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BURNEAGLE COAL & COKE CORPORATIO:bT

.:\

vs.

.}

W. P. HENRITZE, AND OTHERS

To THE HoNORABLE JUDGES oF THE SuPREME CouRT oP APPEALS
OF VIRGINIA :

Your petitioner, the Burn eagle Coal & Coke Cprporation
respectfully represents that it is aggrieved by a decree en:tered in the above styled cause· on the lOth day of March,
1924. The error c-Qmmitted by the court in the entry ·of this
decree will be seen from a transcript of the record herewith
presented.

The record in this case is voluminous and contains a
mass of irrelevant and immaterial documents and other evi-
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dence, but when this record is examined it will be seen that
the facts necessary to a decision of the questions involved are
comparatively few and simple and may be briefly stated as
follows:
The case involves tl}.~ promotion and organization of
the Burneagle Coal & Coke Corporation. It appears that
about the middle of March, 1917, W. P. Henritze, H. E.
Obenshain, C. S. McNulty and Jas. E. Walker, conceived
the idea of organizing a corporation to purchase certain
property then owned by the Fridmullins Coal & Coke Company, Inc., a ·west Virginia corporation. The facts as to how
the negotiations were actually started for the promotion a:rid
'organization of the corporation to acquire the Fridmullins
property are somewhat in dispute.
Obenshain, who was a stock salesman, testifies that he
met Henritze one day on the streets of Roanoke, and after
some preliminary conversation, told him that there was a
big demand for coalland;'and if he could get a good tract of
land he would attempt to finance it by placing the stock. He
further says that he told Henritze that he was not engaged
in buying land, but that he would attempt to finance the corporation. Henritze replied that he had just such a tract of
land, and that while he would sell the land for $100.00 an
acre, if he joined in the promotion of the corporation, he
wanted $100.00 per acre and 20 per cen.t on the price of the
land. They had several talks according to Obenshain, and
went to see McNulty and got him interested. McNulty called
in J as. E. Walker. Obenshain says that he made it plain to
them that he kne\v nothing about the value of coal lands, and
that his business was to raise money for corporation and
that he would attempt to finance the corporation. · (Record
pages 236-237.)
McNulty testifies that in 1\iarch, 1917, he was approached by Obenshain and Henritze in reference to the organiza. tion of a company to acquire certain coal lands then belonging to the Fridmull:ns Company; .~hat Henritze represented
that that company owned certain coal lands; that· he was the
owner of, or had contracts for the purchase of, all of the
stock. He further says that he was not particularly interest~d and had not thought of ·organizing a company to handle coal lands, but that from the reports on the Fridmullins
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lands furnished he thought that it was a good piece of property, and that a conference was then had with Jas. E. Walker. (Record pages 642-643.)
Walker testifies that he had been associated with McNulty in business matters and that they were quite friendly.
He was also acquainted with Henritze. His recollection is
that they, Mc:Nulty and Henritze; approached him in the
spring of 1917 in reference to some coal property; that he
was impressed favorably with the property and they had
- several conferences a_bout it; that about that. time he met
Obenshain whom he had not known before; that he understood Obenshain was engaged in the promotion business and
knew surrounding conditions, and that Obenshain assured
them that the proposit!on could be easily handled. (Record
pp. 697-698.)
Henritze gives a different version of how the negotiations started. I!e claims that he saw Walker, whom he had
lmown before, and with a view of marketing the timber on the
Fridmullins property he asked Walker if he could furnish
him with a practical saw mill man; that in this conversat~on
Walker asked him about a tract of coal land on the Virginian Railroad west of Princeton, West Virginia, and told him
that he and McNulty had been considering taking over that
property; that he advjsed Walker as to the value of the
Fridmullins property as a coal property, and showed him
certain reports thereon; that Walker suggested that he see
McNulty. hut that on account of some personal difficulty
·with McNulty he did not care to negotiate with him. He further says tll.at he thereafter met Obenshain, 'vho asked. him
about this property and wanted to know if, he had seen McNulty; that Obenshain wanted him to go with him .to McNulty's office, which he at that time declined to do, but
that on the following day l1e did go with Walker and Obensh~in to McNulty's office. (Record pp. 91, 92, 93).
Certain negotiations were carried on between these four
parties, wh!cn resulted in a request to a mining engineer in
Vl est Vii·gin ·a· to make a report on the Fridmullins property. (Record p. 92.) The date this request for the report
. on the property is definitely fixed as the 22nd of March,
1917~ (Record p. 766.) The negotiations between these parties, it appears _from the testimony of all of them, had been
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going on for several days prior to that date and must have
commenced about the middle of March. While McNulty says
that Henritze tried to induce Walker and himself to enter
into a contract to purchase the Fridmullins property, it is
evident from the testimony of Obenshain, McNulty and
W:alker that the organization of a corporation for the purchase of the property was contemplated from the beginning,
and that Hanritze was ·fully aware of this scheme.
It will be noted that Obenshain says that in the first conwith Henritze, Henr~tze told him that he was willing to sell the property outright for $100.00 per acre, but
that if he united in the promotion of a corporation for the
purchase o~ the property, he wanted, in addition, 20 per
cent on the sa~e price. (Record p. 237.)
\~;.::rsation

On the 31st of March, 1917, Henritze attended ·a stockholders meeting of the Fridmullins Company at Huntington,
West Virginia, and from the minutes of that meeting signed
by Henritze as Chairman, it appears that he then owned
1111 1-2 shares of the capital stock of that company, the remaining 1388 1-2 shares then standing in the name of other
parties, as follows: ·
Mrs. Mae Mullins, 833 1-2 shares.
W. R. Lilly, 370 1-3 shares.
D. B. Daugherty, 92 1-3 shares.
F. C. Leftwich, 92 1-3 shares.
It further appears from a statement in writing signed
by F. C. Leftwich under date of March 31st, 1917, that the
saiif. F. C. Leftwich certifies that Henritze has this day purchased the stock of the parties above named in the Fridmullins Company. (Record pp. 932-953.)
·
While the negotiations for the formation of a corpora•
tion to acquire the Fridmullins property were going on, Henritze stated to Mahood that he had options to purchase, or the
privileg·e of purchasing the Fridmullins Company's stock,
_the impression made on Mahood from Henritze's statement
to him being that Henr~tze could purchase this stock or not
as he elected, and that he was under no binding contract to
buy the stock ( reco.rd p. 587). Henritze claims that prior to
March 31st, 1917, he had some kind of an indefinite verbal
agreement to acquire all of the Jrridmullins stock, but his
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testimony as to :this verbal agreement is most uncertain and
unsatisfactory, and is by no means convincing. (Record p.
94-97.)
It will be noted throughout this record that Henritze was
particularly ayerse to written agreements or any form of
documentary evidence, and that all of his contentions which
are vital to his defense arc based upon his own testimony,
unsupported by doc"Umcntary evidence, t)nd in most ins.tances
unsupported by any corroborative evidence. The fact that
Henritze had not, in fact, acquired all of the Fridmullins
stock at the time the negotiations commenced about the middle of March, 1917, for the formation of a corporation to acquire the Fridm.ullins property is fully established by the
evidence above referred to and other evidence in the record.
. From Huntington, West Virginia, where the meeting of
the stockholders of the Fridmullins company was held on
Saturday, the 31st day of March, 1917, Henritze returned to
Roanoke,. and on the follow~ng Wednesday ·or Thursday, the
4th or 5th of April, 1917, he left Roanoke fqr Logan, West
Virginia, accompanied by McNulty and Obenshain for the
purpose of making an examination of the Fridmullins property. This examination of the property was completed on
the 6th day of April, 1917, and thereafter the said parties
went to the town of Logan, West Virginia, where, according
to Henritze, certain verbal agreements were e11tered. :into
with reference to the formation of a corporation to acquire
the Fridm.ullins property. On that day a draft was drawn
in favor of Henritze on Walker and McNulty for $25,000.00
as a part payment of the purchase price of the Fridmullins
property. said draft being de.positcd in the .First National
Bank of Logan, West Virginia.

.

The details of the proposed scheme for the organization
of a corporation, according to t}le agreement entered into at
Logan.f'n the 6th of April, 1917, .are not clear from the evidence. It is established, however, by a paper in the handwriting ·of Henritze and signed by him that Henritze was to
participate as a promoter in the profits of the proposed new
corporation. (Record p. 140.)
';['his preliminary contract provides that Henritze agrees
to accept 20 per cent of·the $2.00 .on each share of the stock
in the proposed corporation that ~they contemplated forming
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to take over the Fridmullins property. This contract further
provides that Henritze is to pay his pr-oportionate part of
the organization expenses of the proposed new corporation ..
The parties above ·named then returned from Logan to Roanoke. The draft for $25,000.00 above referred to, being sent
throug·h a Cincinnati bank for collection, did not reach Roanoke for several days after it was drawn, and the payment of
this draft was refused.
It does not satisfactorily appear why the payment of the
draft drawn on the 6th of .April, 1917, was refused, but it
does appear that on .April 12th or April 13th, McNulty,.
Walker and a Prof. Black, of Lynchpurg, made a second examination of the Fridmullins property,-and that the contract
completing the negotiations between the parties, which bears
date of April 6th, 1917, was actually signed on April 16th,.
1917. In the light of these facts, the most reasonable explanation of the failure to pay the draft is that Walker, who had.
not seen the· property, was unwilling to take the· chance of'
paying his part of the draft without more information as t(}
the property.·
The negotiations hereinbefore referred to culminaied
in a wriften agreement (Record p. 29) bearing date of April
6th, 1917, which agreement was actually sig'lled by the pJ.·ties on April 16th, 1917. The parties to this agreement were
S. McNulty, H. E. ObP,nW. P. Henritze, Jas. E. Walker,
shain and the Fridmullins Coal.&· Coke Company, by W. 1•.
Henritze, who claimed to own or control the entire capital
stock of that company. This agreement among other things,
provides:

c:

(1) That the parties thereto proposed to organize a:
corporation to take over the Fridmtiilins property.
(2) That all of said -parties. to said contract. will u ;c
all diligence to promote said corporation.
(3) That 1-2 of the common stock of said proposed corporation, or $250,000.00 par value, shall go to the ''promoters and organizers ·of the corporation,'' of ''Thich 2-5 shall
go to Henritze.
(4) .That there shall be no further issue of common
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. stock unless agreed to by said parties, and if issued 2-5
thereof shall be issued to Henritze and 3-5 thereof to Obenshain and his associates.
(5)· That only holders of common stock shall have voting power as long as dividends on the preferred stock are
paid.
(6) That the par value of the preferred stock of the
proposed company shall be $20.00 per share; that this preferred stock, with certain combinations of common stock,
shall be sold at $25.00 per share, and that $5.00 of the sale .
price of preferred stock shall be set apart to pay charter
fees, expenses of organization, agent's commissions, }etc.,
and that of this $5.00. per share $2~00 thereof, after paying
certain expenses, shall go 20 per cent thereof to Henritze and
80 per cent thereof to Obenshain and his associates.
From the provisions of this contract, it will be noted that
the four parties above narp.ed agree to promote and organize a corporation to take over thef Fr~dmullins propert~;
that they proposed to take, as promoters, 1-2 of the common
stock of $500,000.00, and divide it among themselves in the
proportions of 2-5 to Henritze and 3-5 to Obenshain, Walker
and McNulty. They further propose to take, as promoters,
$2.00 per share, after paying certain expenses out of the sale
price of the proposed issue of $500,000.00 of preferred stock
of the par value of $20.00 per share, and to be sold at $25.00
per share, and divide the same in the proportions of 20 per
cent thereof to IIenritze and 80 per cent. thereof to Obenshain and l1is associates, ~{cNulty and Walker.
Under date of April 20th, 1917, C. S. ~IcNulty, .J as. E.
Walker and J. H. Matthews, applied to the State Corpora. tion Commission of Virginia for a charter under the corporate name of the Burneagle Coal & Coke Corporation. The
charter to this corpor& tion was granted on the 25th day of
April, 1917. The promoters, namely, Henritze, McNulty,
Walker and Obenshain, on May 7th, 1917, entered into a contract supplemental to the above mentioned contract of April
6th, 1917, which contains inter alia, the following recitals
and provisions: (R-ecord p. 36}

8
(1) The .contract of April 6th, 1917, between the promo...
ters is referred to, and then it is recited that under said,
agreement $250,000.00 of the common .stock shall go to the
promoters and organizers of the proposed corporation; that '~
acting under said contract of April 6th, 1917, the Burneagle:
Company has been .incorporated and organized.

(2) The contract further recites that after maturely
considering the amount of stock to be issued, the promoters
and organizers have come to the conclusion that the corpora~
tion is over capitalized, and that the common stock to be is~
sued to the .said promoters should be decreased to $100,000.00.
(3) It is then provided that the promoters stock shall
be issued as follows :
"$50,000.00 to W. P. Henritze, as his share of the pro-

moters stock .
20,000.00 to J as. E. Walker, as his share of the promo...
ters stock.
20,000.00 to C. S. McNulty, as his share of the promoters stock.
10,000.00 to H~ E. Obenshain, as his share of the promoters stock.
(4)

Then follows in the contract this provision:
"IT BEING MUTUALLY AGREED AND UN- '
DERSTOOD THAT THE MINUTES OF THE
BURNEAGLE COAL & COKE' CORPORATION,
WHEN THEY. SHALL HAVE BEEN PREPARED, SHALL SHOW THE SAID $100,000.00 AS
BEING ISSUED AS A PART OF THE PURCHASE PRICE OF THE HOLDINGS OF THE
FRIDMULLINS ·COAL & COKE COMPANY, INCORPORATED, AND THIS PAPER IS .SIGNED
BY· W. P. HENRITZE AND AGI;tEED TO BY
HIM AS AUTHORIZING THE OFFICERS OF
THE CORPORATION TO ISSUE THE SAID
$100;000.00 IN AMOUNTS HEREINBEFORE SET
FORTH TO HIMSELF, JAS. E. WALKER, C. S.
l\fcNULTY AND H. E. OBENSHAIN.''

(5) That this cont~act is supplemental-to and -forming
a part of the agreement between the aforesaid parties bearing date of April 6th, 1917.
It may be here particularly noted that by the aforesaid
contract, it was agreed between the promoters· - ''THAT
THE MINUTES OF THE BURNE.AGLE COAL & COKE

CORPORATION, WHEN TH.EY: SHALL HAVE BEEN
PREPARED SHALL SHOll' THE SAID $100,000.00 AS
BEING ISSUED . AS A PART. OF THE PURCHASE
PRICE,."
There is. found in the minute book minutes of meetings
of the incorporators and directors, which minutes bear date
of April 30th, 1917. (Record pp. 31-33.) The minutes of
the- inc~rporators show:
(1} That J. E. Walker, C. S. McNulty and J. H. Matthews attended the meeting.
(2) That W. P. Henritze was to be paid $237,500.00 in
cash and $100,000.00 common stock for the property of the
Fridmullins Company.
(3) The minutes of the incorporators were ·signed by
Jas. E. Walker, as chairman, but were not signed by J. H.
Matthews who, the minutes show, acted as secretary of the
meeting.
The minutes of the Directors meeting· bearing date of
April 30th, 1917, show:
(1) That immediately following the meeting of the .incorporators on that day the Directors, namely, Jas. E. Walker, C. S. MeNulty ·and J. H. 1.\'Iatthews met.
( 2) That the Directors approved the minutes of the incorporators adopted that day accepting the contract set
forth' in sa~d minutes with Henritze, whereby he proposed
to convey to the Burneagle Company the Fridmullins property, in consideration of $237,500~00 in cash and $100,000.00
of the common stock of the corporation.
The contract hetweeu the promoters dated April -6th,
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1917, is refert:ed to in the above mentioned minutes of the incorporators and driectors. The said contract, as will be
noted, is only referred to and is not made a part of the min- '
utes. This contract is not referred to anywhere else in the
corporate records until after the report of the Investigating
Committee appointed; in the early part of the year, 1922.
The corporate records were under the control of McNulty,
and the minutes of all meeting·s of stockholders and directors·
were either prepared by him or under his supervision until
the said Investigating Committee was app"ointed. The contract between the promoters of May 7th, 1917, is~ nowhere
referred to in the corporate records, and no witness hastestified in this record, with the exception of one J. W. Gillespie, whose testimony will be hereinafter discussed, that any
officer, Director or stockholder,. other than the promoters,
had any knowledge of the existence of such a contract until
it was unearthed by the Investigating Committee, as will be
hereinafter shown.
·

,J. H. Matthews, who is Cashier of the First N ationai
Bank of Roanoke, Virginia, has testified that he simply allowed Walker and McN:"ulty to use his name in obtaining the
charter of the Burneagle Coal & Coke Corporation; that he
had absolutely nothing to do with the promotion or organiz~tion of the corporation; that he took no interest in its affairs; that he did not attend the organization meeting or the
directors meeting of April 30th, 1917, and that, in fact, he
never attended any meeting of the incorporators or direc- ·
tors. (Record pp. 85-89.)
He further testifies that he never saw the contract of
April 6th, 1917, or the contr~ct of l\tiay 7th, 1917, and did
n9t know, while he was ·connected with the company, that
there was to be issued promoters or bonus st.ock to the pro-moters. These statements of J. H. Matthews stand upon
the record uncontradicted. Neither McNulty nor !Walker
denies or even intimates that the above mentioned statements
of J. H. Matthews are not true. The facts testified to by
Matthews must, therefore, be accepted as established facts.
The testimony of Matthews can, therefore, be said to
establish that the alleged me~tings of April 30th; 1917, of
the incorporators and directors were not, in fact, held. · The.
contract of May 7th, 1917, provides that the minutes of the
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Company ''w·hen they shall have been pr~pared shall show
the sa·id $100,000.00 as bei·ng a part of the purchase price of
the holdings of the Fridm.ztllins Coal & Coke Company, ln!(Jorporated." The only minutes of the company which show the
$100,000.00 promoters stock as being a part of. the purchase
price are the minutes of April 30th, 1917. The conclusion
that necessarily results from these facts is that the minutes
of the alleged meeting of April 30th, 1917, were not prepared
until after the contract of ~iay 7th, 1917, was executed, and
that the 4ates of either or both the recorded minutes, or the
contract of May 7th, 1917, are wrong.
On the 31st day of May, i917, the stock statement of the
Burneagle· Company required by the Constitution and statutes as a basis for issuing stock was filed with the State Corporation Commission. (Record .pp. 37-38.) This stock
statement shows:
That there is to be accepted in part payment of the
issue of stock of the corporation the entire issue
of the capital stock of the Fridmullins Coal & Coke Company,
Incorporated, a West Vriginia corporation, consisting of
2500 shares of the par value of $50.00 each; that said corporation is the owner of 2370 acres of coal lands, valued at
$537,500.0Q.
( 1)

p~oposed

(2) That $237,500.00 in cash shall be raised by the sale
of the stock and paid to the ·owner of the property; that the
"RESIDUE OF THE PURCHASE PRICE FOR THE
PROPERTY IS TO BE PAID FOR BY THE ISSUANCE
TO THE OWNER OF $100,000.00 OF COM1l10N STOCK
OF THE CORPORATION."
(3) The date of the resolution approving tbe above
valuation of the property at $537,500.00 is given as May 28th,
l 917, at three o'clock p. m.
( 4) That the stock statement was signed and sworn to
by ,J as. E. Walker, as President, under date of May 29th,
1917.

In cpnnection with the stock statement, it may be here
noted that in the corporate records there is no resolution of
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. the directors fixing the value of the property at $537,500.00,
and there is no 'record of a meeting of the directors on May
28th, 1917.
It may also be here noted that the provision of the contract of May 7th, 1917, whereby the promoters' stock of ·
$100,000.00 is to be divided among the promoters in accordance with the provisions of that contract is shown in the
stock statement as being issued as a part of the pwrchase
price of the property.
The directors, by resolution adopted at the alleged meeting of April 30th, 1917, autharized the contract for the sale
· of the company's stock to be entered into with H. E. Obenshain. 'In accordance with this resolution of t:he Directors
and the provisions of the contract of April 6th, 1917, between
the promoters, ·Obenshain was given the exclusive privilege
of selling the stock of the Burneagle Company. For the purpose of handling these stock sales ·a partnership, of which
Henritze, McNulty, Walker and Obenshain, were members,.
was organized under the name of ''Coal Securities Company." This company acted as the sales agent of the Burneagle Company stock and actively proceeded to place the
same on the market. (Record pp. 173-174.)
As provided in the contract of April 6th, H}17, between·
the promoters, this company received $5.00 per share on each
share of preferred stock sold. Of this $5-00, $3.00, or varying proportions thereof according to circumstances; went to
t.hP ag-ent or person who actually effected the stock sale, and
the residue of $2.00 was retained by the Coal Securities Company, and after paying certain expenses was divided in the
proportions of 50 per cent to Obenshain, 20 per cent to Henritze, 15 per cent to McNulty and 15 per cent to Walker.
It appears from the record that much of the stock was
sold directly by Henritze, McNulty and Obenshain, or by them
in conjunction with others, and that they received, either in
:whole· or in part, the $3.00 per share allowed agents for making sales besides participating in the above proportions in the
$2.00 per share which went to the Coal Securities Company.
The sale _of the ~urneagle Company stock actively prountil Obenshain left Roanoke in December,.1917, and
went to Washington to work for the Government in connecceed~d
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tion w.i.th some of its war activities. Prior to that time it
appears that something like $230,000.00 'vorth of the stock
had been sold, all of which had been sold on the market to the
investing public except such as was subscribed for by the
promoters, Henritze, lVIcNulty, Walker and Obenshain. The
said promoters becume subscribers to said stock in different amounts and paid therefor in cash less the commissions
paid f9r the sale of stock, as above shown.
After Obenshain left, McNulty took active charge of the
Coal Securities Comp~ny, and the sale of the company's
treasury stock then practically ceased. Shortly thereafter
MeNulty commenced disposing. of his individual stock in the
Burneagle Company (Record pp. 211-2, 257, 367, 375, 380,
392, 395-6), and for that purpose employed some of the stock
salesmen who had theretofore been engaged in the sale of the
· company's treasury stock, paying staid stock salesmen a
commission of $4.00 per share, being an increase of $1.00
. per share over what they had received, or were receiving, for
the sale of the company's treasury stock. (Record p. 476.)
Within a short time after the incorporation of the Burneagle Comp·any, to-wit: on the 1st day of June, 1917, Matthews resigned as an officer and director of the company,
(RecordJ p. 1086) never h~ving attended any meetings or
taken any 1nterest in the affairs of the company according to
his testimony. The Burneagle Company was under the control of ij:cNulty and Walker until the latter part of May,
1918, when a stockholders meeting 'vas attempted to be held,
and a Board of Directors was elected. (R~cord p. 1088.)
Without going into details, it appears from the record
that McNulty and Walker, and particularly McNulty," controlled the management of the Burneagle Company from the
time of' its organization until the stockholders meeting held
in the early part of the year, 1922, at "rhich an Investigating
Committee was appointed.
Early in 1118 the promoters, J\llcNulty and Wall{~r, employed the Sullivan Machinery Company to make. certain
diamond drill borings on the. property acquired from Henritze to determine the thickness and value of the coal seams
underlying said property. These borings were made at four
different locat~ons on the property, and disclosed that the
seams of coal that were supposed to give value to the prop-
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erty we·re 'lz.ot fownd it/, wo'rkable thick'Jl,ess.. The matter of
entering into the contract for these borings was handled entirely by Walker and McNulty, and the reports showing the
results of these borings were sent forward to McNulty. The !
final reports showing the result of the four borings were received by McNulty prior to the stockholders meeting of May
25th, 1918. (Record p. 1088.) The result of these borings :
was not communicated by McNulty and Walker to either the
directors or stockholders, but on the contrary McNulty, in
his report to the stockholders meeting held on the 25th day
of May, 1918, stated that there is nQ question as to the quality and quantity of coal upon the company's property (Record p. 1090.)
I

Henritze seems to have had knowledge that these borings were to be made, and testifies that he either loaned, or
offered to loan, $5000.00 to the Burneagle Company for the
purpose of having these borings made. He further testifies
that neither Walker nor McNulty disclosed to him the result
of these borings. Obenshain was not informed by MeNulty
and Walker as to the results· of these borings. The results
of these borings were not made known tp anybody by either
McNulty or Walker, and the first information anybody connected with the company had as to the result of these bor. ings was when the reports made by the Sullivan Machinery
Company were found among the papers of the Burneagle
Company by the Investigating Committee appointed in January, 1922.
After these borings were made, McNulty and Walker
beguri to dispose of the stock held by them in the Burneagle
Company. This stock was disposed of from time to time, as
is shown in detail in the record, and prior to November lOth,
1919, Walker had disposed of most if not all of his stock in
the 9ompany, and at the Directors meeting of December 9th,.
1919, Walker resigned as an offi,cer and director of the company, and J. W. Gillespie, pursuant to a "gentleman's"
agreement with McNulty, was elected a director in the place
of Walker, and was thereafter made President of the Company. (Record p. 622). Gillespie acquired ·his stock in the·
company from Walker and McNulty, and most, if not all, of
the promoters stock issued to Walker and McNulty was
transferred by them to Gillespie.

I
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As above stated, ·the sales of the company's treasury
stock ·-practic~y ceased when Obenshain left in December,
1917. There was a balance due Henritze on purchase money
under the alleged contract for the purchase of the Fridmullins property. He was pressing for the payment of this bal. ance. The revenues from the sale of stock having been cut
off, the company became financially embarrassed. The directors attempted to raise funds hi various ways and sought
to induce the stockholders to contribute funds to relieve the
company from its financial embarrassment. The stockholders became dissatisfied with the management of the company
practically under the control of McNulty, and at a stockholders meeting held in ,January, 1922, a resolution was offered
to appoint a committee to investigate the affairs of the company and its management from the time of its organization
(Record p. 1148-9).
1

1

The adoption of this resolution was opposed only by McNulty, Henritze and G-illespie, and according to the evidence,
they, or at least some of them, 'vere most vehement and violent in their opposition to the resolution. (Record p. 427430.)·
When they sa'v that the resolution would be adopted,
they withdrew their opposition, and the resolution was unanimously adopted . A committee of three was appointed to
carry into effect this resolution by an investigation of the
company's affairs. This . committee, from the evi.dence,
seems to have made a very thorough and searching investigation into the affairs of the company and its management.
They saw a reference· in the minutes to the contract between
the promoters of April 6th, 1917, and not finding a complete
copy of that contract in the files of the company they applied
to McNulty and Henritze for copies of this contract.
They failed to secure copies of the contract from either
of these parties, and thereupon applied to Obensh.ain for a
copy of the contract. Obenslwin furnished the committee,
not on·y a copy of the contract of April 6th, 1917, but also
a copy of the supp1emental agreement of May 7th, 1917. It
wad. w~th great difficulty that this committee secured the
records of the company from McNulty. Two of the members
of the Committee testify that two folders at first found by
tl1em among the records of the company-one marked ''Hen-

16
ritze" and otlier other marked "Walker" had beeri withdrawn either in whole or in part from the flles of the company when the records were finally turned over to them by
McNulty. (Record p. 237'"303-4.).
The evidence shows that complete and accurate books of';
the stock sales and the. various transactions of the Coal Securities Company were kept. These books and other records
of the Coal Securities Company were traced into the hands
of McNulty, (Record p. 255-8-60), and he did not turn these
records over to the Investigating Cominittee and. has failed
to produce them when called for during the progress of this
case. (Record p. 330.) McNulty has either sold or destroyed these records of the Coal Securities Company.
The statements issued periodically by Moomaw, who
kept the books of the Coal Securities Company down to the
time that the books of the Coal Securitie~ Company wer~
turned over to MeNulty, show the profits derived by the
members of the Coal Securities Company from the sale of'
the Burneagle stock. (Record pp.· 356-260). T4e last state ...
ment showing these profits, which has been discovered bears
date of September 3rd, 1918, and is found on pages 549-550
of the- record. This statement shows receipts of profits on
the sale of stock through the Coal Securities Company a~
follows:
H. E. Obenshain
W. P. Henritze
C. S. McNulty
Jas. E. Walker

$7,818.02
3,021.08
3,110.47
2,290.24

It is interesting· to note from this statement that McNulty's 15 per cent of the profits amounts to $89.39. more
than Henritze's 20 per cent of the profits, and that McNulty's 15 per cent of these profits amounts to $819.63 more than
Walker's 15 per cent.
The investigating committee found that there had been
the most flagrant carelessness on the part of McNulty in the
· handling of the books and records of the Burneagle Company; that he had interp:1ingled the funds· of the company
with his own private funds, and that he had failed to account
. for nearly $6000.00 of the company's funds, which had com~
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into his hands, and before the report of the committee was
presented to an adjourned meeting of the stockholders McNulty gave his check to the· committee for $5611.82, being
the amount ascertained by the committee to be due from him
to the· company on account of funds of the company collected by him. (Record pp. 217-222.)
After the committee _had mad~ up a statement showing
a large amount due by McNulty ,and after he had present~d
to the committee a copy of what purported to be his bo·'k
account against the company, he withdrew this account aud
added to it two ch_arges or $500.00 each for legal services,
for the alleged purpose of offsetting the interest which he
had been informed by the committee. sho~d· be charged on
the balance of the company's money in his hands. Upon the
report of the investigating committee being filed the board
of .directors adopted a resolution authorizing this suit to he
brought _(Record p. 1153). This resolution was adopted by
the unanimous vote of the directors, with the exception of
Gillaspie, who voted against the resolution, and McNulty,
, who declined to vote on the question of the adpotion of th\}
resolution. This suit was thereupon instituted in the name
of the corporation against· the four promoters, andJ. ~. niat. thews, on~ of the incorporators, no relief being asked against
Matthews as it appeared that he was simply a "dummy"
officer and director of the company.
The relief prayed for in the bill 'v.as that the secret profits derived by the promoters in the way of commissions· on
the sale of the company's stock be recovered froni them;
that the contract of purchase by the company from Henritze
of the Fridmull:ns property be rescin~ed and annulled; that
the promoters, Walker, McNulty and Henritze be held jointly liable f·or the purchase mon'ey paid by the Burneagle
Company to Henritze for the Fridmullins property; that the
bonus, or promoters stock issued to the promoters should be
canceled~ and such of it as had heen sold by them should. be
accounted for; that the cause be referred to a commissioner'
to ascertain and determ!ne the amounts due by the promoters
on account of the issue to them of the promoters stock, and
the secret profits derived . by them as commissions on the
sale of the preferred stock, and that the accounts of McNulty·
in. connect: on with the handling of the funds of the company,
and his charges ag~ainst the company, he settled.

A
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Depositions of various witne.sses having been t'aken and
voluminous ·documentary eYidence having been made a part
of the record, t;he case was submitted to the Court below for·
decision. The Court below entered the decree complained of,. ·
holding, in substance, that there had been no bad faith or
fraud ·in the promotion of the Burneagle Company, and in '
the purchase, by it, of the property of the ·Fridmullins Com- ;
pany; that the grounds of complaint of the Burneagle Com...
pany in this proceeding are purely technical, and that no
substantial injury has be·en done thereby; that full and substantial justice will be done by simply requiring James E ..
Walker and C. S. McNulty to restore the common stoak received by them as promoters stock, and that the defendants~
Henritze, Walker and McNulty having substantially ~pre- ,
vailed, shou1d recover their costs against the complainant.
·
1
.

1

1

The foregoing is a statement of the main, and what are
deemed to be the controlling .facts of this case. There· are
many facts which appear in the record, which are· not material to the main issues involved in the case for the relief that '
should be granted, and for that reason· they are not mentioned in the foregoing statement.
This is a simple and unvarnished recital of the facts surrounding the promotion of the Burneagle Company, and the
purchase by it of the Fridmullins property, and is sufficient
to carry conviction to a fair and unbiased mind, that the
complainant's grounds of complaint are not purely tech ..
nical.
The provisions of the contracts between the promoters,.
of April 6th, i917, and May 7th; 1917, are in themselves
sufficient to establish that the promoters entered upon the
promotion of the Burneagle Company, and the purchase by·
it of the Fridmullins property with the purpose to defraud
the prospective stockholders of the Burneagle Company, and
that they not only conspired among themselves to accomplish this purpose, but also conspired to conceal this purpose
from the prospective ~tockholders.
ASSIGN~IENTS

OF ERROR.

Your petitioner, as grounds for the reversal of the decree herein complained of assigns as errors in the decree of
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the Court below the following:
1. That the court erred in l1olding· that Henritze was
not a promoter of the Burneagle Company, and that the fifty
thousand dollars in common stock received by him as promoters stock under the provisions of the contracts of April 6th,
1917, and May 7th, 1917, was purchase money stock as distinguished from promoters stock.
·

2. That the promoters of the Bun1eagle Company were
not gulity of any. improper conduct, bad faith or fraud in the
promotion and organization of the company, or the purchase
of its property, and that the petitioner's grounds of complaint are purely technicaL

.

3. That your petitioner was not entitled to a. recision
of the contract of purchase of th.e Fridmullins property from
'Henritze.
· 4. That the undisclo.sed profits derived by the promoters in. the form of commissions on the sale of the stock of
the Burneagle Company should not be accounted for by the
promoters.
5. That the transaction between Henritze, Walker, McNulty and Obenshain, by which the Burneagle ·Company acquired the Fridmullins property has been ratified by a competent Board of Directors, with full knowledge of the material facts.
6. That McNulty is entitled to recover of your petitioner the sum of $4272.32, with interest thereon.
7. That McNulty and Walker shall have until June 1st,
1924 to return to your petitioner the promoters stock improperly issued to them, instead of requiring them to account for
the promoters stock sold by them.
8. That McNulty and \Valker are entitled to recover of
your petitioner the costs incurred by them in the defense of
this suit.
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ARGUMENT.
If the facts recited in the foregoing statement of the
case are supported by the record it would seem that an extended a:vgument should not be necessary in support of the
assign~ments of error herein made. In view of the importance of the case and the character of the questions involved :
each of these assignments of error will. be discussed in the .
order above set out, with as much brevity as is compatible· ~
with the facts as disclosed by this v:olnminous record~
'
I

I.
The first assignment of error is to the decision of the
court that Henritze was not a promoter, and that the :fifty
thousand dollars of stock issued to him was for the purchase
price ·of the property sold by Henritze to the Burn eagle C.om..
pany.
On this question, as. to ·the character of the stock issued
Henritze, the court's decision is less logical and more inconsistent than the contentions of counsel for the defendants
in the court below . Counsel for the three defendants, Henritze, MeNulty and Walker, in the .court below presented a
solid and united front on the question that the whole hundred. thousand dollars of stock designated in the contract of
May 7th, 1917, as "promoters stock" was purchase money
stock as distinguished from :promoters stock.
The· court below, in deciding this case prepared a memorandum of opinion or conclusions which is not made a part
of the record. From this memorandum, the following is
quoted:

· to

''THE DESIRE REFERRED TO ABOVE
OF FORMING A COMPANY RESULTED IN
THE CONTRACT OF APRIL 6-16, 1917, AND
SET FORTH IN THE BILL AS EXHIBIT NO.
1. THIS CONTRACT WAS REALLY MADE ON
THE 16TH OF APR1L AND DATED BACK TO
THE 6TH. THIS CONTRACT MADE HENRITZE, McNULTY,. WALKER AND QBENSHAIN PROMOTERS OF THE COMPANY TO
BE FORMED AND SET OUT IN DETAIL THE

1
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PRICE TO BE PAID FOR THE LAND, THE
KIND AND QUANTITY OF STOCK, THE COMPENSATION OF ONE HUNDRED THOUSAND
DOLLARS OF COMMON STOCK TO BE HAD
BY HENRITZE, THE HUNDRED AND FIFTY
THOUSAND DOLLAR'S OF CO~iMON STOCK
TO BE GIVEN OBENSHAIN AND THIS TWO
HUNDRED AND FIFTY .THOUSAND DOLLARS
OF COMMON STOCK SHALL GO TO THE PROMOTERS AND ORGANIZERS OF THE PROPOSED CORPORATION."
The Court below, in this memorandum, in discussing the
contract of May 7th, 1917, says:

"WALKER, HENRITZE, OBENSHAIN ANI?
· McNULTY ON MAY 7TH, 1917, ENTERED INTO WHAT THEY CALLED A CONTRACT SUPPLEMENTAL TO AND FORMING A PART OF
THE AGREEMENT OF APRIL' 6TH ,1917. THIS
SUPPLEMENTAL AGR-EEMENT SET FORTH
(see Exhibit No .5 with plaintiff's bill), AMONG
OTHER THINGS, THAT THE TWO HUNDRED
AND FIFTY THOUSAND DOLLARS OF COMMON STOCK 'SHOULD BE REDUCED TO ONE
'HUNDRED THOUSAND DOLLARS, OF WHICH
HENRITZE SHOULD HAVE FIF.TY THOUSAND DOLLARS, WALKER AND McNULTY
EACH TWENTY THOUSAND AND OBENSHAIN TEN THOUSAND, AND THE MINUTES
OF THE CORPORATION, WREN THEY SHALL.
HAVE BEEN PREPARED SHALL SHOW
.THAT THI-S I-IUNDRED THOUSAND. DOLLARS AS BEING ISSUED AS A PART OF THE
PURCHASE PRICE OF THE HOLDINGS OF
THE FRIDMULLINS COAL & COKE COMPANY, INCORPOR.ATED. :~HIS CONTRACT
WAS NEVER SPREAD. ON THE · MINUTES.
THE MINUTES OF APRIL 30TH, 1917, DID
SHOW THAT ONE HUNDRED· THOUSAND
DOLLARS OF COMMON STOOl{ WAS TO Bl1
ISSUED TO HENRITZE, OR .TO WHOMSOEVER HE MAY DESIGNATE."
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In the light of these extracts from the court's memoran-:
dum, .and the provision in the decree complained of ''that ·
the fifty thousand aollars of common stock of plaintiff corporation paid to H enritze wa-s for purchase price of the ,
property sold by H enritze to plaintiff corporation, and he ,
iS not required to retu'rn the same, a;nd, ·the injwnction 0/Ward-·
ed, against him be dissolved," there is an obvious mental
conflict on the part of the court below as to the real character of the hundred thousand dollars of stock issued to Henritze, Walker, McNulty and Obenshain, and designated as
promote:r:s stock in both of the signed contracts. This confusion and mistake is still further accentuated by the provision of the decree complained of ''that the twenty thousand
dollars 0~ common stock of pl;;tinitff corporation receiv~d
by James E. Walker and twenty thousand dollars of common stock of plaintiff corporation received by C. S. Me-·
N,ri.lty, under all the circumstances of this case must be deemed promotion stock.,.,
I

I

It will be instantly seen' from the record that the real
character of this hundred thousand dollars of stock has sorely bothered and troubled counsel for the defendants. Many
pages of this voluminous record have been devoted by the de..:
fen.dants to an effort to establish that the whole of this hundred thousand dollars was, in fact, purchase money stock,
as distinguished from promoters stock. They seem to have
recognized, however, tl;J.at this contention was not altogether
satisfactory. It was forsooth accompanied with unsuspected and unseen pitfalls, because when they prepared the decree carrying into effect the court's decision they designate
fifty thousand dollars of the stock as purchase money etock
and t4e other fifty thousand dollars of stock as promoters
stock. This was done notwithstanding the fact that their
three clients, in whose favor this decision is made, have testified positively and at great length throughout this record
that the whole hundred thousand dollars was, in fact, purchase money stock going to Henritze as a part of the purchase price of the property as set forth in the resolution of
the incorporators, and the· stock statement filed with the
State qorporation Commission.
The reason that counsel for the defendants were so se. .
riously. troubled and bothered by this hundred thousand dol-
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lars of stock is apparent. If it is treated as promoters stock
as it i~ designated in the contracts signed by the defendants,
then the defendants are conclusively convicted of conspiring
to conceal the true character of this stock, and of making the
corporate records speak an absolute falf?ehood. · lf, on the
other hand, it is treated as purchase money stock, MeN ulty
and W all{er, who alone represented the Burneagle Company
in its purchase from Henritze, and who, under the law, are
and must be treated as acting in a fiduciary capacity for that
company in its purchase from Henritze, are conclusively
convicted of assuming the task of serving two masters in the
same transaction, which according to every prmciple of honesty and fair dealing, must be condemned. The dilemma in
'which these defendants find themselves on this question must
be manifest, and by whatever avenue they seek an escape,
they are con:Nonted with serious and insurmountable legal
barriers.
In view of .the provisions of the contracts signed by these
defendants, Henritze, Walker and McNulty, and their course
of conduct in carrying these contracts into execution, this
court should have little difficulty in determining that the
hundred thousand dollars of stock issued to the four promoters was in fact promoters stock ,as distinguished from purchase money stock. Their contention htat it is purchase
money stock is conclusively contradicted and refuted by
plain terms of their contracts.
The contract of April 6th, 1917, contains

thi~

provision:

''TITE SAID PROPERTY CONSISTING OF
CERTAIN TRACTS OF LAND OWNED BY THE
FRIDMULLINS COAL AND COKE COMPANY,
INCORPORATED, AGGREGATING 2370 ACRES
MORE OR LESS, IS TO BE TAKEN IN GROSS
AS A ''TflOLE "TJTHOUT ANY ADDITIONAL
SURVEY ON OUR PART AND AT A VALUATION OF $237,500.00."
The same contract, after providing that there shall be
issued by the propose! corporation $500,000.00 of .preferred
stock ~nd $500,000.00 of common stock, and that 12,500
shares of the common stock of the par value of $250,000.00,
shall be sold along with the preferred stock, and that the
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other 12,500 shares of common stock of the par value of
$250,000.00 shall go, 5000 shares to W. P~ Hen+itze and 7500
to H. E. Obenshain, then contains this definite provision:
~'TO SUM
UP ' THEREFORE
.
' IT IS
AGREED . . . . . THAT 'THERE SHALL BE
ISSUED IN THE PROPOSED NEW CORPORATION$500,000.00 OF.STOCK OF THE PAR VALUE ·OF· $20.00 PER SHARE, 7 PER CENT.. CU-·
MULATIVE PREFERRED·. STOCK; . THAT:
THERE .SHALL BE ISSU"ED. $500,000.00 OF
STOCK AT THE PAR VALUE OF $~0.00 PER
SHARE COMMON STOCK, MAKING A TOTAL
STOCK 'ISSUE OF ONE MILLION DOLLARS~
$250,000.00 OF SAID COMMON STOCK SHALL
BE SOLD ALONG WITH THE $500,000.00 O]'f
PREFERRED STOCK ·AND $250,cJOO.OO OF THm
COMMON STOCK SHALL GO TO THE PROMOTERS AND ORGANIZERS OF THE PROPOSED!
CORPORATION AS ABOVE SET FORTH.''
.

.

.

.

.

.

It is even admitted by Henritze that his hundred thou-.. sand dollars 'of alleged purchase money stock was included
in the $250,000.00 of common stock, which was to go ''TO
THE PROMOTERS AND~ ORGANIZERS OF THE PRO. POSED CORPORATION.''
The contract of May 7th, 1917, referring to the contract
of April 6th, 1917, says :
''SAID AGREEMENT FURTHER RECITING THAT $250,000.00 OF THE COM-MON STOCK
SHALL GO TO THE PROMOTERS AND. ORGANIZERS OF THE PROPOSED CORPORATION."
.And then again, said May 7th. contract says:
''THE PARTIES: HERETA .AFTER MA. TUREL Y CONSIDERING THE AMOUNT OF
THE CAPITAL STOCK TO BE ISSUED TO .THE.
PROMOTERS AND ORGANIZERS OF SAID
CORPORATION HAVE COME TO THE. CONCLUSION THAT THE SAID CORPORATION IS
OVER CAPITALIZED AND THAT TI!E
I

.
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AMOUN'.F ~F' THE CAPITAL STOCK TO BE ISSUEIDj TO THE PROMOTERS' OF. S:AID CORrPORATliON BE DECREASED AND CHANGED
.AN:r} THAT $100,00(1).60 OF THE COMMON
STOCK OF·S.A:ID CORPORATION ONLY BE 1SSUED1 TO, 8-AI:E>· PROMOTERS.''
The said contract of ~lay 7th, !~17 ,then provides that
of the liundredi thousand doH.ars of common stock tn be issued1 to·· th~ promoters·:

''FIFTY THOUSAND DOLLARS OF SAID
STOCK SHALL BE ISSUED· TO THE SAID W.
P. HENRITZE AS HIS SHARE OF THE PROMOTERS STOCK.'''
The contract· of April 6th, 1917~ may be searched in vain
for even the slightest suggestion that tlie Henritze stock designatea in said contracts, as promoters stock was a part of
the pu:Pchase price of the property.
'
In the first of these contracts, to which Henritze is a
pa'i"ty; it is: expressly stipulated :
·

"IT BEING UNDERSTOOD AN.D AGREED
THAT ALL PARTIES TO TH1iS AGREEMENT
WILL. USE DUE DILIGENCE TO· PROMOTE
THE PROPOSED CORPORATION SO THAT
THE SAID PROPERTY M.A Y BE PAID FOR AS
SPEEDILY AS POS~IBLE.''
The sa.:d, contract also contains this provision :
''IT BEING UNJ)ERSTOOD. THAT ALL EXPENSES' OF 0RGANIZATION AS AB0VE SET
FORTH STf.ALL BE PAID OUT OF FUNDS
ARISING FROM TH·E $2~00 COMING TO SAID
OBENSHAIN AND HENHITZE IN THE PROPORTIONS OF 80 PER CENT. AND 20 PER
CENT ..A.ND THiE $3.00· BEING INTENDED AS
COMMISSIONS TO AGENTS OR THOSE SELLING THE S~OCI' ONLY."
Where· parties have entered into agreements containing
clean cut provisions such as the ones above quoted, they will
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not be permitted in a court of equity to show by verbal testimony that their contracts do not mean what they say. This
· is especially true when parties in making contracts have the
benefit of the advice of counsel learned in the law. In making these contracts McNulty, a lawyer of 18 or 20 years experience at the bar acted for himself and Walker in the preparation of the contracts. Henritze testified .in the presence
of his attorneys, Caldwell and Chaney, that he was advised ·
by them in connection with the contracts for the sale of the
Fridmullins property to the Burneagle Company, and that
the contracts of April 6th, 1917, and May 7th, 1917, were both
submitted to his said attorneys and approved by them before
:Jleing executed by him.
I

,!

The witness, Obenshain, who was one of the parties to
these contracts says that Henritze was one of the promoters
of the corporation and was to receive his share of the promoters profits and promoters stock as set forth in said con- ,
tracts ,and that in consideration therefor he was to aid in
the promotion of the corporation and the sale of its stock.
(Record p. 433.)
The course of conduct of th~ parties to these contracts
in carrying them into effect was consistent with the provisions of the contracts. It is admitted by all of the defendants
that the hundred thousand dollars of promoters stock was
issued to and received by them in the proportions set out in
the contract of May 7th, 1917. It is further admitted by them
that the promoters profits .arising out of the $2.00 commissions on the sale of each share of preferred stock was, after
paying certain expenses, distribut~d among them in the proportions set out in the contract of .April 6th, 1917. It is further shown that all four of the promoters became subsci-ibers
to the capital stock of the corporation, and that all of them,
except Walker, obtained subscriptions of others to the stock
of the corporation, and that all of them, including Walker,.
aided in the promotion of the corporation.
The question then is who, under the law, were in fact the
'promoters of the Burneagle Company?
This questions is answ·ered by this court in the case of
Richlands Oil Co. vs. Morris, 108 JTa., 288, wherein it is said:
''A PROMOTER IS A PERSON WHO
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BRINGS ABOUT THE INCORPORATION AND
ORGANIZATION OF A CORPORATION."

~

It is admitted in the court below that McNulty and Walker were promoters of the Burneagle Company, and the decree comp!ained of, in effect, so holds, by requiring1 them
tq return for ca11cellation the stock received by them as promoters stoek.
The fact that the Coal Securities Company was engaged
in th.e promotion of the Burneagle Company and the sale of
its stock is established beyond question, and the court below
held in its memorandum of opinion or conclusions, above referred to, that '' Henritze, Walker, McNulty and Obens'4ain
formed an association or partnership as· the Coal Securities
Company, whose business it was to employ agents, superintend and advance the sale of the prefer'red ·stock of the Burneagle corporation.''

And the decree complained of actually adjudicates that
the defendants ObensP,ain, Walker ,McNulty and Henritze
· were, in the opinion of the court, members of the Coal Securities Company. With the fact established that Henritze was
a member of the partnership engaged in the prqmotion of
the Burneagle Company, in legal effect his status as a promoter of the Burneagle Company is established beyond question.
The conclusion, therefore, necessarily follows that Henritze was a promoter of the Burneagle Company; that the
fifty thousand do1lars in stock issued to him was promoters
stock, and that by be~ng a promoter of that corporation he
became subject to the duties and obligations imposed by law
upon promoters of a corporation they are engaged in promoting and organizing.
The next inquiry, therefore, is as to whether or not the
promoters ofi the ·Burneagle Company, incluging Henritze,
as one of the promoters performed and discl1arged the duties
. and obligations imposed upon them by la'v as such promoters. This question will be discussed under the second assignment of error.
II.
The court below held that the promoters of the Burn-
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eagle Company were. not guilty of fraud 01~ bad. faith in the
promotion. and onganiza:tion of the, eompanyt or the purchase·
of its property, and that the complainant's grounds, of complaint a:re. purely technical.
This holding of the court is assigned as error~ This d'ecisron' of' the court was, no doubt, predicated upon tlie holding·
(i':fi; in fact, the court so held') that Henritze was not a promoter of the Burneagle Company, and that in the sale ot tlie
Frid:n1ullins property to1 the Burneag1e Company· he~ dealt at
a:rm,'s length with the promoters; McNulty and Walke~~
Your petitoner, having shown under the first assignment
of error that Henritze was one of the. promoters ot' the Burneagle Company ,he stood upon common ground with the other
promoters· in relat±on to the organization of the Burneagle>
Company and the: p;archase by it of the Fridinullins property.
Whether this be true or not, the relations established between Henritze, on .the one hand, and C. S. McNulty, Jas~ E.
Walker and, H. E. Obenshain, on the' other hand ,by the contracts entered into between them ·on Aprif 6th, 1917, and
May 7th, 1917·, and. the conduct of these parties,· in carrying
into, e:xiecution the·. provdsio.ns of these' contracts;·s•h:ow ··that
they were·. engaged~ in the accomplishment ·o£ a coiiJ.Ir1'0n. purpose: with a common. design,, and~-that they conspired-together to carry into effect this• commdn purpose and1 de-sign, by
''framing up'' the corporate record so as to conceal the real
truth.
Ln the discussion of this assignment of error' we shall
consider the £allowing questions :

(1)
fo;nm the
poration,
subscribe

Did the-promoters o£ the Burneagle: Company· perduty. owing by them:. as such promoters to the cor~
and its stockholders, who were induced by them. to
to its stock~

(2) The· effect of the relations established between
Ilenritze, McNulty ,Walker and Obenshain,· by the ~ontrac.ts
· of April 6th, 1917, and May 7th,. 1917, and their eours.e of
conduct in carrying- into execution th~ provisions of these'·
contracts.·

The first proposition involves the duties and obligations
of promoters to the corporation they. are engaged in pr0mot-
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ing. Under -the law, a promoter is treated as occupying a
fiduciary relation to the corporation. He is treated as an
agent of the corporation and is subject to all of the disabilities of an agent.

Richla.nds Oil Co. vs. Morris, 108 Va. 288-294.
In a more recent ca$e it is said that while ·a promoter is
not strictly an agent or trustee for a corporation, the principles of htw applicable to princ~pal and agent, or trustee and
beneficiary, have been extended to apply to such ca$es, and
the promoter is held accountable as if the relation of principal and agent, or trustee and beneficiary existed. His acts
ard carefully scrutinized and he is precluded from taking
any s~cret profit or advantage from the other stockholders.
J orda.n vs. A1't<nex Corporali,on ,109 V a., 625-629.

In a well considered case and case note ,the proposition
is fully established that a promoter stands in a ·confidential
or fiduciary relation to the .corporation, such as the agent to
principal, .or .truste€ to beneficiary, and that in his dealings
he will be held accountable as such agent or trustee.
·

Lomita La,nd Co. vst.; Robertson (Cal.) 18 L. R. A. (N.
B.) 1106 and twte.
The obligations of a promoter and the measure of his
· duty to the corporation aris~ng out of the relationship being
that of an agent or trustee, are such that the utmost good
faith is required of him. He is not permitted to make any
pro.fits out of the transaction unless, with full knowledge of
the facts, the corporation agTees that he may have such profits.

Central Land Co: 1.iS. Obenshain,, 92 Va. 130-142.
All secret .agreements between the· promoter .and· the
owner of the property, whereby the promoter is to receive
part of the profits of the owner on the s.ale by the owner of
the corporation. being organized, are illegal and render the
transaction void.

Yale Ga.s Stove Co. vs. ff!ilcox, (Con·n.) 25 L. R. A. 90.
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In a note to the late mentioned case, it is said that if
property is bought by the promoter and sold. to the corporation at an advance, a full disclosure must be made to the corporation, and an independent Board of Direc_tors must act
on the purchase.
25 L. R. A., 91.

A promoter must make full disclosure, and fully advise
·the corporation;' its officers and subscribers, of any interest
he may have that will affect the~, and the p1·omoter must
make known his personal interest in the transaction. to all
subscribers . It is not enough that some of them knew of his:
personal interest. The burden of proof is on the promotertor
show that his dealings were fair and that full disclosure·.was:
made.

Note 18 L. R. A~ (N. S.) 1107. 1108.
Fletcher's Encyc. on Corporations, Vol. 1, Sec. 145.
Promoters, on account of their fiduciary relations, wiH
not be permitted to retain secret profits out of their transactions with or on behalf. of the corporation. Secret profits are
·such as are made without disclosing same to the real parties:
in interest, and obtaining their consent thereto, and may consist of cash, stock or anything. else of value. Such secret
profits are equally illegal, whether made directly· or indirectly.

Fletcher's Encyc. on Corporation,

Vol~

1, Sec. ·135.

· Promoters are not only charged with the duty of not
misleading or concealing the facts, but with the, duty of mak:. ing a full and fair disclosure of ownership or interest in ·the
profits or transaction ..

Fletcher's Encyc. on Corporatio'fl:s, Vol. 1, Sec. 137.
An endless array of authorities to the s·ame eff~ct might
be cited. The principle that a full and fair disclosure of any
personal interest that a promoter may have in the property
or transaction of the proposed corporation,. and that the utmost good faith is :requited of him is so elementary and so
well established that the further citation of authorities would
serve no good purpose.
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The next question to be considered in this connection is
a question of fact, and that is whether or not, in the light of
the foregoing principles the promoters of the· Burneagle
Company performed the duties owing by them, as such promoters, to the Burneagle Company and its stockholders who
were induced by them to subscribe to its stock .
In answer to this inquiry, it would seem sufficient to say
that the promoters of the Burneagle Company, not only failed to perform their duties by making full disclosure of their
personal interests in the transaction, but they expressly contracted among themselves to mislead the stockholders and
conceal from them their true relations to the corporation and
the profits to be derived by them from· the promotion and organization of the Company.
~he contract of May 7th, 1917, contains a provision
(hereinbefore quoted) that the minutes of the Burneagle
Company, when they shall have been prepared, shall show the
$100,000.00 promoters stock as a part of the purchase price
of the property. The minutes of the meeting of the incorporators prepared by McNulty, one of the promoters, and signed by Walker, another of the prompters, carry out the deception ·intended to be practiced on the stockholders as provided in the contract of May 7th, 1917.

rrhe constitution and statutes require that a statement
showing the basis of the proposed issue of stock of a corporation must be filed with the State Corporation Commission.
The object of this requ:rement is that subscribers to the capital stock of a corporation may know definitely on what basis
the stock of the corporation is being· issued. Th~s stock statement of the Burneagle· Company prepared by McNulty and
subscribed and sworn to by Walker, contains the false and
misleading statement that $100,000.00 of the company's stock
was to be issued as a part of the purchase price of the prop-·
rety. (Record p. 38.) "fhe contracts between the promoters
of April 6th, 1917, and May 7th, 1917, were not made a part
of the records of the corporation. Only one of these contracts, namely, the contract of April 6th, 1917, is referred to
in the minutes ,and this contract is only referred to in the
minutes of the meetings of the incorporators and directors,
at which meeting only the promoters, .McNulty and Walker,
'vere present if, in fact, such meetings were ever held.
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The .secret pro:fi.ts deri;v.ed by the promoters from the
sale of the stock by the division am:ong themselv,es ,of $2.;00
per share (i)ilil. 'every sha!De of ·preferred ,stock sold, ·w·ere in no
way disclosed by the .corporate . records or otherwise ·rn~rade
.known to the stockholders. The statem.ent :filed with the
State Corporation Commission under the Blue Sky Law ·(Exhibit No. 7 with bill, Record p. 40), prepared and :filed by McNulty and Walker_,· contains a statement to the effect that all ·
information as to the promotion of the corporation had been
fully set forth therein; which statement was absolutely f~Ise,
as shown by the contracts between the promoters hereinhefore Teferred to. This statement contains the further false
and misleading statement that 20 per cent of the sale price
of the -stock :is being paid to the agents for the sale th·ereof,
and that no commissions are being paid to others than the
agents themselves..
·
·
The failure and refusal of McNulty and Henritze to produce copies of the contract of April 6th, 1917, between the
promoters, when applied to for that contract by the !hvesti- .
gating Committee, are .conclusive evidence of their intention
to conceal from the stockholders the terms and provisions
that contract. The evidence discloses that both oi these parties had copies of this contract in their possession. ·

or

The evidence in the record is abundant to the effect that
the bona fide stockholde-rs -had no information as to the contracts of April 6th, 1917, and May 7th, 1917, ·and the profits
derived by_the promoters ·under these contracts until the contracts were produced by Obenshain, and embodied in· the report of the Investigating ;Committee. T-here can, therefore"
be no doubt that the promoters of the Burneagle Company,
-not only failed to make a full and fair disclosure of their -personal interest in the purchase of the company's property and
in the sale -of its stock, but three· of them-namely, Henritze,
. McNulty and "\Valker-persisten~Iy· and 'fraudulently concealed their personal interests in the promotion _of the com~
pany and the pur,chase of its property.
In addition to thesB failures on the part of the promoters
to disclos,e their personal interests in the transaction, and
their positive acts .designed to ·mislead arnd cdeceive the bollia
fide stockholders, Henritze was also guilty of ·concealing tke:
profits made py him on the sale of. the -FridmuUins property

.
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to the 'Burneagle Company.
It has been shown a·bove that sometime about the middle
of March, 1917-certainly prior to the .22nd of March, 1917that Henritze became a party to the scheme to organize a .corporation to· acquire the Fridmullins property. The written
evidence in the record consist1ng of the minutes of the stockholders' meeting of the Fridmullins Company held on March
31st, 1917, and signed by I-fenritze, (Record p. 932) and the
written certificate of F. C. Leftwich, under date of March
31st, 1917; (Record p.· 953) certifying that on that date Henritze purchased the majority of the· Fridmullins stock, certainly outweigh and are of more probative value than the unsupported testimony of Henritze to the effect that he had acquired by verbal contracts all of the Fridmullins stock prior
to March 31st, 1917. If I-!enritze had not acquired the_ absolute ownership of the Fridmullins stock prior to the time
that he became engaged in the promotion of a new corporation to take over the Fridmullins property, then· it was his
duty, under the law, to make a full disclosure to an independent Board of Directors of the profits that he would derive
from the sale of the property to the proposed new corporation. He not only failed to make such a disclosure, but when
on the witness stand in this case, under the advice of counsel,
he repeatedly declined and refused to disclose the profits
·made by him in this transaction. (Record pp. 96, 143.) The
evidence of Mahood is that Henritze told him that tl1e lowest
price paid for the Fridmullins- stock wa-s $15.00 per shaTe
and that the highest price paid by him for that stock was
$55.00 per share. (Record pp. 589-90.) Taking the average
as the price per share paid for the Fridmullins stock, the
total issue of 2500 shares. only cost Henritze $87,500J}0, giv"ing him a profit of $150,000.00 on the basis of the sale of
that stock to the Burneagle Company at the price of $237,500
in cash.
In the face of such a profit as th!s, to say nothing of
the promotion fees in the shape of $50,000.00 common stock,
and 20 per cent. of $2.00 on the sale of each share of preferred stock, the burden certainly rested upon Henritze to relieve himself of.suspicion by fully showing·how, when and at
what price he acquired the Fridmullins stock.
The real merit o£ this ·situation with reference to the

r
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I.

purchase by Henritze of the Fridmullins stock is not met by
saying_ that "on April 6th-16th, 1917, Henritze owned or had
purchased all of the stock in the Fridmullins Corporation,''
- as was said by the court below in its memorandum of opinion or conclusions. The real quest~on presented to the court
below for decision was, what was the ~tatus of' Henritze w'ith
respect to the Fridm.ullins stock when he first became a party
to the scheme to organize a new corporation to take ov.er that
company's property?
The effect of the relations between Henritze and the
promoters and their conduct in carrying through their scheme
may now be considered.
The evidence hereinbefore discussed fully demonstrates
that the four parties above. named occupy the relation of
promoters to the Burneagle Corporation. But if £or the
sake of the argument, it is assumed that Henritze was not,.
in fact, a· _promoter of the corporation, the illegality of his
transactions with the corporation through Walker and McNulty necessarily results from the relations that existed between them.
·
Henritze was either a promoter of the corporation, or he
conspired with the promoters to rec~ive secret and undisclosed profits in the way of a commission on stock sales, and to
receive and divide up with them bonus or promoters stock:
He entered into a contract with them concealing the true
character of the stock by agreeing that 'the minutes of the
corporation should be falsified an~ 'made to show that the
entire issue of promoters stock was issued to him as a part
of the purchase price of the property. His original memorandum of April 6th, 1917, shows t;hat he had contracted to
receive 20 per cent of $2. 00 commissions on each share or
stock sold. These commissions were never disclosed to
the bona fide stockholders by either Henritze, or Walker, or
McNulty until the contracts of the promoters were unearthed
by the Investigating Committee.
In connection with this promoters stock, Henritze contents himself throughout this record with the claim that the
whole of the $10Q,OOO.OO of promoters stock was actually issued to him as a part of the purchase price ·of the property.
The fact remains that said promoters stock was issued absolutely in accordance with the contract of May 7th, 1917. The
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further fact remains that the other two promoters-Walker
and McNulty-prepared and certified the minutes of the
Burneagle Company and the stock statement of that company
. in accordance with the terms of said contract, and did make
the minutes of'-the corporation and the stock statement show
that said stock was issued as 'a part of the purchase price of
the property~
The evidence is, therefore, conclusive that there was a
conspiracy to defraud and deceive the stockholders of the
Bu~eagle Company, to which conspiracy Henritze was a
party. He can take either horn of the dilemma he likes. If
he was, in fact, a promoter, as stated in the ·contract signed
by him and corroborated by every transaction in connection
. 'vith the org·anization o:f? the company and the sale of its
stock, he must carry the burden of performing the duties imposed upon promoters in their dealings with corporations.
If, on the other hand, he was not a promoter but only conspired with the promoters to defraud the company and mislead its bona fide stockholders, then, in the eyes of the law,
he occupi~s no better position.
The position of Henritze and the other promoters is not
placed on a.ny better moral or legal ground by adopting their
pretext that the $100,000.00 o£ stock was issued to Henritze
as· a part of the purchase price of the property, and that he
voluntarily donated $50,000.00 of that stock to McNulty,
Walker and Obenshain. The promoters were agents for anil
acting in a fiduciary capacity on behalf of the· corporation.
They could not serve two masters, and the donation to them
·of stock by Henritze in a transaction with Henritze in which
they assumed to represent the corporation, renders the trans·
action illegal and void.
After reviewing these various transactions, the conclusion of the court belo'v is :
''From the evidence I cannot reach the conclusion that either Henritze, Walker, McNulty or Obensha1n, or P ll or any one or .more .of them ,was guilty
·of mala fides or actual fraud or that a conspiracy
was formed by them or any of them to defraud the
plaintiff company or its stockholders.''
And the court below, by its decree, solemnly pronounces·,
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'~thait the defetn.dants were n.ot guilty of 1rtu:tla fides, ·consp'ir.a:cy to defrraud, or fra-ud i11t the puircha:se of· tlM3 :p>(f'otp:<fiftty
in t:lrMe biU mentioned,. @'r in the promobi.o'f.b of the: plaixn;tiff
corporaiion., but th.at such grounds of compla;inJi as co1npla.if}:l;a.n;J; mle;y lrbave are purely fechnical olnd that thereby. n.o sifJJ-sttJlnt~al injwry has. bee111 done to complainant.''

This pronouncement was evidently based on the hypothesis that the contract of purchas.e of the Fridmullins prop_,
erty had been. completely closed, as set forth in the minutes
of the meetings of April 30th, 1917, and that. those mjnutes
had been prepared and certified prior to the· executio11 of .the
contract between the promoters of May 7th, 1917. The. very
vital question presented to the· court below by thH evidence
and in the briefs of eoun'sel that the meetings of April 30th,
1917, were never, in fact, held ,and that the minutes of those;
meetings were prepared after the execution of the contract
bearing date of May 7th, 1917, seem to have made absolutely
no impression upon the mind of the court.
As hereinbefore pointed out, Matthews testifies une_,
quivocally that he did not attend said meetings, and his testimony on tlnis; question is not C:())ntrm;d:iicted. The ;contract of
Ma.y 7tJtt,, 1917, contains the: provision:: "That the minutes of
the Burneagle Coa 1& 'Coke Corp<iH·a:tion; when they shall have
b~een pre'parerd, shall show the. s;a,id: $100,0DO.OO ·as. being· issued ·as a part o fthe purchase price,'' etc .., a;J!lfd there are no
other :tninute~s which do show that's aid stock was a part of the
purchase price· of· the property except· the minutes bearing
date of April 30th, 1917. It is therefore inevitable.that the
minute-s bearing· date Arpil 30th, 1917, were prepared in pursuance of the; contract of May 7th, 1917. This being· true~ the
frirth~r conclusion is inevitabl~ that :tillere~ was a de1:iiber~m;te
scheme on the part of Henritze, McNulty and Walker ,to falsify the records of the Burneagle Corporation, and to deceive
and mislead the investing public. And yet, in the opinion of
the court below, there was no bad £m:ith, fraud or· other improper conduct,1 and olllily ''great carelessnes:s,'' rendering
the complainant's gTounds of complaint purely technical.

III.
The third assignment of error is to the decision of the
court iu refusing tQ r~sei,nd the contract: of purchas·e of the
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· Fridmullins property from Henritze · by the promoters, ~fe
Nulty and Walker.
This contract of purchase, so far as the Burneagle Company is concerned, was consummated by the acceptance of
Henritze 's propositon of sale, as embodied in the contract. of
the purchase dated April 6th, 1917. This acceptance by the
corporation is evidenced only by the minutes. of the alleged
meetings of the incorporators and directors under date of
April 30th, 1917. It has been shown that no ~uch meetings
were held, as the minutes purport to show were held; that if
any meetings of the incorporators and original directors
were, in fact, held, that only MeNulty and Walker, the two
promoters, were present an.d participated in the meetings.
The discussion under the last assignment of error of the
fraud- of the promoters and their improper relations with
reference to this transaction that existed between Henritze,
on the one hand, and McNulty and Walker, on the other hand,
is equally applicable to this assignment of Etrror. If that discussion establishes that Henritze, Walker and 1\ticNulty were
co-promoters of the Burneagle Company, then. any transac-·
tion between Henritze, acting for himself,· .and McNUlty and
Walker, acting for the corporation, in which all three of said
promoters had a personal pecuniary interes~· is absolutely
void . If, as an alternative proposition, it is established by
that discussion that Henritze, not being a promoter ··but
being simply the vendor of the property, conspired with McNulty a.nd Walker to enable them to receive, as promoters,
personal- profits out of the transaction which -were c.oncealed
and not disclosed to bona fide stockholders, then the transaction is equally void. If, as claimed by all three of these·
defendants throughout their evidence, the $100,000~00 stock
issued to Henritze, McNulty, Walker~ and Obenshain, pursuant to the contract of May 7th,"1917, was, in faQt, purchase
money stock, and Henritze donated· to the other three parties
their respective shnres of, said purchase money stock, in
that event the contract is vo ·d. This is true because the law
will not. permit a person to attempt in any transaction to
serve two masters.
This is particularly true of agents acting for and on behalf of a corporation, and the law is so jealous in th~ requirement that the agent of a corporation will not be ·permitted
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to receive a personal profit out of the, transaction in which
he attempts to act for the corporation, that the· courts universally condemn as unlawful any such devices whenever
they are brought before them for consideration.
·

Waddell vs. Union. Pacific RaiJ,road, 103 U. 8., 613, 26 L ..
Ed. 509.
The case· of Lomita Land Co. vs. Robinson, above cited,
establishes the following propositions:
. (1) That promoters occupy a fiduciary relation to other
subscribers, and must make full disclosure of any personal
interest 'in the purchase of th~ corporation~s property.
(2) That. if promoters are guilty of fraud by misrepresentation or· suppression of the truth as to their personal '
interests, the corporation may set aside the transaction.

(3) Persons who conspire with promoters in such
transactions are equally liable with them on the ground that
all who conspire to defraud are liable without reference to
their participatio'n in the fruits of the fraud or their degree
of cui pahility.
When promoters are acting· together for- a common object, they are liable for fraud or false representations; and
for illegal profits or the money of subscribers which they
have unlawfully obtained, and they are liable as partners.
Notlf to Yale Gas Stove Oo. vs. W·ilcox, 25 L.

99, 100.

R.

A,. pp.

.

lV ote to Lomita L(ljnd Oo. v.s. !'lobinson, 18 L. R. A. (N.
·B.) 1106.

The questions as to the dealings of promoters with the
corp<;>ration they are organizing, their relations to the cor·poration, the extent of their liability and the relief that may
be obtained against them, are fully discussed in the following
·
cases:
. Down-ey vs. Fu'ltycane, (N. Y.), 98 N. E. 391.
40 L. R . .A.. (N. 8.) 307.
Old Domiwion, etc. Co. vs. Bigelow, (IJfass.), 89 N.

~.
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193; 40 L. R. A. (N. 8.) 314.
There is another principle equally well settled, under
which the transaction between Henritze, acting for himself,
and Walker and McNulty, acting for and on behalf of the
- Burneagle Company, in the purchase of the property, is illegal and void. McNulty and Walker have admitted, and t:P.e
court below has so found,. that they were promoters, and as
such promoters, they acted as agents for the Burneagle Company.. They were also, by virtue of the contracts' o£ April
6th, 1917, and May 7th, 1917, personally interested,' along
with Henritze, in consummating the purchase of the Burneagle property. They had personal interest in the transac.tion derived through their contracts with H~nritze. Their
personal interest in the transaction incapaciated· them from
acting as agents for the Burneagle Company. The law will
not countenance any scheme whereby an ·agent attempts to
act for both. parties, or whereby. an agent is receiving any
·compensation or advantage from the party 'vith whom he is
dealing for his principal. It is said that the principal is entitled to the disinterested skill, diligence and zeal of his agent
for his own exclusive benefit, and the law will not tolerate
the existence of a secret and undisclosed interest, in the agen.t
in conflict with that of his principal on account of the temp~ation offered to the agent to sacrifice the principal's interest to his own.
Note, Potter's Appeal, 7

Am~r·ican

State Reports, page

279.
This is a most salutary principle of la,v, and in the interest of common honesty and fair dealings should never be ·
overlooked or ignored.
In effect the same principle is established in the Virg:nia case of l?erguson vs. Gooch, 94 JT a. page 1.
If the acts and conduct of Henritze, McNulty and Walker were such as to justify and require a rescission of the contract of purchase, as hereinbefore shown, there should be a
joint decree against all of the promoters for the purchase
price of the property wrongfully received .by Henritze as a
consideration for the property.
The authorities hereinbefore cited establish that promo-
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~

ters occupy the position of joint tort feasors ·or partners·
when they are guilty of fraud, false representations or engag€ in illegal transactions. The authorities are· uniform in
holding that parties engaged in a fraudulent transaction, or
conspiring together to commit a fraud upon an innocent third
party or parties, are jointly and equally liable. The principle is that the joint participation of wrong doers in a fraud-~
ulent transaction renders them all jointly liable without regard to the deg;ree of their participation in the fraud or .the
benefits received by them respectively therefrom.

Jordan vs. walker, 115 v a. 109.
7 Ruling Case Law, Cor~poration Sec~ 55' p. 76.
14 Corpus Juris, 267, 268, 272, 273.
Amery v-s~ Parrott, 137 Mass. 95.
Hayw'ard vs. Lea,son, 49 L. R. A. 725.
Old Dom.inion Copper, etc. Co. vs. Bigelow'; 108 Amer..,
ican State Reports, 479.
R.utland Electric Co. vs. Bates, 54 A mer. State Rep. 904 ..
Park Fountain Spring & Parle Co .vs. Matthew's, 53
American State Reports, 917.
•
Bigelow vs. Old Dom.inrion Copper, etc. Co., (N. J.), 71
A tla.n.tic, 153.
The conclusion that inust result from the discussion of
this assignment of error is that the court below should have
rescinded and annulled the contract of purchase by the Burneagle Company .from Henritze as illegal and void, and should
have rendered a decree in favor of the Burneagle Company
against the promoters jointly for the purchase money paid
under· said contract of purchase, with interest thereon· from.
the respective dates payments. were ma-de.

IV.
The fourth assignment of error is that the undisclosed
profits derived by the promoters in the form of commissions
on the sale of the stock of the Burneagle Coal Company
shou~d be accounted for by the promoters.
In connection with this assignment of error, ·it will ·be
. noted, as hereinbefore pointed out, that these commissions
to the promoters on the sale of the stock of the proposed
company formed a part of the sche:rne. of the promoters from
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the very ·beginning.
Obenshain testified when the subject of the sale of the
Fridm.ullins property to a proposed corporation was first discussed in a casual conversation on the street between him and
Henritze,. that Henritze then said that he 'vas willing to sell
the property for $100.00 per acre, but that if he united in the
organization of a corporation to take over the property, he
wanted, in addition, 20 per cent on the price of the property.
When the first preliminary verbal contract was made at
Logan, West Virginia, the participation in the profits on the ,
sale of the stock was of so mnch importance to Henritze that,
contrary to his usual custom, he wrote out in his own handwriting a paper which was signed by him, in which it was
provided that he should have 20 per cent of $2.00 on each
share of stock sold in the proposed corporation. (Record
p. 140.) In the preparation of the complete contract l]etween
the promoters, which bears date of April 6th, 1917, elaborate provisions were inserted with reference to the participation of the promoters in the commissions on the sale of
stock.. When McNulty and Walker prepared and signed minutes·of alleged meetings of incorporators and directors, which
purport. to have been held on April 30, 1917, a ·resolution was
adopted by the directors authorizing the officers of the company, then consisting of Walker, President, McNulty, VicePresident, aiid Matthews, Secretary and T'reasurer, to enter
into a contract with Obenshain for the exclusive sale of the
proposed company's stock.
In the stock statement prepared by McNulty, and signed
and s:worn to by Walker, filed with the State Corporation
Comm~:ssion, in which it is set forth the basis on which the
stock of the corporation was to be issued, no mention is made
of the participation of the promoters in profits to be 'derived
· from the sale of the .company's stock.
In the statement prepared by McNulty,. and signed and
sworn to by Walker, filed with. the State Corporation Commission in compliance with the pi·ov~sions of the Blue Sky
Law; the misleading statement is made that the· entire $5.00
commissions on the sale of each share of stock would go to
the agents them~elves who sold the stock. These profits going to the promoters were secret in the sense that they were
concealed from the ·bona fide purchasers of the Burneagte
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Company ;s stock. No witness in this record, other than thepromoters and ·Gillispie, who had acquired a large block of'
the promoters stock, had knowledge of these secret profits.
prior to the time the settlement with Henritze ...was .made.
It is true that McCorkle and Nininger claim to have read
or to have heard the contract of April 6th, 1917, but so far
as their testimony shows, the secret profits of the promoters in the way of commissions on stock sales made absolutely no impression upon them. (Record pp. 595 ,1046.) The>
great body of bona fide- stockholders, whose money went into
the Burneagle Company's treasury, had absolutely no knowledge of these secret profits of the promoters until the report
of the Investigating Committee was filed shortly prior to the
institution of this suit. The profits made by the promoters
in this way are yet, to a large extent, undisclosed because the
records of the Coal Securities Company, which would disclose rully the. amounts of these profits received by each of'
the promoters, have been either concealed or destroyed by
McNulty .
.McNulty and his counsel insinuate in the evidence that
the books an9. records of the Coal Securities Company had
been concealed or destroyed by the members of the Investi -·
gating Committee. What motive they could have had for con. cealing or destroying these books and r~cords h~s not even
been sugges-ted. On the other hand, the fact disclosed by the
financial report of the Coal Securities Company, under date
of Sept. 3rd, 1918, that l\!IcNulty did not recognize the principle that honesty and fair dealings should be observed
among people engaged in a joint or common venture, shows.
sufficient grounds for a motive- on McNulty's part to conceal
or destroy these books and records. It has already been
pointed out that according to. the statement above referred
to, McNulty's 15 per cent. in the profits ·of this company
amounted to more than Henritze's 20 per cent and to consid:erably more than Walker's 15 per cent.
It is also in evidence that McNulty received personally
$1500.00 on the· sale of a block of Burneagle stock to his in- ,
timate and confidential friend and client, Murray. How .much
more he did receive would be fully qisclosEtd by the· books of
the Coal Securities Company and the fact that these books
have not been produced, although traced l.nto his hands, is a
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suff:cient reason for reaching the conclusion that certainly
McNulty does not even now 'vant it known how mnch he derived in the way of profits upon the sale of the Burneagle
Company's stock.
In dealing with this question of the commissions on sale
of the company's stock, the court below, in its memorandum
of opinion, says :
·''It seetns that it is not co·ntended that the $5.00
set apart was wnreasonable for the purpose for
wh!ich it was intended, but htat the agreement 'Withreference to the $2.00 to be divided between the persons formi'l~g the Coal Securities Comp(J;ny, should.
have. bee,n disclosed.''
And the decree complained of adjudicates .that the services performed by the Coal Securities Company in selling
the Burneagle stock were reasonably worth the amount paid
therefor.
From the foregoing it is evident that the court belo'v
:really failed entirely to appreciate the question actually involved in this assignment of error. It is true that no particular point was made in the Court below as to the reasonable:.
ness or unreasonableness of the commissions to be paid f..or
the sale of the Burneagle Company's stock. The question
actually presented to the court below for consideration was
that the agents acting in behalf of the corporation in making
a contract for the sale of its stock, could not with propriety
enter into a contract by which they were to receive personally
a substantial interest in the commissions earned under the
contract made by them on behalf of the corporation and then
conceal the existence of that contract from the stockholders
they induced to subscribe to the company's stock.
According to every principle of common honesty, the
stockholders whom the promoters induced to subscribe to
the Burneagle Company's ·stock had the right to believe; and
did, no doubt believe that the promoters, in acting as agents
pf the cqrporation, were in fact acting in the interests of the
corporatio11, and not in their own personal interests as opposed to the i:nterests of the corporation.
Whatever may he said of the reasonableness of the com-
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·pe;ns:ation :paid for the sale, of the c.ompany's st.dck ,it requires
no argument to e;stahlish tha.t if the prCDmo.ters. had had an
eye single t:a the :hnteres.ts of the corpCDration and had not had
their own personal interests in view, that they conld have
· made a more favorable contract for the sale of the company's
stock than was actually made by them. If MeNulty, Walker
and Henritze had been contracting with Obenshain,. the stock
salesman, as the promoters and agents of ·the corporation
with a view s.Qlely to the interests of the corporation, they
oould unqm;estionably have saved to the: corporation at least
fifty pe:r. cent. of the t:wo dollars on each share· of stock sold
which went i:ntotheir pockets as: memberS: of the Coal S~cur. itieS: Company..
When the court below has so signally failed to appre~
ciate the real merits of the questions involved, it is not
strange that the conclusions embodied in the court''s opinion
and decree were reached. It was not contended in the. court
below, nor is it contended here by your petitioner that promoters of a corporation cannot legitimately make profits out
of the promotion and organization of the corporation. Such
profits,. however,..can only be. made by the promoters when
· they .are, fair and reasonable and when they are fully disclosed to the stockholders who are' induced to subscribe. to the
S:tock,/ or to indep.enden tofficers and dire.ctors ~nd. are allowed or acquiesced in by them.
Here we have a situation where promoters" profits were
on behalf o.f the corporation authorized only by the promoters who were. to participate in' those profits, and were concealed by the promoters from the purchasers o:f stock, and
were· never made known to and approved or acquiesced in by
the s·tockholders or independe:rit officers and directoTs. Not
only was this 'true, but even after the searching investigation
made by the Investigating Committee and the rigorous examinationg to which the wromoters have. lvee.n ~ubj~cted in
this case, the real amounts ·of the promoters" profits on the
sale of the stock have not been made known.· The court now,.
in the ·light of this voluminous record, cannot do more than
speculate as to the real amount of the proJits. derived by
the promoters from the ·sale of. the Burn eagle Company's
stock. The books and r.ecords which would disclose, the true
amounts of such p'rofits have been concealed or destroyed,
as hereinbe:fo,re shown.
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Your petitioner 'in the court below sought to ·have this
case referred to a Commissioner to investigate and determine the true amounts received by the promoters in the way
·of conimissions on the stock sales with a view of taking a decree aga~nst the promoters for the amounts of such prof_its
received by them. That your petitioner was entitled to the
relief asked for, in the light of the foregoing, would seem
self-evident; and the court belo'v committed error in holding
that the commissions received by the promoters on the sale
of the stock of the Burneagle Coal Company shoUld not be
accounted for by them.

v.
The fifth assignment of error is to the holding of the
Court that the transaction by which the Burneagle Coal
Company acquired the Frid-Mullins property has been. ratified by a competent board of directors with full knowledge
of the material facts. The court below, in its memorandum
.of opinion or conclusions, after a somewhat lengthy but purposeless an inconclusive reference to various minutes of the
stockholcl.ers and directors, and the testimony of several witnesses on the question of ratification says: ''The affirm~
tive testimony of McCorkle, McNulty and Nininger that the
contracts (referring evidentl)11 to the promoters contracts)
were produced and read to the Board ,with the testimony
of Gillespie and other circumstances, outweigh the positive
testimony of Hammond that they were not read, when supported only by the negative testimony of Coulter and Woodruff. ''
The court by its decree adjudicates: That: "a competent
board of directors acting for complainant with knowledge
of all -the material facts settled in full with I-Ienritze for the
·property purchased from h~m at a date approximately two
and a half years after the contract of purchase was made
and, therefore, accepted title. from him with knowledge of
such irregularities or acts, of omission or commission as may
have existed.' '
This opinion and adjudication· of the court is predicated
upon the theory that the promoters were guilty of illegal
or improper conduct in the purchase of the property, notwitstanding the reference of the court to these acts ·and con-
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duct of the·, premoters as being sll;nply ''irregularities or acts
of omission or commission.'' In the light of su.oh indefinite
generalizations it is hard to tell on. what basis the Court
below really reached its conclusion on the question .of ratification. This much is certain, that the court predicated its
conclusion upon the findings of fact that the CONTRACTS
(referring to the contracts of April 6, 1917 and May 7, 1917)
were produced and read to the board and that the board of
directors, with full knowledge of all of the material facts,.
settled in full with Henritze for the property purchased
from him. The court in reaching this conclusion of the fact
that both of the contracts behveen the promoters were produced and read before the board goes further than even the
defendants and their counser went in their contentions as to
the ratificatiqn of the transaction.
The statement is here made, and made advisedly, that
this record may be searched in vain even for a scintilla of'
evidence that the contract of May 7, 1917 was produced and
re-ad before the board of directors. This finding of fact
by the Court below is against the direct and positive evidence of McCorkle and Nininger, both of whom say that only
one contract, being evidently the contract of April 6, 1917,
was read or discused before the board. (Record: Pages 602,.
1052).
The witness Gillespie, it is true, testifies that he per-sonally read both of these contracts and says that he discussed their provision~ with practically every member of the
b.oard, but the says that he was not present at any board meet·
ing when the contracts, or either of them, were actually produced and read. (Record: pp. 618, 638).
The contention of counsel for the defendants in the Court
below was that the contract of April 6, 1917, was produced
and read at one of the directors' meetings which had under
consideration the settlement with Henritze. The minutes
show that this settlement· was considered at two, and only
two, directors' meetings. (Record pp. 1111, 1117). The two
directors meetings in question were held on November: 10,
~919, and December 29, 1919. The evidence of the witnesses
on the question of 'whether or not the contract of April 6,
1917, was read before the directors may now be exxamined.
Before entering upon this inquiry, however, it may be
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of interest to know what the court below found that the minutes disclosed as to the contract of April 6, 1917. The court
· ili its memorandum of opinion or conclusions uses this language: ''That there was great carelessness that the hiundred thousand dollars comrno1~ stock was set forlh in the
mwiutes as a part of the purchase ·price due Henritze; see
minutes April 30, 1917; that the m'inutes no where disclose
and fifty thousand d:ollars of common stock as promoters as
set fot·th in the contract of Arpil 6, 1917, and accepted in its
stead fifty thousancl, is sh01.m1- by the e'liidence. 11
As so much importance is attached by the defendants
to the fact that the contract of April 6, 1917, is referred to
in the minutes of the meetings held by the two promoters,
McNulty and Walker, it is worthy of note that the conclusion of the court below, is after evidently a painstaking exam- ·
ination of all the minutes, ''that the minutes 1~owhere disclose the interests of McNulty, Walker a·nd Obenshain i1~ this
one hmtd'l ed thousand dollars." ·
4

Again adverting to the directors' meetings before which
it is claimed the contract of April 6, 1917, was read, it will be
found that at the meeting· of November 10, 1919, the payment
of the. balance due Henritze on the purchase price was considered and Henritze made certain propositions of settlement to the bo·ard. At this meeting there were present the
following directors. W. M. ~IcCorkle; W. M. Layman; E. M.
Coulter; W. P. ·Nininger; J. D. Woodruff; C. S. McNulty.
The other directors, James E. Walker, Cornelius Gilbert, L.
R. Hammond and .J. II. ~Iurray being absent. (Record: p.
1111
).
The next and only other meeting at which the settlement
with Henr1tze was considered was held on December 29,
1919. At this meeting there were present: E. M. Coulter, L.
R. Hammond, C. S. McNulty, W. P. Nininger, J. W. Gillespie ,W. M. McCorkle, Cornelius Gilbert and J. D. Woodruff.
The other two d:rectors, J. H. l\1urray and W. M. Layman,
).
being absent. (Record: p. 1117
The object of this meeting was to place a bond issue on
the company's property and settle with Henritze and the
First National Bank of Logan for the property, in order
to get title to the property in the company and to convey to
Henritze the timber on the property at the price of twen~y~

,j
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:fiv.e dollars.
The witness, M. M. McCorkle, mainly relied on by the
defendants to establisH that the contract of April 6, 1917,
was produced and read before directors, says that .·at a·
nieeting of the board the contract with Henritze w~s call~d
for; that McNulty and his stenographer went into an adjoining room and looked for it and McNulty returned and stated
that the contract had been·left with Mr. Hall. This was a
meeting at which the settlement with Henritze was being
considered and. evidently, according to McCorkle, the contract
was not produced and read at that meeting. · Record: p.
596
). This witness -further says that at .anothe~·
meeting Henritze and his attorney were there and they
threatened to throw the company into the hands of a Re~
ceiver; that he asked MeNulty if the contract ·was in keeping
with that and McNulty said that he thought it was. McNulty then produced the contract and it was read . (Record: p~
597.)
The matter was then discussed and all agreed
that Hen:dtze had to be paid. .Henritze's attorney and McNulty told the boarq that Henritze could throw the company
into the hands of a receiver if his. note was not paid, so the
board thought that the best thing to do was to borrow the
money and pay the note. (Record: p. 598
) . Accord-·
ing to this witness no criticism was made of the contract or
the clause therein for the benefit of McNulty and the-other
promoters and the matter of the sale of sto~k was discussed
·and some criticism was made of that. (Record: p. 599
).
McCorkle only remembers that one contract was read. He
thinks that some subsequent agreement was discussed, but
his recollection is that this subsequent agreement was the
timb~r contract. (Record: pp. 598, 604).
The witness says that he took no steps to have the contract he heard read brought· before the stockholders. (Rec:ord: p.
604,
) . . He further says that: McNulty
was their legal adviser and -acted as· such at this meeting and
·that he and Henritze's attorney together advised the ·board
and that the action of the board was influenced by their advice. (Record: pp. 598,608). He again says that the only
legal advice we had was from McNulty and Henritze's attorney and we understood ,from McNulty that he had shown
the contract to Mr. Hall and that his opinion was that we
had to settle with Henritze. ·(Record: p. 6'10
)~

-----------------
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The next witness, W. P. Nininger, relied upo,n to prove
ratification, testifies as follows: That he was a member of
board and was present when the settlement with Henritze
was considered. The amount due Heriritze was discussed and
his recollection is that the contract between Henritze and
McNulty .and others was produced and read. (Record:· p.
1047
) . When asked for the details of this meeting,
this witness said the sale of the t!mber to Henritze was discussed and some of the directo~s thought Henritze ought to
get rid of the squatters ; that the chief business was the
means of p~ying Henritze and all of the directors agreed
that. the money was due him and should be paid. (Record:
pp. 1047, 1048 ·
) . This witness further saidl that no
question was raised as to the bonus stock and that the contrac~ was simply read and that everybody seeJD.~d. satisfied.
(Record: pp. 1050
) . In cross-examination this witness says that his recollection is that the contract was read,
but that only one contract was read and that is the only con-·
tract he knew anything about. (p. 1052).
Another witness, relied on to prove ratification, is J. W.
,Gillespie, who was elected a member of the board on December .9, 1919, after he had acquired a large part, if not all, of
McNulty's and Walker's bonus stock, and being elected a
member of the board pursuant to a "gentleman's agreement;' with McNulty. This witness testified that after he
became a stockholder he investigated the affairs of the com.pany and McNulty furnished him the contract of April 6,.
1917, and the contract of May 7, 1917 ; that he discused these
contracts with all of the members of the board, with one or
two exceptions. (Record: pp. 613, 615 ), and that these dis~ussions were not in meetings of the board; that no objections
to the contract were raised by any member of the board at a
meeting after the contracts were discussed with them. (Record: pp. 615
) . When the contracts were discussed privately the members of· the board made objections to them
and he asked them why they had not made these objections
before and they gave different excuses. That one or two
of the directors said they had not seen the contracts ; the
balance said they could not do anything. That some of them
said there was nothing else to do but go ahead .f!nd comply.
).
(Record: pp. 615, 616
This witness further says that to objections made by
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some of the board he replied that the contract has been made,
we cannot remedy it and they said that was true. (Record:
p. 614
) . He further says that McNulty stated that no
question would be raised about th(t contract;._ that he, McNulty, went to Riclunorid and stayed ten days· and talked the
whole. matter over with the Corporation Commission; that
there was no objection raised, the inference being that the contracf had been passed upon and approved by the Commission. (Record:, p. 634
).
McNulty testifies that the contract of April 6, 1917, was.
produced by him and read before a meeting of the board.
(Record: pp. 199, 200
). It will be noted that he: does.
not testify that both contracts of April 6, 1917, and May
7, 1917, were produced and read ,nor does he deny that as
the legal adviser of the board that he told the board that the
contract was valid and binding, as stated .in the· .testimony
of the witnesses above referred to; neither does he deny
McCorkle's statement that he told the board that the· contract with Henritze in ·the opinion of Mr. Hall was a valid
and binding. contract, although he admits that Mr. Hall, in
fact, render such an opinion. ~ecord: pp. 776, 777
) ..
In view of this fact that McNulty is vitally interested> in
the outcome of this case, and the further fact that he is discredited throughout this record, and that· his testimony is.
shown to be utterly unreEable and inaccurate, but /little
credit· can: be given to his positive testimony that the contract w1th Heilritze was read before the directors. ·The
witnesses, Coulter, Woodruff and Hammond, who were members of the board, testify positively that the contract with
Henritz~ was not produced and read at any meeting of the
directors at which they were present and that if such a contract had been produced and read, it c~rtainly would have
made an impression upon them . (Record: pp; 415, 409,.
421
).
In analyzing this testimony and. applying it to the two
meetings of the directors above mentioned, November 10,
1919, and December 29, 1919, it is eviden_t that the contract
in question was not produced and .read before the· meeting·
·of December 29, 1919. Coulter, Hammond. and Woodruff
were pres.ent at· this meting and aU testified positively that
the contract was not read before any meeting at· which they
wer~ present·· Gillespie was al~o present at this meeting and
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he says that th~ contr-act was not read at a meeting at which
he was present . Gilbert was als9 present at this meeting
and McCorkle testified in the presence of Gilbert, who was
present· when McCorkle's deposition was -taken, that 'Gilbert does not remember that the contract with Henritze was
read a~ a meeting· at which he was·present. (Record: p.
608

).

The proof is, therefore, overwhelming to the effect that
the contract in question was not read at the meeting of D.ecember 29, 1919.
There is in the Record the minutes of a meeting held on
December 9, 1919. (Record: p. 1121). These minutes only
show that Gilbert, McNulty and Gillespie were present. Of
the three members of the board present at this meeting it is
shown that two of them, namely, Gilbert and Gillespie, did
not remember being present at a meeting at which the contract in question w~s read.
·
The only other meeting at which the contract with Henritze could have been read is the meeting of November 10,
1919. Coulter and Woodruff, who were present at this meeting, say that the contract was not read. The testimony of
:Nininger, McCorkle and McNulty may be interpreted as saying that the contract was read at this meeting. The different statements made by Nininger and McCorkle, above referred to, as to what actually happened 'vhen the contract
was read before· the board tend to show th~t they were not
_present at the same meeting when the contract was read, as
testified by them.
·
The law is that when a transaction is affected with
that the consummation of it is so inconsistent with
justice, and so likely to be accompanied with imposition, that.
the courts. watch it \vith the utmost strictness and do not
aHow it to stand but upon the clearest evidence.

fr~ud,

Fi-tzgerald v. Frankel, 109 JT a., 607;
White v . .Am. Nat. Life Ins. Co.,

115 ·va., 305.

The principle is that to establish acquiescence it must
·be clearly and unequivocally shown that the .party who is
·~ought to he b~und by acquiescence knew the facts upon
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which the supposed acquiescence is founded and that it was
made with full kn.owledge·· of the rights intended to be.waived. It must also plainly appear that the person defrauded
intended to waive his rights.

Branch v . Buckley, 109, Va., 784;
Cranoley v. Glaze, 107 V a., -27 4.
It results from these authorities that the burden of
proving ratification of a fraudulent transaction is upon the'
party relying upon ratification. The same strictness. of
proof is required to establish ratification of a fraudulent
transaction as .is required to establish fraud. The proof
must be clear and convincing.
When these principles are applied to the evidence as to
the meeting of November 10, 1919, the evidence fails tO'
measure up to the required standard. The two witnesses, Me. Oorkle and Nininger, differ so materially as to what occurred
· at the meeting at which they say the contract was read, that it
is at least doubtful that these two witnesses could have reference to the same meeting. Nininger says that the contract
was simply read; that everybody was satisfied and .that there
was no discussion as to the validity of the. contract. McCorkle, on the other· hand, says that the question of the validity
of the contract was discussed; that McNulty and Henritz.e's
lawyer said it was valid; that McNulty informed the board
that the contract had been sumbitted to Mr. Hall and that in
his opinion the. contract was valid. No further comment in
this connection need . be made upon the testimony of McNulty.
·

'

As opposed to this evidence relied on pythe defendants,
Coulter and Woodruff, who were present at this meeting· of
. November 10, 1919, testified pos~tively that the contract was
not read. Applying, therefore, the test as to the proof nee- .
essary to establish ratification of a fraudulent· contract, the
defendants have not borne the burden of showing by evidence·
that is unequivocally clear and convincing that the contract·
of April 6, 1917, was read before the meeting, of November
10, 1919.
Assuming, for the saker of the argument, that the contract was read before the directors as stated by McCorkle
and Nininger, it does not appear that the directors had fu.ll

53
knowledge of the rights of the company and that there was
no intention on their part to waive th;e rights of the company.
· Ratification can only be predicated upon full knowledge of the party's rights and clear proof of a distinct inten_tion to waive such rights.
·

Brarwk v. F1~an.kel, 126 Va., 657,
CrOIWley v. Glaze, 117 Va., 274.
When the contract was read, ac~ording to McCorkle, the
directors were convinced. by McNulty and Henritze's lawyer
that the contract was valid, and they were also told by McNulty that in the opinion of Mr. Hall the contract was valid.
The directors, under these circumstances, were not acting
with full knowledge of their rights, but, on t4e contrary, were
being mislead by interested parties and by being misinformed as to the opinion of Mr. Hall on the question of the validity
of the contract.
The testimony of th~ witness Gillespie, when considered
as a whole is not convincing as to any fact about which he
has testified.
For some unexplained reason, after acquiring a large
part of the bonus stock of MeNulty and Walker, Gillespie
has become an active partisan in behalf of the promoters.
The record shows how violently he opposed any investigation into the affairs of the company. (Record: pp. 428, 427,
). It further shows that when a resolu626, 635, 638
tion was offered· before the directors, authori~ing the Committee to take up with .McNulty the matter of the settlement
of McNulty's account with the company, that Gillespie and
Henritze voted against the resolution.
(Record: pp.
'1151
) . It is further disclosed by the record that when
the resolution was adopted by the directors, authorizing .this
suit to be brought, that Gillesp!e cast the only dissenting
vote. He assumes to know all about' the legality of such a
transaction as is here under investigation, but he is unwilling to express an opinion as to the moral aspect of the transaction .. (Record: .P· 637
).
That Gillespie is willing ta go the full length in favor of
the promoters is shown ~y the fact that he is the only wit-
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ness who "has testified in this case who claims to have seen
or eveJ;l heard of the contract of May 7, 1917, before it was
produced by Obenshain and delivered to the investigating
committee. No member of the board has testified that Gillespie discussed the contracts with the promoters with him
individually, as testified . by Gillespie. On the contrary,
CoulteF, Hammond, Woodruff and. Key, all members of the
board wit;h Gillespie, testified positively that he did not discuss the contracts with them individually or discuss the contracts at any meeting at which they were present. Even if
it is assumed that all Gillespie says is true, his eyidence
shows that he was acting under the influence and adviee
of McNulty and that he was told by McNulty that the cont;racts in question had been before the State Corporation
Commission and found free from objections.
In the light of this review of the evidence 1t cannot be
said that the evidence warrants the conclusion that the contract of April 6, 1917, was read before the meeting of the directors of November 10, 1919. The fact that the contract of
May 7, 1917, was not read before a meeting of the board is
established beyond question by the witnesses relied on by the
·defendants.
This fact has a most important bearing upon the question of ratification. The contract of April 6, 1917, and the
minutes of the meeting of April 30, 1917, in themselves may
furnish some justification for the conclusion of the court
that there was only evidence of great carelessness on tbe part
of the promoters and that the irregularities complained of
were "purely technical," but when this ·contract of April
6, 1917, and the minutes of April 30, 1917, are considered in
conjunction wi~h the contract of May 7, 1917, then the fraudulent purpose of the promoters and their conspiracy to falsify the records of the corporation a~e established beyond
any question of doubt. In the absence of knowl~age by the
directors of the provisions of the contract of May 7, 1917,
it cannot be said, as was said by the court below, that the di:.:ectors with full knowledge of all the material facts settled
with Henritze for the property.
It has hereinbefore been shown that the alleged contract from Henrite was void in its inception, because the
Burneagle Coal Company was not represented in the t_rans-
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t.ion, the transf;lctioil between Henritze and the ~ompany being with McNulty and Walker, who, on account of their relations with Henritze, were incmpacitated to act for the company. This being true, the contract could not be ratified,
because it is elementary law that voidable contracts may be
ratified, but that a void contract is incapable of being ratified.

Co1nmonweaUh ·v. R. F. & P. RR. Co,.
111 Va., 611, 612.

On the question of ratification, it is said, in the case of
Parker vs. Boyle, 99 N. E. 986, that a promoter can only lawfully sell property to the company he is promoting when an
independent Board, in no wise under his control, has acted
upon the transaction in the light of a full disclosure to the
~orporation, through them, or when the promoter has procured ratification of the sale after fully disclosing its circumstances by the vote of the stockholders of the completely
established corporation. The inevitable conclusion is that
the transaction, by which the Burneagle Coal Company acquired the Fridmullins property, bas not been ratified by a
competent Board of Directors with full knowledge of the material facts.
·

VI.
The sixth assignment of error involves the correctness
of the court's decree·in favor of McNulty against your petitioner for $4,272.32, with interest thereon. This decree is for
the amount shown by an account filed by McNulty (Record:
pp. 990, 992
) , when the evidence in the case was prac. tically completed. This account. had been called for and he
had threatened from time to fme to file it, hut failed to do
so until the evidence was practically all introduced. And
the amended answer, in accordance with which the court
rendered this decree in McNulty's favor, was filed after the
case had been argued and suhmitted to the court below.
The decree in McNulty's favor for the above mentioned
amount well illustrates the manner in which the court below
dealth with the questions involved in this case. The charitable view to take of the matter is that the court below either
·failed to examine caref~ly the rec~rd in the case, or :on ac-
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count of tlie vol~inous record, was unable to grasp the real
merits of the controversy.
In the briefs filed in the court below on behalf of petitioner, the court was urged to refer the matter of a settle...
ment of the accounts between your petitioner and McNulty
· to a Commissioner in order that a proper accounting might
be had. Your petitioner made no attempt, in the evidence,
to go into the correctness and· reasonableness of all the
charges contained in McNulty's account.
There was sufficient evidence on the face of this account
to show that many of the items therein charged should be inquired into . For example, there· are numerous items in the
account for expenses to Washington, Charleston, Norfolk
and other places, and strange to say these items all run in
even amounts of $100.00, $75.00 or $50.00, or other even
amounts. The difference in amount betwen the charges· as·
· made, and the actual expenses incurred, may be comparatively small, but the fact that the expense account contains items
of that character is, to say the least, a suspicious ·circumstance and is conclusive e~idence that the account was not
accurately kept.
The evidence discloses that McNulty admittedly intermingled the company's funds with his private funds; that
he used the company's money-; that when a substantial balance was found against him.by the Investigating Committee,
he did not know, according to his testimony, that he was in·debted to the company in any amount or had used any of the
company's funds . The evidence further disclosed that after
he had· filed what purported to be an account from his books
with the Investigating C9mmittee, and this Committee had
stated an account between hiiilj and the company showing
the balance due by McNulty~ of which he claimed to have had
no knowledge, .he withdrew. the account which he had filed
with the Committee, and added two fees for $500.00 each for
the avowed purpose of offsetting the balance due by him and
the interest which he 'vas informed would be charged against
him on account of the funds used by him. (Record: pp. 300,.
302)..
'
.
.
One of these $500.00 fees was for services in connection
with the. title to the Burneagle property in the settlement
with squatters and questions of interlock. The fact that any
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such questions ar.ose was due to .the methods of MeNulty in
dealing with llenritze ,and throughout the recorded minutes
of the company, prepared by McNulty, he made it appear
that a good, marketable title was to be conveyed to the company with general warranty of that title. The reasonableness of neither of these charges for $500.00 has been inquired
into ,and there is no evidence in the record to support them
other than McNulty's statement that his account is cor·
rect.
There is another charge of $1,000.00 in his account under
date of June 11th, 1920, for services in negotiating and preparing lease. (Record: p. 990). This charge was made in. connection with the lease to Paul Hardy. The minutes of a
meeting of the Directors held May 29th, 1920, before which
meeting there was a lengthy statement made by McNulty as
to the ext~nt and 'value of' his legal services, show that the
Board allowed McNulty a fee of $3,000.00 for legal services
up to and including May 29th, 19.20. (Record: p. 1128).
The Paul Hardy lease was actually certified by the Notary
as having been executed by the Burneagle Company on the
9th day of May, 1920, and whatever services were rendered
by McNul:ty in connection with the negotiation and preparation of the Paul Hardy lease had been performed before the
resolution of May 29th, 1920.
There is another circumstance in connection with this
lease that is worthy of note. The Lessee refused to perform
the lease, and in a letter made a part of the minutes of the
Directors' meeting, it· appears (Record p. 1137) that the
Lessee had expended large sums of money in investigating
the property ''and for reasons known to the officials of the
company,'' it would be desirable to have the lease cancelled.
The minutes of a subsequent meeting of the Directors show
that the President, Gillespie, and the Secretary, McNulty,
after taking the matter of the lease up with Paul Hardy, and
others, reported that the Lessees haYe spent from $12.000.00
to $15,000.00 developing the property and had not found the
same of suffic:ent value as a mining proposition to justify
-· the expenditures necessary to develop the coal. (Record
p .. 1140).
This statement from the records, coupled with the language '' a:nd for reasons known· to the officials of the com-
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pany" above referred to, is signifi~ant. _It is hardly probable that McNulty and Walker disclosed to Paul Hardy information as to the results of the core drilling.s, as they with...
held that information from their partner and co-conspirator,
Henritze ·. If Paul Hardy had been furnished. the information as to the core drillings, the expenses incurred by the
Burneagle Company in making the lease, and particularly
McNulty's $1,000.00 charge, as well as the ~xpense of $12,000.00 or $15,000~00 incurred by Paul Hardy in testing. th-e
,property, might have been saved. Although by a subsequent
resolution, the Directors employed associate counsel to act
with McNulty in enforcing the lease, no steps to that end
have thus far been taken so far as the company is advised.
(Record: pp. 1140, 1141}. There is at least grounds for the
suspicion that the reasons known to the officials for Paul
Hardy's failure to perform the lease was ·that he had been
deceived as to the value of the coal on the property by the
failure of the officials of the company to disclose to him the
result of the core drillings.
The evidence shows that McNulty ,in handling the settlement with Henritze for the property, overpaid him more
than $600.00 in interest, and when the facts of this settlement
were finally brought to light, it was found that this overpay-·
ment was made for the benefit or accommodation of Walker.
The over-payment of interest occurred in. this way. Henritze gave Walker an order on the Burneagle Company for
$5,000.00 to be paid out of the last or fipal payment to be
made to Henritze on account of the purch~se price. McNulty, acting for.the company, paid this. order to Walker immediately by the transfer to him of certain notes held by the
company . When the settlement was made with Henritze, h.e
insisted that no interest should be charged against him on
account of this payment to Walker from the date of payment, because the order given by -him specified that it was
only to be paid in the final settlement. Thereupon settlement was made with Henritze on his own terms, and as a re.suit the Company overpaid in interest to the extent above
mentioned. McNulty and Walker shoula be held jointly liable to the company for this overpayment, and notwithstanding this liability the decree goes in favor of McNulty for the
·
full amo~nt of his account, with interest. ·
The record discloses that the Burneagle Company own-
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ed certain office furniture and engineering instruments.
When the bonafide stockholders ~took charge of. the affairs
. ·of the company, after the report of the· Investigating Committee, the Directors authorized and directed an officer of
the company to apply to McNulty and obtain from him the
company's property .. It appeared that the furniture had
been loaned by McNulty to one party; and that the engineering instruments had been turned over by him to another party who was holding them for a debt due him by McNulty.
McNulty has failed and refused to surrender this property to the company and has never accounted for it in any
way.
The reasons why no decree should be entered in McNulty·'s favor against the company without a strict accounting
might, in the light of this_ record, be prolonged indefinitely.
It is submitted that enough has been said to show that the
court below, in entering a decree in }tfcNulty's favor and in
refusing to direct an accounting with him, committed manif~st error.

·vri.

· The s~venth ·assignment of error is that McNulty and
Walker· should have been required to· account for the promoters' stock sold by them instead of being allowed the priv;..
ilege of returning to the company an equal amount of stock
by June 1st, 192~.
The authorities, so far as we have found, are uniform in
holding that when stock has been illegally issued to a promoter, and the .promqter has disposed of the stock issued,
that the promoter should be required to account for the .value received for the stock.
·
Note, 18 L. R. A. (N. 8.) 1123, 1924.
Do'wney ·t,s. Fu;n.icane, sup1~a.
· Old Domin.ion, etc., Co. vs. Bigelow, sup1·a.

But it would seem that McNulty and Walker, notwith- ·
standing the manner in which they have handled the affairs
of the Burneagle company, and after that company, under
their management, has been wrecked, are to be permited to
buy up the company's common stock at a mere song andreturn it to the company for cancellation. The record .shows
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that a. considerable portion of McNulty's promoters' stock
was sold by his agents employed as hereinbefore shown to innocent investors around Lexington, Virginia, and in answer to their demand, and the demand of others, for restitution, they are told by the court's decree that McNulty can
pocket their money which he received for the stock and surrender to the corporation any stock that he may be able to
acquire, regardless of the fact that such stock may ·be absolutely worthless.

VIII.
The eighth and last assig·nment of error is to the decree
fox: costs in favor of Henritze, McNulty and Walker.
Of this assignment of error, it need only be said in pass. .
ing that if the decree of the court below passing upon the
substantial merits of this controversy be sound, then, by the
·same token, the decree for costs in favor of the defendants
above named may be considered sound.
The decree complained of adjudicates that there was no
fraud in the resale of the timber by the corporation to Henritze, and that such resale was openly and fairly made. In
view of the fact that your petitioner seeks relief by way of'
rescission, it is immaterial that Henritze purchased the timber of the Burneagle Company at $25,000.00 and immediately
resold the timber for $75,000.00. The evidence of Markley
(Record p. 514) tends strongly to show that Henritze had
actually arranged for the resale of tlie timber at the time
his proposition to purchase the timber was accepted by the
company. This transaction has been brought into the case
mainly for the purpose of showing the manner in which the
affairs of the Burneagle Company were handled among
themselves by its promoters, McNulty, Walker and Henritze.
The sale of the timber, it appears, was made to· Henritze
largely upon the ·advice of Walker as to its value. At the
time this sale was made, McNulty was actively in charge of
the ,Burneagle Company's affairs. McNulty's attention was
directed to the value of the timber by Obenshain, who testifies that he protested to him against making the sale to Henritze. In view of this and the further fact that the timber
was immediately resold by Henritze for three times what he
paid _for it, it is fair to. conclude that if McNulty had used
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proper diligence in handling the affairs of the company, he
could have ascertained, for the benefit of the company, the
real value of. the timber.
Your petitioner; with full confidence that a court of
equity will delight in granting the relief that is most appropropriate in a case that involves elements of fraud, conspiracy and concealment, and will not countenance contracts im-·
properly or fraudulently made by promoters ,of a corporation .when. pretending to act in its behalf, prays an appeal.
without a supersedeas, may b~ awarded to it, and that the
decree complained of herein may be reviewed and revel'sed,
and_ you petitioner will ever pray, etc.
BURNEAGL~

COAL & COKE CORPORATION,

By Counsel:
Hugh A. White
Rudolph Bumgardner
S. V. Kemp
H. T. Hall·
Counsel for Petitioner

The undersigned, att.orneys practich1g ·in the· Supr~me
Court of Appeals of Virginia; c·ertify that in their opinien
the decree complained of in the foregoing petition is erroneous, and should be revie,ved and reversed.
Given under our hands this the 26th day of March, 1924.

H. T. HALL,
S. V. KEMP.
Rec'd Mch. 28, 1924.

F .. W. ·SIMMS.
Appeal allowed.. Bond $1,500.00.

F. W.. SIMMS.
To the Clerk of the
Supreme Court of Appeals
at Wytheville, Va.

·'
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RECORD
BURNEAGLE COAL & COKE CORPORATION.
[2J

vs.
W. P .HENRITZE AND OTHERS

PLEAS:
Before the Judge of the Court of Law and Chancery
for the City of Roanoke, Virginia, on the 24th day of May,
1922:
Be It Remembered: That heretofore, to-wit: on the. 24th
day of May ,1922, the Burneagle Coal & Coke Corporation
filed its .bill in chancery against W. ~. Henritze, and others,.
in the Court of Law and· Chancery for the City of Roanoke,
Virginia, which is in the words and figures following: t0wit:
.To the Hon. Roy B. Smith, J:udge of the Court 9f Law &
Chancery for the City of Roanoke, Virginia.
Your complainant, the Burneagle Coal & Coke Corporation, a corporation chartered and organized under the laws
of the State of Virginia, would respectfully show to the
Court the following statement of facts as grounds for· equitable relief:
(1) Your complainant alleges that some time prior to
the 6th day of April, 1917, the defendants, W. P. Henritze,
J as. E. Walker, H. E. Obenchain and C. S. McNulty conceived the scheme of promoting and organizing a ·corporation for the purpose of acquiring and taking over either the
capital stock of the Frid Mullens Coal & Coke Company, a
corporation organized under the laws of the State of Virginia, or a tract of coal and timber lands owned by said cor-
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poration containing about twenty-three hundred and seventy
(2370) acres, more or less, located in the Counties of Mingo
and Logan, West Virginia; that at the time the said parties
conceived the idea of promot~ng said corporation, and prepared and began working out their plans for the promotion
and organization of said corporation, the capital stock of
the said Frid Mullens Coal & Coke Company, Incorporat~d,
was held and controlled by others than the said promoters,
and that -the said promoters at that time had acquired the
bonafide o'vnership of no part of said capital stock or said
land and had no control over the same except that the said
W. P. Henritze may have held options for the purchase of
certain of the shares of the capital stock of the ·Frid Mullens Coal & Coke Company, Incorporated.
In furtherance of their said scheme, the said promoters
subsequen1:ly, to-wit: on the 6th day of April, .1917, entered
into a contract in writing between W. P. Henritze and the
Frid Mullens Coal & Coke Company, by W. P. Henritze, who
claimed to own and control its entire capital stock, of the
one part, and J as. E. Walker, H. E. Obenchain and C. S. J\!IcNulty, of the other part. 'rhe said contract, after recit~g
the purpose of the said promoters to organize a corporation
to take over the ·holdings of the Frid Mullens Coal & Coke
Company, Incorporated, sets forth that the promoters have
ag-reed that all parties to the contract should use all diligence
to promote the proposed corporation. They further agreed
that the lands owned by the Frid Mullens Coal & Coke Company, Incorporated, aggregating twenty-three hundred} and
seventy (2370) acres, more or less, should be taken in gross,
without any additional survey, at a valuation of Two Hundred and thirty-seven thousand, five hundred. ($237,500.00)
Dollars; that a new corporation should be formed witl1 a
capital stock of the par value of ·one Million ($1,000,000.00)
Dollars, consisting of Five hundred thousand ($500,000.00)
Dollars preferred stock, to hear seven per cent. cumulative
dividends, divided into twenty-five· hundred (2500) shares
of the par value of Twenty ($20.00) Dollars per share, and
Five hundred thousand ($500,000.00) Dollars of co~oil
stock consist:ng of twenty-five hundred (2500) shares of tl1e
par value of Twenty ($20.00) Dollars per share; that the
preferred stock should be offered for sale with certain c_ombinations of common stock, as set forth in said contract,. at
the price of Twenty-five ($25.00) Dollars per share for the
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preferred stock, and the ·allotment of common stock to be
sold along with the preferred stock, as set forth in said
agreement; th8t is to say, that of the Five hundred thousand
,($500,000.00) Dollars o{ common stock, Two hundred and fifty thousand ($250,000.00) Dollars thereof should be sold
along with the preferred stock, and the remaining Two .hundred and fifty thousand ($250,000.00) Dollars of the com-mon stock should go to the promoters and' organizers o£ the
proposed corporation, of 'yhich Two hundred and fifty
thousand ($250,000.00) Dollars bonus common stock W. P.
Henritz was to ·receive two-fifths and H. E. Obenchain and
·his associates were to receive three-fifths.
The said contract further provided that of the Twenty-five ($25.00) Dollars to be received for each share of preferred stock with H~ allotment of common stock, Twenty
($20.. 00) Dollars thereof should be paid into the Treasury of'
the proposed corporation, and Five ($5.00) Dollars thereof
should be set apart to bear all the expenses of organization
of the corporation, including charter fees, employment of
agents, offiae rent and other incidental expenses. It was
further prqvided by the terms of said contract that Three
($3.00) Dollars of said Five ($5.00) Dollars per share should
be paid to the agents or stock salesmen who actually made
sale of the stock to investors, and that the remaining Two
($2~00) Dollars was to be divided among the said promoters
in the proportion of twenty per cent. thereof to W. P. Henritze and eighty per cent. thereof to H. E. Obenchain and
his associates.
A copy of said ag-reement of April 6, 1917, is her~with
filed as Exhibit No.1 and prayed to he read as a part of this
hill of complaint.
(2) The said promoters, in furtherance of the scheme
as provided for in said contract of April 6th, 1917, caused au
application for a charte1· to be made to the State Corporation Commission of Virginia for the incor.poration of your
complainant, t:Jle application for said charter being made by
C. S. McNulty, J as. E. Walker and J. H. Matthews as the
Incorporators. This application for a charter by said incorporators was duly executed on the 20th day of April, 1917,
and thereupon the certificate of incorporation was granted
by the State Corporation Commission of Virginia the 25th
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· day of A.prilt -1917. 'Tihe said incorporators were designated
·as. the• officer&. and Directors of' the corporation.
A copy of the certific~te of incorporation creating, y.our
c.omplainant 8(8. a corporation is herewith filed as Exhibit No.
2. and !?rayed to be read as a, part of this bill of complaint.
(3) That thereafter,. to-,vit, on. the 30th day of Apr.il,
1917, the said: incorporators met and accepted the certificate
of· incorporation issued. to them and adopted a resolution
1[6] approving a contract in writing· between the promoters,
W. P .. Henritze, Jas. E~ Walker, C. S. McNulty· and' H. E.
Obenchain, whereby W. P. Henritze agreed to sell the
capital stock of the Frid Mullens Coal & Coke Company, Incorporated, and to cause to be conveye<;I to your complainant
the real estate of the Frid Mullens Coal & Coke Company,
consisting. of 2370 acres, more or less, in consideration· of
Two hundred and thirty-seven thousand, five hundred
($237 .500~00) Dollars in money and One hundred thousand
($100,000.00 )' Dollars. par value of the common stock of your
complainant, which stock was to be issued· to him or to whomsoever he might designate, and l;>y the terms of said resolution the said incorporators accepted the proposition as·
contained in said contract,. and instructed the Directors to
carry out said contract by making payments toW. P. Henritze in accordance with the provisions of said contract.
A copy of said minutes of the first meeting of the incorporators held on. the 30th. day of April, 1917, is herewith
filed as Exhibit No .. 3 and prayed to be read as a part of this
bill of complaint.
The Directors of the corporation, consisting of' J as. E.
Walker, C. S~ McNulty and J. H. Matthews, immediately following the adjournment of the meefng of the stockh~lders
or incorporators held on the 30th ·day of April, 1917,
[7] held a meeting and passed a resolution approving and
· adopting the said resolution adopted by the incorporators or stockholders as set forth in Exhibit No.3 and adopted
a further resolution to the eff.ect that. the value of the property to be taken over from, the Frid Mullens Coal & Coke
Company, Incorporated, as set forth in the contract was considered a reasonable price.
(4}

Your complainant alleges· that it appears that prior
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to its incorporation and organization, the promoters met, towit, on the 16th day of April, 1917, and accepted the proposition of W. P. Henritze to sell to a corporation to be formed
under the name of the Burneagle Coal & Coke Corporation
- the entire holdings of the Frid-Mullens Coal & Coke Company, including the land aggregating 2370 acres, in accordance with the terms of the contract of April 6, 1917, and filed
herewith as Exhibit No. 1, in consideration of $237,500.00 in
mo~ey and $190,000.00 of the common stock of said corporation to be issued to him or to whomsoever he may direct.
A copy of the unsigned minutes of the meeting of the promoters is herewith filed as Exhibit No. 4 and prayed to be
read ·as a part of this bill of complaint.
(5) Your complainant further. alleges that on the 7th
day of May, 1917, the said promoters, Jas. H. Walker, W. P.
Henritz, H. E. Obenshain and C. S .McNulty, entered into a
contract in writing supplemental to the contract between the
same parties dated the 6th day of April, 1917, and filed herewith as Exhibit No. 1. The said supplemental agreementr
after referring to the provision of the contract of the 6th day
of April, 1917, by which it is provided that $250,000.00 of the
common stock should go to the promoters and organizers of
-the proposed corporation, recites that acting· upon. said contract of April 6, 1917, the Burneagle Coal & Coke Corporation
has been incorporated and organized, and that the said parties
to said agreement, after maturely considering· the amount of
capital stock to be issued to the promoters and organizers
have come to the conclusion that the corporation is overcapitalized and that the amount of common stock to be issued
to the· promoters should be reduced, and that only $100,000.00
of the common stock of said corporation should be issued' to
the promoters, and then provides that the said $100,000.00
of common stock should be divided among the said promoter.J
·as follows:
$50,000.00 thereof to the said W. P. Henritze
$20,000.00 thereof to the said J as. E. Walker
$20,00.00 thereof to C .S. 1\ticNulty
$10,000.00 thereof to H. E. Obenshain.
The said supplemental agreement contained the following provision relative to tl1e promoters stock:
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"it being hereby mutually agreed and understood that
· th.e minutes of the Burneagle Coal & Coke Corporation,
. when they shall have been prepared, shall show the said $100,000.00 as being issued as a part of the purchase price of the
holdings of the Frid-Mullens Coal & Coke Company, Incorporated, and this paper is signed by W. P. Henritze and
agreed to by him as authorizing the officers of the corporati~n to issue the said $100,000.00 in' the amounts hereinbefore
set forth to himself, J as. E. Walker, C. S. McNulty and H. E.
Obenshain.''
[8]

A copy of said supplemental agreement of May 7, 1917,
is herewith filed as Exhibit No. 5 and prayed to be read as a
.Part of this bill.
Your complainants avers that neither the above mentioned agreement, bearing date the 6th day of April, 1917, nor
the supplemental agreement bearing date the 7th day of May,
1917, appear 1n the minutes of the proceedings of the stockholders or directors of complainant, nor were the originals or
copies thereof in the corporate files.
Your complainant further avers, that said Walker, Obenshain and MeNulty did thereafter, in order to conceal their
.·rel.at~ons with the said W. P. Henritze, as the seller ,and their
interest in the considerations to be paid and rendered by said
Burneagle Coal & Coke Company to said Henritze, make the
.minutes and records of your complainant show that said one
hundred thousand dollars of common stock was issued. as
part of the purchase ·price for the properties acquired by
compla-inant from said Henritze, and did also, cause said one
hundred thousand dollars of common stock to be issued in accordance with the said supplemental agreement, that ·is to say,
did cause to be issued to the said Henritze fifty thousand dolJars of the saiq common stock, and to themselves the remaining fifty thousand dollars thereof. Your complainant avers
that this transaction by which the so-called directors and
,[9] Hg<mts of your complainant were to, and d:d receive from
or through said Henritze, as the seller of the Frid-Mullens Coal & Coke Company's stock and lands, a share in the
considerations which your complainant was to pay or render
to said Ilenritze for said Frid-Mullens Coal & Coke· Compall~"'s stock and lands, was a fraud upon your complainant,
and furthermore created in the said Walker, Obenshain and
McNulty a self-interest 'vhich was .adverse and hostile to the
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interests. of your complainant in and about the said. purchase,
and thevefor:e, the pretended sale from said Henritze. to ·your
complainant. was. fraudulent and voidable, if not indeed actually void.
(6) Your complainant alleges that on the 31st day of
May, 1917,. the said incorporators caused·. to. be filed with the
State.· Corporation Commission a statement setting- forth the
financial plan of stock to be issued by said corporation, Sl;lbscribed and sworn to by Jas. E. Walker, its President1 on. the
29th day of May, 1917, a copy·of which statement is herewith
filed as Exhibit No. 6, which is prayed to be read as a part of'
this bill of complaint.
From this statement it appears that certain of the stock
of the corporation was to be sold for money to be used in payment of the $237,500.00 to be paid in·money for the stock or'
holaings of the Frid-Mullens Coal & Coke Cgmpany, valued
at $537,500.00, and that $100,00.00 of the common stock of the
corporation was to be issued in payment qf the residue .of the
purchase price for the property or holdings of the Frld- Milllens Coal & Coke Company, Incorporated. The said statement'
further certifies that by· a resolution of the Board of' Directors
of May 28, 1917, the valuation of the property as set
[10] forth in said statement was approv:ed. ·
(7) Your complainant further alleges that the said
promoters .in the prosecution of their purpose to sell on the
market the shares of this corporation to prospective cash purchasers caused to be executed and filed with the State Corp~:n;
ation Comm.isison ,und'er the provisions of the Act of Assembly passed at its 1918 session commonly lmo,vn as the .Blue Sky
law, a statement or report to which was attached a stateine1, ·
of the original financial plan of the corporatitJn, sworn to, on
the-- day of July, 1918, by said Jas. E. Walker, the President of the Corporation, a copy of which statement is herE!with filed as Exhibit No. 7 and is.prayed to be read as a part
of this bill of complaint. .
From this statement and the exhibits filed therewith, it is
again made to appear that the said bonus stock is a part of
the purchase money for the stock or holdings of the Frid-Mullens Coal & Coke Company, and furthermore said statement
sets forth that ''the undersigned would show to· the Comm.is-
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sion that no salaries are paid or will be paid to the officials of
the company until the net earnings are being realized from
the operation. A commission of 20 per cent has. been paid
and is proposed to be continued to be· paid to the agents for
the sale of these securities. The undersigned would represent that this is ·a reasonable and usual commission for the
sale of similar securities * • * The company is not issuing
any prospectus or advertising in connecting with the promotion and does not expect to issue any. The names and
•[11]. addresses of the agents, by or through whom the above
securities are to be sold, are as foll~ws:
F. L. Mitchell,
W. L. Simmons,
A .W. Howard,
W. F. Layman,
C. A. Moomaw,

Stewartsville, Va.
Stewartsville, V a.
RoallDke, Virginia
Roanoke, Virginia
Roanoke, Virginia

Your c omplainant alleges that the above statement wholly conceals the fact that of said 20 per cent (being the $5.00 out
of the $25.00 realized in the sale -of each share of· preferred
.stock with its allotment of common stock, 2-5 thereof or $2.00
on each share was to go to the said promoters or certain of
them, and your complainant charges that said original financial plan, as -\veil as said statement made under the Blue Sky
Law, were otherwise fraudulent, misleading and deceptive,
and intended to promote and further the fraud and deception intended to be practiced upon the prospective purchasers
of the stock of the corporation in concealing from them the
nature and terms of the actual sale to the corporation of the
stock or holdings of the },rid-Mullens Coal & Coke Company
and the benefits accruing to said promoters in the form of
bonus stock, commissions, secret profits, and otherwise.
(8) Your complainant al1eges that the said promoters,
upon the completion of its organizati0n as hereinbefore set
forth, placed upon the market for sale the authorized issue
of its capital stock, except the aforesaid $100,000.00 of bonus
or promoters stock, and through salesmen and other agents
and employees of said. promoters, sold certain of complainant's cap:tal stock to bonafide investors who paid in actual
money for the stock to 1vhich they subscribed. The said
\12J. promoters, :for some time after the incorporat~on and
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organization of your complainant, continued in absolute
control of its corporate affairs, and concealed from the bonafide subscribers to its capital stock the provisions of the contracts of April 6, 1917 and May 7, 1917, filed herewith as Ex- hibits Nos. 1 and 5, respectively, and likewise concealed from
its bonafide subscribers the secret profits which they, the said
promoters, were to receive under the terms and provisions of
said contracts.
Complainant further alleges that its bonafide stockhold-·
ers, consisting of the owners of 11,409 shares of preferred
stock, and 8734 shares of common stock out of the total outstanding capital stock of 11,409 shares of preferred stock, and
13,734 shares of common stock, had no reason to suspect that
its promoters and organizers had perpetrated a fraud upon:
them until shortly prior to the called meeting of the stock-holders held on January 6, 1922, some of said bonafide stockholders of complainant, having at the time said called meeting of its stockholders was held, received certain information
which induced them to believe that the transactions of the promoters of the corporation; 'vhile it was under the control of'
the promoters, should be investigated, and thereupon, at said
called meeting, a resolutioJ;l was adopted ~ppointing a committee to investigate certain matters i~ connection with the
promotion and organization of the corporation, and the manner in which its property had been acquired and sold and its
·funds had been handled. The said committee, appointed aS'
aforesaid, made a very exhaustive examination into the affairs of the corporation while it was under the control of said
promoters, and made a report to an adjourned meeting of the
stockholders held on the 2nd day of March, 1922, from which
report it appeared that the said promoters, namely: W. P.
Henritze, Jas. E. Walker, C. S. McNulty and H. E .Obenshain,
or some of them, received secret profits in connection witlt
the promotion and organization of the company, and issued to
themselves certain bonus or promoters stock; that the interests of the corporation were not represented or safeguarded
in the purchase from Henritze of the stock or holdings of the
Frid-Mullens Coal & Coke Co;mpany, and that the said Walker, McNulty and Obenshain, in the making of said purchase,
. as the officers and agents of the complainant corporation,
·were themselves persqnally and individually interested with
the said Henritze, the: seller, in the consideration moving
from complainant to the said Henritze for t~e stock or hold-
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ings of the Frid-:~fullens Coal & Coke Company.
Upon receiving the information disclosed by the report
of said committee a large number, indeed a majority of complainant's bonafide stockholders, thereafter, to-wit: on the
27th day of .April, 1922, applied to the Board of Directors of
the corporation and demanded that the transaction of the promoters, incorporators, officers and ·agents of the company be
investigated, and that suitable action he taken by the corporation to redress any wrongs which had been committed against
the corporation and its bonafide stockholders by the promoters, incorporators, officers and agents of the corporation,
or any of them, and thereupon a resolution was adopted by
the Board of Directors repudiating the acts and transactions
of said promoters in so far as the same were unfair and prejudicial to the interests of the corporation or the bonafide purchasers of its capital stock, and authorizing and directing that
the transactions of the promoters, incorporators, officers and
agents of the corpo1ation be investigated, and tha.t counsel be
employed to take such action on behalf of _the corporation as
may be necessary to obtain such relief as the corporation may
be entitled to on. account of the transactions of the
. [14] promoters, incorporators, officers and agents of the
corporation.
(9) Your complainant therefore avers and charges that
it is entitled to relief on account of the foregoing and following transactions in connection with the promotion and organization and the purchase of its property.
(a) The proposition of W. P. Heuritze, one of the promoters ,to sell the capital stock of the Frid-Mullens Coal &
. Coke Company to your complainant was first accepted by the
. said promoters at a meeting held on the 16th day of April,
1917, as appears from the m:nutes of said meeting filed here'vith as Exhibit No. 4.
·
The minutes of this me9ting· of the promoters, in conjunction with the contracts between said promoters, disclose
on their face, the design of the promoters to defraud the corporation and the bonafide subscribers to its capital stock in
that the minutes show that $100,000.00 of the capital stock
was to be issued in part payment for the capital stock or hold. ings of the Frid-Mullens Coal & Coke Company wl;len, as. a
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matter of fact, it appears froin, the contracts of the promoters
of April 6, 1917 and May 7, 1917, filed herewith as Exhibits
Nos. 1 and 5 respectively; that said $100,0QO.OO of capital
stock was to be issued to and divided among said promoters,
as bonus stock. Thereafter, the proposition of W. P. Henritze, one of the promoters, to sell the Frid Mullens Goa_. j
Coke Company and its holdings to .the corporation was· ·a:coepted by the three incorporators of your complainant, who
were its officenL and directors, namely: Jas. E. Walker, C ..
S. MeNulty and J, H. Matthews. Of these three incorpora.tors, two of them-Jas.·E. Wa,lker and 0. S. McNulty-were
promoters participating with W .P. Henritze. as a promoter
in the scheme to defraud the corporation and its bonafide
stockholders, and the other incorporator, J. H. Matthews, being a mere dummy officer and ·director. On account
[16] of the relations of Jas. E. Walker and C. S. McNulty
with W. P. Henritze, as disclosed by their contracts,.
they were not free to act independently for the corporation
for which they assumed to act, and· in fact, did not act iud<~
pendently for the benefit of the corporation because the:;·
contracted, on behalf of the' corporation, to pay a price to
W. P. Henritze for the capital stock or holdings o~ the Frid
Mullins Coal & Coke Company which, as will hereinafter be
pointed out, yielded to him enormous profits of which the
said promoters had knowledge, or could have had knowledge
if they had made such an investigation as their duty to ,the
corporation required.
[16] That by reason of the above mentioned agreement between the said Henritze, of the one part, and the said Walker
and McNulty, of the othe~r part, covering the matter of the
purchase of the holdings of the Frid Mullins Coal & Coke
Company, and the. participation of the said Walker and 'McNulty, along with the said Henritze in the proc~eds of said
sale, as well as .the monies . to accrue from future sales of
stock, the interests and objects of the 'sal.d Walker and McNulty were one and tl).e same with the said Henritze, and
wholly antagonistic to the interests of your ·complainant and
the future subscribers to its stock; that.the said secret profits
were given them by the said Henritze, and ·in order to procure
their co-operation in the said scheme, and the acceptance by
them of ·the proposition of Henritze in behalf of and in the
name of the corporation is, your complainant is advis1~d; .whol""
ly void, being in fact merely ail. agreement among the promot-
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ers themselves, all of whom were participating in the profits
thereof, and as a result the complainant corporation was in no
wise a party to the transaction, and in respect to said transaction, its interests and the interests of future stQckholders
were not even represented.
·
Your complainant therefore charges that the acceptance
of the said proposition of W. P. Henritze by the incorporators, who acted as officers and d!rectors of the corporation, is
illegal and void, and the contract resulting therefrom is
.[17] likewise illegal apd void, and the said transaction should
be rescinded and annulled on the ground that the corporation and its bonafide stockholders are not bound and cannot be bound by such ~ transaction .
(b) Your complainant alleges that 'vhen the said W. P.
IIenritze became engaged, along with th~ other promoters, in
the promotion of a corporation to purchase the capital stock
or holdings. of the Frid Mullins Coal & Coke Company, that.
he was not the bonafide owner of any of the capital stock of
said company, and at most had only obtained an option on a
portion of the capital stock of said company, and that thereafter he contracted for the purchase of a large portion, if not
all, of the capital stock of the Frid Mullins Coal'& Coke Company with a view of turning it over to the proposed ne'v corporation under an arrangement entered into behveen himself
and the other promoters; that the capital.stock of the Frid
Mullins Coal & Coke Company consisted of 2,500 shares of the
par value of $50.00 a shar~, making a total capitalization of
said corporation of $125,000.00; that the said W. P. Henritze
purchased some of the said stock at a price as low as $20.00
per share, and that the entire stock of said corporation did
not cost him more than an average of $25.00 per share, making a total' of no morP, than $62,500.00 paid by him for the entire capital stock of said company which he turned over, or
e.ttempted to turn over, to your complainant, the corporation
i1i ,vh1eb he was engaged in promoting at the price of $237,500.00.

Your compla 'nant alleges that the said W. P. Henritze, as
one of its promoters, comm~tted or attempted to commit, a
fraud upon it and upon its bonafide stockholders who.
t[18] were afterwards induced to subscribe to its capital stock
in buying up the stock of the F!id-Mullens Coal & Coke Company after he became engaged in the promotion of a corpora-
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tion to buy said stock and then selling the same to the corporation of which he was one of the promoters at an exorbitant
price without disclosing to independent directors and officers
of the corporation and the bonafide subscribers, to its capital
stock the true facts connected with the transaction and the·
profits accr11ing to him by reason thereof.
Your complainant is advised and believes, and therefore
·charges, that if the contract of purchase from W. P. Henritze
of the capital stock of the Frid-Mullens Coal & Coke Company
is not illegal and void and should not be rescinded, that then
your complainant is entitled to recover from the said W. P.
Henrifze all profits made by him in connection with the purchase of the capital stock of the Frid-¥ullens Coal & Coke
Company after he became engaged in the promotion of a corporation for the purchase of said capital stock.
(c} Complainant alleges that $100,000.00 par value of
its common stock has been issued a bonus or promoters stock
to its promoters in the following proportions: ·
$50,000.00 thereof toW. P. Henritze.
$20,000.00 thereof to J as. E .Walker.
$20,000.00 thereof ,to C. S. McNulty.
$10,000.00 thereof to H. E. Obenshain.
The said promoters attempted to and did conceal from
the corporation and its bonafide stockholders the fact that
said $100,000.00 of stock was being issued as bonus or
[19] promoters stock by making the recorded minutes show
that said stock was issued as a part payment of the purchase price of the capital stock or holdings ·of the Frid-Mullens Coal & Coke Company when, in fact, the contract between
the promoters dated the 7th day of ~{ay, 1917, and filed herewith as Exhibit No. 5, shows that said stock was issued as bonus or promoters stock, which deception was furthered by the
false and misleading statements contained in the financial
plan and the statement under the Blue Sky law filed with the
State Corporation Commission, and the concealment of said
agreements of April 6, 1917, and May 7, 1917, above men. tioned. Your complainant is advised and believes, and therefore
charges, that stock thus fraudulently issued should be cancelled, and that the said promoters should be required to sur-
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render for canceUation such of the said stock as is still held
by them, and to account to your complainants for such of said
stock as has been disposed of by them and is now in the hands
of innocent purchasers.
Complainant has been informed, and therefore charges,
that the said promoters, or some of them, attempted to perpetrate a further fraud upon it in connection with said
[20] bonus or promoters stock ·by substituting said stock,
or some portion thereof, for stock sold by its stoc.k salesmen, that is to say, when stock salesmen would send in sub~criptions for Treasury stock authorized to be sold by the
company, said stock subscriptions would be filled by said promoters, or some of them, substituting their bonus or promoters stock therefor and appropriating to themselves the money
paid for said stock, instead of turning the same into the
treasury of the company~
(d) Your complainant alleges that the provisions of the
contracts dated April 6, 1917, and May 7, 1917, between promoters, filed herewith as Exhibits 1 and 5, respectively,
'vere first made known to it and the bonafide subscribers to
its capital stock when copies thereof were filed by the investigating committee along with their report made to the adjourned meeting of the stockholders on March 2, 1922 ; that said
contracts d;.sclosed the fact that the said promoters were to
receive and did receive a secret profit in the form of $2.00 per
share on the sale of each share of preferred stock with its allotment of common stock, and that said profits were to be divided among the said promoters in certain proportions as set
out in their said contracts.
Your complainants charg-e that the said pr-omoters were
not entitled to receive such profits on the sale of its stock;
that the said promoters, or certain of them, rendered no servives to the corporation which entitled them to receive such
profits~ that in this way the said uromoters received large
amounts to which they were not entitled, and your comn.la
ant therefore has t11e right to recover from said promoters
such profits as they may have received in this maner and to
·which they w·ere not entitled.
·(9) Your complainant alleges that when the said promoters attempted to transfer and convey to it the capital stock
and holdings of the Frid-Mullens Coal & Coke Company,
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[21] that the tract of land owned or claimed to be owned by'
said company consisted of about 2370 acres, more or
less; that said tract of land h~d valuable merchantable timber·
thereon supposed to be worth a large amount of money, and
thereafter the said "\V. P. Henritze, one of the promoters,
made a: proposition to purchase the timber and timber rights
on said tract of land to complainant's Board of Directors at
the price of $25,000.00 ; that when this proposition was made
by the said W. P. Henritze to the Board of Directors he had
either sold, or knew that .he could sell, said timber and .timber rights at the price of $75,000.00; that the said W. P. He.nritze did not disclose to the Directors of the .corporation, of
which he was one of the promoters, as it was his duty to do,.
the fact that said timber rights could be sold at such a price
as he received therefor; that the next day after he secured
the passage of a resolution selling him said timber and timber
rights at $25,000.00, he went to West Virginia and ·immediately completed or closed the contract for the sale of said timber
. rights at the price of $75,000.00.
. Your complainant alleges that in this transaction with
respect to the timber and timber rights, the said W. P. Henritze practiced a fraud upon it and its bonafide stockholders,
and in the event that the court should hold that complainant
·is not entitled to a rescission of the original. contract of purchase from W. P. Henritze of the capital stock and holdings
of the Frid-Mullens Coal & Coke Company, _theh your complainant is advised and believes that it is entitled, as alternative relief, to recover fro:tn the said W. P. Henritze the profits
fraudulently made by him on the purchase and sale of said
timber and timber rights.
·
. · (9a) Your complainant further charges that the valuation placed upon the lands of the Frid-Mullens Coal & Coke
Company was preposterous and excessive; that accord[22] ing to the proposition of the said Henritze to your complainant, as shown ~y the recorded minutes, he ag-reed
to convey, or cause to be conveyed, the said land of the Frid)\tfullens Coal & Coke Company consisting of 2370 acres, more
or less, with General Warranty of Title, to your complainant,.
yet the said C. S. McNulty, who is a practicing attorney at
l3;,v, who supposedly ~xamined and certified the title ..jn behalf of complainant and looked after its interest in the transaction, permitted the land to be conveyed to your complainant

77
with ·a large number of squatters thereon, and large sums of
money have been expended from the corporate funds and co~
veyances have been made of surface rights in an effort to
eject said squatters and free said land from said adverse
claims.
·
Complainant further alleges that on the basis of the acceptance of said Henritze 's contract making the binding contract between the parties, there· has been paid to said Hen. ritze, by way of interest charges, $24,917.64, in excess of the
actual amounts chargeable to complainant, and the said McNulty has caused your complainant to make large expenditures in and about effecting a worthless and unenforceable
lease of the property to one Paul Hardy.
Your complainant is advised that it is further entitled to
recover, as alternative relief, the difference between the actual value and the contract price of said lands,. allowance
[23] for the loss and expenditures in clearing the title to.
said land, the refund of said interest charges and the expenditures made to said McNulty for professional services
and expenses in connection with the title to said lands and
the execution of said worthless lease.
(10) Your complainant alleges that the report· of the
investigating committee made to the adjourned meeting of the
stockholders on March 2, 1922, disclosed the fact that the offi\ cers and agents, particularly during the time that its corpor: ate functions were under the control of the promoters and organizers, were careless in the management of its affairs and
the handling of its funds; that large amounts have been paid
out in the way of fees, salaries and expenses, to certain of the
promoters, a large part of which sums of money, the said promoters, ·who were acting as officers of the corporatton, were
not entitled to receive .
Your complainant is therPfore advised that it is entitled
to have the accounts kept by C. S. McNulty, as its treasurer,
audited and inquired into, and that it is also entitled to require the said C. S. 1\i<".Nulty. and any of the other of said promoters, to refund to it any funds received by them to which
they were not entitled.
(11) Your complainant alleges that the statement filed
by its promoters an,d incorporators with the State Corporation Commission, as required by law and hereinbe~or~ refer-
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red to as Exhibit No. 6, for the purpose of setting forth the
basis or financial plan of the stock to be issued, is erroneous
and misleading, and therefore calculated to deceive in that
it stated that the property to be acquired by the proposed corporation was v:alued at $537,500.00; that said property was to
be paid for by the payment of $237,500.00 in cash, and
[24] the residue by the issuance to the owner of said property
of $100,000.00 of the common stock of said corporation.
The said statement sets forth that on May 28, 1917, the Board
of Directors of said corporation adopted a resolution ap. proying the value placed on said property when, in fact, nosuch resolution of the Board of Directors was passed. The
false and misleading statements contairied in this statement
filed with the State Corporation Commission, sworn to by J.
S. Walker, one of the promoters and incorporators, and the
misrepresentation contained therein of the value of the prop. erty to be acquired by the corporation, as also the statements
in the statement filed under the Blue Sky la'v and likewise
~worn to ~y shaid w~tlkler, wekre fdeshigned to de~eive bonafide
Investors m t e cap1 a stoc o t e corporation authorized
to be sold, and are further evidence of the fraudulent scheme
on the part of the promoters ·and incorporators to defraud
the bonafide subscribers to the capital stock offered for sale.
(12)

Your complainant is advised and believes that

H(.

E. Obenshain, who entered into contracts With the other pro

moters having in view the promotion and organization of l·.
corporation, and who thereby undertook to dispose of the
· stock of the proposed new corporation, only contemplated becoming interested in the proposed new corporation for the
purpose of taking charge of the sale of its stock and .other s~
curities; that the· compensation which he .contracted to receiV:
for his services in this behalf in addition to the bonus or pro ·
·moters stock allotted to him is not more than a fair andreas:'.
onable compensation for the services to be rendered by
[25] him, and that he did not ·receive, in addition to said bonus or promoters' stock, more than a reasonable compensation for the services actually rendered by him. The said
Obenshain has voluntarily offered to surrender and deliver
the portion of said bonus stock allotted to and r~ceived by

hhn.

.

.

Your complainant is also advised, an,d believes, that J. H.
Matthews, one of the incorporators of your complainant, did

--

--

-----

----~-----------~-
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·not contemplate having any financial interest therein; that he
. did not contemplate participating, and in fact, did not participate in the promoters profits which were derived from the
promotion and organization of the corporation, and only acted
in the capacity of a dummy incorporator and director of the
corporation.
Your complainant is advised, and believes, and therefore
charges, that the other three promoters, namely: W. P. Henritze, J as. E. Walker and C. S. McNulty, jointly participated
in all the profits derived from the promotion and organization
of the corporation, and in the profits that were derived from
· purchasing the stock or holdings of the Frid-Mullens Coal &
Coke Company, and transferring the said stock, or the holdings of said company,. to your complainant, and jointly par. ticipated and aided in the fraudulent devices and deception
practiced upon your complainant and the bonafide purchasers
of its stock.
(13) Your complainant alleges that only a portion of the
capital stock of the Frid-Mullens Coal & Coke Company has
been turned over to it, and that the defendants, W. P. Henritze, Jas. E. Walker and C. S. McNulty, or some of them,
have in ·their possession the residue of the capital stock· of
"said corporation, and the books and records of the Frid-Mul~
lens Coal & Coke Company.
Your complainant further alleges that by deed dated the
\
17th day of January, 1920, the Frid-Mullens Coal & Coke
\ Company conveyed to it the tracts of land owned by said Com\pany in the counties of Logan and Mingo, West Virginia.
\
Your complainant is advised that it is entitled to have the
\aid fraudulent transactions set aside, and to that end to have
~nulled and c~ncelled the so-called promotion contracts for
\e purchase of the stock or holdings of the Frid-Mullens Coal
;Coke Company, as well as the supposed conveyances to com:ainant of the lands of the said Frid-Mullens Coal & Coke
.Jrporation, and to recover of the said W. p_ Henritze, Jas.
]J. Walker and C. S. McNulty, who jointly conspired to~6] gether in said fraudulent scheme and participated in the
profits thereof, all sums of money expended and paid
ut by complainant in and about the purchase of said prop,rty and under said suppos~d agreements, and all monies re\ei:red by them, or either of them, by way of secret profits and
~IllS.
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Your complainant, being without remedy save in a Court
of Equity, prays that W. P .. Henritze, Jas. E. Walker, C. S.
McNulty, H. E. Obenshain and J. H. Matthews, be made parties defendant to this bill and required to answer the same,.
answer under oath being hereby expressly waived; that the
alleged purchase from W. P. Henritze of the capital stock of
the Frid-'Mullens Coal & Coke Company, or the· alleged purchase of the land of said corporation by your complainant, be
· set aside and annulled ,and that the said W. P. Heilritze, and
his associates in said promotion scheme, be required to account for and repay to the complainants the purchase money
therefor received by him; that the deed dated the 17th day of
May, 1920, from the Frid-Mullens Coal & Coke Company to
you! ·complainant conveying the tracts of land therein described, be set aside and annulled, and that alien on said land
be established in favor of your complainant for the pur[27] chase money paid by -it to the said W .P. Henritze for
· said land, or the capital stock of the Frid-Mullens Coal
&·Coke Company; that in the event that the court should hold
that complainant is not entitled to have the aforesaid contract
of· purchase from W. P. Henritze rescinded, that your complainant. be granted, as alternative relief, a decree' against
the said W. P. Henritze and his said associates for the profits
made by them on the purchase of the capital stock of the Frid#
Mullens Coal & Coke Company after they became engaged in ~~
the promotion of t~e corporation organized under complain-;
·ant's name, and also the profits realized by said Henritze on.
the purchase and sale of the ti~ber and timber rights on the/
tract or tracts of land conveyed to complainant as aforesaid/
that the capital stock of your complainant issued to the prq
moters as promoters or bonus stock be cancelled and the saf
promoters· be require'd to account for any such stock as m~·
have been sold by them to innocent holders; that the said H(1
ritze, Walker and McNulty .be enjoined and restrained fr'
selling, transferring or other,vise disposing of the promote
stock held by them respectively and that the· said ·parties a.
be enjoined and restrained from voting said promote~s st(
in any stockholders meeting that may be held; that said p1
moters be required to refund all secret profits received
them to which they 'vere not entitled; that all necessary refE
ences may be had and accounts taken before a Master Cqn
missioner, and that the accounts of C. S. McNUlty, or a:r/
of the other promoters who have handled the funds of the c9
{
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ponl!ti0n, may be settled; that the s·aid promoters may be required to produee a11:d deliver to such person as the court may
designate the stock books, minute books, account books and
all other records of the Frid-Mullens Coal & Coke Com{28] pany, and that your complainant may be granted such
~other, furtl1er and general reiief in the premises as the
nature -of its ease may requ~re and as to equity may seem
meet. And your comp~ainant will ever pray, etc.
BURNEAGLE COAL & COI{E CORPORATION,
By Counsel.
Hugh A. White,
Kemp, Barsdale & Abbott
Rudolph Bumgardner,
Hall, Wingfield & Apperson,
Attorneys for Complainant.
Exhibit No. 1.
THIS MEMORANDU~l OF AGREEMENT, made and
ClltPrcd into this 6th day of April) .(•.117, bet\Y~nll w'o P. HJ~N
RIT~J~~, THFJ }, RID-MULLINS CO.-\ rJ & Cul\ ~~~ C0:\1·
PAXY. lne., by W. P. Henritze, who owns aud contro]s its
cntirr· capital stock, JAMES E. WALKER 1\Ud lf E. OBF~N
SHAIIN and C. S. McNULTY.
Witnesseth as Follows:
That this said parties, in accordance with the terlns and
agreements. hereinafter set forth, propose to or~anize a stocak
company to take over the holdings of the Ft'icL~fnllinB eoal
· & Coke Company, Inc., which is the owner of 2370 ~cres of
land, more or less, this be.ng taken in gross and not by the
acre. in the Counties of Mingo and Logan, West Virginia. It
being understood and agreed that all parties to this agreement, w!ll use all dilig~nce. to promote the proposed Corpot··.ltion, so that the said property may be paid for as speedily as
possible
The snid property, consisfng of certain tracts of land.
owned by the Frid-Mullins Coal & Coke Company, Inc., aggregating 2370 acres, more or less ,is to be taken in gross, as a
whole, without any additional survey on our part at a valuation of $237,50D-. _It being understood and agreed that the
said W. P. Henritze owns and controls all the stock of the
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Frid-Mullins Coal & Coke Company, Inc., and that he can and
will deliver the same to a new Corporation to be formed by
the said James E. Walker, C. S. McNulty and H. E. Obenshain.
The said new Corporation, the name of which is to be
hereafter determined, shall issue stock as follows: Preferred
Stock to bear 7 per cent. cumulative dividends in the sum of
~000, said stock to consist .of 25,000 shares of the par value
of $20 per share;· $500,000 of Common Stock to consist of~
~ares of the par-value of $20 each.
It being understood and agreed that the Charter of the
said proposed Corporation be immediately applied for, either
in Virginia or West Virginia, as we·may deem best.
It is further understood and agreed that the Preferred
Stock be offered for sale, the first 6250 shares of the Preferred Stock to have offered with it an equal amount of Common Stock, and that the combination of Preferred and Common Stock-one share o f each-be offered to the public and
sold at a combination price of $25 for the share of Preferred
and the share of Common; that fhe second 6250 shares of Preferred Stock have sold with it 3125 shares of Common Stock,.
said shares of Preferred and Common to be sold at $25 for one
share of Preferred and one-half share of Common; the next
12,500 shares of .Preferred are to be offered to the public, together with 3125 shares of Common Stock, said shares to be
sold to the public at the combination price of $25 for one share
of Preferred and one-fourth of .one share of Common.
The residue of the Common Stock, to-wit, 12,500 shares,.
shall be divided as follows: 5,000 shares to W. P. Henritze,
7,5.00 shares to H. E. Obenshain.
To sum up, the~efore, it is hereby mutually agreed and
derstood that there shall be issued in the proposed ne'v
Corporation $500,000 of stock of the par value of $20 per
share, 7 per cent. cumulative Preferred Stock; that there shall
he issued $500,000 of stock at the par value of $20 per share,.
Common Stock, making a total stock issue of $1,000,000.
$250,000 of the said Common Stock shall be sold along with
the $500,000 of Preferred Stock, and $250,000 of the Common Stock shall go to the promoters and organizers of the
proposed Corporation, as above set forth.
·
It is further mutually agreed and understood that in order that the expenses of the organization of the proposed Corporation and that the sale of the said stock shall be provided
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for, that $5.00 of the sell~ng price of the Preferred and Common Stock in the combinations as hereinabove set forth, shall
be set apart to bear all the expenses of the organization of
said Corporation, payment of all Charter fees, employment
of agents, office rent, and other incidental expenses of the
organization.
It :being understood and agreed that H. E. Obenshain,
who shall have full charge of the organization of the said Corporation, and the selling of the said stock, shall have, out of
: the said $5.00, $2.00 from the sale of every share of Preferred
Stock, together 'vith the combinations, as above set forth, with
the Common Stock, and th&:.,t of the said $2Jl0.,-the...said Obenshain shall retain 80 per ceu±.., fOr himse
his associates,'
and 20 per cent. of the sai •
nts rived from th
0 on
the s eo
e sa1 stock, shall ·o toW. P. H rit
It being
furtlier
ers oo an agreed tlia · · .00 of the said $5.00
shall be paid to the agents, or to those parties, whoever they
may be, who are responsible for, or bring about the sale of
the said stock in the combinations above set forth. It being
understood that all the expenses of organizatoin, as above set
forth shall be paid out of the fund arising from the $2.00 coming to the said Obenshain and Henritze in proportions of 80
per cent. and 20 per cent., and the $3.00 being intended as commissions to agents, or those selling the stock, only.
It is further understood and agreed that the holders of
the Common Stock of the proposed Corporation only, shall
have voting power, provided, however, that the Preferred
dividends are promptly and regularly paid.
It is further mutually agreed and understood that as soon
as a sufficient amount of Preferred and Common Stock shall
have been sold in the combinations above referred to to create
a fund of $237,500, which is sufficient to buy in and cancel the
stock of the Frid-Mullins Coal .& Coke Company, Inc., that
then and in that event, in the discretjou of the parties hereto,
there shall not be issued any further amounts of Preferred
Stock. Anrl it is further muti:mlly agreed and understood that
therP. shall be no further issue of common stock unless the pa.rties hereto mutually agreed to issue the residue of the Common Stock, and when so issued. it shall be issued 1n proportions of two-fifths (2-5) thereof toW. P. I!enritze and threefifths. (3-5) to H. E. Obenshain and his associates.
It is further mutually agreed and understood that the
sa!d W. P. Henritze, 'vho at present ,owns and controls all the
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stock .of the ~rid-Mullins Coal ·&! Coke Company, Inc., ·shali
once put the·same .into the hands -of Naman Jackson, Cashier
of the First National Bank (:)f Logan, West Virginia, so that
as fast as the money is derived from the sale of the stock as
her-einabove provided, (sufficient to take up the stock of the
said Frid-Mullins Coal & Coke Company, Inc.), the said .stock
shall be available and shall he turned over to the proper officers of the new proposed Corporation, in order that the same
may be cancelled and the stock in the new Corporation issued
in lieu thereof. It being understood and agred that James E ..
Walker and C. S. McNulty have jointly put up the sum of $25,000 ru;. a cash payment to W. P. Henritze on account of the·
purchase of the stock of the frid-J\{ull~~ Coal-& Coke Company, Inc., and that there has been turned over to the said
James E. Walker and C. S. ~IcNulty 277 1-2 shares of the
capital stocK" of thesa~d Frid-Mullins Coal & Coke Company,
Inc.
It being understood and agreed that the $25,000 payment
to W. P. Henritze represents an undivided interest in the
holdiugs of the Frid-Mullins Coal & Coke Company, Incr
equalling 250 acres of the land, owned by said Corporation,
but in the event that the proposed Corporation is organized
and the proposed issue of stock is sold so as to realize the sum
of $237,500, an amount sufficient to pay for the entire cap:.tal
stock of the Frid-Mullins Coal & Coke Company, Inc., that
then the said James E~ Walker and C. S. McNulty shall not
have, and do not desire any undivided interest in the property
itself, but the return of the $25,000 with interest at b per cent.
as paid by them out of the proceeds fromthe sale of the Preferred Stock, or at their option, they may have issued to them,
in lieu of a repayment of the said $25,000, $25,000 of Preferred
Stock of the proposed Corporation, and $25,000 of the Common Stock of the proposed Corporation, said $25,000 of Preferred Stock to be issued to t.hem out of the first $125,000 of
Preferred Stock to be sold by the proposed Corpqration, the
$25,000 Common Stock being the shares of Common Stoc~r
which accompany the same.
It is further agreed and understood that out of
the $2.00 per share arising from the sale of the stock,
that an amount sufficient shall be used to have an additional
Engineer's Report on the property, which shall include opening up and facing up the several veins of coal to the best advantage possible, up to an expense of $500.00; and also to de-
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fray the expenses o£ getting out a sufficient-number of prospectuses. and advertising matter, etc.
It is mutually agreed and understood that the deferred
payments, with 6 per cent. interest due W .P. Henritze on ac-count of the purchase priGe of the Frid-Mullins Coal & Coke
Company, Inc., shall be paid by the proposed Corporation in
the follo·wing maner: $50,000 within sixty days from April 6,
1917; and the residue at; I"apidly ·as the money is derived from·
the sale of the stock, but' the entire purchase price must be
paid within one year from April 6, 1917.
James E. Wallter and C. S. McNulty ,and H. E. Obenshain
guarantee payment of interest at 6 per cent. on the balance of
$212,500 from April6 ,1917, until the Charter is granted to the
. said proposed Corporation.
WITNESS THE following signatures and seals, the day
and year first above written.
SIGNED

"r·

P. Henritze (SFJAL)
James E. Walker (SEAL)
C. S. McNulty (SEAL)
H .E. Obenshain (SEAL)
FRID-MULLINS COAL & COKE CO., INC.,
By W. P. Henritze,
·
· President.

Exhibit No. two filed with the bill is certificate of incorporation of the Burneagle Coal & Coke CorporatioD:. It is
agreed by counsel, that said Exhibit need not be copied in full
in the record,_ and that said E~hibit show~ the following:
{1) · That the certificate was executed and acknowledged
on the 20th of April, 1917, by the incorporators, C. S. McNul·
ty, Jas. E. Walker and J. H. Matthews.
(2) That the charter of said corporation was granted
·and certified to the Secretary of the Comonwealth on the 25th
day of April, 1917.
(3) That ·the following officers were named 1n said
charter:
I
James E. '\Valker, of Roanoke, VirgiuiJ, President.

., .
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C. S. McNulty, of Roanoke, Virginia, Vice-President.
J .H. Matthews, of Roanoke, Virginia, Secretary & Treasurer.
th~

That the above named officers were named Directors fo_r
first year unless changed by the stockholders.
Exhibit Np. 3.
MEETING OF STOCKHOLDERS
of the
BURNEAGLE COAL & COKE {JORPORATION.

The first meeting of the stockholders of the Burneagle!
Coal & Coke Corporation was held in the offices of McNulty
and Engleby, 702-704 Payne Building, Roanoke, Virginia, on
the 30th day of April, 1917, the following stockholders being
present:
Jas. E. Walker, C. S. l\icNulty and J. H. Matthews.
James E. Walker was elected Chairman of the meeting and J.
·H..Matthews Secretary.
-Th~ Secretary presented the certificate of incorporation of the Burneagle Coal & Coke Corporation which,.
on motion, was accepted as the charter, and the Secretary
was directed to spread the same in the minutes of the corpo ·on.
A contract in writing was then presented between W. P.
Henritze and J as. E. "\Valker, C. S. McNulty and H._ E. Obenshain, 'vherein W. P. Henritze, who is president of the FridMullins Coal & Coke Company, Incorporated, a corporation
organized under the laws of the State of West Virginia, and
is also the owner of all of the stock of in said corporation,
agrees to sell to said corporation to be organized his holdings
of the entire capital stock of the Frid-Mullins Coal & Coke
Company, Incorporated, and to cause to be conveyed by the
said corporation with povenants of General Warranty the real
estate of said corporation consisting of 2370 acres, more or
less, the coal lands in the counties of Logan and Mingo in the
State of West Virginia, to the corporation to be organized in
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consideration of

$231.500.~

in money and $100.000.00 par

fl!).ue of the ~~o;:st?ck of the Sa~~~=PHg;g., whi_ch lat-'
ter rs to b Iss ____a h1m or whomsoev _ __
ate,
which contract was offered by e sai
alker
S. Me u ty, . E. Obens a1n and W. P. Henritze for its ac- __ _
ceptance fH:e, ided it wocdd ttnaeFtalt:e-t'liO""obligations
[32] imposed, whereupon upon motion, duly seconded, the
following resolution \vas unanimously adopted.
WHEREAS, W. P. Henritze, who is President of the
Frid-Mullins Coal & Coke Company, Incorporated, and the
holder of the entire capital stock of the said corporation, proposes to sell to the Burneagle Coal & Coke Corporation his
entire holdings of the stock of the Frid-Mullins Coal & Coke
Company, Incorporated, and to cause to be conveyed to the
Burneagle Coal & Coke Corpo~·ation, with General Warranty
of Title, all the real estate in fee simple of the Frid-Mullins
Coal & Coke Company, Incorporated, in consideration of
$237,500.00 and of 5,000 shares of the common stock of said
corporation of the par value of Twenty Dollars ($20.00) per
share, the payments to be made to the said W. P. Henritze as
follows: $25,000.00 cash; $50,000.00 on or before ,June 6, 1917,
and the residue within twelve months from April 6, 1917, or as
soon after that time as. sufficient stock shall have been sold to
raise the money for payment; the common stock to be delivered when the company shall have sold the said $250,000 worth
of stock as above set fortl1.
NOW, BE IT ~ESOLVED, '!'hat the stockholders of the
Burneagle Coal & Coke Corporation hereby accept the proposition and assume the contract, and instruct the Directors of
this Corporation to carry out the said contract by making
payments thereon to the said W. P. Henritze in accordance
with the provisions of said contract.
On motion, duly seconded ,it was further r:esolved that
14,375 shares of the preferred stock in said corporation and
12,500 shares of the common stock in said corporation
i[33] be offered for Aale on tho following basis: 6250 shares
of the preferred stock and 6250 shares of the common
stock of the par· value of Twenty Dollars ($20.00.) per share
shall be sold at the accommodation price of Twenty-five dollars ($25.00) for one share of common stock and one share
of ·Preferred stock; 6250 shares of preferred stock and 3125
shares of common stock are to he sold at the accomn;wdation
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_price of__ ~i~ty ($50.00) Dollars··ror .tw..Q_ ~hares of preferr_ed
. and one 9re. of conllnon stock, $25.00 for one share of preperred and a half share of coin.rilon.. stock, and in addition that
the said corporation shall issue to the said W. P. Henritze or
. his assignees the 5,000 shares of common stock as above provided. .
On motion, duly seconded, the officers and Board of Directors named in the charter of the Burneagle Coal &. Coke
Corporation were accepted as the officers and directors for
the ensuing year and the annual. stockholders meeting was
fixed for the first Tuesday in May, 1917.
There being no further business the meeting adjourned•
•JAS. E. WALKER,
·Chairman.
Secretary.
Exhibit No. 4.
MEETING OF THE PROMOTERS·
of the
BURNEAGLE COAL AND COKE CORPORATION.
The meeting of the promoters of the Burneagle Coal and
Coke Corporation was held. in the offices of C. S. McNulty,
702, 703 and 704 Payne Building, in the City of Roanoke, Virginia, on April16, 1917.
A proposition was made to the promoters by W .P. Henritze, wherein he proposed to sell to a corporation to be form.
ed under the corporate name of the Burneagle Coal and
[34] Coke Corporation the entire holdings of the Frid-Mullins Coal_and Coke Corporation, including the land aggregating 2370 acres, in accordance with the terms of a written cou.tract bearing date on the 6th d~y of April, 1917, between W. P. Henritze, in person, as the holder of the entire
capital stock of the Frid-Mullins Coal and Coke Corporation,
the Frid-Mullins Coal an9 Coke· Corporation, W. ~ .Henritze as President of the Frid-Mullins Coal and Coke Cor-
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poration, James ·E. Walker, C. S. McNulty and H. E. Obenshain, by the terms of which contract the said W .- P. Henritze
agrees to· sell and deliv.er to the Burneagle Coal & Coke Corporation the ·land of the Frid-Mullins Coal & Coke Corporation and to deliver for cancellation the entire capital
stock of the said Frid-1fullins Coal and Coke Corporation,
which he represents to have in his possesi'on, in consideration
of the sum of $237,500.00 which· is to be paid to.him in cash,
as fast as stock in the Burneagle Coal & Coke Corporation
can be sold, $25,000.00 to be paid in cash, $50,000.00 within
sixty days after June 6, 1917' and the residue of the purchase
price within twelve _!ll_9nths from April 6, 1917, or so soon as
the stock itf the Burneagle Coal_ & Coke Corporation can be
sold, and that there also be issued to him, or to whom[35] soever he may direct, $100,000.00 of the common stock
. of the Burneagle Coal & Coke Corporation. · .
On motion, the proposition of W. P. Henritz.e was accepted and agreed to by the promoters of the initial subscribers
to the stock of the Burneagle Coal & Coke Corporation
Witness the following signatures :

Exhibit No. 5
THIS MEMORANDUM OF AGREEMENT, made this
7th day of May, 1917, between JAMES E. WALKER, W. P.
HENRITZE, H. E. OBENSHAIN and C. S. McNULTY: .
Witnesseth:
That Whereas, the parties hereto, did on the 6th day of
April, 1917, enter into a certain Contract in writing ,signed
by them and also by the Frid-1\{ullins Coal & Coke Company,
Inc., in wh· ch said Agreement it was stipulated and
[36] agreed that a corporation he formed to take over the
holdings of the Frid-Mullins Coal & Coke Company,
Inc., and that the said proposed Corporation issue Preferred
and Common Stock-Preferred Stock in the sum of Five Hundred Thousand Dollars ($500,000) to bear seven per cent

/.

·'

.\!!

./
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{7 o-o) cumulative dividends, Common Stock in the sum of
Five Hundred Thousand Dollars ($500,000). The said agree· · · . a
000 of the Co
·Stock shall
ment furt
go to the Promoters and Organizers of the proposed corporation.
Acting upon the said Contra~t of April 6, 1917, the Burneagle 'Coal & Coke Corporation, incorporated under the laws
of the State of Virginia, has been organized and granted a
Charter.
.
The parties hereto, after .matu~co~si~g the
amount of capital stock· to beisS1ledto th~ters and
Organizers of said Corporation, h :ve come to the conclusion
that the ·sai
·on is
1z
-:that-the
amount o the Common
o be issued to the Promoters of
the said Corporatio be deere
c ""iiiged, and that
100 000 of the Common Stock o~poration only, be
ssg_e to the said Promoters ; and it is hereoy-mutual~y f\greed
. nd understood that the said $100,000 of the Common 'Stock
of the Burneagle Coal & Coke Corporatio~ shall be issued to
the parties hereto in the following proportions:
$50,000 of said Common Stock shall be issued to the said
W. P. Henritze, as his share of the Promoters' Stock;
$20,000 of the said Common Stock shall be issued to the
said James E. Walker, as his share of the Promoters' Stock;
$20,000 of the said Common Stock shall be issued to the
said C. S. McNulty, as his share of the Promoters' Stock;
$10,000 of the said .. Common Stock shall be issued t~ the
said H. E. Obenshain, as his share of the Promoters' Stock.

.
It being· mutually agreed and understood that the minutes
of the Burneagle Coal & Coke Corporation, when they shall
have been prepared, shallshow the said $100,000 as being issued as a part of purchase price of the holdings of the FridMullins Coal & Coke Company, Inc., and this paper is signed by W. P. Henritze and agreed to by him as authorizing the
Officers of the Corporation to issue the said $100;000 in the
amounts hereinabove set forth to himself, James E. Walker·,.
C. S. McNulty and H. ·E. Obenshain.
. And it is further mutually agreed and understood that the
total issue of the stock of the. Burneagle Coal & Coke Corpor;..
: ation shall_ be $500,000 Preferred and $350,000 Common.
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It is .mutually agreed and understood that this Memorandum is suplemental to and :forming a part of the Agreement
of April 6, 1917, hereinabove referred to, and that all other
clauses contained in the said original Agreement, except
those that are changed by this Memorandum, are to remain in
full force and are to be carried out by the parties thereto.
WITNESS the following. signatures and seals, the day
and year first above written:
·
SIGNED
James E. Walker (SEAL)
W. P. Henritze (SEAL)
H. E. Obenshain (SEAL)
C. S. McNulty (SEAL)
Exhibit No. 6
Statement must be filed with the Commission before issuing
Stock

~
Made by Burneagle Coal & Coke Corporation.
(Here insert name of Corporation only)
to the State Corporation Commission, pursu~::tnt to section 167
of the Constitution of Virginia, and paragraph 9, chapter V,
of the act concerning corporations, setting forth the basis .or
. financial plan of Stock to be issued by it.
Capital Stock Authorized

•
incorporated f

When and how
By State Corporation Commission of Virginia. Location of principal office? Roanoke
·
Virginia.
J(jnd. Commen ~ Maximum Amount of Stock Authorized
by Charter and Amendments (if Amended), $500,000; Par
Value of Each Slu1re. ~20.00; Amount of Stock Issued Previous to Issue for which this Statement is Made, $ None.

Kind, Preferred; Maximum Amount of Stock Authorized
by Charter and, Amendments (if· Amended), $500,000; Par
Value of Each Share, $20.00; Amount of Stock Issued Previ- J
ous to Issue for which this Statement-is made, $ None.

~·-

,./
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.

Total Maximum Amount of Stook' Authorized by Charter
and Amendments (if Amended), $1,000,000.
Stook the Corporation Proposes to Issue
Kind ,Common; Number of Shares, 14,375; Amount (Par
Value), $20.00; In one issue or from time to time, From time
to time.
Kind, Preferred ;Number- of Shares, 12,500; Amount
(Par Value),. $·20.00; In one issue or from time to time, From
time to time.
Total Number of Shares, 26,875.
If money is to be received in payment of stock, state ac~
curately and fully how many shares are to be sold for money
and the lowest amount in dollars and cents per share for
whioh such stock is to be issued.
Six thousand two hundred fifty shares of the Preferred
Stock aild 6250 shares of the Common Stock of the par value
of $20.00 pet share; are.-t.o_he...s.old.ru; a combination price of
$25.00 ·for one share of common and one share of preferred;
6250 shares of preferred and 3125 shares of common are to
be sold at a combination price of $50.00 for two shares of
preferred and one share of common; or, $25.00 for one share
of preferred and a half a share of common.
If service or property are to be accepted in payment for
whole or part of issue, .specific and describe the service
[381 or property separately and accurately, and state the
valuation, approved by the directo:M, at which each is
to be received; the number of shares to be issued for property, an<f where the property consists of real estate a full description of each piece, ·with name and residence of present
owner or reference to deed book in which is recorded the
transfer of such real estate to the corporation; the number of
shares to be issued for service with full explanation of same,
together with name of each person rendering the service,
and copies of all of her documents referred to.
There is to be accepted in part payment of the issue the
entire issue of the capital stock of the Frid Muliins Coal &
Coke Co., Inc., a W e~t Virginia Corporation, consisting of

!(

9J
2500 shares of the par value of $50.00 each, ·which ·corporation is the owner, in feesim pie of 2370 acres, more or less, of
coal lands situated in the Counties of Mingo and Logan, West
. Virginia, valued at $537,500.00.
·~

The description of the lands held by the Frid Mullins
. Coal & Coke 9o., Inc., is shown by blue print or map of the.
said tracts. of land ·which is hereto attached, no other description being available at this time.

t\

In addition to the $237 500 which shall be raise..d....bx a
sale of the 9,375 share~2,500 shares in cash, as set"
forth on the foregoing page, which cash shail be paid to the
owner of the property, the residue of the purchase price for
;the property is to be paid for by the issuance to the owner of
/ . . $100,000 of common stock of the Corporation.
Date of re~olution of the Board of Directors approving
above valuation, May 28, 1917, three o'clock P. M.
State of Virginia,.
City of Roanoke :
I, undersigned James E. Walker, President of Burn~
eagle Coal & Coke Corporation, having been duly sworn, do
make oath that the matters and things in the foregoing statement set forth are true to the best of my knowledge, informa. tion and belief.
. JAS. E. WALKER, .
President.
SUBSCRIBED and sworn to before me this 29th day of
.May, 1917,
My Commission expires 6th day of April, 1920.
M. W. DUNN,
Notary Public.
Filed with State Corporation Commissimi, l\ilay 31, 1917.
EXHIBIT NO. 7
Statement filed with the State Corporation Commission
by the Burneagle Coal & Coke Corporation pursuant
[40] to. Chapter 498 of the Acts of the General Assembly
of Virginia..of its 1918 session.

J
f!:)'
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Pursuant to Section 2 of the said Acts the undersigned.
, · Burneagle Coal and Coke Corporation would show unto the
State Corporation Commission as follows:
No. 1. A copy of th~_stock c~rtificate sold by the said
Company is filed herewith as Exhibit No. 1.
No. 11. A detailed financial statement of the said Com. pany including the total amount of stocks issued by said Company is filed herewith marked Exhibit No. 2.
The under!3igned would show unto the Commissi'Op. that
there have been issued no securities of any sort which ··Rl:.._e a
prior lien on its property or assets, but that there are liens
for unpaid purchase money on the said coal land aggregating
$72,290.12; that the Company has in hand $53,140.13, which
. is to be applied to the discharging of the said balances on the
land and the residue will be discharged from the proceeds of'
further sales of the stock in the ·Treasury.
No~ 111. An appraisal and accurate description of the
said property made by Mr. l{arl F. Schoew, Mining Engi. neer, of Huntington, West Virginia, is filed herewith marked
Exhibit No. 3, together with a blue print drawing of same.

No. IV. The property of the Burneagle Coal & Coke
Corporation is not in. oper~tion, and no statement of the gross
and net earnings can, at present, be made; but the undersigned would show that this property is now in a state of development, having been purchased in one large contiguous tract
of 2370 acres, together with rights of ways and other necessary easements, 'vhich were purchased by the promoters of
the corporation to make the operation and development of
said property as a coal mine feasible.
The 'vork to date having been done more by way of showing the possibilities of the property, the quality of the ·
.[ 41] coal, the location thereof, etc.
No. V. All of the coal on this property mentioned in
the Engineer's report as being recpverable can be mined and
delivered to the railroad on a down water grade of about-per cent.
The development work on this property, as our report

-------
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filed ·herewith marked Exhibit No. 2 will show, has cost
$9,000.00 and will prove of great value in the location of our
tipples, side tracks and operations.
In addition to the five seams of coal shown by the Enreport, filed as Exhibit No. 3, 'vhich contain 23,640,000 tons of coal that can be recovered, there are numerous
other veins which are not estimated in the value placed upon
this property.

g~neer 's

We file herewith as Exhibit .No. 5, an estimate of the costs
of tli'e development of this property in order to place it in active operation, which will include tipples, tramways, cars and
other necessary equipment for such a mine as is contemplated
by this corporation.
All information which bears upon this promotion has
been hereinabove fully set forth, except that the undersigned
'vould show to the Commission that no salaries are paid, or·
will be paid to the officials of the Company until the net earnings are being realized from the operation. A commission of
20 per cent has been paid, and is proposed to be continued t.o
be paid to the agents for the sale of these securities. The
undersigned would represent that this is a reasonable and
usual commission for the sale of similar securities and that
they are convinced that the 80 per cent net paid into the
Treasury of the Company cap. be made to pay satisfactory
dividends on the par value of the stock.
The financial plan under which this Company is being
capitalized provides for the issue of 500,000 shares of
[ 42] preferred 7 per cent dividend stock, divided into shares
of $20.00 each, par value. With the first 6250 shares
offered for sale each subscriber received one share of common
stock for each share of preferred stock purchased; and for
the second issue of 6250 shares offered for sale each subscriber rece:ved one-half share of common stock for each share of
preferred purchased, and the third series of 1250 shares of
preferred stock provides· that each subscriber receive onefourth share of common stock with each share of. preferred
sto~k purchased, and of these issues of stock there has been
·sold, as shown hy our financial statement filed herewith
marked Exhibit No. 2, 5910 shares of the first issue of 6250
and 5566 shares of the second issue, and there remains in the
Treasury yet to be sold 340 shares of preferred stock of the
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first series 694 shares of preferred stock of the second series
and 1250 shares of the preferred stock of the third series
mentioned above, making a total of 2284 shares of preferred
stock remaining in the Treasury of the Company unsold.
No. VI. This Company is not using any prospectus or
advertising matter in connection with this promotion, and does. not expect to use any.
No. VII. The names and addresses of the agents by
or through whom the above securities are to be held are as
follows:
F. L. Mitchell, Stewartsville, V a.
W. L. Simmons, Stewartsville, Va.
W. F. Layman, Roanoke, Va.
A. W. Howard, Roanoke, Va.
9· A. Moomaw, Roanoke, Va.
All of these agents are permitted to sell anywhere in the
State of Virginia, and as to each of these parties there .is filed
herewith as Exhibit N6. 6, two affidavits from reputable citizens of the State of Virginia with ·whom they are ac[43] quainted as to their good character. The undersigned
·will furnish upon request of the Commission any further evidence which the Commission may desire as to the
character of any one or more of the said agents.
· There ·are filed herewith checks of the said agents respectively for $5.00 each, to cover the registration of such
agent until and including the first day of May, 1919.
· No. VIII. The Burneagle Coal and Coke Corporation
has heJetofore employed agents, and proposes to continue to
employ agents, to sell its stock and deals directly with them,
paying no commission to any other than the agents themselves.
No. IX. The plan of the business of the said Corporation is to be as. follows:
They. have. employed Mr. Thomas Robinson, a man of
practicability who has and will continue to have charge of
the development of this property.
The Treasurer of the Corporation who keeps the funds .
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and makes disbursements is 1\tlr. C. S. McNulty, whose home
address ·is Roanoke, Virginia, and whose business address is
701 Payne Building, Roanoke, Virginia.
No. X. The ~ecurities of the Corporation are not insured or guaranteed by any person.
No. XI. A copy of the charter of the· Burneagle Coal
Jlnd Coke Corporation is on file with the Commission, and a
copy of the By-Laws is filed herewith marked Exhibit No. 7.
No.· XII. Any other information the Commission may
require will be furnished upon request.
No. XIII. A copy of the contract to be used in taking
subscriptions for securities, marked Exhibit No. 8, is filed
herewith for the approval of the Commission.
[ 44]

No. XIV. The check of the Corporation for $25.00 is
filed herewith.
·
BURNEAGLE COAL & COKE CORPORATION,
By------------~-------

Secretary.
State of Virginia,
City of Roanoke, to-wit:
I,
, a Notary Public in and
for the said City and State do hereby ce.rtify that Jas. E.
Walker, President, and C. A. Moomaw, Secretary of the
Burneagle Coal and Coke Corporation, have each appeared
before me in my said City and State and made oath that these
matters contained in the foregoing statement are true to the
best of their knowledge and belief.
Given under my hand this --· day of .July, 1918.
lVIy commission expires on the - - day of - - - 1 9 -..

Notary Public.
And at another day, to-wit:

November 15th, 1922; W.
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P. Henritze filed, by leave of court, his demurrer and
answer to complainant's bill, which is in the words and
· figures following:
Demurrer and Answer of W. P. Henritze to the
bill of complaint filed in the Court of Law and Chancery of the City of Roanoke, Virginia, against him,.
and o~hers, by the Burneagle Coal & Coke Corporation.
Respondent demurs to said bill, and says that
the same is not sufficient in law, and without waiving said demurrer, but insisting thereon, for answer
thereto, or to _so much thereof as he is advised that
ifl is material for him to answer, he answers and
says:

That the length and paragraphical arrangement of said
bill, and the fact that many of. the paragraphs thereof allege>
matters with which he is not concerned, make it difficult for
him to answer the paragraphs in the order in which they appear· in the bill, and he, therefore, denies all statements· made
in the bill which are not hereinafter expressly denied,, or
which are in conflict with the statements which respondent
hereby makes as follows:
(1)
for

That he has been a resident of the City of
years.

Roan~ke

(2) That prior thereto he has been for many years a:
· resident of the State of West Virginia, and as such had there
obtained ~onsiderable knowledge of the coal and timber properties in said State, in which properties.of complaint are located.
(3) That respondent did not ever (as alleged in clause
1 of said bill), either before or after April 6th, 1917 either individually or in conjunction with James E. Walker, C.
[46] S. McNulty and H. E. Obenchain {which last three
named persons he will hereinafter designata. as the
''vendees'') conceive the scheme of promoting and organizing a corporation for the purpose of acquiring the capital
convenience 'vill hereinafter be called the "Frid-Mullens
stock of the Frid-Mullens Coal & Coke Company {which for
Compa~y") or the land owned by it; but on the contrary be-
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fore. and on April 6th, 1917 respondent was the owner of the
entire capital stock of the Frid-Mullens Company, and afterwards, on or about A pril16th, contracted to sell same to said
vendees or to a corporation to be organized by them to acquire same. But the scheme of promoting a corporation to
acquire said stock from respondent was not formed or conceived by him, but solely by James E. Walker ,C. S. McNulty
and H. E. Obenchain; and the true facts in connection with
respondent's ownership of said stock and his sale of same to
said vendees or their proposed corporation are as follows: ·
Long prior to the tim3 that respondent entered into negotiations with said vendees for the purchase by them of said
stock, and long prior to the time that he ever even so much as
discussed same with any of them ,he conceived the idea of
acquiring said stock for his own exclusive ownership, and to
· that end he began the acquisition of said stock and had actually become the absolute owner of a majority of same and had
control of that company before the matter of the purchase of
same by the vendees was ever even mentioned between himself and any of the vendees, and he ·was in process of acquiring all of said stock when the matter of the purchase of same
by the vendees \Vas first discussed, and furthermore,
[ 47] he had entirely completed the purchase of all of said
stock before any contract was made between himself
and the vendees for the purchase of same by the vendees,
either on behalf of themselves or on behalf of a corporation
. to he afterwards formed by them, or their associates.
. ( 4) The purchase by the vendees. of said stock from
respondent was as follows:
During the month of March, 1917, respondent by chance
met James E. Walker on the streets of Roanoke City, asked
the said Walker {who was an experienced and practical timber man, extensively engaged in the lumber business) if he
could furnish respondent with a practical saw Jllill man to inRpect. rrspondent's Frid-]\fullens Company property, and lay
out thereon for respoildent one or more saw mill sites. Re- .
spondent approached the said Walker solely for the said purnoR e. During: t.lu~ conversation, it then and there· occurred
that the said Walker informed respondent that he and C. S.
McNulty and H. E. Obenchain were interested in some coal
properties adjacent to the lines o'f the Virginian Railway,
near Princeton, W ~st Virginia, and that the said vendees con-

--~-----------
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templated the formation of a company to acquire these last
mentioned properties, and for the· sale of stock in said proposed company. Respondent thereon informed said Walker
that he (respondent) owned the said Frid-Mullens Company
property of 2370 acres on the Guyan River, and that respondent considered his property one of the best undeveloped coal
propositions in West Virginia.
(5) Shortly after said ·conversation between respondent
and said Walker, respondent was approached by H. E. Obenchain who invited respondent to the office of C. S. McNulty
for the purpose of there discussing negotiations for the acquisition by the vendees for themselves or for a company that
they proposed organizing of respondent's Frid-Mul[48] lens property. Respondent at first declined the invitation, but subsequently did have a. conference in said
office, at which conference the vendees indicated their interest
in respondent's Frid-Mullens Company property, {but respondent did not make any representations to any of the ven_,
dees concerning either the value in money of the timber or
coal on or under respondent's Frid-Mullens Company property, but at the conference at said McNulty's office the follow..;
ing two things inter alia ocurred:
(a) The vendees inquired about the coal on respondent's property, and respondent suggested to the vendees that
the geologist o-f the state of West Virginia could and would
doubtless furnish the vendees with the name of an experi~
enced geologist anq engineer who could make a survey of
respondent's properties, and inform the vendees of the quantity of the coal thereon and under. Before the meeting ad. journed, McNulty of the vendees had arranged to obtain and
did afterwards obtain an independent ·geologist and engineer,.
in no way connected with respondent, to undertake this work.
(b) - That it was arranged that one or more of the vendees would visit respondent's properties in person for the
purpose of inspecting same and forming their own ideas as
to the va,lue thereof.
(c) Respondent told the vendees that he would sell them
his stock in the Frid-Mullens Company at the price of $100.00
-per acre, and that they could promote their own company and
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do what they saw fit with it.
(6) Thereafter, subsequent to the interview mentioned
in the preceding paragraph, and pursuant thereto, C. S. McNulty and H. E. Obenchain, together with respondent visited
and inspected the property and returned to the City
t[49] of Roanoke, said vendees being, as respondent was ad.
vised, satisfied that they· could well afford to pay the
price that respondent had offered to take, but J as. E. Walker
of the vendees not being satisfied until he had himself personally seen the property, insisted upon respondent's making
a second trip thereto with him, which respondent did in company with said Walker, McNulty and
of
Lynchburg, Virginia.
On the occasion of this second trip the said Walker and
McNulty advised respondent that they would purchase the
property at the price of $100.00 per acre ($237,000.00), and
they thereupon, while in West Virginia, on April 6th, 1917,
gave respondent a draft of $25,000.00 drawn on the First
National Bank of Roanoke, Virginia, as cash and part payment on the consideration, it havfug been also agreed that
respondent would place in the hands of the First National
Bank of Logan, West Virginia, ·his said stock of the FridMullens Company, and that· as rapidly as the proceeds from
the sales of the stock in the proposed corporation to be formed by the vendees were applied against the purchase price
of $237,000.00, respondent's stock in the Frid-Mullens Company would be released to the vendee.s, or their proposed corporation.
Shortly after the return of respondent and l\tfcNulty and
.Walker to Roanoke from said second trip of inspection, respondent was informed that payment had been stopped by
the vendees on said $25,000.00 draft, because, as respondent
was advised, it had been stated that he had failed in some respect (which he denies) to comply wit h. his said verbal contract of April 6th. As a result of the stoppage of payment
on this draft, the· verbal contract of April 6th ·was abrogated,
and thereafter, sometime before April 23rd, negotiations were
again resumed with respondent by the vendees for the purchase of said Frid-Mullens Company stock, in which
[50] negotiations respondent at first demanded the price of
$200.00 per acre, but finally agreed to take $237,500.00
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in cash ,and $100,000.00 in common stock in such corporation
as vendees might form. At the rate of $200.00 per acre the
price respondent was asking fpr the property was
$474,000.00 but the price that he finally agreed to take was .
$337,500.00, $237,500.00 of which was to be cash and the balance of which was to be $100,000.00 of common stock in the
vendees' proposed corporation, in the event.that they formed
such corporation. The additional $500.00 added to the cash
consideration, respondent added because of the additional expense arid trouble to which vendees had subjected him.
.
(7) The vendees thereupon accepted respondent's price
of $337,500.00, payable as in the last paragraph m~ntioned,.
and thereupon a contract was drawn up on or about the 23rd
day of April, 1917, but this contract was dated back to the
6th day of April, 1917, in order to provide for interest upon
the balance of the $237,500.00 cash consideration until the
charter was gran ted to the vendees' proposed new corporation. At or about the time the contract of April 23rd (April
6th) was made the $25,000.00 draft, upon which payment was
stopped, was paid by the vendees April 23rd, 1917. Observe
that in said contract, H. E. Obenchain united with the other
vendees in guarant~eing respondent said interest on said
$237,500.00.
(8) At the time that the terms of said contract dated
April 6th, 1917 (Exhibit
with the bill of complaint)
'vere being discussed the vendees, or some of them (H. E.
Obenchain, as respondent recalls) stated to respondent that
they desired respondent to do some additional work for and
. on behalf of H. E.· Obenchain, who, of the vendees, was to
undertake the sale of thE!! stock in the vendees' proposed
corporation, said H. E. Obenshain being an exped[51] enced promoter and stock salesman. This additional
work consisted of having certain photographs made,
doing certain work' in connection with the rounding up ·and
developing the property, obtaining· certain data in connection
therewith to be used in such prospectus as the said Obenchain
in making sale of the stock in vendees proposed corporation
might need. For the purpose of providing for the compensation and expenses of the said Obenshain, it was agreed and inserted in the contract that the sum of $5.00 of the sell~ng price
of each share of preferred stock (and such combination of
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common stock with each share of preferred stock as the contract provided) was to be paid to the said H. E. Obenchain
for the purpose of compensating himself and the agents employed by him in selling the proposed corporation's stock, it
being understood that the said Obenchain would foqn a selling agency, and that $3.00 of the said $5.00 was to be paid to
the person that actually made sale of the stock. and that the
remaining $2.00 was to be paid to the said Obenchain for his
services in organizing and supervising the sales agency of
the proposed corporation. The provision in said written contract of April 6th, 1917, that respondent was to received 20
per cent of the $2.00 (out of each $5.00) going to -H. E. Obenchain, respondent understood in effect to be an arrangement
between said Obenchain and respondent to compensate respondent for the services that he was to render the said Obenchain as selling agent for the proposed corporation; and respondent therefore avers that it is immaterial to the stockholders of complainant what disposition was made by the said
Obenchain of the said $5.00 on each share of stock, or of the
$2.00 that the said Obenchain was to receive thcrefr·om. Respondent avers that when report was made by the corporation in 1918 to the State Corporation Commission pursuant
to the "Blue Sky La,vs" of the manner in which the
[52] stock of. complainant was being sold disclosure was
there made of the fact and amount of compensation
that was being paid and would continue to be paid for services
in selling the stock, and respondent assumed that every one
knew that a corporation of the magnitude of complainant was
compelled to undergo considerable stock selling expense in
order to raise its capital.
. (9) Respondent would further state that although said
contract of April 6th does refer to him as a promoter, and although he was to receive 20 per cent of the $2.00 allotted to
the said Obenchain for his services to the said Obenchain,
that nevertheless respondent was not in fact a promoter of
the proposed corporation therein referred to, but was in fact
solely the vendor of the Ft<d-wlullens Company stock, and
that the 5000 shares of common stock in said contract mentioned as being allotted to him was the $100,000.00 in common stock 'vhich ~as to be paid to him as part of the purchase price heretofor~ referred to; and it 'vas understood
that respondent was not to render further and other services

104
than those hereinabove referred to as contracted to be rendered to said H. E. Obenchain, who _had undertaken to act as the
sales agent for the proposed corporation. Respondent therefore repeats that said 20 per cent of said $2.00 was to be paid
to him not by complainant, but solely by said Obenchain.
(10) Respondent would state that he paid very little
attention to the form and phraseology of said con.tract of
April 6th, 1917, but was concerned only with the substance
thereof, namely, that he should receive his $237,500.00 in cash,.
and his $100,000.00 in common stock, and that as long as the
contract so provided he did not concern himself with the
manner in which the scrivener of the contract reached these
results.
In this connection, respondent deems it pertinent to state
that there was a verbal agreement between himself
and the vendees that the common stock mentioned in
said contract of April 6th, 1917, to be divided between himself and H. E. Obenchain, 'vas not to be issued to· respondent
and said Obenchain .and Obenchain's associates and was not
to be sold or voted by them until sufficient stock in the ·proposed corporation had been sold to entirely pay off and dis-. c:J:!arge the amount due by the complainant for the purchase
of the stock of the Frid-Mullens Company, and respondent
here avers and charges that he did not receive his said stock
until the said purchase price had been .paid ,nor did he vote
same or sell any of same, or so far as same is concerned regard himself as a stockholder in complainant; and furthermore, that he is advised and therefore avers that neither the
said Walker, McNulty or Obenchain either voted or sold any
of the common stock that they received pursuant to said contract of April 6th until after the said purchase price of $237,500.00 had been paid.
,[53]

(11) Subsequent to .April 23rd, 1917 (the true date of
the contract of April 6th) complainant corporation was formed and the officers and ·directors thereof began the conduct
and management of same, and sale of the stock in same, but
respondent was neither an incorporator nor an officer, nor
director of complainant; nor was it ev~r intended that he
should be, as his relation to complainant was solely that of
vendor; but respondent does aver that the price paid by com-
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plainant to respondent for the stock of the E,rid-:M:uiiens Company (which owned in fee simple 2370 acres of coal land in
Logan. and Mingo Counties, West Virginia, referred to in the
bi.ll, with the timber thereon) was not only not excessive, but
that complainant, with proper management, and barring unforeseen condltion which arose after complainant be[54] came incorporated, would have realized handsome
profits on the investment made in it. Not only does
respondent aver that the price paid by complainant to respondent was a fair price, but respondent further avers that
the properties sold were, according to the report of - - - Schoew, the Mining Eng-ineer and Geologist employed by the
vendeef!; to appraise the property, fully 'vorth the figure of
$587,000.00 reported by complainant's officers to the State
Corporation Commission of Virginia to be the value of the
property; and further respondent avers that the value of
the properties is today far in excess of the amount paid by
complainant to respondent therefor, and that with proper
management the property is eapable of yielding profitable
dividends to complajnant's stockholders.
At the time that .respondent sold said properties, the
Chesapeake & Ohio Railroad was engaged in building a
branch line towards the property, and the completion of this
line at that time would have made the property immensely
valuable. The entry of the United State into the war with
Germany, however, interrupted the h11ilding of thi.s railroad
to the property, and this interruption was one of the difficulties encountered by the officers of complainant in begin. ning operations upon the properties. Upon the cessation of
the war, this line was afterwards completed, and is now available for the development of the property.
(12) After the formation and organization of complainand the vendees ,or one of them, approached respondent and
told him that the provision in the contract dated April 6, 1917,
whereby $250,000.00 par value of common stock was to be issued to respondent and the vendees made difficult sale of the
stock in the company by :rvir. H. E. Obenchain, and it waa
suggested to respondent that a reduction be made in
[55] the amount of said $250,000.00 par value atock, respondent at first objected to any reduction in the $100,000.00 par value of the common stock that he was to receive
as part of the p11rchase price, al_ld refused to accept any re-
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duction. therein, but after lengthy negotiation he agreed with :·
the vendees that if they 'vould cancel and wholly surrender the
$150,000.00 par value common stock they were to receive (re·
ferred to in the contract of April 6th, as "7500 shares to H.
E. Obenchain") that he would deliver to them one-half ($50,. 000.00) of his $100,000.00 par value of th~ commop. stock
(5000 shares) to be divided among them as they elected.
Whereupon, the contract dated May 7, 1917, between James
E. Walker, W. P. Henritze, H. E. Obenchain and C. S. McNulty was drawn to effectuate this· agreement, but respondent again alleges although the said contract of May 7th, 1917f
refers to his one-half .of the said $100,000.00 par value of
stock retained by him as ''promoter's stock'', that it was not
in fact "promoter's stock", but 'vas merely a part of the consideration that he received for the sale of the Frid-Mullens
stock, and respondent avers that he had full and complete
right to make such disposition of his said$100,000.00 par
value common stock as he elected, because it· was a part of the
purchase price that was pai<l him for said Frid-Mullens stock,
and he could sell it, or give it away, as he pleased, and he,.
therefore, avers that complainant and its· stockholders are
not concerned with the disposition made by him or his said
· $100,000.00 common stock as set out in said contract of May
7th, 1917, and respondent further avers that all that the con- ,
tract of May 7, 1917, was designed to accomplish was the abrogation of the $150,000.00 "promoter's stock" that Walker,.
McNulty, and Obencliain were to receive, and the division of
the $100,000.00 par value purchased price stock that
[56] respondent was to received.
(13) Shortly after the contract of May 7th, 1917, was
made respondent left Virginia for t,he Pacific Coast 'vhere he
remained for a period of over four months, and during that
period he attended no stockholders meetings and did not regard himself, therefore, as a stockholder of the company, as
no stock had then been delivered to him, but prior to leaving
for the Pacific Coast, he saw for the first time the report of
Carl F. Schoew, the engineer and geologist employed by the
vendees to appraise the property for them, which report
. valued the property at $200.00 per acre ,or more. Upon seeing this report, he subscribed to $17,500.00 worth of stock in
the complainant, but he avers that this subscription to said
. $17,500.00 par value of said stock was a separate and dis-
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tinct transaction from the $100,000.00 ·par value of stock that
he was to receive as part of the purchase price.
(14) Respondent had nothing· to do with the management or condliGt of complainant's corporation from the time
of its organization until some time in the year, 1920, when he'
was elected as a director of the company. Long prior to his
. election as a director or officer of the company, however, he
had been insisting upon the payment by the company of the
balance due him for the purchase price of the property. The
contract of April 6th stipulated that the last payment· to him
should· be made within one year from April 6th, 1917. The
sale of complainant's stock had been handled by an organization known as the "Coal Securities Company", an organization organiz-ed and controlled by H. E. Obenchain, complainant's sales agent. Finding that paym~nts on his purchase
price were being unreasonably protracted, respondent was
approached by James E. Walker, then complainant's President, who said that he was authorized to make settlement
with respondent for the balance of the purchase price
[57] of the property which, at that time, amounted to $82,000.00 . Said Walker asked respondent for some suggestion as to· how payment of the obligation could be made
without suit. Whereupon, on May 1st, 1919, respondent submitted to complainant's directors three alternative proposi-·
tions for settlement of the indebtedness due him. One of
these propositions was that if complainant would offer to sell
to respondent certain timber rights on the property at a valuation of $25,000.00, payment therefor to be applied as a credit
upon the indebtedness due respondent, that respondent would
accept said offer. A copy of the proposition submitted May
1st, 1919, is herewith attached marked ''Exhibit A'', and asked to be read as a part hereof. This proposition was not
finally acted upon l)y complainant's directors until December,
1919, and with respect to same, respondent avers:
(a) That he made no representations to complainant or
its directors as to the value of said timber.
·
(b) · T~at he was not an officer or director of complainant, and is advised that as a stockholder he had full right to
. deal with complainant and its directors, and to contract with
. them upon such terms as complainant's directors elected.
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(c) That in dealing with complainant, he first did sd
through it President, James E. Walker, who was an experi-'
en:ced timber man, engaged for many years in the lumber
business, and respondent emphatically denies that prior to
the acceptance by complainant's directors qf his proposition
to purchase said timber he had secured a purchaser therefor
or had any negotiations in process for the resale of said timber to any persons whatsoever. Immediately however, upon
the acceptance· by complainant of respondent's proposition
with reference to the purchase of said timber for $25,[ 58] 000.00, respondent did go to West Virginia and sue~
ceeded in getting in touch with J. A. Wood, with whom
he contracted to sell the said timber rights purchased by him
for $75,000.00. The said Wood, however, failed to complete
his contract with respondent, and the sale of said timber at
$75,000.00 was not' really consummated for sometime thereafter when it was resold by said Wood and respondent to
- - - - - - - - at said price of $75,000.00. Respondent again emphasizes the fact that when he 'vent to West Vir·
ginia to find a purchaser for said timber, he had not any previous negotiations afoot therefor, and did not know with
whom or whether at all he would be able to effect a sale of
said timber.· He was actuated in approaching the said Wood
by the fact that he understood that said Wood had previously
. inspected the said timber on said property, and respondent
was aware of the fact that the said \Vood was already conversant with same, and it occurred to him that the said Wood
was the first person to approach. It was not until after the
purchase of said timber by respondent that he became a director of complainant, and he therefore avers that his pur·
chase of said timber from complainant was in all respects
legal, fair and without fraud upon complainant.
(15) Respondent denies the allegations of the bill to
the effect that prior to April 6th, 1917, he conceived with
the vendees the scheme of promoting and organizing a corporation for the purposes of acquiring the stock of the FridMullens Company, or the coal and t.~mber lands that it owned,
but again repeats that his relation to said vendees was that
of vendor, and respondent [kewise repeats that without the
knowledge, prompting or assistance of the vendees, or any of
them, he began, long prior to negotiating with them tn
[59] acquire the stock of the said Frid-Mullens Company,
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and this he accomplished only after a large expenditure of both Lme, money and effort, and that a true construc:tion of the contract of April 6th will show that respondent
was solely and merely the vendor of said stock, and not a
promoter and organizer of complainant.
Respondent denies that it is immaterial how he h~ld or
acquired the ·stock in the Frid-Mullens Company, or what
price he paid.therefor, and he also denies that at the time of
contracting with the vendees, he held merely an option on
said stock, but avers that he was the owner thereof.
(16) Respondent denies that any of the vendees, or any
othfrr person (except respondent's brother who had assisted
respondent in connection 'vith the property) received any
part of the $237,500~00 cash that was paid him, and especially
denies that he divided any part of same ·with James E. Walker, ·H. E. Obenchain and C. S. McNulty or any of them, . either
directly or ind:rectly, and denies that they were paid by him
in any way, to help him sell the said Frid-~Iullens property,
or the stock of complainant, or to organize complainant.
While it is true that respondent did afterwards, on May 7,
1917, convey to th~ said Walker, McNulty and Obenchain, a
portion of the $100,000.()0 common stock that was part of the
consideration paid him, he avers that he had the legal right
to do so, and that the manner in which he conveyed to said
Walker, McNulty and Obenchain one-half of said stock was
exactly as has been detailed hereinaboye in paragraph--Respondent denies that there was any concealment on
his part of either the contract dated 1\.pril 6th, 1917, or that
dated May 7, 1917, and that not being an officer er director of
cdmplainant until several years after its organization, he
supposed and believed that the said contracts· were fully
spread upon the company's records, and was informed
{60] that' the company's records made reference thereto.
(17) With respect to the statement filed with the State
Corporation Comm:ssion, pursuant to the Blue Sky Laws of
the State of Virg:nia, respondent would aver that not being
an officer or director of complainant he was not concerned
with the statements made by it to the State Corporation Commission, but believing that James E. Walker was a careful
business man, and that C. S~ McNulty was a prominent la,vyer
of the Roanoke Bar, he had that cenfideuce in t.heJ;Il to believe
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that such reports as were made to said Commission would be·
correct and conservative. So far as the Blue Sky Laws are
concerned, the bill therefor was not passed by the General
Assembly of Virginia until 1918, at a time when respondent
was not a director of said company. He, therefore, had
nothing to do with the report.
(18) Respondent further avers that what he paid for
the stock in the Frid-Mullens Company is his own business,.
provided that he made no false statements with respect t0'
same, and he denies that the price that he paid for the FridMullens stock was ever discussed between him and the ven. .
dees. The sole basis upon which the vendees traded with respondent was the value of the land held and owned by the
Frid-Mullens Company. Respondent made no representations to the vendees, or to any of them, as to the value in
money of this land. He did state that the land was valuable,.
as indeed it was and is, and respondent avers that he paid
therefor (for all of the stock of the Frid-Mullens Companyy
a very large sum of money.
Respondent denies that he concealed, or attempted to'
conceal from the corporation, or its so called bona fide stock-·
holders any information that they were entitled, to
[61] have, or anything with reference to the common stock
of the said corporation. He denies that he attempted to
perpetrate or .did perpetrate a fraud upon the corporation by
selling some of his so called ''promotion stock''. He did not
sell any such stock. He denies that he was to receive or did
receive secret profits to the extent of 20 per cent of the $2.00
agent's commissions that H. E. Obenchain was to receive.
He repeats that the said 20 per cent of the said $2.00 that he
was to receive was for services rendered the said H. E. Obenchain.
(19) Respondent avers that complainant has a very
valuable property in West Virginia, that same was very
valuable at the time that respondent sold it, and fully worth
the price charged by him therefor, and he avers that if the
value of the property has been depreciated that it is only because of temporary conditions, and that such depreciation is
not permanent.
In several of the paragraphs in the bill of complaint,
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there are charges
(a) . That the vendees were scheming for their own interests and th~ interests of respondent, and not those of complainant,
(c) That the acceptance by the directors of respondent's proposition of sale was not acted upon by a disinterested board of directors,
(d)

That respondent made secret profits,

(e) That respondent bought up the stock of the FridMullens Company after April 6th, and after incorporation
of complainant, and resold same to complainant at a profit,
(f) That there was a secret and fraudulent issue of
bonus stock, and
(g) That respondent paid vendees to help him sell the
Frid-Mullens stock to the complainant.
Respondent has heretofore given in this his answer the
history of his r~lations with the vendees, but he desires to
emphatically reiterate the following matters:.
(a) Respondent did not collude with the vendees to
defraud complainant, but stated to the vendees when they
approached him precisely and exactly what price he would
acept for the Friu-Mullens stock and holdings and before the
vendees accepted his price they inspected the property themselves, and caused an inspection and appraisal thereof to be
made by a dts:nt.erested and experienced g·eologist and engineer. So far as respondent is concerned his sale \Vas leg·al
and valid, and is not subject to annulment or rescission by
complainant. More than five years elapsed between the date
of the acceptance of respondent's proposition of sale, and
the iustitut.Lon by complainant of this suit, and during this
period of fme complainant certa:-11ly had full and ample opportunity to ascertain all of the facts of which it now in
1922 complains. Furthermore, there was filed with the State
Corporation Commission of Virginia by complainant a statement of the bas~s or financial plan upon which its stock was
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to be issued. This statement was filed on or .about the 30tli
day of May, 1917, and it showed plainly on its face that re. spondent w.as to -receive $237,500 cash, and $100,000.00 of the
common stock of the corporation. Consequ~ntly, .no stockholder of complainant can say that he was not constructively
charged with notice of the consideration that respondent was
to receive, and of the fact that said stock was to be issued to
· respondent. It is immaterial to complainant and the stockholders whether the said $100,000.00 stock is. called "bonus
stock" or a part of the consideration:· The fact was plainly
set forth that it was to be issued to respondent, and as
[63] long as that appears neither complainant nor its stockholders can say that they did not know of it.
(b) The statement that the vendees were scheming for' ·
the interests of respondent, and not those of complainant is
untrue, and respondent believes it to be untrue that the vendees were not. scheming for the interests of complainant.
The vendees obtained the Frid~Mull~ns stock and holdings
from respondent at the lo,vest price at which respondent
wauld sell, and respondent believes and avers that they were
honest in the valuations that they placed upon respondent's
stock and holdings as is evidenced by the fact that they did
not a~cept respondent's proposition until they had had an independent appraisal made by a disinterested geologist.
Every promoter and .organizer of a corporation is, to a certain extent, actuated in organizing a corporation by the fact
that he will receive some gain therefrom, otherwise there
would never be any corporations organized. There is, therefore, always an incidental interest on the part of the organizer and promoter, and it also is probably true that every
purchase, theoretically at least, results to the interest HHtL
advantage of the vendor, as otherwise there would probably
never be any sales made except when a vendor was forced to
sell, but respondent emphatically denies that the vendees ·u
promoting the corporation had in view the advancement of
I'espondent's interests. They may have had in view the a 1·
vancement of their own interest, but it was certainly reasonable for them to expect that in view of the time and mo•_ey
that they expended in organizing the corporation, they wo·~l!
receive some remuneration either in stock, employment or
money,. but with ·that respondent had no concern. The simple
fact is however, that after the formation of the corporation,
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not by respondent but by the vendees, that they surrendered
their original interests in the alleged bonus stock of
1[64] the eompany. as provided by the contract of April 6th,
and accepted in lieu thereof the common stock that respondent gave them, pursuant to the contract of May 7th.
As the said statement to the State Corporation Commission
shows that this $100,000~00 worth of common stock was to be
issued, and as this is all that 'vas issued in this manner, re·spondent avers that neither complainant nor any stockholder
· was injured.
·
(c) The statement that the acceptance of respondent's
proposition of sale was riot acted upon by a disinterested
Board of Directors is, respondent avers, immaterial so far
as he was concerned, and no rescission or annulment of the
contract of sale can, so far as respondent is concerned, ·be
predicated thereon against respondent, nor is complainant
entitled thereby to any restoration to respondent of any part
of the consideration paid him therefor, for said directors
were not acting in the interest of respondent, and if complainant, or its stockholders, had any rights to said annulment of the contract, or restoration of the purchase price,
complainant has certainly been guilty of unconscionable
la.che~ in asserting its demand after the time that the full
facts could or should have been known by it and its stockholders, fpr not only did said statement filed with the State
Corporation Commission in 11:ay, 1917, show the price being
paid respondent, but the minute books of both the stockholders and directors' meetings of complainant's directors and
stoc.kholders show that respondent was to rece~ ve $237,500.00
in cash, and $100,000.00 in stock, and that the stock was .to be
delivered when $250,000.00 of the corporation's stock had
been sold. Furthermore, if the price paid by complainant for
respondent's stock was not induced by his fraud, it is immaterial to respondent what interest the vendees had, for such
interest does not g;ve complainant the right to annul the contract of sale made by respondent or to obtain restora![ 65] tion of the consideration paid respondent. As showing
that respondent was not colluding 'vith the vendees,
the contract dated April 6th contains a clause whereby the
vendees' guarantee to respondent the interest on the $237,500.00 and as a matter of fact even prior to the time that the
vendees approached respondent about this matter, they were
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already interested (not with respondent) in the formation of'
a corporation for the acquisition of other coal lands on the
Virg·inian Railway near Princeton, West _Virginia, when they
decided to buy respondent's property. Certainly, so far as
respondent is concerned the Board · of Directors was disinterested, and even if they were interested, quo ad respondent, this fact 'vould be immaterial if the purchase of the
property was not induced by his fraud.
(d) T.he statement that respondent made secret profits:·
is untrue unless by that is meant the 20 per cent of the $2.00
that respondent received from H. E. Obenchain, and if this
is what is meant respondent avers that same is immaterial
and legal. The only profits that respondent made were pro-·
fits on the price at which he sold the property over and above
what he paid for same, and the 20 per cent of the $2.00 paid
him by Obenchain. As to the profits on the contract of sale,.
respondent avers that every stockholder must have known
that respondent was receiving some profit, as otherwise he
would not have sold. The statement that respondent only
paid $62,500.00 for hte Frid-Mullens stock is untrue. Respondent paid a price vastly in excess of that, and in addition
expended a large amount of time in plJrchasing said stock,.
and 'vas entitled to make a profit if he could. If by. secret
profits is intended to include any part of the $100,000.00
worth of stock which respondent received, there wa~ certainly
nothing secret about this stock for both the minute books
and the statement filed with the State Corporation. Commission disclose that fact. If by secret profits is meant the 20
per cent of the $2.00 per share that Obenchain was to receive,.
respondent avers that he certainly had no idea that same was
secret. He supposed that the corporation's minutes
[66] sho,ved all of these matters, but even if they did not,
it was entirely competent for Obenchain· to pay respondent
said 20 per cent. At any rate, the amount that respondent
received in this respect was quite small, and if the figure
charged by Obenchain for selling the stock, as complainant
avers, 'v~s reasonable, respondent cannot see that it makes
any difference to complainant what disposition the said Oben. chain made thereof. Respondent may have also received
some commissions for selling the corporation's stock just as
other. agents that sold same did, but as respondent recalls
there were not more than two or three of such sales m~de by
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. respo~dent.
(e) The statement that respondent bought up the stock
of the Frid-Mullens Company after April 6th, and after the
incorporation of complainant, and resold same to complainant at a profit is wholly untrue. Respondent owned all of
the Frid-Mullens stock long prior to April 6th as heretofore
fully explained.
(f) The statement that there was a secret and fraudulent issue of bonus stock is also untrue. There was no issue
of bonus stock, but if the $100,000.00 worth of common stock
that respondent was to receive as part of the purchase price
is what is meant, there was certainly nothing secret about
that, for the reasons aforesaid.
(g) The statement that respondent paid the vendees
to help him sell the Frid-Mullens stock to complainant is likewise wholly untrue. The vendees conceived the scheme of
purchasing respondent's stock and holdings from him, and
forming their o'vn corporation, and the fact that their
[67] original scheme of organization contemplated the issuance to themselves of 7500 shares of the connnon
stock is something of which respondent has no concern. He
did not give, offer or. suggest, to the vendees any consideration whatsoever for helping him sell his Frid-Mullens stock.
They boug·ht same from respondent at his own :figure. Their
plan to issue themselves 7500 shares of said stoclr was their
own and not respondent's suggestion. They received no part
of respondent's $237,500.00, either directly or indirectly, and
that respondent afterwards on 1riay 7th, agreed to release to
them a part of the consideration that he was to receive in
r.onsideration of the'r foregoing their 7500 shares of promoters stock originally contemplated is a matter that con~erns respondent alone, and witl1 '~hich complainant has no
concern.
(20) Respondent denies that his interest and thosP of
V\T alker and M:cNulty were one and the same. The interests
of Walker, McNulty and Obenchain may have been identical.
Respondent also denies that he induced the vendees to
buy Frid-Mullens stock. The manner in 'vhich the purchase
of his stock occurred has been fully heretofore shown. Re-

~----
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spondent also denies that after the formation of complainant, he sold any of the $100,000.00 worth of stock that he received as a part of the consideration, and further respondent
says that if. there w-ere any false statements made by the corporation; or its officers after its incorporation, he had no
knowledge of same and nothing to· do with same. He also denies that he received $24, 917.64, excess interest, and he again
denies that he knew, prior to the purchase of tbe timber from
complainant, that he could sell same at an advanced price of
$7.5,000.00, and he reiterates his statement that at the time of
the purchase of the timber from complainant, he had started
any negotiations for the resale of same. He happened by
chance to be successful in making prompt disposition of the
timber after its ·purchase, but he denies that prior to
[68] the purchase of same from complainant he had any
understanding 'vith any person whatsoever therefor;
and respondent denies that complainant is entitled to recover
from him the profit he made on the resale of said timber; and
also he denies that he has in his possession or under his con-trol any of the capital stock of the Frid-Mullens Company.
And -now having answered as fully as respondent is advised that it is at present necessary for him to answer, he
prays to be hence dismissed with his reasonable costs in this
. behalf expended, and with leave to file such supplemental or
amended answer as he may be advised should be made.

W. P. HENRITZE,
by counsel..
Cald"rell and Chaney, Woods, Chitwood,
Coxe and Rogers, Counsel.
DEMURRER AND ANSWER OF C. S. McNULTY
{69]
-

And at another day, to-wit: on November 21st, 1922, C. S.
C. S. McNulty filed by leave of court, his answer and
demurrer w·hich is in the words and figures following:

The said defendant demurs to said bill and says that the
same is not sufficient in law or in equity.
And without waiving said demurrer but insisting there. on, for answer to said bill, or so much thereof as he is advised
it is material or necessary for him to- answer, said respondent says:
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(1) rrhis respondent emphatically, distinctly and positively denies that he at the times mentioned in said bill, or at
·any time or times entered into or was a party to any schemes,
·propositions; dealings, contracts, or agreements which were
then, or now can be considered in fraud of, or in impairment
- of, any rights, Ctles, interests, or benMits to which the Burneagle Company, or any of its stockholders, are entitled to_,
or have any interest in, and all allegations in the bill seeking
or undertaking to charge or insinuate any such schemes,
agreements, or undertakings on behalf of this defendants or
benefits alleged to have been received by him in fraud of, or
in impairment of, the just and legal rights of said company
and of its stockholders are here now, absolutely and totally
denied and the strictest and most positive proof thereof is
demand~d and required.

(2) Your respondent admits that he became interested
in the purchase of the property consisting of about 2370 acres
more or less of coal land lying in the county of Logan and the
County of Mingo, West Virginia, and that his attention
[70] to this proposition was obtained by offers for the sale
thereof made to him and others by W. P. Henritze,
who, sometime in the month of . March, 1917, represented
that he could and would sell the entire stock which would
carry the entire ownership of a corporation then organized
and doing· business in t;he State of West Virginia, and lmown
as the Frid-Mullins Coal & Coke Company, for a purchase
price of $237,500.00. That the said Henritze ,at said time,
represented and stated to this respondent that he owned the
entire capital stock of the said Frid-Mullens Coal Company,
and that the sale of the said stock would pass the entire fee
simple, unencumbered, interest and title of said Company to
the said 2370 acres of coal land above referred to. That the
said Renritze subm.tted to Jvour respondent a report purported to have beeu made by. a competent and reliable eng·~neer! which as claimed, indicated that the said property
contained large and valua b!e coal deposits and at the price
named was apparently one of the best "buys" and one of
the most valuable properties in the State of West Virginia.
That the proposition of said Henritze, on its face, seemed
fair and reasonable,. and one which would be to the advantage
of your respondent if he could accept and comply the~ewith.
But your respondent not being of sucl1 financial worth as to
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. enable him to handle a proposition of this kind alone, your
respondent called into conference, J. E. Walker, a man of
means and ability, and after he and· the said Walker had discussed and considered the proposition and after they had consulted with one, Ii. E. Obenchain, a man also as they believed.
of considerable means •and ~hom they knew of large experi- _
ence in handling the stock and· securities of similar companies, your respondent, to~5ether with the said Walker and
the said Obenchain, who agreed to ~ssist in the financial development of a proposed company, agreed that if on inspection, examination, and obtaining of proper reports, the
[71] property proved up as reported and stated by said
Henritze to be, that they would take over said property
and organize a company, paying for said company, that is ta
say, for the entire, complete stock of the old company owning
said property, said sum of $237,500.00. That accordingly tho·
said Walker and the said Obenchain agreeing to co-operate
thereinabout, your respondent, together with them and
others, went upon the grounds, examined said property, and
so far as they could see, found the coal deposit and the value
of the property as represented, and in fact, bona fidely believed that the property was worth a great deal more than
the price named. But not being willing= to rely upon their
own opinions and examination, after due investigation and
after obtaining what they considered absolutely reliable references and credentials from dis-interested outside parties,.
they obtained and procured the services of a man whom they
thought, and who was recommended to be one of the most
expert judges of property of this character in the whole
State of West Virginia, whom they at their own expense and
charg·es had to go upon the land and whose report upon being
received showed that in his opinion and judgment the property was worth c.onsiderably more than was being asked and
was a most profitable and advantageous purchase at the price
named. After receiving such .written report of the said expert, to-,vit; Karl F. Schoew, (recommended and endorsed
as a competent and reliable expert by J. K. Henderson, Chief
Engineer,. State Corporation Comm:ssion of West Virginia),
your respondent with others went upon said land proposed
to be sold and checked up so far as they could, the report on
the ground, and so far as your .respondent and those with
him could see, said report was fully confirmed by the openings· and facings disclosed upon the property.
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Your respondent accordingly being satisfied, assured and
guaranteed that the said "\V. P. Henritze did in fact own and
control all of the stock of the Frid-Mullens Coal Com[72] pany, and having been satisfied that the said FridMullens Coal Company owned the 2370 acres of coal
land above referred to and being further satisfied from the
reports submitted to him and from his inspection of the
grounds and from the report made by his own expert, that
said land was worth as much or more than was asked there. for, and would be a bargain on these terms, he together with
the said J. E. ·Walker, in good faith agreed to purchase and
take over the entire stock of the said Frid-Mullens Coal &
Coke Company, and that he and said Walker together with
the said Obenchain, accordingly entered into a contract therefor bearing date April 6, 1917. A copy of said contract is
filed w1th the plaintiff's bill. As shown thereby, Jas. L.
Walker and your respondent personally agreed to put up in
advance· for the benefit of said Company, then to be formed,
$25,000.00 in cash, which was duly done.
Before the agreement between your respondent, J. E.
Walker and others, with the said Henritze was consummated,
and before any money payable thereon was turned over to
said Henritze, there was made an actual check of all the stock
of the Frid-Mullens Coal & Coke Company and all of said
stock was found to be owned, held and controlled by said
Henritze, and it was ascertained that said Henritze had the
actual O'\\-Jlership and control, so far as the purpose of a sale
was concerned, of the entire stock controlling the entire assets and property of the said Frid-Nlullens Coal Company.
Your respondent further avers and charges that this entire
transaction was handled through the First National Bank
of Logan W. Virg·~nia, wherein the said Henritze had deposited in escrow the entire stock of the said Frid-Mullens Com-"
pany, and through which said hank said stock as paid for by
your respondent and associates, was turned over and delivered to them thereby transferring the entire right, title,
i[73l and interest to the coal lands in question.
(3) Your respondent avers that in purchasing said property, he and others interest with him, not only relied upon
the statements made by said Henritze but that they also
lied upon the statements made by said Henritze but that they
relied upon their o'vn inspection of the grounds and espe-
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cially that they relied implicity and confidently upon the said
_report made by the said Karl F. Schoew, and that they.relied thereon and absolutely believed, and still do believe, that
.the property taken over and purchased was fully worth the
amount agreed -to be paid therefor, and that said property
did j.n fact amount to, contain and represent the value thereon
placed. Your respondent alleges that he did not know at the
time, and does not know, what price the said Henritze may
.have paid for the stock controlling and owning the property
in question, that he was not concerned then, nor is he no'v.
concerned, with anything except the value of the property
itself, and that he purchased, or assisted in purchasing, said
property on what he considered to be the value of the property itself, and that so far as said Henritze is concerned, he
only knew and now knows that when it came to the time tO'
close the purchase, said Henritze wa:s able to comply with his .
contract with your· respondent and ·others, and was able, entitled to and did, in fact, turn over and deliver the entire stock
of the whole company governing and controlling the property
in question. And in addition, this respondent says that what.ever may have been the price paid by the said Henritze for
said stock that neither he, nor so far as he knows or believes,
the said Walker nor the said Obenchain, who are alleged to
have been his co-partners in the alleged scheme did receive
directly, in any manner, shape or form, one· cent of profit, or
gain, from and out of said transaction or transactions by
which said He~ritze obtained the control and ownership of
said properties ; and if said Henritze did in fact make any
profits thereinabout, certainly he did not, nor does he
[74] . believe said Walker or the said Obenchain .or. ~ny other
parties interested in the new company, share or participate directly or indirectly therein, and that any statement
"to the contrary is absolutely untrue.
(4) At the time the proposed sale by the said Henritze
to your respondent and others was being discussed the said
Henritze claimed a value on sa~d property and demanded
therefor not only a cash consideration of $237,500.00, but alsoa stock consideration to be issued to him as in common stock
from and out of a company then contemplated to be organized
of $250,000.00 and as a matter of fact, your respondent in
good faith believing that said property was worth that
.amount of- money, did enter into an agreement to that effect,
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but that afterwards your res pendent and his associates, J.
E. Walker ,being convinced that said $250,000.00 of common
stock in addition to the cash consideration might hinder the
sale of the stock to the public, that the said Henritze agreed
to reduce the amount of such common stock to be paid 'to him
to $100,000.00. This reduction .and agreement w·as only obtained after vigorous efforts on his behalf and after vigorous opposition on behalf of the said Henritze, but was finally
obtained, and that in good faith, he believing that such price
was a ·good bargain and he entering into it in good faith, and
that such reduction was only obtained by your respondent
and others personally g·uaranteeing the interest to the said
Henritze on the cash payment from April 6, 1917, untir a :
charter for the proposed ne'v company could be obtained,
which interest was duly paid.
(5) Your respondent \vould further show that the purchase of said property at the price above named ·was fully
shown upon the minutes of this company, was fully discussed
and was fully known to all parties in interest and was binding upon the company and all parties in interest, and that the
One Hundred Thousand Dollars of stock, part of the
[75] purchase price issued and turned over to the said W.
P. Henritze as a part of the consideration for the pur- .
chase of the Company's holdings, was as vaild, bona fide, and
binding as any other part o'f the consideration paid and that'
the said One Hundred Thousand Dollars of common stock djd
therefrom become and was the assets of the said Henritze
which he could without any· prejudice or detriment of the
rights of th:s Company, distribute, pay out, give away, or
spend as he saw fit. Your respondent further says that a
certain part or amount of said One Hundred Thousand Dollars of common stock so issued and shown bv the books of
the Company to liave J;>een issued to the said 'B:euritze, were
by him transferred to your respondent in consideration of
full and valuable services rendered by this respondent to the
said IIenritze. Your respondent denies that such tra:n.sfer
was secretely made and den:es that all of the stockholders in
said Company did not have full knowledge 'thereof. Your
respondent avers and insists that such transfer is bona fide
and fair and in good faith. But if there is any question as to
·said stock so issued t() said Henritze and now owned, or heretofore owned by this respondent, your respondent' hereby
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agrees in this answer and hereby tenders -and admits his wil. lingness to return same for cancellation by the Company, this
respondent not desiring to claim any interest or benefit in
this Company except such as he may be lawfl:llly and legally
entitled to; and furthermore averring and charging that as
to said stock this responden.t, never until after ·Henritze had
been fully paid, claimed that same had any voting power in
the Company, nor was same voted at any meeting of stockholders, until such settlement thereof.
·
( 6) Your respondent further says that it is true that
the Company entered into an agreement with H. ·E. Obenchain who was regarded and consider~d as an experience·d
and expert stock: salesman, by which the Company agreed
to pay the said Obenchain the sum of Five Dollars per share
on the par value of the capital stock of said Company and
for his commission for .selling such stock and that as·
[76] for the first $125,000.00 worth of stock sold each share~
of preferred stock was to be sold at $25.00 per share
and that one share of common stock was to be given as an
additional inducement therewith. That of the said Five Dollars so to be paid per share to said Obenchain, it was agreed
that Three Dollars was to be paid to the agents who actually
made the sale and the Two Dollars was to be paid to the said
Obenchain.· Your respondent admits that he has received and
been paid by the said Obenchain from and out of. the Two
Dollars per share agreed to be paid to and belonging to said
Obenchain for in and about selling and disposing of the capital stock of said Company certain sums of money altogether
not totalling mo~e than $
But you~ respondent
says that. said Company agreed to pay for the sale of said
stock Five Dollars per share out of this amount as aforesaid,.
said Obenchain was to receive a certain part for his services.
and that all the money received by this respondent from said
Obenchain the same was paid by him voluntarily and in rec-·
ognition of the fact that your respondent had by his personal
efforts and endeavors aside from any duty or obligation imposed upon, or resting on him as agent, director or officer
of this Company ,assisted and benefitted the said Obenchain,
and thereby 'also the Company, in the sale and disposal of
said stock. In other words, this respondent says that anything paid to him by the said Obenchain was paid for his personal endeavors, services, and assistance as in and about sell-
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ing aud disposing of said stock, that· such payments were
made by the said Obenchain out. of money which would be
payable to said Obenchain and in no way belonging to said
Company, and that the said Company 'having disposed of its
stock through said Obenchain under a fair, open and well understood recorded agreement, has no interest or concern with
what division said Obenchain may have made of the money
otherwise payable for him for the sale of said stock And
your respondent expressly deniet;; that that such money as
was paid to him for services duly rendered, was a
r[77] secret benefit, but on the contrary avers and charges
that the officers, directors and stockholders of the said
Company well and truly knew the same.
(7) Your respondent would. 'further show unto your
Honor that the sale of the timber upon the property of the
Company, so far as your respondent is concerned, was made
in absolute good faith and after full investigation, so far as
he could, of all the facts relative thereto and that said sale
was authorized, ·concurred in, and ratified by the officers, directors, and stockholders of this Company. And he not only
denies that there was any fraud or collusion thereinabout or
any unfair dealing thereunto pertaining, or that he participated or shared therein if such there was, but that he still
believ~s that under the facts and circumstances then existing
that the sale of said timber was not only in good faith but
was for the best interest of this Company. Certainly your
respondent is not chargeable with any extraordinary foresight thereinabout.
(8) Your respondent avers and charges that the report
to the State Corporation Committee referred to in the Complainant's Bill was made after a full examination of all the
boo'ks of the Company by the State Corporation Commission,
was made in good faith and tba~ no fraud was attempted
there n and that in no event could such statement deceive or
defraud the Company, and that in fact such statement, even
if in any respect in-accurate or untrue, .which is denied, did
not and could not defraud or deceive any stockholder of this
Company.

( 9) Your respondent would further sho'v th~t througllout the entire history of the Corporation he has given to said
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Corporation long, arduous, and valuable service, that he has
worked for the promotion of the interests of said Company
and to serve it in every ·way, shape and power that lay within .
his means, that for.a number of these matters he did not receive, nor did he expect any particular remuneration
[78] but that he will at the proper time show unto this Court
the long and valuable service, the time and money
·spent, and the benefits obtained through and by his efforts
And all these various matters which your respondent charges,.
and the services rendered by this respondent to the Burneagle Cqal & Coke Corporation through days, and weeks and
months of diligent and laborious effort are absolutely ignored
and no credit 'vhat~ver given to him therefor in the bill. Respondent, if, and when, opportunity shall be given to him,.
will show this court what ·was the nature of these services
and their value to such Corporation, and at what sacrifice of
time, effort, and discomfort, they were rendered by. this respondent.
(10) Complainant's Bill containing so many iteration~
in different languages of what appears to be the same alleg·£·d
. state of facts, your respondent cannot and is not required to
undertake to 'deny separately each par11graph. Your rc~
·spondent believes that he has in substance denied every allegation of the Complainant's Bill which could entitle in any
event the Comp,lainant to recover, but that without furthel"
and unnecessary detail and in reiteration your respondent
would say that he denies every allegation ofthe said Bill not
herein expressly admitted to be true; that as he has set out he
became interested in this property through the Rolicitation of
the purported owner, who in fact proved to be the real owner,
before the deal was closed, W. P. Henritze, that he and hi~
principal associate, James E. Walker, agreed to and did purchase the property in question at a price which they thought
was most reasonable and a bargain; that he and the said
Walker and others did organize a Company which did undertake to sell stock and did sell stock of said company on a
basis 'vhich the officers, directors and stockholders~ thought
reasonable; that your respondent never made any secret purchase or received any ·secret benefits· from this trans~ction,
but that on the contrary gave to it many years of the
[79] most arduous labor and expended large sums of money
.thereinabout; that your respondent has dealt with this
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Company's officers, directors, ·alld stockholders, in absolute
-good faith; that all the dealings of said Company, so far as
he knows, were open and above board as disclosed on the
minutes; that he h. asnothingto conceal in the matter and
nothing to hide; but your respondent most expressly, emphatically, and positively denies ·and repudiates either the
express or the insinuated allegations of fraud or misdealing
contain~d in said Bill and not only asks but demands full and
complete proof thereof.
And now having fully answered this respondent prays to
be hence dismissed with his costs in this behalf expended.

C. S. McNULTY,
By Counsel.
Jackson and Henson
and
Horace M. Fox, p. d.
And at another day, to-wit:
On February 19th, 1924, C. S. McNulty filed, by leave of
court, his amended answer to said bill of complaint, which is
in the words and fig·ures
follo-wing:
.
.
And nO'\\"' comes C. S. McNulty, one of the defendants in
the above styled cause, by his attorney, and in order
[80] that all controversies in the above styled cause may be
fully settled, moves the Court that his. answer in this
cause be so amended as to insert between paragraph 9 and 10
of said answer a new paragraph 9lh, which is in the words
and figures following:
(9lh) So far from this defendant receiving for his own
use by way of fees, salary, expenses, etc., any monies for his
own use by way of fees, salary, expenses, etc., any monies of
the plaintiff corporation to which he was not entitled, this
respondent says the plaintiff corporati<:ln is indebted to him
for a balance due of $4,272.32, with. interest thereon from the
2nd day of March, 1922, as per his account against the said
Corporation filed with his deposHion,. on accnunt of balance
due for legal services, rents and monies paid to the plaintiff
corporation by mistake, as shown by his account filed with
his· deposition;. and in order to settle all the matters involved
in this cause, this defendant' prays this Court in this cause to
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render a decree in his favor against the plaintiff corporation
for the amount of said account due him by said Corporation..
C. S. McNULTY,
By CounseL
Jackson and Henson, p. d.
February 13, 1924.
[81]

Roanoke, Virginia,.
February 19, 1924..

Honorable W .W. Moffett,
Roanoke, Virginia.
Dear Judge Moffett:
On February 13th r wrote you a letter on behalf of Mr..
McNulty, asking that he be permitted to amend his answer
in certain parts. As the letter could hardly be filed with and
made a part of the record, I am enclosing a formal paper to
be filed with and made a part of the record, asking that such
amendment be permitted to be made.
I am enclosing to 1\IIr. Hall a copy of the paper and a copy
of this letter.
Yours very truly,

W. J. HENSON.
Enclosure
And at another day, to-wit:
On March 19th, 1923, .James E. Walker, filed, by leave of
[82] court, his an.swer' which is in the words and figures
following, to-wit:
To the Honorable .Judge of said Court:
The defendant, James E. Walker, demurs to said bill and
says that the same is not sufficient in law, and without waiving said demurrer but insisting thereon, for answer to said
bill or to so· much thereof as he is advised it is material for
him to answer, respondent, James E. Walker, says:
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I.
His connections and dealings with the purchase of the
land and stock by the plaintiff, the Burneagle Coal & Coke
Corporation, referred to in the bill, and his subsequent dealings with said Corporatiqn are fully set forth in the answer
of his co·defendant, C. S. McNulty, and he adopts said answer
on these points as a part of this answer.

II.
He specifically denies that he confederated in any manner with his co-defendants, C. S. McNulty and W. P. Henritze, to defraud plaintiff corporation or its stockholders.
He never received one cent, either directly· or indir~ctly, of
any of the profits made by W. P- Henritze out of the purchase
and sale of the stock and land mentioned in the plaintiff's
bill.
.
III.
He believed at the time that the sale of the timber on said
land toW. P. Henritze, at the price of $25,000.00, was a gooq.
sale and should be made. He was not either directly or indi~
rectly interested in the purchase of said timber and never received, either directly or indirectly, one cent of any of the
profits made by said Henritze in the purchase and sale of said
timber.

Of the $100,000.00 of the common stock of plaintiff corporation paid W. P. Henritze as a part of the purchase price
of the stock and land sold by him to said Corporation ,he received $20,000.00 of the capital common stock of said Corporation, and for reasons stated in the answer of his co-defendant, C. S. ~IcNulty, he believes and insists that he had
a right to receive same; certainly he received same with no
fraudulent intention either to deceive or wrong the
[ 831 plaintiff or any of its stockholders. If he is not legal
ly entitled .to same, he is willing to return said stock or
a like amount of said common stock of the plaintiff corporation to the plaintiff corporation.
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Out of the $5.00 per share agreed to be paid Obenchain
for selling said stock, he received something approximating
$~000.00, the exact amount he will furnish later; and for
reasons stated in the answer of his co-defendant, C. S. MeN ulty~ he believes and insists he is legally entitled to receivE¥ the same. lie performed arduous services for said
Corporation and spent considerable time in making trips in
the interest of said plaintiff corporation, at considerable expense, and he insists that his services, time and expenses incurred in the interests of said corporation, for which he has
never been paid, are fully worth the amount he recei:ved from
Obenchain. If, however, he is not entitled tothis $2000.00, he
is perfectly willing to return the same, and respectfully sub·
·
mits the matter to the court.
This respondent denies each and all of the allegations
in the bill not specifically admitted and calls for full proof.
And having fully answered, prays to be hence dismissed,
with costs, etc.
#

JA~IES

E. vVALKER,
By CounseL

.Jackson and Henson,
Horace 1\L ·Fox, p. q.
PLAINTifF'S EVIDENCE
Depositions of E. 'r. P. Easley, and others, taken on behalf of plaintiff on the 28th day .of September, 1922, at Roanoke, Virginia.
[84]

A.PPEARANCES

1\iessrs. Hugh A. White, S. V. Kemp, and H. T. Hall, attorneys for the complainant.
·
Messrs. M. :NI. Caldwell and W. W. Coxe, attorneys for
W. P. Henritze...
•Judge W. J. Henson, attorney for Jas .E. Walker and C.
S. McNulty.
Messrs. W. P. Henritze and H. E. Obenchain, in person.

l2i}

.J. H. MATTHEWS

J. H. Matthews, an adverse witness, introduced on behalf
of the complainant, after being duly sworn, testifies as follows:
By Judge Henson:
Counsel for Mr. J. E. Walker and Mr. C. S. McNulty object to the designation of Mr. J. H. Matthews as an adverse
witness because no relief is asked against him at all. He is
simply a witness.
Same objection by Mr. W. W .. Coxe, counsel. for W. P.
Henritze.
·
·
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Direct Examination

By Mr. H. T. Hall:

Q. Where do you live and what is your business?
A. I live in Roanoke; am Cashier of the First National
Bank of Roanoke.
.
Q. How long have you lived in Roanoke and how long.
have you been cashier of the First National Bank!
A. I have lived in Roanoke about 21 years, and I have
been cashier of the First National Bank for about 4 years.
Q. Did you have any connection with the promotion and
organization of the Burneagle Coal & Coke· Corporation Y
A. Nothing more than I allowed them to use my name
in getting up the organization papers, as I understood it-until they could get under way.
Q. The charter of this company, a copy of which is filed
as exhibit No. 2 with the bill, shows that you were one of the
in corporators, and that you are also designated as a director in the charter. How long did you act in the capacity of
-a director of the company Y
A. As I remember, Mr. Hall, it must not have been more
than possibly two months. I would not be sure about that.
I did not take any interest in. the affairs of the company.
Q. You do recall, do you not, executing the application
for a charter?
A. I think so.
Q. I understood you to say that you allowed them to
11se your name in getting up the organization of the
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company. To whom do you refer Y
To Mr. Jas. E. Walker.
Q. Was it at his request that you allowed your name tO'
be used? ·
A. Yes, sir.
· Q. The minutes of the organi}zation meeting of the
Burneagle Coal & Coke Corporation held· on the 30th day of
April, 1917, in the office of 1YicNulty and Engleby, 702-704
Payne Bldg., Roanoke, Virginia, show that Jas. E. Walker,
C. S. McNulty and J. H. Matthews, who were.the incorporators, attended that meeting. Were you present at that meeting?
A. Not that I remember, I cannot remember it.
Q. Do you ever remember attending a meeting of theincorporators of the Burneagle Coal & Coke Corporation?
A. Not that I remember unless you can bring s_omething
to my mind to remind me of it.
Q. At this meeting, a contract in writing, so the minutes:
sho,v, was presented between W. P. I-Ienritze, Jas. E. Walker,.
·C. S. McNulty and H. E. Obenshain, wherein Henritze proposed to sell to the Burneagle Coal & Coke Corporation the'
stock of the Frid-Mullins Coal & Coke Company, which last
named company was represented to own 2370 acres of land
.at the price of $237,5.00.00 in money and $100,000.00 par value
of the common stock of the Burneagle Coal & Coke C_orpora- .
tion, and the proposition contained in that contract was accepted by the organizers of the corporation. Do you recollect anything about that transaction?
A. No, sir, I do not.
G. Did you know or have independent information about
the tract of land of the Frid~}IIullens Coal & Coke Com.[87] pany, the 2370 acres of land Y
A. At that time I do not know whether I did or not. I
did have independent information from A. W. Howard and
also Wm. F. Layman. I talked with both of these gentlemen
about it.
Q. You don't know whether that was before or after
this alleged meefng on the 30th of April, 19171
A. No, sir, but I imagine it was afterwards.
Q. Had the property already been acquired -by the Burneagle Coal & Coke Company at the time you got that mformationf
A. . I th'ink so.
[86]

A.
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Q. There is a contract in writing· referred to in the minutes of this meeting of the incorporators. Do you recollect
having seen a contract in writing between the promoters of
the company, dated the 6th day of April, 1917, a copy of which
is filed as exhibit No. 1 with the bill?
·
A. No, sir, I do not remember it.
Q. I wish you would glance at that contract and state
whether or not you recall ever having seen that contract before?
A. I don't think I ever saw that, Mr. Hall.
Q. That contract of April 6, 1917, provides that the promoters, W. P. Henritze, Jas. E. Walker, C. S. McNulty and
H. E. Obenshain ,are to receive $250,000.00 of the common
stock of the Burneagle' Coal & Coke Corporation as
[88] promoters' stock. Did you know that during the time
you were connected with the. Burneag·le Coal & Coke
Corporation T
A. I did not.
Q. There was also an agreement supplemental to the
contract of April 6, 1917, which is dated May 7, 1917; and is
filed as Exhibit No. 5 with the bill. Will you please state
whether or not you ever saw that contract before?
A. No, sir, I did not see ~hat. ·
Q. When \vas the first time you saw this contract filed
as Exhibit No. 5 which I have just shown you T
A. All I have seen was in the report that \Ve have from
that committee. That is the on]y time I saw it,-in the report they sent the stockholders.
Q. You have reference to a report of the investigating
committee consisting of Easley ,Murray and Mahood that was
·made to the stockholders meeting some time in the early
part of the year ,1922?
·
A. 'l:hat is right.
Q. Do I understand you to say that the first time you
eve~ saw the contract of April 6, 1917, and the supplemental
contrac>t of May 7, 1917, which have both been shown you, was
when they were printed and came out in this report of the investigating committee Y
A. Yes ,sir, that is tl1e firRt I ever remember having
· seen either.
Q. Do you recollect ever attending any meeting of the
:[89] incorporators or of the directors of the Burneagle
Coal & Coke Corporation Y
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.A. Unless it was whe~ I signed up that application for
the charter, I do not remember distinctly about that. I think
that was the only meeting that I attended ,I do not remember
any other. I was not taking any interest in the corporati~n
and I was not interested enough to attend the meetings.
Q. Did you take any stock in the corporation at all?
A. Yes,sir.
Q. How much Y
.
A. I think five shares of preferred and five shares of
common.
Q. Pid you acquire that stock upon the original organization of your company?
.A. Soon after it was organized, after they began to
·sell stock ·
Q. When you bought the five shares of the stock you
have just referred to in your previous answer, you did not
know anything about either one of these contracts of April
6, 1917 and May 7, 1917?
A. I never ~d seen the contracts at all.
Q• You did not lmow anything about the 'provisions of
either one of these contracts?
·
.A. No, sir, I understood. it was a contract with Oben·shain for selling this stock, I don't know the shape the contracts were in.
And further this

dep~nent

saith not.

Signature waived.

It is agreed by counsel that at the time of the incorpora·
tion and organization of the Burneagle Coal & Coke Corporation, J as. E. Walker was a director in the Fir sf National
Bank of Roanoke, and J. H. Matthews, the witness who has
just testified, was either Cashier or assistant Cashier of that
bank.
W. P. HENRITZE
W. P. Henritze, an adverse witness of lawful age, called
by counsel for the complainant ,being first duly sworn, deposes as follows:

·

. 133
Direct Examination
By Mr. Hall:

Q. Where do you live?
A. In Roanoke.
Q. How long have you lived in Roanoke?
A. Thirteen years.
·
Q. Where did you come from when you moved to Roanoke thirteen years ago t
A. From Logan County, West Virginia.
Q. Are you acquainted with J as. E. Walker, H. E. Obenshain and C. S. McNulty?

A. lam.
Q. How long have you known .T as. E. Walker?
A. T'venty years.
Q. How long have you known C. S. McNultyY
A. Twelve years.
Q. How long haye you known H. E. Obenshain~
A. About twelve years.
·
Q. Did you have any connection with the promotion
[91] and organization ofthe Burneagle Coal & Coke Corporation? .
A. I did not.
Q. Who had charge of the promotion and organization
of that company'
A. The only parties that I ever knew connected with
the organization of the company were J as. E. Walker, 0. S.
McNulty and H. E. Obenshain.
·
Q. Who first conceived the idea of the organization of a
corporation to take over the stock or holdings of the FridMullins Coal & Coke Corporation T
A. James E. Walker.
Q~ About how long prior to the incorporation and organization of that company did .James E. Walker conceive
the idea of organizing such a company?
A. Not Irnow:ng the date of the charter or organization
I am u11able to say.
Q. The charter appears to have been executed by the
incorporators on the 20th of April, 1917, the charter appears
to have been granted on the 2~th of April, 1917, and the organization meeting of that corporation appears to have been
held on the 30th of April, 1917. Will you please state. now
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how long prior to the dates mentioned did J as. E. Walker
conceive the idea of the promotion and organization of this
corporation 7
A. I would say about five weeks.
Q. When Mr. Walker conceived the idea of the organization of this corporation, what did he do Y
A Suggested that he meet me at Mr. McNulty's office·
[92] in the Payne building.
Q. Did you hold that meeting in Mr. McNulty's office
according to Mr. Walker's suggestions?
A. No, not at his suggestion. He suggested that it be
immediately done. He suggested that we meet at Mr. McNulty's office and talk the matter over.
·
Q. Did you meet at Mr. lvicNulty's office at all, if not
immediately T
A. As I recall it was some two days later.
Q. What was done when you met at Mr. McNulty's of:_,
. :fi.ce?
A. At this meeting at 1\{r. McNulty's office, they wanted me to suggest some practical- coal ·man to look ov~r the>
property. I suggested at the time that they get in touch with
the State Geologist, ]\fr. White, at Charleston, West Virginia,
that he w.ould probably furnish them a .map. That afternoon Mr. l\{cNulty called Charleston, West Virginia,· the
State Geologist's office who, as I remember, agreed to give
them the name of a party the following day 'vho would make
them a report on the property.
·
Q. Did Mr. Walker know anything about the property
at tliat timeT
A. He. claimed to know the timber conditions only, as
I remember.
Q. When Mr. Walker first talked with you about this
idea that he had conceived of promoting and organizing a
corporation to buy this Frid-Mullins property, did he
[93] ·only know about the timber conditions at that time?
A. Mr. Walker had been approached by me to furnish
. me a practical saw mill man to go with me on this property
and lay out one or two practical mill sites for the manufacturing of the .timber. Mr. Walker told me on our first meeting ~hat he, Mr. McNulty and others, as I recall, were figuring on developing a piece of coal property on the Virginian
railroad southwest of Princeton, asking me as to what I knew
about the value of the property. Knowing nothing of the
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property, I incidentally told him that I had the best undevel. oped piece of coal in Logan County. This is how and the 'vay
. Mr. Walker first became interested in the Frid-Mullins property.
Q. What property did you refer to when you told Mr.
Walker that you had the best undeveloped coal property in
Logan County?
A. What was generally known as the Frid-Mullins holdings on the Guyan River at or near Spice Creek.
Q.
that the property that was afterwards transfer- ·
red to the Burneagle Coal & Coke Corporation T
A. It is.
Q. When did you acquire the Frid-Mullins property referred to in the previous questions and answers T
A. I acquired 8331;2 shares of the stock on or about February 1, 1916; some ten days later an additional 277¥2· shares
out of 2500 shares were issued, which represented the entire
outstanding stock of the Frid-Mullins Coal & Coke Company,
and 'vithin 48 hours from that time, had the verbal
[94] agreement with Judge F .. C. Leftwich, who is Secretary and Treasurer of the Frid-Mullins Coal & Coke Company, and attorney for Mrs. May 1\rfullins who owned 833
shares, as I recall, of the stock, to procure for me the remaining outstanding stock, he being attorney in fact for Mrs. May
Mullins.
G. Do you mean to say by your previous answer that
you acquired the first 833% shares of the Frid-Mullins stock·
on or about Feb. 1, 1916?
·
A. It should have been 1917.
Q. From whcm did you acquire the 8331;2 shares of the
Frid-~Iullins stock on or about Feb. 1, 1917?
A. Throug·h A ..T. Shaw, or J. A. Shaw, I am not sure.
He was receiver for the Fridman Lumber Company of New
Richmond, Ohio.
Q. Th's stock of the F'ridman Lumber Company was
sold throug·h a bankruptcy proceeding·, was it not?
) . Yes, it was.
Q. Was that. bankruptcy proceeding conducted in the
City of Cincinnati, Ohio!
A. No. Th~ 883% shares were handled entirely by my
attorney, .J. A. Davis, of New Richmond, Ohio.·
Q. From wl1om did you acquire the 277 shares or 277%
·shares, which yon acquired about two weeks after Febru-

Is·
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ary 1, 1917?
A. I. acquired 277% shares through a new Receiver
who had been appointed, J. A. Shaw having died or resigned,.
and the court had appointed a new Receiver; was sold at the
Carew building at Cincinnati, Ohio.
Q. That block of 277¥2 shares was a part· of the Fridman Lumber Company stock in this Coal Corporation, was
it notY
A. There were some four of five brothers that had held
this stock. E. R. Fridman, I believe it was, had been
{95] president of the corporation~ and his brothers had
been joint holders with him in the holdings of the FridMullins Corporation.
Q. The balance of the stock, as I understand you, was
acquired through ,Judge Leftwich, was it not Y
A.. Yes. I might add and through the combined efforts
of Judge Leftwich and myself.
Q. Judge Leftwich, as I understand you, was the attorney for Mrs. Mullins, who owned 833 shares, and was representing .her?
A. That is right.
. Q. How much stock, in addition to Mrs. Mullins stock,.
did you acquire through Judge Leftwich Y
. A. The balance of the entire outstanding 2500 shares,
amounting, as I recall, to 1388 and a fraction shares.
Q. Where does Leftwich live?
A. Huntington, West Virginia.
Q. Did you buy the stock of the Fridman Lumber Com~
pany at public auotion or privately?·
A. Privately. I don't know just how to word that,
with the consent of court, the sale had to be confirmed by the
court. I bought it privately.
Q. At 'vhat price did you buy the 833 shares f
Objected to by Mr. Caldwell, it .is no body's business but
his, and it is immaterial. We instruct the witness not to an. swer it.
A. I decline to answer the question, being advised by
counsel that it is immaterial.
Q. At what price did you buy the 27'7% shares?
Same objection.
A. Being advised by counsel that it is immaterial, I de-
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cJine to answer the question.
Q. At what price did you buy the 833 shares held by
Mrs. Mullins T
A. Being advised by counsel thatJ it is immaterial, I
decline to answer the question.
Q. At. what price did you buy the 1388 shares that you
acquired from other parties Y
A. Being advised by counsel that it is immaterial, I
decline to answer the question.
Q. What did the 2500 shares of the Frid-Mullins Coal
& Coke Company's stock actually cost you Y
A. Being advised by counsrel it is immaterial, I decline
to answer the question.
Q. Please state as nearly as you can the date that you
acquired the stock of Mrs. Mullins through ,Judge Leftwich Y
A. I actually had the stock of Mrs. Mullins placed in
the hands of a trustee and settled for this stock on the morning of March 31, 1917.
Q. When did you acquire and pay for the 1388% shares
which you have stated you acquired through Judge
[97] Leftwich?
A. The 833 shares are included in that. It was all
closed for ·at the same time, on the same day, that is the
1388% shares.
Q. And that was paid for in full on ~Iarch 31, 1917?
A. Yes. In settling fo'r a piece of stock, I, of course, am
figuring on the cash transaction and the notes being given at
this time in full for the stock.
Q. So if I understand correctly from you from your last
answer you did not pay in cash but gave notes for a part of
the purchase price 1
A. Yes.
Q. It appears from the minutes of the meetings of the
directors and stockholders of the Burneagle Coal & Coke
Corporation that there was some delay in actually turning
over tf"le stock of the Fr'd-Afulrns Coal & Coke Corporation
to the Burneag1e Coal & Coke Corporation. Please state 'vhat
occasioned that delay.
.
A. I kno-w of no delay of any stock.
Q. Do you mean to say that immediately upon the organization of the Burneagle Coal & Coke Corporation,· and
the acceptance by that corporation of the proposition that
you made to them to turn over the Frid-Mullins stock, that
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you turned over that stockY
A. I never at any time turned any stock over to the'
Burneagle Coal & Coke Corporation.
Q. What did you do with the Frid-Mullins stockY
A. Under the contract of A.pril 6, 1917 ,which had been
dated back some 2¥2 or three weeksr the stock was
[98] placed in the hands of Naaman Jackson who was to
act as trustee for the Burneagle Coal Company crowd.
Q. So, if I understand you, as soon as that contract of
April 6, 1917, was entered into, you turned over to Naaman
Jackson, trustee ,the entire capital stock of the Frid-Mullins
·coal & Coke Company to be held as trustee, and turned over
to the Burneagle Coal & Coke Corporation Y
A. I immediately instructed my attorney, A. J. Davis,.
of New Richmond, Ohio, and JudgeS. C. Leftwich, of Huntington, West Virginia, who was acting as trustee for Mrs.
~ay Mullins, D. B. Doherty,
R. Lilly and F. C. Leftwich,.
to immediately send to the First National Bank of Logan,.
West Virginia, the stock that was held by them as trustee .
Q. You have stated that the contract of April 6, 1917,.
was dated back two or three weeks. Will you please explain
why that contract was dated backY
A. Under the original negotiations, Jas. E. Walker, C.
S. McNulty and H. E. Obenshain were to have purchased
from me the entire capital stock of the Frid-Mullins Coal &
Coke Company on basis of $100.00 per acre, it being understoo~ that there were 2370 acres in, as I recall, the original
26 tracts that made up the holding of the Frid-Mnllins
.[99] Company. After having been on the property the sec·ond time with Mr. Walker and Mr. McNulty, they gave
me a draft dated April 6, 1917, drawn on the First National
Bank of Roanoke, Virginia, for $25,000.00. Up until this
time there had never been a contract in writing or any papers
signed by either party. Mr. Walker and Mr. McNulty, in the
presence of N aaman Jackson, who was then Cashier of the
First ~ational Bank of Logan, purchased from me this stock
at a figure of $237,000.00. The draft was presented by the
First National Bank of Logan to the First ~ ational Bank of
Roanoke, and 'vas not paid, the First National Bank's of
Roanoke explanation being that Henritze had refused to live
up to an agreement, as I recall.
Q. Do I understand you to say that this daft.was given
on the 6th clay of April, 1917!
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A. That is correct.
Q. And it was on account of the delay occasioned by the
failure to pay this draft that the contract was dated back to
the 6th day of April, 1917, when it was afterwards prepared 7
A. That is not a fact.
Q. State what the facts are¥
A. The facts were that after having arrived in Roanoke,
Mr. McNulty drew up a contract as between W .P. Henritze,
President of the Frid-Mullins Coal & Coke Company, and a
corporation that until this t!me had not been organized. wanting me to enter into a contract with the. proposed new
[100] corporation that would take. over and pay for the
holdings of the Frid-Mullins Company, which I .absolutely refused to do,. telling them that the only 'vay they could
get the property, after haYing had the draft returned, would
be to pay me $200.00 per acre.
Q. Was this original ver hal contract of April 6, 1917,
on account of which the draft for $25000.00 was given, on
the basis of $100.00 per acre f.or the land 1
A. Yes.
Q. And when they failed to pay the draft you refused
to carry out that contract and told them that you would require $200.00 per acre for the land ·r
A. That is correct.
Q. How much.,. time had elapsed between the original
verbal contract, which you say was made on April 6, 1917,
and the new contract that was offered by you at $200.00 per
acreY
A. More than two· weeks.
Q. How much more than two weeks¥
A. As I recall from April 6th to the 23rd.
Q. So then, according to your recollection, the written
contraet, which bears date April 6, 1917, 'vas not actually
s~gned or entered into until April 23, 1917?
A. That is correct.
Q. Had you failed to live up to your verbal contract
[101] of April 6, 1917, entered into with McNulty and Walker?
A. I had not.
Q. I show you a contract dated April 6, 1917, a copy of
which is filed as an exhibit with the bill in this case. I will
ask you to look at that contract and state whether or not that
is your signature 1
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A. It is.
Q. I also show you a contract dated the 7th day of May,
1917, between Jas. E. Walker, W. P .Henritze, H. E. Oben_shain and C. S. McNulty, a copy of which is filed as an exhibit
with the bill. I will ask you if that is your signature to that
contract?
A. It is.
Q. I will also ask you to examine the signatures to both
of these contracts that I have just shown you, and state
whether or not the signature of the parties attached to those
contracts are the genuinei signatures of all those parties~
namely, J as. E. Walker., c~ S. McNulty, H. E. Obenshain, and
the Frid-Mullins Coal & Coke Company, Incorporated, by W.
P. Henritze, President?
A. The only signature that I am not thoroughly familiar
with is Mr ..Obenshain's. The others I can vouch for.
Q. You mean to say that the signatures of J as. E. Walker and C. S. McNulty to those contracts I have shown you are
the genuine signatures of thos~ gentlemen Y
A.· Yes,sir.
Q. In the contract in ·wTiting of April 6, 1917, which I
have just shown you ,it is provided that the parties t<Y
[102] this agreement propose to organize a stock company
to take over the holdings of the Frid-Mullins Coal &
Coke Company Incorporated, and that all of tpe parties to
_ this agreement will use all diligence to promote the proposed
corporation so that said property may be paid for as speedily
as possible. You knew when you signed this contract that it
contained that provision, did you not-Y
A. I did.
Q. This contract of April 6, 1917, after recitin~ the
number of shares of stock that were proposed to be issued by
the corporation to be org·anized under the terms of this-agreement contains the provision that the residue of the common
stock, to-wit, 12,500 shares shall be divided as follows: 5000
shares to W. P. Henritze, 7500 shares to H. E. Obenshain.
Did you know that provision was in this contract when you
signed it?
A. I did.
Q. "\Vhat consideration was to be paid by you for the
50000 shares of stock that was to go to you¥
A. Under the contract that you have before you, it
states I was to have received $100,000.00 of} ·the common

(
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stock of any organization that· might be promoted as well as
· an additional $500~00 in cash covering the cost of the 2500
shares of Frid-Mullins stock.
Q. My questien is, Mr. Henritze, what consideration
was to be paid by you for the 5000 shares of stock re{103] ferred to in the previous question¥
A. As stated before, the original deal had fallen
t~rough. I late-r agreed to deliver the entire holdings of the
Frid-Mullins Coal & Coke Corporation, of which I was owner
and president of the company, for a cash consideration of
· $237,_500.00, and $100,000.00 of the common stock in any organization that Mr. Walker, Mr. McNulty and Mr. Obenshain
might organize, withi ·the understanding that the common
stock controlled .the entire management of the property for
three years~ As to what I paid for this $100,000.00 par value
of co:a;nmon stock is that proportional part of the Frid-Mul. !ins stock that was delivered by the First National Bank by
N aaman Jackson to these gentlemen.
Q. Is this contract of April 6, 1917, which is in writing
and is filed as an exhibit 'vitl:.t the bill in this case, the contract
under which-you sold the Frid-Mullins Coal & Coke Company
stock, or its holdings, to the Burneagle Coal & Coke Corporation?
A. It is.
Q. Then, if I understand you, the written contract of
April 6, 1917, and the written contract of May 7, 1917, the
sig·natures to which you have identified, are the only contracts
that you had- with the Burneagle Coal & Coke Corporation for
selling to that corporation the stock or holdings of the FridMullins Coal & Coke Corporation Y
A. I have never sold the Burneagle Coal & Coke Corporation one dollar's worth of stock at any time.
Q. To whom did you sell the stock f
[104] A To the gentlemen whose signatures are on thes€::1
contracts: namely, tTas. E. Walker, C. S. McNulty and
H. E. Obenshain.
Q. And the two contracts that I have referred to in the
previous question of the 6th of April, 1917, and the 7th of
May, 1917, are the contracts that carried through that transaction of selling the Frid-Mullins stock or holdings?
A. They are.
Q. And they are the final and complete contracts entered into between the parties Y
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A. They are.
Q. The contract of the 6th of April, 1917, abov~ referred to, contains a provision with ref~rence to the sale of
the stock of the proposed corporation to be organized, and
under that provision $5.00 of every $25.00 received from the
sale of the stock of the proposed corporation was to go to the
promoters or organizers and $2.00 of -that $5.00 was to be
divided between Obenshain and Henritze in the proportions
of 80 per cent and 20 per cent. Was that provision of this
contract carried out Y
A. No.
Q. Did the promoters or organizers receiye anything on
account of the sale of the stock of the Burneagle Coal & Coke
Corporation Y
A. I can only answer in so far as I was directly interested. Mr. Walker, Mr. McNulty and Mr. Obenshain wanted
additional work done on the property in the shape of new
plats, refacing the coal, driving a couple of entries,
[105] setting up a prospectus and making a complete set of
photographs. Having previouf!ly employed, and having at
this time a crew of men on the property after having closed
th.e deal, I naturally expected to take off the men. Mr. Walker, I believe it was, suggested that I have my crew of men
complete the work that they were on, to get timber estimates
and that I would be reimbursed. I held out for quite a bit on
the proposition that they personnlly give me their checks to
. cover the work done from along about April lst to the 20th;
they would not agree to do this, but told me if I would complete the work that they h~d to get up a prospectus and that
I might have 20 per cent of the $2.00 that was to have gone to
Mr. Obenshain. This, as I understood it, was an agreement
as between Mr .Walker, Mr. 1YicNulty and Mr. Obenshain.
Mr. Obenshain agreed to pay me this 20 per cent. However,.
Mr. Obenshain failed to carry out his contract, as I understand it, having never seen a· contract between Mr. Walker,
Mr. McNulty arid Mr. Obenshain, but r do know that Mr.
Obenshain owes me money ,or his corporation, his Coal Se·curities Corporation, owes me yet money that was to have
come from this source.
Q. You l1ave referred to Coal Securities Corporation or
Company. Is that the company that had charge of selling the
Burneagle Coal & Coke Corporation stockY
A. As I understand it ,yes.

;-
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Q. Who composed that corporation Y
A. I don't lmow.
Q. Do you lmow that it was .a corporation Y
[106] A. I do not.
Q. How much did you receive out of this $2 00, which
the contract of April 6, 1917 ,proVides is to go to you and
Obenshain?
A. I do not recall.
Q. Have you any idea how much you received from that
sourcef
A. I do not.
Q. Was it as much as $3000.00?
A. Yes.
Q. How much more than $3.000.00 Y
A. . 1 know it run over $2000.00, I do not know just how
·
much more.
Q. The contract signed by the parties which you identify, limits the expense of fac:ng up the coal and the development of the property to $500.00 Y Did you get that back Y
A. Yes, I got a greater amount than $500.00.
Q. Did you pay the whole $500.00 out of your part, or
did the other gentlemen who were parties to this agreement
and who. were participating in this fund with you, pay their
portionate parts of itt
'
A. Not having the bills before me, I would be unable to
identify the different items and. to say as to who paid any
special item.
.
Q. The 1vritten agTeement of April 6, 1917 contains the
·provision that it is agreed that out of the $2~00 per share
arising from the sale of the stock, that an amount suf![107] ficient shall be used to have an additional engineer's
report on the property, which shall include opening up
and facing up the several veins of coal to the best advantage
possible up to an expense of $500.00, and also to defray the
expense of getting out a. sufficient number of ·prospectuses
and advertising matter, etc. In carrying out that provision
of this contract, I wish you would please state whether or
not those expenses referred to were paid out of the $2.00 per
sbRre before there was any div:R1on between the parties entitled to participate in that $2.00 per·shareY
A. The ·only answer that I could give on these different items is as to the work that I actually had done at. ri:ty own
expense. I rendered no bills to the corporation that was
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afterwards formed, taking· my 20 per cent of this $2~00 as
long as I was able to get it to reimburs-e; me for my time and
expenditures. I not only had an additional engineer''s report
made to take care of the phootgraphs, the opening of· the coal1
· loaned the ·co:cporation or entered into a verbal agreement to
.financfr them for a $5000.00 diamond drill contract, the new
corporation having no ·money, and after having taken ~ fair
return for my time and expenditures I felt always and do yet
that I have something like $2500.00 coming to me under thi r:;..
agreement. Having had no contract with the corporation,
having been asked by officers of the corporation. to bring suit
against Mr. Obenshain who had covered up his· business with
the coal Securities organization, I have never been able to get
anything tangible or concrete on which to recover this bal.·&nee due. me. Mr. Obe'lMhairn,, as· I und-erstand, failed
[108] to carry out·his contract with Mr. Walker and Mr~ McNulty on the sale of tlvis stock. I at no time had a contract with Mr.-Obenshain except this joint contract as· of April
6th and. May 7, 1917 .
·
Q. Was the provision of this contract of April 6, 1917,
·as to the ·division of $2.00 per share arising from the sale of
the stock of the proposed corporation carried out 7
A. It was not in so far as I was concerned. ..t\.s to what
o Mr. Obenshain got, I am not in position to say, never having
had access to his books or his confidence.
Q. But you do know that under that provision of this
contract ·for the division of $2.00 per share, that you actually
drew in cash over $3000.00?
A. Ido.
Q. Who was the engineer .that you had to make a report
that you referred to in your previous answerf:
(Witness turning to Mr. Caldwell, asked, ''Do you want
me to answer.?'')
.Judge Henson: I think the reason he turned to his counsel was merely to refresh his memory. ·I may be in error
hewever.
A. J. B. McCorkle. The reason I turned to my counsel,
I ·naturally supposed the. re·cords of the corporation showed
the report of these gentlemen.
Q. Why did you think the records of. the corporation
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would show the engineer who was employed if you were paying for the work to be done by this engineer!
A. The instructions to the engineer were that he would
. report to Mr. MeNulty ,the· Secretary and Treasure:r;
[109] of the corporation, and I supposed he had reportedit.
Q. Where does th!s man, McCorkle, live Y
A. I don't know.
Q. Where did you get in tbuch with him and how did
you happen to employ him Y
A. He had been doing several months work for me in
Wyoming County, West Virginia.
Q. When was it that he was employed by you Y
A. I don't :recollect the date, but about the 1st of May,
1917.
Q. Do I understand you to say that he was employed
by you about the 1st of JYiay, 19177
A. You do.
Q. And that he worked for you several months. after.
that.
A. Before that, I did not say anything about afterwards.
Q. How long did it take him to complete the work on
this Frid-Mullins property?
A. I would say thirty days.
Q. How much did you pay him for that workt
A. I don't recollect.
Q. Can't you tell us approximately how much you puid
him?
A. I cannot.
Q. Have you any record of it 1
[110] I have.
Q. Can you produce it ·y
A. I can.
·
. Q. Will you please produce your record sho,ving the
employment of this man." !;IcCorkle as engineer for doing the
work which you say began about the 1st of May showing how
long he worked, how much you paid hjm and if paid by cheekP,
prodnc2 the cancelled checks if you have them!
A. I will.
Q. Did the same engineer subsequently do any work For
the Burneag-le Coal & Coke Company?
A. I do not know, having had nothing to do with the·
corporation as a corpor.ation; I ·am not in position to answer.
Q. Did you receive the $237,500.00 from the Burnengle
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Coal & Coke Corporation for the stock or holdings of tlte
Frid-Mullins Coal & Coke Company!
·
A. In what way.
Q. I don't care how you received it. My question is·
whether or not you received that amount of money from. the
·Burneagle Coal & Coke Corporation?
. .l1.. I did not receive that amount of money from the.
Burneagle Coal & Coke Corporation.
Q. How much did you receive Y
A. About two years after it was due under the contract
of April 6, 1917, I received directly or indirectly about $212',000.00 in cash and a piece of timber that lay on the property
at a figure of $25,000.00, after having been compelled to dQI
. one or two things, foreclose for the balance due me or
[111] personally endorsing a couple of notes· for $22,500.00
each.
Q. The records of the Burneagle Coal & Coke Company
show that you actually received from that corporation including timber rights at $25,000.00, $252,026.50. Do you mean to
say that you did not receive that amount of money from that
corporation Y
A. In my previous answer I have not taken into consid-·
eration the interest that had been paid me from time to time
on ·deferred payments. I have not checked this carefully and
am unable to say just what the total is.
Q. You are a stockholder of the Burn eagle Coal & Coke
Coke Corporation, are you not Y
A. lam.
Q. Did you receive a copy of the report of the stockholders committee dated March 2, 19227
A. I did.
.
Q. In this printed report there is a statement showing
the account of the Burneagle Coal & Coke Corporation with
W. P. Henritze and showing paym~nt to him. by that corporation. of $252,026.50. Have you seen that account as set forth
in tl1at report Y
·
A. I probabl~T glanced at it, I don't know that I paid
much attention to it.
Q. Did you notice that in this report to which I referred
in a previous question, by a note at the bottom of page 33,
. shows that you 'vere overpaid in the matter of interest the
sum of $654.23?
[112] A.

I did.
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Q. vVhen you noticed that note, did you check the accuracy of this account?
A. I did not need to.
Q. Why not?
A. I knew that there were conditions and facts that existed that the committee lmew absolutely nothing about so
far as I knew, l;>eing no trouble for me to account at how
they had arrived at this statement.
Q. If the committee made a mistake, in regard to' what
item did they make the mistake, the item principal or interest?
A. Interest.
·
Q. What were the conditions that you knew that the
committee did not know in reg·ard to interest? .
A. In making the contract dated April 6, 1917, I had an
agreement with J as. E. Walker by which he was to sell me
his entire holding·s in the Roanoke theatre ,of which he was
at that time President. I do not recall the exact amount. I
gave him my check for $10,000.00 and an order on the Burneagle Coal & Coke Corporation for $5000.00, which was to·
have been the last $5000.00 cash payment due me on the purchase price of the Fridman coal stock. This $5000.00 principal was to have gone to ,Jas. E. Walker, and the interest
on the deferred $5000_00 payment was to go to W. P. Henritze under a written contract with James E. W allrer. As I
recall, I paid J as. E. Walker on the same basis that I
[113] paid the other holders in the Roanoke theatre property.
This $600. and some dollars interest represents the
interest that had accumulated on this $5000.00 deferred payment due me and paid to him, as I understand it, before it
was really due h:m, as our contract set. out it was to be the ·
last cash payment on the Burneagle property. I had two
things in mind on this contract, the first of which was to keep
,Jas. E. Walker's $5000.00 interest as between me and other
officers that mig·ht be e1ected by the Burneagle directors,
and secondly to get control of the Roanoke theatre properties, which I had to sacrifice some six or eight months earlier.
.Q. So then this difference in interest, from your explanation, is an interest on an indebtedness from J as. E.
Walker to von?
A. F;om me to Jas. E. Walker.
Q. And the Burneagle Coal & Coke Company had nothing to do with the transaction between you and ,J as. E. \Valker
involving the Roanoke tl1eatre stock?
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A. Nothing more than they accepted my order on the
Treasurer of the Burneagle Coal & Coke Corporation to pay
Jas. E. Walker the last $5000.00 cash payment due me on the
property. The First National Bank of Logan having instructions to. deliver to the Treasurer of tl;le Burneagle Coal &
Coke Corporation the balance of the outstanding stock of 'the
Frid-~Iullins Corporation on the payment of this, my order.
Q. Did I understand you to say that this payment of
· [114] $5000..00 was made too soon, that the..Burneagle Com~
pany paid Walker too soon¥
A. You understood me to say that.
Q. How much too soon~
A. I a~ not in position to say. I would say six months ..
Q. Was: it the- interest on that $5000.00 for six months
that makes this difference T
A. No-, it is for about two years, a little more than two
years.
Q. The point I am trying to get at, that I would like
to have a clear cnt explanation of is, why it is that the Bur...
neagle Coal & Coke Corporation should have paid $654.23
ni.ore interest than the interest actually amounted to on the
deferred payments by reason of any transaction between you
and .Jas. "FJ. Walker. I ·would like to have some explanation
of that that I could get hold 0f 1
·
.l\.. I would suggest that· you get somebody that handled
the books to make that explanation.
Q. No explanatien is necessary when your contract that
was accepted by the Burneagle Coal & Coke Company set out
how these payments. were to be made ,and the interest is·
. ~imply calculated on those deferred payments, and by reason
of this calculation it Rhows an over-payment: of inter~st of
$654.23 to you ?
A. And absolutelv takes no account of the order of W.
P. Henritze on the Treasurer of the corporation for
[ 115] $5000.00, which ran almost two years over time that
should have been paid, which order stated clearly that the
$5000.00 principal was to go to Jas. E. Walker and the interest on the $5000.00 was to. go to W. P. IIenritze ..
Q. Who gave that order?
A. W. P. Henritze.
Q. To whom did you give it Y
A. The Treasurer· of the Burneagle Coal & Coke ·Corporation.

l4B
Q. Who was the Treasurer of the Burneagle Coal &
Coke Corporation f
A. I do not recollect.
Q. Did J as. E. W allrer receive from the Burn eagle Coal
& Coke Corporation the $5000.00 principal?
A. He did. As to how he g·ot it I do not know. I understand he took some of the company's notes that had been given in lieu of stock and discounted them. As to whether this
is a fact I am unable to say.
Q. Was the interest on this $5000.00 paid to you?
.A. It was.
·
Q. When?
A. When we closed the transaction, .I do· not recall the
date.
Q. Did you pay J as. E. Walker interest on this $5000.00
from the date you gave him the order until it was finally paid
by the Burneagle Coal & Coke Company 7
.A. I did not.
.
Q. The books of the Burneagle Coal & Coke Company
show that your account with that company is credited
[116] by the order given to Jas. E. Walker for $5000.00 ,and
that credit is entered under date of August 1, 1918?
A. What do you mean, credit Y The Company gives me
credit for the order.
Q. I say it was credited to your account 1
A. Why should they credit my account with any
$5000.00.
Q. Your account was debited wiU1 that amount Y
A. · That is a different proposition. I have nothing to
do with the ~ay the Burneagle Coal & Coke Corporation
handle their books or their accounts.
Q. Did you turn the interest they paid you over to
Walker?
A. I did not . I had a contract 'vith \Valker by which
it was to have been the last $5000.00. As stated in my two
· previous answers to this question, W aJker was to receive the
principal and I was to rece!ve the interest and I only on the
$5000.00 order which ran for two and a fraction years, which
you will find closes this interest account correctly.
Q. What you mean is that 1\fr. Walker was to get his
$5000.00 for which you gave him th~ order as the last and
final payment of $5000.00 on the purchase money?
A. That is exactly my statement.
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Q. And that Mr. Walker turned in that order in violation of his agreement with you and got the money on it from
the Burneagle Coal & Coke Company-long before it was payable under your contract with him 7
A. I would not say long before, but from this report I
gather that Mi·. Walker had been paid this money or
[117] given notes in lieu of this $5000.00 cash payment, and
that he got same before he should have received it.
·Q. In other words, if the books of the Burneagle Coal
& Coke Corporation are correct, ~Ir. Walker turned in this
order on the 1st day of August, 1918, and it was charged up
to you as a payment on the purchase price as of that date;
that your final settlement with the Burneagle Coal & Coke
Corporation was not made until January 17, 1920, and that
you charged up and received from the Burneagle Coal & Coke·
Corporation the interest on that $5000.00 from August 1,.
1918 until January 17, 1920. Is that what you mean?
.li. In previous answers to this question I have endeav...
or to make it plain that this order was given the Treasurer of'
the .Burneagle Coal & Coke Corporation, which specifically
set out in the order. that it was to be the last cash payment
made on the. Frid-Mullins stock; that Mr. Walker was to receive $5000.00 principal, and W. P .Henritze w~s to receive
the interest on· the deferred payment until paid by the Burneagle Coal & Coke Corporation. Having had absolutely
nothing at any time to do with the handling of the funds or
the books of the corporation, I am unable to say 'vhen Mr ..
'Valker reeeived thi~ $5000.00 principal on this order, but it
is immaterial to me as to when he got it so long as I received
the interest. 'fhis $5000.00 should have been paid J as. E.
Walker, as stated before, the day that I conveyed as
[118] President of the Frid-~Iullins Coal & Coke Corporation, to the Burneagle Coal Company.
Q. In other words, when we made your final settlement
with the Bnrneagle Coal & Coke Company, you required them
to pay y-ou the interest on this $5000.00 up to that time be . .
cause your order had set forth ou the face of it that Mr.
Walker 'vas to be paid out of that final payment the princi.
pal, and you were to have the interest?
A. Mr. Hall, it is just as broad as it is long. If the
money was paid J as. E. Walker six months before it was due, ·
it makes no difference· to 'me. If when J as. E. Walker was
paid this money, they charged my account with it ,I have
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nothing to do with that. ~fy order stated it was to be absolutely the last cash payment. If the corporation had the
money tp pay Mr. Walker, they should have paid me months
before they did.
Q. Were there any other conditions that entered into
this difference of interest as shown by your account with the
Burneagle Coal & Coke Company except this $5000.00 that
the committee did not understand t
A. Nothing that I lmo"~· I have never been in conference with the committee, never talked with them and know
nothing about their find:.ng·s.
Q. You were present at the meeting of the stockholders
of the Burneagle Coal & Coke Corporation at which this report of the committee under date of March 2, 1922, was
[119] filed, were you notY
A. I think so.
Q. Yon also say that you had a copy of that printed report. Could you not tell what the findings of that committee
were from hearing that report read and from having a copy
of itY
A. Being so thoroughly disgusted with the entire findings of the committee, I expect I have given it less attention
than almost any stockholder in the Burneagle Coal & Coke
Company.
Q. Do you mean to say that you have not examined the
report of this committee?
·A. I do.
Q. And that it.made no impression on you and that you
took no interest in it'
A. Only in so far as I held stock in the corporation.
Q. Did I understand you to say that you became so disgusted with this report that you did not look into it any more,
or words to that effect?
A. You did.
Q. How and "rhy did you become disguested, Mr. Henritze?
A. After havin~ seen tl1e workings of the corporation
and the trouble we have had in closing the transaction, the
day I delivered the deed to the Burneagle Coal Company, I
have endeavored to forget.
Q. Endeavored to forget what?
A. The way a good piece of property had been handled.
Having had all the faith in the 'vorld in Jas. E. Walker,
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.[120] the last fellow that I would have expected to have laid
down, as I would say, on a good proposition.
Q. We were talking about your becoming disgusted with
the report of the committee 1
A. So far as the report of the committee is concerned,.
as I said before I am only interested as a stockholder. Realizing that when this suit will have been finished, as I consider
it, the bone will be picked more than clean.
Q. It was not picked very clean to start with then in
the original organization?
A. I have never considered it so, having sold worse
property at more than double the figure in cash, being four
times as far from a railroad, getting all of my money and
having left a regular bunch of friends.
Q. The contract of May, 1917, provides how the promoters common stock is to be ·divided among the promoters
and organizers of the Burneagle Coal & Coke Corporation,
and also provides that W. P. Henritze is to receive $50,000.00
of that promoters or organizers stock. Did you receive that
$50,000.00 of stock?
A. I did.
Q~ Do you still hold that $50,000.00 'vorth of promoters
stock that you received?
A. I do and expect to hold it.
Q. The report of this committee, of which you received
a copy and glanced over, contained copy of the contract of
May 7, 1917, which contract contained the provision
[121] "it being hereby mutually agreed and understood that
the minutes of the Burneagle Coal & Coke Corporation, when they shall have been prepared, shall show said
$100,000.00 as be!ng issued as a part of the purchase price of
the holdings of the Frid-Mullins Coal & Coke Company, Incorporated, and this paper is signed by W. P. I-Ienritze and
agreed to by him as authorizing the officers of the co,rpora_tion to issue said $100,000.00 in amounts hereinbefore set
forth, to himself, ,J as. E. Walker, C. S. ~IcNulty and H. E.
Obenshain.'' Did you see that contract in this report of the
committee?
A. I did not have to see it in the report of the committee. I had a contract of that kind of May 7, 1917, with those
gentlemen and cared nothing for the report of the committee.
Q. Did it make any impression on you for a contract,
such as the contract of May 7, 1917, to go out to the stock-
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holders of this company Y
.A. Absolutely 110: It was a matter of record in the corporation's books and minutes, absolutely nothing to conceal,
part of the purchase price, my stock to do with as I saw fit.
Q. Didn '.t you tell Mr. Mahood about this contract of
May 7, 1917, and a:bout this provision in it and told him not
to divulge it?
A. I did not.
. Q. Why did you sign a contract that was false upon its
face, Mr. Henritze?
A. I would respectfully request that in this exB.mination you do not again ask me as to why I would sign a
[122] false statement. I would never put my name to any
. paper that· I would, for any reason, not wish my associates to be familiar with. This contract as of May 7, 1917,
as I understood it, was to go into the minutes of the corporation, the Burneagle Coal Corporation.
Q. Ho'v could you ·understand it was to go into the minutes of the corporation when it contained an express provision to the effect that when those minutes 'vere written up
they should show this stock as a part of the purchase money,
when, in fact, the contract showed it was promoters stock?
A. There is no contract show:ng it was promoters stock,
so far as I know. As I understand· it, the statement of the
Corporation Commission refers to this $100,000.00 of common stock, the minutes of the first meeting of the corporation
referred to the $100,000.00 common stock, the agents that I
have talked to were familiar with the $100,000.00 of common
stock that 'vas to go to Henritze when it was not worth the
paper it was written on. That under the original contract as
of April 6, 1917, there was to have been issued, divided as hetween Mr. Obenshain, Mr. McNulty and Mr. Walker $250,000.00 worth of common stock. I was approached by Mr. Jas.
E. Walker who agreed, as President of the Burneagle Coal
& Coke Corporation to cancel $150,000.00 worth of the common stock, making my $100,000.00 of greater value. .They
agreed to do this if I would cancel my $100,000.00 worth of
stock absolutely refus: ng to enter into any other than
[123] the contract of April 6th and May 7th. They finally
showed me by the sheet that my stock would be of greater value 'vith the $150,000.00 canceled. They agreed that in
so much as the original contract as of ~ay 6th provided that
they would have received· $50,000.00, that if I would, after
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having received my $100,000.00 worth of common stock, when
the deal would have been completed, deliver to them $50,000.00 worth of stock to be issued in a block of $20,000.00 toJas·. E. Walker, $20,000.00 to C. S. McNulty, $10,000.00 to
Jas. E. _Walker, $20,000 . 00 to C. S. MsNulty, $10,000.00 to
H .E. Obenshain, that they 'vould cancel the $50,000.00 each
that they would have had. Having nothing to · do with the
management of the corporation, and thinking that at the
completion of the contract the $100,000.00 worth of stock was
coming to me, that I could do with it as I saw fit, I entered
into this contract authorizing the officers of the corporation
to deliver to Mr. Walker, Mr. McNulty and Mr. Obenshain
the stock as outlined, feeling that I had nothing to conceal
from any one at any time, that I was absolutely within my
rights.
Q. Does not the first contract referred to of the 6th day
of April, 1917, entered into by these promoters and signed
by you, show that the purchase price of the holdings of stock
of the Frid-Mullins Coal & Coke Corporation 'vas to be $237,500.00~

A. And $100,000.00 common stock.
Q. Point out in the contract of April 6, 1917, where·
that provision is with reference to the $100,000.00 of
.[124] stock (exhibiting contract to witness) whicl1 was to be
a part of the purchase pr:ce of the Frid-nlullins CoaJ
& Coke Company" atock or holdings Y
·
A. The contract contains this provision: "The residue of the common stock, to-wit, 12,500 shares shall be divided
as follows: 5000 shares toW. P. Henritze, 7500 shares to II.
E. Obenshain.''
Q. The contract referred to of April 6, 1917, contains
the provision: '' $250,000.00 of the said common stoclr shall
be sold along 'vith the $500,000.00 of preferred stock, and
$250,000.00 of the common stock shall go to the promoters
and organizers of the proposed corporation as above set
forth." Were you one of the promoters or organ.7zers that
was ·to participate in the division of that $250,000.00 'vorth
of common stock?
A. Not one of the promoters of the corporation that was
to participate in the $250,000.00 worth of common stock.
Q. Were you, -whether as a promoter or not, to participate in that $250,000.00 'vorth of common stock referred to
in the clause of the contract I have just read to you T
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A. It sets out in the clause just read by me as to how
the common stock of the Burneagle Coal & Coke Corporation
'vas to have been disposed of. As to 'vhat part of this stock
was to be sold with the preferred, it states in that clause that
W. P. Henritze is to receive 5000 shares of the par value of
$20.00 per share-it d!Jn 't say $20.00 per share but nevertheless it being in the clause above that it should be $20.00
[125] par value-this 5000 shares named in this clause represents $100,000.00 that W. P. Henritze was to receive
on the purchase price of the Frid-~fullins stock.
Q. Were the 5000 shares of common stock that were to
go to you under the clause which you read from the contract,
a part of the $250,000.00 mentioned in the clause which I
read in a previous question as going to promoters and organizers of .the proposed corporation Y
A. Regardless as to how the -clause reads, there was
never anything contemplated, in so far as I was concerned,
on the division of this common stock other than that I was
to have received the $100,000.00 in stock as purchase price of
the Frid-Mullins holdings, and the stock that I bought outright as a purchaser of the preferred holdings of t11e Bur:.
neagle Coal & Coke Company. I have never received a bonus
stock.
Q. I am not trying to get at what you contemplated.
I am dealing with the simple provision of the contract and I
want to repeat the question and I would like to have a direct
answer to it. Were the 5000 shares of stock that were to go
to W. P. Henritze under the clause that you read from the
contract a part of the $250,000.00 of common stock referred
to in the clause which I read as promoters or organizers
stockY
A. You being an attorney, having the contract before
you, would be in a better position to interpret this clause than
my self.
Q. It is not a question of interpretation. I will put the
contract before you. This is the clause that you read
f126l from the contract., "The residue of the stock, to-wit:
12,500.00 shares shall be divided as follows, 5000 shares
to-W. P. Henritze, 7500 shares to H. E. Obenshain.'' The
other clause I referred to is the one I pointed out, ."$250,000.00 of the said common stock shall be sold along with the
$500,000.00 of preferred stock ,and $250,000.00 of the common
Rtock shall go to the promoters and organizers of the pro-
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posed corporation.'' My question is simply this, is the 5000
shares referred to in the first clause which I have read a part
of the $250,000.00 referred to in the second clause which I
have read. Answer it yes or no, please; say whether it was
or was not?
..A.. I am unable to ·answer the qpestion.
Mr. Caldwell: This question is expected to as the contract construes itself .
Q. So I understand you, in answer to that question, that
you cannot say whether the 5000 shares of ;stock that were t<>'
go to you was a part of the $250,000.00 of promoters and organizers stockY
A. That was my answer.
Q. So you do not know whether it was or was not pro-moters and organizers stockY
A. I do not.
Q. Who was the $250,000.00 of promoters or organizers
. stock to ,go to referred to in that contract Y·
A. The contract .said it was to go to H. E. Obenshain.
[127] Q. The whole $250,000.00 of promoters and organizers stock was to .go to H. E. Obenshain and his associates?
A. No, as I recall, 7500 shares were to go to H. E. Oben
shain, it says; no associates mentioned.
Q. Who was the rest of it to go to f
A. W .P. Henritze was to receive 5000 shares of the
common stock of the Burneagle Coal & Coke Corporatin11.

The further taking of these depositions is adjourne-) to
tomorrow, September 29, 1922, at the same place at 9.:'30
o'clock P.M.
BESSIE W. WATKINS.
Pursuant to adjournment, the further taking of these
·depositions is resumed this the 29th day of 'September, 19~~,.
at 9 :30 o'clock ·p. 1\ti., the same parties ·being pre~ent.
BESSIE W. WATKINS.
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'"\V. P. I!ENRITZE

W.P. Henritze, still on the stand.
By

~Ir.

Hall:

Q. You spoke in your testimony on yesterday of a draft
being given for $25,000.00, as I understood it, in favor of the
·Bank of Log·an drawn on the First National Bank of Roanoke.
When was that draft given?
A. On the 6th day of April, 1917.
[128] Where was the draft drawn Y
A. In the First National Bank of Logan.
Q. Who was present when that draft was drawn?
A. Jas. E. Walker, C. S. McNulty, Naaman Jackson
and W. P. Henritze. I do not know what other employees of
the First National Bank of Logan were present.
Q. How did it happen that W. P. Henritze, J as. E.
Walker and C. S. McNulty were at th~ First National Bank
of Logan at that timet
A. On the way to Roanoke from the property.
Q. You gentlemen had been out there to make an examination of this property, as I understand you Y
A. That is correct.
Q. How long did you stay on the property, how long
'vere you out there, in other words on t4at visit?
A. About 24 hours.
G. When did you first begin negotiations with Jas. E .
.Walker in reference to this property, as stated ilt your deposition on yesterday f .
A. I would say about a week previous to this trip ..
Q. A week previous to your visit out to the property
on the occasion when the draft was given?
·
A. ~iy answer, a week previous to April 6, 1917.
Q. Had you, with any of these gentlemen you have
named, been out there on any previous trip to examine this
property?
A. I had.
Q. With whom f
[129] A. C.S. 1\fcNulty, Obenshain.
Q. When did you g·o there with C. S. McNulty and :Nir.
Obenshain?
A. As I recall about April 2 ,1917.
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Q. You spoke of having paid an engineer named Me...
· Corkle certain engineering fees for an examination and report on this property. after the contract for the sale ·of the
property had been entered into with this proposed new corporation, and you were asked to produce your checks sho,ving these payments. Have you produced those checks Y
A. I have not.
Q. Have you produced any of the other data that you
were asked to produce yesterday afternoon in connection with
this transaction f
·
A. Not knowing as to when l would. be expected to produce this evidence, I have given it no further thought.
Q. When you leave the witness stand, will you examine
your documents and :files and produce the documents that you~
were asked to produce so that you can be further examined.
about them, if necessary?
A. Given a reasonable time in which to collect this data,
yes.·
Q. Was this man, McCorkle, whom you refer to as an
engineer whom you paid, a member of the firm of Boilow·
McCorkle & Wilson.?
A. I am not sure whether a partnership existed at the'
time or .not between the parties ·mentioned.
Q. The other parties mentioned, though ,were associated
with McCorkle about the time this work was done, were
[130] they notf
A. I think
Q. I understood you to say on yesterday that there was
an agreement between certain parties as to the control of the
proposed new corporation for a period of three years. Was
that a verbal contract or a written contract?
·A. It should have been a written contract, I do not recall 'vhether it was written into the face of the contract as
of April 6th or not.
Q. If it was not written into the contract of April 6th,
1917, was there any other written contracts far as you recall r
A. There was not.
Q. vVhat were the terms of that agreement, as far as
you can state from recollection Y
A. The only interest I had in any contract that might
have been 'vritten or verbal was that the common stock, of
which I was to receive $100,000.00 as part of the purchase
price of the Frid-1\tiullins Coal & Coke Company stock, was

so.
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to have been protected. This $100,000.00 common stock being
part of the purchase price of the Frld-Mullins Coal & Coke
Company stock, the only interest I had in any contract controlling the property was to protect from any officers that
might have tried to cancel or kill the value of the common
stock.
Q. I think you misunderstood my question. I am not
asking as to the interest you had in such a contract,
[131] but my question is what were the terms of that contract?
A. As I recalJ, there was to have been written.into the
contract of April 6, ~917, an agreement between J as. E. Walker, C. S. McNulty and H. E. Obenshain, that any corporati :m
that might be formed, or any stock that might be issued att I
sold, that the common stock was to have had the voting pow•·r
and control of the property for a period of three years, wit;l
the understanding that the preferred stock be paid a div:i..
dend, and if at the expiration of the three year period a corporation, under the control of the common stockholders, had
failed to make the property a success, at the expiration 0f
. three years, that the common and preferred stock was to
have equal voting power and control over the property.
· Q. Was that agreement to apply to the whole of the
$500,000.00 of common stock that was to be issued undc1· the
terms of the agreement of April 6, 1917?
A. If this $500,000.00 of common stock was to have he•• 11
the total issue of common stock, yes.
Q. And it was to apply to the $250,000.00 of the common stock that was to be issued to you and H. E. Obenshain
under the agreement of April 6, 19177
A. It was.
Q. It was also to apply to the $100,000.00 that was to he
issued in the proportions set out under the suppl.Hneutnl
agreement of May 7, 1917?
A. It was.
Q. Where 'vere these contracts of . April 6, 1fHi ar .l
[1321 May 7, 1917, preparerli
A. In Roanoke.
Q.- In whose office and by whom?
A. I do not know. I take it Mr. C. S. McNult~-~ flnd his
associates prepared the contract for Mr. Walker. ·
Q. Where did you get your copy of the contracts of
April 6, 1917 and 1\'Iay 7, Hl17?

·
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A.

From 1\IIr. McNulty.
Did each of the parties to those agreements have
copies- of those contracts?
A. Yes, so far as I know.
Q. When did you get your copy T
A. On the day of signing it.
Q. Have you had those copies since the day they were
signed?
.A. I have.
Q. After the. organization of the Burneagle Coal & Coke
Company, what was done in its stockholders meeting with a
view of carrying out this contract, un<:Ier which the common
stockholders were to have control of the company for a period
-of three years Y
A. Not being a .stockholder at the meeting of the 'Burneagle Coal & Coke Corporation ,and having no interest in
the same at this time, I attended no stockholders meet~ng and
am unable to state as to what was done.
Q. I understood you to say on y~sterday that certain
stock of the Burneagle Coal & Coke Company had been
[133] issued to you. When was that stock issued to you Y .
A. I do not recall the date. There was probably stock
issued in the name of vV. P. Henritze the latter part of May,
1917. As I recall, I gave Mr. Obenshain's organization an
application blank filled for $17,500.00 worth of preferred
stock of the Burneagle Coal & Coke Corporation on the day
that I first saw Carl F. Schoew's report of the property. As
I recall there were a couple of notes issued in part payment
of this stock and that I was charged with probablY. $5000.00
on the books of the Burneagle Coal & Coke Company. I do
. not recall the date of this issue.
Q. The records of the Burneagle Coal & Coke Company
seem to indicate that certificate No. 5 for 100 shares of the
common stock of that company was issued toW. P. Henritze
on the 8th day of May, 1917. Did you rece.ive that 100 shares
of stockY
'
A. I do not remember having receive~ a separate certificate for 100 shares of stock. I m:ght say along about this
date I sold to Dr. Hughes a piece or a block of the common
stock of the Burneagle Coal & Coke Corporation, but as I
recall it was for fifty shares, this stock being part of the preferred stock that I had to apply for.
Q. It also appears from the stock records of the BurQ.
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neagle Coal & Coke Company that on the same date, ~Iay 8,
1917, there were issued to you the following stock certificates
for colnm.on stock: No. 53 for 100 shares, No. 54 for 100
shares, No. 55 for 50 shares, No. 56 for 50 shares, No.
(134] 57 for 25 shares, No. 58 for 25 shares, No. 59 for 25
shares, No. 60 for 25 shares, No. 61 for 20 shares, No.
61 for 15 shares, No. 63 for 10 shares, No. 64 for 10 shares,
No. 65 for 5 shares. Did you· receive the certificates referred
toT
A. What is the total number of shares, please 1
Q. The total number of shares seems to be 460 shares.
A. A part of this stock was delivered to me, then in so
far as l had been charged on the books of the Burneagle Coal
& Coke Corporation, the balance of this stock, common and
preferred, was delivered to me, as I recall when the notesour understanding had been complied with. That is not good
sense, I will correct it as follows:
I am not sure as to whether I actually gave Mr. Oben~
shain's organization notes for the deferred payments on this
stock, or whether I had a verbal agreement with he and Mr.
McNulty as to when this stock was to have been charged to
my account. However, when this debit charge was ,made
against me, as I recall, I received the stock, totaling $17,500.00
. less the certificate or certificates issued toW. P. Nininger and
charged toW. P .. Henritze's account.
·
Q. There also appears to have been issued to you on
May 29, 1917, certificate No. 49 for 750 shares of comznon
stock of the Burneagle Coal & Coke Corporation. Was that
certificate of stock issued to you 1
A. As I recall these certificates were issued, as stated.
in my previous answer, to the total amount of $17,[135] 500.00. These certificates were issued to W. P. Henritze, W. P. Nininger and Dr. Hughes. I do not recall
the date of the issues of the different certificates or their
amounts.
Q. The who1e of this $17,500.00 of stock that you havf'
reference to "ras common stock of the Burneagle Coal & Coke
Corporation, was it not'
A. Yes.
Q. Did you not, ~Ir. Henritze, from time to time during
the year, 1917, acquire a holding of common ~tock in the Burneagle Coal & Coke Company aggregating 3060 shares?
A. I did not.
·
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Q. You say you only acquired 17,500.00 par value of
the common stock of this company?
A. I made no statement of that kind. What I said w·,~.:~
that a total of $17,500.00 of the common stock was, or should
have been issued to W. P. Henritze, to W. P. Nininger and
Dr. Hughes. The books of the Burneagle Coal & Coke Corporation should show that I 'vas ·charged with this stock. A.s
stated before, I do not recall the dates o~ the delivery or this
above mentioned .stock.
Q. Of the common stock that you did actually receive
of the Burneagle Coal & Coke Corporation, how much of it
was issued to you under the agreements 'of April 6, 1917 and!
May 7, 1917, and how much of it was stock that was actually
paid for in money by you T
A. All of the stock issued to me, as between J. W. Gillespie, President of the Burneagle Coal & Coke Corporation 1
when I delivered the deed to the Burneagle Coal people for
the property, was paid for in cash, or its equivalent,.
,[136] and what I mean by equivalent is a credit going to the
Burneagle Coal & Coke Corporation on the purchase
· price of the Frid-Mullins stock.
Q. Do I understand you, by that answer, to mean that
.the $100,000.00 ~orth of common stock, which you claim you
were to received under these agreements that have already
been referred to, were paid for in cash, or its equivalent in
the sale of the property. Is that what you mean.
·
A. That is not what I mean.
Q. How much of this stock did you actually pay for in
cash?
A. $17,500.00.
Q. All of the certificates which I have referred to as
having been issued to you were dated as early as May, 1917.
Did ·you actually buy and pay for in cash; or· its equivalent,
as you have stated, all of that stock that was issued to you at
that time?
A. As stated before I care nothing about the date of the
certificates, the books of the Burneagle Coal & Coke Corporation will show at what time this stock was charged to me, at
which date I should have received said stock.
Q. And you have no recollection at all as to when that
stock wa§ actually issued to you and charged to you on
[137] the books of the Burneagle Coal & Coke Corporation 1
A. I have not refreshed my mind along this line, I do

163
not lmow.
Q. Can you answer this question. State whether or not
any of this common stock referred to in the previous question
was issued to you during the year, 1917?
.A.. Yes, some of these certificates to the $17,500.00 common stock were issued to me or to my assigns in -1917.
Q. Did you get any of this common stock yourself that
was issued in 1917?
·
A. I did.
Q. How long did you hold it 1
.A. From then on.
Q. So then, you have been a stockholder in this corporation, the Burneagle Coal & Coke Company, from 1917 on to
the present date?
A. I have.
Q. Ho'v much preferred stock of this company was issued to you in the year, 1917?
A. As I recall, $15,000.00 toW. P. Henritze.
Q. So then, since the time this stock was issued to you
in 1917, you have held at least $15,000.QO wot:th of the preferred stock of the corporation and certain of its ·common stockY
A. Not less than .$10,000.00 of the preferred stock o:f'
the Burneagle Coal & Coke Corporation b'as been held
[138] by me at any time. There "was some question over a
settlement of a bout $5000.00 of the preferred and common stock that I do not at this time recall just how it was
handled, there being some question as to where the brokerage
was to have gone, I do not recall as to how this $5000.00 worth
of stock was handled, whether it was cancelled and I was
given credit or whether there is a debit charge today on the
books of the Burneagle Coal & Coke Corporation against me
for this $5000.00 stock.
Q. Was some of this preferred stock issued to you in
. l\{ay, 1917?
A. I think not.
Q. When do you thin}{ it 'vas issued?
A. It may have been the one-third of the stock issued to
me and voted bv me 'n May if the books show ·tl1at at that
time I had paid for this one-third of the stock. This stock
was held by me and voted only after it had been paid for.
The books of the Corporation should show the correct date.
I have no memorandum covering this transaction.
Q. Was any of the common stock, which we have al-
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ready referred to as being issued to you, issued in May, 19171
A. As the preferred stock, there was one share of COII:lmon stock issued at and on the same date as the preferred.
Q. If you had issued to you in the year, 1917, the preferred stock and the common stock in this Corporation, which
has already been mentioned and which you have held .
[139] ever since, why did you say that not being a stock-holder of this corporation, you had no interest in it and in
its affairs 7
.
A. For two reasons.· One of them was that this stock
was only issued to me on payment of same, and before having attended a stockholders meeting I went to the Pacific
Coast where I stayed for some four months, knowing nothing
about the working of the Burneagle Coal & Coke Corporation
during my absence. As I recall, on my return from the Coast,
which was about September, I got possession of this stock
that I had agreed to purchase before leaving, believing that
the stock issued to me prior to my trip to the West under my
subscription was and had been issued toW. P. Nininger and
Dr. Hughes. This is my reason for stating that up to this ..
time I was not a stoc'kholder.
Q. It appears from the agreeiD;ent of April 6, 1917, that
$5~00 of each share of stock that was sold was to go to certain parties, $3.00 of that $5.00 to go to agents selling the
. stock and $2.00 was to go to certain other parties. Did you
not agree to accept 20 per cent of the $2.00 that was to go to
certain parties and pay your part of the organization expenses of the proposed corporation that was to be formed Y
A. I did not agree to accept 20 per cent of any monies
to go to the promotion of any organization. I did, however,
agree to accept 20 per cent for services to be rendered to any
corporation that might then exist or be organized. .
Q. Did you not agree to pay your proportionate part
. of the organization expenses of the proposed corpora-.
,[140] tion that was to take over the holdings of the FridMullins Coal Company?
A. I did not.
Q. I show you a paper and I will ask you to examine
that and state in whose handwriting it is?
A. I did. I wrote the proposition and signed it.
Q. Please read that paper into the reco_rd Y
A. Witness reading:

I~
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"Logan, West Virginia, April 6, 1917.
"I, W. P. Henritze, hereby agree to accept 20
per cent of the $2.00 on each share of stock sold in
the proposed company that is to take over the FridMullins Coal & Coke Company holdings, and to pay
my proportion part of said organization, there being a verbal mutual &greement this day made with .
C. S. ~IcNulty and H. E. Obenshain, agents for Jas.
E. Walker on a proposed issue of 25,000 shares to
be sold at $25.00 per share, $20.00 per, and that a
draft .for $25,000.00 this day drawn by the First N ationa! Bank of Logan is paid on sight.
(Signed)

'\V. P. B.enritze."

Q. That paper is in yaur handwriting and signed by
you?
A.

This paper is in my handwriting and signed by me.
This contract is of 4-6-17, no part of which 'vas ever
[141] carried out by W. P. Henritze, Jas. E. Walker, C. S.
McNulty or H. E. Obenshain.
·
(Paper filed as Ex. Henritze No. 1.)

Q. It appears from the contract of April 6, 1917, that
$3.00 on every share of preferred stock, with its combination
of stock sold, was to go to the agents or brokers 'vlio made the
sal.e of the stock. Did you get any part of that $3.00 or that
commission or brokerage pn any of the stock that was sold
·in the Burneagle Coal & Coke Corporation?
A. Indirectly yes, on the sale of stock to W. P. Nininger.
Q. Was that aUf
A. It is.
(~. Did you sell any stock to anybody else!
A. I did not except the common stock issued to J. A.
Hughes.
Q. Did you get any commission on the stock issued to
Hughes?
A. The common stock, not on a basis of $3.00 per share,
there being a question as to 'vhat the true value of the common stock was. I sold this common stock, as I recall, at $10.00
a share.
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Q. Did you get any part of the $2.00 that was paid on
those sales 1
·
A. Having an agreement with Mr. McNulty and Mr..
Obenshain, this stock was sold me not at $25.00 but at
[142] $20.00 per share, as I recall.·
Q. Did you not make a sale of ·$500.00 worth of preferred and common stock to· J. H. Dunkley 7
A. I do not rembember.
Q. To refresh your memory, I show yo~ astock sub-·
scription With your name to it as the salesman or agent wh<>'
made the sale. Did you make that sale?
A. I do not recall that Dr. Dunkley ever owned any
stock in the corporation. If so it slipped my memory. If Dr.
Dunkley ever owned any stock of the Burneagle Coal & Coke
Company, it was due to the efforts of W. P. and J. W. Henritze, I suppose.
.
Q. The name of J. E. Dunkley is signed to this sto~k
subscription, and the name of W. P. Henritze, agent is also
signed to this stock subscription. Is that your signature?
A. That is my signature.. As I recall there were s·everal
applications signed, but there was never any stock issued,.
stock issued but not settled for.
Q. This stock subscription to J. H. Dunkley that I was:
just referred to bears date of lVIay 14, 1917?
A. Yes.
Q. Did you get the whole or any part of the commission:
or brokerage of $3.00 per share of this stock to Dunkley Y
A. I do not remember it. The transaction has absolutely slipped my mind.
Q. The stock sold toW. P. Nininger by W. P. Henritze,.
ag·ent, appears to have been 100 shares at $2500.00.
[143] Did you get the $3.00 per share commission or brokerage, or any part of it, on the sale of that stock to W. p·.
Nininger?
A. I sold the stock to W. P. Nininger, as I remember
with an order to the Treasurer to issue the stock and charge
to my account. I do not remember ever having had these
three stock transactions going through the hands of W. E.
Obenshain, or his selling organization.
• Q. So if H. E. Obenshain and his selling organization,.
as you call it, did not get the $500.00 brokerage or commissions on that sale of $2500.00 of stock toW. P. Nininger, ·then
you got it ,didn't you
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A. I do not recall whether I gave Nininger or sold him
this stock at $20.00 or $25.00.
Q. I will ask you to examine that stock subscription of
W. P. Nininger, which appears to be signed by him and also
appears to be signed by you, dated May 14, 1917, and state at
what price that stock was sold toW. P. Nininger¥
A. The application dated May 14, 1917, signed by W. P.
Henritze, agent; also the signature of W. P. Nininger, is
signed by myself at his .direction. The stock being charged
to me~ under my original subscription, it is nobody's business
at what price I sold it. Therefore I refuse to answer.
Q. The Burneagle Coal & Coke Company did not get
but $2000.00 on that stock subscription of W. P. Nininger.
Who got the other $500.00?
A. That" is for you folks to find out.
Q. Do you refuse to answer that question also?
t144] A. I do, absolutely.
Q. I sho'v you a subscription of T. J. Hughes to the
stock of the Burneagle Coal & Coke Company, signed by W.
P. Henritze, agent, dated the 14th of May, 1917. Is that your
signature?
A. It is.
Q. You made that sale to rr .•J. Hughes, did you not?
A. I did.
Q. Do you refuse to answer as to who got the $5.00 comm;ssion or brokerage on the sale of that stock to T. J.
Hughes?
A. This does not seem to he tl~e stock transaction that
I had with T .•J. IIughes. As to whether this transaction was
ever completed, I do not know. I do not remember as to
whether or not I received a $.3.00 commission on this twenty
shares. The only stock transaction that I remember having
compl~ted with Dr. Hughes was for fifty shares of coinmon
stock at $10.00 a sharE~.
Mr. Hall: I offer in evidence stock subscriptions Nos.
116, 117 and 188, the signatures of vV. P. Henritze to which,
as agenf, he has already identified, as "Ex. He~ritze Nos. 2,
3 and 4.''

Cl Did you make any profit on the sale or holdings to
the Frid-1fullins Coal & Coke Corporation to the Burneagle
·Coni & Coke Corporation!
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Objected to by Mr. Coxe as immaterial.
Q. Under the advice of counsel, I decline to answer
[145] the question.
Q. Did anybody participate with you in any profits that
might have been made or that were made on that transaction of the sale of stock or holdings of the Frid-Mullins Coal
&Coke Company to the Burneagle Coal & Coke Company Y
A. There was.
Q. Who participated with you in these profits!
A. Being immaterial, I decline to answer the question.
Q. Was the contract under which the party or parties
who participated with you in those profits in writing or was
it verbal?
1\IIr. Caldwell: Counsel for Mr. Henritze advise him to
answer the question as to who participated with him in the
profits.
A. The only party deriving any profit other than myself on the sale of the Frid-Mullins stock was my brother, J.
S. Henritze.
Q. Answer the other part of the question as to whether
the agreement with the parties who praticipated with you in
these profits was written or verbal!
A. Verbal.
Q. My recollection is that you testified on yesterday
that prior to the time that the idea 'vas conceived of selling
this property as coal property, that you were having some examination of the timber made on. the land then held by the
Frid-Mullins Coal & Coke Company. Is that correct Y
A. That is correct.
[146] Q. When 'vas that examination of the timber made
that you refer to?
A. About the middle of March, 1917.
Q. Who made the examination of the timber?
A. J. S. Henritz·e, F. R. Mitchell, and others.
Q. For whom was that ex~mination made of the timber Y
A. W. P. Henritze.
.
. Q. vVhat. report was made as to the .value of the timber
of t4at tract of land at that time 1
Mr. Caldwell: We except t.o that question as immaterial
and instruct the witness not to answer.
A.

Under the advice of counsel that it is immaterial, I
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decline to answer the question.
Q. What was the timber represented to be worth on the
property at the time of the transaction with the Burneagle
Coal & Coke Company, in other words, the proposed sale of
it to this corporation to be formed t
·
By Mr. Coxe: Objected to as immaterial. The sole question is what the property was worth as an entirety and not
the timber alone.

A. Under the advice of counsel, I decline to answer the
question.

Q. So then you refuse to state what the timber on the
Frid-Mullins property was represented to be worth the time
the arrangement was entered into to sell this property to the
proposed corporation that was to be formed 1
By Mr. Coxe: There were no representations made
about the timber at all.
A .. There was never any representation made by me
[147] to the Burneagle Coal & Coke Corporation as to the
value of this timber or the property.
Q. When the promoters of the Burneagle Coal & Coke
Corporation were getting up the corporation and getting
subscriptions to the stock, what was the timber on the property represented to be worthY
A: You will have to get this information from the officers of the Burneagle Coal & Coke Corporation.
Q. You don't know anything about thatf
A. I do not. I just stated in the answer I never made
any representation as to the value of the timber or property
to the Burneag-le Coal & Coke Corporation.
By Mr. Coxe: You also mean the promoters, Mr. Obenshain or Mr. Walker.
Q.

You spoke of first taking up this question with Mr.

J as. E. Walker. Was that with a view of selling the timber
to

him·~

A. It was not.
Q. What wa~ the object of taking it up with him?
A. To furnish me from his West Virginia mills a practical saw mill man to go on to the property to lay out one or
more timber and saw mills sites that would be more practical
for manufacturing the tim her.

.
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Q. You submitted a proposition to a meeting of the
Board of Directors of the Burneagle Coal & Coke Cor[148] poration held on December 1, 1919, to purchase the
timber on the Frid-Mullins property, did you nott
A. I am not sure of this date.
Q. Did you submit a proposition Y
A. I did.
Q. At what timet
A. The first proposition. At the invitation of Mr. Jas.
E. Walker, I submitted in writing to the stockholders of the
Burneagle Coal & Coke Company a proposition which I read
before the meeting. The date was May 1, 1919.
Q. Was that proposition that you refer to of May 1,.
1919, submitted to the stockholders of the Burneagle Coal &
Coke Company 7
A. Either on the date of May 1, 1919, or the first meeting of the stockholders thereafter; I do not remember the
date o.f the stockholders meeting.
Q. The records of the Burneagle Coal & Coke Corpora...
tion show that the stockholders meeting was held· on Monday,.
M·ay 26, 1919. Was that the meeting to which your proposition was submitted t
A. My experience with the dates of the records of the·
· Burneagle Coal & Coke Corporation is such that I would not
care to say that May 26, 1919, was the first stockholders meeting after we had been approached by Mr. Walker as the President of the Burneagle Coal & Coke Company for a settlement.
Q. What was done at the meeting in May, 1919, to
'vhich you submitted this proposition with reference
[149] to the acceptance of the proposition?
A. N oth~ng, in so far as I know. Nothing came of the
proposition.
Q. At what price did you offer to buy the timber at that
timeY
A.· I agreed to pay for tl1e timber on the basis of their
engineer's report, Carl F. Schoew, of $25,000.00 for the timber ten inches and_ up, leaving sufficient timber on the property to mine it.
Q. Was your same proposition submitted to the subse. quent meeting of the· stockholders of the Burneagle Coal &
Coke Company?
A. It was.

\
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Q. When was that meeting held¥
A. I do not recall.
Q. The recorded minutes show that it was submitted to
a stockholders meeting held December 8, 1919, at eight o'clock
p. m. Can you say whether or not it was to that meeting
that your proposition was submitted?
A. I may have made a proposition prior to May 1, 1919,
but I do not recall.
Q. I am not asking you when you made the proposition,
but whether or not it W\ts submitted to ·the meeting that was
held on Dec. 8, 1919, as shown by the recorded minutes?
A. Any proposition that I may have made on Dec. 1st,
or at this December meeting early in 1919, I am sure
[150] nothing come of the proposition.
Q. · When was your proposition accepted Y
A. I do not remember this date, though, as I remember,
we consummated the deal early in January, 1920, when we
finally delivered the deed· to Mr. Gillespie, Prer:;iderit of The
Burneagle Coal & Coke Corporation.
. Q. Were you present in person at the meeting held in
Dece;rnber, 1919?
.
A. If there was a meeting held in December, 1919, I
was more than likely to have been present, I do not recall.
Q. Was the proposition "submitted at a meeting at which
you were present?
A. There was a proposition submitted to the directors
of the Burneagle Coal & Coke Corporation about this time.
As to how it went before the stockholders, I am not sure.
Q. You mean to say that you cannot recollect whether
you were present at a meeting of the stockl1olders held in
December, 1919, at which your proposition to purchase the
timber on the property was submitted?
A. I attended some three or four meetings of the stockholders and directors the latter part of 1919. I do not remember the dates of these different meetings.
Q. Was your proposition accepted hy the stockholders
meeting or rejected?
.
A. It was accepted by the stockholders and the directors were authorized. to settle with me along the lines
[1511 outlined by my attorney, ~{r. M. M. Caldwell.
Q. What settlement did you make or what price did
you pay for the timber on the property which you had transferred or caused to he transferred to the Burneagle Coal &
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<;'oke Company 1
By Mr. Caldwell: Don't the records show.
Mr. Hall: The minutes.
Mr. Caldwell: It makes no difference, he can answer,.
but I think the records are the best evidence.
A. The cash consideration, a cash credit was given to
the Burneagle Coal & Coke Company for .$25,000.00. May I
right here put into the record my proposition of May lst7
Q. Was that the proposition that was finally accepted·f
A. I made one of three propositions that was accepted.
After the officers of the Burneagle Coal & Coke Corporation
had tried to dispose of the timber, and as I understood it,.
having had had a value placed of $15,000.00 on the timber
by Jas. E. Walker, ex-President of the Corporation, who 'vas
a practical timberman, I agreed to take the timber at the original engineer's valuation. What I mean by original engineer's, valuation was the promoter's engineer, Karl Fr
Schoew, who placed this value on this timber. Again may I
submit the third proposition read to the stockholders and directors at these meetings in 1919?
Q. We have no objection to your submitting it if you
want toY
·
A. I would like very much to.
[152] Mr. Coxe:
ritze.

Go ahead and submit it then, Mr. Hen·

Witness : I will file a copy of the proposition and I
will read the letter to the officers of the corporation, which is
as follows:
''Roanoke, Va., May 1st, 1919..
Messrs. J. E Walker, c.· S. McNulty
and H. E. Obenshain,
Roanoke, Virginia.
Dear Sirs:
At your request I am making the proposition hereto attached to the Burneagle Coal & Coke Corporation, but with
the distinct understanding in doing so that I do not surrender
or release my claim against you for the balance due me by
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you under our contract of date May 7th, 1917.
Yours Yery truly,
(Signed) Vt. P. HENRITZE."
Proposition filed as Ex. Honritze No. 5.

Q. As I understand you, the Burneagle Coal & Coke
Corporation accepted your offer to pay $25,000.00 for the
timber upon this property1
A. They did. They did not, however, accept the proposition in so far as the notes of the corporation were concern·
. ed, which I agreed to take without additional security~ I
made them a proposition of $25,000.00 cash for the timber and
agreed to accept notes of the Burneagle Coal & Coke Corporation without a lien against the property, enabling them to
make a lease on an unincumbered property, the Board of Directors decided that the better way to handle the cash balance due me would be to make, as I remember, three notes,
two for $22,500.00 each and one for $3000.00 or $3500.00
[153] 'vith the understanding that I would accept a chair on
the Board of Directors, and jointly endorse the paper
that paid nie the balance due me and Mr. C. S. McNulty's bill,
as I recall, and several other outstanding obligations of the
Corporation. I agreed to do this with the new President,
Mr. Gillespie, who had been elected President of the corporation when he bought J as. E. Walker's stock and got, as I understood, control of the property, which I found. later to be
a m1stake. However, I made my final settlement with the
new President of the Corpora~ion.
Q. T:o,v soon after your proposition to the Burneagle
Coal & Coke Corporation to purchase this timber at $25,000. was it, that you sold this timbm·?
A. About seven months:
Q. When did you sell the timher·'J
A. The 14th day of Fehn1ary, 1920.
Q. \Vas the sale made hy a \\rritten contract?
A. It was.
Q. We would like for you to produce that contract and
- niake it a part of the record?
A. Feeling that these contracts and deeds are personal
property of my own, I do not care to submit them. I, how-
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ever, will be glad to give you any information as to what I
sold this timber for, as to what the consideration was and
how paid and by whom, if you have not already the information at hand. It is a matter of record ·both in Logan and
Mingo counties.
Q. I observe that when you gave the date of this contract, you referred to some paper. Is the paper you
[154] referred to the original contract under which you sold
this timber Y
A. It seems to be a copy of the original contract which
was not-the date of Feb. 14, 1920, is not the contract no ...v
of record under which this timber was sold to J. A. W oodr
trustee. This timber was not deeded to me as I remember
until about the 14th of February, in so much as that was the
:first date we were able to get Mr. Gillespie from Bedford City
to execute the paper. How.ever, the sale had been confirmed
by the Board of Directors some weeks previous to this. I do
not recall the exact time.
Q. When did your negotiations with Mr. Wood, the purchaser of the timber from you, begin Y
A. I would say about the 1st of February. I do notrecall the exact date. Mr. Wood had made a cruise of inspection of this timber for other parties, as I understand, who
had been in touch with Mr. McNulty. I was never able to get
·~line as to who the proposed purchasers were.
Q. When did Mr. Wood make this cruise for Mr. McNulty?
A. I am not sure .
. Q. It was prior to the acceptance of your proposition,
was it not"?
A. Yes.
Q. At what price did you sell this timber to Mr. Wood,.
trustee?
A. $75,000.00.
Q. Isn't it a fact that the stockholders meeting
the
Burneagle Coal & Coke Company was held on the
[155] nig·ht of Dec. 8, 1919, at eight o'clock p.m., which meeting you attended, and at which meeting your proposition to purchase the timber on this property 'vas accepted,
and that you left for West Virginia the next morning on an
early morning train and closed the sale of the timber on that
property either that day or the next day at the price of $75,000.00?
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A. It is not a fact. I never remember having attended
a stockholders meeting at night. There may have been such
a meeting held.
Q. I don't care whether it was at night or not. The
records show it "\vas at night. Didn't you leave the next
morning after the stockholders had accepted your proposition to buy that timber at $25,000.00 and go to West Virginia
and complete the sale on that day or the next day at $75,000.00?
A. I did not ..
Q. You know ~Ir. C. ~farkley, who lives here in Roanoke; do you not?
A. I am not sure.
·Q. Do you kno'v a gentleman here who is commonly
,
known as Mr. Chris Markley¥
A. With an office in the Terry building?
Q.· Yes .
.A. I know him.
Q. Do you ever remember meeting him on the train on
your way to West Virginia for the purpose of closing
[156] the sale of this timber on the Burneagle property?
A. I do not.
Q. Have no recollection of having discussed the matter
'vith him at all?
A. Absolutely not.
. Q. Do you remember meeting· him in a hotel in Charleston or Huntington on the same trip, the evening of that day
or the next day, and telling him about having consummated
this sale of the timber?
A. I am sure that I am not sufficiently close to Mr.
Markley to discuss my persoJ+al affairs. I may have met Mr.
Markley, I :.;-emember never having had any busin~ss 'vith
Mr. Markley or been associated with him in any business or a
s~cial 'vay. If I met Mr. Markley in :Huntington or Charleston and discussed with him the sale of any timber or anything
else, I have absolutely no recollection of it. However, I may
haYe met ~tfr. J\tiarldey as a Roanoker on the day mentioned.
If I did, I may have told him that I had some party or·parties
who would agree to pay $75,000.00 for ~ piece of timber.
However the negotiations that I had immediately after the
purchase of this timber fell through, and I eventually sold
the timber to A. J. I{itchin, of Ashland, l{y.. Between my
first trip after having secured this timber, I was in negotia-
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tion with no less than four timber concerns for the sale of
the timber.
Q. Did I understand you to say a while ago that you
sold the timber to a man named, Wood, as Trustee 7
[157] A. Mr. J .A. Wood had signed a ·contract to take the
timer, he was unable to make his check good and meet
his obligation, and the property was eventually sold by me,.
and J. A. Wood who had a $2500.00 equity, I believe, in the
property.
Q. Was the original contract which you made with J.,
A. Wood carried out?
A. Not in entirety. There were a number of changes
made both in the person of the purchasers, the time the timber was to be removed, the size of the timber, right of wayr
etc.
Q. Was the same purchase price that Wood had contracted to pay you for the timber actually paid you?
A. It was.
Q. Was there any more? ·
A. No more except the interest on deferred payments.
Q. In your testimony on yesterday you said that Mr ..
Obenshain had failed to comply with his agreements in connection with the sales of the Burneagle stock, and that he also
covered up certain things. Did I understand you correctly
as making that statement Y
A. As I remember on yesterday, in my statement,. Mr.
Obenshain and myself never' had any other contract other
than the one of April 6, 1917, which was jointly signed by
J as. E. Walker, C. S. McNulty, W. P. Henritze and H.
[158] ·E. Obenshain. My authority for any statement that
I made on yesterday as to what Mr. Obenshain had
done and had failed to do was from information gathered
from Mr. C. S. McNulty, who tells me, in my absence by letter, that Mr. Obenshain had joined the army, taken a desk
in Washington 'vhen they had a contract with him, by which
he was to have sold a sufficient amount of stock to bave paid
$237,500.00 if no more, and that he having had blank ·stock
certificates signed by J as. E. Walker, who w:as out of town,
Iiad instructed hie~ secretary, a right hand man, M-r:. Moomaw,
to issue to him his $10,000.00 wortl1, as he called it ,a. bonus
stock, which he so generously had, I understood, agreed to·
return to the stockholders, the ·proper officers of the Burneagle Coal & Coke Corporation. I have been asked more
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than once to sue Mr. Obenshain for not. complying with his
contract. IIaving never had a contract with Mr. Obenshain,
I never was in a position to force anything, but had I had .
a contract with Mr. Obenshain to have sold $237,500.00 worth
of stock, Mr. Obenshain would have sold it or shown me why.
He did not do so.
Q. So that is what you mean by your ·st.atement on yesterday that Mr. Obenshain has failed to comply with his contract, is it 1
A. In so far as I kno,v, my answer to you was that my
informatioJ:!. came from C. S. McNulty, who, together with
Jas. E. Walker, as I understand it, had the contract with Mr.
Obenshain to sell this stock.
Q. Did I understand you correctiy to say on yesterday
that Mr. Obenshain had covered up certain things in
.[159] connection with the sale of the stock of the Burneagle
Coal & Coke Corporation~
A. You did not.
Q. Did you not say that his records \vere kept or that
he handled them in such a way that things were covered up
and that you never did know whether you got your proper
percentage of the $2.00 that was to go to certain people under
the contract of April 6, 1917 ~
.
A. I did not use the language that anything had been
covered up, but the way the records of the Coal Securities
Corporation has been handled, in so far as I know, no one
· has been able to get heads or tails of the transaction.
Q. Didn't you say that Mr. Obenshain still owed you
money on account of those ttansactions iri connection w.ith
·the Coal Securities Corporation Y
A. I did.
Q. How does he still owe you money and how much
does he O\Ve you?
A. I am unable to sa~r what tlw amount is.
Q. Why does he owe you any amount?
A. The difference between what. was actually paid me
and the contract that was jointly signed as between us on
April 6, 1'917, or the one that was dated back to April 6th.
I am sure there is a difference at least of $2500.00 coming to
me under this contract.
Q. Did you not get checks regularly from the Coal Securities Company ever month for your part of the net
[1601 earn:ngs of that company, after deducting the expenses
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of operation?
A. I did not.
Q. Did you get any checks from that company repre . .
seuiillg your share of the earnings of that company!
A. I received checks to cover a proportionate part of
the money coming to me under this contract.
Q. Did not Mr. Obenshain make up monthly statements
of the Coal Securities Company showing the earnings of that
company and the proportions that each party interested in
that company was entitled to and send those statements to
you along with a check for your partY
· A. As I remember, this business was handled by Mr.
:hJioomaw, as Treasurer or Secretary of the Coal Securities
Corporation, a gentleman who I found later had a very convenient memory. I do not remember having ever received a
report from Mr. Obenshain. ·
Q. Who is that has a convenient memory Y
A. I said Mr. Moomaw.
Q. Did you receive checks and statements !rom Mr.
Moomaw who you say handled this business Y
A. I did.
.
Q. You received them monthly, didn't you?
A. I did not.
Q. At what intervals did you receive them Y
A. They were pi,"obably mailed out monthly, probably
ninety days or four months period, after being out of
[161] town this. lapse of time.
Q. Didn't the statements which you received show the
e~pense of operation of the Coal Securities Company and the
amount that each member was entitled to receive, or each
party was entitled to receive?
A. I do not recall just how these statements were made
up or as to what they ·contained, not having one of them before me.
Q. I show you one of them under date of Jan. 31. 1918,.
and I will ask you to look at that and see if you received a
copy of that statement, or a similar statement.
A. I don't remember having received a copy of this
·
statement, I may have done so.
Q. Were the statements that were sent yon anything
similar to this Y
.
A. Yes, they were similar. to this.
Q. In these statements that were sent you, can you tell
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whether or not the expense of operating the Coal Securities
Company were set forth f
A. I cannot.
Q. Did they show the earnings of the Coal Securities
Company?
A. I am not in a position to answer.
Q. Did they show who was entitled to the earnings of
the Coal Securities Company, and in what proportions the
earnings were divided.?
1[H32] A. I have no way of knowing that.
Q. Can you g-ive us any idea what these statements
did show, if they did not show the earning-s and expenses of
the Coal Securities Company, or who was entitled to the assets or profits of the company. What did they showY
A. Having been out of the city while a g-ood part of
this business was transacted, the only way I had to check
·back as to how my account mig-ht have stood under this agreement as of April 6, 1917, 'vould be to check the total stock
sales. Having no interest other than my 20 per cent in these
sales, that 'vas as far as I checked them.
Q. Didn't the statements that were furnished to you of
the Coal Securities Company purport to give the earnings,
expenses and the interest of the :parties interested in that
companyf
A. ·Yes.
Q. Has your answer to the bill in this case been prepared?
A. It has not.
Q. The bill in this case appears to have been filed on the
24th day of May, 1922. Why is it that you have not filed an
answer to itY
By Mr. Coxe, I can answer that, if you don't mind.
(To Mr. Henritze): Tell them what was told you, Mr.
Henritze.
A.

My attorneys will answer the question .

.Judge Henson: I understand after these depositions
are 'vritten up, that Mr. ~fcNulty can be recalled.
lVIr. Caldwell: As far as we are concerned, 've are going
to put Mr. Henritze on as one of our witnesses in chief. We
do not care .to cross examine at this time.
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Counsel for the defendants reserve their right to examine
Mr. Henritze when they put him op. the ,stand in chief.
Judge Henson: We reserve the right to cross examine.
(Signature waived.)
The further taking. of these depositions is adjourned to
2:30 ·o'clock p.m., September 29, 1922.
·
BESSIE W .WATKINS,
Notary Public.
Pursuant to· adjurnment, the taking of these depositionM
is resumed this the 29th day of September, 1922, at
[164] 2:30 o'clock p.m.
Same parties being present, Judge W. J. Henson and Mr.
H. M. Fox, attorneys for Mr. C. S. McNulty, the adverse wit~
ness, bemg both present.
BESSIE W. WATKINS.

C. S. McNULTY
C. ·s. McNulty, an adverse witness, being called by the
complainant, being first duly sworn, deposes as follows: ·

Direct Examination
By Mr.

f3.

V. Kemp:

Q. Won't you please state your residence and occupation, and where your residence and what your occupation has
been for the last ten or fifteen years 1
A. I am a resident of the City of Roanoke, Virginia, and
have been for the past eighteen years and have been a practicing attorney during that period.
Q. I believe you were present yesterday afternoon when
Mr. ,J. H. 1\fatthews testified "in this case f
A. Yes, sir. I was here part of the time. He started
before I came.
Q. You were also present yesterday afternoon when
Mr. Henritze was testifying as witness yesterday Y
A. Yes, sir.
Q. I think during your absence for a few minutes this
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. morning while

~Ir.

Henritze was testifying, that he

[165] testifies in substance that you had a Mr. Wood to make

, a cruise of the timber on the Burneagle property in
Logan County, West Virginia, shortly prior to the time when
this timber was·resold to Mr. Henritze. Will you plea-se state
whether you d1d have such a cruise made of the timber just
prior to the time of the sale of the timber to Mr. Henritze?
By Mr. Caldwell: Are you correct about the time? Mr.
McNulty was not here, and it may be misleading.

Q. Won't you please now answer the question that has
been propounded Y
A. I have 'no recollection of having had Mr. Wood to
make a cruise of the timber for the .Burneagle Coal & Coke
Corporation.
Q. Did you, in the latter part of 1919 or the early part
of 1920, either for yourself or for the Burneagle Coal & Coke
Corporation ,or anybody else, have a cruise of the timber
made by Mr. WoodY
A. No, sir. We had different timber concerns interested in the timber, trying to get them interested in the timber,
I do not know who they sent to the timber at all. There is
considerable correspondence in the files with different timber
people. As for my having had Mr. Wood make a cruise of
the timber for the Burneagle Coal Company, I did not.
Q.. You don't know of any cruise havirig been made of
this timber by Mr. Wood 1
[166] A. No, sir.
Q. Do you know Mr. WoodY
A. Yes, sir.
Q. Do you know ~Ir. Wood, the man to whom Mr. Henritze resold this t mber shortly after or after he purchased
it from 'the Burneagle Coal Company?
A. Yes, sir .
. Q. Had you known him before that time?
A. I think I had met Mr. Wood but I never knew him
personally until after he bought the timber from :Mr. H~n
ritze.
Q. Do you have any report from and shortly prior to
this sale to Mr. Henritze of this timberf
A. If there is any report by him, it was made for som~
one else and it will be in the files of the company. I do not
recollect any report made by Mr. Wood personally.
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· Q. I believe it is a fact that from the inception of the
Burneagle Coal & Coke Corporation, you were connected with
it?
A. Yes, sir.
Q. You were one of its first Directors Y
A. Yes, sir.
Q. Did you hold any office in that corporation except
of DirectorY
A. I was Vice-President of the corporation for a while,.
and then I was Secretary of the corporation.
Q. Were not the minute books of the corporation kept
in your office from the time of its organization until the
spring of this year Y
{167] A. Yes.
·
.
Q. I believe it ls true that you prepared the minutes,
of the records of the meetings of the stockholders and directors during the time this book was in your office Y
A. I prepared most of them, I think. Mr. C. A. Moomaw was Secretary for a portion of the time. He always:
took down the minutes, they were written up from his notes.
Q. Were those notes made at your direction at all 7
A. Well, perhaps they 'vere sometimes. He was sup:..
posed to take down what was done in the meetings. They
were drafted from his notes.
Q. Who did the drafting¥
A. I think~ usually assisted in that.
Q. That part of the minutes, drafting of the minutes of
the corporation, was done under your supervision 7
A. Yes, sir.
Q. Is it true or not that you were familiar with those
minutes as they were written up and entered into the minute
book from time to time?
A. Yes, sir.
Q. I believe it is also true that you had in your office a
:filing case in which you kept the correspondence and records
of ·this corporation ?
A. Yes, sir, after it 'vas turned over to me by Mr. Moomaw.
Q. When were they turned over to you by him?
A. I think it was May or .June, 1919.
Q. As far as you know, those minutes that were turned
over to you by him-I mean the records as turned
[1681 over to you by him-were complete?
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A. I suppose so.
Q. You never had any question in your mind about that,
I suppose1
·
A. So far as I examined them. I would not undertake
to say because there was a great mass of papers and correspondence and stuff done in connection with the company, I
never checked it when it wa.s turned over to me, I took it as
he turned it over to me.
Q. Didn't you also have in this filing case in which you
kept the papers and documents of the company a folder
which 'vas marked I-Ienritze or W. P. Henritze, showing the
correspondence between you and him f
A. Well, I would not undertake to say exactly how it
was marked. I turned practically all of those over to these
gentlemen when they went to make this examination, to this
committee.
Q. The reason why I am asking that question particularly is that it will be in evidence hereafter in this case that
the committee which, during the early part of this year, undertook to examine into the affairs of the company, did not
receive from you that folder marked Henritze. I just want
to know from yo~ whether it is your recollection that you did
deliver it to them 1
A. I do not recollect without making an examination.
Q. Do you recall the circumstance ·that you told them
that that file bad some private matters in it, personal
[169] matters of your own, and you therefore 'vould not deliver that to them. I do not mean the file. I mean the
folder, marked as I hav·e indicated~
.
A. I couldn't say at all. I am sure I did not refuse to
deliver to them anything that I considered having any bearing on the auditing of the books.
Q. Didn't you also have in this Burneagle fili.ng case a
folder marked ,Jas. FJ. Walker or 'Valker?
A·. Yes, sir, I think I did.
·
Q. Did You deliver that to this committee I haYe mentioned·?
·
·
A. I do not reeall. I know that 1 had some matters
that were entirely personal in some of these folders, that had
no bearing on the company's business. That is the only
character of correspondence that I withheld. Any of the
papers that I no"r have in my possession you and any of the
attorneys are perfectly welcome to examine and see. I offer

·. 184
to produce them now if you wish to see the~
Q. In that connection, and as it will be in evidence here-=
after that there was fo.und amongst the Burneagle Coal &
Coke Company's records that were delivered to this committee a letter from Mr. Jas. E. Walker to you, dated May 23,.
19.18; and that there was found no copy of any letter from you
to him previous to this letter that I have mentioned-! am
showing you this letter from J as. E. Walker to you
[170] dated May .23, 1918, 'and will ask you to produce the
copy of your letter to Mr. Walker which brought this
letter forth 7
A. I will look and see if I can find it.
Q. Do you recall receiving the letter I have just shown
you!
•
A. I think so.
Q. I Suppose you have read the bill in this case and the
exhibits!
A. Yes, sir.
Q. You were a. party to these ·contracts of April 6, 1917
and of May 7, 19177
A. I was.
.
Q. Did you receive from the corpor~tion any part of
the Company's common stock which it is provided under this
agreement that you should receive, as one of. the organizers
and directors~
·
A. Yes.
Q. How many shares did you receive?
A.I received stock of the par value of $20,000.00.
Q. How many shares T
A. One thousand.
Q. In other words, so far as these agreements are concerned as to the stock you were to receive, you did receive it 1
A. ·Yes, sir.
Q. Those agreements also provided that you and otherB
should receive certain sums from the sales of the stock
.[171] made to others. Did you receive anything from that
source?
A. Yes.
Q. HowmuchY
A. I could not tell you without checking it up. I will be
glad to do that.
Q. As the stock was sold, you did, from time to time ,receive what was owing to you under that phase of the con-
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tracts?
A. Yes, sir.
Q. Do you suppose it was as much as $2000.00f
A. Yes, sir.
Q. Do yon think it was as much as $3000.00?
A.. I couldn't tell you, Mr. Kemp, I would not say without refreshing my memory by looking it up.
Q. I believe a company was, in fact, created, composed
of yourself, :Mr. Henritze, Mr. Obenshain and Mr. Walker for
the purpose of carrying out that phase of those contracts,
was there not Y
A. Mr. Matthews was one of the original directors of
the company.
Q. Was Mr. ~atthews to receive anything in the way
of commissions T
A. No, sir.
Q. Ife really was not in this company composed of the
four gentlemen I first named Y
A. No, sir.
Q. Wasn't that company composed of ~Ir. Obenshain,
[172] yourself, W. P. Henritze and Jas .E. WalkerT
· A. Yes, sir.
iQ. It was known as the Coal Securities Company, I believe?
·
·
A. No, sir. I want_ to state at this point, if you will permit, the exact nature, as I understand, of that organization.
Mr. Walker, Mr. Henritze and myself originally were not to
have anything to do 'vith the sale of the stock, that was Mr.
Obenshain's part of this enterprise. We went into this
thi_ng, ·to organize this company for the purpose of selling
stock sufficiently to pay for it, if possible, sufficient stock to
operate it. Mr. Obenshain was to sell the stock and he was
to get $5~00 per share, as stated in the bill as being set apart
to pay Mr. Obenshain for selling the stock. The way we got
any portion of that was that ~Ir. Obenshain was to pay us
out of the $5.00 that he was to receive a certain amount for
our services and for assisting him in the sale of that stock.
Any mone'y that we g·ot from that was to come through Mr.
Obenshain. In other words, we were to get nothing from the
company for· any assistance or aid that we rendered him in
the sale of the stock. The stock was to be sold by him and he
would collect the money and· pay us our portion of it.
· Q. Was that a. part. of these contracts, wasn't that. done
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pursuant to those very contracts I have just alluded toY
A. Yes, sir, to carry out that contract ..
Q. In other words,. you lmew when these contracts were
made that you were to receive a part of the commis...
[173] sions that were realized from the sale of the stock of
the corporation, did you not 7
A. Yes, sir, and we also knew we were to aid him in any
·way possible in the sale of the stock.
Q. When it speaks of Mr. Obenshain and his associates
in selling this stock, that refers to you three gentlemen, you1
Mr. Walker and Mr. Henri tze?
A. Yes, sir, and anybody he would employ to aid him iri
the sale of the stock.
Q. But was it not definitely understood that to the extent of $2.00 in the sale of each share of stock you four gentlemen were to share Y
A. Yes, sir.
Q. But he was to have the active part of the work of
handling the sales Y
A. Yes, sir, he was to manage and sell it.
Q. I believe that from time to time as this transaction
progressed in the sale of the stock, he furnished you, either
by mail or otherwise, periodically typewritten statements of
the expenses he was incurring in making sales and what he
realized. from the. sales, and purporting to account to you for
your share1
·
A. Yes, sir.
Q. You certainly received those reports and statements
from the Coal Securities Company, didn't you Y
A. Yes, sir.
.
Q. That Coal Securities Company sold nothing else but
the stock of this corporation, did it?
[174] A. The Coal Securities Company was nothing else
but Mr. Obenshain, and that bank account was kept in
that way.
.
Q. That covered only the transactions, however, in the
sale of this stock?
A. That waR my understanding, nothing else at all ever
handled· by that name other than the sale of this stock.
Q. You understand then that after paying the costs incurred in making sales of this stock through the Coal Securities Company, or 'vhatever name may have been adopted,
that you were entitled to a certain per cent of the commis-

--~----~---
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sion, of its earnings t
A. Yes, sir.
Q. And you did receive itt
A. Yes, sir~
Q. And that was all pursuant to these preliminary con- .
tracts I have spoken of of April 6, 1917, and the supplemental
contract. of May 7, 1917 Y
A. Yes.
Q. Carrying out those undertakings T
A. Yes, sir.
Q. Do you know whether .Jas. E. Walker received anything as a part of the earnings made in the sale of this stockY
A. I am sure he did, I did not personally see him get
checks or anything of that kind.
Q. Did he menti9n it to you V
A. It was understood he was receiving it, I don't
1175] think there is any doubt about that.
Q. Are you able to identify a carbon copy of a letter
dated April 20, 1917, and to say whether or not you dictated
the original and mailed the original of such a letter to Mr.
Karl F. Schoew?
·A. Yes, sir.
Q. Yon did mail the original of that letter to Mr.
Schoew?
A. I am sure I did.
Q. The facts stated in that letter are true, of course Y
A. Yes.
Q. In this letter you say : ''I wired you from Norfolk
on Monday, the 16th inst. as follows:
'Closed 'vith H today proceed with topographical map
showing veins and openings H going to property tomorrow
to try and buy bottoms do nothing to excite natives and do
not let them know trade is closed am going to N 0 will be in
Roanoke Thursday'.''

'ro whom does the letter" H ",referred to in that quoted telegram mean?
·
A. Mr. Henritze.
We now :file that carbon copy of letter in evidence as

"E. S. McNulty No. 1.
Q. Wl1o prepared the statement of the

:fin~ncial

plan of
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this plaintiff corporation that was filed with the State Cor•
poration Commission of Virginia Y
A. I think I prepared it.
Q. Have you examined that statement as filed. as ~n
[176] exhibit with the bill in this suitY
A. Yes; sir.
Q. Do you identify that as the one which yon did file
·with the State Corporation Commission Y
A. I think that is a copy.
Q. Is it a certified copy 7
A. · I don't recollect whether it is certified or not.
Q. · T-he paper I allude to is Exhibit No. 6 with the bill
·and has attached to it certificate o"f N. W. Atkinson, First Assistant Clerk, State Corporation Commission. I will hand
this to you for inspection and ask you, after inspecting it, to .
say if it was prepared by yot1, or the original prepared by you
and filed with the 'Commission Y .
A. Yes, :sir., that· is the statement unless there has been
an error in copying it, and I have no reason to believe that ..
I think it is correct.
Q. Didn't you also in the summer of 1918 file with the
State Corporation Commission o:f;' Virginia, :in ·conformity
With what is called the Blue Sky Law of this State, an additional statement for the purpose of getting authority for the
sale of other stock of this corporation Y
A. Yes, sir.
Q. I hand you now 'vhat purports to be a certified copy
by N. W. Atkinson, First Assistant Clerk of the State Corporation, of the data 'vhich I understood you to say you prepared and filed with the Commission in 1918, and will ask
Yo'u to say, upon inspecting it, whether or not it ap[177] pea:rs to be a true copy of what you then filed Y
A. This statement was prepared by me _in Richmond,
partly in Richmond and partly here. The Blue Sky Law
had just gone into effect and very few lawyers knew how to
prepare a statement under that law. I am frank to admit
that I did not, and I went to Richmond and took the data of
the Burneagle Coal & Coke Corporation that I .deemed necessary to put into this statement and prepared it in the office·
of the Commission, or a large portion of it, under the advice
and guidance of one of the assistants in the office; then I
brought it to Roanoke, went over it with the officers of the
company, after which it was filed.
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Q. While you did prepare this with the advice and
guidance of the assistants in the office of the State Corporation Commission, yet, of course, they knew nothing of the
facts themselves with reference to the corporation, and in so
. far as it embodies statements of fact, they were your statements, were they not 1
A. Well, my statements and the statements of the officers of the company. We all worked on that statement trying to get it in accordance with the requirements of the Blue
·.Sky Law.
Q. In the matter of form I can understand that you
·would want to have it in coniformity with the statute, but in
the matter of the statement of facts as to what the company
received for. is stock and what it paid for the properties it
had acquired, in those respects the data was furnished
[178[ by you, was it not?
A. Not only by me personally, it was furnished by
the officers of the company. We all took it under ~dvise
ment in preparing that statement.
Q~ I believe you made the affidavit to this statement,
did you not?
A. If it so states I did.
Q. I observe that at the time, it has this certificate:
''City of Roanoke, State of Virginia, to-wit: I, Anita Bell,
a notary public in and for the City aforesaid, in the State of
Virginia ,do hereby certify that C. S. McNulty, whose name
as Vice-President of the Burneagle Coal & Coke Corporation
is hereunto subscribed, personally appeared before me this
day in my said city, and having been duly sworn made oath
and says that he ·is the president of the. said company and
that the matters and things stated and set forth in the statements hereunto attached, the same being in conformity with
the requirements of Chap. 359 of the Acts of the General Assembly of Virginia for the year 1920, are true and correct
and further says that all questions· or requests havd been
answered or complied with as fully as possible. Given under
my hand this lOth day of ,July, 1918. Anita Bell, Notary
Public."
·
Q. I assume you did make that affidavit 1
A. I did.
.
1\fr. Kemp: ·We offer in evidence on behalf of the plaintiff the paper identified by the ·witness as Exhibit C. S. Me-
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Nulty No.2.
Q. In addition to having been the Vice-President of the
Company for a period, were you ever its Treasurer!
A. I was for a period, I could not tell you without
[179] looking at the books to see, how long. I think I acted
as Treasurer for a year or eighteen months.
Q. You mean prior to the election of officers in 1922 7
A. Yes, sir.
Q. You heard the statement of Mr. Henritze when on
the witness stand that there was an understanding between
you and him and others as to the control of this company for
the first three years of its organization. Was there such an
arrangement?
A. There was no understanding between us that any
specific number should hold it, it was understood that the
holders of the common stock would hold control for three
years. I do not think Mr. Henritze. meant that, but I heard
him make the statement. There was no understanding between us three or four that we were to control it at all.
Q. Is it not true that in May, 1918, an effort was made
by you and Mr. Walker and perhaps others to have the control of the corporation placed under the common stockholders?
A. Not under our domination, if that is what you mean ..
Q. Was there not an effort at that time made to provide
. that only ·the common stock should have voting power in the
election of directors 7
A. It was always understood that the common stock of
the Burneagle Coal & Coke Company had the voting power,.
the stockholders that held both the common and pre[180] ferred, and it was the understanding-my understanding-that the common stock only voted . We also held an
equal number of shares of preferred stock.
Q. There wasn't .anything in the charter of the company to that effect?
A. There was no effort made on the part of Mr. Walker,.
Mr. Henritze, Mr. Obenshain and myself to force the common
stock, I mean to put the company under the absolute control
of the common stock, but it was understood at the stockhold.ers meeting that the common stock alone ~ould vote, but if
. any one demanded that the preferred stock vote, it would be
voted.
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Q. There wasn't anything in the charter which prevented th~ preferred stockholders from voting?·
A. No, sir, he held an equal amount of preferred stock,
and at the meeting if there had been a demand that both
classes vote, each stock could have voted, but I understood
you to undertake to and. your question implied that there was
an effort made on the part of a certain number of us to get
control and use the common stock as a voting power in May,
1917. I know there was no such thing ever contemplated.
Q. You mean in May, 1918, do you not?
[181] A. I understood you to say, 1917.
Q. I am alluding to May, 1918 f
A. No such effort was made then.
Mr. Kemp: We now offer in evidence the letter of ~lay
23,1918, from James E. Walker to C. S. McNulty as Ex. C. S.
McNulty No.3.

Q. What did Mr. Walker mean by this expression in
that letter: ''I hope you can also get that proxy committee
to working as that will be fine for us to handle in the future.''
A. I saw that in that letter and I will show you my letter to him if I can find it. I want to say to you that there was
never any effort on my part to get any proxy committee together, either in 1917 or 1918, or at any other time to hold
proxies to control the voting power of this company. I do
not kno'v what called forth that statement in Mr. Walker's
letter to me. If he thought that I would put a proxy committee t9 work to go out and get proxies to vote at any stockholders meeting, he~ was under a serious misapprehension.
I never did it, I never' at any moment intended to do any such
thing. I don't 'vant to say anything here ,that has never been
done in the handling of this company until this new management took hold of the company. No·w I understand there are
proxies out. No such thing was done while I had anything
to do with the management of the company.
Q. You further understand that the proxies you refer
to as having been given since the early part of this
[182] year ,1922 were given in consequence of the examination that had been made into the affairs of the com. panyf
A. Certainly. I further understand that they are not
worth a cent. Any stockholder can revoke a proxy when he
pleases. I think you understand the same thing.
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Q. Was not this letter of May 23, 1918 from Mr. Walke~
.to yourself written in anticipation of the meeting of the stockholders that was.to be held on the 25th day of May, 1918Y
A. He may have written in anticipation of it but I never
for a minute considered getting proxies to control any meeting. As far as I know, that is the only intimation in the record. I lmow there was never any action taken to carry: out
the suggestion there by anybody.
Q. Do you recollect whether any meeting of the stockholders was held on the 25th of May. You were then the VicePresident?
A. Yes, sir.
Q. And you were the chairman of this meeting?
A. If the minutes say so, I was.
Q. Do you recollect that the minutes of your corporation of that meeting show that the• Vice-President and Chairman then presented a set of by-laws which he had prepared
for the corporation, and that after the reading of same, on
motion duly seconded, section two of the proposed by-laws
was amended by the insertion of the word ., ' Common''
1[183] before the word stock, and the addition of the preposition ''of'' before the worq ''candidates'' .in section 2,
article 5, and after being so amended ·the same were, upon
motion duly seconded were unanimously adopted and ordered
spread upon the minutes of the corporation. Had you anything to do with th~t resolution 1
A. They were adopted in the meeting, I· suppose I voted
for them.
Q. Wasn't the effect of that change, if it liad been
adopted at a meeting where there was a quorum present, to
eliminate the preferred stockholders from voting in the election of directors .Y
A. It was always the understanding that the common
stock for the :first three years should vote. In the minds of
all the stockholders, so far as I know, it was understood that
the common stock should have the voting power for the first
three years of the life of the company?
Q. Why was that understanding¥
A. It was just the understanding of all the stockholders.
Every effort was beii~g made to get the company on a pay1ng
basis, the preferred stock was to be retired after three years
and as fast as the money could be raised to retire it, and it
was not contemplated it should have voting power. That was
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-the· general understand of allt the· stockholders. There
· was nothing attempted to throttle the preferred stockholders.
As I have told you, the preferred stockholders held an equal
amount up to $12,500.00 of the commoD; stock, after
[184] that, two shares of preferred and one of common.
There is another thing I can say to you. I do not like
to anticipate what you are trying to get at, but there is· another understanding that we lived up to, and that was that
that $100,000.00 of stock that Mr. Henritze got as a part of
the purchase price of the property should not be issued,
really, should not .be turned over to him or any of us until
after he had been fully paid for the property, and should have
no voting power and was never voted. I do not mean to inject anything into the record, but I want to make it clear that
there was no effort on the part of any of us to use that common stock to control the company because, as a matter of
fact, it was not voted. It was issued by Mr. Moomaw and
put in an envelope and left in the files of the company with
the exception of, I think, probably $7500.00 worth that was,
turned over to Mr. Obenshain. Mr. Obenshain would not attempt to vote that stock at all, and so far as I know, he did
not. It was understood, and I think Mr. Obenshain will tell
you the same thing, that that stock was not to be handled and
given any voting power. until the property was paid for.
There was no plan and no effort made to use that stock to
control the ~ompany. It was not intended by that by-law to
place the voting power in the common stock so that we could
handle the company. We wanted all the stockholders to have
an equal showing, and they did that.
[185] Q. How about the purchase of this bonus stock?
A. There was no bonus stock issued; $100,000.00 of
stock insisted on hy Mr. IIenritze.
Q. I am not· ti·ying to give it any particular name.
What I did allude to is the $100,000.00 of stock that by the
terms of those organization papers was "to go to you four
gentlemen in certain proportions. Didn't you, in fact, sell
some of that stockY
A. I never sold a dollar's worth, or traded off a dollar's
worth, until after we had settled with Mr. Henritze.
Q. Are you sure of that?
A. Yes, sir, I am sure of that.
(Signature waived.)
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The further taking of these depositions is adjourned
· until the 24th day of October, 1922,. at 10 o'clock a. m. at the
same place.
Exhibit Henritze No. 1
[186]

Logan, W.Va.,.
4-6-17.

I, W. P. Henritze, hereby agree to except 20 per cent. of
the $2.0Q on each s'4are of stock sold in the proposed company that is to take over the Frid Mullins C. & C. Co. holdings and to pay my proportion part of said organization,
there being a verbal mu.tual agreement this day made with
C. S. McNulty and H. E. Obenshain our agent for J. E.
Walker on a proposed issue of 25000 shares to be sold at
$25.00 dollars per share $20.00 par, and that a· draft for $25,000.00 this day drawn by the First National Bank of Logan
-,._,_isJ aid on. sight.
Ex. Henritze No.2
Make all checks, drafts or money orders payable to Bur~
neagle Coal & Coke Corporation. Pay no cash to agents.
No. Shares.
First Payment.
Second Payment.
o

Total.

0

o

o

0.

o

o

o

•

o

•

•

o

•••

0

0

0

0

0

0

0

•

•••

0

0.

0

0

0.

••

20
$200.00
Note
~500.00

·No. 116.
Subscription to Preferred and Common Stock
Price $25.00 for a Share of Preferred and
Common Stock.
The undersigned hereby contracts with the Burneagle
Coal & Coke Corporation to purchase above number of shares
of the preferred 7. per ce~t. cumulative stock of said Corporation w~ich shall carry a like number of shares of common
stock, for which the undersigned agrees to pay a total of
twenty-five dollars for a share of preferred and common
stock, said stock to be of a total authorized issue of 25,000
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shares of preferred of the par value of $20.00; 25,000 shares
of common at the par value of $20.00, both fully paid and nonassessable. Payments for same are to be made as follows:
$10.00 per share of preferred and common with the signing
of this application, a check for said sum payable to the B:urneagle Coal & Coke Corporation has this day been delivered
to the agent of the said Burneagle Coal & Coke Corporation,
and deferred payments to be made into' two equal install- .
ments, evidenced by negotiable notes, this day delivered to
agent and payable to Burn eagle Coal & Coke Corporation at
Roanoke, Va., on August 1, 1917, and Nov. 1, 1917, bearing
interest at 6 per cent. Upon payment of same th,e und~rsign
ed is to receive the number of shares of ·preferred and com'
mon stock as herein subscribed for.
It is understood and ag-reed that said preferred stock is
to bear a cumulative dividend of 7 per cent. per annum, payable semi-annually when and as declared and is to be preferred both as to dividends and principal in any distribution
of the assets of the corporation.
This writing constitutes the complete ag-reement between
the undersigned and the Burneag·le Coal & Coke Corporation
and is irrevocable. All agents of said Corporatio~ are positively prohibited from adding to or altering the printed terms
of this contract, and no additions or alterations written or
otherwise shall modify its terms or be recognized by either
party hereto unless signed by the undersigned and the President of said Burneagle Coal & Coke Corporation. .
· ·
It is understood that payments made hereunder will bear
their proportionate ratio of d.. vidends up to the day of final
payment and issuance of stock.
. Witness my hand and seal this the 14th day of May, 1917.

.J. H.
W. P. Henritze,
Ag·ent.

[1881

DUN~{LEY,

(SEAIJ),

Collect through
.J.. H. DUNKLEY.
Ex. I-Ienritze 3 and 4

Exhibits "Henritze No. 3 and 4' are exact dupllcates of
''Exhibit No. 2'' except that they are numbered respectively
118 and 117, Exhibit No.3 being for 100 shares, first payment
$1000, second payment $750, third payment $750, total $2500,
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and signed by W. P. Nininger per W. P. Henritze; and Exhibit No.4 being for 20 shares, first payment $200, third payment "Note", total $500, and signed by T. J. Hughes. Said
exhibits 3 and 4 are omitted by consent.
[189]

Exhibit No. 5
Roanoke, Va., May 1, 1919.

To Burneagle Coal & Coke Corporation,
Roanoke, Virginia.
Dear Sirs:
As you know, the balance of indebtedness due me by you
should have been paid on or before the first day of April,.
1918. Knowing your difficulties I have waited until the
present .time without taking any drastic action for collection,.
hut it is necessary now that I should collect the balance due
me.
I am informed by your President, Mr. J. E. Walker, that
11e has been instructed by you to approach me for a settlement and Mr. Walker has requested me to present to you
through him the following three propositions for your immediat~ acceptance of one of them and to be immediately car. .
ried out.
The first proposition i~ rather as to a method by which
you can !flake payment and is as follow·s: That yon shall
make a bond issue of say seventy-five or one hundred dollars,
payable in say fifteen or twenty years, with interest payable
annually or semi-annually secured by a general mortgage or
deed of trust upon our real estate in West Virginia, then
borrow the money due me by the use of the bonds as collateral.
Or if you will take the notes you now have from purchasers and will horrow on the same as much as ten thousand
dollars to he del iverecl to me in cash, I will accept from yo t
six notes for the halance. of purchase price made payabl~ in
six equal semi-annual installments with six per cent. interest
the H::Jme to he sPcur(ld by a fir~t mortgage on your property.
I would prefer that you would accept either of the above
propositions to the one I JlOW propose to make; since this last
proposition includes my speculative ability to resell the timher at a. larger figure than the one I am offering to take, and
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I want it distinctly understood that this proposition comes
from yon and is made·by yon for the purpose of cleaning up
your indebtedness without placing any encumbrance .upon
your property. Since you have placed the value of twenty-five
thousand dollars upon your timber, I will take all of the timber upon!' your real estate obtained from the Frid-Mullins
Corporation supposed to cont~in 2370 acres, situate in
Logan and J\iiingo C'onnties., West Virginia, which timber
shall measure ten inches and up, three feet above the ground,
with the privileg·e given to me to remove the same within
:five years from the execution of the contract and as to the
residue due me I will take the notes of the Burneagle · Coal
Corporation, to be divided into· :five notes in equal payments
six months apart, with interest, it being understood that all
money coHected by you on the notes d'ue you by . the subscribers to the stock of the· company shall be turned
[190] over to me in payment on these notes as rapidly aA
you collect the same, it being further tmderstood that you are
not to place any encumbrance upon the said real estate unless
you pay me the balance due me before making the encumbrance or out of the proceeds of the encumbrance.
Yours truly,
(Sig'Ded) W. P. HENRITZE.

[191]

Ex. C .S . .NicNulty No.1
APRIL 20, 1917.

Mr. Ka:r:l F. Schoe,v,
. 504 First. National Bank Building,
Huntington, vVest Virgjnia.

Dear Sir:
I wired you from No1ifolk on Mo-nday, the 16th inst., as
follows:
''Closed with H today proceed with topographical map
showing veins and openings H going to property tomorrow
to try and buy bottoms do nothing to excite natives and. do
not let them know trade is closed am going to N C will be in
Roanoke Thursday.''
The blue :p·rints Q.f'the preperly sent my you were received
by me on my return to my office: yesterday- . We will :need
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some additional blue prints. We can have them made here,
or, if just as convenient, you can have them made and mail
them to us. I think Mr. Obenshain wrote you that he needed
several for his prospective sale of stock.
·I am very glad that Mr. Henritze could see his way clear
to come back here and settle with us in accordance with our
original ag-reement. Mr. Henritze and his brother h~ve g.one
to the property to attempt to get options on the bottom land ..
When Mr. Obenshain and I were at your office on the 7th
inst. we asked you to write us two letters, the subject matter
about which we desired you to write, we gave you. You may
sen<J us these two letters.
Mr. J. E. Walker and myself will probably want to see
you at an early date at your office, with a view of getting
your assistance in handling this property. We are interested
in leasing it, and would not be adverse to selling at a profit ..
We would like to have your advice, at your earliest conveni. .
ence, as to the most practical way of handling it.
We greatly appreciate your consideration and services in
this matter.
·
Yours 'Tery truly,

M-D
[191-A]

Exhibit C. S. McNulty No.2.

Exhibit C. S. McNulty No. 2, being data submitted to the
State Corporation Commission, presented by Burneagle Coal
& Coke Corporation pursuant to Blue Sky La\v bearing date
of July 8, 1918, is omitted by court except letter of l{arl F.
Schoew to C. S. McNulty under date of March 29, 1917, which
letter is as follows:
''Commonwealth of Virginia, Department
of the State Corporation Commission.
Huntington, W.Va.,

~larch

29, 1917.

Mr. C. S. McNulty,
Roanoke, Virginia.
Dear Sir:
I herewith submit my report on 2370 acres of coal lands
of Frid Mullins Coal & Coke Company et al.
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Location:
This tract of land, comprising about 2370 acres is situa ted near the town of Christian in the Counties of Logan and
Mingo, West Virginia, on the' waters of the Guyan River,
Sylvia Branch, Deep Ford, Laurel Branch, Bum Fork, Spice
Creek and Molly's Branch.
·
·
Workable Coal Seams:
Eagle: The principal coal seam on this property is ·the
Eagle which is a high grade by-product coal, and it will cover
1200 acres of thisJ property. One opening made into this
seam, about 800 ft. west of Mitchell's home, shqws a total ·
thickness of 8 feet with three parting, of which the upper one
is 11-4 in. thick, and the next one near the center 3 in. thick,
and the third one 11-2 in. thick, or a total parting of 5 4-3 in.,
leaving 7 ft. 6 3-4 in. clean coal. The opening had .not been
driven under the roof, .and the bottom consists of slate. Assuming that only 6 ft. of it be mined, a total of 10,000,000
tons can be recovered in mining. The seam is 330 feet above
the Guyan River, or at an altitude of 1065 ft .. A. T.
Bens Creek Seam:
Below the Eagle, is the Bens Creek Seam, about 60 feet
above the Guyan River in Spice Creek. This seam measures
26 in. in thickness, clean. It is a by-product coal, but too thin
to mine profitable at present. Its quality is excellent.
No. 2 Gas (Island Creek) :
Above the Eagle at an elevation of 1150 ft. A. T. or 400
feet above the Guyan River, one-quarter of a mile up the first
right hand fork of Spice Creek is the No. 2 Gas
[191-b] (Island Creek). It measures 45 in. froin roof to bottom, and has a 3 in. slate parting 5 inches below the
roof. It is a high grade quality and appears suitable for byproduct coal. This seam ''lill cover about 1100 acres of this
property, and at an average thick11ess of 4 ft. will yield
6,000,000 tons in mining. The. roof consists of sandy slate
and is g·ood. The bottom of the fire clay and slate .
. Little Alma·:
· At an elevation of 1400

feet~

A. T ., or 670 feet above the

---------

-~-~~
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Guyan River, on Barn Hollow of Deep Ford, the little Alma
measures 48 in. from roof to bottom and has 1-2 in. hard
slate parting· below the. Toof. This is an excellent seam of
coal, which will run about 58. per cent. carbon. and less than .
0.6 per cent. sulphur and about 5. per cent. ash. The coal is
of the semi-split type. This seam will cover at least 500 acres
and 2, 700.00 tons of it can be recovered in :mining. The roof
consists of a massive sandstone 'and the bottom of hard. slate ..
Alma.:

Near the head of Barn Hollow of Deep Ford, at an elevation of' 1450 feet A. T. or 720 feet above Guyan River, the·
Alma S'eam measures 49 in. clean from roof to bottom. It. is
a low sulphur~ low ash coal, and will run about 56 per cent.
carbon. It is of the semi-splint type and will mine in fairly
large blocky size. This seam will cover about 400 acres of
the property, and 2,240,000 tons can be recovered in mining.
The roof consists of a hard slate and limestone. The bottom
of slate and fire clay.
Lower Cedar Grove (Thacker) :
On the left side, near the head of Barn Hollow of Deep
Ford, the Lower Cedar Grove (Thacker) Seam was found at
an elevation of 1500 feet, . .~. T. or 770 ft. above the Guy an
River, vertically. This seam, as yet, has not been driven under solid roof. The section taken, measures. 71 inL from the
top of the coal exposed to the bottom, showing a 9 in. slate
parting helo'"' the roof a.nd another 3 in. slate parting 10 1-2
in. above the bottom making a total slate parting in this seam
of 12 in., and leaving a clean section of coal 4ft. 11 in. In my
o-pinion, this seam will show a better s.ection if driven under
solid roof as the face indicated a rise in the coal. This seam
will cover about 350 acres of the property, and a total of
2,500,000 tons cau be recovered from it in mining, making a
total possible recovery from five- seams exposed of 23,64{},000 tons.
Prospecting has not been done extensively on this property, however; the West Virginia Geological Survey shows
the Lower Cedar Grove at the head of Bum Fork to be 5 ft.
6 in. clean coal, aud my estimate on the Eagle Seam of 6ft.
average is no doubt conservative as this seam makes an excellent showing on this property, as the usual parting in this
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seam ,where it is mined on Buffalo Creek in the Logan Section, shows a much heavier parting of slate than on
[191-c] this property, and the owner should experience no
trouble in leasing the Eagle Seam for 15 cents royalty, per
ton, and the seams higher up in the hills for 10 cents per ton.
All of the seams examined on this property, are of good quality.
Near Williamson, W. Va., the Winifrede and Coalburg
coals are mined. These seams are from 600 to 700 feet vertically above the railroad, and mining· has been carried on in
these seams successfully.
If there were no other seams on this property but the
Eagle, I would consider the land worth at least $150.00 per
acre as developments in these seams can be made within the
next year as the C. & 0. Railroad Company is extending its
lines through and past this property.
~lining

Cor1ditions :

Four mines, each 592 acres, can be operated within one
year, that is as soon as the railroad is co~pleted, and a royalty income of $20,000 may be had at least during the first year
of operation, basing the royalty at only 10 cents per ton and
mining 200,000 tons from the mine~, or 50,000 tons from each
mine.
The coal from the mines on the. West side · of Guyan
River, that is the Sylvia, Deep Ford and Laurel Branch section, may be transported to the East side of Guyan River by
aerial bucket lines or conveyors, however, in my opinion, the
most economical and most serviceable way to bring the coal
across is by two aerial buckets, each of about six ton capacity..
Each aerial bucket set will deliver from 1000 to 2000 tons per
day to the coal tippJe at the railroad.
.
Mines from East side may be operated by inclines of
about 1000 feet each to the Eagle seam. Each mine, after
·the first year of operation, should produce from the Eagle
Seam, at least 100,000 toss. or 400,000 tons from four mines,
or at 15 cent royalty, the annual royalty income from the
Eagle S~am alone, should be $60,000.
Considering the present cost of material f<)r constructing
plants, of which each is to l1andle 100,000 tons, annually, will
say that each plant can be constructed for $75,000, which cost,
of course, will he taken care of by the lessee.

--~-----

~

--~-
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Life of the Property:
According to my estimate, 23,640,000 tons can be recovered from the aforesaid seams, having allowed sufficient for
loss in mining~ AssUming that only 20,000,000 be recovered
and 400,000 of coal be mined annually, at that rate of mining,.
the life of this property will be 50 years.
Possible Profits:
Possible profits, to be received by land owners from
[191-d] this property, during the next 60 years, may safely
be estimated as follows:
Mining 400,000 tons annually, at 12 cents average royalty. The royalty income will be $48,000 annually. Or in 50
years, the total royalty income will be $2,400,000.
In order to operate mines on this property, I would sug:..
gest that all available bottom land be purchased on the East
side of Guyan River, that is on Spice Creek section of the
railroad in order to secure roof for coal tipples ,railroad
sidings and camp sites.
The timber on this property consists of white oak, hickory, chestnut oak, beech, and some poplar. About 1200 acres
are covered with timber, which, in my opinion, will cut 4,000
feet to the acre, and is worth about $25.00 per acre, which
will amount to about $30,000. A part of this timber may be
sold, and still there will be sufficient for mining purposes.
Conclusion:
Considering that the C. & 0. Railway Company has made
considerable progress already in grading from Nan to:wards
Gilbert I believe that tracks can be completed by January 1st,
1918, throug·h this property, and in. the meantime, mining
plants may he installed ready for coal shipments, as soon as
. the railroad is finished.
If prospecting has been done more extensively on this
property in the Eagle and higher seams, I would consider this
propeJ;ty cheap at $200.00 per acre, however, knowing that the
Island Creek operations, mining large seams of coal, are·
heading towards this property, and besides, sections given by
the Geclogical Survey show the lo,ver Cedar Grove Seam 5 ft.
6 in. clean, I do not hesitate to state that I believe the property is worth, conservatively, £rom $125.00 to $150.00 per
acre, as it stands, and is cheap at that consideration that it is
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practically ready for operation and has $30,000 wo·rth of fine
timber on it.
I have endeavored to not over-estimate my report about
the recovery of coal, nor the possible profits, or timber value,
which may be derived by the owners, and consider the property a very attractive one from a mining standpoint, especially as to the Eagle Seam shows up splendidly.
[191-e] The property is located in a non-union district which
is a saving to a lessee of at least 10 cents per ton
comparing it with mining rate in union districts.
·
R.espectfully su bm.itted,

KARL· F. SCHOEW,
Consulting Mining Engineer.
[192]

Exhibit 0. S. McNulty No. 3

P. 0. Pardee, Wise Co. , Va.
May 2_3, 1918
C. S. McNulty,
Roanoke, V a.
Dear Mac:
I am ~fraid you are going to be sore· and call me a ''quitter" but I just can't get there for that meeting. I come down
here as I thought for a day or two then was coming back, and
when I got here all my boys left for their homes as they are
called to go on the 25th and I am in to work up to my neck
without any help. If you know of any good male stenographers, I could take on two no\v and teach them the lumber
business. On top of that our W.Va. mill at Herndon burned
last Saturday and they wired me to come over there but I
can't leave this one as you see my position. I trust the meeting v;hich I know you can handle to advantag·e will pass off
without any trouble and hope you will have heard from the
R. R. matter before that time so you will have something on
which to put their m'nds. I hope you can also get that proxy
committee to working as that will be fine for us to handle in
the future. I don't kno'v at this writing when I am coming
in. Perhaps your stenog knows of some good boys I could
get ask her.
Yours truly,
.JAivfES E. WALT<EH.
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Pursuant to adjournment, on the 29th of September1
1922, the taking of these depositions is resumed this
[193] the 24th day of October, 1922, at the same place, the·
same parties being present.
BESSIE W. WATKINS.

· C. S. McNULTY
.•

C. S. McNulty resumes the stand.
Direct Examination

Fy Mr. Kemp:

Q. When you testified prior to our adjournment, you
identified a letter dated May 23, 1918, from Jas. E. Walker to
yourself. Have you made an examination to see whether you
have a carbon copy of your letter to him which caused him to
write this letter of May 23, 1918 Y
A. I have.
.
Q. Have you been able to find it?
A. I have not.
Q. Do you remember the contents of that letterf
A. I do not.
Q. Was it under the contract of April 6, 1917 and the
supplemental contract of May 7, 1917, that the Burneagle Coal
& Coke Comany acquired the capital stock or lands' of the
Frid-Mullins Company 7
·A. Yes, sir.
.
Q. Did you prepare the minutes in accordance with
those contracts Y
A. I tried to do so.
.
Q. How many shares of common stock did you receive
[194] under those contracts?
A. One thousand shares.
Q. Have you the stock subscription records of the corporation Y
A. No, sir, not that I know of. You mean-Q. I mean the stock boo~s showing the subscribers and
number of .Ghares purchased by each, etc'
A. I think they were turned over to this committee.
Q. The committee says that that record was not turned
over to them. I am trying to make a distinction between the
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stock certificates which are torn from the stubs-which stubs
we have-and the stock record book. I suppose you know that
there was kept a record by the Coal Securities Company of
the sales of stock it made¥
·
A. I suppose so.
Q.. Do you recall that Mr. Moomaw, who "'as the bookkeeer who kept those records, delivered those records to you Y
A. Air: Moomaw had an office adjoining mine and kept
all of those books I presume while he 'vas Secretary and
Treasurer, but I do not recall that he turned them ever to
me. I do not recall the books. I never had occasion to examine it.
Q. Did you keep any stock subscription ledger showing
these various subscribers and what they paid on account of
their purchases f
A. No, sir, not a stock subscription ledger. Mr. Moo.
maw had made up all the certificates and made all the
[195] entries, I presume, in reference to it, and those certificates were left by him in an envelope to be delivered when the
stock was paid for.- I never had occasion to make any entries
on the stock books.
Q. DtJ.ring your connection with the company, did it
keep, so far as you know, any such record as I have indicated
either through you or any one else?
A. Nothing but. the stock books themsehres, as the stock
was paid for and the certificates delivered.
Q. That book would not show when the stock was purchased from time to time f
A. No ....
Q.. What became of t.he one thousand shares of common
stock which you have testified you received under the contracts of April 6, 1917 and the supplemental contract of May
7, 19177
A. I could not anHwer that exactly without taking the
record and examining it.
Q. Did you not transfer 90 shares of that to F. L. Mitchen on December 20. 1918?
.
A. I don't think so. I can check that up and see. I
would not testify from memory as to that without checking
up and seeing just what stock I transferred to him.
Q. Then I understand from you that you are not able
to say 'vhether you did or did not!
A. Not without examining the recorrls ·I cannot. The
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records show whether I transferred any stock, but I
[196] would not say whether it was a part of the 1000 shares ..
Q. The reason I ask you this. question is that when
yo~ were testifying just before the last adjournment yeu
said "I never sold a dollar's worth, or traded off a dollar's
worth until after we had settled w:ith Mr. Henritze,'' and
then I asked you ''Are you sure of that,'' and you replied
''Yes, sir, I am sure of that.'' Do you know· of anything
that has occurred since this statement was made by you and
the present time which enables you now to say that you do
not remember?
A. Well, I was testifying from my best recollection. I
feel sure that I never transferred or sold any of that 1000
shares until after it was determi:ued we would settle with
Mr. Henritze. That is my recollection. I may be mistaken,.
and I reserve the rig·ht to examine the-records.
Q. You have had, as one of the stockholders of the com~
pany, a printed copy of the report Qf that committee which
was made J\Iarch 2, 1922?
A. Yes, sir.
Q. When it appears therefrom that you did transfer,.
on December. 20, 1918, 90 shares of stock, to F .. L. Mitchell;
from your stock certificate No. 275, are you able to say whether that is incorrect 1
A. I do not know 'vhat sort of certificate No. 275 is.
Q. No. 275, according to the records of the company as:
shown.by this audit, is a stock certificate number, which
·[197] was dated Nov. 27, 1917, and issued to you ·for 200
shares of common stock. It appears from page 28 of
the audit referred to that you· transferred from thi~ certificate on the 20th day of December, 1918, as follows: To F. L.
Mitchell, 40 shares of stock, represented by a new certificate
No. 268; to F. L. Mitchell an additional 90 shares of stock represented by certificate No. 369, and to yourself 110 shares of
stock represented by certificate No. 370. Are you able to
say, by having these details called to your attention, whether
or not such a transaction took place?
A. Will you tell me the date of the certificate for 200
sha:res?
Q.. The date of that certificate No. 275 is Nov. 27, 1917.
The date· of the transfers that I have alluded to, when new
certificates were issued to Mitchell and yourself, is Dec. 20,
1918. Are you able to say, with your mind refreshed by this
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record, whether that took place'
A.. I will say this~ that it was not my intention to transfer to Mr. Mitchell, or any one else, any part of the stock that
had been issued by Mr. Moomaw, the Secretary of the company, when he issued and laid aside the certificates of stock
that went to ~Ir. Henritze for part of the purchase price of
tb,e property. It was not my i,ntention to transfer any part
of that stock, I had other stock in the company.

By Judg·e Henson: What do

Y?U mean by "that stock?"

A. Any of the stock that had been issued by Mr. Moomaw for the $100,000.00 that was going to Mr. Henritze
t198] as part of the purchase price. I had other stock. It
was not my intention for Mr. Moomaw to transfer from
any of these shares that had been issued by him and laid
aside. I never knew whv he issued that stock at that time.
Q. ·I suppose your"' endorsement on the bftck shows this
transfer was recorded Y
A. Yes, we had the office together, and I endorsed the
certificate of stock and asked him to make the transfer to Mr.
Mitchell. If I endorsed the certificate for 200 shares that
formed a part of that $100,000.00, I did it by mistake because I am sure I had other stock and could have transferred
it from another certificate just as well.
Q. Did you personally take and keep a copy of this
agreement of April 6, 1917 and May 7, 1917 1
A. These contracts were made, at least the final drafts·
were dawn when I was not here, I did not draw the final
drafts, I was in Norfolk. Mr. Walker, Mr. Henrit~e and Mr.
Obenshain finally agreed on the purchase prioo of this property. I had a copy but Mr. Obenshain had not signed it.
My recollection is that I finally got a copy that was signed by
all the parties.
Q. Did you keep that personally?
A. It was in the safe with the other papers for a long
time.
Q. You mean in the company's safe f
lL They kept the papers and ·books aud things in my
safe, the one that Mr. Moomaw turned over to me, tha.t
[199] was all in the safe.
'
Q. Do you mean Mr. Moomaw turned this over to you f
A. I do not know whether he did or not. Mr. Obenshain
had a copy, Mr. ITenritze and I had a copy. I don't kno·w how
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many were made, four or five.
Q.- Mr. Walk~r had a copy. I supposeY
A. I think Mr. Waker had a copy.
Q. Have you ever since those papers were executed had
in your possession a copy <;>f them Y
.
A. I had a copy. I have a copy now but it is not signed
by Mr. Obenshain. 1\!Iy recollection is I had a copy signed by
all the parties, and during our efforts to arrive at a settlement with Mr. Henritze the Board asked to see a copy of
that contract. That was after Mr. Gillespie was made Chairman of the Board and President of the Company. I got that
copy out, the Board had it and read it.
Q. About what time did that take placeT
A. I think that was in December, 1919.
Q. What became of the copy that was signed by Mr ..
Obenshain ~d all of you t
A. I recall very distinctly we had it up, and ·discussed
ways and means of arriving at a settlement and paying Mr.
Henritze the balance of the money. There were a lot of
things the board objected to, ·squatters on the property, interlocks, character of deed that was made, how 've were to raise
the money, etc. I recall during those deliberations I
[200] saw Mr. Hall and showed him a copy of that contract,.
conferred with him. I think we agreed in the meantime
to settle with Mr. Henritze. The board was almost unanimously of the opinion .that ·we ought to settle with him.
Q. From where did you produce that copy of the contract which you speak of having exhibiting at that timeY
A. It was in my safe.
Q. That was the copy, as I understand, signed by all
fourV
A.. I think it was, I would not be positive about that.
Q. Do I understand that you no longer have that·copyf
A. I have not a. copy signed by all p·arties ..
Q.. You have a copy signed by all parties except Mr.
.
·
Obenshain t
A. Yes, sir.
Q. Have you had tbat copy in your possession and custody continuously from ,the time it was signed, so far as it
was signed in 1917 ~
A. I think I have had.
Q. I believe you have not yet filed your answer to the
bill in this suit Y
·
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A.

No, sir, it is not filed.
Were the minutes of the organization meeting of the
stockholders held on April 30, 1917, which minutes are signed
by J.as. E. Walker and set forth on page 9 and following of
the minute book which I now show you, and which were not
signed by .the Secretary of the company, prepared by
r[201] yourself or under your direction?
A. Yes, sir, prepared under my direction.
.
Q. On the same day there was a directors meeting, the
minutes of which begin on page 12 of the minute book no'v
shown you, and these minutes are signed by Jas. E. Walker,
as President, but not signed by the Secretary. Were those
minutes prepared by you or under your direction f
A. Yes, sir.
Q. Are you personally acquainted with Mr. Frank
Moore, to whom forty shares of preferred stock that was
standing in your name was transferred on Sept. 9, 1918 f
A. Yes, sir, I know Mr. Moore very well.
Q. Did you sell that forty shares of stock to him yourself, or did you do so through an agent?
A.. My recollection is that he asked me to let him have
$1000.00 'vorth ·of stock. I do not think any agent had anything to do with that at all.
Q. Did he understand from you that he was buying tite
stock from you or from the company?
A. He wanted to buy forty shares.
Q·. This was forty shares of preferred stock that I am
alluding to. Did he know that he was buying your stock, or
did he· understand. that he "~as buying the stock from the
plaintiff corporation?
A. I don't kno'v what he understood. He asked me to
sell h:m and I did sell h:m forty shares of my own stock.
Q. Did you tell any of these Rockbridge County stockholders, to whom your stock was transferred, that you
[202] were selling them your stock?
A. I do not }{no'v whether I told them straight out or
not. Some of them came to me to buy some stock and I sold
them stock. I presume they knew I w·as selling my own stock.
Q. Had you not therefore heen in Lexington and Rockbridge County as a representative of the corporation itself?
A. I had at the beginning of the sale of the stock, and
probably once or twice have been through there. I was try-ing to get_ the stock sol<il and used every effort I could to help
Q.
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Mr. Obenshain sell it, but I did not understand that that precluded me from selling a friend of mine,. if he asked me to
sell him some stock, part of my own stook that I had bought
and paid for with my own money.
Q. I believe under the terms of the contracts with Henritze, you were to sell enough of the stock of the corporation
to pay him, and that that was the course to be pursued in discharg·ing the company's liability to him, wasn't it, through
the sale of the stock pf the corporation t
A. Yes, we were selling through Mr. Obenshain. We
had a contract with him to sell the stock to pay for the property.
Q. As a matter of fact, in September, 1918, there had
not been sold anything like a sufficient quantity of stock to
pay off Mr. Henritze, had there Y
A. No.
.
Q. Are you personally acquainted with Mr. G. W. Effinger, to whom forty shares of preferred stock that
[203] standing in your name was transferred on Sept. 9,.
1918?
.
A. I think I have met Mr. Effinger, but I do not know
him very well.
Q. Did you personally conduct the sale of these forty
shares of stock T
·
A. -No, sir, Mr. :Mitchell and Mr. Simmons did. I was
carrying more at the bank than I felt able and I had to sell
some of my stock, and I asked Mr. Mitchell and Mr. Simmonsr
I think Mr. W. L. Simmons, to sell some of my stock to relieve
me of some of my obligations and they told me if they could
do it, they would. In fact, Mr. Simmons says I will take it
and be responsible for it and pay the money for it. It was
more of a sale to him, as I considered it, than to anybody else.
He took part of my stock I had bought and paid for at the
beginning and sold it for me. As to what he told Mr. Ef.
finger, I don't know.
Q. Was the ~fr. Mitchell you refer to F. L. Mitchell?
A. Yes, sir.
Q. The Mr. Simmons you allude to, as well as Mr. Mitchell, were the agents employed through Mr. Obenshain forselling the company's treasury stock, were they not Y
A. Yes, sir, they had been.
Q. Both of them were then so employed Y
A. I didn't see that that would preclude them from sell-
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ing some stock for me if they wanted to. I had bought
[204] it and paid in cash for it.

Q. You did· know at that time that not a sufficient quantity of the company's stock had been sold to discharge its
liabilities to Mr. Henritze under its purchase contracts, did
you not?
A. I did.
Q. You don't know whether Mr. Effinger understood ·
that he was buying the company's stock or your stock?
A. I do not know.
· Q. Do you know w·hether the agents, to whom you allude, through whom this stock was sold, notified the purchasers that it was your stock that was being sold Y
A. I told them it was my stock, they knew it was my
stock. I don't know whether they told the gentlemen to whom
they sold it o·r not; of my own knowledge, I could not know.
It was understood it was to be sold as my stock, stock that I
had asked them to sell for me.
Q. Did you tell the agents to give these buyers the actual
information as to this?
A. I told them to sell it as my stock. It was my stock
and I certainly did not tell them not to tell the buyers, to de·
ceive anybody.
Q. Did you think that people would buy stock from you,
as one of the parties interested in this company, if they had
knowledge that the company had not then sold sufficient
stock to pay for the property it was buying?
A. I certainly do think so. Mr. Moore knew, as I recall no,v, that this was my stock because he asked me to let
him forty shares of it. $125,000.00 of the stock had already
been sold and I could not have let him have forty shares of
it without letting him have my own stock. .
· Q. As a matter of fact, the transaction with Mr. Effin..:
ger was not handled by you personally?
·[205] A. No, sir.
Q. And was handled, according to your best recollection by one or the otl1er of the company's agents that you have
alluded to f
,
A. No, sir, it was not handled by the company's agents
at all. He was selling my stock for me .
Q. I understand you to say that at the time of this sale
these were the sale agents for selling the stock of the company; that is, the company's treasury sto.ck?
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A. They had been but they were not acting as agents of
the company when I asked them and they told me they would
sell some of my stock.
Q. You did have knowledge that these same agents sold
a very large quantity of company stock throughout Rockbridge County and Lexington and vicinity?
A. They sold some, I don't know how much, Mr. Walker
sold a great deal of tha.t stock around there.
Q. Were you personally acquainted with Mr. J. Gassman?
A. Yes.
Q. There appears to have been transferred, on the 9th
day of September, 1918, forty shares of your preferred
[206] stock to J. Gassman. Did .you conduct that transac:..
tion yourself, make the sale to him Y
A. Not personally, no.
Q. ·no you know whether lfr. Gassman understood from
the agent, with whom he dealt, that he was buying· your stockY
A. I do not. . 1 only know what the agents knew and
~vhat passed be~ween us, that they were to sell a part of my
stock for the reasons I have assigned above.
Q. How long had yon .had the certificates for this pre ..
ferred stock that you transferred on Sept. 9, 1918~ to Moore,.
Effinger and Gassman Y·
A. I could not tell tlie exact date without looking at the
stock books and refreshing my memory, but I paid for that
stock at the very outset, during ·April, 1917. The first $25,000.00 that was put up, half was put up by Mr. Walker and
half by myself.
Q. Is it not a fact that t.he stock, this preferred stock
which you transferred to the three gentlemen I have named,
wasissned to you on exactly the same date that you caused
· it to be transferred, or that it was transfeFred to the purchasers~

A. No, sir, I do not think so, I do not think the records
will show unless there 'vas some reason to readjust the certificates, because I Imow there was no stock paid for by me
except $12,500.00 paid for in April, 1917. It may be that the
baoks will show that there was a readjustment of my certificates. I know there was no stock issued to me that I did not
pay for in cash except the 1000 shares that were is[207] sued by Mr. ::.M.:oomaw and which were to have gone to
Mr. Henritze. as part of the purchase price of the land.
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No other stock was issued to me unless it was a readjustment
of my certificates.
Q.. Are you personally acquainted with W. N. Kiger?
A. No, sir.
•
Q. There appears to have been transferred to him from
your preferred stock holdings in the ·corporation on April11,
1919, 100 shares of your preferred stock. Did you have any
personal contract with him or negotiations with him concerning that sale 1
.A. No, sir.
Q. Did you give your agents inst:rilctions that they
should tell these persons to whom they sold stock that it was
your stock and not the company's stock that was .being sold Y
A. I told them it 'vas my stock, t-hey understood that.
Q. Did you instruct them to -tell ·prospective buyers of
stock that it 'vas your stock and not the company's stock that
was being offered f
A. I do not thirik I told them anything of that kind, I
told them it was _my stock, I naturally presumed they would
sell the stock in the Burneagle for me, they knew it was my
stock.
Q. Are you personally acquainted 'vith T. B. Martin,
to whom forty shares of your preferred stock was
[208] transferred on October 14, 1918?
A. No, sir.
·Q. That transaction waH .also handled through some one
for you?
A. I presume .by }lr. }fitchell. I know it "ras ~fr. Mitchell or Mr. Simmons, I do not know which one. I told them
I "ranted them to sell part of my stock.
Q. · Were you personally acquainted with S. M. Serratt,
to whom twenty shares of your preferred stock was transferred on October 14, 1918?
A. No.
Q. An additional twenty shares of your preferred stock
'vas transferred on the date last mentioned to l\1:rs. Lucy B.
Davis. Did you conduct the sale of that?
A. No.
Q. Do you kno'v her personally?
A. No.
Q. That was then sold either by. the same parties ynn
have named, or by one of the same parties you .have nam•:'rl7
A. ··res, sir.
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Q. There was transferred from your preferred stock
holdings to T. F. Anderson, on the same date, twenty shares
of your preferred stock. Did you conduct that negotiation f
A. No, sir.
Q. W er~ JM.'itchell and Simmons the agents who sold
stock of this corporation through Rockbridge County
{209] and. Lexington and vicinity!
A. Yes, sir, they did sell some there.
Q. Were you personally acquainted with I .R. Alpin,. to;
whom thirty shares of your preferred stock was transferred
on April 11, 1919 Y
A. No, sir.
Q. YQU did not conduct that negotiation Y .
A. Not personally.
Q. Were you personally acquainted with Mrs. Fannie
Loyd, to whom fifty shares of preferred stock was transferred
on Nov. 24, 19177
A. Yes, sir.
Q.- Did you conduct that negotiation yourself?
A. Yes, sir.
Q. Did you inform her that it was your stock and not
the company's stock thD.t was being sold Y
A .. Yes, sir.
Q. In addition to the preferred stock which you seem
to have transferred, you also appear to have transferred from
your common stock in the company to E. P. Troxell100 shares
on April 23, 1917, and aga.in to the same party fifty shares
of common stock on April.11, 1919. Did you conduct those
· two sales yourself T
A~ Yes, sir.
Q. In the sale and transfer of fifty shares of your common stock on April 11, 1919, to W. N. Kiger, and twenty
shares of your common stock to I. R. Alpin on the same
[210] date, did you participate in the negotiations for those
sales of that stock to those gentJemen Y
. A. I did not; through my agents.
Q. You did, l}o,vever, sell them and transfer to them the
shares of common stock I have named Y
A. I suppose so if the rec9rds so show.
Q. .Are you not aware that they subscribed on the forms
printed by and on be)lalf of this corporation for this stockf
A. I am not.
Q. How were the che~ks made payable, or the· rem!t-

tances made payable, which you received for the preferred
and common stock sold through the agents, and which you
transferred to the buyers?
A. I do not recollect, I could not tell you.
Q. Were they or not made payable ·to the Burneagle
Coal & Coke Corporation?
A. I do not think so ; if they were, they had no right
to be.
·
Q. I believe the purchases made by l{iger and Alpin,
were paid through the Rockbridge National Bank, were they
not?
A. They may have been, I do not recall.
Q. Wasn't the note given by Alpin for the $1000.00 of
stock that he bought w~ich was transferred from you _
[211] to h:m made payable t.o the Burneagle Coal & Coke
Corporation?
A. I do not know, I could not tell you.
Q. Were not the transactions leading up to the payment
for that stock, and which resulted in the payment of that
stock-by the transactions I mean the correspondence-carried on in the name of the Burneagle Goal & Coke Company?
A. I do not recall, :hfr. Kemp.
Q. In order to have the record clear, I will ask you
again, at the risk of repeating the question, whether or not
these various purchases of stock were not sent in on the reguar subscription forms of the. corporation~
A. I do not think so, I do not recollect. It certainly was
not my intention that they should he because Mr. Mitchell
and Mr. Simmons. knew very 'veil they were selling my stock,
settled with me for it.
·
Q. Would it not indicate to you, however, if those subscriptions were on the regular stock subscription forms of
the company, that the purchasers thought they were buying
company's stock?
A. It would unless the:r were told otberwise.
Q. If they had told thes~ buyers that they were selling
your stock, the natural thing 'vould have been to have the
stock subscriptions made payable to you, would it not?
A. I suppose so.
Q. As I understand you then, the agents who were selling your stock, were the same agents who were selling
[212] the corporatjon 's. ~tock in Lexington and the vicinity
there of in Rockbridge County?
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.A. Mr. Walker sold most of that stock, Mr. Sam p·..
Walker ; these gentlemen had sold stock of the Burneagle Ceal
& Coke Corporation.
Q. And :had they not canvassed that section f
A. I think so, I think Mr. Mitchell had, I do not know
whether Mr. Simmons had or not, I think Mr.· Mitchell had
been over there.
By Judge .Henson: The defendants, C. S. McNulty, by
counsel, moves to strike out all of the foregoing evidence relating to the question of sales of his private stock to the various parties referred to in the questions because the same is
irrelevant, the plaintiff in this case having no right to raise
such questions ;·only the parties to whom said stock was sold
having such right, if such right exists at all; and moreover,.
the questions and answers are beyond the scope of any allegatio~ in the bill filed ~y the plaintiff company.

Q. You furnished, did you not, a statement of your account with the Burneagle Coal & Coke Corporation to the
auditing committee appointed by the stockholders which
audited the affairs of the company shortly prior to March of
this year?
A. Yes, sir, I furnished them a statement. They asked
me to do that right ·at the- last .of ·their investigation and I
furnished them a statement.
Q. You have seen this printed statement of your account with the Burneagle Coal & Coke Corporation
{213] 'found on page 34 of the audit I have spoke of, have you
not?
A. Yes, sir.
Q. Have you read it Y
A. Yes, sir.
Q. Does it correspond, as far as you can see, 'vith the
statement which you furnished to this auditing committee'
A. I think it does ,Mr. Kemp, I did not compare it item
by item with my statement. I think it is correct.
Q. I notice one item here under a lump sum, date 7-7-20
(July 7, 1920) account of fees arid expenses, $4500.00. What
evpenses 'vere included in that $4500.00?
. .t\.. I could not tell you without taking the books and going over it, I would not attempt to do so from memory.
Q. You did receive that $4500.00 Y
A. Yes, sir, one item of $3000.00 that the board allowed
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- me for fees and work done.
Q. Do· you allude to the item of $3000.00 that is dated
on your account just referred to 4-15-19, which means April
15, 1919 "amount voted on for services up to June 1st, 1919,
$3000.00' ', which I now show you f
A. I would not attempt to go into th~s statement without taking the books and g·oing over them. For instance, I
made frequent and long continued efforts, not only to lease
this property but to sell it, made frequent trips through the
property to sho'v it and see that the work was progTess[214] ing, and sometim2s I dre'v the amount for my expenses,
and sometimes I paid my ow:n expenses. I would not
attempt to state this account from memory and I hardly think
it is fair to ask me to do so although I will answer any ques_
·
tion you ask as best I can.
Q. Did you keep an itemized account of the expenses entering into that $4500.00 item 1
A. Yes, I kept an account on my books from time to
-time, 'vhat I spent for the company and what the company
paid me, but in the latter days the company did not have any
money, that is, did not have any to amount to anything and I
just went ahead and did all the work I could to try to get it
leased and get it to pay. I recall since making this statement that I made a good many trips in reference to certain
interlocks and attempting to selling the property that were
not contained in here at all; no mention made of that and I
want to reserve the right to make off my statement and go
over my books. I mig·llt add that I am perfectly willing to
ans,ver any question you ask me but I am not going to attempt to tell you from memory how those items are made up.
ram w~lling to answer any question that is possible from
memory, and I want to reserve the right, 'vhen I file my
answer and when I come to testify in chief, to put in my
statement the various items in chronological order. I 'vill
say this at this point that during the years, 1917 and 1918,
· it took a vast amount of my time to try to get this pro[215] perty in shape. If I inject anything in here that you
do not 'vant, you can stop me. I did a vast amount of
work and lost a g-reat deal of time from my office and business
to get this company in such shape that it could he a going concern. I neYer anticipated for a minute that there "rould ever
be any trouble of this kind. I was always trying to act in
good faith with the stockholders. I tried to get a railroad
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there, did get it. 1 went on the property on numerous occasions trying to get people to lease it .or buy it. I reported
that to the Board. I made every effort to sell it and. was
urged by the board to sell it. I think at one time they gave
an option on the property and tried to sell it. There are a
lot of things of that character that are not contained in that
statement, and as I have stated, I want to reserve the right
to go over that with great care and file my statement.
Q. The $3000.00 item, I suppose, is the $3000.00 which
was voted to you at the meeting of the Board on May 29,.
1920, the minutes of which I now exhibit to you. Won't you
'please look at the minutes and see if that is the $3000.00 aJ...
luded to under the head ''Amount voted on for services up
to J nne 1, 1919'' in your statement to the auditing committee f
A. Yes, sir, I suppose that is the amount.
Q. You prepared these minutes, I suppose, or they wereprepared under your direction?
·
Yes, sir.
[216] Q. Your signature is attached to the minutes as Sec:...
retaryY
A. Yes, sir.
Q. So far as bearing on this point, these minutes read::
''And on motion du1y seconded, a resolution was adopted allowing the attorney for the corporation $3000.00 for his legal
services up to and including May 29, 1920, said amount to be!
paid as soon as there is sufficient money in the treasury to
pay same, but said amount not to include collection fees for
bringing suits and recovering judgments on notes due the
corporation, but to include all other fees and to be in full for
all services rendered the corporation as above set forth.'"
Does that correctly set forth the purpose of that $3000.00
that was·voted to be paid to you?
A. It was intended to do so, yes, sir.
Q. Then what services 'vere rendered by you between
May 28, 1920 and July 7, 1920, for which the $4500.00 item
was paid¥
A. That $4500.00 was not paid for services rendered.
between those dates at all. That was, as I understood, a part
of the $3000.00.
Q. Didnt you collect the $3000.00 and the $4500.00?
A. No, I did not.
Q. Under date of July 5, 1920," you did collect, according to this statement, an item of $4:00.00 on account of ex-
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penses and fees, did you not Y
_
A. I presume so. ~Ir. l{empt, I cannot answer these
questions. It may show on here that I collected that
,[217] amount of money, but there was always a settlement
behveen me and the company. It was agreed-! just
can't answer from memory. I am sure I can explain it, but
I cannot answer from memory.
Q. Mr. McNulty, did it not d~velop, as a result of this
audit which was made by this auditing committee, just prior
to March of this year, that you owed the company for monies
of the company which you had borrowed the sum of $5611.82 Y
A. No, sir, I did not. I can explain that, I want to explain it. It developed when 1\tfr. Easley and Mahood examined the books of the company that during the years 1918
and 1919 there had been certain amounts paid into my hands
on notes and indebtedness to the company and some of those
items were credited t~ my personal account and had not been
traneferred to the company's credit. The ,young ladies in
my office credited that to my account. During that time I
handled a g-reat deal of money, not only for myself but for
my clients; it came in in small amounts, the largest amount
I think was $2500.00. The minute Mr. Mahood and Mr.
Easley came with that account and showed it to me and convinced me that I had not paid over to the company money I
had collected belonging to the company and which had been
credited to my own account and not to the company's account,
I gave them a check for that. That transaction had
[218] nothing in 'the world to do with my account and I did
not make any point of it. whatever. I built a good
many houses that year in South Roanoke and handled $75,000.00 to $100,000.00 for my self, bes:des other money, and the
minute they showed me that that money had not been credited
to the Burneagle account, I said boys, I will give you a check
for it, which I did. They will both tell you, I think, that I
did not make any point of it at all. That transaction did not
f.mter this account at all and I think theY will both testifY
when they are called, that when they sh~wed me that the
money had not been credited to the proper ~ccount, that I
hnmediately gave them a check to cover it.
Q. You are correct in stating in your former answer
that you did not receive both the $3000.00 item and the $45,00.00, but I see that while the Board did authorize $3000.00
to he paid you in full, your statement furnished .to the audit-
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ing committee shows that you received $400.00 for expenses·
and fees on June 5, 1920, and $4500.00 on July 7, 1920, which
makes $1900.00 in excess of the $3000.00 authorized to be
paidY
.
A. I can explain that.
Q. I will be glad if you will Y
A. There was an item paid into my office of $2500.00.
It came from the I. A. Luke settlement. That was one of the·
items that was credited to .my· personal account which ought
to have gone to the company's account when it came
[219] in. When we made our settlement with Mr. Henritze,.
. we borrowed money from three banks, I think from
two banks in Roanoke and one in Lynchburg, when we settled
with him actually. When those notes came due, they had to
be met and we. were short of considerable money. I gave the
company a check for $2500.00. I still did not Imow that the
Luke money had not been credited to .the Burneagle ~ccount ..
When that $4500.00 check was drawn, I drew it believing the
company still owed me that $2500.00.
Q. That being so, you would only have been entitled to
the $3000.00 as attorneys fees t
A. I would have been entitled if they had not owed me
anything. If those amounts had been properly credited to
the Burneagle and the accounts had stood that way and I
had advanced them $2500.00 on those conditions, they would
have owed over $5500.00.
Q. I understood you to say that you learned you were
mistaken in supposing that they did owe you this $2500.007
A. I did not learn that until Mr. Mahood and Mr. Easley investigated those books.
Q. You had actually borrowed the sum of $1500.00 from
the company just before that, hadn't youY ·
A. Those gentlemen put it on the .book "borrowed." I
thought the company owed me money. I don't know whether
Mr. Easley or Mr. Mahood, but whoever posted the books.
Q. Why in your account given to the auditing committee did you state that the $3000.00 was allowed you for services up to June 1, 1919 instead of for services np to May 29,
1920?
A. I uon 't know. '"\\1lat does the minute book showY
[220] Q. May 29, 1920Y
A. That is simply an error, I presume.
Q. Did. you not,. for the company, employ E. B. Jacobs,·
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a certifi-ed public accountant, of Roanoke, Virginia, in the
fall of 1921, to audit the company's books'
A. Yes, sir.
Q. And he did make a report to you dated October 25,
1921, did he not?
A. Yes, sir.
Q. Did not the discrepancies in the ,accounts, shown by
Mr. Jacobs before said report, direct your attention to the
fact that there was a shortage of some $5416.26, at that time 7
A. Yes, sir.
• Q. What investigation did you then cause to be made to
ascertain the occasion of that shortag·e f
A. I went over my books to some extent but I did not
have them audited; and I could not discover where that discrepancy was, it was not. until these gentlemen, Easley and
Mahood, went through all the books and checked things up,
and showed me or ·called my attention to this discrepancy,
and as stated above, I immediately, as soon as they convinced
me that there was an error, co-rrected it.
Q. Are you accurate in saying that you immediately
corrected it on their calling your attention to it?
A. I did so as soon as I was convinced of the err.or, and
before they handed in the report. I tried to check it
[221] up and did ~heck it out as far as I could, but they
showed ;me that there were errors in the deposits made
by my office. When they convinced me of that, I immediately
told them I would and did give- them my check for it.
Q. Isn't it a fact that you gave them your check for
that just a few hours before the meeting of the stockholders
at which they 'vere to file a report T
A. I told them I 'vould do it and did do it, I told them
that before they handed in the report. I could not write my
check immediately for $5600.00 when they called my attention
to the error, but as they will tell you, I am sure, that I did
not dispute it. As soon as ~ was convinced that they were
right, I told them I would give them a eheck for it and did it
as soon as I could, I mean by that, I arranged to do it as
quickly as I could .
Q. Did you not resist the appointment of this auditing
committee last ,January?
A.. I took this position, which I think was correct, under
the circumstances, believing tha.t Mr. Jacob's report was
correct, I 'vas atten1pting to eheck it up, but I -think you will
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:find-and that they will tell yo-q-that I seconded Mr·..
- White's motion that the investigation be made after we dis-~
cussed it.' I did not resist it at the final analysis.
Q. Was it not evident at that meeting that the stock[222] holders were going to have such an audit made before
the vote was taken Y
A. After I heard the discussion and thought they wanted it, I did not resist it, and seconded Mr. White's motion
that the committee be appointed.
Q. In your statement furnished to the auditing committee, prepared by yourself, I notice that you have an item of'
$1000.00 ''for negotiating and preparing lease.'' Was tliat
what is called the Hardy lease of the plaint,iff company's:
propertyY.
A. Yes, sir.
Q. I suppose that the services you alluded to were for·
the actual negotiations leading up to the execution of that
lease?
A. Yes, and getting it executed; as we thought, to get a
lessee for the property.
Q. Was not the lease acknowledged by some of the les . .
sors on May 9, 1920 7
.A. I do not think so. I would have to look and see.
Q. Are you sure one way or the other of that Y
A. My recollection is that that lease is dated some time
in June.
·
Q. Wasn't that work, the preparation of that lease, and
the lease itself actually written prior to May 29, 19207
A. No, sir, I do not think so, I am sure the services
were not oompleted; it may have been under ~egotia
[223] tion for a long time.
Q. Was not a very large part of those services rendered
prior to May 29, 1920 1
A. I do not think so. I can check it up and see.
Q. If the lease turns out to have been actually acknowledged on the 9th day of May, 1920, that would indicate to
you, would it not, that the negotiations leading up to and
the preparation of tlw lease itself occurred on or prior to
May 9, 1920?
·
A. Yes, if that is an actual fact.
. Q. If that is true, then the services for which this
$1000.00 fee was charged, were r~ndered before that date?
A. Yes, sir, if that is true.
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Q. There was some core drilling done under your direction on this company's property, was there not?
A. It 'vas not done under my direction any more than
under any body else's.
Q. What became of those drill borings of cores?
A. Some of them were sent here.
Q. Are they in your custody 1
A. I think so, I think they were. They were sent here
and sent to. my house, I did not have anything to do with the
delivery, I never did open them up. '11he logs showed exactly
what the cores sho,ved, at least I presume they· did.
Q. Where is the original of this Hardy lease Y
A. I think I have it.
.
Q. Won ;t you piease produce it immediately after recess which we will shortly take for dinner Y
[224] A. Yes.
. Q. Whe.re is the furniture that was owned 1:>Y this
plaintiff corporation, its office furniture?
A. The office of the corporation was first in the Strickland building, afterwards it was moved to the Payne building next door to me, and when Mr. Moomaw resigned as Secretary, the office furniture was left in my custody.
Q. Is it still in your custody?
A. There is one desk that Mr. Hamilton Graves has, I
think.
Q. Under 'vhat arrangement?
A. I-Ie just took it to take care of it.
Q. By your permission °/
.
A. Yes, I permitted him to do it. He rented the office
when Mr. Moomaw left that the desk was in, and he asked me
to let him useit and I did not see any objection, and 'vhen he
moved up to the Strickland building, he took the desk with
him.
Q. What became of the ha.lance of it?
A. I have it .
Q. Have you declined to hirn it over Y
A. No, sir, I 'viii turn it over any time.
Q. I believe the co~pany also owned some surveying
instruments Y
A. · We bought a transit. I think it "'as a second hand
instrument. I forgot 'vhat we paid for it. Mr. Geo.
[225] W. Hutchinson, engineer here, asked me to let him
have it to use, which I did. The value of it is readily
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fixed, and I ·am perfeetly willing to see that the company is
paid whateve-:r that transit is worth.
Q. Did yoo. simply lend it to him. Y
A. I told Mr. Hutchinson he could buy it..
Q. At wha~ figure? ·
·
A. He says, I think, that I said two-thirds of its original
cost. It had been used some before we got it. I do not recall
fixing any figure but I am sure that can be satisfactorily ar-·
ranged. It is not an instrument that we equid use and I just
let him have it to use. I do not think there will be any difficulty about the Company being reimbursed for whatever is
its value.
Q. He has not paid for it at any rat-eY
A. No, sir.
Q. The resolutions set forth in t~e minutes of the com"'
pany provide that that land that was acquired from Mr. Henritze should be conveyed with Gen:eral Warranty and free of'
encumbrances?
A. I do not recall exactly; that was really my understanding from the outset, that we were to have the property
c<mveyed to: us with gener:al \Varranty and f~ee of encumbrances. We had long drawn out negotiations with Mr. Henritze, and the board finally voted to take the title that we did
afterwards take to the property.
{226] Q, Did you ever call on Mr. Henritze to get rid of the>
squatters on this property Y
A. Yes, sir, kept on calling on him; tha.t was one of the
reasons \Ve did not settle sooner perhaps.
Q. Was ever any ·action taken to recover of him the ex.
penses of the removal of the squatters?
A. No, sir, because the· Board voted unanimously, I
think, to settle with him at the date we did settle with him.
As I would construe it, that would close the door to our
bringing any suit against him to remove squatters.
Q. Wha.t became of the books of the Coal Securities
Company, do yon know? ·
A. I do not know.
Q. Do you know \vhat amount was paid by the Coal Securities Company for the expenses of development Y
.A. No, I do not knov.r.
Q.· Do you know what Mr. Henritze spent, on his own
account, on account of the development of these properties?
A~ No, sir.
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Q. Did he spend anything1
A. I could not tell you. He testified here the other day
as to what he spent, ·I think, I do not know what amount, I
do- not know at all.
Q. He testified that he did that by reason of some con- ·
tracturalliability to do that work, did he not?
.
Mr. Caldwell: The question is objected to as not in
[227] conformity: with the depositions, and it is requested
that the deposition be quoted as taken.

Q. Did J\!Ir. Henritze ever render any account to you,
or as far as you know to tb,e Coal Securities Company, for
these expenditures that he claims to have made?
A. Not to my knowledge.
Q. Did he ever assert any claim against the Burneagle
Coal & Coke Company?
A. Not that I know of. I did not keep the books at that
time.
Q. Did the Burneagle Coal & Coke Company pay him
anything for expenses?
A. I do not know.
Q. You became the Treasurer of the company, according to its records, on May 25, 1918, did you not Y
A. I presume that is the correct date.
Q. What books did you then keep as Treasurer T
A. I kept the account of the collections I made; at least,
my bookkeeper kept it.
Q. Under your direction?
A. Yes, sir.
Q. That was simply an account of the collections· you
made; it must have gone further than that 1
A. The transaction of the Company-~·
Q. Have you that book?
A. I think my bookkeeper kept it in my general
[228] ledger, that is my recollection.
.
Q. The record then of the collections and disbursements on beh3Jf of the company would appear in your own
bookY
A. I did not understand Mr. Moomaw's method of keeping that book, I am not an expert bookkeeper at all. I endeavored to keep it so it would be obtainable when it was
arrived at, and it "ras afterwards entered on the ledger. I
did not understand ~orne of the things on the books.
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Q. Then that record of the transactions of the company,
so far as you kept them after May 25, 1918, will appear 11pon
your own ledger?
A. They are transferred to the books of the company.
Q..What books of the company do you allude toY
A. The ledger, I presume it was, and the day book.
Q. Who made that transfer Y
A. I turned the books over to Mr. Jacobs, and they were
all entered on the books of the company.
·
Q. You mean that this account that was kept on your
records was transferred to the records of the company, and
those records we:r;e delivered to Mr. Jac9bs, the accountant
who made the audit in the fall of '1921 Y
A. Yes, sir.
Q. What became of the books of the company so handled.
by Mr. Jacobs when he completed his audit Y
A. I suppose he turned them back to me, I presume
[229] he did. It was only a very short time afterwards when
this other resolution was passed.
Q. Wha.t has since become of them Y
A. They are now in the possession of the committee,
Mr. Mahood and Mr. Easley.
Q. You mean that you delivered the books that you
speak of, and to 'vhich the account of the company had been
transferred by the auditor, Jacobs, when this committee was
appointed in the spring of this year, to the auditing committee?
·A. Yes, sir.
Q. Who signed the Hardy lease first, do you remember Y
A. I could not tell you, I do not remember.
Q. How long were you .engaged in negotiating for. the maldng of that lease y
A. Some time·, some weeks; I couldn't tell you that
without seeing when I was there. I spent considerable time
over there on the property, I went to Huntington and Logan.
Q. I judge from your general testimony that your recollection of the various financial transactions of this company_
are quite indistinct Y
A. I am not going to tell you the amounts of money and
dates from recollection, I could not do that, a.nd I do not
think it is a fair question to ask nie to remember those things.
By agreement, the taking of these depositions is adjourn-
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ed for· lunch until 2:15 p. m.

Octob~r

24, 1922.

BESSIE W. WATKINS,
Notary

Publi~.

Pursuant to adjournment, the taking of these depositions
is resumed tlll.s the 24th day of October, 1922, at 2:15p.m.

BESSIE W. WATKINS, Notary Public.
[230]

C. S. iltfcNUL'rY

1\fr. C. S. McNulty, resumes stand.
By Mr. McNulty: I produce a copy of the lease between
Paul Hardy, Trustee, and the Burneagle Coal & Coke Corporation, as requested by 1\Ir. Kemp in my examination this
morning.
By Mr. Kemp:
Q. Without offering the entire lease as an exhibit, I will
ask you if it does not app.ear to ~ave been acknowledged by
J. W. Gillaspie, as the President of the Burneagle Coal &
· Coke Corporation, before \Villiam C. Tilman, a Notary Public, on the 9th day of May, 1920, and by Paul Hardy, Trustee,
, on the 8th day of June, 1920, before toR. P. Alshire, Notary
Public.
~ .
By ~fr. Fox: Counsel for Mr. McNulty object to this question, a.s counsel for the plaintiff have asked for the production of the lease, which being produced ,shows it was dated
June -7, 1920. The lease speaks for i~self".
. By J udg·e Henson: We ·advise the witness to decline to
. answer the question because the lease spea.ks for itself.
[231] The lease is dated .June 7, 1920, and if the acknowledgement was dated in 1\{ay, it is evidently a clerical
error on the part of the N ota.ry; that. is why 've insist on the
whole lease go.ng into the record, and why I advise the witness not to ans,ver without the whole lease going into the record.
By Mr. Kemp: As counsel for ~Ir. ~IcNulty a.nd ·other
defendants, object to the Ha:rdy lease just produced by the.
witness being used in evidence except by the whole paper go-
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ing in, we now offer the aforesaid paper in evidence as· ''Ex.
C. S. McNulty No.4."
By Mr. Kemp:.
Q. In your evidence this morning; you allude~ to having
shown to Mr .Hall the contracts of April 6, 191T and of May
7, 1917. I assume you alluded to Mr. Harvey T. Hall, the at-~
torneyY
A. I do.
Q. Was he in any way at that time employed by the Burneagle Coal & Coke Company?
A. I sought his advice with a vie'v of employing him in
the settlement with :Mr. Hen.ritze, but while I asked him to
look at the contracts and he did look a.t them, the Board decided at the next meeting we had to settle with Mr. Henritze,
and they got together and settled.
Q. Do you know what year that wasY
A. That was about December, sometime, 1919.
Q. Mr. Hall never was retained 7
A. We intended to retain him if we had not gotten that
settlement at that time with Mr. Henritze, but the Board
after considerable discussion of it, decided to settle
[232] with him and did settle 'vith him.
Q. Do you mean by your testimony as to exhibiting them
to Mr. Hall, that he approved of the transactions t
A. No, I do not. I mean I showed them to him with a
view of employing him if we had not made that ·settlement.
I cannot say that he expressed any ·opinion at all because he
did not go far enough into it for that purpose. He saw them
and I suppose read them, I would not say positively. We
were hanging up on those very matters that you referred to
this morning, about the squatters, the character of deed, etc.,
and after discussion, I think the Board decided unanimously
to settle with Mr. Henritze and accept the deed, 'vhich we did
finally accept.
Q. ~Ir. Hall was not subsequently employed in the mait~f
'
A. No. J\IIr. Hall was under no obligation to us and rwant to remove any question of his being in any way put in
the position that he could not honestly take this case that he
is now engaged in. He did not send us any bill and did not
ask for any.

IJ
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And further this deponent saith not.
(Signature waived.)

1[233]

W. P. HENRITZE

W. P. Henritze being recalled for further examination as
an adverse witness.
By Mr. Hall:
Q. When you were previously on the witness stand, you
stated that you had made certain expenditures in connection
with the Burneagle Coal & Coke Company property, and you
were asked to produce your record showing the employment
of an engineer named McCorkle. I wish you would state
whether or not you have your records sho,ving your employment of McCorkle, 'vhen his employment began, . when it
ceased and how much you paid him T
A. I have not this. record complete. I find that since
taking the last deposition, that the work that I had done was
with the firm of Bedo,v, Wilson & McCorkle, Geo. Bedoe being the manager of the corporation, and that ·he ha·s since
died. I find checks made payable to Bedoe, Wilson & McCorkle, W. C. ~IcCorkle, personally, memorandum of credit
of some $200.00 on the purchase of real estate, and before I
can give you a complete and correct statement of this account,
it will be necessary for me to go to Logan, though I can make
this trip and g·et this information in the hands of Mr. Hall
within ten days from this date if satisfactory.

By Mr. Ha 11 : We ask that this statement of the amounts
paid ~IcCorkle, or Bedoe, Wilson & :NicCorkle, be filed
[234] with the Notary, with checks showing ~he payments
and the accounts pa1d by these checks, showing when
the services for which payment was made, were performed.
Judge I-"fenson: Counsel for Jas. FJ. Walker and C. S.
McNulty propound the fo11owing questions to the witness.
By .Judge Henson:
Q. It appears from your deposition that you 'bought the
timber on this Frid-1\'Iullins property, owned by the plaintiff
corporation, for the snm of $25,000.00, and subsequently sold
it for $75,000.00. making a g-ross profit of $50,000.00. I want
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to know whether either Mr. Jas. E. Walker or C. S. McNulty
received any part of this g·ross profit of $50,000.00 Y
A. Not one cent.
Q. It further appears from your deposition that you
bought stock in the holdings of the Frid-Mullins Coal & Coke
Company, and that you sold. the same to the plaintiff corporation for a money consideration <>f $237,500.00. I want to know
whether Mr. Jas. E. Walker or Mr. C. S. McNulty, or either
of them, received any part of any profits that you made between the purchase price that you paid for the Frid-Mullins·
holdings and the $237,500.00 in money that you sold the same
for to the plaintiff corporation?
·
·
A. Mr. C. S. McNultv and Jas. E. Walker received no
part of the $237,500.00 casi consideration. However, it is a
fact that the purchase price of the Frid-Mullins stock
[235] was not $237,500.00 but was $337,500.00, $237,500.00
cash and $100,000.00 par value of common stock. Mr.
Walker, Mr. McNulty and Mr. Obenshain, under the contract
of May 7th, received 50 per cent. of this $100,000.00 of common stock.
.
Q. Do you know in what proportions tha.t $50,000.00 of
common stock was received by t)"as. E. Walker, C. S. McNulty
and. H. E. Obenshain 1
A. I do not, but I know tha.t under contract of May 7th,
the ·officers of the proposeq corporation were to have been
authorized to issue $20,000.00 to Jas. E. Walker, $20,000.00
to C. S. McNulty and $10,000.00 to H. E. Obenshain.
Q. Of the common stockY
A. Of the common stock. As to whether this w:as done,·
I have no knowledge.
And further this deponent saith not.
(Signature waived.)
[236]

II. E. OBENSHAIN

H. E. Obenshain, a witness of lawful age, being first duly
sworn, deposes as fo~lows:
Direct Examination
By Mr. Hall:
,
Q. What is your age, residence and occupation?
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A. l\Iy age is 46 years. I live at the Shenandoah Club,
Roanoke, Virginia; occupation, I hardly know what, promoter, I suppose.
Q. How long· have you lived in the City of Roanoke, Virginia, and how long have you been engaged as a corporate organizer or promoter~
.
A. I have lived in Roanoke about twenty-eight years.
I have been in the organization business since 1915.
Q. Did you have any connect~on with the promotion and
organization of the Burneagle Coal & Coke Corporation Y
A. Yes, sir.
.
Q. How did you first become interested in this corporation or the tract of·land which the company 'vas organized to
take over?
A. I returned to Roanoke in the spring of 1917 ,and I
was passing along the street, and Mr. Henritze was in front
of the National Exchange Bank. We were talking about different matters; he asked me what I was doing. I told him I
did not have anything on ha.nd at the present time, but I said,
there is a big demand for coal land, if I could get a good tract
of land I would attempt to finance it by placing the stock. He
told me he had just such a boundary of land.
Q. Well, what did he say about the sale of that land
{237] or the organization of a company to take it over?
A. We talked along and he said he asked $100.00 an
acre for the Janel. I told him I was not buying any land but
I would attempt to finance it and I outlined my plan. He said
while he would sell the land for $100.00 an acre, if he joined
in the promotion, he wanted $100.00 an acre and 20 per cent.
on the land.
Q. Who did you a.nd ~Ir. Henritze the11 get in touch
with?
A. After talking with him-I think we had several talks
- I went to see Mr. McNulty to see if I could get him interested. He was interested and he called in Mr. Jas. E. Walker.
As I told M.r. Henritze, I do not know anything about the
value of coal lands. l\fy business is to raise money for companies, that I would attempt to raise the money.
Q. What agreement was reached between the parties
who undertook the promotion of this company as to the sale
of the land· and the promotion of the corporation f
· A. Between the four of us 1
Q. Yes.
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A. Well, I had talked to Mr. Henritze. He was to get
20 per cent. Mr. Henritze and Mr. McNulty and myself went
out to look the land over, and in the hotel at Logan, West Virgini.a, we agreed among ourselves, instead of me getting 80
per cent., I would only get 50 per cent. of the promoter's fee,
and Mr. Henritze would still get his 20 per cent., and Mr.
Walker and Mr. McNulty would get 15 per cent. each for
compensation for helping put the company over and doing
the work, and all that.
Q. . Was it at Logan, West Virginia, on the 6th of
[238] April, 1917, when tpis memorandum in writing, signed
by W. P. Henritze and filed as Exhiibit No. 1 was executed Y
A. It was executed there at that time.
Q. Was there any change in that original proposition,
as agreed upon, with reference to the sale of this land at
$100.00 per acre and the promotion fees that were contemplated in the beginning Y
A. Not that I know of.
Q. Mr. Henritze has testified that the original contract
between the parties was called off entirely after the return
of the parties from Logan, West Virginia, on that trip. Is
that true or not f
A. Not to my knowledge, it was not called off.
Q. Did J\IIr. Henritze receive his 20 per cent. of the promotion?
A. Yes, sir.
Q. Ho'v was the sale of the stock of the Burneagle Coal·
& Coke Corporation handled. I mean by what organization
was it handled Y
A. I had an office in what was known then as the Strickland building. I had two offices. I had Mr. C. A. Mooma,v,
who handled all the details, kept the books of the Coal Securi ·
ties Company and of the Burneaog·le Coal & Coke Corporation,
I had a stenographer, and 've opened up these offices awl
started out to raise the capital.
·
Q. You had what you called the Coal Securities Company, did you not1
A. Yes, sir~
Q. Wha.t was that Y
[239] A. Simply used that name to run this business unde~·.
Q. You mean the sale of the stockY
A. The sale of the stock only.
0

0

0
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Q. Who were the parties interested in that company T
A. Four of us. Mr. Walker, Mr. McNulty, Mr. HeH·
ritze and my self. We composed the Coal' Securities Company, .we got the profits.
Q. Was that company a corporation Y
A. No, sir.
Q. It was a partnership 1
A. I would judge it to .be that.
Q. In "rhat proportions were the profits of that r
pany divided T
A. I got 50 per cent., Mr. Ilenritze got 20 per cent., Mr.
Walker 15 per cent., and Mr. McNulty 15 per cent. after expenses were paid.
·
Q. Did each member of that partnership receive his proportionate part of the profits¥
A. Yes, sir.
Q. Under the contracts of April 6, 1917 and of May 7,
1917, it appears that the promoters were to get $2.00 .on every
share of preferred stock 'vith its combination of· common
stock sold. Did that $2.00 per share go to the Coal Securities
Qompanyf
A. Yes,sir.
·[240] Q. And was it divided in the proportions you h.ave
named?
A. Yes, sir.
Q. Were any regular books of account kept of the transactions of the Coal Securities· Company?
A. A full and complete set of ·books were kept.
Q. W·ho kept those books T
A. Mr. C. A. Moomaw was my book~keeper.
Q. Did those books show all the profits of that company?
,
A. Yes, sir.
Q. Did they show all of the expenses Y
A. Yes, sir.
Q. And all of the profits f
A. Yes, sir.
·
Q.. And the dividsion of the profits Y
A. Yes, sir.
Q. \\T as there recorded in the books of that company
the $5.00 that was to be paid oli account of the sales of each
share of the preferred stock?
·
A. Yes, that "ras recorded in there.
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Q. How long did you continue the active management of
t)le sale of the Burneagle Coal Company stockY
A. Up until December, 1917.
_
Q. Ho'v much stock was to have been sold according to
the plan of organization of the Burneagle Coal Company T ·
A. 12,500 shares.
Q. Of preferred stockY
A. Yes, sir.
Q. How much of that preferred stock had been sold up
· to the time you ceased to have the active management
[241] of the Coal Securities CompanyY
A. Between 11,000 and 11,500 shares.
Q. · What did you do when you ceased the active management of the sale of that stockY
A. You mean when I left here Y
Q. Yes.
.
·
.
A I went to ·Washington and made application to go·
into the service and I was commissioned First Lieutenant and
was in the Procurement Division of the war department with
1-50 people under me..
Q. Prior to the time you left here for the purpose stated,
had you organized sales agencies for the sale of this stockY.A. Yes, sir.
·
Q. Were those people still in the employ of the Coal
·
Securities Company Y
A. There were several, what I thought enough men to
complete the ·sale of what I considered the few shares of
stock left because some months we sold as high as 1000 shar~s
of stock a month.
· Q. Prior to your leaving, did you make arrangements
for carrying on the sale of this stock until the 12,500 shares
were sold?
A. Yes, sir, I made arraugements·,vith Mr. Moomaw to
stay in the office. My intention was to let two or three
[242] salesmen wind it up, sell the entire issue. I was going
to pay Mr. Moomaw out of my 50 per cent. for the
work he did for me.
Q. Do you recollect ho'v much money had been paid to
each one of the partners of the Coal Securities Company as
profits prior to the t:me that you left in December, 19177
A. I have got statements the·re that show it. I can give
yoU: the amounts too about, I think, from memory ( refering
to statement) Nov. 19, 1917 is the last one, I think, H. E.

----~~--~-~---

----
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-
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Obenshain $7195.29; W. P. Henritze, $2813.92; C. S. McNulty $2110.47; .Jas. E. Walker $2110.46.
By Judge Henson: For the purpose of making objection, I want to ask the 'vitness some questions.
Q. (By Judge Henson): I observe that you read from
a memorandum when you made the answer above. Did you
make tha.t memorandum yourself f
Witness: It was made from the Coal Sec~rity Company's books by my book-keeper.
Judge Henson: ~fr. Mooma,,r made it, I believe?
Witness: Yes, and it is correct.
Judge Henson: How do you lmow if you did not make·
it?
Witness: I just know because I have followed it through
and checked these statements as they came out. The bookkeeper would make them up and I would check them up and
see that they were all right.
Judge Henson: We obj~ct. to the foregoing evidence because the books themselves are the best evidence, and there
has been shown no proper effort to get the books. The books
are shown .to be in the possession of Mr. Moomaw. They are
not in the possession of onr client..
·
Q. What became of the books when you left here Y
[243] A. I turned the books over to Mr. Moomaw to kee~
'for me.
Q. What information did you have subsequent to that
time from Mr. C. S .. McNulty as to the· affairs of the Coal Se·
curities Company as to what he was going to do with the comp~,~~

.

A. I claimed that I should participate in the $2.00 per
share for the balance of stock to be sold, but Mr~ McNulty objected to that a11d sa· d if I was g-oing to be away and in the
ariny I should not have any more profits out of the concern;
so I lost interest. If it 'vas not going to pay me anything, I
did not keep very c1ose track of it then 'from Washington.
Q. Did you receive a letter from ~Ir. NlcNultyf
A. Yes, sir.
Q. I "rish you would please produce the letter?
A. I produce the letter.
Mr. liall: I will read the letter. It is as follows:
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Roanoke~

V a.

March 15, 1918.
Lieutenant H. E. Obenshain,
Procurement Division, War Department,
6th and B. Streets, N. W.,
Washington, D. C.
Dear Obenshain:
I have· your note of the 14th inst.
I have not yet laid Mr. Moomaw off, and won't do so
until Mr. Walker comes in which, I believe, will be tomorrow
or Sunday. I do not know what you have been paying
.[244] him, but as the rest of the stock will have to be sold
here under my immediate supervision, on my own personal responsibility, I will have to take active charge of the
office and books myself, and 'vill either have Mr. Moomaw to
post them or Mr. Engleby.
I do not see any reason .fo~ paying Mr. Moomaw much
salary for simply keeping the books, and I certainly do not
need him in the office except to do the clerical work, if at all.
As to the Coal Securities Company, I do not see that it
will be necessary to keep any books for it in the future as Mr.
Henritze, Mr. Walker and myself are going to put the money
to an account that can be checked on, and I cannot believe
that you are going to claim any interest from the income
from the sale of the balance of "the stock, although Mr. Moomaw told me yesterday that you "rere going to do so.
As you told me you 'vere coming down soon, I thi~ you
had better come on-.down at your earliest convenience and get.
these matters straightened out, while Mr. W a.lker is here.·

Yours very truly, .
(Signed)

C. S. 1\{cNulty.

Q. Did you partieipate in any of the profits of the Coal
Securities Company after the date of this letter of ~larch 15,
1918?
A. No, sir.
Q. """7 ho got those pr(>fits?

Judge Henson: We object to t1w question because it is
not shown that any profits were made.
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Mr. White: Stock 'Yas sold after that. The record shows
that.
Witness: Mr. McNulty, Atir. W·alker and Mr. Henritze
got them. I am sure I did not get any for three or
[245] four months before that letter was written.
Q. Did you receive any profits from the Coal Securities
Company a.ny time after you left here in December, 1917?
A. I never received any profits on the stock sold after
I left.
·
·
Q. ·During the time that you had active charge of' the
Goal Securities Company, did you send out to each partner
a monthly statement showing the condition of the business,
the amount of profits earned, the expenses and the net profits
earned, and the interest- of each partner therein 7
A. I sent statements at regular intervals, I don't know
that I did every ·month but I think I did it every month.
Q. Have you a form of the statement sent out at intervals as described by you?
A. Yes, sir, I have some of the statements here.
Q. I hand you a statement under date of Jan. 31, 1918.
I will ask you whether that is similar in form to the statements sent out at .regula.r intervals?
A. That is similar in form.
Q. Does that show the correct condition of the business
as of that date?
A. Yes, that shows the correct standing of the Coal Securities Company as of that date.
Q. I will ask you to file as ''Exhibit. H. E. Obenshain
No.1" t.he statement bearing date J a.nuary 31, 1918?
A. I file it as requested.
[246] Q. What books did you keep in your office showing a
record of the sale. of the stock of the Burneagle Coal
& Coke Corporation?
A. Well, a. subscription record book, then we had, of
course, a. journal, cash book and ledger of the Burneagle Coal
& Coke Corporation.
Q. Please explain 'vhat this stork record book wa:s that
you have. mentioned"?
A. It was not a stock record book, it was a subscription
book..
Q. · Well, the subscription record book. :Explain what
that was, what kind of a hook it was?
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A. As the subscriptions would come in from each salesman from day to day, we would enter them on the book, '\'\7"e
would number the subscription, put down the name of the
purchaser, his address, the name of the salesman, the amount
of cash. payment and the balance due, and the number of
- shares of stock sold. A complete. record of the subscription
blanks. We could tell from day to day how many shares. we
were selling and who sold them without going and looking .at
each subscription.
.
Q. Did you have a regular form of subscription taken
by your stock salesmen when they were selling stockY
·A. Yes.
[247]. Q. That was a printed form, was it not Y
A. Yes, sir.
Q. When those stock subscription agreements were
turned in, you transferred them to this stock subscription
.record, did you not Y ·
A. Yes, sir.
.
Q. Was that record complete down to the time you left.
here showing the sale of the 11,500 shares Y
A. Yes, sir.
Q. _Was that stock subscription record in a permanent
bookY
A. Yes, sir, permanent well bound book.
Q. What became of that when you left hereY
A. It was in the possession of Mr. C. A. Moomaw.
Q. Among the records of the Coal Securities Company Y
A. Yes, sir.
.
Q. Did your ledger that was kept for the Burneagle
Coal & 'Coke Company show the amount of the stock charged
to each subscriber and the payments made thereon 7
A. I do not remember exactly how that ledger was kept.·
You see I did not pay so very much attention to the books of
the Burneagle Coal & Coke Company, I had nothing to do
with them. Out of my promoter's fee I had Mr. Moomaw
keep those books for the company, the officers of the company had access and gave instructions as to how they would
be kept and not I.
Q. Did Mr. Moomaw keep those books up to the time,[248] you leftY
·
·
A. Yes, sir. ·
Q. You spoke of paying Mr. Moomaw out of the $2.00
that was t.o go to the Coal' Securities Company. The contract

239
seems to provide that certain expenses were to be paid out of
that $2.00. Were those expenses paid f
A. Yes; rent, office furniture and Mr. Moomaw's salary
and that of the stenographer, printing and stationery and all
that stuff.
·
Q. Were any of· those expenses charged up to the. Burneagle Coal & Coke Company and paid by it prior to the time
you left here?
A. No, sir.
Q. Were any of the partners of the Coal Securities
Company called upon to pay individually any of those expenses incident to the organization of the company and the
development work on its property Y
A. No, they were not called on individually. We paid
the expenses of organization out of the Coal Securities Company, charged it up as expense.
Q. There was a fund of $3.00 on each share of preferred
stock sold provided for under the contracts. To whom was
that $3.00 paid?
A. To the solicitors, the men who would actually get
the subscriptions.
Q. If Mr. Henritze, or any of these other promoters,
actually got any of the subscriptions, were they paid
[249] the $3.00f
A. Oh, yes, just like the regular solicitors.
Q. Did Mr. Henritze actually get any stock subscriptions and receive the $3.00 on them Y
A. I think he turned in several subscriptions, for which
we paid him $3.00.
Q. Did Mr. McNulty get any subscriptions and turn
them in¥
A. Yes, sir, I think he got quite a number of them.
Q. Did he get the $3.00 on each share of stoek that he
sold?
A. Yes, sir.
Q. Will the books of the Coal Securities Company show
all of these payments?
A. Yes, show all the payments.
Q. In this statement that you have filed as Ex. Obenshain No.1, you show what each member of that partnership
received in the way of profits. Do those profits, as shown in
this statement, include the $3.0Q on actual sales of stock?
A. It does not. Tha.t represents the participation of
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the $2.00.
Q. So then the $3.00 received by the promoters on any
stock they may have sold would be in addition to the amounts
·
shown on this statement Y
A. Exactly.
Q. Would .it happen in any case· that ·the promoters
would get any part of the $3.00 on sales made by
[250] agents?
A. Sometimes I would help a man over a sale, probably
I would get $1.50 and the salesman would get $1.50. of the
$3.00.
Q. Was that true of the other promoters Y
A. l cannot say whether they participated with any of
the agents in the $3.00 or not. I have done so and consideretl
it perfectly legitimate.
By Mr. White: Q. It was satisfactory to them?
Witness : Yes.

Q. Were you in any way connected with the Burneagle
Coal & Coke Corporation as an incorporator or officer of
that company?
A. No, sir, I was never connected with it .in any
capacity.
Q. What interest did you have in the_ organization of
that company?
A. The only interest I had was solely and exclusively
to get stock to sell on which I would make a commission.
Q. Did you make that plain to the other gentlemen con..
nected with the organization of that company Y
A. Absolutely, yes, sir.
Q. How much stock did you buy in that company for.
cash?
A. 100 shares, paid $2200.00 for it. I got the $300.00
[251] off. I sold myself and took the $3.00, I did not get that
off, I simply paid in the usual course.
Q. You "rere a party to these contracts of April 6, 1917
and May 7, 1917. Do you know 'vho prepared these contracts?
A. Mr. McNulty prepa~ed them.
.
Q. There is a provision in the contract of May 7, 1917,
specifica.lly setting forth how the promoters stock is to be di.
vided. Who worked out that scheme or plan for issuing promoters stock and the ma.nner of division Y
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A.

As I remember it, it was worked out by the four of

us.

Q. There is a provision in this contract to the effect
that it is agreed that when the minutes of the Burneagle Coal
& Coke Corporation have been prepared, that they shall show
this. $100,000.00 of promoters stock as being a part of the
purchase price. How did that provision happen to ·be inserted in the contract?
A. I am unable to say.
Q. Was. that $100,000.00 regarded as a promoters' fund
all the way through 1
A. More or less; that is the 'vay I looked at it.
Q. Did the books that you kept or ha.ve kept show up
completely all the transactions of the Coal Securities Company and what everybody was entitled to?
A. Yes, sir.
Q. Mr. Henritze has testified that there was some ob[252] scurity about your books; or in effect that you concealed from him what his true interest in that company
was. Did the books sho'v completely and fully what Mr. Henritze 's interest was?
By Judge Henson: The books are the best evidence as
to what they show, a.nd is thft only evidence until it is shown
that the books cannot be found or produced.
Mr. Caldwell: Counsel for Mr. Henritze objects to the
method in 'vhich the question is propounded. If it is desired
to quote Mr. Henritze, it. is preferable to quote in his own
language.
A. The books show completely uud fully what his interest was, and show every dollar we paid him, as well as
what we paid any one else, or for any expenses.
Q. Mr. Heuritze makes the statement that "Mr. Obenshain owes me money, or his corp~ra.t.ion, his Coal Securities
Corporation, owes me yet money that was to have come from
this source." How did ~{r. Henritze's account with the Coal
Securities Ccmpany stand up to the tim~ you left here and
turned the books OYer to ~f.r. ~fooma.wf
A. Up to the time I left we divided that $2.00 in proportions, 50 per cent., 15 per cent. 15 per cent. and 20 per cent.
I would make him at regular intervals itemized statements, as
well as Mr. Walker and ~·[r. l\fcNulty, and send him the state-

\
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ment-a, as to the number of shares sold, how we arrived at it
and with check.
Q. Have you seen the books of the Coal Securities
[253] Company since you came back from Washington Y
A. No, sir.
Q. Have you tried to find them?
A. I have made inquiry about· them. I did not try to
get them in my possession.
Q. While you were here and in control of the business
of the Coal Securities Company, were those books of that
company open to the inspection of all the memhers of the
partnership, Mr. Henritze, Mr. McNulty and Mr. Walker?
A. Yes, sir, they could see the books at any time.
Q. You say you have i;nquired and tried to find where
these books of the Coal Securities Company are. What was
the result of that investigation Y
A. I did not seem to get much satisfaction. I have
asked Mr. Moomaw. He says Mr. McNulty has them. I suppose Mr. MeNulty has them today.
Q. At least you haven't them?
A. No, sir, I haven't them.
Q. In the contract of April 6, 1917, in reference to the
issue of the common stock, it is provided that two-fifths thereof is to go toW. P. Henritze and three-fifths to H. E. Obenshain and his associates. Who are the associates referred to
in that clause of the contract Y
A. Mr. Walker and Mr. 1\1:cNulty.
Q. In reference to this $2.00 per sha.re of preferred
stock, it is also provided in said contract that the said
[254] Obenshain shall retain 80. per cent. for himself and his
associates, and 20 per cent. shall go toW. P. Henritze.
Who are the associates referred to in that clause of the contract?
.
A. Mr. Walker, Mr. McNulty and Mr. Henritze.
Q. During the time you had charge of the business of
the Coal Securities Company, and up to the time you left
here, I wish you would please state whether any of the regular stock subscription contracts that 'vere turned in by the
aget;tts selling the stock were filled with any stock other than
the treasury stock of the companyf .
A. No, sir, they were not.
.
Q. Would you have permitted ·any of those stock subscription contracts taken by the stock salesmen to have been

!
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filled with any other stock than the treasury stock of the company7
A. I would not have dreamed of doing anything of the
kind.
By Mr. Fox: We ask leave to recall Mr. Obenshain for
cross-examination later to identify documentary evidence.
And further this deponent saith not.
(Signature waived.)
[255].

C. A.

"r

MOO~IA

Mr. C. A. Moomaw, a witness of lawful age, being first
duly sworn, deposes as follows: ·
Direct Examination
By lVfr .. Hall:

Q. Are you the same Mr. C. A. Moomaw, who had
charge of the books of the Coal Securities Company, and who
kept the books in the beginning of the Burn eagle ·coal & Coke
Corporation T
·
A. I am.
Q. Mr. Obenshain has testified that when he left here in
December, 1917, and went to Washington, that he turned over
to you and left in your possession the books of the ·coal Securities Company. Is that a faet or not?
A. Yes, sir, tha.t is true.
Q. How long did you retain those books of the Coal Securities Company in' your possession after Mr. Obenshain
leftY
•
A. I think it was three or four montl}.s. It is mighty
hard to recollect the time.
Q. What did you do with those books when you gave
them up, to whom did you give them?
A. I left them in htlr. ~fcNulty's office.
Q. Was the office of the Burneagle Coal & Coke Company there?
·
A. Yes, sir.
Q. When did you leave them there V
A. I don't recollect just the time or the month, it ''ras
,[256] when I ceased -to he Secretary of the company.
.

'
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Q. Were you discharged as Secretary of the company Y
A. I think so, practically.
·
.Q. Bywhom1
A. There was a called meeting. of the Board of Directors, which I knew nothing about, and I found that I had been
supplanted as Secretary of the Company.
Q. Where were those books kept up to the time you quit
acting as Secretary of the company T
A. Up to that time they were kept in an office ad,j0in·
ing Mr. McNulty's private office. In fact, his other offl<!e.
Q. When you left; did you leave them there Y
A. Yes, sir.
Q. Were the records of the Coal Securities Company
complete up to the time you turned them over?
A. I think so.
Q. Did they include a. subscription record sho,·dn~ the
subscriptions to all of the stock of the Burneagle Coal & Coke
Corporation that had been sold Y
A. That is my recollection, yes, sir.
Q. Was all the stock sold up to that time entered oi1 this
subscription record T
A. All of the trea.sury stock, yes, sir.
Q. ·Was there any stock sold on regular subscription
contracts of the company, tlle subscriptions to which
[257] were not filled by treasury stockY
A. Yes, sir, I think so.
Q. Do you recall whose stock subscriptions they were,
that 'vere filled with stock other than company'sl treasury
stockY
A. I do not think I could give you any names, ~fr. Hall.
I could give you a little circumstance.
Q. Give the circumstance¥
•
A. A g·entleman came into the office from Rockbridge
County and said he had bought some stock from one of our
agents, Mr. Mitchell, and ha.d never received his certificate.
I looked over the records and told him I had no record of any
sale being made to him. I began to investigate the matter to
find out the facts about it. I discovered that his subscription,
and I think others, had been turned over to Mr .McNulty and
were filed with his personal stock and not the treasury stock.
Q. Do you recall in how many cases that occurred Y
A. That is the only man I met wl1o had made any complaint, about !lot receiving certificates, but I _think there w~re.
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a number of sales made· that were not turned in to the· treasury of the company, no money turned in, no subscriptions_
(cJ. You speak of leaving the books of the Coal Secunties
Company there at .Mr. McNulty's office. Under what Circumstances did you leave them there. Explain how it happened?
[258) A. When I ce·ased to be secretary of the company, my
charge of the books automatically ceased.
Q. Who notified you that you had ceased to be secretary
of the company?
·
A. I believe I saw it in the. records of the meeting to
which I was not invited.
. Q. Who was in charge of that office in which you left
these books at the time you ceased to be secretary?
A: Mr. MeNulty was the chief in that office.
Q. Have you seen tho"e books of the Coal Securities
Company since 1
A. I have not.
Q. Up to the time that Mr. Obenchain left here, you
kept both the books of the Coal Securities Company and theBurneagle Coal & Coke Corporation?
A. Yes, sir.
Q. How were you pa.id up to that time for keeping the
Burneagle Coal & Coke Company's books T
~1\.. Mr. Obenshain paid me a salary,. I believe.
Q. Out of the assets ·of the Ooa.l Securities Com'J?any f
A. Oh, yes.
·
Q. After Mr. Obenshain left, were you paid for keep-·
ing the books of the Burneagle Coal & Coke Corporation Y
A. At that time, probably a week after he left, Mr. 1\IcNulty notified me that lle would not need my z:;ervices in keeping the books of the concern, that Mr. Engleby would look
after them. Later on I think they got in some difficulty
[259] and they asked me to again take charge of the books.
Then I had some bus1ness I was looking after, and he
paid me a nominal sum. I did not take ordinary time on them
because the ~(ltivities of the eompa.ny had fallen off a good
deal. After Mr. Obenshain left, sales were slow so Mr . .\fcNulty paid me a nominal salary, it was satisfactory, for what
I did.
.
Q. How was that salary paid, out of the funds f ·
A. I think it was paid out of the fund that 11orntnlly·
went into the Coal SeenritieA Company.
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Q. During any portion of the time !hat you werf~ there.
were vou paid by the Burneagle Coal & Coke Company'R
cheekY
A. Not that I can recollect, no, sir.
Q. From the records of the Burneagle Coal & Coke
·company's account books, it appears that three checks were
given you, one dated March 14, 1919, another dated April 20,
1919 and another May. 23, 1919.. Do you happen to recall
what those checks were given to you for~
A. As I recollect, they were given to me in payment of
my· services; the one dated May 23, 1919, from the time I
formally left the service of the company, ·quit all connection
with it, and they paid me the accumula.ted balance due me at
that time.
Q. Were you paid by the company for those services?
A. Yes.
Q. It was at that time that you left and turned over all
of these books and records Y
:[260] A. That :fixes the date in my mind, the 23rd day of
May.
Q. You are connected with the Mountain Trust Bank
nowt
A. Yes, sir.
.
Q. How long have you been connected with that institution?
A. . Ever since it was chartered.
Q. When was it chartered?
A. 1919, I think.
Q. Have those Coal Securities Company books eve:r·
been returned to you, or have you ever seen them since you.
left them in Mr. McNulty's office on 1\tiay 23, 19197
A. No, sir.
Q. Were the records in those b<Joks complete down to
that date?
A. My recollection is that they 'vere, yes, sir.
Q. In connection with the books of the Burneagle Coal
& Coke Corporation, did you keep a ·stock ledger showing· the
·
stock acount of each stockholderT
A. The stock record was there, yes, sir.
.
Q. Di~ that record show how much each stockholder
subscribed to, the amount of his account and the payments
thereon!
A. Yes, sir.
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Did it show whether he had given notes or paid for
his stock in cash 1
}[261] A. I think, of course, we kept a note register of the
notes.
Q. Up to the time that you turned over the books of the
Coal Securities Company, was every member of that company paid what he was entitled to receive on account of the
pro:fi.tsf
··
A. ·r do not quite understand your q~estion.
.
Q. I will ask you this question. Up to the. time that Mr.
Obenshain left here in December, 1917, were the members of
the Coal Securities Company-that is, Mr. Obenshain, Mr.
Henritze, Mr. McNulty and Mr. Walker-ea:~h paid what
they were entitled to receive on account of the profits of that
company?
·
A. Yes, sir,-I recollect that. I confused your question
with the Burneagle Coal & Coke Company. All obligations
were liquidated and every man paid.
Q. Did you ma:Jre off monthly or other periodical statements showing tlte condition of the Coal Securities Company
and what each man had ~een paid?
A. I think so. I think they arP. on record.
Q. Did you furnish copies of those statements to earh
member of the company Y
A. That is my recollection.
(l. After Mr. Obenshain left here in December, · 1917.
who ·participated in the profits of the Coal Securities Com
pahyY
A. My recollection is that Mr. Walker, Mr. McNulty
[262] and Mr. Henritze d!d. They had decided that as Mr.
Obenshain had gone Into the army, he was not entitle(\
to any.
Q. Did Mr. Obenshain receive any checks for profits
after he left here?
A. I do not think s_o.
Q.

Cross

E~xamination

By Judge Henson, counsel for Jas·. E. Walker:
Q.

Can you state, of your o'vn knowledge, that Mr. Jas.

E. Walker received any checks from the Coal Securities Company after Mr. Obenshain left here Y
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A.

I cannot recollect that he did.

And further this deponent saith not.
(Signature waived.)
W.N.KEY

W. N. Key, a witness of lawful age, being first duly sworn,.
deposes as follows:
Direct Examination

By Mr. White:
Q. When did you become a stockholder in the Burneagle
Coal & Coke Company, and when a DirootorV
A. I think I bought the stock in about 1917, I really do
not know exactly, I think that was about the time.
Q. When did you become a DirectorY
A. I don't lrn.ow, it was at some meeting that I did not
attend. Mr. Moore, from Lexington, was over here.
Q. State as nea,r as you can¥
[263] A. I would say two years possibly.
Q. Was it prior to the time of making of the notes
that are in bank made by the directors of the company?
A. Yes, sh·.
Q. Please state 'vhether or ~tot, during the period since
you became a stockholder and while you were a director, you
ever had any information in regard to the two contracts of
April 6, 1917 and May 7, 1917, from any sourceY
A. No, not until they had this audit~
Q. You mean the committee investigating this present
A. Yes, sir.
·
Q. At the time you bought your stock, did you know of
any promoter's fund of $100,000.00 or any other amount?
A. No. I thought I was going· in on the ground floor.
I did not kno'v there was anything. I thought we were going
in on the basis of everybody else. .
Q. Did you have any lmowledge to suggest to you that
anything more was involved than tl1e $237,500.00 for the prop~?
.
A. No, sir.
Q. Would you have hougllt your stock if yon had known
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there was a promoter's fund of $100,000.00?
A. No, sir, I would not.
Q. Did you know anything of the division of the per
centage of commissions for sale of stock among the promoters?
A. No, sir.
Q. Did you have anything to suggest to you that Mr.
Henritze, the seller of the property, was dividing a pro,[264] moter 's fund 'vith other promoters?
A. No, sir.
Cross liJxamination
By Mr. Coxe:
Q. I did not" understand from your answer when it was
you became a director of the company?
A. I did not give a definite date. They pressed me for ·
an answer, and I said I thought it was about two years.
Q. How long a.fter the company was formed did you become a director~
A. The company, I think, "Ta.s formed in 1917, I am not
sure of that, I guef;s it was.
Q. Do you lmo'v ho'v long thE:' property had been i,n existence 'vhen you became a director 1
~ N~~~
.
Q. Did you know what it paid for the property?
A. I don't know that' I did at the time.
Q. Did you ever examine any of the directors 'minute
books while you "Tere a director?
A. No, sir, a.nd attended very fe''T of the meetings.
Q. Do I understand from you that you were elected a
director when yon were not there1
A. Yes, sir.
Q. You did not know of it until some time afterwards'
A. Yes, sir.
Q. Did you }{now that the company had filed with the
State Corporation Commission .a statement setting
[265] ·forth the basis of the :financial plan of the issuance of
the stock which showed that $100,000.00 of common
stoek as being· issued as part of the consideration?
A. No, sir.

\

\
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Q. Are you endorser on any of the company's paperY
A. . Yes, sir, I g11ess I was. I do not know whether I am
now or not.
Q. How much are you endorser on and under what circumstances did you become endorser 7
. A. I think there were two notes of about $21,000.00 each,
possibly a little bit more ,and I understood that it was to secure money for the payment to .Mr. Henritze a balance that
was· due him.
Cross Examination
By Mr. Caldwell:
Q. Were you present at the meeting of the Board of
Directors when this was agTeed upon, exe~uting these notes
endorsing them Y
A. I do not think so. The first knowledge I had of this
note business, as I reme.rn.ber now, w_as Mr. McNulty called. me
over the long distance 'phone, if I ·am not mistaken, and
asked me to come to Roanoke on some· important business
with reference to this Burneagle Coal & Coke Company, and
I came over and they had the notes at that .time prepared;
asked me to endorse them, I think· I objected, at first, . but
later he said that all the Board of Directors would endorse
them, and I endorsed them.
[266] Q. Had you·made any investigation of the affairs of
the company before your endorsement, or just took his
word for itY
A. Took his word.
Q. · Simply took the words of somebody else for everything you did as a director?
A. I guess that is about right, y.es, sir.

And further this deponent saith not.
(Signature waived.)
E. 1\L COUI..JTER
E~ M. Coulter ,a witness of lawful age, being first duly
sworn, deposes as follows:
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Direct Examination
By Mr. Hall:

Q. Are you a stockholder of t~e Burneagle Coal
Company¥
·

&Coke

A. lam.
Q. When did you become a stockholder of that corporation?
A. While it was_ being organized.
Q.. You mean in 1917?
A. I think so.
Q. When the stock was being sold Y
A. When the stock was being sold.
Q. How long have you been a director of that corpora[267] tion Y
A. I think since May, 1919.
Q. At the time you became a stockholder, did you kno'v
anything about the $100,000.00 of promoter's stock that was
issued to promoters f
A. I did not.
Q. Did you know anything about the promoter's profit
that was being realized on the sale of the stock and distributed
among the promoters~
A. I did not.
Q. During the time that you were a director of 'this cot:poration, ·did ·you have any information as to either one of
those matters until recently?
A.. I did not. When did you first learn of the promoter's stock and the profits that went to the promoters under those contracts of April 6, 1917 and of May 7, 1917 Y
A. It was about the time or a.t the time of the investiga-'
tion of the company.
.Q. By the investigath1g committee?
A. I think so.
Q. That was during the early part of this year, 'vas it
not'
·
A. I think so.
Q, Who did you buy your stock from originally, do you
recall, I mean what salesmen sold it to you?
A. I think Mr. Obenshain sold it to me.
Q.Mr. Coulter, I believe you said that you became a director in 1919. The minutes of the stockholders meet-

\
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,[268] ing on the 25th of May, 1918, show that you were
elected a director at that meeting. Did you serve from
that time on 7
·
A. I suppose I did. I was shown the minute book and
took the date to be 1919. It :tnay have been 1918.
Q. Look at it again'
A. My name is signed to it, and this meeting is dated
May '25, 1918, pursuant to the notice dated May 1, 1918.
Cross Examination
By Mr. Caldwell:

Q. How much stock have you got in this company'
I think about $3000.00.
Q. were you regular in attendance on the meetings
the directors of the companyY
A. Not regular.
Q. Were you at the meeting of the directors of the company when they sold the timber to Mr .HenritzeY
A. I think I was.
·
.Q. Did you agree to that?
A. I <did.
Q. Did you afterwards, when you made a settlement
~th Mr. Henritze, agree to that settlement?
A~ I did.
.
Q. Did you sign the notes that wer eused in paying Mr.
Henritze the balance that was due him Y
A. I did.
Q. You are on those notes now T
A. I hope I am partly off.
'(269] Q. What do you mean, offY
A. I have paid my part of them.
Q. Was judgment obtained on those notes?
A. I think so.
Q. Was it obtained against you, as well as the corporation?
A. It 'vas, I think.
Q. Have you got any release for paying·your proportionate part of those notes f
A. l have a receipt for 'vhat I paid.
Q. Have you got your money back?
A. I have not.
A.

of

I
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.Q. You have· simply paid -your proportionate ·part of·the
judgments that were obtained upo.n those notes Y
A. Yes.
Q. When did you do that?
A.. On yesterday.
Re-Direct Examination

\

By Mr. Hall:
Q. You were asked if you were present at· the meeting
of the directors when the timber was sold to Mr. Henritze,
who recommended that sale to the directors?
A. Mr. Walker, I think.
Q. Was 1\fr. vValker present¥
A. Was not.
Q. Who did the recommending then?
A. Well, it was said that he had said he did not think
[270] the timber w:as worth more than $15,000.00.
Q. Who said that?
·
· By Judge Henson: If that question is intended to be
used.in any way against Mr. Walker, the evidence is e-xcepted
to as hearsay.

I
I,

Q. Who made that statement to the directors?
A. I ·am right sure it was either Mr. Henritze or Mr.
MeNulty, is my recollection. .
.
Q. You were asked about signing these notes to pay Mr.
Henritze. the balance of purchase money. Did you know at
that time that Mr. Henritze had participated in the promoter's stock an«;! also participated in the promoter's profit
in selling the stock 1..
A. I did not.
Q. · If you had known that, would you have been 'villing
to settle with him and sign notes 1
·
A. Would not.
Mr. Caldwell: The last question is objected to .as expressing an opinion, and not. a. statement of fact.
Re-Cross Examination

By Mr. Cald,vell :
Q. Didn't you k"'llow that the statement had been ren-
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dered to the State Corporation Commission as to the organiz~tion of the corpo~ation· and terms of the orga;p.i.zation Y · .
A. I do not know whether I knew it or not at that time..·

By Mr. White: Do you know now that the statement
made to the Corporation Commission, or under the
[271] B~ue Sky Law gives any information as to any promoter's fundY · .
A. I do not.
And further this deponent saith not.
(Signature waived.)
DR. BEN C. MOOMAW
Dr. Ben C. 1\-Ioomaw, a witness of lawful age, being first
duly sworn ,deposes as follows: .

.

.

.Direct Examination
By Mr. Hall:
Q. · How long have you been a stockholder of the Burneagle Coal & Coke Corporation?
A. Since 1917, I forget just the date.
Q. Through whom did you buy your stockY
· A. I
solicited by Mr. Frank Mitchell and ·another.
agent with him, I forget his name. I deferred for a while
until I could see Mr. Obenshain. I talked with him and he
.advised me to buy.
Q. How long have you been a director of the Burneagle
Coal & Coke Corporation Y
A. I was made a director in the annual meeting of 1920,
I think it was in July.
Q. At the time you became a stockholder of that corporation, did .you know anything about promoters stock being
issued to the amount of $100,000.00 or about the promoters.
participation in the commissions on sales of the stockY
A. No, sir.
Q. Did you kno'v that when you became a director, or.
any time during the time you were a director until the
,[272] report of the investigating committee ip,. the early part
of 1922?
. A. No, sir.

was
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Q. Was that the first positive knowledge of itT
A. That was the first positive Imowledge. After I was
made a director, I got a minute book and read everything re.
garding the promotion and organization. I could not get anything very clear out of it, but my first real lmowledge was
after this last investigation was made by the auditing comInittee. ·
.
·
Q. You have stated that you read all of those minutes
through. Did you find anything in there about the promoter~
fund?
A. Well, my impression of that is just a little bit
clouded.
Q. I don't want you to guess?
A. I could not answer that question positively.
Cross Examination
By Mr. Caldwell:

Q. Ho'v much stock did you buy~
A. About 100 shares of preferred and 65 common.
Q. What was the par value of that preferred stockY
A. I understood $25.00. The whole thing . cost me
$2500.
Q. What was the pa.r value? ~he face value?
A. I forget now just what the figures are in this certificate. I looked at it at the time. I remember 100 shares
[273] of the preferred ·and 65 of the common, and the whole
thing cost me $2500.00.
Q. The question I am asking you leads up t9 this.
Didn't you notice there was a larger amount that you paid·
for the stock per share. than the face value of it called for Y
A. I do not kno'v whether I noticed.
Q. You are not very careful in your purchases of stock¥
A. Well, I took it on the advice of my friend, Mr. Obenshain, herer I looked at it a.t the time.
Q. Did you ask Mr. Obenslia!n when you bought tha.t,
whether there was any promoter's stock or anything of th:tt
kind connPcted 'vith it Y
A. No, sir, just took it on his advice.
Q. You 'vere not interested whether it was or not?
A. I felt I was doing the right thing.
Q. You felt you were in the right .hands when you were
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in the hands of your friend, Mr..Obenshain?
A. Yes, sir.
Q. You· became a dixector on that same account Y
A. Well, I don't know how I. became a director, I wa..COl
put up and put in.
Q. Did you also become an endorser on the paperY
A. Yes, sir.
And further this deponent saith not ..
(Signature waived.)
[274]

H. E. OBENSHAIN, Recalled
Direct Examination

By Mr. Hall:
Q. Did you know anything about the sale of the timber
on the Burneagle Coal & Coke Company's property toW. P.
Henritze?
A. I just happened. to hear it talked .on the street or
somewhere that they were going to sell it for· $25,000.00.
Q. What did you do, if anything, in regard to that sale?
A. I went to see Mr. McNulty and begged him not to sell
it for that figure, if nobody else would get figures on it, that I·
would attempt to do so myself, which I proceeded to do at
once, and was looking up lumber men for a couple of days
when I heard that the deal had been consummated, so I quit.
Q. Hod you seen the timber or made any investigation·
as to its value 7
A. I had seen the timber.
Q. Had you gotten any information as to the value 1
A. I had the engineer's report f.or · one thing, and I . .
thought the timber was worth more than called for in the report, had heard it spoken of favorably. I kilow I went to see
one lumber man. 1\IIr. H. H. Ma.rkley was in the business and
I asked him if he would be interested, he said he 'vould and
would get his associates and ·look it over and make a bid on it.
[275]

CroRs Examination

By Mr. Caldwell:
·Q. When di~ you hear about the timber, about the sa;le
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of itf
A. I think the latter part of 1919.
'Q ..Was':that:after·you returned from the waT?
A. Yes, sir.
..
Q. Did you kno"\\T the financial status of the company at
that time and its obligations ·:to 1\fr..Henri.tze Y
A. No, I did not know anything particular about the
·financial standing of the company.
Q. Did you know of the negotiations 'vhich had been
going· on ~between 1him and them ·for a year ov:er this timber?
A. iDid not.
Q. You simply heard this as. a .rumor on the street Y
:A. 'That tthey were goingj to sell it for $25,000.00, yes,
sir.
.Q. Did you speak to anybody else about it.except to Mr.
McNulty?
·
A~ I cannot· recall any one else, I don't know that I did.
Q. Did you know any of the other directors besides .Mr.
McNulty?
·
A. Oh, yes.
·Q. At that time?
A. Oh, yes.
Q. You did not see any of the directors with refer,[276] ence to it except Mr. McNulty?
A. I do not recall, I ·probably talked to some of them,
I do not recollect right no,v.
And further this deponent saith not.
(Signature waived.)
October 24, 1922.
By Agreement of counsel, the taking of these depositions
is adjourned until tomorrow, October 25, 1922, ·at 9:45a.m.
BESSIE W. WATKINS,
Notary Public.
Pursuant to agreement, .the taking of these depositions
is resumed this the 25th of October, 1922, at 9 :45 a. m.
BESSIE W. WATKINS,
Notary Public.
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noke where the books of account of the company were kept,
. and Mr. Murray suggested that Mr. Easley and I look
[278] after the accounting end of the job, as provided for by
that resolution, and he would look after some of the
other things provided in that resolution, which were as··to
valuation, etc., insasmuch as he was acquainted with some
reputable coal people in West Virginia who owned property
near the Burneagle Coal & Coke Company's property. Our
arrangement was to confer with ~fr. Murry and we did have
him here once or twice going over our investigation from·
time to time. Of course, we advised with one another.
Q. Was there any resistance to the appointment of this
committee of investigation at this stockholders meeting in
the early part of this year?
.
A. My recollection is there was in this stockholdlH"S
meeting opposition to Mr. White's motion calling for the appointment of this committee.
Q. Do you recall any of those who did oppose it i
A. Mr. Gillaspie opposed it, and M~. McNulty opposrd
it when it was first offered.
Q. Do you recall whether Mr. Henritze did or not?
A. Yes, sir, Mr. Henritze also spoke against it, beforg
it was voted upon.
·
Q. After the appointment of that committee, plens(~
state whether you, or you in conjunction with Mr. E. T. "!'.
Easley, made any efforts to secure access to the records f'
the company and to obtain possession of them. Just state
in detail what your efforts were and how long they continued
to secure the records of the company?
A. I did not want to serve on this committee, and I tri:ecl
to get the chairman to appoint some one else in my
[279] place, in fact, I was leaving the hall at the time thP.y
called my name out as a. member of this committee. I
only finally consented to do so because Mr. Henritze, who "\vas·
standing by me at the time, rather insisted that I stay ou as
a member· of the ,committee. After that Mr. Murray, l\~1·.
Easley and mvself got toget.l1er, and a short while after that
decided ho'v we would divide the work. The first thing to do
would be to get the records of the company, the· books and
accounts, and 've 'vent to Mr. l\1cNulty's office for that purpose. I do not recollect just how many times 've went to- Mr.
McNulty's office to get the records, but I do recall that a
number· of different times we went to Mr. McNulty's office
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and :he would ask us to come back some other time, that ·he
was busy.,· even though we had on some of these occasions had
an ·appointment with :him for a definite hour .to get :these
things. We had one or two ·engagements with him for night.
Hecsaid he would like to go over these records with us when
we got them a.nd be with us when. we got them as he had some
private cor~espondence perhaps in his files that he thought
he ought to be with us ,vhen we went through them; .so we
went down there one or two different nights. On one occasion
we ·had·a date for eight o'clock, I think I was a few minutes
late. Mr. Easley "ras there and said Mr. McNulty had just
gone ,out :and promised to be back in fifteen minutes. The 15
minutes elapsed, we were in a hurry to get our wovk
;[280] . under way realizing that a large part of this work had
to be done .at :night ·and during spare time and that we
had only a ·short time in which to make investigation-we
were to report back to an adjourned ·meeting that was to be
held on the 24th of February and had been called for ten
o'clock in the morning on ·account of some of the stockholders
being out of town ; so we were impatient and told him 've were
wasting our time, that we hated to lose time and keep waiting
to get these records. ·On this occasion, after waiting this
fifteen minutes, which Mr. Easley advised me was the time he
said he would ·he late, he did not sho'v up. It was after :nine
o'clock before he showed up.
·
Q. Was the minute book showing the minutes of the incorporators, stockholders and directors meetings turned over
to you by Mr. McNulty? .
·
A. Yes, sir.
Q. Did you and Mr. Easley examine that record?
A. Yes, sir.
Q. Was there turned over to you the stock certificate
books, by which I mean the books from which the certificates
were taken, torn from the ·stubs Y
A. Yes, sir, stubs of the stock certificate books, both
common and preferred.
Q. Was there turned over to you a stock subscription
[281] record?
A. No, sir.
Q. Has it ever been turned over to you 7
A. No, sir.
Q. Were you seeking to get access to all the records of
the corporation and· was Mr. McNulty apprised .of that factY
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A. Yes, s:r, the resolution provided that we were to have
access to the property, books and records of the company;
anything that we wished we were authorized to call for and
to obtain from Mr. McNulty or any other officer of the company.
Q. Have you compared the exhibits filed with the bill in
thi~ case 'vhich purport to be copies of certain minutes taken
from the minute book above referred to, with those minutesT
A. Yes, sir.
_
Q. Are they correct copies thereof?
A. Yes, sir.
Q. You now have this minute book before you, have yon
not?
A. Yes, sir.
By Mr. Kemp: In connection herewith, I wish to state,
on behalf of the plaintiff corporation, that it is open for inspe.ction of the defendants and their counsel.

Q. Did you obtain from 1v1r. McNulty a copy of the contract dated the 6th of April, 1917, and which is filed as
[282] Exhibit No. 1 with the bill?
A. No, sir, we found in the files, however, some partial or tentative-I do not know whether that is the right
word or not-but partial copies, carbon copies, of either the
contract in question or tentative drafts of one which may
have been disregarded. What I mean is there were certain
loose sheets,_ carbon copy sheets, of a c~ntract along the lines
of the contract you have just referred to, but they ·were incomplete and -were not signed.
Q. You inean by incomplete that there 'vere not all of
the pages?
A. No, for instance, maybe ·the third page or the first
page or some of those pages were not identical with the copies
submitted in. the report of the investigating committee in
every detail.
·
Q. I judge from your last reply that you did finally
some,vhere obtain an orig·inal c.opy of the contract of April 6,
1917?

.

A. I obtained a contract dated April 6, 1917, which bore
four signatures to it, the original signatures of. the contracting parties.
·
Q. From whom did you finally get that copy 1
A. From Mr. Obenshain.

'

..
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Q. Did y.ou endeavor to get a copy of that from Mr. McNulty?
A. Yes, sir.
Q. Just state what your efforts were!
A~ When we fi.rst began out work, the first thing this
committee did was to read the minute books, and our
[283] purpose was to discharge our duty as we saw it, if
there was anything in the minute· book which needed
calling attention to, we proposed to do that, and you
will notice from our report that we started out by some kind of
criticism, the manner in which they were kept, etc. ; that is to
say, the charter was the first thing we discovered a discrepancy in. On page 7 of the minute book reference is made to
the contract dated April 6, 1917. We found no copy of· that
contract spread on the minutes.
Q. Did you find a copy of it amongst the records turned
over to you Y
·
·
A. Did not, we found no copy of it in the records ; then
we called on Mr. McNulty for a copy of it, reminded him that
it was a pertinent document 'vhich the company was entitled
to have and to which they were entitled to have access as it
· was referred to in the minutes.
Q. What was the result of your call on Mr. McNulty for
itY
A. Mr. McNulty told us that it ought to be in the files;
asked us if we couldn't find it, that it ought to be in the files,
if it was not, he did not know where it was.
Q. Did you afterwards approach Mr. Henritze and ask
r[284] him for a copy1
A. I did.
Q. Did he do so1
A. He promised me he would try. Soon after that he
left for California for the winter.·
Q. Did you get a copy from Mr. WBlkerY
A. No, sir.
Q. Mr. Obenshain'
A. Yes, sir.
Q. Is that the exhibit No 1 filed with the bi:ll Y
A. Yes, sir, that is exhibit No. 1, the contract of April6, 1917.
Q. Exhibit No. 1 with the bill is the copy of the contract
of April 6. 1917, which you say you have compared and found

· correct. There is also filed with the bill as exhibit No. 7 a
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copy of the contract you have mentioned as of May 7, 1917.
Please state 'vhether you have compared that with the original delivered to you by Mr. Obenshain and whether it is cor,rect copy?
A. Yes, sir, it is a correct copy of the one delivered by
Mr. Obenshain.
Q. Please state whether you examined these minute
books to ascertain whether there was in attendance at the
various stockholders meetings held prior to the year, 1922,
for the purpose of ascertaining if there was a quorum present
in person anq by proxy at a.ny of those stockholders meetings
prior to this year. Did you make such an investiga[285 tion?
A. Yes, sir, we examined the minutes as to that.
Judge Henson: We object to the question because the
record is the best evidence. ·

Q.. What was the result of that investigation.· Did you
ascertain from these records if there was at any of these
stockholders meetings a quorum present?
Same objection.

A. There was not a quorum present of the common or
preferred.
Q. Nor both!
A. No, sir.
Q. You have before you the minute book that I have
just inquired about. I am going to ask you to take the. book,
the stockholders meeting, meeting by meeting, called or special, and state time of the meeting and what the records show
as to whether a quorum was present. If necessary read into
the record from this minute book the language of the minutes
so far as they hear on the question of a quorum f
A. The regular annual meeting of the stockholders of
the Burnea.gle Coa.r& Coke Corporation ·w-as held on the 25th
of Ma.y, 1918, and shows as follo"rs:
"The Chairman appointed A. W. Howard, Geo. E. Markley, and W. M. McCorkle a committee on proxies, and upon a
canvass of the stockholders present they reported 2200 shares
of stock represented in person, a.nd 2279 shares represented
by proxy, and this being a majority of all the outstanding
shares of stock entitled to vote, the meeting was declared
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ready to proceed ·with business.''

Q. You have before you the minute book of this corporation. Please turn to the :first stockholders meeting, of which
there is any record on that book, and state the date of that
stockholders meeting!
··
A. The 30th day of April, 1917.
Q. Please state what it shows reading from the minutes
themselves, as to the number of shares represented in person
by proxy. Is that a stockholders meeting or an incorporators' meeting?
·
A. The minutes say the :first meeting of the stockholders, but it appears to be simply the incorporators, the
following being· present: Jas. E. Walker, C. S. McNulty and
J. H. Matthews. No record appears here as to the number of
shares represented as present.
Q. I will ask you to compare the minutes of the meeting
you have just alluded to with Exhibit No. 3 :filed with the bill
in this case, and state whether or not Exhibit No. 3 is an accurate copy of those minutesT
.
A. I have compared it and it is a true .copy of the
minutes just recited by me as being held on the 30th of April,
1917.
Q. Those minutes are signed by J as. E .Walker, as
[287 [ Chairman 1
A. That is correct.
A. And blank space is left for the signature~ of the Secretary, but the Secretary has not signed them?
A. That is correct .
Q. Turn to the next meeting of the stockholders, what .
purports to be a stockholders meeting, and state when that
next meeting was held Y
A. On the 25th day of J\IIay, 1918.
Q. Please read from those minutes, the exact language
thereof, wha.t they show as to the shares· present in person
. anq by proxy f
A. ''The Chairman appointed A. W. Howard, Geo. E.
Markley and W. M. 1\!IcCorkle a committee on proxies, and
upon a canvass of the stockholders . present they reported
2200 shares of stock represented in person, and 2279 shares
represented by proxy, and this being a majority of all the
outstanding shares of stock entitled to vote, the meeting was
declared ready to proceed with husiness.''
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Q. Please turn to the other part of that meeting, and
read from it, showing what the outstanding stock was Y
A. Extract from a report embodied in these minutes,
dated May 24, 1918, made by the Vice-President, part of
which reads as follows:
'' We afterwards organized the Burn~agle Coal & Coke
Corporation, a Virginia corporation, a.nd we are glad to say
that of the 12,500 shares which w~ started out to sell in
1[288] order to pay for the land, there has been placed 11,526 shares, as of May 22, 1918, leaving still to sell 974
shares of the par value of $20 00 per share.''
And again, from the same minutes:
''The Secretary then read the report of the Secretary
and Treasurer, 'vhich report is as follows:
(In part, under ''Liabilities.''
Capital stock account
$503,080.00
(11466 shares, preferred)
13688 shares, common)
Who 'vas Chairman of that meeting and signed the
minutes?
A. C. S. McNulty signed as chairman. It is not attested
by any one as Secretary.
·
Q. Please turn to .the minutes of the next meeting of
the stockholders, as shown on that book, and read what those
minutes show f!S to stock represented in person and QJ; proxy,
stock outstanding 1
A. The next is the regular annual meeting of the stockholders on :Wfay 26, 1919:
Q.

"Mr. J. H. ].;lurray and Mr.•Jno. D. Woodroof were appointed a committee on proxies, and they reported as present
3792 shares of common stock by proxy, and 1610 shares in
person, a total of 5582 shares; this be.ing a majority, the
meeting \vas declared open and ready for business.''

Q. Do those minutes sho'v any preferred stock as present represented by proxy or otherwise at that meet[289] ingf
A. No, sir.
Q. State what further the minutes show as to outstanding stock?
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A. Of May 26, 1919 T
Q. Yes.
A. It embodies the report of the 'Treasurer, which, in
part, shows capital stock (under liabilities), $505,560.00.
Q. What number of shares of stock does that show
outstanding, and how do yon arrive at itY
A. 25278 shares, ascertained by dividing the amount of
capital stock liabilities reported by $20.00 par value per
share.
Q. Please proceed with your ex~ination of that record
and get the next ensuing meeting. Who was chairman of that
meeting, and who signed it?
A. Mr. McNulty, Vice-President, signed it. It is not attested by any Secretary.
Q. Who do those minutes show acted as Chairman of
that meeting?
A. Mr. C. S. McNulty. The meeting was called to order
by the Vice-President, and C. A. Moomaw as Secretary, recorded. It really does not seem from these minutes, that they
elected any chairman of that meeting.
Q. Turn to your next stockholders meeting, as shown on
that book, and state at what date the minutes show the next
· stockholders meeting to have been held 1
[290] A. A called meeting of the stQckholders was held December·8, 1919.
Q. State the same situation as to how much stock was
rrpresented in person and by proxy. Read from the minutes Y
A. Mr. Cornelius Gilbert was elected Chairman of the
meeting: · ''The Secretary then read the roll of •the stockholders entitled to vote at this meeting, with the following result:
The following stockholders were present in person:
R. J. Baldwin
J. W. Creasy
W.N.Key ·
,J. C. Forman
J. W. Gillaspie and E. D. Heins
C. L. Guerrant
W. H. Keister
H. D. Murray
C. Gilbert
Frank Moore

Shares
60
20
. 100

10
875
35
20
400

40
- 60

----~~---
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B. A. Rice
E. C. Ambler
C. A. and W. F. Layman
G. E. Markley
R. C. Penn
W. P. Henritze
L.B.Davis
C. S. McNulty
T .. W. Fugate

20 .
100
480
40
10
275
75
325
25

The follo,ving· 'vere represented by proxy:

[291]

N. W. Phelps
C. M. Boston, Jr.
P. Pennick
A. W. Howard
Hammond Printing Works
L. R. Hammond
D. E. Brown
A. N. Pitzer
W. C. Pitzer
Dr. A. W. Terrell
J. W. Geartheart
B. Pleasants
Mrs. A.. C. Frey
F. M. Mahood
Maude Stratton
B. P. Obenshain
H. E. Obenshain
J. R. Sutton
R. W. ·Rector
F. L. Wertz
E. S. Showalter
Dr. C. W. Jones
W. S. Greever
S.M. Dunlop
S. 0. Campbell
A. ~I. Hall
I. I{. Brigs
.r. D. Buchanan
R.N. Berry
W. E. Burnett
R. H. Shepherd
R. H. Drummond

5
5

40
20
80
20
40
20
20
20
15
.40

40
40
20
20
100
10
50

10
20
10 \
10
40
40
20
10
20
10
10
10
50
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R .. W. Nowlin
J. W. Taylor
J. S. Moon
D. McCorkle
E. S. Smith
T .J. Farrar
D. A. Pennick
D. S .Greever
A. W. Obenshain
E. W. Nichols
0. W. Gwinn
T. E. Shore
C. D. Hess
E. W. Horton
C. B. Easley
D. R. Phelps
J. B. Ashby
R. P. Chew
T. W. Epling
Jno. W. Dillard
[292]
A. P. Craddock
C. L. Hunt
F. T. Glasgow
. Jno. N. Hotinger
E. W. Howard
F. C. Maloney
M. C. Dean
E. E. Elliston
W. A. Bruce
Robt. Glasgow
W. A. Anderson
B. W. Sanders
H. E. Jones
R. C. Blackford
N. T. Mitchell
H. W. Dew
F. B. Greenwalt
H .T. Thornhill

20
28

40
80
10
20
20
20
10
40
10
20
12
10
10
20
20
18
5

50

80
4
40
20
16
20
4

10
20
40
40.
20
20
40
10
10
10
10 .

The shares shown opposite the apove name.s as being
present in person and by proxy are not totaled here, and the
~utes do not show that a quorum :w~s declared.
-.
.
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Q. Do they show ·how much stock was· outstanding at
that time 7
·
A. ·They do not show how many shares were outstanding
at that time.
Q. IIave you he1~etofore totaled the stock shown by :the
minutes you have just read to have been present in person
and by proxy Y
A. Yes, sir.
Q. What does that total amount to 1
A. Those present in ;person totaled 2970 shares. Those
represented "by pro~y 1742 shares, making a total. of 4713
shares recorded present.
Q. Does your examination of the minutes of this :corporation disclose to you, whether. prior to that meeting ther~
had been any reduction in the capital stock of the cor- ·
[293] poration or not, the outstanding capital stock!
A. No, sir. There had been none to my knowledge.
Q. And do t.he records show there 'vas any?
A. No, sir.
.
Q. Who signed the minutes of that meeting?
A. C. Gilbert ,as chairman, and ·C. S. McNulty, Secretary.
Q. Proceed 'vith the cminutes of the next meeting of the
stockholders. Sta.te when the next meting was 'held T
A. Held on May 29, 1920, · Mr. Cornelius Gilbert 'vas
elected Chairman of the meeting, and C. S. McNulty was
elected Secretary. ''The Chairman then appointed C. S. McNulty, W. M. McOorkl~ and Dr. E. C. Ambler a committee to
ascertain how many shares of stock were represented in person and ho"r many by proxy.. This committee retired, and
upon their return made the following report: Tha.t there
was rep:vesented ~n person 7380 shares of the common· stock
of the corporation, and tha.t there 'vas represented by 'Proxy
898 shares of the common stock of the corporation.
The Chairman then had the Secretary to read the by. .
laws of the corporation to determine which class of st-ock,
common or preferred, had voting- power in the stockholders
meeting, a.nd ruled that the common stock had· the voting
power, and declared that a: quorum "ras represented in person
and by proxy.''
.
Q. Read anything- further from those minutes sho,ving
the outstanding stock of the corporation, number of
[294] shares outstanding of preferred stock?
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A. No reference is made to that.
Q. ··Who· signed those minutes Y
A. C. Gilbert, Chairman, and C. S. McNulty, Secretary.
Q. Does your examination of the recorded minutes en-.
able you to say ·whether there had, prior to this meeting, been
any reduction in the common stock of the _corporation, or the
preferred stock of the corporation!
A. Our examination did not disclose any reduction in
the capitalization in either class.
Q. Is there any other meeting of the stockholders during that year, and if so, proceed with your testimony on the
same ·points?
·
A. That seems to be all.
Q. Turn then to the ne~t meeting of the stockholders ~s
shown by the minutes!
A. . Meeting Jield July 5,_ 1921, called to order by the
President, J. W .Gillaspie.
Q~ What does it show as to the stock represented by
person and by proxy Y
A. ''The Chairman then appointed Cornelius Gilbert, J.
D. Woodroof and F. M. ~fahood a committee to ascertain how
many shares of stock were represented in person, and how
many by person (proxy). The committee retired, and after
canvassing returned and reported as· follows:
That there was represented in person 6245 shares of the
common stock of the corporation, and that there was
,[ 295] . represented by proxy 3092 shares, making a total of
9337 shares ·of the common stock of the corporation.
Upon receipt pf 'vhich report, the· Chairman announced
that there was present by proxy and in person a· majority of
the common stock outstanding.'
,
T:hey were signed by J. W. Gillaspie, Chairman, and C.
S. McNulty, Secretary.
Q. Is there anything showing the number of shares of
preferred and common stock respectively then outstanding?
A. No, sir, not in those minutes.
Q. Do the records of the corporation, including these
minute books, show any redu.ction either in the outstanding
common or preferred stock prior to that meeting¥
A. No, sir.
Q. ,Are ~here any more stockholders meetings held in
that year?
A. No more stockholders meetings until tT a.nuary 6,
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1922. .
Q. D~d·you find anything on the minutes of the corporation which shows that the promoters of the corporation were
to receive from J\!Ir. Henritze a part of the $100,000.00 of stock
that the records sho'v were to go to him in part consideration
for what he sold the corporation~
.A.. No, sir, I found nothing on the minute books to show
that.
Q. Did you find anything on those minutes to show that
Mr. Henritze 'vas to share with Mr. McNulty, ·Mr.
[296] Walker and Mr. Obenshain in the commissions on sales
of stock of the corporation f
A ..· I found nothing on the ~nute books· to show that.
Q. Were you making any persistent effort to get access
to and ascertain the exact language of the contract of April
6,19171
.A.. Yes, sir.
Q. Why were you making that persistent effort?
.A.. Because it was referred to in the minutes which e·mbodied the proposition to purchase the Frid-Mullins property.
Q. Had you any confidential or other information before
you were appointed on this committee, that there was some
contract in 'vhich Mr. Henritze was in,terested in commissions
or in what you call promoter's or bonus stock amounting to
$100,000.00?
A. I had la1owledge of some of the terms upon which
the Burneagle Coal & Coke Company purchased the property
from Mr. Henritze or the Frid-Mullins Company as the case
maybe.
Q. · Ho'v did you happen to have that. knowledge?
A. Through my acquaintance and friendship with Mr.
Henritze.
Q. When. did you get that lrnowledge?
A. About the time the company was formed.
[297] Q. Was it given you in confidence or general state-ment to you?
· A. I considered it confidential behveen friends ; just as
though I would tell you some of my private, personal· business, I would not expect you to go out and publish it.
Q. You considered that that information had been given
you in confidence hy hfr. HenritzeT
.A.. YesY
°
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Q. Before you approached Mr. McNulty with reference
to obtaining that contract, or a copy of it, had you communicated to ·Mr. E. T ..P. Easley that you knew something about
such -a contract Y
A. No.
Q. I wish you would state if you can, in detail, just what
transpired ·as ·betWeen you and Mr. McNulty when you ·were
going through the records of the company at his office, so far
as he ·gave you leave to do so, with reference to procuring
from him a copy of that contract f
A. I ~have touched on that, I think, in a general way.
Q. Give the detaiis Y
A. I 1mentioned a while ago in the previous answer, .that
I ·asked him for a copy of this contract which was ·named in
the minutes, and his reply 'vas by way of asking us the ques- ·
tion.if we did not find it in the files._ We 'told him we had not,
and he said, well, it ought to be in there; if it·was not, he did
not know·where it was.
Q. Did you indicate to him in any way that ·you know
something .about the contents of such a contract, ·and
[298] that there was such a contract U1 existence?
A. Certainly, I said it is in the minute book; the con- ·
tract belongs to the company, part of the terms of the purchase. ·
Q. But it was not procured for you f
A. No, sir.
Q. Will you ple~se state whether, prior to the meeting
of the stockholders ·at which your committee was to report,
you obtained from Mr. McNulty a statement of the claims he
made against the company?
-A. Yes; sir, we obtained a statement from Mr. McNulty
of the account he claimed that was due him.
Q. Have you got that statement Y
A. I don't know whether I have the original. I have a
copy if I haven't the original. I have a copy of the entire report and I find a copy of this statement of Mr. McNulty's.
I am unable to sa.y. whether this is the same statement that
Mr. McNulty turned over to this committee.
Q. Did this committee have made a copy o~ the state- _
ment which Mr. McNulty presented to it?
A. Yes sir. ·
Q. Are you able to state ·whether the copy which you _
have before you is a compared. and correct copy1. _
;
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A. Yes, sir, if it is not the original itself. 1 do not
know whether I had the original or Mr. Murray.
Q. Did you have statement before you had your report printed, compared 'vith the one you turned over for
printing?
A. Yes, sir.
Q. Have you since gone over the printed statement that
is made a part of the report of your committee to ascertain
whether that is a correct copy?
·
A. Yes, sir ..
Q. Finding it a correct copy 1
A. Yes, sir.
Q. I will ask you now· to introduce, as part of your testimony, the printed statement referred to and marked as ''Exhibit F. M. McHood No.1."
A. I do produce it marked as aforesaid.
Q. Was there any conversation between you and Mr.
McNulty when he handed you this original statement as to
its accuracy or correctness, and if so, state what the conversation was?
A. We had some conversation in reference to the statement, just two days before the meeting at which we were to
make this report; that is to say, the _report was to be turned
iJi on March 2nd, I believe, that 'vas an adjourned meeting
from the adjourned meeting called for Feb. 24th that I mentioned before, and hvo days before March 2nd, late in the
afternoon, Mr. McNulty brings up the statement of his
[300[ account. We did not have time at that short while to
check the statement up, in fact, \Ve told him we would
not attempt to do so, that we had been delayed in getting it,
that time was short, that we had to make our report, and we
called his attention to one item on there which just at a glance
we saw was erroneous in that it had been paid by the company's check.
Q. What "ras that i tern f
A. I do not recollect what it was, it was a nominal
amount. Dur:ng thh1 conversa.tion "Nlr. McNulty said, of
course, if there is anything on there that is not right, let me
know, I don't 'vant to file any statement that is not correct.
We said, there is one and showed him where it had been settled. He said, you had better give me back that statement
and let me correct it. Then mention was ·made of the settlement, whi<'h 've ·wished to obtain from Mr. McNulty, and we
~[29~]
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did late:.; obtain from him check for $5611.82 for the amounts
stated in our report. Mr. MeNulty at the time I. was speaking of asked us the question, if we boys were going to insist
on his paying interest on that amount of money. I replied to
him in substance that he and we had agreed to it on the previ-ous Monday week, I think it was, and reminded him that the·
company had ·been out of the use of these funds for a period
of two years, and at the same time it was carrying a
[301] loan in the bank at ten per cent. rate of interest. Mr.
McNulty then said that he remembered that we had
agreed that it was right and proper that he pay interest on
this amount of money, but that it was making it hard on him.
We then told him that in reference to making up this report,
what we wanted was his check for $5611.82 so that we could
go ahead and have our report typewritten, and that the interest matter could be settled later so fa.r as we were concerned. Mr. McNulty then said, in substance, that, well, "you
had better give back that statement so I can make this correction and add on $500.00 for legal services in that interlock
matter and $500.00 for the Luke and other suits and off set
this interest that I have got to pay..
Q. Did you then return to him at his request the original statement?
A. Yes, sir.
Q. And did he then, subsequently, return to you the
statement that you have just introduced in evi~ence Y
A. Yes, sir.
Q. I notice in this statement that you have just introduced in evidence, at the bottom of the first column, the following: '' 1\faking settlement with Tiller and other squatters
and work on settlement of interlocks, $500.00; and another
item, ''fee to date for prosecuting suits vs. Luke, Gale &
Bradshaw.'' Do I understand from you that these are.
.[302] the two items that he added to his statement under the
circumstances you have just related f
A. Yes, sir, they have no dates, as you 'vill notice.
Q. The . co~mittee did not, as I understand you, then
undertake to go over this account and check it up with the
. company's records?
A. No, sir. When 've finally got it back as submitted ·
here, it was then the following evening, less than twenty-four
hours of the time set for the adjourned meeting of the stockholders a.t. which we 'vere to make our report.
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Q. I observe that the first item on that statement is
3-29-17, rent due for use of office, $25.00. Did you find that
the compa.ny had paid that item Y
A. Yes, sir.
Q. When was the corporation organized.
A. Chartered on April 20, 1917 I think.
Q. How long before this adjourned meeting of the
stockholders, to which you 'vere _to make your report was it,
that Mr. McNulty had paid the sum of $5611.82 th~t the committee found he was short?
A,. He gave a check, I think, in the afternoon of the
same ·day fori which the stockholders meeting was called.
That was called for ~ :30, a~ I recall.
Q. Did you find that any of the items, so far as you
checked this account, were paid T
A. Yes, sir.
Q. They had been paid before that account was submitted?
A. As a matter of fact, you wlll notice in this exhibit,
there is an amount shown here as paid C. S. McNulty
[303] beg~nning 'vith the item of March 29, 1917,$25.00, down
to and including June 16, 1921, expenses to Huntington,
$60.00. The sum o~ those, as totaled here, amounts to
$6642.65. When this statement was made up by Mr. McNulty,
prior to its being rendered to us, we had already from the
books of the company made up an analysis of the amounts
paid to Mr. MeNulty, and Mr. MeNulty obtained from us a
copy of that analysis of the amounts paid to him, and when
his statement 'vas returned to us, it embodied in detaif those
amounts which we sho,ved as having been paid to him.
Q. Did yo:U, in going through the files that were turned
over to you·by Mr. McNulty, see a folder marked "Henritze" .
or "W. P. Henritze", amongst records of that corporation?
A. I do not recall that I saw any such folder.
Q. Did you find one marked ''Walker'' or '' .J as. E.
Walker"?
A. Yes, sir, when we were to go through his files in his
office one day, one of the afternoons that 've went up there,
Mr. McNulty had an appointment with us but in the meantime
some clients came in his office and he explained to us that we
were perfectly welcome to go through there but he did not
want to take any of them out until he had an opportunity to be
· with us, so he could get out anything that was his per-
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,[304] sonal correspondence, etc. So we were just glancing
through the file. It was quite a long file and it was a little difficult to get any separate documents. They were arranged with folders in this file, and we found a folder in. there
at that time marked "Jas. E. Walker" ,a rather bulky folder,
and while we were looking throug·h the file, we also looked
through this Walker folder. I was interrupted in that by Mr.
McNulty, who came into the room and called my attention to
something, I do not recollect what, but he asked me to come
into the other room as he had some clients coming in, carried
me into a little ante-room, just north of his main office. I
found Mr. Walker in there at the time, and Mr. Walker talked
about some personal matters of his., and later on we left without referring further to the files of the Burneagle papers.
Ultimately, 'vhen we did get that file out of Mr. McNulty's
office, we looked for the Walker folder but it was not in
there.
Q. Was this folder in the file ·of the Burneagle papers
to which you had been given access1
A. It 'vas in there at the time Mr. 'McNulty pulled it out
and said, this is where the Burneagle papers are, in this file.
Q. Have you made up a state~ent of the transfers of
stock that was acquired by Mr. }fcNulty from this $100,000.00
of common stock that was to go. to these promoters T
A. Yes, sir.
. Q. I wish you would please look at your statement with
reference to stock certificate No. 275 for 200 shares to
[305] C. S. J\IIcNulty, and state whether that was a part of
the promoter's stock that he received under those contracts?
A. We identified that as coming out of what w·e called the
bonus stock.
·
·
·
Q. You allude to this $100,000.00 of stock provided for
. in the contracts f
A. Yes, sir.
Q. Ho'v did you identify it as being a part of that 1
A. I would like to refer to the stub of 275 before I
answer tha.t question.
Q. I hand you the stock certificate bookY
A. We identified that by elimination; that is to say, the
purchased stock owned by Mr. McNulty which totals 650
shares of preferred and 650 shares of common stock had been
issued under other certificates.
·
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Q. Did you also· find that the records showed that that
stock haft ·UQt been bought and paid fort
.
A.. We had no record of any money being paid for that
stock.
Q. State whether or not any part of th~t stock represented by certificate No. 275 for 200 shares of. common stock
in the name of C. S. McNulty was transferred and to whomY
A. The records show that from certificate No. 275 common 200 shares to a·. S. McNulty, there were transferred to
F. L. Mitchell certificate No. 368 for 40 shares; to F. L ..
t[306] Mitchell certificate No. 369 for 50 shares; and to C. S.
McNulty certificate No. 370 for 110 shares.
Q. As of what date?
A. December 20, 1918.
Q. Did you make any investig·ation to see 'vhat disposition, if any, Mr. McNulty had made of the 110 shares represented by this new certificate No. 370 Y
A. Yes, sir.
Q. What was the res.ult of that 1
A. We found that from that certificate No. 370 for 110
shares, there "rere transferred certificate No. 382 to J. W.
Gillaspie for 100 shares along with 25· other shares transferred to Mr. Gillaspie under date of Nov. 28, 1919; the other 25
shares being transferred from Mr. McNulty's certificate No.
374, certificate No. 374 being for 30 shares, the remaining 5
shares out of No. 374 were transferred to Mr. Gillaspie under
I

No.

385.
·
Q. As of what date Y

A. December 6, 1919, along with some other to Mr. Gillaspie.
.
Q. Then, as I understand it, it appears that prior to and
including December 28, 1919, there has been transferred from·
Mr. McNulty 190 shares out of. this 200 shares of com~on
stock represented by certificate No. 275.
·
A. At least 190.
Q. In COJPlec.tion with yo1n· investigation of payments
made to Mr. McNulty, did you .find any sums paid him
[307] under the beading "Realty Account" on the books of
thP company?
A. Yes, sir.
Q. Please state them in detail and giye the dates 1
A. On Sept. 27', 1917, C. S. McNulty, cash paid Fred arid
Perry Harvey, $12.00; between Nov. 23 and Nov. 26, 1917; C.
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S.. McNulty, expenses to Logan, $100.00; between Dec. 29,
1917 and Jan. 28, 1918, C. S. McNulty, $100.00, not• shown
what for ; between March 5, 1918 and March 8, 1918, C. S. McNulty, $40.00, not sho"\vn what for. In addition to that, there
were some general entries charging the realty account with
300 shares of common stock and 700 shares of common stock
on Mr. MeNultys account; then there are several cash items,
items just paid to cash, which are charged to the realty account that are not shown what they were drawn for.
. Q. Taking those items that were directly paid to Mr .
.McNulty, what do they aggregate~
A. · $252.00 in cash.
Q. State. what the items payable in cash amount toY
A. $175.00 payable to cash, only one is shown for what
it was drawn, and that is shown as expenses to Washington,
$50.00.

Q. How were the checks drawn, by whom were they
drawn for these items in the realty account?
A. The first checks drawn, as I recall, were through the
Bank of Logan out of t;t $2000.00 deposit drawn by Mr.
[308l Moomaw as Secretary, upon which Mr. McNulty
.
checked. In other words, $2000.00 deposited! by the
Burneagle Coal & Coke Company to the bank at Logan, and
they were drawn by Mr. McNulty's checks.
Q. In whose name was that deposited Y
A. My recollection is it was in Mr. l\1:cNulty's name. I
. am not positive about that, but 1\{r. 1\{cNulty understood it
was company's funds; in fact, he had a statement of his disbursements of that fund, and had a receipt from Mr. Moomaw
showing what those vouchers were.
Q. I notice on the statement you ha.ve filed of Mr. McNulty's account, as furnished by bini, an aggregate statement·
of amounts paid C. S. McNulty of $6642.65. Were these other
disbursements you have alluded to of amounts paid Mr. McNulty in addition to this $6642.65 Y
A. Yes, sir.
Q. Was it possible. from the records of tha company
turned over to you hy Mr. McNulty to make up a correct and
itemized statement of his account with the company?
A. Not from the records of the Burneagle Coal & Coke
.
·
Company Y
A. Your examination was based upon the records which
he delivered to you!

-
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Yes, sir.
Were those records, according to your investigation
of them, accurate and well kept 7
[309] A. The books of the Burneagle Coal & Coke Corporation were not accurate and well kept. We had a great
deal of trouble trying to get this data together all the way
through.
Q. Was there, upon the books and records of the Burneagle Coal & Coke Corporation, statements showing $5.00
per share that was paid under this promoter's arrangement,
$3.00 of which was to be paid agents and salesmen and $2.00
was to go to the promoters 1
A. The only records that I recall on any of the books
was a credit set up to the Coal Securities Company on. the receipt of a settlement in part or in full for stock sold. It seem.s
to have been the practice to ·always set that credit up along
· with the balance of the cash payment. The entries were made
on the cash book carelessly. The majority of the transactions
show that half of the cash payment went to the credit of capital stock, and half went to the credit of the Coal Securities
Company. The reason of it was because the Coal Securities
Company got its commission set up as an immediate credit
from the sales of the stock. I am speaking of subscriptions
that were not paid in full. I have forgotten just the terms
of the subscriptions, but 'vhere $1000.00 had been paid on the
reg-ular terms, to-wit, cash payment and balance of deferred
payment evidenced by notes, $500.00 of that amount would
be set up to ca.pital stock and $500.00 to the Coal Securities
Company. The notes for the balance were not entered on the
cash book, and a.s far as 've were able to find out were not entered at all for quite a while. IDtimately the notes were entered up into a book of notes receivable, and the capital
{310] stock was not credited with the balance of that purchaser'.s subscription until' those notes were paid.
There were no names shown on any of these entries as to who
the purchaser of the stock was on the cash book.
.
. Q. I understand from your last ans,ver then, that the
names of the ind(viduals participating in this $5.00 did not
appear on the Bun1eag·le Coal & Coke Company's books. Is
that right?
A. Not when ereuits were set up, no, sir.
Q. Did it else,vhere appear?
A. Of course, in other transactions ,Mr. Kemp.
Q.
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Q. In what other transactions would they appear!
A. If payment was made to Mr. Henritze for land,_ forinstance; if check were drawn to him; not so far as far as
the $5.00
concerned.
Q. That is what I am talking about Y
A. I will modify that statement a little bit this way. We
found on the disbursement side of the cash book, checks which
were charged thereon to the Coal Securities Company, and
possibly in one or two instances when we did succeed in find'ing a check covering that entry, the check itself was to an individual, sometimes a salesman, but it was charged on the
cash book to the Coal Securities Company. We were unable,
however, to obtain a great many of the checks. Some
[3111 Were from. the First National Bank. I d(}not think we
found any of those with the exception of two or three·
checks drawn within the last few months prior to our examin- .
ation and after the sale of the stock had been terminated.
Q. Did you :find any checks handled that way-that is,
to these individuals-prior to the time that Mr. Obenshain
went to Washington and went into the army 7
A. I rather think there were some checks there prior to
the time he went to Washington.
Q. Did the books show, not the checks, the names of the
individuals who participated in that $2.00 of the $5.00?
A. No, sir.
·
Q. Did you examine them to see whether they did or
not?
A. We 'van ted to lmow who the checks were payable to
and tried to get the checks to get that information. If you
will refer to our printed· record, you will find that hi some
instances, in making up the itemized statements of these accounts and exhibits ,that we could only give the date of the
check and the amount and we marked it ''item is not shown''.
That was because we were unable to find the cai).celled check
itself or the stu b. We never did find the stubs on the First
National Bank.

was

By Mr. l{emp: We now turn the witness over to counsel for cross examination.

Judge Henson : Q,ving to the mass of figures gone into
by this witness, and the necessity of comparison of his
[312] testimony with the figures, it is reasonably impossible
for us to proceed with cross examination at this time,

2~H

and after having an opportutiity to examine his testimony
and the· records referred ·to by hlm in connection with his·
testimony, we reserve the right to recall him for cross examination at some convepient time.
· By 1\'Ir.: Kemp: The plaintiff replies to· the above statement that the. witness is he:re and available for cross examina-:tion, together with all of the records in the custody of the
witness referred to b-y him.
·
By ~Ir. Caldw·ell: Counsel for W. P. Henritze reseTVes
the right to cross examine at the time the witness is on the
stand for cross examination by counsel for C. S. McNulty,
and others.
·
to

By Mr. S. V. l{emp: We make the same reply as we did
McNulty's counsel.

Mr~

H. E. OBENSHAIN, Recalled
By Mr. Hall:

Q.· I Sho'v yon a letter under date of April 23, 1917, addressed to the subscribers and prospective subscribers· to the
capital stock of the Burneagle Coal & Coke Company and
signed by J as. E. Walker. I will ask you if that is the original of a letter w!th the sig-nature of J as. E. Walker signed to
itY
A. Yes, sir, that is the original.
[313] Q. Where did you obta.in that letter and for what purpose 'vas it obtained f
A. Mr. Walker 'vrote it in his office, and the purpose of
the letter was to raise the capital of the company.
Q. When 1\fr. Walker 'vrote that letter, did he understand that the object of it was that the letter: was to be used
in getting subscriptions to the capital stock of the Bnrneagle
Coal & Coke Company?
·A. Yes, sir, that is the object of his writing the letter,
he understood that fully.
Q. Was the letter delivered to you for that purpose?
A. Yes, sir.
· Q. vV ere copies of the letter furnished to each stock
salesman f
A. ·Yes, sir.
Q. I hand you a letter dated ,June 6, 1917, signed by C.
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S. McNulty. Is that the original of the letter that Mr. McNulty signed and delivered to you?·
A. That is the original letter, yes, sir.
Q. For what purpose was that letter obtained and what
use was made of it 7
A. The purpose of that letter was to assist in the raising the capital of the Burneagle Coal & Coke Corporation.
Q. Were copies of that letter made and furnished to
each stock salesman to be used in getting stock sub1[314] scriptions Y
·
A. Yes, sir.
Q. I will ask you to file the two letters above referred to
as ''Exhibits H. E. Obenshain Nos. 2 and 3.''
·
A. I file them as requested.
By agreement, the taking of these depositions is adjourned until 2:15 o'clock this afternoon, October 25, 1922. ·

BESSIE W. WATKINS,
Notary Public.
Pursuant to adjournment, the taking of these depositions
is resumed at 2:15, October 25; 1922, H .E. Obenshain resuming the stand for cross examination.

BESSIE W. WATKINS,
Notary Public.
H .. It1. OBENSHAIN
H. E. Obenshain resumes stand.
Cross Examination
By Mr. Caldwell, counsel for Henritze:
Q. You have stated that you have had experience in organizing corporation. Please state what that experience is 7
A. I have organized the Banking Trust & Mortgage
Company in Petersburg.
Q. What was the capitalization 1 .
. A. $500,000.00; the Mountain Trust Bank of Roanoke. ·
Q. What was the capitalization of that?
[315] A. $750,000.00, I think. The Union Trust Bank in
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Bristol, Tenn.
Is there much expense attached· to organizing corporations?
A. Yes, quite considerable expense .
Q. What is the character of the ·overhead expense Y
A. Office rent, book-keepers, stenographers, printing,
stationery, advertising, charter fees, all such things as that.
Q. From your experience in organizing corporations, do
you or do you not consider that $2.00 is excessive Y
A. No, sir, I do not.
Q. You make a distinction between banking and commercial organization, do you not?
A. Yes.
·
· Q. And there is such distinction?
A. Considered so.
Q. In organizing corporations successfully, is it or not
necessary that the organizer or man in charge shall have full
confidence in the character of the corporation he is organizing!
A. Character of the corporation and character of the
men connected with it.
Q. BothY
A. His opinions are largely formed by the men with
whom he is associated. Of course, he would have ex1[316] perienced men and men more able to pass on it than
the organizer.
·
Q. It is necessary that he have full confidence in what
he is undertaking 1
A. Yes, sir, to be successful.
Q. · To be successsful?
A .. Yes, sir.
Q. In -that co1mection, is it or not essential that the organizers should have literature or letters from persons connected with the corporation or persons thoroughly familiar
with the corporation as to its genuine value f
A. That is absolutely necessary because people who purchase stock generally do not pay as much attention to the man
who is selling as to the credentials he has.
Q. In organization of the corporation known as the
Burneagle Coal & Coke Corporation, which is under investigation, did you attempt to get such literature and to fortify
yourself with this means of securing purchasers for stock?
A. Yes, sir, I did so.
·
Q.
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Q. Do you believe that you could have organiz·ed the
company without. doing something of that -kind 7
A. Could not.
Q. So far as the physical value of. the property is, concerned" did you_ try to imf.orm yourself outside of any letters
a& to the intrinsic valrne. of the property Y·
A. No;. I made no particular inquiry outside of the as:..
sociates· in the company and the engineer's report.
[317] Q. Did you secure or see the engineer's report?
A. Yes ,sir.
Q. What was the character of this report as to the property involved 1
A. It was favorable.
Q. Very favorable Y
A. I should think it 'vas a very encouraging report from
the- standpoint of purchasing stock in the company.
Q. Whalt was the character of the man ·who made this
report, so far as your knowledge and information wentY
A. I do not know anything about him.
Q. ·Did you go on the property f
A. Yes, sir, one time.
Q. Who was with you?
A. Mr. McNulty and Mr. Henritze.
Q~ Did yon close the deal at that time, or was it closed
later?
A. The deal was closed down there at Logan and the
drafts were made, as I remember, at that time, but all the details of the plans ~nd contracts and things of that sort were
not written up. The g·eneral plan was agreed on there.
Q. What was done there was simply a verbru understanding?
.
A. Most of 'it verbal; migh~ have been some written
memorandum.
Q. The contract-then any contract that was pre[318] pared, was prepared afterwa.rds1
A. Yes, sir, that is my recollection.
Q. You remember there was a contract prepared?
A. Oh yes.
Q. Didn't that contract call for $5.00, in addition to the
par value of the stock that was to he used and handled by the
person in charge of selling the stockY
·
A. Yes, sir..
Q. Didn't it provide also for dividing it up on the basis

I
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of $3.00 to tlie persons. in the field and $2.00 to you and your
associates 7
A. Yes, sir.
Q. Wasn't anything concealed about that contract that
you know of.
A. No, not on my part there was not.
Q. You bought some stock. in the corporation f
A. Yes, sir, 100 shares.
·.
.
Q. What made you do that 7
A. Because I would not organize any- company that I
did not buy stock in. I go along- with my friends, if it is bad,
it is bad. I like to win or lose with them.
Q. You considered it good or you would not have bought
in it?
A. Yes, sir.
.
Q. Mr. Obenshain, at the time that you were ~tartfug
[319[ to organize this corporation, there 'vas a railroad- going towards it?
A. Yes, sir.
Q. - Do you remember that fact?
A. Yes, sir.
Q. Would that or would it not have enhanced the value
of the property Y
A. The railroad would have enhanced the value of the
property very greatly, but we went into this thing with the
idea that the railroad would be completed.
·
Q. Upon the idea that the railroad ·was coming and
would be there very shortly?
A. Yes, sir.
Q. What railroad was it?
A. I think they_ called it Guyan branch of the C. & 0.
Q. C _.& 0. Railway Company?
A. Yes.
Q. Which is a trunk line?
A. I do not think they considered it as a branch of the
C.&O.
Q. You believed and the others believed it was going to
come through?
A. Yes, I believed it or I would never gone into it.
Q. That 'vas just prior to the time that our government
entered into the great 'var?
A. Yes, sir.
Q. Do you remember 'vha.t became of that branch rail-
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road,_ as to whether it was completed or delayed or any[320] thing ihcident to it that would affect the v~ue of this I
property?
A. It was delayed considerably in the completion, but
I understand it was finally completed to Gilbert.
A. At the time you left the organization of the corpora-·
tion, was the railroad completed f
A. No, it was not completed at that time, as I remember.
Q. What was the status of the road at the time that you
left, do you remember 7
A. I do not know exactly.
Q. Was there any effort made on your part or on the
part of any of those connected with the corporation to attempt to expedite the building of that road 7
A. Well, I took no part in matters of that kind. I know
Mr. McNulty made strenuous efforts to get the road completed.
Q. Give some idea of what efforts Mr. McNulty was
making that you know of Y
A. Well, the good influence of Mr. N. D. Maher, of the
Norfolk & Western Railway Company. I lmow personally
Mr. Maher's Secretary, and my brother was in his office, and
if they could speak a word of encouragement to ·Mr. Maher,
they would~ I think he got on the good side of Mr. Maher,
and he wanted it completed so as to protect the inte:r[321] ests of a large number of stockholders. Mr. McNulty
came to Washington one time and came to see me and
we together went up to see the Chief Clerk, or something of
the sort, to the Regional Director, or somebody having something to do with that kind of work. He was not the Regional
Director. I think he was one of the under secretaries of Me- ·
Adoo, he was not one of the chief officials.
Q. From your knowledge and experience with Mr. McNulty in that and other matters, did he seem disposed to
make _efforts to carry this thing through?
A. He certainly did try to get the railroad through, and
he was certainly a big assistance in getting the stock placed,
and he did his part fully in helping raising the capital.
Q. Do you know <,>f any trips he took to West Virginia
in tha.t connection, in getting the thing in shape?·
.
A. I do not know directly. I understood he made sev-.
eral trips out there.
Q. Do you know Mr. Walker?.
0

0

0
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'\ . . · the time
A.. Jas. E. Walker, yes, sir. I did not know him before
we started in organizing the Burneagle Coal Coke
&.

Coinpany, but I met him then and have known him since.
Q. I want to get into the record everything with.reference to the character of .the man, his financial standing, and
his standing for integrity, etc., as far as you know?
,[322] A. Well, his financial standing as a business man, I
felt was unquestionable. a.t that time, so far as I know
he was all right.
Q. What would have happened if the railroad had not
been stopped by the government Y
A. The balance of the stock would have been sold.
Q. Was the railroad completed at any time duririg the
control of the railroads by the Federal Government Y
A.. I do not know whether it was completed t}?.en or
afterwards.
Q. What attention did you give this matter after you
left and went to Washington Y
A. I was go'ing to keep in close touch with the office and
pay Mr. Moomaw out of my proportionate part of the earnings, but my associates seem to think that I did not deserve to
get anything after I left, so I lost interest. ·
Q. You say that there was a verbal contract made for
the sale of this property on or about April 6, 1917. The written contract that is exhibited in this case is dated Ap!il 6th ..
Are you in a position to state whether that contract was
dated back?
A. No, sir, I could not say that.
Q. Have you any recollection about it at all'
A.. Not as to a feature like that, I do not.
.
Q. Have you any recollection of Mr. 1\'[cNulty being
[323] out of town in Norfolk at the time it was closed up Y
A. Out of the c.ity in Norfolk a.t the time this contract
was closed?
· Q. Yes.
A. Have no recollection of his being a·way when the contract was c1osed.
·
·
Q. Have you any recollection as to any question being
raised as to Mr. Henritze owning or holding or having title
to all the stock at the time that you were organiz!ng this corporation?
A. No, sir, I did not go into features like that. I was interested in raising the money, that was the only feature I kept
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Q-. You do not remember much with reference to

~he

wording of the contractt
A. No,. sir.
And further this deponent saith not.
(Signature waived.)

F.

~I. MA~OOD,

Recalled

By Mr. Kemp:
Q. You are being recalled at your own instance?
A. Yes, sir.
Q. Please state why, if you desire to so state?
A. I want to add further to my reply iri. reference to the
quornms at the various meetings. The question was·
[324] asked as to whether or not any reduction of stock had.
occurred prior to that date. I want to add to my
answer that from time to time there had been cancelled a few
shares. Those shares that were cancelled would not affect
the statuts of the quorum being present at any of those meet~
ings, as to the total of the preferred that was cancelled does
not exceed 600 shares, and the total of the common does not
exceed 600 shares ,so that if only 600 had been deducted,. there
would have been no difference as to the lack of a quorum. I
can recite one instance where R. L. Mason requested .t~t .
part of his subscription be issued and the balance of it cancelled.

And further this deponent saith n~t.
(Signature waived.)
E.T.P.EASLEY
Mr. E. T. P. Easley, a witn~ss of lawful age, being first
duly sworn, deposes as· follows:
Direct

~xamination

By Mr. Hall:
Q. What connection have you with the Burneagle Coal
& Coke Companyf

1

\

\
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A. I am a stockholder, have been a stockhold~r since
1917, and at the meeting on January 6, 1922, I was appointed
on a committee to audit and investigate the affairs of
[3251 the Burneagle Coal & Coke Company. At the annual
meeting in May, 1922, I was elected to the Board of Directors and also elected Secretary and Treasurer of the Burneagle Coal & Coke Corporation.
Q. You were a member of the committee, you have
stated, that was appointed to make this investigation?
A. Yes, sir.
Q. Was that the committee to which Mr. Mahood was
appointed and about which he has testified Y
A. Yes, sir.
Q. When 'vas that committee appointed?
A. January 6, 1922.
Q. I wish you would please state in a general way what
that committee 4id after its appointment Y
. A. The committee was appointed Friday, January 6,
1922, and the next day, Saturday afternoon, the committee
held its first meeting in my office. At this meeting Mr. Murray stated that Mr. Mahood and myself were both practical .
bookkeepers while he· knew nothing at all in regard to keeping books, and that he thought it best for Mr. Mahood and
myself work up the book-keeping and auditing end of the
report. He also said that he had seen }.rlr. McNulty, and he
said he was ready to turn over to us any documents or funds
which he had at any time we desired and to assist us in any
way possible. On the follo,ving Monday morning, Mr. Ivia. hood and myself went to Mr. ~IcNulty's office to se[326] cure the books and records of the corporation in compliance 'vlth the resolution under ·,vhich we had been
appointed. Mr. McNulty stated at this time that he was
very busy and that he 'vanted to go over the files with us. He
also stated that he would like for us to work in one of his
offices there in order that 've might ask him different questions as they arose and he could better assist us. We· replied
that we thought it best to take a11 t.he records to our own
office in order that we might be able to work at night or day
without intern1pting him in our 'vork. He then stated that
he had some private papers in the files of the corporation and
requested us to coine back the next da.y. This kept up. We
returned the next day and still failed to procure the books
and the files of the co~pany. I suppose we were at Mr. Me-
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Nulty's office for these records practically .once a day for /
two weeks before we finally procured them.. At the time we
procured them we ha.d an engagement with Mr. McNulty at
about eight o'clock a.t night to meet at Mr. McNulty's ·office.
I arrived at Mr. McNulty's office a little prior to eight
o'clock and Mr. McNulty was just leaving, stating.he had to
go to a director's Jlleeting in order that there might be a
quorum present but that he would return in ten or fifteen
minutes. Mr~ M8.hood and myself waited for Mr. McNulty
over an hour; finally upon the return of Mr. McNulty we went
into his office, and at this time we were able to secure certain
. books of the company and the file containing cor[327] respondence of the Burneagle Coal & Coke Corporation.
Q. Where did you find this file of papers, I want you to
state ho'v Mr. McNulty had kept them and how they were
labeled, etc. Y
A. In Mr. McNulty's reception hall, I suppose you
would call it, there was ~ steel cabinet there with one drawer,
I suppose about four feet long, I should say, crammed f:ull of.
papers, and he stated that that was the Burneagle file.
·
Q. Was that cabinet labeled in any wayt
A. I do not recollect. I know that on one occasion when
we went there, Mr. McNulty stated I am busy but you all can
look in the files but I have my private .papers in th~re and I
don't want this file to go out of the office until I can go
through it and pick out all correspondence in there tha.t belongs to me. Mr. Mahood a.nd myself had glanced through.
the correspondence, ·a cursory examination. Such papers ·as
we saw in there at the time related entirely to the Burneagle
Coal Company, although, of course, our examination was only
cursory as Mr. :tYicNulty came in a few minutes later and
called us into his own office.
Q. Did you find a.ny folder of papers labeled either Henritze or Walker or both Y
A. In this file was a. bulky folder marked '' J as. E.
Walker" and another folder marked "W. P. Henritze".
At the time these papers were turned over to Mr. Ma,[328] hood and myself, the Jas. E. Walker folder was lack- .
ing from the file and the folder marked W. P. Hen·
ritze had only a few letters left in there.
Q. Had some of the letters and papers that were originally in the Henritze folder been rem~ved when they were
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\, finally turned over to you?
A. Yes, sir.
Q. When these papers and records of tlie Burneagle
Coal & Coke Company were turned over to you, in wha.t condition did you find them Y
·
A. We were unable to secure a check book of the Burneagle Coal & Coke Company on the First National Bank of
Roanoke or any of the cancelled ehecks on the First National
Bank of Roanoke with the exception of two or three cheeks
drawn the latter pari of 1921. The cancelled checks drawn
on the Colonial National Bank, the American National Bank
and the Na.tional Exchange Bank we·re incomplete. We went
back to Mr. McNulty and requested these missing check books
and cancelled checks as well as the bank books, and he stated
that he did not know where they 'vere.
Q~ Taking up the First Na.tional Bank account, could
you tell how much money had been deposited to that account Y
A. The cash book showed that the Burneagle Coal &
Coke Company had handled through the First National Bank
approximately $70,000.00.
•
Q. And how much d:d these two or three checks that
[329] you found represent Y
A. Less than $500.00. I think it was between $100.00
and $200.00.
Q. And yo~ could not find any of the other cancelled
checks or the stub of the check bookf
A. No, sir, nor the bank book on the First National
Bank.
Q. What account books were turned over to you 1
A. The cash book was turned over to us, the stock certificate books were turned over to us, both preferred and
common, a stock ledger was turned over to us, a. general
ledger was turned over to us. a book marked ''Notes Receivable and Notes Payable". This Note Receivable book seems
to have been purchased in }Q18, about a year after the organization of the c.ompany. The :first entry on this book was
made-or it was dated the early part of 1918, I do not know
when the entry was actually made.
Q. Go back to the cash book. Tell from a bookkeeping
standpoint \Vhat that cash book showed as to the entries, etc.;
on itY
·
A. It \Vas almost impossible to state from what source
money was received or to "rhom it was paid. If the sub-
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scriber paid $500.00 for capital stock,. the capital stock would- /'
be credited with $400.00 and the Coal Securities Company
with $100.00, there: being no explanatory entry to show who
actually made this payment. Practically· all other entries in
the cash book were made hi a similar way ..
Q. What was the condition of the general ledger?
A. The general ledger accounts were out of balance in
a good many instances. The Notes Receivable account
[330] was short about $5400.00. In other words, the account
showed that the Burneagle Coal & Coke Company
should have notes payable to them totaling approximately
$18,0.00.00, while, as a matter of fact, Mr. MeNulty turned
over to us notes totaling approximately $8000.00 and stated
that about $5000.00 worth of the notes had been :filed in suits
he was bringing to collect those particular notes.
Q. Did he furnish you with any list of the notes that
were supposed to have been :filed in suitsY
A. He furnished us with a list of the notes but no evidence. to the effect .that these notes were actually filed in
court.
'
- , Q. Did you find among the records of the company a
stock record bookY
A. No, sir. We requested Mr. McNulty to deliver to
us such a book, as Mr. Mooma'v had advised us such a book
was kept and left in the office of the Burneagle Coal & Coke
Company, but neither at that time or atoa later time were we·
able to secure this book, or did we ever see it.
Q. Did you find among the Burneagle Company's records any copies of the contract dated April 6, 1917, filed as
exhibit No. 1 with the bill and of the contract of May 7, 1917,
filed as Exhibit No.5 with the bill f
A. No, sir, we did not. We saw from the minute book
reference to such a contract and looked through the
[331] files of the company for this copy of the contract.
Q. Reference to which contract?
A. Of April 6, 1917. We did find some partial drafts
of a contract dated April 6, 1917, and requested Mr. MeNulty :
to deliver to us this contract if he had it, stating that since
the company assumed ·this contract, they should have it in
their possession. He asked us if there was not such a copy of
it in the files of the company, and upon our reply that we
were unable to find it, he stated he did not kno'v where it was,
that it should be in the files of the company.
0
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Q. Where did you finally· ·succeed in finding copies of
these two contracts?
A: When'this auditing and·investig·ating committee was
appointed on January 6, 1922, the scope of it was so broad
that the committee deemed it advisable to try to obtain information from the four\ parties mentioned in the minute
book as· being promoters of the· coi'poration, and we first obtained what inf.ormation ·we couia from ~Ir. McNulty. Not
being able to secure a complete set of the books or records
of the corporation from him, nor a copy· of· the contract
dated April 6, 1917, ~Ir. 1\.iahood stated that he knew personally Mr. Henritze a.nd· Mr .. Wallrer and that he might be able
to obtain a copy from them. I first endeavored to get in
touch with Mr. Obenshain at the' Shenandoah Club, and
r[332] was advised there that he had left for Florida and that
he had not notified them of his forwarding address ... r
then wrote to Mr. Obenshain, care of the Club, thinking that
this letter 'vould be for,va.rded to him as soon as he gave: them
his forwarding address, advising him of the appointment of
this committee, the general gist of the resolution under. which
we 'vere acting, and requesting him to give us any- information he cou!d that would help us to carry out this resolution.
I suppose it was two or three weeks after writing to him that
a 'phone call came to my office for ·me during my absence
from 1\{r. Obensha~n. I endeavored to call Mr. Obenshain at
the Club, but he was not in at the time, and later he came-by
Mr. Mahood's office during my absence a.nd left a copy of
the contract of April 6, 1917, as well as a copy of the contract dated May 7, 1917.
Q. Were these cop:es le.ft by h:m original signed eopies
by the parties to the contract?
A. Yes, sir.
Q. Have you compa.red these original signed copies
with Exh bits Nos. 1 and 5 filed with the billY
A. I have. ·
Q. And are Exhibits Nos. 1 and 5 true copies of the
original signed contracts f
·A. They are~
Q. In connection 'vith these contra<.>.ts, I vvish you 'v<>uld
'please state 'vhether you have anything in the books
[333] or records of the company tha.t were turned ove~ ·to
you by ·Mr. McNulty, that showed that $100,000.00 of
the common stock of the Burneagle Coal & Coke _Corporation
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was issued as promoter's .stock!
A: No, sir, I did not.
· Q. Rave, you been t.hrough all of .~he . minutes of the
stockhqlders .and directors of the Burneagle Coal & Coke Corporation?
A. I have.
Q. Is there anything in those minutes that show that
$100,000.00 common stock was issued as promoter's stockY
A. No,. s~r..
.
·
Q. Is there anything in the minutes or other records
t1,1rned over .to you which shows that the promoters .received
or ·were to rec~ive a part of the ·$5.00 on each share of preferred stock allowed for selling it 1
A.. Nothing except the copies of contracts dated April
6, 1917 and May 7, 1917 delivered to the committee by Mr.
Obenshain.
Q. I am spe~g of the records of the company other
than those contracts 1
·
.A.: .~o,. sir, we found nothing in the files to show such.
I might add to my answer that I did fhid partial drafts in the
files of the .qorp,oration in some ins~ances alluding to this
. · $100,000.00 and also to the $5.00 per share going to the.
[~34]. promoters, but no such copy in the :files of the corpora...· tion was. either complete nor did it be~r any signature.
· Q. · Did the records which were turned over to you by
Mr. McNulty, .or the .minutes of the directors or stockholders.
show when Mr. McNulty took active charge of the books and
records of the company?

/
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By Mr. Fox: Objected to, as the minutes are the best
evidence, and they ·are here to l;>e produced.
A. The mi~ute book of the corporation shows that in
May, 1919, at a meeting of ·the Board of Directors, Mr. McNulty stated·
·
.
·
Q. Mr. Easley, if you wlll simply answer that question
by saying they do, I will develop it Y·
A. They do.
·
Q. I show you the minute book, and I wish you would
please ·refer tQ< the m~nutes of the directors··meeting of May
14, 1919, and read into the record what they say with refer'
ence to keeping the records of the company t
A. ·''At the ·suggestion of the Vice-President and Treasuerer of the Corporation, it was called to the attention of

I
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the Board that the Secretary .of the Corporation should be
active and at).- employee in the office of the corporation and he
_ suggested that he be empowered to employ efficient help j.ri.
-,A keeping the books._ and record~· of the corporation.· . Upon
motion, duly seconded, he was granted the above au~ [335] thority with an allowance for same of $50.00 per month
to be· paid out of the funds of the corporation. C. S.
· McNulty,, Treasurer of the Corporation; tendered his resig, nation as Treasurer, and upon motion, -duly seconded, J. H.
Murl"ay was elected Treasurer of the corporation.
Upo:r;t motion, duly seconded, the Vice-President was instructed to request the resignation of the _present Secretary
of th~ Corporation.''
Q. .Who signed the minutes of that meeting of the Board
of Directors.of the corporation as Secretary?
A. C. S. McNulty. .
. Q. Who thereafter acted as Secretary of the corporation and drew from the funds of the corporation the $50.00
per month allowed by the resolution you have just read.
A. C. Sh McNulty ·up to March, 1922.
.
.
Q. Fro~ the date of that resolution on, to-wit, May 14,
1~~9, in what condition were the records and books of this
company kept T
·
.
A. I cannot say as to the. files containing the correspondence because I cannot tell 'vhen the files were mixed up,
but as to the cash book, we found an irregularity of the entries and in ou~ audit found a shortage in the cash of. $161.51,
I think. The entries on the cash book-were very much mixed
up and in a good many instances the receipt of cash entered
on the cash book differed materially from copies of
,[336] deposit slips where these particular items were pre-;
sumably deposited in the bank. These e~tries were
not m~e in sequence so far as the dates 'vere concerned.
:Q. Were any amounts paid out by the company for keeping the books subsequent to that date in addition to the $50.00
allowed?
A. Yes, sir. Mr. Tillman was paid $60.00 upon one occasion .. Mr. E. E. Jacobs was paid $70.00 for posting -books,
and 'there were· several items of stenographic work charged
to the company and 'vhich the company paid, one to N. R.
Marrish ·amounting· to $33.15 as of Feb. 6, 1920, one. Octobet
4, 1920, for $20.85, besides _several other similar items.
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Q. Was Mr. C. A. Moomaw paid anything for keeping
books after the date of that resolution that we have just re~
ferred toY·
.
·
. · · A. ·No, sir;· riot so far as the records of the company ~
show.
.
Q. I wish you would please refer to -the minute book f
showing the meetings of the directors of the 30th day of .
April, 1917, at which meeting were present, according to the
minutes; Jas. E. Walker, C. S. McNulty and J. H. Matthews. '
Read into the record the resolution contained in those minutes
with reference to the sale of the stock of the corporation t
· - A. The resolution is as follows:
"Whereas, W. P. Henritze, who is President of the Frid[337] Mullins Coal & Coke Company, Incorporated, and the
holder of the entire capital stock of the said corporation, proposes to sell to the Burneagle Coal & Coke Corporation his entire holdings of the stock of the Frid-Mullins Coal
& Coke Company, Incqrporated, and to c~use to be conveyed
to the Burneagle Coal & Coke· Corporation, with General
Warranty of Title, all real estate in fee simple of the FridMullins Coal & Coke Company, Incorporated, in consideration of $237;500.00 and of 5,000 shares of the common stock of
said corporation valued at Twenty Dollars ($20.00) per share
at par, the payments to be made to the said W. P. Henritze
as follows: $25,000.00 cash, $50~000.00 on or before June 6,
1917, and the residue within twelve months from April 6,
1917, or as soon as sufficient stock shall have been sold to
raise the money for the payment, the common stock to he delivered when the company shall have sold the said $250,000.00
worth of stock as above set forth.
Now, Be It Resolved, th.a.t the stock holders of the Burneagle Coal & ·coke Corporation hereby accept the proposi:.
tion and assume the contract and instruct the Directors · of
this corporation to carry out the said contract by making payments thereon to the said W. P. Henritze in accordance with
the provisions of said contract:
Resolved, That 14, 375 shares of the Preferred stock in
said corporation and 12,500 shares of the common stoek .in
_ said corporation be offered for sale on the following
[338] basis: 6250 shares of the preferred stock and 6250
shares of the common stock of the par value of· Twel).ty
Dollars {$20.00) per share· shall be sold at the accommodation price of T"renty-five Dollars .for one share of common
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stock and one share of preferred stock; 6250 shares of preferred stock and 3125 shares of common stock are to be sold
at the accommodation price ·of Fifty Dollars ($50.00) fo;r two
shares of preferred and one share of common stock, $25.00
for one sh~re of preferred and a half share of common stock,
and in addition that the said corporation shall issue to the
said W. P. Henritze or his assignees; the 5,000 shares of common stock, as above provided, in 1layment on the above contract.''
·
'Were read and upon motion, duly ·seconded, were adopted by the Board of Directors, whereupon by further resolution the Board instructed its President and Secretary to carry out the provisions of the resolutions~
Upon motion the value of the property to be taken over
from the Frid-Mullins Coal & Coke Company, Incorporated,
as set forth in the contract was considered a reasonable price.
Upon motion, the Secretary was instructed to purchase
a stock book and seal and such other stationery as is necessary for the use of the corporation.
Upon motion, the President was authorized to make a
contract with H. E. Obenshain for the purpose of selling the
stock of this company and to· agree upon its compensation and
such other matters as may be necessary for the dis[ 339] posing of said stock.'
These minutes are signed by ,Jas. E. ·Walker, President,and no signature as Secretary.
Q. What is the da.te of the meeting?
A. April 30, 1917.
·
Q. There is filed with the depositions previously taken
here as Exhib:t C. S. McNulty No. 3 a letter to C. S. McNulty
from Jas. E. Walker, dated May 23, 1918 . Have you ever
seen that letter·before?
A. Yes, sir.
Q. Where did. you find it 1
A. I found it in the files of the corporation in a folder
marked '' ~{inutes of the stockholders.''
Q. Did you find among the papers turned over to you
the carbon copy of any letter from Mr. McNulty to Mr. Walk_er, to wh=ch that letter just referred to was a reply?·
A. No, sir.
Q. I show you a letter from C. A. Mooma'v to J as. ·E.
Walker, President, and C. S. McNulty, dated Feb. 12, 1918. I
wish you vtould please state where you obtained that letter?
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A. I found it in the files of the corporation.~
· Q. I will ask you t_o file the letter referred to in the previous,question as "Exhibit, E. T. P. Easley No.1 Y
A. I file it as requested. ·
Q. Did you find among the records of the corporation
'any correspondence with s.· 0. Campbell, Vice-Presi1[3401 dent, Rockbridge National Bank with reference to the
purchase of certain;;tockY
A. I did. I found two letters fr9m S. 0. Campbell:.: ......
Q. D~d you find a carbon copy of any reply to .the letters
of- S. 0. Campbell, Vice-President, Rockbridge National
BankY ..
· A. ·I did, one copy.
Q. I will ask you to please file as Exhibit$, ''E. T. P.
Easley Nos. 2, 3. and 4' ', the two letters from S. 0. Ca.ri:Lpbell
· to. the Burneagle Coal & Coke_ Corporatio~, dated Feb. .28,
1919 and April 4, .1919, and the reply dated March 1, 1919 to
the letter of feb." 28, 1919?
A. I do, file them as requested .
.Q. The unsigned carbon copy of letter of March 1, 1919,
refers to the writer as being Vice-President of the Burneagle
CQal & Coke Corporation. Who was the Vice-President of '
the Burneagie. Coal & Coke Corporation at that time 7.
A. The minutes show that C. S. MeNulty was. Vice. Pre,sident at that time.
· · ·Q. Mr. Mahood, when he :was on the witness stand- this
morning, referred to. certain amounts that had been paid to
C. S. McNulty that were charged .up in the realty account, ·
and I think he said that those amounts were drawn· on the
First National .Bank of Logan, West Virginia. Was there:
any .depo.sit. in the First National Bank of Logan, West VirgUrlaY
.
A. Yes, sir~ there ~as $2000.00 of the Burneagle Company's money deposited in the First National Bank of
.[341] Logan.to the personal account of C. S. McNulty.
Q. And have you found checks representing the items
that were charged aga:nst the realty account as drawn out
by C. S .. MeN ulty Y
A. I have ..
Q. I wish you would please examine those checks·. and
state. whethe~ or not those are the checks referred to, and if
they ·are t will. as;k .you to file them as ''Ex. E~ T. P. Easley·
No.5". ·
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.
.A.. Yes, sir, these correspond to the items in the realty
account Jestified to by Mr. Mahood in-hls _testimony totaling
$415.00, and I herewith file them as requested.
(Six checks are filed as" Ex. E. T. P. Easley No 5.)"-'··- -·

4

.Q. Did Mr. McNulty ever have any interview with you
in reference to the work of this investigation committee, and
if so, I wish you would please stttte what occurred at that in·
terview briefly?
A. Yes, sir. Mr. Mahood and-myself had been to Mr.
McNulty's office-several times together to obtain these l'ecords ·without succeeding in getting them. One afternoon
when I returned to ·my office about 5 :30 there was a 'phone
call from. Mr. McNulty asking me 'to call his office. Upon
doing so, he- requested me to come over to his office. I
[342] went over and he stated that he wanted to talk to me in
reference to this investigation. He stated that he- sup-·
posed that the audit and investigation would be a perfunctory
matter and would require very little 'vork, and that he would
qe glad to help :us in any way he could. He stated that there
had been talk around town about his having substituted some
of his own stock to Lexington people.for stock of the company to whi~h these individuals over in Lexington and Rock..;
bridge had subscribed to. ~e also mentioned that there was
some talk around to,vn about his having spent $2000.00 of
the. company's money and had not a·ccounted for same, and
one or two other matters that he said there was some rumor
or gossip. He stated he could prove that all of these statements were untrue and that he did not wish this committee to
bring in a lot of rumors and reports that would hurt him. I
replied that we did not want to do anything that would hurt
him and were not going to do so unless it was necessary, and
that if he could give us any evidence bearing on these points,
we would_be mighty glad to set it out in our report and clear
him of any charges made dtrectly or indirectly. He stated
that it would hurt him in his business, hurt him in a. financial
way, and would hurt his fani:ly and h~s children if such rumors continued going around, a.nd that he thought we could
get tog~ther and get up this repo~t in such a .way that we ..all
work along together and pull the company through. During·
this ~onversation he stated that I had been at the
[343] stockholders meeting on January 6, 1922, and· had
hea~d certain insinuations made ip reference to his in-
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tegrity in the ·way he had managed the company's affairs,
and that he just wanted·to .say that if anybody else made any
such remarks in reference to him or his management of. the
company that he intended to bring suit against them. I replied I did not blame him, that I would do the same thing.
Q.. In the report of this investigating committee on page
6, it appears that the committee reported that there were certain expenses charged to the corporation which should have
been charged to the Coal Securities bompany. I wish you
would please state what- expenses those were and why they
should have~ been charged to the Coal Securities Company?
.A.. There were certain expenses. The agreement of
April 6, 1917, provides that the promoters shall pay at least
$500.00 in regard to development of the lands to be purchased
by the corporation, which $500.00 was to be paid for by the
promoters out of the $2.00 per share arising from sale of the
stock. This contract also specifies that they shall pay all expenses in regard to promoting and organizing the corporation.· There are sundry items in regard to the development of
the corporation which were paid by the corp.oration instead
of by the promoters. Under date of August 2, 1917, Harrison
Toler, labor $6.00; same date, B. D. Harvey, labor, $6.00;
same date, R. F. Mitchell, board $15.00; same date, Milton
Browning, labor $4.50; Sept. 11, 1917, R. F. Mitchell,
[344] $107.90, does not state what this was for; August 22,
1917, W. J. Elgin, engineer, $92.00; Nov. 23, 1917, .w.
P. Henritze, two trips to West Virginia, $150.00; Nov.· 29,
1917, Bituminous Coal Land & Engineering Company, Carl
F. Schoew, President, $232.75; Dec. 6, 1917, paid, Beddow,
McCorkle & Wilson, engineers, $92.70, making a ·total of between $700.00 and $800.00. The corporation was also charged
and paid rents to Mr. McNulty prior to 1919 amounting to
$175.00, and were· charged, in addition to that $50.00 by Mr.
McNulty, making a total of $225.00. The corporation was
also charged and paid, under the head of legal expenses, Sept.
16, 1917, Chafin and Bland, attorneys, for abstract to Tiller
and other lands, $50.00; Sept. 28, 1917, Chafin and Bland,
Tiller suit, $100.00, in re squatters; Sept. 28, 1917, Lilly &
Sawbury, $100:00; Nov. 23, 1917, traveling expenses, C. S.
McNulty, to Loga.n, West Virginia, $100.00; Dec. 29, 1917, E.
J. Elgin, engineer, expenses Roanoke, $11.85. Blank date·, C.
S. McNulty, $100.00.
Q~ Are those all the expenses referred to in the report 1

~
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A. Yes, s:r, I think so.
Q. From the audit of the books, does it appear that the
Coal Securities Company had ·been paid more or less . than
that company was entitled toY
A. The books show that the Coal Securities Company
were paid $455.00 more than they 'vere entitled to receive.
Q. Mr. Mahood referred to the account of C.. S. McNulty,
which was filed with the coinmittee. I wish you would
.[345] please state very briefly under 'vhat circumstances that
account was made up and filed Y
A. We asked Mr. }.~Ic.Nulty for an itemized account of
the contingent .liabilities· of the corporation. He stated he
had a claim against the corporation, and we asked him to
hand same to us.. This· wa.s in the early part of the investiga.:
tion. Dur ~ng the investigation we asked him several times
for his expense account in order that we might set it out 'in
our report. Finally hvo days before the date that we actually
had to file our report, he brought an expense account around
there and requested that we approve same in setting it out
in our reply. We replied that we did not consider that within
the province of the committee and that 've would hand it in
with our report. On the following day Mr. McNulty was
around to see us in reference to the $5611.82 mentioned by
.Mr. Mahood in Iris testimony, and in discussing whether or
not interest should be paid on this item for the length of time
Mr. McNulty had the use of this money and the company had
been deprived of the use of it, 1\Ir. McNulty said he did not
think he should be required to pay this interest or a.t least it
should be left to the Board of Directors. Mr. Mahood
[346] and myself told 1\ir. McNulty that if -he preferred, he
c.ou1d take the matter up with the Roard of Directors;
but that our opinion was that he should pay this item in addition to the $5611.82 He then said he would like to have his
expense account back again, that there 'vere certain items he
wishes to add to it, and 'vhen this expense account of his was
brought back, he had cut out one item which 've called his attention to as being a duplicate charge, and had added two
items, one for $500.00, making settlement 'vith Tiller and
other squa.tters and work on setHement of interlocks, and
$500.00, fee to date for prosecuting suits against Luke, Gale
and Bradshaw. There were also several other small items
which had been added to this account. I do not remember the
parti~ular items now.
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Q. Referring to that account that Mr.. McNulty filed
with you, and copy of ·which ·has been filed here as an exhibit,
t~ere are various expense items charged up, are there not T
A. Yes, sir.
Q. How do those expense· items run in amounts f
A. They run in even amounts in practically every instance, $100.00, $75~00, $100.00 and $50.00 ,trips to Charleston,
Huntington or Richmond, and in some instances it does not
show what this expense was for.
Q. Something was said in connection with the personal
account of C. S. McNulty about the item of $2500.00 being the
amou,nt collected on the Luke claim, I think. . Do you know
anything about. that $2500.00 .item that occurs on that ~c-~
~ount!

.A. The books show that on Dec. 30, 1919, .Mr. McNulty
drew a check payable to himself for $500.00, with the.notation
on the stub, '.'amount borrowed from Burneagle' '. On March.
6, .1920, ther~ was a check drawn by the corporation signed
by Mr. McNulty and payable· to Mr. MCJ.~ulty for $1000.00
with the same notation on it. The cash books ·showed that on:
May 6, .1920, there was $2500,00 paid into the treasury
[347] of the corporation, .and Mr. McNulty produced his per. sonal check to show that he paid this item. He did not
state for what purpose it was paid, but his personal account.
was credited with the $2500.00. On Dec. 6, 1920, another company check payable to Mr. McNulty, was drawn, for $250.00,
which was charged .to Mr. McNulty's personal account. On
Nov. 5,- 1921, the corporation paid to Mr. McNulty $400.00,
which was also charged to his, Mr .McNulty's account.
Q. Please refer to your last answer, and see if you have
not gotten your figures wrong f
A. Yes, I was in error. The Dec. 6th check should,
have been for $350.00. The books show that on Mr. McNulty's personal account a balance was due him of $400.00.
. Q. Did that $2500.00 item have any connection, so far
as you could find, with the Luke suit or claim against Luke Y
A. There wa.s no indication of such, either in the entry
or from the records that we were able to find.
.
Q. In making up this amount that you found was due
by Mr. MeNulty of something over $5600.00, was any
[348] part of that due on account of the money collected
from Luke? ·
A.. Yes, sir, the .entire amount of $5611.82 Wf;tS fund col-
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lected by ~fr. McNulty as· attorney for the corporation, interest on these notes he collected to the date of collection, less
• his attorney's fee, which had been deducted.
·
..
Q. In that was the $2500.00 collected from Luke Y ·
A. In that was· included the $2500.00 which Mr. I. A.
Luke had paid. I might add that in this settlement or in the
check given by Mr. McNulty to the auditing committee total-.
ing $5611.82, was not included th~ cash shortage shown in
the auditor's report of $161.00.
Q. After' you became Secretary of the company,. were
you directed to get possession of the furniture of the company?
A. Yes, sir.
Q. Please state what occurred- in ·connection with that Y
A. I 'vent to Mr. McNulty's office with a list of the. furniture belonging to the Burneagle Coal & · Company as
shown by the records, and requested him to turn over to_ me,
as Secretary of the corporation, the furniture belonging to
the corporation. He replied that he was just fixing to leave
town, but that upon his return he would get the furniture.
together and deliver it to me. Upon his returnt I called
1[349] upan him again for this furniture, and he stated that
he would be willing to purchase the furniture from the
company and pay for same upon the cuhnination of this suit,
I told him I 'vas not authorized to make any such arrangement and all I could do was to request him to turn over the
furniture. He stated he had not been able to get it together,
and several 'veeks later I met him on the street and asked him
the direct question if he was going to turn the furniture over
to me in compliance with the resolution of the Board of Directors, and he replied that he was not going to do so until the
culmination of this suit.
Q. Were you directed by the Directors to get possession
of any surveyor's in~truments Y
A. Yes, sir.
Q. What did you do in that connection?
A. I requested him to return the instruments and he
said that Mr. Geo. W. Hutchinson, of this city, had these instruments. I 'vent to h:m and made demand for same, and he
stated that Mr. 1.\fcNulty had turned these instruments over
to him while he was doing some work for Mr. McNulty, and
that he, Mr. IIutchinson, had a claim against Mr. McNulty
amounting-. to about the value of the instruments, and in view
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of. the fact~that Mr. l'IcNulty had never presented him with
any hill for the instruments, that he presumed one charge off..: .
set the other and that ·he and Mr. McNulty were square in re- •
gard to the instruments.
Q. Do the records show what they cost?
A. They show that part of them cost $240.00. Mr.
Hutchenson .told me he had an agreement with Mr. Me:.
[350] Nulty that he was to purchase these instruments at
two thirds the cost. I might add that under the head
of ·''equipment", we have made a charge for this of $240.00.
, : Q• Has Mr. Hutcheson agreed to pay the corporat~on
anything?
A. Yes, sir, indirectly he has. He says if Mr. McNulty
will settle with him, that he will settle with the corporation.
Q. Going back to this furniture for a moment, what is
that· cost of the furniture as appears from the books of the
company?
A. 'rhe. company paid $275.00 for the furniture.
Q. Have you made any investigation of the stock that
was issued to Mr. McNulty and transferred by him, and particularly this part of the promoters stock he was to receive T
A. Yes, sir.
Q. Please state what stock was issued to him and what
. disposition was made of it. Can you answer that without too
much detail T
A. Under certificate No. 3, dated· April 23, 1917, 325
shares. of common stock were issued to C. S. McNulty; 4@
shares issued to Frank Moore, Sept. 9, 1918; 20 shares to
G.·W. Effinger, Sept. 9, 1918; 20 shares to J. Gassman,
[35~] Sept.· 9, 1918; 20 shares to W. L. Simmons, Sept 11,
1918; 20 shares to J. W. Gillaspie, Dec. 6, 1919; 50
shares toW. N. l{eyger, Oct. 14, 1918; 20 shares to T. B·.
~Iartin, Oct. 14, 1918; 10 shares to Lucy B. Davis, April 23,
1917; 10 shares to S. M. Serratt, Oct. 14, 1918; 10 shares to
T. F. Anderson, Oct. 14, 1918; 100 shares to E. P .. Troxoll,
May 11, 1920; under certificate No. 4 for 300 shares of commonistock, dated April 23, 1917, ~fr. McNulty transferred 50
shares to W. N. Keyger un<;ler date of April 11, 1919; 50
shares to J. W. Gillaspie on Dec. 6, 1919; 20 shares to I. R·.
Alpin, April 11, 1()19; 5 shares to J. W.- Gillaspie under date
of Dec. 6, 1919. Under same date; 25 shares to J. W. Gillaspie; 50 shares to J. W. Gillaspie, Dec. 6, 1919; 50 shares to E.
P. Troxoll, December 29, 1920; 20 shares to F. L. Mitchell,
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September 11, 1918; 25 shares to Mrs. Fannie Loyd, N ovem..:
ber 24, 19ft~ , Under date of May 29, 1917, there was issued
to Mr. McNulty 300 ·shares., and the ·entry on the ··stock
certificate stub: "part of $100,000.00 common. Mr. McNulty transferred 250 shares of this to J. W. Gillaspie
May 19, 1920, and 50 shares to E. P. Troxoll, Dec. 29, 1920.
Under date of Nov. 27, 1917, there was issued·to Mr. McNulty
500 shares of common stock, .,vhlch was transferred to J. W.
Gillaspie under date of May 19, 1920, which was part of'the
promoters~ $100,000.00. On Nov. 27, 1917·, there was · 20fr
shares of common stock issued to Mr. McNulty ·which
[352] was part of the $100,000~oo ·going· to the promoters .
.40 shares of this was transferred to F. L. Mitchell;
Dec. 20, 1918 ·; 50 shares to F. L·. Mitchell, Dec. 20, 1918, ·and
100 shares -to J. "\V. Gillaspie, Nov. 28, 1919. All of ·that·'is
common stock
:.. ·
Under date of April ·23, 1917, certificate ·No.· 3 for ·325·
shares of preferred stock was issued to c~ S. McNulty. · ·of
that, 40 shares of this was transferred to Frank Moore, Sept.
9, 1918; 40 ·shares to J. ·w. Gillaspie, Sept. 9, 1918; ·40 shares
to J. Gassman, Sept 9, 1918; 100 shares to W. N. Keyger,
April11, 1919; five shares to J. W. Gillaspie, Nov. 28, 1919;
40 shares to T. ·B. Martin; Oct_. 14, 1918; 20 ·shares tq ·s. M.
Serratt, Oct. 14, 1918; 20 shares to Mrs. Licy B. Davis, Oct.
14, 1918; 20 shares to T. F. Anderson, Oct. 14, 1918.
Under date of April 23, 1917, there was issued to C. ·S.
McNulty, 300 shares of preferred stock. This was transfer;..
red, 50 shares to ,J. W~ Gillaspie, Feb. ·a, 1919; ·40 shares to I.
R. Alpin, April 11, 1919'; 50 shares to J. W. Gillaspie, Nov.
28, 1919; 50 shares to J. W. Gill'aspie, Dec. 6, 1919; 50 shares
to Mrs. Fannie Loyd, Nov. 24, 1917; 25 shares to J. W. Gillaspie, Dec. 6, 1919; 25 sha.res to J. W. Gillaspie, Nov. 28, 1919..
Q. How much common stock do the records show Mr.
McNulty holds Y
A. Thirty shares of preferred and 290 shares common.
Q. In the report of the investigating and auditing committee, -it appears that the committee found that $654.23
,[353] more interest was paid to !tlr. Henritze than should
have been paid to h:m~ and when lVIr. Henritze was
asked about that on the witness stand, he stated that that dif~
ference in the calculation of interest was due to· the fact that
the company had paid· the order of Jas. E. Walker for
$5000.00 on August 1, 1918, when, in fact, that order was not
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to have been p~d until the fip.al payment, and that.made the
difference in ,~he calculation of interest. Whe;n was. the final
~ettlement with W. P. Henritze madef
A~. JaJl.UarY 17, 1920, according to the records.
Q. Whafis the correct amount of interest on $5000.00
from the 1st of 1\.ugust, 1918 until Jan. 17, 19207
A .. $438.33..Q. Ass~g that Mr. Henritze is correct that the order,
to Walker should not have been paid until the final settl~.
ment, what. was the overpayment of interest to him 7
A. $215.90...
Q. D.id the Burneagle Coal·& Coke Company ever sell,
ac~_ording to its records, $250,000.00 worth of its stock 7·
· A. So far as the records show, they never sold over
$230,000.00 worth of the stock nor received in money and
notes a total of more than $230,000.00. Included in this $230,~:
000.00 were items which have not been collected, and it seems
cannot be collected.
Q. B.ut- if all the ·stock actually sold by the company;;'
. or which the records .indicated was sold, had been paid
[3fj4] for,- it has .not sold more than $230,000.00 worth of its
stockY
A. No, sir, in round figures, between $230,000.00 and
$231,000.00.
.
Mr. Hall: We conclude with the witness, and the witness
is turned over for. cross examination.
Judge Henson: · We make the same reservation in regard to' this witness as we made with the others as to recalJing him for cross examination.
Mr. Kemp: ·we make the same reply.
And further this deponent saith not.
(Signature 'vaived.)
Exhibit C. S. McNulty No. 4.--Paul Hardy Lease
Synopsis of same, by
·
of the lease.

ag~eement,

.i

used in lieu of full copy
· ·
·
·

Deed of lease dated the 7th day of June, 1920, between
Burneagle Coal & Coke Corporation, Lessor, and Paul
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[355 [ Hardy, Trustee, Lessee. Leases for coal mining pur~
poses the 2370 acres of land, in counties of. .Logan .and
Mingo, Sta.te of 'Vest Virginia, owned by the Burneag~e .·Coal
& Coke Corporation, for a period of twenty-five years: 'This
lease consists .of six .pages, long. paper, single space~ .clesely
typewritten, matter, carefully and skillfully drawn, fo:r the
protection of the· Lessor in all matters pertaining to the lease.
ProVides a royalty of 15 ce:rits per ton for all coal mip.ed.
during the year, 1920, with a minimum royalty for the years,
1921 and 1922, -of $10~000~'00, arid tliereafter .of $15,000:00 a:
year .
.... _

.;,,_;!·.

,,.

The acknowledgments of the parti~s to this lease are as
follows:
State of Virginia,
City ?f ~oanoke, ss :

I, Wm.' C. Tilman, a Notary Public, in and for the·.Oity
aforesaid, do hereby certify that J. W. Gillespie; ·personally
. appeared- before me in my said County and being 1Jy me first
duly sworn,,did depose and say that he is the President of the
Burneagle Coal & Coke Corporation, the corporation de,scribed in the foregoing writing, bearing date-the.7th day of
J une;.1920, authorized by said Corporation to execute and
acknowledge deeds and other writings of said corporation;
that the sea1 affixed to said 'vriting is the corporate seal of
said corporation, and that said writing was signed and se~ed
by him in behalf of said corpoJ.lation, by its authority duly
given. And the said J. W. Gillespie aclmowledges the said
writing to be the act and deed of said corporation: - ·
Given under my hand this 9th day of May, 1920.
My commission ''expires November 23, 1923.

w.· C..TILMAN,
Notary Public.
State of West Virginia,
County of Cabell, ss :
I, R. P. Aleshue, a Notary Public, in and for the County
and State aforesaid, do hereby certify that Paul Hardy,
Trustee, whose name is s!gned to the foregoing writing bear-
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ing date the 7th. day of June, 1920, has this day acknowledged
the same b~fore _me. in my said County.

My· ~PIIliD.is~io~. ·expires
.

June 4th,· 1923.

.

Given under my hand this 8th day of June, 1920.
R. P. ALESHUE, .
Notary PubliC.:
Exhibit H. E. Obenshain No.1

[356]

January 31, 1918.
· Coal Securities Co.
Resources:
$~'

125.00
592.96
2,926.45
7,746.70
50.00

Frank L. Mitchell
Gash
Expense ·
H. E.'Obenshain
C .A. Moomaw
W. P. Henritze
C.S.MeNulty
James· E.· Walker
Furniture

2,921~08

2,310.47
2,290.84
167.50
$19,130.00

Total
Liabilities:
Sales Account

$19,130.00

Disbursements:
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.

3-Telephone
4--A .. w_. _Howard
4.-Pitzer T. Co.
5-C. A. Moomaw
5-C. S. McNulty
7-Western Union
7-Revenue Stamps
7-Walker, Commission
7..,......Mitchell, Commission
~Walker, Commission
9-Mitchell, Commission

$ 6.10
tlO.OO
2.00
23.50
100.00
4.57
10.00
30.00·
30.00,
6o~oo

60.00
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Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.
Jan.·
Jan.
Jan.
Jan.

10-Walker-·· ·
12--C. A. Moomaw
14-Stamps
17-·H. E. Obenshain
17-Caldwell Sites
19-C. A: LMoomaw
23-H. E. Obenshain
7-J. E; Walker
25-Stamps ·
25~H. E. Obenshain
26-C. A. Moomaw

·Total

120.00
24.50
1.50
2.99
.50
23.50
200.00
100.00
1.50
5.00
24.00

.~

$889.66

Cash Account:

Balan~e :, anuary .1st
Dickerson Sale
Keith Sale
·Chockley Sale
Bennett Sale
Furniture. Sale

$606.62

10Q.OO
100.00
200.00
. 200.00
275.00

Total
Total Disbur-sements
Balance Feb. 1st.
[357]

$1481.6_2
889.66
$591.96

Exhibit H. E. Obenshain No.2
Roanoke, Va., April 23, 1917.

To the Subscribers and Prospective Subscribers of the
Capital Stock of the Burneagle Coal & Coke Corporation.
I have carefully investigated the property of our Corpor.
ation and belieYe it one of the best in the State of West Vir·
ginia. While myself and associates would have liked to
finance this project entirely it was more than we could handle
so we are offering to the investing public a portion of the
stock,· on which I believe handsome dividends will be enjoyed
. and at the same time will be found a safe and sound investment.
The Stockholders may be assured that their interests
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will

p~

oa:refully looked after at all times ..

.. . I

~·

Yours very truly,

J.i\.S. E.
Exhibit H. E .. Obenshain No.

[358]

: • · -: ·

WA~KER.

a·

R9anoke, V·a., J nne 6, 1917.

To the Subscribefs and Prosp~tive Subscribers· to ·the
Capital
-;Stock
of the Bur:rieagle Coal & ·coke . Corporation.
,... .
.
--.
I have carefully investigated all details of the property
of o-qr Corporation, laying particular stress, however, upon
the legal features such as Title and obtaining the Charter
under the laws of the State of Virginia.
I mad~ several visits to the property and find it more
than -represented by the ·report of the enginer and also that
the railroad is under construction with prospects th.at it: will
be fully· completed through to Gilbert within the ·next .few
months.
I believe that this property, consisting of approximately
2500 acres in fee simple, is one of the best pieces of coal land
in the State of West Virginia an4 I further believ~ that an
investment in the Preferred and Common Stock of the. Burneagle ·Coal and Coke Corporation 'is entirely safe and will
return very handsome dividends. I perso~ally s-qbscribed to
and paid for in cash a large block of the Preferred and Common Stock with the firm belief that I will enjoy large returns
on my money. ~

Yours very truly,

C. S. McNulty.
[359]

FJx. F. M. Mahood No.1

Statement of the Account
of .c. S. McNulty With Burneagle Coa) & Coke Curp.
February 28, 1922.

.
3-:-29-17' Rent due for use of Office
5- 3-18 Telegrams and telephone
6-24-18 Telegrams
·
.

Expenses to Washington

$

25.00.
9.54.

1.28.
100.00

.3l.l

·_ 75.00
7-10-18 Expenses to Washington
,g_ 4-18 Telegrams· . -1.83
12-30-18 Rent at $25.00 .per .month from 5-1-18 to
200.00
12-30-18
25.00
1- 1~19 Rent and salary
2:- 1,.19 Rent and salary
25.00
25.00
3- 1-19 Rent and salar,y ··
25.00
.
·4- 1:-19 Rent and salary _
100.00
4-15-19 Expenses to Charleston·
Amount voted on for services up to J nne
3,000.00
1st, 1919
25.00
5- 1-19 Rent and salary
50.00
6- 1-19 Rent and salary for June,
50.00
·7- l-19 Rent and salary for July
8~, 1-19 Rent and salary for August
50.00
50.00
9- ·1-19 Rent and salary for September
10- 1-19 Rent and salary for October . ·
50.00
11- 1-19 Rent and salary for November
50.00
12- 1-19 Rent and salary for December
50.00
1- 1~20 Rent and salary for January
50.00
·2- 1-20 Rent and salary. for· February
50.00
·2-14-20 Court costs adv·. ;F. L. Wertz suit
6.50
~3- .1~20 Rent and sala:ry .for March 50.00
~ 1:.20 Rent and salary for April
50.00
5..., ·1-20 Rent and salary for ·May
50.00
5-12-20 Peoples National Bank of Lynchburg for
disc. on Burneagle note ;
32.40
5-29-20 C. Gilbert for disc. on Burneagle note
122.40
5-20..:20 Expenses to West Virginia, 5-12-20 to
5-15-20
45.00
6- 1-20 Rent and:salary for June ·
50.00
6-11~20 Expenses.:......_Spice, showh1g property to
Paul Ha.rdy
88.50·
· . Expenses to Huntington
35.00
Negotiating a.nd preparing lease
1,000,000
Telegram to Dr. J. S. Gale
.35
6-16-20 Sheriff's Cost-.Johnston & Marston
5.50
6-26-20 Expens~s to .Norfolk, Luke Suit
26.00
Telegrams and telephone 3.36
Two days 'vork in Norfolk
50~00
7- 1-:-20 Rent and salary for ,July·
50.00
7-, 3-20 Amo~nt paid W. B. Zollman, 'vork on bonds
4.00
7- 7-20 ~r. l\L :Morris-Rtenogra.phic 'vork
. '7.50
i.
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··8-1-20
· 8.~18-20
9- 1-20
10- 1..;20
10-13-20

11.-

~-20

~2-

1-20

1- 1-21
.2- 1-21
2-2~21

,3• '1-21

.4+ ·1~21

1

4- 2-:-21

16- 1-21
.6- ·1~21
6-16":"21
7- 1-21
,g_ 1-21
9- 1-21
10- 1-21
11- 1-21
12..; .1-21
1..: 1-:22
2- 1-22
2~18-22

2-27·22

•·

5o~oo

Rent and salary for·August
Long Distance call to Carrsville
Rent and salary for September
Rent and salary. for October
Expenses toW. Va.
Rent and salary for November
Rent ·and salary for December
Rent and salary for January
Expenses to Suffolk; McNulty & Mastin, .ier~Luke, suit·
Rent and salary for February
Expenses to Huntington ·
Rent and salary for March
Rent and salary for :April
Expenses to Richmond, Masinter
Rent a.nd salary ·for May
Rent and salary for June
Expenses to Huntington
Rent and salary f:or July
Rent and salary for August
Rent and salary for September
Rent and salary for October
Rent and salary for November
Rent and salary for December
Rent and salary for January
Rent and salary for February
Cash advanced for stamps
National Business College for multigraphing notices
Making settlement with Tiller and -other
squatters and work on settlement of
interlocks
Fee to date for prosecuting suits vs.
Luke, Gale & Bradshaw

-3~06

50.00.

50.00
50.00

50.00
50.00
50.00
60.00
50.00
75.00
50.00

50.00
-35.00
50.00

50.00'
60.00
50.00

50.00
. 50.00

50.00
50.00
50.00
50.00

-50.00
6.00
11.75

500.00
500.00
$8,014.97

Amounts Paid C. S. 1\lcNulty
3-29-17 Rent
5- 3-18 Telegrams and telephone
5-10-18 Rent
(}-24-18 Rent

$

25.00
9.54

25.00
25.00
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Telegram
Check to C. S. McNulty
7-10-18 Check to C. S. McNulty. 9'- 4--18 Rent a.nd wire
10-17-18 Rent10- 5-18 Rent
12-11-18 Rent
1- 7-19 Rent
2- 6-19 Rent
4- 3-19 Rent ( 2 months)
· 4-15-19 ·Expenses to Charleston
6- 6-19 Rent for April and May
7-21-19 Rent and salary
8- 4-19 Rent and salary
10- 1-19 Rent and salary
10- 4-19 Rent and salary
12- 5-19 Rent (November)
2--2-20 Rent (December and January)
6- 5-20 A-c Expenses and fees
Expenses· to Huntington
7- 7-20 A-c Fees and Expenses
10-1q-20 Expenses to West Virginia
12-30-20 C. S. McNulty
12-24-20
12-22-21
2-24-21
4- 2-21
6-16-21

Expenses
Expenses
Expen_ses
Expenses

to Suffolk-.McNulty & Masinter
to Huntington
to Richmond-Masinter
to Huntington

. 1.28
100.00
75.00
26.83
25.00
25.00
25.00
25.00
25.00
50.00
100.00
50.00
50.00
50.00
100.00
50.00
50.00
100.00
400.00
100.00
4,500.00
50.00
300.00
50.00
60.00
75.00
35.00
60.00
$6,642.65

C. S.

~IcNulty

Account ·

2-27-22 Amount due C .S. 1\'IcNnlty-

$8,014.97

By credits to date
Balance due C. S. McNulty

$6,642.65
1,372.32
$8,014.97 $8,014.97

C. S.

~IcNulty-Personal

Account

12-30-19 Amount borro,ved from Burneagle
$ 500.00
3- 6-20 Amount borrowed from Burneagle
1,000.00
5- 6-20 Check to Burn~agle
$2,500.00
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12-· 6-20 Amount borrowed from Burneagle

ll- .5-21 By check of Bumeagle.
Balance due C. S. McNulty

350.00
250.00
400.00

$2,500.00 $2,500.00
.2-27-22 Amount due C. S. McNulty Expense Ae.
count to date
.
$1,372:32
Amount due C. S. McNulty on Personal
Account to date
400.00
Total due C. S. :tYicNulty
[360]

$1,772.32

Exhibit E. T. P. Easley No. 1
' ~ !

I

Roanoke, Va., February 12th, 1918.
Mr. James E. Walker, Pres 't, ·
Mr. C. S. McNulty, Vice-Pres 's~
Roanoke, Virginia~
G,entlemen:
I had a talk today with Mr. E. B. Hubbard civil and mining engineer who made ail exhaustive report on the FridMullins Coal area in 1910. He stated today that a very valuable· feature of that property is the merchantable timber on
it; and he expressed the opinion that under present conditions of the lumber market a prop·er cutting of our timber
with the lathe and shingle. ends of it developed we would
make the property yield us $60.00 to $75.00 per acre.
A great deal depends· on getting the right mill man, and
he highly recommends Mr. J. W. Ball, Alderson, W.Va., as
a man who wouid get us the very best results, being high
class lumber man, and well posted in every branch of the
business.
I am writing this to put the suggestion on record as I
know that Mr. Walker is well·qualified to pass on any question involving lumber.:
·

a

Yours very truly,
C. A. MOOMAW.
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Ex hibit E. T. P. Easley No. 2
ROCKBRIDGE NATIONAL BANK
Lexington, Va.
February 28th, 1919.

Burneagle Coal & Coke Co.
Roanoke Va.
Gentlemen:
We wrote you on Feb'y 12th, to send, this Bank, Note of

I. R.- Alpin· for $1000.00, for payment. We have received
no reply to our letter, and the note has not been presented
for payment~ Kindly give this attention, send the Note to
us direct ~r th~ough your Bank for Collection.
Very truly yours,

. S. 0. CAMPBELL,

Vice-Presid~nt.

Exhibit E .. T~ P. Easley No. 3
March 1, 1919.

IN RE: I. R. Alpin NOTE
Mr. S. 0. Campbell, Vice-Pres.,
Rockbridge National Bank,
My Dear J\lfr. Campbell:
Your letter of- February 28th addressed to the Bur~
neagle Coal & Coke Co. was received by me this morning.
The reason this matter has. not been attended to is due to
the fact that our President is out of the city. We are ex.pecting him in any 4ay, and he can sign Mr. Alphin's certificate. If he does not return in the next few days, I will
have the certificate issued arid sign them, myself as Vice.;.
President, attach them to ~{r. Alphin's note and send them
through the bank for collection.
. With my kind reg·ards, I am,,
Very truly yours,
M:R
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_Exhiibt

E;~T.

·P. Easley No. 4.

ROCKBRIDGE NATIONAL BANK
Lexington, Va.
April 4th, 1919.
Burneagle Coal & Coke Co.,
Roanoke, Va.
Gentlemen:
On February 12th, we wrote you requesting that you
send to this Bank for payment note of ~Ir. I. R. Alpin for$1000~00. We· did not receive a reply to this letter, and on
Feb'y 28th, we wrote your Vice-President, Mr. C. S. McNulty,
to have~ the note sent to us for payment, he replied, under
date of March ·tst, that the matter would have attention in ·a
few days, but the Note and stock has not been received.
We would .also. thank you to send us Note of Mr. W. N.
Kyger for $2500~00, with Stock attached, for payment. Send
both Notes to us direct and we will remit you without exchange charge. ·Mr. Alphin's receipt calls ·for 40 shares Preferred and 20 shares Common, and Mr. Kygers calls for 100
shares Preferred and 50 shares Common. We hope to hear
from you promptly.
.

.

·very truly yours,
S. 0.

CA~IPBELL,

Vice-President.
,[ 363~

Exhibit E. T. P. Easley No. 5
Logan, W.Va., 11-26, 1917.

THE FIRST NATIONAL BANK
Pay to the order of . . . . . . . . . . . . Cash ............ $100.00
One ·Hundred . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Dollars.
C. S. McNULTY.
Stamped ''First National Bank
Paid Nov. 27, 1917,
Logan, W.Va.''

---------
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· l;..sogan,- W; V a., 11-23,- 1917.

-THE FIRST NATIONAL BANK
Pay to the order of C. S .McNulty .......--.. ~ ...... $100.00
One Hundred & ..........................• 00.:100 Dollars
C.~· }4:~NP;LTY.

Endorsed on back: C. S. }leNulty.
Stamped ''First National Bank,
Paid.Nov. 28, 1917,
Logan, W.Va."
· Logan;W; Va., 1-5, 191R
THE FIRST NATIONAL BANK
Pay to the order of C. S. McNulty ................. $100.00
One Hundred & ..................... ·. .-· .... 00-100 Dollars

C. S. McNULTY.
Endorsed on back: C. S. MeN ulty
Stamped ''First National Bank,
.
Paid Jan~ 9, 1918,
Logan, V/. Va."
I~og~n,

w·. Va., 2-~1, 1918.

THE FIRST NATIONAL BANK
Pay to the order of.. . . . . . . . . . . . Cash .............. $25.00
Twenty-five & ..................·. . . . . . . . . . 00-100 Dollars
C. S.

~fcNULTY.

Endorsed on bacl<:: E. L. - - - - St.amped ''First National Bank,
Paid Feb. 23, 1918,
Logan, W.Va."
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Exhibit E. r.t;\ P. Easley No. 5
Log·an, W. V a., 2-22, 1918.
THE FIRST-NATIONAL BANK

Pay to the order of S. Lemon ....................... $50.00

i

.

31.8
Fiftr·.~

.. f:,,!_ •.•• ~:·

.... • ·~ ••• ·~·

.!", ............ 00-100 Dollars.
C. S. McNULTY.

EndQr~ed:

S. Lemon.
S~p~ .,':':lrwst -~~~~o~~. ~ank,
Paid ]feb. 28, 1918,
Logan; w .. Va.''

..

.. Logan, W. Va., ;3-5, 1918.
THE FIRST NATIONAL BANK
Pay to the order of C. S. McNulty . . . . . . . . . . . . . . . .. . . $40.00
Forty, & .. ·:· ...... i· .-••••••.•.~ • • • • • • • • • • • • • • • 00-100 Dollars.
C. S. ·McNULTY.
~ndors~d:

C. S. McNulty
By :s. Lemon
Stamped ''First N atioria1 Barik, ·
- Paid Mar. 11, 1918,
Logan, W.Va.''
1

PLAINTIFFS DEPOSITIONS
The depositions of G. W. Effinger and others, taken on
bealf of plaintiff at Lexington, Virginia, on November 18th,.
1922.
. .
.
Depositions opened at 10 ·o'clock A. M.
PRESENT:.. Hugh A:~_White, attorney for the plaintiffs .
. ~ .•. No _appearanGe .for. the defendants.
[366]

· WILLIAM F. GREEVER

William F. Greever, a witness of lawful age, being first.
quly sworn, .deposes and says:
Exami1iation
By

~Ir.

White:

Q. State. whether or not you are a stockholder of the
·
Burneagle Coal & Coke Corporation.
A. lam.·
,.. Q: If you have the receipt which you took for ~the ·stock,
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I will ask you to please file the same.
A. I herewith file the receipt, number 486.
Q. Does that receipt show the amount that. you paid for.:
your stockY .
A. Yes, sir.
.
.
.
Q. Do you reca.Il the name of the person or persons from
whom you bought this stock f
·
A. No, sir, I can't remember the man's name ..
Q. Di.d you t~ke this re.qeipt at the time you bo11ght

_
;
A. I can't remember. that even. I. don't know whether._
I gave bim the money at my house, or whether I sent him the

yoor~~y

money and he sent me the receipt or whether he gave it to me
there.
Q. Did you have any knowledge of any Promoter's fund.
to be paid to the Promoters of this Company, or any
. t[367]: knowledge of any secret profits that they were to get
out of the organization of the Company?
·
A. No, sir, none at all.
Q. State whether or not anything was said to you about
the value of this property, or the timber thereon.
A. I asked them something concerning whether it waa.
a rich vein, or something to that affect, and they said there
was plenty of coal, and said that the timber was worth at
least- $100,000.00.
,.
Q. Did you have any knowledge that any of the stock
that you were buying ~as other th~n the stock of the Company itself Y
A. No, sir.
.
Q. Did you know that any of the stock that was beipg
sold in Rockbridge County was other than the stock of the
Company'
A. No, sir.
And further this deponent saith not.
(Signature waived.)
[368]

T.F.ANDERSON

T. F. Anderson, another witness of lawful age, being
duly sworn; de.poses a.nd says.:
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Examination
By Mr. White:

'

Q. State whether you are a stockholder . in the Bur-·
n~agle Coal & Coke Corporation.
A. lam.
Q. H~w. m~y sh~res of stock do you own?
A. T·wenty pref~rred, and t~n co~mon.
Q. Do you recall from whom you bought this stockf ._
A. ~{q., I don't :remember the man's name, but it was
tlie Y.<?UDg. f~llow that wq:r;ked all through the County.
r
. Q. H;ave ·you the receipt that they gave you f
A. No, sir, I don't think I have. I didn't have any re-:·
ceipt, that I kept.
.
Q:. I ·b.~.Y..d you a rec.~ipt ou the printed form of the Company, which lias been filed by Mr. William F. Greever, and
will ask you to plea~~ st~~ w~~ther or not the receipt you
took was on a form similar to that .
.
._ A. _Yes, si~, _it wa~!
Q. Did yo~_ have any information at the time you
bought this stQ_ck that ypu· w~re buying it from some individual stockh.ol_d~r and not from the Oompany v .
A. . No, ~ir, J did not. .
.
.
Q. ·Did you believe at the time, that you were buying
·
[369] your stock of the said Company's stockY
A. Ye§, .sir, I did.
Q. How much did you pa.y for your stockY
A. I paid $500.00 cash.
Q. :Qid you_have any knowledge or intimation froll) any
source tha~ there w~.s a Pro~oter's fund to be divided among.
the promoters of this Company, or any knowledge of any
secret profits to be derived by the Promoters from the organization of the Company?
A. No, sir.
Q. State whether or not the receipt you took was a receipt from the Company through one of its agents.
A. It was.
Q. D9 you recall whether your check was payable to
the Company or to the- Company's agent.
.
A. No, sir, I don't recall that, but· it was payable to one
o.r the other.
Q. Please state whether the ag-ents made any · state-
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ment to you about the value of the property or the ore or
timber thereon. ·
A. They spoke o£ the coal and the timber, and said that
there 'vas · $60,000.00 to $100,000.00 worth of timber ·Qn it.
They said that they could cut timber on the land and pay the
interest for five years on tlus stock.
Q. State as near as you can the time that you bought
1[ 370] this stock~
A. It was some little time before the date of my certificates, which is October the 14th, 1~18.
And further this deponent saith not.
(Signature waived.)
I~

R. ALTHIN

I. R. Althin, another witness of lawful age, being duly
sworn, deposes a:p.d says :
Examination
By Mr. White:
Q. State whether or not you are a stockholder in the
Burneagle Coal & Cok~ Corporation.
A. I am.Q. State how many shares you own, and· when you
bought it.
~- Forty shares of the preferred stock and twenty
common, and I bought it a short time before I got my certificates, which are dated the 11th day of April, 1919.
_
Q. Now, how much did you pay for your stock, altogether? ·
A. One thousand dollars.
Q. When you bought the stock, did you have any intimation or knowledge that you were buying the stock of some individ11al instead of the stock of the Company?
[371] A. No, sir, I supposed that it was Company stock.
Q. Please state whether you have the original receipt
given you for your money.
A. I have not .
. Q. I hand you a· receipt filed by 1\.fr. William F. Greev~r
'vith his rleposition, and will ask you if the receipt you took
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w~s

on a form. similar .to that.
.
:
A. I think it was about the same proposition.
.. Q.- .. How: did y:ou pay for your stockY
·
.A. !·think~ gave a note payable at the Rockbridge National Ball-k of .Lexington, .and subsequently paid it. I made
it to the Rockbridge National-Bank, I thi~.
Q. :Oo you. know to whom yo"Q.r note was payable 7
A. I think it was payable to the Burneagle Coal and
Coke Corporation, but I am not sure.
Q. When you bought this stock. did you have any knowledge of any Promoter's fund to be divided among the Promoters of the Company,- or- of any secret profits that ·they
were to· have out of the organization of the Company, from
the sale of the ·stock?.
.A. No, sir.
.
_
Q. Please state whether anything was said about the
value of the property, or the timber thereon.
A. They told me that the timber was valued at around
$100,000.00.
.
And further this deponent
[372]

~-~ith

not.
(Signature _waived.). .

S.M. DUNLAP
S.M. Dunlap, a witness of lawful age ,being duly sworn,
deposes and says :
·
Exa.nl.ination
By Mr .. White:
Q. State whether or not you are a stockholder in the
Burneagle Coal & Coke· Corporation.
A. I am.
Q. How many · shares of ·the stock, common and preferred, do you own?
A; Forty shares of each.
Q; Do you recall from whom you bought it?
A. I think I bought it at the time that Mr. Walker was'
here. When I went into it, I think Mr. Walker was here, and
I paid him $1,000.00 for forty shares of preferred, and twenty
shares of the common. Later, Mr. McNulty was down· here,
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and he issued me another twenty sha;res of common, .;and I
received the certificate for it.
Q. Have you got the receipt ~hat the agent gave you
when you bought the stock 7
A. I have a receipt, but I think it was ma:iled to me ..
Q. Have you got the receipt?
A. Yes, sir.
Q. I show you a receipt .jiled by Mr. William F.
1[373] Greever, and -ask you if your receipt is like this .one.
·
A. Yes; sir, my receipt is like it, and. I herewith file
my receipt number 428.
Q. State whether or not· at the time you bought_ this
stock you had any knowledge that any other stock of the
Company was being sold in this community.
·
A. I had no idea of that kind.
Q. At the time you bought the stock, July 11th, .1917,
did you have any lmowledge of any Promoter's fund which
was to be divided among the promoters, or of any secret-profits that they were to derive .from the organization of the
Company?
·
A. I did not.
Q. · ·State, please, if anything was said about the value
.
of the timber on·this land.
A.. It was stated that the land had valuable timber on
it,
Q. How did you pay for your stock T
A. By check.
Q. Do you remember to whom your checks was payableT
A. My recollection is that it was payable to the Company.
Q.. What is the date of the certificates for the twenty
[374] shares that Mr. McNulty agreed that you should get,
if you had bought the other stockY ·
·
A. They are all dated the same date, the lOth of ·July,
1917, but I didn't" get the certificate for the twenty shares
for some little time after I got the others.
·
And further this deponent sait.h i1ot.

(Signature waived.)
.J. S. GASSMAN
J. S. Gassman, another ,vitness of 1awful age, being' duly
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sworn, deposes and says :
Examination
By Mr. White:
Q. State whether or not you are a stockolder in the: Burneagle ·Coal & Coke Corporation.
·
A.· I am.
· Q. - How many shares of stock have you got Y
A. I have forty preferred and twenty common.
· · Q. ·How much did you pay for your st'OckY
A. $1,000.00.
Q. State whether. or not you have the original receipt
which you took for the payment of your stock.
A. No, I haven't got the receipt, and don't know what
I did with it, if I had it, but I have a letter from the Com~
pany, .showing that I paid for it in full. This letter is dated
September. the 9th, 1918.
{375] Q. Please file tha.t letter with your deposition.
A. I herewith file the letter.
Q. State whether or not when you bought your stock
you had any knowledg·e or intimation that you were ·buying
stock of an individual stockholder, and not the Company ..
A. I had no such knowledge. I thought I was buying·
it from the Company. ·
Q. State how you paid for your stock.
A. I had ·a certificate of deposit in the Rockbridge Nationa! Bank of Lexington, for $1,000.00 with some accrued interest, and I got this certificate, and turned it over to them,
. and t~ey gave me a check for the interest. There were two
·
of them, and ·I think one was named Mitchell.
Q. I notice that your certificates of stock are dated
September the 9th, 1918, the same date as the letter that you
have filed. How long previous to that ~as it that you bought'
the stockY
A. Well, I suppose it 'vas several weeks, or a month
perhaps. I don't rem em her exactly.
· Q. When you bought this stock, did you have any
knowledge of any promoter's fund to be divided among the
promoters of the Company, or of any secret profits that the
promoters were to get fr.om the organization of the Company?.
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A. I ·had no knowledge of it.
[376] Q. State what, if anything, was said about the value
of the property.
A. A good deal was said about the property, and the
veins of coal, but Mr. William A. Anderson introduced· me·
to the agents, and stated that he had stock in it, and I relied largely on this.
And further this deponent saith not.
(Signature waived.)_

T.

~T.

FARRAR

T. J. Fa:rrar, a witness of lawful age, being duly sworn,
deposes and says:
Examination
By .Mr. White:

Q. State whether or not you are a stockholder in the
Burneagle Coal & Coke Corporation.
A. I am.
Q. How much stock do you own, common and preferred 1
A. Forty shares preferred, and twenty common.
Q. How much did you pay for this stock?
A. $1,000.00.
Q. How did you pay for it?
•
A. I paid about one-half cash, and the rest in notes.
Q. Do you recall to whom your check was made ·payable, and to whom the notes were made payable Y
A. I think each was paid to the Company. That is
[377] my impression.
Q. At the time you bought this stock, did you have
any idea tha.t any other stock than the original stock of the
Company "ra·s· being sold in this neighborhood.
A. No, sir.
Q. State, please, when ~rou bought your stock.
A. In the summer of 1917.
Q. At the time you bought this stock, did you have any
knowledge fro~ any sources that there was to be a· Pro- .
moter's fund, to be· divided among the promoters of this company, or anything of any secret profits that the promoters
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were to derive from the organization of the Company!.
A.. No, not only had 1 no information to that affect, but
· I specifically asked, ''Where does McNulty come in .on thisY''
and I .received an assurance that he shared· only along with
the rest. .
·
Q. If you know, please state from whom you bought this
stock.
A. SamuelP. Walker.
Q. State what, if anything, was said a bout the timber
on the property.
.
A. I don't know whether I can state that in a trustworthy way. I was given to understand, however, that
[378] in addition to the coal veins below ground, there was
substantial wealth above ground in timber. I bought
the stock mainly because I .had known McNulty for several
years, and had confidence in his honesty and without knowing much about the stock, I bought, it, relying on McNulty's
honesty. .
c

And further this deponent saith not.
(Signature waived.)

A.M. HALL
A. M. Hall, another witness of lawful age, being duly
sworn, deposes and says:
Examination
By Mr. White:
· Q. State whether you own any stock in the Burneagle
Coal & Coke Corporation.

A. I

do~

How much do you own, common and preferred'
A. Forty shares preferred, and twenty common.
Q. How much did you pay for your stockY
A. $1,000.00.
Q. Do you know just when you bought· it Y
A. In the summer of 1917.
.
Q. Did you have any knowledge, .then or thereafter,
that any other stock than the Comp~y stock was being sold
in this section.
Q.

•

I'
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A.

No, sir.
Do you remember the name of the man or men
who sold you this stock f
· A. . Yes, sir, .Samuel P. Walker.
Q. When you took a receipt,- .did you take the receipt of.
the Company signed by the agentt
A. Ye~, sir.
Q. When you bought this stock, did you have any knowledg·e or intimation that there was a Promoter's fund which
was to be. divided among the promoters of this company, or
if there was any secret profits to be derived from the o:t:ganization of the Company?.
A. No, sir.
Q. Please state whether anything was said by the agent
about the timber on the property, and if he stated anything,
state what he said.
A .. Well, it rnns in my head that he estimated the tim-.
her at. $100,000.00.

1[379] Q.

And further this deponent" saith not.
(Signature waived.)
[380]

G. W. EFFINGER

G. W. Effinger, another witness of lawful age, being duly
sworn, deposes and says :
Examinatiou

By 1\Ir. :w'hite:
Q. State whether or not you own any stock in the Burneagle Coal & Coke Corporation.
·
A. Yes, sir, I own forty shares of preferred, and twenty
shares of common stock, and I paid $1,000.00 for it.
Q. Please state whet4er you have the receipt 'Yhich. wns
given you when you paid for your stock.
A. No, sir, I haven't got the receipt, but I have a letter
from the Company, \Vhich states that I had-settled in full.
Q. ~lease file that letter.
A. I here,vith file the letter, dated September the 9th,
1918, signed by the Company _by C. A. Moomaw, Secretary
in wl1ich the Company acknowledges receipt of settlement in

328
full, and with the letter, my certificates of stock were enclosed.
Q. Ho'v did you pay for your stockY
A. I gave them a note for about sixty days. When it
was paid,, I got the above letter.
Q. When you purchased this stock, did you have any
idea or intimation that you were buying any other than the
treasury stock belonging to the Company f
A. No, sir.
Q. When: you bought the stock ;did you have any knowledge. or intimation that there was a Promoter's fund
[381] to be divided among the promoters, :and that there
were secret profits to be derived by the promoters from
the organization of· the Companyf
A. No, sir.
Q. Did you-would _you have bought the stock if you·
had_ known the facts f
A. No, sir.
Q. Please state whether ·or not, anything was said to
you about the value of the timber, and if so, what it was.
A. They stated that there was timber enough on the
place to pay all the stockholders, and preferred stock within
three years, and that we would get our money back in three
years.
J·

And further this deponent saith not.
(Signature waived.)
R..•J. WATTS

R. J. Watts, another witness of lawful age, being duly
sworn, deposes and says :
Examination
By Mr. White:
Q. Please state whether you own any stock in the Burneagle Coal & Coke Corporation.
A. Yes, sir, I have forty shares of preferred and twenty
shares of common stock.
Q. How much did you pay for it 7
A. $1,000.00.
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[382] Q. How did you pay for it 1
A.I gave a.. _note for it.
Q. · Did· you make· your purchase all at one time
A. Yes, sir.
.
Q. State if you recall from whom you bought this stock.
A.· I bought it from the·representative, F. L. Mitchell.
Q. I notice in the report of the Investigating Commit:tee of the Burneagle Coal & Coke Corporation, that tWentyshares of stock seems to have been transferred to you on
September the 21st,-1918, from Beverly Berkley. Did you
have any knowledge of purchasing any stock from Beverley
Berkley or anyone else, except the Company7
A. No, sir, I thought I was buying straight Company
stock.
Q. Please file the receipt which you took for the ·stock
when you paid for i(
A. I herewith file the receipt of date the 19th of Se~
tember, 191$, and as I recall, that is the date that I bought it.
Q. When you purchased this stock, did you have any
knowledge or intimation that there was a Promoter's
,[383] fund to be divided among the promoters, and of any
secret .profits to be divided among them from the organization of the Company?
A. I did not.
Q. Would you have purchased the stock if you had
kn.own it?
· A. No, sir, I would uot have.
Q. Please state· whether there was anything said about
the timber on th1s property, and if so, what was said.
A. ~Ir. F. L. Mitchell, agent, represented that we had
a great deal of timber over and above the necessary timber
for propping up the coal m.ues, and he said that the sale of
this timber, would pay back to the stockholders their preferred stock wtth 7 per cent. interest, within three years, and it
was their object, at that time, to retire the preferred stock,
and let the common stock float the corporation.
Q. All right, that's all.

'c

l·

•

•

.

And further this deponent saith uot.
(Signature waived.)
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[384]

GEORGE W. RADER

George W. Rader, another witness of.lawfui age, being
duly sworn, ·deposes and says :
.1 .
.

.

.,

:;

.

Examinati~n

By .Mr.. White:
Q~ Please state whether you own any stock in the Bur. neagle Coal·& ·coke Corporation.
·
·
· : · · ::· _
A. I do;
. .
.. ''
Q. State how much of both common and preferred.
A~ Twenty of preferred· ·and ten of colllliion~ ~
Q. How much did you pay for this stockY
:·.: ·
~. I paid $500.00 for both common and preferr~d.
Q. State how you· paid for this stock.
· .
A. I gave a note for six months, ~d then ,paid the note
at ;the end 'oi three months. .
.
...
Q. I will ask you· tq please file the note which· you gave
fori this stock'.· ;
··
·
·
.·
A.·· I herewith _file the note Qf d~te July 31st, 1917, p~y""
able to: myself, endtirsed by mys~lf, by Samuel P. Walker.
Q. Please state whether at the time you bought this.
stock you had any information that-the stock was other than
the treasury stock of the Company.
. ,A. I had no information.
Q. State whether or .not at. the time you boughti this .
stock you had any knowledge or intimation that there was a
Promoter's fund to be divided among the Promoters,
[385] or any information as to a secret funds to be derived
by the promoters out of. the organization of the Com- ·
pany.
...
.
. .
.
A. No, sir, Ihad Iio such information:·
Q. State whether or not, you to9k a receipt signed by
the Company through its agents, who SQld you the stock.
A. I· took a receipt.
·
~

And further. this deponent saith not.
(Signature waived.)
S. 0. CAMPBELL
S. 0 .Campbell, another witness of lawful age, being duly
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sworn, deposes and says! ..
Examination
By Mr. White:
Q. Please state whether you are a stockholder in the
Burneagle Coal & Coke Corporation.
A. I am.
Q. How much stock do you own, common and preferred Y
A. Forty shares of each.
·
Q. What did you pay for that stock?
A. $1,000.00.
.·..
Q. Through whom did you buy it Y
A. I bought it directly from the Company. The stock
was sent to me by the Company.
Q. State !tow you happened to buy it.
A. There was a fellow by· the name of Walker who told
[386] us about the stock, and· we agreed to take so. in.uc4
stock. He just carried our subscriptions back. ·I
signed up for eighty shares for $1,000.00 and it was satisfactory to me.
Q. How did you pay for it Y
A. I paid $200.00 cash; ·and gave them my note. for sixty
or ninety days· for the balance, 'f..am not sure.
.
Q. Did you have any kriowledge or intimation that any
stock was being sold in this community other than the treas~
ury stock of the organized Company?
A. No, sir.
Q. When you bought this stock, did you have any'1mowledge or. intimation that there was a Promoter's funds to be
divided among the Promoters of the Company, or any knowledge of a secret profit to be derived from the organization of
·
·
the Company.
· A. No, sir, no in formation of that sort.
·Q. Did you-rather-would you have bought this stock
if you had known there was a large Promoter's fund f
A. No, sir, I would not.

And further this deponent saith not.
~Signature

wa;ved.)
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1[387]

FRANK MOORE

Frank Moore, another Witness. of lawful age, being duly
sworn, deposes and says :
Examination

f

"--

By Mr. White:
Q. Do you own. any stock in the Burneagle Coal &. Coke
Corporation?
A. I do.
Q. How much stock have you, common and preferred Y
A. Sixty common and sixty preferred.
Q. Wben did you buy it-as near as you can tell.
A. I don't know, but I bought some at one tim~ and some at another.
Q. State- whether or not at the time you bought any of
your stock you knew or had any intimation that you were
buying other than the treasury stock belonging to the Company.
.
A. I supposed I was buying Company stock.
· Q. At the time you bought this ·stock, did you hav~ any
knowledge or intimation that there was a Promoter's fund
to be divided among the Promoters of the Company, or any
knowledge of a secret profit. to be derived from the organization of the Company?
A. I did not.
Q. All right.
And further this deponent saith not.
(Signature waived.)
No further 'vib1esses appearing, the taking of these depositions is adjourned until Saturday, November the 25th, 1922,
at 10 A.M., at the same place.
JOHN I.J. CAMPBELL,
Comr. Ohy.
Depositions resumed Saturday, November the 25th, 1922,
at 10 A. M., at the same place.

/
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Present:
Hugh A. White, .Attorney for the Plaintiff.
No .app~~u.:anc~ f«;>r _the d~fendant.

S.

~f.

.SERRETT

S. M. Serrett, a witness. of lawful age, being duly sworn,
deposes and says:
Examination
By :Nir. White·:

Q. State whether or not you are a stockholder in the
Burneagle Coaf & Coke Corporation.
A. Yes, sir.
Q. How much stock have you got?
A. Twenty shares of preferred and ten common.
Q. If you know, state from whom you bought this stock.
A. ·I couldn't say, Mr. White, but it was a young man~
I can tell you this, Mr. White, that he guaranteed me that if
the coal failed ·entirely there was enough timber on the place
to pay the stockholders, and that was why I took the stock.
Q. Did you have any idea or intimation that you were
[ 389] buying any other stock than the treasury stock of the
Company, and· from the Company? ·
A. Certainly not.
Q. If you have the receipt he gave you, when you paid
on this stock, please file it.
A. I have got the receipt some where, but can't find it.
Q. Do you recall whether or not this receipt was on a
printed form, or other,vise. ·
A. I think it was on a printed form.
Q. I show you one of the receipts given for the sale of
some of this stock that has been filed in this suit by R. J.
Watts, and ask you if that is the kind of receipt you took?
A. Yes, sir, that is the same form.
Q. Did you have any idea or knowledge that there was
a Promoter's fund to be divided among the Promoters of this
Company, or that there were secret profits to be derived from
the organization of the Company?

\

A. Not at all.
And further this deponent saith no~.
- .: · . (Signature waived.)
[390]

DR. 0.

H~

McCLUNG

Dr. o.~ H. McClung, another witness of lawful age, being
duly sworn, deposes and says :
Examination
By Mr. White:
Q. State whether or not you are a stockholder in the
Burneagle Coal & Coke Corporation.
·
A. Iam.
Q. How many shares do .you hold in the. Company Y~
A. Tw~nty. shares of preferred and ten common.
. Q. State how much you paid for your stock in all.
A. $500.00.
.
Q. Please state from whom you bought your stock.
A. I have forgotten his name. He was a short, heavy-set
man,. a man about forty years of age..
Q.· Please state whether or not you had any knowledge
or intimation of a Promoter's fund to be divided among the
Promoters, or of any secret profit to be divided among the
promoters from the organization of the Company.
A. I did not.
Q. Did you have any knowledge that any· of the stock
that was being sold in this community was other than the
original treasury stock of the Company.
A. No, I thought I was getting the original.
And further this deponent saith not.
(Signature waived.).

![3911

D. S. GREEVER

D. S. Greever, another witnese of lawful age, being duly
sworn, deposes and says :

/
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Examination
By Mr. White:

I'

,

Q. State 'vhether or not you are or were a stockholder
in the Burtieagle Coal & ~ke Corporation.
·
·
. A. I were, but have assigned my stock.
Q. · Please state how many shares of stock you bought.
A. Forty preferred and twenty common, for which I
paid $1~000.00 cash~
·
·
Q. Please state from whom you bought the stock.
A. Mr. Walker.
Q. Please state whether the agent made any statement
to you in regard to the timber on th~ tract of land that the
· coal company was buying.
.
· A. He told me a great deal about that, and said that it
was a tract of. timber that was on the land that was worth at
least $100,000.00, and in fact, it was hard to tell what it was
worth. And he also stated that if there wasn't any coal on
the land, there was enough timber to pay off the stockholders.
He w~s at my place after I bought my stock to sell me more,
and he ~ade the. same statements each time.
Q. Did you have any knowledge or intimation that t;here
was a Promoter's fund to be divided among the promoters,
or any knowledge of the secret profits to be derived from the
organization of the Company by the promoters T
A. He told me that there was none, for I asked him.
[ 392] He said that this money went directly to the developing of the property.

And further this deponent saith not.

(Signature

waiv~d.)

MRS. LUCY B. DAVIS

Mrs. Lucy B. Davis, another 'vitness of lawful age, being
.
duly sworn, deposes and says:
Examin.atiori
By

~Ir.

White:
Q. Please state if you ·are a stockholder in th~ ·Burneagle Coal & Coke Corporation, and if so, how many shares
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of the stock you own.
A. I am a stockholder in the Company, and have twenty
shares of the preferred stock, and ten shares of the common~
stock.
Q. Please state whether or not, when you bought this·
stock, you had any idea that you were buying other than theoriginal treasury stock of the Company.
· A., I did not have any idea other than that. I have a
letter from the Burneagle Coal & Coke Corporation acknowledging receipt of my subscription, which shows that 1· was
buying the stock from the Company, and I file the letter herewith.
.
Q. At the time you bought this stock did you have any
information or intimation that there. was a Promoter's fund
to be divided among the Promoters, and of any secret profits
to be divided among the organizers of the Company Y
A. Not at all.
And further thi.s deponent saith not.
(Signature waived.)

[394]

Exhibit W .. F. Greever
Receipt
486

No. Shares, Preferred . . . . . . . . . 20
No. Shares, Common . . . . . . . . . . 10
Cash, .First Payme~t .......... $500.00
Total ...

0

0

••

0

••

o

••••

o

••

o

o

$500.00

Burneagle Coal & Coke Corporation,
507-508 Strickland Building,
Roanoke, Virginia.
Received of William F. Greever Five Hundred and.
00-100 Dollars. Being the first payment on subscription for 20 shares of the preferred and 10 shares of common
Capital Stock of the Burneagle Coal & Coke Corporation under the terms of a contract of even date and serial number.
~n Witness Whereof the Burneagle Coal & Coke Corporation has caused this receipt to be· signed by a _proper officer
and countersigned by Sam· P. Walker, its duly authorized
0

•

•

o

••••

•••

---------
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agent, this 24th July, 191-.
Countersi~ed:

Sam

P: Walker,
Agent.

Burneagle Coal & Coke Corp.,, _
By Jas. E. Walker, Pres·'t.
Yours very truly,
··BURNEAGLE COAL & COKE CORP.

[395]

Exhlbit J. Gassman .
Roanoke, V a., September 9th, 1918. ·
I

•

Mr. J. Gassman,
Lexington, Virginia.
Dear Sir:

We have received your subscription to 40 shares preferred, and 20 shares of the common stock of t!rls corporl).tion
at the combination price of. $25.00 for one share preferred,
and one-half share of. the common stock fully paid and nonassessable.
We have received payment in full, and we are enclosing
with this certificates No. 307, and No. 333 for 40 and- 20
shares.
We thank you for this subscription, and we think you will
not regret having an interest in our large and valuable coal
property.
Exhibit G. ,V. Effinger
Roanoke, Va., September 9th, 1918
Mr. G. W. Effinger,
Lexington, Virg·inia.
Dear Sir:
We have received your subscription to 40. sh~res preferred, and 20 shares of the common stock of this corpora-·
tion at the combination price of $25.00 for one share preferred, and one-half share of the common stock fully paid,
and non-assessable.
·
We acknowledge receipt of settlement in full~ and 've are
enclosing certificates No. ?06, and No. 332 for 40 and 20

~as

shares.
We have a large and ··.,ery valuable coal property, andwe think you will find your investment with us very satiSfactoeye:
· '
·
·
....

.

-- ·-

I
,)

I . -~

'--

.

...

_·

·'~

- -·

.

.

. -Yours very truly,
BURNEAGLE COAL & COKE CORP.
· ·C. A. Moomaw, Secretary.

Exhibit Lucy B. Davis

,[396]
~

~

'

....... ~oanoke,

Va., Octoper 15th, 19l8.

Mrs. Lucy B. Davis,
Rockbridge, Baths, Virginia.
D~ar Madam:~

· ,:

W ~ have received your .~ s~bscrl.pion td 20 shares preferred, and 10 shar~s of' the common stook of' this corporation at the combination price of $25.00 for one share preferred, ~d one-half share of the common stock, and we also ·
acknowledge recejpt of payment in full.
·
_
· · We are enclosing certificates No. 316, and 346 for the
above share~ fully _paid and non-assessable, and we take this·
occasion to. thank you for this investment in our large and
·
valuable coal· property:
Yours very truly,
BURNEAGLE COAI.,,& COKE, CORP.
C. A. Moomaw, Secretary.
Exhibits S. !\of. Dunlap and R. J. W~tts, being receipts
similar to Exhibit W. F. Greever and Exhibit Geo. W. Rader,
being negotiable note in usual form, for $500.00, are omitted _
by consent.
·
·
.PLAINTIFF'S EVIDENCE
Depositions of H. D. Murray and others taken on behalf
of plaintiff at Roanoke, Virginia, on the lOth day of December, 1923. ·.
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A ppearailces : _
Messrs. S. V. Kemp, Hugh A. White _and H. T. Hall, at.;.:
torneys for the Burrieagle Coa~ & C9k~ Corporatio;n. ·~
Judge W. J. Henson,·attorney for .Jas. E. Walker and,
C. S. McNulty.
Mr. M. M. Caldwell, attorney for W. P. Henritze.
Mr. C. S. McNultyin person;
Mr. W. P. Henritze in

per~on.

Mr. H .E. Obenchain in person..

H. D.

[399]

~1:URRAY

Mr. H. D.· Murray, a 'vitness. of lawful age, being first
duly sworn, deposes as follows:
Direct Examination
By

~Ir.

H. T. Hall:

Q. Where do you live now?
A. Staunton, Virginia.
· Q. Did you formerly live in the. City of Roanoke f
A. Yes. I was here for about seven or eight years.
Q. Were you living in Roanoke~ around 1917 and 1918?
A. I left Roanoke in July, 1917., and went .back ·to
Staunton to -live. ·
Q. Did you come to Roanoke from time to time after
that?
.
A. /yes. I cannot just state what dates 1 came, but I
was here on numbers of occasions.
Q. You were· one. of• the.·- original stockholders of the
Burneagle Coal & Cok~ Corporation; I believe you took $10,000.00 worth of stock when the company was first organizedY
A. Yes, sir.
Q. Were you living here at tha.t time~
A. I do not remember the exact date, but I was living
in Roanoke at the time of the formation of the company and
at the time I subscribed-to that stock. Whether I made ultimate settlement after I went back to Staunton, I do not remember, ht1t. I think I was here in Roanoke a.t the- time.
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Q. Are you acquainted with C. S. McNulty!
[400] ·A.. Yes ..
· Q. · ·How long have you. known him T
A. Well, that is a right hard question to answer. I do
not. remember· .just when I got acqurunted with him,· but I
think it was mighty soon after I came here. I have. known·
him for a long time.
Q. What were the relations between you and 1\Ir. McNulty? Friendly, unfriendly or otherwise?
A. Yes, for a long time Mr. McNulty and I were, on a
friendly basis. Later on he was representing me a·s attorney.
Q. Who induced you to subscribe to the stock in the Bur-:
neagle Coal & Coke Corporation Y
A. The first I knew. of. it~. w.as from Mr. Mc~ulty. I
stayed around his office quite a little bit and was up there
right frequently. .He told me· he wanted me..to ,reserve $10,000.00 for an investment he wanted me to go in with him on.
Q. Was Mr. McNulty at that time investing funds for
you?
o
A. Yes, sir.
.
Q. In what way 'vas he making this investment and to
what extent did he invest funds for you?
A. I do not recall just now to what extent. He had invested quite a little bit for me in first mortgages on real estate loans~· I do not remember just exactly, but it was pretty
close around $30,000.00 to $40,000.00.
Q. What did he tell you in regard to your $10,000.00
[4(}1] investment Y
A. He said that he and Mr. Walker were putting in
$25,000.00--$12,500.00 a pie_ce-in this Coal Company, and
he wanted me to invest $10,000.00.
Q. What Company did he say it waS'?
A. Burn~agle Coal & Coke Corporation.
Q. Did you invest the $10,000:00 as requested 1
A. I did, and got 400 shares of preferred and 400 shares
of common stock.
Q. What statement, if any, did Mr. McNulty make with
reference to how this coal property 'vas to be acquired, from
whom and ho,v?
A. I understood from him t.hat Henritze had secured
an option on the stock of the Frid-Mullins Coal Company, and.
that this Company was organized to take that property over
and take thiA stock and form a new corporation known as
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the Burneagle Coal & Coke Corporation.
Q. He told you that he· and Mr. Walker were puttingin the amount that you have stated 1
A. He stated to me that he and Mr .Walker were putting in $25,000.00, and he 'wanted me to put in $10,000.00 ·and
go in with them.
·
Q. Did he state to you or ·leave· you under the impression as to whether you were· to go in on the same footing as
they were?
A. I do not recall that he said anything definite about
my going in on the ground floor or on the same footing, but
the inference was when he asked me to go in with them,. that
it was on the same basis.
Q. Did you understand that when you made that investment!
A. I was under the impression that I 'vas going in on
exactly the same footing, on the ground· floor with Mr .McNulty and Mr. Walker.
Q. Did Mr. :1\'IcNulty or Mr. Walker disclose to you that
you were going in on a- different footing or basis?
A. None at alL I supposed they were getting $25,000.00
worth of stock and I was getting $10,000.00.
Q. Did you know at that time about the issue of the
$100,00.00 of promoters stock to McNulty, Henritze, Walker
and Obenchain?
.
A. No. The only paper I saw in .conection with that
deal· at all other than ~Ir. McNulty's recommendation WaB'
that of a prospectus or engineer's report of Karl F. Schoew
that vtas made of the property.
:[ 402] Judge Henson.. All of the evidence of the witness in
regard to his conversation with Mr. McNulty is objected
to as not competent evidence against J as. E. Walker, and
'vithout repeating _this exception all the way through this
witness's deposition, we insist on the objection, as to all
conversation between the_ witness and Mr. McNulty.
Mr. Cald,vell. The same objection is made as toW. P.
Henritze.
Q. My last question was as to whether or not you had
information as to the $100,000.00 promoter's stockY
A. Absolutely none.
·
[ 403] Q. Did you have any information as to the promoters

II:'

~
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participating in the $5.00 that was allowed for selling
stockY
A. I did not know anything about that at all at that:
time, absolutely nothing.
.Q~·= Did you know that Mr.. McNulty was receiving a
commission of $3.00 per share on each share of the ,.stock
that you took in. the company¥
A. I did not.
Exception by Judge Henson. This is a suit by the corporation against the defendants and not by the witness. The
evidence 9f the witness is o~y applicable in a suit' by him,
either, for the cancellation of the stock or its recovery against·
th~.d~~e~dan~s, or some of them.

Q. When did you first get information as to the $100,-.
000.00 of ·promoters stock and as to the fact that the promoters were .participating in the conu:nissions on the sale.
of the stockY
A. That was after the committee was appointed, they
had begun their research.
·
Q. In 1922" was it not Y
A. I think it was some time in January that they had ·
the meeting that appointed the committee. I do not remember just what dates the committee got down to active work,
but it was along about March or A"pril, I think.
Q. ·That i~ the .colnmittee that is referred to in these
proceedings as· the Inv~stigating Committee, consistingi of
yourself a·s chairman, E. T. P. Easley and F. M. Mahood 7
A. Yes; that is the Committee that I referred to. ·
[404] Q. Th~t committee obtained from H. E. Obenchain two
contracts, one dated April '6, 1917 and ·one }4ay 7,- 1917, between C. S. McNulty, W. P. Henritze, and others, promo.ters.
When did you first have knowledge of these two contracts Y
A. The first knowledge I had of them was after the committee had gotten them. I was not in Roanoke at the time that
Mr. Mahood and Mr. Easley were working on that end of it.
I was attending to another branch of it at Staunton. The
first I knew of those contracts was in conversation or cor" respondence with Mr. Easley and Mr. Mahood after the investigation had started.
Q. Had you ever seen or heard of either or both of those
contracts prior to that time Y
· · · '"
A: I had not.
·
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Q. It appears from the .depositions .taken on behalf
of the defendants in this case that there was certain diamond
drill work d6ne on the Burneagle property to ascertain the
thickness and value of the coal seams. I believe that work
was done in the early part of 1918, and completed about.April
28, 1918. Did you have any lmowledge of that diamond drill
work and what it disclosed Y
A. None.
[ 405] ·Q. When did you first learn of that Y
A. I learned of that through Mr. Easley after this
committee was organized.
.
.
Q. Afte:V this diamond drill work was completed and
the information was received by Mr. McNulty as to its completion and what it showed, did you ever ask him to assist you
in selling your stock and disposing of it or furnishing you
any information .in regard to it Y
·
A. Yes. I wrote to him on one or two occasions, one
I know positively; probably· I may have said something to
·him personally and asked him if ·he. wollld help me. dispose
of the.stock. He made the statement that i~ was-.not a· ve:ry
advisable time to try to dispose of the stock and he would
advise me to hold on to it for a. while until we could.get into
operation.
.
Q. It appears from the records that he was disposing
of c~rtain of his stock from tim~ to time. Di<:l he let you
know that he was disposing of his stock and advise you how
to get rid of. yours Y .
A. No; he never told me anything about it at all.
Q. I show you a letter dated Nov. 6, 1920, from the
C. S. McNulty to you. I will ask you if you received that
letter from C. S. McNulty in due course of mail Y
A. I did.
Q. The letter of Nov. 6, 1920, which I have just sho'Wtl
you, is on the letter-head of Chas. S. McNulty, and is signed
by C. S. NeNulty. I will ask you to state whether or not
that is C. S. McNulty's signature to that letter?
. A. As far as it is possible for me to say, I would say
that it is. It looks like all the writing I have seen signed by
him, and I have seen lots of it. ,
Q. Will you please file that letter as ''Ex. H. D. Murray
No .. 1;"
A. I herewith file it as requested.
[406] I show you a carbon copy of a letter dated June- 21,
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· .1921, addressed to C. S. McNulty. I will ask you to
plea.se'examine it and state whether or not it is a carbon copy·
of a letter written· by y0u_ to C. S'. McNulty, under that date,
and mailed to him Y
·
A. ·Yes,. sir. ·.
Q: Is the letter I have just shown you a carbon copy of
the original letter and made at the same time Y
A. As far as it is possible for me to say it is.
Q. Please file this copy of that letter as ''Ex. H. D.
Murray No. 2."·
·
A. I file it as requested.
·Q. You were ·writing for certain information rega-rding
the ·condition of· the Burneagla Company and a statement
showing the ·financial condition of the company and a list
of the receipts and disbursements. Did you get the information called for in that letter of June 21, 1921 Y
A. I never got any information pertaining to that until
·
we got into that comrilittee report.
By Judge W. J.' Henson, co-unsel for C. S. McNulty and
James E. Walker.
Deeming all of the foregoing ·evidence of this witness
as evidence in chief, we object to this reading thereof· for
that reason and decline to cross-examine.
[407] And further this deponent saith not.

(Signature waived) .
•J.D.

'\VOODRU~.,F

J. D. Woodruff,_ a \vitness of lawful age, being first duly
sworn, deposes as follows:
Direct Examination.

By Mr. Hall.
Q. Are you one of the subscribers to the capital stock
of the Burneagle Coal & Coke Corporation Y
A. I am.
Q. When did you subscribe to that stock and through ·
whom?
·
A. I think it was in May, 1917. I subscribed through
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the interest of Mr. F. ~I. Mahood.
Q. At the t~e you became a subscriber to this stock,
did you have any information as to the issuance of the stock
of $100;000.00 stock to be issued to the promoters and certain
commissions they were to receive· on the sale of stockY
·
A. I did not.
Q. When did you first get information as to the bonus
stock and the parti~ipation of the promoters in' the commis~
sions on the sale of th~ stock?
·
After reading the report of the committee appointed
[408 in January, 1922.
Q. Were you a member of the Board of Directors of
the Burneagle Coal & Coke Corporation at any timet
A. Yes, sir, was elected in May, 1918.
Q. How long did you continu,e to be a director of that
corporation Y
A. Up to and including the last meeting held in · 1922.
.
Q. There have been two con~racts between the promoters made a part of the record, one dated April 6, 1917,
and one dated May 7, 1917. Have you read those contracts
or copies of them?
A. I have never seen the contracts.
Q.. Have you seen copies of them as disclosed by the
Investigating Committee's report 7
A. Yes, sir. I have rea.d the Investigating Committee's
report.
Q. When did you first have knowledge of those two con.;.
tracts ·of April?, 1917 and May 7, 1917?
By Judge Henson. Counseb for McNulty and Walker
except to the foregoing line of examination because all the
matters sought to be brought out are matters which should
have gone into a chief and not in rebuttal. A. On reading the report of the Committee appointed
January, 1922.
Q. · One W. ~f. ~IcCorkle has testified th~t a contract between Henritze, the Burneagle Coal & Coke Corporation; and
the other promoters was read before the Board of Directors
by him, or by ·some one else at a directors meeting at which
he was present. Do you recall either. one of these two contracts of April 6, 1917 and of May 7, 1917 being read at any
directors meeting at which you were present by Mr. McCorkle
or any one else 7

\
\
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A.

Certainly not.

{409] Q.. If. ·either one of those contracts providing for, the
bonus .stock. to be issued to the promoters and for the p:uo-r-.
moters .to .share in the commission on the. s~le of the stock
had been read·hefore the direc~ors meeting at which you wer~
present, would that ·have made any impression pn you Y ·
A. Certainly would; they._positively ·were never read·
while.I was present and· I missed only one or two me~tings.
Q. One J. W. Gillespie has te~tified about the produc=tion. of one or both of these contracts befor.e the directors
meeting and about the contracts being discus·~ed in the directors meetings;· and .about· having discuss~d. one or both of
these contracts individually with the directors. Please state·
whether or not Mr. ,Gjllespie:eyer react one of these contracts
before a m~_eting, or whether it was ~ver discussed at a meeting at. which you were present?
· A. Mr.. Gillespie.. or no one else discussed those two contracts .in ,a:ny . ,meeting of the Board of Directors that I at:.
tended.
·
Q. Mr~ McCorkle I believe stated that at this meeting
at which the contract was produced before _.the Board and
read, Mr. Henritze and his: attorney Mr. M. M. Caldwell, were
. present. Did you attend any meetings at which they were
presentY
. A. . I did, and that was a question of a settlement with
· , Henritze,' and· if my memory serves me correctly, it was a
question of the lumber rights and the final :settlements with
Henritze. I do not recall anything being said at that meeting about the original contract ..
Q. At any time before the stockholders meeting in
[410]Janua.ry, 1922, when the Investigating Committee was
appointed, did you ever bring up in the Director's meet- ·
ing the question of having the books of the company audited?·
A. I did on one or .two occasions but never could get by
with it.
Q. _What was done .and what was their attitude?·.
A. Their attitude at that time was, as I r.ecall, that Mr.
McNulty stated that if we thought the thing was not being
properly run to get some one else in his place·. Instead of
trying to muddy the waters, as he called it, the matter was
dropped.·
·
· ·.. Q. Did Mr. McNulty object to an audit or an investigation of the books 1

I
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A. I cannot say that he .seriously objected to it in a
pronounced way, but as he was attorney, practically running
the whole works at that time and I could not get co-operation
from him, I thought ~t would be useless for me to proceed.
Q. Were. you present at the stockholders meeting of
January 6, 1922, ~think it was, when Mr. I!ugh A .. White, of
Lexington, introduced the. resolution providing for. the a~dit
ing committee and investigation. of the affairs of the company?
A. I was.
[ 4111 Do you recall 'vhat Mr. Gillespie's attitude was toward
·that resolution T

By Judge Henson. Objected to because Mr. Gillespie is
not a defendant and his attitude as a stockholder is immaterial.
A. He opposed it strongly and ·seemed 'to be very mad
and take special offense as to the resolution.
·
Q. What was. the a.ttitude of Mr. C. S; McNulty towards
the resolution?
·
A. Mr. McNulty's attitude was practically ·the san1e as
Mr.: Gillespie's, and I think ·Mr.· McNulty completely lost
himself in that meeting and. said things that he afterw~rds
regretted.
r

•

Mr. MeNulty ~ I would like for· you to· state what I said.
You a.re absolutely mista:Ken· about that.
·

Q. Did he assume an attitude of opposition to the reso[ 412] tion T
He certainly did.
Q. Did he address the meeting on the subject of the
resolution, and if so, can you recall what he said in regard
to it?
·
A. I can recall in substance; that he ~eemed to have his·
feelings hurt; he stated that he had done everything to promote the company; he especially dwelled on getting the rail"'
road through the property and h~ seemed to be under the
impression that the stockholders, as· a· whole, were ungrate-..
ful for what he had· done. - · ·
·
Q. · Do you recall whether· ~Ir. W. P ~ Henritze· pas present at that meeting' ·
A. I cannot test:fy on oath that he '\ras.
\

\

\

)
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· Cross Examination.

By 'Judge: Henson.
Q. · At,whO:~e instance did you purchase this stockY

fi,~st approached by Mr. F. M. Mahood.
Q. He was· 'the one who interested you in the matter
of buy~g the stock?
A. He was.
Q. It was on account of that interest that you pur._
chased the stockY
A. Not particularly, but as I knew ;M,:r. J .. E. Wfllker·
and had heard of Mr. J. W. Matthews, who was at that time
tr~~~~r~r, ~.nd c;»f Mr. M~Nulty:, I had every reason to believe
that the investment was a good one. I interested my own
sister and quite a number of my friends in it.
Q. You mean that you interested your sister and a
,[~13] number of your friends in the purchase of this stockY
A. I do.
Q. You consummated a sale with your .sister and a number of your friends of -this stock T
· A. I did not with my sister, no.
Q. Did you get any ·commissions for the stock you sold f
A. I split commissions with Mr. Mahood.
Q. Did Mr. Mahood tell you ~nything about those contracts. made with Henritze that Mr. Hall referred to?
A. No, sir, if he had I never would have purchased it.
Q. Did you see .the report of Engineer SchoewY
A. I did.
Q. Did you rely on that t
A. Absolutely, and the people who were interested in
it.

X. I was

Cross Examination.
By Mr. M. M. Caldwell.
Q. You say you 'vere a director of this corporation f
A. I was.
o
Q. How long were you a director?
A. May, 1918, up to January, 1922.
Q. During the time you were a director, did you read
the minutes of the corporation or any part of them?
A. They personally were read by the Secretary.
I

(
,'

/
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Q. Did--you hear all t~e minutes readY
A. I cannot say. The meetings were few ·and far between, and as it was ·a loose-leaf minutes ,book, I cannot tell
whether -everything that was· read was all that transpired ·or
not.
Q. Did you take any personal interest in reading them
yourself¥
·
A. · I ·did not.
[414] ··Did you ever read ·any of the minutes yourself?
A. No, sir.
lAnd· further this deponent saith not.
(Signature Waived.)
E. lVI. COULTER.

E. M. Coulter, a witness of lawful age, being first duly
sworn, deposes as follows:
·
·
Direct Exa.I)lination. ·
By Mr. Hall.
Q.

I believe you have previously testified in this case,

have you· not 1
·' '
A.l · Yes, sir.
Q. Do you recall when you became a- director of the
Board of Directors of the Burneagle Coal & Coke Corporation?
A. I think it was in 1\'Iay, 1918. The minutes will show.
Q. Mr. W. M. McCorkle has testified that a, cont:raet
between· the promoters and the Frid-Mullins Coal & Coke
Company, or some Coal Company as he expressed it, was
read either by him or some other member of the··Board at a
Director's meeting. Do you recall that any contract wa~ read
at any Directors' meeting. by Mr. McCorkle that involved the
purchase of this property from W. P. HenritzeY
A. No.
r.Q. You have since become acquainted with the_ provisions of the contracts of April 6, 1917 and May 7, 1917; between the promoters, have you not?
A. Yes.
.
[ 415] Would you remember it if either one of' those contracts
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had been read befo_re Jhe directors' meetingY
A. I think so. .
-.
Q•... Would the fact that those contracts providing .for.
promoters stock and the participation of the promoters in
the commissions on the sales of the stock have made any ~
pression on you.Y
· A. It. would have if it had been read.
Q. Mr., J. W. Giliespie has testified tha~ th9se two contracts of April 6,.1917 ,and May 7, 1917, were, read or discussed in the· directors meeting. · Do you r~call th_e I_"eading
or discussions of either one of those contracts in any directors meeting Y
· · - · -·
·
4.; ,I -do not.
Q. Mr. Gillespie has also stated that he discussed the
provisions of those contracts and particularly the bonus stock
and the participation of the promoters in the commissions on
the sales of the stock with director~ individually. Did behave
aiiy such· dis'Cttssion with you? · ..
· ·
A. He did not.
·
·
Q. When did you: first become acquainted with these
contracts of April 6, 1917 and May 7, 1917, and their provisions as to the bonus stock and the paricipation. of the ,pro,.
moters in the commissions on the sale of stock 7 ·
.

.

By Judge Henson.· Excepted to as evidence in chief.- Mr.
]416] Coulter has already been_on the witness stand on behalf
of the Qomplainant.
A. About the time the Investigating Committee brought
in their report or· a little before. Possibly I heard it talked
·
•
of before.
Q. Did you.first hear of if after the committee was appointed?
A. Yes.
Q. Were you pre~ent at· the stockholders' meeting of
January 6, 1922, when Mr. Hugh A. ·White introduced a resolution providing for the appointment of the investigating
committee?
A. 1 was.
Q. D.o you recall what th~ _atitude of Mr,. Gille~pi~
and of Mr. McNulty was towards that resolution:·?
A. They bittedy opposed. it.
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Cross. Examination.
By Mr. M. M. Caldwell.

.Q.., •How long were Y<?U ·a director. of. this corpo~ation Y
A. I think I was elected in May, 1918. _
Q. And remained a Director how long?
A. ·I am a director now .. .:· ·
Q. During- that time did you read the minutes .of the
corporation.! .
A. I heard them read.
[ 417] . Q. ·All: of theml .
A·At practically.every meeting I attended.! heard them
re~.
.
Q. Did you read them in person at any time' .
A. I did not.
Q. How much stock have yon in the corporation?~ ' A. I think about $3,000.00. ·
Q. You ·present in closing the deal with Mr. Henritz~
in. the purchase of, the property and .executing the deed of ·
trustY ~:
_ A. I ~was not a· dir-ector then, · if I understood your·
question. I was not present when the Fried-Mullin-s transferred-its stock to the Burn eagle Company. I was not a director then.
Q. You are referring to the first meeting of the corporation Y
•
A. Possibly it
I -do not kn~w.
Q. I am now talking about the time when you closed the
transaction with Mr. Henritze and subsequent to that·ti.m.eY
A. Are you talking about the timber rights Y
- Q. I am ·falking a·bout the time that the: Burnea:gle Company got the deed to put oil record Y
A. I do not recall whether I was or not~
Q. Did you have any money transaction at the tim~ that
this- was closed by which you obligated yourself in ·any way Y
A. I signed those notes with the other directors to get
money at the bank with which to pay Henritze, yes.
Q. Did you participate in executing a deed or trust to
·[ 418] secure a bond issue to protect yourself in that transaction?
A. .I presumP. J dicl.

was,
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Re~llirecL::Examination

·

By Mr. Hall:
Q. :You have stated that at practically every meeting
you heard the minutes read f
A. Yes.·
Q. What l!linutes-the minutes of the preceding meeting or. all ofc the minutesT
.
A. · They would usually read the minutes .of the preceding meeting.
Q. Were ever the minutes of the ·entire proceedings·especially the minutes of the promoters,read befor~ the Board
of Directors T
A. No.·
Q. Did you ever see them Y
[419] No.
Q. When you endorsed.this note about which you have
testified to raise money to pay Mr. Heritze the balance due
hi.J;n, did you know of the contracts of April 6, 1917, and ·of·
May 7, 1917, witl;t the provisions as to the bonus stock and
the participation of the promoters in the ·commissions on the
·
sales of stockY_
A~ I did not. If I had I never would have .signed the
notes.

Re-Cross Examination.
By Mr. Caldwell.
Q. Then you never read or tried to inform yourself
of the first minutes of the corporation at all, did you 7
A. Not to any great extent.
·
Q. Did you at allY
A. I talked to Mr. Obenchain when I bought the stock.
Q. Did you read the minutes on the subject T
A. No.
Q. Have you read the minutes up to this time f
A. No.
.

And further this deponent saith not.
(Signature: Waived).
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L. R.

HA~IMOND.

L. R. Hammond, a witness of lawful age, being· first duly.
sworn, deposes as follows :
Direct Examination.

By Mr. Hall.

Q. Were you one of the stockholders of the Burneagle
Coal & Coke· Corporation Y
A. Yes, sir.
[420] When did you subscribe to its stock!
A. When the Company was being formed, I think.
Q. How much of its stock did you subscribe to 7
A. $2,500.00.
Q. Who· took your subscription to this stock?
A. Mr. Obenchain took part of it, and Mr. Mahood part
of it.
Q. Were you a Director of the Burneagle Coal & ·Coke
Corporation at any time ; if so, do .you recall when you were
first elected Y
··
A. No. I was elected, as well as I remember, at one
of the first meetings ; I was not present but I received a
notice that I was elected a Director. I do not remember when
that was, but it was pretty soon after the formation of the
company. It might· have been the first stockholders' meeting.
Q. Mr. W. H. McCorkle has stated that some contract
between the promoters and the Coal Company and Mr. Hen-.
ritze, McNulty, and others, 1vas read before a .meeting of the
Board of Directors, either by him or some one else. Was any
contract of that kind ever read before the meeting \Vhen you
were present?
·
A. I can safely. say, no.
[ 421] You are familiar with the terms of the contract of
April 6, 1917, and May 7, 1917, are you .not?
A. I am now, yes, sir.
Q. Were either one of those contracts ever read before
the meeting or discussed at the meeting at which yo~ were
present?
A. I can safely say no. I think my memory serves me
well enough to make the positive assertion .

•
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Q. If either one of thQs~ ·contracts with the provisions
as to tne bonus stock and the participation of the promoters
in t~e cPmmif;Jsions on the sale of t~e stock had been read before the meeting, you would have remembered itT
A. I would have.
·
Q. Mr. Gillespie ha$ testified about a discussion of those
two contracts of April6, 1917· and May 7, 1917 in a directors
meeting, and says ·that he has discussed those contracts individually with the Board of Directors. Do you· 'recall any
discussion: of either or both of those contracts in a Directors'
meeting or with Mr. Gillespie individually!
A. Never discussed them with me; might have been discussed at a meeting.. and I wa~ not ther~., If it, had· been,discussed~;with me; l.never would. have ,endorsed the note.
Q. You mean the note that was negotiated to pay Henritze the balance of the purchase price f
A. Yes, the note ~we all had to pay and make· good.
1[ 422]. Q.. . When did you first learn of the provisions in those
contracts of April 6, 1917 and May 7, 19177
_
A. I did not know a thing in the world about that 1,111til
after the; report of the stockholders investigating committe.e.
You asked me a few minutes ago how much stock I owned ;in:
the.. company and I said $2,500.00. It should. be L. R. Hammon;d $500.00, ·Hammond Printing Works .$1,500.00 ,or s9me~.
t~g in that proportion. The two amounted to about $2,500.00.
Q. You are interested in the Hammond Printing Works,
are you?.
· A. Yes, sir.
Q. Did you make the subscription on be~alf of the Hammond· Printing Co~?
A. Yes, sir.
Q. At a.ny time?
Cross Examination.
By Mr. 1\'I. M. Caldwell.
Q. When you became a director, or at any time afterwards, did you read the initial minutes of the directors and·
stockholders meetings of· the Burneagle Coal & Coke Corporation?
A. Prior to the time I became a director f

···.:

... ·,,,
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· Q. At any~ time 1
_
A. You -mean pri~.r to. the. time I became. ;a directorY ....: :
Q. Yes, sir1
.. ,. ·.
A. I did not.
· Q, Did you in any way inform yourself as. to the organigation of the corporatio~ through the minutes of the cor. .
porationY
·
A. I did not.
[423] Did youin any way inform yourself as to the organization. of the corporation through the. minutes of .the
corporation?
A. I did:not. I had already. bought stockin it and whatever came about after that it was too late to go back and read
the other minutes. My recollection, if it is right, is that often
the minutes of the previous meeting were not prepared and .
ready to be:..read. :~
.
Q. That. ~s- not ~he question I am. asking you. I am
asking you with reference. to the minutes of the organization·
of the corporation and the minutes down to the time you
· .
became a directorY ·
A. No. I did not go.' back to. read any of the minutes
prior to the time I became:· a director. At some of t}le. meetings the minutes of· the last meeting were read.
Q. Were you present at the time wh,en the corporation
closed its affairs with Mr. Henritze and paid him the balance
· that was due Y
•
A. On the timber or. on the company¥
Q. I am speaking· of the whole. proposition?
A. Nd, I do not think so.
Q·. Don't you think the timber and the other proposition
came up about the same time·and was closed at the same time·?
A. My recollection was that it was not.
Q. Do you recall anything with reference to the minutes
on that pointY
.
A. No, I do not.
· Q. Were, yo~ present 'vhen the resolution was had .executing a deed of ·.trust on the property to protect .th~ bond
issue of the corporation °/ .
A. The only thing I can remember about the bond issue
at the present time was that I went aroun~ to -see aboutprinting the bonds-! cannot remember. the meeting about
the bonds-I remember getting out the printing of the bonds
for the company to go on the security for the endorsement.
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Q. Were you present at the directors meeting and the
[ 424] subsequent stockholders meeting which .called for the.
,; ·
execution of those bonds Y
A. I do not recall.
Q; Did you execute notes. in several banks with other
directors to close :this ·deal Y
A. I endorsed three notes.
Q. Did yon, as a director, investigatetthe:a.ffairs of the
company at that time to ·see why you were doing that Y
·A.. Somebody·, as well as I recall,. brought it up at a directors meeting, and like most other things it was turned over
to the attoPiley, the attorney gave. his opinio~ and it ·was
railroaded -~on through.
r:~) ·Q. Did· yon, as a director, allow things to be railroaded
~
on through without a personal interest. in it Y
· A. I took a certain personal interest in it. That seemed
to: be the only thing for us to do to· save tpe company.and that
was the real reason I endorsed the paper, trying to save· the .
corporation.
Q. Did yon investigate the affairs of the company and
[425] come to the conclusion that that was the best and only
·way to save the corporationY ·
A. At the time it looked like the only way. Had I lmown
of this· provision in the agreement; it could have ·gone by the
·
board, I would :p.ever have endorsed tbe paper.
Q. Did you take sufficient interest to go back and see
if the minutes pFovided for that in the first instance?
A. At the first Board meeting?
Q. YesY
A. No, I did not go back nor did I read any minutes
prior to the time I became a Director.
I

· 1

'

Re-Direct Examination.
By :Mr. Hall.
Q. You say prior to the time of this settlement with
Henritze and the endorsement of the notes that you have referred to, the matter was referred to an attorney. Upon
the advice of what attorney did you act in closing that settlement with Mr. Henritze?
A.. The. Burneagle Company's attorney.
Q. Who 'vas the Burneagle's attorney!
A. I was advised Mr. McNulty was.
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~- Did the directors have any independent advice from
any ot~er tan Mr. MeNulty as to the settlement with. Henritze?
A. No the board meetings were so far between,
about once in six months-that it was hard for the average
man attending to other business to keep his mind on the trend
of the Burneagle's affairs and follow them closely. We.had
a man to look after and keep up with those things and also a
lawyer, upon whose legal advice the majority of the Board
depended ~to a large extent.
Q. And that attorney was Mr. C. S. McNultyY
[426] Mr. McNulty.
Did the Board get any independent advice other than
the .advice of Mr. McNulty as to the settlement with Mr
HenritzeY
A. Not to my knowledge.

And further this deponent saith not.
(Signature Waived.)

MR. HUGH A. WHITE
Mr. Hugh A. White, a witness of lawful age, being first
duly ·sworn, deposes as follows:
Direct Examination.
By Mr.

s~

V. -Kemp.

Q. You are one of the attorneys for the plaintiff cor-

poration h1 tlis litigation, are you not Y
A
Yes, sir.
[ 427] Q. You were present at the meeting of the stockholders of the plaintiff corporation in January, 1922, at
which the Investigating Committee was appointed f
A. Yes, sir.·
·
Q. Reference has been made to a resolution having been
presented by Mr. Hugh A. White. You are the gentleman in
question?
A. Yes, sir.
. Q. Do you recall what the attitude was of Mr. C. S. MeNulty and of Mr. J. W. Gillespie on the matter of adoption of
that resolution?
A. They both opposed the resolution, at first very vig-

~·.
Qrously.

My recollection is that Mr. McNulty spoke _first,

and he- op,posed it because he did not think it was necessary

and would be a useiess expense. He seemed to be very much
offended, saying it was a reflection on him, and he went into
a statement. of. his.: great. services and the giving of a great.
deal of his time to the matter for a very small compensation
and -seemed to think, as some other witness has stated, that
ingratitude was being shown. Mr. Gillespie was exceedingly
vigorous in his opposition, also stating that it would be a useless expense to investigate the comp~y and that it
T428] was. v~:ry urgent that the stockholders should come to
the ·rescue, and I believe, take bo~ds:·to take up the
nQtes in bank. He also seemed to feel that the resolution was
a reflection, on him, and ·stated that if any one charged him
with any wrong doing he was a liar-I think he used that
language. In my .-reply I recall stating, with reference to Mr.
McNulty, that I was there representing his friends in Rockbridge and Lexington, and I certainly had no purpose· to reflect on anybody, but. that the stockholders did want, before
incurring an obligation, to know just where they stood and
especially with reference to the value of:the property.
As to Mr. Gillespie, I think I made some pleasant reply
but perhaps a little sarcastic.; possibly said that the wicked
flee when no man pursueth, or $omething to that effect, but
at ·any rate the opposition was vigorous until it was demonstrated that the resolution was going through and then both
acquiesced in it.
Q. Do you recall whether Mr. W. P. Henritze was pres-:_
entt
.
A. I did not know.Mr. Henritze by sight at that time and:
do not know whether he was present; if so, he took no part
in the matter so fat: as I recall.
And further this deponen~ saith not.
(Signature

Waived)~·

MR. W. N. KEY.
Mr. W. N. Key, a witness of lawful age, being first duly,
sworn, deposes as follows:
.

[ 429]

.

·····

Di~.ect ·E~~i~-ati~·~
-.-~.:·
...
.. - •'. ..
;,;

By Mr. Hall.
· Q~ You have already

;

t~stj~~d ..in

this

..
~s.e?.

-

.. ,,
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A. I think so. I was here·;some time ago at a meeting.
Q. When did you become a stockholder of the Burneagle
Coal & Coke CorporatioD:t.~~~-==...!; -. ·; : ~ ·.
A. I do not know the date, but it was while they were
selling the stock, rather at the beginning I suppose.
Q. Were·you~·elected a .Director of the Burneagle Coal
& Coke Corporation; if -so, do yoJ.I ~ecall when Y
A. I was elected a director; I do not ;remember the
date, but not long before this investigation took place. Our>
Lexington folks wanted some. one to represent them in this
section .feeling possibly that they were not very well satisfied and I was elected at I chat time. I was not present at the
meeting. when I was· elected.
Q. Do you recall that at any time after yout were· a
director and at any meeting at which you were present, that
either the contract of April 6, 1917 or of May 7, 1917, be..
tween the promoters was r.ead by Mr. McCorkle or any one
else!
A. I never heard it.
.
·Q. Do you recall that a.t any meeting at which you attended, either or both of these contracts were discussed by
the ~oardY
A.·· No, sir. I never heard of them until after the investigation.
Did Mr. Gillespie ever talk with you individually about
[ 430] either one of those contracts?
A. Did not.
Q. You have heard Mr. White's testimony as to the
meeting of the stockholders held January 6, 1922, at ·which
he intro~uced a resolution providing for an Investigating
Oommittee and· the 'investigation of the affairs of the company. Were you present at that meeting.?
A. I was.
Q. Does your recollection of what took place as to the
.attitude of M.r. McNulty ·and Mr. Gillespie to that resolution
correspond with what ~r. White said took place?
A. Yes, sir, that is_my recollection.
And further this. deponent sai th not.
(Signature Waived.)

: l\tiR .. H. E. OBENSHAIN
Mr. H.

E." Obenshain, a witness of la"\\rful age, being first

II'

i
~

860
duly sworn, deposes as follows:
~

{431]

.

Direct Examination.

By Mr. Hall. Q. There has been introduced as an exhibit with Mr.
Henritze's deposition a paper in the handwriting of Mr.
Henritze, which is filed as Henritze Exhibit No. 1. I will ask
you. to please examine that paper and state where and when
that paper was prepared and who was presentY
A. .That was prepared in Logan, West Virginia, in .the
hotel. Mr.,Henritze, Mr. McNulty and myself were present.
Q. This pa.per provides for 20 per cent. of $2.00 per
share on:the stock sold in a proposed company, to be paid to
W.·P. Henritze. What stock was to be sold or what company
was proposed-when that paper was prepared?
A. The Burneagle Coal & Coke Corporation.
Q. What 20 per cent. of $2.00 did that have reference

toT

A. The $2~00 received for promoting the Burneagle Coal
& Coke Corporation.
Q. Carrying out that paper, what organization .was
afterwards formed for the sale of the Burneagle stockY
A. The Coal Securities Company took up the sale of the
stock of the Burneagle' Coal & Coke Corporation.
Q. Did that company get $2.00 for the sale of each share
of stockY
A. Yes, sir.
. ·
·
Q. Did Mr. Henritze get 20 per cent. of that $2.007
[4321 A. Yes.:. ·
.
·
· Q. Was that the agreement that carried out that paper
of April6, 1917 as prepared by Mr. Henritzet
A. Yes, sir.
Q. It is provided in here that Mr. Henritze is to pay his
proportion of organization of the proposed company. What ·.
company was organized carrying out that paper?
A. The Burneagle Coal & Coke Corporation.
Q. What expens~s did the Coal Secudties Company pay
in connection with the organization of the Burneagle Coal &
Coke Corporation Y
A. We paid the charter fees· and expenses like that;
got out the stationery, subscription blanks, printing, advertising, stenographer's ·fees, office rent, office furniture and
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fixtures and things of that sort.
Q.Was that all taken out of the $2.00 that went to the
Coal· Securities Company before the division of the profits.
·among the people entitled to participate Y
A. Yes, sir.
Q. Were those- expenses· all paid before Mr. Henritze
received his 20 per cent. of the $2.007
A. Yes, the expenses were ··deducted monthly as we
paid them out.
Q. Was the Coal Securities Company to pay a.ny part
of development expenses connected with the property tpat was
to be turned over to the Burneagle Coal & Coke Corporation Y
A. We assumed an obligation not to exceed $500.00. . .
[433] Q. Was that paid or taken out before the division of
the profits of the Coal Securities Company Y
A. I do not know whether we expended as much as
$500.00.
Q. Did Mr. Henritze personally pay, other than through
the Coal Securities Company, any expenses of organization
or for any development work on the property!
A. No.
Q. What was Mr. Henritze to receive that 20 per cent.
of $2.00?
A. For helping· organize that company and get stock
subscriptions.
Q. Was that what is ordinarily termed a promoter's
fee?
. A. Yes, sir.
By Judge Henson. We object to the witness un4ertaking
to define promot~r 's fee. That is a legal question .
. Q. Mr. Henritze has testified that that 20 per cent. ·of
the $2.00 which he was to receive under this paper prepared
by him of April 6, 1917, and under th~ two contracts of April
6, 1917 and of May 7, 1917, was to pay him for information to
be furnished in connection with the property and for development work, and retaining a crew of men on the property
and continuing the work and so on. What have you to say in
regard to that Y
.
A. If he ever expended along that line any of the 20
[ 434] per cent. I never heard of it.
Q. Was· it contemplated that. he should expend ·anything along that I:ne out of this 20 }X'r cent?
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A. Never said anything to me; never any understanding that I had.
Q. Was there any agreement between you and him and
Mr. McNulty that he wt:ts to continue a crew of men that were
on the work there?
A. No, sir.
Q. Did the Coal Securities Company pay for the work
that was done up to the time that the Burneagle took it over.
I mean the development work and up to the time that the
Burneagle commenced paying this expense?
A. I do not think the Coal Securities Company paid for-.
any dev.elopment work to amount to anything.
Q. · You stated that they agreed to pay for that work, de. velopment work and engineering, up to $500.00. Did they
pay any part of itY
.
.
A. They· paid some of it but I ca~ot say positively how
much. I paid everything I 'vas asked to pay.
Q. If Mr. Henritze paid for any part of that work, or
anything of that kind, did you know anything about it, or was
it pursuant to any agreement that you all had among yourselves?
. A. No, sir, I do not know anything about that; it was
not in line with any agreement we had.
Q. Mr. Obenshain, there has been a great deal said about
the books of the Coal Securities Company and what they consisted of, and a book known or called the stock register. has
been referred to. Was such a book kept up· to the time that·
you left' in 1917 and left the books in the possession of Mr.
Moomaw?
·
A. Yes, sir. ·
Q. I Wish you would describe· just exactly ho'v that book·
was kept and what infon:itation it disclosed Y
.
A. Some one here has confused this stock register with
the stock ledger. This stock register·. book was simply a day
book in which any subscription and all details in regard to
that subscription were entered just as soon as the subscription
·came into the office. Just to illustrate I bought a book and
wrote up several entries just to show how it was kept. (Witness exhibits book).
Q. What does that book show that you prepared to represent. this stock register. J list take it column by column
across the page and state what was to be shown under each
heading?
··

.A.. For instance, take two subscriptions that we have
in the record here; it would give the date; in the next column
the name, Dr. J. H. Dunkley; in the next column the amount
of cash paid, ·$200.00; in the next column note accepted
$300.00; next column, address, Roanoke, Virginia; next col~
umn, the number of the subscription; in the next column. the
name of the salesman; next column the amount of commissions paid the salesman; and the next was left blank. If there
was anything out of the ordinary we would mention it in that
column. "In the next column was entered the number of shares
sold.
·
Q.Was that book kept in a. chronological order and every
subscription reported to the office entered on that bookY .
A. Absolutely: The whole thing· centered around this
book. It was a book of priglnal entry and that is· why the
auditor had so much trouble; if he had had this book he would
have had no trouble. The entries were made from here to the
cash book and journal.
Q. Suppose a subscription had been cancelled or trans. i[436] ferred or anything like that; would it appear on this
bookY
A. Yes, sir, right ou this book. We would give the
whole history from the first to the last, complete ·data.
·
Q. ·Did that book show the number of shares actually issued and outstanding 1
A. Yes, sir.
Q. The book whic~ you have described as the stock
register book has not been produced?
A. No, sir, I have never seen it..
Q. It bas been intim.ated in these deposjtions that this
memorandum of April 6, 1917, in the handwriting of W. P.
Henritze and filed as Exhibit Henritze No. l was furnished
to the Investigating Committee by you. Is that true or not?
A. No, sir, it is not true. I did not furnish it to them.
Q. What became of this paper after Mr. Henritze wrote
it in the hotel a.t Logan in the presence of you and Mr~ Mc.Nulty?
A. In the files of the company.
Q. What Company T
A. I turned all of that over to the Burneagle Co~ I
do not think that was ever in the f~es of the Coal Securities
Company. I think it was in the files of the Burneagle Company.
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[437]

Cross Examination

By Judge Menson.
Q. You said that Mr. Henritze was to be paid this 20
per cent. and for this 20 per cent. his duty was to help in the
organization of the company and get out and help sell stockY
A.. Yes, talk the thing·, boost it up; help me to sell it;
talk it on the streets or anywhere else ; West Virginia or Virginia.
Q. He was expected to perform these services f
A. Yes, sir.
Q.. You expected him to perform services worth that
much money and that was what you agr~ed to pay him the
20 per cent. for 7
A·. Yes, sir.
Q. Who was the Coal Securities Company?
A. The Coal Securities Company was myself, Mr. Henritze, Mr. Walker and Mr. McNulty. They participated in the
profits of the Coal Securities Company.
Q. Did you sign ·an the checks and handle all the funds f •
A. I signed most of the checks. In. my absence Mr.
¥oomaw signed them.
By Mr. M. M. Caldw.ell. Counsel for Mr. W. P. Henritze
files an exception to all of the a hove deposition as repeating what has already been gone into in chief by the witnesses
on the stand.
[438]

Re-Direct Examination

By Mr. Han.
Q. You answered Judge Henson by saying that Mr. Henritze was to get his 20 per cent by talking up the company and
helping to promote it. Out of his 20 per cent. his proportion
of the expenses of the organization and other expenses that
you described in your direct examination were to be paid,
and that they were paid out of 20 per cent. before the distribution, were they not T
A. Yes, sir.
Andfurther this deponent saith not.
(Signature Waived.)
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DR. BEN MOOMAW.
Dr. Ben Moomaw, a witness of lawful age, being first
duly sworn, deposes a.s follows :
[439}

Direct Examination.

Q. I ·believe you have testified· in this case before Y ·Yes sir.
Q. Were you a' member of the Board of Directors of
the Burneagle Coal & Coke Corporation in 1921 Y
A. I think that was when I was on the Board; at the
annual meeting ·in 1921, as well as I remember.
Q. Did you make a trip to examine· the property of the·
Burneagle Coal & Coke Corporation prior to the meeting of
the stockholders held on January 6, 1920 Y
A. Yes, sir.
Q. When did you make that trip and how did you happen to make it?
A. I think I left here on the lOth of December. I went
out to Bradshaw, of Dry Fork, to visit Mr. Happersett. He
was a coal mining engineer and operated mines for the Bradshaw people there and was a very good friend of mine; had
been in the coal fields for 20 years.
Q. Ho'v did you happen to make this trip?
.
A. I made it- for the purpose of making a personal investigation of the actual presence of coal and the condition of
the property. Just to get all the information I possibly could..
Q. Did you take }.llr .Happersett with you to examine
the property?
A. I paid my own expel'lses out there and his expenses
from his home out there and back to his home.
Did you discover that any borings or drillings had
·[ 440] been done on the property when you got out ther~f
A. Yes, sir.
Q. How did you discover that, from information furnished by whom 1
A. By tlie 1\!Iitchell 's. I stayed all night there, they are
on the property. One of the first questions Mr. Ha.ppersett
asked me on the 'vay out-he being a mining engineer-was
about the core drills. I told him I never heard of them and
didn't know anything about them. He seemed to be very much
surprised that I could not tell him whether or not such work
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·had been done ; so in talking to the Mitchell's that night we
asked them that specific question and they told us there had
been.. _·. . .
Q. Did they sh_ow you the .holes or any of them 7 .
A. ·Yes. They took us to one hole away up on the side
of the mountain.
.
Q. Was that the only hole they showed you 7
A. . T.h~t ~ the only one we inspected. The one nearest
the railroad, there had been a shed or something. built over·
·it an~ he ..did not go to the trouble to remov~ it. lie told us
he would show us the one further up the mountain. We went
up there ·and just looked there to verify his. statement.
Q. When you returned to Roanoke after. that visit, did
[441] .you report to the Board of Directors the ·fact that these
r drillings had been made y
A. Yes, sir.
.
Q. Had the Board had any information of these drillings before that time?
A. None that I could ascertain. Those whom I asked
knew notJWtg.,about it.
Q. Did you also report to the stockholders meeting
tllat these bqrings had been made!
A. ·Yea, I reported at that meeting in January, 1922.
Q. When was it that you were out there and learned of
the core drillings? .
.
,
A. · 1921 as well as I remember,- December, 1921, just
prior to that annual.meeting in January, 1922.
.
Q. Were you advised to examine the log of those borings!
A. Mr. Happersett said that the thing I should do was
to get the logs. As soon as I oame back I set about to get
hold of them to examine them.
Q. Did they show favorable or unfavorable? .
Objected· to by ,Judge Henson because the question of
whether the borings showed favorable or unfavorable would
seem to be a question for an expert.
A. Well, they didn't look favorable to me. In running
down the figures they showed very little coal.
Q. I\ will ask you this question. When you came
back from that visit when you discovered that these borings.
had been made and took the matter up With directors and
stockholders, so far as you could ascertain from either the

.I
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Dir-ectors. or stockholders, had they had any information. as
to those borings before you discovered that they had been
made and reported them!
· By Judge Henson. 'rhis is for the Directors and· stockholders to say, not for-the witness. I object.

A. No, sir, I did not find anybody who knew anything
about those borings. I could supplement that by saying that
Mr. McNulty knew about them when I inquired about the log.
Q. Did anybody else know about them as far. as you
[ 442] could find out?
A. No, sir.
.
Q. When you inquired of Mr. McNulty about those borings and the log, did he say anything about the favorable or
unfavorable character of them?
A. I do not remember what his comments were regarding that.
· Cross Examination .
. By M. M. Caldwell.
Q. You say that was a friend of yours you took on the
property?
A. Yes, sir.
Q. Ho'v long had you known him Y
A. About 16 or 18 years, about 16 years.
Q. Had you us~d him in any matters before this of a
similar character?
A. No, sir.
,[443] Did he give you his initials¥
A. No, sir.
Q. What .are his initials~~
A. H. G. Happersett.
Q. What ie his address 1
A. Lives at R. F. D. No.3, Roanoke, Virginia, now.
.Q. Lives in this county?
A. Yes sir, just recently moved here.
Q.Do you understand why he 'vas not brought here as a
witness 0/
•
A. No, sir.
Q.. · Did Mr. Happersett make you a report?
A. He did not make a report. He gave me a little sketch
showing thei cross section of the mountains, showing the
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veins and. giving the names of those veins of coal according
to the geological formation of the whole coal field, ·and probably the names in this would not correspond with the names:
in other sections because the names had interchangeable with
the various sections of the coa] fie.lds. He just gave me those
cross sections of the mountains which were there and should
appear there.
_: Q.. Did they appear there?
. _ A. We examined, as well as I remember, three openings
and· they· appear.
Q. Wasn't the report of this cross section you speak of
very favorable indeed Y
A.i·.,It was what I 'vould consider a favor~ble report.
_Q. From Mr. Happersett T
[444] Yes, sir.
. Q. Do ·you remember what was said by Mr. Happersett or by you as to the value of the property?
A. We discussed that question. He did not make any
positive statement as to the value of" the property. He said
the property would vary according to the price of coal and
according to the timber on it. He said thej property was
.very much damaged and 'vould lessen in value because of
. taking all the timber off of it.
Q. Did you report to the meeting what his valuation
was?
A. I do not remember whether I made any report further than just in a general way.
Q. What was that report in a general wayY
A. I do not remember the figures.
Q. 'They were pretty big, were they not Y
A~ I just don't remember the firgures.
Q. In a general way, don't you remember that they were
pretty bigY
A. Well, it would be what I consider to be a right high
price .for the property.
Q. Didn't it rather excite you Y
A. No, because coal properties at that time I understood
were all more or less inflated.
Q. You mean inflated i11 coal or price values?
[445] A. Price values.
Q. Do you know what you did with that little sketch
that you are speaking of?
A. I reproduced that cross-section that he gave me and
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I have my own- reproduction of the cross secti.on of this moun~

tain.
Q. Have you got the original 1
A. I do not think I have the original sketch.
Q. Can you tell 'vhat you did with it 7
A. I do not know whether I$ destroyed it or filed it, I
think I destroyed it. ·
•
Q. You are not certain about that f
A~ No, sir.
Cross :FJxamination.
By Judge Henson.
Q. At what time did you reproduce this on the card
board that you refer toY
A. Pretty soon after I came back from the meeting.
By Mr. Caldwell.
Q. Would you object to producing the copy that you
have made and file it as an exhibit 'vith your deposition 7
A. Yes, sir, I will file it.
[446]

Re-Direct Examination.

By Mr. Hall.
Q. When ~Ir. Happersett made this cross section that
you speak of, had he seen the log of these borings Y
A. No, sir.
Q. Did he ever see that T
A. I think I shuwed him the log· some time after that.
Q. What ~vas his report on that?
A. He did not think much of it.
By Judge Hens~u.
Q. When 'Nlr. Happersett made this sketch, he had seen
the various openings of coal on the property T
A. Yes. As well as I remember we examined thre~ openings. Then he made this sketch as to the cross section of
the whole field, from his knowledge of the veins supposed to
be in the field.
·
Q. And on that property?
A. I don't know·. He said this is tl1e vein Sl~pposed to
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be,.,found in ·this
them:

co~

field.. He just showed them as he· found-.

.

And further thi~ deponent saith not.
(Signat~re
F~

Waived).

M.MAHOOD

.
F. M. Mahood, a witness of lawful age, being .first -duly
sworn, deposes as follows:
0

'

1[447]

Direct- Examination

By Mr. Hall.
I believe that you have testified previously in this case
that you were one of the Investigating Committee appointed
by the stockholders meeting of the Burneagle Coal & Coke
Corporation held in January, 19227
. A. Yes, sir.
Q.. I wish you would please state whether or not the
books of the Coal Securities Company were tur~ed over to
that Investigating Committee by Mr. McNulty?
A. They were not.
Judge Henson. We think the· witness went into that
question before in his examination in chief.
Q. Mr. McNulty has testified that he turned over to you
and Mr. Easley the Burneagle papers which you requested
him to turn over as a member of the Investigating Committee ·
on the lOth day of January, 1923, that is, within four days
after the appointment of the committee. I wish you would
pl~ase state whether or not you have ~xamined any records
which refreshed your memory as to when these ·books and papers were turned'over to you by Mr."McNultyY
A. I have exam~ned some records· which refreshed· by
memory in this connection and I examined those records because my memory· was very good to the contrary; simply to
verify my recollection I went to some records.
Mr. McNulty did not turn over the books or papers on·
or before the 10th day of January, 1922. It was at least
[ 448] a week aftelj that. that we obtained possession of
them. I heard some of Mr. McNulty's testimony when I was
on the stand before, at 'vhich mention of the meeting at Cook-·

~',
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skey & Johnston's was made by him as being the date on.
which he turned over all of his records to us. It .was not
on that night. As a matter of fact that meeting was about
Monday or Tuesday night in the week and the Saturday of the
same week, four or five days later, those records had still
nqt been turned over to us. The reason I know this is be- .
cause it was that Saturday evening that I was in Mr. McNulty's office and Mr. Easley and-myself were going through
the filing case and we saw in that filing cas·e at that time the
folder which had been referred to as being marked "Jas.
E. Walker.'' We were going over this file together, which was
quite a volumino-qs volume at the time we were interrupted
by Mr. McNulty, as I testified before, ~xplaining that he wanted to use the room, a client had come in and for us to step inside the other room. When I got in the other room I found _
Mr. J as. E. Walker and 've engaged in conversation, during
which Mr. Walker said to me, or asked me the question, of
what had become of a dividend check due him or the Savings
Loan Corporation the first of the year. I told him I had mailed
it to him. He asked me where I mailed it and I replied to his
home address at Philadelphia. He said who gave it to me
and I said you did when you ·invited me to come up and see
you when I was in the neighborhood. He says, I never got it,
I said, you should have gotten it, it has been long enough
now. That was about' the 14th of January. I said if that check
has been lost I had better stop· payment on it and issue· a
duplicate. He said I wish you would see if that check has been
lost or paid, and if it has been paid my endorsement on there
has been forged. I told him I would go to the bank tha.t evening, which was Saturday, and ascertain if the check had come
back. I said, if it has not come in do you want me to stop
payment ·on it. fie said no, I believe you bad better instruct
the bank not to send it back, I believe it would be worth the
amount of the check to get it in my possession., It was for
$250.00, to be exact, and he thought it would be worth his
while to get the check even though it had been forged,. and
not to have the bank send it back at all. I went to the bank
that evening and found that it had not been presented up to
that time, and told them that most likely 've 'vould put in a
stop payment on it ; if the check came in the next day or hvo .
to call me up so that I could give them instructions. That was
on the 16th, that I inquired· at the bank and it still has not
come in. I took it up 'vith 1\{r. Walker and he suggested that
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I -go ahead and· put in a· stop payment. I filed a stop payment
with them.
·
Q. · On what date Y
A.. I was' under the impression that it was on the same·
date, the 16th, but I went by the bank and inquired there and
·their records showed it was entered up on the 17th to stop
payment on this check. It was either Tuesday or Wednesday
following the Saturday that I was talking to Mr. Walker iii.·
Mr. McNulty's office, which was the same day that we were
in Mr. McNulty's office and interrupted.
Q. There has been a paper produced here ~nd filed,
as Ex. Henritze, No. 1, dated April 6, 1917, and is in the
hand-Writing of W. P. Henritze. Mr. McNulty says that he
believes or thinks that you and ~Ir. Easley obtained that
paper from Mr. ObencP,ain. Is that a fact or not a. factY
A. It is not a fact.
[450] Q. Where did you obtain itY
A. We found it in the files of the company that were·
finally turned over to us by Mr. MeNulty.
Q. Mr. McNulty also intimated that when you gentlemen
asked him for those contractst of April 6, 1917 and of May 7,
1917, that you had already gotten possession of those contracts from Mr. Obenchain. Is that a fact or not?
. A. We had no contract from Mr. Obenchain up to that
time. When we asked Mr. McNulty for it we had found evidence of the existence of this contract. As previously testified
to we had found portions of carbon copies which rolated to
the same contract unsigned, which was a . very good
indication that such a contract existed, especially in view
of the fact that it was referred to in the minutes. They only referred to the one contract of April 6, 1917.
Have you been over the minutes of the stockholders and
Board of Directors of the Burneagle Coal & Coke Corporation
to ascertain whether or not those minutes show anything in
connection with the diamond drill boring?
A. Yes, sir.
Q. Please state whether or not there is any minute of
record or any report of record ~bowing the result of these
di~ond drill borings on the property Y
A. There are none that I know of.
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,[ 451]

Cross Examinatidn.

By Judge Henson.

Q. Did you testify before as to what was the first
knowledg·e of this contract between Henritze and Walker and
McNulty dated April6, 1917 and 1\tfay 7, 1917?
A. I think so.
Q. Do you recall 'vhat you said as to the time you first
had knowledge of them?
A. I stated in effect that .it was in the early part of the
game while the stock 'vas being sold, 'vhen the corporation
was first formed.
Q. Then you did not have to get hold of parts or
[ 452] scraps of paper to gain knowledge that such a contract
· . had been made, you already knew it?
A. Yes .
Q. Did you solicit 1\tfr. Woodroof to buy some of the
stock of this company?
A. Yes, sir.
Q. Did you. tell him anything about these contracts?
A. I do not recall that I did or that I did not. We were
half and half on it. We divided up on the commission on the
stock I sold.
Q. You and Mr. Woodroof were engaged in selling some
of the stock~
A. Yes, sir~
.
Q. Did you tell any of the people you sold to about the
existence of those contracts f
A. No, sir, I expla.:ned before why I did not do that.
And further this deponent saith not.
(Signature waived.).
[453]

E.T. P. EASLEY

Mr. E. T. P. Easley, a witness of lawful age, being first
duly sworn, deposes as follows:
Direct Examination
By ]\tfr. Hall:
Q. · This paper in the handwriting of W. P. Henritze,
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filed as Exhibit Henritze No. 1, dated April 6, 1917, I wish
you would please state whether or not that paper was turned
over to you by Mr. Obenshain¥
A. No, it was not.
Q. . Where did· you get it Y
A. We found it in the files of the· Burneagle Coal & Coke
Corporation, the same files that were delivered to us by Mr.
McNulty.
Q. It has been intimated that the contracts of April 6,
1917 and of May 7, 1917, were all in your hands or in the
hands of the Investigating Committee when we were trying
to get them,from Mr. McNulty. Were they actually in your
hands at that timeT
A. No, sir. We requested Mr. McNulty to deliver those
contracts to us several times,. repeatedly. After we fin~ly
obtained these copies from Mr. Obenchain I do not think we
ever mentioned the contracts again to Mr. McNulty. I lmow
we never requested them of him again after that a~yhow.
Q. Mr. McNulty has testified that he turned these papers
over to you of the Burneagle Coal & Coke Corporation on
January 10, 1922. Have you any records by which you refreshed your memory to show the date they were turned
[454] over Y
...
·
A. Yes, sir. Upon request Mr. Murray has delivered to
me two letters which I wrote him in reference to these very
matters at the time. In letter bearing date of January 16, 19221
I said ''We s11:cceeded in getting cash book, check book, stock
books, ledger and bills receivable book but none of the files of
the corporation, correspondence or copies of the contracts,
nor bank books nor cancelled checks. That was ten days after
this committee had been appointed. On January 25, 1922, I
find copy of a letter written by me to Mr. Murray, in which
I stated: "We'have been unable to get any of the bank books
or any of the cancelled checks ; ·also unable to find a single
signed contract in the entire· records besides the minutes of
the stockholders and directors referring to such contracts.''
That was on January 25th. Up to that time we still had not
received these items.
.
.
Q. A great deal has been said by Mr. Henritze about ·
payment of engineering· expenses and development work by
him. Have you made up, from the books of the Burneagle
Corporation, a statement of the engineering expenses which
have been paid by the· company!

,..
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A. Yes, sir.
Q. I hand you a statement headed ''Engineering Expenses'' which .shows the amounts, the dates, the payments
and the parties to whom payments were made aggregating
$6092.75. Do the books of the company show that those payments were made to the parties and the dates set forth on .
that statement f
A. They do.
1[ 455] Q. I will ask you to file that statement as "Ex. E. T.
P ..Easley, ''A''.
A. I file the same as requested.
Q. I also hand you a statement headed ''Development
Work", showing that on certain dates payments to .certain
parties aggregating $434.40 were paid. I will ask you if the
books of the company show· that the payments were made on
the dates set forth in these statements to the parties in the
amounts sho,vn on that statement Y
·
A. They do.
Q. I will ask you to file that paper as "E. T. P. Easley
Exhibit B ".?
A. Ido. ·
Q. Something has been said in the evidence about certain diamond drill work. Have you looked into the books of
the company to ascertain how much was .paid on account of
that work and when the payments were made?
·
A. I have.
Q. I hand you a statement headed ''In re Diamond Drill,
Work.'' I will ask you to. please state whether or not the
books of the company show that on the dates set forth in this
statement the parties we·re paid the amounts opposite their
respective names making a total of $5132.87?
A. They do. I here,vith file it as "Ex. E. T. P. Easley
C".
Q. Some reference has been made to certain squatters
on the property and the expense the company incurred
[456] in trying to get rid of these squatters. Have you made
up
statement of. the attorney's fees which appear
from the books and records of the company -in conection. with
the claims of these squatters totaling $750.00?
A .. I have.
Q. I Show you a statement headed ''Attorney's fees,
in re squatters". If that statement shows the fees paid in
that connection accord1n gto the records of the company. I

a
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will ask you to file that as ''Exhibit E. T. P. Easley D' 'Y
A. I file it as requested.
Q.. Are. there any other attorneys fees disclosed by the
records of the company Y
A. Yes, sir.
Q. I .show you a statement headed "Other attorneys.
fees,'' aggregating $5100.00, and if that statement correctly
shows the amounts and the parties in whose favor those fees
were charged or paid, I will ask you to file that as ''Ex.
E. T. P. Easley E '', with your deposition Y
.
A. . I file it as requested. It does not show other attorney's ·fees complete. This does not include attorney's
torney's fees complete. This does not include attorney's fees
on notes on which suits were brought and which amounted to a
considerable sum. There was no way for me to obtain ac~
curately the amount paid for such legal work.
Q. In the statement ''Attorney's fees, in re squatters,
[457] Exhibit D' ', I wish you would please state whether or
not.all of these fees shown by this statement ha.ve actually been paid Y
A. $250.00 has actually been paid, $500;00 has been
charged by C. S. McNulty but has not been paid.
Q. You have already explained the circumstances under
which that $500.00 was charged Y
A. Yes, sir.
Q. Have all the other fees that have been shown. by
these two statements of attorney's fees been paid with the
exception of that $500.00 feeY
A. Yes, sir. All others have been ·paid with the exception of the $500~00 fee to Mr. C. S. McNulty.
Q. Have you examined the minute book of the Burnea:gle Co·al & Coke Corporation showing the stockholders
meetings that were held after the promoters and what directors were elected a.t each stockholder's meeting?
A. I have.
· Q. I wish you would please take the minute book and
state from it when the first stockholders meeting other than
the incorporators ~as held and who ·were the directors elected at that meeting Y

Exception by lYir. A'L M. Caldwell as the minutes are the
best evidence.
A.

The f_irst stockholders meeting was held

~Iay

1, 1918,

/

'\
'··
'l

at which meeting the following directors were elected:
{458] Jas. E. Walker, C. S. McNulty, W. M. McCorkle, Jno.
D. Woodroof, Wm. M. Layman, L. R. Hammond, A; W.
Howard, J. H. Murray, Cornelius Gilbert and E .M. Coulter..
Q. All of whom served for the year?
A. Yes.
Q. When was the next stockholders meeting held and
who were the directors elected at that meeting?
A. On May 26~ 1919, and the following directors were
elected: Wm. M. Layman, W. H. McCorkle, Jas. E. Walker, W.
P. Nininger, Cornelius Gilbert, C. S. McNulty., Jno. D. Woodroof, L. R. Hammond, J. H. Murray and E. M. Coulter.
Q. When was the next stockholders meeting and who
were the directors elected at that meeting?
A. All of these directors did not serve for the year. On
December 9, 1919 at a meeting of the Directors J as. E. Walker
r·esigned and J. W. Gillespie was elected to serve in his place.
With this ·exception there was no change in the B'oard· during
that year. The next stockholders meeting was held on May
29, 1920, at which the following directors were elected: J.
W. Gillespie, C. S. McNulty, W. P. Nininger, Cornelius Gilbert, W. N. Key, W. M. Layman, L. R. Ha~ond, E. M.
Coulter, W. M. McCorkle and W. P. Henritze. After the
Board was elected, Mr. Layman stated that he lived in the
country and he resigned, and J. D. Woodroof ·was elected to
his place on the Board on the same date and in the same
stockholders meeting.
.
Q. When was the next meeting held and who were the
[ 459] directors elected?
A. The next meeting was on July 5, 1921, and the following directors were elected: J. W. Gillespie, C. S. McNulty, Dr. Ben 1\t!oomaw, Cornelius Gilbert, W. N·. l{ey, W.
P. Henrit7e, L. R. Hammond, E. M. Coulter, W. M. McCorkle
and ,J.D. Woodroof.
Q. These directors all serYed for the year.
A. Yes.
Q. When was the next meet:ng and who were the direc:tors elected Y
A. The next meeting held was on ~fay 27, 1922, at 'vhich
the foll.o,ving directors were elected: C. B. Easley, E. T. P.
Easley, F. M.' Mahood, E. M. Coulter, W. N. Key, J. D. Pleasants, L. R. Hammond, L. B. Davis, Dr. B. C. Moomaw, Dr. E·.
C. Ambler.
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Q~ · They were the last directors elected by the corporation?
A. Yes, sir,. the3y are serving today.
Q. Have you examined the records of the company to
see what part, if any, of the bonus stock that was issued to
C. S. McNulty and J as. E. Walker was transferred to J. W.
Gillespie Y
·
.
A. All of the bonus stock issued to J as. E. Walker was
transferred to J .W. Gillespie, 850 shares of the bonus stock
of C. S.·McN"Q.lty were transferred to J. W. Killespie.
Q. What part of the J as. E. Walker bonus stock that- was
-transferred-to J. W. Gillespie was transferred back to Jas. E~
Walker, if any 7
A. There were- 500 shares of the J. W. Gillespie stock
transferred .back to Jas. E. Walker. The records do
'[460] not show, or so far we have been unable to find whether
that came from· part of the bonus stock or· part of the
purchase stock.
·
·
Q. Was this bonus stock voted by J. W. Gillespie in
stockholders meetings Y
·
A. Itwas.
· Q. There. has been some reference in the testimony of
Mr. McNulty that he employed Mr. Tillman to make up some
book. What book was· that Y
A. It was that stock ledger showing the stockholders as
of that date.
Q. . You heard Mr. Obenshain describe the stock register
that was kept showing all of these sa~es of stock, did you not Y
A. Yes, sir.
·
·Q. Was this book that Mr. Tillman made up anything
like that stock register and did it contain the complete in-.·
formation the stock register book contained?
· A. No, sir, it only contained the number of shares held
by each stockholder and the certificate number and transf~~s
after that date.
Q. You have never been able_ to find this stock register
bookY
A. No, sir, I have not.
Q. Mr. McNulty states that the contracts with Henritze
are referred to in several places in the minutes. I wish you
would please state if you have examined the minutes
[ 461] in what minutes t~ose contracts are referred to 7
A. The minutes of the promoters referred to a ·con....
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tract of April 6, 1917. The minutes of the stockholders held
on April 30, 1917, refer to a contract but give no date.
Q. Who was present at that stockholders meeting of
April 30, 1917, as shown by the records?
A. Jas. E. vValker, C. S. McNulty and J. H .. Matthews
·
present.
Q. That minute you ;have reference to of April 30, 1917,
is the minutes of the incorporators;-- is it not Y
A. Yes sir.··
Q. Is there any other reference to either one of those
contracts in the minutes Y
A. In the meeting of the Directors held on the same-date
at which Jas. E. Walker, C. S, McNulty and J. H. Matthews
were present, there is a contract referred to· but no date given
to this contract.
· ·
Q. Are those contracts, or either ·of them, or any contract in reference to the purchase ·of the property referred to
in any other minutes of the company Y
A. At the annual stockholders meeting on May 25, 1918,
in a written report by the Vice-President, C. S. McNulty, I
find this reference: "We· entered-into a contract with Mr.. W.
P. Henritze who owned and controlled all of the stock in th~
said company and agreed with .him to pay $25,000.00 for
,[462] the cash payment on the property, the same to be taken
· in stock of the new company provided the same 'vas
organized and stock fully subscribed for." That is the only
other reference I find to this contract in this minute book.
Q. Or to either of them f
A. I do not find any reference anywhere in the minute
book to the contract of Ma.y 7, 1917.
Q. Does it appear from the records of the corporation
that the minutes of the promoters of April 16, 1917, or the ·
minutes of -the incorporators of April 30, 1917, 'or the minutes
of the directors of April 30, 1917, were ever read at any other
stockholders m~Jeting, or subsequent me~ting of any kind, and
approved?
A. No~ sir, there is no record of their having been.read
or approved, any of these minutes just mentioned.
Q. Have you examined the m ·nutes and reports to the
directors and stockh~lders to see if there is any record of any
report to either the directors or stockholders in connection
with the diamond drill borings T·
·
•
.
· A. I have.

380
Q~ Did you find any reference in any of those records to
the diamond drill borings 1
A. I did· not.
Q. Please state when the records of the corporation
show that the last payment .was made to the Sullivan
[463] Machinery Company for the diamond drill work?
A. The last payment, there. was no date given anywhere. There was an item of $50.00~ This was an item of
2 1-2 days when the drill was. not at work on· account of·high
water. This item of $50.00 was contested.
Q. That item, you mean, was in dispute¥
.A. Yes, sir, $50.00~
··: Q·. When was the.last substantial amount paid, and what
was· the amount. of itt
A. May 15, 1918, to Sullivan Machinery Co. for core
drill, amounting to $1634.00.
Q. Have you examined the records oli file in the pape:rs
of the Burneagle Coal & Coke Corporation to see when thereports of that drill work were made to C. S. Mc:N"ulty?
A. I have.
Q. When were the reports made Y
A. There was a statement in the files of this No. 4 hole,
which was the last hole drilled, bearing date April 27, 1918 ;
also statement from the Sullivan Machinery Co. dated May
1, 1918, showing the balance due in full as of that date, which
item also includes hole No. 4. Copy of letter from Thos.
Robinson, engineer, to C. S. McNulty, dated April 22, 1918,
reports drilling No. 4 hole completed. Copy of letter
[463] from C. S. McNulty to Thos. Robinson ,engineer, dated
·
April 27, 1918, acknowledges receipt of the letter of
April 22nd reporting drill completed; letter from Thos. Robinson to C. S. McNulty, dated May 2, 1918, reports that he is
mailing that day report on drill on hole No. 4; check of Burneagle Coal & Coke Corporation dated May 15, 1918, pays
statement of the Sullivan Machinery Co. dated May 1, 1918,
which includes hole No. 4; letter from the Sullivan Machinery
Co., dated May 27, 1918, acknowledges receipt of above check,
May 20, 1918.
Q. Have you got in the files copy of a letter from C. S.
McNulty to Thos. Robinson, dated March 22, 19187
A. I have.
· Q. I show you a carbon copy of a letter dated March 22,
~918, addressed to Thos. Robinson, Verner, Logan County,
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West Virginia, signed by the Burneagle Coal & Coke Corporation, by
Vice-President, and what purports tq
be a reply to that letter dated March 26, 1918, at Verner, West
Virginia, addressed to C. S. 1\fcNulty and signed by Thos.
Robinson. I will ask you to please file this carbon copy of
March 22, 1918, and the letter of March 26, 19.18, as a part of
your depositions, as "Ex. E. T. P. Easley F".
A. I herewith file the same' as requested.
Q. Where did you find these two letters which you have
just filed in your previous answer f
A. In the files ·of the Burneagle Coal & Coke Corpora,[ 464] tion.
Q. Who was Vice-President of the Burneagle Coal &
Coke Corporation as shown by the records on March 22, 1918?
A. C. S. ~1.cNulty.
Q. I wish you would please refer to the minute book and
to the record of the annual meeting of the stockholders on the
25th of May, 1918, and read into the record what is shown
with reference to the quality and quantity of coal on the
property by the repo;~.·t of the Vice-President, C. S. McNulty,
to the stockholders and officers of the corporation 7
A. Quoting· from the report of the Vice-President, dated
May 24, 1918 :
·
· ''There is no question as to the quality and quantity of
coal on· this property. In addition there is a quantity of valuable timber on this property. We believe as soon as the railroads are in condition to ship lumber we can get a saw mill
on this property and sell from $50,000.00 to $60,000.00 worth
of sawed lumber which is too good to put into miners' houses,
and there 'vill still be sufficient lumber on the property to
take care of all necessary building materials -for the operation of the co a 1."
Q.
made?
A.
Q.
ing the
signed?
A.

Who was Vice-President at the time that report was
C. S. McNulty.
By whom are those minutes of that meeting embodyreport, from wh:ch· you have just read an extract,
Signed hy C. S.

~IcNult~,

Chairman.

Exception by Mr. M. M. Caldwell, as the minutes are the
best evidence a.nd are already in the record.
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Counsel for complainant state that they do not understand that. the whole minutes book, which is volumin[ 465] ous and will encumh~:r;- the r~cord, is in evidence, but
there was an understanding between counsel that counsel for the respective parties could designate such portions
·of the minutes as they desired to have made a part of the r~
ord. For this reason, we have had the witness, Mr. Easley,
designate and read into the record such portions of the m.lnutes ai!J we thought applicable ..
Cross Examination
By Judge. Henson:
Q. I Wish you would describe the book as best you can
in which t4ese minutes are inserted, just describe it as best
·
you can?
A. It is just a loose leaf ledger, with black binding, red
back, good condition, pages all numbered consecutively.
Q. On what page· does the first entry appear 7
A. Page three of the minute book.. .
Q. They extend to page 151 Y
A. Yes, sir.
Q.. Are there any pages missing from that book?
A. I do not think so, Judge. There seems to be an additional page entered at pag~ 106, numbered 106 lh, but I do
not tliink there are any pages missing.
Q. Page 106 lh is the page consisting of the tabulated
sheet?
A. Yes, sir.
Q. All the· pages to which you referred and from which
you read, are in their proper· places in the book 7
A. They are.

By Judge Henson: I shall· not ask that this book be filed
as part of the record, but if I need it for the inspection
[ 467] of the court, I presume there will be no objection to my
using it. ·
By Mr. Hall: There is no objection. We agree that the
whole minute bok is available for the inspection of the court,
if desired, or counsel for the respective parties may read any
portions des,ired of the minute book into _the
record.
'
(

Q.

I understand that it is in good shape Y ·
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A. Yes, sir, it is in g.ood sh,ape.
Q. You were one o( the committee that formulated· the
reportY
A. I was appointed January 6, 1922.
Q. You have read from the books of the Burneagle Company as to what fees were charged.'and what fees were paid,
legal fees. Do all of these fees appear on page 34 of this
Investigating Committee's report; if so, what difference, if
any, exists between the items on page 34 for legal services,
and the items you have furnished in your deposition Y
A. This.list of fees on page 34 of the report of the Investigating Committee is simply a statement that Mr. McNulty made up when the report of the Investigating Commit.:
tee was completed and ready to be reported to the stockholders. There are items on this list that we did not find in the
correspondence and that were not on the records of the company.
[468]

· Re~Direct Examination

By Mr. Hall:
Q. Judge· Henson has asked you about an account which
appears on ·page 34 of the repo.rt of the Investigating Commitee ·under the heading ''Statement of account of C. S. Me- .
Nulty with the Burneagle Coal & Coke Corporation.'' Who
made up that reportf
·
A. Mr ..McNulty.
Q. How did it come into this report and become a part
of itY
A~ It was put in there at Mr. McNulty's request. He
asked us to audit that report and approve' it. We told him
that 'Ye did not consider that part of our duty or that we had
authority to approve it
·
Q. Ho'v long before the .-report was filed or printed was
this statement presented to the committee by Mr. McNulty?
A. This statement was presented to the committee by
Mr. McNulty on March 1, 1922,: about 5 :30 p. m. We made
our report to the stockholders on l\tiarch 2, 1922, at 2 :30 p. m.
Q. Was this statement of Mr. ~IcNulty's made up from
the books of the: Burneagl~ Coal & Coke Corporation or· from
Mr. McNulty's private books?
A. From Mr. 1\ic.Nulty's private books. We l1ad the
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books of the Burneagle Coal & Coke Corporation.
Q. Db -the books of the Burneagle Coal & Coke Corpor . .tion show any other pajments to Mr. McNulty other than the
ones .shown on the exhibits you have filed Y
A. Yes, sir.
Q. Do they show what they were for Y
[ 469] A. Some show wha.t they were for and some do riot
show what they were for.
Q. You have not included them in the statement of· attorneys' fees that you have filed Y
A. No, sir, .they are not included in that statement.
Re-Cross Examination
By Judge Henson:
Q.

You have stated that the books of the Burneagle Coal

& Coke Corporation show other payments made to Mr. Me-

Nulty other than those mentioned in that report and in your
statement filed Y I will be glad if you will furnish me with a
memorandum of such payments as are shown on the books
of the Burneagle Coal & Coke Corporation with reference to
.pages,·etc., so we may inspect them and check them off.
· A. You misunderstood me. I said .other than the pay· ments shown on the exhibits I have just filed. The report
shows them all or so far as we have any record· of them.
Q. In other words, the exhibits you have filed ·and the
report on page 34 made up by Mr. McNulty show all the payments made by the books.
By Mr. Hall: That is not right. The exhibits the withas just filed and the report of the Investigating Committee show all the payments. Page 34 is simply a private
account of Mr. McNulty's and is not a part of the report.
n~ss

Q. I will be glad if you will examine the books of the
Burneagle Coal & Coke Corporation and show, if you
[470] can, any payments made to Mr. McNulty other than
what is shown on page 34 of the printed record under
date of March 2, 1922?
A. All ·amounts paid C. S. ~fcNulty are in thls report.
Mr. McNulty· has an itemized statement on .page 34 that we
·
do not know anything about.
Q. Dirl you attempt to show by your report all items
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which were shown by the books ·of· the company to have been
paid by Mr. MeNulty?
·
A: Ye_s, sir.
Q. Please point them out and file a statement of it.
A. I will point them out and file a statement ·of · the
amounts paid by C. S. McNulty.
·
And further thi~ d~pone~~ E;aith: not.
Signature waived.)

•[4711

DR. BEN MOOlVIA W, Recalled
Direct Examination

By Mr. White:
Q. Since your examination a while ago, have you been
able to find the original rough draft made by Mr. HappersettY
A. Yes, sir, I found the original in my files.
Q. Will you please file it as ''Ex. Ben Moomaw A''.
A. I file it as requested.
Q. If you have any other statement to make in ·reference to your testimony in regard to that matter, you can make
it.
A. After we made our visit to this property, I came
home and Mr. Happersett sent me a sketch of the cross seCtions of this coal property. It showed the various veins which
should appear on this property. I talked to him about the
possibility of selling this property and he asked me for absolutely the minimum selling price and terms. Commenting on
the seams above the ground, he said that local conditions
change. When Mr. Caldwell asked me if his report was favorable, I think I answered that it was. He commented favorably on the quality, mining possibility of the coal from what
he could see, but he certainly did express very strongly that
removing. this timber seriously affected the value of the property as a whole.
Q. Did he say anything about the core drill being a test 1
A. He said it would be impossible to arrive at an estimate or value of the property until he could determin~
[4721 the condition of the holes, of the core drills.
And further this

d~ponent

saith not.
(Signature waived.)

386
.. MR. C. A. MOQMA W, ·Recalled
Di~ect

Examination

By Mr. Hall:Q. In the depositions here, some reference has been
made to the stock register book that was kept by the Coal Securities Company~ Did you keep such a bookY

Objected to by Judge Henson. The whole question was
·
·
gone into in chief as I remember it.
A. Yes, sir, we kept such a book of original entry.
Q. Was that book rules and did it show in separate
columns, dates of the subscriptions, names of the parties, address, amount to. be paid, the amount paid in. cash and the
amou.nt QY -notes, the salesman and the number of shares Y .
A. ·Yes, sir, it kept a reco~d of all of· those items.
Q.~ Did it show when .the stock was cancelled, when it
was transferred and to whom transferred Y
A. The transfers were not on that book of original entry.
Q. Was there a record kept of that Y
[473] A. Yes.
.
· Q~ What became of that book when you quit the employment of the Burneagle Coal & Coke .Company and the
Cqal Securities Company 1
By Judge Henson: As I remember, the question in substance, was asked before and we excepted to it:
A. _It was left in the office of the Burneagle Coal & Coke
Corporation and the Coal Securities Comp~.ny in the Payne
Building.
·
Q. Where was that office and who had charge of it Y
A. It adjoined Mr. McNulty's office and he· was the
ranking officer of the company then in charge.
Q. There was a statement of Sept. 3, 1918, showing the
condition of the Coal Securities Company, how much had
been paid and who had participated in the profits of that company filed with the defendant's depositions. Did you m~ke.
off that statement Y
A. I· suppose so. If I was there, I did.
Q. Y"Ou ha.ve ·previously testified that you sent copies
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of those .different statements that were made ·off from time
to time showing the payments to the members'of the Coal Securities Company, and its assets. I want to ask.you whether
or not you left with the papers of· the Coal Securities Company in Mr. McNulty's office copies of all of those statements
that w.ere sent out?
A. Yes, sir. I filed .a copy. of .all of. thos~ statements
1[ 474] with the records of the company.
Q. And they were there and left there when you
turned th~ ~records over 7 . ,
A. Yes, sir.
By Judge Henson: ·we move to strike out the foregoing
deposition because it is a duplicate of what he has·preViously
testified to.
And further this deponent .saith not.
(Signature waived.)

(475]

FRANK.L.MITCHELL

Frank L. Mitchell, a witness of lawful age, being first
Quly swo!n; deposes as f_ollows :
Direct Examination
By }'Ir.. Hall :

Q. you we.re s·ummoned as a witness to testify here in
this case, were you not?
A. Yes, sir.
Q. Were you one of the stock salesmen who sold Burneagle Coal & Coke Corporation stock'
A. Yes, sir.
Q. At the time you made those sales, did you know anything about bonus or promoters stock being issued to the promoters?
A. No sir.
Q. Did you know anything about the- promoters participating in a commission on the sale of the stock 7
A. I had an idea there was some expense somewhere.
We charged $25.00, as well as I remember, for par value of
$20.00, so I felt like there was some differ.enc~ there.

It
t
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Q. · My question is whether you knew that that difference went·to the promoters? ·
A. I did not know.
Q. You did not know where it went toY
A. No, sir.
Q. What commission did you get on the sale of the Bur. ·' · neagLe. stock which~ you, ·sold Y
A. $3.00 a share.
Q. ·. Do you know .who participated in that commission:..
A. I do not know whether Mr. Obenchain, Mr. McNulty~
Mr. Henritze or Mr. Walker did.
.::1:.
·''Q. Did you sell any of this Burneagle stock for Mr. McNulty personally 7
A. Yes ,sit.
Q. Howmuch?
A. I could not say just how much I sold.
Q. What commission did you get for the sale of the MeNulty stock?
A. As well as I remember he paid me $1.00 more on a
share.
Q. · For selling his stockY
A. Yes, sir.
Q. In selling his stock, wlult kind of a subscription did
you take from the purchaser of it?
A. I think I sold.some without taking any subscription.
I believe people who had been sold to one time, as well as I
remember! do not think I ga.ve them any receipts. I had a
very good recommendation and they seemed to rely right·
much on what·I said.
·
Q. In selling that stock of Mr. McNulty's, did you let
the people know that you were selling Mr. McNulty's stock in
that corporation f
A. I do not know that I did. I knew at the time I left
here-I left here under the impression I was going to sell his
stock. I do not remember telling any one that I was selling
personal stock.
,[476] Q. Did Air. McNulty know that you were one of the
salesman of the Burneagle Coal Co.-that you were
selling the bonus stockY .
A.· He knew I had been. When I made this trip for Mr.
McNulty, it had been some little time since we sold the Coal
Securities Company.
Q. Was that the trip that you made to Rockbridge?
i.
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To Lexington.
Is that 'vhere you sold most of Mr. McNulty's per...
sonal stock 1
.A. I imagine all of it. ·
Q. Can you tell us approximately how much of it you
sold for Mr. McNulty?
A. Mr. Sitnmons and I together, I imagine, sold from
$10,000.00 to $15,000.00 worth.
Q. That was after Mr. Obencha.in had left·and gone to
the war1
A. Yes, sir, as well as I remember.
Q. Did you take any subscriptions on the subscription
blank or form from these people to whom you sold Mr. McNulty's stock ·personally?
A. I really do not thi~ I d.id. I might have in one or
two cases, but I do not remember.
Q. The depositions which have been taken in Rockbridge
County of the subscribers whom you sold stock to show that
their subscriptions to this stock were taken on the regular
form of the Burneagle Coal & Coke Corporation. With
-[478] your recollection refreshed in that way, do you recall
now whether· or not you took from any o:( the purchasers of Mr. McNulty's personal stock formal subscriptions?
Q.

\

Excepted to by Judge Henson because it is impossible, in
the nature of things, that the mere deposition of a man testifying to a fact about which the witness is interrogated cannot tend to refresh recollection, and moreover we contend
that the depositio~~ do ~ot show such a state of facts.

A. I cannot remember a party I gave a receipt to, if I
did, of the personal stock that was sold.
And further this deponent saith not.
(Signature waived.)
E. T. P. EASLEY, Recalled
By }fr. Hall:
Q. Who was Vice-President of the Burneagle Coal &
Coke Corporation, as ·sho'Wll by the company's records on
March 22, 1918?
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A. C. S. McNulty. I want to corr~ct one answer I made.
The question was asked me from what Mr. McNulty mac;le up
this statement on page 34 of the Investigating Committee.'s
report, and I replied from his own book. My recollection now ·
is that he ask~d Mr. Mahood and myself for a copy of our
report of his account which we had made from the books of
the Burneagle ·Company and that he took our -copy of this account away with him, and I presume used it in part in making
up his account.
·
The taking of these depositions is adjourned until the
18th day of Deember, 1923, at 2:30 o'clock p.m.
[478]

BESSIE W. WATKINS,
Notary Public.

Pursuant to adjournment, the taking of these depositions is resumed this the 18th day of December, 1923, at 2:30
o'clock p. m., at the same place, the following parties being
present:
Judge W. J. Henson, attorney for Jas. E. Walker and C.
S. McNulty.
Mr, H ~T. Hall, attorney for the Burneagle Coal & Coke
Corporation.
i;;

Mr. M. M. Caldwell, attorney for W. P. Henritze.
BESSIE W. WATKINS,
.
Notary Public.
E. T. P. EASLEY, Recalled
Mr. E. T. P. Easley, recalled for the complainant.
Direct ·Examination
By Mr. Hall:
Q. I believe as Secretary of the Burneagle Coal & Coke
Corporation at present, you have such of the :files as were
turned over to you by Mr. C. S. McNulty?
A. I have ..
Q. Mr. MeNulty in his deposition· had something to. say
about the expense to the company of keeping Mr. C. A. Moo-

I
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maw as Secretary of the Company. I will ask you to examine
the paper I hand you and-state whether or not it is a re9eipt.
for the salary of Mr. Moomaw. As Secretary 4id you
[479] find it among· the papers turned over to you by Mr. Me~
Nulty?
A. It is.
Q. I will ask you to file that paper as ''Exhibit E. T. P.
Easley G".
A. I file it as requested.
Q. Mr. McNulty claims that he was not advised as to
the transactions with reference to past due paper of the Burneagle Coal & Coke Company. I will ask you if you found the
letter which] ·hand you under date of April 4, 1919, addressed
to C. S. McNulty and signed C. A. Moomaw, Secretary, among
the papers turned over to you, and if so, please file it as ''Exhibit E. T. P. ·Easley H'' Y
A. I did and I so file it.
Q. There was a receipt introduced when you were on
the stand dated the 20th of April, 1918, showing that notes
agg·regating $30,050~00 were. turned over by the Burneagle
Coal & Coke Corporation to .Mr. Hen:r:itze to be used as col-·
lateral. I will ask you if there is a letter in the files dated
the 23rd day of April, 1918, from Naaman Jackson, Cashier
of the First National Bank of Logan, West Virginia, to James
E. Walker, President, showing that this $30,050.00 worth of
notes were turned over to that bank as collateral by Mr. Henritze?
A. There is such a letter in the files, and I produce it
for the inspection of counsel instead of filing it.
Q. What does the correspondence show which you found
in the Burneagle. files became of. the $30,050.00 worth
-r[48l] of paper turned over to the First National Bank. of
Logan, West Virg:nia, as shown by the letter of
N aaman ,Jackson, which you haye just produced Y
A. There is a letter in the files dated· August 27, 1918,
from Naaman ,Jackson, Cashier, to C. S. McNulty, in which
Naam.an ·Jackson, Cashier, offers to return the notes put up
as collateral for the loan made to Mr. Henritze. By letter of
August 29, 1918, C. S. McNulty replies to Naaman Jackson
saying that the notes can.be_returned for obtaining necessary
renewals, and that it might possibly be better to return the
renewal notes to the First National Bank of Logan as that
bank will probably collect the notes better than the company.
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On. September 24, 1918, Naaman Jackson writes to Q. A. Moo..,
_maw, Secretary of· the Burneagle Coal & Coke Corporation,
in which he .states that he is retuming the notes sent on April
20th for collection.
Q. What was Mr. Moomaw's practice while he was Secretary in reporting to Mr. C. S. McNulty collections and payments that were made ·on account of these notes that were
held by Mr. Henritez as disclosed by the files Y
A. From statements in the files and copies of letters,
Mr. Moomaw made frequent reports to both Mr. McNulty and
Mr. Walker in regard to the collection of notes and what notes
were past due.
[482] Q. Did he also make reports to Mr. Hendtze of collections that were made on account of the notes T
A. I found several copies of letters in there to that effect.
Q. ~Ir. Easley I show you a letter dated May 24, 1919,
addressed to C. S. MeNulty and signed Leon Goodman, together with ·'Yhat purports to be a carbon copy of a reply to
Mr. Goodman's letter dated May 26, 1919. I will ask you if
you found these letters. in the files, and if so, please file them
as ''Ex. E. T. P. Easley 1''.
A. I did so find. them, and herewith file the same.
Q. Mr. MeNulty has testified that just a day or two before the Investigating Committee. made its report, that a demand was made upon him by you and Mr. Mahood to pay over
certain monies to the company, and that the $2590.00 which
he paid you on account of the Luke transaction was paid
under protest and without an opportunity to investigate on
his part. I w:sh you ·would just please state what occurred
between you and Mr. Mahood and Mr" McNulty in regard to
this payment of the balance in Mr. McNulty's hands, and
particularly the $2500.00 on account of the Luke note Y
A. We ·found from the ·minutes of Feb. 10, 1919, I believe, that a re-arrangement of Ll.lke's indebtedness had been
approved by the Board of Directors, whereby Luke was to
pay $2500.00 cash and execute a $5000.00 note, payable in
twelve months, to pay the balance of $7500.00 which he
[483] owed the company ~t that time. Mr .. Mahood and myself were unable to. find from the records and books of
the company where this $2500.00 cash was ever entered on the .
books and went to Mr. McNulty's office and asked him what
became of this $2500.00. He stated that instead of Luke pay-

r
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ing $2500.00 cash he had given a note for $2500.00, and when
we asked Mr~ McNulty where that note was-stating· to him
that we could not find it in the files of the company-he said
this note had been paid. We then asked him what had become
of the money and he said the company had gotten this mon~y.
We asked him then if he had any correspondence in regard to
the payment of this $2500.00 note, and he stated that he did
and asked his stenographer for the Luke file. She brought
him his brief case, and from this case Mr. McNulty produced
correspondence w:th Luke, and showed us copies of letters
he had written Luke aclmowledging receipt of $1037.50 on
May 29, 1918, $1000.00· of which was to apply on the $2500~00
note of Luke and $37.50 interest on same. He also showed us
a copy of a letter he wrote Luke on August 8, 1919, acknowledging receipt of· $121.28, $100.00 to be applied on the Luke
note of $1500.00 and $21.28 for interest. He also showed us a
copy of a letter bearing date November 14, 1919, from himself to Luke acknowledging receipt of $608.16, $600.00 applied
to curtail on the $1400.00 note and $8.16 for interest, and this
letter mentioned a renewal note for $800.00.
[484] Q. Did you make a memo~:andum of those payments
at the time lYir .McNulty showed you this correspondence?
A. We did.
Q. And are you refreshing your memory from that memorandum as you testify 1
A. We did make a memorandum at the time of those
items and I am testifying with this memorandum before me.
Q. Ho,v long was it before you· made your report to the
stockholders' meeting of the Burneagle Coal & Coke Corporation that you took this matter up with ~Ir. McNulty?
A. This _conversation took place about Feb-. 18th or Fe h.
20th, 1922, and our report was ntade to the stockholders on
~!arch 2, 1922. I might sa.)r further in reference to this memorandum and the payment of this $2500.00 note, that we then
asked Mr. McNulty what became of this money, and he stated
it had been turned over to the company. We then produced
the cash book and told him we were unable to find any of
these items on the cash book or any other books of the company and asked him to point them out to us. He endeavored
to do so, and upon failure said that he had received the money
and the company was entitled to credit for same, and that he
,vould gi"'{re the Invest:gating Committee a check to cover the

394
same. No demand wa~ ever mad~ uppn him for this or any·
of the other .~hortag~s~ nor did he pay same under protest. .
· .Q. How much did he pay the Investigating Committee.
to cover .shertages.T. . .
·
A... $5611.82.
Q·.· Did. he offer to pay this amount voluntarily upon be~
ing shown that the. money had been collected and had
.[485]. not· been turned in to the companyl
.· ,
. . A. He did. He also stated that it was. right and fair
th~t he should pay the company interest on this money since.
he had had this money in hand for nearly two years during
which period the company had been paying approxim~tely 10
per cent. on money it owed. However, he did :p.ot pay the inter~s.t on this amount. to the Investigating Committee nor has
he done so since.
. . Q. _Since the last depositions were taken, have you made
any investigation of the records at the .American National
Bank to show what was actually done with that $2500.00 Luke ,
noteY
..A. I have.
Q. State how the note 'vas handled Y
A. The $2500.00 note of I. A. Luke Feb. 21, 1919, due
May 21, 1919, wa.s discounted at the American National Bank.
This note was endorsed by the Burneagle Coal & Coke Company, W. ·P.. Henritze, E. D. li~ins,. Henry Sch~lz and D .. W.
Persinger.· On June 9, 1919, the $1500.00 note of Luke was
given .in rene'Y'al along with '$1()00.00 cash to. curtain same.
This ~ote ·.bore dat~ May 22, 1919 and was due August 20,
191~. :On August 28, 1919, this.note was Qurtailed $100 f. ·
a .:renewal nqte for .$1400.09 .wa:s .given dated August 20,-1919 ~
arid due N.o:v:. ~s·, 1919.. On Nov... 25, J919, this note was curtailed $600.00 and a ren~wat note for $8QO.OO given dated Nov.
18, 19).9, due.Jan. 18, 1920, which note was paid at maturity.·
This information was all gotten from G. C. Holcomb,
[486] Cashier of the American National Bank.
Q. Did. the -Burneagle Coal & Coke ·corporation get any
cash for .these payments that were. made on that Luke $250Q.OO
. note?
· ·. ·.A. ·None whatever.
· Q. Have. you examined the account of W. P. Henritze to-:
see whether they were credited on his account?
.A. I have.
. Q. And were they T
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.A.... They no,vhere appear on Mr. Henritze's account.

\

Q. Please look .at Mr. Henritze 's account and see what
payments are. credited on that account· since the date this
Luke note of $2500.00 was given Feb. 21, 1919?
A. On April1, 1919, there is a charge against Henritze·
for B. F. lnge note, $530.00. On May 1, 1919, Mr. Henritze
is charged with-interest to May 1st; $31.98. On July 16, 1919,
Mr. Henritze is charged by check for $1800.00. On Dec. 31,
1919, Mr. Henritze is charged by. check for $10,000.00. On
January 17, 1920, he is charged by check $21,325.29. On Jan.
17, 1920, he is charged by check for $25.00. On Jan. 17, 1920,
he is'charged with timber right for $25,000.00;·
Q. Does that last item you read close the account Y
A. It does.
Q. There are several items of ·checks, one for $1800.00,
one for $10,000.00 and one for $21,325.29. Have you
[487] examined the ·checks that were given Mr. Henrit~e to
-see whether those payments were actually made to him:
by-checks?-·
·
A. I have. Q. Can you produce them 1
· · A.: I have them here and can produce them· if desired.
·(Checks ·produced for in~pection of counsel.)

Q. There is no note for $2500.00 charged there· against
Mr. Henritze since the date of the J:,uke note, or any payment
that would correspond to the $2500.00 or any of the payments,
thereon?
A. There is not.
And further this deponent saith not.
(Signature waived).
1:4.,. M.

MA~OOD,

Recalled

Direcf Examination

By Mr. Hall: · Q. Wer·e you one of the Inve~tigating Committee that
took up with Mr. Mc~ulty the_ payment of these shortages on
the Luke -note, and other· collectiqns made by him Y
: A.· Yes, sir.
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Q~ What did he have to say about the Luke note for
$2500.00 when you took that up with him Y
A. He told us that it had been paid and that he was positive of it.
[488] Q. Did . he show you from his files how it had been·
·
·paid?
A. Yes, sir. "\Ve called his attention to the fact that we
were unable to find any entry on the books showing that the
note had been paid. After that he·explained to us that a note
had been given for it. We were looking for the $2500.00' cash
that the Board of Directors had authorized to be accepted in
settling with Mr. Luke for his subscription whi~h had been
in controversy, and Mr. MeNulty explained that they did not
get $2500.00 in cash, but agreed to take a 60 day note for it,
and he called his stenographer in to get his correspondence
relating to the matter. She found them in a brief case in the
same.room in which we 'vere conversing. Mr. McNulty explained that he had a brief case with all the Luke correspondence to go to Suffolk in a suit then·pending between the company and Luke, and he produced those letters. That was the
:first knowledge that we had of those various credits on the
Luke $2500.00 .note. We made a· memorandum at that time
from those letters 'vhich he had produced. They were written on thin 'vhite second sheets and not the usual second sheet
that we found in: most of the correspondence in the files that
were turned.over to Mr. Easley and myself later.
Q. Did he turn that file over to you and :TYir. Easley Y
A. No he did not. He retained all of those letters in
his files that he had there in the brief case..
Q. You have heard Mr. Easley's testimony as to the
payments that the letters showed were made accord.[489] ing to th~rmemora:ndum that you and Mr. Easley made.
Is his testimony correct as to those payments?
A. Absolutely. That is just the way Mr. McNulty gave
it to us. We made the pencil memorandum just as J\IIr. Easley
has recited. Those dates are correct and the amounts are
correct. This happened from Feb. 15th to Feb. 20th, certainly ten days prior to the Hme we h~d to make our report,
and perhaps as much as two weeks prior to that date. We
were discussing w-'th Mr. McNulty the question of postponing
the meeting. It had been called for Feb. 24th but Mr .. McNulty was going somewhere and he wanted the date changed,
and tha.t was agreed to and the meetin~ was postponed until

(
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March second.
After talking over the L1.1ke matter and after Mr. Me•
_Nulty had thoroughly satisfied himself that the items were
- not recorded on the cash book, he -said to us that he hoped we
did not think that he had intentionally failed to put this on
the books or failed to have it put on the book intentionally,
there 'vas no desire on his part to do so, and even used the
expression that it would· be bad if "this should get noised
abroad; 4e said that he would not like for it to be talked
about; that he did not have any idea that he owed the company that much money or owed them any money; that. it would
be hard for him to dig it up but he would do it. We asked
him if he did not think it would be right for him to pay
[490] interest and he rather agreed to that. He spoke right
much about its being a hard blow and I remarked, in a
joking way, that was not all of it, that we had some other
items, statements of other matters that had not been recorded
on the cash book which he received. They amounted to the
difference between the $~500.00 and the $5600.00 that he paid.
We first took up the Luke :matter. He entered no protest at
that time or later when he gave us a check.
Q. You have heard Mr. Easley's testimony as to the record at the Bank. Is that a correct statement of the information that you all got from the American National Bank as to
the handling of the Luke note for $2500.001_
A. That is correct as far as Mr. Holcombe gave it to us.
He made a written memorandum and signed his ·name to it
and told us they were the facts.
And further this deponent saith not.
(Signaturo waiverl.)
[491]

C. A.

MOO~fA W,

ReC'alled

DireC't · I~xamination

By Mr. Hall:
Q. While you were Secretary of the Burneagle Coal &
Coke Corporation, under whose direction did you act in handling the funds and notes of the Company?
A. First, under the direction of Mr. Obenchain until he
went into t11e army anrl then after that, unrler the direction of
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Mr. McNulty, who was the ranking officer after Mr. Oben~.
chain left.
.
_.
Q. Did you turn over any notes to.- Mr. ·Henritze on .ac·
count .of the balance due. him.?. .
. A. I think notes were turned over to him conditionally
under instructions from Mr. McNulty, and arrangement mad~
by Mr.· McNulty that he was to be charged with those notes
when collected or they, were to be returned within a given.
time.
··
Q. Did you ever turn over. to liim any notes without being.directed to do so by Mr. C. S. McNulty?
A. Absolutely I did not.
Q~ Did you advise M~. MeNulty of all ngtes turned over
to Mr. Henritze and the payments made thereo~.
A .. · Yes, sir, he had full information, I acted under his
instructions.
·
And

[492]

f~rther

this

depone~t

saith ·not. ·
· · · ('Signature waived.)

Exhibit H. D. Murray No; 1
·Roanoke, Va., Nov. 6th, 1920.

Mr. H. D.· Murray,
Stauntop., .V a. .
My Dear Murray:.
.
.
W. B. Clay paid off your not'e· at'tlie Ntttional Exchange
BanW yesterday, the rebate· interest amounting to $115.00
This made the check which was paid to the National Exchange
Bank $9,885.00, which went to your credit yesterday.
Out of this money, can't you help me out at once 7 I
would not urge you but I have built eight houses and between
the Presidential election, newspaper, and the Banks the cry
has gone out that property is going to be greatly reduced in
value ,consequently, I have been unable to sell my houses.
I note what you say about the Fellers' Loan of $3000.00,
which is due on ,Jan. 19th, and I am this day notifying the partie~ to get ready' ~o pa~ it off. '
In Re: Cahill Loan .Assumed by Edw .Greene: Inasmuch as. I want to: get in aU the· money I can for you so that
you can help me out; I am going to Greene today and tell him

•
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I have another fund with which lean make this loan for three
more years, thereby making it possible for him to pay your
loan off.. Of. course, I would like to keep all of your money
here, but I understand exactly how you are fixed and I·. am.
going to get in your loans for you as fast as possible.
·
In· Re: Z. T. Watson Loan: I am enclosing. herewithpolicy No. 1403275, United -States Fire Insurance Company
of New York, $.5000.00, premium $40.00, expires May 15th,
1923. Place this with your notes representing this loan.
In Re: Dodson Loan: . This prop~rty has been sold by
Dodson to Ellis .Assaid, one of your prosperous Assyrians
and I am sure you will have no _trouble with the interest notes.
If he is delinquent in the payment of his interest,. please notify me and I will advertise his ·property at mice.
In Re : Coal Property : I was out there about thre~.
weeks ago and up on the pro-perty. Our lessees are working
hard to get their surveying done and their sidings in, so they
can begin constructing their tippl,e~ in a short time. I hope
the latter part of next year we 'viii begin to draw some dividend on our stock. I spent one day up on the property arid
everything looks good on the west side of the river. There is
no stock selling here at the present time, and if I were you, .I
would not try to sell it until it begins to bring a dividend and
after that time you can get par or more for it.
The Shrine meets here on .November 20th, 1920, and' we
expect to have a big Ceremonial and I hope you can
,[ 493] come over.
Now, please do not .fail me and I will get Cahill's and
Fellers' money in for you. Please help me out and send me a
check as I am in distress: I will try to .get Cahill's money
immediately· as I have a .fund that I can let Greene have.
With my sincere regards, I am·
Very truly yours,

C. S. McNULTY.
Enclosure.
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Exhibit H. D. Murray No. 2
June ·21st, 1921.
Mr. C. S. McNulty,
Roanoke, V a.

""··

Dear Mac:
Please refer to my letter of the 8th and let me have the
information regarding the Britts matter, together with the
check t sent you, payable to the order of Van Lear Bros.
Also let me have a little of the oft requested information
regarding ·the condition of Burn-Eagle, together with a statement showing the companies financial condition, and list of
receipts and disbursements to date.
.
. As a stockholder, I don't feel that it is up to me to have
to have an accountant examine the books at my expense in
order to get this infor~ation, so _please let me have it at an
early date.
With best wishes to you all,
Sincerely,
HDM-J
[494] Exhibit "Ben Moomaw A'', is omitted by consent of
counsel.
[495]
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Exhibit E. T. P. Easley "A''

Engineering Expenses :
Aug. 22, 1917, W. J. Elgin, Engineer
$ 92.00
Nov. 29, 1917, Bitum~nous Coal & Land Co. (Scho,v)
232.75
Dec. 19, 1917, W. J. Elgin, Engineer
11.8!)
Dec. 6, 1917, Beddow, McCorkle & Wilson, Engrs.
92.70
Feb. 4, 1918, Thomas Robinson, Engr., Salary & Exp. 100.00·
Mar. 1, 1918, Thomas Robinson, Salary & Expense
272.50
Mar. 11, 1918, Ballard, Herrin & Severs, Engrs.
105.00
Mar. 12, 1918, Thos. Robinson, Engineer
250.00
Mar. 14, 1918, Thos. Robinson, Engr. Salary & Exp.
25.00
Apr. 3, 1919, Thos. Robinson, Engr., (not shown)
264.05
Thos. Robinson, Engr. (not shown)
178.40
Apr. 19, 1918, Ballard, Herrin & Sever, Engrs.
117.00
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Thos. Robins on,
May·20, 1918, Thos.· Robinson, Salary & Expense
Thos. ·Robinson; Salary··& Expense
J une-13, 1918, Ballard, Herrin & Savers,
Thos. Robinson, Salary & expense
July 1, 1918, Thos. Robinson, Salary & Expense
Aug. 3, 1918, Thos. Robinson, Salary & Expense
Sept. 27, 1918, Thos. Robins on, Salary & Expense
Oct. 8, 1918, Thos. Robinson, Salary & Expense
Thos. Robinson, Expense
Nov. 6, 1918 Thos. Robinson, Salary
Thos. Robinson, Labor & Supplies·
Thos. Robinson, Salary
Thos. Robinson, Supplies
Jan. 13, 1918, Thos_ Robin son, Salary
Thos. Robins on,, Expenses
Mar. 1, 1918, Thos. Robinson
Thos. Robinson, Salary & Expenses
Jan. 28,1918, Beddo'v &·McCorkle & Severs, Eng.

53·3.5.0
-850.00
100.00
78.60
151.94
200.00
200.00
175.00
50.00
120.75
200.00
306:71
200.00
248.50
200.00
167.90
100.00
319.00
150.00

~

$6092.75
Exhibit E. T. P.

]~as ley

'' B ''

Development Work:
Aug. 2, 1917, Ifarrison Toler, Labor
$ 6.00
6.00
Aug. 2; 1917, B. D. Harvey, Labor
15.00
R. F. Mitchell, Board for self and son
4.50
lVfilton Browning, Labor
107.90
Sept. 11, 1917, R. F. Mitchell (Not shown)
Sept. 27, 1917, C. S. Me (cash paid Fred & P. Harvey 33.00
150.00
Nov. 23, 1917, W. P. Henritze, account to date
$434.40
,[4961

~"}xhibit Jij.

'T. P. Easley "C"

In re Diamond Drill: 'Vork:
Feb. 11, 1918, Ballard, Herrin & Serves, Moving Drill $ 157.50
Mar. 2, 1918, Blankenship, for hauling
12.50
Mar. 5, 1918, R. F. Mitchell, Labor account
. 115.65
Sullivan Mach. Co., Core Drill
1885.00
Mar. 12, 1918, Sullivan Mach. Co., Core Drill
22.22

1
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Mar. 30, 1918, Sullivan Mach. Co., Core Drill
May 15, 1918,. Sullivan Mach. Co., Core Drill
Sullivan Mach. Co., Core Drill

1256.00
1634.00
50.00
$5132.87

. ~j.E~bit E. T. P. Easley ''D''
Attorney Fees In Re Squatters:
Sept 16, 1917, Chafin & Bland, Attys ,Tiller Abst.
$ 50.00
Sept. 28, 1917, Chafin & Bland, Atty~, Tiller suit
100.00
Lilly & Shrewsbury, Attys, Tiller suit 100.00
C. S. McNulty, Atty, Tiller et als
500.00
\.

$750.00

. Exhibit E. T. · P. Easley ''E''
Other Attys. Fees:
July 29, 191P, Lilly & Shrewsbu~y, Retainer recounts$ 100.00
Dec. 20, 1920, Lilly' & Shrewsbury, in re interlocks
100.00
June 5, 1920, C. S. McNulty, Expense & Fees
400.00
July 7, 1920, C. S. McNulty, Expense & Fees ··
·· 4500.00
$5100.00
[497[

Exhibit E. T. P. Easley "F"
March 22, 1918.

Mr. Thomas Robinson,
Verner, Logan County,
West Virginia.
Dear Sir:
I have your letter of March 19th, and note what you say.
What we want you to' do is to put the machinery high enough
on the mountain to go through th~ .·Thacker, Alma, Little
Alma, No. 2 Gas. and Eagle Seams; We fully appreciate the
fact that it will be ·hard for· you to get the machinery up on
the mountain but we would like to have cores from these seams.

•• ......... 4
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as well as f-rom the lo,ver seams.
We are all skeptical of the drill hole on the left ·hand
fork of Spice. After recovering from the shock, we began to
turn over in our. minds how it is possible for both the· Eagle ·
and the No. 2 Gas seams to be split up and worthless, as shown
by the log 011: that hole. Since you were here, I have had a· letter from Mr. Goodykoontz, who, I believe, suspects that our
former drill 4oles were unsatisfactory. I am enclosing you a·
copy of his letter.
I feel sll.re that the Sullivan people did the drilling to
which he refers to in this letter. So you will see the reason
we want the drill put above the upper seams is not only for
the purpose of getting the tops and bottoms of those seams,
but to get the conclusive proof as to what the cores will show
when drilled through these seams of coal, which we know
exist.
As stated above we fully appreciate the fact that it is
going to be difficult to get the drill up on the mountain high
enough to go through these seams, but we are willing to stand
the delay and· expense. You will just have to take the machinery up Deep Ford as far as you can, and then block it and take
it up to the_ top of the mountain.
·
Please insp~ct the three openings in Barn Hollow ·on
Deep Ford. Mitchell can show you where they are. Set the
machinery on the opposite side of the hollow ·and high enough
to get above all of them, and cover the top seam.
I. do not think you will experience any difficulty in getting water up at the head of Barn Hollow. My recolleetion is
·that there was water there last May.
We cannot decide now whether we will put the hole in
Spice Gap or not. We will have to hear further from Mr.
Goodykoontz.
Yours very truly,
BURNEAGLE COAL & COKE CORPORATION,
By Vice President.
,[4981

Verner, W.Va.
Mar. 26, 1918.

Mr. C. S. McNulty,
Roanoke, V a.

Dear Sir: . ·
Your letter of 22nd received also enclosed copy of Mr..
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Goodykoontz. The drill is in .place and practically ready to.
start drilling at point in Barn Hollow 242' above the Eagle
opening on Deep Ford. We had a hard time to get drill to this
point and, had to use blocks in two places which made the
traveling slow and with rains to help out the mud was nearly
hub deep over a good part of the road. We would have had
drill started if we could have been able to get teams across the
river which_has been above fording since Sunday.
As the situation is now it is better for us to drill this·hole
while- set up for· it and in the meantime I can get the road
made up to the top of the mountain. We will have about one
ha.lf mile of· road to cut out of the hill side to get above the
t9n..seam, as it is too steep to block up with what equipment
.we ha.ve to block with. At this move we got a 1f2" wire cable
off of a contractor's hoist but it wouldn't be safe on the steep
places we would have to block so the only thing I see to do is
to cut a road out of the hillside on from 10 to 15 per cent.
~rade and pull the outfit up. This of course is going to be an
awfully expensive piece of road as the hill is straight up and
dQwn.
·
With regard to log of hole on Camp Fork, if I'm not
badly mistaken, Mr. Goodykoontz read me part of a report on
Elk Creek Land Co. property for prospecth~g done on Elk
Creek, which verified the log of this hole, as they found anumber of small unworkable seams at short intervals~ At first
opportunity I will go up Elk Creek and see if I can find any
of these openings. When drill was going thru these seams on
Camp Fork I was present when 'they struck them and the
drill runner would tell us the amount of coal he had gone
through which we would check up when core came out and in
each case he had told us correctly, so I don't think there is
anything incorrect about the report on the hole.
I don't know where Mr. Goodykoontz suspicions as to
unsatisfactory. drilling. came from unless it was from fact
that we wa-nted to drill in Spice Gap as I told him he would
have to get his information regardjng these holes from you.
As _to _openings in Barn Hollow two of them are now
open and the upper one has slid in. I had the lo,ver one cleaned
ouf so we could get coal for the drill on the present hole. These
appear to be well defined seams, but the territory is very
small to go so high on the mountain for.
To get gater to drill_ on top of mountain we wiU have -to
get some pipe, the a:mount I will fi!ld out tomorrow and take
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steps .to get .it. We can get water from head of Barn Hollow
if it rains occasionally, otherwise we will have to drop ·down
some. I will run out grade for road and get work started :on
it right away-unless you direct otherwise; and will get thingslined up for a move to top of mountain so we can get log of
the three upper seams. Even then we may be unable to get
water that high on account of the light pump the Sullivan
people sent here. It labored pretty hard putting water up to
the Camp Fork hole, which was about 200 feet above pump,
but of course a delay on that account would be their troubles, not ours.
In case we should get good· cores from. No. 2 Gas and
[ 499] Eagle would you still want to take the drill to top and
drill the upper three seams-? In case you didn't my 'Starting
road work and getting pipe would be unnecessary expense,
but before I can get an answer to this letter the hole will be
pretty well finished and there would be a delay. Of course
prospecting would show up these upper seams sufficiently,
but I judge you want cores from these to prove up the cor-=
rectness of the drill work. I had better make arrangements to
start road work on Monday, and should have an answer to
this on Tuesday, and in case you didn't want to go higher I
could stop them there.
Yours very truly,
THOS. ROBINSON.
P. S. :-I will give Browning an order for lumber for house
and will start on it as soon as I can get lumber. I guess I will
very likely be arrested for trespassing when I start moving
lumber on the place so if I wire for bail you had better know
what it means. I've never said anything to Tiller about it
yet and won't, but thought it best to get things started before
he begins his plowing.
rr. R.

[500]

Exhibit E. T. P. Ea.sley No. "G"
Roanoke, Virginia
May 22nd, 1919.

Burneagle Coal & Coke Corporation,
Roanoke, V a.
Dr.
To C. ·A: Mooma,v.
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Services as Secretry for January, February,
.. March, April and May, 1919
$150.00_

Cr.:

.

·March 14th, 1919, Cash
April 18th, 1919, Cash

$18.00
20.00

38.00
$112.00,

Balance due
Paid. May 23.. 1919.
C.
.[501]

A. MOOMAW..

Exhibit E. T. P. Easley No. "H" ·
MOUNTAIN :TRUST AND MORTGAGE BANK
.
.
OF
ROANOKE, VIRGINIA
Roanoke,_

Va.~

April 4:th,l919.

.Mr. C. S. McNulty,
Roanoke; Virginia.
Dear Mr. MeNulty:
I am enclosing with thi~ list of past due paper,· also list
of notes not yet matur~:ct· You ·will ·also ·see those held by
Mr. Henritze. The notes held by Mr. Walker are charged directly to Mr. Henritze's account, and are therefore not carried as b~lls ·receivable by the Burneagle Coal & Coke Co.·
The accrued interest on these notes ·to the amount of ·
$60.57 stands charged· to the account of Mr .. Walker.
Yours very truly,
C. A. MOOMAW, Secretary.
[502]

Exhibit E. T. P. Easley No. "I"
Ly~chburg,

"\T a., May 24th, 1919.

C. S. McNulty, Esq.,
Roanoke, Va .
Dear McNulty.
I beg to acknowledge yours of the 23rd inst. and to thank
you for the information given me and your promptness in re-
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plying. You failed, however, to answer one or two questions .
that to me are rather vital in a matter of investment. One,·
is, the experience of-the President, Mr. Walker, in the coal
business and his success in the same, and the other is,. what
promotion fees were paid. I will appreciate your advising me
on this line as well as the price per acre paid for said land.
You also failed to advise me what engineer had reported
on this land, and if the report is available.
You state that the cash from sale of stock has been exhausted and that the former owner of the land .is to get $100,.
000 of common stock. Does this mean that all of the cash from
the stock, some $230,000, as· well as $100,000 of common is to
be paid for 2370 acres of land ,or does it mean that the former.
owner got $137,500 cash and $100,000 common stock for his
land. If the latter what has become of the ·rest of the cash
from the sale of stock?. You must. pardon my asking so many questions, but I an
on a trade with a party here and I want ·to be full handed
with proper and necessary information.
Has the stock any market value in Roanoke at this time!
Could a man get an offer for any?. Has any changed hands
lately and at what figure?
Thanking you, I am,
Sincerely yours,

LEON GOODMAN.
[503]

May 26, 1919.

Mr. Leon Goodman,
Lynchburg, Virginia.
Dear Goodman :
Your letter of the 24th just. received. I did not intend to
miss answering any of your questions.
Mr. Walker has had some experience in coal mining, I
do not know· how much. He has been mixed up with coal companies from time to time for twenty years or more. He will
not take active management, ·however, when the Railroad
is completed, as he is a timber and lumber man.
I think I made it plain to you what promotion fees were
paid. The: sto.ck was sold at $25 per share, . the stock salesmen
receiv~ $5 per share. The price per acre was approximately

408
$100 per acre, $237,500 for 2370 acres of land at least that is .
what it was .represented to us as being.
The $100,000 of stock going to· the owners of the property, .
and the $5 per share for the salesman, are the only promotion
fees paid.
Mr. Karl F. Schoew made the report on the land when we
bought it, and I am enclosing you herewith. copy of s~e for
your information.
None of this stock has changed hands lately in Roanoke,
and it has no commercial value here.
Very truly yours,
Vice-President~

M:R

1[504]

Complainants' Evidence.

Depositions of E. T. P. Easley and others, taken on behalf
of plaintiff at Roanoke, Virginia, on the 18th day. of J anuary, 1924.
PRESENT:

H. T. Hall, Attorney for th~ complainant.
Messrs. M. M. Caldwell and W. W. Coxe, Attorneys for
W. P. Henritze.
[ 505]

E. T. P. EASLEY, Recalled.
Direct Examination.

By Mr. Hall.
Q. In Mr. Henritze's deposition given on January 8th,
1924, he produced a receipt, copy of which is found on page
13 of said depositions, showing a subscription to 700 shares
of the capital stock of the Burneagle Coal & Coke Corporation. This receipt shows the first payment of $7000.00. I wish
you would please state 'vhether or not you have examined the
books of· the company to see how that first payment of
$7000.00 was made!
A. I have.
Q. Just state what the books show in regard to the
$7000.00 first payment?
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A. The books do -not show ,that there was any· cash-what-=
soever. paid on the subscription. They do- show; howe'Ver,
that thre·e notes were given-for the· total' ·subscription ttl 700
shares, two notes for $5250.00 and one for $4900.00, aggragt:tt:.~
ing $15,400.00. ·
Q.~ When·wasthe $4900~00 note dated_and·when paya:blefA. Dated May Sth;-1917, due·June 7th; 1917.
Q. How ·was that· $4900;00: note· paid Y
A. It was paid by the company crediting Mr. Henritze··'
$4900:00 on the· stock subscription and charging his ·account
with $490o~oo--on·the·pnrchase of the property~
Q. Please-refer to Mr.·Henritze's account showing a settlement for the purchase ·of··the·property, and state whether
or not that $4900.00 note was charged to him, and if so unde'D,.:
what date?.
- A. It was charged ·to his· account on May 29, 1917.
Q. That was its due date?
A. No, sir, that was ·prior to its due date. It was ·due ·
June 7th, 1917. It·was 'p=aid ·May 2·fJ, 1917, by crediting·hls
stock ·subscription· account and charging' his property acc-ount~· ·
Q. What disposition was made of that $49000.00?
A. The company received $3500.00 and the ·Coal Securities ·Company received . $1400.00.
Q. Does that $1400.00 represent $2.00 per· share on··
.the 700 shares subscribed ·by Mt. H'enritze?
A. It does. ·
·
Q. How is the difference between the $4900.00 note and ·
the $7000.00 first payment accounted· for Y
A. ~hat is accounted for, I presume, by·the $3.00 per
share on the 700 shares.
A

Objected to by Mr. Caldwell. I object to
ing presumptions, he must state the facts.

Mr~

Easley mak-

Q. What does $3.00 per share on _700 shares amount" to?
A. $2100.00.
Q. Does $2100.00 added to $4900.00 ·make $7000.00?·
A. It does, and this $2100.00 never appears ·on the-records at all. The company received it. in cash or in notes so
far as the records show.
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By Mr.
Q.

Cross Examinat-ion.
CaldwelL
.
How do you get at the figures showing the amount
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that was paid .to the Coal Semtli.ties Company 7
. A. Th~ entry 'on the· books show.
·Q. Please qJiote from .. the 'entry on the books .giving
dates?
i.
• .
. .
A. On pages 6 and 7 of 'the casli book, under date of
Mt;ty 29, 1917, .Mr. Henritze is charged ,$4900.00 on his·personal
account, a.nd Qn the opposite page; the balance of this e~try
is $3500.00 credited to~ capital stock and $1400.00 to Coal
Securities Company. That is the journey. entry.
Q. Are you reading from the Coal Securities Company
book or the book belonging to the Bumeagle Company Y
.A. The Burneagle Coal & Coke Corporation books. I .
have never seen any of the books of the Coal Securities Company. .
.
Cross Examination

-

By Mr. W. W. Coxe.
,
·Q. · Did all the sales of stock go through first the Burneagle Coal & Coke Company and then transferred to the Coal
Securities Company Y
A. Yes.
.
Q. The ~urneagle Co. collected the whole thing and remitted to the Coal Securities Co..Y
A, Yes, so far as the records show.
.
Q. The Burneagle got all that was coming. tQ it out of
the salesY
A. Yes, they got $20.00 per share net on these trans-·
actions,· th:e amount ·that was customary for the Burneagle
to receive on these stock sales.
...
[508]

Re-Direct Examination.

By· ~Ir ... Hall.
Q. That is all it did get f
.. A. Yes.
, Q. The d~fference bet~een the $3500.00 and the $7000.00
in cash as shown by that receipt as first payment went to
Henritze; $2100.00 -to the Coal Securities Co.; $1400.00 representing respectively $3.00 and $2.00 per share on the stockY '
A. The books show that the $1400.00 went to. the Coal .
Securities Company, the $2.00 per ·share, and that the $3.00
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per share was never paid at all by Mr. Henritze, that he re-~.
tained it. The books do not show that he retained it., they ,
show that Mr.. Henritze never paid it to the company at all.
By Mr. Coxe.·
Q. The books just do not show anything at ·anY ·
A. ·They show that he did not pay it.
He might have paid it and the books not show it?
;[509] A. O{ course I could not swear as to the accuracy of
the boo~s; they do not show it..
Q. There is no entry on the books to acount for the $3.00
per share?
A. No, no entry on the books to show that the $3.00 per
share was ever paid.
·
And further this deponent saith not.
(Signature waived.)
~IR.

H. E. OBENCHAIN

Mr. I:I. E. Obenchain, a witness of lawful age, being first
duly sworn, deposes as follows:
Direct Examination
By Mr. Hall.

..

Do you recall this subscription of Henritze to the. 700
shares of stockY
A. Yes. sir.
Q. How did he settle that $7000.00 fi.rst payment?
A. He was allowed $ROO per share commission, and the
· settlement was just as Mr. Easley pas outlined it.
Q. Did you have a personal cQnversation with Mr. Henritze whereby he 'vas to be allowed $3.00 per share commission?
A. He wa..s a. salesman, he was allowed his commission.
Q. You have no affirmative recollection of any conversation with Henritze whereby it 'vas agreed that he was to re-tain $3.00 per share. on this particular sale?
A. No, he was selling stock. He sold himself 700 shares;
no argument about it. He 'vas allowed that and went ahead.
Q. You understand it may be just as you say, probably
was that way, but what. I mean to say is tha.t yon are just

412 gQing rPY :what ·the.- entries on the .books. show.. and what. your-:
p:r~sumpttorifwas·Y

A ...· I . lmpw· what- the· ·transaction, was,. I remember. it.-..
Q. That is just what I am trying. to get at?
[510] A. I remember absolutely what the transaction was. ·
Q. Do ·you remember the agreement that he. was not
to pay this $3.00 p~r share·f
A. · ·Ye·s-, sir, he was allowed that as commissions.Re-Direct Examination.
By Mr. Hall.

Q. Did all salesmen who were selling: ·Burneagle ·stock :
get the benefit of the $3~00 share commissions on the stock
purchased themselves Y
A. Yes, .Sir, alt salesmen, including myself.
Q. Do I understand you to mean that of the stock that . ·
you purchased you got the benefit of the $3.00 per share commissions?
A .. Yes, sir.
[511]

Re-Cross Examination

By Mr. Coxe.
Q. That did not go through the books either? ··
A. No, sir..
.
Q~ · Were there any stockholders who purch~sed ·stock.
themselves directly from the company instead of through a
salesman!
A. I i!d 'DOt recall ·any of that sort. I could not do that
you know.Q. Take Mahood, for example f
A. Mahood was allowed a commission off 'if he sold
himself~·

Q. Suppose I had wanted to buy directly from you all1 ··
A. You ~ould have had to pay $25.00 per share.
By.Mr.. HalL.
Q. I suppose Mr. McNulty got commissions off of the
stock. he bought3 .
A. . Yes,, sir.
Q. · The. same. is true .of Mr. .. J as.· E., Walker~! ·
A. Yes, sir.

--------
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Q. Did they also get a commission on the stock they
soldT
A. Yes, sir.

By Mr. Coxe.
Q. You are positive, are you, that there was no one elae
except the four or five people whom you mention that did n~t
get themselves $3.00 off when they so purchased directly7
A. Yes, sir, I am positive of that, unless th~y were
[512] salesmen or something of that sort.

And further this deponent.saith not
(Signature Waived.)
C. MARI{LEY

Deposition of C. Markley, taken on behalf of plaintiff, at
Roanoke, Virginia, on the 14th day of February, 1923.
:[513].

PRESENT:

Messrs. M. M. Caldwell, W. J. Henson and W. W. Coxe,
attorneys for the defendants.
Mr. C. S. McNulty, present in person.
Mr. H. T. Hall, attorney for complaintant.
C.

~IARKLEY

C. Markley, a. witness of lawful age, being first duly
sworn, deposes as follows:
[414]

Direct Examination.

By Mr. Hall.
Q. Where do you live?
A. No. 1112 Commerce Street, Roanoke, Virginia.
Q. How long have you lived in the City of Roanoke T
A. Forty years.
Q. Are you acquainted with W. P. Henritze?
A. Yes; sir.
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Q. How long have you known W. P. Harwitze?
A. I suppose five or six years, maybe longer than_that~
Q. Dou you recall meeting Mr. Henritze, on a railroad
train and having a conversation with him in regard to the timber on the property of the Burneagle Coal & Coke Corporation in West Virginia 7
·
· ·.· ·· · ·A. · I· do. -··· :. · - .; ·. ~ · · ·Q. ···On;what thlin· and under what cir~umstances was it
that this conversation occurred T
A. On the morning train of the ·virginian Railroad from
here to Charleston, West Virginia.
Q. What did Mr. Henritze say to you in regard to the
timber deal with the' ·Burneagle Coal & Coke Co17poration Y
A. Why, Mr. Henritze stated that the Burneagle Coal
& Coke Corporation owed him considerable money, that he had
bought the timber for $25,000.00. I think the night before if
my recollection is correct, and that he w~s on his way to Charleston to sell the timber, that he though he had it sold there.
Q.- . ·At ·what priceY ·
[ 515] A. At $75,000.00. . I made the remark, I thought you
were a Director, a Dl:rector cannot sell to himself. He
said no, ~ r~_signed. Th_e way I come to _sp~ak. of that ~fter
I came back;.Mr~ Hall and I .were walking do~ the street and
I made that remark, and that is why Mr. Hall.has me summoned here.
Q. In Mr. Henritze's conversation, did he say that he
already had, or that he thought he already had the timber·
sold?
A. He left me under that impression.
Q. Did you see him again .on that trip?
A. . I saw him, I think, the next evening at the hotel. I
had been up to Witcher, a little coal station, come down there
the next evening and met him. I asked him, ''how is your deal
coming,'' and he says, ''I ·put her .over.''
.
Q. At what place was this hotel at which you met Mr.
HenritzeY
A. At Charleston.
Q. Do I understand that Witcher is a little station not
far from Oharlestouf
·
A. Yes,. sir,. I went up there on a· coal ·proposition.
[516] Q. In this conversation in the hotel at Charleston,
did.he· state at what price the timber had been· sold Y
.l\. No, he said on the train that it was $75,000.00. I
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asked him how he got along with the deal. He said, I pulled
her through, I closed it up.
Q. In what kind of .spirits did Mr. Henritze seem to be
in over the deal he had made Y
·A. He seemed. hilarious.
Q. Did he appear to think in his conversation with you
on the train that he had done a very smart trick in buying
the timber at $25,000.00 when he had solq it at $75,000.00?
Excepte4 to by Mr. Caldwell as leading.

A. Well the timber question was discussed because M.r..
Henritze had discussed the timber question with. me. at Logan,
West Virginia, before this· company was formed, and he left
me under the impression that it was a very valuable tract of
timber; that was why I was interested in it. That was before he sold the property. I met him up there- at Logan.
Q. What did he say about-the kind of deal he pulled off,
if anything?
A. I ·don't know that he said anything especial, he
thought he pulled off a good deal, didn't have to pay out any
cash. I am under the impression he said they owed him $40,000.00. I know it was much more moriey than what· the purchase of the timber was.
1[5_17]

By Mr.

Cald~elL

Q. At what time did the conversation on the train ·that
you refer to ·take place, ·,vhat ·date'
A. I don't think I can recall the date.
Q. How close c~n you come to recalling the date Y
.
A. If you can tell me the date the timber ·sale was closed
up, I can tell you the the exact date.
Q. Is· that the only fact that you can go by in fixing the
date?
·
·
·
A. I might be able to fix the date, but I don't think I
could unless I had more information before me than I have
now.
Q~ . What ·information· is "it you are thinking of¥ .
A. I made trip from :here to Charleston, from Charleston to Huntington, and from Huntington to Cattlesburg,. and
from Cattlesburg to the mines, and then home.
• ~ • r ,._. •

tfl6
· Q. Can you refresh your. memory by referring to any
memorandums or documents that you have in your posses;.
sion7:
.
A. I have in my hand some little expense accounts that
I got out of the files of the Coal Company. I have· got one for
September 5th, 6th, 7th, 8th, 9th, and lOth. It could be on Sep-tember 5th that I left here.
Q. Of what yearT
[518] A. 1920.
Q. You speak of being at a hotel, Please state the name
of the hotel 7
A. I. do not -recall. It is the first hotel on the left. hand
side after, you cross the bridge.
Q. In what city 7 .
A. It is the Rufner Hotel.
Q. In what city?
A. Charleston, West Virginia.
Q. Was Mr. Henrtize stopping at the same hotelY
A. I don't lmo,v. I saw him in the lobby of. the hotel. I
was getting ready to leave.
Q. Did you know where Mr. Henritze was between the
time you left him at the train and the time that you saw him
in this hotel Y
·'· . , ..
A. No, sir.
Q. At what time did you see him in the hotel'
A. Late in the evening, I couldn't just recall the hour.
Q. Was it before or after supper!
A. I am under the impression it was before.
Q. How long were you with Mr. Henritze on the train Y
A. From Roanoke to Charleston.
·
Q. Did you travel the whole way with him f
A. In the same car.
[519] Q. How long did you travel in· the same seat with
him?
A. It was a club car I think we were on. I did not sit in
a seat with him. I sat in another orie alongside of him.
Q. Was any one else in this conversation besides you
and Mr. Henritze Y
A. No. There were other people on the train, of course.
Q. You say you said to him, I though you were a Director, a DirectQr cannot make such a deal?
A. Yes.
Q. And how did he explain that Y
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A. He said he had resigned.
Q. Did he state how long before he had resigned?
A. No. sir.
Q. Did you see him any more after you saw him at ·the
hotel?
A. Not there. I left shortly after that and went to
Huntington.
Q. This conversation could not have taken place at Huntington, could it Y
A. No, sir. I would not swear that Sept. 5, 6, or 7th was
the date. I will swear it was the day he ·went over on .the
train.
Q. Do you wish to ·take back your statement as to the
date being on the 5th Y
A. I would. not say positively it was the 5th. There
w~re only two trips that I made over the Virginian to Charleston; that was the first trip I made over there. There
[520] was a man by the name of Webb, a big fat fellow, that
I went over there with. The next trip Roscoe Wright
went. It was the trip that I met Webb that Henritze was
there. I will swear to that. To the best of my knowledge, it
was the next day after he had closed up the timber, I am under
the impression that he said the night before the 'Board of
Directors met and sold him this timber for $25,000.00 and
that they owed him over $40,000.00 or more money, and that
he was going over there to close up the deal. He virtually said
that he had sold the timber. Then I said, how can you do that.
I knew he was a Director. He said he had resigned.
Q. How did you lmow he was a Director?
A. Oh, I knew that, just as I know Harvey Hall here is
a Director in the National Exchange Bank.
Q. You kne"r it. like you kno"r anything else that you are
positive ofT
A. Sure. He kne'v I knew he was a Director.
Q. You are just as positive about everything you say
as you are a bout his being Director 1
A. I ahvays thought he was a Director, he told me he resigned and I therefore think he was a Director, or else he lied
to me.
Q. You say you cannot fix the date positively, but are
you pretty certain it was on this trip from the 5th to the 9thA. No, I am not certain. I know it was on that trip that
I went over there and went to Witcher.

a
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·Q. It was bouncl to be on the trip that you went to
Witcher thatyou had this talk with HenritzeY.
A. Yes, sir, it was .on that trip.
.
· · . Q. Are .you able from any other documents to fix the
date of this trip any better than you haveY
A.. I do not think I am unless-! can go to my files and
find other docUments.
Q. When was your trip· with Roscoe WrightY ·
[521] A. About a month or two months after that.
Q. . But you know it was not that trip- that you spoke
to Mr. Henritze.f
· A. Yes, I know it was not that trip, I do not think it was,
am almost. certain. It was th~ time I saw Webb; don't think
Wright was on the car.
Re-Direct Examination

U
.

By Mr.. Hall.
Q. Were you in the habit of making trips out in that
part of th~ country to coal mines in Kentucky frequently f
A; Not over the Virginian Y
· __ Q.-. .But- you ·did go monthly .to the coal mines f
., · A. Yes, sometimes twice· a month.
Q. And the Qnly way you .are attempting to fix t-he
[522] ·date ·is by reference to your~ expense account that you
.
. turned in to the coal companyf
. ·-:.A. Sure. If. you :want it I can fix it because I did not
charge the fare. from Roanoke to Charleston to the Coal Company, but I did charge the· fare from Charleston to Hup.tingtQn,-·_al).d from Huntington to. Cattlesburg, and from Cattlesburg to the mines to the Company.
· · By· Mr. Caldwell. If it becomes an important question,
_you can tur~ tq your r4?cords and find that out Y.
A. If. I could get some of those dates, I can turn to my
record and find. out.
By Mr. Hall;
,
Q. Regardless of the date, are you positive that the conversation occurred between -you and Mr. Henritze on the train
in regard to this .matterY
A.· I am positive. No question about it.
Q·. Regardless of whether Mr. Henritze bought the tim:-

-----------------------

------
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ber then or at some_other:time~-did-he state to you substantially what you have stated in your deposition?
A. He certainly did.
Q. Did he tell you out there on the train that he either
had sold or had practically sold the timber at $75,000.00?
A. I think he ·said he had it sold. I know he said he was
going over there to. .Qlose it up, because I asked him if he had
the deal closed, and he said yes, he had gotten it closed up.
Q. Did he tell you he bought it at $25,000.007
[523] A .. Yes; for $25,000.00, credited on l1is note that they
owed him.
Q. Did he tell you that he had sold it or practically sold
it for $75,000.00?
A. He certairuy did. That' is the only information I had,
what he told me on the train,.
\
,
Q. I~ t~at conversation· did Mr. Henritze say anything
\ to you to 1nd1cate that he though he had pulled off a smart
\deal on· the Directors f .
Objection by Mr. Caldwell. ·

A. I would not like to say what my impression 'vas.
Q. I am not asking you what your impression was. I
am asking you 'vhat he said, if he said anything to indicate
that he thought he had done a smart thing in .buying that
timber at $25,000.00 when he had either sold it or practically
sold it at $75_,000.00?
Same objection.
A. I· :would not like to answer that question, Mr. Hall.
My impression was one thing. He was well satisfied with
his purchase.
Q. Did he express himself as being well pleased?
A. He expressed himself as being v~ry well pleased.
Q. That was in the conversation on the train T
f 524] A.. Why shouldn't he be when he ,bought a pieee of
timber like that for $-25.000.00. I kno'v I would.
By Mr. Coxe.
Q. Ho"r many times did you meet Mr. Henritze ·at Hotel
Rufner at· Charleston?
.,... ·
A.'· I don·'t think.! saw him except that one time.
_Q. When you speak of the Coal Company,·you mean th~
Harold Coal· Company.-
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.A. Yes, I don't know anything about this other.
Q. How many trips to Charleston did you make as
distinguished from the trips to the coal mines in Kentucky?
A. Two trips to Charleston over the Virginian.
And further this deponent saith not.
(Signature Waived.)
By Mr. Hall.
: The plaintiff announces that it is through taking its depositions in. this case in chief.

[525]

DEFENDANTS' EVIDENCE
C. S. McNULTY

The depositions of C .S. McNulty et als, taken .on behlll.f . /
of defendants on the 31st day of July, 1923, at Roanoke, Vir- .r
ginia.
·
.

APPEARANCES
. Harvey T. Hall, Esq., and S. V. Kemp, Esq., counsel for
the plaintiff company.
Messrs. Caldwell & Chaney and Whitewell W. Coxe, Esq.,
·
counsel for Mr. Henritze.
Judge W. J. Henson, counself for C. S. McNulty.
C. S. McNulty, Esq., and ·W. P. Henritze, Esq., defendants, present in person.

[526]

H. E. OBENCHAIN

H. E.· Obenchain, recalled for further cross-examination.
Cross Examination
By Judge Henson.
Q. Mr. Obenchain, you are the same H. E. Obenchain
who has heretofore testified in this case, are you notY ·
A. Yes sir.
.
Q. If I recall your testimony correctly you stated that

4~1

while you were in charge of the affairs of this company that
under your direction you sold about eleven thousand five hundred shares of preferred stock? Did you not state that you
sold that amount of the preferred stock of this company?
.A. I believe that is the correct figure.
Q. And you also stated the amount. concerning the $2.00
referred to in this case that was paid to James E. Walker,
C. S.·McNulty and W. F. Henritze?
A. Yes, sir.
Q. There is something in this case to the effect that there
was a book kept in your office which showed these stock sales
and accounts which it seems cannot now be found. Would
these· books show the amount of· sales of this preferred stock
under your direction and the several amounts that were paid
\
to Mr. Walker, Mr. Henritze and Mr. McNulty'
\
· A. Yes, sir.
\
Q. Mr. Obenchain, before you engaged· in this matter
\ did you make any examination of the property that was pur"'..chased.by the Burneagle Coal & Coke Company?
A. I went over the property to some extent, but not over
every foot of it.
Q. Did you make any investigation as to its value?
[527] A. The engineer's report is about all.
Q. You went over the engineer's report and your
physical examination of the property to some extent T
A. Yes, sir.
Q. When you were engaged iri selling the stock of the
Burneagle Coal & Coke Company, did you believe from your
examination and from the engineers' report that the property
was worth what the stockholders were paying for it?
A. I believed it, yes, sir.
and treasurer, I mean your bookkeeper, your secretary and
bookkeeper, Mr. ~1oomaw, per month f
·,
A. Well, I did not have any set salary with him. I think
at the time he was with IIle he averaged about hvo hundred
dollars a month or something like that.
Q. You did not have any set salary with him. On 'vhat
basis was he paid?.·,
.
A. I told him to come in and if we made a success I
would pay him, and if we did not I would not pay him.
Q. You think it averaged ·about $200.00 a month f
A. Yes, sir, when we would make some _money I would
give him $50.00 or $75.00.
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Q.. You had a stenographer in addition to Mr. Moomaw~
. A. Yes, sir.
. Q. How much did you pay herY
A. I think it was $60.00 a month.
[528] Q. · Was that your entire office force?
A.. Yes, sir.
Q. What was your office rent!
A. I had two rooms, and I reckon the office rent was
$40.00 a month. It was in the Strickland Building at that
time..
.
. : .Q.. You think it was $40.00 a month Y
A. Yes, sir.
.
Q. I hand you a paper dated the 12th of May, 1917. Do
you kn.ow.anything about this paperY
-A. Yes, we had these. They are agents·' contracts. .
Q. Was that your agents' contract-the contract you
had with Mr. Mitchell?
·
A. Yes, I suppose so. I have not read it.
Q. Will you please file that with your deposition t
A. Yes, I herewith file same.
(The contract above mentioned ~s filed with the tes~
timony of H. E. Obenchain and is marked for further identification as "Obenchain Exhibit No. 1," and is in words and
figures as follows:)
(The contract is 'vritten on the letter head of tpe BURNEAGI.JE COAL & COKE CORPORATION, .and is not dated.)
AGENT'S CONTRACT
I have received from the BURNEAGLE COAL & COKE
forms, serial numbers 214 to
CORPORATION
218, inclusive, for· subscriptions for ·or purchase of stock in
the Burneagle Coal & Coke Corporation, each form
;[529] consisting of one subscription or purchase agreement
to be signed by subscriber or purchaser, and one re. ceipt to be issued to each such purchaser or subscriber. I
agree to account for each blank form. so delivered to me or
return the same to the BURNEAGLE COAL & COKE CORPORATION, and for every share of such stock for which J.
as agent countersign each receipt I agree to deliver to the said
BURNEAGLE COAL & COKE CORPORATION, either the
check of the subscriber or purchaser or by my own personal

/

1
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· check fo_r Ten Dollars ($10.00) and two notes of subscriber
for balance, bearing 6 per cent. interest and the same BURNEAGLE COAL & COKE CORPORATION is to pay me Two
Dollars and Fifty Cents ($2.50) per share for each share for
which such check for Ten Dollars ($10.00) is delivered and
accepted. I furthermore understand that under .no circumstances have I any authority to make any alteration in or addition to the .printed forms ,so furn·ished me and I will make
no promises, representations or agreements in ~ny wise in\
\ consistent therewith, nor will I incur any debts or obligations
in the name chargeable against said BURNEAGLE COAL
& COKE CORPORATION, nor assert any claim beyond the
Two and One Half Dollars ($2.50) a hove provided, and this
only for such shares as those whereof Ten Dollars ($10.00)
\
has already been paid.
·,
I agree to pay my Federal Income Tax on amount over
\ the minimum allowed by this law.
(Signed)
' [ 530]

FRANKL. MITCHELL.
Agent

Local Address. ·
SIGNED AT ROANOI{E,·VIRGINIA
THIS12 day of May, 1917. ·
STEWARTSVILLE, VA.
Horne Address.
Re-Direct Examination
By Mr. Hall.
Q. You testified that you had a record or book showing the shares of Rtock sold and the a¥lounts paid to Hehritze
McNulty and Walker?
A. Yes, sir.
Q. That was the books of the Coal Securities CompanyT
A. Yes, sir.
Q. What books 'vere theyf
A. The cash book and the ledg·er.
Q. Those books show these amounts correctly or did
show them correctly unti\ the time .you left and went to
Washington, as you have already testified?
A. Yes, sir. .
.
Q. Do you know anything about what was done to
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these·books, what entries were made on them, or anything of
the kind, ·after you left here Y
A. No, sir.
Q. Have you ever been able to obtain these books since
you returned Y
A. No, sir.
[531] Q..Have you made inquiry for them?·
A. I made inquiries to know what became of them.
Q. Of whom or to whom have you made these inquiries Y
j

By Judge Henson:
He went into all of that when he was on the stand before.

A. I asked Mr. Moomaw what had become of the books
and if they were in safe hands, and if we needed them ·if he
could produce them, and he told he what he had done with
them.
By Mr. Hall:
Q. Who did he tell you he had given them toY
By Judge Henson:
We object to that as being hearsay and wholly immaterial.

A. He turned them over to Mr. McNulty when they
asked for his resignation from the coal company.
By Mr. Hall:
Q. Have you asked Mr. McNulty for these booksY
A. Not directly. .
Q. Has he ever offered to sho'v them to you or to give
them to you or offered you access to them Y
A. No, sir.
Q. You stated that you thought this property was worth
what the company paid for it. What elements of value did you
take into consideration in arriving at this conclusion!
A. I took th~,fee simple value of the land and the Coal
and the timber.
Q. What did you consider the timber on the property
worthY
A. At the lowest figure $50,000.00.
[532] Q. · Would you have tboug·ht that the land was worth
what the company paid for it on the basis of the timber being sold for $25,000.00?
A. No, sir, T would not.

;
I

I

I

Q. - You stated that you ·made some examination- of the
property. Can you fix the date of that examination of the
property?
A. Well, the nearest I can come to it, I think ·it was
about March, 1917, Qr the spring ·of 1917. I think it was in
March.
Q. You think it was in Marchf
A. Yes, March or· April.- · ·
Q. Mr. Henritze testified that you made two visits to
the property; one on the 6th of A pirl and one a previous
'Visit. Were you· out· there ·both times? · ·
A. No, sir, I never have been to the property but one
time.
Q. Was that the first trip that was made to the property or the second made by Mr. McNulty, Mr. Henritze, and;
in other words, the promoters T
A. Well, I ·could not say. Of course, Mr. Henritze had
been there a number of times ..
Q. I mean in. company with you and Mr. McNulty· and
Mr. Walker; if he was along.
A. I do not know 'vhether they had been there together
before or not.
Q. Have you any records or memoranda in your office
from which you could fix the date of that visit to the property?
A. I think if I had access to
of my files and books
that I could set the date.
Q. Was Mr. Walker present on the trip you made?
1[533] No, he was not along with us.
Q. Who went?.
A. Mr. Henritze, Mr. McNulty and myself.
Q. What records and books do you speak of having- access to and fixing the datef
.1.\.... Well, I had a half a dozen box files in which I put
everything -pertaining to the company, such as letters and
things .of that sort, and I should think I could run across· a
letter that could fix the· date, but I think that has been settled any way.
·
Q. Were those box files left with l\1r. Moomaw when
you left here 1
A. Yes, sir; every scrap of paper and the books and
everything of that sort.
Q. This agent's contract that~ Frank L. Mitchell has

all
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signed, which has been introduced in evidence, provides that
the agent is to receive $2.50 for each share of stock for which
as much as $10.00 has already been paid.. wP.o got the other
fifty cents of the $3.00 ·that was supposed to go to the agent Y
. .A,. We paid the agent $3.00. I think that was changed
after that was written. But in a few cases it was not.
..
Q. So you thiiik in practically all cases the agent was
[534] paid $3.00 per share for each share sold T
A! Yes 1 sir.
Q. Did you account with and settle Mr. McNulty, Mr.
Henritze and Mr. Walker for all the profits that were made
by the Coal Securities Company Y
. A. Yes, sir.
Q. YQU first paiq the expenses of conducting the business?
·
A. Yes, sir.
Q. And then accounted with them on the basis you heretofore testified to?
A. Yes, sir.
Q. And the receipts that ·came into that company over
and above what was actually paid the agent went into that
account, did they not Y
A. Yes. sir.
Re-Cross Examination.
By Judge Henson.
Q. Mr. Obenchain, do you mean to say that your contract with Mr. Mitchell was subsequently changed, and that
you paid him $3.00 instead of $2.50 for selling the ·stockY ·
A. We paid him $3.00 a .share for selling it.
[535] Q. And you accounted to Mr. Henritze and Mr. Walker
and Mr. McNulty on the basis that you paid Mr.
Mitchell $3.00 a share Y
·
·
A. Yes. sir.
Q. I hand you a paper dated May 14th, 1917. Do yo~
recognize this paper and if you can please tell me the author
of it.
·
A. Well, 've made it up among ourselves. Mr. McNulty,
Mr. Moomaw and myself, and ~Ir. Henritze and all of us, to
give any information we could and boost the thing along. It
was all submitted to them before anything was given out.
Q. .:who wrote that paperY Who was the author of it?

·, ·- ·•·

·..
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A. I was n.ot the complete author of it. I had something
to do with it..
Q. You m~_an- after a conference with the other parties
you wrote.that paperY
A. I could not say that I wrote it.
Q. Did you send that paper out and put it in circulation?
A. I gave it' to the agents, yes, sir.
Q. Did you believe the statements therein contained to
be true when you do soY
-·A. I have not read it yet.
Q. ·Will you read it, then, and then answer the question?
A. (The paper referred to is read by the witness). Yes,
sir, that is correct.
'
Q. I ·will ask you to please file this paper with your
deposition,. marked ' 'Obenchain Exhibit No. 2. ''
A. I herewith file the same, marked as .requested.
[536] The paper above referred to is written on the letter
head of the BURNEAGLE COAL & COKE CORPORATION, is dated May 14th, 1917 and is-in the following words
a:p.d figures, this exhibit having been marked for further identification as ''Exhibit No. 2, Obenchain.'':)
"At the present time and for a limited numb~r of shares
we are placing at the combination ·price of $25.00 one share of
Preferred and one~half share of Common and the following
are easily possible and very probable returns that may be
expected from an investment in Preferred and Common stocik.
Take for instance, at the present time an output of 400,000
tons per year whtch can be readily- accomplished as you may
see from the Report of the Engineer, we could make a net
profit of $2.50 per ton or $1,000,000 per year, this would be
7 per cent on the Preferred and 275 5-7 per cent. on the Common, which is 550- per cent. plus on selling price of Common.
Now for sake of argument, one might say that this estimate is h'gh, then figure on basis of $1.00 net profit per ton,
this would make a net prof".t of $400,000.00 per or 7 per cent
on the Preferred and 104 2-7 per cent on the Common which
is 208 per cent plus on selling price of Common.
Even if we should figure on the ridiculous low net profit
of 25c per· ton, this would yield us $100,000.00 per year or 7
per cent on the Preferred and 18 4-7 per cent on the Common, which is 36 per cent p·us on selling price of Common.

- - - - - -- - - - - - - - - - - - - -.....-
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You see, as stated in the prospectus, this Corporation
owns this land in fee simple and we feel that investments
made in this P.referred and Common Stock are as safe as is
possible to find. We are giving the investors an opportunity
to come in with us and help finance this project and on a
basis that will be highly profitable and satisfactory to them.
You will find that our people here in Virginia and West Virginia are pretty familiar with the value of property in this
part of the coal section of West Virginia and our Stockholders may rest assured that their interests will be carefully
looked after at all times.
References:
First National Bank, Roanoke, Va.
National Exchange Bank, Roanoke, Va.
American National Bank, Roanok~, Va.
Colonial Bank & Trust rCompany, Roanoke, Va.
First National Bank, Logan, W. V a.
Roanoke Industrial Loan Corporation, Bankers, Roanoke, Va.
Savings & Loan Corporation, Bankers, Roanoke, Va.
Karl F. Schoew, Consulting Mining Engineer. 504 First
National Bank Building, Huntington, W.Va.
Beddow, McCorkle & Wilson, Civil & Mining Engineers,
Holland Building, Logan, W.Va.
Clerk of Mingo County, Williamson, W.Va.
By 1\'Ir. Hall ..
Q,. Who signed that paperY
,[538] A. It is not signed by anybody.
Q. Is that all of itT
A. That is all of that particular sheet. It is more or less
a little prospec~us.
Q. Do you know who.actually prepared that paperY
A. No, sir.
Q. Can you tell from the style of phraseology of it whose
handiwork it is?
A. Well. I suppose I ·was-I suppose the phraseology
is more mine than anyone else's, but the data was collected
by us and put out at what we thought were the true f.a.cts. I
do not think the paper makes any statement at all.
· Q. Judge Henson has been asking you about·what was
· paid Mr. Mitchell as his commissions on this stock and the
other agents. If these books you kept were produced will they

',
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show to the penny what was paid to each agent'
A. Yes sir, I had much rathet: have the books than to
testify myself.

I ,

I

By Mr. Hall.
(Addressing counsel on the other side) :
·vve call on counsel for the defendants in this caser to
produce the books and -reco~d.s that were kept by Mr. Obenchain and Mr. J\.foomaw .in connection with the Coal Securities
Corporation.
By Judge Henson.
In reply thereto we call on the plaintiff's counsel to do
so.
By Mr. Coxe. (Couru;el for Mr. Henritze).
Q. Was Mr. Mooma'v a relation of yours?
A. No, sir.
At this point the taking of depositions in the above-styled cause is adjourned to 2:15 o'clock p.m., July 31, 1923.
(Pursuant_ to adjournment for lunch. the taking of depositions in the above-styled cause is resumed at 2 :15 o'clock,
P. M., on July 31st, 1923, with the same persons present as
mentioned in the morning session.)
·
MR. OBENCHAIN on the witness stand.

By

..

f.

~Ir.

Hall.
Q. Mr. Obenchain, when you were on the stand this
morning a document under date of May 14th, 1917, filed as
''Obenchain Exhibit No. 2'' was produced and you were asked
as to who was the. author of that document, and replied that
you thought -.probably you were. I show you a letter of a
copy of a letter dated May 8th, 1917, which is addressed to
you and signed by the Burneagle Coal and Coke Corporation.
I will ask you to look at. that letter and ~ee 'vhether you received such a letter as that.
(Letter handed to 'vitness.)
1[540] ,.l\.. Yes, sir, I receiYed this Jetter.
Q. D~d you prepare and send out any letters yourself
over the signature of the Burneagle Coal & Coke Company?
A. No, sir,· 1 say no, sir-particularly recommending
the property. I m~ght have done so on some minor business.
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Q. Who prepared and· sent out letters of the character
· of .this letter of Ma.y 8th, 1917?
A. Mr. McNulty wrote practically all of the letters
of the company,-that is, the official letters.
Q. I wish you would please file as Exhibit No. 3 the
letter of May 8th; 1917, to which I have just referred.
By Judge Henson. ·
Let me see that whole file. The letter in question
is attached to a particular file. From ·whence it came I do not
know, and it is evidently in connection with the balance of
the letters in the file. I ask to see the papers to which it
is attached so that I may be able to determine what relation
the other papers have to it, and what light it throws on it.
We expect to prove and we want the file to help prove that the
letter was written on a typewriter and in the type of a machine·in Mr. Obenchain's office, and that Mr. McNulty never
had such a typewriter in his office in his _life. If yo1;1 will let
me see the file I think that I can ·demonstrate it from the
file. If you do not want me to see it, keep it.
A. He (referring to Mr. McNulty) ·spent hours in my
office dictating to the stenographer.
By Mr. Hall.
Cou:p.sel for the plaintiff say that in reply that the letter
in question is a part of a file of private papers of the Burneagle Coal and Coke Corporation which were ·delivered to
the investigati~g committee by Mr. C. S. McNulty when ~he
papers were turned over. Some. of these papers may be produced in the course of this examination, but we deny the right
of the counsel for the defendant to demand an examination
of all the papers that we have in connection.with this case.
By Judge Henson.
.
If they are the papers of the Bu~neagle Coal and Coke
Corporation and a part of the records of the Burneagle Coal
and Coke Corporation we are entitled to see them and we insist on it, and· we insist that there must be some connection
between the papers and this letter, they all being attached to,
as I see before me, on file, and tl1ey are all fastened together~ and there must be some relation between the papers.
If you have got anything to hide, let it be hid.
By Mr. Hall.
· The entire file in question is now turned over to the gen-
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tlemen for their examination. We do not admit Judge Henson's right to have these papers, but we just simply want to
-show that there is nothing in the file. There is nothing in the
file that we object to him seeing.·
(Entire file referred to handed to Judge Henson and ex.
amhied by counsel for the defendants.)
By Mr. Hall.
Counsel for the defendant having examined the file,
demanded, we now inquire whether or not they desire to introduce the said file of papers or any portion of them in evidence.
By Judge Henson.
Just before counsel made that suggestion I said aloud
[542] to my associates that I would take my clients and go out
of the room for aconference and see what I wanted to
do and how much I. wanted to put in, and I was standing ori
my feet, starting toward the door, when this. suggestion was
made.
C.ounsel for the defendants and defendants retire from
the room for a conference, and after returning the following
remark was make by tTudge Henson.)
By Judge Henson.
·
Since examining the papers ·filed and replying to the
suggestion or request of counsel for the plaintiff, we ask
that the entire file be filed, marked ''Obenchain Exhibit No.
3," and I ask Mr. Obenchain to file t~is with his deposition.
By Mr. Hall.
. We object to Mr. Obenchain filing it. If counsel for the
defendant want to f~le it they have our permission but we
do not propose to encumber the record with all of these papers, and we do not propose to have them filed by the witness we have on the Rta nd.
By Judge Henson.
I thought we ha~ this witness on the stand. We put him
·
·
on the stand today.
By Mr. Hall.
If he is on as your witness an_d files these papers, it will
be all right.
·
·
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By Judge Henson.
Q.. Mr.· Obenchain, there has been handed to you a letter
under-date of May 18th, 1917, signed by the Burneagle Coal
& Coke Corporation. It is filed directly with brads with a
number of other papers, the heading of which is ~'BEC&C
Corporation.'' and the complete heading is '' B E 0 · &I 0
Corporation, Complete Prospectus.'' If you desire to file the
letter of May 8th, 1917, I request you to file the balance of this
file along with the letter of May 8th, 1917. Will you do so, or
not? Or do you, under the advice of counsel refuse to do so?
By Mr. Hall.
The witness is instructed by counsel to file the letter of
May. 8th, 1917, which he was heretofore requested to file, and
which was asked to be identified as ''Obenchain Exhibit No.
3." The balance of the file of papers to which this letter is
attached is now handed to counsel for the defendant, and they
can make such use of it as they see fit. If they want to file it
as part of their evidence we have no objection, although we
consider it irrelevant;
By Judge Henson.
·I have asked you will you file the balance of that record
in your deposition, or will you not Y
A. I do file the letter of ~Iay 8th as requested.
The letter of 1\'Iay 8th, 1917, above referred to, is in the
words and figures as follows :
Mr. H. E. ·Obenchain,
Roanoke, Va.
·
Dear Sir:
In reply to your inquiry as to possible profits to be
derived from an investment in the preferred and common
stock of the Burneagle Coal & Coke Corporation.
Take for instance, at the present time, an output of
400,000 tons per year which can be readily accomplished as
you may see from the report of the E~gineer, we could
[545] make a net profit of $2.50 per ton or $1,000,000 per
year, this 'vould be 7 .per cent. on the preferred and 375 5-7
per cent on the common.
Now for the sake of argument, one might say. that this
estimate is high, then figure on basis of $1.00 net profit per
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ton,- this would make a net profit of $400,000.00 per year or
7 per cent. on the preferred and 104 2-7 per cent on the common.
Even if we should figure on the ridiculous low net profit
of 25c per ton, this would yield us $100.000.00 per year or
7 per cent. on the preferred and 18 4-7 per cent. on the common.
You see, as stated in the prospectus, this Corporation
owns this land in fee simple and we feel that investments
made in 1:his preferred and common stock are as safe as is
possible to find. We are giving the investors an opportunity
to come in with us and help finance this project and on a
ba.sis that will be highly profitable and satisfactory to them.
You will find that our people here in Virginia and West Virginia as pretty familiar with the value of property in this
part of the coal section of West Virginia and our Stockholders may rest assured that their interests will be carefully looked after at all times.
Yours very truly,

BURNEAGLE COAL & COKE CORPORATION.
[546]

Page 23 -

Obenchain omitted.

By Judge Henson.
In view of the last suggestion of counsel that the witness
is free to do as he please, and therefore is not acting under
the advice of counsel, I now ask you will you or will you
not file the halance of this record as an exhibit 'vith your
deposition.
A.. I have no objection to it going in. I am not offering
[547] it for anything.
Q. You have filed willingly at the request of counsel
for the plaintiff one letter in this record, and marked it as
exhibit. I ask. you will you file the balance of this file for me
just as yon did for th~ pla:ntiff, filing it as an exhibit with
this record?
A. Under the advice of counsel I have already answered
the question in regard to filing the papers.
Q. I understood the last question from Mr. Kemp that
the witness would do as he pleased. When I asked this question counsel for plaintiff interposed and arlvised him as to
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how he sho~ld .answer. I want a straight answer in this matter..Now, I ask you will you or will you not identify l.f you
know, and if you do not know say so, the balance of the papeit"s
that I am asking to be filed with the record Y
· ·A.. I have already answered the question. I have no objection to it going in.
, - Q. Have you any o'9jection to it going in marked ''Exhibit No. 4.'' with your deposition, just as you have filed the
other. exhibits Y
A. 1 do not want to offer it as an eXhibit. I have no objection to you doing as you please with the papers.
Q. I am asking you will you or will you not file this
paper as you ·have done the balance of them 7 That is plain to
·
answer. Will you or will you not?

.By Mr. Hall.
The witness is instructed that he need not answer the
question, and let the matter rest where it is.
By Judge Hen~on.
The whole idea you have in mind is to get this in w~ere
I could not use it. If this is treated as part of the record-!
just want to get it in. Will you concede that it is now in the
record?
By Mr. Hall.
The record shows that it is in. I concede it is in. It was
put in by the last answer.
(The papers above referred to, which. are all fastened
together in one file, are filed with the deposition of H. E.
Obenchain, are marked for further identification ·as '' Oben-.
chain Exhibit No. 4," the papers being headed "B. E. C. &,
C. C CORPORATION. Complete Prospectus,' and are attached to the original copy of these depositions for the inspection of the Court.)
By Judge Henson.
The Court 'vill determine whose exhibit it is.
By Mr. Hall.
I have no~ finished with ~he witness yet.
Q. Mr. Obenchain, I hand you a statement under date of
September 3rd, 1918, of the coal Securities Co~pany. I will
a·sk you whether or not y6u received that as sent out
by Mr. Moqmaw or whoever had charge of the books of the
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c·oa.l Securities Company at . that time.
A. Yes, sir, Mr. Moomaw mailed this to me while I was
in Washington.
·
By Judge Henson.
(After havll:lg examined the statement above referred to).
This paper is objected to as evidence in this cause. It is
mer~ly a paper received ·by the witness who cannot vouch
for its accuracy. It would seem that the best evidence would
be to put Mr. Moomaw on the stand and prove its accuracy.
By Mr. Hall.
I now ask you to file the statement under date of September 3rd, 1918, ·of the Coal Securities Company, marked
as "Obenchain, Exhibit No.5.~'
A. I file it as requested. ·
Obenchain Exhibit

~ o.

5

. Roanoke, Va., September 3rd, 1.918.
Coal Securities Co.
Receipts.
11,366
30
210
11,606

Shares at
Shares at
Shares at
Furniture

$2.00
$1.50
$1.00
Sold

$22,723.00
45.00
210.00
275.00

Total

$23,262.00

OFF
1,250 Shares Walker and McNulty
~ et

2,500.00
$20,762.00

cash receipts
Disbursements

Evpenses Paid
Furnitul:"e ·
C. A. Moomaw
F. L. Mitchell
Mrs. ~-· L. ·~a~ghon

$3,709.09
442.50
50.00
125.00
. 60.00 4,386.59
$16,375.41

\

i:

~
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Drawing Accounts.

H. E: Obenchain
W. P. Henritze ·
C. S. McNulty
James E. Walker
Balance
To Collect
C. J. Bradshaw 100 shares

$7,818.02
3,021.08
2,290.84 16,249.41
2,290.84 16,249.41

$

135.00

$

500.00
635.00

By Mr. Hall.
Q. You have already filed as part of the record in this
case a letter under date of March 15th, 1918, from C. S. Mc-Nulty to you, in which }le used this language:·
''As to the Coal Securities Company I do not see that
it will be necessary to keep any books ·for it in the future as
Mr. Heritze, Hr. Walker and myself are going to put the
money on an account that can be checked on and I cannot
believe that you are goi~g t~ claim any interest from the
income from the sale of the balance of the stock, although
~- -Moomo'Y' told me yesterday that you were going to do
so.''- Now, in connection with that statement I wish you would
please examine the figures and state ho'v much it shows that
these gentlemen divided among themselves, and did not let
you have any part of, according to the original agreement
under which the Coal Securiti~s _Q_ompany formed.
By Judge Henson.
·None of the defendants are bound; by this· statement.
Its accuracy is not shown. The man who made it does not
vouch for it, and the witness therefore knows nothing about ·
it, and therefore we except to it as incompetent.
A. It shows $604.37.
By Mr. Hall.
Q. 'Xhat .they divided among themselves and did not
let you have any part ofT
A. Yes,..sir.
. - Q.. A.ccor~ing to the original agreement 'vhat percentage
in the dist~ibution of the Coal Securities profits was Mr.
Henritze to receiveY
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By Judge Henson.
All that has been gone into by the witness heretofore.
We object to it and nothing in the cross-examination was said
about it .
. A.. Here is what I believe it was,-twenty per c~nt.
[552] Q. What was Mr. McNulty to get, and Mr. Walker?
A. Tl}.ey 'vere to get fifteen per cent each, and I was
to get fifty per cent.
Q. Does 1\tlr. C. S. 1\{cNulty receive, according to this
statement of September 3rd, 1918, more than Mr.· HenritzeY
By J'udge Henson.
The statement speaks for itself. Why ask the witness to
state what. a printed statement states¥
A. This statement shows he receives more than Mr.
Henritze, yes, sir.
By Mr. Hall.
Q. If Mr. Walker and Mr. McNulty were each to receive fifteen per cen~ under the agreement, how much more
does that statement show that Mr. 1\IIcNulyt has received than
Mr. Walker has received?
A. 819.63.
Q. You were asked this morning something about the
~ommissions received by the salesmen and something about.
the commissions on sales of stock that went to the members
of the Coal Securities Company. Is. there any explanation ·
you can make in connection with that¥
A. Yes. the explanation is this: I do not kno'v whether I
made it clear before, but I want to say they participated only
in hvo dollars per share. I was allowed three dollars to sell
this stock. Some paid three dollars on and some two fifty, and
some may have been paid less, but when I paid less it was only
a small amount of that. Take Mr. Mahood, I helped him to get
stock. l..Jots of times we would go out with a man and he
would get $1.50 and I would g·et $1.50. He is not an experienced salesman and I 'vould teach rum at night ho'v to sell
it and if I paid him $2~50 a share T got fifty cents because I
helped hiin. If I sold it individually I would get the three dollars.
Q. Did you sell any individually t
A. Certainly.
Q. Did Mr. McNulty sell any individually for which he
got thre~ dollars~

l .
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A. Certainly, quite a number of shares himself.
Q. Did he also participate in the two dollars!
A. Yes, he would get the three dollars and his part of
the two dollars.
·
Q. Did Mr. Henritze sell any stock a.nd get three dollars,
and then participate· in the two dollars Y
A. Yes, he would sell the stock and participate in the
two dollars. .
Q. Judge Henson has made the statement on the record
that he expects to show that the letter of May 8th, 1917, was
not in the type of any machine that Mr. McNulty ever had in
his office, but was in the type of the machine that was used
in the· office o~ the Coal Securities Company. I wish you
would please state whether or not it was Mr. McNulty's habit
to come to the office of the Coal Securities Company and
dictate letters to the stenographer there.
A.· He has spent as high as two hours in that office,
[554] and .dictated, I might say, hundreds of letters. He
could not afford to do all of the business of the coal
company in his office. We were paying for that. The files·
and all of the papers of the Burneagle were in the offi~e of
the Coal Securities Company, anii that is where most of the
writing was done.
·
By Judge Henson.
Q. Mr. Obenchain, during the progress of these depositions on several occasion counsel for the plaintiff handed
you letters and documents and asked you would y;ou please
file them wlth your deposition marked exhibit so and so.
On each occasion in which you were asked by counsel for the
plaintiff to do this, you promptly did so, as the record will
disclose. When I asked you to file a pa.per shown to you
as part of your deposition. marked ''Exhibit Obenchain No.
5,'' with your deposition, you d:d not treat me Hke you did
counsel for the plaintiff and promptly file this exhibit marked
so and so, but you would only say you had no objection to
their being filed, and I did not get them in until I had to do it
with counsel. Why did you make the 'difference between the
twof
A. You say there is a difference.
Q. I say why the difference between .filing, a paper
[ 555] when I ask you to file it and filipg it when the other
counsel asked you to file it?
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A. There was uo. difference. T said l had no obj~c
tion to your filing it or to your putting the paperl in the .
record.
Q. You kno'v you made no such answer to the other
counsel but promptly complied with their request and said
"I herewith file same." Why did you not do me that way?
A. I had no particular reason fo~ not doing it.
Q. But in each case that they asked you to file a paper
as part of the record you· promplty complied with their request and said ''I herewith file same.'' Why .didn't you do
the same thing when I asked you to file a paper!
A. They had a specific paper and you had a great
bundle of them.
Q. Was that your reason?
A. That may have been one reason.
Q. Was that your reason?
.
A. I could not say it. was altogether. I have no particular reason to offer. I have no objection to your putting
papers in the record, but I would not offer themQ. What is thatf
,[556] A. I had no objection to you putting them in the record.
·
Q. You are not a party to this suit, are you Y
A. No sir.
Q. Of course, it was not a question of any objection
on your part. I want to .know why you so readily filed and
identified papers offered by the other side and I had so much
trouble in getting you to file them?
A. I do not know that I had any particular reason.
Q. Why didn't you simply say ''I h~rewith file same''
as you did in the other cases Y
A.. For no particular reason.
Q. But you did not do it!
A. I did not do it.
.
Q. And yet you say you had no particular reason for
not doing. it?
A. No, sir, there are plenty of these papers in the files
You can get more.
Q. Ev~n after I had so much trouble to get. the paper
in, the next paper offered you by counsel for the plaintiff you
promptly offered ,in the language you had heretofore used'' I here,vith file the same,'' to file the papers with your
deposition. "\\1Jly that difference f
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A. I !have no particular reason or particular explana. tion.
Q. Is that all the answer you can make to why yov made
_the difference-=-is the only explanation you can offer of
this fact the one that you "had no particular reason Y"
A. I felt that you had the papers and I used my own
[557] words.
,
·
Q. · Why didn't you use s.ome of the words you used
~ach time counsel for the plaintiff asked for the papers, if
you were inipartial in this matter 7
A. I used my own 'vQrds in seeing that I· said just what
I felt. I said I had no objection to the papers going in the
records and you wanted me to change that and use your
words and I thought I would not do it.
Q. I merely wanted you to use the same words you used
for the other people, and you·thought you would not do itt
A. That is about the reason.. Yes, I thought my words
would e~plain it.
.
Q. Is it not a matter of fact that you hesitated on account of objection by counsel opposite-?
A. I do not think so. I· asnwered that very promptly.
That was just ari incomplete salesman's kit, any way.
Q. What is a salesman's kitY
A. It is made u_p of different papers and letters and
things of that sort, recommending the purchase of stock that
you have for sale.
Q. Who supervised the making up of this salesman's
[558] kit in this matterY
A. I did.
.
Q. Is it not a fact that the file of papers which were
shown to you and from 'vhich you took the letter of May ·.
8th, 1917, was a salesman's kit, ·which is "Exhibit No. 4,"
made up by you.
A. . Yes, that ·was taken from a salesman's kit.
Q. Was -not the salesman's ki~ complete, all fastened
tog·ether 1 ·
A. I could not say it was complete, no, sir.
Q. Was not Exhibit No. 4 a salesman's kit Y
A. It ~ooks like it and it may not be complete. There may
be something in other kits that was not in there and ·vice
versa.
Q. But this was one complete kit made up for one particular salesman, complete as far a.s it goes?
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A. That may be one that is partly complete and out
of date and put in the files and discarded.
Q. One either made by you or you supervised it~ makeup?
A. I compiled the stuff and helped to get it together.
Q. Do you know what salesman's kit that is? There are
A. I could not say whether it was 1\fr. Mahood's kit or
il.ot? The file that is marked ''Exhibit No. 4,'' is the one that
I am referring to.
A. I could not say whether it was ~Ir . .nfahood's ·kit or
someone elses'
· Q·. I wish you would go throug·h there as near as you can
and say 'vhich of the letters were written on the typewriter
in your office, referring to them by dates, and so forth, soas to identify them.
A. You mean which letters were written in my office?
Q. Yes, which letters were written on the typewriter in
your office.
.
A. There are two types pretty nearly alike. The
letter of October 29th, 1917, I believe was. written in my
office,. and signed by Mr. ~Ioomaw. The letter of June 6th,
1917, by Mr. C. S. 1vicNulty, I think, was written on our typewriter. It looks like it. Also the letter by him of ·November 7th,
1917. It looks to me to be the same typewriter. Also the one
of June 5th, 1917, W. F. Lyman, I think was written in my office, and the one of June 5th, 1917, A. W. Howard, I think
was written in my office. These men sometimes would come
in my office and dictate these letters of recommendation and
sign them while they were there .. J\iiy stenographer would
write them.
Q. Was Mr. li,. l\L ~Iahood one of your salesmen·?
A. Ife was not a regular salesman. He did a little work
at off fmes. He is employed in a hank and I would not consider him as a reg·ular salesman.
Q. He sold some stock for you?
A. Yes. Sir.
Q. Of course you knew of the contract of April 6th,
1917; and May 7th, 1Hl7 heretofore recorded in these
· [ 560] depositions. You knew of these contracts, did you not?
The contract between Henritze, Walker, ~IcNulty and
Obenchainf
A. Yes, sir~
Q. Dld you tell ~Ir. wla.hood anything about these con-
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tracts?
A. I do not know whether I did or not.
Q. Did you hide it from anybody Y
A. No, sir, I did. not hide it.
Q. Do you know whether Mr. Mahood knew of these contracts or not?
A. No, sir, I do not know whether he did or not.
Q. Was any effort made to conceal these contracts by
you?
A. No, sir, I do not feel that I made any effort to conceal them.
Q. From your conversation witli the other men was
there any effort, so far as you know, made by any of the other
parties to conceal these contracts Y
A. I do not know that they made any effort to conceal
·
them. They had them in their office.
By Mr. Hall:
Q. The contracts that Judge Henson had just referred
to were produced and given to the investigating committee by
you, were they not Y
A. Yes, sir.
[561] Q. The originals?
A. Yes, sir.
Q. You heard the controversy that took place between
counsel with reference to Judge Henson's demand when the'
file of papers from the letter of May 8th, 1917, was offered in
·evidence?
A. Yes, sir.
Q. That all took place in your presence Y
A. Yes, sir.
And further this deponent saith not.
(Signature waived.)
E. M. MAHOOD, Recalled
F. M. Mahood, recalled for further cross-examination.
Cross Examination
By Judge Henson :
Q.

You are the Mr. F. M. Mahood that heretofore testi-
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:fied in this case 1
.A. Yes, sir.
Q. Mr. Mahood, when did you first know the contracts
referred to in this case of April 6th, 1917, and May 7th, 1917?
Who first told you about them Y
A. I first knew of the existence of thi~ contract about
the time the company was being organized. I did not know
of the terms of the contract.
Q. You knew in a general way what the terms were?
A. Well, prob~bly in a general way, yes.
,[562] Q.. But you might not have known the exact details?
A. That is correct.
Q. You knew of the general terms of these contracts
while you ~ere selling ·stock for this company~ .
A. No, sir. You mean the general terms of the contractY
Q. Yes.
A. You mean as between the four contracting parties?
Q. Yes.
A. Practically-'well, I do not know whether you would
say I had information .of the general terms or only part of the
general terms.
·
Q. What terms did you have in formation of?
A. Of the fact that there was $100,000.00 worth of stock
.
going to be issued. ·
Q. For what and how to be dividedf
A. I do not know. I could tell you how it was to be divided at that time. The contract shows how it was divided
later, but I had lmowledge of the fact that there would be
$100,000.00 .issued and I was told it would be issued as part
of the purchase· price. That is what I was told at the time.
Q. You were told who would. participate in this stock?
A. I understood the parties selling the property would
get that $100,000.00.
·
Q. \:Vhof
A. W. P. Henritze.'
Q. Anybody else T
A. Not that I kne\V of at that time. I would like to remind you that
answering practically the same question
when I was on the stand before, I said to you that I had certain infoTmation from Mr. Henritze which I considered to be
at that time a confidence between friends. :
Q. I believe you said, you or Mr. Easley one or both of
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you, on your examination· before· that in examining the files
that were turned over to you by Mr. MeNulty that you did not
:find· any contract· or did not find any exact copy of the contract of April 6th, 1917, and May 7th, 1917. I will be glad if
you will file 'vith your answer just what you did find pertaining to such contract in the files of the company· turned over
to. you by Mr. MeNulty.
A. You mean with reference to these contracts'
Q. Yes..
A. Could not I refer you to my answer when on the
stand Y If not I will make in substance the same answer.
Q. I want you to file what you found.
A. I do not under stand you.
Q. I W~J,nt to know whether that is the· paper you were
talking about in .your answer the other day. (Paper handed
to witness).
[564] A. Yes, sir, this is part if not all of the impartial
copies which we found in the files at the time we went.
to make our investigation and 'vhen we could not· find a. com·
plete signed original.
Q. I ask you -to please file that paper with your deposition, identified as ''Exhibit No. 1 Mahood'', filed 'vith your
deposition on cross-examination.
A. I file it as such.
(The paper above referred·to is filed with the deposition
of this 'vitness and is marked for further identification as
"Exhibit No.1 Mahood", and is in words and figures as follows):
':ehis Memorandum of Agreement, made and entered into
this 6th day of April, 1917, between W. P. Henritze, James
E. Walker, C. S. McNulty, and H. E. Obenchain:
Witnesseth as Follows :
That the said parties, in accordance "ri.th the· t~rms .·and
agreements hereinafter set forth, propose to organize a stock
company to take over the holdings of the Frid-~Iullins Corporation, 'vhich is the owner of 2370 acres of land,- more or
less, this being· taken in gross and not by acre, in the Counties of ~lingo an(~ Log·an, West Virginia. It being understood and agreed that all parties to this Agreement will
[565] use all diligence to promote the proposed Corporation,
so that the said property may be paid for as speedily

445
as .possible.
The said property, consisting of certain tracts of land
owned by the Frid-Mullins Coal & Coke Co., Inc., aggregating
2370 acres, more or less, is to be taken as a whole without any
additional survey on our part, at a valuation of $237,500. It
being understood and agreed that the said W. P. Henritze
owns and controls all the stock of the Frid-Mullins Coal and
Coke Co., Inc., and that he can ·a.nd will deliver the same to a
new Corporation to be formed by the said James E. Walker,
C. S. McNulty and H. E. Obenchain.
The said new Corporation, the name of which is to be
hereafter determined, shall issue stock as follows: Preferred Stock to bear 7 per cent. cumulative dividends in the sum
of $500,000 said stock to consist of 25,000 shares of the par
value of $20 per share ; $500,000 of Common Stock to consist
of 25,000 shares of the par value of $20 each.
It being understood and agreed that the Charter of the
said proposed Corporation be immediately applied for, either
in Virginia, or West Virginia., as we may deem best.
It is further understood and agreed that the Preferred
Stock be offered for sale, the first 6250 shares of the Prefer-.
red Stock to have offered with it an equal amount of Common
Stock, and that the comb·nation of Preferred and' Common
Stock-one share of each--be offered to the public and sold
at a combination price of $25 for the share of Preferred and
the share of Common; that the second 6250 shares of
[566] Preferred Stock have sold with it 3125 shares of Common Stock, said shares of Preferred and Common to
be sold at $25 for one share of Preferred and .lh share of
Common; the next 12,500 shares of Preferred are to be offered to the public, together with 3125 shares of Common Stock,
said shares to be sold to the public at the combination price
of $25 for one share of Preferred and one-fourth of one share
of Common. .
The residue of the Common Stock, to-wit, 12,500 shares,
shall be divided as foJlo,vs: 5000 shares to W. P. Henritze,
7500 shares to I!. E. Obensha=n and associate. (The words
and associate being added in ink).
To sum up, therefore, it is hereby mut~ally agreed and
understood that there shall be issued in the proposed new
Corporation $500,000 of stock of the par value of $20 per
share, 7 per cent. cumulative Preferred Stock; that there
shall be issued $500,000 of stock at the par value of $20 per
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share, Common Stock, making a total stock issue of $1,000,000. $250,000 of the said Common Stock shall be sold along
with .the $500,000 of Preferred Stock, and $250,000 of the
Common Stock shall go to the promoters and oragnizers of ·
of the·.proposed Corporation, as above set forth.
It is further mutually agreed and understoo'd that in
order that the expenses of the organization of the proposed
Corporation and that the sale· of the said Stock be provided
for, that $5.00 of the selling price of the Preferred ~d Common Stock in the combinations as hereinabove set forth, shall
be set apart to bear all the expenses of the organiza[567] tion of said Corporation, payment of all Charter fees,
employment of agents,. office rent, and other incidental
expenses of the organization.
It being understood and agreed that H. E. Obenshain,
who shall have full charge of the organization of the said Corporation, and the selling of the said stock, shall have, out of
the said $5.00 from the sale of every share of Preferred Stock,
together with the combinations, as above set forth, with the
Common ·Stock, and that of the said $2.00, the said Obenshain
shall retain 80 per cent. for himself and his associates, and
20 per cent. of the said amounts derived from the $2.00 onthe sale of the said Stock, shall go to W. P. Henritze. It being further understood and agree<f that $3.00 of the said·
$5.00 shall be ·paid to the agents, or to those parties, who-.
ever they may be, who are responsible for, or bring about
the sale of the said stock in the combinations above set forth:
It being understood that all the expenses of organization, as
above .set forth shall be paid out of the fund arising from the·
$2.00 coming to the. said Obenshain and Henritze, in proportion of 80 per cent. and 20 per cent., (the words ''in propor- .
tions of 80 per cent. and 20 per cent.'' being inserted in ink), .
and the $3~00 being intended as commissions to agents, or.
those selling the stock, only.
It· is further understood and agreed that the holders of
the Common Stock of the proposed Oorporation only, shall
have voting power, provided, however, that the Pre[568] ferred dividends are promptly and regularly paid.
It is further mutually agreed and understood that as
a sufficient amount of Preferred and Common Stock shall
have been· sold. in the combinations above referred to to ere.;.
ate a fund of $237,500, which is sufficient to buy· in and cancel the stock of the Frid-Mullins Coal and Coke Company,
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Inc., that then and in that event, in the discretion of the parties hereto, there shall not be issued any further amounts of
Preferred Stock. And it is further mutually agreed and un-:derstood that there shaH be no further issue of Common
Stock unless the parties hereto mutually agTee to issue the
residue of the Common Stock ,and when so issued, it shall be
issued in .proportions of 2.~ (two-fifths) thereof to W. P.
Henritze and 3.5 (three fifths) to ·H. E. Obenshain and his associates.
It is further mutually agreed and understood that the
said W. P. Henritze, ·who at present, owns and controls all
the stock of the Frid-Mullins Coal and Coke Co., Inc., shall
at once put the same in the hands of Naaman J ackso:p,
Cashier of the First National Bank of Logan, West Virginia,
so._that as fast as the money is derived from the sale of the
stock, as hereinabove provided,· (sufficient to take up the
stock of the said Frid-Mullins Coal and Coke Co., Inc., the
said stock shall be available and shall be turned over to the
.
proper officers of the new proposed Corporation, in
[569] order that the same may· be cancelled and the stock
in the new Corporation issued in lieu thereof. It being
understood and agreed that ,Jas. E. Walker and C. S. McNulty
have jointly put up the sum of $25,000 as a cash payment to
W. P. Henritze on account of the purchase of the stock of the
Frid-~Iullins Coal and Coke Co., Inc., and that there. has been
turned over to the said J as. E. Walker and C. S. MeNulty
277Y2 shares of the capital stock of the said Frid-Mullins
Coal and Coke Company, Inc. It being understood and
agreed that the $25,000 paym~nt toW. P. Henritze represents
an undivided interest in the holdings of the Frid-Mullins
Coal and Coke Company., Ins., equalling 250 acres of the
land owned by said corporation (the words "owned by said
corporation" be;ng 1nserted with pencil), but in the event
that the proposed corporat!on is organized and the proposed
issue of stock ·ls sold so as to realize the sum of $237,500 an
amount suf:ficjent to pay for the entire capital stock of the
Frid-Mullins Coal and Coke Company, Inc., that then the
said Jas. E. Walker and C. S. McNulty shall not have, and do
not desire, any undivided interest in the property itself, but
the return of the $25,000 as paid by them out of the proceeds
from the sale of the Preferred Stock, or at their option, they
may have issued to them, in lieu of a proposed Corporation,
said $25,000 of Preferred Stock to be issued to them out of
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the first $125,000 of preferred stock to be sold by the proposed
Corporation, the $25,000 of Common Stock being the
,[570] shares of common stock which accompany the same.
It is further agreed and understood that out of the
$2.00 per share arising from the sale of the stock, that an
amount sufficient shall be used to have an additional Engineer's Report of the property, which shall include opening
up and facing up the several veins of coal to the best advantage possible, up to an expense of $500.00; and also to defray
the expenses of getting out a sufficient number of prospectuses and advertising matter, etc.
It is mutually agreed and understood that the deferred
payments due W. P. Henritze on account of the purchase
piice of the Frid.,.Mullins Coal and Coke Co., Inc., stock shall
be paid by the proposed Corporation in the following installments: $50,000 within sixty days from April 6, 1917, and
$50,000 each sixty days thereafter until the entire purchase
price of $237,500 shall have been fully paid. It being mutually understood and agreed that said amounts shall be raised
by the sale of the stock in the proposed Corporation, in accordance with the plans above set out. ·
It is further mutually agreed and understood that inter;.
est on the several installments, and also on the $25,000 put
up by J as. E. Walker and C. S. McNulty, shall run from April
6, 1917, 2-5 (hvo-fifth) of said in~erest to be paid by W. P.
Henritze and 3-5 (three-fifths) by H. E. Obenshain and
[571] his associates.
Witness the following s:g·natures and seals, the day
and year first above 'vritten:.
(Seal)
- - - - - - - - - - (Seal)
------------=---(Seal)
-----------(Seal)
By Judge Henson:

Q. Was there ev~r turned over to you a book or books
alphabetically arranged showing the stockholders of the company and the amount of stock held by each?
A. No, sir.
Q. Was not a stock ledger turned over to you?
A. Yes, that is right.
·
I
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Q. And is in your possession now, yours and Mr. Easley's 7
A. Your are correct. I had· a different· thing in mind
when I answered the question. Do you want me to explain
what I had in mind Y
By Mr. Hall: Yes, go ahead and make your explanation.

A. I had in mind a much 'mention~d sales book referred
to by Mr. Obenchain to me personally and referred to by him
'vhen he was on the stand before. We did find the common
and preferred stock ledgers which were prepared, I was told,
by Mr. MeNulty by Mr. Tillman or Mr. Guerrant, one or the
other, and my recollection now is that Burneagle paid
[572] them for that work, paid whoever did it, and I did not
think you were talking about that when you ~sked the
question.
By Judge Henson: ~lr. Mahood, I show you Exhibit No.
4 filed 'vith Mr. Obenchain's deposition, which is being designated as a kit, or a partial salesman's kit. Was that yo_ur
kit or the one furnished you?
A. I am unable to say whether it is or not.
Q. Do you· have one li;ke that f
A. I had parts of several of varying completeness.
Q. What did you do with the one you had Y Did you
turn it over to couns~l for the plaintifft
A. No, sir.
Q. What did you do with it?
A. I destroyed some of them ana I may have turne(j_
them back with my files when we investigated the Burneagle
affairs, as a member of that investigating committee, but I
could not say.
Q. Turned them hack til whom 1
A. I may have turned them back to the Burne·agle Coal
and Coke Corporation.
Q. "Burneagle" is an intangible sort of thing. I want
to know to what man you delivered them.
A. Mr. Easley wa& the secretary and treasurer at that
tinie,-at the time I have reference to. I could not say that
I d~d or that I did not. I may have destroyed them or
[573] put them in with my other papers.
Q. Who furbished you with the kit which you had¥
A. I presume. Mr. Obenchain did.
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Q. O:ver what period were you attempting to sell this
stockY
A. The first few months of the activities of the company, along in the late spring· or summer of 1917. I sold per~
haps two to three thousand dollars worth of stock, including
what I bought myself, on which I received from one dollar to
one dollar and a half a share for it.
Q. When you were selling this stock did you tell anybody about the $100,000.00 stock purchase priceY
A. No, sir.
Q. Why didn't you Y.
A. I told you before that I did not do it because I considered that was confidential information that I had from Mr.
Henritze, a discussion between us of confidential or personal
affairs, which were given me as his friend. He said to me
that he was putting it in at so many dollars.
·Q. Mr. Mahood, the original stockholders minutes of
the company, the incorporated minutes, show that Mr. Henritze was getting this hundred thousand- dollars stock on the
purchase plj.ce, and the same statement was made to the
State Corporation Commission.. What, if anything, about
the remark made in the confiden~ial, personal communication!
A. When Mr. Henritze gave me the information. I had
1[574] not seen any minute books. I had not seen any statement to the Corporation Commission, and I had not
seen this contract.
Q. He did not tell you strictly confidentially, did he?
A. I said I so considered it.
·
Q. He did not say soY
.
A. I would not say that he did or that he did not.
Q. Yon do not. recollect 7
A. No, sir, friends do not always have to tell each other
what the· meaning is. Their attitude conveys their feelings
frequently to you.
·
·
Q. The truth is you are & very careful man and rarely
ever repeat anything friends tell you unless you know they
wis~ it repeated Y
··
A. I will leave that for you to say.
And further this deponent saith not..
(Signature waived.)
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C. A. MOOMAW, Recalled
C. A. Mooma,v, recalled for further cross examination.
Examination
By Judge Henson:

Q. Mr. Moomaw, what wa~ your contract with Mr. Obenchain as to your salary while you were working for the Coal
Securities Company Y How much did he pay you per month Y
4-· I think it was in the neighborhood of $100.00.. Wait
just a minute. I th~nk the first arrangement was that he was
to pay me about fifty cents per hour for the time I worked
for him and then as the business of the company increased
and lt took all of my time and I was kept busy my
[575] compensation would be $150.00 a month, as I recollect.
Q. Your first arrangement was fifty cents per hour?
A. I think that was the arrangement at first.
Q. And afterwards you had a contract with him to
pay you $150.00 per month?
A. No, it was simply a continuation of. that agreement.
It was a fifty-cents. per hour arrangement, and in the neighborhood of $5.00 a day, and that arrangement went on, and
when the business of the company was· such as 'to take all of
my time it amounted to $150.00 per month.
Q. Your contract was fifty cents an hour and it finally
netted you-as your time increased it' netted you $150.00 per
month1
.
A. Yes, sir. It was a verbal agreement.
Q. Do you kno'v what the stenographer was paid, Mr.
Obenchain's stenographer?
A. I do not recollect..
Q. Do you know 'vhat· office rent was paid Y
A. I could not give you the exact figures. I think it was
in the neighborhood of-we had two rooms and it probably
cost at that time about $20.00 a month.
A. $20.00 a pi~ce 1
.
A. No, about $10.00 a piece at that time. That is just
approximately what it cost. I cannot recollect exactly ..
. . By Mr. Hall:
Q. I 'vill shoW: you a leter dated March 19th, 1918, and_
[576] will ask you to read that letter.
1

.
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By Judge Henson: · Is there anything in there dealing with
the question I asked him f
By Mr. HaU: I do not think so.
By Judge Henson: . Then~jt is objected to a~ not responsive to anything brought out on cross examination.
(Letter read by the witness Moomaw.).
By Mr. Hall:
Q. After having read the letter, please ~tate whether or
not it is in your handwriting?
A. Yes, sir.
Q. Havmg refreshed your memory by this letter I will
ask you whether or not at the time your letter was written on
March 19th, 1918, Mr. McNulty was taking the position that
he would hold out the two dollars on the sales of stock and
not make a division thereof according to the original sales ·
contract between the parties.
A. Yes, sir, that was his position.
Q. How much had tliat two dollars per share on the
stock sold since Mr. Obenchain left amounted to at the time
this letter was written y
A. I could only give yon an approximate figure from
memory. It was several hundred dollars though.
Q. I also hand yon a letter of March 20th, 1918, and I
will ~sk you to read that letter.
(Letter read by the witness Moomaw.)
[577] A. Yes, sir, I wrote that letter.
.
Q. Having read the letter I will ask yon whether or
not it is in your handwriting?
A. Yes, sir.
Q. Who 'vere you working for at the time these two
letters were wr.' tten, the one of March 19th, 1918, and the one
of March 20th, 1918 Y
A. I was working for ~Ir. Obenchain, who employed me
to assist him in organ~zing the company and its-he wanted
me to do the.offic.e work also.
Q. Do I understand you to mean that you were still
employed by the Coal Securities Company doing its workf
A. Yes, sir.
Q. Under-whose direction and authority was that work
ilone after ~fr. Obenchain left here?
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A.. 1\'Ir. Obenchain, as I recollect it, left an organization complete to go on with the sell~ng of the balance of the
stock, and we w~re conducting the campaign for subscribers
just the same as when he was here in the same office for a
month after he left.
Q. Up to the time 1\IIr. Obenchain left here he was the
head of that organization, was he notf
A. Yes, sir.
·
Q. He assumed control of the organization after Mr.
Obenchain left 1
A. Yes, Mr. McNulty took charge then.
Q. In this letter of March 20th, 1918, you make this
statement: "Mr. Mac told me this morning to keep a
1[578] correct account of sales and the amount due the Coal
Securities Company.'' vVho is the J\1:r. Mac referred
to in that statement'
A. Mr. McNulty.
Q. Is that statement in that letter correct about his having told you to keep a correct account of the Coal Securities
Company?
A. Yes, sir.
Q. Did you do it?
A. Yes, sir, I think so.
Q. Had you done it before 1
A. Oh, yes, sir.
Q. Did you make up at intervals statements and send
them out sho,ving the condition of the Coal Securities Company and what each party got out of itf
A. I think I made a statement weekly or monthly. Any
way, I know I made it regularly.
Q. Did you send these statements to Mr. Obenchain
after he went to Washington?
A. I think so, yes, sir.
Q. 1\IIr. Obenchain has produced a. statement here under
date of September 2nd, "1918, and says that that statement
was sent to h'm by you. I wish you would examine that
statement and see whether you made it up and sent that copy
to Mr. Obechain. ·
A. I made up the statement and he received it, and I
undoubtedly sent it to him.
[579] Q. Did you send this statement out to all the parties
interested in the Coal Securities Companyf
A. It is my recollection that I clid.
1

•
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Q. Is that statement· correct as made up from the books
of. the company as they stood as of that date, September 2nd,
1918f.

.A. Yes, sir.
.
Q. The statement that I have shown you and ·have re-:
ferred to in the several previous questions has been filed as
Exhibit No. 5, Obenchain, and is so marked. That is the statement you have reference to, is it not Y
.A. Yes, sir.
Q. If I understand from your testimony given in answer
to questions asked by Judge Henson, you had no fixed salary
• per month with the Coal Securities Company, but it was calculated by the amount of time you gave to it and the business
the company did 7
A. That- is right.
By Judge Henson:
Q. I thought you said it was calculated by the amount
of time you gave to it.
A. Wasn't that the question Mr. Hall asked mef
Q. He said business as well as time:
·
A. Business and time seem to go together . The more
business we had the more time it took to do it in. It seems
to me like they go together.
·
.
Q. You had a specific contract for fifty cents .an hour?
.[580] A. Yes, sir.
, And further this deponent saith not.
(Signature

wai~ed.)

F. M. MAHOOD, Recalled

F. M. Mahood, recalled by counsel for Mr.

Henritze~

Examination
By Mr. Caldwell:

\'

Q. Mr. Mahood, how long have you known Mr. Henritze?
A. Probably eight years.
Q. How intimately have you known him?
A. I would say pretty well.
Q. Do you recall Mr. Henritze's having bought this
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property known as the Frid-Mullins property in West Virginia?
·
A. I recall that he bought the Frid-Mullins property
which was later on deeded to the Burneagle Coal and Coke
Corporation.
Q. That is the property I refer to. Do you remember
having any conversations with Mr. Henritze about this property before he sold it to the Burneagle Coal and Coke Company!
A. Probably we did. Probably so.
Q. What was the occasion of your conversations with
him on the subject before-he made the saleY
A. . I rather think it was occasioned by the friendly feelings existing b.etween us.
.
[581]Q. Did you have more than one conversation with· ref~
erence to it Y
·
A. I could not say that I had more or less prior to the
organization of the Burneagle Coal and Coke Corporation.
Q. Do you recall when he sold it to the Burneagle Coal
and Coke Corporation or to whom he sold it 7
.
A. Only as my memory has been refreshed by the re~ ·
ords that I have gone over.
Q. Well, from your refreshed memory and the conversations you had with Mr. Henritze what would you say about
that? .
·
A. · In the spring of 1917.
Q. The spring of 1917-who did he sell it toY
A. The Burneagle Coal and Coke Corporation.
Q. Who were the representatives?
A. Mr. Walker was President, Mr. McNulty, I think at
that time, was Vice-President, and Mr. Matthews was Secretary and Treasurer, as shown by the charter.
·Q. Was any written contract entered into between Mr.
Henritze and these or any. of these gentlemen by your recollection!
A. ·Not as they were disclosed on the minute books, but
there were two contracts referred to in the minute books.
Q. . I am speaking of. ·before the corporation was o'".
ganized. And I refer you to a contract of date April 6th.
1917. What is vour recollection of that contract T
A.· In what. respect?
..
[582] Q. In any respect.
A. Well, I 'Have got a mighty clear cut idea now as
.

~
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to the terms of that contract.
Q. Didn't you have a clear cut idea of the terms of that'
contract before that time Y
A. Only in so far as Mr. Henritze made it known to n1e.
Q. Didn't you read that contract?
.A. I would not say that I did. I do not know that I did.
Not prior to this investigation, I do not know that I did.
Q. Did you ever see it Y
A. I may have seen it in Mr. Henritze's hands but I do
not think Mr. Henritze ever let me read it.
Q. Do you know what it contained Y
A. In a general way. He told me what he had sold it tc
the Burneagle Coal and Coke Corporation for, that- he lwd
sold it for $100.00 au acre and $100,000~00 worth of common
stock.
Q. Now, Mr. Mahood, subsequent to that time-1 mean
following that time, do you remember any conversation had
between you and Mr. Henritze with reference to a contract
beh\~een the same parties which was consummated and 'vritten
on May 7th, 1917 7
. A. Yes, sir, I remember that 1\'Ir. Henritze told me this,
that he had had a contract 'vhich read differently from the
one that. is no'\V' exhibited here in this case, and I remember
that the difference 'vhich he stated to me-l have 1\ir. I!enritze 's word for this only-that the terms of that con[583] tract were for a much larger amount of what I call
bonus stock. My recollection is that Mr. Henritze was
advised to make this bonus stock something like $250,000.00
instead of $100,000.00 and that lYir. Heuritze agreed to do
so or acquiesced for the time being and later on opposed it.
Q. Now, Mr. Mahood, to relieve your· feeling in the
matter we want you to understand that we have nothing to
conceal nor do we ask you to conceal anything with reference to this mater in any way that it has been broug·ht to
your attention, and for that reason I am asking you with reference to the consultations had between you and Mr. Henritze as to the modification of that contract so· as to change
the amount of stock indicated in the first contract and in the
second contract, and I am asking if you were not called upon
or d:d not volunteer to make calculations to show. J\1r~ Henritze where he would stand in case of a modification of the
original contract f
A. I do not r recall his asking me for my advice along

I
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this line, I do not recall that I volunteered any advice along
this line, ·but I do recall that Mr. Henritze told me that he
had had his contract modified. It may have been that he had
more than one conversation with me from time to time and it
may have ·been that when he told me he had his contract modified that that was a different time from the one when he first
mentioned the matter to me. I could not tell you. It has been
so long and there wa$ no particular reason why :n should
have had that detail segregated and set apart.
Q. -'I -fully appreciate that, Mr. Mahood. I fully appreciate· the fact that you were not sufficiently interested
r[584] to try to hold these matters in your mind, but the sug.gestion of conversations between friends leads to the
idea that there was something to be concealed and that was.
the reason I am· asking ·you so definitely what your recollection is in this matter.
A. I have no hesitancy in telling you t"4at I did not
have any idea of concealing anything of which I might have
any guilty lmowledge at all. I rather thought though that it
was a matter of private business of his and therefore if you
told me your private business I 'vould naturally conceal it.
Q. I fully appreciate your feelings in the matter, but
I want to ask you further if there was anything you considered as guilty lmowledge on the part of Mr. Henritze in the
conversations he had with you.
A. No, sir .. At that time I did not think so and I do not
think so now.
Q. Now, after your knowledge of the contract that was
made by Mr. Henritze, by which you say he was to get $100,000.00 worth of common stock in this company, was it after
that that you made a Sllle of 'vhat stock you sold?
A. Yes, sir.
Q. You then purchased what stock you purchased f
A. Yes, sir, and purchased it knowing all of these facts.
Q. And do you lmow whether or· not this was brought
[585] to the attention of Mr. Woodruff?
A. Yes, sir.
.
Q. And that he also was informed about the whol~~
transaction f Tell us as nearly as you can your recollection
about that.
A. I 'vould not say he was informed. I do not know·
whether he was info~med as to the $100,000.00 stock or
Q. What do yo~t base your answer on 1 The failure of
1'·

•
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your recollection or simply lack of knowledge ·in the first
place?
A. Failure of recollection. If I knew differently I
would tell you so.
Q. Do you remember who sold Mr. Woodruff that
stockY
A. I did.
:Q. But you do not remember what you told him!
A. No, sir.
Q. Mr. Mahood, I will try to refresh your memory in
this matter. Will you recall that under the original contract
of date April 6th, 1917, the provisions was made that Mr..
Henritze was to have five thousand shares of common sto('k
valued at $20..00 per share, wJ¥ch would amount to $100,- ·
000.00, and that Mr..Obenchain and his .associates ~ere to
have seventy-five hundred shares of common stock which,
valued at $20.0Q a share, would amount to $150;000.00, and
the amended· or modified proposition that was made to Mr.
Henritze. by the gentlemen was that they would surrender
$150,000.00 worth of common stock and they were to get of
the $100,000.00 worth .of common stock from Mr. Hen[586]. ritze $50,000.00 of common stockY Did you go into detail with Mr. Henritze to ascertain whether or not that
was an advantage to Mr. Henritze 7
A. I could not say that I did.. I do not remember. I
think you embodied the same idea in your former question
and I told you my recollection was not clear as to whether or
not we discussed advantages or disadvantages to Mr. Henritze along that line, and I am sincere when I tell you I do
not recall.
Q. You do recall his discussing t~~t it was to be mod~fied along these lines?
·
A·. It was modified along these lines.
'!-

By Mr. Kemp:
Q. Mr.· Mahood, as I gather from your testimony before and no,v, your understanding was that Mr. Henritze
was getting this $100,000.00 of stock. under this second ar- ·
rangement of April 6th, 1917?
A. That he was getting the entire $100,000.00!
Q. Yes.
A. Well, that was the way I understood .it, or rather I
understood it in· this way, that he was selling the land for
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$100,000.00 worth of common stock and $100.00 an acre. .Now,
Mr. Henritze _may have told me at that time that he was .going to divide up that stock.
Q. You were also asked about whether or not you had a
conversation or more than one conversation with reference
to Mr. Henritze's purchase or interest hi the Frid-Mullins
Company. Prior to the time when the sale was made
[587] to the Burneagle Coal and~·Coke Company, do you re.
call having any conversations with him about the purchase of the.Frid-Mullins property or stock by himself before
the Burneagle transaction 1 .
A. He told me that he had options on stock that he had
bought from the Frid-Mullins Company.
·
. Q. Was that in connection with the Burneagle transaction that he told you this T
A. It was in connection 'vith the contemplated organi.;.
zation of the Burneagle Coal and Coke Company.
Q. That was in that same connection Y
A. Yes, sir. • .
Q. And it was at that time he told you he had options
on the Frid-Mullins stock or property!
A. Yes,. sir.
Q. Did you say that was in the spring of 1917?
··\
A. Yes, sir.
·
Further Examination
By Mr. Caldwell, {counsel for lVIr. Henritze):
Q. Counsel for the other side asked you with reference to the purchase of the stock of the Frid-Mullins Corporation, and stated that Mr. Henritze had options on that stock.
Are you ready to say Mr. Henritze told you he had options
on that a~ distinguished from purchase contracts of the
stock?
A. I do not know that Mr. · Henritze used the word
''option'' or whether he said ''contract''. But my impression was that he had the choice to buy.
Q. ''Choice to buy'' would be an option, would it not Y
t[588] A. Perhaps so, under the contract.
Q. 'Vhat did you understand from him, that he had
the choice to buy?
·
A. Yes, sir, he told me-he. went into details to this ex1
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tent: He told me that he had some stock that he was paying
so much for and others that he was getting for so inuch less.
Q. Was that in the form of a contract or option Y
A. I do not. know how he. had it, whether a. contract or
an option or a verbal agreement.
Q. Then whatever you say with reference to the option
would be the inference you had "in the matter and you are not
ready to ·say what his arrangement ·was Y
A. The inference by his statements made to me~ yes,
sir, that he had an opportunity to acquire the stock.
Q. And you are not able or ready to say that he had
bought it or notY
A. I accepted his word without question. I did not see
any written document on the subject.
. Q. How long was that before the organization of the
corporation Y
A. It was.priorto it.
Q. Prior to the organizatidn of the corporation Y
A. Yes, sir, according to the dates there.
Q. How long priorY
A. During the same spring . It could not have been
over four months prior to it and could not have "been
[589] less than one .
. Q. And you would not fix it within any shorter period
of timeY
A. I would not attempt to give the- hour or the day.
By Mr. Kemp:
Q. That was in connection with the Burneagle Coal and
Coke Corporation's organization that that conversation occurred¥
A. It so develops. It. has so developed.
Q. And as I understand you your distinct impression
was that he had the choice to buy the Frid-Mullins stock _if
he elected to do soY
A. Yes, sir, and that he had elected to do so.
Q. That he had elected to buy it Y
A. Yes, sir.
Q. . You.say he had purchased itY
A. I do not kno'v about" it at the time he was talking to
me. He may have told me after he acquired some of it. I
wo:uld not like to say.
Q. Did he mention to you the prices at which he had
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the opportunity to ·buy the Frid-1\'Iullins property?
A. I have a recollection that the comparison was made
with reference to the varying prices of the Frid-Mullins
stock. My recollection is that the minimum price was in the
neighborhood of sixteen or seventeen dollars a share
[590] and that perhaps the maximum was around fifty or
fifty-five dollars.
· Q. What would that aggregatef
A. I could not tell you. I do not know:
By Judge Henson:
How much would which aggregate 1 The sixteen dollars
or the fifty~five dollarsT Which one are you talking about?
He g·ave the minimum as sixteen and the· maximUIJl as fiftyfive.
A. Mr. Kemp, answering your question I will add a little further to it. In answer to your question that you asked
me, I did not know how many shares of the Frid-Mullins
stock were out. That is the reason why I did not answer
more definitely, but I considered from what Mr. Henritze told
me of his opinion of the value of these properties that it was
a good trade foJ: me to buy in. Coal was liigh and if I could
acquire a little stock I would acquire some on the strength of
the way he felt about it. I was satisfied that at the time he
was satisfied that they ha.d real value there for the $100.00
per acre and the $100,000.00 common stock. If I had not
been satisfied I would not have wanted to buy any or asked
my friends to buy any.
Q. Then it was really your reliance upon Mr. Henritze
that caused you. to sell and purchase stock?
A. And reliance also on his knowledge, as I understood
tt, of· coal properties. He had lived in West Virginia and
dealt in coal properties before.
Q. Did Mr. Henritze or not tell you that a consider[ 591] able part· of this stock could be or had been purchased
·
around twenty-five dollars a share f
A. I do not recall. his mentioning twenty-five dollars a
share to me .
.A.nd further this deponent saith not.
(Signature waived.)
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E. T. P. EASLEY, Recalled

E. T. P. Easley recalled for further examination by counsel for plaintiff.·
By;Mr. Hall:
Q. Mr. Easley, this morning, at the request of Judge
Henson, I asked you to look in the :files of the Burneagle Coal
and Coke Corporation, which were turned over to you by Mr.
McNulty, and see what you could find in the way of a contract
dated the 6th day of April,. 1917, between W. P. Henritze,
James ·Walker and others.· When you exan;1ined the files
did you find the mutilated copy of the contract which has
been filed as Exhibit Number One with Mr. Mahood's depo~
sitionY
. A. Yes, sir.
Q. ·When you found these sheets in the files were they
pinned together as they are now Y
·
A. No, sir.
(The .contract referred to is copied into. the record and
'vill be found on page forty-one of the record).
·
.Q. When these .paper were turned over to you and Mr.
, Mahood by Mr. MeNulty and you ran across these
1[592] papers, these sheets of paper, in the files, just ex-·
· plain how you found them and where they 'vere located.
·
A. They were scattered through the different folders
in the :files and we picked them out and placed these three
sheets together. They seem to make a complete unsigned
copy with some measures and some notations on them.
Q. ·Were any two of these sheets together in the. files
turned over to you hy Mr. MeNulty Y
.A. ·No, sir .
. Q. And when you found these separated sheets or that
mutilated copy of the contract, did you ask Mr. McNulty for
an original Y ·
A. Yes, sir.
Q. You h~ve already explained in your former testi.:.
mony about being unable to get it and how you did get an original?
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A. Yes, I think I testified to that .before.
And further th.is depo_nent saith not. _
(Signature waived.)

F. M. MAHOOD, Recalled
F. M.

Ma.h~od,

recalled by

~opnsel

for plaintiff.

By Mr. Kemp:_

Q. In your testimony of a moment ago you spoke of
two contracts being referred to in the minute boo)rs of the
Burneag·le Coal and Coke Corporation. Were you correct in
that ~espe~t?
A. I ·was confused to this extent. I had in mind a subsequent contract in May of the same year, which the
[593] investigators-! as one of them-secured, -along with
the others, and in using .the word ''two'' as reported
in the minute books I was trying to designate these contracts.
· My opinion of the facts is that only one was mentioned in the
minute book and tha.t was the contract of April 6th, 1917, and
the other I had no knowledge of that or any clue to it until
it wascturned .over to me as one of the committee of investigation.
Examination
By Mr. Coxe, (Counsel for Nir. Henritze):.
Q. Mr. Mahood, after the contract of April 6th was
made and Mr. Obenchain and Mr. McNulty and Mr. Walker
in conference with Mr. Henritze suggested the abrogati9n of
the $150,000.00 ·of common stock that was to go to Obenchain
and his associates, did not ·Mr. Henritze consult with you
about the advisability of acceed:ng to their suggestion that
the $150,000.00 be abolished or abrogated~
A. The hundred and fifty cut down to a hundred? Do
you have reference to that Y I do not know whether he asked
my advice on that or not, as I told you a while ago.
Q. Did you talk with him about cutting down the $150,000 to $100,000?
A. I-Ie told me he had done it or was going to do it.
Q. That was about the time it was done or shortly be-
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fore it was done.Y
_
A. Somewhere in that spring in the same year.
[594] Q. Did he afterwards tell you that. he had done itt
A. l· think so. I could not say whether he told me
when it was first done or not. I do not remember whether it
was before or after it was actually done.
Q. Did you assist him in arriving at a conclusion ,as to
whether or not it was the proper or advantageous thing for
him to do to allow ~{r. Obenchain and his associates part of
the $100,000.00, that he would be benefitted by letting $150,000.00 be cancelled Y
A. I. do not recall that.
By Mr. Hail:
Q. It would be a very easy matter for him to figure out
himself, would it not, as to whether $50,000.00 in a $350,000 t
issue was worth JllOre than $100,000.00 in a $500,000.00 issue Y
A. I should think he could do it better than I could.
And further this ·deponent saith not.
(Signature waived.)
The taking of depositions in the above styled cause is
adjourned to Wednesday morning at 10 o'clock, August 1st,
1923, the depositions to be taken at the same office as today.
Pursuant to adjournment, the taking of depositions in
the above styled cause is resumed at 10 o'clock August
[595] 1st, 1923, with the same counsel present:
W. M. McCORKLE
W. M. McCorkle, a witness of laWful age, being first duly
sworn, deposes and says as follows :
Direct Examination
By Judge Henson :
Q. Please state your ttge, residence, and what connec.
tion, if any, you have had with the Burneagle Coal and Coke
Company~

A.

My age is fifty-three, my residence is Lynchburg,
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Virginia. I was elected a member of the Board of Directorsof the Burneagle Coal and Coke Corporation, but I cannot
.
tell you the date. I cannot remember that.
Q. Please state if, while you were a member of the
Board of Directors of the Burn eagle· Coal and Coke Corporation any controversy or question arose about the settlement
of the purchase price of Mr. Henritze, whether such controversy arose.
A. Oh, yes, sir, several tirnes.
[596] Q. You mean that the question was several times up
before the Board of Directors~
A. Yes, sir.
Q. Do you recall a meeting of the Board of Directors
of the Burneagle Coal and Coke Corporation at 'vhich Mr.
Henritze was present and his· attorney, Mr. Caldwell, was
present, and in which Mr. Henritze was insisting on an immediate settlement Y.
A. I do.
Q. Do you lmow whether or not at that meeting a contract between Mr. Henritze and Mr. Walker and Mr. McNulty and Mr. Obenchain for the. purchase of this property was
called for and produced and if so what was the occasion for
calling for it?
A. I do not remember what meeting· it was at. As I say
the matter was discussed at several meetings. At one meeting
we asked for the contract and Mr. McNulty told his stenographer to g·o into the next room and find the contract and
bring it in. She went in and stayed some time and Mr. McNulty got up and went in that room and in a little while they
came back and ~Ir. McNulty said he remembered having left
that contract there, as well as· I remember, he said he left
it with .~f.r. Hall and it had been up there a couple of days
and he would go up there and get it. That is the best of my
re coliection. Of course I may be m:staken about that b.ut I
think that is the best of my recollection at that time, and at
·another meeting, 'vhet.her before or after that, I do
[597] not ·ln1ow, but I think it must have been after that, this
contract was brought in when the matter was brought
up again, and Mr. Henritze and his attorney were up there
and ~Ir~ Ifenritze said that this contract, that his notes at
the bank of Logan had been refused, and that he had been renewing them for two years, as 'veil a~ I remember, and he
said the bank ~aiel they were not going to renew them any
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more, that the. company would have to pay him, that he had·
:tenewed the notes, as ·long as the bank would allow him to,
and he would have to have this money and that if it was not
settled at this meeti~g that he Wfl.S .going to take a~~ion at-this
meeting and throw them into the hands o£" the receivers ..
Then I asked Mr. McNulty if the contract was in keeping
with that and Mr. MeNulty said he thought it was, so then he
got the contract and I either read it myself or someone. at
the table read it. Mr. McNulty said he thinks I read it. Any
how I saw the contract and the reason I know it was that contract is because there was a clause in tere stating something
about this stock was to be subscribed for and this obligation
of Mr.. Henritze's was not to be paid until the stock was subscribed for, but it went on to say that the stock had to be sold
within one year. That made an impression on me and I
bJ;ought the mater up before the company myself and we dis . .
cussed that and we all agreed that that note was-that that
note of Mr. Henritze's had to be paid and Mr. Henritze's attorney and Mr·. McNulty who was present at
[598] that time told us that Mr. Henritze could throw the
company into the hands of the receiver if the note was
not paid so we just thought the best thing was to make a
note and borrow the money and pay this note.
Q. Who was the contract signed by that was presented
and readY
.
A. I could not remember all the ·names but I know that
the name of the Coal Company was on there in printing and
Mr. McNulty's name and Mr. Henritze's name and I think
there was another name on there but I do not know. It might
have been Mr. Walker's. I do not know. I could not swear
to-that but I am pretty sure it was Mr. Walker's name.
Q. Ar.e you sure that contract was read by some~ne 7
A. It was read at that meeting. I think probably I read
it myself, I am confident it was read and believe I read it myself, and read it aloud at the meeting of the Board.
Q. It was a called meeting of the boardY
A. Yes, I could not say whether it was a regUlar meet'
ing or not, but I think it was at night.
Q. Do you recall whether that meeting was fairly well
attendedf
·
A. It must have been well attended because ten of us
[599] signed these notes and I think we signed them at that
meeting.
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Q. When this contract was read was tbere,any criticism
made by any members of the Boar.d of Directors as to the
clauses or any clause therein for the benefit of Messrs. Walker, McNulty, Henritze, or Obenchain in regard to the stock-to
be issued?
·A. I do not remember tha.t. I do not remember anything of that sort.
Q. You do not remember any criticism 1
A. Not at that time.
Q. Was any criticism made after the disposition of the
$5.00 which was to be paid for the sale of the stock, etc. T
A. That was discussed once or twice but I do not remember whether it was at that time or not and I do not remember what was said. I just remember some criticism was
made, $5.00 at one place and two at another but I could ·not
say when it was.
.
Q. Do you know· who it was made by or the nature of
the criticism Y
A. No, sir, I just had a vague recollection of the $5.00,
·how the $5.00 was being divided. $2.00 I believe was going
to Obenchain and the other $3.00 was going to someone- else,
to the Agents or something of that sort. I do not re{600] member exactly how it was. I just have a vague recollection of something being said by somebody.
Q. you do not know who that was y
A. No, sir. We considered then their compensation and
did not discuss it .any further.
Q. The Board considered it you say
A. I did.
Q. And the Board took no action at a.ll 7
A. Not at any meeting that I attended, no, sir.
Q. When the Board asked for this contract . did Mr.
McNulty make any objection to producing itt
A. Not that I know of.
Q. He certainly did not in the presence of the Board 1
A. Not that I heard.
·

Cross Examination

By Mr. Kemp:
Q. What is your occupation and what was it at the time ·
concerning which you have testified'
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- .A: A druggist.
Q. In connection 'vith the endorsement of the note which.
you have referred ·to, I believe you are sueing the company,
now the Burneagle Coal & Coke Company, on these notes, are
you not?
A. Yes.
Q. And in connection with the same notes I believe
[601] the directors undertook to pledge some mortgage bonds·
of the corporation, did they not 7
A. I guess so, yes, sir.
Q. Did you participate in that7
A. Yes, sir.
Q. · Under whose advice·were those bonds pledgedf
A; Well, I could not say. I do not remember about that.
1 think we discussed it among ourselves and all agreed on it
that it was the proper thing to do. ·
Q. Those notes for which these bonds were pledged were
used for ,raising money to pay Mr. Henritze, were they?
A. Yes; sir, that is the way I understand it.
Q~ Who advised you as to the legal aspect of that transaction?
A. I could not say _positively but 1 think Mr. McNulty
did because he was attorney for the company and the only
lawyer in our Board of Directors.
Q. You spoke of the contract' that you saw at the Director's ~eeting. Do you know when that contract was exhibited to you, in what yearY
A. No, sir, I could not say to save my life.
Q. You have no contract-you do lmow that the contract you sa'v 'vas signed by the Frid-Mullins Coal & Coke
Company?
A. Yes; sir, it was signed h1 either a stamp or-I do
know it was not written. It was stamped or printed
[602] on there as well as I remember and might have 'been
signed by Mr. Henritze as an officer. I do not remem-·
ber about that, hut I do know that his name was on the paper
some,vhere.
Q. I was not speaking of Mr. Henritze. I was speaking of the Frid-Mullens Coke Company. ·
A. Ife was acting for them at that time.
Q. And you do kno'v that the company's name was on
the contract 7 · ·
A. I am confident it was. I could not swear to it but
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I am confident it was on there.
Q. And that is the only contract you lmow of. between
these inc.orporaters or between Messrs. Vfalker, Henritze,
Obenchain and ~IcNulty, and the Frid-Mullins Coal & Coke
Company1
A. There was another contract or two faying on the
table or s_ome writ~ng of some kind. I do not know whether
they were contracts or not. I think there 'vas a subsequent
agreement or something that was discussed. I do not remember seeing or reading it. This is the only contract I remember reading.
· Q. Is that the only contract you remember hearing
read?
A. I could not say whether it was read or not. Several
papers were read but I do not remember 'vhether they
[603] were contracts or not.
A. In your testimony in chief you did not allude to
but one contract.
·
A. No, sir.
Q. You mean to testify only as to one or to testify as to
one and other papers also?
A. I mean to testify to the one I remember. I do not
remember anything· but the one that I can testify about.
Q. Were you at that time a stock holder of the Corporation T
·
·
A. Yes, sir.
Q. Ho'v much stock did you own 7
A. $2,000.00 worth.
Q. I!ad you participated in any way in the sale of any
of the stock of the corporation?
A. No, sir.
Q. Did you take any steps to eommunicate with the
stock holders of the corporation the terms of the contracts
you heard reacl on the occasion you alluded toT
...~\.. ll ow is that?
Q. Did you make or eause uny steps to he taken at any
time to inform the stockholders of the contract you relate
as having heard read?
A. No, sir, except at the meeting when we brought the
matter up. I have forgot 'vho did this or whether 1 had anything to do with it or not. I referred to the fact as to whether
this would go before the stockholders before it was acted on
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and we were assured it would.
Q. What is is you say you were assured would go bef9re the stockholders before being acted on'
A. The contract with ~{r. Henritze.
[604] Q. You mean this contract which you heard readY
A. I cannot remember whether it was this ·co~~ract
or not I know a contract was discussed but I believe it was
with reference to selling· some lumber or ··timber. I know a
contract was brought up and discussed and someone asked
the question if the stockholders would act on it and they said
it would be brought before the stockholders before it was
acted on and I believe that was the one with reference to the
timber on the property.
Q. That was the proposed transaction with Mr. Henritze by which the timber on the property would be transferred to Mr. Henritze?
A.· Yes, sir.
,
Q. Now what I am endeavoring to see~ from you is
whether or, not you, as a director, took or caused to be taken
or sought .to' have taken, any steps after hearing the contract
read to inform the stockholders of the corporation of the
nature. of that contract Y
A. No, sir, if I did I do not remember it.
-Q. Can you tell me just who it was who presented that
contract at the Directors' meeting at which the· contract was
readY
·
A.· I could not tell you to save my life who was there.
[ 605] I remember this gentleman here.
Q. Which gentleman 1
A. Mr. Caldwell, who was there, and Mr. Henritze was
there, and Mr. McNulty and myself but who the ot~ers were,
I could not tell to save my life. I had never seen Mr. Caldwell
before and did not know him, and wondered 'vhat he was
doing at the meeting· and the subject of this settlement was
.
brought up and he spoke up.
Q. Have you ever looked in the minutes of the Corporation since this meeting 'vhich· you have referred to to see
whether they showed anything concerning the production of
·
this contract? .
A. No, sir, I have not.
Q. Do you recall amongst the papers which you say
were read on tha.t date a paper which embodied a provision
substantially to the effect ".it is hereby mutual~y agreed and

(
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understood that the minutes of the Burneagle Coal & ~Coke
Corporation when they shall have been prepared shall show .
the said $100,000.00 as being issued as a part of the purchase price of the Frid-Mullins Coal & Coke Company, Inc.,"
and this paper is signed by W .P. Henritze and agreed to by
him as authorizing the officers of the corporation to issue
the said $100,000.00 in the amount herein above set forth to
himself, J. C. Walker, C. S. McNulty and H. E. Obenchain. Do
you recall that?
A. No, sir.
Q. Would that have made any impression on you if
[606] you had heard it Y
·
A. If I had heard it I do .not lmow whether it would or
not.
Q. The provision in it which sets ·forth that the minutes of the corporation when they should be prepared should
show a certain .thing which was different from what the contract itself sets forth, you think would not have made any impression on you T
•
A.· If I had thought there was a differ·ence I would have
said something about it.
·
Q. Now you spoke of the first request being made for
this contract that Mr. Henritze was, through himself and
his attorney, demanding some payment from the corporation,
and you stated that w]fen it was first called for there was
some delay in its production. Do you remember whether it
was produced at that particular meeting or not?
A. It was not at that time. I do not know whether it
""Was before I saw the contract or not that we called for this
paper but I do not kno,v. As well as I can re.member it was
before Mr. Caldwell 'vas there, before we met when we were
discussing how v,re were going to settle with Mr. Henritze,
that Mr. Henritze was anxious for a settlement and we
,[ 6071 were discuss=ng whether we would have to settle with
him or not. I asked to see the contract with Mr. Henritze or some of them. I think probably I was the one 'vho
asked for it, and Mr. McNulty calJed for his stenographer
and told her to bring that contract. I do not know whether it
· was this day that Mr. Caldwell was there or not, but I think
it was .
Q. I judge from what you say that there was first a
meeting in 'vhich the contract was called for and 'vas not
produced and then a subsequent meeting at which it was pro-
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ducedY
A. It was another meeting I know that w~ saw· the'
contract.
Q. The only contract you recall is the one which was
signed by the others and the Frid-Mullins Coal & Coke Company?
A. That is the only one I can positively recall.
Q. Now, do you kno'v who did finally produce that contract¥
A. I could not say but of course I suppose Mr. McNulty
produced it. It may not have been Mr. McNulty.
Q. May not Mr. Henritze have produced it?
A. He might have. I could not say positively, because
I do not remember.
Q. Mr. Henritze ·was at that time endeavoring to
[ 608] force a settlement 1
A. Yes, sir.
Q. Was Mr. Cornelius Gilbert of Lynchburg then a Director?
A. I am pretty sure he 'vas.
Q. Was he present Y
A. I do not know whether he was or not. I was under
the impression he 'vas but he says he was not.
Q. He says he was not present at the meeting?
A. Yes, he says he was not present at that meeting when
we were discussing this matter.
Q. Do you mean to say he says he was not present at
that meeting or did not hear such a contract read?
·
A. He did not hear the contract read but whether he was
present or not J could not say to save my life.
Q. Under whose g-uidance and direction were these Director's Meetings conducted Y
A. You mean who was Chairman of the meeting Y
Q. Yes, and acted as Advisor of the Board Y
A. Mr. McNulty was our legal advisor and he was act
ing as such.
Q. He was acting as such at this particular meeting?
A. Yes, he and Mr. Henritze's lawyer together.
Q. Were the actions which the Board then took influ·
enced by the suggestions made by 1\!Ir. McNulty and Mr. Hen·
ritze's counsel at that meeting?
A. Yes, sir.
[609] Q. You do not seem to recollect 'vho read the con·

~
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tract?·
A. I do not remember positively hut I think probably
I read it myself.
Q. You must have seen it because you saw the name of
the Frid-~1:ullins Coal & Coke Company~
A. Yes, it was passed around the table after it was read,
and they all looked it over and I think as well as I remember,
that I stood up and read the contract over to the other· members and we discussed that clause about the one year business.
Q. And your purpose in reading that contract was to
ascertain what disposition to make of Mr. Henritze's claim Y
A. Yes, sir.
Q. That was the thought that was then before you T
A. Yes, sir.
Q. Do you remember 'vho presided at that meeting?
A. · I could not swear to that.
Q. 1\IIr. J. C. Walker I believe 'vas President of the Corporation at that time, was he not 1
A. Yes, but I do not think he was there at that meeting.
I might have presided myself but I do not remember. I think
I presided at one meeting.
Q. Do y:ou recall distinctly that yot~ read the whole
contract aloud f
A. I could not say I read the 'v.hole thing, but I think I
did. I am pretty sure I did. I wanted to find out whether we
had to settle with him right then or not. I 'vanted to know
whether it 'vas up to us to settle with him or 'vhetl1er ·we could
put it off or get out of it. 1 did not think we could.
Q. And the sole legal advice you had at that time in
connection with it was from 1\fr. Henritze's counsel and from
Mr. McNulty?
A.. Yes, s·r, the only 1eg·al atlvice we had, except that
I understood that the contract had been shown to Mr. Hall
and Mr. Hall had express0d his opinion that that was the
only way to settle it.
Q. From whom did you understand that?
[610] A. From J\h·. :NicNulty. I could not say I remember
his saying it but he told me ho left the contract with Mr.
Hall for him to go over it and to look at it or something of
that sort, that he had left it there about two days ago, as well
as I remember, and it was ~ir. Hall's opinion that the matter would have to he settled tl1at way.
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· Q. And he made that statement you say, Mr. McNulty
made it?
·
A. Yes, Mr. McNulty. I do not say he made that statement but that is my impression. I have a vague recollection
of it.
Q. If the statement was made at any rate it was made
by Mr. McNulty?
A. Yes, if it was made.
Q. I suppose that you did not know what the corporation's legal rights and duties were after you heard that contract read and therefore took the advice of the attorneys 1 ·
A. I knew in a business way of course what the contract
meant and of course we had legal advice and when we put
them both together I did not· see anything else to do but to
_ sign his notes an·d settle up with Mr. Henritze.
By J Jidge Henson.
.
As I understand from you, the question under considera[611] tion was the settlement with Mr.·Henritze and whether
or not he had the right to demand the balance of the
cash purchase price due him. Was any legal advice given
on any other subject at that time pertaining to the contract Y
A. I do not remember of any other.
And further this deponent saidth not ..
(Signature Waived.)

J. W. GILLASPIE
J. Vl. Gillespie, Another witness of lawful age, being
first duly sworn, deposes and says as follows:
Direct Examination.
By Judge Henson:
Q. Please state your age, residence, and occupation.
A. I am 48 years old, my residence is Bedford, Virginia,
[612] and I am in the Packing business.
Q. When did you first becoma. a stockholder of the
Burneagle Coal & Coke Corporation Y
A. l\tiy recollection is it was in December, 1919. I know
it was in the fall of that year. I do not know exactly the date.
Q. Were you ever elected as an officer or director of
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the Burneagle Coal & Coke Corporation f
A. I was elected Director and at the same meeting I was
elected President, at a meeting held in December, 1919.
Q. And you assumed the duties of your office immediately after the election?
A. Yes, sir.
"
Q: After you had assumed the duties of your office,
did you make any investigation· as to the cont11tcts by which
the Burneagle Coal & Coke Corporation acquired the West
Virginia Coal properties, and 'vere such .contracts sflown to
you,-that is the contracts of April 6, 1917, as amended by
the contract of May 7, 1917?
·
A. Yes, sir, I made several trips up here. I could not
go into details all at one time. It was only a short time until
I saw and had before me all of the papers that were asked for.
Q. Did you have these two contracts before you. I mean
the contract of April 5th, 1917 f
A. Yes, sir.
Q. And was amended by the contract of May 7th, 1917 f ·
[613] A. Yes, sir, both of them.
Q. Did you examine these contracts and go over them
carefully?
A. Yes, sir.
Q. Who furnished you "rit.h these contracts Y
A. Mr. McNulty.
Q. Did Mr. McNulty have any hesitancy about showing
:vou these contracts?
A. No, sir.
Q. Did you study the terms of those contracts carefully?
A. I think tolerably carefully.· I was satisfied what I
thought it was proper to do, after I read them over.
Q. Did ~rou make any complaint to Mr. McNulty, Mr.
Walker, or Mr. Obenchain, or Mr. Henritze, as to the terms
of the contract by which the $100,000.00 of common stock was
to be paid, and by which the $5.00 per share was to be paid
to 1rfr. Obenchain and his associate for selling the stock?
A. No, sir, no complaint. I discussed the matter so
many times with Mr. McNulty and said to h~m in several of
our conversations that I thought this contract 'vas real easy,
and if I had been making it it might not have been that way.
Q. No complaint was made as to the amount they 'vere
[ 614] receiv;ing?
A. No, sir. You }mow we all have our opinions -about
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contracts.
Q. So far as the amount was concerned there was no
criticism Y
A. No,. sir.
Q. While you were President of the Company please
state whether or pot you took a rather unusual active interest in it looking towards its success Y
A. ·Yes, I did, unusual for a man never to receive a pen. ny from it. I gave it several months time.
Q. ·Please state whether or not you discussed the provisions in this contract especially in regard to the $100,000.00
common stock, at $5.00 per share for selling this stock therein
referred to, 'vith the other membe·rs of the Board of Directors at various times?
A. I discussed it with them more at various times when
we were not in a meeting. I talked to practically every memmer of the Board and it may be with one or two exceptions.
That is, I think I talked with all of them with probably one or
two exceptions. I know it was discussed at our meeting several times when it 'vas brought up but I cannot recall
.[615] at what meetings it was discussed. It was brought up
at several meetings of the Board but I could not tell
you the date of the meetings.
Q. After you had discussed the provisions of this contract with the various members of your ~oard, at any meeting of the Board of Directors subsequently held was there
any objection raised as to the provisions of this contract by
which this $100,000.00 of common stock was to be issueq, and .
$5.00 per share paid for selling this stockY
A. None ·whatever.
Q. In discussing the matter privately 'vith the members
of the Board of Directors in "rhich you talked "rith them fully
as to the terms of the contract, did any member of the Board
of Directors, individually, raise any objection as to the provision of the contract, as to the $100,000.00 worth of Common
stock, -and the $5.00 per share for selling this stock 1
A. Yes, sir, they did, and I asked everyone that made
any objection why they had not made it before. They had been
directors since the organization of the company and I asked
them why they had not made their objections before, and they
gave different excuses. One or two said they had not seen
the contract.
Q. What did the balance say ahout know the provisions
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of the contract?
A. They said they could not do anything. That was
[616] about all the consolation L could get. I said "You all
ought to know those contracts. You have been Directors of the company ever since the org·anization of it and you
ought to know what the contracts contain,'' and some said
they did Irnow arid some said there was nothing else to be
done but to go ahead and comply with it.
Q. Did you make any investigation as to the value of
this West Virginia coal property purchased by the Burneagle
Coal & Coke Corporation prior to your buying stock in the
Company?
A. No, sir.
Q. Did you make any investigation of its value after
you bought the stock?
A. Yes, sir.
Q. About when did yon buy the stockY
A. I bought my stock in the fall of 1919 but I could not
give you the exact date. I do not know whether it was November or December.
Q. You seem to haYe been elected Director and President on the 9th of December?
A. I bought Mr. Walker's stock and when I bought his
stock he promised to resign. He said he would resign and
they would call a meeting and ask that I be made a member
of the B·oard of Directors, and when I bought several thousand dollars 'vorth of stock, I 'vanted to be on the B()ard and
they called a meeting of the Board and the Board had to organize, and then they elected me President at the same meeting.
Q. What investigation did you make in regard to the
[617] value of the propertyf
.A. 1 went to 'Vest Virginia and went on the property.
I am not an expert coal man by far, but the property look(·d
very favorabJ~· 1o n1e and 1 got a friend interested, a man
in Blut:!field, who represented a larg·e coal interest, and ·he
w·eut "\\"~'ith me and tlw party I was ain1ing to get in the prospective new company were in Bluefield, West Virginia, and
it was only a few days or a short fmo until our annual meeting in ~iay, 1920, aud I offered the company $500.00 for a
sixty day option on the land lying on the opposite side of the
railroad. The r.iver divided the land a.nd the part of the
land in Logan County was on one side and part of it was in
Mingo County. The part in Logan County was on the oppositP.
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sl.de of the railroad, and I offered $500.00 for a 60 day option
for about 600 acres at $125.00 an acre, and they flatly turned
me down; and at that meeting Mr. Obenchain was there· and
said that property was worth one million dollars and .not to
give such an option, and I told him my aim was, as I had some
parties interested, t"o buy the. htnd and that I would pay off
our ,indebtedness and I . ~hought" it best for the company to do
that, and 'I said later
th~t they would be sorry if they did
not do it. Then they turned it down.
Q. On your examination of the property and the information you sought and received at that time what was your
idea of the value of the property f

on

By Mr. Hall.
We object so far as the question calls· for information.
[618] A. Well, what knowledge of coal property I had, it
is not good. I am not an expert coal man, but I thought
the property was worth $150.00 or probably $175.00 per acre.
This deal was going to be put through if we could put it
through at $175.00 per acre. I thought I would give $500..00
for a ·60-day option on it. I did not know whether I could
put it through or not but I 'vas willing to give that much. ·
Q. Were you present at a meeting of the Board of Directors in regard to which Mr. McCorkle has just testified or
was that meeting before or after your election Y
. .1\.•. The full details were outlined before I became President or a Director. The matter which he outlined a.bout the
contract was not while I was present.
.
Q. That was before you were elected?
A. Not while I was present. That incident he related
did not come up while I was President.
Q. You do not know whether it was before· you were
elected President or after?
A. It had to be before because it was not after. I attended all of the meetings. A lot of the meetings Mr. McCorkle did not attend and some Mr. Gilbert did not attend.
They had a lot .of meetings in Roanoke.
.
Q. Ho'v l.ong after you were a director ·and President
before you sa~, t~o~e cont~acts of April 6th, 1917 and May
.
7th, 1917?
A. Judge, I cannot state positively but I will say it wa~
only a fe'v weeks. I looked into the whole matter as fast as
I could. I would come np here and stay a day or two and
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then I would go h9mc.
Q. Do you kno'v where when Mr. McCorkle showed
1[619] you those contracts when you called for them, do you
know where he got them from f
A. Of course he got the office files. He did not send out
and get them.
Q. Did you know where the Burneagle (Joal & Coke
Corporation files were kept f
·A. In his office.
Q. Do you kno1v whether he got them out of those files
or notf
A. He got them out of his files. There were so many
different papers, you kno,v, but they came out of his office.
Q; Do y~u know when it was you first knew of the existence of those contracts, even before you saw them Y
A. I did not lmow anything about them until I saw them.
· Q. How long after you saw those contracts before you
began to talk the matter over with the other members of the
Board?
A. I do not know how long before we had the meeting,
but we talked it over at three or four different ~eetjngs. It
was brought up at several meetings. Just how long before
we had the meeting I do not know. I also talked to
[620] them individually. I was up here two or three times a
week and would see the Directors and 'vhenever we had· a
chance we would talk about those matters. Mr. Henritze was
pushin-g us for some money and I was worried a.nd if I had
known we were owing as much money as we were I would not
have bought the stock. I d'd not want to be tied. up in that
way and I did not know how much _money was owing on the
property when I bought the stock. I bought it without asking
any questions. I am sorry that I did not find out but I am
a sort of a half-way gambler a.nd did not mind trying. I
found out the indebtedness and Mr. Henritze seemed at that
time, as I was head of the company, President in fact, to insist very hard for the money and I '\vorked awfully hard to
try to raise the money and d~d not only work two or three
weeks but it was a continual strain until I got the _company in
shape to pay this money.
, Cross

Ex~minatiou.

By Mr. Hall.·
Q. You have stated, Mr. Gillaspie, that you bought some

480
stock from Mr. Walker. Is that the only stock you bought¥
· A. I bought ·some other stock but I bought the bulk of
it from· Mr. Walker.
Q. How much did you buy from Mr. Walker?
A. My recollection is it was right around $15,000.00 preferred and $30,000.00 common. I am not positive. about that.
Probably it was 35,000 common, that is my recollection.
Q. Who else did you buy from Y
A. Mr. McNulty, but I do not think it was his stock. I
am not positive about that but it came through his hands.
The first stock. I bought was from Mr. MeNulty. ·
Q. What kind of stock did you get from Mr. McNulty?
[621] A. I. got some of both, prefer.red and common.
Q. How much preferred and how much common 7
A. I _cannot tell you. I think it was $1,000.00 preferred
but I am not positive, and maybe it was ~ little more common.
The books ought to show how much it was. The first stock
I got was from Mr. McNulty and the books ought to show
how much it was. I do not recollect.
Q. · That is all the stock you acquired, what you got
from Mr. Walker and 'vbat you got from Mr. McNulty?
A. · I think so. I do not know whether all of the stock
came direct from them or not. I do not recall that.
Q. I do not care where it came from. The fact is you
bought it from Mr. Walker and. from Mr. MeNulty Y
A. Yes, sir.
Q. How much did you pay Mr. Walker for the stock you
bought from him?·
A. I object to answering that.
Q. How much did you pay Mr. McNulty for the stock
you bought from him Y
A. I object to answering that.
Q. Why do you object?
[622] A. I do not think it has anything to do with this case
at all.
Q. You had an understanding with Mr. Walker that you
'vould be a director¥
A. No, sir, not with Mr. Walker at all.
Q. ~Ir. Walker told you he would resign· and let you
be made a Director?
A. You have got that wro:p.g. Mr. McNulty told me
that Mr. Walker ·would resign and he would gladly recommend
me to the Board. I cUd not have any conversation with Mr.
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Walker at all, none 'vhatever.
Q. You bought Mr. \Valker's stoek through }ifr. _McNulty¥
A. Yes sir.
Q. With the understanding \vith Mr. McNulty that Mr.
Walker would resign and that Mr. McNulty ·would recommend
you as a member of the Board?
A. That was not part of -the· contract but he said he
would be glad to do it and I do not know whether I would have
bought ·the stock or not jf he had not.
Q. Didn't youj state a while ago that you would not
have bought it if you were not going to be a DirectorY
·
A. I do not think I did. It was only a ge.ntlemen's agree.
ment, that part of it was.
Q. But it \vas a gentlemen's agreement that you expected to be carried out~
A. Yes, sir.
Q. Mr. ~IcNulty was running that company?
r[623] A. I do not think so, not after I was President. I do
not know what he did before that time. He lacked a
lot of running it after I 'vas made President.
Q. You always stood with Mr. McNulty on every ques ..
tion that came up?
A. I did not. I beg your pardon about that. We differed on as many questions as a~lY one on tl,le Board.
Q. Do yo.u recall a meeting of the stockholders in the
early part of '1922, when Mr. Hug·h White presented a resolution providing for an investig·ation of the afairs of this
company~
·
A. I do not know. What I mean is I do not know the
date. I recollect the meeting of course.
Q. Do you recollect :heing in that meeting 1
A. Yes, sir.
·
Q. And that was the resolution which resulted in the
report of this Investigating Committee, was it not? .
A. I do not know. Probably the minutes will show that.
I do not deny it.
.
Q. ·Don't you remember ~[r. \Vhite presented a resolution ·which \Vas adopted, appointing Mr 1 Mahood and Mr.
Easley and l\{r. l\{urray a committee to investigate the affairs
of this company?
A. I was there when the committee was appointed.
Q. You \Yere there when the report of the committee was
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readY
A. Yes, sir.
.
.
[624] Q. When was it read?
A. I remember that I was present but I do not Imow the
date.
Q. And you were there and found out that the first
knowledge the stockholders had of the e~istence of the contract of April 6th, 1917 and May 7th, 1917 wa~ when it was
brought out by that report 7
A. No, sir.
Q. You did not find that out? ·
A. I know some of the stockholders did have knowledge., of it. I talked to them.
Q. When tliat resolution of Mr. White's was before the
stockholdersA. I do not know what those stockholders had but I
know there were stockholders that had been told of that contract.
.
Q. When that resolution of Mr. White's was presented
to the stockholders meeting, who opposed it Y
A. I W!;lS the one who opposed it. It was presented in
the wrong spirit and it showed that it was presented in the
wrong spirit.
Q. It does not ·make any difference what kind of spirit
it was presented in, the fact is you opposed it and made a
very vehement speech opposit?g it f .
A. You ean call it that if you want to.
[ 625] Q. You opposed it with all the force that was in you Y
A. No, I ·have a lot of force in me yet.
A.. Who else opposed it 1
A. I do not know. You se·~m to understand that yourBelf.
.
• ·
·
Q. Do you not recall that Mr~ McNulty got up and spoke
against it?
· A. Mr. McNulty said that he invited the i~vestigation
as far as he was concerned with references to the finances
but he did oppose the 'vay it was presented and the spirit in
which it was presented but he did not OP,pose the committee
finding out whether the books \vere kept correctly and
whether the funds were m:sappropriated, and did not oppose
that either. I stated the company had no money in their
treasury and that we had been working for several months
trying to get the debts liquidated and I did oppos.~ paying
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the Committee a considerabJe salary to go over the books.
We did not-.have the money to do it with. Afterwards the
committee would charge-Afterwards the committee would
charge, I thought, a big salary, but they said they would only
charge a nominal salary. It was ascertained in the meeting
that they would charge only a nominal salary and then I did
not oppose it and did not think that anyone else did.
Q. Did you not resent and so express yourself from
the floor in the investigation of this matter, the manner in
which you and Mr. McNulty had handled the affairs of the
company?
[626] A. If it had reference to me I did, and I said a man
was a yellow cur who would insinuate that I had done
one thing that was crooked and I meant it and I mean it now..
When they tried to insinuate on me I did resent it.
Q. Who else opposed i~ besides you and Mr. McNultyf
A. I do not recall that.
Q. Did Mr. Henritze get up and make a speech against
itT
A. I do not know whether he did or not. Probably he
did.
Q. · Do you not recall that he did T
A. No, sir, I said I did not. There is no use to ask me
the second time.
Q. You were also present at a meeting of the Board of
Directors held on the 27th day of April, 1922, in the National
Business College, were you not?
·
A. I do not know. I stated that I could not remember.
If my name was signed to it I was there. I do not recall the
date.
Q. Don't you remember attending a ~eeting in the National Business College of the Board of Directors when certain resolutions were presented after this report of the Investigating Committee had come in, authorizing the employment of counsel and taking such action that might be necessary to assert the rights of the Burneagle Coal & Coke Corporation and its stockholders Y
.
A. Someth!ng similar to that. I do not know exactly
whether it was that wording or not. We had two or three
meetings in the office of the Business College. In one meeting, Dr .. Moomaw offered a resolution that I voted against.
Q. And you 'vere the only man of the Directors who did
vote against it?.
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A. A~d I am awfully glac1 I did vote against it.
Q. T-he. fact is that you were the only one who did vote~[627] _against it?
A. · I voted against it all right.
Q. How about the other Directors, how did they vote T
A. You have the minutes there.
Q. I am asking you from your own recollection 1 You
go ahead and tell a lot of things that you pretend to remember. I want to know what you remember about that.
A. Several of the members up there-Mr.· Henritze did
not vote because it was concerning him directly and my recollection is that Mr. McNulty did vote.
Q. · Hpw did he vote 1
A. He voted "No," if he voted at all. My recollection
is that he did vote. My recollection is that Mr. McNulty
\toted but I am not positive, hut Mr. Henritze did not vote because he said it was in reference to him and he would not
vote on it.
Q. Is it not a fact that Mr. Henritze voted in favor of·
the resolution 1
A. I do not think so. Did you say in favor of it?
[628] Q. Yes?
A. Probably he did do that.
Q. Is it not a fact that Mr. McNulty ·at first voted_ No 1 .
and then at the §Juggestion of someone he passed without voting?
A. He might have done it. I think he voted no, but
I do not know~
Q. You said the only reason you opposed that investigation was because you thought that a committee was going to
charge a great big sum for examining the books and records
of the company?
·
A. That was not the only one. That was one. If you
want to hear some others, I would be glad to state them to
you.
Q. Go ah~ad.
A .. I knew the condition of the company at that time,
Mr. Hall, and I knew that we had formulated plans .that we
could sell enough bonds to pay off this indebtedness,. and I
'vas fully satisfied in my m:nd that the investigation of this
nature would tie our plans up and block them, and I was very
eager to get this debt paidAt the same time I knew we had no
money available to pa.y for the investigation which always
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means money, you know, and as I stated in my very weak
speech that you have commented on so that as best that I
recall the company did not have the money to go into an investigation like this, but after it was brought out fully that it
would cost practically nothing and that those people
[ 629] wanted to go on the ground and see the property I
· 'vithdrew the objection. They said they wanted to go
on the property and report back to the company what they
thought the property was worth, and if it was then thought
our plan of disposing of these bonds 'vou_ld be carried out,
and they 'vanted to go and investigate the property and find
out what they thought it was worth, so they could tell these
people whether they would be justified in buying those bonds,·
and it has developed .like I speculated it would. It tied the
business up and the bonds were not sold and the people who
had been so liberal in trying to protect the property were
made the victims and had to pay the indebtedness-we had to
pay it ourselves, and I know I ·was hurt financially very badly
and I know those things had to be attended to.
Q. You were on the compan)r 's notes f
A. Yes, sir.
Q. And you and Mr. :NicNulty and the other directors
had put up those bonds as collateral security for those notes?
A. Yes, hut when we first went on the notes there were
no bonds. We thought the bonds were going to be sold. At
the stockholders meeting we called a meeting to affirm our
action in issuing $100,000.00 worth of bonds. The stockholders
confirming our act. vVe made strenuous efforts tosell but
could not. While this "ras going on, Mr. Henrit.ze had to have
his money and we borro·wed the money to pay him. They
were short term notes and when we could not raise the
. ![630] money and could not sell the bonds and did not have the
time to formulate plans that 've wanted to, we offered
them at par to every stockholder in proportion to the stock
he owned, but we did not have time to do this as we had planned, and w0 tnok the ~100,000 worth of bonds and put them
up as collateral and endorsed notes at forty some thousand
dollars. That is exactly what we. did.
Q. So you did after,va.rds put up the bonds that the
stockholders authorized you to issue for certain purposes as
collateral for those notes, did you not?
A. Yes, sir.
Q. lTpon whose adviec was this done?
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.A.. On the advice of the Board of Directors.
Q. Did you have any legal advice on the question.
A. We did not have any that I know of. Mr. McNulty
was at our meetings and was the attorney for the company.
I do not aim to put that on anyone else.
Q. In other words you carried through that transaction
of putting up those bonds as collateral without any other
legal standpoint and what you receiv~d from Mr. McNulty?
A. I do not know that we received any from Mr. McNulty. We decided to put the bonds up.
Q. He did not tell you you could not do it did heY
A. No, sir.
.
[ 631] Q. You always voted all of your stock that you owned
in the Burneagle Coal & Coke Corporation at the stockholders meetings, didn't you Y
.A.. Yes.
Q. You acquired your stock from Mr .. McNulty some
time before any settlemeJ?.t was made with Mr. Henritze?
A. Yes, it was several months before any final settlement was made.
Q. Several months?
A. Yes, sir.
Q. Did you know when you acquired the stock from Mr.
McNulty that you were getting part of that bonus stockY.
A. No, I did not.
Q. When you read the contract and saw how that bonus
stock was divided did you lmow it then?
·
A. I did not get but about '$2,000.00, if that much, of
common stock from Mr. McNulty and do not lmow that I got
that much. It was a very small amount. I do not think it was
much more and probably not that much.
Q. The records seem to show, Mr. Gillaspie, that you
got 1:100 shares of Mr. McNulty's bonus stock. Did you Imow
that?
A. I did not get it from him. The records may show
that but I never bought it from Mr. McNulty.
Q. I will correct that. The records shows that you got
1100 shares of bonus stock from Mr. McNulty and Mr. Walker.
A. I do not know about the ~onus stock.
Q. You read the contract and sa'v about how much
bonus stock Mr. Walker·and Mr. ~IcNulty were getting?
A. Sure.
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Q. And you read them a few weeks after you were made
President, didn't you 1
A. Yes, sir, the bonus stock you have reference to, Mr.
McNulty told me all of it was lying in the Treasury and asked
me could it be voted at the annual meeting, and I told him it
could not. I told him it did not ID:ake any difference whether
it was issued or not it could not be voted. I did not go to· his
file and look at it.
Q. Are you positive that Mr. ~IcNulty told you that
that stock was all lying there?
A. All but $7,000.00 of Mr. Obenchain's stock that had
been delivered to him, and I said "what did you deliver him
the stock for, when it ought not to have been delivered until
the full settlement was made.''
Q. That was after this stock had been transferred to
you?
·
A. I do not know, but the matter came up in the annual
meeting and I said this stock should not be voted until the
full setlement had been made to Mr. Henritze and therefore
it cannot be voted at this time.
Q. That was after you acquired your stock in the purchase from McNulty and Walkerf
A. I do not think it was after the purchase from W alker. I never got any common stock from Mr. Walker
[633] until a.fter the last transaction ·was made and I think
the settlement with. Mr. Henritze had been made. But
I had a lot of preferred stock, but the common stock was all
made when I got this bunch of common stock from Mr. Walker. I think I am right about that. I think the settlement
with Mr. Henritze had been made. In fact I am almost sure
it had.
Q. You discussed this bonus stock and the $5.00 commission on the sale of each share of stock with various members of the Board?
A. Yes. it was brought up several times.
Q. And some of them objected to the bonus stock and
the $5.00 commission f
A. They only made the objection that they thought such
. a contract should have been made. I said what can we do
about it. It is made and I ca1mot see any way in the world
by which we can remedy it and what are you going to do about
it and they said that was true.
Q. That is what the Directors said 1
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A. Yes; sir.
Q. But some of them did think that the contract on its
face did not look right?
A. I do not think the contract was as good as they would
like to see it on account of the Burneagle Coal & Coke Co:r.;..
poration.
.
Q~ They thought the Burneagle Coal & Coke Corpora[ 634] tion had got the 'vorst end of the bargain?
A·. The greatest objection made to me on· the $5.00 most
of the stockholders paid $25.00 for $20.00 worth of stock.
That $5.00 did hOt go into the Treasury.
Q. ·And that was objected to?·
A. Well, they in their conversation-! could not give
you the full detail of the conversation: but I do recollect they
had some objection, and did not think that ought to have been
incorporated in the contract.
·
Q. Did any of you take any independent legal advice
on that question?
A. Mr. McNulty told me that in getting up those papers
that they had a man and I think he was the party that went
to Richmond before the State Corporation Commission and
stayed for several days. My recollection is that he stayed
about ten days· and went over the matter in full details with
the Commission, the way they were organizing this company,
and there 'vas no objection raised, and I brought it up with
Mr. McNulty to know if any question could be raised and he
said it could not, and I think he went to Richmond and presented the whole matter to the State Corporation Commission.
Q. Did you tell this to the other directors what Mr.
McNulty told you about the whole thing· being submitted to
the State Corporation Commission f·
A. I could not say positively because I· thought it was
very insignificant in my mind because I did not think there
would ever be anything done.
Q. That was what satisfied your mind?
[635] A. Yes, this satisfied me.
. Q. What Mr. McNulty told you about .it ·satisfied your
mind?
A. No, not that. Not at all. I had information--it was
just a matter· sustaining my opinion. I am still of the opinion
that it is absolutely legal. I pray the Court 'viii sustain it
as leg·al, and "Then your friend, Mr. Easley wrote me several

times to come to Lynchburg and I stayed there with him three
hours and he insisted on me coming in with him, and fighting
this suit, I said it means several thousand dollars fron;t me
if you 'vin because I can double from my stock what I paid
for it but I do not think that your contentions arec right and I
cannot fight with you.
Q. And it was your opinion that it 'vas legal~
A~ Yes, sir.
·
.
Q. And that was based on information that Mr. McNulty had given youYA. Well, let me say thisQ. Wait, please, until I ask the question. If that was
based upon information Mr. McNulty gave you as to what he
submitted to the State Corporation?
A. That substantiated and made my belief stronger. I
am not an attorney and it made my belief stronger and substantiated my belief that I was right. I thought I was right.
Q. The fact remains that you had no other indepen[ 636] qent advice from a legal standpoint on the validity of
those two contracts?
A. Not at that time.
Q. Now, you are right free to express a legal opinion.
I want you to look at this contract of May 7th, 1917. and examine that provision there as to how that bonus stock is to be
divided and then the provision following it as to how it is to
be made to appear on the l\finute book when written up, and
tell us what you think of tha.t from a legal standpoint?
A. I think it will hold good.
A. In other words, yon mean to say that when you read
this contract and saw it here, the recital that the promoters
and organizers had come to the conclusion that $250,000.00
was too much bonus stock to issue that they had decided to issue only $100,000.00 and that Mr. Hei1ritze was to ge.t fifty of
it, Walker $20,000 and McNulty $20,000, and Obenchain $10,000. and then immediately followed it 'vith the provision ''it
is hereby mutually understood and agreed that the minutes
of the Burneagle Coal & Coke Corporation when they shall
have been prepared shall show the debt $100,000.00 as being
issued as part of the purc.hase pr!ce of the propert~r." You
think that is legal all right?
A. I think it is going to stand. I do not have to decide
it.
Q. You think it is all right?
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A. I told you so.
[637] Q. And it did not raise any question or suspicion in
your mind when you read that contract!
A. That it would not hold good, it did not.
Q. It did .not raise ·any suspicion that it would not hold
good!
·
A. I ·m~an I think it is legal.
'Q~ What did you think of it from a moral standpoint Y
A. I have no comment to make on. it.
Q. You are commenting on what investigations you
were making. What do you think of people who will·contend
that provision as to the division of the bonus stock is correct
and then provide that the minutes will show something different!
A. You might ask that question to Mr. Henritze and Mr.
Walker and Mr. McNulty.
Q. :O.o you think that is right Y
A~ .I have not got to pass on the moral phase of it.
Q. I have asked a. simple question. You have passed on
those contracts. Do you think that is all right Y
A. I think it all right legally. There are a lot of things
that you could do in a legal way that I do not think you can
do in a moral way.
Q. Do you -think that is the proper way for promoters
to deal ~th the Corporation they are organizing?
. .A. I was not organizing it.
Q. If· you were organizing a corporation would you
[638] deal with the bonus stock ·in that way?
A. I do not know what I would do, I have not had
that to come before me.
Q. You· are sueing the Burn eagle Coal & Coke Corporation on account of that note that you endorsed f
A. Yes,·sir.
Q. And it is with that note that those mortgage bonds
·were pledged as collateral security 'vas it not?
A. 'Yes, sir.
.
Q. And you united with Mr. A-fcNulty alid Mr. Henritze
and some of those others-Mr. McCorkle, I believe?
A. No, sir, they united with me.
Q. You are the leading spirit then in that litigation f
A. Absolutely.
Q. And that is your attitude towards the Bnrneagle
Coal & Coke Corporation and its stockholders Y
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A.. Absolutely. If you get any consolation out of .that
I am· telling it to you and I am glad that I can tell it to you.
I hope it will console you.

(At this point the taking of depositions in the above .
styled cause 'vas continued to 2:15 P. M.)

Pursuant to adjournment .for lunch the taking of depositions in the above styled cause is resumed at 2 :15 P. M., at·
. the same law ·offices and with the same persons present.
1[639]

~1R.

GILLASPIE on the stand.

Examination continued.
By Mr.· Cald\\-ell:
.
Q. Mr. Gillaspie were you President of the Burneagle
Coal & Coke. Company at the time of the final settlement between that Corporation and W. P. Henritze?
A. Yes, sir, I was.
Q. Did you superintend the final settlement by which
the money was paid to him and the stock d~livered?
A. Yes, sir.
Q. State when the $50,000 'vorth of common stock which
is .1·eferred to in those deposition was delivered to Mr. Hen-·
ritzeY
A. After the deed was delivered to us by Mr. Henritze,
on the same day.
Q. Mr. Gillaspie, you have spoken heretofore with refer ..
ence to your having seen the contract of April 6, 1917, and
May 7th, 1917, between W. P. Henritze on the one side and
Mr. McNulty and others on the other side, taken from the
records of the corporation. Will ypu please state whether or
not this ·information that you speak of took place prior to
or after the settlement 'vith Mr. Henritze?
[640] · It took p 1ace pri()r to that time
Q. Mr. Gillasp!e, in closing this deal with ~Ir. H.enritze ·
there was a conveyance .to Mr. H enritze of some timber and
timber rights placed at tl1e price of $25,000. in the general
settlement. You are thorouglily cognizant of that fact~ 'vere.
you notY
, A. Yes, sir.
Q. Please state if you and your associates or the Board
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of Directors had ·attempted to dispose of that timber elsewhere before that time and what your experience was?
A. We had never been able to .get·any offer on the timber at all. This offer of $25,000 was the only offer we had
and I had been over the land and of my knowledge of. timber
I thought it was a good price.
By

~r.

Hall.
Was y9ur opinion as to the sufficiency of th eprice
changed wh~~ ·you found that Mr. Henritze immediately sold
the timber for $75,000?
A. I do not know he sold it for that a~d that would not
have changed my opinion if I had lmown it.
Q. Did I understand you to say. that while you were
President of the Burneagle Coal & Coke Corporation you endeavored to sell the timber?
A. Never made any effort like going arpund over the
country but we met .several times and went over this matter
and asked Mr. McN~lty )1ad_ t;tp.ybody ever made an offer
and 've ~sked Mr. -Walker, who was a lumber m_an and former ·
officer of the company, and he said he could get no one to offer such a price. I did not go to each individual personally.
Q. The only effort ·you made to. sell the . property was
through Mr. Walker and Mr. McNulty?
A. Jes, and I made no sp~cial effort only to ask how we.
could sell the property and who we could sell it to.
.

Q.

By Judge Henson.
I believe .that is all I want to ask this witness.
And further this deponent saith not ..
[641]

(Signature Waived).

By Judge Henson.
We are going now to introduce Mr. McNulty as a witness,·
one who has heretofore testified on the main issues of the
case. .On his itemized account for legal services and expenses we will not be able to examine him and go into that at
this time because Mr. McNulty wants to go over his vouchers
and get his papers, and I will have to introduce him on that
isolated pQint some other time, but we will proceed with him
on the main issues of the case as to the organization of the
Burneagle Coal & Coke Corporation, the contracts, stock matters, etc. ·

(

By Mr. Hall.
On October 24th and 25th, 1922, 1\tir. McNulty was on the
witness stand and was asked about his accounts for expenses
and legal services and stated that he. would furnish such an
account from his books and that he would do so. We expect to
ask for a hearing of this case at an early date, and 've do not
desire to take such rebuttal testimony as we may desire to
take until the defendant has completed their case in chief.
We will, therefore, insist that the testimony for the defendant
be completed as early as possible.
[642]

C. S. McNULTY

Re-called for further examination.
Examination by ,Judge Henson.
Q. You are the C. S. McNulty who is one of the defendants in this case and who has heretofore testified in this case,
are you notY
A. Yes, sir.
Q. Mr. McNulty, I wish you would state in chronological order the happenings of the various events that you referred to in your testimony, what incidents led up to the formation of the Burneagle Coal & Coke Corporation, and the purchase of the coal lands referred to in this record by the Burneagle Coal·and Coke Corporation.
A. It was in March, 1917, that I was approached by Mr.
Obenchain and ~1:r. Henritze in reference to the organization
of this company. Mr. Henritze represented that he had certain coal lands that belonged to the Frid-Mullins Coal and
Coke Company of West Virginia; that ·he was the owner or
had contracts for the purchase of all of the stock of that company. I was not particularly interested a!1d had not thought
about organizing a company to handle coal lands, but it
struck me from the report he had made by a man. by the
name of Hubbard, from Salem, '~rho had been in the Logan
field and who had examined and made a report on this land,
that it was a good p!.ece of coal property. Afterwards-! do
not kno"r whether it was a.t my suggestion or Mr. Henritze's.
but we got Mr. Walker in a conference with us, Mr. James
E. Walker. After go'ng over the matter w.e told Mr. Henritze
and Mr. Obenchain that we would not go into it at all without a. new report on the land made by some competent en-
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gineer. I knew Mr. J. K. Anderson, of Charleston, West
Virginia, who is an engineer for the State Corporation Commission, of West Virginia, or I think that is correct in West
Virginia-! am not certain as to that ; and coal properties
were very m-q.ch in demand at that time and it looked like this
was such good property that we became very much interested,
and Mr. Henritze was anxious to sell the property, an~ after
talking with him about it I either called up or wired Mr. Anderson, and wrote him also, to recommend a competent engineer to examine this property. He wired me the name of ·
Mr. Karl Schoew, of Huntington; West Virginia, and I wrote
to Mr. Schoew and also wired him to know if he could go on
the property and make a· report, and he said that he could do
it in a few days. On March 29th, 1917, I have a letter from
Karl F. Schoew, of Huntington, West Virginia, enclosing a
report on the property.
·By Judge Henson.
·A copy of which was filed With Mr. Obenchain in his testimony on yesterday 7
. A. Yes. When I got this report I showed it to Mr.
James E. Walker, and Mr. Henritze was at that time in Logan
or Hunting-ton, _but he came back to Roanoke in a few days.
I also show:ed this report to Mr. Obenchain and after Mr.
Henritze returned to Roanoke Mr. Henritze, Mr. Obenchain
and myself went on the property in West Virgin_ia. So far·
as I know at that time Mr. Henritze had not seen a copy of this
report. He was endeavoring to induce Mr. Walker and myself and Mr. Obenchain-! do not think he ever tried to induce Mr. Obenchain-but was trying to induce Mr. Walker
and myself personally· to buy this property and guarantee
the paying for it. He asked us one hundred dollars an acre
for it. Mr. Walker's engagements were such that he could
not go with us. When we went on the property about the 6th .
of April, which is my recollection of the date, though we probably arrived on the ·property earlier than that, we examined
the property and compared it with the report that Mr. Schoew
·had made for us. So far as we could see the report checked
out. The openings on the land checked out with the report
and the Eag1 e seam mentioned in the report was opened
. [ 644] at one point on the property and while I have had no
experience in coal lands, we dug into this seam and examined it anrl it appeared to be ahout eight feet thiek with
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what is called partings-one or two partings in it. The other
seams appeared to check out exactly with the report. After ·
we had been over the property Mr.' Obenchain, Mr. ·Henritze
and myself went to Logan, and ;my recollection is we spent
a day there. ~Ir. I!enritze was urging that we, Mr. Obenchain
and myself, on my own behalf and acting for Mr. Walker, enter into a contract with him for the purchase of the property.
I told him that I though we would do so, but no contract was
entered into by me and Mr. Henritze at that time. Mr. Henritze seemed to think that we had agreed, either at Logan
or soon after our return, to take the property. I had told
him that under no circumstances would I go into a con;[645] ·tract that involved as much money as the contract for
the purchase of that property would involve, but that
a company would have to be organized to take it over. I
could not recall exactly .the dates but it was some time about
the 6th of April that we drew up a contract that I thought
would be satisfactory w1th Mr. Henritze and Mr. Walker and
Mr. Obenchain, and before it was sibrned Mr. Henritze had
dra"r a draft on Mr. Walker a.nd myself for $25,000.00 but
there were some details of the contract that had not been
'vorked out and Mr. Walker and myself declined to pay that
draft. Negotiations continued for a few days and I had to go
away to North Carolina. Mr. Walker and Mr~ Henritze were
still negotiating about the property and I had tal~ed to Mr.
Walker and agreed with him that if he and Mr. Henritze got
together on the terms of the contract that has been filed here
that I would go in with tl1em to organize the Burneagle Coal
& Coke Company. While I was in Norfolk Mr. Walker wired·
me that he had closed ·up with Mr. Henritze, ·and the contract that has hP~n fiJed in evidence here is the contract that
was drawn and while it 'vas not actually drawn on the 6th day
of April, Mr. Henritze insisted that we date it the 6th day of
April. That was a bout the elate our neg-otiations actually began. When I returned from North Carolina I signed the
copies of the ~ontract. Soon after that we "rent to· West VirVirginia, Mr Walker. Mr. Hfmrit.zP and myself, and Mr. Walker and myself felt that the $250,000 00 common stock that is
mentioned in the contract ·Of April 6th was over-loading, was
too much common stock, and on our way to West Virginia we
endeavored to get Mr. Henritze to agree with us that this coinmon stock be cut down to· $100,000.00. M. Henritze had always insisted that he must have on the hasis of $100.00 per
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acre for the land, $100,000.00 common stock as a part of the
purchase price. He did not agree, while we were on this trip
to the property to reduce •the stock to $100,000.00, but. after
we returned he did agree to the supplemental contract w·hich
bears date of the 7th day of May, but insisted at first
[646] that it was at his instance and request that the contract
of May 7th read that the $100,000:00 was to be considered and was to be part of the purchase price of the property. I am not cetain just when that contract was drawn, but
I presume it was drawn on May 7th. The minutes of the corporation, it was understood and agreed, were to carry the
clause mentioned in that contract. In the meantime the charter for the corporation had been obtained and the corporation
organized and Mr. Obenchain began the sale of stock. I do
not recall that date, the date of the first stock he sold, but he
got some men together and began to actively sell the stock,
a.nd during the summer of 1917 sold quite a large amount of
the ·stock. At Mr. Obenchain's suggestion, we, of course,
agreeing to it, it was agreed that the first $125,000.00 of preferred stock should be sold on the basisof one share of preferred and one share of common, for $25.00, with $20.00 of
this money to go into the treasury of the company; that· $3.00
should go to the solicitors or agents who sold the stock, and
that $2.00 should be divided between Obenchain, fifty per cent
Henritze t~enty per cent, and Mr. Walker and myself 15 per
cent. each. So far as I was concerned I spent a greater portion of my time in assisting with the sale of this stock. I was
called upon on numerous occasions for assistance by Mr.
Obenchain and I was certain, as I think everybody else con:nected with the company was, that the property was one of the
best obtainable, one of the best that could be found in West
Virginia, that is, that could be bought at that time in West
Virginia or anywhere else, and I am certain that if the Eagle
seam had been as good under the property as it appeared at
this opeing we first saw, and from the engineer~s report, that
the property would have been· worth as much as we thought
it 'vould be worth. and the company would have been a
[647] very rich company.
Q. From the engineer's report and your investigation,
what was the opin: on of yourself and your associates as to the
real value of the property in question, as to dollars and cents.
you might give the minimum.
.
A. I 'vould ans,ver that this 'vay: We .compared the

-
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property 'vith a number of other properites in the same field.
We went into quite -a number of mines in the Logan field and
,especially th9se that carried the Eagle seam, and not only
went into them and looked at them-Well, I will say this:
I had never paid any attention to coal before, but I ascertained what these mines were worth and what they were making. It seemed to me if this property was underlaid with
the Eagle seam only it would "have probably made the company several million dollars. This report which Mr. Schoew
made for us estimates that four hundred thousand tons annually would be taken. from this property, at an annual aver:age royalty of twelve cents, which 'vould be $48,000.00 a year.
I believed that this report was a conservative one at the time.
Q. Mr. McNulty, you spoke of the fact that if the Eagle
seam had been as it appeared at the opening that the company
would have made money. What changes in your opinion of the
Eagle seam, if any, came about by subsequent developments,
and what did these developments showY
{648] A. We made some research ourselves il( reference
to the several seams on the property. My recollection
is,_the papers being in the hands of the committee, that during
1918 we did endeavor and did get a diamond drill on the property. We were very anxious to determine its value and our
original plan, of course, was to try to raise the money and operate it ourselves. Originally~ believing that the property
was of the value that it was, we felt that it was due the stockholders that we operate it and it was that in view that caused
us to put that diamond drill on the property. The winter; ifyou will recall it, of 1917-18 was one of the most severe that
ever hit this country. \Vc got: the drill in there along in
January. They bored I think three or four holes on the east
·side of the river the weather conditions and the topography
of the ground w~re such that I believe it was determined afterwards by the enginers tha.t they did not get the drill up
-over the Eagle seam. On the west side of the river the topography was better and the weather conditions were better, and
the last hole they put down, the Eagle seams wasa mile back
from the river, it was five feet thick. We made every effort to det.erm'ne the value of the property and determine
what was the wisest thing to do, whether to op·erate it or to
lease it. In this connection, I want to say that according to
Mr. Schoew's report the C. & 0. Railroad Company
[649] was building a T=oad through this property on the 29th
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. day of March, 1917, when thi~ report was made, and
this report states that the grading from Mann toward Gillbert, which would put the road through this property, would
be completed by January 1st, 1918. Well, conditions changed
very materially during the year 1917. · As you know, we were
in the midst of the war at that time, and for some reason the
work progressed very slowly on the road after we got this
property until January 1st, 1918, I think it wa~, when the
United States Government took over the railroads. On February 1st, 1918, the Director-General of Roads ordered the
work on this road and I think a great many others that were
in the c.ourse of construction stopped. I had been1 on the
property a number of times and I knew Mr. Ballard the contractor who was building this road, very well. He lives at
Bedford City. And Mr. Walker and I were over in Welch attending to some other business, and we went over the property
about the first of February, 1918, to see how the road was
progressing, and to our ast.onishment when we arrived at Mr.
Ballard's camp he adv:sed us that he had just received orders
the day before to stop work on that road. He told us the
road was practically eighty per cent~ completed, or proba'!>ly
more; that the road would be a total loss if it was left
[650] without rails being laid on it, and not only a loss to us
but 'a loss to the road, and while we were not interested
in him particularly we were ·interested in getting the road
completed as soon as possible. We came back into Roanoke
as quickly as we could, and Mr. Ballard and his two partners,
Mr. Ballard, Mr. Seevers and someone else, met us in Richmond the following day. We went there to. see Mr. George W.
Stevens, President of the C. & 0. road, to see if we could get
them to do anything to finish this road to see if we could
accomplish anything towards getting them to complete it. We
did not find Mr. Sevens there but we got his office to locate
him. He was in New York, and he told us that he would meet
us the next morn:ng in Washington City at nine o'clock. We
went to Washington the next morning and had a conference.
l-Ie at first assured us tha.t. he would do anything he could to
help us get the road finished. I do not know whether-we
were so in earnest about making every effort possible to keep
the Government from stopping building this road, and knowing the roads were in the hands of the Director-General, Mr.
Mr McAdoo. We 'vent over to his office, Mr. Walker and myself, and Mr. McAdoo was not in Washington, but his chief
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secretary, Mr. Oscar Price, who is a nati~e of Greenbrier
county, was there, and while I did not know him personally I kenw of him and. knew hint personally. I knew of
ally I lmew of him and knew many members of his
family. H became interested in us immediately and listened to our story and to the necessity of the completion
of this road with a great deal of interest and he told
me that he would use every ·influence he had to bring
it to the attention of Mr. ],fcAdoo, and to ent[651] deavor to get us in touch with the authorities who could
ordered that road completed. We were in Washington
for a day or two, and we then went back the next day and Mr.
McAdoo had not yet ·returned, and then we came on back to
Roanoke, and I prepared a very careful statement in reference to the conditions surrounding this road, and in the meantime I got in touch with all the people I could who were interested in the completion of that road, and the people who
owned property ·along there, getting in touch with them by
long distance and by wire and by writing them letters ; and I
prepared a statement, a copy of which, I thip.k, is in the Burneagle files, and then went back to Washington the following
week, and I stayed on the job there until I got an interview
with Judge Lovette, who had, in the meantime, been appointed
to take charge of the railroads that were· under construction.
That is my recollection. Judge Lovette, to my recollection,
'vas president of the Union Central or of the Harriman lines.
I do not recall what particular roads belonged· to it. He 'vas
very kind to us and told us very frankly, however, (Mr.
Walker was with me on thisoccasion), that hehad just dictated a. letter to his engineer basedon his engineer's report
of the conditions surrounding this road, directing work to
cease permanently on the road, but after we stated our case
to him he called Mr. Adams, his chief engineer, in and told
him to suppress the letter until he got further information.
But he told us in the mea.ntime that we would have to take it
up with the Coal Administrator, Mr. Garfield. We endeavored
to do th1s but Mr. Garfield 'vas somewhere else and not
[652] in Washington, so at that time we were at our rope's
end and came on back to Roanoke. I went to Washington this fme alone. I m;ght add that on a previous occasion
I had elicted the aid of Senator Swanson and he exerted a
powerful influence, I think as far as he could possibly do ~o,
to aid us in getting this road completed. l know he told .Judge
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J.Jovett in our ]>resence that it would be a moral crime not to
~9mplete the road, that so much money had been invested by
individuals, not only in our property but in other properties
in that vicinity,. and that it would b ewell nigh a total loss
for this section if . this road were not completed, and that
would have been actually true. When I went back to Washing.:.
ton the next time and went to see Judge Lovett, he told me
that the roads had been placed under what was called '' r~
gional'' directions, and that the Director General had just appointed Mr. N.D. Maher, President of the Norfolk and Western Railway, Regional Director with full authority .over the
c~ & 0., Norfolk and Western and L. & N. Railways, and some
other roads; and he remarked that he thought we could probably have a better show with he Regional Director living .in
our home town than we otherwise would have, and he advised
me to come back and see Mr. Maher. I came back to ·
[653] Roanoke and had Mr. Maher's clerk to let me know as
soon as he got to town, and I went over to his office
and the first thing he said to me was : ''I am reading your
brief that you filed with the Director General. I have about
finished it, and it looks to me like you ought to have the rQad
completed.'' Then he added : ''I am going to start tomorrow
to make a trip over the C. & 0. lines and I will make .it my
business to go up on the Guyandotte Division, and when I get
back if I find conditions like you say, after examining it personally and making a personal inquiry, I am going to order
that road completed." Perhaps ten days later I received a
letter from J\IIr. Maher advising me that he had ordered this
road completed. rrhat was about J·une, 1918. I felt sure that
with his order the road would proceed immediately, and it
was not until some time in August, 1918, that I 'vent out on
the property and fould that Mr. Ballard's camp were idle
and no work had been done at all. I came back and took it
up with Mr. Maher and he dictated, in my presence, a letter
to Mr. George W. Stevens, the man he had left in charge of.
the C. & 0., in which letter he ordered him to complete thatroad at once. I think work started the next week and by the
first of January,-! will not say that, but it was sometime
during the year 1919, the road was opened for business. and it
is now in operation. Several coal operations have been put
in out there since the completion of that road, both immediately adjacent to our land down the Guyan ·River and
,[654] immediately adjacent to it above our property. This
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is the only large tract of land in that immediate field on which
there is no operation.-that is, through which this road runs.
Q. Coming back to the question of the contract of April
6th 1917, and modified by the supplemental contrart of 1\'Iay
7th, 1917, after the charter was obtained the meetings show
that the contracts were presented to the organizers and the
Board of Directors. What become of those contracts after
that tim~? Who had possession of them and what was the
repository of them T
A. Mr. Walker had a. copy and :hir. Henritze a copy
and Mr. ·Obenchain a copy, and I had a copy besides certain
carbon copies in the files of the company, I had a copy that
was not signed by Mr. Obenchain. I do not know what the
reason of this was. When· I came back the three copies--the
one held by Mr. Obenchain, the one held by Mr. Walker and
the one held by Mr. Henritze were in their hands, and I al·
ways intended to have Mr. Obenchain sign the one I had, but
just never did do it.
Q. Mr. McNulty, did you ever refuse to show a copy
[655.] of these contracts to any stockholder or director of
the company, or in fact to anybody connected with the
company who asked you to let them see them?
A. I did not. I produced the copy the very first time I
was ever called upon to produce a copy.
Q. Did you ever have any inquiry from any stockholder or officer of the company as to the contents of those contracts except 'vhen you were requested to produce them for
inspection?
A. No, sir, the first time I was ever called upon for a
copy of the contract was in one of the directors meetings.
Q. Was there any arrrangem~nt between you and ·Mr.
Walker, Mr. I-Ienritze, Mr. Obenchain that the contents of
these contracts were to be kept concealed~
A. No, sir, never.
Q. Was it ever the intention on your part that the contents should be concealed from the stockholders or anybody
connected with the company·~
·
A. No, sir.
Q.Were the subscriptions of the stock of this company
taken on uniform blanks of the company?
A. Yes, sir, it was.
Q. Can you furnish one of those blanks 1
A. There are several of them already in the record.
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(Mr. Coxe; Counsel for Mr. Henritze, hands copy of
blank to .Judge .Henson for his inspection.)
Q. Mr. ~IcNulty, some of the witnesses who have
[ 656 [ testified in this case in your hearing, I believe, intentionally or unintentionally attempted to leave the impression that when you were called on by the committee to
turn over to them the papers belonging to the Burneagle Coal
and Coke Corporation, that you put them to a great deal of
trouble and used every device in order to delay the turning
.of these.books over to the committee. I wish you ·would state
the facts in regard thereto.
A. The meeting that 'vas held required-this meeting
r~quiring me to turn the books over to the investigating committee 'vas held, if my recollection is correct, on the 6th day of
January, 1922. On the following morning, I think it was, Mr.
Easley and Mr. Mahood came· to my office. I was there busy
at the time, as they have stated, and they wanted the books
and the papers and everything and I told them at that t~e
that I had certain things in that file that really were more or
less altogether person~l, some of them, and that I would turn
everything over to them as soon as I could get them ready,
and for them to go over them with me. I do not know whether
they have intentionally-! am charitable enough to believe
.that they have not intentionally attempted to prejudice me
in the eyes of the Court, but one of the witnesses has stated,
and I think both of them stated, that they made repeated
visits, and I think one said it was two weeks before the~ got
the books from me. That statement is not true. One of the
witnesses stated they got the books from me on the
t[657] night I was at a certain director's meeting. I do not
know whether they said it was Cooksey and Johnson's meeting or not, but it is a fact that it was a meeting of the directors of Cooksey and Johnson on Campbell Avenue. I am a
director of that company. ·Mr. Easley was waiting for me
when I went do'vn at eight o'clock, and, as a matter of fact,
I think I ·had forgotten about the Cooksey and Johnson meeting when they called me on the 'phone and told me I would
have to be there. I ~xcused myself and told them I would be
back in a little while. I thought perhaps I could get excused
and be back in fifteen minutes and probably told them so, and
when I got there they required my presence and I kept them
w·ajting longer than they anticipated. The me.eting ef the
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stockholders, as stated was on ,January 6th, and the meeting of
the Cooksey and Johnson directors was on January lOth.
I verified that by looking at the minute book, and it shows
me present, and it was on that night that I turned these books
over to this investigating committee.
Q. On the night of ·January lOth?
A. J a.uary 6th and lOth.
Q. Do you recall what the -date of the meeting was that
appointed the committee and directed you to turn over the
books?
A. I think it was the1 6th. I would like to be refreshed
about that. It may be that it was the 4th. I am testifying as
to that date from memory hut the other date is a matter of
·
i
record.
By Mr. Coxe:
[658] January 6th is correct.
By Judge Henson.
Q. It seems that the meeting of the stockholders of this
company was .January 6th, 1922, which directed you to turn
over to this committee these books. Do you know when they
first called on you for·them, what date was itT
A. They called on me the following day, and I am sure
they were there again on either the next day, if it was not Sunday, or on Monday. I think the 6th was Friday and the 7th
was Saturday, and they came back on Monday and perhaps
on Tuesday. They were very insistent to get them immediately.
Q. You told them you ha.d a number of private papers
in this file¥
A. I did, and I want to explain to Mr. Walker, and I
want them to know ho'v it is, that 1\ir. Walker and I have had
other business together, and· frequently when he would write
to me--not when I would write to him but when he. would
write to me he 'vould write something about Burneagle matters and something about private matters in the same letter.
·Q. I 'viii take that up in another connection. It was on
the night of the lOth that you turned these papers over?
A. The night of the lOth the night of the meeting of the
Board of Directors of the Cooksey and Johnson Company,
and I kno'v I turned them over to the~ that night a.nd I think
they so testified.
Q. Then the long chase w·as from the 6th to the lOth.
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[659] A. Yes, sir.
Q. They say something in their depositions about their
having seen a file or package or something of the kind marked ''James E. W a.lker.'' Was there such a file there 7
. A. Yes, sir.
Q. How long have you known Mr. James E. Walker?
A. For ten. years.
.
Q. What has been your relation, both social and in a
business way, with James E. Walker during this period?
A. We have been very close personal friends, and I have
represented him in a number of matters. I could not say that
1 am his· exclusive counsel, but our relations have been very
case, and he has written me on a great many different subjects.
Q. There has been and is now both threatened litigation
and pending litigation with Mr. Walker concerning marital
difficulties, is there not Y
A. Yes, sir.
Q. Please state whether or not he has advised with you
and consulted you and written you concerning these matters.
A. Yes, sir, on numerous occasions about numerous
matters.
·
Q. N O\V, explain about the character of the letters in
that file from Mr. Walker to you. I mean as to their form,
whether -they dealt with Burneagle matters or what was the
general make-up of them.
[660] A. Well, I might say in almost every letter he would
write me from down at his mill or plant about Burneagle matters, and in the same letter would be references to
other matters, reference to his private matters.
Q. Is there any official letter in that file from Mr. Walker in his. capacity as president of the company?
A. No, sir, he has always written to me personally.
Q. You are a lawyer and you know the issues in this
case. Is there anything in any of those letters from Mr. Walker that would throw any light on any issue involved in this
case?
By lVIr. Hall.
We object on the ground that the letters speak for themselves, and the witne~s, if he desires to do so, can read such
portions of the letters into the record as relate .to Burn~agle
matters.
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A. No, there is nothing in those letters that 'vould throw
any light, ·not any more than we have. They were, when he
wrote me about Burneagle matters, endeavoring to further its
interests nad help it.
By Judge Henson.
Q. What became of that file that was in there!
A. I have it.
Q. There was something sa.id about the Henritze file
in your office. What do you say about that Y
A. I have forgotten what they testified about that.
([661] Q. They said there was a file in there marked "H;enritze.''
A. I did not retain any file with reference to Burneagle
from Henritze.
Q. There was something said to this effect: When the
committee first examined the papers that the Henritze file
was bulky and when they 'vere turned over to them it was not
so bulky, that a number· of letters had been removed from the
Henritze file in the meantime. What have you to say about
that?
A. I just want to say it is not so.
Q. Did you remove any letters from the Henritze file Y
A. I do not think he wrote me half a dozen letters in ·
his life. He writes very few letters. That file could not have
been bulky because I am satisfied he never wrote me-l do
not recall him ever writing me a letter in his life, to be perfectly frankwith you.
· Q. How many did you 'vrite him 1
A. I do not know.
Q. Was your correspondence any wise lengthy?
A. No, sir, I know we never passed a. half a doze.n letters in our lives at the outside. The young men are simply
mistaken about that. I do not mean to say they would purposely falsify, but they just fingered through those files and
are naturally mistaken about the Henritze file. It was not a
file o f anv size and should not be.
.
Q. \Vhat time was it Mr. Obenchain practically quit
[662] and went to Washington f
A. Well, it was around December or the latter part of
November, 1917. I 'vould not attempt to fix the date.
Q. Ho'v was the business conducted after ha left, so
far. as finishing the sell:ng of the stock was concerned?
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A. There has been testimony here that he left an orga~
nization. He did not leave anybody but Mr. Moomaw. Mr.
Moomow testified he gave him fifty cents an hour, and after
that the burden of the whole· thing fell on to me. Everybody
came up there to see me.
Q. Do you know how much stock he sold after Mr; Oben-.
chain leftY .
·
·
A. No, I do not. It was not a great many shares because
Mr. Obenehain testified there were 11,500 shares sold whe11:
he quit and the records here will show how many were out,
and I do not think it is but little· over 11,000 of the preferred
stock.
Q. 11,000 shares 1
A. It was something over 11,000 ·shares, altogether.
Q. lie has testified 11,500 shares were sold before he
left. Is that right Y
A. I would say-I have not looked that up on the books
to see that it is correct, but I would say that it is.
Q. Something was said in Mr. Moomaw's testimony
about you insisting that Mr. Obenchain should not have that
$2.00 a share or half of it after he left. What was the procedure in regard to that $2.00 after he leftY
A. Mr. Walker and I had some conferences, and I am
[663] pretty sure Mr.- Obenchain talked about it, and we
found it very difficult to get any agent in that winter
weather in 1918 to see after selling the stock at all, and we
had to practically agree to give them the whole five dollars to get them to sell it at all. I do not know· 'vhether" the
whole five dollars was given to them all the time or not, what
little was sold. They knew lvir. Obenchain was getting five
dollars for selling the stock, and I know he had it up and·
talked it over with Mr. Mooma'v and Mr. Walker and I know
Mr. Walker said, and I told J\fr. Moomaw myself, if we could
get them to s ell it for the whole five dollars, to give it to
them. I do not think Mr. Moomaw meant to say itwas retained
by me. It was not retained by anybody. The object of it was
to get the agents to try and sell it all if we could get it done.
Q. Then I understand from you that after Mr. Obenchain left practically all of the two dollars referred to went
to the agents and the office expenses 1
A. To try to get the stock sold. That was my under· standing from Mr. Moomaw and from my knowledge of the
company. When he said "retained" be did not explain· what
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he meant by it being retained, but it went into the treasury
of the Burneagle and was not set aside to be paid to the Coal
Securities Company. That is what he is bound to have meant
because I did not get the money and Mr. Moomaw and
[664] Mr. Walker did not get it, but it was paid over to Burneagle.
Q. Well, now, we come to the book that is frequently
spoken of, which seems to be non est inventus. I believe you
called it the stock register book of the Coal Securities Company. What time did Mr. Obenchain leave there?
A.: I think it was the latter part of November or December.
Q. If there was such a book who had charge of it after
Mr. Obenchain left until Mr. Moomaw left?
A·.- Mr. Moomaw.
Q. Did you have anything to do with it during the mean..
time?
A. Not anything.
Q. Did you ever see that book¥
A. I do not recall seeing such a book.
Q. Who took charge of the office after Mr. J\IIoomaw
left, what was left of it?
A. Well, the office that was occupied by Mr. Moomaw
and the Coal Securities Company and the Burneagle Company was part of my suite of offices in the Payne Building,
and adjacent to my own offices. He kept everything in there,
and be says that when he left he bundled them all up and left
them in the office.
By :Mr. Hall:
Q. Did 1\IIr. Moomaw say anything ahout. building them
upf

[665]A.

.

I do no.t know whether he used that word or not.

By Judge Henson:
Q. Did you ever find such a hook there?
A. No, sir.
Q. What difficulties arose by· reason of your not being
able to find such a book, and hO\V did ,YOU overcome these difficulties?
A. I went to ~Ir. Moomaw soon after he left and told
him that I did not understand his hooks. Mrs. Obenchain
himself, as I understood it, \Vas an expert accountant and
bookkeeper when he took eharge of the selling of the Bur-
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neagle Coal and Coke Corporation's stock, and I think he:is
an expert accountant, and Mr. Moomaw-! did not know anything about him ·but he was represented to be a first class
bookkeeper,-When I got the books, the ledger and stock
books, and the various papers and things incident to it, a lot
of the stuff being a filing case, I went to Mr. Moomaw and
told him I did not understand the situation, that I could not
find anything that was kept in any alphabetical order so that
I could easily find the stock subscribers alphabetically, nor
could I find any stock register of the company at all, and he
had promised when he left that he would come back and give
any assistance that he could. And he put meoff and said he
could not· come, that he was engag~d in other work. I think
they were organizing a Mountain Trust Bank, and he did not
come, and I went to the Stone Printing ·Company and got
some stock ledgers printed, got the forms, and then I had Mr.
Tillman at the Roanoke Industrial Loan Company to take the
stock stubs and the stock certificate books and make
[666] two stock ledger, one for the common stock and.·one for
the preferred stock, and they did it, and did it well, for
which I paid or compensated them $60.00,. I think it was. It
was a tremendous job. They had to pick out the stubs and
· get them in alphabetical order and compile this f1'om the stubs
and get at it that way.
Q. Mr. Moomaw was at one time secretary of the Burneagle Coal and Coke Corporation, was he notY
A. Yes, secretary from the time Mr. Matthews resigned
to about May 23rd or 24th, 1919, I think it was.
Q. He resigned as such. secretary Y
A. Yes, sir.
Q. I will ask that you file his letter of resignation with
your deposition.
A. I herewith file it, marked as Exhibit No. 1 with my
deposition.
The letter above. referred to is dated May 23, 1919, and
is in th~ words and figures as follows :
Mr. C. S. McNulty, Vice~Prest.,
Burneagle Coal & Coke Corp.,
City.
Dear Mr. McNulty:I herewith tender my resignation as secretary of the Bur-
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neagle Coal & Coke Corp., to take effect on the 26th
[667] instant, the date of your annual stockholders meeting.
I will not be able to give the work the time required to
do it properly. I take this occasion to thank you for the uniform courtesies I have received at your hands, and to ask that
you call on me if at any time I can render you any assistance.
Yours very t;ruly,
(Signed in ink)

C. A. MOOMAW,

By Judge Henson:

I

I •
\

Q. This $100,000.00 common stock that was to be divided
between Henritze, you, and Walker and Obenchain, give me
the history of the issuance of that stock and how it was
handled as to voting, etc.
A. When we were making the contract with Mr. Henritze he insisted that he should have $237,500.00 in money for
the property and $100,000.00 of the common stock to be issued
to him as part of the purchase price. Mr. Henritze agreed to
this when the contract of April 6th was modified and the common stock was reduced from $250,000.00 to $100,000.000. As
this was a part of the purchase price under our agreement it
was not to be issued to him or to any one else until the full
amount of $237,500.00 in cash had been paid. Mr. Moo,[668] maw knew the contents of these contracts, and some
time in 1917 actually issued the $100,000.00 of common
stock, but as it was a part of the pu.rchase price and was so
treated it was understood and agreed that it was not to be
urne-d over to Heuritze or anyone else until he had been settled with, and paid the purchase money. 1\tlr. Moomaw wrote
up these certificates, but they were placed in an envelope and
not delivered or used in any way until au agreement had been
reached whereby ~fr. Henritze was to be paid the balance of
his purchase money. That was the agreement, and while
Mr. Moomaw actually wrote up these certificates in. 1917 he
did it 'vithout orders or authority from any one. He said it
was to save revenue stamps or gave some excuse of that kind
when I spoke to him about it, but at any rate the certificates
'vere kept in an envelope except perhaps a certificate that was
delivered by Mr. l\foomaw to Mr. Obenchain when he went to
Washington.
Q. For how much~
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.A. I have forgotten whether it was $7,000.00 or $3,000.00.
But these certificates, I think,-and I think the record will
bear me out in this,-bear the same date, but never at any
meeting of the stockholders were they voted until after it had
been determined that we would settle with Mr. Henritze and
agreed upon the terms of settlement. It has been stated here
that one of my certificates was retired and re-issued. If that
was done it was either done by Mr. Moomaw through mistake
or error. It certainly was not done intentionally.
Q. · At the time the certificate was transferred did you
[669] have other certificates of common stock that could have
been transferred as easily Y
A. I did. I do not know that that is a fact but it has
been so testified here. I have not checked it up to see. I know
that Mr. Henritze 's stock was delivered to him after he delivered a deed from the Frid-Mullins Coal and Coke Corporation that held the legal title to the Burneagle Coal and Coke
Corporation.· The residue of Mr. Obenchain's stock was delivered to him some time after that.
Q. Did you or any of the parties ever vote this $100,000.00 stock or any part thereof in a stockholders meeting
prior to the final settlement with Mr. Henritze'
A.. We did not.
Q. In connection with the latter statement, I ask you to
file the letter from C. A. Moomaw to you under date of May
24th, 1919.
A. I herewith file same.
The letter above referred to is in the words and figures
as follows:
Roanoke, V a., May 24th,1919. ·
Mr. C. S. McNulty, Vice-Prest.,
Roanoke, Virginia.
Dear Sir:I am enclosing your ledger balance sheet to date. Part
of the cash balance is represented by a number of unpaid
checks in your safe. There are outstanding 11,569 shares
preferred stock, and 8739 shares common stock. The common
stock only as you know has voting rights, and 4400 shares or
a little less would be a quorum. The ~000 shares promoters
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stock is not inCluded in the above figures.
Yours Very truly,

~

··

{Signed in ink) C. A. MOOMAW.

Q. I am going back now to the West Virginia property.
I believe the records show that a lease of this property was
made some time in 1920 to Mr~ Paul Hardy, Trustee. Is that
correct?
.A. Yes, sir.
_
Q. 'no you know whether or not after the lease was made
whether they spent any money and made explorations on the
property?
A. They did. I was out at the property after that lease
was made and was sent out there by the Board of Directors to
make an effort to settle with the squatters we had to contend
with, and to see if we possibly could exchange some land and
straighten up some interlocks in our land, and for that reason
was there two or three times afte rthe lease was made,
[671] and I found a corps of engineers there. I think they
started July 1st and were kept there four or five months
in an- effort to ascertain the exact status of the property and
to do prospect work and to open up the various seams where
they wanted them opened up, and I know from the number of
men· they had and the equipment they had that they spent
considerable month, and if it is proper I might state that Mr.
Hardy told me they spent about $15,000.00 working on and
prospecting with this property.
Q. Please state as a result of this exploration made by
Mr. Hardy what information was developed as to the continuity, thickness and mineability of this Eag·le seam. What
defect, if any, appeared 1
A. On the east side of the- river, on the side of the pro. perty the rail_road is on, they found the Eagle seam split up.
My recollection is it was split up into three or four very thin
seams with considerable distance between the seams, and in
such a condition that it could not be mined for commercial
purposes.
Q. When you all first bought the property did you or
not regard the Eagle seam most valuable-the most valuable
seam on the· premises f
A. Absolutely.
Q. When was the first time you learned that by reason
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of the spliting up· of the Eagle seam that the property was
not as valuable as you gentlemen first thought 7
---:A:- That was the first time we knew it with absolute certainty or were so advised by their engineers. As I told
1[672] you a while ago we had this diamond drill on the property, but we were told or led to believe they did not
get down through the Eagle seam. .
· Q. Had your first definite information come· from· the
Hardy exploration 7
·
A. Yes, sir.
· Q. Was the Hardy lease ever taken into effect?
A. No, Mr. Gillaspie and I went out to see ·Mr. Hardy
after they had written us that they 'vere going to abando~
it, and Mr. Hardy told us that under the lease they had made
with us it would be imp.ossible to carry it out and work those
seams of coal at a profit at fifteen cent royalties, that it would
not be done without the Eagle seam on the east side of the
river. Now, they said to us that it was absolutely contrary to
· all geological experience with that seam broken up that way
and the other ..seams above that go through it with almost
mathematical accuracy so far as thickness is concerned, and
they spent more money than they would have spent by reason
of that seam not showing up when they got back in the hill,
and they spent more money trying to go back in there .and
find that seam.
Q. That was really the first definite information you
had that the Eagle seam had practically played out?
A. Yes, on the side of the mountain where it had been
mined directly into the table they proposed to build.
Q. That was after June, 1920?
[673] A. They commenced work the latter part of June and
"rork until about November, 1920.
The taking of depositions in the above-styled cause is
adjourned to 11 o'clock Thursday morning, August 2nd, 1923. ·
Pursuant to adjournment the taking of depositions in the
above-:styled cause is resumed at 11 o'clock Thursday morning, August 2nd, 1923, at the same offices, and with the same
parties present.
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Mr. MeNulty on the Stand
Continuation of direct-examination.
By Judge Henson:
Q. Mr. 1\fcNulty, reading from the minutes of the :aurneagle Coal and Coke Corporation on April 16th, 1917, and
from the meeting of the stockholders on the 30th day <;>f April,
1917, I find reference to the proposition of W. P. Henritze
by which he offered to sell to this corporation stock which
controlled certain lands in Logan County and Mingo County,
West Virginia, and practically offered to sell the land itself
owned by that company and especially as to the meeting of
the stockholders held on the 30th day of April, 1917, it r~
fers to a written contract presented by W. P. Henritze. This
contract does not appear to be spread at large on the minutes
of the company. Where was this copy, and why was this not
done?
A. It was a lengthy contract and reference is made
thereto in several places, and I did not think it was
[674] necessary to spread it in the minutes. It was always
available if anybody called for it, and I did not think
it necessary to spread it in the minutes.
Q. It was always availabl~ to anybody that called for
it?
A. Yes, sir .
•
Q. And they could get it when they called for it?
A. Yes, sir.

Examination·
By Mr. Coxe, (Counsel for Mr. Henritze):
Q. When was the first time, so far as you. know, that
the contract of April 6th was called for?
A. The first time anybody calJed for that contract was
in a Directors' meeting when we were attempting to make a
final settlement with Mr. Henritze. That was around December 1st, 1919.
Q. J\'Ir. McNulty, I notice that the bill in this case
charges that Henritze, Obenchain, Walker and McNulty conceived the scheme of promoting a corporation to take over
the capital stock of the Frid-Mullins Coal Company which
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was then in the hands of others -thJtn the promoters and that
the scheme was to re-sell this stock to the Burneagle Coal and
Coke Corporation at a profit above which you all acquired it
from the supposed different owners of the Frid[675] Mullins Company. I ~ll ask you if, as a matter of
fact, at the time of your negotiations with Mr. Henritze you ascertained whether or not the stock was held by
any one other than Mr. Henritze, and that he held all of it.
A. I want to say that that statement in the bill is absolutely untrue that we entered into any scheme with anybody
to defraud anybody or had any such thing in mind. As I
sta ed yesterday, I believe Mr. Henritze when he told us that
he had this stock, that he had already bought it or had contracts. for the purchase of it, and afterwards I-when I say
afterwards I mean the second trip I made to Logan. I cannot fix the date without looking it up,-went to Mr. Lilly who
was a lawyer and had been one of the stockholders of the
Frid-Mullins Coal and Coke Corporation and asked him about
it, and he told me that he had sold his stock to Mr. Henritze.
I went to Huntington to see Judge Leftwich who had been or
was secretary and treasurer of the Frid-Mullins Coal and
Coke Company and should have been in his possession, that
is, he should have had the books in his possession. He was
familiar with all of its affairs. He told me that the stock had
all been sold to Mr. Heuritze and at the same time 'vas at
the bank in Logan and the First National Bank of Logan
held that stock or at least Mr. Naaman Jackson held tha!
stock. He was the cashier of that bank, and he held the stock,
and showed me the certificates with the exception of one certificate for one share which share was in the name of a
![676] Mrs 1fullins. He told me that that share could not be
found but it was afterwards produ~ed and . all the
shares were turned over to tp.is committee. I think they alleged in the bill that one of the grievances was that they
never did turn that stock over, but they afterwards found
that was untrue, that they had all the stock.
Q. What I am driv;ng at is this: At the time you,
Walker and Obenchain entered into your contract with Henritze, and at the time you began your negotiations with him,
he alone controlled. or ov.rned that stock? Is. that a fact Y
A. Yes, sir.
Q. You, Mr. Obenchain, Mr. Walker-you were not going out and buying the stock in from various owners and
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reselling it to t.he Burneagle Coal and Coke Comp~ny at a
profit above what it cost to get it from the various own~rs?
Is that true?
A. No, sir, tha.t statement is absolutely false.
Q.. In other words, there was no profit ~ade so far as
you, Mr. Walker and Mr. Obenchain were concerned on the
stock at all 1 Mr. Henritze was the only person getting any
profit? Is that correct, on the'·Frid-Mullins stockY
A. Absolutely none. We never got a penny of the profits. Mr. Henritze may have owned stock. I do not know
whether he made a profit as far as I know personally,
[677] but I do know we got none of it.
Q. So far as you, Mr. Walker and_ Mr. Obenchain
were concerned there was no one expected to go out and· buy
in the stock of the Frid-Mullins Company because it was already then owned by Henritze Y·
A. ·That is what he represented to us and what I afterward found to be true.
Q. You, Mr. Walker and Mr. Obenchain never had any
idea of forming a company to go out and buy stock of the
Frid-Mullins Company from various owners an<,l resell it to
the Burn eagle Coal and Coke Company Y
A. Absolutely not.
Q. Your only contract was to buy it from Mr. HenritzeY
A. Yes, sir.
·
Q. Now, Mr. McNulty, the negotiators, therefore, were
Henritze on the one side and you, Mr. Walker and Mr. Obenchain on the other? Is that correct f
A. Yes; the minutes here that were written up expressly state that W. P. Henritze proposed to sell to a corporation to be formed under the corporate name of the Burneagle
Coal and Coke Company, a corporation.
·
Q. You spoke yesterday of the fact that Mr. Henritze
was Jnsisting all along in his negotiations with you that the
$100,000.00 'vorth of com1p.on stock that he received was part
of his purchase price. The bill intimates, and counsel have
intimated that the minutes of the Burneagle Coal and
[678] Coke Corporation of April 30th, 1917, were written up
so as to conform to a subsequent contract of May 7th.
I would like to know if the minutes were not written up so
as to reflect ~Ir. Henritze's contention that the $100,000 was
part of the purchase price.
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By Mr. Hall: We object on the grounds that the minutes
speak for themselves as to wha.t they reflect.
A. Those meeting~ of April 16th and April 30th expressly state that Mr. Henritze's $100,000 of comm~n stock
was a part of the purchase price. That is in accordance with
our agreement of April 6th and that was his demand under
this agreement, when this agreement was entered into, that
he should have $100,000 worth of common stock. He should
have $100,000 wqrth of common stock as part of the purchase
. price, ~d that is why theae minutes, or I might say memo. randum of the promoters meeting and the minutes of April
30th, were so written. And when Mr. Walker and myself
demanded that this contract be changed so as to eliminate the
$150,000 worth of common stock we were to have obtained Mr.
Obenchain's consent to it, because he was a part to the first
agreement and Mr. Henritze 's consent was obtained because
we demanded of him that if we eliminated that $150,000 worth
of common stock that then he should divide the stock he was
J:retting as part of the purchase price with Mr. Walker, Mr.
Obenchain and myself, but he had first refused to change the
contract all, but after reflecting on it he really did
[579] change it and agreed to give us fifty per cent. of that
$100,000 which, under the contract of April 6th, he was
getting as part of the purchase pr~ce. The .contract of May
7th was a supplemental agreement and while it states that
the minutes, when they shall have been written, shall carry
clause that the $100,000 shall be a part of the purchase price,
the ~inutes were not written,-no such minutes were written,
because the minutes of April 30th already embodied the fact
that this $100,000 was to go to Mr. Henritze as part of the
purchase price, and they further embodied the fact that he is
to receive that stock after he has been paid the entire money
consideration.
Q. In other words, Mr. McNulty, before the contract of
May 7th, the supplemental contract of May 7th, was writt~n
up, Mr. Heriritze had been insisting that the $100,000 of the
.common stock to be i'ssued to h:m as part of the purchase
price should be reflected in the minutes Y
A. That is true, and that was the agreement.
Q. And the agreement of May 7th was simply to satisfy
him on that pointY
A. Not to satisfy him on that point altogether. It was

-

------~-------------
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to satisfy Obenchain and Walker and myself. We were getting part of that stock as shown by that agreement, and that
stock, of course, :would be worth nothing until the preferred
stock was taken care of and the dividends paid on it, and it
was retired.
Q. Now, the bill, on page eight, ·alleges that the recital
in the minutes that the $100,000 worth of stock was to
.[680] be issued to Mr. Henritze as part of the purchase price
was a scheme on the part of Mr. Walker, Mr. Obenchain and yourself to conceal your relations with Mr. Hen.
ritze.
·
A. \\Tell, that is absolutely untrue. Anybody at any
time could have seen the contract. It was not only referred
to in the minutes but the exact facts in reference to it were reported to the State Corporation Commission.
Q. The bill on page eight also states that you, Walker
and l\1:r. Obenchain caused the $100,000 worth of stock to be
issued to Mr. Henritze, and I notice that the Ipinutes of the meeting of April 30th, the stockholders and directors both,
recite in part that the common stock-that is, I presume the,
common stock to be issued to Heriritze as part of the purchase
price-is to be delivered when the company shall have sold
the $250,000 worth of stock as above set forth, _referring to
the stock they were to sell to pay for the Frid-Mullins stock.
Have I placed the correct interpretation on the part of the
minutes I referred to, that they intended to show the Henritze stock was to be held until the Frid-Mullins stock had
been paid for! The minutes of April 30th recite inter alia
as follows: "The common stock to -be delivered when the
company shall have sold the said $250,000 worth of stock as
above set forth.'·' To what does that quotation refer and
what does it mean 1
A. That simply means 1vir. Henritze must have paid
for his property or the final settlement made before
[681] that stock could be turned over. It d:d not necessarily
mean that we had to. sell a fixed amount of stock and
was not ~o fixed by the Board of Directors.
Q. That was the agreement he had with I-Tenritze f
A. W £: were not attempting to change our contract with
Henritze. We were to pay him for the property and when
we paid for it he was entitled to that $100,000 worth of stock
as part of the purchase price for the property.
Q. Now, on page eight, eight-a of the hill, it is stated
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·that.you, Mr. Obenchain, and Mr. Walker, received a· sh~re
of the CQnsideration which was paid to Henritze for the FridMullins stock; that you thereby had a self interest in the
company that was hostile to the company, ·and that this was a
fraud on the company, that is the Burneagle Coal and Coke
Corporation. At the time the company was .formed, and at
the time that you accepted Hen~itze 's proposition, you did
not have any interest in the $100,000.00 that was coming to
Henritze, did you Y
A. No, sir, not on April 6th.
Q. Well, you did not have it on April 30th,· did you Y
A. No, sir.
Q. In other words, the interest, if any, that you acquired
in the $100,000 common stock of Mr. Henritze 's which he
was to get was an interest that you acquired after you had
accepted his proposition t
·
A. Absolutely, we acquired that interest in his stock by
agreeing to eliminate $150,000 of the common stock
·[682] that was part of the original contract with Mr. Henritze.
Q. . Was that also after you had investigated the FridMullins pr.operty and formed your conclusions as to its value?
A. Yes, sir.
Q. Was your judgement therefore ·as to its value in
anyway influenced by the fact that you were getting a part of
the $100,000.00 worth of stock from him Y
A. No, sir.
Q. Because that part of his $100,000.00 that you were
to get was arranged entirely after your conclusions about
the value had been· reached Y
A. Yes,.sir.
By Mr. Hall: We object to counsel answering the question for the witness.
By Mr. Coxe:
Q. Now, when was the first time that you ever reached
a conclusion with Mr. Henritze that you would buy the FridMullins stock from h~m or the land Y
'
A. As I have already stated I was not in Roanoke
when we reached that conclusion. I had to go away, I think
it was the 14th or 15th of April, and I had gone over to Mr.
Walker and we had made a tentative draft of the contract
which Mr. llenritze always insisted must date from April 6th,

(
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and while I was in Norfolk Mr~ Walker called me over the
long distance 'phone and told me Mr. Henritze.had ac1{683] cepted the contract and they had signed it,-Mr. Walker, Mr. Henritze and Mr. Obenchain had si"gned it.
Q. Before reaching this conclusion I understood you
to say. that you employed mining engineers and geologists to
advise you as to the value of the property?
A. Yes, sir, we employed Mr. Carl F. Schoew whose report is in the recor¢1.
.
Q You stated yesterday tha.t Mr. Henritze was endeavoring to interest you and Mr. Walker and Mr. Obenchain
in the property and trying to induce you to buy the property
from him. Before doing so what precautions did you take to
satisfy yourselves as to the value of what he was selling you?
A. We had Mr. Schoew to make this report and I went
with Mr. Obenchain and Mr. Henritze on the property and
looked it over. I did that to check up the openings that were
shown by this report, and to see the land and what it looked
like.
Q. The bill, on page 12, charges that the directors contracted to pay Mr. Henritze a price which they knew yielded
to him enormous profits, of which you could have had knowledge if you had made such an investigation, as your duty to
the corporation. Do I understand that you then made the
investigation for the corporation before paying the price Mr.
Henritze. demanded or agreed to pay the same?
A. We absolutely did, and in that connection we found
that coal land was very much in demand· and very
,[684] high, and Mr. Schoe'v was so certain of the value of
this property and his advice was that we buy it, -even
if we had to pay him more money for it. Mr. Henritze after
that first meeting in Logan with Mr. Obenchan and myself,
and after that draft he drew on us was turned down, demanded at first $10,000 00 more for the property and its common
stock of $100,000.00 and Mr. Schoew advised us to pay that.
He was the expert that we employed to examine the property,
but we refused to do it, and he agreed to take his $237,500.00
and he added on that $500 00. I remember- that distinctly.
Q. Did you know what Mr. Henritze had paid ,for· the
property when you bought it, and therefore what profits he
was makingf
A. We did not, and I do not know· now.
Q. Upori what d.id you predicate your conclusions that
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you would· buy the property Y
A. On the report that Mr. Hubbard had given us and
on the report .of ·Mr. Schoew and our personal inspection of
the property and information we got from other parties in
that field.
Q. Is the Mr. Hubbard you refer to a mining engineer¥
A. Yes, sir.
Q. The bill also states on page 12 that secret profits
were given you by Mr. Henritze in ord~r to secure your cooperation.
.
A. That is absolutely false. He never gave us a cent.
Q. Neither you or Mr. Walker or Mr. Obenchain?
[685] A. If he gave it to Mr. Walker or Mr. Obenchain I
do not know it and I am certain he did not.
Q. In the beginning, Mr. ~IcNulty, is it a fact that Mr.
Henritze asked for $237,000.00 for the property and that his
proposition to demand the $100,000.00 common stock as part
of the .consideration was a subsequent arrangement that he
made with you?
A. I think that was after the first draft that he drew
on us through the First National Bank of Logan was turned
down, and he increased his price $10,000 at first and demanded this $100,000.00 of common stock. I think that was after
the first draft that he drew on us. I think that is correct, and
we did agree to give him $500.00 more which was a small matter on a large deal of that kind, and I think that is correct.
Q. In your statement yesterday you stated thaf you
"would go in with them" to form the Burneagle Coal and
Coke Corporation to buy the stock from Mr. Henritze. Who
did you mean by ''them'' T
A. That was the company we formed, Mr. Walker, Mr.
Obenchain and myself. Mr.. I-Ienritze was not an officer and
never was until after we settled with him.
Q. I will ask you, Mr. McNuity, if Mr. Henritze,' in his
negotiations with you, declined to become a member of the
company.
A. He did. He agreed to buy some stock as soon &s the
contract was entered into or shortly afterwards, and
[ 686] I recall on one or two occasions at the stockholders
meetings that his name was proposed as a member of
the Board of Directors. I know on one occasion some of the
stockholders insisted that he be made a member and he was
at the meeting· and got up and said }le would not become a
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member of the Board until he was naid his money or provision was made so he would get his money.
· Q. The bill states that the contents of the contract of
April 6th were not known to the stockholders-until the copies
.were filed by the investigating committee appointed in April,
1922. Can you state whether in your own knowledge some
of them did know of it before that time, that they did lmow
of the contents of the contract· before that time? · .
A. Well, I know now that some of them had knowledge
of it. I know that the Board of ·Directors got lmowledge of
it and the first time they asked to see the contract in December, 1919, I know Mr. ~Iahood had knowledge of it, and he
bought stock and went out and sold stock with that knowl..
edge. And I am sure that others had lmowledge of it. And
I know it could easily have been ascertained if any of them
had m.ade an inquiry at all about it.
Q. The bill on page 21 states that you, Mr. Iienritze,
and Mr. Walker participated in the profits from the sale of
the Frid-Mullins stock. I believe you already stated that so
far as you and Mr. Walker were concerned you did not?
A. We did not and I do not think Mr. Obenchain did.
Q. The bill also alleges that all of the Frid-Mullins
[687] stock, as to the time of the filing of the bill, had not
been turned over to the Burneagle Coal and Coke Corporation~

A. That is not true. They had it in their possession
when that bill was drawn.
Q. I notice on page 101 of the copy of the depositions
that Mr. Kemp was endeavoring to show a scheme on the
part of the common stockholders, or apparently was so endeavoring, to prevent the preferred stockholders from voting.
Was there any such scheme f
A. Never. As a matter of fact there could not have
been because the stock is so divided that those who hold the
common stock almost without exception either held an equal
amount of the preferred or a double amount .of preferred,
and while it was understood with the stockholders that the
common stock was doing the voting, there 'vas never any attempt at all to suppress them from voting, and never at any
meeting was any demand made by any of the stockholders
that the preferred stock have a vote. The question was never
raised and I think the minutes from the beginning to the end
will show that all deliberations not only of the stockho,ders
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but of the Board of Directors were unanimous. We had our
ups and down and arguments and controversies in the Board'
and the stockholders meetings, but there never was any
,[688] questio~ that was not decided by practically a unanimous vote.
Q. Had you and Mr. Walker with or without Mr. Obenchain, prior to the time that Mr. Henritze approached you
about this Frid-~lullins proposition, ever yourselves contemplated the formation of a company to purchase any lands
on the Virginian Railway Y
A. We had not contemplated the purchase of any lands
on the Virginian Railway, but I recall that Mr. Obenchain
was seeking to get a piece of coal property that was worth
orgallJzing a company and taking it over, and he brought
me-I do not know whether Mr. Walker knew anything about
it, but I think that he consulted him about it,-a sort of. prospectuffi·or lot of papers in reference to some coal on the Virginian Railroad, and my recollection is it embodied a coal
property that was then or had been in operation. I know
there was something said about there being some houses on·
it, a little town site and a lot ·of buildings, but we never seriously contemplated taking it over, but it had been ·called to
my attention. I could not say whether Mr. Walker's attention was called to it or not.
Q. Before you began negotiations of any kind with Mr.
Henritze the three of you, Mr. Obenchain, Mr. Walker and
yourself, had been considering at least another proposition
Is that correct Y
on the Virginian Railroad Y
A. I do not think tat we even considered it when we saw
·
what it was.
Q. Until you saw what it was 7
A. I do not think so after we saw what it was, but
Mr. Obenchain called it to our attention.
[689] Q. You had talked about it?
A.· Yes, sir.
(Mr. McNulty was asked to stand aside for the present
and Mr. Obenchain was recalled for further cross examination).
··
I-T. E. OBENCHAIN, Recalled
By Judge Henson:
Q. Mr. Obenchain, please state whether or not you ha.ve
1
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been engaged frequently in promoters propositions, organization propositions and selling stock for various and sundry
corporations that have been formed in this City.
A. Well, I have been engaged in two in Virginia. We
recently organized a bank and trust company in Petersburg,
and helped a little with the Shenandoah Life Insurance Company.
Q. Are you familiar with the amounts usually paid for
selling stock in such corporations and such corporations as
the one under consideration t
A. Yes, I am somewhat familiar with it.
Q. It appears in this record that $5.00 per share was
paid as set forth in the contracts referred to. I want to ask
yuu whether that is the usual and reasot:~able consideration
paid for such services.
A. That was the usual consideration and was considered reasonable for a promoting fee at that time.
Q. For the sale of stock and organization of the com(690 pany?
Yes, sir, for a company of that character.
Q. Do you think in this case that $5.00 was a reasonable
sum?
A. I think so.
Q. Mr. Obenchain, it appears from this record that you
were to receive a certain amount of the $100,000.00 common
stock referred to and a certain part for the .sale of the stock.
Prior to the institution of this suit were you ever in consultation with any attorneys representing the plaintiff about this
matter, or what you knew about it?
A. No, sir, I do not remember being i_n consultation with
them.
Q. You never talked to any attorneys in this case about
· this matter prior to the institution of this suit?
A. No, sir.
·
Q. When did you first talk to them about it?
A. I think when they had the stockholders meeting
some asked me some questions about it.
Q. Some of the attorneys f
.
A. Mr. Mahood, I think, asked me about the ·contract
and I said I would give it to them. ·The attorneys never
bothered me.
Q. You were to receive a part of the stock of this $100,000.00 stock and also a part of the stock for the sale of the
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stock. Have you any idea why it is you were not sued along
with the balance· of them!
[691] A. No, sir,! have no particular idea.
.
Q.· Have you any idea why no relief was asked against
you as well 8$ the balance of them Y Have you any idea why
it is that no relief was asked against you as well as the balance of them, Mr. Walker, Mr. McNulty and Mr. HenritzeY
Have you any idea why in this suit no relief was asked against
youY
A. No, I have no particular idea. I do not understand
the question.
Q. You were sued along with the balance of them Y
A. I understand so.
Q. Did you ever employ any attorney to see what you
were sued about 7
A~. No, sir.
Q. Why didn't you?
A. I did not think I was involved in it.
Q. You were made a party to the suit Y
A. I understand so.
.
Q. If so why did you think you were not involved in
itY
A. I did not think I had done anything to involve me in
it.
Q. Did you ever read the billY
A. No, sir.
Q. And you never employed an attorney?
A. No, sir.
Q. Can you give any reason why you did notY
.[692] A. Yes. ~ thought of employing an attorney and I
side, and he said it yas laughaMcNulty ·
went to see Mr. Horace Fox before he was employed on
either side, and he said it was laughable for me to think of
employing an attorney. He said 'You only got reasonable
compensation for the work you did.'' .
Q. You got part of the conimon stockY
A. Yes, which I returned to them.
Q. Just the same as Mr. Walker and Mr. McNulty?
A. I do not know whether it was the same or not. I got
part of it.
Q. Did you go down to Mr. Hall's office and talk to them
about the bill in this case 7
A. No, sir, not before any of this started. I have talked

(
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to Mr. Ifall some since this has started.
Q. You do not know why Mr. Hall was made a fish of
one and fowl of the other -in. the hill?
A. No, sir.
Q. And you neve!{ had talked to Mr. Hall anything·
about it·¥
A. No, sir.
Q. You never told Mr.· Hall or any other counsel in
this case what you knew about it before the suit was brought Y
A. No, sir, the first thing I knew I was not particularly
involved was up at the meeting in the Business College after
all these papers and everything had been dr~wn, and I was
shown a paragraph in there where I was not particu[ 693] larly involved.
Q. Who sbo,ved you that paragraph 1
A. I do not know particularly. It was in the room there.
Q. You- saw the bill? .
A. I saw it and only read that paragraph.
Q. You cannot ·recollect who showed it to yo~ f
A. I do not know of anybody particularly. Mr. Hall
and Mr. Kemp were in- there?
Q. And they showed it to you?
A: Yes, sir.
Q. Before tbis paragraph was drawn you did not tell
any of the counsel for the plaintiff what you knew about it Y
A. No, sir, only on the 'vitness stand.
Q. You never told anyb"ody before you went on the
stand¥
A. We were talking around, and ~r. Mahood and people
like that were asking about this contract and I may have said
somPthing but I do not know-! know we did not go into any
conference-I d:d not go into any conference and tell what
IkM~

.Q. I am not talking about a conference. I am talking
about what vou sa!d.
A. Nothing particu!ar that I know of except just. talking on the street.
Q. Y ot1 did not talk to 1\tfr. Hall or Mr. l{emp or any
lawyer in the case before the bill was drawn, and tell them
what you knew about it?
A. No, sir.
Q. The only talking you did. was done on the street f
A.- I may have heeu in an office some time.

.
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[ 694] Q. Whose office?
A. I could not recall any particular one.
Q. Did you surrender this· common stock you had t
A. Yes, sir.
Q. At whose demand did you do that and to whom'
A. Nobody's in· particular. I said ''he.re is mine.'' .I
never disposed of it and I said ''I will give it back to you.''
Q.. W~s that before .the suit 'vas brought!
A. After it was brought.
Q. After you had seen this paragraph in the billY
A. Yes, sir.
And further this deponent saith not.
(Signature Waived.)

H. T. 'HALL

H. T. Hall, anotb~r witness of lawful age, being first
duly sworn, deposes and says as follows:
By Judge Henson.
Q. You are counsel for plaintiff in this case?
A. I am.
.
Q. Prior to filing this bill did you ever have any talk
with Mr. Obechain. about matters contained in the billY
A. I do iiot think I ever talked with Mr. Obenchain
[695] but once and that was at the National Business College
'when I thirik Mr. Kemp and Mr. Hugh White and myself and possibly Mr. Bumgardner 'vere all present. My recollection is that the bill had then been prepared and that ~e
showed Mr. Obenchain a paragraph in the bill. If I ever had
any conversation with Mr. Obenchain about the bill or the
subject matter of it at any other time I do not recall it.
I got some information on which the allegation of that bill
were based through Mr. Mahood and Mr. Easley who bad
talked with Mr. Obenchain.
Q. That was after the bill was filed Y
A. The inf<;>rmation that I got from Mr .. Easley and
Mr. Mahood was before the bill was prepared, because I made
the statement that the allegations ill the bill were based on
that information.
By Mr . Kemp:
Q.

W~re·you

present yesterday ·when Mr. Jessie W. GillI
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as pie was on the stand and ·was testifying t
A. .I was.
·
Q. Did you hear his statement as to what Mr. McNulty
had stated in a Directors' meeting and as to your advice with
reference to those contracts of April 6th, 1917, and May 7th,
19177
By Judge Henson:
I object on the grounds that this is not repsonsive to
the general issue in chief.
By Mr. Kemp:
Q. Will you answer that T
A. The statement I heard with reference to my advice
in regard to the contract was made by Mr. McCorkle and
not by Mr. Gillaspie.
Q. You do recall Mr. McCorkle's testimony as to the
advice given by Mr. McNulty and his statement about the
advice that came to you?
A. Yes, sir.
Q. Had you ever g iveu any such advice T
A. I had not.
And further this deponent_ saith not.
(Signature Waived.)
JAMES E. WALKER
James E. Walker, another witness of lawful age, being
first duly sworn, deposes and says as follows:
Direct Examination.
By Judge Henson:
Q. Please state your name?
A. James E. Walker.
Q. What is your occupation'?
A. I am engaged in the manufacture of lumber.
Q. Do you know Mr. ~IcNulty, Mr. Henritze and Mr.
Obenchain?
A. Yes. sh, I do.
Q. Did you lmow them prior to the formation of the
Burneagle Coal & Coke Corporation t
A. Not Mr. Obenchain.
\

\
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Q. Mr. Walker, please state in chronological order your
connection with the Burneagle Coal & Coke Corporation, the
co11ditions tha.t led up. to: its formation, and to what extent
you participated thereill T
. -,:A.· ·Well, I had been associated with Mr. McNulty and
he had looked after a gTeat many matters for me, and-·in
addition to that 've were quite friendly. I was also acquainted with Mr. _Heritze. My recollection is that they approached me in the spring of 1917 with reference to some
coal property, and it looked pretty good, and we had several
talks about it. We got down where we thought perhaps we
might be able to do some business, and at about that time
we· decided to make the purchase, and I met Mr. Obenchain
who I had not known before, and as I understood it he was
engaged in the promoting business, and he knew the
{698] surrounding country and knew about what could be
done. He assured us that the matter could be easily
handled. I took rather a passive interest in it but told the
boys that after looking at the property and ·getting Mr.
Schoe1v's report, and I felt him to be a reputable man as he
had been in the Pocahontas Field. I knew him by reputation.
I went to Huntington and saw him and talked it over with him
and he took me out riding in his car and showed me that it
was •- an extremely good buy. Of course you know at that time
the World was aff War, and everybody was excited about
natural resources and this country was supplying everybody
and everything was going up, and we thought we had a good
· thing of it after talking with him, and we made this contract
for the purchase of this property and went mto it. and I
guess I was the first one to put anything in it, Mr. McNulty
any myself, because we took care of the initial draft.
Q. Did you ever go on the property?
A. Yes, sir.
Q. Was you on there before or after the· contract with
Mr. Henritze?
A. Both before and after.
Q. The situation considered at that time and from your
inspection of the property and Mr . Schoew's report, how
much did you at that time think the property was reasonably
worthY
·A. Thought it was a good buy at the. price.
Q. At the price you paid for it you thought it was
[699] worth the money?

I

529

I

.\

\

\

\

A. Yes, sir.
Q. You mean the· price, $237,000.00 and $100,000.00 common stockf
A. Yes, sir.
Q. Did you know what J\IIr. Henritze paid for the prop. erty7
A. No, sir, I did not.
Q. Did you get one cen# either directly or indirectly
from the profits that were made by Mr. Henritze by the pur_.
chase of this proprty f
A. I did not.
Q. It seems that the contract of April 6th, 1917, provided for the payment of $237,500 in cash and $100,000.00 in
common stock to ¥r. Henritze, and $150,000.00 stock to you
and Mr. Obenchain and Mr. McNulty. It .seems that that
$150,000.00 common stock was cut out by a subsequent contract of May 7th, 1917, I wish you would go into details as to
how that happened and tell as near as you can your conversation witl1 Mr. Henritze and why this was donef
A. Well, my recollection is that that was the original·.
contract, and after I began to study the matter over I felt
it 'vas entirely too much, that it would possibly overload the·
proposition and not make it as attractive as it might have
been, and I got ·Mr. McNulty and Mr. Obenchain to agree to
· waive their interest in this $150,000.00 worth of stock if we
could get Mr. Henritze to part with some of his common
stock which he considered the purchase price, and I worked
on him several days and f:nally got him to agree to the second
proposition.
Q. This proposition as amended in the contract of May
7th, after[7001 A. It waR the secoud one.
Q. ~Ir. '\Valker, I hand you a me~orandum of agree-·
ment made bet'Y'een you and Mr. Henritze and Mr 1 Obenchain and 1\fr. McNulty dated the 7th day of May, 1917, and
call your attention to this clause: "It being mutually
agreed and understood that the m· nutes of the Burneagle
Coal & Coke Corporation, when they shall have been prepared, shall show the said $100,000. as being issued as part
of the purchase. price of the holdings of the Frid-Mullins Coal
& Coke Company, Inc.," and this paper is signed by W. P .
Henritze and authorizes the officers ·of the corporation to
issue said $100,00C.OO in the amount hereinabove set forth to
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himself, Mr. Walker, Mr. McNulty and Mr. Obenchain. Will
you tell me at which instance and why that clause was inserted
in the contract.
.
A. Well, it 'vas at my instance that the $150,000.00 was
cut out, and it was through conference with Mr. Henritze that
we got him to surrender part of the purchase price in dividing this common stock of $100,000.00, and it was rather a mutual agreement among all of us after we talked it over, and
that was the reason, if I remember correctly, that I sent word
to Mr. McNulty.
·
Q. Why was that part of the clause inserted in the minutes of the B:urneagle Coal & Coke Corporation when they
shall have been 'vritten up that being shown as having been
issued as part of the purchase price why was that inserted Y
A. Because it was part of the purchase price.
Q. Prior to that time, under the agreement of April 6th,
it was a part of the purchase price, was it not?
A. Yes, sir.
K. But after it changed so that Mr. Henritze .only got
-$50,000.00 of that part of the purchase price and you gentlemen got the remainder, at whose instance and why was i t
made in the lang-uage that it was, if you recall?
A. I do not know. I. imagine it must ·have been made
at Mr. Henritze's instance.
Q. Please state whether or. not Mr. IIenritze if you
know was or was not insistent on that clause going in the
contract so as to show that what he got was part of the purchase price 1
A. He did insist upon it.
Q. Mr. Walker, was there any agreement 'either expressed or implied between you or the other parties to either
of those contracts that the contents should be concealed Y
A. There was absolutely none that I knQw of.
Q. Was there ever any attempt on your part to conceal
any of the clauses of these three contracts Y
A. There certainly was not.
[702] Q. On the contrary, whenever you were asked about
it, did you .disclose the terms of this contract Y
A. On several of my trips through Southwest Virginia
I met different friends of mine on the train at different times
who had heard about the formation of this company and who
had seen by the papers that I was interested in it, and they
asked me about it and asked me about 'vhat they called the

/
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ground floor and asked if I could get them in on the ground
floor and I explained to them how .it stood.
Q. Everybody that asked you you explained tothem what
the terms of the contract was?
A. Yes, sir. Some of them made proposals to me that
they would go in if I would let them in and 1 told them they
would have to see the stockholders.
Q. That is if you would give- them part of the stock that
was coming to you?
A. Yes, sir.
Q. Mr. Walker, what did you do to further the interest of this company while you were connected with it. What
'vork did you dof
.
·
A. Well, I made several trips out into West Virginia
with Mr. McNulty on the property and we spent sometime
talking to some of the squatters, and went to Huntington to
see about the legal aspects of some of them, and I went to
Richmond on one trip and to Washington I think about three
times in regard to the railroad, and I also went back to the
property two or three times during the time I was President.
Q. During all of your connection with the company,
[703] Mr. Walker, can you give the amount which you have
received froin any source connected with this company
or from this company for your promotion of its work and
your services 1
A. The selling organization was to pay a certain amount
from their promotion fees, but I never audited, checked up
or saw their books, but the amount I did receive was something like $2,000. if I remember correctly.
Q. That is all you received?·
A. That is all I received, yes, sir.
Q. You got your common stock provided for in your
contract?
A. Yes, I told them I would not begin the issuance of
the common stock until the property was paid for according
to the contracts and while I was· president I had to sign the
stock certificates ahead because I was here today, and gone
tomorrow, and I remember on one trip I returned and found
that Mr. Ob nchain had not carried out his contract, because
the stock was not all sold. But the common stock under this
contract had been issued. Some of it was missing. I never
touched mine and never bothered it and told Mr. McNulty
to keep it a'D;d I would not have anything to do with it. I
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never took· it out of his office.
.
Q. Did you take it out after the settlement with Mr.
HenritzeY
A. Yes, after the settlement and only part of it then ..
{704] Q. During all which you had received is part of the common stock of the company to be issued . to you and
about $2,000. from the selling end of the corporation.
A. Yes, sir.
Q. Was there any combination or conspiracy between you
and Mr. Obenchain and Mr. McNulty and Mr. Henritze that
in the sale of this stock that anything would be concealed Y
A. Absolutely not.
Q. You think ·and believe that you are entitled to that
common stock and what you received from the selling end of

tif
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A. I rather thought. so. I did not imagine the cash I received would reimburse me for the expenses and the common
stock I do not think has any value. If they think it is of any
value I 'vill be glad to make them a present of it. ·
·
Q. If the court or counsel think you are not entitled to
that common stock that you have got you are willing to hand
it back to them Y
~· A.
Yes, sir.
Q. Rnd while you believe you are entitled to the
$2,000 you received you are willing to give it back to them'
A. I would think that is small remuneration I 'vould
have made more than that. I would not have gotten
[705] away with $2,000 and been satisfied with $10,000 worth
· of stock. If I was going totake anything I would have
·
made it 'vorth while if I was going into it.
Q. The truth is you have had considerable experience ·
as a business man and a successful one if you will pardon
me for s.aying so.
A. Fairly so, thank you.
(The taking of depositions in the above styled cause is
adjourned to two o'clock P. M., August 2, 1923.)
Pursuant toadjournment the taking of depositions in the
above styled cause is resumed at 2 o'clock P. M., August 2,
1923.
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JAMES E. WALKER on the stand.
Examination

By Mr. W. W. Uoxe,

1

't~...·

Coun~el

for Mr. Henritze.

Q. Mr. Walker, I want to ask yoa a few of the questions that were asked Mr. McNulty this morning. -The bill
states that you and Mr. Obenchain and Mr. McNulty and Mr.
Henritze .conceived the scheme of buying the stock of the
Frid-Mullings Coal & Coke Corporation from the various
owners of that company, and of selling that stock to the Burneagle Coal & Coke Company at a profit. Please state who,
at- the time .of the conception of the negotiations, as far as
you know, was theown~r of the stockt
A. Mr. -Henritze was the owner.
[706] Was there therefore any such scheme as that alleged
in the .bill of going out and collecting this stock from
the various owners f
A. No, there was absolutely no scheme of tha.t kind at
all.
Q. Did you make any investigatioins at the time of
negotiations with Mr. Henritze to find out, if, as a matter
of fact, he did own .the stock?
A. My recollection is that Mr. McNulty went over to
Logan to find out if the stock was there as Mr. Henritze said ·
it was and he reported that it wa·s there.
Q. Do I under.stand from your remarks that the only
Vend or with 'vhom you expected to ¢leal was Mr. Henritze?
A. Yes, sir.
Q. And if there wa.s any profit Mr. Henritze alone got
it?
A. Yes, sir.
Q. As far as you and Mr. McNulty and Mr. Obenchain
knew· only one man owned all of the Frid-Mnllins Stock?
A. Yes, sir, that is correct.
Q. The bill also alleges, Mr. Walker, that at the time
that you made the contract with ~lr. Henritze to buy the stock
or land of the Frid-Mnllins Company, that Mr. Hen[707] ritze had given you all an interest in the profit such
as would influence your judgment in app~aising the
valueof the p~operty. At the time tha.t you concluded to pur:..
chase the property from Mr. Henritze was that soY
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A. No, sir, that was not true. I determined the value
myself from Nlr. Schoew's report andalso from observation
and from the. price of coal properties in West Virginia at the
time.
Q. Under the contract of April 6th you, Mr. McNulty
and Mr. Obenchain were to get $150,000.00 of Common stock
I believe'
A. · Yes, sir.
Q. That was no part of Mr. Henritze's $100,000.00 of.
common stockY
A. No, sir.
Q. Had you before the contract of May 7th f!.brogated the
$150,000.00 worth of Common stock accepted Mr. Henritze 's
proposition to sell at $250,000.00 and $100,000 worth of c'ommon stockY ·
A. Yes, sir, we were into it at the time. I think the
first payment was made prior to that.
Q. So at the time Mr. Henritze agreed to give you part
of the $150,000.00 worth of stock that he was -receiving the
deal had already been made T
A. Yes, sir.
Q. The bill states that the officers of the company were
.[708] interested in the consideration that was being paid to
Mr. Henritze and that therefore they were incapable
of exercising independent judgment. At the time you closed
with Mr. Henritze did you have any interest in the remuner- .
ation that was being paid himY
·
A. None whatever.
Q. Mr. Walker, the minutes of the company of April
30th, and other minutes containing recitals to the effect that
the Burneagle Coal & Coke Corporation was buying the
stock or land of the Frid-Mullins Coal & Coke Corporation
at $237,000 cash and $100,000 common stock. The bill alleges
that the recitals in the bill to the effect that Mr. Henritze
was paid $100,000.00 in common stock were recitals put there
for the purpose of covering up and concealing the. fact that
yo11 were getting any part of that $100,000.00 worth of ·common stock. Please state what you know about that if any-.
thing!
A. There was never any effort of concealment that I
knew or heard anything about or heard suggested in any way
whatever.
Q. Had you read the .minutes?
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A. I read them at tl1e time but I have not read them
since and am n:ot f amilia.r with them.
Q. Do you know of any such .purpose or scheme in so
wording the minutes?
A. None whatever.
[709] Q. In forming your conclusions as to the value of
the property before puchasing from Mr. Henritze what
precaution did you take if any? ; .
A. As I said before, we had Mr. Schoe'v to examine the
property and went up and looked at it and afterwards talked
to Mr. Schoew about it in Huntington one evening and he assured me with great enthusiasm that it was an unusually
good ·buy.
Q. Did you do that before you decided to purchase the.
property for the Burneagle Coal & Coke Corporation Y
A. I did that before I determined to put any money in
it myself.
Q. Did you do that before you and Mr. McNulty and Mr.
Obenchain ·decided to ·buy the propet'ty from Mr. Henritze T
A. Yes, sir.
Q. The bill also stated that secret profits were given
you by Mr. Henritze in order to secure your 90operation in
putting this deal through 1
A .That is absolutely untrue.
Q. You never got any part of the $237,000?
A. No, sir.
Q. ~Ir. ~{cNulty testified this morning that Mr. Henritze declined to be an officer ·or director of the company
until Jhe purchase price rlue him had been paid. Do you.
know anyth:ng about that 1
A. After he bought the property and the selling organization started I had some talk 'vith Mr. Henritze about taking
some stock in it, and he demurred at first because he said he
did not like to be buyer and interested in the purchas,[710] ing company also and we came up to the sales office and
he bought quite a lot of stock, and if I remember correctly he told IQe when he bought the stock that he would not
become more than a stockholder until he could sit on one side
of the desk or the other.
Q. On page 12 of the Bill, Mr. Walker, it is stated that
you and Mr. McNulty contracted on behalf of the corporation
to pay Mr. Henritze a price for the capital stock or holdings
of the Frid-Mu1lins Corporation which yielded him enormous
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pl1ofits: of 'vhich the holders had knowledge or could have had
knowledge if they had made such investigation as the duties.
of· the corporation required. Did you lmow then or do you
know now 'vhether or not Mr. Henritze was making any
profit¥
A. No s.ir, I do not know it.
Q. What did you think of the price that the Burneagle
Coal & Coke Corporation was paying Mr. Henritze for the·
property?
·
A. I did not think it was a high price at the time and I ·
do not think it is a high price now.
Q. With reference to the investig-ation as. it is alleged
you failed to make, was your opinion predicated upon the
investigation made at the time¥
A. My opinion was based entirely upon the report and
what I saw myself.
Q. Why didn't you make an investigation of. the
[711] profits that Mr. Henritze was supposed to get Y
A. I did not think that 'vas any of my business.
Q. Did you think the property was well worth the·
money?
A. I. thought it was well worth the money and do not
know how I would have proceeded to find out what he paid
fura

_

Q. Mr. Walker, did you know anything about the sale
of the timber made to Burneagle Coal & Coke Corporation
by Mr. Henritze?
A. · I knew something about the beginning of it but i
do not bel~eve I was there when the contract itself was drawn.
Q. Have you llad any experience in buying and selling
timber and placing it Y
A. Some, yes, sir.
Q. Is that· part of your business Y
A .. Yes, sir.
Q. How long have you been in the lumber business?
A .. 23 years.
Q. What do you think of the valuation. at which the
Burneagle Coal & Coke Corporation sold this timber to Mr.
Henritzef
A. I was asked that at the time, if I remember correctly,
and I think I told Mr. McNulty that if he would sell it or could
get Mr. Henritze to purchase it,;_I think it was on a basis of
14 inches and 16 inches and up, that is the size of it I think,

.
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that I would consider it a very good sale and they asked me to
make an offer and I told them I did not want it.
Q. You were in the business of buying timber, were
[712] younot?
·
A. Yes, sir.
Q. Were you financially able to have bought that tim.
ber at the time?
A. Yes, sir.
.
Q. You did not feel that it was a sufficiently attractive
price to interest you 1
A. Yes, sir, you see that timber lies on the Guyan river.
Timber has been floated on the Guyau river by Cincinnati
and Ironton Saw Mills for 40 · or 50 years and when· I was
there there was several small saw mills cutting the boundaries
around there.
Q. You have been over the timber on this tract then y:
A. Yes, sir.
Q. Are you aware that Carl F. Schoew made the valuation. homself of the timber in his report~
A. He said something about it, but I do not remember
just what it was. He made some allusion in the contract.
Q. Mr. Schoew reported in his appraisal of this timber
that it was worth $307000.00 in 1917. What do you-think of
the fairness of his appraisal of it Y
A. I think his appraisal was taken from a coal man's
stand point. He figured the small timber on it for mine props.
I do not-think he knew much about saw mill value; He
[713] was looking at it from a· coal operator's standpoint,
and, the timber I expect was worth it from a coal mining
standpoint but for sawmill purposes it could have been purchased before war at a great deal less.
Q. The expenses of the war increased the value of the
property?
A. Yes, it could have been bought for less~
Q. For less than this priceY
A. I imagine so.
Q. Mr. ·Walker, crd·yon state that· your business was a.
lumber manufacturing business t
A. Yes, sir~
Q. Do you own any timber land yourself?
A.. Yes, sir.
Q.
you own it individually or as a corporation Y
A. As a corporation.

Do
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Q. Are you the corporation f
A. I represent the corporation. I have parties interested
with me.
Q. You own the control of it Y
A. Well, I would not say that I do.
Q. How much timber land does your corporation own!
A. We have one corporation in North Carolina that
owns about 44,000 acres, and another in West Virginia which
owns from 16 to 18 thousand acres.
Q.. How many men do you work at both places Y
A. I guess around a thousand men at both places.
[714] You- have had some experience then both: in buying
and selling and appraising timber f
A. Yes, sir.
·
Q. Did I understand you to say this morning that- you
had never sold any of the stock which you received from Mr.
Henritze out of the $100,000.00 that was paid him as part of
the purchase priceY
A.· Some time after this stock was issned-I left it. with
Mr. McMNulty and do not know as I ever saw it, and the question of selling my preferred stock came up s;hortly after that.
If my recollection is correct I think some of that was put
with the preferred to complete this sale. I think it was $10,000, out of the $20,000, half of it, and I think he still has left
half of it.
Q. Did you ever vote any of the stock that yon received
from Mr. Henritze?
A. No sir, 1 never did.
· Q. Mr. Walker, how much common stock did you get .
under this agreement with Mr. Henritze Y
A. I think it was $20,000.
Q. Did you sell any of that before the· settlement with
Mr. Henritze had been made?
A. I do not know whether the entire settlement had been
effected with Mr. Henritze o·r not at the time the sale was
made.
Q. Yo.ur arrangement was not to vote any of it until
after the settlement was made?
A. The arrangement was not to vote any of it. I do
not know about the sale of it until the cash was ·paid, and I
had issued orders at the office that this must. not be issued
· until the cash was settled.
Q. It was issued against your orders 1
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{715] A. Yes, sir.
Q. Did. you vote any of it until after the settlement
with Mr. HenritzeY
A. I never did vote any of it. I never took it out of
the office and never sa'v it.
.
Q. Mr. Walker, do you recall Mr. Henritze coming to
see you in the latter part of March or the early part of April,
1917, with reference to. furnishing him a saw mill man from
this Frid-Mullins saw mill property to make an examination
of saw mill sites.
Q. Mr. Hentritze was in our office quite often time and
again and I do not remember particularly about any certain
date or time of the year but I do have a recollection of his
coming in and asking if I could put him next to someone who
lmew something about saw mills.
Q. Are you able to recall whether or not that was the
. occasion on which he mentioned this Frid-Mullins property to
you¥
A. I do not remember about that. I do remember about
him wanting a saw mill man but I do not remember anything
about this particular property.
Cross Examination
By Mr. Hall:
Q. How much stock have you still in the ·Burneagle Coal
& Coke Corporation Y
·
A. Ten thousand common I· think.
[716] Q. Y 011 mean Ten Thousand dollars of common stock
or 500 shares.
·
A. Yes, $10,000. worth.
Q. You own no preferred stock!
A. No, sir.
Q. When did you sell yo1:1r stock to J. W. Gillaspie?
. A. I do not remember, Mr. Hall, but my stock-all the
stock that 'vas ever issued to me was never taken out of Mr.
McNulty's office. He took care of it for me in his safe and
at the time I decided to go out I told him if he could find a
place to place my stock I would be very glad if he would do
so, and I think it was conducted by correcpondence when I
was out, hut he told me :what he could do with it and I told
him to go ahead and sell it, but I did not come in contact· with
him and do not know.

540
Q. Mr. Gillaspie testified on yesterday, as you. probably
heard him--testify, that he bought that stock sometime in the
fall of 1919, did he notY
·A. ]j do not remember th~ date but· I imagine he knows
it more correctly than I.
· Q. And it was prior to the December meeting. of the
stockholders that Mr. Gillaspie was elected President of· the
Cor,por~tion. to succeed you. You heard him testify to that
yest.erday Y·
A. Yes sir.
[7171 Q. You are not prepared to dispute the correctness
of his testimony on that question are you?
A. I was not there at that meeting. I do not Imow what
they. did~
_
Q. You sold him 500 shares of this bonus stock, did you
.-not7
A. I do not know who got it. I imagine he did get it.
Q. That was prior to December, 19197
A. I>robably. so. I do not: remember the date.
Q. Up to the time you retired as President- of the Corporation the settlement had not been made with Mr. HenritzEhad itt
A .. I do not think it· had in full, no, sir.
Q. Had a basis of settlement been agreed upon?
A. I do not Imow but I do not think so.
Q~ As a matter of fact the question of the .settlement
was in controversy when Mr. Gillaspie was elected president
and took charge, was it not f.
.
A. Mr. Obenchain. agreed to sell the stock and·produce
the money. He ~ailed to do it and I know I went around and
endorsed upward of $50,000 myself to stave him off a while,
while I was president, and I got tired of doing that.
Q. Now, you have heard in answer to a question by Mr.
Coxe- that you considered it a. good buy when you bought
from Mr.. Henritze, that you did not consider the price
[718] high, then and do not consider it high now_ Was your
preferred stock worth par¥
A. I gave par .for it.
Q. What did you g-et for it?
A. Considerablv less.
Q. Ho'v much less f
.
A. · W.ell, I will tell you. I got an equity in. some real
estate that wns pretty heaYily mortgaged, and after I paid
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the mortgage I could not find the equity .
. Q. At what valuation ·did you put in this stock trading
for that equity that you could not find?
· A. I let the buyer settle the price.
Q. What price did he fix?
A. I do not know. I do not know what it was worth.
Q. Did you consider your stock of any value at the time
you sold itY
By Judge Henson.
Q D.o you mean preferred or common Y
By Mr. Hall.
1 mean both.
A. Yes,. I thought it had some value.
. Q. You did not think it had much value, did you, Mr ..
Walker?
A. Well, it would have been according to whether you
were trading the land or cash. I might have taken less cash
than I would land.
Q.. I am not asking whether ·you were-getting land or
[719] cash. I am simply asking you now whether you preferred this stock of the Burneagle Coal & Coke !Corporation at the time you traded it to Mr. Gillaspie, and that you
could not find it of any value 7
A. I did not consider the common much valu~. I dici
think the preferred was worth around 50 cents to 60 cents.
dy$tc,$.e.$doW Anyd youQ8wQ. You mean 50 or 50 cents on the dollar?
A. Yes.
Q. Now, you went out there and examined thi~ property
before the contract w·as entered into ,vah Mr. Hall to purchase it?
·A. Yes, sir.
Q. Who went 'vith you ?
A. Well. there was several. I do not remember all of
·the· parties. Mr. Henritze was along and Mr. McNulty and
Professor Black from Lynchburg and· myself and I think tw
or three that I do not remember now.
Q. Do you know when that was, can you fix the date'!
A. I could not. I do not remember.
Q. Did you all go there together, did you go from hf!l'O
together, or did ·you meet there Y
.
A. I think most of us went from here and possibly some
_!
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of us may have been in Huntington.
Q. Who met you at Huntington Y
.
A. I do not relnember. what part of the crowd met us

·
Q. Did you meet Mr. Henritze there or did you go there

~ero.

with him?
·
A. I do not remember. I think Mr. McNulty and Mr.
Henritze, Professor Black and myself were on the train an4 ·
left here together, I think.
Q. It has. been developed in your examination that you
[720] are a business· man of considerable experience, that
you have handled large transactions and are now handling large transactions. How long have you been engaged in
doing business of that character 7
A. I began in a small way in the lumber business about
23 years ago, and it has been the last 11 years that we have
handled larger pieces of timber. .
Q. You have made many trips during your experience
as a business man, have you not?
A. Not a great many but some.
Q. ·You have engaged in a good many transactions Y
. A. Mostly timber~ yes sir.
Q. And when you put your name to a contract you as a
business man try to make that contract speak the truth?
A. I try to.
Q. You would not sign a contract thact did not speak the
truth?
.
A. Not if I knew it.
Q. You read those contracts of April 6th and May
[721] 7th, 1917, before you signed them?
A. Yes, sir.
Q. You would not be guilty of putting your name to a
piece of paper of t.hat kind without. reading it?
A. No 1 sir.
Q. And you understood what those contracts meant, ancl
you understood the plain language that was used in them'
A. I know about the plain language, I did not know
anything a bout the legal part of it.
Q. I am not asking you to construe the legal effect of
these contracts. but the language was clear?
A. Yes, sir.
Q. And there was no mistake in your· mind as to what
that language meant to an ordinary la.yman T
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A. No, sir.
Q. As to the legal effect those contracts you probably
accepted Mr. McNulty's interpretation?
A. I did, yes, sir.
Q. You say that there was no attempt to conceal those
contracts and that you discussed them with different people
who asked you about taking stock in the company 1
A. I did, yes, sir.
·
Q. Can you name any stockholders in the coinpany·-with
whom you discussed those contrac~s and told them about those
provisions for the bonus stock and the profit that the promoters were to get out of. the commissions on the sale of stockY
A. No; I do not know of any specific stockholder I discussed it with. There are not a great many that I am acquainted with.
Q. You say there· was an agreement not to issue this
bonus stock until the purchase price of the propei·ty had been.
entirely paid, was there not?
A. I told them that was my understanding of the matter.
I do not know whether it was an agreement to that effect ornot because they did not do it.
Q. Did you sa.y you. gave instructions that this stock
was not to be issued until the purchase price was paid in full
to Mr. Henritze?
·
A. Yes, sir, I did.
Q. Then you also say that Mr·. Obenchain violated ·this
agreement f
·
A. I ·came. back and "ras told the common stock under
this contract had been issued and that he had taken some of
his and left town. .
Q. Was that why you took some of yours and sold it
to Mr. Gillaspie!
A. l\Hne was issued and never even had been seen by me.
I had. never had my hands on it.
Q. Under whose ~ontrol was it Y
A. Mr. McNulty.
Q. You knew he was selling 500 shares of your bonuR
stock when vou made this trade witl1 Mr. Gillaspie 1
A. I think so. I am not sure now whether I knew ·that
[7231 or whether he put in some of his. I am not sure about
that.
Q. You knew that. you only kept 500 of yours, didn't
you?
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A. No, I do not kno'v about that, Mr. Hall.· He reported
to me that he could ·sell this preferred and so much common
for so much and I told him to ·go ahead rand make the trade
which he did. I know that my preferred··:Went in on it. I .did
not know until this .·matter came ·up as to what proportion of
common I ·had left until he advised me that half of mine was· ·
left.
· Q. You mean half of your bonus common?.
A. :Yes:
Q.
Mr. McNulty was handling that whole transaction?
A. He figu·red on it ·and·put it before me.
Q. He told you that the contract 'vhich you thought existed between you and the promoters ·.had been violated by
Mr. Obenchain?
A. I do not know whether it was he or Mr. Moomaw.
I think it was Mr. Moomaw who told me that the stock had
been issued.
Q. Did they tell you that some ·had been issued to Mr.
McNulty prior to that and had already ·been transferred?
A. I do not remember that.
Q. You did not find that·outf
[ 724] A. I did not.
· Q. Whose name 'vas signed to that Bonus stock!
A. I guess it was my name and Mr. Moomaw's I think.
Q. You knew all about its being issued, then. :didn't you f
A. No, that is on:e of the reasons. that I did not care to
become an officer. When it came do~ to that I was not here
very much and I had to sign this stock ahead. The sales were
taking place every day and I signed the certificates in advance and I had to leave blank certificates signed. I did not
get to see each one filled out before I signed it, because I had
to si~n them in advance.
Q :When you entered into this contract to buy this property from Mr. Henritze you understood that ~Ir. B.enritze was
going to tu1~n o:ver to this company two 'thousand three hundred and seventy acres of land, didn't you. Didn't you understand that he was to turn over 2,370 acres 1
A. Yes sir.
Q. And it is set forth in several of the resolutions to
which your name is signed that the 2,370 acres ·was to be
conveyed to this company or title vested in this company with
general warranty of title. That was the understanding was it

So
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not?
A. Yes, sir.
Q. Did Mr. Henritze let you know anything about those
squatters that were on the property before you bought it.
A. The only one I remember about was something
[725] about the right of way as to the railroad which the C.
& 0. atton1eys were handling and I think Mr. McNulty
took it up with the C. & 0. attorneys after that and got it
straightened out.
Q. I am not r~ferring to the railroad right of way.
A. This had reference to one of these squatters.
Q. You had been in West Virginia enough to Imow what
a squatter means. You did not know that a fellow by the name
of Piller and s~mebody else 'vere claiming certain boundaries
of this land, did you?
A. I do not remember the names, but I knew one or
two were making some claims but the information we had was
that they were all of no consequence. ·
Q. Who did you have that information from? .
A. I think ~Ir. McNulty obtained it from some of the
Frid-Mullins attorneys.
Q. Your understanding with Mr. Henritze was that
these squatters were to be cleared off and a good title given
to the property 1
A. They were to give us a good title, yes, sir.
Q. You knew that before you resigned as President of
the company but you did have considerable trouble with the
squatters,· didn't you T
A. I do not remember any great trouble 'vith them prior
to that time.
Q. You did not la1o'v anything about the losses and expenditures for attorneys' fees that were being made in connection with the squatter's claims?
A. I did not pay much attention in reg·ard to the details a.ud in regard to the squatters.
Q. Who was paying attention to the details?
A. I presume Mr. McNulty was.
Q. Did you pay any attention to any of the details of
this business?
A. I couJd not say I paid any attention to the details.
Q. Is it not a fact that Mr. McNulty handled all of
·
[ 726] these details¥
A. I think he did.
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Q. And he made all of the expenditures and paid out
the money, did he not?
A. Well, there were different bills at different times
that he did not pay without talking it over with the rest of us.
Q. He made the contract with those people to do the
drilling out there that Mr. ~IcNulty referred to in his testimony on yesterday?
A. He had it up with them by correspondence and took
it up with me afterwards and we decided to go ahead with it.
Q. You heard Mr. McNulty's testimony about that drilling yesterday, did you not Y
A. I think I did, yes, sir.
Q. You recall of course being there in the wint~r of
[727] 1918 with Mr. ~IcNulty?
A. Yes.
Q. I believe Mr. ~fcNulty said you were there in January?
A. We were ther.e during that bad cold winter. I do
not remember what time it was. That was the winter of 19171918.
Q. So then if I understand you Mr. McNulty with your
advice a!ld approval made the contract with the drilling people to do those borings out there and test the coal?
A. Yes, sir.
Q. You and Mr. ~IcNulty did that on your own hook.
You did not have the directors authorize you to do it,did you Y
A. I do not remember, I do not think so.
Q. You do not think the directors authorized it?
A. I do not think they did.
Q. You knew the result of these borings Y
A. Yes, sir.
Q. They made reports from day today on what they
did, did they not?
A. I did not bother about the reports daily.
Q. But they did make such reports?
A. I presume they did. That was the understanding.
Q. The understanding "Tas they 'vere to make daily reports and these reports would be furnished to Mr. McNulty,
were they not?
A.
They were to be furnished to the office of the
[728] company and that would be him.
Q. And you saw them and saw the result of them when
the work was finished?
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A. Yes, sir.
Q. You did not pay these people for doing that drilling,
until after the work was finished and all of the reports were

in?
A. I do not remember when we paid them. The company lived up to their part of the contract. I do not remember
ho'v the terms of payment w·ere arranged.
Q. · Those reports were not favorable 'vere they Mr. Walker?
A. No, they were not in one way. I never did think that
owing to the bad weather they got as high as they should have
done, but after they had started there 'vas considerable talk
after that that there mig·ht be a possibility of striking the
Pocahontas seam underneath. We went down under there
to find that but did not. We thought it would be another addition to the property but if we had had a more mild winter and
·they had gotten on top they could have drilled through the
seam according to Mr. Schoew's report and let the others go.
Q. Now didn't you in fact, drill through the Eagle seam,
the one 1\{r. Schoew reported on, and didn't the report so
show?
A. I do not remember. I do not think they got high
enough to sho'v that on that side.
Q. Did the drill on two sides~
[729] A. I am speaking of the east side where they drilled
do,vn.
Q. Were all of those borings made on the east side of
the Guy an river?
A. I think they made some on the west side. I was
there when they 'vere drilling on the east side, and I do not
remember about the other side after they moved.
Q. Well, now, if you thought that they did not go high
enough to strike the Eagle seam on the 'vest side, why is it
that you and 1\{r. 1\{cNulty made this contract and had charge
of the matter d:d not have them to drill on the west side when
the 'veather got so they could drill.
.
A. They contended I think that they 'vere high enough.
They did a Iitle drilling along in the middle of the 'vinter.
Q. Are you sure of that 1
A. I am not sure, but I think so. I was there when they
were talking a bout ho'v to get out of there. The river 'vas
frozen over and they 'vere talking about how to get out .of
there. Tpey were talking there at the shack one night.
6
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Q. Where did you get the idea that they did not get high
enough on the west side to strike this Eagle seamY
A. I did not have reference to the height on the west
side. I had reference to the east side when I was there and
saw them.
Q. Were those men experienced in that workT
[730] A. They claimed to be.
Q. Did you suggest to them that they had not gotten
high enough?
A. That is my recollection.
Q. That you did Y
A. That is my recollection, yes, sir.
Q. What did they say about it?
A. They thought they were high enough.
Q. Well now, why didn't you have them go high enough
or go back there and go high enough Y ?
.A They had already started and they were pretty well
down when I saw them.
Q. Well now suppose their report shows that they continued work there until the 30th day of April. Do you think
there would be any excuse or reason on account of bad
weather for them not to get high enough and do this boring
and really test the property Y
A. Well now I am not familiar with what they did on
the west side but it is possible that under our-contention that
they had not gotten high enough on the east side that when
they moved to the west side they thought they 'vould overcome there by going on further.
Q. You had made the contention that they were on the
east side?
.A That is my recollection.
Q.And they contended they were big·h r.nough Y
A. That is my recollection.
[731] Q. When you hired these people you got experienced
people?
A. Yes, sir.
Q. They knew more about what they 'vere doing than
you did?
A. To give you an illustration, I forget the distance
when I first went over there in tlus cold 'veather, I forget the
distance they were up there, but they had a gasoline pump
running water up to their machine and they were having a
great deal of t~ouble. They had trouble getting as high as
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they wanted to on the east side.
Q. On what basis do you pay people for these borings?
A. The contract will show that.
Q. Was there a written contract?
A. There 'vas some letters about it but I do not remember what the price \Vas.
Q. If those people were being paid by the company Mr.
Walker, for drilling those holes there is no reason why you
and Mr. McNulty should not have directed them to go anywhere that you wanted them to drill and drill the holes was
there?
.
A. When they started on the east side it was a physical
impossibility and would have been utterly impqssible to have
gotten on top of the mountain.
Q. That was in the winter and spring of 1918 that this
work was done.
A. I think that \vas the time, that cold winter.
[732] Q. You continued to be president of tbe company
from that time on until December 8th or 9th, 1919 T
A. I do not remember the dat~. It was on up to the time
Gillaspie spoke of I guess.
Q. Did you report t9 the stockholders or· Directors the
· result of those borings?
A. I did not myself but I think a report was made from
the officers of the c.om pany.
Q. Who made it f
A. I think the secretary did.
Q. Who 'vas the Secretary?
A. I think l\1cMcnnlty "ras then.
Q. Did he ever make a report to the officers or directors of the result of those borings \vhile you \Vere. present
either at the stockholders or directors meeting f
.A I do not know. I do not remember ever being at
a meeting after· that.
Q. You sai<l something about the sale of the timber
to Mr. Henritze and that if the sale was for the timber from
14 to 16 inches up you thougl1t it was a good sale?
A. J thought so, yes, sir.
Q. If it was for 10 inches and up it would make a difference in your judgment as. a timber man?
A. That \vould make some difference but say behveen ·
10 and 14 inches you could not get many feet because
[733] even if you struck a lot of 11 and 12 inch trees you
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could not get many trees out of it. In fact I would not
consider it 'vould make any difference on land that did not
carry coal. I would not pay any more for them than 14 inch
because it would not have any valuation any how.
Q. You knew that Mr. Henritze very shortly after he
bought this timber at $25,000 sold it for $75,000, didn't you¥
A. No, I did not know it. I heard of it, but I did not
lmow it.
Q. Assuming that he did sell it for $75,000 and he has
testified that he did, that would make a difference in your
idea of the value of it Y
A. Not in the least. I will 'bet you that the buyer never
got his money back. I will bet you odds on it now and I do not
know the purchaser.
Q. I think there is probably some testimony in the record, I am not absolutely sure, an~ if I am wrong, you gentlemen on the other side will correct me, that purchaser sold
it and got an additional profit of $25,000 out of it 1
A. Ou"t~ide of the war value I do not believe it had much
value to it. On account of the 'var everyone was excited and
would buy anything.
)
Q. My recollection of the testimony is that Mr. Henritze
has testified here that he sold that timber, entered into a contract and sold that timber to a man named Wood at $75,000,
it 'vas either, Wood, Trustee, or just Mr. Wood; and subsequently Wood could not make his payments, and that
[734] subsequently he and Wood, through their combined efforts sold the property to someother purchasers for $100,000.00 and that Mr. Wood got $25.000 out of it. If these facts
are stated to you as they appear of record in this case, wha.t
do you think of the question of the value of the timber no,vt
By Judge Henson.
If counsel 'vants to quote the record correctly, unless
counsel speaking is very much mistaken,there is not the
slightest reference to that fact in the record, and if you want
to quote the record you should quote it correctly.

A. Even assuming that what 1\{r. Hall says is true, prior
to the war the timber was very lo'v there and I am satisfied
it could be bought as good timber was bought and floated out
. and I looked at. it from a legitimate value 'vithout the war
value to it, a.nd I expect at the time Mr. Henritze bought it
that government prices went up until it justified it and was
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back there in the day that you could not give it away.
Q. So then it might have had that value at that time Y
A. It might ha.ve had a war bubble value at that time.
Q. You say you lmo'v Mr. Henritze had the Frid-Mullins
stock when you gentlemen dealt with him. Did I understand
you to so state 1
A. He said he had it, that Mr. McNulty went to see
where he said it was, and he found it there. I believe he testified to that effect.
What you mean by that is that after this contract was
[735] actually entered into !{r. Henritze said that hel had
ordered that stock sent to the Bank of Logan and that
Mr. McNulty went to the Bank of Logan to verify whether it
was there or not. That it what you mean?
A. Yes, sir.
Q. So it was not until after the contract was entered
into, the contract of the 6th of April, that this stock was sent
to the Bank of Logan so far as you know?
A. I do not know when it was sent there, but I do not
imag·ine the contract could have been binding unless he made
the delivery as he said he c~uld.
Q. Mr. McNulty has said he was in Norfolk 'vhen this
contract of April 6th with Mr. Henritze 'vas closed and that
you either telegraphed or telephoned him to Norfolk that the
contract 'vas closed. Is that correct 1
A. I know that !f.r. lVIcNulty was in Norfolk. He had to
go away and 've blocked out the way that we thought the trade
ought to be made and I th1nk he left 1\tir. Henritze and I wrestling 'vith it 'vhile he was gone and if ni.y recollection does not
faiil me it is '''hat he agTeecl to and I do not remember whether
I telephoned or telegraphed.
Q. You think you communicated· w·ith him and told him
it was closed~
A. Yes, sir, in some war.
By 1Ir. Coxe:
Q. Mr. "\Valker, in ortler to. clL\ar up any confusion about
who you were buying this stock from, I want to ask you this
question. l\tlr. Hall has referred to the fact that after you
made the contract you· went to Logan and found the stock
there. What I 'vant to kno'v is when you began your negotiations 'vith 1\f.r. Henritze did 1\Ir. Henritze represent to you
that he owned the stock or controlled it?

552
A. He did.
,[736] Did you think you were dealing with more than one
person, than Mr. Henritze?
A. No, sir.
Q. Did you understand you were buying from Mr. Henritze alone?
A. Yes, sir, I did.
By Judge Henson:
Q. It appears in this transaction that you, Mr. McNulty
and Mr. Obenchain on the final ag-reement were to get $50,000
worth of common stock and that you were to get, had it been
divided according to contract, $2.00 out of every share of the
preferred 'stock that was sold. Just tell what was that .$50,000
and that $2,000 for. Why were you g·oing to get it?
·
A. We 'vere to get it for the work we were doing, and
for getting the things going- and for .helping the thing along
and starting things and getting it on its feet, and for looking
after the property and various things that were necessary.
Q. 1\.nd putting it on the market?
[737] Yes, sir.
·
Q. In other words, for ti1e promotion of the enterP.rise and the selling of the stock and the work connected
therewith?
A. Yes, sir.
By Mr. Hall:
Q. What was ~1r. Henritze getting his 20 per cent of
that $2.00 for 1
A. Well, I imagine he was getting it for the same reason
that we were getting ours.
Q. He 'vas helping- to promote the company was heY
A. Perhaps you had better ask Mr. Henritze.
Q. Well, I am asking you. You are on the stand now.
A. I think he 'vas getting his for the same reason that
've were g-etting ours.
Q. You said tl1at you thought you had gotten about $2,000.
A. Something like that is my recollection.
Q. You got the statements that were sent out showing
how much each fellow got, didn't you T
A. I did not.
Q. I show you Exhibit No. 5 'vhich shows the condition
of the Coal Securities Company asof September 3rd, i918.
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Did you get a copy of that?
A. I did not. If I got a copy of this, I do not remember
it.
Q. Well, that exhibit shows that you got some
[738] twenty-two hundred and odd dollars, does it not?
A. $2290.00.I did not keep any record of it. I had it in
mind it was around $2,000. I never saw the Coal Securities ·
Company's books but if this is a correct disbursement of it
seems to be correct. I would like to see these books. It seems
I got the little end of the horn.
Q. Mr. McNulty and you were getting 15 per cent?
A. I think so.
Q. This exhibit shows Mr. McNulty got $893.62 more
than you did. Can you explain how it happened?
.A. I do not lmow.
Q. You do not kno'v 1
A. I do not know·. rrhat is a matter I would like for the
Coal Securities Company to explain to me.
Q. I would like to see those books to find out how that
happened?
.A. I would think so after seeing that, yes, sir.
Q. We have been trying to hold of them and your
Counsel, Judge I! en son, has even called on us to produce
them. Now- I guess he has got a double interest in trying to
find out wl1ere they are.
A. He must have now.
Q. You said that you did not recall having attended any
stockholder~ or directors meetings after the drilling was
completed. That is the way I understood your testimony.
A. That is my recollection, I might be mistaken. I do
[739] not remember.
Q. I sho"r you the orjginal minute book with the minutes of the Directors meeting held on the lOth day of February, 1919 at which time you 'vere shown to be present, and the
minutes are s ·gned by you as chairman. You attended the
meeting did you not 1
A. I must have done so if the minutes show it.
Q. That is your signature t
A. Yes.
Q. You would not have signed the minutes as chairman
·if you had not been there f
A. I do not think I would. That was in 1919 you say?
Q. Yes. This drilling appears to. have been completed
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on April330th, 1918. I also show you the minutes of the meeting of the Directors held on the 14th of April, 1919, at which'
your appeared to have been present, the minutes being signed
by you as president. You attended that meeting, I presume,
did you not?
A. I must have done so.
Q. Is that your siganture T
A. Yes, sir.
.
Q. I show you the minutes of the meeting of the Directors held on May 14th, 1919, at which you appeared to have
been present, but you have not signed the minutes as chairman?
A. Yes sir, I must have been there.
[740] That is all I believe I want to ask yon.

By Mr. Hall:
I 'vant to ask him another question.
Q. I show you a letter dated May 23rd, 1918, which has
already been filed as an exhibit with l\1:r. McNulty's testimony, which purports to be signed by you, I 'vish you would
read that letter and state whether or not you wrote it or dictated it?
A. Yes, sir, I wrote that letter.
Q. You \Vill notice in that letter that you used this Ian.;
guage: ''I hope we can also get that proxy committee to working, as that will be fine for us to handle in the future.'' What
did you have reference to T
A. Well I had reference to what you might. call a holding· company. We had so many stockholders in this thi:rig anq
I wanted to get things more compact and thought if we had a
committee that could handle the proxies, that we could take
care of the proxies so that 've could get a quorum and get
something done.
Q. You used the language, "that proxy." You and Mr.
!YicNulty had discussed this matter of the committee before
had you not?
A. Sometime when I was in town I told him we gere going to run up aga~nst the fact that we would never get a quorum and I think we talked it over.
Q. You talked it over with the view of getting it
ready for this meeting in 1Yiay, 1919.
A. Not particularly that meeting but any meeting so
[741] that 've could get a more compact organization.
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Q. ~Ir. Henritze has testified that there was an agreement among the supporters of this corporation to the effect
that the common stock was to control the corporation for a
period of three years. What have you to say about such an
agreement?
·
A. I do not know about the plans under which. that preferred stock was sold. I think he told something about that.
Q. I am asking you for your independent recollection
of it. Was there any agreement among you four gentlemen
who agreed to promote this corporation that the common
stock 'vas to control the corporation for a period of three
years?
.L~ I do not know any agreement only in so far as the
sale of stock shows it.
Q. I do not think the sold ·stock shows it at all, but there
is a provision in the contract of April 6th, 1917 to the effect:
"It is understood and agreed that the holders of the common
stock of the proposed corporation only shall have voting power, providing, however, that the preferred · dividends are
promptly and reguarly paid.''
.
A. I think if you were a subscriber to the preferred
stock you "rould see that under your subscription referring to
the f~ct that you would not have voting power.
Q. The object of that clause in this contract was to
give to the common stock holders voting power and control
of the Corporation Y
·
A. To give them votii~g power.
Q. That gave them control of the corporation as long as
they kept the dividends of the preferred stock paid?
A. Yes·, sir.
Q. That was the intention of it.
[741] A. Yes, sir.
Q. And under the same contract the promoters were
to have 50 per cent of the common stock as apromoters fee,
were they not?
A. Did ~'"On say 50 per cent!
Q. Yes, but this contract of April 6th, 1917, provides
that $500,000.00 worthof common stock shall beissued consisting of 12,500 shares and that of that common stock Mr. Henritze is to receive 5,000 shares and Mr. Obenchain and his associates are to receive 7500 shares. That would make 12,500
shares would it not?
A. Yes.
•
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Q. And t~at would be 50 per cent of the entire outstanding stock, would it not 7
A. You mean the eontract of April 6th 7
Q. YesY
A. That was the one that was afterwards eliminated
and no procedure was had under that .
.Q It does not make any difference about it being
afterdards eliminated, the fact is that it contairis this
[743] provision and gave 50 per cent voting power to the
promoters?
. . A. Yes, sir, that does.
By Mr. Coxe:
Q. Didn't I understand the common stock that the voters got-was not to be voted Y ·
A. Not to be issued or voted.
Q. Until Mr. Henritze ·was paid.
A. That was our understanding.
Q. Did I understand you to say how much you all were
'to pay Mr. Henritze for this propertyY
·A. The contract shows so much in cash and so much in
common stock.
Q. Is this 5000 shares of common stock mentioned in
the contract of April 6th, is that part of the stock that was
being paid to Mr. Henritze?
A. That was part of the original 5000.
Q. You say there was an ~greement that this stock was
not to be voted. There was no agreement in writing or anything in your resolutions about that?
A. No. I stated a 'vhileago I told them that I did not
favor the issuance or voting of that common stock until the
matter was setled.
Q. So that was just a matter between you four gentlemen who were promoters~
A. I told them that acting as president I did not.
Q. And the others acquiesced in it?·
,[744] A. Yes, sir.
Q. And some one here suggested it was simply a gentlemen's agreement between you four men, and if you four
men decided to use the po,ver you thought you had so far as
your contract was concerned and so far as the records of
your stockholders meetings and charter etc., were concerned,
you thought that you could have done itt
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A. I do not think that amount of common stock-I do
not think that 'vehad the majority with the amount of common stock that we had sold.
Q. You would have had half of it if you had carried out
your plans as outlined in the agreement of April 6th 1
A. That was eliminated.
Q. I say if you had carried that out you would have
had half of it 1
A. Yes sir, if we had carried that out.
Q. On page 10 of the minutes as set out in the minutes
of the stockholders and directors, both of April 30th, 1917,
there appears this clause, after reciting the terms upon which
you were purchasing the real estate of the Frid-Mullins Coal
& Coke Company, it recites that the price was to be $237,500
and 5,000 shares of common stock. Then at the bottom of the
claus appears this ''common stock to be delivered when the
company shall have sold their $250,000 worth of stock as above
set forth. Examine that and tell me what common stock was
to be delivered when the $250,000 was sold as above set forth 1
A. With reference to this 5000 shares, that is what it
had reference to.

By ,Judge Henson :
Q. Mr. Walker, during your examination you said
745] when you sold your preferred stock, I believe, you said
you thought it was 'vorth about 60 per cent. To be frank
with you I have asked you about your answers since you went
off the stand and you told me your explanation about it. I
'vant you to put it on record what you told me and 'vhat you
meant by that. ·
A. Well, since I was an active stockholder and officer
of the company I did not think it was worth more than that
to me, because I had been endorsing considerable papers for
the company and had gotten to rene"T some of the notes on
my own interest and matters of credit seemed to come up to
me as an individual and I thought they were getting a little
too strong.
Q. You do not like this endorsing business do you f
A. Not much.
Q. Leave out the question of your preliminary relations
and hardships of the company as endorser, I want to kno'v
as to whether or not you did or did not consider the physical
valuation of the· property at the time yo1;1 sold your preferred
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stock equivalent to or more than the cash consideration paid
for itY
A. I felt that the property was worth what we paid.
By Mr. Hall:
Q. Did you feel that way after you got the result of the
drilling operations?
A. Yes, I think there is sufficient coal on there now
to make money at the price. There are coal mines above and
below working the same veins that we have and they are
making money and if this strike comes on the 1st of September they will clean up again in six months.
Q. Do you know what those people on either side paid
[746] for their property?
A. No, I do not. I do not know about that except
roughly. In one instance there was a piece of property adjoining oursfurther away from the railroad than we were and
my recollection is they would not consider one hundred thousand dollars per acre for theirs.
Q. But you do know that after this drilling took place
the property was not anything like what you thought it was
· when you went into this scheme originally T
A. The property did not show up as good after the
drilling, no sir, but if they hadstruck that Pocahontas seam
there would have been something doing then.
Q. But you did not strike itT
A. No sir.
And further this deponent saith not.
(Signature Waived.)
[747]

MR. C. S.

~1:cNULTY

Mr. C. S. McNulty, recalled for examination by Counsel
for Mr.. Henritze.
By Mr. Coxe:
Q. Mr. McNulty, you are connected with the Burneagle
Coal & Coke Company or rather you were connected with it
when it sold its timber to Mr. Henritze were you not? ·
A. Yes sir.
Q. Had the company been making any effort to sell that
timber before you sold to Mr. Henritze?
A. Yes, from time totime "re had tried to· sell it but with-
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out any success.
Q. Did you get an offer of as much or more than Mr.
Henritze offered'
A. I never could get any offers at all Mr. Coxe. · .
Q. Had you or not been trying for some time to sell the
timber before you closed with Mr. Henritze for itY
A. Yes, for some time we did I do not know when we
began to make that effort but I know 've tried from time to
time to sell it.
Q. Were you satisfied a.t the time of the sale that the
price Mr. Henritze offered you was as good price as could
be obtained~
A. It was the best that could be obtained.
Q. At the time of settlement was the company indebted
to Mr. Henritze?
A. Yes, sir.
Q. Was it for a considerable amount Y
A. Between .fifty and sixty thousand dollars.
[748] Q. Had Mr. Henritze been bringing any pressure on
the company to pay him 'vhat 'vas due him Y
A. Yes, he was doing all he could to try to get us to
settle with him and threatened to bring suit against the company.
Q. And you been trying to raise money to get money to
pay what was due him Y
A. Yes, we 'vere trying to sell enough stock and trying
to raise the money in various ways.
Cross

]~xamination.

By Mr. J{emp:
Q. In one of your answers to a question that was asked
you, there 'vas some suggestion that the two contracts of
April 6th, and May 7th, 1917, were referred to or are referred
to in the minutes of the corporation. Do you recall that the
last mentioned contract of l\1:ay 7th, 1917 is any where referred to in any minute.s of the Corporation T
A. No, sir, you did not understand that from my ans,ver
because I expressly stated that the supplemental contract of
May 7th was no,vhere mentioned in the minutes and for the
reason that the minutes of April 30th had already been fixed
-there had already been fixed in the minutes the agreement
we had entered ir~to the cutting out of the $150,000 worth of
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of common stock.
Q. After Mr. Obenchain left here to go to Washington
where was the office of the Coal Securities Y
A. · It was moved from the Strickkland Building down to
an office which adjoins my suite of offices in the Payne Building.
Q. You mean that they rented rooms next to you or occupied part of your office Y
A. It was part· of my suite of rooms but I never used
it as my own office. I had it rented out and when they moved
down there they used it and afterwards I rented it to some
other people-! rented it to Mr. Hamilton Graves and now
it is occupied by the Federal Insurance Company but it is
part of my lease with the Payne Building Company.
[749] Q. About what time did that removal take plac'e of the
records of the Coal Securities Company from its
former office to your office?
A. I could not give you the exact date. It was probably
in the early part of 1918 but I would- not attempt to say ac·
curately ·from memory.
Q. There is already in evidence in your depositions
given last October, 1922, a letter from you dated March 15,
1918 to ~{r. Obenchain who then ·appears to have been in
Washington, in which you say: "I have not yet let Mr. Moomow off and 'von't do so until Mr. Walker comes in which l
believe will be tomorrow or Sunday. I do not know what you
have been paying him but as the rest of the stock will have to
be sold, my immediate supervision or .my own personal responsibility i will have to take active charge of the of[750] fice and the books myself and will either have Mr.
Moomow to post them or l\tlr. Engleby." Were you alluding to
·the books of the Coal Securities Company Y
A. No, sir, I was alluding to the books of the company
·generally.
Q. I see in another paragraph of that same letter, reading from page 52 of your depositions given October, 1922,
in this case, the following: ''As to the Coal Securities Company, I do not see that it will be necessary to keep any books
for it in the future asMr. Henritze, Mr. Walker and myself
are going to pay money into the account that would be checked
off and I cannot believe you are going to claim any interest
on the income from the sale of theJ balance of the stock,
although Mr. Moomaw told me you 'vere going to do so."
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Were there no books then in your custody of the Coal Securities Company.
A. No, sir.
Q. Do you know where they were?
A. ~Ir. 1\{oomaw had them.
Q. Do you lmo\v where they were after Mr. 1\{omnaw
had them. As a matterof fact what I stated in that letter was
never carried out. Mr. Moomaw did state that he would .stay
on and he did stay on until his resignation. His letter I filed
with my deposition yesterday was handed in to me and I think
it is dated 1\{ay 24th, 1919, about 18 months or over a year or
probably 18 months later.
Q. Did you know at the time you wrote this letter Mr.
Moomaw had custody of the Coal Securities Company's
books?
A. I presume he had. He had all of the books in his
[751] possession that he had ever had.
Q. When their records were moved up to your office
he came at the same time, did he, to your office?
A. Yes sir.
Q. Mr. Moomaw did 1
A. Yes, sir, he came with the books and papers.
Q. The proposition was that he would there be under
your supervision?
A. · Yes, they \Vere paying $40 or $50 a month rent at
the Strickland Building and he \vas considerably: removed
from me and the whole burden fell on me when Mr. Obenchain
left and I thought it was better for everyone concerned to
have him close to me. And he continued in the custody of the
books and papers until his resignation.
When be did resign and leave I believe his resignation
was at your instance in part?
A. vVell, I do not know. He knew there was no work
there to occupy him particularly and it \Vas understood that
he would resign.
Q. Well, I do not suppose you think he removed any of
those books, do you~
A. I do not know what he d:d with that book you are
talking about. I do not know who removed it.
Q. Were any of the books of the Coal Securities Company brought there at the time the records were brought to
your office 1
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By Judge Henson.
.
There has been a great deal said about the so-called
led'ger book, the stock ledger book. I 'vant to know if counsel
on the other side charge Mr. lVIcNulty with secreting that
book?
By Mr. Hall.
We do not charge Mr. McNulty with anything. The evidence is the books were carriedthere to his office and were
left there by Mr. Moomaw, Mr. Hoomaw has so testified. All
we are trying to find out is where these books are and what
became of them.
By Judge Henson.
Does counsel mean you charge or intimate that Mr. MeNulty secreted tha.t book?
By Mr. Hall.
We have answered the question.
A. I have already explained. I will answer any questions
you propound.
By Mr. Kemp.
I 'vill ask the stenographer to read the last question.
(Question read) .
By Judge Henson.
If it is intended by counsel for Plaintiff to charge Mr.
MeNulty with secreting the alleged bookBy Mr. Kemp.
We do not care to reply to the inquiry.
By Mr. Hall.
We have made all the reply to the inquiry that we care
to make or- that we propose to make.
By 1vir. Kemp.
At the time of the acquirement of the real estate in 'Vest
Virg·inia by the Burneagle Coal & Coke Corporation-

By 1vir. Coxe.
~Ir. l{emp, the last question has not been answered.
(Question again read by the stenographer.)
A. I do not lmow. I never saw or had anything to do
with .the books of the Coal Securities Company at any time.
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By Nfr. Kemp.
Q. Did you not have anything to do 'vith the statements
that 'vere sent out by Mr. Moomaw on behalf of the Coal Securities Company from tiime to time after his office came to
be in your office?
A. You mean the statements he rendered us monthly?
Q. Yes?
A. I-Ie says he rendered monthly statements after he
came there.
Q. Did you not receive monthly statements yourself1
A. No. sir.
[754] Q. Did you receive any statements from him 1
A. I do not recall that I did.
Q. 'rhere has been filed in the taking of evidence in the
last da.y or two for defendants a statement dated September
3, 1918 marked Exhibit No. 5, Obenchain. Did you receive a
copy of that statement?
A. I have examined that statement and have never seen
any such statement before.
Q. Do you deny that that is a correct presentation of the
Coal Securities Company's records and transactions?
A. I do not think it is because Mr. ~{~>Omaw has always
told us and has so testified here that when he went to check
up on the account and sent one of us a check that he sent a
check to all and that was my understanding that when he drew
these monthly checks and made up the munthly statements
that he sent the same to eachof us for our respective amounts.
Q. In your letter written, a copy of which is in the record, at page 52, dated lVIarch 15, 1918, you indicated from
that that you think noth:11g further should be paid to ~{r.
Obenchain. 'Vere you not cognizant of the fact that payments
were made to him after that time f
A. As I recall the evidence here and statements of the
stocld1olders at the time he left there were about 11,500 shares
of stock already sold and there could not have been many
more statements sent out because the total amount of stock
sold- does not run much over 11,000 shares now. I have forgotten the exact amount but it is 11,000 and some shares outstanding and there was very lHtle stock sold after lVfr. Moomaw brought the hooks and came to the Payne Building.
Q. I do not suppose that you wish it understood that
you think with Exhibit No.5 purporting to be a statement of
the Coal Securities Company's receipts, disbursements and
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so on is a fabrication T
A. I only say I have no recollection of ever seeing such
paper and I am like you about the book. I am not making any
charges about it. I am only testifying what I know.
Are yo~ ·able to say that this statement is not correctY
A. Not without the books are produced Y
Q. Did you receive any money from the Coal Securities
Company after March 1918 Y
A. Not to my recollection because it was understood
that those agents, as Mr. Moomaw has testified-the little
amount we sold was very difficult to seli and I knew we had
a conference and it took practically all of it to take care of
the incidental expenses.
· Q. This statementindicates that you drew on your drawing account for$890.63 more than James E. Walker. Are you
prepared to say whether that is correct or not?
A. No sir.
By

~Ir.

Coxe.
Q. You mean it is not correct or you are not prepared to
say?
.'
.A. I could not say whether it is or not.
By Mr. Kemp.
Q. I ask you do you know whether it is correct or incorrect what explanation would you make of it if it is actually
correct?
A. I do not make any. I could not explain somehing that
I know nothing about.
.
Q. Do you recall 'vhat agent that you paid as much as
$5.00 to after Mr. Obenchain's departure, for the sale of stock
at $5.00 per share¥
A. Mr. Moomaw was trying to sell some stock himself,
I 9.o not lo1ow 'vhether he got the $5.00 or what he did with
it and Mr. l\1:itchell was trying to sell some stock for a while.
Q. At the time of the acquisition of the real estate· by
the Burneagle Coal & Coke Corporation I suppose you know
that there were squatters upon it.
A. Mr. Kemp, I was out there a number of times and
do not remember "rlwther I 'vas there two or three times during the month of April, but twice that I know of. There was a
man living at the mouth of Spice Creek by the name of Tiller,
who has been referred to and another fellow at the mouth of
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Spice creed by the name of Christian and I asked about these
two fellows and was assured by ~Ir. Henritze that they had
no title to the land. Thee was no title shown in the abstract,
in either one of them, but to be sure that I made no mis:(757] takes about 'vhether they had a title or did not have a
title I had 1\IIr. Bland, I think it 'vas, to make an abstract or rather search the records to see whether or not they
had any legal title to the property and I think his abstract
with the papers 'vere turned over to this Investigating Committee showing that they had no title to the property at all. I
then made a11 inquiry there in the neighborhood and I think
I talked to Mr. Tiller and he talked very big about having an
"A" title to the property. Well, of course we alllmew these
fellows 'vere living there but it looked like an easy matter to
get them to move 'vhen they had no title at all, to be frank
with you I did not consider them any serious obstacle to the
place and these are the only two who were ever on the land.
Q. Are they still on it?
A: I think they are. vVe were fixing to get them off
when you starte dtl1is suit and did move Tiller up the river.
Q. This suit ·was started in 1922?
A. Yes. I think we gave Tiller a piece of land way up out
of the way and I think h has· alreadyy moved away from there
where he could do us no harm. We reserved all mineral rights
in the land and reserved the right to remove the timber or coal
across the piece that 've gave him. 1\-Ir. Christian never
claimed any title excxept through Tiller andthat was a hal~ interest in a piece of ground 100 by 100 feet on which tliere
was a little .shack that was used for a store ho1;1se and
[758] Christain said he would move if we would give him
a similar tract lo,ver down to,vards what is called the Christian Postoffice, and he had agreed to get off if 've would give
him that, and we were fixin.g to get him outof the way where
he would not obstruct the use of the property for m~ning purposes or for the handling of the timber on the property, and
really the squatter business has bem1 very much exaggeraterl
in this suit, and the Board of Directors when w·e settled with
1\-Ir. Henritze had that up and \Ve dis~ussed it up one side
and down the other and they agreed to take it as 've did take
it in regard to those hvo men about whom I have explained to
you.
Q. N othwithstanding then Mr. Henritze 's provision inyour contract that you should have the deed with general
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warranty in fee simple, you took the land with the knowledge
that the squatters were on it. I mean the corporation did!
A. Yes, and that was afterda.rds confirmed. I did not
take it. We had an understanding in that sontrart-I think
it reads that it was to give General Warranty of title. I am
not positive about that but 'vhen we went to settle with them
-we had been-let me explain this, that had been a bone of
contention for a long time and one of the excuses we had for
stalling him off, as he said, in making these payments. After
a discussion with the Board they unanimously voted to settle
And accept the deed as we did accept it.
Q. Did you advise the board on that?
[759] A. I stalled them off and objecting to settling unless
we g·ot them off, and I did this for a long time as I will
tell you, and when Mr. Gillaspie came in as President and
went out and looked over the property and saw the small
amount of land that 've occupied, well, even before he did
that, he said "Lets let the squatter business go and lets settle
with him.'' I explained as I have to you the nature of these
squatters-of course you understand us well as I di that a
squatter is a person on a piece of land with no title to it.
Q. There 'vas some seven or eig·ht hundred doll~rs incurred by the Corporation in connection with this Tiller
landT
A. Whatever expenses 'vere incurred were known to
the Board of Directors and any stockholder that wanted to
lmow it, but they felt that they had better go on and settle
than to be going on and tying up our property about an immaterial matter.
By Judge Henson: Counsel for Mr. McNulty and Mr.
W all{er moves to strike out all evidence about squatters being on the land .It appears to be irrelevant. I cannot see
that because of the fact that there were some squatters on
the land conveyed that Mr. McNulty and ~Ir. Walker could be
charged and required to pay the company any sum of money
on account thereof.
By l\fr. Kemp:
Q. Mr. McNulty, you seem to treat this as a very im[760] material matter, that is the question ofsquatters being
on the land.
A·. I did not say I treated it as an immaterial matter. I
said the Board of Directors when it was explained to them
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did so. When they understood the amount . of land they
claimed and the nature of the. situation, rather than tie up
the property they treated it as immaterial and went on and
settled.
Q. I believe as a matter of fact, for your legal services
in connection with that, that they paid you a fee services in
in connection with that, they paid you a fee of $500.007
A. They have not paid it yet.
Q. You presented a bill for it 1
A. Yes, sir, I think so. There was a lot of work in con·
nection with it.
Q. Well now, that was as behveen the Corporation and
Mr. Henritze, something that he was to do under his contract,
wasn't it, if he was to give a fee simple title¥
By Judge Henson: :Wiay I inquire if that is true why
Mr. McNulty and Mr. Walker are being charged on account
thereof?
By Mr. J(emp: Any objection you want to make you may
make on the record, and we are not getting anywhere by debating it here.
By :Nir. Kemp:
Q. That he was g·Iving you a fee simple title and the
company was receiving a fee simple title¥
A. You are asking me a legal question. I do not know
ho'v they treat squatters in West Virginia. If a man
[761] owns a piece of property in West Virginia and he has
an absolutely good title to it and conveys it with general warranty the fact that some fellow has built a shack and
is living there, I doubt if it 'vould prevent him from giving
you a good title. You would have to go and see that the fellow moved off.
Q. You have expressed what you say you do not know
as being the ]a,v inWest Virginia . You did understand from
the assurances that l\1:r. IIenritze gave you that he was to get
rid of these people, did you not 1
A. I think, ju fact I am sure he always resisted when we
demanded it of him. It was his business and not ours. We
put it up to him in many different ways I know. That was
one of the things which the Board of Directors 'vere always! won't say they always debated it but when it came to· a settlement they debated it. very seriously. I know that I was in
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favor of holding him up and making him remove Tiller and
Christian but we finally got. together and settled with him
and then we did finally endorse the notes and got the money
and paid him.
Q. In the early organization of the company these resolutions that are in the record apparently as I understand
fr.om your former testimony were prepared under your. direction, set forth that you were getting a fee simple title, do
they not, for what the company was to pay f
:[762] A. How is thatf
Q. For what the Burneagle Coal & Coke Corporation
was to pay. In the resolutions that were presented and
which, as I understood from your former testimony were prepared under your direction, in the early days of the organization, this corporation, when it 'vas set forth wh~t it was getting and what it was paying out _its money and stock for, did
you not in these resolutions have it appear that they were
getting a fee simple title from Mr. HenritzeY
A. Yes, I think they read that we were to get a general
warranty title. I think that is the word in the minutes and
if I remember Mr. Kemp, it was insisted on all the way
through that we did get general warranty of title.
By Judge Henson: We object to this evidence as irrelevant and do not conceive this suit to be a suit against Mr.
Henritze for breach of warranty.
By Mr. J{emp:
Q. I understood from the testimony already introduced
that several of you gentlemen we:p.t to West Virginia and
were there on April 2, 1917 on one of your investigating trips.
Were you in West Virginia or on the property on April 2,
1917?
A. I would not say exactly as to April 2nd. It was .there
about. I was there w~th Mr. Obenchain and Mr. Henritze on
that occasion.
[763] Q. Do you recall that on that trip Mr. Henritze did
hot go from Roanoke but met you in West Virginia 1
A. No,sir, I remember very distinctly we caught No.
16 and got off at vVarm Cliff, and the reason I remember so
distinctly we got very warm all of us did as we walked across
the mountain tq the property..
Q: And 1\tir. Henritze· accompanied you on that occasion T
A. Absolutely.
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Q. Was tha.t your first visit there 'vith Mr. Henritze Y
A. That was the first visit we made after we got Mr.
Schoew's report.
· Q. And you took the train from Roanoke, did you'
A. Yes, sir.
Q. And he boarded the train at Roanoke 1
A. Yes, sir.
Q. Do you know when he went to California, after the
organization of the company?
A. I do not.
Q. Have you any idea at all what period of time he remained here after the organization?
A. No, I could not tell you. IIe went to California sometime in 1917 I think but I . would not say positively.
Q. Did the Coal Securities Company pay the expenses
of these mining explorations that were made there or the investigations that were made there leading up to the
[764] purchase of this property by. the Burneagle Coal &
Coke Corporation?
A. No, sir, I do not think so.
Q. Did they pay any part of it?
A. Mr. Henritze under the contract wa·s to make an allowance of $500.00.· I think the contract provides that there
is $500.00 to be paid by the ·coal Securities Company. I believe it was. But I 'vould not say without looking at it. Yes,
I think it provides for $500.00 to be paid.
Q. Do you recall what expenses were paid out of that
$500.00, what engineering expenses?
A. I do not.
Q. Was this charge by ~{r. Schoew, the engineer, Carl
F. Schoe,v, paid by that means?
A. I do not think so. I paid him myself originally. I
think I was repaid by the company. I do not think the Coal
Securities Company paid me. These investigators contested
it.
Q. Do you k110w whether or not the Coal Securities
Company paid any of the engineering charges 1
A. I do not of my own personal knowledge.
Q. Did ~Ir. Henrit.ze pay any part of the Carl F. Schoew
engineering charge f
A. Not that I kno\\y of. I never heard of it.
Q. Did he pay any of the engineering fees that you contracted with reference to your investigations of the property?
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A. I do not lmow. I have forgotten. If he did I do uot
know it. I think there is some evidence here with which
[765] you are familiar as to that, but I do not recall.
Q. Are you familiar with any engineer's report at all
that Mr. Henritze had paid for it himself?
A. Well, I understood that he had some work done by a
firm by the name of Bedoe, McCorkle & Wilson, but it was
not contracted for through me while I was connected with
the company. The company paid them for some services.
Q. Was that work done before the company was organized?
.A I do not know about that. That firm did some work
for the company. We started to have them survey the property and that cold winter came on in 1917 and it was impossible for them to do it and they never resumed work. We
went up and stayed about a week and it was just frozen over
everywhere and they had simply frozen up up there. There
was no place there for a man to stay in comfort in cold \Veather and they were frozen out quickly and we never employed
them any further.
Q. Did that engineering firm that you have alluded to
do any work for the company that was paid for by Mr. Henritze?
A. I do not know. I will be frank with you \vhen I say,
I do not know. I know they did some work that they were
paid for by the company. I am sure of that because I was up
there one week and· we were having that very severe weather
in 1917 and I stayed 'vith them for two or three days and the
snow came on so badly that I saw I had better get back to Roanoke and they went back to Logan and that was the end of
their work for us that I know anything about.
Q. How long do you think the negotiations concerning
the requirements of this property and the formation of this
Burneagle Coal & Coke Corporation had been conducted and
were under way before you made your first trip to the property yourself Y
·
A. Well, it was not so very long. 'Vhen ~Ir. Obenchain
and Mr. l!enritze first came to me about it, and I have forgotten just "rhen it was, but I know I talked to them about it,
and· I told them I would not go into it without Mr. Walker.
He \Vas familiar with that field because he had his lumber
plant in Wyoming· County and we got to talking about it, and
looked at Mr. Hubbard's report .and I think it was along in
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the later part of 1viarch, or it may have extended over a period
of a 'veek or two weeks, or probably two or three weeks, because I got hold of ~{r. Anderson and got Mr. Schoew's report
and he agreed to go the following Monday, whenever that was,
and begin an examination of the property. I am satisfield it
'vas about a week before I received a report from him and so
it was probably two or three weeks, and that report, as I saw
yesterday, was dated March 29th, and it probably reached
me on -the 30th of March, and it was a week following that
we went on the property for the first time.
Q. On that first trip are you able to say definitely who
accompanied you and if so will you give the names of all who
accompanied you Y
A. I think I have testified to that. My recollection is
clear that there was nobody except Mr. Henritze, Mr.
[767] ·Obenchain and myself on that first trip and my recollection further is that these executives-! am sure
there is in the file there a photograph of Mr. Obenchain on
the back of a white mule and 1vir. Henritze and I by the side
of him as we walked up the mountain.
Q. What interval, about, between your first and second
visit out there f
A. Well, it was not very long after the first visit until
've 'vent again.
Q. Who accompanied you then 1
A. I think ~{r. "\Valker was with us the second time we
'vent out there and 1vir. IIenritze. 1vlr. Obenchain did not g·o
but the one time.
Q. Did 1vlr. Henritze accompany you that timeY
A. I think he was out there then.
Q. I-I e was already in West, Virginia"?
A. Yes, these details you know are migl1ty hard to be
kept in one's mind and it is hard to be positive about it.
Q. vY e are in earnest in speaking about that situation
exactly.
A. I am '"~iJling to tell you as near as I recall but you
know unless you have so~ething to go by after an elapse of
six years or more it is hard to tell au exact date.
Q. I do not care so much about the exact date as I do
about establishing whether it was on your first or second visit
there that ~{r. Henritze was then in West Virgi1!ia and
t[768] met you there?
A. I know he was with us the first time. I have nqt
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the slightest doubt about that.
Q. So it must have been your second visit that he made
to you after you arrived there Y
.A. After we got started into this thing I am sure that
for the next month or two Mr. Henritze was in West Virginia
and as to the second visit I can recall very distinctly. that he
was in West Virginia because that draft had come back here
on Mr. Walker and myself and we had refused to pay !t. The
contract was not then signed and Mr. Henritze· was there in
Huntington. I did not talk to him personally but I talked to
1Yf:r;. Schoew. I tried to get him at Huntington to talk to him.
I thought it was· a good proposition for us to get together and
get on 'vi.th it. I called for Mr. Schoew at Huntington and
they told me he was in Logan. He was one of the Mine Inspectors at that time and that night 'vhen Mr. Schoew came
to the 'hotel he called me on the telephone and I told him the
difficulty we met with in getting a settlement and that is the
time I asked about the value of the property, whether he
thought it was good enough for us to go into it. I had seen
him in person and explained the terms on which we were buyIng.
Q.

It appears from the letter in evidence signed by

Mr~

W. P. Henritze and introduced as Exhibit Henritze No. 1, it
is really a memorandum dated April 6, 1917, that you gentlemen were then in Logan, West Virginia. I will ask you if
that refreshes your memory at all as to these two visits
[769] you speak of and who was there each time?
-A. Well, now, it may ha.ve been the 6th. We may
still have been out there the 6th. We left here soon after the
30th of March.
Q. If you had been there on the 2nd you would hardly
have returned to Roanoke and gone out there again on the
6th, would you Y
.A. No, sir, we would not because that was our first trip.
I think I have my 1H17 calendar and I want to look at it. I
said to you we went out the following week after the 30th or
31st when this report came to me from Mr. Schoew, and if we
were, as that memorandum seems to indicate, in Logan on the
6th, we came back in and went back again. I lmow it was not
very long.
Q.• You mean prior to the 6th you came back¥
A. No, if we were there on the 6th, that was the first
trip because we did not come back here.
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Q. The 2nd of April, 1917, was on Monday?
A. Well, I do not recall whether we left here on Monday or Tuesday or what day, but we consumed the best part
of that week in making that trip. I do not think we went on
Monday. I left on the early train No. 15 which passes through
Roanoke something like three or four o'clock in the morning
and the reason I recall that I had Mr. Ed. Moore to request
the conductor to let us off at Warm Cliff and these little incidents impress themselves on your mind sometimes,
[770] as I know when we got to Welch, the conductor had
not, prior to the time we got to Welch, received any
order from the railroad directing him to let us off and I
thought we would have to g·o on to Huntington, but at Welch
he got this telegram directing the conductor to let us off. I
remember that distinctly.
Q. Mr. Walker was not with you on that trip when you
were in Logan on the 6th of April f ·
A. He was not with us on the first trip and that is evidently when we were there on the 6th.
Q. With reference to a $25,000.00 draft, that letter or
that memorandum that I have just handed you, wm-i 't you
please read that exhibit and state whether that refreshes your
memory so as to enable you to say whether that was on your
first or second trip?
A. Mr. Kemp, I d~d not have anything to do 'vith this
memorandum at all. The only way it could refresh my memory would l?e if ~fr. Henritze 'vas at the hotel when· I was
there or had been there. I do not know anything about this
memorandum at all. There is nothing in this to conn~ct me
with it.
·
Q. Head the part that relates to yon 1
A. "W. P. Henritze hereby agTees to accept twenty
[771] per cent. of the $2.00 on each share of stock sold in
the proposed company, that is to take over the FridMullins Coal and Coke Company's holdings and to pay my
proport~onate part of said organization, there being a verbal
mutual agreement this day made with C. S. 1YicNulty and H.
E. Obenchain, agents for J. E. Walker, on a proposed issue of
25,000 shares to be sold at $25.00 a share, $20.00 par, and a
draft for $25,000.00 this day drawn by the First National
Bank of Logan is paid on sight." It is signed "W. P. Henritze", bearing date .LL\pril 6th, 1917, L.ogan, West Virginia.
That is at the. top of it.
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Q. There was a $25,000.00 draft drawn, wasn't there Y
A. Yes, sir.
Q. Was that drawn about April 6th?
A. I imagine it was, Mr. Kemp, when it came here. I
never saw it. As a matter of fact no agreement was entered
into at all by us at that time. Mr. Henritze was endeavoring
to get us to agree but I had no authority to act as Walker's
agent there. I had no authority to authorize a draft like that
to be drawn on Mr. Walker and that statement says Mr. Obenchain was acting also as his agent in the drawing of that draft,
and we had not entered into any written agreement at that
time, and while Mr. Henritze was pressing us hard and presumed perhaps that we would honor that draft, yet I am sure
Mr. Obenchain and I did n.ot agree that we would bind Mr.
Walker to put up his money without a real agreement had
been entered into. Sometimes we get a contract through that
way.
[772] Q. If it has not already been shown in the testimony
it will appear that that memorandum in Mr. Henritze's
handwriting was produced from the records of the Burneagle
Coal and Coke Corporation by the committee.
A. If that was ever in the records of the Burneagle Coal
and Coke Corporation I never saw it, and I do not believe it
was in there. I do not care who makes that statement. I
never saw that memorandum. I am positive of that. I do not
know where you got it, but I am sure I never saw it before it
was produced here in evidence. I do not see that it makes any
difference but I tell you positively I do not think it was in
there ..
Q. Well, to revert to what I am trying to clear up, if
this memorandum was 'vritten at the time that Mr. Walker
was not present, at Logan, West Virginia, it would be then
on the second trip that you gentlemen took out there and not
on your first, would it?
A. No, sir, that memorandum is rlated the 6th and it was
on the first trip because I know Mr. Walker was not there on
the 6th of April.
Q. I-Ie 'vas there on your first trip?
A. No, sir, I have testified positively he 'vas not, time
and again.
Q. Well, no such memorandum was written prior to his
seeing the property, was there?
[773] A. If Mr. Henritze wrote that on tl1e 6th day of April,
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1917, he certainly wrote it before ~Ir. Walker ever saw
the property and that 'vas the reason the draft was not honored, one of the reasons.

By Mr. Hall:
Q. Mr. Henritze testifies in his deposition that the first
trip to Logan was made on the 2nd day of April, and that this
memorandum, which was produced by us when he was on the
stand, dated the 6th day of April and identified by him as being in his handwriting, ·was written on the second trip to Logan. Are you prepared to deny that statement?
A. No, I am not denying it. I am just telling you what
I recall about it. That is the best I can do. We might be able
to state behveen us, but I am perfectly clear that when we
went on that first trip which was in the first week in April
that Mr. Walker was not with us. I am perfectly convinced
about it. Mr. Henritze is mistaken.
Q. You stated very positively a "rhile ago that you did
not think this memorandum of Mr. Henritze's was turned
over by you among the Burneagle papers to the investigating
committee or Mr. Easley after he took charge of the books
and papers. If it was not delivered to you at the time it was
'vritten and put among the Burneagle papers, how did ~1:r.
Easley and Mr. Mahood get possession of itt
A. I do not know. I never saw it in the papers and did
not know it was there, and I stated very positively if it was
in there I do not know it.
[774] Q. You said you do not believe it was in there, and
said that very confidently. Ho'v do you believe they
got hold of it? ·
A. I helieYe Mr. Obenchain had it, to tell you the truth.
That is where I believe all the time it came from. That is
my conviction about it.
Q. · We want to ln1o"~ what you are driving· at.
A. I will tell you.
Q. Mr. Henritze certainly didn't produce it. What is
your theory as to how Mr. Obenchain could have gotten possession of that paper?
A. My theory is Mr. Henritze de)ivered it to him. That
is what I thought it was all the time. I might be mistaken.
Q. And you never saw it according to your recollection?
A. No, sir, according to my recollection I never saw it.
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By Mr. Kemp:
Q.. Won't you please look at that (counsel handing to
witness a telegram) and stat~ whether or not that telegram
dated April 16th, 1917, is in your handwriting addressed to
Mr. Carl F. Schoew.
A. Yes, sir, that is the copy I kept of the original telegram.
Q. Which states the fact therein set forth correctly?
A. Yes, sir, this is the date that I received the information from Mr. Walker that the contract that is in evi[775] dence dated April 6th had been signed by himself and
Mr.- Henritze and Mr. Obenchain and it was on the
strength of that talk-I am ·sure I had a talk with him over
the Long Distance Telephone in Norfolk, that I sent that telegram.
By Mr. Hall:
.Q The telegram is dated April 16th, 1917, and says:
"Closed with Henritze today." That means that you closed
the deal with Mr. Henritze?
·
A. Yes, sir.
Q. Does that fix the date the contract was closed with
·
Mr. Henritze Y
A. Yes, sir.
Q. Mr. McNulty, did Mr. Harvey T. Hall advise y •t
with reference to the contract referred to as dated April 6th.
1917, and May 7th, 19177
A. I have already stated in my previous cross examination. I will say that my previous testimony when I was called
as an adverse witness pretty clearly sets forth what Mr. Hall
·
said to me.
By Mr. l{emp:
Q. I will put the question ~n a different form. Mr. McNulty, were you present yesterday when Mr. W. W. McCorkle
testified T
A. Yes, sir.
Q. Did you advise the Board of Directors that ~lr. Hall
said that the contract was a valid and enforcible con[776] tract?
A. I do not think as :htlr. Ifall stated that he passed
an opinion on it. I do not think I told him that. I told the
Board I had showed the contract to Mr. Hall but they were
·in a hurry to settle and I told them that I left it with Mr. Hall
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and he 1·ead the contract but I am not prepared to state whether I did or did not or whether Mr. Hall gave me an opinion
or not. As I stated before Mr. Hall looked at the contract
and we were rig·ht in the midst of settling with Mr. Henritze
and some members of the Board were urging that we go
ahead and settle the squatter business, that it did not make
any difference, but I do not think Mr ..Hall gave me a positive
opinion about the contract. I do not think he gave me time
to go into it as fully as he would have done to render a positive opinion.
By Mr. I-Iall:
Q. 1\tir. McNulty, with Mr. J{emp's permission I will ask
you a question to refresh your memory. Did you bring a
contract and show it to me and ask me some questions about
whether Mr. Henritze would force the Bnrneagle Coal & Coke
Company to settle 'vith these pending questions asto squatters and the like and leave the contract with me to read, and
then the ne~t time I saw you and mentioned the matter to you
you told them that they had already settled?
A. I think that is correct.
Q. And I did not give you an opinion about it at all f
[777] A. I do not think you did. I think Mr. McCorkle was
under the belief, inasmuch as I had taken· the contract
to you, that yon had rendered an opinion but in perfect fairness I am pretty sure you did not render me an opinion on
that contract. In the meantime they were so insistent on getting something done and getting something settled that they
went ahead and made a. settlement.
By Judge Henson:
Q. We are not introducing the evidence that this contract was submitted to ~fr. l:Iall hut merely to sho'v that Mr.
McNulty was not trying to l1ide the contract.
rrhe tak:ng of depositions in the above-styled cause is
adjourned to nine o'clock, Friday morning, August 3rd, 1923.
~rhe

taking of the depositions in the above-styled ca1ise is
resumed at nine o'clock Friday morning, August 3rd,
[7781 1923, with the Sflme persons presept, with the except.:.on
of ~:fr. W. W. Coxe, who 'vas ill.
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Mr. McNulty on the stand.
By Mr. l{emp:
Q. What stock qid you acquire from the Burneagle Coal
& Coke Corporation?
A. I bought and paid for $12,500.00 worth of the preferred stock which carried with it a like amount of the common stock.
.
Q. That was the stock covered by the amount of money
that was put up by you and Mr. Walker at the initial purchase from Mr. Henritze, was itY
A. Yes, sir.
Q. Then did you acquire any other stock from anyone
else?
A. No, not until after the lease had been signed by Mr.
Hardy, Trustee. I had traded some stock to Mr. Gillaspie
and I think I sold him some stock, and after that lease was
signed I thought the company was going to be a growing concern very quickly and Mr. Gillaspie a.nd I got to talking about
it one day and he offered to sell it back to me, and I bought it
back from him and gave him a profit for it. That was the
conrrnaon stock only.
Q. You heard Mr. James E. Walker's testimony yes[ 779] terday?
A. I 'did not hear all of it. I only heard a portion of
it.
Q. According to his testimony the transaction as to the
sale of his stock to J. W. Gillaspie was conducted and carried through by you. Is that correct?
A. Yes sir.
Q. Did you take back or r~quire from Mr.· Gillaspie any
part of the stock for Mr. James E. Walker'
A. Yes, sir.
Q. Did you require for ,James E. Walker from Gillaspie?
A. Yes, sir.
Q. How much did you take back or acquire for James E.
Walker?
A. I do not remember the number of shares but there
'vas considerable number of shares. The books will show.
Q. Ho'v much did you get for this from Mr. GillaspieY
A.. I could not tell you without examining these records.
The transaction took place, I think it was, along in ~fay or
June, 1920.
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Q. Gillaspie had bought the stock in the fall of 1919, 01·
in December, wasn't itY
A. December, 1919. It 'vas along in there. No, I will
have to correct that. He did not acquire that stock until
March, 1920, or possibly later than that.
Q. Well, then, 1\iir. Gillaspie made more than one pur·chase from you gentlemen of the stock?
t[780] A. Yes, sir.
Q. His large purchase was made immediately previous to the time of his being made a director of the Co.rporation?
A. Yes, the time he purchased the preferred and common from Mr. Walker, my recollection is December 6th or
9th, 1919.
Q. In addition to what is called the Promoters stock
here and the stock that you bought at the time of the organization of the company and this stock that you secured from
Mr. Gillaspie, was there any other stock acquired by you from
any stockholder of the company?
A. None that I recall. I may have traded for some.
Q. Do you remember purchasing a small block from a
man by the name of Holcomb 1
A. Yes, I bought that after the lease was signed I think.
I bought that after the lease had been signed. The books will.
sho'v the amount. I thought the company was going to be a
growing concern and ~fr: Henritze asked me to buy it and I
did.
Q. And assuming that after the institution of the investigations was made by the stockholders that led to the
hring·ing of this suit, you have not sold any of your stock ?
A. No, sir, I think not.
Q. Well, now, what is your present holding of stock,
preferred and C'ommon?
A. I could not tell you without checking it up. I think
that was brought opt in my examination before.
[781] Q. In your testimony on yesterday you alluded to
carbon copies of the contract of April 6th and May 7th, 1917
being in the files of the Burneagle Coal & Coke Corporation.
Do you know of any copies, carbon or otherwise, in the files
of that corporation other than the copies that were found accord:ng to 1\l[r. Mahood and 1\fr. Easley in the files of that
corporation?
A. \\7hatever carbon copies there w·ere were in the fileR.
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Q. So far as you know the only carbon copies were the
carbon copies which were produced here a day or so ago and
which were introduced on the part of the defendant through
Mr. Mahood as a witness Y
A. Yes, as I stated before I was not in Roanoke when
that final draft was made and I made no particu~ar examination of the :files to see whether these copies were in there or
not. I know we had these copies and had them when we settled with 1\Ir. Henritze, whatever copies there were.
Q.. Have you observed that these supposed carbon
copies on the three typewritten sheets of paper that were introduced through Mr. Mahood are not identicaJ with the contracts as they were finally consummated?
A. I think there is some slight difference. I would like
to have th~m compared and would like to compare them now.
Q. Of course the two things speak for themselves.
[782] They are all in the record.
A. I would like to know ·what the exact difference is.
Q. I have not any objection to your examining them
but I do want to get on with these depositions.
A. I would like to get on too but I would like to kriow
what the difference is in the copies.
By Mr. Hall:
Q. You are going back on the stand and you can examine
them a.nd testify to them.
A. Please point out to me the difference so that I may
check them up.
By Mr. Kemp:
Q. I do not want to suspend the course of this exam~na
tion for that purpose at this time. Where, Mr. ~IcNulty, did
you keep the copies, or rather the original contract of Apri:
6th, 1917 and the original contract of May 7th, 1917, that you
retained?
A. Up until the time that we were in this Board meeting at which the Board asked for these copies they were in the
files of the Corporation-the original cop:es I had which were
without Mr. Obenchain's signature. At that time I got them
out and showed them to the Board and as has already been
testified to. After that, Mr. Kemp, some member of the
Board, I ·do not recall which one, when I brought them back
from Mr. Hall's office, borrowed these copies from me, and
at a later date or at a later meeting of the Board which I do
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not recall, they were returned to my office. I do not
{783] recall the exact date. Among the ten men who were
members I do not know which one borrowed them.
They said they wanted to read them and they were brought
back. I could not tell 'vhich member had them.
Q. Do you ~ecall the members of the Investigating Committee, either of them, Mr. Mahood or Mr. Easley, were very
persistent in their efforts to have you furnish them with a
copy or get copies of these two instruments, the contracts of
April 6th and May 7th, 1917 Y
A. Well, I remember on one occasion they came to my
office and asked me if I had a copy of that contract signed by
the several p~rties. I told them that I did not, but I do not
think they were in any way persistent about it. I feel perfectly sure that they already had a copy of this from Mr.
Obenchain.
Q. You mean you feel sure t~at at the time they 'vere
trying to have you exhibit or produce copies of the originals
of these hvo papers that they were in possession of them
then?
A. I think certainly they were in possession of the copy
they got from 1\tir. Obenchain. I do not know but that is my
belief.
Q. On what is that based'?
A. They made no persistent demands on me for the
copy. They came and asked if I had a copy at the beginning
of this investigation.
Q. I feel an interest in knowing why you think they
were trying to secure your copy if they were already
[784] in possession of copies of the same· paper, or the originals of the same papers?
A. Well, I feel that from the light of subsequent events
f:lnd as I am advised as 1\Ir. H.all stated yesterday that he
brought this suit on informa.t:on obtained from Mr. Mahood
and Mr. 1\!Iahood had obtained it from Mr. Obenchain.
Q. But Mr. Hall did not, in any statement yesterday, indicate that information obtained from Mr. Obenchain wa~
obtained prior to the time this committee of Investigation was
acting, did he?
A. I do not ln1ow· 'vhether he did or not. I did not hear
.him testify.
Q. In the report of Carl F ~ Schoew, the engineer, made
just prior to your confirmation of the purchase of the pro-
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perty, I believe you reported that there was an eight foot
seam of coal called the -Eagle Seam, with certain partings, aggregating 5 3-4 inches. That is correct, is it not, that is what
you understood the Eagle seam to be'
A. If the report so states the number of inches in the
parting that is correct.
Q. With whom, if anyone, did you and Mr. James E.
Waler make a contract for Diamond drill borings in the
winter of 1917 and 1918?
A. With the Sullivan Machinery Company of Chicago
Q. Were you furnished the daily reports of these borings
as they proceeded?
·
A. I do not think they came to me daily but they were
[785] made up daily and afterwards furnished to me.
Q. I suppose you received the report at any rate prac- ·
tically as soon as the work was completed 1
A. Yes, sir.
Q. Do you happen to recall that that work 'vas completed
on April 30th, 1918?
A. I think the actual drilling was completed sooner than
that but the final reports probably were not made to me until
then.
Q. But you did get the report about the end of April,
1918, didn't you 1
A. I presume so. I do not recall the date when they
v;rere finally received by me.
Q. To whom were these reports made as the work pro- .
gressedf
A. Thomas Robertson.
Q. · What connection had he with the Corporation?
A. We employed him to go there as a disinterested man
and I paid-we wanted him to go there and be there while
the drilling was going on and survey the property, we were
getting ready, as we though to operate the property.
Q. Did Mr. Robertson give you daily reports at all or
any reports as the work progressed?
A. I think he just turned over 'vha.t was made by the
eng·ineer in charge after he had looked at it or checked it.
Q. Are you able to say what you did with these re[786] ports?
A. I think they came to me from time to time. I say
the final reports may not have been sent to me on April 30th.
I am unable to say the exact date.
0
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Q. Are you able to say that they were. received prior to
the middle of May, 1918f
A. I would not attempt to say positively. I know they
claimed something extra but I have forgotten what it was. It
was in dispute about their working and Thomas Robertson
advised us that this IIundred and Fifty some dollars they
really were not entitled to, and I think we were hung up on it
for a little while, I do not know how long.
Q. When did you make final payment to them Y
A. I could not tell you.
.
Q. Did you make it before they completed the report?
A. I do not think so. I think we paid them as they went
along some.
Q. As to the difference in their charges didn't you finally settle that by adjusting it at $50.00Y
A. I could not tell you what 've paid them. The records.
will sho"r and I would not attempt to state from memory.
Q. The recQrds sho'v that the last payment you made
was on May 15th, 1918, to the Sullivan Machinery Company
for the Diamond Drill 'vork of $1534.00.
A. If the record so states that is correct.
Q. And you certainly had your report in hand before
you made that payment?
A.Yes, I presume so.
;[787] Q. Do you recall that these reports of the Diamond
Drilling show the thickness of the Eagle seam to be
about 4 feet 6 inches, and that that was the greatest thickness
disclosed by this report?
·A. I think it was a mile hack from the Guyan River on
the west side that it was about ·5 feet 6.
Q. And nowhere was there in that report anything to
indicate a thiclmess of approximately 8 feet1
A. Not in those drilling·s and I never so stated.
Q. I 'vill hand you no\v a report, five sheets of paper,
entitled ''Report of Diamond Drill Prospecting·,'' and will
ask you if these are the reports that w·e have just alluded to
or a summary of the reports?
A. 1\ir. l(emp, I do not know who prepared t.hesc sheets.
I presume they were prepareci1 by the Sullivan Machinery
Company at its office or by its engineers who were on this
property. They have no signature to them. Whether these
were checked by their engineer or by Thomas Robertson of
·
course I am nt:table to stly.
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Q~ Are not these the SlUlllllaries wl1ich you turned over
to the investigating committee of the stockholders Y
A,. I did not turn any over except whatever was in the
files which I turned over to them. If these were in the files
they were turned over to me and I turned them over to them
with the rest of the papers.
Q. Had you never seen this summary before¥
[788] A. I assume that I had seen it. I have no doubt but
what I have seen it and I think it is a correct report
made by t:p.e Sullivan Machinery Company but just to make a
plain statement that this is the report with no signature on
it, I would not attempt to do that. But I think it is.
Q. I will ask you to file it as an exhibit with your testimony with the statement of course that you have already
made touching upon it.
A. I will do so.

(The above mentioned report is filed with the deposition
of C. S. McNulty, and is marked for further identification as ·
Exhibit No. 3, with the testimony of Mr. McNulty and is attached to the original copy of this record for the inspection
of the court~)
By Mr. Kemp.
Q. You were Vice-President of the Company, were you
not on May 24th and 25th, 1918 f
A. I think so.
Q. Did you not report according to the records of the
company at the meeting of the stockholders on the 25th day
of May, 1918, in writing, by report dated Mat 24th, 191.
amongst other things that : ''There is no question as to the
quality and quantity of coal on this property. In addition
there is a quantity of valuable timber on this property.
[789] We believe as soon as railroads are in condition to ship
lumber we can g·et saw mills on this property and sell
from $50,000 to $60,000 worth of saw lumber 'vhich is too
good to put into the mine as housers and there will still he sufficient lumber on the property to ·take care of the necessary
building material for the operation of the m~nes.'' I hand you
the record and ask you if you did not send in th~t report as
Vice-President.
A. Yes, sir, that is in the minutes of the meeting.
Q. Are you perfectly sure that it was on the lOth of
January, 1922, that you presented t.o this Investigating com-
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mit tee the Burneagle Coal & Coke Company's files that were
in your custody?
A. Yes, sir, I am perfectly sure of it. I know it was the
night of the Cooksey-J ohnson Directors Meeting. I went there
and came back and they'were waiting for me. I think they testified to that.
Q. Do you not recall that after that date Mr. H. C. Murray, the Chairman of that Investigating Committee wrote you
urgently or wrote you at any rate after that date requesting
the Burneagle Coal & Coke Company's files in order that the
Investigating Committee mig·ht carry on! its work?
A. No sir. I do not remember any such letter. He might
have written me but I remember Mr. Murray came in my office the day following the meeting of January 6th, and said
something to me about turning over the books.
Q. Was anyone in his company at that time, who came
with him if anyone 1
A. No one.
Q. In the course of your testimony for the last couple
[790] of day you. produced a resignation of Mr. Moomaw's as
Secretary of the Company addressed to you in your official capacity. Where did you obtain tha.t letter?
A. I took it out of the files and showed it to Mr. Mahood.
and Mr. Easley and told them I "ras going to keep it, that I
understood it was talked down town that he had stated that I
had him removed, which 'vas, so far as I knew, not true. He
never made that statement to me, but I think he has made it
in his deposition and I suspected and I state with good
g'rouncis that lVIr. Moom~nv and others were seriously preju'diced against ~e in the matter.
Q. You also produced in the course of your depositions
another letter frcm ~1r. lVIoomaw to you in your official capacity. Is that retained in the same way by youT
A. Yes, because I have l1eard and I think I know it was
talked about around among these stockholders that all of our
meetings were illegal and it has been said "re voted that common stock 'vhich you are p1eased to call bonus stock, which I
kne'v was untrue and wh ch lVIr- :nfooma.w knew was untrue
and that that letter showed conclusively that Mr. Moo[791] ma'v had so understood it as Secretary of the Company
and that he knew where the stock 'vas and I kept that
letter for that reason. I saw the Investigating Committee as
wei as many of the stockholders were filled 'vith untruths
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about this whole matter and that I would be safer to keep
these two letters from Mr. Moomaw and produce them when
I got ready.
Q. Did you retain any other parts of the records of the
Burneagle Coal Company Y
·
A. I have already stated I retained Mr. Walker's private correspondence.
Q. I did not mean that. I mean the Burneagle Coal &
Coke Company's records Y
A. That which contains private correspondence I did.
By Judge Henson:
Q. In reg·ard to the private correspondencel with Mr.
Walker that you say contained many matters, other than thr
Burneagle matter, and 'vhich of course you think has nothing·
to do with this case, and the plaintiff's counsel has no right
to inspect your private property are you willing to sho'v the
whole file to the Court that hears this case and if the Court
thinks there is anything in that file that is pertinent to the
case, you will produce it Y
A. I am willing to show it to the Court but I am not
going to turn over Mr. Walker's private correspondence to
this meeting. I am not going to hand it over permanently to
· anybody unless the Court forces me to do so. I will show it
to Judge Moffett and the Judges of the Court of Appeals if
they desire to see it.
And further this deponent saith not.
(Signature Waived.)

S.

~I. ~IAHOOD

R.ecalled
By Judge Henson:
Q. You have testified that you were a member of this Investigating Committee?
A. Yes;. sir.
.
Q. Mr. Hall has testified that it was on your report and
Mr. Easley's report that you filed the bill that you did in
which you exonerated Mr. Obenchain. It appears froni the
record that Mr. Obenchain got a part of what it has been
pleased to he alleged as bonus stock and also a part of the
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co~missions for selling· this stock. What was it that you told
Mr. Hall which was the foundation of the allegation in the
Bill which gave Mr. Obenchain an immunity bath, and what
was it that induced Mr. Obenchain to be such a persis[793] tent witness for the plaintiff and why is it that he has
no interest in the matter, but has been present every
minute of the taking of these depositions?
A. I do not lmow that I can answer all of that questiQn
the way you put it. I will do my best. In the first place I did
not know that this suit was instigated at Mr. Easley's or my
request. My impression is that this suit was brought by a
resolution of the stockholders and the Board of Directors.
My recollection is the stockholders after receiving the investigator's report cast a resolution to institute any suit or action
that might be advisable on the part of counsel. With reference to Mr. Obenchain, I did not know until after this Bill
had been filed with the Court, the contents of that bill. I do
not kno'v that Mr. Obenchain has been treated as fish or fowl,
whichever it might be, to use your expression, not mine. I
first heard of that report as I recall it, through Mr. Obenchain himself, that is to say that part of the Bill. Later on I
did glance over the bill but did not read it in its entirety.
This· was after it was filed with the Court. Mr. Obenchain
told me that he had surrendered his stock, I .do not recall
whether he told me he had surrendered it prior to the filing
of the bill or afterwards.
Q. N o'v 'vith reference to lVIr. Obenchaain 's production
of the sig·ned contract of April 6th, 1917, and the one of 1\{ay
7th, 1917, what did you say about it 1
A. I did not know of the existence of the latter con[794] tract until it 'vas turned over by Mr. Obenchain. I
think som9one on the stand has testified and I think
Mr. McNulty referred to. it about :Mr. Obenchain having given
me that contract. He did not g;ve it to me personally. I-Ie
gave it to the committee, of which I was one, another member of that committee having written him 'vith reference to
it. I want. to make my statement so t.h£lre will not be any muddling up on the part of the 'vitness. Have I completed your
question, have I answered it?
Q. No, you have not completed it. You have played
Hamlet and have left ·Hamlet out, What I want to know is,
Mr. Hall says this immunitive bath g·iven Mr. Obenchain was
based on your and ~fr. Easley's report to l1im. What 'vas t.ha.t

report about Mr. Obenchain that brought about this stat53 of
affairs?
A. I do not know. I never have given Mr. Hall any instructions so far as I was concerned. I did not have the
power to do so. I do not know to what ~Ir. Hall was referring
unless it 'vas to one short little paragraph in this printed report of the Investigator's. I do not hardly think though that
he meant that. What he meant I do not know. I will read you
the parag·raph in the Investigator's report. "We do not question the right of Mr. Obenchain to receive as Sales Manager
some remuneration over and above the amount he paid as
sales agent but we do question the propriety of the officer of
the Corporation entering into such contract prior to· the
[795] time authority was vested and in their receiving the
. remuneration in such manner.'' That is the only thing
I said.
·
Q. How about Mr. Obenchain getting part of the socalled bonus stock along with the rest.
A. I think that paragraph covers it.
Q. Read from the paragraph that covers it.
A. The same paragraph will include everything. I simply make that statement .that. I intended that paragTaph to
·
cover it.
Q. What is in that paragraph to cover the so-called
bonus stock that ~1r. Obenchain received ·y
A. If I bad been in his place and was an outsiderQ. Just answer the question.
·
A. I would have considered that my remuneration consisted of stock and money.
Q. This report seems to relate only to compensation for
selling the stock. Mr. Hall said that his Bill was based on the
old report. What did you tell Mr. Hall about the so-called
bonus stock so far as 1\{r. Obenchain receiving it was concerned and why he should have an immunity bath about it 1
A. You are mistaken. Tlris report not only covers all
the investigator's could report but it covers the entire operation of the company from the charter down.
Q. Read to me anything it says about Mr. Obenchain's
[796] bonus stock as well as the other?
A. Judge, I think we can make it briefer by referring·
to you the fact that these contracts are in the report.
Q. Why should Mr. Obenchain escape. Mr. Hall said he
filed the Bill on what yori told him.. Why should Mr. Oben-
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chain escape the bonus stock question and the others get stuck
for it'
.
A. I told you I did not know anything about it until it
was filed. It was not at my suggestion that Mr. Obenchain
see either one or the other.
Q. Can you tell anything on the bonus stock question
that induced conn~el to give Mr. Obenchain an immunity bath
as to the bonus stock and not the ·others~
A. No, sir.

By Mr. Hall:
Q•. ~r. Mahood, do you or do you not recall that after
the filing of your report, you and Mr. Easley told me that Mr.
Obenchain had expressed a willingness to surrender his bonus
stock'
A. I do not recall it, but if that is a fact I 'vould not dispute your word.
Q. I am not sure which of you made that statement,
whether it was you or ~Ir. Easley.
A. I do not recall it.
Q. I 'vas under the impression that I may have talked·
[797] to both of you tog.ether~
A. Well, that is my answer, I do not know.
Q. Mr. McNulty has insinuated that at the time you and
Mr. Easley were trying to secure those contracts of April 6th,
and May 7th, from him, that you had already obtained them
from 1\tir. Obenchain and lmd them in your possession. What
have· you got to say as to that~
A. That is not true. I would have no incentive whatever
to have continued to ask :Nir. ~IcNulty fo-r. an authentic ·copy
if 've already had one in o-ur possession. We w~nted itbecause
the April 6th contract was recited in the minutes and none was
in the files, no com·p 1ete and authentic copy was 1n the files.
Q. How many times did you call on J\tfr. J\!fcNulty for this
contract of April 6th.
·
A. Re-peatedly, we did not attempt to keep any record
of the number of different times but I am well satisfied that
've asked h'm 12 times or maybe more times for it.
Q. And why did you finally appeal to :M.r. Obenchain for
it?
A. Because· we were determined to get a copy of it if. we
possibly could.
Q. Do you recall where 1\tir. Obenchail_1 was when you

.M
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were attempting to get this copy?
A. I think he was down south, probably in Florida. I do
not lmow just where he was. I di<;l not write to him myself
Q. Who did write to him 1
[798] A. Mr. Easley.
Q. One of the directors 1
A. Yes, sir.
.
Q. And wasn't it as a result of that letter that you obtained these copies from Mr. Obenchain 1
A. Either a result of that letter ·or after Mr. Obenchain
came back to town and Mr. Easley not having heard from him
in the meantime got in touch with him over the phone. and
talked with him ,vhl.le Mr. Obenchain was at the Shenandoah
Club.
Q. Did Mr. Obenchain then deliver these copies of the
contracts to you Y
A. Yes, sir, he brought them to my office and gave
them to me.
By J ndge Henson:
Q. Was it because J\fr. Obenchain was kind enough to
furnish yon these copies that he received the immunity bath Y
· A. It was not at my request. I could not say why, because I was never consulted with reference to that.
Q. . You have seen the carbon copy of the contract- of
April 6th with the pencil mark on it before yon got it from
Mr. Obenchain 1
A. No, sir.
.
{799] Q. It has been testified it was in the files. Why didn't
you see itT
A. Your question was regarding to Mr. Obenchain?
Q. I saw you had seen the files of the company. turned
over to you by Mr. McNulty an unsigned copy of the contract
of April 6th with pencil modifications on it?
A. Yes, sir.
·
Q. Is not the carbon copy of the contract of April 6th
found in the files delivered to you by Mr. McNulty substantially a copy of the contract that Mr. Obenchain gave you.
If not please point out the difference?
By Mr. Hall.
The witness is instructed to decline to answer the question
under the advice of counsel because the two contracts referred to are alr~ady parts of the record and speak for themI
(
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selves.
By Judge Henso11:
. Q. Is Mr. Hall your counsel in this ~ase ~
A. I am a stockholder of the Burneagle Coal & Coke
Corporation and he is counsel for the company.
Q. And for that reason you obey his advice¥
A. If that is his instruction, yes.
By Judge Henson:
Q. If Mr. 'Valker and Mr. 1\IIcNulty, 'vith the exception
of Mr. McNulty's account as counsel,_ and expenses, which I
will take up at a date given later, unless I have overlooked
something·, which I do not think I have done, we are through.
By Mr. Hall:
Can you no·w fix the date 'vhen 1\!Ir. 1\IIcNulty's state,[800] ment can be filed 1
By Judge Henson :
I think so.
(By consent of counsel it is agreed that the taking of depositions be continued to the 13th day of August, 1923,. at
10 o'clock, A. M., at the same office.)
McNulty Exhibit No. 3, being Report of Diamond Drill
[801] Prospecting by Sullivan Machinery Company, showing
res1;1lt of four Diamond Drill borings, made for Burneagle Coal & Coke Co., is by consent not copied into the record.
[802]

Defendants' EJvidence

The deposition of vV. P. Henritze, taken on behalf of defendants, at Roanoke, Virginia, on the 13th day of August,
1923, pursuant to adquornmeut -of the lOth day of August,
1923.
PRESENT:
1\IL ~I. Calwell and Whitwell ,V. Coxe, Counsel for Mr.
Henritze.
Judge W .. J. Henson, Counsel for .James E. Walker.
C. S. McNulty (one of the defendants).
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Harvey T. Hall and S. V. Kemp, Counsel for the Burneagle Coal and Coke Corporation.
[803]

W. P. HENRITZE

W. P. Henritze, a witness of lawful age, having been first
duly sworn, deposes and says as follows:
Direct Examination.

By Mr.
Q.
not1
A.
Q.
A.

Caldwell:
You are one of the defendants in this case are you

I am.
How long have you lived in Roanoke?
Since 1910.
Q. Where did you come to Roanoke from Y
A. Logan, West Virginia.
Q. How long did you live in Logan, West Virginia?
A. About four years.
Q~ How long have you lived in West Virginia outside
of Logan, West Virgiinia?
A. I lived 11 years in MacDowell County.·
Q. Where did you go to McDowell County from 1
A. From Norfolk, Virginia.
Q. How long did you live in Norfolk before that time?
A. About hvo years.
Q. What was your business in MacDowell, West Virginia and in Logan, West Virginia~
A. I was connected with the Empire Coal & Coke Company as car builder, and when I left these people I went into
business for myself at Welch, 'Vest Virginia, building Mining
cars, frogs, switches, etc., in a small 'vay.
Q. After you went to Logan, West Virginia, what did
[804] you do?
·
·
A. I went into the real estate business.
Q. Were you well acquainted in Logan, West Virginia?
A. Yes.
.
Q. Have- you had any experience in buying and selling
coal lands in that section of the state of West Virginia?
A. I have.
Q. I believe you sold a tract of coal land lying in Ming·o
& T..Jogan Counties to the Burneagle Coal Corporation. You
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have been examined as an adverse witness by the plaintiff in
this case, and I 'vant now to have you give· a more succuict
statement of that transaction: In the first place, I will ask
you in what counties the Frid-Mullins Coal & Coke Company
was situated?
A. In Logan and Mingo Counties.
Q. I!ow many acres of land were in the tract approximately?
A. 2,370 acres made up of about 26 small tracts.
Q. How many shares of stock were therein the Corporation?
A. 2500.
Q. Was this stock owned by one person or by several
persons¥
A. By several peTsons.
Q. Ho'v near was the railroad to this land 1
A. About eight miles.
Q. With what main trunk line .would that be connected?
. A. With no main trunk Jine but the Grand Vall~y extension of the C. & 0. Railroad.
Q. When was your attention first called to this FridMullins Coal Company 1
A. About 1905 or 1906.
[805] Q. In 'vhat way?
A. When the Frid-~Inllins Coal & Coke Company was
organized I tried throug·h W. R. Lilly and R. L. Shrewsbury
to buy an interest in the original organization.
Q. I will ask you if that was before or after you left
Logan, West Virginia l
A. It was while I was in Logan, West Virginia.
Q. Did you keep up in a general way with the corporation from that t~me till the year 1917?
A. I did, kno,ving practically all of the stockholders
personally~

Q. What princ:pally made you interested in that corporation and the holdings of it 1
•
A. . Principally the timber and the figure at whicl1 the
property was bought by the original supporters of the FridMullins Company.
Q. When did you first buy any stock in the company and
under what circumstances?
A. I bought by first Frid-Mullins stock as near as I re-
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[806] member, J a.nuary 2, 1917.
Q. State whether or not you had any conversation with
Messrs. Walker, McNulty or Obenchain with reference to this
property prior to this purchase?
A. I did not.
[806] Q. After that date did you not buy all of the stock of
that corporation 1
A. I did.
Q. State whether or not you had purchased all of the
stock on or before March 31, 1917¥
A. I had purchased the last outstanding stock on March
31, 1917.
Q. Did you hold au option on the property or acquire it
by an outright purchase 1
A. It was all held by an outright purchase with the exception of one share of stock that had been misplaced and
which it took me several months to secure.
Q. Did you hold that by option, that one share 1
A. No, it was paid for on March 31, but it was never delivered to me until some months later. I was told by the Secretary of the Corporation that the stock was paid for and considered lost, and being advised by him that I might issue a
new share by publishing a notice along the form that he had
outlined-! 'viii say that this notice was not published but this
share was later found and delivered to me.
Q. But as I understand you had purchased all stock by
the 31st of March, 1917 Y
·
A. I had.
Q. Mr. Henritze, you stated that you closed all of
[807] your transactions by the 31st of l\{arch, 1917. How·
long· did it take you to negotiate these· contracts before
you closed them¥
A. The last outstanding stock of the E,rid-Mullins Coal
& Coke Company coming into my possession was owned by
Mrs. May :Mullins. I do not recall the date of the visit to Mrs.
Mullins home, who lives several miles from the railroad, but·
on the advice of her attorney, ,Judge Leftwich, I went to her
"home and contracted for this stock, eight hundred and some
shares. She told me at the time that the general outstanding.
bills and matters of unfinished business would have to bt.:a
adjustet\ at the next meeting·, and she sugg·ested that she
would meet me in Hm1tington at the office of the company.in
the First National Bank Building, on March 31st. tTust ho'v
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many days elapsed between this, my visit to Mrs. Mullins,
and the morning of March 31, I am unable to say.
Q. Mr. Henritze, owning as you did all of the stock and
holdings of the Frid-Mullins Coal Company, when did you sell
it and to whom did ·you sell it?
A. I did' not consider that the property 'vas really sold
until I received the first payment which was on April 3rd,
1917.
Q. Was the sale evidenced by a written contract Y
A. It was dated back to April 6th, and was signed on
April16th.
.
Q. Is that the contract exhibited in Uris cause with the
other papers, as the contract of April 6th, 1917?
A. It is.
[808] Q. This contract 'vas signed, as I remember, by all
of the parties, except· my copy was. not signed by Mr.
McNulty until some time after April 16th, some two or three
days after that. I however, signed all the copies on April 16th.
Q. Thi~ contract is signed "W. P. Henritze, J as. E.
Walker, C. S. ~!cNulty, H. E. Obenchain, Frid-Mullins Coal
& Coke Company, Incorporated, by W. P. Henritze, President." Is that the contract vou refer to?
A. It is.
..
Q. Now·, 1Yir. Henritze, was this contract negotiated in
a day or did it extend over some time f
A. It extended over some time.
.
Q. State as nearly as you can how the negotiations began and when and how it proceeded, taking all the time which
you may require, and giving the dates as nearly as you can?
A. .A.fter having secured control of the Frid-Mullins
stock, and what I mean by the control of the Frid-Mullins
stock is the outright purchase of 1251 shares of the stock in
control of the property, I came to Roanoke, and saw ~fr.
James E. WalkerQ. Fix the date if you ean ·?
A. About l\{arch, 1918. I s~n'r l\tlr .•James E. Walker and
asked h~m if he could furn!sh me with a practical saw mill
man or engineer-to lay out one or more mill sights for the
development of the timber on the Fricl-Mullins property.
. .'\.bout the t ·me that I was coming to Roanoke or just prior to
my coming to Roanoke I had retained Judge Leftwich ·
,[809] to see about getting the balance of the outstanding
stock 9f the Frid-l\1ullins Company, it being my inten-
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tion to develop the timber and from the money from the timber to. pay the balance on the outstanding stock. Prior to
March 18th, I had .made my arrangements financially with the
First National Bank of Logan, West Virginia, to finance
me on the development of this property, having a line of credit
of $50,000. Some of this money had to be used by me on· the
purchase of some of the stock, a small amount. Mr. Walker
promised to furnish me such a man and promised to take the
matter up with me on the return to his mill.
Q. Please state in this connection how Mr. Walker figured in this, who Mr. Walker was, and why you went to him f
A. Mr. Walker was, as I remember at the time, Presi. dent of the Black Hawk Lumber Company, a lumber man who,
I had information, was able to take care of it, and a man
whom. I had known for about 20 years, and one that I considered practical.
Q. What was the size and character of his business?
.A.. At this time he was running, as I remember, some
four or fiv~ large plants in West Virginia, and was buying
timber in the Carolinas by the thousands of acres.
Q. .Please proceed with your answer.
A. Having personally la1own 1\Ir. Walker from his first
connection with the R. E. Wood Lumber Company, whom he
was bookkeeper for then, and believing-that 1\fr. Walker would
be the best authority, and having in his employ men
who could to the ,best advantage lay out a development for
a manufacturing plantQ. What was the result of this conversation and what
did it bring out 7
A. In the meantime I made a trip to West Virginia,
and coming back. to Roanoke I met Mr. Walker at his
[810] office, I asked him about the man that he was to have
let me have, and he says '' Henritze, what have you
got in the way of a piece of property in vVest Virginia,''
telling me that he did not think it was possible that I could
have timber on what he termed ''cut-over land,'' that would
justify the band-sa'v plant. Then I 'vent into details with him,
telling him that I had what I believed would be very valuable
property when the railroad was completed. He asked me
about the tract of coal lying on the Virgin~an west of Prince.. ton, asking me what I knew about it, and I told ·him· what I
could. I told him that I knew nothing of the tract but that
when the railroad would have reacl1ed the Frid-~ullins prop-
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erty that I felt sure I had a very valuable piece of property.
He asked me if I knew Mr. Obenchain, and I told him that
I did. He said that he and Mr. McNulty had been figuring on
taking over a piece of property on the Virginia and wanted
to know if anyone knew that I had a good piece of property
other than myself. I told him that I would bring him White's
report, the state geologist of West Virginia, and· also a report that I had of Mr. Hubbard's. I did ·this.
·
Q. About what date was that second conversation
[811] with Mr. Walker?
A. I would say the 22nd or 23rd.
Q.Proceed with your answer. After you told him about
having White's report, then what happened?
A. He suggested that I see 1\'Ir. McNulty as they were
fig-uring on developing or taking over the property west of
Princeton. I told him that I did not care to see Mr. McNulty, giving as my reason that Mr. McNulty and myself
had had a difficulty a few weeks before, and that I did not
care to negotiate with him. He suggested that if I had a
piece of property to sell that I forget any personal matters,
and, as he expressed it, ''not cut off my nose to spite my
face.'' I told him that I did not care to deal with Mr. McNulty
but that if he was interested in the property he might see Mr.
McNulty himself and g·et his own report on the property. If
he was interested I would consider a sale to him although I
had made my arrangements to finance the property. I think
1t was the next day I met Mr. Obenchain on the National
Exchange Bank corner of the City of Roanoke, and he asked
me about this property, and wanted to lrno\V if I had seen
Mr. McNulty. I told him that I had not seen him and did not
intend to see nir. ~[cNulty, and he talked to me about the
value of the property, as to how near the railroad was being
laid or graded. He suggested that I go with him to ~1r. McNulty's offjce. It seems that he had. been talking to l\f1~. ~1c
Nulty and Mr. vValker the evening before. I told him that
I would not go to Mr. ~fcNulty's office to discuss the
[812] property that day. As I remember on the day follo\Ying I Wtlnt with ~Ir. Wa!ker and 1\J[r. Obenchain to Mr.
McNulty's office, Mr. Obenchain and· myself arriving there
first and Mr. Walker coming in later.· The gentlemen asked
me to suggest an authority on the coal property. I told them
I did not care to do so, that I had Mr. Hubbard's report. I
told them I had p~rsona11y seen three veins of ·coal, that I
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had been able with the bank to finance the property, and that
they might get the~r own authority, having an engineer go on
the property. And I told them further that if they were interested in the purchase of same they could have it for $100
per acre on the basis of 2,370 acres. I had been under the
impression a.t the time that I had about twenty-six to twentyseven hundred acres of land in the 26 tracts, every one believing that the tracts w(luld run out more than 2,370 acres. My
engineer having advised me along this line, as well as my attorney, Robert H. Bland, I told these gentlemen that I would
not hold up the property pending a new survey which w:ould
take months, but if the report that they got on the prope~y
was favorable and they wanted to take it on a basis of 2,370
acres in gross, and not by the acre, on a basis of $100 an
acre, making a total of $237,000, $25,000 cash to be paid within, as I remember, 48 hours an additional $50,000 within 60
days and the balance of the purchase price to be paid in 12
months in cash, I as the· controlling stockholder in. the FridMullins Coal & Coke Company, would deliver them this property. They 'van ted to lmow if I owned the stock, at this meet.:
ing. I told them that I did; that I had contracted for every
share of stock; that I had secured and had in my possession
fJT!d 1n the hands of my attorneys at New Richmond, Ohio,
:~ud ~:untington, vVest Virginia, and the First National Bank
of Logan, West Virginia, all of this stock up as security on
money borrowed-! told them that I had up some 1400 shares
of the stock, and that I felt sure that I would close the deal
for the balance of the outstanding stock, and pau for it
[813] at this or the next meeting of the Frid-:hiullins stockholders. They asked me if I could name an engineer
to go on the property and I told the mthat I would not do so,
but suggested that they get the highest authority that I considered in West Virginia, who 'vas Mr. White, the State
Geologist, of Charleston, West Virginia. While in the office
at this our first meeting, Mr. McNulty put in a long distance
call for Charleston. He did not get any service on the call. I
submitted my proposition' that was to be accepted or rejected at once, and I left these gentlemen in Mr. ~IcNulty's
office to discuss the mgtter and to get through their caU. I
am not in a position to say as to whether Mr. McNulty got
his phone message through or whether he wired Mr. White's
office. This meeting at 1\.fr. ~IcNulty's office was held about
two o'clock in the afternoon.
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Q. On what date?
~
A. I would say of ~larch 22 or 23. Mr. Walker told me
that nig·ht that ~Ir. White had promised to name them
a man by wire the follo,ving day. I found the next day that
Mr. White had suggested Carl F. Schoew. They asked me if
I knew him and I told them I did not and had never seen the
man in my life, that I kne'v of, but that I did know his
brother.
Q. No,v, ~Ir. Henritze, at this point, 'vho was employing Carl F. Schoew, you and ~{r. lVIcNulty and Mr. Walker or
Mr. McNulty and Mr. Walker by themselves or who or how
was that?
A. ~Ir. Walker, Mr. McNulty and Mr. Obenchain se[814] cured the services of Mr. Carl F. Schoe,v, and in so far
as I lmo,v, they paid 1\:fr. Schoe'v for his report. I did
not see Mr. Schoew 's report until May 8th, 1917. I tried to
get lYir. Schoew to give me an outline as to what his report
was to these gentlemen. He told me that he was employed by
1\fr. Walker and Mr. McNulty, that the repo~~t was being made
to these gentlemen and that if I ever got his report it would
have to be throug·h them.
Q. Did you ever get his report through them 1
A. I did not.
Q. Through 'vhom did you get his report~
A. Through Mr. Obenchain.
By lVIr. Caldwell:
Q. When we adjourned for dinner you were relating
your negotiations with :Nlessrs. Walker, McNulty and Obenchain, and had just referred to :N[r. Schoe,v's report which
you stated 'vas made to them~ Please proceed with your answer as to the further negotiations you had with these gentlemen?
A. Do you mean relating to l\1:r. Schoe'v 's report~
Q. No, not with reference to l\tlr. Schoew 's report, but
{815] 'vith reference to your further negotiations with these
gentlemen toward the purchase of the property.
A. Regarding l\tlr. Schoew·'s report that I first &aw
May 8th, by that time the deal had been closed 'vith Mr. Walker, J\llr. McNulty and Mr. Obenchain for the property.
Q. For that reason I am not referring now to Mr.
Schoew's report but to· your negotiations with these gentlemen after your meet~ng in/ Mr. McNulty's office, and the
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proposition ~ade by you to them that you would sell them
the property for· $100 per acre. Now, please proceed from
that point to the tjme you went on the property with the
parties or any other time that may be fixed by you to show
how the negotiations progressed f
A. Well, after having seen Mr. Walker the following
t[816] day and he telling me that they were sending Mr.
Schoew on the property, I asked him as to what he
could do to rush the report, as if the property was sold it
would have to pe done at once. He told me that as soon as
they heard from Mr. Schoe'v that they would go look at the
property if they thought it was worth while. As to when
they got Mr. Schoew's report, I do not know. I have always
been under the impression that they had some information
from Mr. Schoew by phone or 'vire prior to the report. However, on -or about April 2nd to the 4th, Mr. Obenchain and
Mr. McNulty left Roanoke 'vith me on No. 16 and we got off
at Warm Cli~f, and walk~d across the mountain and got on
the Frid-Mullins property in the afternoon about 5:30. Th.at
same night I got my first information as to the Eagle seam
showing up on this property. Mr. McNulty and myself climbed the mountain and I had my first view of the Eagle seam.
After having·seen this seam of coal which ran between.eight
and nine feet, I beg·an to get cold feet on my proposition to
Mr. Walker and Mr. McNulty, having a few months previously sold to the H. B. Summers coal people a tract of Buffalo Creek at $200 per acre. I felt .that I had gone too far
with these gentlemen and had made them too low a figure on
the property. However, we spent the night with lVIr. R. F.
¥itchell, and the following day, being then under the impression that Mr. Schoe'v had not made his report, and getting
this information from Mr. McNulty we looked the property
9ver. We spent that day on the property. On the ~ol
f817] lowing morning we went to Mann, and took the train
to Logan. At Logan Mr. McNulty and Mr. Obenchain
went directly to the First National Bank. I had insisted all
the .way down and the day before that if these gentlemen,
acting as agents for .James E. alker, intended to take the
property that they give me their check for $5,000. This Mr.
McNulty declined to do. I then made them a proposition to
give me a check for $500 to bind the deal. They said they
liked the property., that the property ·was everything that I
said it was, and so far as they knew the property was all right

"r

HOl
and that they intended to take it. l\1r. ~IcNulty insisted that
've wait until we got back home and talk to Mr. Walker, and
that we organize a corporation to take over the property and
let Mr. Obenchain handle the sale of the stock, which he assured me that he would have no trouble to do, reciting his
success with the Petersburg proposition and the Mountain
Trust Bank. He was emphasizing the Petersburg proposition
particularly. I told 1\tir. McNulty and Mr. Obenchain I was
not interested in organizing any company;, that I had made·
them individually a proposition on the property at $100 an
acre and that if they wanted the property at that figure they
might have it. If they did not want to property at that figure I told them I wanted them to sa.y so, and I would not come
back to Roanoke as I had other plans. Mr. McNulty said he
would just have to have time to see ]\lfr. Walker, to run down
a title to the property, and I told him that the First National
Bank had loaned mq money on the stock, had loaned me
money on it, had loaned the Fridman Lumber Company
money on it, and that they were perfectly familiar· with
{818] the title on the day of the organization of the FridMullins Coal & Coke Company. And I told him that he was
at perfect liberty to consult. any attorney around Logan
Court house; that he could satisfy himself in a few minutes
as to the title to the property. We got off the train at Logan
and·,vent to the First National Bank. Mr. Obenchain and Mr.
~1cNulty sa'v Mr. Jackson,.. who is now President of the
First National Bank, and who was then the Cashier. They
got his opinion on the property. Mr. McNulty excused himself to see the attorney that 1\fr. Jackson named. He asked
1\{r. Jackson if he would act as trustee in the transfer of this
stock from one corporation to the other, before he went out.
Mr: Jackson, on this our first trip, which was April 6th,
agreed to handle the stock as Trustee for Mr. Walker, 1\fr.
1\ticNulty and l\fr. Obenchaain. 1\fr. McNulty comes back
'vithin, say, a half an hour. As to what attorney he saw while
out I do not ln1ow, hnt he came back and gave to the First
National Bank of Logan a draft draw·n on James E. \Valker
and C. S. McNulty for $2j,000 to be applied as first payment
on the property and stock of the ·Frid-Mullins Coal & Coke
Company.
Q. Now l\1r. Henritze, lets pause here for a moment and
take up some other matters which are involved. It appe.ars
from your testimony that these gentlemen "~ere in doubt as
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to the value of the property and also as to the ownership of
the property by you. Will you please state so far as your
knowledge goes how they proceeded to satisfy them[819] selves as to the value of the property, going over any
fact that yon have already stated but making the mat·
ter full and complete on this point.
A. As to the value of the property I 'vas under the impression at the time that they had not received Mr. Schoew's
report, but they had had some kind of phone or wire message from Mr. Schoew as to the value of this property. Mr.
Schoew, in a 'vay, with the aid of my brother and his two
men who 'vere then on the property when 've got up there,
faced up the Eagle seam of coal. As to what Mr. Schoew
had told them of the property I do not know.
Q. Now, 'vith reference to · this~ Eagle seam of coal,
please give clearly so that the Court may understand what
you mean by the Eagle seam of coal, and why it gave such
prominence to the value of the property 1
, A. On the strength of the Eagle seam showing on the
Buffalo property that I sold to the· Summers people the Eagle
seam showed about six feet two inches. Mr. Summers, of Columbus, Ohio, was recognized as one of as good coal men as
we had in Logan County. On the strength of this six foot two
inch seam I 'vas enabled to sell Mr. Summers that property
at $200 per acre cash. I felt, after having seen this Eagle
seam run between eight and ninef feet, that the property
should easily sell for $350 per acre. The ony seams of coal
mentioned in the Hubbard report 'vere the three seams lying
near the top of the mountain. On the strength of these three
seams I knew existed I had expected to get my big returns
when the rialroad was completed.
Q. Was the eagle seam of coal known to you at the
[820] time you purchased the stock of the Frid-l\fullins Coal
Company.
A. No, there had been a talk among the natives of Logan County that as far back as 50 or 60 years ago there was
a seam of coal that outcropped in the bed of the river. These
people told me that coal had been mined from the bed of the
river in fla.t bulks and floated as far as Cincim1ati, it being
a fact that one of the oldest coal mines in the United States
today at Borderland first marketed the We.st Virginia Coal
in this manner. It is some nine miles the way you have to go
to the Buffalo tract heretofore referred to. I was under the
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impression tha:t the Eagle seam should have come out in the
bed of the river, being what I thought above the water level.
The branch on this property lies at the extreme upper end of
the property. I was always under the impression and had
been for ten years that if the Eagle seam came out in the river
it would be impractical to mine it from the fact that there
would be no drainage-natural drainage-that it would all
. have to be pumped. After having seen the seam on the mountain behind the Nichols house, and· recognizing the partings
as the same that showed on Buffalo, I had no trouble in my
mind to identify this as the or:g:nal eag·le seam or commonly
lmown as Big Eagle, there being two veins .of coal in a mountain known as the big and little eagle.
Q. So I understand you to say that from Hubbard's
[821] report or from any other source you had no lmowledge
at the time you purchased this that this Eagle seam was
outcropping at the place where it 'vas found f
A. Not above the river level, no. I was under the impression that if the property carried the Eagle seam that it
would be under water. We later found that the seam the notations had talked so much about was nothing more than a seam
of some thirty two inches in thiclmess, but that the "rater had
uncovered for a great distance up and down the river, just a
natural fall of the river, uncovering· this coal. It is a very fine
grade of by-products coal, but not one that could be worked.
Q. And so the location of the Eagle seam as discovered
by Mr. Schoew was the main question in the case, 'vas it
not?
A. Well, no. I felt that I had a ·wonderful value in the
three seams of coal lying near the top of the mountain, regardless of any other coal on the property, considering it
well 'vorth, ,v:thout a railroad, $100.00 an acre, but 'vhen I
saw the Eagle seam, and believing it would run throughout
the property I realized that a value of $250.00 an acre would
be very low.
Q. No,v, cFd 1vfr. lVIcNulty and lVfr. Ohcnchain and Nlr.
Walker make any further investigation that you know of
with reference to the value of the property hy conversation
or otherwise with other people?
.
A. Yes, Mr. McNulty interviewed any number of coal
men and attorneys aroundj Logan on April 6th. He
[822] talked with l\ir. Sackson 'vho owns property _in the
territory. As to ho'v many other coal men he talked to
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I do not know. Ail that Mr. Obenchain seemed to be interested
in was to get some kind of a contract or some kind of payment made on· the property. He was very enthusiastic over
it, realizing tha.t it was a good stock selling property, that.
it had everything on the face of it to commend it. And ·while
Mr. McNulty was out consulting· with attorneys as to the·
title at the courthouse, Mr. Obenchain and myself drew up a
little agreement in writing as to what I would do about com-.
pleting the openings of the coal with the men that I had on the
property, when he, Mr. McNulty, was there the day before.
Q. We will take this matter up later. What I want is
I want you to pursue this question of doubt on the part of
these gentlemeJl and I will now take up the question as to
their satisfying themselves that you were the owner of the
property. Please state how they went about this?
A. Through the First National Bank of Logan. I ha.d
told these gentlemen that I controlled the property. By control I mean that I owned ten more than 1251 shares of the
stock. Mr. McNulty satisfied himself, he and Mr. Obenchain,
as to these matters in Logan. They further satisfying themselves in Covington the following day when they sa'v Judge
Leftwitch, the judge telling· them tha~ Henritze owned the
property.
Q. Did you have a letter from Judge Leftwich or a
[823] certificate which you sho"red them as to whether or
not you owned the property 1
A. Not on this first trip. They talked 'vith Judge Leftwich as my attorney. As to just what· statements the judge
may have made and to ho'v far he had gone as my attorney,
I am nQt in a position to say. "\Vhat I did I left Mr. ~{cNulty
and Judge Lefhvich to pursue the subject themselves, or I
should have said that I left Mr. McNulty free to ask .Judge
Leftwich any question that he might seefit toask either as to
the value of the property, as to what he knew as to tl~e title
to the property or any of the questions Mr. McNulty might
see fit to ask.
Q. Have you a statement from Judge Leftwich which
you afterwards showed or delivered to the parties as to hhe
ownership of all the stock of the Company?
A. Yes, I have such astatement from the Secretary and
Treasurer of the Frid-Mullins Coal & Coke Company, dated
March 31, which was the date· of our Frid-Mullins stockholders meeting.
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Q. Will you please present and file that with your deposition?
A. I will.

(The statement above referred to was filed with the deposition of W. P. Henritze and was marked for further identification as Exhibit No. 1, and is attached to the original
copy of these depositions.)

A. This paper t11at I have filed marked as Exhibit
[824] No. 1, 'vas written at the suggestion of Mr. James E.
Walker, who had not had time to interview Mr. Jackson and ,J udg·e Leftwich at the same leng-th that Mr .. McNulty had. r got this in order to satisfy these gentlemen that
~Ir. I-Ienritze owned and could deliver every share of the
stock.
·
Q. ~Ir. Henritze, in all of these negotiations, were you
negotiating with these gentlemen to assist you in org·anizing
·a corporation for the purpose of taking over· the holding of
the Frid-Mulins Company or were you negotiating a sale to
these gentlemen to make their own organization T
A. I was negotiating "rith these gentlemen as individuals. It is the first time in my life that Henritze made any of
his contracts without consulting· his attorney. At your suggestion when I came back to Roanoke after Mr. Walker had seen
the property I remember distinctly dis~ussing· the matter
with you and realizing that any contract that might be made
with the. corporation that did not exist \Vould be the height of
folly, and I dealt "rith these gentlemen as individuals and as
individuals only.
Q. Were you dealing with them in these negotiations to
put over a deal or were you dealing with them at arms length
and selling the property!
By ~Ir. Hall:
We ohject ou the gromldR that it is a legal contract and
speaks for itself.
A. In my dealing with these gentlemen, as the contract
of April 6th shows, :Mr. :M~cNulty and Mr. Walker paid
me $25,000 cash. They did this not on April 6th, but later
they made their draft good. I really received this money on
April 23rd. While the contract 'vus signed by me on April
16th, I do not consider that the property 'vas really sold to
anyone until April 23rd.
I

,
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By Mr. Caldwell:
Q. We will get to that directly, but up to this point in
1[825] the ·negotiations-up to the time that you were in
Logan, on April 6th, is what I am referring to. We
will take up the thread of the story and go further into it
after I get these answered.
A. Mr. Namaan Jackson 'vas acting as Trustee, not for
any Burneagle Coal & Coke Corporation but for Mr. Walker,
Mr. McNulty and :h-fr. Obenchain only. This agreement with
Mr. Jackson was made on April 6th, as behveen W. P. Henritze, an individual, who was selling to these gentlemen 225
shares of stock. The details were gone into then that afternoon. Mr. Jackson will bear out Henritze's statement that the
contract was clos~d that day by that draft but the draft was
not paid.
Q. When the draft was not paid is another matter, but
I want you to keep your mind on this proposition that up to
that time-I want to know whether or not this dealing between you and these gentlemen was at arms length as individual to individuals?
A. It 1vas as individual to individual.
Q. Now, Mr. Henritze, I understand from you that this
draft for $25,000, which 'vas the initial payment on the property and bore date April 6th, 1917 1vas not paid. Will you
please state 1vhen you found it was not paid and the circumstances and what grew out of the cirmucstances'
A. It was probably April 9th or lOth that I received a
wire from the First National Bank of Logan saying that the
draft had not been honored.
Q. Had this money been charged to your account in
[826] the First National Bank of Logan for $25,000?
A. It had.
Q. And had or had you not been checking on it ·y
A. I had checked on it, yes, probably to the amount of
$18,000.

'

Q. Then this telegram from the First National Bank
of Logan had reference to this dra.ft for what purpose so far
as the bank was concented 1
A. What is your question f
Q. In other words, was your account at the First N ationS\1 Bank overdrawn or not by reason of this transaction Y
A. It was not. I had a line of credit with the First N ational Bank, having previously stated that I had secured this
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line of credit for the development of the timber. I instructed
Mr. Jackson to charge the draft to my account which was
done.
Q. So that the telegram was merely to inform you that
these people had not honored the draft?
A. That is correct.
Q. Was the draft protested~
A. Yes.
Q. After learning that the draft had not been paid,
[827] what did you do in connection with these people. Did
you go to see them or 'vhat did you do1
A. I did not. I told them that all negotiations were off.
I went to Logan.
Q. Did you consider all negotiations off yourself.
A. I did.
Q. Then what did you dof
A. I told them I was going to Logan and if they 'vanted ·
the property they could have it for $250 au acre.
Q. You told them they could have it for $250 an acre?
A. I did.
Q. What did they do·?
A. The proposition was that they did not care to consider it, I believe.
Q. Was 1\tir. "\Valker inconsultation 'vith them at that
timeY
A. As I remember, yes.
Q. You say that it was reported that you had violated
your contract.
Wherein 'vas it claimed that vou had violated
I
your contract?
A. I had never violated the contract in any way.
Q. Did they claim that you had violated the contract f
A. Never that I heard. It seems that there was some
question 'vith l\{r. V\T alker as to the value of the property. He
wanted tosatisfy himself. I had violated no contract anu
had no contract other than a verbal proposition that the gentlemen could have the property at $100 an acre.
Q. Well, no,v, ~Ir. Henritze, all the negotiations behveen you and these gentlmnen were as T understand from
you, entirely off?
A. That is what I told the gentlemen.
[828] Q. And these negotiations involved the sale of the
property to them at $100.00 per acre?
A. It did.
~
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· Q. Which amounted to $237,0007
A.

That is correct. .
Now, as I understand it, you got the telegram from
the First National Bank of Logan on the lOth day of April,
Q.

1917?
A. I. am not positive. It was the night of the lOth. I
have the wire.
Q. Can you produce it~
A. I can.
Q. Please produce itT
A. I will produce it and will file it as Exhibit No. 2.
(Exhibit to be produced later.)
Q. Then, as I understand from you the whole deal was
off on the lOth day of April, o~ such day as you received. the
information that the dra.ft 'vas not paid?
A. That is true.
Q. Were negotiations ever rene·wed between you and
these people?
A. Yes, sir.
Q. Go on and tell ho'v it l1appened and what became
.[829] of it?
A. I left here. After I got this telegram on the 9th
I left the same day for Logan, I immediately went to see
~Ir. Namaa.n Jackson and opened negotiations 'vith him for
the purchase of the property, trying to get him to put $50,000
cash into the . proposition, he having· previousljr satisfied
himself that he 'vould be safe in carrying Henritze's account
for the manufacture of the timber, and believing that he
would be the best prospect to be interested with me in the
development of the property. It was my idea on this trip
of April lOth to not only develop the timber but to mine the
coal. Mr. Jackson promised rpe too, with his associates, to go
into the matter carefully, and if anything come of the original
proposition that they might be interested. I, on this trip, made
my account good 'vith the First NatiQnal Bank of Logan by
attaching stock of the Fridman Coal & Coke Company to a
note of vV. P. Ifenritze to cover the original draft. I only
spent a.fe'v hours in Logan on this trip. When I came back. to
R.oanoke I was approac.hed by 1\fr. \Valker again on the purchase of the Frid-1\fullins Coal & Coke Company's stock and
property. I told them the price was then $250.00 an acre, and.
that I did not care as to whether I sold it at that or not. He
finally came hack andsaid that they had heen put to a great
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deal of expense and· I did not think he was fool enough to
buy a piece of property without having previously seen it,
and then he said something about the fact that no one had
any authority to draw a draft on him for any amqunt and I
told him that I had been under the impression that Mr. McNulty was his attorney, that he paid him as his attorney
and that Mr. MeN ulty had told me that they were
[830] going to take the property and ·instructed Mr. Jackson
to run this draft through the regular channel, and I
told him that I understood that there 'vould be no question
about it being honored on sight, and that if he thought he
had worked Heuritze into a hole, that he was mistaken, that
I knew about as soon as they knew themselves that when the
draft was not paid that I was not interested in any offer less
than the original proposition and he told me then that the
report of Mr. Schoew was nothing but a very incomplete report. I offered to bid the property against a good suit of
clothes that if Schoew had seen the eagle seam as I had seen
it he could not make anything but a good report on it, and
that I kne'v what I had and that I expected to develop the
property.
Q. Had you up to this time seen 1\tir. Schoew's reportf
A. I had not. I tried to get Mr. McNulty and Mr. Walker to show me the report and they claimed they did not have
his report. Mr. McNulty did, at least. Mr. Walker said he
had heard from the report. He said the property was not
worth over, as I remember, $75.00 an acre.
Q. Who said that1
A. Mr. Walker, and that that would be a good figure for
it. I told him I was not interested in anything of that kind,
that I had seen the eagle seam myself then and I did not need
anyone else's report on the property; that if they wanted it
for $250.00 I would consider an offer. We talked
amongst ourselves for four or five days. ~rhey were tryjug· to
get the figure down and I was trying to get a report from Mr.
Jackson as to what. he and his associates would care to do. I
finally agreed to take $237,000; $50,000 cash and $100,000
worth of common stock in any company that he might organize, with the understanding· that a contract of that kind be
drawn up, sig·ned, and that they immediately 'vire the bank
the money and protest fees. They said they would not pay
that figure. I told them that that was absolutely-that was
on April 16th-I told them that that was absolutely
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[831] the last day in which they had to buy that property at
any figure, that unless the deal was closed that day and
these folks got their money that the second time the deal would
be off. Mr. Walker and Mr. McNulty were in the office and
Mr. Obenchain was in town. They promised to let me know
something by two o'clock. I told them that I was leaving on
No. 3. They wanted to take the property at the original figure of $100.00 an acre and I flatly refused to accept any such
figure, and gave them only until two o;clock to say what they
would do . .At two o'clock there was.nothing done. I had left
my papers and traveling bag in Mr. McNulty's office. No.
3 ran then as I remember about four o'clock. I went in and
asked the gentlemen as to 'vhether they were ready to close
'vith me before the train, and they said they were not, and I
said ''Gentlemen, I bid you good afternoon. Again the deal
is off.'' I went to the station, purchased a ticket for
[8332] Logan, got on No.3, and as the train was pulling out
of the station I sa'v Mr. McNulty and Mr. Obenchain
coming up the platform . .As I remember they approached me
and said "Henritze, you are acting a fool." I said ''that is
neither here nor there.'' I said ''I gave you until two o'clock
to close the deal.'' They said ''get off the train, we are going
to take the property.'' I said '' ~ o, you are not going to take
the property/' They said "We have wired the bank to take
care of the proposition. We have wired the bank to take
care of the draft." I said "It is too late." They said "No it
is not ; come on and we will get everything signed up.'' The
same afternoon I got off the train and came back to the office and the same afternoon received· a wire from the First
National Bank of Logan saying that the First National Bank
ui ::lvanoke had wired them to return the draft, that it would
be paid. After I received a wire from the First National
Bank saying to return the draft we went back to ~Ir. 1\icNulty's office and went into details as to how they 'vanted
to handle the stock and to outline a contract. I told these
gentlemen to go ahead and make their contract dating it back
to tho date of the original draft, and I would subma 1t to my
attorney: that I wanted it distinctly understood that I was
dealing with Mr. McNulty, ~ir. Walker and Mr. Obenchain,
and that any contract that they might draw up would be with
them; I did not care what they did with the property so long
as the draft 'vas taken care of for $25,000; that they guaranteed me the payment of $50,000 at the end of sixty
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days, andthat they. personally g-uarantee me the in·[833] terest on the entire balance of the purchase money
. until such time as they might organize a company, and
that if they did this we would close the deal. Mr. McNulty,
as I remember, had drawn up some two or three forms of
contracts prior to April 16th, that is behveen, I will say, the
8th and the 16th, none of which suited either you as my attorney or n1e individually. The contract as of April 6th was
drafted by lVIr. McNulty before he left town. I do not know
where Mr. Walker got the copy of the original contract that
we signed. I do remember that on the night of the 16th the
contract was signed by J\!Ir. Walker and Mr. Obenchain and
myself. l\Iy copy 'vas not signed by Mr. McNu~ty for several
days. I am not sure 'vhether ~Ir. McNulty left to,vn on the
.- - ..same day for the east after I was to l1ave taken No.3 or not.
:,
I am under the impression that he was not present at the
time of the dra,~ling- up of this first signed contract.
Q. Was the draft paid~
A. I am not sure whether the original draft 'vas paid or
not. I have made several efforts to see tlris original draft.
My receipt from the bank showing that Henritze was given
credit on April 6th for a draft drawn by James E. Walker
and C. S. McNulty 'vas alii had. However, I was given credit
the following day, April 7th, the bank having closed 'vhen we
reached Logan on the day of April 6th. I have this wire 'vhich
I wish to file dated April 16th, 1917, addressed .to me at 7:50
·
P. ~I. and it reads as follows:
[834] "W. P. Hendtze.
Roanoke, V a.
First National Bank wires to return draft for payment.
Advise us by ·wire.
(Sig11ed) FIR.ST NATIONAL BANI{.'
It is marked also "Time Received '9:15 P. l\L" I, after
having· Mr. Walker's and l\{r. Obenchain's name on the contract, wired the First National Bank to return the. draft.

Q.
A.
Q.
A.
Q.

What I mean is, w·as the $25,000 paid?
It was.
Who was it paid by?
By Mr. l\fcNulty and ~.fr. Walker.
By reference to the contract of date, April 6th, I
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see there was a guarantee of inte~est, which is in the following words: "James E. Walker, C. S. McNulty, and T. E.
Obenchain g-uarantee the payment of interest at 6 per cent
on the balance of $212,500.00 from April 6th, 1917, until the
charter is granted to said proposed corporation.'' What was
the purpose of that clause 7
A. I had sold these gentlemen a piece of property that
they proposed to develop. We had discussed at some length
the capital stock of that proposed corporation; as. to ·how
much stock 'vould be issued, at what figure it was to be sold.
Naturally being the only wa.y I had to protect my $100,000
worth of stock that I 'vas receiving on the second negotiation
for the sale of the property, I was interested in not
[835] only the number of shares of cominon stock to be issued; as to the number of shares of preferred stock to be issued ; as to how soon it 'vas to bP i "sued and as to when I was
to receive the $$100,000 of common stock, but as these gentlemen had bought the property I lme'v that they contemplated
an organization both for selling and operating to take over
the holdings of the Frid-Mullins Company, and that there
was no such organization in eisxtence, and I naturally wanted
protection on my interest as 'veil as the principal from the
6th day of April, 1917. I felt that I wanted protection on the
interest as well as the principal.
Q. Mr. Henritze, there appears also in this contract a
provision that in the selling of the stock $5.00 of the proceed.s
of each share shall be devoted to the cost of selling, of which
$3.00 is to be delivered to the salesman or agent disposing ·of
the stock, and $2.00 is reserved for Mr. Obenchain and his associates, in a certain way as set forth in the contract,· and of
this $2.00 you are to receive 20 per ce~t. Will you please state
'vhy you receive this 20 per cent and the negotiations between
you and Mr. Obenchain or between you and anyone else by
which that was brought about, and whether or not there was
any consideration T
A. For the 20 per cent that I received from Mr. Obenchain it was contemplated, as he told me, that he was to handle the stock, selling the stock in any property tb.at J\tir. McNulty and Mr. Walker m~ght take over. I had some eight or
ten men on the property facing up this coal when Mr. Schoe'v
first 'vent on the. property. I do not know how long Mr.
Schoew stayed on the property but he with the help of Mr.
:Mitchell and one or more of his sons faced up as best he could
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the four or five seams of coal that then showed on the propety. V\That I mean by the seam showing on the p~operty was
this-I meant that the ones that had been what we termed
uncovered. Mr. 1\£cNulty. and Mr. Obenchain wanted more
work done on this property before buying it. I told them that
on the first trip over there, April 6th, that if they wanted the
property there was plenty of it· showing for them to make up
their minds whether they wanted the property or not, and
that I was satisfied with the value of it, ·and if they wanted
any more work done, that 'vould be over and above the
$100.00 an acre. Mr. ~IcNulty said that he 'vould not pay anything further on developing the property that I was the party
that had it to ·sell. Mr. Obenchain approached me saying
that he would have a sale of the property. He said it would
be up to him to sell the stock and it looked to him like the better way to handle the property 'vould be for me to keep my
men on the property, get up an independent engineer's report, face up the coal, drive the different seams to a gre~ter
depth, and get up a bunch of photographs showing the property. I told him that I was not interested in his selling
[837] stock, that these other gentlemen could pay him if they
so wished. He discussed the proposition with Mr. McNulty and they on this date agreed to give me 20 per cent of
Obenchain's, $2.00 that he was to receive, it being contemplated that he sell the stock on the same basis that he had
sold the Petersburg rrrust Bank stock, I believe that is what
they call it, outlining further that the stock salesman had
$3.00, and that he kept for his office expenses $2.00 as an office overhead and for himself. and that he would need these
photogTaphs, maps, and data, etc. He said that 1\fr. McNulty and Mr. \Valker would not pay any additional money
out of their pockets other than what. they paid Mr. Schoew;
that he would give me 20 per cent of this $2.00 on a contemplated sale of $250,000 worth of stock if I would render he
and his office any service I might be able to render. We
drew up at his dictation a memorandum of the payment dated '
April 6th, wh:ch was drawn up by 1\!Ir. Obenchain and myself,
without ~Ir. l\IcNulty' s knowledge, this memorandum of
agTeement being dated April 6th, 1917. Mr. Obenchain was
very anxious to get this data and tohave this work completed
at once. The only thing that I was particularly interested in
was to get my $25,000 in cash, my $50,000 in 60 days and to
haYe someone to re:mbnrse me for this payroll that I·
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[838] was taking care of. Frankly, after having seen the
eagle seam, as before stated, I did not care to sell these
gentlemen tlus property at any such figure as I had agreed to
let them have it for prior to our first trip together on the
property, believing that I had made a very bad proposition.
Mr. Obenchain was, as he said, to have organized a second ·
company to sell the stock and I would receive 'vhatever money
that I 'would spend for his benefit from the $2.00 I figured
these services 'vould run around at least $2500.00. On the
strength of this draft that he and ~1:r. MeNulty had drawn
that day I believed that the deal would go through and I
agreed to do this work, complete the survey, make up the
blueprints, have an extra report made by an engineer, and
that I would be perfectly safe and that I might be reimbursed dollar for dollar with a little profit on the side.
Q. What did you do for Mr. Obenchain in that connection¥
A. The men were never taken off of the job, from April
6th until they were in the hands of all Mr. Obenchain's agents
in the field, and a complete set of photographs was made.
What I mean by a complete set of photographs was a complete set of photographs, eight in number, sho,ving at least
six seams of coal driven to what 've consider a good depth, a
reasonable figure for facing a seam of coal under
Wade's scale as existed iu 1917 'vould be $250.00 an opening.
I had George Deboe make up what I considered one of the
most complete detail prints showing the. different seams 011
the property, their elevation, their thickness,. and a service
that I am satisfied today could not be duplicted without the
.field notes for $2500. I had a complete set of these photographs, three different sets of blue prints, the field notes on
the additional engineer's report, that I would be glad to file
if deemed necessary.
Q. I ask you to file them rna rlci.ng them as the proper
[839] exhibits.
A. I have before 1ne everything I think except a complete set of the photographs. I will have to get these from
some of the salesmen. I am sure I can get them. First, the
field notes on two yellow sheets labelled at the top ''Report
of John Stephens on Coal found on the land o'vned by the
Frid-1\t(ullins Coal & Coke Company on Quyandotte River.''
This is marked Exhibit 3-A. The second is one small blueprint marked 3-B, designated as sections and elevations of
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prospective opmungs on Burneagle Coal Company's land.
The third is one smal~ blue print marked "sketch" and
designated as taken from 114 State Geological Reports
marked as Exhibit No. 3-C. The fourth is one large blueprint designed as "The map of the lands of Frid-Mullins
Coal & Coke Company," and marked Exhibit 3-D. rrhe fifth
is a photogTaph or I should say a photographic map of Logan
County Coa~ Fields, West Virginia,. dated January, 1917,
and marked Exhibit 3-E. I will file the photographs later.
Q. You were asked in your examination as an adverse
[840] witness to file certain statements connected with your
costs and expenses in this matter. What effort have you
made to comply with this request 1
A. After having· completed the depositions before and
promising ~{r. Hall that I would get the data, I went to Logan
and find that all of the records of the Frid-Mullins Coal &
Coke Company in so far as ~fr. Lilly and ~Ir. Shrewsbury
· were concerned, Mr. BeDoe, Mr. Wilson, and Mr. McCorkle,
were concerned, were burned up in what is known as the
"White-Brown Fire." They lost every file they had and said
the only way they could give us the data 'vou1d be 'vhen you
took their deposition. I told them ~hat you would take their
deposition alo~g this line and if any of them could find anything at all that would refresh their mind as to what was
done, or ho'v much was paid them that I would be very glad
to have them do so. They promised to see what they could
find out by the time you all got ready to take their deposition,
which I told them you would do at a later date. I had
[841] a letter from 1\tlr. Lilly wahiu the last 48 hours asking
me for data, that his complete library and files were
burned, antl that no one, unless it was muself, had any records
at all. As I have been unable to find any of my checks running back for t4ose years-! still have two people looking
over my old papers today and if it is possible to find a single
check or time book covering this time, anything that belongs
either to me or my brother, we will file it in the morning.
Q. Are all of these parties alive~
A. No, 1.lr. Shrewberry is dead, ~ir. Lilly, Mr. Bedoe,
and n.fr. \Vilson aud l\tir. il'IcCorkle are living. Mr. Wilson and }\!fr. J\IIcCorkle have dissolved partnership, hut
Mr. :rvicCorlde said they would lend their best efforts to give
you gentlemen the data that you want.
Q. In this contract of date April 6th, I find this clause:
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''it is further agreed and understood that out of the $2.0()
per share arising from the sale of the stock, that an amount
sufficient shall be used to have·an additional·engineer's report
on the property, which shall include opening up and facing
up the several veins of coal, to. the best advantage possible,
up to the extent of $500.00; and also to defray the expenses of
getting out a sufficient number of prospectuses and advertising matter, etc.'' Does. this agree with your statement, or is
it counter to your statement'
By Mr. Hall.
We object, as the statement speaks for itself. The pro,[842] visions in the contract speaks for itself, and whether
it agrees with it or is counter with it is a question for
the court to determine.
A. I agree with ]\l!r. Hall. Tlie contract shows for itself as to what it is. It said in the contract that I was to pay
Mr. Obenchain and was to complete that work. It was written
into this memorandum of agreement which was embodied in
a way in the contract that was signed on April 16th, and it
was understood that I was to do this work, to complete the
.work for Mr. Obenchain. 1vir. Walker was not there and Mr.
McNulty was not there-yes, Mr. McNulty was there, ·but he
would not spend.any of his personal money. Mr. McNulty
would not agree to spend any of his individual money for this
work.._this work that I had agreed to do, and had accepted
20 per cent. of Mr. Obenchain's ·$2.00.
Q. And so these were obligations on youY
A. They werethe obligations of Henritze. Henritze was
to do certain things, complete certain openings, make certain
photographs, supply 1vir. Obenchain'sagents with 'certain information and data but no one· else was in a position to furnish that to Mr. Obenchain, and I was to receive 20 per cent
of his $2.00 on his total sales which were to have run $250.000, which, however, did not reach that amount.
[843] Q. Was this a. part of the consideration of the sale
to you or 'vas it a separate contract?
A. It was a separate contract.
.
Q. Were you present at a so-called meeting of· promoters which purports to have been held on April 16th, according to an unsiggned paper filed in the minute book of the
Burneagle Coal & Coke Corporation~
A. I was not.
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Q. Did you have anything to do with drawing such. a
paper?
.A. I did not.
Q. Were you present at the first stockholders meeting
of the Burn eagle Coal & Coke Corporation?
A. I was not. Ho,vever, I would like, before making that
answer, to kno'v what date that was.
Q. It was April 30th. I .will show you a copy of the
minutes of that meeting.

(A copy of the minutes of the meeting above referred to
is handed to witness.)
·

No, I was not present.
Did you have anything to do with drawing· up the
minutes of that meeting?
A. I did not.
Q. Were you informed as to what was to be placed in
these minutes f
·
A. I was not. At that time I was not a stockholder of
[ 844] the Burneagle Coal & Coke Corporation and would not
have had an interest in either the stockholders meeting or in
the others.
Q; Was ther~ any agreement or understanding between
~Ir. McNulty and 1\{r. Obenchain or either of you with reference to how the contract was to be referred to in the minutes
of that stockholders meeting!
A. Yes.
Q. What was the understanding 1
A. That the contract as signed on April 16th would be
made a part of the records of the company, that it ·was a contract between these gentlemen as individuals and myself,
prior to that fm~, b~t that I had agreed to a proposition that
any company they m~ght organize might step into their shoes
that I was to be protected on my $100,000 worth of
common stock that I was to receive as part payment for my
property.
Q. Mr. Henritze, were you present at the Director's
meeting 'vhich immediately followed this stockholders me.eting which bears date on the 30th day of April.
A. I was not.
Q. I see from the first meeting of the stockholders that
James E. Walker, C. S. McNulty, and J. H. ~{atthews were
present as h~ving organized the corporation. Do you know
A.
Q.

/
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anything about whether Mr. Obenchain was one of the organizers?
·
A.. I do not.
[845] Q. The contract of date .A.pril 6th, 1917, provides as
follows:
5,000 shares to W. P. Henritze.
7,500 shares to H. E. Obenchain."
Did you agree or were you asked to allow 7,500 shares to
Obenchain as part of the consideration of the purchase
money?
·

By Mr. Hall.
We object on the ground that the written contract speaks
for itself and that it cannot be verified by parole testimony.
A. In so far as a division of any stock was concerned
there was nothing' agreed to or discussed on April 6th. This
siock proposition and the division of it was a matter that
came up on and after April 16th. Had these gentlemen met
their draft or made the draft good on April 6th when it was
presented at the First National Bank there would never have
been any division of stock in so far as Henritze was concerned. As I have stated before, these gentlemen had nothing
more than a verbal proposition for me as one of the Frid-Mullins stockholders to deliver it to them on the basis of $237,000.
When these negotiations started about April ioth; and running into April 16th, there 'vere numerous propositions made
by both parties. I do not recall in detail all of them. I did not
know 'vhat was in the mind of ·Mr. Walker, Mr. McNulty and
Mr. Henritze, as to the handling of their stock, either preferred or common When they told me as to what they had in
mind, I knmv and had talked in a way with these gentlemen
as to about how much stock "ras to have been issued, a total
of $250,000 worth, which I felt sure a.t the time was a sufficient amount of stock after the agent had received his commission, to develop the property. This matter was discussed
on April 6th between ~Ir. Jackson and ~Ir. McNulty. Mr.
Jackson told me-l believe he told Mr. McNulty that he would
be very glad to have he, and Mr. Walker's account when they
developed the property. Mr. ~{cNulty asked him, as I remember, that afternoon, about how much money it would take
· to develop the property, I am sure that Mr. McNulty
[846] and ~fr. Obenchain and Mr. ,Jackson discussed ti1e ad . .
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visability of developing the property on this his first
trip to Log·an. It had always been my idea that the property
with the cost of .coal what it was in 1917 'vould have paid for
the property within two years. This I am satisfied can be
done yet from the three seams of coal at or near the mountain
top. These matters were just talked in a general way, Mr.
MeNulty telling Mr. W allrer that when they got things shaped
up that he \Vould be glad to talk money and an account with
him (Mr. Jackson). Mr. Obenchain being under the impression at that time that it \Vould be a matter of some four to
six mo:nths, as I remember it, for he and his old organization
to sell this amount of sto~k. It was stated and understood
by us all that that was to be-a.nd that the only thing th'at
I was interested in, 'vas a sale of a sufficient amo·unt of stock
to pay for this property. They fig-ured, as I remember once,
on trying to sell enough stock and ~Ir. Obenchain insisted
that he be given a. contract to sell sufficient stock to not only
buy the property but to build tables and develop it. This I
felt, while I was not interested in anything otl1er than the
purchase price of the stock of the Frid-Mullins Company,
would be too long drawn out, and I saw no reason why a company should be organized to pay Mr. Obenchain $5.00 a share.
to secure the money to develop the property \Vhen they
[847] had a clear title to it or a proper deed of conceyance,
that they could borro'v the money from the First National
Bank of Logan to develop the property. This matter was
brought to my attention some two or three times after Mr.
James E. Walker sho,ved me Mr. Schoew 's report, \vhich was
on May 8th, on which date I subscribed for $17,500 worth of
the Burneagle Coal & Coke Company's preferred and common stock.

By

~Ir.

Hall:
The foregoing· ans,ver of the witness is objected to on the
same ground as the objection to the question, and on
:[848] the further ground that it is based largely on hearsay,
and is wholly irrelevant and improper as far as any
issue in the ease is concerne<l.
By Mr. Caldwell:
Q. This contract, dated April 6th, is referred to in the
·~inutes. Did you agTec or conspire that it should not appear in the minutes and should be lost or destroyed or not
he produced if called for!
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A. I had never had an occasion to call for a copy of
either the minutes or the contract. Having all of the faith
that was necessary in Mr. Walker at the time I did not call
for the minutes to see as to whether the contract was spread
on the minutes.
Q. But my question further goes to the matter as to
whether you actually agreed or conspired that it should not
appear¥
A. I did not. I believe that it was to be spread on the
minutes of the company. The first time that I knew that the
contract was not spread on the minutes was the report of
this investigating committee.
· Q. Your answer refers to the date, April 23rd as the
date of closing the contract,, or intimates that the contract
was closed on the 23rd rather than the 16th. Please explain,
if it needs explanation.
A. While the gentlemen had a memorandum of agreement, I had always been under the impression, and am
[849] yet, that a contract of that kind had to cite that for a
value received, as I remember in the contract of April
6th-but I think it was this memorandum of agreement rath. er than them giving a receipt for the money paid. I have always been under the impression that in order to make a transfer of a piece of property or make a contract binding that it
had to cite on the face of it for $1.00 or ''for other valuable
considerations, it is hereby received'' ,-or you might say receipt is hereby given, it is what constitutes a binding contract. I never really figured that I had a contract that I
could hold these people on until that money was really paid
to the First National Bank of Logan.
Q. 'Vhen "ras it paid?
A. On April 23rd. It took that long for t.he money to
get back.
.
Q. Do you remember anything about that money having
been paid into O.incinna.ti or some other town before it got
to the bank?
A. Yes, I wired the bank to return tl1e draft and l\1:r.
Jackson, if I remember, refused to do so, saying that they did
not care to handle a draft of l\ir. Walker's and Mr. McNulty's
again. Under the original draft these gentlemen guaranteed him that it would be paid on sight, and instructed·
[850] me, as I remember it, to have- these gentlemen to .borrow the money from the 5th-Third National Bank at
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Cincinnati. I have such a wire from the bank there. I do
not recall just exactly liow the matter was finally handled.
I have never seen the draft. I have made two or three attempts to find out, being under the impression that Mr. Walker and ~Ir. McNulty would have the draft, it being1, their
draft that was drawn. It seems there was never one found
in the files of the corporation. I asked 1\tir. JV[cNulty about it
once or twice and .asked Mr. Moomaw, neither of which gentlemen could enlighten me. I do not la1ow whether it was
handled through the bank at Cincinnati, or just how it was
handled.
Q. Mr. Henritze, the contract, as I undm·stand it, was
dated April 6th, 1917, and was probably entered into on
April 16th, 1917, and the draft was probably paid on April
23rd, 1917, and the answer that you make says that the contract is dated April 23rd, 1917, and the discrepancy is explained by the· fact that you considered that the contract was
not complete until the money was in the ·bank. Is that soY
A. Both that the money was in the bank and Mr. McNulty's name was on my contract. Mr. McNulty was out of
town on the 16th and 'vhen he returnedQ. (Interrupting). Now, Mr. Henritze, there appears
in the record a memorandum of agreement made the 7th day
of May, 1917, between James E. Walker, H. E. Oben1[851] chain and C. S. McNulty. By this contract, after providing for a surrender of $150,000.00 worth of common stock to H. E. Obenchain and his associates, and the
division of $100,000.00 worth of Common stock between Henritze and Obenchain and his associates, there appears this
clause-' it being hereby mutually agreed and understood
that tl1e minutes of the Burneagle Coal & Coke Corporation
when they shall have been prepared shall show the said $100,000.00 as being· issued as part of the purchase price of the
holdings of the Frid-MulEns Coal & Coke Company", and
this paper is -signed by Henritze, and ag-reed to by him as authorizing the officers of the corporation to issue the said
$100,000.00 in the amount hereinabove Ret forth, to himself,
James E. Walker, ·c. S. McNulty, and H. E. Obenchain.
Please state the circumstances wh=ch led up to this contract
and particularly to this clause in the contract.
By Mr. Hall:
The question is objected to on the ground that the con-
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tract is in writing and speaks for itself, and it cannot be
added to or varied by verbal testimony as to negotiations or
dealings that led up to it.
By Mr. Caldwell:
Q. This question calls for the surrounding circumstances and explanation of the surrounding circustances 1 ,
A. Having never been on what we might term the inside promotion of the Burneagle Coal & Coke Com[852] pany, and not knowing as to what division would be
made of the issuance of stock to themselves, meaning
Mr. Walker, :M;r. Obenchain and Mr. McNulty, prior to April
6th, which matter was discussed on April 9th and lOth, I was
approached by Mr. Walker with the proposition that after
having discussed the promotion of their company amongst
themselves they felt that it was carrying a greater number
of shares of common stock than it-could carry, and Mr. Obenchain would fiud great difficulty in promoting his company
with $250,000 worth of common stock going to the· promoters
and organizers of the company. I might make it a little
plainer by saying that 7500 shares of stock that they contemplated dividing amongst themselves or leaving in the treasury of the company would be too burdensome. They had outlined to me the proposed stock selling plan by which the first
1250 shares, as I remember, was to carry a share of common
with each share of preferred that was sold, and the second
lot of stock was to carry one-half a share, and the third lot
was to carry one-fourth of a share, and there would then yet
be in the hands of the promoters or the treasurer of the company $150,000.00 worth of common stock or I should have
said representing 7500· shares. They asked me for the good
of the corporation to assist ~fr. Obenchain in the selling of
his stock to make it a better business proposition all
[853] the way around, and that I cancel my 100,000 dollars
worth of stock that I 'vas to receive. I absolutely refus~d to do so. I was approached a number of times along
this line. They finally agreed to cancel the entire 7500
shares of the Burneagle common stock, if I \Vould surrender
to the Burnea.gle Coal & Coke Company $50,000.00 worth of
the original $100,000.00 worth of common stock that I was to
· have received. I went into this matter with my attorney, and
with Mr. Frank Mahood, and gave it quite a bit of thought. Mr. Walker and Mr. McNulty finally convinced me that on

,
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a cancellation of 7500 shares of stock of the Burneagle Coal
& Coke Company that my $50,000.00 worth of common stock

I

j

remaining after giving them or their company $50,000.00
worth of stock would be of a greater value than the entire
5,000 shares. This I insisted should be put in writing, and
that the minutes when they were written should read that it
was part of the purchase price of the Frid-Mullins Coal &
Coke Company holdings. I had .no way of knowing as to who
would be the officers of the corporation when they would
have been ready to have settled in full with Henritze. I insi.sted on this being read. into the minutes and that the officers
of the corporation, naming the new officers, be authorized to
issue this stock for Henritze's protection only, and for the
same reason that I insisted that there be written into the
minutes of the Burneagle Coal & Coke Company and Henritze had a. just claim against the Burneagle Coal &
[854] Coke Company for the lumber company draft that I
took care of. As I remember this was the last meeting that we had of the Burneagle Coal & Coke Company
where the officers and the sto·ckholders 'vere in anything
like harmony. For the same reason that I wanted that to be
made part of the minutes of tl1e Burneagle Coal & Coke Company when they should have been written was to protect Henrizte and nobody else. As before stated I had sufficient faith
. in Mr. Walker as President of the Burneagle Coal & Coke
Corporation to satisfy me that this would be placed in the
minutes of the Corporation; and the first time I knew that
they were not a matter of record was at this report of the
committee. If I had the contract of May 7th to write over
ag·ain tomorrow I would insist that it be worded as it is today for Henritze 's pi·otection.
Q. You say you took $17,500.00 worth of stock in the
new corporation after it had been organized for some 30
days. Why did you take this?
A. After Mr. Walker showed me Mr. Schoew's report.
Q. The contract of date April 6th, 1917 calls for your
being paid in full 'vith~n a. year. Were you paid in full within a yea.r?
A. I was not.
Q. How· long afterwards Y
A. Three years.
Q. State your efforts to collect the balance due you?
A. I made every reasonable and honorable effort that
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{855] a man could make to get a settlement from the different officers of the corporat~on, and to secure my
money.
Q. When were you fully paid and how?
A. In 1920 I think it was. I do not recall the date. It
was some time in 1920. I was paid by-the settlement was
made with Mr. Gillespie who had been elected President of·
the Burneagle Coal & Coke Company.
Q. Were you an officer or director of the Burneagle
Coal & Coke Company at any time prior to that payment in
full?
A. I was not.
Q. Why did you offer $25,000.00 for the timber if you
had any reason for doing so?
A. Chiefly in order to get a settlement for the property.
Q. Did you have the timber sold when you bought itT
A. I did not.
By Mr. Coxe:
Q. Please state whether or not before you began negotiations with Walker, .~{cNulty and Obenchain, you had entered into contract for the purchase of all of the Frid-Mullins
Stock which had not then been transferred to you Y
A. I had.
The taking of depositions in the above cause is adjourned
to two o'clock p. m., Aug. 14, 1923.
Pursuant to adjournment for lunch the taking of depositi9ns in the above styled cause is resumed at two
[856] o'clock p. m., August 14th, 1923.
By Mr. Ooxe:
W. W. Coxe, of counsel for Mr. I~enritze, desires to
state on the record that the reason why the answer of Henritze was not filed at the time of the taking of his deposition.
·as an adverse witness was because of the fact that during the
spring and summer of 1922, after the institution of this suit,
a political campaign was in progress in which his law partner was. a candidate and he requested Messrs. Caldwell &
Chaney and Mr. Hen.ritze to defer the filing of the answer
until after the campaign was over and he (W. W. Coxe)
should have some opportunity to go into the facts of the case.
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MR. HENRI'fZE

Mr. Henritze on the stand.

Examination continued.

By Mr. Caldwell:
Q. Mr. Henritze, on yesterday, in your deposition, you
said that you would fnrnish copies of the photographs which
you had furnished to Mr. Obenchain as a part of the consideration of the contract between you and Mr. Obenchain, on
the $2.00 reserved by Obenchain in the sale of the stock.
Have you these photographs here now f
A. I have.
Q. Will you please take these photographs and number them and sho'v in turn the necessity and advantage
[857] of offering them in com1ection with the saie of the
stock of the corporation Y
A. I begin 'vith No. 1. I herewith file photographs Nos.
from I to 9. This set of photographs is furnished each of
Mr. Obenchain's salesmen and we intended to show the different workable seams of coal on the Burneagle property.
The photographs speak for themselves, citing No. 2 which
shows to 'vhat extent the upper seam of 'vorkable coal on
this property had been faced and timbered. No. 1 sho,vs a
cut of some 30 to 35 feet on what is known as the Big Eagle
Seam, laying about 380 feet above the river,. as shown on
Photograph No. 3. The opening of the Eagle seam is marked
by an arrow on this property. No. 4 and 5 show the first and
second openings near the top of the mountain on Spice Creek.
No. 6 shows an opening on the Deep Ford Branch. No. 7 and
8 gives a photographic record of the railroad construction at
the time this property was taken over by the Burneagle Coal
& Coke Company. No. 9 is nothing ·more than the picture of
the mountain giving about the heighth of the mountain and
the width of the river, and the ease with which the timber
could be floated by raft to the Cincinnati market, and the
general la~r of the property.
Q. You speak of facings and timberings and this also
appears in the photograph. Who did this facing and timbering and at 'vhose expense was it done 1
A. The work was superintended by[858] Q. (Interrupting). No, I mean who paid for it.
A. W. P. Henritze.
Q. And when was it done?
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A. After April 6th, 1917. At what date I delivered
this data to Mr. Obenchain I am unable to say, but as Iremember his selling organization was not held up for any
great length of time on this work.
Q. Mr. Henritze, there appears to be a discrepancy in
date between your deposition as an adverse witness and your
deposition now being taken 'vith reference to your visit •~t
the initial negotiations in connection with the sale of th(~
Frid-Mullins property about April 6th. In one case yc ·n
place Mr. Walker and associates at Logan on April 6th,
1917, and in another case you place Messrs. Obenchain iu:. d
associates at this place. And in the one case you hu \··~
Messrs. Obenchain and McNulty on a visit to Logan, West
Virginia, prior to the 6th and Mr. Walker on a visit there
on the 6th. I have given you enough in this inquiry to g~v<:'
you an opportunity, if you care to take it, to explain the apparent discrepancies.
A. In my deposition taken heretofore I was under t.hc
impression· that Mr. James E. Walker was prefsent at tlie
First National Bank of Logan at the time the draft was given. On my first trip to Logan since these deposif,ons mentioned were taken I particularly askedQ. First, state your purpose in making this trip to Logan?
A. To secure the information that :Wir. Hall had asked
for relative to the expense of opening this property.
[859] I went to see Mr. Jackson who told me that he had only
met 1\tlr. Obenchain and Mr. Walker the one t~me, that
he did not recall their ever having been there together, and
that I must be mistaken about ~Ir. Walker having been there
on April 6th. Mr. McNulty and Air. Obenchain represented
themselves as agents, of Mr. Walker, who he had only known
up until that time by reputation. I found in going over my
photographs that I made on this trip and a subsequent trip
that it would have been impossible to have made tho number
of negatives that I did "rithout having had Mr. Walker in
some of the pictures. I found the photograph which I will
file and mark as No. 10 showing 1\tfr. Walker, Mr. AfcNulty,
Prof. Black and Ifenritze on the property some days after
this draft was given. This picture shows that the Eagle
seam had then been uncovered to a distance of 30 to 35 feet
from the outcrop markings. This photograph I am sure was
made on the only trip I made with 1\fr. Walker to the pro-
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perty.
Q. State as nearly as you can the date of that trip f
A. That trip 'vas made between April lOth and 15th.·
Just what date I cannot recall, and I have been unable
[860] to correctly fix the time. This photograph that I submit marked No. 10 'vas made in Prof. Black's machine,
with a small vestpocked kodak.
Q. On yesterday· I read to you a clause from the contract of date April 6th, 1917, which began-''it is further
agreed and understood that out of the $2.00 per share arising from the sale of the stock'', etc., and I asked you whether
this showed a discrepancy with your former statement as to
your connection with Mr. Obenchain. In th~s clause I call
your attention to these words-"which shall include opening
up and facing up the several veins of coal to the best advantage possible up to an expense of $500.00". I will ask
you to read that clause without copying it in full again into
the record and ask you to make any explanation you wish to
make with reference to the $500.00.

By Mr. Hall:
Q. The question is objected to on the ground that the
written contract 'between the parties cannot be varied or
added to by parole testimony.
A. "It is further agreed and understood that out of the
$2.00 per share arising from the sale of the stock, and an
amount sufficient shall be used to have an additional engineer's report on the property, which shall include opening· up
and facing up the several seams of coal to the best advantage
possible up to an expense of $500.00 and also to defray the
expenses of getting out a sufficient number or pros[861] pectuses and advertising matter.'' I wish to state
that this $500.00 'vould be the proportionate part paid
by Mr. Walker, :Mr. McNulty and Mr. Obenchain of what we
contemplated then to be an expenditure of say from $3,000.00, .
not contemplating a prospecting program below the water
level. This matter was d ~scussed on April 6th, hy and between Mr. ~icNulty and myself. ~fr. MeNulty declined to
pay or wou 1d not agree to pay for any of the work 'vhich was
then under way. I did not care to keep the crew on the property if he, as he stated that day, would not pay his part, and
I naturally wanted the expense stopped. ~fr. Walker and
~Ir. ~1cNulty ancl Mr. Obenchain later agreed to pay on the
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total cost of these prospectings and surveys for laying out
what we then contemplated would be our table sight-I hav.~.ng agreed with Mr. Obenchain to buy some of the stock in
his company when organized. I 'vas under the impression
until long after my return to California that this property
would be controlled and developed by the original promoters,
these gentlemen agreeing to have this amount of work paid
for by themselves. Over and above what I was to spend,
figuring it would be about 15 per cent. as we figured at the
time, 15 per cent. of the total cost. I was not contemplating,
as I stated before, a complete survey of the property, which
should have run some four or five thousand dollars, and as
we figured at the time prospecting for the Pocahontas seam
at a cost of about $5,000.00. These matters were to
,[862] have been taken up as we agreed by the regular elected
officers of the new corporation when it should be
formed or when it would have been formed.
Q. I will now ask youA. (Interrupting). I, with Mr. McNulty and Mr. Walker and Mr. Obenchain, signed this contract as of April 6th,
agreeing to pay for the work that I had verbally agreed to
complete.
Q. Mr. Henritze, it has been in testiin.ony in. ~his case
on several occasions that a statement was rendered by the
Directors of the Burneagle Coal & Coke Corporation to the
State Corporation Commission. Did you have anything to
do with this statement or did you know anything about it Y
A. I did not. I had never seen the statement to the·
State Corporation Commission.
Q. Mr. Henritze, have you a copy of the Hubbard Report?
A. I have.
Q. ·will you please file that copy with your deposition?
A. Yes, sir.
(The Hubbard report above referred to is filed with the
deposition of this 'vitness and is in words and figures as follows:)
Report of the Frid-~[ullins 2350. acres situated in Logan
and lVIingo Counties, West Virginia.
Situation:
The lands of the Frid-Mullins Coal Company are situ-.
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ated in Logan and Mingo Counties about 23 miles southeast
of the town of Logan. The waters of the Guyalldotte River
divide this land into nearly equal balves; the northwest half
lying on the waters of Spice Creek, a tributary of Guyandotte River, and the southwest half having no large creeks
upon it.
Character of the Coal Under Said Land :
The coal seams underlying this property are seams of
the variety known as bituminous splint coal, being hard and
blocky, and generally with dec:ded cleavage; standing shipment and weathering excellently, and in general is excell.-~r.:t
for all purposes for which a bituminous coal can be US(~d,.
except that o.f Coke making. A few of the seams on this pro.
perty will make coke, judging from the field tests made.
Geological Correlations:
Beg·inning 'vith the level of the waters of the Guyandotte
River and going up the hill, eleven seams, large and sntaH,
are encountered on this property, 'vhich later in this report
will be called Nos. 1 to 11, numbering from the bottom to the
top. The first five seams fit apparently the middle PottsvillE>
or New River Measures of the Pottsville Series, the upper
six measures occuring in wha.t are generally known as thfl
Upper Pottsville or Kanawho Measures of the Potts[864] ville Series. Between the fifth and sixth seams occurs a conglomerate rock that h.as every appearance of the
Pottsville conglomerate. This conglomerate is made up of
large and small 'vhite flint pebbles with a binder of coarse
gray sand, the thickness of the stratum b~ing about 30 feet.
Prev;ous classifications of the seams of coal in the Guyan
River field have placed the upper six seams, ~s has been said
above, in the Upper Pottsville Series. The opinion of tlte
author is that this is a mistake in classification, due probably
to the failure of the engineers 'vho have reported on the fi{\ld
to property ]ocate the conglomerate rock above referred tt:>.
The author =s of the opinion that these seams actually occur
in the Alleghany Series geolog·ically a later period than the
measures of the lTpper Pottsvil~e Ser~es. If this be true,
the upper six seams on this property belong to the Kitt~n
ning and Freeport measures of the Alleghany Series, ·well
known in the northern part of the State of West Virginia
and parts of Ohio and Western Pennsylvania. This QUt$-
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tion, however, does not affect the value of the coal on the
lands which this report would cover.
Topography:
The Guyandotte River rlows through this property with
a very gradual fall. In some places the hills rise precipitously from the banks of the stream on one side or the other, but
there are several very nice bottoms broad enough and long
enough to serve as plant sites for any operations that
[865] might be undertaken upon the property of this company. The hills rise to elevations of from 950 to 1400
feet above the level of the river, and have an average slope
of about 26 per cent. The stra.ta are exposed in a good number of places on the property from river level to nearly the
tops of the hill, and show a uniform regularity both as regarding pitch and thiclmess. There is no evide.nce .of any
faults or disturbances which 'vould impair the continuity of
th0 coal seams or render their operation difficult. The hills
are all well timbered, there being on the property on an estimate not more than 250 acres of cleared land.
Openings to show the continuity!_ and thickness of the
seams, on this property were made on both sides of the river
on the river front, and on the northeast part of the property
openings were made about two miles from the river on one
of the left hand forks of Spice Creek. On the extreme southwest side of the property it was impossible to expose the coal
seams, the property lines lying near the top of the ridges, and
the coal therefore could not be exposed by anything except a
diamond drill.
Coal Seams in Details
Seams No.1:
Occurs at an elevation above the river water level of
about 60 feet; elevation above sea level 750 feet. The coal·
has slate and fire-clay partings in it. The roof is slate under
u.Ltndl 6a.ndsluno.
The floor is fire-clay. Its quality
f866] seems to be good, burns well on grates and is used by
the natives for fuel purposes.
Seam No.2:
This is a small seam lying about 55 feet above Seam No.
1, thickness a.bot1t 20 inches, clean coaL The roof is brown
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slate, the bottom yello'v shale.
Seam No.3:
Thirty feet above No. 2, under blue slate, about three
· feet thick, clean coal. This seam probably corresponds to
the Hughes Ferr.y Seam of New River Measures. Its quality
is exceptional.
Seam No.4:
Elevation 70 feet above No. 3. This seam is dirty and
worthless; location ascertained on this· property, but no
openings made on it since it was observed on the adjacent
properties and found unfit for any usage. Total average
thickness of the seam, including dirt partings is about 4
feet.
Seam No.5:
Eighty feet above No. 4, is a small seam of perfectly
clean coal, fine quality. The roof is brown slate. Coal 20
inches thick, hard and blocky. The bottom is yellow shale.
Seam No.6:
In the Guyan River field is the ~iitchell or Eagle Seam,
classified by the author as the Lower l{ittanning.
[867] Northwest of this property on Elk Creek, at a distance
of about one mile, this seam shows a total thickness of
about 4 feet 3 inches 'vith 6 inches of loose slate parting five
inches from the top. On this property, where opened, this
seam showed a thickness of 44 inches of coal with one parting six inches thick of fire clay and slate 17 inches· from the
top of the seam. The quality of this coal is excellent, running low in sulphur and ash; percentage of fixed carbon
about 60; cokes very well, and in a few years will be much in
demand. For quality this seam excells any seam in this
field. In the l{anawha and Tug· River field this seam is
known as No. 1. Has and Eagle.
Seam No.7:
'rhis is a small bench of coal DO feet above No. 6,
ness about 12 inches.

thick~

Seam No.8:
100 feet above No. 7, roofs 15 inches of slate under
brown and g-ray sandstone. On the northeast side of the property this seam shows a uniform thickness of 4 feet 8 inches
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of clean coal on fire clay bottom. On. the southwest side of
theproperty its thickness decreases to 4 feet 4 inches of absolutely clean coal, similar top and bottom. At Logan this is
called the Draper Seam. In the Tug River and Kanawha.
fields it is known as the Powelton and Browntown. In
[868] the author's classification it is the middle Kattanning.
This seam is of sufficient thickness for mining operations to be started in it at any time, with the certainty of
making money. In this field no coal enjoys a more enviable
reputation for steam, gas and domestic purposes than does
that from this seam~ and, owing to its being perfectly clean_
and its fine" qualitie& this reputation will no doubt continue.
Seam No.9:
Sixty-three feet above No. 8 occurs No. 9, known in
the Guyan River :field as the Island Creek or No. 2 Gas seam,
and in the author's classification as the upper Kittanning.
On the northeast side of this property this seam shows a
thickness of 60 inches with two inches of slate parting four
inches from top. The roof is yellow slate. The floor is fireclay on slate. At the bottom of this seam occurs the splint
bench of coal which has made the Island Creek Seam so celebrated for domestic purposes. While thinner than its average in other localities, this is a most valuable seam, and.
should b.e mined with good profit to the operator.
Seam No. 10:
· 220 feet above No.9, a small seam of coal 28 inches thick
occurs under yellow slate, and fire-clay bottom. The coal is
perfectly clean, hard and blocky.
Seam No. 11:
Twenty-seven feet above No. 10 occurs No.· 11. In this
property this seam shows a thickness of about 34 inches. The
coal is a dull black in color, with no cleavage, very hard, running high in fixed carbon, low in sulphur and ash. The
[869] roof is yellow sandstone. The bottom is fireclay on
slate. This seam has no local name, but in the author's
classification is the Lower Freeport.
Fifty feet above No. 11 occurs No. 12. This seam is so
high in the hill tha.t it was not considered desirable to· open it
for the author's inspection. Its average thickness would be
in the neighborhood of four and one-half feet· of clean coal.
Its ~rea would be necessarily very small. This corresponds_
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to the upper Freeport Seam of coal, well Inlown in other localities in the state.
Value of the Property Jt,rom a Commercial Standpoint.
Besides the large amount of timber on this property
which could be marketed to 16 inches in diameter, and leave
the property sufficient timber to conveniently mine the seam:s
of coal under it, it possesses great value by reason of its coal
seams. In the three seams considered workable at this time
·on this property, there are approximately 18,000,000 tons of
co ttl, which on a royalty basis of ten cents~ should re[870] turn the owners of the property $1,000,000'.00. An
equal amount should be cleared by any operators who
would undertake its development. The property can be divided nicely into four leases of about 500 acres each, or two
leases of nearly 1200 acres each. Four moderate sized plants,
or two large plants, could be so located that they wo~ld not
interfere with each other and still mine the property· to the
best advantage. The seams lying on this property are generally level, and can be so divided into leases that lessee can
mine his coal 'vith the drainage in his favor. The cost of
installing plants for such operations as should be undertaken,
would compare favorably with the cost of plants of like capacity in other portions of the field. In general the property
can be said to· be advantageously located from an operating
standpoint.
·
Railway Facilities:
The Chesapeake & Ohio Railway with its Guyan Valley
Division is at present within eight miles of the edge of this
property, its terminue to date ·being the mouth of Buffalo
Creek, in Logan County. Owing to the fact that there is· a
great acreage of valuable coal land lying adjacent to this
property, which must be soon developed, there is no
[871] doubt that the Chesapeake & Ohio Railway Company
will within a fe'v years extend its present lines up the
Guyandotte River and through this property. The Guyan
River Coal field, of 'vhich this would form a part, is given by
the Chesapeake & ·Ohio Railway Company the Kanawha rate.
Therefore the market for coal of the Guyan Valley field is
west generally speaking. A little of our coal is sold to cities
of the east bank of the Ohio· River, but most of it must go to
the Central states, Ohio, Indiana, Illinois, etc., sold through
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agencie~

1n Cincinnati, Columbus, Toledo, Cleveland and
other central and western points. During the summer
months, when the lake traffic is opened, a great deal of the
coal in this field is shipped to the lakes, being sold through
agencies in Detroit, etc., to the northwestern part of the
United States. This market is, however, unfortunately denied us during the winter months.
Taking into consideration all the facts, we do not believe
that the Guyan River field will ever find much difficulty in
disposing· of its coals. While they are perhaps not of as good
quality as the coals of New River and Pocahontas fields, due
in the main to their being smoky, they fortunately do not
have to meet these coals in competition. Owing to their extreme hardness, and therefore excellent shipping qualities
they enjoy at all times the best price from small manu[872] facturing concerns, especially the slack for stoker
po,ver plants, cement industries, etc. The lump coal
is in especial dem-and for domestic and gas usages. On competitive tests the R. 0. M. ·coal from this field has proved to
be equally good, and in some cases more economic.al than the
coals of the Pocahontas· field, 'vhich are generally conceded to
be the best steaming coals in the world.
The Chesapeake & Ohio Railway with its various western
connections a.fford the operators of this field excellent railway service both east and west, and in times of stress no
doubt a good deal of the production of this field could be deflected into the southern market in addition to the markets
already noted.
.
Cost of Mining:
The Guyan River field enjoys a freedom from operating
troubles only enjoyed by non-union fields, there being no
union or labor organization up to this time in it. The prices
paid to miners enables them to make a very comfortable living· averaging $3.00 and up, for the .coal diggers, and $2.00
and up per day for the shift men. The entire cost of placing
the coal on the railroad cars at the tipple varies in the field
from 58 to 68 cents per long ton, varying according to the
thickness of the seam under operations~ its cleanliness and
the ability of the- management. In the opinion of the
[873] author, the coal from any five foot seam in the field,
unless unusual conditions prevail, should be placed on
the cars for a cost not to exceed 62 cents per ton, basing this
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estimate on a monthly out put of 10,000 tons from a plant costing not over $70,000.00. Through a long series of years it
has been proved that the coals of this field properly prepared
at the tipples averag·e the operators about 80 cents per ton,
leaving a comfortable margin, between the selling price and
cost of production. "Tith a fe,v exceptions, every operator
in this field at the present time is making money.
Summary:
In the opinion of the author the territory of the FridMullins Coal Company possesses great merit from a coal
standpoint. While too small to warrant the payment of the
cost of an extension of a railroad from the mouth of Buffalo
Creek to the mouth of Spice Creek, this railroad must necessarily be built to develope other interests adjacent to this
property, and will afford it all the facilities needed to consumate the successful operation of the seams of coal contained in it.
The author would not recommend the sale of the property
unless a very substantial figure per acre was offered.
(Signed)

E. B. IIUBARD,
Civil and Mining Eng.
Logan, W. Va.

Dated A. D. 1910.
Q. You stated on yesterday in your examination that
you had some parties looking for any checks which you
[874] might have which would throw light on this subject.
Please state what ''las the result of that investigation?
A. I have been unable to find a check or anything relating to this property.

By Mr. W. W. Coxe:
Q. There was introduced yesterday a letter or statement dated March 31, 1917, from F. S. Leftwich, stating that
you had that day purchased from Mrs. Mullins and others,
1388lj2 shares of the capital stock of the company, which
together with the 1100% shares already owned by you, made
.you the owner of the whole of said stock. Had you previous
to 1\{arch 31st made au ag·reemerit with Mrs. Mullins' daugD- A>~
~ a.nd with .Judge Lefhvich to purchase their stock from
[
them?
A. I had.
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Q. Was March 31st simply the date on which the transaction wa.s closed?
·
A. That day the transaction was closed, the c~ecks were
paid.
Q. Had they in these agreements agTeed to sell and you
agreed to buy their stockY
A. I had and they had.
Q. You then had contracts with these parties prior to
March 31st to purchase this stock by which they agreed to
sell and you bought?
,[875] A. That is correct.
Q. Had you prior to entering into negotiations with
Walker and McNulty and Obenchain also contracted with
,
these parties to buy their stock?
·A. Y~u mean before entering into negotiations with
Walker?
Q. Yes?
A. I had.
Q. Had you before entering into contract with Walker,
McNulty, and Obenchain already closed the contract for the
1100~ shares that Leftwich is referring to in this memorandum of March 31st Y
A. I had some 60 days before.
Q. Mr. Henritze, on page 58 of the deposition that you
gave last September, there appears read into the deposi~ion
a paper signed by you dated April 6th, 1917. Did I understand you to say that you signed that paper as a result of the
conversation with Mr. Obenchain and that you delivered it to

hlmY

~

.. -

·

A. What is the date of the paper?
Q. April 6th, 1917.
A. You did understand me to say that it ·was so signed.
Q. This paper recites: ''and to pa:y my proportionate
part of said organization." Did you ever pay any part of
the expense of the organization of the Burneagle Coal & Coke
Company?
A. I did not.
[876] Q. What therefore does this paper mean when it says
that you are to pay your proportionate part of said
·organization?
By Mr. Hall: We object to that as the paper speaksi for.
itself.
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A. 1\!Ir. Obenchain told me that he would sell the stock
on the same basis that he had sold the Petersburg Bank Trust
Stock and that he invariably organized· a selling force or
company to handle the sale of· the stock, and that this 20 per
cent. of the $2.00 .'vas to apply to his selling organization.
By

~Ir.

Coxe:
Q. Your contention then, as I have said, is that the
·words ''said organization' referred· to the selling organization that Obenchain was to form.
By Mrl Hall: The question is objected to as being leading ~d improper.
By Mr. Coex:
Q. What is your contention as to what the words ''said
organization'' referred to?
By Mr. Hall: We make the same objection and the further objection that the language of the paper speaks for itself.
A. His, Obenchain· is, selling organization-Obenchain
told me that he had a contract which I had nev~r tieen with
Mr. McNulty and Mr. Walker for the sale of this stock,
[877] that he would handle the selling end of the company to
be organized, and that 'vhile he would personally take
an interest with the people in the development of the property that he was mainly interested in placing the stock, and that
he needed complete data which I was in a better position to
furnish him than anyone else.
Q. Prior to April 6th had you and McNulty and Walker
reached any ag-reement for the sale by you and the purchase
by them of the Frid-Mullins stock or land?
A. We had not.
Q. On April 6th did you reach an agreement with l.VIr.
Walker or 1\fr. McNulty concerning the sale of the stock or
the land of the Frid-Mullins Coal & Coke Company to them?
A. I was depending on the payment of the draft of
$25,000.00-my proposition made to these gentlemen verbally
being $100.00 per acre on a basis of 2370 acres, which 'vould
have been carried out by me.
Q. As !.understand this situation then on April 6th you
agreed with McNulty to sell the stock or land of the FridMullins Company at. $100.00 an acref
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A. I had.
.;.

By Mr. Hall: The question is objected to as leading and
otherwise improper.
·
By Mr. Coxe:
Q. What agreement, if any, had you reached with Mr.
McNulty on April 6th with reference to the sale of stock or
land of the Frid-Mullins Company?
By Mr. Hall: I object.
A. On April 6th I agreed \Vith Mr. McNulty and Mr.
Obenchain to deliver to Naaman Jackson, Trustee, who was
acting for Henritze and ~IcNulty and Obenchain and
[787] Walker, the outstanding capital :stock of the FridMullins Coal & Coke Company with the understanding
that a draft that day drawn for $25,00.00 would be paid at
sight, and $50,000.00 be paid within 60 days, and the balance
of the purchase price, $237,000.00, be paid within one year.
Q. Was that agreement with Mr. McNulty in writing or
verbal?
·
A. Verbal.
Q. Was there any writing between you and Mr. MeNulty
and ~Ir. Walker until the 16th of April Y
A. Absolutely nothing was ever signed by eiti1er party.
Q. On April 6th had anything been said between you
and Mr. Walker or you and 1\tir. McNulty about any common
stock at all being paid or delivered to HenritzeY
A. There had not.
Q. When was the first time that any mention was made
of the negotiations between you and Walker and McNulty
about your common stock?
A. After the negotiations had been entered into by
[879] Mr. Walker and myself the second time on the sale of
the property, after I had learned that the draft had not
been honored.
Q. Do you remember what date that was Y
A. April 9th and lOth.
Q. Mr. Henritze, in writing your answer I observe that
there are some conflicts behveen it and some of the testimony
that has been given by you in the case. I want to go over
some portions of the answer and get these matters straightened up. In paragraph 4 you state that in' the month of
}.{arch, 1917, yo~l by chance met Mr. Walker on the streets of
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Roanoke City and asked him for an eperienced tipple man.
Is that correct or incorrect 1
A. It is correct. The first time I met Mr.. Walker I met
him by chance on the street and he asked that I come to the.
office and to think the matter over a.nd try to suggest some
~an that I might get.
Q. You went to the office afterwards did you 7
A. Yes, sir, probably the same day. He was busy.
Q. And in the 6th paragraph of your answer you refer
to having been to the property the second time with
[880] Mr. Walker and Mr. 1\fcNulty and Prof. Black of
Lynchburg, Prof. Black I believe you have stated was
from Lynchburg?
A. Yes, sir.
Q. You further state in paragraph 6 that this was the
second trip tha.t Mr. Walker had made to the property. I
believe you have corrected that, haven't you T
A. Yes, I endeavored to do so.
Q. April 6th was the first date?
A. Yes, the first trip on the property with any of these
gentlemen was April 6th.
Q. In several places your answerA. Pardon· me just a moment, 1\lr. Coxe. I should have
said April 6th was the first time I was in Logan with any of
these gentlemen. We arrived on the property as I remember
on the evening of April 4th, and spent the night and looked
over the property on April 5th. We went to Logan on the
following day.
·
Q. What I am getting at, ~Ir. Hcnritze, is this. On
April 6th had you or not made more than one trip to the property with either l\fr. McNulty ·or l\{r. Walker or Mr. Obenchain?
A.. I am not clear as to whether it was the night of April
4th or 5th, that Mr. l\{cNulty and Mr: Obenchain and myself
landed on the property. Having talked the matter over with
1\tir. ~Ic.Nulty and we having· arrived at the Eagle seam
[881] tha.1j night about 5 :30-the eagle seam we saw that
evening. The next morning I 'vent over the property
on the Spice Creek and Deep Ford branches and if I remember it correctly it commenced to rain. As to whether we
spent the second nig·ht at Mitchell's house or whether we
went 23 miles to Logan that afternoon I am not sure. I am,
how·ever, c.Jear and able to establish from the bank records
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that it was on the evening of April 6th, about 4:15 P. M. that
we arrived in Logan. Of this I am absolutely sure, but as to
· just how· much time we spent on this property I am not able
to say. I, however, know that after having left here on No.
· 15 at about 4 :30 A. M. we arrived on this property the same .
day. I, however, am not clear as to the actual time spent
with Mr. McNulty and Mr. Obenchain on the property, as
their recollection seems to be different to mine.
Q. Did you ever go to inspect the property with Mr.
McNulty prior to April 6thT
A. Yes.
Q. When did you get back to Roanoke from that tript
A. I probably got back here-it was one and the same
trip that we are talking about, which would have landed us
on the property on the night of April 4th or 5th as before
stated. I was on the"property With Mr. McNulty. I corrected my statement this morning as to ~{r. Walker being a member of the first party that visited the property with me.
Q. There seems to be some confusion in the evidence
here about these trips and there seems to be some con[882] fusion in your written answer in the case in regard to
them. I am treating the trip from Roanoke to the property and the return to Roanoke as one trip. Had you prior
to April 6th made more than one trip of inspection to the
property with either Mr. 1\ticNulty or Mr. Walk~rT
A. I never made any trip with either of these gentlemen to Logan.
Q. I said to the property.
A. It was one and the same trip. We were on the pro-.
perty probably 24 hours ahead of April 26th. If you call it
the trip of April 6th.
·
Q. When did you go back to the property again after
you returned to Roanoke from the trip that you took to the
property in Logan beginning April 4th Y
A. On this trip tha.t was made between the lOth and
14th with Mr. McNulty, Mr. Walker and Prof. Black.
Q. Was that the second trip to the property Y
A. That was the second trip. There never were but
two trips made by these gentlemen with me prior to the sale
of the property.
Q. Mr. Henritze, the answer that we have filed in the
case for you refers several times to a contract having been
drawn up on April 23rd, 1917, and dated back to April
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t[883] 6th. Is t.l1e contract that we refer to in your written
answer as dated April 23rd the same as the contract
which has been testified to in the case as having been drawn
April 16th?
A. It is.
Q. In your neg·otiations ·with Mr. McNulty and Mr.
Obenchain and Mr. Walker did you or not make any representations to them as to the value. in money of the timber or
Coal on the Frid-Mullins tract?
A. Nothing more than that it was well worth the price
asked of $100.00 per acre, that they could see for themselves.
Q. With reference to the $100,000 of comnion stock that
was to be issued to you as part of the consideration of the
property did you so sell or vote any part of your $100,000
prior to the time that it was delivered to you?
A. I did not.
Q. Did you know that any part of the $50,000 that Mr.
McNulty and J\!Ir. Walker and Mr. Obenchain were to receive had been issued or sold or voted prior to the time that
the property was paid for?
.
A. I was told by Mr. MeNulty on my ret"!trn from the
west that Mr. Obenchain had had issued to him his stock and
had taken it to Washington with him; that he had a time
with the contracts; that he had fallen down on his con[884] tracts.
Q. Was that all you knew about it-about the $50,000 that Mr. Walker and Mr. McNulty and Mr. Obenchain
were to get or that had been turned over to them or so voted
by them or sold. Where did you think their stock was all
the time, their part of the $50,000 that they were to getT
A. I was under the impression it had never been issued
up until my return from the west. It should not have been
delivered or issued to anyone until after a full settlement
had been made 'vith me.
Q. Did you give or offer to ::M;r. McNulty, Mr. Walker
or Mr. Obenchain anything for helping you sell the\ FridMullins stoc.k or land 1
A. I did not.
Q. Did you give them any part of tl1e $237,50CJ.
A. I did not.
Q. Mr. Henritze, the Bill states that prior to April 6th
that you and Mr. Walker and Mr. McNulty conceived the
scheme of promoting and organizing a company for the pur-
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pose of taking over the stock of the Frid-Mulliils Coal & Coke
Company, and tl1at at the time you so conceived this scheme
the stock in the Frid-Mullins Company was held in control
by others than the promoters, there being the four of you,
and that the four of you at the time had required the bona
fide of no part of the stock and had no control over the same, ..
except that you, Henritze, may have had options on
[885] some of the shares. Is that statement true in the Bill T
A. It is not. We have the notes marked paid on the
greater part of this stock, or in fact all of the notes marked
paid prior to the time I sold, and that was paid with no part
of the Burneagle Coal & Coke Company's money. It was
handled as a transaction as between W. P. Henritze and the
First National Bank of Logan. These gentlemen, McNulty,
Obenchain and Walker, had nothing to do with the purchase
of the stock in any way. All they had to do was to remit to
the Trustee the money and get this stock as paid for by them
or their company.
Q. At the time that you entered into negotiations with
Mr. Walker, ~fr. McNulty and Mr. Obenchain, who owned or
controlled all of the stock T
· A. W. P. Henritze.
Q. Did you, or ~fr. Walker, or Mr. Obenchain or Mr.
McNulty then conceive the idea of going out and buying in
the various shares of stock in the Frid-Mullins Company and
selling the same at a profit to the Burneagle Coal & Coke
Company or a Company to be formed by the four of you f
A. We did not. These gentlemen knew absolutely nothing, in so far as I know, as to who owned or sold the stock,
prior to my trip to Mr. Walker's office, telling him that I
controlled the property and wanted to develop the timber.
Q. You have read the deposition of Mr. C. ~farkley
[886] in this case. What have you to say 'vith reference to
it?
A. It is rather laughable. The gentleman as I interpret his deposition contradicts hjmself some several times.
He states that I had told him jn a hotel in Charleston, West
Virginia, that J had sold the timber or had stated to him that
I had sold it. I know of no timber people in Charleston, West
Virginia today, or I did 110t.know of any in 1920. I do notrecall yet of ever having discussed the sale of the timber proposition with Mr. Markley, as to being a director of the Bur:
neagle Coal & Coke Company, as to selling any timber my-

643
self or as to resigning as a director in order to sell it myself
·and I do not recall having any conversation with him about
the sale of the piece of timber. I was never a director of the
company until after I had been paid in full. These gentlemen state-Mr. Markley stated in his deposition that he has
a memorandum showing, I believe, that this conversation was
had with me in September, 1920. I had sold this timber· prior
to this time and had the greater part of my money for it.
Q. I notice that the bill makes some reference to the
statements filed by the Burneag·le Coal & Coke Corporation
with the Sta.te Corporation Commission in 1918 and afterwards. Did you know of these statements being filed or what
they contained?
A. I did not.
Q. Did you know who was attending to that Y
,[887] A. I was told the officers of the Burneagle Coal &
Coke Corporation.
Q. Were you either a director or an officer of the Burneagle Coal & Coke Corporation 'vhen these statements were
filed Y
A. I was not.
Q. Did you know any such statements would be or had
to be filed t
A. Yes. I remember there was quite a bit of discussion
throughout the Virginia press at this time.
Q. Did you lmow anything about what was going into
these statements Y
A. I did not, or as to 'vhat was necessary to be embodied
in them.
By Mr. Hall: At the request of counsel for the defendant, Mr. Henritze, Mr. H. T. Hall, of counsel for the plaintiff, .states that he is not now and never has been a director
of the National Exchange Bank. He 'vas a. director of the
City National Bank and when the two banks were consolidated or the City National Bank was absorbed by the National Bank he dropped out and did not become a member of the
National E~change Bank Board of Directors. The two banks
were combined between 1913 and 1915.
·
[888]
Cro~s Examination
By J\.Ir. Hall:
Q. Mr. Henritze, there seems to be a great confusion
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in the mind of your counsel as to the number of trips made
to the Burneagle property, who accompanied you on these·
trips and the dates of these trips. If you will answer a few
simple, direct questions I think I can put the matter straight
in the record. You testified in your previous deposition that
you first went on the property with Mr. McNulty and Mr.
Obenchain about :April 2nd, 1917, did you notY
A. April 2nd to April 4th I accompanied Mr. Obenchain and Mr. McNulty on the property. I previously testified that Mr. WalkerQ. If you will wait I will ask you another question and
we will get this confusion out of it if it is possible. In your
previous deposition you also stated that you went on the
property the second time with J\lfr. Walker and Mr. McNulty
on or about the 6th of April, 1917, did you not Y
A. The 6th of April, did you say?
Q. Yes?
A. I did.
Q. In your deposition today you stated that you first
went on the property with Mr. McNulty and Mr. Obenchain
· on the 4th or 5th of April and went from the property to Logan on the 6th of April, where the memorandum dated
. [889] the 6th of April, 1917 was signed. That is correct, is
it notf ·
A. That is correct.
Q. And you have also stated in your deposition today
that you 'vent on the property the second time with Mr. McNulty and Mr. Walker and Prof. Black of Lyp.chburg, somewhere between the lOth and the 14th of April, 1917.
A. That is correct.
Q. And these were the only trips that you made to the
property in company with the gentlemen who signed with
you the contract of April 6th, 1917 Y
A. I recall no other trips made with these gentlemen
,
to the property.
Q.· Do you mean to tell me that Mr. Walker had not gone
on the property when this contract or memorandum in your
handwriting, dated April 6th, 1917, was signed by you and
a draft was given on Mr. McNulty and Mr. Walker for $25,0007
A. Which contract have you reference to, as signed on
April6thT
..
Q. I have reference to the contract which is filed as

ti45

E.xhibit No. 1 with the deposition of W. P. Henritze and
written in the hand,vriting of W. P. Henritze.
A. I do mean to say that Mr. Walker had never. been
on the property at the time it was written. He had never
seen the property.
[890] Q. And Mr. 1\tlcNulty and Mr. Obenchain agreed with
you on the purchase of the property and gave a draft
on Mr. McNulty and Mr. Walker for $25,000 and Mr. Walker
had never seen it 1
A. They did.
Q. You have produced certain papers which you have
filed as Exhibits 3-a, 3-b, 3-c, 3-d, 3-e and 3-f. I show you the
Exhibit 3-a which is an undated paper written mostly in pen- '
cil with a few words written in ink and which you described,
I believe, as being some rough notes of the report of John
Stevens, on this Burneagle property. When did that paper
come into your hands?
A. As I remember, through the office of my engineers,
DeBoe, Wilson and McCorkle, at Logan.
Q. I am not asking through 'vhom it came or how. I
am simply asking· you to fix as nearly as you can the date that
paper first came into your hands Y
A. As well as I remember about May 30th.
Q. Of what year?
A. 1917.
Q. When did the paper which you filed as Exhibit 3-h,
and being designated as ''Sections and elevations of prospect
openings on Burneagle Coal Company proP.erty", which
paper is undated, when did that paper come into your hands?
A. As I remember these copies were mailed to me by
the office some two weeks previous to May 30th, 1917.
[891] Q. The paper filed by you as Exhibit 3-c appears to
·
he a map of the land of the. Frid-1\fullins Coal & Coke
Company ~nd others in Logan and 1\fingo Counties, West
Virginia, and so far as I can see is undated. When did you
get those papers?
A. They are copies of' these maps outlined with red,
that were supposed to have been delivered to the different
agents selling· this stock.
Q. I am not asking yeu 'vhat they were supposed to be.
I am simply asking you to answer my question as to when
this paper came into your hands?
A. As I remember I brot1ght these prints to Roanoke

646
about.May 15th; 1917.
Q. I show you the paper filed by you as Exhibit 3~e,
which seems to be a miniature map of the Logan County Coal
Felda in West Virginia. When did you get that paperY ·
A. This is nothing more. than the photographic copy
of the original.
Q. I. have not asked you what it was, Mr. Henritze.
You can talk all over the face of the earth when your counsel
is examining you but I am going to ask questions that call
for direct answers and I 'vill insist on direct answers. l
simply asked you when that paper came into your hands Y
. A. This photograph was made here in Roanoke by-I
, do not rember the phot"ographer's name.
.
Q. I have not asked you who made it or anything about
it except the simple question of when you got it. Now·
[892] can you answer that question or will you answer it1
A. I cannot answer the question.
Q. Can you approximate the date that it came into
your hands1
A. About May, 1917.
Q. I show you a blue print 'vhich appears on its face
to have been copied from a blue print dated March 17, 1899,
and designated as a map of "H. E. Ellis Land, Logan and
Ming·o Counties, on Guyandotte River and branches, 2370.05
acres.'' Does this purport to be the map of the 2370 acreb
that is claimed to have belonged to the Frid-l\fullins Coal &
Coke Compa,ny property?
A. This is a copy of the abstract map that my attorneys
had when they were running down for me the title to the
Frid-Mullins Company holdings.
Q. When did that map come into your hands?
A. About January lOth, 1917 .
.Q When you were on ~he stand yesterday you produced
all of these exhibits about which I have just asked you. Have
these papers been in your possession from the time they came
into your hands until you produced them here on the 'vitness
stand yesterday?
A. They have.
Q. Did I understand you correctly to state in your deposition of yesterday that the furnishing to Mr. Obenchain of
the information contained in these Exhibits about ·
[893] which I have asked you constituted in pa:rt the consideration furnished by you of the 20 per cent. of the
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$2.00 out of the $5.00 per share received by you on the sale
of the Burneagle Coal & Coke Company's stockY
A. You did.
Q. The balance of the consideration for that 20 per cent.
of aforesaid $2.00 was money 'vhich you agreed to spend in
opening up and facing up the coal seams on this property.
Is that correct 1
·
A. In part, yes.
Q. What other consideration was there of the 20 per
cent. of the $2.00.
A. There were a number of items that Mr. Obenchain
handled through his office, such as prospectuses, application
blanks, and personal information that I gave Mr. Obenchain
that I am unable to enumerate.
Q. In the paper dated "Logan, West Virginia, April
6th, 1917 '', and written in your own handwriting, you state
that-"I, W. P. Henritze, hereby agree to accept 20 per cent.
of $2.00 on each share of stock sold by the proposed company
that is to take over -the Frid-Mullins Coal & Coke Company
holdings.' What proposed company did you have reference
to?
A. As before stated to Mr. Obenchain's proposed organization for selling the stock.
Q. Did 1\fr. Obenchain's proposed organization for
[894] selling the stock take over the holdings of the FridMullins Coal & Coke Company?
A. It did not.
Q. In this same paper you say-' and to pay my proportionate part of said organization." What organization did
that refer to?
A. The organization that l\lfr. Obenchain and ~yself
"rere then discussing. .
Q. 'Veil, what organization was that f
A. An organization to handle the sales of any proposed .
Company's stock that might be organized.
Q. You furtl1er say in this paper-'' there being a
Yerba1, mutnal agreement this day made with C. S. McNulty
and II. E. Obenchain, agents for .James E. Walker, on a proposed issue of 25,000 shares to be sold at $25.00 per share, 20
par." Does that have reference to 25,000 shares of stock to
be sold at $25.00 per share, 20 par,-does that have reference
. to Mr. Obenchain's proposed company for selling the stock
or does it have reference to the proposed company which
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was after,va1·ds organized to take over the Frid-Mullins Coal
& Coke Company holdings f
.
A. It only mentions 25,000 shares which would be the
· total sales of some five hundred thousand dollars.
Q. I am simply asking you which organization it had
. reference to, l\{r. Obenchain's proposed company for
[895] selling the stock or the proposed company for buying
and taking over the holdings of the Frid-Mullins Coal
~ Coke Company Corporation. Answer which it was 7
A. You can get this answer if you care to get it in my
own words. My explanations will have to satisfy you.
Q. Do you refuse to state which one of these organizations that language in the paper drawn by you refers toY
A. I do not.
Q. Well, state it, please.
A. I will if I am allowed to do so without further interruption. As before stated, this 20 per cent. of $2.00 refers
to the sale of 25,000 shares in a proposed company to be organized by C. S. McNulty, James E. Walker and H. E. Obenchain, in order that I might know as to what I was to receive,
being 20 per cent. on a proposed sale of any organi~ation of
.theirs, and that naturally referred to the organization of the .
company to be organized. I proposed to accept 20 per cent.
of this $2.00 on a proposed corporation, naming the minimum
number of shares to be sold, so that I might know as to what
further 'vork I would do on the property, which these gentlemen agreed to take as Mr. Walker's agents. It had reference to the 20 per cent. as before stated, of Mr. Oben~hain's
organization, and there was a verbal understanding made as
between Mr. ~IcNulty and Mr. Obenchain on our way
[896] from the property, that they 'vould take the property
· on a basis of $237,000.
Q. I believe that you have identified and admitted your
sig-nature to a.contract dated the 6th day of April, 1917, between W. P. Henritze, the Frid-Mullins Coal & Coke Company, Inc., by W. P. Henritze, James E. Walker, H. E. Obenchain and C. S. 1IcNulty, have you not?
A. That I have identified such a contract?
Q. Yes, arid admitted your signature to it¥
A. I have.
Q. This contract, in the first paragraph, says "the said
parties in accordance with the terms and ag·reement hereinafter set forth proposed to organize .a stock company to take
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over the holdings of the Frid-Mullins Coal & Coke Company." What company 'vas it that you proposed to organize,
as set forth in that paragraph in this contract 7
A. That contract states that W. P. Henritze, as an individualQ. I am not asking you-I am going· to interrupt you.
The contract shows for itself what it states. I want you to
tell what company that had reference to. I will put the question differently. Did that language have reference to the
Burneagle Coal & Coke Company 'vhich was afterwards organized and did take over the holdings of the Frid-Mnllins
Coal & Coke Company 1
.
A. That contract had reference to a delivery of the
stock to C. S. McNulty, James E. Walker and H. E:
[897) Obenchain as individuals, to organize a company yet
unborn, to be promoted by these gentlemen, and it was
sig11ed by W. P. Henritze whose signature he admits as his
own, as seller of the property only.
Q. ·You say that it had reference to a company that
these three gentlemen you have named were to promote. You
understand and you understood when you signed this paper
what promoting and organizing- a corporation meant, didn't
youY
A. I had a general idea, yes.
Q. And according to your general idea and your interpretation of this paper that I have just referred to, and that
·you have talked about 'at leng-th, 1\:Ir. McNulty and Mr. Obenchain and Mr. Walker were to be the promoters and organizers of tluit corporation. Is that correct f
A. Not necessarily. They might bring in 'vhoever they
sa'v fit. ·
Q. And they did afterwards promote and organize the
Burneagle Coal & Coke Corporation as provided for in that
paragraph of the contract, did they not 'f
A. They did.
Q. In that same parag-raph it is stated as follows:-'' it
·being understood and agreed that all parties to this agreement will use all dil gence to support the proposed
[898) corporation so that the ·said property may be paid for
as speedily as possible." You understood what that
language meant when you signed the contract, did you not?
A. Absolutely, yes.
Q. This contract further provides that $250,000 worth
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of the common stock shall go to the ·promoters and organizers
of the proposed corporation as above set forth, and of that
$250,000 of common stock you were to receive $100,000, were
.
you not?
A. Yes, we were to receive it forQ. I do not care for what you were to receive it, but
the fact is that you were to receive it, 'vere you not?
A. I was to receive $100,000 worth of common stock and
$237,500 in cash. I was not interested as to what the promoters did with their corporation other than the total num.ber of shares of stock to be issued which would affect the
valuation of my $100,000 worth of common stock.
· Q. Are you willing to go on record in this case and say
that you did not understand· the plain meaning of the language-'' and $250,000 of the common stock shall go to the promoters and organizers of the proposed corporation, as above
set forth."
A. I signed this contract with the understanding and the
full lmowledge that these gentlemen were to recei:ve $150,000 worth of the common stock, to do with as they saw fit.
Q. ~Iy simple question to you, Mr. Henritze, is whether
[899] or not you understood that language that I have just
read to you. Did you understand it or did you not Y
A. Read the language Y
(Question repeated.)
A. As before stated I did under stand the promoter~
were to receive the $150,000 for themselves if they saw fit
to take possession of it. All that I was interested in this
contract was that I receive my $100,000 which was agreed
on after the draft was returned unpaid.
Q. This contrac~ ;further provides-"it being understood and· agreed that H. E. Obenchain, who shall have full
charge of the organization of· said corporation, and the selling of said stock, shall have out of said $5.00, $2.00 for the
sale of every share of preferred stock, together with the combinations as above set forth of the common stock. What
·stock did that have reference to. Was that the stock of what
company?
A. Any company that might he organized.
Q. And for what purpose?
A. For the purpose of the payment of the F rid-Mullins
stock.
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Q. You meant to 'take over the Frid-Mullins stock or
holdings?
A. Yes.
Q. The contract further provides-'' 2.00 from the sale
of every share of preferred stock, together with the
[900] corp.binations as above set forth, with the common
stock and of the said $2.00 the said Obenchain shall
retain 80 per cent. for himself and his associates and 20 per
cent. of said amount derived from said $2.00 on the sale of
said stock shall go to vV. P. Henritze." 1Vhat stock was the
contract talking about there 1
·
A. That is embodied in the contract that was signed
April 16th, covering the original contract as delivered to Mr.
Obenchain.
Q. I am not asking you what it is emboding or what it
is covering. I am ~imply asking you what stock is referred
to in the language I have just read to you-the stock of what
company1
A. The stock in any company that might be organized
by Mr. Walker or Mr. McNulty and !ifr. Obenchain .
.Q For the purpose of taking over the Frid-~Iullins
stock or holdings?
A. Yes.
Q. This contract further provides:_'' it being understood that all the expense of organization as above set forth
shall be paid out of the funds arising from the $2.00 coming ·
to the said Obenchain and I-Ienritze in proportion of 80 and
20. '' What expenses of the organization did that have reference to. I mean the expenses of the organization of what
company?
.A Not knowing 'vhat the paragTa.ph is· referring to,
I am unable to answer the question.
·
Q. I hand you a copy of the contract and I will ask you
to read the paragraph above referred to, and then I
[901] will ask the stenographer to repeat the question to
you, and get your answer. (Contract read by witness,
and then the preceding _guestion is read to the witness by the
stenographer.)
A .This clause, as T interpret it, has reference to the
complete organization of both companies, both the agreement as between 1\tir. Obenchain and myself as individuals,
and as between Henritze, Obenchain, Walker and McNulty,
heing embodied in the one contract dated back to April 6th.
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A.s before stated, this contract signed and in Henritze's handwriting, should have been returned to me by Mr. Obenchain
wheri the draft was not paid. This clause, as I understood
it, is to cover both Mr. Obenchain's selling organization and
any expenses that Mr. Walker, };Ir. McNulty and Mr. Obenchain might have been put to. I have heard a number of
times something regarding a contract as between Mr. Obenchain and Mr. Walker and Mr. McNulty but I have never
seen such a contract.
Q. Did the language in the clause in question-'' it being understood that all expenses of organization as above set
forth shall be paid out of the fund arising from the $2.00",
have referenc~ to the organization of the proposed company
that was to take over the holdings of the Frid-Mullins
[902] Coal & Coke Company?
.A. I think my previou~ answer ~overs this question.
Q. I will ask you to please state yes or no, 'vhether it
did or did not?
A. I stated in my previous answer that, asi I understood it, it covered both the Burneagle Coal & Coke'Company
--or what was later the Burneagle Coal & Coke Company,
and the Coal Securities Corporation expenses.
Q. You stated, as I understood you, in answer to the
question by your counsel in explanation of the clause-''it is
further agreed and understood that out of the $2.00 per share
from the sale of the stock that an amount sufficient shall be
used to have an additional engineer's report on the property,
which shall include opening up and facing up the several
veins of coal to the best advantage possible, up to an expense
of $500.00,'' that that $500.00 was intended to cover the proportionate part of the expenses of doing that work, to be paid
by 1\fr. McNulty, Mr. Obenchain, and Mr. Walker, and that
you paid the balance of· these expenses,a mounting to about
$2500. Is that correct 1
A. It is.
Q. Now, will you state specifically what that $2500 was
expended for?
A. I cannot.
Q. Can you produce the scratch of a pen in the shape
of a receipt, a cancelled check, or any other doc~men
[903] tary evidence to sho'v that you spent $2500 on this
property after the contract 'of April 6th, 1917, was
signed? ·
·

---
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A.. I have not been able to do so.
Q.
A.

vVill you admit that you are not no'v able to do so?
I 'vill not.
Q. Will you produce any such paperY
A. If it is humanly possible. As before stated the rea~
son I have not done this, all the files with my West Virginia
attorneys 'vere burned up, as well as my engineer's. reports,
and I have not been carrying cancelled checks with me, and
quite a bit of this money was paid out in cash by my brother
who was foreman on the works, and who was some 32 miles
from the nearest bank
Q ·In. your ans,ver filed by your counsel in this case you
stated that shortly after the contract of May 7th, 1917 was
entered into, you left for the Pacific Coast and that you were
gone for over four months. Is that statement correct Y
A. It is.
.
Q. Can you fix more definitely the date you left for the
Pacific Coast in the spring of 1917?
A. I did not leave in the spring of 1917. If I had the
records of the corporation I might be able to more correctly
:fix the date. As I remember I left immediately after having
received the second payment on this property for $50,[904] 000.
Q. Can you say what month it was when you left?
A The. latter part of l\{ay or about the 1st of June.
Q. Of 1917f
A. Yes, 1917.
Q. When did you return from the Pacific Coast 1
A. I have nothing before me to fix the date.
Q. Have you no idea ho·w long you stayed,. how long you
were away from Roanoke, .and what month it was in which
you returned ?
l\.. There is nothing before me that will properly fix
the date or approximately fix_ it.
Q. Were you gone over four months, as stated in your
answer filed in this case~
A. I do not think it was ovPr four months, no.
Q. I-Io'v long do you think it was f
A. As before stated I think it was about four months.
Q. In your previous deposition, on page 25, you stated
-"I rendered no bill to the corporation that was afterwards
formed, taking my 20 per cent. of this $2.00 as long as ·I was
able to ge.t it to re:mburse me for my time and expenses.'' Is
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that statement correct Y
A. In so far as to what I was to do for the 20 per cent.
it is correct.
Q. In what respect is it not correct Y
{905] A. l{nowing of no bills being rendered the Burneagle
Coal & Coke Company for any services of W. P. Henritze, I am unable to say.
Q. Why do you say-'' knowing of no bills rendered to
the Burneagle Coal & Coke Corporation.'' Don't you know
whether or not you rendered any bills to that Corporation Y
A. I probably did. I was authorized by the officers of
the corporation to purchase other properties for them, to attend to several matters of the company's business. They
probably paid my expenses on one or more of these transactions, as well as my attorneys. I do not recall the items or
the date ..
Q. This statement that you made in your previous deposition says-'' I rendered no bills to the corporation that was
aftenvards formed.'' Now, you made a very positive statement there. Is that statement correct or is it incorrect Y
A. It is incorrect.
Q. Why do you say that it is incorrect Y
A. I have a slight recollection of having rendered to
these gentlemen, the officers of the corporation, a couple of
bills.
Q. Why did you make that positive statement in your
previous deposition, if it is incorrect Y
A. I had reference to the promotion of the company or
the development of the company. These matters are in reference to bills that I have in mind-for commission
,[906] paid Obenchain's agents, that I tried to recover, and
I have a slight recollection· of having my brother pay
one or more bills· of R. F. Mitchell's.
Q. And you billed the Burneagle Coal & .Coke Company
on that bill of Mitchell's?
·
A. Probably for a pay roll, taking care of it.
Q. I show you a statement under date of November 21,
1917,-' 'W. P. Henritze, in account with Burneagle Coal &
Coke Corporation. Received Payment-W. P. Henritze.''
Is that your signature?
A. It is.
Q. Did you receive from the Burneagle Coal & Coke
Corporation $127.50 for two trips to Logan, West Virginia,
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for time and ~xpenses T
A. I did.
Q. Automobile hire-15.00. Did you pay that for ex.penses on this trip and collect it from the Burneagle Coal &
Coke Corporation Y
A. I did.
Q. · ''To amount paid Mitchell Brothers for work $7 .50.''
Did you pay that amount to Mitchell Brothers Y
A. Either I did or my brother did.
Q. I offer in evidence to be identified as Henritze's Exhibit No. 4, the statement of account just shown to witness,
dated November 23rd, 1917.
[907] (TheJ exhibit above referred to marked for further
identification as Exhibit No. 4 is filed with the deposition of this witness and is in words and figures as follows:)
November 23, 1917.

W. P. ·Henritze,
In Account With
.
Burneagle Coal & Coke Corporation.
To two trips to Logan, vY est Virginia, time
and expenses .............................. $127.50
Auto hire ............ ·. . . . . . . . . . . . . . . . . . . . . . . . . . . . 15.00
To amount paid ]\tfitchell Brothers for work . . . . . . . .
7.50
Total . . . . . . . . . . . . . . . . . . . .................. $150.00
Received payment,
(Sig·ned)

,V.

P. Henritze.

Q. On your previous examination in this case you were
asked this question-'' did the promoters or organizers receive anything on account of ·the sale of the stock of the Burneagle Coal & .Coke Corporation.'' You answered ''I can
only answer in so far as I was directly interested. ~1:r. \Valker, Mr. McNu.lty and :&lr. Obenchain wanted additional work
done on the property in the shape of ne'v plab,, surveys, refacing the coal, dr~ving a couple of entries, getting up a prospectus andi making a complete set of photographs.
[908] having previously employed and having at this time a
crew of men on the property, a.fter having closed the
deal, I naturally expected to take off the men. Mr. Walker,
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I believe it was, suggested that I have my crew of men complete the work that they 'vere on to get timber estimates and
that ,I would be reimbursed. I held out for quite a bit on the
proposition but they personally gave me their check to cover
the 'vork done. From along about April 1st to April 20th,
they would not agree to do this, but told me if I would complete the work that they had to get up a prospectus, and that
I might have 20 per cent. of the $2~00 that was to have gone
to 1\{r. Obenchain. Tlus, as I understood it, was an agreement as between ~Ir. vValker, Mr. McNulty and Mr. Oben~
chain. 1\tir. Obenchain agreed to pay me this 20 per cent.
However, Mr. Obenchain failed to carry out his contract _as
I understood it, having· never seen the contract between J\IIr.
Walker;Mr. McNulty and Mr. Obenchain, but I do know that
1\tir. Obenchain owes me this money or his corporation does.
His Coal Securities Corporation owes me yet money that was
to have come from this source.'' What have you got to say
about that answer now. Is that correct or incorrect? ·
A. It is correct.
Q. When 'vas the agreement that you refer to made
with Mr. Walker, Mr. McNulty and 1\tir. Obenchain?
A. April16th.
Q. And it was at that time that Mr. Walker suggested
[909] that you have your crew of men that 'vere there com.
plete the workY
A. The men were yet on the work from our first trip
over there. At ~Ir. Obenchain's suggestion I had never taken
the crew off of the work.
Q. You had in mind ·that 20 per cent. of the $2.00 prior
to April 16th, when you went into that contract, didn't you Y
A. I did.
Q. And you actually provided for it in the paper that
you 'vrote in your own handwriting on April 6th, 19171
A. At Mr. Obenchain's dictation and suggestion we
drew up the papers, April 6th. The contract of April 16th
does nothing more than take care of the original written
verbal agreement between ~Ir. Obenchain and myself on our
first trip to the property.
Q. When you were on the witness stand, on September
28th, page 26 of your first deposition you were asked this
question: ''But do you know that under that provision of
the contract for the division of the $2.00 per share, that you
. actually drew in cash over $3.00'', to which you answered-
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''I do.'' You were then asked-'' '\Vho was the engineer that
you ~ad to make the report that you referred to in your previous answer'', and after turning to your couns~l, Mr. Caldwell, and asking him whether he wanted you to answer
.[910] the question, you ans,vered "J. D. Corkle". The reason I turned to my counsel I naturally supposed the
recordscrf the corporation showed the report of this gentleman.'' Then you 'vere asked where ~1r. JYicCorkle lived and
so on, and how long it took him to complete the work and
then the question ''can you tell us approximately how much
you paid him'', to which you answered ''I cannot''. Then
you were asked '' Q. Have you ·any record of it Y A. I
have. Q. Can you produce it f A. I cannot.''
Q. You were then asked if you would produce it, and
you answered "I will". Now, where is that record, Mr. Henrit"ze. 'Vhere is the record of what you paid Mr. McCorkle
and his bill for this engineering work 'vbich you were to pay
out of this $2.001
A. In my previous answer I was under the impression
that I would be able to get from my files the data asked for.
I had in my desk at the Roanoke Theatre, and which was
later moved to the second floor of No. 14 Campbell Avenue,
quite a number of; papers burned. These old checks and
papers probably were moved from my office and destroyed
in tlris fire, as I have been unable to lay my hands on a
single letter or check covering any of these transactions.
Previous to the details checked here I went to Logan and ·
saw ~{r. McCorkle and Mr. Wilson, who have since dissolved
partnership, and I consulted my attorneys, both Mr. Lilly and
Mr. Bland, and I find that all of Wilson, McCorkle and
[911] Lilly's records 'vere burned up in what is known as
the Whi~e-Browning· fire which happened some two
years ago.
Q. You were asked again on the next day, September
29th, 1922, you were again asked if you had produced these
records of expend!turcs about which you were asked the previous da); and said that y-ou had not. You were then asked
the follo,ving questions-' '"rhen you leave the witness stand
"rill you examine your documents and files and produce the
documents you were asked to produce so that yo~1 can be further examined about them''. And you answered-'' given a
reasonable time in which to collect this data, yes''. Did yon
think yon had these records at that time!
·
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A. I did.
.
Q. Why was it when you were on the witness stand before that you answered positively and definitely that you had
these records, that you. could produce them and that you
would produce~ them when you did not Imow whether you
had them or not f ·
· A. I felt sure that they were in a batch of sgp;e desk
files that I had, and it was only a matter of time, as it would
take time for me to go over these files and see if I could get
these papers toge~her. I later found that the files that were
saved were pertaining to the Roanoke Theatre Corporation
and did not touch any of these matters.
·
Q. In your previous answer that I read to you, you said
Mr. Obenchain's organization still owed you some
[912] money, but you had not gotten what was coming to
you. Is that correct? ·
A. I felt that that is correct.
Q. What percentage were you to get of the $2.007
A. Twenty per cent. on the basis of the 25,000 share
sale.
Q. Did you receive a copy of the statement heretofore
filed a.s Obenchain Exhibit No. 5, under date of September
3rd, 1918, showing how much each party had received from
the Coal Securities Corporation Y
·A. I would never recognize this date as being September 3rd, 1918.
Q. Whatever the date of the paper is, have you any
recollection of receiving· a paper ·Of that kind, a copy of that
paper?
A. I. do not remember receiving a copy of it.
Q. Were you aware that your 20 per cent. of the drawing account from the Coal Securities Company amounted to
$3,021.08 and Mr. McNulty's 15 per cent. was .$3,1l0.47Y
A. I did not.
Q. You did not know that, did you 1
A. No, sir.
Q. Can you figure out how 15 per cent. woulu run that
much over 20 per cent T
A. I cannot.
Q. With that information in your possession and assuming that that paper is correct, do you feel like you
[913] owe Mr. Obenchain any apology for what you said
about him under your previous examination 1
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A. I have made no statement regarding Mr. Obenchain
but what the records of this corporation and the rcontract as
between Henritze and Obenchain will bear out Henritze 's
statements. I claim that the Coal Securities Col'poration and
Mr. Obenchain owed me under this contract as of April 16th,
the one dated April 6fh, 20 per cent. of $2.00 on the basis of
25,000 shares, not 24,999 shares, or 11,000 and some shares,
as this statement seems to show had been sold. Mr. Obenchain ~ntered into a contract 'vith :l_\,fr. McNulty, and Mr.
Walker, as I always understood it, to sell sufficient stock to
pay for the property which he failed to do. I yet figure that
he should have been made to make good his contract. I have
no apolog-y to make to 1\iir. Obenchain or any one else.
Q. This contract of April 6th, 1917, provides that all
parties to this agreement ·will use all diligence to promote the
propose4 corporation so that said property may be paid for
as speedily as possible. Did you carry out your part of that
contract?
A. · As seller of the property I did.
Q. Did you carry out your part of the contract to use
diligence to promote the proposed corporation y
,[914] A. I did.
Q. You are very particular to specify in your contract of April 6th, 1917 tha.t the land was to· be accepted as
2370 acres in gross and not by the acre. What was the actual
acreage of that land. Do you kno'v?
A. I do not know.
Q. Do you know 'vhether any squatters were on the land
at the timef
A. In so far as I know not a squatter was on the land
other than T. K. Tiller, who Mr. McNulty satisfied himself
had no claim 'vhatever to the property on which he was then
·
living, at the mouth of Spice Creek.
Q. When did 1\{r. 1\icNulty so satisfy himself?
A. On this his first trip to Logan, on April 6th.
Q .Was he the only squatter that they had any trouble
'vith?
A. In so far as I know he is the only squatter that was
ever on the property.
Q. Did you agree with these gentlemen to get him off Y
A. I did not. There were some two or three tenants on
th~ property, some of whom I had rented the property to
prior to our trip of April 6th.
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Then you entered into this contract of May 7th, 1917,
did I understand you to say, and you went over the
ID.atter of whether your interest in the corporation
[915] would be more valuea ble if you accepted $50,000 worth
of stock, if Mr. McNulty and ~Ir. Walker and Mr. Obenchain sold $150,000 of the promoters stock that the contract
provided should be divided, with Mr. Mahood and Mr. Caldwell, your attorney?
A. He did.
Q. And you reached the conclusion that your $150,000
worth of stock in the company of smaller capitalization would
be worth more than $100,000 in the larger capitalization T
A. I did.
Q. Did you go over these contracts of April 6th, 1917
and May 7th, 1917, with your attorneys before you signed
them?
A. Yes, I did.
Q.. You submitted both of these contracts of April 6th
and May 7th, 1917, to your attorneys, Messrs. Caldwell &
Chaney?
A. I did .
.Q When you signed the contract of ~lay 7th, 1917, did
you understand what promoters stock meant Y
A. I do not know that we went into the definition of
promoters stock in our conversation befo.re the sjgning of
these contracts.
.
Q. I did not ask you whether you went into the definition of it or not. I asked yon whether you Ime'v what it
meant?
·
A. Yes, sir, I had a reasonably clear idea as to what
[916] constituted promoters stock.
·
Q. What was your idea of 'vhat constituted promoters stock?
A. It was the taking of a certain amount of stock going
to the organizers of the corporation for their services.
Q. For their services in organizing the company?
A. Yes, sir.
Q. In other 'vords, it is stock issued to the promoters
for which they paid no money 1
A. Well, I '\Y"Ould not care to put that interpretation on
it because my experience has been with what corporations I
have formed of my own that they have been rather expensjve
corporations.
· Q.
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Q. I am not ask~ng· you how expensive it may happen
to turn out but I am asking- you 'vhether or not you did ~ot
understand at that time that promoters stock in a corporation meant stock that was issued to promoters or organizers
for which they paid no money?
·
A. I did not understand it that way.
Q. Did your attorneys, w~en you submitted that contract to them, explain to you what .promoters stock meant?
A. They did not;
Q. And you do not know whether they knew or did not
know what promoters stock meant t· .
A. I never discussed it with the gentlemen.
Q. Now, are you rig-ht sure that you submitted either
one of these contracts or both of them to your attor[917] neyst
A. Yes, to my attorney :hfr. Caldwell. I would not
say Mr. Chaney went over them. I am not sure.
Q. So then, if I understand you, when you submitted
these contracts to your attorney, Mr. Caldwell, you were advised by .him that the contract carried out the intention or
your agreement with the other g-entlemen as you explained
that ag·reement to him?
A. Mr. Caldwell and myself discussed the contract at
great length. All that 've were particularly interested in in
the contract was to see that I got $237,500 in cash, that I got
20 per cent. of lVIr. Oben·chain 's $2.00, that I received $100,000
in common stock in any corporation they might organize, and
that I be paid tl1en $25,000 in cash; that it stated I was to
receive $50,000 in 60. days and the balance to be paid in 12
months ; that I was to convey the property and 5Jtock of the
Frid-Mullins to a new organization. We discussed the matter in this light, and when the $25,000 draft would have been
paid that then and there 1\fr. l\tlcNulty and ~fr. Walker became stockholders in the Burneagle Coal & Coke Corporation, and that as soon as tl1ey would have paid $50,000 they
were more deeply interested in tho holdings of the Frid-Mullins Coal Company, and that when the time came to deliver
a general warranty deed that they would be tlw entire holders
of the Frid-Mullins Company and the sole company
1[918] themselves, and tha.t there was no doubt about the fact
that it was a good contract.
Q. You explained to :Wlr. Caldwell when you submitted
these contracts to him all of the details of your understand-
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ing and arrangements with Mr. McNulty and Mr. Obenchain,
and Mr. Walker, did you not 7
A. When you say all of the details, I take it I covered
the entire matter.
Q. And under his advice you went ahead and signed
these two contracts of April. 6th, 1917, and May 7th, 1917 as
evidence of your contract or arrangements with these parties Y
A. Being very anxious to get what I considered an advantageous contract clos.ed on April ·6th or 16th, Mr. Caldwell, as I remember it, told me that I had nothing to lose by
signing such a contract.
Q. I thought I understood you to say on yesterday, Mr.
Henritze, that you had gotten cold feet on this proposition
and did not want to close up at all, that you did not want to
close with these gentlemen when they refused to pay your
$25,000 draft that was first 'given~
A. That was very true. The property netted me an additional $100,000 in common stock, be it worth what it may,
and a perfectly good $500. That is what it took to warm my
feet.
Q. So by that provision of the contract your· feet w.ere
warmed and you were put in a frame of mind by which
[919] you were very anxious to close it up. Is that correct?
A. Well, I was not nearly so anxious as the other·
gentlemen seemed to be, but it was. closed.
Q. I want to ask you this question in all seriousness.
Do you mean to tell the court in this case that you submitted
to Mr. Caldwell this contract of May 7th, 1917, and it contained this provision-'' it being hereby mutually agreed and
understood. that the minutes of the Burneagle Coal & Coke
Corporation, when they shall have been prepared, shall show
said $100,000 as b~ing issued as a part of the purchase price
of the holdings of the Frid-Mullins Coal & Coke Company,
Incorprated,'' and that Mr. Caldwell advised you to sign that
contract with that provision in it?
A. I do. Mr. Caldwell also advised me to have written
into the minutes of the Burneagle Coal & Coke Corporation
that I had taken care of the lumber company draft at the National Business Colleg·e some time last year. We wanted that
written into these records to show that we had this $100,000
coming to us on the original purchase price of that property.
Q. What precaution did you take to see that it was written into the records of the Burneagle Coal & Coke Corpora-
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tion'
A.

None.
You 'vere not so very anxious then to have it 'vritten
into the records, were you, if you took absolutely no
[920] precaution to see that it was thereY
A. At that time, having all of the faith in the world
in Mr. Walker's business integrity, and having his name on
a contract duly signed, and caring nothing about- as to what
Mr. McNulty or Mr. Obenchain might do, I felt that when it
was written into the face of the contract and signed by James
E. Walker that it wt>uld be put into the minutes, that it would
be done. I 'vent west, believing that it had been done, and
did not find out any different until we got the report of the
investigating committee.
Q.

The taking of depositions in the above styled cause is
adjourned to 8 o'clock P. M~ August 14th, 1923.
Pursuant to adjournment the taking of depositions\ is
resumed at 8 o'clock P. M., 1923.
Mr. Henritze on the stand.

Examination continued.

'By Mr. Hall:
Did I understand you to say that when you got control of the stock of the Frid-Mullins Company, that is
[921] when you acquired over 1250 shares of it, that you saw
Mr. Walker about March 17, 1917, and asked him about
:finding a s.aw mill man for you. Did you make that statement or not?
A. If I said the date of lVIarch 18, as the date on which
I secured more than 1250 shares of the stock, it is correct.
Q. Am I mistaken in understanding you to say that it
was on or about :Niarch 18th, that you first saw Mr. Walker?
A. Not necessarily f
. Q·. Well, had you acquired over 1250 shares of· the property prior to March 18th?
·
A. I had on or about this date securecl more than 1250
shares.
Q. Then, I believe you stated that about March 22 or
23 you commenced your negotiations with Mr. Walker, a.nd
Mr. McNulty and Mr. Obenchain for the sale of the property.
Is that correct?
Q.
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A. It is.
Q. You also stated that 'vhen you commenced these
negotiations with Mr. Walker, 1\fr. McNulty and Mr. Obenchain, that you had up as collateral over 1400 shares of the
stock of the Frid-Mullins Coal & Coke Company, which you
had bought and paid for. Is that correct'
A. I do not remember having made any statement that
I had 1400 shares of this stock up as collateral 'vhen the negotiations commenced with Mr. Walker.
[922] Q. Well, if I am mistaken in understanding you to
say that you had it up as collateral, did you make the
statement that you had bought and paid for over .1400 shares
when you commenced these negotiations on March 22nd or
23rd, 1917?
A. You could have easily have. understood me to say
that I had purchased 1400 sha.res of this stock or contracted
for same on this date, and that the stock was being held subject to the confirmation of an Ohio Court for the delivery of
the stock, the only question being that on the contract for the
delivery of the stock I ha.d reserved the right to anticipate
·
the notes that I had given ou the stock.
Q. Which stock was it that you bought throug·h the Ohio
Court, the 833¥2 shares or the 2771/2 shares? Maybe I can
help you~ In your previous deposition, on page 12, you said
that you ·acquired 833:Y2 shares of the Frid_:Mullins stock
about February 1st, 1917, through A. J. or J .....~. Shaw, Receiver for the Fridman Lumber Company, did you not Y
A. That is correct.
Q. You also state on the same page of you~ deposition
that you acquired 277112 shares through a new receiver who
had been appointed to succeed J. A. Shaw·who resigned about
two 'veeks later· than you acquired the first 833%
[923] shares. It that correct?
A. It is.
Q. On page 13 of your previous deposition, you stated
that the .balance of the entire outstanding 25 shares amounted, as I recall, to 1388 and a fraction shares, the balance of
the outstanding 2500 shares amounting, if I recall correctly
to 1388 and a fraction shares, which was acquired through
,J udg·e Leftwich. Is that correct 7 .
A. It is not.
Q. Well, who did you acquire it through, the balance
besides this 833lh and 277 ¥2 shares?
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A. Judge Leftwich, C. B. Daugherty, W. R. Lilly, as I
remember, Attorney for R. L. Shrewsbury, deceased, and
Mrs. Mae Mullins.
Q. On page 16 of your previous deposition you were
asked the following question-" So •if I understand you as
soon as that contract of April 16th, 1917, was entered into.
you turried over to N aaman Jackson, Trustee, the entire capital stock of the Frid-Mullins Coal & Coke Company to be
held as Trustee and turned over to the Burneagle Coal &
Coke Corporation'' to which you answered ''I immediately
instructed my attorney, H. A. Davis, of Richmond, Ohio, and
Judge Leftwich of Huntington, West ·virginia, who was acting as Trustee for Mrs. Mullins, C. B. Daugherty, W. R. Lilly
and F. C. Leftwich, and immediately sent to the First National Bank of Logan, West Virgini~, the stock that was held by
·
them as Trustee." Now, what stock was it that H. A.
[924] Davis, your attorney, of New Richmond, Ohio, held as
Trustee, as stated in that answer?
A. He did not ·hold it as Trustee. He was acting as my
attorney and negotiated 'vith the Trustees of the Fridman
Lumber Company.
·
Q. So then, he held your stock, 8331;2 shares and 277¥2
shares, that you acquired from the Fridman Lumber Company. Is that correct?
· A. Not only the 833 and a fraction shares, originally
owed by the Fridman Lumber Company, but some smaller
certificates owned by individual members of the Fridman
Lumber Company, Bankn1pt, and as I remember the stock
. of F. C. Leftwich and C. B. Daugherty 'vas probably held by
these people in the office of C. E. Fridman who had some kind
of a contract with ,Judge Leftwich to surrender these certi:fi-_
cates of stock for legal services rendered either the Fridman
Lumber Company or the Ji,rid-Mullins Coal & Coke Company
or both. I do not recall just who had possession of these certificates when I open eel negotiations with Judge Leftwich to
secure 1\frs. 1\fae 1\:fullins' stock for me. I personally delt with
W. R. Lilly for himself, and R.. L. Shrewsbury, his deceased
law partner. These negotiation~ were all prior to March 31st
when I was elected President of the Frid-Mullins Coal & Coke
Company.
.
Q. You have told us how you acquired the 833¥2 shares
and· the 277% shares and when you acquired them. When
and from whom did you acquire the next block of this
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[925] stockT
A. The first block that I contracted for was immediately on my return from New Richmond, or I should have
said from Cincinnati, where I secured the 277¥2 shares. I
saw Judge Leftwich on. my way to Logan from Cincinnati
and secured his services as attorney to corral for me the balance of the outstanding stock; Judge Leftwich telling· me that
there had been some trouble as between the original stockholders of the Frid-Mullins Company and that they would be
glad to have me handle the property, regardless of a sale
of the stock ,and suggested that I see Mrs. Mullins personally
as he was her attorney and he felt that I could make as good
a deal with her as anyone else could.
Q. You have done a lot of talking but you have not
answered the question yet. The question is simply this-that
after acquiring the 8331j2 shares and 277¥2 shares, as you
have stated, from whom and 'vhen did you acquire th~ next
block of stock, and how many shares did you acquire Y
A. I think my previous answer stated that I secured the
first block of stock from F. C. Leftwich, immediately on my
return from Cincinnati.
Q. Whose stock was it!
A.. F. C. Leftwich and C. B. Daugherty.
Q. How much did each of them own respectively?·
A.. I do not recall. I think it was a block of 92 or 97
shares each. ·
Q. Was that stock acquired and paid for by note at
[926] tha~ tjme and became yours absolutely?
A.. It was not paid for at that time.
Q. Well, was it paid for by note Y
A.. It was paid for in full by check and note on March
31st.
Q. That i& the D. E. Daugherty stock and the F. C._Leftwich stock, N o,v, when and from whom did you acquire the
W. R. Lilly stockr
A.. From W. R. Lilly.
Q. When did you .acquire that from W. R. Lilly 1
A. I contracted with It,. C. Leftwich for the Leftwich
and Daugherty stock in the morning and· took the afternoon
train for Logan the same day and entered into negotiations
with W. R. Lilly, for the stock he controlled.
Q. Was that on March 31st, 1917 Y
A. No, sir.
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Q. When was it'
A. I do uot recall the exact date.
Q. Well, do you know whether or not it was before or
after the stockholders meeting on :Wlarch 31st to which you
have so often referred?
A. It was before, some two or three weeks ..
Q. Did you acquire the Daugherty and F. C. Leftwich
stock before or after the stockholders meeting of the 31st of
March 1917?
A. Before.
Q. How longf
A. I contracted for this stock some two or three weeks
before the meeting and none of the stockholders want{927] ed to deliver the stock until there was some arrangement made about the back taxes, and one or more judgments had been settled of the Frid-:htlullins Coal & Coke Company. All of the holders of these thirteen hundred and some
shares of stock, suggested that we would all get together at
our meeting-that each stockholder would pay his proportionate part of the taxes, judgments and claims of the company,
so that it could all be closed up at one and the same time. This
was done without exception amongst Daugherty, Leftwich,
Lilly and Mrs. Mullins. We got all of the claims together
against the Frid-Mullins Company on the morning of March
31st and gave Judge Leftwich our individual check covering
these itemized accounts on this date. Immediately after this
settlement of tliese claims and accounts all of this stock 'vas
turned over to Judge Lefh\rich.
Q. Was that settlement made that you speak of in the
morning prior to the stockholders meeting?
A. These matters, as I remember, all came up in the
stockholders meeting.
Q. If the stock had all been bought and paid for by
you and the settlement had been made of all of these outstanding· claims, why was it that the stock was not delivered
to you instead of ,T udge Leftwich?
A. ' For the reason that I gaYe ,J ndge Leftwich a check
covering the tax payments, and the individual notes of
[928] the ·different holders of the Frid-Mullins stock~ and
with the understandinK that this stock was to be delivered to them as owners, giving them sufficient time in which
to get their stock in the hands of Judge Leftwich, there be. ing a. question as to the one share that was lost, wl1ich was
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Mrs. Mullins' share.
Q. When did you acquire Mrs. Mullins stock. Was it
before or after the meeting of March 31stt
A. I contracted for this stock some two and a half weeks
before the meeting of March 31st. I take it that it was about
that time. After having seen Judge Leftwich on the first
trip to Huntington, I went to Mrs. Mullins' home in the country and bought her stock. This trip to Mrs. Mullins' home
was made immediately after the negotiations had been closed
with W. R. Lilly, ~Irs. Mullins' being the last stock that I
contracted for. Judge Leftwich did not want Mrs. Mullins
to know that he had contracted to sell me his stock, and while
Mrs. Mullins did not deliver to me any stock on this trip she
agreed to sell it to me at any figure Judge Leftwich would
take for his stock, we having previously agreed on the price
that~ was to pay him for his stock, and this matter had to be
handled in this· seemingly peculiar manner.
Q. Were all of the stockholders of the Frid-Mullins Coal
& Coke Company present in person at this meeting on the
31st day of March, 1917?
A. All o£ the living stockholders of the company were
present. R. L. Shrewsbury having died a few months
[929] before, his stock was in the hands of his brother-in-law;
I believe it was, R. L. Lilly. ·
.
Q. You have stated, J\IIr. Henritze, that you have all the·
notes given for all of this stock marked paid. Will you produce them, please 7
A. I believe I stated that I had the notes made to Mrs.
Mae Mullins, S. A. Leftwich~ D. B. Daugherty, W. R. Lilly,
and A. J. Shaw, Receiver. It is not my intention to file these
notes as part of this evidence.
·
Q. I suppose they have been lost in one of these severa~
fires in which all the rest of your papers have been destroyed,
haven't they 7
A. I do not think so. I have them in my possession tonight, and will be glad to submit them to the court at any time,
if he sees fit.
·
Q. I show you a paper 'vhich purports to be the m:nutes
of a meeting of the stockholders of the Frid-Mullins· Company
on the 31st· day of March, 1917, and that paper appears t~
have your signature to it. Is that signature genuine!
(Witness reads paper).
Q. Don't you know your sig·natnre, 1\[r. Henritzef
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A. I recognize the signature as mine, yes .
.Q It took you a long time to do it, didn't it Y
A. Time is about the cheapest thing I have. · I have
[930] more of that than anything else.
Q. Does that minute of the stockholders on the 31st of
March correctly set forth the owner ship of the ·stock as it
stood then7
A. In so far as the stock books were concerned. I have
previously filed a receipt from Mr. Leftwich, Secretary, stating that I had that day purchased the stock.
Q. This minute says there were present at this meeting,
W. P. Henritze, owning 1,111% shares, Mrs. Mae Mullins,
owning 833lf2 shares, W. R. Lilly, owning 370 1-3 shares, D.
B. Daugherty, owning 92 1.;.3 shares, F. C. Leftwich owning
92 1-3 shares. Is that minute over your signature correct?
A. It is not.
Q. Were these people named there as being actually
present? ·
A. Th~y were.
Q. Did they actually own the stock that this minute says
that they owned Y
A. The stockholders of the corporation sho\v that they
owned that stock. I had a receipt from the court for my
1,111:Y2 shares of stock. I had previously contracted for this
stock and it had never been transferred on the books, and as
before stated, Judg·e Leftwich, Mr. Daugherty, and Mr. Lilly,
did not care that any other stockholders might know
,[931] what they had contracted to do with their stock. They
were dealing as individuals with an individual. That
is 'vhat this meeting 'vas called for, it was to close up the
business of the Frid-Mullins Coal & Coke Company in so far
as they were interested, and to turn over to W. P. Henritze
2500 shares of stock which _he had previously contracted for.
Q. · If W. P. Henritze had previously contracted for all
of that stock, why was there any occasion for anything secret
.
among the stockholders~?
A. Because I was dealing with them at a distance of
200 miles apart and as indiv1.duals.
·
Q. But when your contracts were already made, ·as you
·have stated, to purchase all of that stock, what was the occasion for it then?
A. These contracts were nothing more than verbal contracts, and knowing there may be a question as to whether
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they .should have done anything to deliver the stock to Henritze and lmowing that there were obligations of the F~d
Mullins ·Company outstanding that I wanted to certify before
I closed for the balance of the stock, I thought it ought to be
that way.
Q. If .you had bought or contracted to buy the stock of
J\!Irs. Mae Mullins, W. R .. Lilly D. B. Daugherty, ~nd F. C.
Leftwich, why were they elected directors of the company for
the ensuing year Y
A. Because at that time I expected to develop the property myself and needed a board of directors.
[932] Q. Is that the only excuse you had for electing these.
people who had absolutely no interest in the company
as Directors?
A. I do not know of a better one.
Q. Well, if you do not you had better find out.
A. Maybe I will.
By· Mr. Hall: I file ·as Exhibit No. 5 a copy of tile resolution above referred to of the stockholders meeting ·of the FridMullins Coal & Coke Company held at Huntington, West Virginia on the 31st day of March, 1917, and will ask that it be
marked for further identification as Exhibit No. 5 with the
testimony of W. P. Henritze.
''Minutes of Stockholders 1\IIeeting.
Pursuant to notice duly given the stockholders of the
Frid-Mullins Coal & Coke Company met at the general office
of said company at Huntington, Cabell County, West Virginia., on the 31st day of March, 1917, at twelve o'clock, noon.
There were present at this meeting W. P. Henritze, owning 11111-2 shares of stock, J\lfrs. Mae Mullins, owning 833 1-2
shares, W. R. Lilly owning· 370 1-3 shares, D. B. Daugherty,
owning 921-3 shares and F. C. Leftwich, owning 921-3 shares.
It being ascertained that all of the stockholders of said
company were present and all of the capital stock of said
company being represented in the 'meeting, the following business 'vas transacted: W. R. Lilly was elected Chairman of
the meeting and F. C. Leftwich, Secretary. Thereupon
[933] the stockholders proceeded in the manner provided by
the· By-Laws to elect a Bo·ard of Directors for said
company to act as such until the stockholders of said corpora-
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tion shall elect their succesors and such successors enter upon
the discharge of their duties, viz : W. P. Henritze, Mrs. Mae
Mullins, W. R. Lilly, D. B. Daugherty and F. C. Leftwich.
No further business appearing, on motion the meeting adjourned. ·
W. P. HENRITZE,
Chairman.
F. C. LEFTWICH,
Secretary.''

Q. You also held a·directors meeting on the same day~
A. Yes ..
Q. I sho·w you the minutes of the Directors meeting immediately following the stockholders meeting of the FridMullins Coal & Coke Company on the 31st day of March, 1917,
and will ask you whether or not that is a correct copy of the
minutes of that meeting which appears to be signed by you~
.A It is.
Q. I offer as Exhibit No. 6. the copy of the minutes of
the ·Directors meeting of the Frid-~fullins Coal & Coke Company held on the 31st day of ~farch, 1917, and 'vill ask that it
be marked for further identification as Exhibit No. 6.
[934]
"Minutes of Board of Directors 1\feeting."
Immediately following the meeting of the stockholders of
the Frid-Mullins Coal & Coke Company held on the 31st day
of March, 1917, at the office of said company in Huntington,
Cabell County, West Virginia, the Board of Directors of said
Company held a meeting at which the following business was
transacted; First : The following officers of said company
were duly elected: W. P. Henritze, President; 1\tfrs. Mae Mullins, Vice-President, and F. C. Leftw~ch, Secretary and Treasurer. Second: On motion of F. C. Leftwich, seconded by D.
B. Daugherty, the following resolution was unanimously
adopted:
Resolved, 'l'hat the President of this Company be and he
is hereby authorized to ascertain whether any person or persons are -trespassing· upon the lands belonging to this company and to take all necessary steps to stop and prevent such
trespassing, and to take all steps necessary to protect and
defend the company's title to said land and its interests in
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the premises; and he is hereby authorized to institute and
prosecute any suit or suits necessary in the premises.
There being- no further· business, the meeting of the
Board of Directors, on motion, adjourned.

W. P. HENRITZE,
President.
F. C. LEFTWICH,
Secretary.

Q. Mrs. Mae ~Iullins was elected Vice-President, according to this minute of the directors meeting, and F.
[935] C. Leftwich was elected Secretary and Treasurer.
Why did you elect these people officers of the company
if they had sold their stockY
A. My previous answer will cover the proposition. As
·I remember these directors were elected fo~ the time beingwith the understanding that when I got ready to perfect ~
orgamzation, if for any reason I wanted a resignation it
would be gTanted, and I was under the ~pression that if
the stock went into the hands of less than five stockholders
that we would lose our charter, and we just let the officers of
the old company stand ·as they ·were with the exception of the
Presidency which I accepted.
Q. Did I understand you correctly to say on your direct
. ex8mination that the Mae Mullins stock was the last stock
boug-ht, and that that stock was paid for on March 31st,
19177
.
A. It was the. last contracted for and bought and was
paid for on March 31st, 1917.
Q. You stated that you were dealing with McNulty..
Obenchain and Walker, and R. Schreck, and not with a view
of forming a company. Vias that statement made by you and·
8m I correct in understanding tha.t that statement was made
by you and is it correct 1
A. It is.
Q. 'Vhy did you provide then in your first contract
[936] of April 6th, 1917 for the formation of a company and
your participation in the $2.00 per share on the stock
sold that ''re have talked so much about Y
A. The contract that we have talked so much about
embodies the only contract that I had, either with Mr. Walker,
Mr. Obenchain and ~Ir. McNulty as individuals, or with a
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Corporation to be organized, or with .Nit-. Obenchain and his
selling organization, as previously covered in my a:nswer.
Had these been three different contracts as between Henritze
and Walker, McNulty and Obenchain, or as between a proposed Corporation, they would probably have been worded
more clearly. The only contract that I have signed by Obenchain and myself was embodied in this contract signed on
A pril16th, 1917.
Q. I show you the original of a telegram from J. J{.
Anderson to C. S. McNulty, dated Charleston, West Virginia,
March 23rd, 1917, and in which it is stated, "Letter received.
Recommend pay F. Schoew, 504 ::B,irst National Bank Building,
Huntington, West Virglnia.'' Did that have reference to the.
examination of this property pursuant to the negotiations
you had with Mr. McNulty, ~Ir. Walker and Mr. Obenchain?
A. Having never heard of Mr. Anderson's telegram previous to this investigation, I am not sure. I recommended to
these gentlemen that they get in touch with the State Geologist. The only thing that I personally know is that Mr.
White's office was called at Charleston, West Virginia, while
I was in the office.
Q. If this telegram that I am showing to you relates
[937] to this transaction and the examination of the Frid1\'Iullins property, then your negotiations with Mr. McNulty, Mr. Obenchain and l\1r. Walker must have commenced
at least as early as March 22, 1917. Did they not?
- A. If that original wire applies to the examination of
the Frid-Mnllins property, yes.
Q. You had not applied the l\fae Mullins ~tock then?
A. How do you know~~
Q. I go by your answers to questions that ha,;e been
asked you here.
A. If I remember, my answers as to when I negotiated
for the Mullins stock was that I contracted for· it some two
and a half weeks previous to ~larch 31st.
Q. Did you not state just a few minutes ago that you
had not given-did you not state that you did not have anything but verbal contracts with these stockholders when the
meeting was held on March 31st, 1917 at Huntington Y
A. I have always been under the impression that you
could make a verbal contract or anyone else could demand the
stock of any other properties they might agree to buy and
both parties could be held to such contract, and I am yet under
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that impression.
Q. Do you consider that you own and control stock in a
corporation when you simply have a verbal contract for the
purchase of it, and you have paid no money on the stockY
A. Dealing with all of the parties personally except
.[938] Mrs. Mullins I considered them gentlemen's contracts,
. I considered them as good as any that might have been
put in writing, they being established business men in the
community in which they lived.
Q. The Eagle seam of coal is sometimes known as the
Nichols seam, is it not 7
. A. I never heard it designated as such a seam.
Q. Did you ever hear it designed as No. 1 Gas and
Ea~l
·
·
A. I did not.
Q. Did you ever hear it called the Lord Kittinger
seam. I
·A. Not locally. As I remember, such a name was applied to this coal by the State Geologist. Each of these mining· territories have a local name to a certain extent.
Q. You have filed the Hubbard report or offered to fiie
.a copy of it as part of your deposition, have you not I
A. I have.
Q. And you had that report when you commenced. negotiations with Mr. McNulty and these other gentlemen,
didn't youY

A. I did.
Q. I show you what purports to be an original copy of
that report, and I will ask you to look there at seam No.6 and
see if the Eagle seam is not designated as being on this property.
·
A. What we term in the Logan Field as the Little Eagle,
this is laying according to tllis report in an elevation of about
twelve or thirteen hundred feet above the seam, designated as
the Eagle Seain on this property.
Q. You were familiar with that Hubbard report wheu
[939] you took up these negotiations with ~fr. }.!IcNulty and
others I
A. Yes.
Q. On page 25 of your previous deposition, in the answer which I have read to you before, you make this statement: "I not only had an additional Engineer's report made.
to take care of photographs of the coal, but loaned the cor-
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poration or entered into a verbal agreement to finance them
for a $5,000 Diamond drill contract, the new Corporation hav~
ing no money." What diamond drill contract did that have
reference to 1
·
A. The Sullivan Machinery Company contract or any
other that might be made.
Q. You agreed to loan the corporation $5,000 to pay for
that .or to finance them for that contract?
A. Some months later, after the deal had been closed,
yes. We always contemplated staking the property for the
Pocahontas No. 3 seam.
·
Q. This Diamond drilling appears to have commenced
[940.] about January, 1918, and was completed, according to
the records of the Sullivan Machinery Company, on the
30th of April, 1918. You were familiar with the reports made
of the results of that drilling·, were you notY
A. I 'vas not.
Q. Did Mr. McNulty and Mr. Walker let you know they'
had had the drilling done 'vhen you had agreed to finance
them for it to the extent of $.1,000.
A. After the gentlemen had put down Hole No. 1 and
had gone to a depth of five or six hundred feet, I wanted them
to discharge the company that was doing the drilling and stop
the expense, because I was satisfied there was nothing that
could not be better prospected by drift openings on the other
seams.
Q. Well, you did know about IIole No. 1 then 1

A. I did.
Q. And they did not give you any information about the
other two holes?
I was only interested, as you say, in the other three holes,
taking your word that that is what was put down. I do not
know the number of holes made. The only thing I was part.ieuJa.rly interested in w·as locating the Pocahontas Seam.
Q. The point in my question is as to whether or not
.[941] ~{r. ~IcNulty and Mr. Walker gave you information as
to the results of the drillings of the other holes?
A. They did not.
Q. You were a very substantial stockholder in the corporation, owning $17,500 worth of stock-of preferred stockY
A. I did not own that amount of stock.
Q. Had you sol.d it?
A. Some of it, yes, sir.

.
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Q. Ho'v much did you oWn Y
A. ·Probably $10,000 worth. .
Q. · And still you got no information as to these drillings Y
A. I did not. I, however, made an effort to get it.
Q. From whom Y
·A. Mr. McNulty and 1\tir. "\Valker.
Q. What reason did they give you for not furnishing you
the information? · .
· A. It seems that they had a. 1\!Ir. Robertson, an engineer,
who had been employed by Mr. McNulty, on the property. I
was never able to get his report. It seems that the Sullivan
Machinery Company were drilling, as I understood, with Mr.
Robertson, and Mr. Robertson was reporting to the office.
Q. You had an agreement with these gentlemen, as
[942] you have stated sev~ral times during the course of this
examination, that the promoters were to control the
company for the first three years, I believe, did you not?
A. I did not.·
Q. Well, what did you say about that!
A. That the purchasers of the common stock could control the operation of the company for the first three years,
· with the understanding that the dividends be regularly paid
on the preferred stock. May I go back to the Sullivan Machinery Company's contract and the reports of these openings?
Q. You may. We would like to have all the information
about that that we can get.
A. Along about this time I was trying every way I knew
how'to get my money that was coming to me on this property.
While I was never shown these reports as they came in, the
· only ones that I ever saw were on Hole No. 1. I was always
under the impression that 1t{r. McNulty and Mr. Walker were
holding out on Henritze, were holding up his money, holding
up these reports until a settlement had been made, but as previously stated, the only report and only log that I ever saw on
this contract was on H~ole No. 1. I got that by going to the
property and opening the place there myself.
Q. So, if I understand you then, you did not even get the
information as to Hole No. 1 from either Mr. Walker or Mr.
McNulty?
A. No, not until after I had given him the findings
[943] as I saw them there. vVe had two seams of coal in
mind when we started thi~ Hole No.1, the first being to
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determine the thickness of the seam that I figured would lay
within 25 feet of the surface at the mouth of Spice Creek,
and 'vhat I figured the Pocahontas No. 3 should run was between three and five hundred feet. It was understood as between the officers of the Burneagle Coal & Coke Corporation
and W. P. Henritze that they mig·ht hold up his first payment of cash sufficient to take care of this first hole and not
go to a greater depth than 600 feet.
Q. Going back to the contract to control the company,
I have in my notes here the fact t.hat you made the statement
on your direct examination that the property was to be controlled and developed by the original promoters. Am I mistaken in taking down your statement in that regard Y
A. You were not mistaken. It was contemplated that
the common stock was to control the operation and development of the property for a term of three years, providing that
the said stockholders regularly received their 7 per cent. dividends. When I agreed to accept the $100,000 worth of common stock on April 16th it was talked that this would be done,
they assuring me that if the property was properly managed
that we would retire all of the preferred stock in that time.
·
Q. Was it not also contemplated that the original pro{944] moters, as you described them in your direct examination, 'vould control the common stock?
A. Never.
Q. Well, were the original promoters to control the development and operation of the property?
A. Only as officers of the company, Mr. Walker being
Pres:dent, Mr. McNulty Secretary and Treasurer, and it was
contemplated that there be a regular board of Directors elected from the preferred and common stockholders to handle the
property.
.Q I-Io'v could that continue for three years and the development and operation of the property l)e u1~:ler the control
of the orig·inal promoters unless the original promoters controlled the common stockY
A. I was under the jmpression that a certificate of stock
could be easily worded carrying a clause that the common
stock would control the property, or that the pref~rred have
no voting power, that it was subject to call at any time on the
. payment of the principal and accrued dividends.
Q. But how could the original promoters control the deveiopment and operation of the property unless they con-

678
trolled a majority of the common stock, if it was to have this
voting power that you describe?
A. That was up to the promoters, as you call them, to
secure the control by purchase or any way they .might see fit
to handle the property, in so long as my interest was protected.
Q. You were a party to that agreement, were you not Y
· [945] A. Not only a party but demanded that it be written
into th~ contract of April 16th.
Q. And your stock in the corporation was bound by that
agreement, was it not?
·
A. It was.
Q. Now isn't it a fact.:_
A. (Interrupting) Pardon me Q. Go ahead then.
A. I purchased preferred stock in this corporation
under this contract, expecting it to be called.
Q. Isn't it a fact that you and J\IIr. McNulty and Mr.
Obenchain. and Mr. Walker agreed among yourselves that
you would have the control of the common stock and thereby
control the company and carry out this agreement which you
say you made among yourselves Y
A. Absolutely no. No such agreement as that was ever
contemplated or ever entered into.
Q. If there was not, how were the original promoters to
control the organization and development of the company?
A. I know nothing of the original promoters either controlling or trying to control the company. ·My contract with
these gentlemen was that the holders of the common stock
were to control the property. for three years.
Q. The contract of 1\{ay 7th, 1917 says that you were to
have $50,000 of the Promoters stock, does· it not f
A. That is what it says.
Q. The cqntract of April 6th. 1917~ says that you are
to have 20 per cent of the $2.00 that was to be divided up
among the promoters, does it not f
A. It does.
[946] Q. You were pretty closely associated with the promoters then, were you not?
A. About as closely asQ. (Interrupting) You made the statement in your direct examination that you were not on the inside with the promoters. You were on the inside to that extent, .that you were

to get 20 per cent. of the $2.00, $50,000 of the promoters stoc~
and that the four of you had agreed that the original promot~
ers were to control the company for three years T
A. There was. nothing on the inside with regard to the
20 per cent, of the $2.00 or the $100,000, of the common stock
that was to be delivered to W. P. Henritze, as part of the purchase price of this property.
Q. That did not put you on the inside with them Y
A. Not as I ·would interpret it, no.
Q. Neither these three things I mention to you had the
effect of putting you on the inside with the promoters?
A. In so far as the common stock 'vas concerned,
[ 947] every purchaser of a share of the stock ha~ an equal
right. Had I been paid in cash $237,500 I might have pul"chased enough of the common stock to have given me control
of the same.
By 1\tir. Coxe :
Q. What is a promoter f
A. I do not know.
Q. Ivlr. Henritze, in response to a question from Mr.
Hall, you stated that the maps which BeDoe, Wilson, and McCorkle furnished you, and the other data that you assembled
in connection therewith, had been in your hands all the time
since you received them from the engineers. Did Mr. Obenchain see them or were copies of them furnished him 7
A. Yes.
·
Q. You also stated that you were authorized by the officers of the Burneagle Coal & Coke Corporation to purchase
other properties for them. Did you purchase any other properties?
A. I never closed a deal for any property. 1 was authorized by :Nir. l\IcNulty to purchase another tra-ct if possible,
in the big bend of the Guyandotte River, and also the R.. ·:B,.
Mitchell property. This, however, was done some months
after the deal bad been closed. I rendered a bill to the Burneagle Coal & Coke Company, not for any of the orig[948] inal work done but on my return from the west, I went
to Huntington, hired an automobile and went up to the
home of Mrs. Christian and tried to close a deal for the Burneagle Coal & Coke Company.
Q. There has been introduced a memorandum dated November 23rd, 1917, showing, as I recall, a bill rendered. py you
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to the company fo:r $127.00 for two trips, as I ·recall, to the
property. What were these trips for?
A. One 'vas a trip to the home of Mrs. Christian, who
lived above Huntington on the Ohio River, and the other was
to the home of R. F. Mitchell who lived on the property.
Q. Reference has been made in the depositions to two
different fires in 'vhich papers relating to the services per·
formd by Wilson, BeDoe & McCorkle, 'vere destroyed. Do I
understand that one of these fires was a fire in West Virginia, and destroyed the papers of Wilson, BeDoe and McCorkleY
A. Youdo.
Q. Where was the other fire~
A. In the lobby of the Roanoke Theatre.
Q. Were you an officer of the Roanoke Theatre Company?
A. When I went to Logan and while these negotiations
to this property were going on I had been Vice President and
General Manager of the Cqmpany.
Q. ·Did you have ·a desk in the Roanoke Theatre Com[949] pany's premises Y
A. I o'vned 50 per cent of the stock in the Roanoke
'rheatre Company. My brother, after I left here, acted as
Manager for a ~e'v "reeks, and 'vhen my brother and myself
went to Logan on the Cook-Shops deal which was closed just
about the time we commenced to buy this stock, the contents
in my desk were moved from the office to the second floor
over the lobby of the Roanoke Theatre, which 'vas then occupied by the Newark Shoe Company. This fire destroyed a
number of my papers, both relating to the theatre and other
matters.
Q. That 'vas the fire on Campbell Avenue in the City
of Roanoke, Virginia~
A. Yes, sir.
Q. Do you rememberl about the date of the fire and
where you were when the fire took place?
A. I was in Florida when the fire happened.
Q. Do you remember when it was or do you remember
the year?
A. As well as I remember it was in 1918. I was in California 'vhen the Shoe Company burned.
Q. I only want to ask you one more question. Mr. Hall
asked you if you did not.· state on your previous examination
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in September, 1922, that if the promoters did not make an
agreement to control and develop the corporation properti~s
for the first three years-I understood you to say they had
made such an agreement. Later I understood you to
[950] say that they had not made such an aoo-reement, that the
agTeement was for the common stockholders to control
it. Just which did you mean?
·A. The contract states that the common stock was to
carry the voting power for a period of three years, providing
the dividends were regularly paid on the preferred stock.
By Mr. Caldwell:
Q. You were asked a question by Mr. Hall on your Cross
Examination with reference to the stock held at one time by
a receiver or someone named Shaw, and as controlled by your
attorney, Robert A. Davis. Will you please file the letter
referred ·to by yon in your deposition as of lVIay 17, 1917,
which letter was received from l\1.r. Davislj?
By Mr. Hall.
The question and ans,ver thereto are objected to as the
letter referred to in question is incompetent as evidence in
this case.
A. I file the letter as requested. I made the statement
to Mr. Hall in my examination that prior to the entering into
of the negotiations with Mr. 1\IcNulty and Mr. "\Valker that
I had secured more than 14QO shares of the stock, and one of
the reasons lJesides those mentioned, my not having the stock
in my possession is covered in this letter from Mr. Davis, the
letter being dated May 17th, 1917, and sent to me from New
Richmond, Ohio, and which letter reads in part as follows:
"W. P. Henritze, Roanoke, ·va., I am mailing you today
[951] to F-. C. Leftwich, IIuntingion, West Virgignia, the following certificates of stock in the Frid-1\fullins Co.
No.
No.
277
277
27'7

9-5-55 shares10-555 shares of No. 12.
sl1ates of No. 16.
shares of N"o. 17.
sharos-

I have been delayed in sending the certificates as I promised you in Cinciqnati for the reason that the Receiver would
not agree to let me do so until now. My explanation of this
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letter is that A. J. Shaw had died. From the .time I bought
this stock the new receiver had to·be shown the contract as between Mr. Davis and Mr. Shaw. I had an agreement that I
was to anticipate these payments if I so desired and out of
every prospect of me being able to get a discount on the purchase price to be paid by a certain date. I was able to save
the interest on these notes, and pay for this stock. I herewith file the letter. I was also under the impression that some
of these certificates embodied 1\IIr. Daugherty's and Mr. Leftwich's stock, as before stated in my testimony. However, I am
unable to distinguish which was which.
By Mr. Hall.
This fellow, Robert A. Davis, that you have been speak[952] ing of as an attorney appears to he an insurance agent,
judging from his letter head.
A. As I remember he had a sign hangirig over his office
stating "Robert A. Davis, Attorney at Law.'? I do not lmow
·that this always means anythine:.
~rhe taking of "depositions in the a hove styled cause is
adjourned to ten o'clock vVednesday 1\'lorning, September 5th,
1923, for the purpose of completing the depositions of C. S.
McNulty.

[953]

Henritze Exhibit No. 1.

J-Tuntington, W. 'ra., !!larch 31, 1917.
This is to certify that W. P. Hem·itze has this day purchased from lVIrs. 1\IIa.e ·~Iullins, W. ~. Lilly, D. B. Daugherty
and myself 13881/2 shares of the capital stock of the FridMi.lllins Coal & Coke Company, which I hold as Trustee, and
which, together with lllllf2 shares of same already owned by
him makes him the owner of the "rhole of said stock..
T. C. LEFTWICH.
Depositions of D. P. Persing·er and others, taken on behalf of defendantR, at Roanoke, 'Tirgin,ia1 on the lOth day of
December, 1923.
·
·
[954]

PRESI~NT

,Judge Vt . .J. Henson, attorney for C. S. McNulty and Jas.
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E. Walker.·
Mr. M. M. Caldw~ll, attorney for W. P. Henritze.
Mr. H. T. Hall, Mr. S. V. Kemp and Mr. Hugh A. White,
attorneys for Burneagle Coal & Coke Corporation.
Mr. H. E. Obenchain, in person.
Mr. C. S. McNulty, in person.
Mr. W. P. ·rrenritze, in person.
D. W. PERSINGER
D. W. Persinger, a witness of lawful age, being first duly
sworn, deposes as follows:
[955]

Direct Examination.

By Judge W. J. Henson ..
Q. Please state your age, residence and occupationY
A. 43 years old ; residence Roanoke County, Virginia;
occupation real estate and fire insurance agent.
Q. How long have you lived in Roanoke and vicinity?
A. My whole life .
.Q Do you know Mr. C. S. McNulty?
.A. Yes.
Q. How long have you known him f
.A. I think pretty nearly ever since I came to Roano~e;
I would say some fifteen or twenty years.
Q. Do you know Mr. W. P. HenrtizeY
A. Wes. sir.
Q. Ho'v long have you known him Y
A. Ever since he came to Roanoke.
Q. Did you ever have any dealings with Mr. Henritz~
as to a note dated March 15, 1919, executed by I. A. Luke, payable to the Burneagle Coal & Coke Corporation for $2,500.00¥
A. I took a note as part payment on No. 14 Campbell
.Avenue, the lobby entrance to the Roanoke Theatre, when I
sold it to Mr. Henritze. It was a note of a man named Luke,
payable to the Burneag·le Coal & Coke Corporation. I do not
remember the exact date; do not at this moment remember
the exact amount. It was $2,000. or $3~000.00. It was part
payment on this real esta~e.
Q. Do you recall what you did with that note f
[956] A. I used it, I think, as collateral at the American
National Bank of Roanoke, Virginia.
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Q. Do you la1ow who the endorsers on tha.t note 'vere Y
A. It was endorsed by Henry Schplz, Elmore Heins and
W. P. I-Ienritze.
.
Q. Was that note ever paid off at the bank?
A. It was not paid at maturity; I believe it was curtailed and partially renewed.
Q. You got th~ money on it?
A. Yes.
Cross I£xamina.tion.
By Mr. Hall.
Q. Have you any record showing the date of the transfer
of that note to von 7
A. I ha.ve ..not any record. The deed to this property will
sho,v. It was taken as part payment on this real estate, No.
14 Campbell Avenue. It was a private transaction and I do
not keep any accurate books of my private transactions. I
think it was the same date as that deed.
Q. Have you examined the hnnk records to see when that
note was ~ctually paid 1
A. I have not. I recall the details of it because as l
[957] stated it was not paid when it first became due. I had
a talk 'vith :Nir. McNulty one day. I understood he
knew· something about this gentleman before it was finally
paid.
Q. I vdsh you would furnish the date as nearly as you
caB by reference to the deed you refer to of when you acquired the note; and the information from the bank with which
you discounted the note, as to when it was paid and the pay·
ments that were made on it. ,Just make up a statement and
file it with the stenographer as EXHIBIT D. W. PERSINGER NO. 1 f
A. I will. It migl1t not have been exactly the date of the
deed but it was thereabouts. At the same time I sold Mr.
Henritze the building I also sold him some stock I o'vned in
the Roanoke Tlwatre. It w·as all one transaction~
And further

t.hi~

deponent saith not.

(Signature waived by consent of counsel.)
By agreement, the taking of these depositions is ad-
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journed until \V ednesday, December 12th, at three o'clock .
P.M.
:6ESSIE W. WATKINS.
Notary Public.
Pursuant to adjournment, the taking of these depo[958] sitions is resumed this the 12th day of December, 1923,
at three o'clock P. M., at the same place, the following
parties being present:
·
Judge W. J. Henson, attorney for Jas. E. Walker and C.
S. McNulty.
·
Mr. H. T. Hall, attorney for the Burneagle Coal & Coke
Corporation.
Mr. :WI.

-wr.

Cahvell, attorney for W. P. Henrtize.

Mr. C. S. McNulty, in person.
MR. E. T. P. EASLEY.
Mr. E. T. P. Easley, a 'vitness of lawful age-, being recalled by Judge Henson, testifies as follows:
Direct Examination.
By Judge I!en son.
Q. "When you were on the stand the other day, you \vere
asked to examine the books of the Burneagle Coal & Coke.Corporation and make off a statement of all the items which the
books sho'v were paid by the company to Mr. McNulty. You
have done so, I believe'
A. I have.
. Q. And have you made up a statement showing these
items¥
A. I have.
Q. Will you kindly file it as ''EX. E. T. P. EASLEY
AA"?
A. I do so file it.
Cross Examination.

By ~fr. Hall.
· Q. That statement that you have made up at the request
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of Judge Henson, shows attorney's fees, salary, expenses aud
items of that character that were paid Mr.l\.fcNultyT
A. Yes, sir, exclusive of fees on collections of notes.
Q. Why doesn't it include the fees that we paid on the
collection of notes~
A. Because they did not pass through the company's
[959] books, they were not entered anywhere on the company's books.
·
Q. Mr. l\l[cNulty simply d~ducted the fees for those collections and turned in the net amounts to the company?
A. Yes, sir.
,
Q. That statement that you made up for Judge Henson
does not include an account that Mr. McNulty had on the
books of the company designated "personal account"?
A. No sir.
Q. That personal account is set forth on the report of
the Investigating Committee, at page 11, is it notY
A. Yes, sir.
·
Q. That account briefly stated shows several amounts
paid to Mr. McNulty and a credit by one check of $2,500.00,
and shows a _balance due C. S. McNulty on that account of ·
$400.00 does it not Y
· A. Yes, sir.
And further this deponent sith not.
(Signatu~e

.[960]

waived.) ·

C. S. MsNULTY

C. S. McNulty, a witness of lawful age, being first duly
deposes as. follows:

~worn,

. Direct Examination.
By Judge W .•T. Henson.
Q. I believe you are the C. S. ~{cNulty, one of the defeQdants in this case and who previously testified~
A. Yes, sir.
Q. Since you have testified, have you gone over your
account with the cmnpany set forth on page 34 of the Committee's report 1
A. Yes, sir, I have.
Q. Have you made off this account in tabulated form t
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A. I have .
. Q. Please file it with your deposition as ''C. S. McNulty
No.1.''
A. I do so file it as requested.
Q. Are thore any items in the tabulated account that you
have just filed that did not enter into the tabulated account
on page 34 of the Committee's report. If so point out the
items?
·
A. There is one item on sheet three of the tabulated re. port which I have filed dated March 2, 1922, ''amount paid for
I. A. Luke, note at American National Bank, $2,500.00''
Q. Please explain why it was that this item did not enter
into the account on page 34 of the Co:r;nm.ittee 's report, and tell
us all about this entry of the Luke note of $2,500.00, giving
a full history of the transaction~
A. This I. A. Luke note for $2,500.00 had been turned
over to Mr. W. P. Henritze some time prior to March, 1922,
and he had transferred the origi.nal note to ~Ir. D. W. Persinger, just 'vhen I do not know, I have not the data to show
the transaction between Mr. Henritze and Mr. Persing·er. Mr.
Persinger discounted that note at the American N a[961] tiona} Bank, and when this Investigating Committee
came to me and advised me that I owed the company ·
for monies I had collected,; this $2,500.00 was part of the
money that they said I owed .. I did not think I owed them any
such amount as they said I owed, but it \Vas only a short time
prior to the meeting set for 1\{arch 2nd, and I paid them an
amount of money which included this note, $2,500.00. At the
time I had forgotten and overlooked how the Luke note \vas
paid. The letters and papers in reference to it had been
turned over to the Investigating Committee. To be perfectly
frank, I did not think I o\ved them tha.t much money-it wa:s
a gr.eat surprise to me, but it was close to the d.ay of the meeting and I d:d not have time, nor did anybody else have time to
go back and check it over and ascertain the fact that I did
not owe that much. I was certain I did not O\Ve as much
money as $5,611.82 that I paid to the Investigating Committee,
and as soon as I could I had my stenograpl1er who was 'vith
me at that tjme and I think, Mr. J{ulp. at the National Exchange or Mr. Ra,vson, to go over my account during that
time and see if they could not find any such item as that credited to my account. I made a like investigation at the Ameri~
can National Bank, whieh was done by taking my deposit slips
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and checking them against my pass book. It took a great deal
of time to do it, and I could find no such items as made up the
Luke note credited to my account at the American National
Bank. Then I recalled that Mr. Henritze had gotten quite a
number of notes and that l\{r. Persinger at one time held one
of those notes and it had gone past due. He came to me and
demanded that I get it renewed andre-endorsed for him. The
bank was willing to carry it if it was renewed and endorsed.
Then I spoke to Mr. Holcombe at the American National Bank
and he recalled the Luke note. As Mr. Persinger testified the
other day, as soon as I began to talk to him about it, he recalled that he held the Luke note and it had been paid to him
at the American .National Bank. I traced the matter further
and found that the Luke note had been transferred by Mr.
Henritze to Mr. Persinger, and Mr. Persinger had discounted
H "t i he American National Bank. It was originally for $2,500.00. It 'vas curtailed from time to time until it was finally paid. I therefore found that I had never personally collected or used any money that went to liquidate the Luke note.
In the nature of things it had to go to pay ~he note which had
been discounted and paid at the bank, but in this settlement I
made with the Investigating Committee, the Luke note of
· $2,500.00 was one of tl1e items that made it upQ. ~fade.up the sum of whatf
A. The sum of $5,611.82. I might add that I also found
from looking· over the correspondence in Mr. Easley's
,[963] office, th~ correspondence that took place between Mr.
Luke and myself. I 'vill explain further :
·
I find after carefully examining my records that the item
of $5,611.82 paid by me to the Bnrneagle Coal & Coke Corporation, in acco.rdance with the examination or investigation
of the books and papers of the company by the Committee
composed of F. H. lVIahood, E. T. P. ;Easley and H. D. Murray, was wrongfully paid by me in this-that the item of $2,500.00 due the Company by I. A. Luke, and charged against
me was paid in the following manner:
.
I. A. Luke, of IIolland, Virg~nia, some time in the month
of July, 1917, purcha'sed through agent A. B. Henry, stock
to the amount of $3,750.00, and in October, 1917, purchased ad-·
ditioual stock in the amount of $6,750.00. 1\tlr. Luke paid on
his original purchase the sum of $2,500.00, and gave notes he
paid at maturity through his bank; one note of $5,000.00 he
never ,paid, but some time in 1918, while W. P. Henritze, (from

whom the property was ·purchased) 'vas pressing !"or a settlement, Mr. C~ A. Moomaw, who was then the Secretary of the
company, turned over to Mr. Henritze a note of $2,500.00.
The account between Mr. Luke and the Burneagle Coal
& Coke Company as of February 28th, 1919, was standing as
follo,vs:
A note dated April 3rd, 1918, of
A note dated April 3rd, 1918, of
A note dated April 26th, 1918, of

$2250.00
1500.00
3750.00

The interest on these notes to February 22nd, 1919,
[964] amounted to $383.13, making the total amount due the
Company by Mr. Luke, as of that date, $:b----This is shown by the books of the company and by a
memorandum of C. A. Moomaw, Secretary, as of that date. ·
On March 15th, 1919, I A. Luke executed his two notes,
one for $2500.00, bearing date of February 21st and payable
ninety days after date, and one for $5,000.00 bearing date February 21st, 1919, and payable twelve months after date, and
sent his check to the company for $383.13 in payment of the
interest on his two notes, for which the two notes of $2500.00
and $5(:)00.00 each were renewals, thus paying the interest on
the 'vhole $7500.00 up to February 21st, 1919, at which time
his old notes bearing date April 3rd and April 26th, 1918,
respectively, were marked paid, and returned to him.
The acceptance of these two renewal notes 'vas in accordance "rith a meeting of the Board of Directors held February
lOth, 1919, at which time Mr. Luke had requested that he be
released from half of his stock subscription, which request the
Board of Directors had dec[ned.
After these notes had been executed and sent to the Company by ~Ir. Luke the note of $2500.00 and the note of $5000.00
as show·n hy the recc<pt, among several other notes~
[965] were turned over to Vl. P. Henritze as part payment on
the purchase price of the property. ~rhis receipt bears date
on the 20th day of April, 1918, and shows that the note of
$2500.00, he a ring date on ~,ehrua ry 21st, 1919, was turned
over toW. P. Henritze mnong the othf~r notes listed in said receipt as a part of the purchase price~ of the property, or rather
in payment, so far as he could collect said notes, on the purchase price of the property.
After 1\iir. Heuritze received this note he purchased from
D. W. Persinger a bu]ding on Campbell A venue, known as
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the entrance to the Roanoke Theatre, and which is now the entrance to the Roanoke Theatre, and induced Mr. Persinger to
accept as part payment on said building the Luke note dated
F.ebruary 21st, 1919, of $2500.00, and Mr. Persinger held this
note from that time until the same was paid.
Aftenvards Mr. Luke paid this note in partial payments.
As far as my records go, he appears to have made a payment
of $500.00 reducing this note to $2000.00, and ~n the 22nd day
of August, 1919, I find from copies of letters addressed by
me to Mr. Luke that I state to l1im that I have ''gotten the
party to agree to renew your note for $14,00.00 for a further
period .of ninety days, and I hereby acknowledge receipt of
your new note for $1400.00, also your check for $121.28, to
pay $21.00 discom1t, revenue stamps 28c, and a curtail of
$100.00. ''
Again on November 15th, 1919, I find that I wrote Mr.
[966] Luke that I had received a letter from him on November 14th ''enclosing your check for $608.16 as curtail on youn
note for $1400.00, which falls due November 18th." I further
state to him: ''It is considerable trouble for me to get this
note endorsed by the parties in whose hands it has gone, but
for your accomodation I will try to do so once more, and have
your old note mailed to you. Some of the endorsers have told
me that they would not endorse a new note this time, but 1
think I can get them to do so."
. And again on December 12th, 1918, I find that I addressed
Mr. I. A. Luke as follows: "I am handing you herewith your
old note of $1400.00. I was out of the City when your renewal
note came in and hence it was protested. I am having it attended to, however, and am returning 4ere,vith your old.
note.''
The renewal note, which was evidently in the sum of
$800.00, must have been paid at maturity.
From these letters and from this record it is clear(1) That this note of $2500.00 bearing dat~ February
21, 1919, was turned over toW. P. Henritze to be collected by
him and the proceeds applied to the payment of the balance
due him on the property purchased from him by the Burn~ag·Ie Coal and Coke Company.
(2) It is further clear from this record that Mr. W.
,[967] P. Henritze negotiated this note to other parties,
among these parties being Mr. D. W. Persinger, and in
turn Mr. D. W. Persinger negotiated a note to the American
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National Bank or had it there for collection. The payments
made by Mr. Luke therefor and "rhich were evidently sent to
me while I was Secretary of the Burneagle Coal and· Coke
Company had to be turned over to the holder of the note in order that the note might be taken up and delivered to Mr. Luke.
I have talked 'vith Mr. D. W. Persinger and he remembers very distinctly that Mr. Henritze transferred this note
to him and that he had it in the American National Bank, and
that on one or two occasions he consented to and endorsed a
renewal of said note. Mr. Persinger further recalls that this
note was handled in a transaction between himself and Elmore Heins and Henry Scholz, and that the renewal notes
had to be endorsed by them also.
In reference to the report of the Investigating Committee,
I wish to say that when Mr. Mahood and ~1r. Easley came to
me just before the stockholders meeting on April 5th, 1922,
or a few days prior to that time, and told me that there had
been ·certain sums of money, among them the Luke note, ·paid
into my office, which had not been credited on the books of the
company, it was impossible for me to, in the short time
[968] between the calling of this matter to my attention and
the meeting on April 5th, and especially as I did not
then have any recollection of the transaction, remember it,
nor would I have had time, if I had had any recollection of it,
to go over all the books and papers of the company and find
. and prove, as I set it out above, that this money did not go to
my personal credit,and cou.ld 'not have done so while the note
'vas in the hands of Mr. Henritze's transferee or assignee
who had in turn transferred or assigned it to the American
National Bank through still other assignees, as my recollection
is that it passed through the hands of both Elmore D. Heins
and Henry Scho1z. Mr. Persinger remembers distinctly, as
shown by letter from him which is hereto attached, that he
held this note, and if the payments made to me as Secretary
of the Company had not been applied to this note there is no
'vay it could have been cancelled and delivered to Mr. Luke.
The Company owes me, therefore, in addition to, the account filed by me, 'vhich account I am herewlth filing·, amended in one or two particulars, the sum of $2500.00, "rith interest
from April 5th, 1922, until paid. And the Company also owes
me the amount of my one-tenth of the judgment obtaine-d by
the Burneagle Coal and Coke Corporation against the ten endorsers on its paper "rhich was held at the time of the investi-
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gation by the Colonial National Bank and the Mountain Trust
Baank of the City of Roanoke.
By Mr. Hall .
.So much of the foegoing answer as is based on.hearsay or
is argumentive, is excepted to as improper.
Q. You referred to certain notes being assigned to Mr.
Henritze.· I herewith hand you a paper signed by Mr. Henritze under date of the 20th day of April, 1918, showing receipt of certain notes from the Burneagle Coal & Coke Corporation. I will ask you if that is the paper to which you referred in your former answer¥
.A Yes, sir, it is .
.Q I will ask you to file the same with your deposition
[969] marked "Ex. C. S. McNulty No. 2"?
A. I do file it as· requested.

(By consent of parties a copy of same is filed instead of
the original.)
I note on that paper a note of I. A. Luke of $3750.00.
If your answer does not already explain that, please explain
it now?
A. I think it does but I want to make it a little plainer.
Mr. Luke owed these notes and failed to pay them.
They 'vere originally, as I stated before and as my statement here shows, three notes, one dated April 3, 1918, of.
$2250.00; one dated April 3, 1918, $1500.00 and a note dated
April 26, 1918, of $3750.00. Mr. Luke had not paid these notes
as of Feburary 22, 1919, and at that time owed $383.13 interest on these notes. The Company was pressing Mr. Luke for
the payment of these notes, and on March 15, 1919, he
[970] executed his two notes in lieu of the three notes above
described, one in the sum of $2500.00, bearing date February
21, 1919, and payable in ninety days after date, and one for
$5000.00, bearing date of February 21, 1919, payable twelve
months after date, and has the company's check for $383.13.
When I became Secretary of the company the company
held the $5000.00 note, but the $2500.00 note was evidently
then held by W. P. I!enritze. When I paid the Investigating
Committee the sum of $5611.82 on March 2, 1922, I had overlooked the fact that Mr. Henritze had held the $2500.00 note
and the fact that he had transferred it to Mr. D. W. Persinger. 'At that time the company still held the $5000.00 note
Q.

and had sued Mr. Luke on it. He never did pay.' anything on
the $5000.00 note.
Q. Then the theory on which the Investigating Committee charged you with the $2500.00 note was that you had collected the note and had not accounted to the company for it Y
A. Yes, sir, I suppose so.
Q. There has been filed today by Mr. Easley with his
deposition a statement of the items which the books of the
company show were paid to you.· Have you checked over this
statement with the statement of the account this day filed by
you with your deposition?
A. I have.
Q. Point any discrepancies that may appear in the
{971] statement filed by Mr. Easley and the .statement filed
in your account Y
A. Mr. Easley has shown the first six items, three of
$100.00, one of $25.00, one of $50.00 and one of-·$40.00 that did
not appear on my statement.
Q. Q. Are the other items identical and add up to the
same amounts Y
A. The other items are identical and add up to a cent.
Q. Let us take up these six items. I wish you would take
the six items that you refer to-the first six of Mr. Easley's
account-and explain these items and why you should not be
charged w:th them on a settlement~
A. These six items do not appear on either the debit or
credit side of my account.
I want to say that I do not recall, and do not believe that
I ever made an entry on the ledger of the Burneagle books.
·On several occasions I went up to Logan and up to the prop. erty and the men· who were working· there, cleaning out the
openings and prospecting the property always wanted the
cash for their pay, and the people that we had to stop 'vith.we
had to pay in cash. I am certain that these items here were
for monies that I paid out for work done on the property and
for expenses in going- to and from the property. That is· tlw
first three items of $100.00 each.
The items of February 21, 1918, is marked, check cashed
by C. S. McNulty, $25.00. The next item dated FElhruary. 22,
1918, $50,00, expenses to ·Washington.
· ·
Item of $40.00, just marked" C. S. NicNulty." That was
[972] about the time I first had it called to my attention that
they had qu1 work on the railroad. I spent a very con-
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siderable time in West Virginia, in Richmond and Washington
in an effort to get the work on the railroad resumed. In fact,
during the months of February and March-I think up until
about the first of June-! spent most of my time in an effort
which was. ~inally successful in getting the work on the rail·
roaq · through the property of the Burneagle Company resumed. I am certain that these six items at the top of Mr.
Easley's statement were spent in the interests of the company,
and if they are charged against me, I should have a corre.
sponding credit for them.
· Q. Something has been said about yo~r personal acco11nt
under head of" Account Payable" on page 11 of the.Committee ls report. Are the items therein set forth carried into the
account you have made up this day filed Y
A. Yes, sir. And I want to say in reference to these
items that I am sure I did not post any of them on the ledger,
and that this notation "money loaned him," is at least not a
fair notation to he on the books of the company. .
Q. You paid that money?
A. I was paid that money but at the time the Board of
Directors, largely of their own volition, demanded of me what
they owed me. I had been doing a great deal of work for the
company and they asked me to fix some amount that
[973] they should pay me. That was on, according to this
statement, about the 1st of June or some time in May. At the
May meeting· of the Board of Directors, 1919, there was no
money in the treasury of the company or very little; certainly
not enough to pay me much, if anything, on my account, and
the items that I drew· should have been entered as advance·ments to me on account. I knew that a settlement would have.
to be made between me aud the company and· that the company
did or ought to owe me some money. On several occasions,
as my account~ show, after we had settled with Mr. Henritze
and given notes endorsed by the directors to the banks-one of
them in Roanoke and one of them in Lynchburg-! had to pay
the discount on one or more of t.hese notes. I know I had to
pay it once on the notes held by the 'Lynchburg bank. That
item bears date 1\fay 12, 1920 and May 29, 1920.
.Q. Before making· up this account, did you go over and
consider carefull~r all items entered therein T
A. I did.
Q. vVere the items that you charged against the company
correct items anrl for money a:ctua1ly due you?

---~--
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A. Absolutely on nearly all of those items as far as I
could possibly do it-I did not have access to the books of the
company. I am safe in saying that I have spent, during the
years, 1917, 1918 and 1919, in an effort to get this company to
be a going concern, the property handled, etc., many months
of time.
Q. Are the items for which you have given the company credit all the items to which .the company is entitled to
eredit that you are aware off
A. All tha.t I am aware of.
[974] Q. What is the balance due you by the company?
A. The balance due me, according to my statement, is
$4272.32.
Q. And from what date does that balance bear interest;

what is the date of practically the last settle~ent?
A. The $2500.00 ought to bear interest from the time I
paid it to the Investigating Committee on March 2, 1922; and
the balance of my account which amounts to $1772.32 certainly
· ought to bear interest from that.
Q. This account does not include the sum of something
over $4000.00, which you paid on a judgment against the company and yQ>u and others as security for the company and on
which you have instituted a suit against the company in the
Circuit Court of Mingo County, West Virginia?
A. It does not. The endorsers on the notes, or at least
I had to pay as one of the endorsers on the notes of the Burneagle Coal.& Coke Corporation, as of September 27, 1922,
$4,500.75. The account which I have filed does not include this
amount because I have broug·ht a suit, alo;ng with the other
endorsers in West Virg:nia, to subject the property of the
Burneagle Coal & Coke Corporation for tpe payment of that
judgment.
'
[975]

Cross Examination.

By Mr. Hall.
Q. At the time this note of I. A. Luke, and others, was
turned over to W. P. Henritze, you kne'v they were turned
·
over to Henritze?
A. I suppose I knew. A lot of things were turned over
to him. I was not Secretary of the company at that time.
Q. Who was Secretary of the company?
A. ]\fr. ~{oomaw·.

----
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Q. Under whose direction was he actingY
A. Under the direction of the officers and directors. I
was one of them.
Q. You were the active officer in charge of the company
at the time Mr. Moomaw was Secretary, were you not?
A. I was active officer, yes, sir, but largely because
somebody was forced to be the active officer.
Q. It does not matter-how you happened to be the active
·
officer. The fact is that you were Y
A. Mr. Moomaw was as active as I was. He was the active officer. He was on a salary and I was not.
Q. This receipt of Mr. Henritze's a copy of \Vhich you
have filed, shows that these notes were to be used by him as
collateral only, does it notY
A. That is written on it.
Q. Isn't tliat Mr. Henritze's handwriting?
A. Yes, sir.
Q. And over his signature Y
A. Yes sir.
Q. And if those notes were not returned to the Burn. eagle Coal & Coke Corporation within sixty days after their
maturity, they were to be charged to Mr. Henritze, were they
notY
A. Does it so state?
. Q. Examine the receipt and see if it does not so state Y
A. It so states (after looking at receipt).
Q. The I. A. Luke note was certainly not past due when
it was turned over to Mr. Henritze Y
A. .I could not tell you. I do not lmow whether my
[976] memorandum so states or not. (Refers to memorandum). I wo:nld not lmow without seeing the original
note or some memorandum t.o refresh my memory.
Q. You are familiar enough with banking and business.
practice to kno·w that you would not turn over to Mr. Henritze
a note to be used as collateral that was already past due 7
A. I do not think so, no, sir.
Q. I will ask you to look at the minutes of the Board of
Directors of the Burneagle Coal ] Coke Corporation of May
14, ·1919, which are certified over your signature as Secretary,
and state if they do not contain this provision: "At the suggestion of the Vice-President and Treasurer of the corporation, it was called to the attention of the Board that the Secretary of the corporation should he active and an employee in

the office of the corporation,· and he suggested that he be empowered to employ efficient help in keeping the books 'and
records of the corporation. Upon motion duly seconded, he
was gTanted the above authority with an allowance of $50.00
per month to be paid out of the funds of the corporation. Is
that correct?
·
A. That is correct.
[977] ·Q. At the time that resolution of the Board, which I
have just read, was adopted, you were Vice-President
and Treasurer of the Corporation, 'vere you not?
·
A. I had been Vice-President all the time. I· do not
know whether I was treasurer all the time. If the minutes so
·show, I was.
Well, Mr. 1\foomaw had been getting $100.00 per month,
that 'vas about the time he was leaving. Mr. Obenchain was
organizing the Mountain Trust Bank, or getting ready to do
it and my recollection is that Mr. Moomaw handed in his
resignation about that time. He was leaving, and I suggested,
perhaps, to the Board that there would have to be somebody
to look after the business of the c()mpany.
·
Q. That .$50.00 a month was allowed and paid to you,
as shown by your account, from that time on until the Investigating Committee took charge of the books f
A~ Yes, sir, there ·was not a day passed that I did not
have something to do about the Burneagle.
Q. How d;d the proceeds of thi~ Luke note that yon have
been talking about for $2500.00, get into, the hands of the
Burneagle Coal & Coke Corporation Y
A. It went to pay the note at the bank. I am only talking
about my perso.ualial ability on it. That note was turned over
to Mr. Henritze. That is no doubt about that. It 'vas paid
at the bank and I did not get the money.
Q. You had charge of the Burneagle books. They were
handled in your office. You had c.harge of the settlemen with
Mr. Henritze, didn't you, the accounting end of it?
A. No. I never made up the aecounts. I had them made
up.

· Q. You had them made up in your office?
[978] A. l\{r. Moomaw made them up while he was there. I •
did not have anything to do with them then at all.
Q. · After he left you had charge of them. It was done
in your office by help that you employed, and you were responsible for. it?
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A. I suppose so. I do not mean to say that I was responsible for anything that happened, and if this noteObjection by Judge Henson.
I do not concede that an officer of a corporation is responsible for the misfeasance or non-feasance of help that such office employs.
A. (continued) had been turned over to Mr. Henritze,
which it had, that I am personally responsible for that note;
if the money was paid to the assignee of Mr. Henritze, I deny
that I am responsible at all for that monef on a settlement
with the company.
Q. But if this note was collected by Mr. Henritze and
you did not take it into account in your settlement with Mr.
Henritze, thep. Mr. Henritze has been over paid?
A. That might be. That was a matter for the Board
.[979] of Directors to settle with him.
Q. They were settling with him according to the accounting that was done by your bookkeeper?
A. Not by my bookkeeper but the company's bookkeeper.
Q. Did the company ever employ, after that resolution
of May 14, 1919, any bookkeeper. Isn't it a fact that the bookkeeper in your office, or your stenographer, or whatever help
you had there, did this· work and you collected $50.00 per
monthY
A. I did not consider I was collecting $50.00 per month
for keeping books of the company at all. It was general work
for the company. It was something all the time, trying to sell
it,.lea;se it, sell the timber, numerous things.
.
Q. The point of my question is this, this resolution of
May 14, 1919, the company did not employ a bookkeeper?
A. No, no books to keep ~xcept to collect the notes that
were due us because they were not selling any stock and the
only thing we did was to collect the notes that were outstanding. This note had been turned over to Mr. Henritze. Any
books that were kept were to be kept ·in my office.
Q. My question is the books were kept in your office and
. you had whatever help you employed in your office to keep
those books 1
A. I had them help do it. The only bookkeeping that
was done was trying to collect those notes.
Q. I wish you would examine Mr. Henritze's account as
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set forth on page 33 of the Investigating Committee's report
and see if the company has received any credits or credit for
the Luke note on that account?
A .. It is impossible for me to tell from this account.
[980] Q. 'rhe books of the corporation,. 'vhich were kept in
your office and turned over by you to the investigating
Committee, are available for your inspection any time you
want. If you are not satisfied 'vith the payments made by Henritze as set out on page· 33 of the Investigating Committee's
report, I want you to examine those books and come back
here and state how and when the proceeds of that Luke note
ever went into the hands of the company.
By Judge Henson:
The question is excepted to. The question under consideration is. whether Mr. McNulty collected this Luke note
and failed to account for it to the company. If this note had
been transferred by the company to Mr. Henritze or by Mr.
Persinger, the note had to be paid and was paid, and it is immaterial, so far as Mr. MeNulty is concerned, whether Mr.
Henritze was overpaid or not. If Mr. Henritze is overpaid,
he is the man to recover it from. · I do not think it is incumbent upon Mr. McNulty to examine into the books to determine
the status of Mr. Henritze's account, because he is not involved in that matter.
By Mr. Hall.
In reply to that exception I will say that at the time the
Luke note should have been charged to Mr. Henritze, according to the receipt introduced by the witness, Mr. McNulty
was responsible for keeping the books and receiving the salary
paid therefor, and if Mr. McNulty had failed to charge Mr.
'Henritze with that note, then it is a question between Mr.
Henritze and Mr. McNult.y as to 'vho is to pay the company if
the funds have never gone into the hands of the cqmpany. In
other words, it is a matter they had better settle between
themselves.
A. I wish to say that there is no record here to show
that I was Secretary of the company at the time the Luke
note went into the hands of Mr. Henritze. On the contrary, the
receipt. shows that the Luke note originally went -into the
hands of Mr. Henritze on the 20th day of April, 1918.
[981] The settlement 'vith.Mr. Luk~, by which .he gave the
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two new notes, one of $2500.00 and· one of $5000.00, was
made on February 21, 1919, which was some months prior to
the time I became Secretary of the company.
Q. Didn't you handle-the collection of the.L11ke note as
attorney for the· company.
A. Not the $2500.00 note. I handled the $5000.00 note.
Q. You spoke of certain letters and correspondence
which you say is in. the possession of Mr. Easley. You mean
the file of correspondence in connection with the Luke note Y
A. I mean the file of correspondence in connection with
the collection of .the $2500.00. I thought you meant whether
or not I had handled it to. bring suit. He paid that note without suit. The letter to me personally is there where the checks
were sent to me and letters showing that the note was in the
bands of third parties. I do not think the letter discloses who.
Q. Isn't it a fact that when Mr. Mahood ·and Mr. Eas[982] ley were investigating this matter, that they went to
see you some time before their report and called your
attention to the Luke note; that you got out of your brief
back the file of papers. You were then about to make a trip to
Suffolk and showed them the correspondence in connection
with the payment of the Luke note?
A. I do not recall sho,ving them the correspondence in
reference to the $2500.00 note because at some time or other I
turned that over to them; just when I do not know.; · I will
say this : It never occurr.ed to me-I do not mean any reflection by this at all except to state the facts-that Mr. Easley
and Mr. Mahood were doing anything more than trying to get
at the facts and truth of the 'vhole thing and did not know
they 'vere ever going to show any partisan spirit about it. I
always stood ready and willing to help them any way I could.·
It was a surprise to me when they said I owed that much·
money.. They did not come as if there was anything I was trying to conceal. They told me they believed I owed some
money. They showed me their figures. It was close to the
. time the report was going to be handed it. I felt then, and feel
still, that if they felt and you feel yourselves that I do not owe
that $2500.00, you are not going to make me pay it.
Q. To be perfectly frank and fair with you, I want to
say this: I do not want you to pay $2500.00 that you have not
received!
A. I did not think you did.
Q. B,ut you or Mr. Henritz~ one received that $2500.00,
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1983] and it has not gone into the hands of the Burneagle
Coal &.Coke Corporation. All we ask you is to show, in
the first place, whether the fund has gone into the hands of the
company. If it has not gone into the hands of the company.
show whether or not it went into your hands or Mr. Henritze 's
handsY
A. I think I have· shown that it did not come into my
hands. but it went to pay off that. note at the American National Bank which had been turned over to Mr. Henritze.
Q. If in making up your account with Mr. Henritze when
you made settlement with him, you did not charge him with
that note, isn't it encumbent upon you to show that Mr. Henritze still owes that $2500.00?
.
A. When I have shown the facts,.it is far as I can go.
I have shown the physical facts that I did not get that money.
It might have been an oversight in all of us. I was one of the
members of the Board ; that note was certainly turned over to.
Mr. Henritze before I became Secretary. It is a fact that the
payments from Mr. Luke on that note came through the company. It is a further fact that the note was paid at the bank
and delivered to Mr. Luke.
.
Q• Isn't it a fact that the payments that we made on that
$2500.00, which you have testified to in a previous answer,
came throug·h your hands T
A. Yes, as secretary of the company.
Q. And were turned over to Mr. Henritze, the then
[984] holder of the note.
A. Over to the bank in payment of that note.
Q. You knew Mr. Henritze held that note, or his endorser held itt
A. Yes, but I did not know whether he was credited.with
that note on the books of the company or not. You 'vill find
on the ledger of the company where he was charged with a lot
of notes. I do not know ho'v many or what ones. The thing .
I am demonstrating to you is that I did not personally get that
$2500.00, and that I did pay it to the Burnea.gle Company on
the 22nd of March, 1922.
·
Q. This receipt then you have filed here is dated April
20, 1918. That was when the $3750.00 note was turned over to
Mr. Henritze to be held by him as collateral as he states?
A. Yes, sir.
Q. At a meeting of the Board of Directors held February 10, 1919, at wl1ich it is shown that you were present, the
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minutes contain- the following: ''The ·proposal of I. A. Luke,
'of Holland, Virginia, to pay $2500.00 additional on his subscription of 400 shares of the capital stock of the corporation
and have .the prorata of shares issued to him, and his ·notes
for $5000.0(:) cancelled and returned to him,· was, on motion,
duly seconded and declined. On further motion it was resolved to accept the payment of $2500.00 and accrued interest on his notes and give him an extension of twelve months.
with interest on the remainder of $5000.00.'' That resolution
was carried into effect?
A. Yes. I have testified that following the adoption
[985] of that resolution Mr. Luke did execute his two notes,
one for $2500.00, bearing date of February 21, 1919,
payable ninety days aft~r date, and one for $5000.00, bearing
date February 21, 1919, payable twelve months after date.
Q. So instead of his paying the $2500.00 and accrued interest in cash, he gave his note for that $2500.00 and also a
note for $5000.00?
A. Yes. We agreed afterwards to accept his note for
$2500.00 payable ninety days, and note for $5000.00 payable
one year.
· Q. That note was the company's property at the timet
A. I presume so.
Q. When the resolution authorized accepting a payment
of $2500.00 and accrued interest and the $5000.00 note from
Mr. Luke, you would not settle with him and accept his note
for $2500.00 and for $5000.00 if the. notes had been in the hands
of ¥r. Henritze, would you Y
A. It couldn't have been in his hands at that time else·
it was agreed 'vith Mr. Henritze that 've would get this note
and turn it over to him, I do not recall.
Q. ~Ir. Henritze did not have reference to that $2,[986] 500.00 note, which was dated February 21, 1919, when
he gave this receipt on the 20th day of April, 1918, for
$3750.00, did he?
A. No. I think that those not'es, all that were not collected, were turned back to the company. My recollection
now is that all of those notes mentioned in this receipt, dated
April 20, 1918, were sent by him to Hamaan Jackson to be used
as collateral. At a subsequent date, the files of the ·company
should show, the company got all of these notes back. This
$2500.00 note evidently was turned over to Mr. Henritze after
February 21, 1919, which is the date of its execution. The only
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reason I used this receipt here was when I got to looking for
that Luke note, I found that Mr. Henritze had that Luke note
as collateral. When I came to trace. my own bank account
to see what became of the payments, I found that the $2500.00
note had been in Heritze's hands, turned over by him to Mr.
Persinger and by Mr. Persinger discounted at the bank.
Q. Didn't you handle the settlement with Mr. Luke taking the $5000.00 and the $25000..00 notes~
A. I· think the correspondence will show that.
Q. You have got copies of letters in your papers showing
that you handled that settlement¥ ·
A. I have not got complete copies of all of them. I
went to Mr. Easley's office and got copies of correspondence
as to this $2500.00 note being· In the hands of third parties.
Q.- When did you g·et that information from Mr. Eas,[987] ley's office?
A. Two or three months ago. For a long time I could
not fig'Ure it out at all. After I checked my pass books and
couldn't find any possible ·entry to correspond to any Luke
money being received by me in my personal account, I sought
different sources. It may seem remarkable but I could not
recall the fact of that Luke note being turned over to Mr. Henritze.
Q. If you handled the settlement with Luke and got from
him the $5000.00 note and the $2500.00 note, what did you do
with themt
A. The $2500.00 was evidently turned over to Mr. Henritze.
Q. Did you take a receipt for it1
A. I think it was turned over to him immediately after
he acqu~red it. l!e was pressing· us for money.
Q. Who turned it over to him~
A. I have no recollection. I am satisfied it was turned
over to him before I was Secretary of the Company. I do not
mean that as any insinuation against Mr. Moomaw.
Q. What did you do 'vith it when you got it from Luke 1 •
A. Put it in the files of the company. Mr. Easley has the
· note file with the notes in it. l\fr. l\Ioomaw turned them over
to me when I '9ecame Secretary. If I had personally turned
that note over to Mr. Henritze, I thing I would recall it. I
think I did not personally turl}. it over to him. I know
[9881 I had a time trac:ng it down and getting to the fact

\
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that I did not get that money.
And further this deponent saith not.
(Signature waived.)
[989]

Exhibit E.· T. P. Easley "AA"

Amounts paid to C. S. McNulty by Burneagle Coal & Coke
Corporation, exclusive of all fees pa:id McNulty for notes sued
on; which amounted to a considerable sum and was never
entered on cash book:
C. S. McNulty, expenses to Logan
$100.00
Nov. 26, 1917, cash (check cashed by C. S. McNulty 100.00
C. S. McNulty
. ·
100.00
25.00
Feb. 21, 1918, Cash (check cashed by C~ S. McNulty
Feb. 22,1918, cash (check cashed by C. S. M~Nulty
50.00
Expense to W ashh:tgton
40.00
C. C.S.McNulty
25.00
3-29-17 Rent
5-3-18 Telegrams and Telephones
9.54
5-10-18 Rent
25.00
25.00
6-24-18 Rent
1.28
6-24-18 Telegram
C. S. McNulty
100.00
75.00
7-10-18 C. S. McNulty
9-4-18 Rent and wire
26.83
10-17-18 Rent
25.00
25.00
11-5-18 Rent
·12-11-18 Rent ·
25.00
25.00
1-7-19 Rent
25.00
2-6-19 Rent
50.00
4-3-19 Rent (two months)
100.00
4-15-19 Expense to Charleston
50.00
7-21-19 Rent and salary
50.00
8-4-19 Rent and salary
100.00
10-1-19 Rent and salary
50.00
10-4-19 Rent and salary
50.00
6-6-19 Rent April and May)
50.00 .
12-5-19 Rent (November)
100.00
2-2-20 Rent December and January)
6-5-20 Account of expenses and· fees
400.00
100.00
6-5-20 Expenses to Hunti:ngton
50.00
12-24-20 C. S. McNulty

/
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12-30-20 C. S. IvlcNulty
1-22-21 Self and Maister to Suffolk
2-24-21 Expenses to Huntington
4-2-21 Expenses to Richmond-Masinter
6-16-21 Expenses to Huntington
7-7-20 Account fees and expenses
10-13-20 Expenses toW. Va.

300.00
60.00
75.00
35.00
60.00
4500;()0
5o~oo

$7057.65
[990]

Exhibit C. S. ~lcNulty No.1
STATEMENT OF THE ACCOUNT OF

C. S. McNULTY WITH BURNEAGLE COAL & COKE
CORPORATION
February 28, 1922.
3-29-17 Rent due for use of office
$ 25.00.
5-3-18 Telegrams and telephone
9.54
6-24-18 Telegrams
1.28
Expenses to Washington
100.00
7-10~18 Expenses to Washington
75.00
9-:-4-18 Telegrams
1.83
12-30-18 Rent at $25.00 per month from 5-1-18 to
12-30-18
200.00
1-1-19 Rent and salary
25.00
2-1-19 Rent and salary
25.00
3-1-19 Rent and salary
25.00
4-1-19 Rent and salary
25.00
100.00
4.15-19 Expenses to Charleston
Amount voted on for services up to .June 1st, 1919
3,000.00
25.00
5-1-19 Rent and salary
6-1-19 Rent and sala~y for .J nne
50.00
7-1-10 Rent and salary for July
50.00
8-1-19 Rent and salary for August
50.00
9-1-19 Rent and salary for September
50.00
10-1-19 Rent and salary for October
50.00
11-1-19 Rent and Salary for November
50.00
50.00
12-1-10 Rent and salary for December
1-1-20 Re11t and salary for tTanuary
50.00
2-1-20· Rent and salary for February
50.00
. 2-14-20 Court costs adv. F. I.J. Wertz suit
6.50
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3-1..20 Rent and Salary for March
50.00
4-1-20 Rent and Salary for April
50.00
5-1-20 Rent and Salary for May
50.00
5-12-20 Peoples National Bank of Lynchburg for disco.
32.40
on Burneagle notes.
5-29-20 C. Gilgert for disc. on B. note
122.40
5-20-20 .Expenses to West Virginia 5-12 to 5-15
45.00
50.00
6-1-20 Rent and salary for June
6-11-20 Expenses-Spice, showing property to Paul
Hardy
88.50
35.00
Exenses to Huntington
1,000.00
Negotiating and preparing lease
.35
Telegram to Dr. J. S. Gale
5.50
6-16-20 Sheriff's cost-Johnson & Marston
26.00
6-26-20 Expenses to Norfolk, Luke Suit
Telegrams and Telephone
3.36
50.00
Two days work in Norfolk
7-1-20 Rent and salary for July
50.00
4.00
7-3-20 Amt. paid W. B. Zollman, work on bonds
7-7-20 J. M. Morris, stenographic work
7.50
50.00
8-1-20 Rent and salary for August
8-18-20 Long distance call to Carrsville
3.06
9-1-20 Rent and salary for September
50.00
50.00
10-13-20 Expenses to W. Va.
10-1-20 Rent and salary for October
50.00
50.00
11-1-20 Rent and salary for November
50.00
12-1-20 Rent and salary for December

Forwarded to Sheet No. 2

$6,067.22

C. S. McNULTY ACCOUNT
Amount for\varded from sheet No. 1
$6.067.22
1-1-21 Rent and salary for January
50.00
Expenses to Suffolk, McNulty & Masinter, Luke suit
60.00
2-1-21 Rent and salary for February
50.00
2-24-21 Expenses to Huntington
75.00
3-1-21 Rent and Salary for March
50.00
4-1-21 Rent and salary for April
50.00
4-2-21 Expenses to Richmond, J.\IIaister
35.00
5-1-21 R.ent and Salary for May
50.00
6-1-21 Rent and salary for June
.50.00
6-1-21 Expenses to Huntington
60.00

------

~

~~---~~
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7-1-21 Rent and salary for July
8-1-21 Rent and salary for August
9-1-21 Rent and Salary for September
10-1-21 Rent and Salary for October
11-1-21 Rent and Salary for November
12-1-21 Rent and salary for December
1-1-22 Rent and salary for January
2-1-22 Rent and salary for February
2-18-22 Cash adv. for stamps
2-27-22 National Business College for Multigraphing

50.00
50.00

·
.
notices
Making settlement with Tiller and other squatters
and work on settlement of interlocks .
Fee to date for prosecuting suits vs Luke, Gale &
Bradshaw

11.75

50.00
50.00
50.00

50.00
50.00

50.00
6.00

500.00
500.00
$8,014.97

AMOUNTS PAID C. S. McNULTY

1

i

!

3-29-17 Rent
5-3-18 Telegrams and telephone
5-10-18 Rent
6-24-18 Rent

Telegram
Check to C. S. McNulty
7-10-18 Check to· C. S. Me Nulty
9-4-18 Rent and wire
10-17-18 Rent
11-5-18
Rent
12-11-18 Rent

1-7-18 Rent
2-6-19 Rent
4-3-19 Rent (2 months)
6-6-19 Rent for April and May
4-15-19 Expenses to Charleston
7-21-19 Rent and salary
8-4-19 Rent and salary
10-1-19 Rent and salary
10-4-19
12-5-19 (November)
' 2-2-20 Rent (December and January)
6-5-20 account Expenses and fees

$

25.00
9.54
25.00
25.00
1.28

100.00
75.00
26.83

25.00
25.00
25.00
25.00
25.00
50.00
50.00
100.00

50.00
50.00
100.00
50.00
50.00
100.00
400.00
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Expenses to Huntington
7..;7-20 Account fees and expenses
10-13-20 Expenses to W. Va.
12-30-20 C. S. McNulty
12-24-20
1-22-21 Expenses to Suffolk-McNulty & Masinter
2-24-21 Expenses to Huntington
4-2-21 Expenses to Richmond,. Masinter
6-16-21 Expenses to Huntington

. 100.00
4500.00

50.00
3oo~oo

50.00
60.00
75.00
32.00
60.00
$6.642.65

.[992]

C. S. McNULTY ACCOUNT

2-27-22 Amount due C. S. McNulty
By credits to date
Balance due C. S. McNulty

$8.014~97

$6.642.65
1,372.32
$8,014.97 $8,014.97

C. S. McNULTY PERSONAL ACCOUNT
12-30-19 Amount advanced on account settlement
by Burneagle
3-6-20 Amt. adv. on acct. of settlement of Burneagle
5-6-20 Check to Burneagle
2500.00
12-6-20 Amt. advanced by Burneagle
11-5-21 By check of Burneagle advanced
Balance due C.' S. McNulty

$500.00
1000.00
350.00

250.00
400.00

$2,500.00 $2,500.00

2-27-22 Amount due C. S. McNulty on expense
"account to date
$1,372.32
Amount due C. S. McNulty on personal account
to date
400.00
Total due C. S. lVIcNulty by Burneagle Coal &
Coke Corp. as of Feb. 27th, 1922.
$1772.32
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J.\IIarch 2, 1922, to amount paid for I. A. Luke note at
American National Bank; mistake and under protest 2,500.00
· To interest on same to payment
$4272.32
[993]

Ex. C. S. McNulty, No. 2

Received this 20th day of April, 1918, from the Burneagle
& Coke Corporation the following notes, payable to the·
Burneagle Coal & Coke Corporation and by them endorsed
without recourse to me, and to be used by me as collateral only
I. A. Luke
$3750.00
C. T. & W. F. Layman
6750.00
John H. Pinkard
250.00
W. P. Shockely
600.00
600.00
I. S. L. Heck
D. H. Dillard
400.00
1500.00
C. J. Bradshaw
Ben Mooma"r
1500.00
R. B. Hess
150.00
D. G. McBride
200.00
. - John H. Pinkard
250.00
Waverly Place Corp.
150.00
John S. Gale
3750.00
Mrs. Lillian E. Harron
750.00
R. L. Mason
3750.00
D. H. Dillard
300.00
J. T. Johnson
500.00
.John H. Pinkard
250.00
AlbertS. Atioomaw
300.00
B. A. Rice
. 600.00
,J. H. Gilbert
300.00
H. L. Glenn
750.00
.J. W. Burnett.
500.00
S. H. Y okely
300.00
C. \Y. Nuckles
400.00
Jones & Craddock
1500.00
C~al

1

1

1

$30,050.00
I hereby covenant and agree th~t I am accepting the foregoing list of notes, with the full and complete understanding
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that I RlD: to return saicl notes to the Burneagle Coal & Coke
Corporation in 60 days after maturity of said notes, and in the
_event that I fail to return said notes, within 60 days after·
maturity, I hereby agree that the said Burneagle Coal &
Ooke Corporation shall and will take credit on the balance
due by it on account of the purchase price of the Frid-Mullins
Coal & Coke Company's stock and the Burneagle Coal &
Coke Corporation shall have the right to have delivered to
·it by Namaan Jackson, Tru.stee, named in the contract of
April 6th, 1917, at least 300 shares of the Capital Stock of
the Frid-Mullins Coal & Coke Corporation; when this paper
is paid off- there is to be delivered to the Burneagle Corporation in the proportions of one share of the Frid-Mullins stock
for every $95 paid. I also acknowledge receipt of $10.000
cash,. this day paid, for which I am to deliver stock of the FridMullins Coal & Coke Corporation at the above rate.
(Signed) W. P. HENRITZE.
Deposition of Karl F. Schoew and others taken on behalf
of defandants, at Huntington, West, Virginia, on. December
21st, 1923.
PRESENT

W. P. Henritze.
M.M. Caldwell, attorney for W. P. Henritze.

S. V. Kemp, Esq., in behalf of Burneagle Coal & Coke
Corporation.
KARL F. SCHOEW
Karl F. Schoew, a witness of lawful age, being first duly
sworn, testifies as followes:
[994]

Rirect Examination.

By Mr. Caldwell :
.Q. Mr. Schoew, please give your age and residence¥
A. Age 52 years; residence, Huntington, West Vir[995] ginia.
Q. Please state your business.
A. Consulting Mining Engineer.

i 11
Q. Please, without several questions, give a running
statement of your business and experience since you came to
America.
A. From .the year 1894 until the year 1909 I have been
a inining engineer in West Virginia, mainly ·in the Pocahon·
tas field, extending, however, my practice of Engineering
. also into the Williamson Field and Logan County, this State.
In the year 1909, after passing my state examination for Mine
Inspector, I accepted the position with the State of West
Virginia, with offices at Fairmont, and had charge of the coal
mines of five counties for four years and a half; after which
I voluntarily severed my connections with. the State Mine Department in order to follow my mining engineering profession again. My total experience has extended from the year
1894 until this present date, 1923, making a period of 29 years,
approximately.
Q. ·state what familiarity that has g-iven you with reference to the coal seams and coal business generally pf the section referred to.
A. My Mining engineering practice has been extensively
on account of having worked continuously for a number of
large as well as small coal companies in this state, and having
made a study of the coal bearing measures of the State, which
naturally included the Logan section.. I am familiar with this
as you may readily observe from my connection with the State
Mine Department, which naturally will cover any question
pertaining to the coal measures, as '\vell as my coal mining in
general.
Q. :h!ay I ask you particularly with reference to the
[996] Logan and Mingo County section covering your experieu.ce and what experience it would give you as to that
field?·
A. I have been and had to be thoroughly familiar with
every puhase of coal mining prior to passing my State examination in the year 1909 in order to becomea Mine Inspector,
and was, as far back as the year 1909, familiar 'vith ail the·
coal bearing· m~asures in the State of West Virg·inia, including
of course, the Logan County Field.
Q. Mr. Schoe,v, it is in evidence already in this case, that
you made a report upon the property now known as the Burneagle Coal & Coke Corporation property, or what would be
better known when you investigated the property as the FridMullins Property in Logan and Mingo Counties, West Vir-
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ginia; please state how you happened to make that report.
A. I was either called by long distance telephone or came
in touch with Mr. McNulty of Roanoke, Virginia, whom I had
never met before, that he wished to have a report made on a
property in the ·Logan field at the earliest possible moment
and wanted to know as to whether and when I could make such
a report imme<Uately for him, as I had been recommended to
make such a report by Mr. J. K. Anderson, of Charleston,
West Virginia, also a mining engineer by profession. This
was, I should say, about March 22nd, 1917, as I made areport to Mr. MeNulty dated March 29th, 1917, on the property
herein. referred to.
Q. After having the 'phone conversation with Mr. McNulty what was the next step that you took in this connection?
A. Mr. McNulty inquired what such a report would cost;
after informing him of the cost of such a report he advised
me to meet Mr. Henritze, and as well as I remember I was to
meet him ~n Logan,. at a certain time, and he was to show me
the property and boundary lines, and I went, as well as I
can recollect on. a Sunday to Logan, met Mr. Henritze· and
went the following day on the property to make the inspection·.
Q. What information did you get from Mr. Henritze,
and on what basis did you make the report 7
A. Mr. Henritze furnished me with a map of the prop·
erty and went over the property with me showing me the
boundary of the same. This was all the information I wanted
of Mr. Henritze.
·
Q. Did you make a personal inspection of the property
and base your report upon such inspection?
A. I did.
Q. Who paid you for making ·this report, 1tir. SchoewY
A. I think it is C. S. ~IcNulty.
Q. Did Mr. Hei}.ritze have anything to- do with the employment and payment of you in this· matter?
A .. Absolutely not.
[998[ Q. Do you remember, Mr. Schoew, whether it was
Mr.. w. P. Henritze, ·who is now present or his brother, that
sho,ved you the property, a gentleman somewhat taller that
Mr. Henritzeo/
A. I do not know that I know the initials, but this gentleman present here, this Mr. Henritze, is the one that I met
who went over the property with me.
Q. After you had made an inspection of the property
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and perhaps after you had made your preliminary figures
for a report, was there any conversation had between you and
Mr. Henritze with reference to what sort of report you were
going to make?
.
A. Absolutely not.
Q. Did you furnish any information to Mr. Henritze as
to what was in your report or what was going to be in your
reportY
A. In the first place, when I left Mr. Henritze, no report was mentioned, I had only gotten data, and. it would be
un-professional, and I did not give him or tell hlm what the
report would contain, as I had not been engaged by him to do
this work; I was only engaged by Mr. ~1:cNulty and not by Mr.
Henritze, therefore he received no information.
Q. Was there any one up there at the time opening up
the property, when you first went on it.
A. No, sir.
.
Q. Something has been said in your report with· reference to a seam on the property known as the Big Eagle seam,
please explain with .reference to this at this time.
A. The Eagle seam, generally known in the Logan Field
is a well known seam of coal, is being mined at Buffalo
[999] Eagle and other mines and at Spice Creek on this property, without referring to my report I will say about
340 or 350 feet above the river at the Mitchell Home Place
where this Big seam that is called in my report the Eagle
made a show~ng of something· like eight (8) feet in heighth at
the time of my inspection, only this Eagle seam above the Mitchell home had been opened or prospected for, but had not
been drJ.ven in under cap rock, therefore, as well as I remember, I did not take a sample of this seam for analysis, and the
time in 'vhich this report was to be made was so brief that it
did not give me an opportunity to have additional. openings
made into this big seam or any other seam, as the tlme for
the report to be in Roanoke was to be at the ·end of the week
in which the inspection was beg11n on the property.
Q. Did Mr. McNulty give you any reason why he wished
the inspection made and a report made so ~oon'
· '
A. No, he did not.
.
Q. Do you recall if there were any openings on the property, recent openings on the property of any development of
the property that was called to your attentionY
A. There ·were a number of openings into other seams
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of coal on this property at that time which were in very good
shape for examination and from which a fair knowledge
[1000] could be had of the quality and extent of the various
seams, and these coal seams looked very attractive
with regards to heighth, etc.
.
Q. Mr. Schoe,v, valuing that property as you saw it then
and know it now, 'vit4out taking into consideration the Big
Eagle seam, how did you value the property then, and- ha8
your opinion changed since~
(Foregoing question and any answer thereto objected to
because it has not been shown that the witness is an expert on
the question of values of coal prope~ties.)
By Mr. Caldwell: I will withdra'v the question for the
time being. Mr. Schoew, state what your experience is in the
coal fields of West Virginia and particularly in the territory
referred to of Logan and Mingo counties, as to values· of
co.al properties.
A. I may say that froin the year 1900 on I have been interested as a stoc~older and mine official, having acted as
Vice-President of a number of coal companies until the year '
1909 when I went with the State Mine Department as Inspector, and re·sumed this position again after leaving the ser:vice
of the State Mine Department, and having been engaged and
having done the work for as many as 12 to 14 coal companies
in the Pocahontas Field and the Williamson Field and having
been coal operator in both said fields during the years 1900
to 1917, and having made sales-purchases and sales of coal
properties in both counties, I felt I had a fair knowledge of
the coal business in general in the State.
1001 Q. No,v, I will ask the stenographer to read the previous question and ask you to· answer it.
( Qu~stion read.)

a

. (Question above referred to, and answer thereto, objected
to on same grounds heretofore stated.)
A. From the year 1917, since I" made the inspection on
this property, I have practically heard nothing with regards
to the development or what has been done 'vith this property,
as I have been interested elsewhere, and without the Eagle
seam, the coal measures which I did inspect, I believe are
worth the price which I put on the property, which, as well as
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I remember, not referring to the report, was something like
One Hundred and Fifty ($150.00) Dollars per acre. During
the year 1917 I believe prices for coal properties were the
highest; that is were the highest I have known between 1900
to this present date, of both developed and undeveloped properties, as in many instances, four, five and six times their
former or pre-'var price, the prices paid were such price as
given in my report.
Q. Mr. Schoew, after your report was made and after
the Bu:rneagle Coal & Coke Corporation was organized, did
you have any further connection with that corporation or any
communication with it with reference to leases or otherwise?
A. Yes, sir.
Q. Please state what.
A. The intention 'vas between ~Ir. }.ifcNulty and myself
that I was, at least afterwards, to look after the property to
this extent, in the way of aiding the Burneagle Company in
the way of developments; however, I do not think that after
Mr. McNulty and his. associates purchased the property that
I have ever been on the property personally, but did some
work for Mr. McNulty by sending my assistant there to make
some·coal openings, to do some prospecting for them, however,
that period was brief, but I was anxious to arrange to lease
this coal property and took an option on it from Mr. McNulty,
which ag·reement was made on the lOth day of July 1917,
which specifically states ''This agreement made this lOth day
of July 1917 between Karl F. Schoew of Huntington, West
Virginia, etc., .and the Burneagle Coal & Coke Corporation,
by James E. Walker, President of Roanoke, Virginia, party
of the second part'' and signed by both parties, Schoew and
Walker.
Q. Have you a copy of that option, 1\{r. Schoew?
A. I have.
·
Q. Will you allow the stenographer to make a copy of it
and file it with your deposition?
A. I will.
(The above contract is i11 the words and figures following,
·to-wit:)
·

I_

''THIS AGREEMENrr, made this lOth day of July, 1917
between Karl F. Schoew of Huntington, W. Va., hereafter
known as the party of the first part, and Burneagle Coal &
Coke Corporation, by .Jas. E. Walker, President, of Roanoke,
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V a., hereafter known as the party of the second part.
[1002] ''In consideration of the party of the first part pro. curing a purchaser of all the properties now owned by

the said party of the second part, or its assigns hereafter, the
said party of the second part agrees to allow the .said party of ·
the first part, sixty (60) days from the date of this agreement,
to secure and bring upon the properties of the said party of
the second part, prospective buyers for said properties.
"The party of the second part agrees that the party of
the first part shall have the exclusive right and authority to
offer said property at the price of Two Hundred {$200.00)
Dollars per acre in fee, to be paid by the purchaser secured by
the party of the first part, and in the event that the party of
the second part should subsequently agree with such purchaser or purchasers, upon the price of less than $200.00 per
acre, such reduction shall not effect the commission to be paid
by the party of the second part to the party of the first part,
which ·shall be six per cent. (6 per cent.} upon the price to be
agreed upon between the party of the second part and any
buyer procured by the party of the first part during. the life
of this agreement. The said commission to be paid to the
party of the first part, to be deducted from the first
[1003] payment by such purchaser to the party of the second
part.
''It is further agreed betw.een the parties to this agreement that after the expiration of sixty (60) days from present·
date, that in the event no purchaser is secured within that
time, this agreement will be extended beyond the said sixty
(60) days, provided that either party to this ag-reement may·
give the othe.r party thirty ( 30) days notice of their withdrawal from this agreement, which shall be effective and terminate this agreement a.t the end of thirty ( 30) days, after
the sending of such written notice.
''It is the intent of this contract that the party of the first
part shall make a diligent effort to secure a purchaser for the
properties of the said party of the second part during this first
sixty (60) days period, and that ;aid party of the second part
shall permit all prospective pur".hasers, secured by the party
of the first part, to enter upon and examine all of the properties of the sa:d party of the second part, situate in Logan and

717
Mingo Counties, "\Vest Virginia.
(Signed) Karl F. Schoew.
BURNEAGLE COAL & COKE CORP.
By (Signed) J as. E. Walker, its President.''
(Foregoing testimony as to the contract or option between Mr. Schoew and above copieq into the record is objected to as being irrelevant to any is.sue in the case.)
Mr. Schoew was that option executed by you or ~ith
drawn by the Burneagle Coal Company Y
[1004]A. It was·withdra·wn by the Burneagle Coal Company
through Mr. McNulty.
Q. Have you any papers or documents indicating when
and how it was withdrawn~
A. I have.
Q. Will you please file that document Y
A. I will.
Q.

(The paper above referred to is in the words and figures
following, to-wi~)
"BURNEAGLE COAL & COI{E CORPORATION,
Roanoke, Va., ·March 1, 1919.
IN :RE AGREEMENT OF JULY 10, 1917, BETWEEN
KARL F. SCHOEW & BURNEAGLE COAL AND
COKE CORPO~ATION.
Mr. Karl F. Schoew,
First National Bank Building,
Huntington, West Virginia.
Dear Sir:1

\V e have decided to get you to release us from the option
you have on the tract of land lying in the Counties Logan and
Mingo, West Virginia, consisting of about 2500 acres, said
Option Agreement bearing date July 10, 1917, which option
was for a period of sixty days, but to be extended beyond said
sixty days, but further providing that either party~ to the
.Agreement give the other party thirty days notice of withdrawal from said Agreement.
'
''We desire and hereby give you notice of our withdrawal
from this option, to tak~ effect thirty days from tliis
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[1005] date, which will be on the 1st day of April, 1918.
We prefer however, that you write us a letter, stating
that you are willing to withdraw immediately from thie:; option
and with that in view, we are enclosing a letter herewith for
you to sign and return to us.
Yours very truly,
BURNEAGLE COAL & COKE CORPORATION.
By C. W. McNulty, Vice-President. ·

M-D Enc."
Q. In this connection did you make a brief resume or report of the property Y
A. I did.
Q. Please read this report into your deposition.
A. It is in the words and figures following:
"Huntington, W.Va., July 21, 1917.
Report on B~rneagle Coal & Coke C?rporation Property.
Location:
T~s property comprises 2370 acres, mooo or less, and is
situated in Logan and Mingo Counties, West Virginia.
Workable Coal Seams:
The principal coal seam is the Eagle, which c9vers about
1200 acres of the property. One opening in this seam shows
8ft. in thickness, with the usual partings found in the Eagle,
totaling 5 3-4 inches, "leaving 7 feet 6 3-4 inches of clean coal.
Estimating the coal tonnage recoverable conserva[1006] tively, and assuming this seam to be only 6ft. in average thickness, 10,000,000 tons of coal can be recovered
in mining. The Eagle seam is 330 feet vertically above the
·
railroad.
No. 2 Gas (Island Creek) seam: 70 ft. above Eagle, is
the No. 2 Gas Seam. On the outcrop it shows 45 inches, and
has. a 3inch slate parting. This seam will c9ver 1100 acres,
and will average 4 ft. in thickness, yielding 6,000,000 tons of
coal in mining. The roof is good and consists of sandy slate.
The bottom of fire clay and slate.
Little Alma: 250 ft. above the No. 2 Gas, the Little Alma
seam measures 48 inches from roof to bottom, and had 72 inch
parting. This seam will cover 500 acres, and will yield 2,700,-

719
000 tons of c.oal.
Alma Seam: The Alma Seam is about 50 feet above the
Little Alma and measures 49 inches of clean coal from roof to
bottom. This seam will cover 400 acres of the property, and
.will yield 2,240,000 tons of coal. The roof and bottom is good.

!

Lower Cedar Grove (of Thacker Seam): About 50 ft.
above the Alma seam the Thack~~ s~am measures 5 ft. 11 in.,
and .has a 9in. slate parting 17 inches below the roof and 3 in.
slate parting 10 in. above the bottom. This seam ha~· a total
thickness of 4 ft. 11 in. of coal. It covers 350 acres on this
property and 2,500,000 tons of coal can be recovered in mining.
From the aforesaid five seams, 23,640,000 tons of coal can
be recovered in mining.
The West Virginia Geological Survey reports the Lower
Cedar Grove seam to be 5 ft. 6 in. clean on the East
1007] side of the property, which of course, will add to the
tonnage which can be recovered from this property.
The Eagle coal in this vicinity analyzes as follows:
Moisture, 0.61 per cent.; Volume Material, 24.00 per cent.;
Fixed Carbon, 61.00 per cent; Ash, 5.00 per cent. ; Sulphur,
0.8 per cent. Fuxing point of ash is 2425 degrees.
The Eagle coal is exceptionally adapted for by-product
and steam purposes, and make a most excellent showing on
this property, containing less parting than found elsewhere in
this seam in Log'an and Mingo Counties.
The No. 2 Gas (Island Creek), The Little Alma, Alma
and Thacker seams, are all of high grade quality and will analyze about 58 per cent. to 60 per cent. carbon, 5 to 6 per cent.
ash and 0.6 per cent. su~phur.
The Eagle No. 2 Gas, Alma and Thacker coal are well
known in the markets, and are of high grade on this property.
Mining Conditions:
All of the coal can be mined by drift openings free of gas ;
grades in favor of the loaded mine cars; no large bodies of.
water to handle and excellent good roof and bottom conditions.
There is an ample supply of fresh water to be had from the
river for boiler purposes, and good water for drinking purposes.
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The tim·ber on this property wiil furnish an ample supply
for mining purpose~, and besides timber may be sold as there
is a large body· stili standing.
.[1008 AS TO RETURN ON INVESTMENT: Leases are being made to operating· companies on a royalty basis.
of from 10 cents to 15 cents per net ton, and if :five mines
were installed and each mine producing 100,000 tons annually,
or 500,000 tons per year, mining may be carried on fo_r _46
years, and the royalty return 'vould be $75,000.00 per year
as a maximum, so that allowing a sinking fund to accumulate of $25,000.00 per year, the property would return the
original investment in less than 20 years, besides netting 10
per cent. per year on the investment.
·
We will negotiate the leasing of this property for any
purchaser, in the event such purchaser should not care to
operate a part or all of this tract.
We will also install plants, manage the same for any purchaser, who would not care to undertake such work.
Timber:
The timber is worth $25.00 per acre, and 1200 acres are
well covered 'vith it, and it will cut at least 4000 ft. to the
acre.
Transportation: _
The C. & 0. Railroad is extending its lines through the
center of this property and will complete it within perhaps
less than three month.
Conclusion of Description:
The coals, being of exceptional quality all drift mining,
free of gas, free of large bodies of water to be en,[1009] countered in mining·, and the property being located
within a fe"\v miles of a large town, and an abundance
of good water for boiler purposes, plenty of bottom lanq for
building, and an abundance of timber, good roof and bottom
over coal, the property located in a Non-union District, makes
it a very attractive proposition from a mining standpoint,
· especially so as it is be!ng offered for sale at a. bargain.
I have endeavored to not over-estimate but· to under-estimate the coal tonnage recoverable, and I can recommend this
property to intending investors with the assurance that under
good management, the n~t profits resulting will repay the
capita~ invested on both the purchase of the land and the de-
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velopments to be made for five mines, together· with a satisfactory interest on the capital.
Respectfully submitted,
(Signed) KARL F. SCHOEW,
Consulting Mining· Engineer.''
If you 'vill permit me I will make one point clear in this
paper. During that time I had arranged a partnership business with a Mr. Briscoe, a young attorney, and in the year
1917 we sold mines of our own, and therefore, I severe'd con-.
nections with Mr. Briscoe and had to give this work up, that
· is to look after the engineering end of it, and why I said that
we would take over this property, I was interested in personally arranging a company to take a part of the left
[1010] side of Spice Creek, but t.he chance was refused and
here in this paper I re-hashed-I might call it-a part
of my former report· and Mr. McNulty or the Burneagle Coal
Company was so far away and sometimes not being coal people I went into it more extensively than I otherwise would
have with coal people; I would not have had to make it so extensive, it embodies a whole lot that I gave in my original
report. Mr. McNulty was not a coal man, he was an attorney,
and didn't know the coal business and often wrote to me for
information and in order to be sure to give him all the information and to be sure that I would not forget anything I
made sometimes my answers longer, and therefore, re-hashed
some of what had been embOdied in my former reports, that
was the idea. I made, in other words, probably more lengthy,
which I would not have done to people "rho understood the
coal business.
Q. I believe you have said, Mr. Schoe,v, that you have
given no attenfon to this property since that timet
A. I have not. Absolutely none.
Q. Mr. Schoe,v, 'vhen you first went to that property
where did you go, and how did you get on the property~
A. I 'vent from here to Logan and then rode np on horse
back to the property. Stayed at the Mitchell home and met
Mr. Henritze either at Logan or on the property.
[1011] Q. Did he go with you on the propertyf
A. He did.
Q. Was there anyhody else· with you and him on tbe propertyf
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A. No, sir.
Q. How many days were you investigating the propertyY
A. Something like two or three days.
Cross Examination
ByMr.K~p:
Q~ Mr. Schoew, have you ever met any other Mr. Henritze than the Mr. Henritze who .is here present t
A~ I believe I have.
Q. Was the other gentleman by the name of Henritze,
a brother of the man who is here present, if you knowY
A. I think so. At least I remember he was introduced
to me as such.
Q. In the talk you had with the Mr. Henritze that you'
met on the first -visit to this property was anything said in a
conversation between you and him as to what he was contem-·
plating doing with reference to that property?
A. No, I don't think so, because he was only as I understood it-I didn't ask him in the first place, nor would I have
expected him if he liad said. anything about it because I didn-'t
know what connection he had with Mr. McNulty.
Q. And you don't know what relations then existed between him and Mr. McNulty or subsequent!
A. No; and would not have taken a chance on it be·
[1012] cause I was engaged by Mr. McNulty and looked out
for his interest in th~s report.

Mr. Caldwell: If is agreed that the Mr. Henritze here
present is one of the defendants, Mr. ·W. P. Henritze, in this
litigation.
Mr. Kemp: What did you pay, if anything for the option
that you. say you had upon tltis property, bearing date July
lOth, I think it was, 1917Y
A. The consideration in procuring or securing this option from the Burneagle Coal Company was that I was to se-cure a lessee or lessees; but somehow there was somewhat
of an understanding, or rather there was an understanding
between us, and I think that Mr. McN11lty really realized that
my aim and purpose in securing this option was that I had
friends which I meant to have interested in getting and se- l
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curing, in part at least, a lease on this property. ·
Q. You really have not answered the question that I put
to youY
A. As to the money consideration I don't think there
was any money consideration, but the feeling was there be~
tween us that-or in other words the transaction would have
been made no doubt without the money consideration if it
had not been withdrawn.
..
Q. I assume that you did take this option in good faith
intending to do what you could to carry out the privileges
granted by it, did you not Y
A. Sure I did.
!(1013] Q. Did you, in good faith, try to do that while you
still held it Y
A. Yes, indeed.
Q. Did you actually make efforts under this option to
sell the property as you were authorized to do Y
·
.
A. I did.
Q. Did you actually make good faith efforts to lease the
property?
A. I did.
Q. Did you do it?
A. I did not. The year 1917 was a very exceptionally
prosperous year in the cpal business, of course there was no
railroad up there yet, it was difficult to get to the property
and to get away from the property~ and we made sale of our
own properties on theN. & W. and while that might not have
any bearing directly on this, it has in a way. We sold property in ·1917, we made inspections of properties which were
easier to access, but my intention was to get a hold of a part
of this. property for the purpose of operating, and in fact in
one of the papers here I offered to negotiate the sale or lease
of this property, but Mr. McNulty, I think, was of the opinion
that he could do better by keep:ng a hold of the property and
for that reason withdrew this option.
Q. You appear to have been posse'ssed of these privil~ges conveyed by the option though, from about the lOth of
July 1917 until the following Mareh, or 1918, that is right,
isn't itY
A. Yes, sir.
Q. And you were in good faith trying to make dis[1014] position of the property in that period of time?
A. Oh yes.
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Q. But you were not able to do it!
A. At that time I was not able to do that, because as I
stated, on account of being connected with the sale of other
properties.
·
Q. After the transaction which resulted in the organizers of the Burneagle Coal & Cqke Corporation becoming the
owners of this property, were you at any time thereafter, I
mean after the date of your first visit to the property, em.;.
ployed by Mr. W. P. Henritze in any respect for a.ny inspection· or prospecting· on that property?
A. Never. I didn't lmo'v as to whether he had any
connection with the company.
'
Q. Did you do any, or any one under your direction, render for Mr. Henritze any work there in the ·way of facing up
the mine openings or the seams Y
A. No, sir.
. Q. Not waiving any objections noted in your direct examination, but expressly reserving them I will ask the following: · You were asked as to what you thought of the value
of this Burneagle property at. the time of your first inspection
and now. Do I understand from you that y9u are of the
opinion that it is now as valuable as it was at the time of
your first inspection Y
A. I do.
Q. You think it is worth as much now in dollars and
cents as it was then, do you Y
A. Yes, sir, I do, excepting unless timber has been cut
off of the property, that of course- I would deduct, otherwise
the property is worth as stated in my report.
Q. In other words, your opinion as to the value of the
property in 1917 is just the same as to its value in
[1015] 1923, excepting for any timber that may have been
removed therefrom 1
. A. Yes, sir.
Q. Because I am anxious there shall be no mis~appre
hensions in your answer, I remind you that it is notorious
that there have been great depreciations in values, expecially
of industrial, mining and commercial properties of all kinds
between 1917 and 1923. Do you, notwithstanding that, express yourself as being of the opinion now that the property
referred to is just as valuable in dollars and cents as it was
in 19177
A. In fact more so, which I could prove positively by

1

1

7'2.5

1

sales having been made on theN. & W. in 1917 of properties
adjoining the property, which was sold, and these properties
now actually bring a higher price.
Q. Although in the writing up of your deposition it
will appear that the testimony of Mr. Marshall \Test, who has
just been examined on behalf of Mr. W. P. Henritze was
given after yours, it is a fact that you were present during
the whole examination and.heard all of Mr. Vest's testimony
did you not?
A. Yes, sir.
Q. I take it then that you do not agree with Mr. Vest in
his estimates of the great fluctuation in price and values between 1912 and 1912 to the present time?
A. As I recollect the statement Mr. Vest made, the gist
of it was that great fluctuations had taken place, and
[1016] I do agree with Mr. Vest to the extent that"properties
have at least the pre-war prices have changed anywhere from three to six times over and above the pre.:.war
prices, that is from 1912 on to 1923, and that properties are
today being sold at three to four to five times their pre-war
prices.
·
Q. At any rate, you are firmly of the opinion that this
property is just as valuable from a marketable standpoint as
it was then 1
·
A. Yes, if managed by people who understand the· coal
·
business.
Q. Have you made any personal, or made any other
inspection of this property, other than the one· you made on
the first visit there when you say you were met by Mr. Henritze?
A. I do not think I have been on the property since.
. . Q. Were you ever there to inspect or make a prospect of
it prior to that time?
A. Never.
Q. That was your first familiarity with the property t
A. Yes, sir, of this particulat: property. IJowever, I
had inspected the whole section around that from the Virginian clean on down to below it.
Q. As I understand you, if it should actually appear
that the Big Eagle seam didn't cover that property you
would still be of the opinion as to the values tha.t you have
already expressed?
A. I think so. I do.
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Q. Was this report which you have introduced as part
of your evidence, bearing date July 21st, 1917, requested of
you by Mr. McNulty?
A. It was.
Q. Did he request it verbally or by a letter Y
[1017] A. I am sure it was requested by letter.
Q. Do you keep your letter files intact.
A._ If it wa~ requested by letter I am sure that I. will
have a copy of it.
Q. I will ask you whether you will examine your files for
such a letter and if so will you produce it if you do find it and
deliver it to the Notary as part of your deposition Y
A. +will.
(Upon investigation of his files, Mr. Schoew informs the
Notary that his recollection of the circumstances surrounding the request for this additional report, was made verbally
by Mr. McNulty in his office, and not by letter, as above
stated.)
Q. Do you. recall just what he gave as the reason for
desiring this ~dditional report from you Y
A. As I stated a while ago, or heretofore, the reason
this. report was made to Mr. McNulty, or rather this
[1018] additional report was gone into extensively was because I realized Mr. McNulty was not a coal man and
days of time. were necessary to get information to Roanoke
and Mr. McNulty, theFefore I made this extensively knowing
that he was not a coal man and gave him information which
had already been cov~red in my. first report to him.
Q. Does it refresh your memory at all for me to read
this paragraph from the .report, in respect to the reason Mr.
MeNulty gave you for asking this additional report:
''I have endeavored to not over-estimate but to. underestimate the coal· tonnage recoverable, and ·I can recommend.
this prop~rty to intending investors· with the assurance that
under good management the net profits resulting will repay
the capital invested on both the purchase of the land and the
developments to be made.for five mines, together with ·a satisfactory interest on the capital.''
Does the reading of that from your aforesaid report refresh your mind at all as to what reason Mr. McNulty gave
you in requesting this additional resume or report 1
A. Not unless I consult my files, I don't remember why
the additional statement was made.
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Ordinarily in making reports on mining properties
do you or do you not, in the absence of knowing the
,[1019] monies that are invested or proposed to be invested
in the undertaking, express an opinion as to whether
it 'vould pay back the amount of the investment with interest,
and so forth?
A. We usually do that.
Q. Even without knowing th.at it is proposed to invest
in. the way of capital Y
A. Yes. Because if you will pardon me, because where
engineers are engaged for the purpose of making a report ·on
a coal property they wish to safe~guard their clients as to
advising whether or not it is safe or will offer a safe investment, and knowing approximately the cost of mining plants
which are necesasry to be installed in order to produce cer. tain tonnages from certain acreages.
Q. You were evidently then, adding this as a part of
your report, I assume for the purpose of enabling Mr. McNulty or his enterprise or corporation to sell stockY
A. No, I did not for that purpose. The purpose of that,
as well as I recollect was ~Ir. MeNulty. was not experienced
in the coal business, he was an attorney, and I was trying to
give him,-after having much correspondence with him for
sometime and having met him-I was trying to give him
enough of an understanding of the value of the property what
was really there, and I didn't know how they contemplated
to sell stock at what price or 'vhat they were going to. do
about it.
Q. You knew nothing about that at all?
[1020] A. No, sir.
Q. You didn't know anything about. how much stock
they were proposing to sell Y
A. Absolutely not.
Q. And you did not know what he was proposing to pay
for the property?
.
.A.. I didn't know and didn't care to know. Absolutely
from the t;me I met Mr. Henritze, tl1e only thing I wanted of
him was to show me the property, that was all I wanted of
Mr. Henritze and naturally as a m ~ning engineer it is unprofessional to give information to any one except the party who
engages you, and I went on the property 'vith that princip1e.
Q. At the time of this paper dated July 21st, 1917 you
· didn't even then know, as I understood from you, what Mr.
Q.
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MeNulty 's group was undertaking to pay for the property Y
A. No, sir, I didn't know what they paid ·for the proper..

ty.
Q. And you didn't know, as you said either, at what
:figure they were capitalizing it Y
A. No, I did not know. I told you the truth. I do not
know now.

Re-Direct Examination
By Mr. Caldwell: ·
Mr. Schoew, I believe from your report, .your original report, the statement is made that a railroad is in contemplation, going to this property, is that correct Y
A. Yes, sir.
Q. I will ask you if that railroad had come to that
[1021] property before Mr. McNulty withdrew the) option
·
you have referred toY
A. I don't think so. I don't think the railroad had
gotten to it yet, but ·efforts were being made at that time to
get it there.
Q. Now, as to values of coal properties as spoken of by
you on theN. & W. Railroad as a basis for your opinion, are
those values based upon the royalty price of coal per ton, or
how do you get at those values in the coal fields?
Q.

.. (Counsel for Plaintiff objected to the foregoing question
as the present litigation does not involve any question of royalty price.)
A. I get at the values of the coal fields using this formula: that at least 6 per cent. return on the capital invested
should result and that within eleven years the property should
pay for itself, and should then have a life of at least 15 or 20
years and values in the Fairmont field, the coal price, or price
for coal properties ranged from $350.00 per acre up prior to
1917; in the Logan field anywhere from $150.00 to $250.00 to
$300.00 and up, and on the N. & W. practically no acreage
could be bought from the Pocahontas Coal & 9oke Companya loans association-at any price, in the Williamson field, the
price ranged anywhere from $150.00 upwards; and having
dealt in coal lands in connection with my mining engineering
practice and hav~g been a coal operator for about 17
[10221 years I felt like I could say that in connection with
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my ·sta:te mining ·experience I was able to be -a fair
·judge in <estimating values of ·coal :properties.
iQ. :M:·r. Schoew, do you Temember whether or not Mr.
Henritze was surprised or impressed or expressed ·himself
with reference· to the ·coal ·seam when you commented on itY
A. I 'don't ·think that 1 talked ~to Mr. Henritze about any
seam, but of course, I ;believe he wa-s favorably impressed
with the beautiful looking seam 'the same as I: -was. I .made
it ·my ·business not to talk ·about it to MT. Henritze, as I con--Bider-ed ·-him an outside ~pa·rty.
·
~- Tio you ,know ·Mr. Ma-rshal Vest who testified ·here.
A. I do.
Q. Mr. Vest appears to have been ·rather modest ·with·
reference to his career. Will you)please·-state something:more
fully 'With refer.ence to MT. Vest's success in·the coal gameY
A. l (}}ave ;known Mr. Vest for at least eight or -ten years
in the coal business as a mining engineer as well as a coal ·operator, and it is generaHy1mown that M:r. Vest has been successful, both as an engineer as well as an operator.
Q. I meant particularly financially?
A. He has been successful.

[1023]

Re-Cross Examination

:By .Mr. Kemp,:

.Q. You ·emphasized, Mr. Schoew, the fact that it would
have been quite unprofessiona1 ·for you to have disclosed to
Mr. Henritze -anything about what you observed while you
were inspecting that property l
.A 'I-do.
Q. That peiug so, how do you explain your ·statement
that you rather think, ·or you rather thoug·ht :that :Mr. 'Henritze was surprised and gratified at what you said about the
Big Eagle seam f
A. I didn't say that I set out the appearance of that
seam, I do not think I made: the statement that I said anylling
to him about the seam, if you will refer to it, it was only :.the
looks-to see such a beauLful seam-I believe any mining engineer-no mining· engineer could :look at a seam of coal which
looked so beautiful as this seam without showing on his face
that he ·was favorably impressed with that ·particular ;seam;
without saying· anything.
0
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Q. Well, if you are alluding to his seeing it, that is one
thing, but if you are alluding to Mr. Henritze's having observed the seam himself, then assuredly he knew the.seam was
there, didn't he T
A. That I don't know, I suppose he did.
Q. Your personal recollection of the matter is, however,
that you did not discuss it with him Y
·
A. No, I.lmo'v I did not.
.
Q. I suppose you don't l1ave any information as to what
Mr. Henritze·paid or was to pay for the acquirement
[1024] himself of the Frid-Mullins property as it ~as then
called, or all of the stock in the corporation which had
.
owned that property?
A. I had no knowledge.
. Q. And you did not have at the time of your report?
A. I did not have it then, nor do I have it now.
Re-Direct Examination
By :Nir. Caldwell :
Q. 1\fr. Schoew do you· know who first opened the coal
seam on this property Y
A. I do not.
Q. Do you know whether Mr. ~IcNulty or Mr. Walker
'vere on the property before you were on it?
A. I cannot answer that pbsitively as to whether it was
Mr. McNulty or Mr. Wa.llrer, however, I am of the opinion it
was Mr. McNulty because he was on the property.
.
Q. You mean he was on the property before you were on
it?
A. Yes, sir. In fact I don't think I ever met Mr. Walker
until months afterwards in my office.
And further this deponent saith naught.

J.

~I.

VEST

Mr. J. M. Vest, a witness of lawful age, being first duly
sworn, deposes and says as follows:
Direct Examination
By Mr. Caldwell:
Q. Mr. Vest, where ·do you live?
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A. Huntington, West Virginia.
Q. What is your age Y
A. 42 years.
Q. What has been your experience in the purchase
[1025] and sale of coallandst
A. I have been a mining engineer and coal operator,
bought and sold coal lands since 1903.
Q. What is your business now?
A. Automobile business.
Q. Have you been at all -successful in the purbase and·
sale of coal lands Y
A. Yes, sir.
_
Q. Mr. Vest please state the relative value of coal lands
in the year 1917 as compared with the previous years and as
compared to the years following it Y
A. Land which could have been purchased around 1910,
·1912-1913 for from $10.00 to $25.00 pe~ acre sold during 1916,
1917 and 1918 for from $50.00 to $200.00 per acre.
· Q. Mr. Vest I understand that you are not familiar with
·the property that is under investigation here nowY
A. I am not.
Cross Examination
By Mr. Kemp:
Q. When, 1\tir. Vest did you go into the automobile businessT
A. A year ago.
Q. In speaking of the aery large fluctuation in price of
coal lands generally, have you any knowledge whatever pertaining to the value of the Burneagle Coal Company property?
A. No, I have not. Neyer made an examination of the
property.
Q. Well, I am glad to know you have been successful in
the purchase and sale of coal lands and I want to know if
you have ever been unsuccessful·in any of those ventures?
A. I have, yes, sir.

And further this deponent saith naught.
(Thereupon at 2:30P.M. an adjournment was taken until
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December 2nd, 1923.)

MARION H. RICHARDSON,
'Notary Public.

[1026]

December 22nd, 1923.
The taking of deposition in the abcwe styled cause was
resumed, pursuant to adjournment on yesterday, the 2l!st of
December. Same appearance as on previous ;day.
NAAM.AN JACKSON
.~lr. N aaman Jackson, a witness of lawful·age, being first
.duly ;sworn, 'testifies as .follows:

Direct Examination

By

}.{r.

Caldwell:

Q._ State your age, residence and .ocm,pation.
A. My name is N aaman Jackson; my age is 50 years; I ·
live at Logan, West Virginia and am President of the First
National Bank and State Bank Examiner of West Virginia.
Q. What position did you :hold with the First National
Bank of Logan in the year 1917 Y
A. Cashier.
Q. Do you know :1\{r. W. P. Henritze of Roanoke, Va. f
A. [.do.
Q. How· long· have you known him?
A. I don't remember. exactly; for ten years or more.
Q. Do you know ·him to ~1ave been a citizen of West
.[1027] Virginia Y
A. I do.
Q. :Oid you know· him at the time he was in West Virginia?
A. -Yes, sir.
Q. Where?
A. At Logan.
Q. Do you kno"r whether or not Mr. Henritze had had
any experience in the purchase and sale of coo] lands in and
around Logan County West Virginia at and prior to the year
19171
A. rl ~know .of 1\{r..Henlfitze buying some .ceal land Oil
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Guya.n River in the upper end of Logan County about the year·
1917.
Q. ·no you remember. his. having before that time bought
any property on Island Creek or Buffalo 7
A. Yes, sir.
Q.
Do you know of his having bought anything in
Wyoming County?
A. I don't recall at this time.
Q. In the year 1917 and sometime prior to that did Mr.
Henritze have with your bank a banking account?
A. Yes, sir.
Q. State the character of that bank account and how
long it had been actively running with you 7
· A. Mr. Henritze had an account with us from the time
he came to Logan County. It was at all times more or less
active. Sometimes the account run up to several hundred
dollars and sometimes not so much.
Q. Was that all of your answer?
A. I believe that covers it.
Q. State, Mr. Jackson, 'vhat you know with reference
to Mr. Henritze 's transaction in connection with the
[1028] stock in a coal corporation which owned coal lands in
Logan and Mingo counties, West Virginia known as
the Frid-Mullins Corporation T
A. Along about 1917-I think that is about the dateMr. Henritze came into the bank and anticipated the· idea of
purchasing the Frid-Mullins stock or property, and took up
the matter with me as to financing it, and 1 don't remember
just the details which was worked out by Mr. Henritze in the
purchase of this stock, but do kp.ow that all of it was purchased by him and was eventually placed in the care of the
First National Bank. As I recall it.the stock was placed with
the bank as collateral for a loan of part of the money. Anyway, Mr. Henritze ultimately bought all the stock of the FridMullins Coal & Coke Company, that being the name as I remember it.
Q. D1d :vou understand from those transactions that 1\Jir.
Henritze was buying and did buy this stock as his individual
property?
A. ·I did. Was of the opinion then that. it was his property individually and from the transactions through the bank
I had no occasion to believe otherwise.
. Q. Did you or do you know Mr. C. S. McNulty and Mr.
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J. E. Walker?
A. I remember Mr .. McNulty more distinctly than Mr.
Walker. I do remember the gentleman coming into "the bank
with Mr. McNulty and probably his name was Walker. Iremember McNulty very distinctly.
[1029] Q. You say Mr. McNulty came into the bank; do you
mean the First National Bank of Logan?
A. I do.
.
Q. What transaction did Mr. McNulty have with you
as Cashier of the First National Bank of Logan Y
A. Mr. McNulty and Mr. Henritze told me that Henritze
had sold this property to McNulty and some other parties
and that whatever the understanding was as to the payment ·
~f it, the consideration was to be paid through the First N ationa! Bank and they wanted me to act as Trustee to turn
over the stock of the Frid-Mullins Coal & Coke Company as
it was paid for .
. Q. .Was that subsequent to the time that Mr. Henritze
had bought the stockY
A. Yes, sir.
Q. Do ·you reme:JDber any figures connected with that
transaction Y
A. No, I do not remember figures. .At the time it was
all in my mind. I knew of the transaction at the time. It has
been several years ago and there was no occasion to remember figures and most of the figures have slipped my mind.
Q. Do you remember. Bt draft being drawn at the time for
the cash payment?
A. Yes, sir~
Q. Who drew that draft and what became of the fundYA. As I recall it McNulty drew it on somebody in Roa-.
. noke, but I do not remember the parties, and I am not positive·
whether McNulty drew the draft or not, but it is my recollection he did, that he was the drawer of the draft. .
. Q. What became of the funP, which the draft called for;
that is,· were they placed to any ones credit Y
[1030] A. Placed to Mr. W. P. Henritze's credit.
Q. Do you recall whether that draft was protested afterwardsY
A. I believe it was. I believe that was the one that was
protested.
Q. Do you remember the amount of it Y
A.. I am not positive, but I am of the opinion it was $~5,-
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:000.00.
Q. Mr. Jackson, I would iike to call your attention to an
incident connected with that draft connecting it with the
Fifth-Third National Bank of Cincinnati, Ohio, if you can
recall.
A. I don't recall just exactly how it was, but it would
occur to me now the natural course to have taken with it since
the bank had the draft and it was protested that the FifthThird National Bank of Cincinnati was our correspondent
and we collected, as I recall it ·now, our Roanoke items
through Cincinnati. The natural course of the transaction
would have been to have sent this protested check to Cincinnati and let them present it at Roanoke at their bank and let
the draft be paid in Roanoke. We getting credit through the
Fifth-Third National Bank as return to us.
Q. Do you recall it afterwards having been paid to you Y
A. That is my recollection; that it 'vas paid.
Q. Mr. Jackson, you spoke of acting· as Trustee in holding and. turning loose that Frid-Mullins stock. Please give
a little more detail as to 'vhat your duties were and how they
were carried out Y
A. All of the stock of the Frid-Mullins Coal & Coke
Company had been assigned or. bought by W. P. &n\[1031] ritze and. we held it in the :files of the First National
Bank for him. This stock was, as it was paid for, to
be turned over to McNulty or to whomsoever they directed,
so much at a time. This stock was turned over from time to
time until it was all gone from the bank and delivered to ~fc
Nulty or to whoever he directed or Mr. Henritze directed that
it be delivered to.
Q. Do you recall what length of time it was before all
of that stock was delivered by you as Trustee Y
A. No, I do not remember the exact time. It extended
over quite a long time; several months.
Q. Could you say, however, whether it extended over a
year or more y
A.· No, I could not say whether it was for more than n
year or not, but I am of the opin ·on it was that long, probably longer; though I am not positive as to the exact length
of time it covered.
Q. Mr. Jackson, I believe y ou say that you do not remember the figures which were involved between Mr. Henritze in the sale of that stock and Mr .. McNulty in the pur-
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chase of it. Can you come anywhere in the neighborhood of
this figure, or is the transaction merely too old and faded for
you to do soY
A. Well, I recall distinctly that there was some two
thousand acres of land in the tract and it is also my recollection that the consideration was $100.00 per acre, which would
make it over $200,000.00. That is about as much as I remember about it.
·
Q. Do you remember anything with reference to any
common stock which was involved in the transaction!
[1032] A. I do. I remember about the common stock being
involved, but I do not remember distinctly as to how
much; but I do know that Mr. Henritze in a contract that he
had had sometime or other with McNulty or his people, was
to have a block of common stock.
Q. Was that to be a part of the purchase priceY
A. That was what I was told.
Q. Mr. Jackson, a question arises in this transaction as
to the death of two or three gentlemen, which is probably in
your knowledge, Sid Browning, Tom Browning and George
Beddoe. Do you know whether or not those gentlemen are
dead?
, A. All three of them are dead, yes, sir.
Q. Do you know whether or not George Beddoe was one
of the engineers for. Mr. Henritze. in some of those transactionsf
·
A. My recollection is that he was.
Q. Do you know whether ~fr. Henritze had business
transactions with the two Browning brothers whose names
have been called Y
A. Yes, I remember them having business relations together. I don't recall just now what the business transactions were, but I remember expecially that Mr. Henritze and
Mr. Sid Browning were very friendly and closely identified
in some business transactions.
·
Q. Mr. Jackson, in the year 1917 what was the character
of trade ·in coal lands in and around Logan County,
[1033] West Virg·inia.Y
A. I don't remember just how much trading was going on in that section at that time, but the price had gone up
and the coal ·business was very active.
Q. I failed to ask you the question if you know whether
or not Sid and Tom Browning and Mr. Henritze were actively
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engaged in th~ year 1916 in an effort to secure possession of'
the Frid-Mullins stock or for a majority of it Y
A. No, I don't recall that.
Q. Do you, or did you know Mr. John Henritze'Y
A. Yes, I do.
Q. ·The brother of W. P. Henritze?
A. Yes, sir.
Q. Was he up in that territory-during the period spoken
of above?
·
A. Y-es, sir, he was on the property for a while.
Q. What was he doing there:?
A. ·well, I really don't know except that he had some
men-it was reported to me he had some men-opening -up
the coal seams and looking after that part of the development
of the property, seeing what Mr. Henritze had on the property he purchased more than anything else perhaps.
Q. Did he have ·a drawing account on Mr. Henritze's
funds?
A. He did. Signed Mr. Henritze's name to the checks
and they were honored.
Q. I believe that is all I want to ask ~~r. Jackson.
[1034]

Cross Examination

By Mr. Kemp:
Q. I judge from your evidence, Mr. Jackson, that your
recollection of these transactions is vague?
A. A:s. to details it is.
Q. The reason I say that, I was rather struck during
the progress of your deposition with your. statement made,
you supposed thus and so, or that you thought thus and so.
You do not seem to be able to state these matters with positiveness. ~ave you gone at all over the records of your bank
in order to familiarize yourself with the transactions as disclosed by these records and to refresh your memory as to
those transactions 1
A. I have not.
Q. You spoke of an understanding· that you gathered
from the negotiations so far as you were familiar with them
between Mr. Henritze and McNulty that a new corporation
was to be formed in which Mr. Henritze was to have a block
of stock. Did I understand that was youT understa,nding of
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the negotiations 1
A. That was my understanding that that was part of the
consideration for the sale of the property that he was to'have
a block of the common stock.
.
· Q. Did YO'D; so understand when the matter :first came to
your attention as between Mr. McNulty and Mr. HenritzeY
A. I did not at once. It was my understanding that it
was to be a cash consideration, later some misunderstanding
arose and Mr. Henritze went ahead with the transactions
and was to get the money and so much stock in addition.
Q. Did you understand though, from the beginning of
the transaction that it was the purpose of McNulty
[1035] and whoever might be associated with him. to form a
corporation in talring over this property, or the stock
of the Frid-Mullins corporation Y
· A. At first I do not recall anything being said to me as
to McNulty and his associated forming a corporation and
taking it over, probably it was at the time, but I do not recall
that part -of it. The transaction, as I recall it at :first was
clean-cut .. They were to pay Mr. Henritze so much money for
his stock in the Frid-Mullins Coal & Coke Company which
represented the land. The stock represented the land because.
that was the only asset back of the stock.
Q. Did it come within your knowledge as to how much
Mr. Henritze had paid for this stock, or was to pay for the
stock of the Frid-Mullins Company?
A. Mr. Henritze bought this stock of' the Frid-Mullins
from several different stockhoiders. I recall that I do not
remember just what he paid per share for the stock. Nearly
all this stock was handled through the First National Bank
and Mr. Henritze paid for it through the First National and
the stock was delivered to tl1e First National.
Q. ·Did your bank :finance Mr. Henritze in the acquirement of the stock of the Frid-Mullins Company¥
A. Yes, quite largely. I have forgotten just to what
extent, but we loaned him money to buy a part of the stock.
Q. Are you able to say about how much Y
[1036] A. I am not.
Q. Of course, in the determination of your bank to
lend him money for the acquirement of stock, you would take
into consideration the probable value of the stock as security
of the loan, did you not?
A. We did. We took it that he ·was buying the stock
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very reason~ble; that it was worth the .money he was paying
for it, and as I recall it now it was perfectly satisfactory with
the officers of the bank to take the stock as collateraL
Q. But you are not able to -say, even approximately,
the amount of the loan 1
A. It was different amounts at different times. It \Vas
not all bought at the same time; it was to different individuals, and the loan was. not all made at one time, but as I recall
it, as .Mr. Henritze could buy this stock from different individuals, if he did not have the money, he would malte arrangements \vith the First National Bank so that he could
' go ahead and take it up.
Q. Do you recall what became of the $25,000.00 -represented by the draft that you spoke of, that was finally paid 7
A. Well, that was given credit to Mr. Henritze, and as
Mr. Henritze owed the .bank money I expect part of that was
paid to the bank.
Q. Was there a written agreement between you and the
parties by which you were to act as Trustee in the delivery
of the Frid-Mullins stock and receive the purchase price on itY
A. I don't remember whether there 'vas a written agreement or not, but as I recall it I had instructions or writing
of some kind which distinctly states as to what the
bank was to do with this stock as payments were made, but as
.[1037] to having a mutual agreement or ·written agreement
I don't believe we had that.
Q. Are you able to say whether or not a part of the
monies that passed through your hands from the Burneagle
Coal & Coke Corporation was or was· not applied by you, as
Trustee, to the payment of those who had sold the Frid-Mullins stock to Mr. Henritze.
A. I do not think so. . I think all the money was paid in
to the First National Bank by the Burneagle Coal Company
was paid direct to Mr. If.enritze," given credit to him or paid
on Mr. Henritze's notes in the bank, but as to being paid directly to anybody that 1\tfr. Henritze bought stock from, I do
not think that occurred.
Q. Accordil1g to your recollection ho,,r long was the
stock in your bank before this $25,000.00 transaction occurred?
A. I don't remember. I feel positive it was all in the
bank at that time, but I don't remember how long it had been
there.
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Q.. When you say it was all in the bank at .that time, according to your recollection, do you mean it had been trans..
ferred tCJ Mr. HenritzeY
A. It had been assigned; the stock certificates had been
properly assigned to Mr. Henritze a~d he had possession of
them. My :recollection is that on the stock books of the FridMnllins Coal & Coke Company none of this stock was actualy transferred physically to Mr. ·Henritze but Mr. Henritze
· owned it. It had been pr·operly assigned and no,body
[1038] owned the stock but Mr. Henritze.
Q. Do you recall whether any of the money paid by the
Burneagle Coal & Coke Company, was either by you, or by
cheeks drawn by Mr. Henritze on your bank, paid to Mr. F. C.
LeftwichY
A. I do not remember part of it. I do remember that we
paid. :some money to Mr. Leftwich.
Q. The man I am speaking of isA4 F. C. Leftwich you have the right man.
Q. Of Huntington?
A. Of Huntingto~ I have forgotten just who he represented but I believe it was Mrs. M. B. Mullins. As to that
though I am ·not absolutely positive.
. Q. In the placing of this Frid-Mullins stock in your
custody, or rather the custody of your bank, did you have
any arrangement with either Judge Leftwich for himself or
representing Mrs. May Mullins, or anyone else?
.
A. We had no understanding with Judge Leftwich except that the stock was to be delivered to Mr. ·Henritze when
the amount was paid for. I don't Imow whether it was in
the form of a draft or not.. I believe it was. This stock was
deposited with the First National Bank as I recall it, rather
in escrow to be delivered to :Nir. Henritze as and when paid
for.
Q. As and when paid for?
A. When Henritze paid for it, but I believe it was definite when Mr. Hen.ritze was to pay for it.
Q. Well, was the stock so held in that situation at the
time of this McNulty transaction; that is, the giving
[1039] of tbis $25,000.00 draftY
A. I don't remember whether Mr. Leftwich had any
stock there in that situation at that time or not.
Q. Well, have you any recollection of the loans which
you made to Mr. Henritze having been applied prior to this.
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J\IIcNulty transaction in payment of liability for the stock to·
Judge Leftwich 7
A. I do not.
Q. Did lou ever have any written instructions from
Judge Leftwich on the subject?
A. I did.
'
Q. Are those still in the custody of your bank Y
A. I do not know. The transactions have all been closed
, several years, we had that file of papers all together at the
, tim~ with the stock and the matter was closed several years
: ago and it may be in the files of the bank, and it may not be I
don't know.
Q. Is Judge Leftwich living!
A. He is.
Q. Do you lmo'v where he lives now?
A. He lives in Huntington.
Q. Are you able to say at present what became of the
monies that were paid into your bank by the Burneagle Coal
& Coke Corporation under the arrangement between that corporation and Mr. Henritze for this stockY
A. My recollection is that it 'vas all paid to Mr. Henritze, was not given Henritze's account direct credit, it was
applied to notes he owed in the bank. It was quite
[1040] probable that it was given Mr. Henritze's account receipt direct.
Q. Do you recall whether or not any part of the monies
paid by the Burneagle Coal & Coke Corporation to your bank
in connection with the acquirement of this stqck was paid, or
any part of it paid to Judge Leftwich Y
A. I do not.
·
Q. Are you ·able to say that it was not 1
A. I am not.
Q. Are you able to say that none of it was paid to Mrs.
1\IIay Mullins on account of her stock¥
A. That is from the" Burneagle Coal Company f
Q. No, the money that came into your bank from the
. Burneagle Coal Company f
A. I am not, but I am of opinio:t:t that it was not paid
to Mrs. Mullins directly, but as I said a moment ago that all
of the money that was paid in went directly to the credit of
Mr. Henritze or the payment of his note in the First National
Bank, as Judge Leftwich had given the bank no instructions
to deal·with the Burneagle Coal Company or McNulty or any-
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one except Mr. Henritze.
Q. I hand you a memorandum attached to a stock certi·
:ficate No. 15 for 27TY2 shares of the Frid-Mullins Coal & Coke
Company to which memorandum your name appears to be
signed. 'Is that memorandum in your hand wtitingY
A .. Yes, sir.
Q. And the first memorandum reads as follows, does
it not T ''Credit. Cer $15. 15 shares of this Cer. has been
pd for by Burneagle Coal Company. July 26, 1919, to which
your name is signed as Vice-President of the bank you have
referred to''
A. Yes, sir.
Q. Beneath that there is another memorandum, is that
also in your hand writing T
1[1041] A. It is.
Q. It says ''100 shares of th~s cer. has been paid for
by Burneagle Coal Company." Thas is correct isn't it?
A. It take it it is; those notes are both in my writing.
Q. The Burneagle Coal Company that you speak of in
that pencil memorandum is the Burneagle Coal & Coke. Corporation that was formed in the taking over of the Frid-Mullins stock and property, is it not?
A. I presume it is; it is the one that I refer to.
Q. You call it the Burneagle Coal Company but you did
intend to refer to that corporation that so took over the stockY
A. Yes, sir, the same one.
Q. . I will ask you to file, as a part of your deposition,
stock certificate referred to and the two credit memorandums
·
thereto attached signed by you Y
A. I do, and mark them Exhibit A.
(The stock certificate together with credit memorandums
thereto attached is filed here with as a part hereof, marked
for identification ''Exhibit A.'')
Q. I also hand you another stock certificate· for 277lh
shares of the Frid-Mullins Coal & Coke Company capital
stock, which is No. 14, and will ask you if that is one of the
certificates that was hypothicated with you under your trus- ·
teeship?
A. It is.
Q. I will ask you to file it with your deposition as "Ex:hibit B.''
[1042] A. I do.
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(Stock certificate No. 14, above referred to. is herewith
filed as a part hereof marked for identification ''Exhibit B.'')
Both of those certificates were pledged with you t
A. They were.
Q. You speak of having knowledge of the fact that Mr.
W. P. Henritze had some transactions of a business nature
with two gentlemen by the name of Browning, Tom and Sid
Browning; when did those transaction that you have in mind
take place Y
·
A. I don't remember.
Q. Was it pri.or to or subsequent to the McNulty trans, action about which .you have referred 1
A. It was prior.
Q. You speak of having knowledge of Mr. W. P. Hen:..
ritze having been interested as purchaser, or in some respect
in some property on Highland Cr~ek or Buffalo Creel!, when
was that transaction, prior to or subsequent to the early part
of 1917?
·
A. Island Creek, isn ~t it Y
Q. I thought you said Highland.
A. It was prior to the Frid-Mullins transaction.
Q. Do you know whether that was a transaction of any
or little magnitude 7
A. They were not large magnitude; they were not so
small, but not as large a magnitude as the Frid-Mullins transaction.
Q. You spoke of Mr. George Beddoe being dead, was he
a resident of Logan County?
A. He was.
Q.

[1043]

Re-Direct ]jxamination

By Mr. Caldwell:
Q. Please explain the 11otes made hy you on the stock,
if you.have any explanation to make?
A. These notations were occasioned by the large number of shares in this certificate, there being 277112 shares in
this certificate, and the bank was advised at this time when
this much money was paid that it represented so many shares
which could not be delivered to the Burneagle Coal Company;
that is, a separate certif?cate,.because it was all in one certificate and these notations were to keep up with the number of
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shares that were paid for in this certificate.
Q. Do you remember a fire which burned up the Beddoe,.
Wilson and McCorkle records in Logan, West Virginia, what
house was that f
A. I remember about the fire in the Browning & White
building.
Q. Do you remember if Wilson and McCorkle had their
office there 7
A. I know McCorkle had his office in there, I don't recall whether Wilson was with him at that time or not, I don't
think Wilson was with him at the time they had the fire.
And further this deponent saith naught.
Exhibit A, being stock certificate in the Frid-Mullins Coal
& Coke Company for 2771,4 shares, issued to R. L.
[1044] Shrewsbury, Decemper 4th, 1907, and assigned to May
Mullins May 22, 1915, and Exhibit '' B' ', being stock
certificate for 277% shares in the Frid-Mullins Coal & Coke
Company, issued to Calvin D. Fridman ·December 4th, 1907,
and assigned in blank by Calving D. Fridman November 3rd,
1915, and a·ssigned by Dawson E. Bradley, Trustee in bankruptcy of -E. D. Fridman and by W. P. Henritze to Jas. E.
Walker and C. S. McNulty, are omitted by consent.
The depositions of W. P. Henritze and others, taken on
behalf of defendants, on the 28th day of December, 1923, atRoanoke, Virginia.
[1045]

APPEARANCES

II. 'I'. IlaU, Esq., for the complninant.
M. M. Caldwell, Esq., for the defendants.
C. S. McNulty, one of the defendant.fi, in person.
[1046]

W. P. NININGER

W. P. Nininger, a ·witness of lawful age, having been
first duly sworn on behalf of the defendants, testified as follows:
Direct Examination.
.
By Mr. Caldwell :
Q. Mr. Nininger, you are a stockholder in the Burneagle
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Coal & Coke Corporation?
A. I am.
Q. What amount of stock do you own 1
A. I have a hundred shares of the preferred and a hundred shares of the common.
Q. Were you in the year 1919, and some time prior to
that time, a director in said company?
A. I think so-I don't remember just exactly when I
was put on the board,. hut about that date.
Q. Were you present in a meeting of the board of directors some time the latter part of 1919 'in which the question
came up as to settling with :1\.fr. W. P. HenritzeY
A. I was.
Q. Please state, as nearly as you can, the circumstances
in connection with that meeting-that is, as t'o how and why
it was held.
A. The meeting, as I remember, was called for the
]1047] purpose of devising some means of paying Mr. Henritze the balance due him and that had not been paid
him, and the minutes of the previous meeting were read and
approved by the directors, and the subject of the amount we
still owed Mr. Henritze was discussed, and we tried to arrive
at some arrangements by which he could be paid.
Q. Do you remember at that meeting whether or not a
contract which had been entered into between Mr: Henritze
and Mr. C. S. McNulty, J. E. Walker and H. E. Obenchain was
produced and read?
A. That is my recollection.
What 'vas. the general trend of the discussion and conversation among the directors with reference to this whole
matter, at that meeting?
A. Well, the chief business at the meeting was 'vhat they
owed Mr. Henritze and how to pay it, and I believe the·re was
a discussion of title of some question of squatters on the property, was the chief business before the meeting.
Q. State whether or not that was thrN;hed ont.
A. It was.
Q. Was anything said at that meeting \Vith reference
to selling :1\.fr. Henritze the timber on that property?
A. Yes, sir·; Mr. Henritze had made an offer for the
·[1048]timber, and everybody thought it was a good deal
better for it than 've had ever had, and we had better
take it, for that reason of getting out as much as possible of
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the debt still owing to him.
.
Q. In this connection do you remember anything about
the prospects of a railroad coming to this property 1
·A. Yes, sir, the railroad at that time, I think, they had
gone to work on it-I know the railroad had been held up on
account of the War, and that had blocked every effort to sell
stock, as I understood it, to pay Mr. Henritze the balance of
the money.
Q. Mr. Nininger, you say you own a hundred shares of
preferred stock and a hundred shares of common stock in
this corporation; from whom did you buy this stock, and howT
A. I bought it from Mr. Henritze; Mr. Henritze owed
me, I think, about $2,000, and to make it even money and even
stock of 200 shares, I gave rum an additional check for $500.
Q. You bought, as I understand, directly from Mr. HenritzeY
A. Yes, sir.
Q. Please state, at the time you purchased, if you
[1049] remember any information that you had as to a new
seam of coal being found on the property, or anything
of the kind.
A. That was-.I think Mr. Henritze had made a trip to
West Virginia, and came back and told me about another
seam larger than either of the others, that they didn't know
was there, and that the property looked better than before. I
think that was just before I bought the stock.
·
Q. Had Mr. Henritze himself bought some more prefer·
red stock in the meantime?
.A.. That was my understanding, yes, sir.
Q. And the stock you purchased, you say; was a part of
Mr. Henritze's stock?
·A. That was my understanding, yes, sir. I purchased
the stock direct from him.
Q. Mr. Nininger, do you recall how long this meeting
was in session that agreed upon the settlement with Mr. Hen..,
ritzeY
A. It was quite a considerable little time-I wouldn't
know just how many hours-! would say two or two and a
half, or three hours, something like that.
Q. Was everything discussed betwe~n the directors that
involved the closing of a deal of this magnitude 7
·A. Yes, sir.
·
Q. I do not expect yon to remember, after all this
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[1050] time, all the details, but I would like for you to come
as nearly .as you can as to what you do remember of
the details that took place at that meeting.
A. My recollection is that I liad been out to see the tim.:
her; there was quite a little discussion between the stockholders and directors as to what we ought to do with the timber
-whether we ought to sell it to Mr. Henritze at what he offered, or not. I went out and looked at the timber-! didn't
go all over it, but I sa'v what I considered the best section of
the land for timber, and the directors wanted to know my
opinion as to its value, and I recommended that they let Mr.
Henritze have the timber at what he offered, and there was
a discussion as to title in regard to the squatters.
Q. What was said with reference to the title Y
A. Well, some of them thought that Mr. Henritze ought
.to get rid of the squatters and give them a general warranty
title, and I think that is the same meeting that Mr. Henritze
was there and told them he could only give them such title
as he possessed, and I don't know that anybody took it seriously, because anybody that has ever been in West Virginia
very much knows that there ard squatters on everybody's
property-that they let them squat on it. The chief difficulty
or the biggest question before the directors was the means
of paying ~Ir. Henritze, and they all decided that his money
was due and it should be paid.
Q. While you were on that trip for the corporation,
[1050] did you see any attorneys in West Virginia with reference to the squatters, or anything of that kind? ·
A. No, sir, I did not.
Q. In this meeting was this question with reference to
the extra or bonus stock or common stock brought 'out and
referred toY
A. I don't think anybody raised that question, Mr. Cald'vell.
Q. Simply the contracts were read?
A. Yes, sir; everybody was satisfied.
Q. Did you know, and when did you know, that Mr. Hen~
ritze had received some common stock as part of his contract Y
A. Well, I knew that before I purchased any stockpossibly he told me that on several occasions; we talked it
over oraHy.
Q. And you 'vere thoroughly conversant with the fact
that he was to ·have common stock as part of his purchase
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priceY
A. Yes, sir ; I felt if he was willing to take part of the .
stock of the company for part of his purchase price that it
would justify me in taking some stock in the proposition, and
that is one of the reasons I took stock in it.
Q. You say Mr. Henritze was in that director's
.[1051] meeting; do you recall whether Mr. Henritzc did retire, or 'vas requested to retire while they went into
detf\il Y
·
· A. I think he was requested to retire.
Q. And the directors finally agreed upon a settlement Y
A. Yes, sir.
Q. During the discussion of these matters do you recall, or not, whether it w;as suggested that- Mr. McNulty con.,.
suit oth,er counsel, or show the contract to other counsel T
A. I could not be positive about that, Mr. Caldwell, but
I think there was something said. about advice of another
counsel on the squatter question-I don't· remem her 'vbo
broug·ht the subject up-the subject did not impress me very
strong, because I knew the situation with the squatters out
there, and they couldn't have been very much in the way of
they squat there, by using the surface-it \Youldn't make
much difference as I looked at it.
Cross Examination
By Mr. Hall:
· Q. 1Ir. Nininger, at this meeting of directors that you
4ave referred to, I believe yon stated that the principal matters that were discussed were the questions of the squatters
and the sale of the timber?
A. Yes, sir.
[1052] Q. And you say that a contract with Mr. Henritze was
readY
~
A. That is my recollection, yes, sir.
Q. How many contracts, one or two?
A. Well, there was only one contract that I know anything about.
Q. Do you remember anything about the provisions
of that contract?
A. I couldn't remember the d~tails of that cqntract- I
knew the condition-and had talked them over with Mr. Henritze on so many different occasion that I knew in a way about
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what he got for the property and what the company proposed
to do, and the common stock that wa.s to be given along with
the preferred stock, and that the promoters got a certain interest.
Q. And you and Mr. Henritze have been pretty. close
business associates, haven't you?
A. We have been associated in business, of course, ever
since Mr. Henritze came duwn- and started the Roanoke
Theatre.
Q. You were associated w·ith him in the Roanoke The·atre and other enterprises!
A. Well, I was not in business with him; I rented my
property to him. He built the theatre on the back of my
property and I leased the premises-the ·entrance to the
theatre-I owned at that time.
.
Q. The question of bonus stock was not discussed in
[1053] that meeting at all t
A. I don't remember that it was.
Q. You understood from wl1at Mr. Henritze had told
.you that he was receiving stock as part of the purchase price~
A. Yes, sir.
Q. You didn't know that Mr. Henritze and the other
promoters were receiving certain bonus stock which they were
dividing up among themselves.
A. Well, I understood 'that they did this work for certain compensation, and then got a certain amount of stock.
Q. Did you understand that they were getting a part of
the price for 'vhich the stock was sold-that the promoters
were.
.
A. Well, I understood that the man who was active in
selling the stock g·ot a commission, of course, for selling the
company's stock.
Q. Did you kno'v that the promoters got a part of the
commission for selling the stock, whether they sold it or had
anything to do with the sale of it, or not f
A. That they got a part of the stock, you mean, as a
[1054]. bonus!
·
Q. Yes, part of the commissions on the sale of all the
stock of the company?
A. I understood that they got a commission on the sale
of all of the stock of the company, and in addition to that, a
small bonus on the stock.
Q. That 'vas information you g·ot from Mrl HenritzeY
I
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A. Well, it was generally .talked around, I think-I
don't remember-; didn't consider that it was any secret,
everybody seemed" to know that that I talked with.
Q. What did you pay Mr. Henritze per share for the
stock you bought from him Y
A.. $2Q.00-twenty dollars, as I understood was the preferred and five dollars common.
' Q. And you thought your whole $25,00 went into the
hands of the company 7
A. Well, I didn't care where that went-that was what
the company was selling it for, and that was what I paid for
it.
Q. Where do you live now, Mr. Niningerf
[1055] A. I live in Washington.
Q. Are you visiting here during the holidays Y
A. Yes, sir.
Q. Who are you visiting!
A. My mother and father.
Q. They live in the country near here 7
A. Yes, sir, three miles out on the·Hollins Road.

By Mr. Caldwell:
.
Q. Do you authorize the stenographer to sign your name
to this. deposition Y
A. Yes, sir.
And further this deponent saith not.

W. P. NININGER,
. By N. R. PARRISH, Stenographer.
The further taking of these deposition is adjourned to
the-- day of
, at the same time and place.
N. R. PARRISH,
Notary Public.
[1056]

Office of W oop.s, Chitwood,
Coxe & Rogers
January 8th, 1924; 3 P. M.
W. P. HENRITZE. Recalled.

By Mr. Caldwell:
Q. Mr. Henritze, in your examination as an adverse

(
I

,.
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· witness you promised to produce evidence of pajm~nt to J.
B. McCorkle. You are here shown a memorandum signed by
the First National Bank of Logan, West Virginia. Please
state if this' refreshes your memory with reference to the
McCorkle Transaction and briefly state what the transaction
wasT
·
A. It does refresh my memory. It is a fact, and therecords of Logan County will show that about the time McCorkle was ·doing this work I sold him two lots in the City of
Logan. As I remember it was on this report that was to have
been made to the Burneagle people. I took in part payment
on these lots, his note for $475.00 and when he had made out
his bill against me for this work and for Mr. Obenchain and
his associates I had this note charged back to my acount,
giving Mr. McCorkle credit for the note.
Q. So that the transaction, as I understand it, did not
involve the payment of checks?
A. It did not, as I remember it. ·
[1057] Q. Please file that paper with your deposition as
Exhibit ''A''?
A. I here file same.
(Said paper is here introduced in evidence, and for the
purposes of identification is marked Exhibit "A" and is as
follows:)
·
·
"DEBIT-W. P. Heuritze.
We charge your account $475 and return to you note
Signed by J. B. lVIcCorkle.
Drawn on ...... (Note $475.00.)
Reason ........ .
43
Deposited by you ........ .
July 16, 1917.
FIRST NATIO~AL BANK,
JJogan, W.Va.''
Q. You are also here shown two checks, one payable to
J. S. Heriritze, tbe other payable to Carter &·Carter. State, if
you can, 'vhat connection those checks had with the services
rendered by you to Mr. Obenchain and his associ~tes in connection with the Burneagle propertyY
A. This check dated April 20th, 1917, seems to be the
I

I

I

\
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only one that I have been able to find, which is a receipt in·
itself,. reading ''for Miner's time opening coal.'' tha.t
.[1058] I gave to my brother who was ·foreman on this work.
What I mean by that is, it is the only check dated after
Mr. Obenchain and Mr. McNulty were on the property on
April 6th, 1917, this check being evidence that I had continned to work for ~Ir. Obenchain and his associates after having made the deal of April 6th, 1917.
.
The Carter & Carter check dated May 17, 1917, was for
part payment on the photographs made for Mr. Obenchain's
selling organization and reads for $42.70 being balance of
bill of $70.95. This however, did not cover the total amount
of Carter & Carter's bill for this work, but it is all I have
been able to find.
·
Q. Please file these two checks with your deposition as
Exhibit B. and C.
A. I herewith file same.
(Said checks are

h~re

filed in evidence, marked Exhibits

''B" and "C", and are as follows:}

"B"
Logan, W. Va., 4-20, 1917.

No. 23.

FIRST NATIONAL BANK
Pay to the order of
John S. Henritze ............................. $50.00
Fifty & N o-100 ............................... Dollars
For ... Men's time opening coal.
W. P. HENRITZE."
[1059]

"C"
"Logan, W.Va., 5-17, 1917.

No. 31

FIRST NATIONAL BANK
Pay to the order of
Carter & Carter . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $42.70
Forty-two and 70-100 ........................ Dollars
For Burneagle Photo. Bal. of Bill of $70.95.
W. P. HENRITZE.''

'

I

I
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Q. Please state what efforts you have made in complying with your promise to counsel for the Burneagle Company
to secure evidence· of payments made by you in connection
with your contract with Mr. Obenchain and his associates for
services rendered after the property had been sold and what
was the result of your efforts 1 .
A. I have made two trips to Logan and found that
George Bedow, an associate of l-fcCorkle 's at th~ time this
work was done, and their office man, was deadl I further
found that all the records of McCorkle & Wilson a~d the firm
of Beddow, McCorkle·& Wilson had. been destroy]ed .in what
was known as tl1e White-Browning fire at Logan, which com..
pletelyj destroyed the building and the contents ·Of
[1060] same, and of some hundred or more offic.es, nothing
having been saved as I found out by anyone. As before stated I had lost a bunch of my records in the fire at 14
Campbell A venue, in the early part of 1917, when I \Vas in
Florida, these being my records that were removed from the
Roanoke theatre office.
Q. Mr. Henritze, you are here shown a letter addressed
to you of date May 25th, 1917, by H. E. Obenchain. .Please
explain its connection, if any, with the transaction under consideration and file it as an exhibit with your deposition marking the same Exhibit "D."
A. This letter from Mr. Obenchain is nothing more than
documentary evidence showing that Mr. Obenchain had me,
at my expense, to do additional work for him after April 6th,
1917. The check given to Carter and Carter for the photographs 'vhich were submitted as an exhibit in my former deposition is partly covered by the check. I failed to find a check
to Carter and Carter for this additional work but I am sure
. that Mr. Obenchain received the photographs as per his request. I herewith file the letter as requested.
I

!

(Said lette11 is here filed in evidence, marked Exhibit
"D" and is as follows:)
.:
I

[1061]

"Mr. W. ;p. Henritze,
City.
·

. R.oanoke, "\ra., nfay 25j 191:7.
i

Dear sir:
Will you please get me 16 pictures of the one you made of
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the Big Eagle Seam showing MeNulty holding a inattox and
a picture of myself with my hanq on the coal, also a pictur~
showing the steam shovel at work above the property, also
one showing McNulty standing on one vein and the writer
on tbq other. Get me 15 each of these and I will appreciate it
very much.
Yours very truly,
(Signed) H. E. OBENCHAIN."
Q. I here show you a draft drawn by W. P. Henritze on
James E. Walker and C. S. McNulty of date April 6th, 1917,
which draft seems to have been protested as of date, April
12th, 1917, and endorsed on the back of it.in pencil is the following memorandum: ''Payment refused, reason given that
parties decline to execute contract in accordance with agreement.'' Please examine this draft and state if it is the draft ·
that you and others have referred to as the beginning of the
transactions between you V
A. It is, and I file it herewith.

[1062} (Said draft is here introduced in evidence, marked
Exhibit "E" and is as follows:)
"$25000.00

Logan, W.Va. April6, 1917
At sight ..... pay to the order of

FIRST NATIONAL BANK OF LOGAN
Twenty-five thousand & No 100 .................. :Oollars ·
To James E. Walker & C. S. McNulty,
C-o First National Bank,
Roanoke, Va.
W. P. HENRITZE.
(On back:
''Payment refused, reason given that parties decline to
execute contract in accordance 'Yith agreement.''

Q. In this connection I also show you a memorandum
made by the First National Bank, "Debit W. P. Henritze,
$25,070.83. '' With another notation ''interest 17 d.ays $70.83.''
Please connect this with the incident of the draft and file it.
,

I

(

l
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as an

e~bit

with your deposition.
A. As before stated Mr. Walker's agent, as they represented themselves~ H. H. Obenchain and C. S.l McNulty,
assured Mr. Jackson that they had bought from W. P. Henritze and also all of the stock in the Frid-Mullins Coal & Coke
Company and had him fill out this draft on James E. Walker
and C. S. MeN ulty through the First National Bartk of Roanoke. I was given credit on April 7th, 1917, for the amount
of this draft, $25,000.00. On our return from Logan,
[1063] we met Mr. Walker and had their understanding of
our verbal agreement us to what active pa1~ I was to
l1ave in the promotion of the Corporation to take over this,
my stock, I having at all times held out for a straight sale
from one individual to another. and on the advice! of my attorney we refused to -consider anything but a stock sale; These
gentlemen failed to make their draft good. It was protested
and charged back to my individual account and th~ First N ational Bank of Logan, with protest fee of $1.36, and interest
from April 6th to April 23rd, 1917, 'vhf.m it was finally made
good through the Third National Bank of Cincinnati, and I
file it as an exhibit with my evidence.
1

(Said draft is here introduced in evidence, marked Exhibit ''F'' and is as follows:)
''DEBIT

W. P. Ilenritze ...

We charge your account
' $25,070.83
and return you a check
Signed by-Demand note 25,000
Drawn on-Int. 17 days
$70.83
April 6th to 23rd
·Reason .....

I

38
Deposited hy you ..... .
April 23, 1917.

I

FIRST NATIONAL BANI{,
Logan, W.Va."
Q. Mr. Henritze you are here shown what purports
[1064] to be a copy of an abstract of title to 36 actes claimed
by Thomas K. Tiller, on Guyandotte River in Logan
and Mingo Counties, W. Va., which abstract closes as fol\

I
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lows: "We regard Tiller's claim of title worthless. Given
under our hands this 25th of August.'' signed by ''Chafin &
Bland.'' Please state what connection this has with the general transaction Y
A. It has this connection. Mr. McNulty assured himself that the title was right on the holding of the Frid-Mullins
Coal & Coke Company property, but after this deal had been
closed he told me that as long as there was any question as
to the title to any part of the tract that it hurt Mr. Obenchain's selling organization and he requested me to get something in the ,shape of an abstract on the only tract that was
then in possession of any one other than bona fide renters.
This I did, a.t my own expense, and as I remember it cost me
about $100. I have, however, failed to find my individual
check covering this abstract. As Mr. Bland had done quite a
bit of work for me I am unable to identify these several payments. This abstract satisfied not only Mr. McNulty, the attorney for the Burneagle Coa:l & Coke Company at this time
but seemed to be all that Mr. Obenchain's organization need-

ed..
Q. State who Messrs. Chafin & Bland wereV
[1065] .A. Mr. Chafin today is, or was the last time I knew.
of him, prosecuting attorney for Logan County. Rob.ert Bland today is a Judge, ~ut Judge of what Court, I am
not sure, or just what position he holds I am not able to say.
Q. What is his character as an attorney!
A. He stands as high as anyone in Logan County.
IT IS AGREED in order not to encumber the record
that the abstract of title above referred .to is not filed but the
certificate of the attorneys to the effect that "we regard Tiller's claim of title worthless,'' is all that is necessary.
By Mr. Caldwell:
Q. Mr. Henritze, several pages of your deposition above
referred to have to do with what part you took in the sale of
stock in the Burneagle Company. I here sho'v you a ·receipt
signed ''Burneagle Coal & Coke Corporation by .James E.
Walker, Per H. E. 0." of date 8th day of May, 1917, also two
notes bearing the same date, one due August 1st and the other
due November 1st. of $5,250.00 each. Please take these pa.pers aud explain from them the transaction by which
{1006] you purchased the stock and make such statement as
you can with reference to the sale of any stoek what~
I

I
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ever in the Bnrneagle Coal & Coke Corporation.
A. I deny th~t I ever sold one dollar's worth of Burneagle Coal & Coke Company stock to anyone for H. E. Obenchain and his selling organization or for the Burneagle Coal
& Coke Corporation, On 1\{ay 8th, 1917, I purchased.700 shares
of preferred stock, and 700 shares of common stock. This
stock, 1400 shares costing me $17.500. Th1s receipt No. 185,
signe~ by the Burneagle Coal & Coke Corporatiqn, by J as.
E. Walker, President, per H. E. 0., is payment by W. P. Henritze for $7,000 in cash, two notes for $5.250.00, making a total
·of $17,500 are in themselves a receipt for 700 shares of preferred stock at $25. per share. Out of. this 720 shares of stock
I had issued on May 8th, 1917, 100 shares toW. P~ Nininger,
20 shares to Dr~ Dunkley, and 20 shares to Dr.·H~ghes, a~d
560 shares to W. P. Henritze. I hold 560 shares o~ the original purchase of May 8th, 1917, W. P. Nininger holds his 100
shares but as to what Dr. Dunkley and Dr. Huges did with
their stock I am unable to say. This stock was purchased by
W. P. Henritze. at $25 per share and sold by him at $25 per
share. I sold my own stock and not any of the cori[1067] porations. And I file the receipts and notes, which
speak for themselves as part of my testimony.
1

I

(Said receipt and notes are here introduced in evidence,
marked Exhibit "G" and are as follows:}
''$5250.00

Roanoke, Va. May 8, 1917.
I

Aug. 1st ... days after date for value receiveq I promise
to pay t.o Bnrneag·le Coal & Coke Corp. or order ,,Hthout offset negotiable and payable at Colonial Bank & · r.I;'rust Company, at Roanoke, Va.
·
Fifty two hundred fifty . . . . . . . . . . . . . . . . . . Dollars.
Homeste.ad and all other exemptions waived by the .maker and
each endorser.
.
If this note is not paid at maturity, and is cbllected by
suit or attorney, the maker and endorsers heredf agree to
pay in addition to the amount of this note, five per cent collection fees and five dollars attorney's fees. The maker and
endorsers hereby waive presentment, demand of; payment,
protest and notice thereof, of tllis note.
Int. at 6 per cent.
(Signature torn off).
I
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''$5250.00

Roano~e,

Virginia, May 8, 1917.

Nov. 1st after date for value received I promise to pay to
Burneagle Coal & Coke Corp. or order without offset
[1068] negotiable and payable at Colonial Bank & Trust
Company, at Roanoke, Va.
Fifty two hundred fifty . . . . . . . . . . . . . . . . . . Dollars.
Homestead and all other exemptions waived by the maker
and each endorser.
If this note is not paid at maturity, and is collected by .
suit or attorney, the maker and endorsers hereof agree to pay
in addition to the amount of this note, five per cent, collec.,.
tion fees and .five dollars attorney's fees. The maker and endorsers hereby waive presentment, demand of payment, protest and notice thereof, of this note.
.
Int. at 6 per cent.
(Signature torn off.)"
. RECEIPT.
185 .

No. Shares
700
First payment . . . . . . . . . . . . . . $7000.00
Second payment .............. 5250.00
Third Payment ............... 5250.00
Total

$17,500.00

BURNEAGLE COAL & COKE CORPORATION,
507-508 Strickland Building, Roanoke, V a.
Received of W. P. Henritze ........ .
Seven thousand .................................... Dollars
Being the first payment on subscription for 700 shares
[1069] each of the· preferred and common Capital stock of
the Burneagle Coal & Coke Corporation under the
· terms of a contract of even date and serial number:
·
IN WITNESS WHEREOF the BURNEAGLE COAL
& COKE CbRPORATION has caused this receipt to be
signed by a. proper o fficer and countersigned by . . . . . . its
duly authorized agent, this 8th day of May, 1917.
BURNEAGLE COAL & COKE CORPORATION,
By. ,Jas. E. Walker, Prest.
i

(
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Countersigned:
H. E. Obenchain,
Agent.
~· '~) ·:.:., ~-

~ ~ '.

•
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Per H. E.

'-
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Q. May I ask you to go a little more into details as to
your transaction with W. P. Nininger and your transactions
with Dunkley·& Hughes, which may explain why y6u 'vere
trading with them.
A. I have never seen Carl F. Scho,v's report until May
7th or probably the morning of the 8th. Immediately after
reading this report I subscribed for this $17,500 worth of
stock represented by the 700 shares. I owed W. P. ~ininger
$2,000. I gave him the report of Mr. Schoew and told him as to
what I was doing, that if he wanted the stock I would hav~
issued to him this amount of 100 shares. He agreed to take it
and cancel my note, which was done.
Dr. Dunkley and Dr. Hughes were associated with me
[1070]in the Roanoke Theatre. I held an option' on their
stock in this property, I had a contract with Dr.
Hughes prior to May 8th, 1917, reading that if he so desired
I was to sell him a block of the Burneagle Coal & Ooke Cor-·
poration common stock on a basis of $10.00 per share. This
option was. not to have been completed until such time as my
contract with the Burneagle people would have Heen completed, but after having sold Nininger and Dr. Dunkley and
Dr. Hughes elected to take and close up at once for the Roanoke Theatre stock, and I delivered to him, I think, not only
20 shares of preferred but 20 sharesof common but an additional 50 shares of my common stock that was pur~hased on
May 8th.•Just what this date was the transfer will show, I am
not sure, not having the stock books for Dr. Hughes' stock.
These transactions were one stock for the other. What I
mean by that is, that I purchased Dr. Dunkley's and Dr.
Hughes' Roanoke 'rheatre stock ru1d these certificates for
these 40 shares or 20 shares ·each were charged to my 700
shares signed for on May 8th.
Q. Mr. IIenritze, in the same deposition yo1;1 claim t~
have filed the enclosed paper as an exhibit, but sa~e 'vas not
fi.Jed. I 'vill ask you to look at this paper which reads
:[1071] "Roanoke, Va., May 1st, 1919. Messrs J. F ..Walker,
C. S. McNulty and H. E. Obenchain, and !signed W.
P. H., together 'vith a proposition in writing dated Roanoke,
May 1st, 1919, to Burneagle Coal & Coke Corporation, sign1

I

1

I
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ed by W. ~. Henritze. Please identify it and file it here now.
A. I do so. This paper bas to do with the purchase of
the timber by me from the Burneagle Coal & Coke Company
whose attorneys claim that I had sold the timber before I got
title to it to the Burneagle Coal & Coke Company. This letter
was dated May 1st, 1919. The transfer of the timber from
this corporation to myself was made 1920 and it will speak for
itself.
(Said
hibit

'~H"

pap~:r

is here introduced in evidence, marked Exand is as follows:)
''Roanoke, V a.
May 1st, 1919.

Messrs. J. E. Walker,
C. S. McNulty,
and H. E. Obenchain,
Roanoke, Va.
Dear sirs:
At your request I am making the proposition hereto attached, to the Burneagle Coal & Coke Corporation, but with
the distinct understanding in doing so that I do not surrender
or release my claim against you for the. balance due me by you
under our contract of date May 7th, 1917.
Yours very truly,
[1072]

W. P. HERITZE."
''Roanoke, V a.
May 1. 1919.

To Burneagle Coal & Coke Corporation,
Roanoke, Va.
Dear sirs:
As you know, the balance of indebtedness due me by you
should have been paid on or before the first day of April,
1918. Kno,ving your difficulties l have waited until the present time without taking any drastic action for collection but it
is ·n~cessary now that I should collect the balance due me.
• I am informed by your president, Mr. J. E. Walker, that
he has been instructed by you to approach me for a settle- ·
ment and Mr. Walker has requested me to present to yop
through him the following three propositions for your immediate acceptance of one of them and to be immediately carried out.
f

r
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The first proposition is rather as to a method ~y which
you can make payment and is as follows: that you shall make
a bond issue of say seventy-five or one hundred thous~nd dollars, payable. in say fifteen or twenty yearfi, with interest
p~yable annually or semi-annually secured by a gene!jal mortgage or deed of trust upon your real est~te in West Virginia,
then borrow the money due me by using the bond~ as collateral.
Or if you will take the notes you now· have from purchasers and will borrow on the same as much as ten thousand
dollars to be delivered to me in cash, I ·will accept from you
six notes for the balance of purchase price made payable in
six equal semi-annual installments with six per cent interest
the same te be secured by the first mortgage on your property.
·
I would prefer that you would accept either of the above
propositions to the one I now propose to make, sine~ this last
proposition includes my speculative ability to re-sell the timber a.t a larger figure than the one I am offering to take, and
I want it distinctly understood that this proposition comes
from you and is made by you for the purpose of cleaning up
your indebtedness without placing any encumbra:hce upon
your property. Since you have' placed the· value of
[1074] twenty-five thousand dollars upon your timber, I
will talre all of the timber upon your real estate obtained from the Frid Mullins Corporation supposed to contain
2370 acres, situate in Logan and Mingo counties, West Virg·inia, 'vhich timber shall.measure ten inches and up, three
feet above the ground, with the privilege given to ~me to remove the same within five years from the execution of the
contract and as to the residue due me I will take the notes of
the Burneagle .Coal Corporation, to be divided into five notes
in equal payments six months apart, with interest, it being
understood that all money collected by you on the notes due
you by the subscribers to the stock of the company shall be
turned over to me in payment on these notes as rapidly as you
collect the same, it being further understood that you are not
to place any encumbrance upon the said real estate unless you
pay me the balance due me before making the encumbrance
or out of the proceeds of the encumhrunce.
Yours truly,
i

1

(Signed) W. P. HENRITZE.
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Q. You have stated that this transaction by which the
deed was made by the Frid-Mullins Corporation to the Burneagle Corporation and the deed from the Burneagle Corporation to yolll for the timber was some. time in January.
Can you not state what date it was in January or nearer than
you have stated before?
·
A. The deed, at the direction of the holders of the
[1075] Frid-Mullins Coal & Coke Company stock was signed
by me as President and by my brother, J. F. Henritze, as Secretary on January 17th, .1920, the same day there was a deed
made by both the Burneagle Coal & Coke Corporation and the
Frid-Mullins Coal & Coke Corporation toW. P. Henritze for
the timber on that tract.
By Mr. Coxe:
Q. }.fir. Henritze, as I understand your testimony the
only stock in the Burneagle Coal & Coke Company that you
sold was stock that belonged to you and that the stock you
sold to Nininger, Hughes and Dunkley. Now what I want to
ask you is did you get from the Coal Sales Company or Coal
Security Company, or whatever the selling organization was
that Obenchain conducted, any part of any three dollars per
share for selling that stockY
A. I did not.
Q. The receipts that were given Nininger, Dunldey and
Hughes I think have been filed in evidence in this case and on
their face they purport to be contracts ·on the part of Nininger,
Dunkley and Hughes to purchase s.tock from the Burneagle
Coal Corporation. I w~sh you would state whether,
[1076] as a matter of fact, they did buy any stock from the
Burneagle Coal Corporation or whether those receipts covered sales of your own personal stock to them Y
A. I take it these receipts cover my transaction. As I
remember, my brother, J. F. Henritze probably sold three or
four -blocks of this stock. I know that he had at one time·
one of Mr. Obenchain's prospectuses, photographs and so
forth, and as I remember I got these applications from him.
Q. What I am getting at is what you sold yourself. Did
you ever sell any stock in the corporation to any person other
than to Nininger, Hughes and Dunkley?
A. I did not.
·
Q. Was it, or not, your own stock or the company stock
that you were selling'
·

1
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A. It was my stock.
Q. Did you use in making those sales the forms that
were employed by the Corporation in selling its own stock to
prospective stockholders?
A. As I have just stated, as I remember it, I got those
application blanks which 'vere forms that went to ;the secretary of the Corporation, and these blanks were a ;matter of
record more than anything else for the company to have those
applicati9ns filed, so that the secretary could have a record
of the applications and sales.
Q. Did the purchasers, Hughes, Dunkley, and Ninin[1077] ger, think they were purchasing the company's stock
or your own personal stock?
·
A. I am sure that Nininger knew that he was purchasing
my stock. I have no reason, I have never discussed the matter with Dr. Dunkley or Dr. Hughes and I am not in a position
to say as to whether they did or not know that it was my
stoc~
·
Q. However, was the stock sold to them charged against
the $17,500 worth that you bought?
· A. Absolutely. It was issued to them by my instructions on May 8th, 1917, and charged against this my receipt
for $17,500.
'
Q. In short you paid the company for the stock and
they paid you?
'
A. That is a fact, not in money but one stock against the
'.
other.
Q. They were ·trading the Roanoke Theatre stock for
your Burneagle stock?
A. Yes, sir, and Nininger 's bvo thousand dolla~· note of
mine that he held and the $500 check, as I remember.
Q. Then on the subscriptions o~ the Hughe13, Duiik[1078] ley and Nininger deal, that are filed I think ~ith the
record in this case, there was no commission paid·¥
A. No sir, no commission paid me or no one else that
I know anything about.
. Q. The commission, if any, had already been paid on
thA $17,500 to you, and there was no re-commissio~l in the
case, was there?
,
A. This $17.500 subscription never went thro~gh Mr.
Obenchain's office.
\
Q. What I am trying to get at is this, on these tp.ree re\ ceipts that show in regard to the Duunkley, Hughes a:nd Nin1

1
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inger transaction, there was no commission paid anybody,
was th.ereY
A. Not that I kno'v of.
Q. Your name appears as the agent that solicited the
subscription. What I am trying to get at is, whatever may ~e
the form of these subscriptions, they were, in fact, sales of
your own stock and charged to you Y
A. Absolutely. The records of the Burneagle Company
stock books, the receipts of W. P. Henritze signed by Walker
and Obenchain is for $17,500, which as before stated, represent 700 shares of stock. Of that original subscrip[1079[ tion I own 560 shares, W. P. Nininger 100 shares makmg 660 shares, Dr. Dunkley 20 shares, making 680
and 20 shares to Dr. Hughes, making 700 shares, which was
W. P. Henritze's stock and no one else's. That is the o:rily
stock I ever sold in the corporation and regardless of what
kind of application it went on to Mr. Moomaw, as I remember,
or to Mr. McNulty, the stock was mine, and subscribed for by
me.
Q. That is what I am trying to get at, you did not undertake to sell any of the stock of the Burneagle Coal CorporationY
A. I did not. I never sold a dollars worth for either the
Burneagle Corporation or Mr. Obenchain or his· Coal Security
Corporation.
Q. Or anybody else but W. P. Henritze?
A. No sir.
Cross Examination.
By. 1vir. Hall:
Q. If on this receipt which you have produced for 700
shares of the Burneagle Stock subscribed to by you the Burneagle Corporation only received $14,000. who got the other
$3,500 representing $5.00 a share for the sale of the stock?
A. You 'viii have to get that from th~ records of Mr.
Obenchain's Coal Security Corporation. I am not in a po~
sition to answer your question.
Q. I thought you stated this sale of stock did not go
through the Coal Security Corporation.
A. The issuing of this stock did go through the Coal
[1080] Security Corporation or Mr. McNulty's office. I
don't remember who issued the stock but I know who
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·signed it as President. As to who handled those records at
this time, I am in no position to say.
· Q. What agent sold that stock to you t
.
A. No agent. I approached lvir. McNulty, as I remember abou~ it after having read Mr. Schoew's report the first
time and. told him to book me for that amount of stock.
Q. If you actually paid $25 per share for this ~tock who
got the $5.00 agent's commission T
A .. If I actually paid $25 for the stock there \vould be
no commission to go to anyone for il This amount of money,
$17,500 should have gone to the Burneagle Company~ of which
I hold a perfectly good receipt for $7,000 ·and two notes that
were delivered to me. I have never seen tlie re cords of
this Coal Security Corporation or the Burneagle Corporation
and have no way of knowing as to how that transaction was
handled on their books.
Q. When you purchased this stock you lmew tp.at under
the contracts to which you were a party the Burneagle Corporation only got $20 per share for i:t, and not $25 per share,
and that the agent who actually made the sale was supposed
to get $3.00 per share and that the Coal Security Company, of
which you were a member· or in whose profits you
[1081] participated, got the other $2.00 per share. ~ow knowing those facts do you mean to tell me that you paid
the full·$25.00 per share without knowing where that $3 and
that $2 went to?
.
A. I am going to let this receipt for this $7,000 and these
two notes be their own best evidence and the books of this
corporation as to where that money went. As befote stated, I
have never been· on the inside of the workings of I the· Burneagle Coal Corporation or the Coal Se~urity Company. I am
in no position to answer your question
Q. You have been on the inside to the extent that you
knew by contract over your signature that the Burneagle
Company got $20 per share. Now do you propose to attempt
to dodge behind a receipt and not answe~· my qu1stion.
A. I have the same way of knowing that every other
.[1082[ purchaser of the Burneagle stock knows.' It states
that on the face that the stock is $20 par value and that
he is paying $25 for it and every holder of this stock today,
the ones that are trying to back up and make some trouble
have subscribed for this stock knowing the same thing that
\ you state.
·
1

1

1

1

1

1

1

I·
I

~
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Q. They did not happen to lmow, as f~r as this record
discloses, of the $3 per share that was supposed to be paid to
the agent who actually made sale and the rake-off of $2.00
per share that was to be divided between four promoters, of
which you were one, and knowing these facts yourse~f I would
like to know whether or not you actually paid that money or
whether you received any part of that $5 yourself?
A. As before stated, you will have to go back to your
books. I have receipts filed here and you can go to your
books to see what was paid and where the money went and
who got it.
'
Q. Do you mean for the court to understand that
[1083] knowing the facts that were within your knowledge as
evidenced by your signatures to contracts, that you
paid over that $5.00 commission which you lmew was being
paid on the s.ale of this stock and did not receive any beneit from it¥
A. 'This controversy on the sale of the stock only applies to 140 shares you claim was sold by me to Nininger, Dr.
Dunkley and Dr. Hughes. As to what these records will show,
or as to where that money went, as before stated, I am in no
position to state, never having seen the books or as to how
these. notes were charged back to me against the purchase
price of this stock. There is absolutely no way without the
Coal Security Company's records and the recordd of the
~urneagle Coal Co::r;poration fo.r me to state as to how these
items were charged to my account. I only have the notes and
the receipts as evidence. As to whether th.ere was $17,500
charged to Henritze, or whether it was charged on a basis of
$14,000. I am absolutely unable to say; the records will have
to show for themselves, and if it was a matter of life or death
I could not tell as to whether I was charged with the full $17,500 on the stock or whether I was giv.en credit for any brokerage or commission.
Q. We will be very glad to supply you with that in[1084] formation from the books, Mr. Henritze.
A. That is a good place to get it.
[10S.5]

CORPORATERECORPS

The minute book of the Burneagle Coal & Coke Corporation showing the minutes of the incorporators, stockholders
and directors, was offered in evidence, with the understand-

/
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ing between cou:ilsel that the minutes of such nie~tings, orthat portion of the minutes of any meeting deeme~ relevant,
as might be designated by counsel, should be made ·a part of
the record in the case.
·
I

.

Counsel for W. P. Henritze have directed that. that portion of the record from page 1 to. page 97 be copied into the
record unless the certificate of incorporation has been copied
·· ·
·
I
elsewhere.
The following is copied from the minute· book, with ·such
omissions as are herein stated, as directed by counsel for W.
P. Henritze :
.
!

Certificate of incorporation of the Burneagle Coal & Coke
Corporation is filed as Exhibit No. 2 with .the bill of complaint, and memorandum of said certificte of incorporation is
substituted therefor .
.A copy of the m~nutes of the first ·m~eting of ithe stockholders or incorporators of the Burneagle Coal & Coke CQrporation, held April 30th, 1917, is filed as Exhibit No. 3 with
the bill of complaint.
I

Copy of minutes of meeting of promoteers of. the Burneagle Coal & Coke ·corporation, held April 16th, 1917, is filed
as Exhibit No. 4 with bill of complaint, said exhibit
being
I .
made part of this record.
DIRECTORS MEETING
At a meeting of the Board of Directors of the Burneagle
Coal & Coke Corporation, held at the offices of McNulty &
Engleby, 702-704 Payne Building, Roanoke, Virginia, on the
3()th day of April, 1917, immediately following the adjournment of the stockholders meeting, there were pr~se11t: J as.
E. Walker, C. S. McNulty, and .J. H. Matthews. .James E.
Walker presided at the meeting and J. H. Matthe,vs acted as
Secretary.
·
The resolutions of the stockholders meeting '~rhich read
as follows:
·"WI-IEREAS, W. P. Henritze, who is president of the
Frid-Mullins Coal & Coke Company, Incorporate(}, and the
\ holder of the entire capital stock of the said corporation, pro·
"\poses to sell to the Burneagle Coal Corporationi his entire
1

1
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holdings· of the stock of the Frid-Mullins Coal & Coke Company, Incorporated, and to cause to-be conveyed to the Burneagle Coal &. Coke Corporation,· with General Warranty of
Title, all real estate in fee simple of the Frid-Mullins Coal
& Coke Company, Incorporated, in consideration of $237,500.00 and of 5,000 shares of the common stock of said corporCommon stock of the par value of Twenty dollars ($20.00)
per share shall be ~old at the accomodation price of Twentyation valued at Twenty Dollars ($20.00) per share at par, the
payments to be ·made to the said W. P. Henritze as follows:
$25,000.00cash; $50,000.00 on or before June 6th, 1917, and the
residue within twelve months from April 6th, 1917, or as soo:n
as sufficient stock shall have been sold to raise the money for
the payment, the common stock to be delivered when the company shall have· sold the said $250,000.00 worth of stock as
above set forth.
NOW, BE IT RESOLVED, that the stockholders of the
Burneagle Coal & Coke Corporation hereby accept the proposition and assume the contract and instruct the Directors of
this corporation to carry out the said contraca by making
payments thereon to the said W. P. Henritze in accordance
with_ the provisions of said contract.
RESOLVED, that 14,375 shares of the preferred stock in
the said corporation and 12,500 shares of the common stock in
said corporation be offered for sale on the following basis:
6250 shares of the Preferred stock and 6250 shares of the
five Dollars for one share of Common stock and one share of
Preferred stock; 6250 shares of Preferred stock and 3125
shares of common stock are to be sold at the accommodating
price of Fifty Dollars ($50.00) for two shares of Preferred
and one share of Common stock, $25.00 for one share of Preferred and a half share of common stock, and in addition that
the said corporation shall issue to the said W. P. Henritze or
his assignees the 5,000 shares of common stock, as above provided, in payment on the a hove contract.''
Were read.and upon motion, duly seconded, were adopted
by the Board of Directors, whereupon by further resolution
the Board instructed its President and Secretary to carry out
the provisions of the resolutions.
·
·
Upon motion, the value of the property to be taken over
from the Frid-Mu~lins Coal & Coke Company, Incorporated,
as set forth in the contract was considered a reasonable price. j
I
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Upon motion, the Secretary was instruct.ed to purchase
a stock book and seal and such other stationery as is necessary for the use of the corporation.
.
.
Upon motion, the President 'vas authorized to make a
contract with H. E. Obenchain for the purpose of selling the
stock of this company and to agree upon its compensation and
such other matters as may be necessary for the disposing of
said stock.
·
·
'
There being no further business the meeting adjourned.
JAS. E. WALKER, President.
1

Secretary.
Copy, Teste~

R. J. WATSON, Clerk
1

To be inserted in the transcript of record in the case of
Burneagle Coal & Coke Corporation vs. W. P. Henritze et. al.
R. J. WATSON.
I

DIRECTORS MEETING
I

A called Meeting of the Board of Directors of the Burneagle Coal & Coke Corporation was held at its principal office,
· 508 Strickland ·Building, Roanoke, Virginia, on June 1, 1917.
There were present: James E. Walker, President; C. S.
McNulty, Vice-President; and J. H. Matthews, Secr~tary an~
Treasurer.
J. H. Matthews tendered his resignation as Secretary of
the Company and upon motion, duly made and seconded, the
said resignation was accepted.
On motion, duly made and seconded, C. A. ~Ioomaw was
elected Secretary and Treasurer of the Company' and assumed the duties of his office.
There being no further business the meeting a~journed.
JAS. :Bj. WALKER,
·President
Secretary.
:[1087]

DIR.ECTOR.S 'NIEETING

Burne~le

Meeting of the Board of Directors of the
Coal
& Coke Corporation was held at its principal office, 508
I

770
Strickland Building, Roanoke, Virginia, on· December 26,
1917.

There were present: James E. Walker, PresideJlt; C. S.
McNulty, Vice-President; and C. A. Moomaw, Secretary and
Treasurer.
·
After some discussion as to the development of the property of the Burneagle Coal and Coke Corporation, Mr. W.
P. Henritze being present and agreeing thereto, it was 'decided to have the property surveyed and do certain prospect
work on the property. Mr..Henritze offered in the event the
Company proceeded with certain development and in the
event that the Company did not have sufficient money in the
Treasury, after paying for the land to pay jor said developing, he would accept the company's note for $5,000 payable
one year after date, and permit the sum of $5,000, or so much
thereof as might be necessary to be used in the development
of the property.
On motion, duly made and seconded, Mr. Henritze's proposition was agreed to and accepted, and in the event that
there was not sufficient money in the Treasury after paying
the purchase price of the land, to pay for said prospect work
and developing work, then in that event the Company was to
execute toW. P. Henritze its note for $5,000.00 payable from ·
such date as becomes necessary to execute such note.
There being no further business the meeting adjourned.

J AS, E. WALKER,
President.
Secretary.
[1088]

STOCKHOLDERS MEETING

The regular annual meeting of the Stockholders of the
Burneagle Coal & Coke Corporation was held the 25th day of
May, 1918, at the offices of the corporation 702-704, Payne
Building, Roanoke, Virginia, pursuant to notice ·dated May
1, 1918, mailed and published, which notice is as follows:
'' Burneagle Coal & Coke Corp.,
Office of Company, 704 PaYJle Bldgs,
Roanoke, Va., May 1, 1918.
TO TfiE STOCKHOLDERS OF THE
BURNEAGLE COAL & COKE CORP.
You are hereby notified that the annual meeting of the
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Stockholders ··of this Company will be held at the office of said
Oompany, Roanoke, Va., on Saturday, the 25th daYi of May,
1918, at 11 o'clock a.m., for the election of Dir~ctors and the
transaction of such other business as may properly come before the meeting.
If you cannot be present in person,. you are requested to
sign the enclosed proxy and return in the enclosed stamped
envelope.
1

1

1

C.. A. MOOMAW,
Secretary. ''
I

In the absence of the President, ,James E. W~lker, the
meeting was called to order and presided over by 'C, S. -McNulty, Vice-President, and C. A. Moomaw acted as Secretary.
The Chairman appointed A. W. Howard, George E. Markley and W.•M. McCorkle a committee on proxies, and upon a
canvass of the stockholders, present they reported 2200 shares
of stock represented in person, and 2279 shares represented
by proxy, and this being a majority of all the outstanding
shares of stock entitled to vote, the meeting was declared
ready to proceed with business.
,
·The Vice-President and Chairman then presented a set
of By-Laws,· which he had prepared for the corporation.
After the reading of same, on motion, duly second~d, Section
2 of the proposed- By-Laws was amended by the ~sertion of
the word "Common" before the word "Stock", and the addition of the preposition "of" before the word "Candidates"
in Section 2, Article 5, and after so amending samethey were
upon motion, duly seconded, unanimously adopted and ordered spread on the minutes of the meeting.
The election of the Directors for the ensuing· year being
next in order, the Chairman appointed A. W. Howard,
[1089] W. M. 1\IIcCorkle, Lynn Hammond and W. F. Layman,
a committee on nominations, and. they reported the
names of the following gentlemen, and recommended that they
be elected the Directors for the ensuing year: J as. E. Walker, C. S. McNulty, W. 1\11. ~Ic.Corkle. Jno. D. Woodroof, Wm.
M. Layman, L. R. Hammond, A. W. Howard, J. H. Murray,
Cornelius Gilbert, E. M. Coulter.
·
On motion, duly seconded, the report of the committee
was adopted unanimously, and the above named gentlemen
elected Directors of the Burneagle Coal & Coke Corporation
1

i

1

furilie~~~g~u.

I
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The Vice-President and Chairman then read a report
which had been prepared for the President to make to the
Stockholders, which report is as follows:
''Roanoke, V a., May 24, 1918.
To the Stockholders and Officers,
Burneagle Coal & Coke Corporation.
Roanoke, Virginia.

~,

l

Gentlemen:
In March 1917 attention was called to a tract of land
containing about 2370 acres, lying in the Counties of Logan
and Mingo, West Virginia, belonging to. the Frid-Mullins
Coal & Coke Corporation. From what myself and associates
learned of this property we felt it was very valuable, but not
being financially able to take over the property ourselves, we
conceived the idea of forming a stock Company to take over
the stock of the Frid-Mullins Coal ~ Coke Corporation and
all of its holdings, which was the land above mentioned.
·we entered into a contract with Mr. W. P. Henritze
who owned and controlled all of the stock in said company,
and agreed with him to put up $25,000 for the cash payment
on the property, the same to be taken in stock of the new company, provided the same was organized, and the stock fully
subscribed for.
We afterwards organized the Burneagle Coal and Coke
Corporation, a Virginia corporation, and we are glad
·[1090] to say that of the 12,500 shares which we started out
to sell in order to pay for the land, there has been
placed 11,526 shares as of May 22,·1918, leaving still to sell
97' shares of the par value of $20.00 per share. This stock
would have all been placed long ago, but for this country's
entering the 'var, and the consequent necessity of the people
investing their money in Liberty Bonds and other patriotic
purposes, over which we had no controL
When we bought this property it was understood that
the Guyan Valley Extension of the C. & 0. Railroad would
be completed on or before September 1, 1917, and it was our ·(
intention, if possible, to be. ready to ship coal as soon as the
railroad was completed. Of course, we could enter into no
binding contracts until "Te had assurance that the road would
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be completed. On account of the war there was 'a shortage
of labor in 1917, and this shortage is growing gr~ater every
day, consequently the railroad has not been completed as had
been anticipated, and on the first day of January, 1918, all
of the railroads in the country were taken over by the Government. The result was, as soon· as the C. & 0. R~ilroad has
used all money that had been appropriated for this extension
th~y ordered the work stopped as of March 1st.
We have already advised you in our letter to' the stockholders of March 28, 1918, of our efforts to get the work on
this road resumed. We have been to Washington pn several
occasions in an effort to get the Government to prder this
work completed, and we now have assurance that the C. & 0.
has agreed that it 'viii complete the road if the Government
will provide the money, and we have assurance froD:i Washington that the Government will provide the money. ·The
work has progressed unHl the steel has been laid within two
and one-half miles of our property. The C. & 0. Railroad officials have assured some of our associates that they will have
the railroad completed through our property during the Fall
of 1918.
There is no question as to . the quality and quantity of
coal on this property. In addition there is a q1:1antity of valuable timber on this property. We believe as soon as the railroads are in condition to ship lumber we can get ~ sawmill
on this property and sell from $50,000.00 to $60,000~00 worth
of sawed lumber, which is too good to put into miners' houses,
and there will still be sufficient lumber of the property to
take care of all necessary building materials for the operation of the coal.
·It may be sometime before the railroad 'vill be in actual
operation, but when it is there will be two and one-h'alf miles
of track through our property, and with the coal and lumber
that can be loaded and shipped from our property on this
road we feel safe in saying that there is not a stockholder in
this company that will be d:sappolnted with his in\1estment.
War conditions have greatly increased the price: of coal,
and caused it to be very difficult to get, consequently . the
value of our property has greatly increased, and
believe
that the demand for coal will be such in the future tHat there
will not be any reduction in the price for many years
I

we
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.[1091] to come. Therefore, while the Company is not now
on a dividend paying basis, we have reason to believe
it will ·become so in a short time after the railroad is completed. We have made every possible effort to get the construction work on the road resumed, and we hope and believe
it will only be a short time until the road ·is completed
through our property.
Yours very truly,
Vice-President.''
On motion, duly seconded, the Vice-President was ordered to be received, and ordered spread on the minutes of the
meeting.
.
The Secretary then read the report of the Secretary and
Treasurer, which report is as follows:
Balance Sheet-May 22, 1918.
Resources
Realty Account
Coal Land Purchase
Common Stock
Development Account
Taxes Paid
Bal~ce Interest Account
Bills Receivable
Expenses Paid
Cash
Furniture & Fixtures

$520,666.99
$237,500.00
237,760.00
8,656.63
750.36
3,915.13
49,225.00
284.80..
. 1,003.20
275.00

Total

$57,370.12
Liabilities

Capital Stock Account

$503,080.00

11466 Shares Preferred
13688 Shares Common
Balance due on Land
Total

72,290.12
$575,370.12
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On motion, duly seconded, the report of the Secre[1092] tary and Treasurer was received and ordered to be
s-pread on the minutes of the meeting.
There being no further business the meeting adjourned.
.

I

C. S. McNULTY;,
Chairman.
Secretary.
[1093]

BY-LAWS
Article I.

Name and Location:
The name of this corporation shall be the Burneagle Coal
V~rginia, and its principal offices shall be located in the City of Roanoke, in the State of
Virginia.

& Coke Corporation, Roanoke,

Article II.
Charter:
The Charter of this Corporation shall be perpetual.
Article III.
Purposes:

1

The purposes for which it is formed are to buy, 'sell, lease,
handle and deal in coal lands; to make contracts for royalties
on same ; to act as Agent of Coal Companies in selling coal;
to mine and handle or sell buy or trade in coal, or to make
contracts with Coal Companies in reference to handling and
selling coal on such terms as may be· agreed upon; and for the
purpose of handling coal, to own, or rent store houses, docks,
piers or any real estate necessary to the carrying on of the
• said business ; to buy land, if necessary, for the ~on duct of
said business; also to buy, sell and hold stock in other incorporated companies.
·
1

I

Article IV.
Capital Stock:
The capital stock of this corporation shall be not less
I

I
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than One Hundred Thousand Dollars, and not more than One
Million Dollars, divided into shares of the par value of Twenty Dollars each.
·
Article V.
Annual Meeting of Stockholders:
The annual meeting of the stockholders for the election
of the Directors shall be held on the fourth Saturday
[1094] in May of each year. The Secretary shall cause such
notices of the time and place of meeting to be published or sent out as required by law.
Section 2.-Election of Directors :
In the election of Directors each stockholder shall cast
one ballot for each share of Common stock held by him for
not .less than five, nor mor~ than ten of· candidates, and the
person receiving the highest number of votes shall be declared elected.
Candidates for Directors shall be nominated by a nominating committee appointed by the President or Vice-President.

Article VI.
Section I. The Board of Directors shall have the general
management of the affairs of the corporation, subject to the
Charter and By-Laws. They shall fill all vacancies .in their
own body, or in any of the officers of the corporation. They
shall fix the salaries and determine the compensation of all
officers and employees of the corporation, and may at their
discretion, remove or suspend any officers or employees for
malfeas~nce in office or neglect of his duties.
Section 2. The Board of Directors shail immediately .
after their election proceed to elect a President, Vice-President, Secretary and Treasurer, who shall be members of the
Board. All Officers shall hold office for one year from date '
of the election, or until their successors are elected and quali- ·
:fled. Five members of the Board shall constitute a quorum
at all meetings of the Board.
Sec~ion

3.-·Meetings of the Board: The Board of Di-

777
.

I

rectors shall meet at such time as the President may call
them together.
Section 4.-Executive Committee : The Executive Committee of the ·Board shall consist of the President, Vice-Preaident, Secretary and Treasurer, and shall be elected by the
Board to serve for such period as the Board shall deem b.est.
The Executive Committee shall have charge of the property
and the holdings of the corporation, and all of its acts shall
be subject to the review and confirmation of the Bo~rd of Directors.
[1095]

Article VII. ·

Duties of Officers:
Section 1.-President: It shall be the duty of ~he President to preside at all meetings of the corporation, whether. of
the Board of Directors, of the Executive Committee, or of the
stockholders. He shall represent the corporation in the execution of all deeds and other contracts in writing. He shall
also be custodian of all bonds, given by the officers for the
faithful performance of their duties, excepting his own, if
any, which shall be lodged with the Treasurer. The President shall appoint all committees, unless otherwise ordered
by the Board of Directors, and perform all other duties pertaining to the office of President or that may be required of
him by the Board of Directors.
1

Section 2.-Vice-President:
The Vice-President shall
perform the duties of the Presid~nt in his absence ~r disability.
Section 3.-Secretary: It shall be the duty of the Secretary to receive moneys due to the corporation and keep a
correct account of same, and he shall immediately deposit
the same to the credit of the corporation in such bank or
banks as the Board of Directors or Executive Committee may
designate; he shall be custodi~n of all books and papers be, longing to the corporation, excepting those in the cnstody of
the other officers, and deliver the same to his successor on
leaving office; he shall keep a correct journal of the proceedings of all meetings of the corporation, Board of ~irectors,
1

I
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Executive Committee, and perform all other duties pertaining to. the office of Secretary .that may be required of him by
the Board of Directors or Executive Committee.
Section 4.-Treasurer : The Treasurer shall sign all
checks, and perform all other duties pertaining to the office
of Treasurer, or that may be required of him by the Board
of Directors· or Executive Committee.
Section 5.-Bond of Officers and Salaries : The Secretary and Treasurer shall execute to the corporation such
bonds for the faithful performance of their duties as the
Board of Directors may require, and cost of said
[1096] bonds to be borne by the corporation.
Section 6.-Compensation: The officers, Directors
and employees of the corporation shall receive such compensat~on as the Board of Directors may determine.
Article VIII.
Dividends:
The Board of Directors shall declare such dividends as
they may determine may accrue from the earnings of the corporation, after deducting therefrom all expenses, losses, also
· such sum as they may reserve for the fund for the payment
of contingent losses, the balance, if any, to be applied to the
surplus fund.
Article IX.
Seal:
The Corporate Seal of the corporation shall consist of
two concentric circles, between which is the name of the corporation, anrl in the center shall be inscribed the words. ''In.corporated 1917.''
Article X.
Amendments:
These By-Laws may be amended at any annual or special meeting of the corporation by a two-thirds vote of the
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members present in person or by proxy. Provided, however,
that all proposals to amend shall be presented in writing to
the Board of Directors at any meeting held prior to the annual or special meeting.
:
Article XI.
Order of Business :
Meeting of Directors

1. Calling of Roll.
2. Reading and disposal of any unapproved minutes.
3. Reports <;>f officers and committees, (weeki~ receipts
and disbursements.
4. Unfinished business.
5. New business~
6. Adj.ournment.
1

[1097]
1.
2.
3.
4.
5.
6.
7.
8. ·
,[10981 .

Meeting of Stockholders
Calling of Roll.
.
Proof of due notice of meeting.
Reading and disposal of any unapproved nlinutes.
Annual report of officers and committees.!
Election of Directors.
Unfinisbed business.
New Business.
•
Adjournment.
1

1

1

DIRECTORS MEETING

Meeting of the Board of Directors of the Burneagle Coal
& Coke Corporation was held on the 25th day of May, 1918,

at the offices 702-704 Payne Buildings, Roanoke, Virginia, the
meeting being held immediately after the adjournntent of the
Stockholders meeting.
i
The following Directors were present: C. S. McNulty,
A. V{. Howard, W. M. McCorkle. J. H. Murray, ,John D.
Woodroof, Cornelius Gilbert and W. ~I. Layman.
The meeting was called to order by C. S. McNulty, who
presided, and C. A. Moomaw acted as Secretary. ~
T.he election of officers being in order A. W. Howard
nominated for President Jas. E. Walker, Vice-Pr~sident and
:rreasurer, C. S. McNulty, Secretary, C. A: M·oof~w, these
1

1

_

1

I

I
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· nominations were received, and
officers for the ensuing year.
On motion, duly seconded,
instructed to use every means
completion of the railroad into
the co~poration.

these gentlemen were elected
the Executive Officers were
to further the building and
and through the property of

There being no further business the meeting

adjourn~d.

C. S. McNULTY,
·
Chairman. ·
Secretary.
[1099]

DIRECTORS MEETING

A called meeting of the Board of Directors of the Burneagle Coal & Coke Corporation was held at the office of the
Corporation, 704 Payne Buildings, Roanoke, Virginia, at
8:00 o'clock P. M. July 23, 1918.
Present: C. S. McNulty, A. W. Howard, Jno. D. Woodruff, W. M. McCorkle, Lynn Hammon, C. A. Moomaw, Secretary.
·
C. S. McNulty, Vice-President, presided and C. A. Moomaw, Secrotary, recorded.
After discussion it was the sense of the meeting that investigation be made into the value of the timber on the property of the corporation with the view of developing the lumber interests or disposing of same.
On motion, duly seconded, the Vice-President was granted authority to place an option on the lands of the corpora.:.
tion at $187.50 per acre for a period of ninety days charging
$500.00 for same, with provision covering cost of improvements made during the life of the option.
On motion, duly seconded, it was agreed that further investigation be made into the solvency of the estate of R. L.
Mason, with the view of determining the proper course to
take in regard to his subscription.
On motion, duly seconded, it was agreed that the corpor~
tion pay the actual expenses of out of town directors in at. tendance of meetings.
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On motion, duly seconded, the meeting
adjou:du~d.
•
I
C. S. McNULTY,
Vice.:.President.
I

Secretary.
1[1100]

DIRECTORS MEETING

A called meeting of the Board of Directors of the Burn:..
eagle Coal and Coke Corporation was held at the ofij.ce of the
Corporation 704 Payne Building, Roanoke, Virgillia, at five
o'clock P.M. July 31, 1918.
Present: C. S. McNulty, Cornelius Gilbert, A. W. Howard, Jno. D .. Woodruff, C. A. Moomaw, W. M. McCorkle, Wm.
M. Layman, Lynn Hammond, J. H. Murray.
C. S. McNulty, Vice-President, presided and C. A. Moomaw, Secretary, recorded. .
After discussion it was moved and seconded th~t the officers of the Corporation be authorized to grant an option on
the coal lands of the Corporation to run ninety days at
$187.50 per acre net with a provision covering payment for
improvements·made during the life of the option.
I

•

1

There being no further business, on motion, duly seconded, the meeting adjourned.
I,

•

C. S. McNULTY,
Vice-President.
Secretary.
[1101]

DIRECTORS

~IEETING

A called meeting of the Board of Directors of ~he Burneagle Coal and Coke Corporation was held at the office of the
Corporation, 704 Payne . Building, Roanoke, Virginia, at
eight o'clock P~ M., October 22, l918.
·
i

i

Present: C. S. McNulty, Cornelius Gilbert, 0.1 A. Moomaw, Jno. D. Woodruff, E. M. Coulter; C. S. McNulty, VicePresident, presided, and C. A. Moomaw, Secretary, recorded.
The question o:f grant~ng an option of sale·
~he coal
lands of the corpo·ration at a lower price than $187.50 per

onl

II
I

1.
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acre was brought to the attention of the Board and it was
unanimously agreeq ·tha.t the corporation would not gTant an.
option at a lower price.
The question of leasing on royalty a part of the lands of
the corporation, and it was the sense of the meeting that the
corporation would lease a portion of the coal tract, not ineluding the( 'Eagle seam on the West side of the Guyan River,
on terms to be agreed on, to practical coal op·erators who
would put the property in operation without d~lay, and the
Vice-President was instructed to open negotiations t~ this
effect.
On motion, duly seconded, it was agreed that all notes
due the corporation in payment for stock subscriptions be
collected at maturity, and no renewals be granted.
On motion, duly seconded, it was agreed that one hundred
shares of preferred stock and fifty shares of connnon stock
be issued to the estate of R. L. Mason, and his note for
$3750.00 be surrendered upon payment of $750.00 cash.
There being no further business, on motion, duly seconded, the meeting adjourned. ·
C. S. McNULTY,
Vice-President.
Secretary.
[1102]

DIRECTORS MEETING

A called meeting of the Board of Directors of the Burn.,
eagle Coal and Coke Corporation was held at the office of the
CorporationJ 704 Payne Building, Roanoke, Virginia, at 8
o'clock P. M. February 10, 1919.
Present: James E. Walker, Pres.; C. S. McNulty, VicePres.; J. H. Murray, Cornelius Gilbert, W. M. McCorkle, A.
W. Howard, L. R. Hammond, John D. Woodruff, C. A. Moomaw, Sec'y.
The meeting was called to order by the .President, Mr.
James E. Walker, who presided; and Mr. C. A. 1\{ooma.w as
Secretary, recorded.
The minutes of the previous meeting were read, a.nd on
motion 'vere approved.
The proposal of Mr. I. A. Luke, of Holland, Va., to pay
$2,500.00 additional on his subscription to 400 shares of the
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capital stock of the corporation, and have the pro rata of
shares issued to him and his notes for $5000.00 cancelled
and :returned to him, was on motion duly seconded and declined, and on fur~her motion it was resolved to accept the
payment of $2,500.00 and accrued interest on his notes and
give him an extension of twelve months with interest on the
' remaining- $5000.00.
It was the unanimous sense of the meeting that the corporation require Messrs. Counts, Ward, and Newton of Pocahontas, V a., and Wells of Graham, V a., to carry out their
\ contracts with the corporation for the purchase of stock.
On motion the meeting was adjorned.
[1103]
JAS. E. WALKER,
Chairman.
Secretary.
,[1104]

DIRECTORS M.EETING

A called meeting of the Board of Directors of the Burneagle Coal & Coke Corporation was held at the office of the
Corporation, 704 Payne Building, Roanoke, Virginia, at 4
o'clock P. ~L, April 14th, 1919.
Present: James E. Walker, Pres.; C. S. McNulty, VicePres.; Wm. M. Layman, Lynn Hammond, M. M. Caldwell,
Attorney for W. P. Henritze; A. W. Howard: John p. Woodroof, W. M. McCorkle, J. H. Murray, W. P. Henritze.
James E. Walker, President, presided, an<t in the absence of the Secretary, C. S. McNulty acted as Secretary.
The Attorney for the Corporation called attention to a
suit brought in Logan County, West Virginia, against the
Burneagle Coal & Coke Corporation by Messrs. Counts, Newton, Wells and Ward through their Attorneys Butts & Minter, of Logan, West Virginia; and also read certalin letters
and correspondence had between ~{essrs. Butts & Minter and
J .. S. Dar'st, State Auditor of West Virginia.
:
. After a full discussion of the matter, the Board of Directors, upon·motion of Mr. Woodroof, directed anq .instructed C. S. McNuulty to g-o to Charleston, West Virginia at once
and see the said Auditor, J. S. Darst, it being the sense of the
'Board of Directors that the Corporation has done no act to
require it to register as a going concern under the West VirI

1
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ginia law, in the s~nse that it is doing business in the State of
West Virginia.
.
On motion duly seconded, the President an4 Vice-President were directed to work out a proper .statement with Mr.
W. P~ Henritze, and arrange a plan and method of settlement,
and report same to the Board of Directors at a meeting to be
called for that purpose, at some time prior to the next
[1105] annual meeting of the Stockholderst which takes place '
on the 25th day of May, 1919.
There being no further business before the Board of Directors, the meeting was adjourned.

JAS. E. WALKER,
President.
C. S. McNULTY,
Secretary.
[1106]

STOCKHOLDERS MEETING

The regular Annual Meeting of the Stockholders of the
Burneagle Coal & Coke Corporation, pursuant to call regularly mailed to each stockholder and notice published for ten
consecutive days in the daily papers, which notice is filed as '
a part of the minutes of this meeting, was held at the office
of the Corporation, 702 Payne Building, Roanoke, Virginia,
Monday May 26.th, 1919, at 11:00 o'clock A. M.
·The meeting was called to order by the Vice-President,
0. S. McNulty,_ and 0. A. Moomaw as Secretary, recorded. ·
The notice, dated May 1, published in the daily papers
for ten days is as follows :
'' STOCKHOLDJiJRS' MEETING
Roanoke, Virginia, May 1, 1919.:
To the Stockholders of the :Burneagle Coal & Coke Corporation:
You are hereby notified that the annual meeting of the
Stockholders of this Company will be held at the office of
said Company, 703 Payne Building, Roanoke, Va., on Moilday, the 26th day of May, 1919, at 11 :00 o'clock m., for the
election of Directors and the transaction of such other business as may properly come before the meeting.

a.

C. A. MOOMAW, Secretary."
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Mr. J. H. Murray and Mr. John D. Woodroof were appointed a committee on proxies, and they reported as present
3792 shares of common stock by proxy, and 1610 shares in
person, a total of 5582 shares ; this being a majority the meet\ ing was declared open and ready for business.
·
The minutes of the last annual meeting were read, and
on motion duly seconded, were approved.
The report of the Treasurer (the ledger balance sheet)
was read and on motion duly seconded was adopted and ordered spread on the minutes of the meeting, which report
follows:
May 26th, 1919.
Resources

~

Bills receivable
Liperty Bonds
Cash
Coal Securities Co.
Expenses paid
Equipment account
Furniture
C. A. Moomaw
Realty Account
James E. Walker
Interest Account

1

$23,375.00
200.00
1,513.71
455.0b
1,486.36
240.00
275.00
10.00
525,460.87
60.57
7,697.47

Total

$560,773.98

Liabilities
Capital Stock
Wm. P. Henritze

$505,560.00

Total

$560,773.98

55;213.98

$560,773.98 $560,773.98
I

I

On motion duly seconded, the chair appointed the following as a committee on nominations for Directorsl: George
E. Markley, Wm. P. Nininger, W. F. Layman.
. The committee reported the following for election for
Directors, to serve during the ensuing year: Wml. M. Layman, W. M. McCorkle, ,James E. Walker, W. P. Nininger,
i
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Cornelius Gilbert, C. S. M~Nulty, John D. Wondroof, L. R.
Hammond, J. H. Murray, E. M. Coulter.
On motion duly seconded, the report of· the committee
:was unanimously adopted.
There being no further business to come before the meeting, on motion made and duly seconded, the meeting adjourned.
C. S. McNULTY,
Vice-President.
Secretary.
[1108]

DIRECTORS MEETING

A called meeting of the Board of Directors. of the Burn.eagle Coal & Coke Corporation was held at the office of the ,
Corporation, 704 Payne Building, Roanoke, Va., at 8 :00
o'clock P. M., May 14th, 1919.
Present: James E. Walker, Pres.; John D. Woodroof,
C. S. McNulty, Vice-Pres.; J. H. Murray, A. W. Howard,
Lynn Hammond, M. M. Caldwell.
James E. Walker, President, presided; in the absence of
the Secretary, C. S. 1\IcNulty acted as Secretary. Minutes of
the previous meeting of the Corporation were read and approved.
Under the head of reports of officers and committees C.
S. McNulty, Attorney and Vice-President of the Corporation,
reported that under instructions of the Board o~ Directors,
bearing date April 14th, 1919, he had gone to Charleston, W.
Va., to see the State Auditor, J. S. Darst, and had taken up
with him the question raised by Messrs. Butts & Minter, as
to whether the Burneagle Coal & Coke Corporation should
be required to register and take out license to do business in
West Virginia.· His ~eport was that the Auditor ruled that
the Corporation was not engaged in business or doing business in the State of 'Vest Virg·inia and hence was not required to register and take out license at this time as required by the West Virginia law or a Corporation doing business in said State.
The President and Vice-President then reported that
they had taken up and discussed with W. P. Henritze of the
Frid-Mullins Coal & Coke Co., Inc., a plan and method of
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settlement as directed by the -Board of Directors at its meeting held ou·April 14th, 1919, and had obtained from W. P.
Henritze, a proposition or rather several alternative propositions of settlement, which said ·several propositions
{1109] are as follows:
·
(1) That we shall make a bond issue of say seventyfive or one hundred thousand dollars, payable in say fifteen
or twenty years, with interest payable _annually or semi-annually secured by a general mortgage or deed of trust upon
our real estate in West Virginia, then borrow the money due
him by the use of the bonds as collateral.
·
(2) That if 've will take the ·notes we now have from
purchasers and will borrow on the same as much as ten thou~
sand dollars to be delivered to him in cash, he will accept
from us six notes for the balance of purchase price, made payable in six equal semi-annual installments with six per cent
interest, the same to be secured by a first mortgage on our
property.
After careful consideration of said proposition, on motion duly seconded, the same were rejected and the Committee
was ordered continued with instructions to report whenever
they deem it _necessary.
·
At the suggestion of the Vice-President and Treasurer
of the Oorporation, it was called to the attention of the Board
that the Secretary of the Corporation should be active and an
employee in the office of the Corporation and he sugg·ested
that he be empowered to employ efficient help in keeping the
books and records of the Corporation. Upon motion duly
seconded he was granted the above authority with an allo,vance for same of $50.00 per month to be paid out of the funds
of the Corporation. C. S. McNulty, Treasurer of the Corporation, tendered his resignation as Treasurer and. upon
motion duly seconded, .J. H. Murray was elected Treasurer of
the Corporation.
Upon motion duly seconded, the Vice-President was instructed to request the resignation of the present Secretary
of the Corporation.
Upon motion duly seconded the meeting was declared adjourned.
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President.
C. S. McNULTY,
Secretary.
[1110]

DIRECTORS MEETING

A meeting of the Board of Directors of the Burneagle
Coal & Coke Corpo:r:ation was held at the office of the Cor. poration, 704 Payne Building, Roanoke, Va., at 12 o'clock
noon, May 26th, 1919.
Present: Wm. Layman, W. M. McCorkle, James E.
Walker, W. P. Nininger, Corneliu& Gilbert, C. S. McNulty,
John D. Woodroof, L. R. Hammond, J. H. Murray, E. M.
Coulter.
·
.
Election of officers being the only business before the
Board of Directors, the. following officers were on motion
unanimously elected: J. E. Walker, Presidentj C. S. McNulty, ~ice-President an~ ~ecretary; J. H. Murray, Treasurer.
.
There being no further business to come before the meeting, on motio:n made and duly seconded, the meeting adjourn-

e4.

·

C. S. McNULTY, Vice-President.
C. S. McNULTY, Secretary.
[1111]

DIRECTORS MEETING

A called meeting of the Board of Directors of the Burneagle Coal & Coke Corporation was held at the office of the
Corporation, 704 Payne Building, Roanoke, Va., at 8 :00
o'clock P. M., November lOth, 1919.
Present: W. M. McCorkle, J. D. Woodroof, W. M. Layman, E. }!. Coulter, q: S. McNulty, W. P. Nininger.
C. S. McNulty, Vice-President, in the absence of the President, presided; W. M. McCorkle, in the absence of the Secretary, act.ed as· Secretary. Minutes of the previous meeting
of the Board of Directors were read and approved.
The Vice-President stated the purposes for which the
Board was called:
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1st. To try to outline some plan by which the balance of
the purchase money due on the property -could be paid.
1

2nd. T·o devise means by which the property could be
developed.
Mr. W. P. Henritze made the Board of Directors the ·following propositions :
(1) That he would give the Corporation $25,000.{}0 .for
all timber ten inches and upwards three feet aboye grmind,
provided he would b~ given six years to remove the same from
the land, said $25,000.00 to be credited on the balance the
Burneagle Coal & Coke Corporation owes on the property.

(2) _Mr. Henritze made the further proposition that he
would float a bond issue on the prop~rty in sufficient amount
to turn over to the Burneagle Coal & Coke Corporation the
sum of $25,000.00, in order that the Company might use the
same in developing the property, provided that he, Mr. W. P.
· H.enritze should get an amount sufficient out of the said bond
!issue to pay over to him the balance ·due him after creditin~
on his debt the said sum of $25,000.00 which he agrees to pay
for the timber;
That is these· two propositions are accepted, that · the
said Henritze would promptly proceed to carry- out same,
said bond issue to run for a period of :fi:~e years.

[1112]

DIRECTORS NIEETING

After some discussion, on motion duly seconded, a reso·
lution was adopted accepting Mr. Henritze's proposition, and
the Secretary was directed to call a meeting of the stockhold.
ers to ratify this action, it being a part of the said resolution,
a copy of which is attached hereto and made a part of these
minutes, that the bonds were to n;tn for a period of five years,
to bear 6 per cent interest, paya hle semi-annually, and to .be
negotiated within ninety days from this dat~.
There being no further husincss, the meeting adjourned.

C. S. McNULTY,
Vice-President.
A meeting of the stockholders of the Burneagle Coal &
Coke Corporation was held in ~be office of the corporation,
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704 Pny1~e Building, Roanoke, Virginia, December 8,.. 1919,
at eight o'clock p.m.
.
On motion duly seconded and unanimously carried,· Mr.
Cornelius Gilbert of Lynchburg, Virginia, was elected Chair. man of the meeting and Mr. C. S. McNulty, the Secretary,
acted as Secretary.
The Secretary read the call, which was in the following
form and langt;~.age:
'' Burneagle Coal & Coke Corporation,
Office of Company,
704 Payne Bldg.,
Roanoke, Va., .November 24, 1919.
To the Stockholders of the
Burn eagle Coal & Coke Corp.:
You are hereby . notified that a meeting of the stockholders of this company will be held at the office of said company, 704 Payne Building, Roanoke, Va., on Monday, the 8th
day of December, 1919, at eight o'clock p.m., for the purpose
of authorizing a mortgage on our property for the purpose
of raising money to put in an operation, and for the purpose
of selling the timber as a whole off our property, andsuch
other business as may properly come before the meeting.
If you cannot be present in person, you are requested to
sign enclosed proxy and return in the enclosed stamped envelope.·
C. S. McNULTY,
Vice-President.
Upon due proof that said call had been published in the
Roanoke Times and 'Vorld-News, newspapers printed and
published in the city of Roanoke, Virginia, for at least ten
successive times, as required by law, the Chairman declared
the meeting open and ready to proceed ·to business as set out
in the call.
·
The Secretary then read the roll of the stockholders entitled to vote at this meeting, with the fol1o,ving result:

[1114[

~rhe

following sto<-kholders 'vere present in person:
SHARES

MA~IE

R. J. BaldwinJ. Vl . .Creasy
W. N. l{ey
J. C. Forman
J. W. Gillaspie anil
E. D. Heins
C. L. Guerrant.
W. H. Keister
H. D. Murray
C. Gilgert
Frank Moore

60

20
100
10

- 875
35
20
400
·-

NAME
B. A. Rice
E. C. Ambler
C. A. & W. F. Layman
G. C. Markley
H. C. Penn
W. P. Henritze
L.B.Davis
C. S. McNulty
T. W. Fugate

SHARES
20
100
480
40

10
275
75
325
25

40
60

The following were represented by proxy:

MAME
N. W. Phelps
C. M. Baston, Jr.
P. Pennick
A. W. Howard
Hammond Printing Wks
L. R. Hammond
D. E. Brown
A. N. Pitzer

SHARES
5
5

40

20
80
20
40

20

NAME
T. J. Farrar
D. A. Pennick
D. S. Greever
:A. W. Obenchain
E. W. Nichols
._
0. W. Gwinn
T. E. Shore
C. D. Hess

SHARES
10
20
20
10
40

10
- 20
12

MAA-1E

W. C. Pitzer
Dr. A. W. Terrell
J. H. Gerheart
B. Pleasant
Mrs. A. C. Frey
F. M. Mahood
Maud Stratton
B. P. Obenchain
H. E. Obencbain
J. R. Sutton
R. W. Rector
F. L. Wertz
E. S. Showalter
Dr. C. W. Jones
W. S. Greever
S.M. Dunlop
S. 0. Campbell
A.M. Hall
I~ K. Brigs
J. D. Buchanan
R.N. Berry
W. E. Burnett
R. H. Shepherd
R. H. Drummond

SHARES

20
20

15
40
40
40
20
20

100
10
50
10
20
10
10
- 40
40
20
- 10
20

tO

10
10
50

NAME
E. W. Horton
C. B. Easlay
D. R. 'Phelps
J. B. Ashby
. R. P. Chew
T ..W. Epling
John W. Dillard
A. P. Craddock
C. L. Hunt,
F. T. Glasgow
John N. Hotinger
E. W. Howard
F. C. Maloney
M. C. Dean
E. E. Elliston
W. A. Bruce
Robert Glasgow
W. A. Anderson
B. W. Sanders
H. E. Jones
R. C. Blackford
M. T. Mitchell
H. E. Dew
F. B. Greenwalt

SHARES

10

-:

io

00

20

lS

a

50
80

- 4
40
20
.16

-

20
4

10
20
40

40
20
..:

20
40
10
10
10

~.
. c:o

[\.?

__

NAME
R. Y. Nowlin
J. ·w. Taylor
D. ~IcGorkle

SHARES
20

NAME
H. T. Thornhill

28' J. S. Moon

80

.,..-

E. S. Smitli

SHARES
-:

10
40

10
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The Secretary then read a resolution adopted by the
Board of Directors of the corporation, at a meeting held at
its principal office in Roanoke, Virginia, November 10, 1919,
which resolution was in words and figures following,. to-wit:
"(1). That vV. P. Henritze would give the· corporation
$25,000.00 .for all timber ten inches and upwards three feet
above the ground, provided he would be given six years toremove the same from the land, said $25,000.00 to be credited
on the balance the Burneagle Coal & Coke Corporation owes
on the property;

(2). Mr. Henritze made the further proposition that
[1115] that he would float a bond issue on the property of
$65,000.00, in sufficient amount to turn over ·to the
Burneagle Coal & Coke Corporation the sum of $25,000,.00 in
order that the Compa-ny might use the same in developing the
property, provided that he, Mr. W. P. Henritze, should get
an amount sufficient out of the said bond issue to pay over to
him the balance. due him after crediting on his debt the sum
of $25,000.00 which he agrees to pay for the timber;
That if the two proposition are accepted, that the sai.d
Henritze would promptly proceed to carry out saine, said
bond issue to run for a period of five years. ·
After some discussion, on motion duly seconded ·a resolution was adopted accepting :&(r. Henritze 's proposition No.
1, and the Secretary was directed to call a meeting of the
stockholders to ratify this action.
On motion duly made and seconded, the Board of Directors unanimously recommended. to the stockhold~n( that a
bond issue of $100,000.00, to be secured on· its holdings, be
· made, and that the board of directors, through its officers,
make sale of said bonds instead of $65,000.00 as proposed by
Mr. Henritze.'
·
·
After full discuRsion, the following resolution was offered, and, after motion duly seconded, unanimously adopted
by the stockholders, and the directors were instructed to take
· such steps as may be necessary to put same into effect for
the development of the coal property purchased by this corporation:
·
"WHEREAS, Great delay has been caused by reasdn of
the fact that the railroad through said property has nothere- .
~

r

;

r
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tofore been completed as originally contemplated; and

-

.

T

,
I

•.

WHEREAS, The _corporation is now assured by Mr. N.
D. Maher, Regional Director of Railroads, that the steel is
·now being laid through the said property from Elk creek to
Mollie's branch, and will be completed by January 1, 1920, if
weather conditions will permit; and
WHEREAS, The stockholders· have maturely considered
the propositions of W. P. Henritze, (1) to buy the timber ou
·said property ten inches and up three feet above the ground;
said timber to be removed by said Henritze within a perhlrl
of six years after he shall have gotten good title to same, and
to be removed in such a manner as to preserve the
[116] young growth, at the price of $25,000.00; said amount'
to be credited on the amount due on the Frid-Mullins
stock; said Henritze to arrange with N aaman Jackson, Trus-tee, and the First National Bank of Logan, West Virginia,
for said credit to be satisfactorily made on said indebtedness,
and a pro rata amount of said stock to be immediately turn·
ed over to C. S. McNulty, Secretary of the corporatiiJn, (2)
that bonds in the sum of $100,000.00 be issued at once hy the
Corporation and secured on land of the corporation, said land
including 2,000 acres, more or less, and lying in Logan ~nd
Mingo c..>unties; said bonds to bear six per cent interest, unJ
fallin.e: due six years after· date; Jhat out of said bonds W.
P. Henritze is ~o be vaid, as soon as said bonds arn sold, the
balance due him, including all interest. on said debt; that said
Henritze immediately cause to be delivere(t to C. S. }fcNulty, Secretary of the Corporation, the entire balanee of
the capital stock of the Fr:d-Mullins Coal & Cok~ C01npany,
and the said Henritze shall comply fully ·with his original
contract with th:s corporation; that the residue of money
arising :from the sale of said bonds to be used in developing
said coal land by the building of tipples, houses, commissn rics
and such other improvements as may be necessary for the
development of said property.
THEREFORE, BE IT RESOLVED: That the said P"''opositions of W. P. Henritze, as contained in pat·agraph 2
above; be and the same is hereby accepted, and tLe office.rs of
this corporation are hereby directed and instru~ted to take
such immediate ste-ps as may be necessary to put the said
proposition into effect, by entering into such f3ontrncts ·wi1 h

7&6·
W. P. Henritze et al., as may be necessary; that the officers
of the corporation be further instructed to prepare a mortgage on said property in the sum of $100,000.00, said rnortgage to contain reservation o£ the timber on r.aid pl'operty
ten inches and upward, three feet above the ground; also,
reservation of the oil and gas rights on said property, and
the right of removal of the said timber by the said W. P.
Henritze; the officers are further instructed to ~et bids on
said bonds as soon as they can be issued, but, before selling
the same, they are to submit to the board of directors of said
corporation for their approval, the bids that they may l'eceive on same.

IT IS FURTHER RESOLVED, That a copy of these
resolutions be certified by the President and Secretary anrl
Board of Directors and placed on the minute book of the corporation.''
There being no further business before the stockholders, the meeting adjourned.
C. GILBERT,
ChairmRn.
C. S. McNULTY,
Secretary.
[1117]

. DIRECTORS MEETING

Held at the office of the corporation, 704 Payne Building,
Roanoke, Virginia, at eight o'clock p. m., DeceD,lber 29, 1919:
.PRESENT:
E. M. Coulter
L. R. Hammond
W. M. McCorkle
C. S. McNulty
W. P. Nininger
J. W. Gillaspie
Cornelius Gilbert
John D. Woodroof.

•

The meeting was called to order by the President,· Mr.
J. W. Gillaspie, who acted as Chairman, and Mr. C. S. 1\fcNulty, the Secretary, acted as such.
The minutes of the previous meeting were read and dis-

1

1
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cussed, and approved.
The President stated the purposes for which the meeting
of the Board was called :
(1) To carry out the instructions and recommendations
and authority to place a bond issue on the property of the
company.
(2) To get the title to the property into the Burncagle
Coal & Coke Corporation;
(3) To settle with Vv. P. Henritze and the First National Bank of Logan, West Virginia, in full, for the property;
(4) To convey to W. P. Henritze by proper deed the
timber on the property, at the price of $25,000.00
After some discussion, on motion of Mr. Gilbert, seconded by Mr. L. R. Hammond, the :Soard passed the followiut-r
resolution :
"WHEREAS, The stockholders of this corporation a1
a meeting held at Roanoke, Virginia, on the 8th day of December, 1919, at which meeting a majority of the out[1118] standing shares of the stock of the corporation was
properly represented, and which meeting was held
after lawful and legal notive to all stockholders, unanimously
authorized and directed the officers of this corporation to
convey all those certain tracts or parcels of land .belongingto the corporation and acquired by it from the Frid-MuTiinR
Coal & Coke Company, in trust to secure a bond issue for the
sum of $100,000.00, said bonds to be in the sumof $1,000.00
each, and all of said bonds to be payable six years after date,
with semi-annual interest at the rate of six per cent per annus, coupons representing the semi-annual interest to be attached to and form a part of each bond; all of said bonds to
be secured by deed of trust or mortgage upon the properties
hereinafter described.
Now·, in pursuance of such authority, and the exercise of
the powers conferred upon it by law, the board of directors
of the Burn eagle Coal & Coke Corpo1;aation resolves:
FIRST:

That there shall be made and issued by this

798
corporation one hundred of its bonds, numbered from one to
one hundred, both inclusive, with coupons attached, and endorsements thereon of the following f<?rm, tenor and effect:
The form of bond, interest coupon and e'ndorsement on
bond omitted by direction of counsel for Henritze.
SECOND : That the said bonds and the trust deed or
mortgage to be executed to secure the same shall be signed on
behalf of the corporation by its President, sealed with the.
seal, and attested by the Secretary, and the bonds authentj.
cated by the certificate of the trustee named in the. deed of
trust, as per the form hereinbefore prescribed, and that the
interest coupons attached to the bond shall be duly signed
by the autograph signature of the Secretary of the Corporation.
THIRD: To secure the payment of the principal aud
of said bonds, this corporation shall execute and deliver a deed of trust or mortgage conveying to - - - - as trustee all the lands interest, in lands, and coal and miner.al rights and properties belonging to the Burneagle Coal &
Coke Corporation, party of the first part, in trust to secure
the punctual payment of each and all of said bonds and the
interest thereon, without any priority or preference of one
bond over another. or of any matured coupon over any other
matured coupon, by reason of . priority of issuance or maturity, or for any cause whatsoever.
~terest

[1119] On further motion, duly seconded, it was unanimously
RESOLVED, That in order to carry the above program
into immediate effect, the board endorse notes in a sum suffici<~nt to pay toW. P. Henritze the balance due him and the
First National Bank of Logan, West Virginia, on account of
the purchase price of the' stock of the Frid-Mullins Coal &
Uoke Company, which carries 'vith it its fee simple title to
its entire holdings in land in Logan and Mingo counties, West
Virginia, aggregating 2370 acres of land, that the sum of
$10,000.00 be paid to the said W. :1;>. Henritze immediately, or
within the week ending January 3, 1920; said $10,000.00 to be
paid to W. P. Henritze by check drawn payable to the First
, National Bank of Logan, West Virginia. In consideration of
said payment of $10,000.00 the said W. P. Henritze is to go to
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Logan, West Virginia, and bring· the balance of: the stock of
the Frid-Mullins Coal & Coke Company to Roanoke, Virginia.''
On motion duly seconded, it was
FURTHER RESOLVED, That the board of directors
to secure them for their endorsement on the said notes aggregating an amount sufficient to pay the said W. P. Henritze or the First National Bank of Logan, West Virginia, the
balance of the purchase price of the Frid-Mullins Coal & Coke
Company stock and its holdings of land as aforesaid, shall
hold as collateral security the entire bond issue of $100,000.00,
but said bonds are to be sold as rapidly as they can be sold,
and at a price satisfactory to and approved by the board of
directors; that as soon as the deeds hereinabove referred to
have been drawn and executed, and the said bonds secured
by the deed of trust above referred to shall have been executed, the entire balance of the purchase money due W. P.
Henritze and the First National Bank of Logan, shall be
raised by the board of directors by notes endorsed by them,
and paid to the said W .. P. Henritze in cash upon his executing
or causing to be executed a deed with general warranty of
title from the Frid-Mullins Coal & Coke Company to the
Burneagle Coal & Coke Corporation, and upon its delivery to
the Secretary of the Burneagle Coal & Coke Corporation, the
entire balance of the capital stock of the Frid-Mullins Coal
& Coke Company which shall be twenty-five hundred shares
of said stock of the par value of $50,00 per share, which said
stock shall be immediately cancelled upon the delivery of the
deed' from the Frid-Mullins Coal & Coke .Company to the
Burneagle Coal & Coke Corporation. ·

1

•

On motion duly seconded, the follow·ing resolution was
also unanimously passed :
R.ESOL VED, That the President and the Secretary of ·
the corporation be instructed to prepare a deed conveying
the timber on said tract of 2370 acres of land to W. P.
[1120] Henritze; that said deed shall be drawn by the FridMullins Coal & Coke Company, and the Burneagle
.Coal & Coke C9rporation, parties of the first part, and W. P.
Henritze, party of the second part, and shall be so drawn as
to preserve to the Burneagle Coal & Coke Corporation all
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mining riglits in the said tract of land, and further, to require the said W. P. Henritze to preserve· the young growth
and the mine props and other timber, which is ten inches and
less in size three feet above the· ground, all other timber to
be conveyed by said deed to W. P. Henritze ; and that the
President and Secretary of the Burneagle Coal & Coke Corporation be authorized to vote the stock of the Frid-Mullins
Coal & Coke Company held by it, and to participate in a
meeting authorizing a deed to W. P. Henritze as aforesaid;
the deed from the Frid-Mullins Coal & Coke Corporation to
the Burneagle Coal & Coke Corporation, and the dissolution
of the Frid-Mullins Coal & Coke Company, said meeting to
_be held at such time and place as may be determined on.
On motion duly seconded, it was
FURTHER RESOLVED, That the Secretary of the Corporation be instructed to proceed at once to collect all notes
yet due the Burneagle Coal & Coke Corporation on stock subsqriptions, and to notify all parties so indebted to the corporation that all notes not yet due must be paid at maturity.
And there being no further business before the meeting,
the same adjourned.

J. W. GILLASPIE,
Chairman.
C. S. McNULTY,
Secretary.
1[1121]

DIRECTORS' CALLED MEETING

Held at its office, 704 Payne Building, Roanoke, Virginia,
, December 9, 1919, at nine o'clock a. m.
The meeting was called to order by J.\.Ir. Cornelius Gilbert, who was elected Chairman of the meeting, and acted as
Chairman thereof; Mr. C. S. McNulty, the Secretary, acted as
Secretf:,lry of the meeting.
The resignation of Mr. James E. Walker as President
and as director of the corporation was read and accepted.
Mr. Walker stating that his business kept him out of the city
of Roanoke the greater portion of the time, and that he re- .
gretting his inability to attend the board meeting. It was suggested to the board that Mr. Gillaspie, of Bedford, Virginia,

l-

~
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had acquired large holdings iit the corporation,. and on mo~
tion duly secondeq Mr. Gillaspie was elected a member of the
board of directors to succeed Mr. J a.mes E. Walker, resigned;
it was then suggested that the office of President was vacant,
·QY reason of Mr. Walker's resignation, a;nd Mr. J. W. Gillas,... pie was put in nom:nation, no other member of the board be. ~ nom~nated, and on motion duly seconded, the nominations
__ . ?Were closed. The Secretary of the corporation was instructed
<-,- tb' cast the unanimous ballot of the board for Mr. Gillaspie,
who was ·accordingly declared elected, and took the chair.
.......__, :·: The minutes of the stockholders meeting, which had not
__ -yet been written up, were discussed, and the Secretary was
~ directed to. reduce the sa~e to writing and put them in proper
form for future consideration of the board.
I--

.
And there Leing no further business before the board, on
/motion the meeting adjourned.
'.,..-

C. GILBERT,
Chairman.
C. S. McNULTY,
Secretary.
[1122]

STOCKHOLDERS

~1EETING

:.

The regular annual meeting of the stockholders of the
Burneagle Coal & Coke Corporation, pursuant to call regularly. mailed to each stockholder, and by notic~ published for
ten consecutive days in the daily papers, which notice is filed
asa part of the minutes of this meeting, was held at the o:ffice
of the corporation, room 702 Payne Building, Roanoke, Virgmia, 'On Saturday, May 29, 1920, at ten o'clock a. m.
The meet:ng was called to order by the President, J. W.
Gillaspie.
On· motion duly ~:;ecflnded, l\Ir. Cornelius Gilbert wa~
elected ChairTnan of the ntceting, and C. S. McNulty was
elected Secretary.
The notice. dated May 17, 1920, whjch was m~liletl to eaeh
and every stockholder, and published in the Roanoke Times
ten consecutive tunes, wa~ then rend, 'vhich no~ice is A.S follows:
(Notice omitted by direction of counsel for Henritze.)
"£1he Chairman then appoil1te<l C. S. McNulty, W. M.
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McCorkle and Dr. E. C~ Ambler a committee to ascertain how
many shares of stock were represented in person and how
many by proxy. This committee retired, and upon their re- ,
turn made the following report: That there was represented .
in person. 7380 shares of the common stock of the corporation,
and ~hat there was represented by proxy 898 shares of .t~
common· stock of the corporation.
. ·
The Chairman then had the Secretary to read the by-laws.
of the corporation to determine which class of sto~k, com- -~
mon or preferred had voting power in the stockholders meeting, and ruled that the common stock held the voting power,
and declared that a quorum was represented in person and ::7
~~~

The minutes of the last annual meeting held on the
28th day of May, 1919, were read and approved. The· minutes
of a called meeting of stockholders held on December 8, 1919,were also read and approved.
\
The President then made a verbal report, in which he
stated that he had only· been a stockholder of the corporation
for a short time, that when he became President he found·
that the Company owed W. P. Henritze, from whom the stock
of the Frid-Mullins Coal & Coke Corporation had been purchased, about $58,000.00; that in order to pay Mr. Henritze
the balance due him, the co-rporation had sold to him the
timber on its land for the sum of $25,000.00, which said
amount is credited on the indebtedness due Mr. Henritze; that
the board of directors had raised the balance of the money by
negotiating three notes, two of $11,000.00 each, which. _were
negotiated at the· People's Bank of Bedford, Virginia, mtd the
American National Bank of Roanoke, Virginia, respectively,
and one note of $12,000.00 which had been negotiated at the
Peoples National Bank of Lynchburg, Virginia; that eight of
the members of the board of directors were endorsers on said
notes, and that .the corporation had issued $100,000.00 of
bonds secured by a ·first lien on its land, whlch said $100,000.00 of bonds was pledged as security for the endorsement.
of the eight directors on the said notes.
Mr. Gillaspie also pointed out that there were certain
squatters on the land of the corporation, who must be ejected
or otherwise settled with, and that there was a small tract of
land, or au interlock, to which the corporation had no title,
which must be purchased from the ·owners, or other satisfactory a.rrangements made, before, in his ·opinion, any leases

~
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could be made on the land.
Mr. Gillaspie also recommended the sale of at least $30,000.00 additional stock of the corporation, in order that the
indebtedness of the corporation might be fully liquidated.
Mr. Gillaspie also pointed ou~ that there were certain
notes aggregating some twelve or fifteen thousand dollars
due the corporation for stock, and recommended that the att,Orney for the corporation be directed to collect said notes at
_...-once.
~
On motion duly seconded, the verbal report of the President-was
directed to be incorporated in the minutes of the
"?r-. .
•
. meeting.
.
.
On motion of Mr. L. R. Hammond, duly seconded, a resolution 'vas offered instructing the board of directors to offer
for sale $61,000.00 of the preferred stock and $61,000.00 of ·
_the common stock of the corporation, at the price of $20.00
for two shares of the preferred stock and two shares of the
common stock, making a total of $122,000 of the preferred
and common stock to be sold for $30,500.00. The chairman
put the motion, and declared the motion lost. Mr. J. W. Gillaspie then requested the the Secretary record in the minutes
the namesof those voting for this resolution, which were as
follows:
·
·
E. M. Coulter
,J~ W. Gillaspie
- L. R. Hammond.
C. S. McNulty.

r

On motion duly seconded, the board of directors were instructed to sell sufficient of the bonds to pay the indebtedness
of the corporation, and in case .they cannot sell the bonds at
this time on account of the money stringency, to hold the
bonds ·as their security for their endorsement on any note.s
that they may have to give or negotiate, or any notes that they
have already negotiated for the benefit of the corporation.·
':rhe Secretary and Treasurer, G. S. McNulty, then
[1125] made his report. He stated that the indebtedness on
·
the property had been paid off in full, and the Company owed a note at the American National Bank of $11,000.00, a note at the Peoples National Bank of Lynchburg of
$12,000.00 and a note at the People's Ban~ of Bedford of $8,500.00 making a total of $31,500.00 and that the1;e is now in
- the hands of the Secretary & Treasurer notes due on stock
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aggregating $13,000.00; that there had been collected· since
Mr. W~ P. Henritze had been settled with, approximately $3,000.,00· all of which had been applied to the company's indebtedness. He stated that he would file with the minutes.
of the meeting a detailed statement of the present •sta~us
of the corporation.
·
·
.' '...The Secretary, C. S. McNulty, also stated that he 4ad
been in West Virginia with Mr. Gillaspie, President of tn~
. corporation, and Dr. Rice, one of the stockholders of the\;
corporation, on the 13-14-15 of May; that they had been on
the property, and that they had also endeavored to locate
_lessees for some of the property. _
._ . .
The Secretary also stated that he had been in West Vir- ·"
ginia during the week beginning May 17 to May 22, and that
he had interviewed at least three different parties who were
interested in making leases of a part or all of the property{
that he believed hat leases could be made in the next thirtY',
days ; that he had engagements with certain parties to go ·on
the property during the week beginning Monday, May 31, ·
with a view of leasing same.
On motion duly seconded, Mr. McNulty, the attorney for
the corporation, was directed to pursue e'Very means pos··
f
sible to lease or sell the property.
On motion duly seconded, a committee was appointed by
the chairman to nominate directors for the ensuing year. The
chairman appointed Mr. F. L. ~itchell, Mr. Geo. E. Markley,
and Mr. Frank Moore, of Lexington, Virginia, members of
this committee. The committee :retired and returned and
recommended the following names a~ directors for the ensuing year:
J. W. Gillaspie
C. S. McNulty
[1126]
W. P. Nininger
Cornelius Gilbert, of Lynchburg.
W. N. l{ey, of Buena Viata, Va.
W. M. Layman _
L. R. Hammond
E. M. Coulter
W. ~L McCorkle, ancl
W. P. Henritze.
;;o

On motion duly made and seconded, the report of the
committee was accepted, and the stockholders elected the
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~-· abov:e named. gentlemen as directors.for the ensuing year.
After the board was elected, Mr. W. · M. Layman stated
that he lived in the country, and it was inconvenient for him
to attend the board meetings, and expressed a desire to have
his resignation accepted, and tendered his resignation as di- rector.
On motion duly seconded, the resignation of W. M. Layman was accepted, ivhereupon, J. D. Woodruff was placed
in: nomination as a member of the board of directors, and on
motion duly seconded he was unanimously elected a member
of the board, in the place of W. M. Layman, resigned.
There being no further business before the stockholders
~meeting, on motion the same adjourned.
C. GILBERT
Chairman.
C. S. McNULTY,
Secretary.
!

,[1127]

DIRECTORS' CALLED 1\IIEETING

Minutes of a called meeting of the board of directors
of the Burneagle Coal & Coke Corporation held at its office,
702 Payne Building, Roanoke, Virginia, May 29, 1920~ at
1 :30 o'clock p. m.
PRESENT:
,J. W. gillaspi e
C. S. j\fcNulty
Cornelius Gilbert
J. D. Woodruff
L. B. Hammond
E. M. Coulter
W. M. McCorkle
W. P. Henritze.
The meeting was called to order by Mr. Cornelius -Gilbert, who was elected chairman of the meeting, and c.· S.
1\fcNulty 'vas. elected Secretary of the meeting.
Mr. J. W. Gillaspie was nominated for President, and
on motion duly seconded a resolution was adopted that a •
secret ballot for President be taken. 'l:he secretary circulated
the ballot, 'vhich resulted as follows:

.
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8

Directors present
Gillespie
For Henritze
For Gilbert
For Hammond

1

4
1
2

1
8 8

·.

After the Secretary had announced the ballot, one of the
· directors stated that he desired his vote changed to Mr. Gillaspis, whereupon, a motion was made to make }rfr. Gillaspie's election unanimous, which motion was duly seconded,~
and Mr. J. W. Gillaspie was unanimously elected President
of the corporation for the ensuing year.
W. P. Henritze was nominated for Vice-President, and
on motion duly seconded was unanimously selected.
C. S. McNulty was nominated for Secretary & Treasurer,
and on motion duly seconded was unanimously elected.
On motion duly seconded, a resolution 'vas adopted allowing the· Secretary· & Treasurer the sum of $50.00 a month for
stenographer's fees, office expenses, etc.
The President then stated that he understood that
[1128] the attorney for the corporation was entitled to compensation for legal services in connection with the corporation, and requested that he state what in his opinion he _
should be paid for his legal services in connection with the
corporation up to and including the 29th of May, 1919. Mr.
McNulty stated that he had given a great deal of time to the
corporation, and had made an especial effort to get the railroad completed after work on same had been ordered discontinued by the ·C. &· 0. Railrqad; that he had spent considerable time in Washington and West Virginia in connection with the completion of the road, and that the road was
now eompleted through the prop•3rty of tl1e corporation. He
further stated that he had alrearly spent the greater portion
of two weeks d.uring the month of May in an effort to lease
the property, and tl1at he had spent a great deal. of time in
an attempt to sell the property as directed at a previous meeting of the board of directors, and that he thought his services
had been of -great value to the corporation. The dirPctors
• were of opinion that his services had been of great value to
the corporation, nnd on motion duly seconded a resolution was
I
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\

adopted allowing the attorney for the corpor:ation $3.000.00
for his legal services up to and including May 29, 1920, said
amount to be paid as soon as there is sufficient money in
the treasury to pay same, but said amount not to include .
collection fees for bringing suits and recovering judgments
on notes. due the corporation, but to include all other fees and
to be in full for all services. rendered the corporation as above
set forth.
The attorney for the corporation then made the same
statement to the directors that he had made to the stockholders, that he had several parties interested in leasing a.
part or all of the holdings of the corporation, and that he had
engagem~nts with certain of these parties in Huntington and
Logan during the week beginning May 31, whereupon a mo ..
tion was duly made, seconded and unanimously carried that
the attorney for the corporation continue his efforts to lease
or sell the property and attend to any other matters necessary in connection with the corporation.
A motion· was made, seconded and unanimously adopted
empowering the President, J. W. Gillaspie, the Vice-President, W. P. Henritze and the Secretary & Treasurer, C. S.
McNulty as a c·ommittee to lease or sell the property and to _
report their actions to the board of directors.
Th':" re being no further business before the board of directors~ on motion, the meeting adjourned.
C. GILBERT,
President.
C. S. McNulty,
Secretary.

1\tfinutes of a called meeting of the Board of Directors
of the Burneagle Coal & Coke Corporation, held at its office,
room 702 Payne Building, ·Roanoke, Virginia, June 5, 1920, at
4 :30 o'clock p. m.
PRESENT:
. J. W. Gillaspie
C~ S. McNulty
Cornelius Gilbert
J. D~ Woodruff
L. R. Hammond
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E. M. Coulter
W. H. McCorkle.
The meeting 'vas· called to order by the President Mr. J.
W. Gillaspie.
The Secretary acted as secretary of the meeting.
The President then asked that the minutes of the meeting
held May 29 be read, whereupon the Secretary read the same
and on motion duly seconded said minu~es were approved and
signed by the President and Secretary.
The President then requested C. S. McNulty, attorney for
the corporation, to make a report of what progress he had
made during the week beginning May 31 in refer~nce to dealing with the squatters on the property of the corporation,
and also what progress he had made toward leasing the
property.
The Secretary then read, a contract he had drawn between the corporation and T. K. Tiller, who .claims title to
36 acres of land at the mouth of Spice Creek, which said
contract had been signed and acknowledged by T. K. '!'iller,
by ·which the said T. K. Tiller agrees in consid~ration of the
corporation conveying to him 40 acres_ of surface in the Big
Bend of the Guyandotte River, to relinquish all rights, title
and claim to the 36 acre tract at the mouth of Spice. The attorney explained that in drawing this contract he had failed
to protect the corporation's timber rights to the said tract of
land which it has heretofore conveyed toW. P. Henritze, and
then read another contract which he had prepared for execution between J. A. Wood, Trustee, and the corporation,
whereby the timber rights as to the said 40 ac:res of surface
are safeguarded, and stated to the Board tha.t he felt there
was no doi1bt but what this contract would be signed by T.
K. Tiller on presentation.
\
On motion duly seconded, the (lont.ract as signed· and
[1131] acknowledged by T. 1(. Tiller was approved, provided
· T. 1{. Tiller signs the contract with J. !{. Wood ~afeguarding.
the corporation's timber rights on the said 40 acres of surface, and on motion duly made and seconded, a resolution
was adopted · directing the President and Secretary of the
corporation to execute the said contract and deliver a copy
of same to T. l{. Tiller and have copies .of same recorded in
the counties of Mingo and Logan, West Virginia, but upon
the express condition that T. K. Tiller enter into the contract
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with J. A. Wood granting him timber rig·hts to, on, and over
the said 40 acres of surface in the Big Bend, as described in
said contract and deed with T. K. Tiller.
The attorney for the corporation then ref!,d another contract which he had prepared between the corporation and
~---Christian, who is a grantee from T. K. Tiller, and
lives in a small cottage on a lot 80 by 100 feet, and claims title
under T. K. Tiller, and also a half interest in a storehouse
at the mouth of Spice conveyed to him by T! K. Tiller, the contract with said Christian providing that upon the corporation
deeding the said Christian a lot of land 80 by 100 feet down
the river and on the_ east side of the railroad, and upon the
said Christian being furnished with the materials to build a
cottage on said lot, he agrees to vacate said house and lot
in which he now resides, as soon as he can get his new cottage
erected.
On motion duly seconded, a resolution was unani-[1132] mously adopted directing the attorney for the corporation to get the said contract with said Christian
executed and recorded at once, if possible.
The attorney for the corporation then read a contract'
that he had· prepared between the corporation and .J. A.
Wood, Trustee, whereby "J. A. Wood, Trustee, or his successors, agree and bind themselves to furnish materialsto be
used in the erection of certain houses as set forth and described in two eertain contracts, each bearing date the second
day of J nne, 1920, one of said contracts being between T. K.
Tiller and J. A. Wood, Trustee, and the other contract being
between
Christian and J. A. Wood, Trustee.'' by
whieh contracts the corporation agrees to let J. A. Wood use
the houses to be vacated by the said T. K. Tiller Tiller and
- - - Christian until sueh tjme as the corporation or its
lessees or assignees need to make use of said houses, in consideration of which the said J. A. Wood agrees to furnish
to T. K. Tiller and
Christian the two house patterns which it vvas necessary for ·the corporation to agree
to have sawed and furnished them in order to get them to
agree to vacate the prem· ses now oecupied by them without
further litigation or court proceedings, hut the contract provides that J. A .. Wood is to be reimbursed for the said two
house patterns for the actual cost of producing· same, invoice
of the said bills of lumber to be furnished to the corporation
as soon as they have been sawed and furnished.
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On consideration of which, and upon motion duly made
and seconded, a resolution was unanimously adopted approving all of said contracts as read, and the attorney for the
corporation was instructed to get same signed, sealed and
delivered and recorded in bnth Mingon and Logan counties
at the earliest possible moment.
The attorney for the corporation then read a proposition
from Paul Hardy, Trustee for P. H. Burlingham and others,
proposing_ to lease the entire holdings of the corporation, aggregating 2370 acres, more or less, the said proposal being
as follows:
·
· ''June 3, 1920.

[1133J

The Burneagle Coal & Coke Corporation,
Roanoke, Va.
·
Gentlemen:
We, the undersigned, hereby agree to_ lease from you coal
lands owned by you located on the Guyandot River at the
~outh of Spice creek, aggregating twenty-three hundred seventy acres more or less.
We agree to pay you 15c per gross ton to be paid as -follows:
The first year's royalty to be paid on coal actually
~~:

•

•

I

The second year to be not less thanJ the sum of five
thousand dollars.
The third year to be not less than the sum of ten thousand dollars.
The fourth year and each succeeding year thereafter
not less than the sum of sixteen thousand dollars.
we propose and agree to proceed with our engineering
work and prepare to put in an operation as soon· us a proper
detailed lease is agreed upon and signed.
Very truly yours,

PAUL HARDY
Trustee for P. H. Burlingham
and others.
The attorney for the corporation reported that he had
carefully investigated the financial standing and the eXperience of the proposed lessees in the coal business, and that he

------~---------------------------------------------
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was thoroughly satisfied with the character of the men, their
financial st~nding and their ability to put in a plant.
After some discussion the following resolution was offered and. unanimously adopted:
''WHEREAS, the Board of Directors have the proposition from Paul H8.rdy, Trustee for P. H. Burlingham and
others, proposing to lease the. entire holdings of the corporation on the terms set out in the above proposal; now, therefore be it
RESOLVED, That the corporation accept the above
· [1134] proposal, and lease to the said Paul Hardy, Trustee
for P. H. Burlingham and others, the entire holdings
of the corporation, consisting of 2370 acres of land, more or
· less, ·located in the counties of Logan and Mingo, West Virginia, on the Guyandotte River, on the terms and conditions
set out in said proposal; it being understood and agreed that
the lessees shall have the right to form a corporation under
the laws of the State of Virginia, o~ otherwise, as they may
desire for the purpose of mining the coal on the property ·of
the corporation, but upon the Qondition that the lessees enter
into a proper and detailed lease, which said lease shall have
· the approval of the attorney for the corporation and shall be
in such form as to fully protect all details necessary for· the
proper and speedy mining of the coal in the holdings of the
corporation. Said lease to be signed on or before the 19th
day of June, 1920; said lease also to provide that the lessees
shall immediately proceed with their engineering work and
building plans as rapidly as conditions will permit, and put
in operation as speedily as conditions will permit, which op- .
erations shall be ample to mine all workahle seams on ·both
the east and \vest sides of the Guyandotte River; said operations to be installed with.in two years from the signing of the
lease.''
There being no further business bt~fore the meeting, the
same adjourned.
.J ..\V. GILLASPIFJ,
President.

C. S. McNULTY,
Secretary..
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[1135]

DIRECTORS' CALLED MEETING

Minutes of a called meeting of the Board of Directors of
the Burneagle Coal & Coke Corporation held at its principal office, 702 Payne Building, Roanoke, Virginia·, July 6th, '
1920, at 12 o'clock noon..
The following were present in person-:
L. R. Hammond
J. D. Woodruff.
E. M. Coulter
W .. P. Henritze
C. S. McNulty.
J. W. Gillaspie, C. Gilgert, W. M. McCorkle and Wm. P.
Nininger signed waiver of notices, which are attached ~ere
to.
The meeting was called to order by W. P. Henritze, who
acted as Chairman and C. S. McNulty acted as Secretary.
The· Secretary stated that the object of the meeting was
to negotiate two certain. notes, one to the Mountain Trust
Bank of the City of Roanoke, Virginia, and one to.the ·colonial
Bank & Trust Company of Roanoke, Virginia, said notes to
be negotiated for the purpose of paying off the indebtedness
of the corporation.
_..
On motion duly seconded, the follo,ving resolution was ·
unanimously adopted. That, Whereas, the corporation owes
certain notes and certain moneys that it desires to pay immediately, and whereas the Mountain Trust Bank and the Colonial Bank & Trust Company have agreed to take the $100,000.00 of bonds heretofore issued by the Company and hold
·same as collateral security, and have also agreed to take two
certain notes in the sum of $21,440.00, each of said notes
bearing date of ,July 1st, 1920, and payable two years after
date. ·
·
No"r' therefore, Be it Resolved. That the Secretary and
Treasurer of the company be authorized and directed to negotiate the two notes at the prices agreed on between the
said Secretary and Treasurer and the Banks aforesaid, said·
notes to net the corporation the sum of $17,152.00 each.
And, Be It Further Resolved, That a certain contract
bearing date of the 6th day of July 1920, between the Colonial
Bank & Trust Company and the Corporation be executed by
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the Corporation under its corporate seal to be affixed by its
President or Vice-President.
Be It Further Resolved, That the Secretary and
Treasurer be directed at once to pay off the money on the indebtedness of the Corporation.
There being no further business, the meeting adjourned.
W. P. HENRITZE,
Vice-President.
C. S. McNULTY
Secretary.
[1137]

DIRECTOR'S CALLED MEETING

Minutes of a called meeting of the Board of Directors of
the Burneagle Coal & Coke Corporation, held at its office,
Roo~: 702 Payne Buliding, Roanoke, Virginia,, June 24th,
1921, at 5 o'clock p.m.
PRESENT:
J. W. Gillaspie
W. M. McCorkle
Cornelius Gilbert.
C. S. McNulty
E. M. Coulter
L. R. Hammond
The meeting was called to order by the President Mr.
J. W. Gillaspie.
C. S. McNulty acted as secretry of the meeting.
The President presented to the Board of Directors a letter bearing date of June 18th, 1921, from the Big Eagle Mining Company, signed by Paul Hardy, President, said letter
being as follows:

"tT une 18th, 1921.
Burneagle Coal & Coke Corporation,
Roanoke, Virgjnia.
Gentlemen:
With reference to lease from your company to Paul Hardy, Trustee, dated the 7th day of June, 1920, on lands in Lo-
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gan and Mingo Counties, West Virginia, assignment of which
was made to Big Eagle Mining Company, under date of Sep;. ·
tember 8, 1920, pursuant to the provision for such assignment
in said lease, you are advised that the Big Eagle.~Mining Company has expended very large sums of money in surveying
and investigating such property. As a result of such investigation, and for reasons known to the officials of your com-~
pany, we think that it would be desirable on the part of all
parties concerned to have thelease cancelled and surrendered.
We will, therefore, ask that your company take proper
action on this request and furnish us with formal writing
cancelling the lease, and in which our company will join, sur:.
rendering the lease.
·
Yours very truly,
BIG EAGLE MINING COMPANY,
PAUL HARDY,
President.
After consideration of the foregoing letter and on mo[1138] tion duly seconded, the following resolution was unanimously adopted :
(1) That the Officers of the Corporation -be and the
same are hereby instructed to carefully investigate the liability of the Lessees under said contract of lease bearing date
of June-7th, 1920, and that additional counsel be employed to
aid the attorney for the Corporation in making this investigation.
(2) That the Corporation is indebted in the sum of approximatelyj Forty-five thousand ($45,000.00) . Dollars,. and
that some means must be adopted whereby this amount of
money can be raised on or before the maturity of the notes
now held by the Mountain Trust Bank and the Colonial ·N ationa! Bank of the City of Roanoke, Virginia, said notes being in the sum of $21,440.00 each, and that some means must
be provided at the Annual Stockholders meeting- on July 5th,
1921, whereby those notes must be paid at maturity.

(3) That it is the sense of the Board, and they earnest-:ly recommend that the stockholders, altho their stock is nonassessable~ submit to an assessment on their stock of an
amount sufficient to :ray _off said indebtedness, which said
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assessment will amount to approximately 20 per cent on the
holdings of the Common stock.
( 4) Be it further resolved that in the event tha_t all the
stockholders will not agree to an assessment on their Common
stock of 20 per cent, then the property of the Corporation will
have to be· sold in order that the outstanding indebtedness of
the Corporation he paid.
( 5) Be it further resolved that every stockholder be requested to be present in person, and if not in person, that he
send in his proxy with a written statement thereon authorizing the Board of Directors to assess each stockholder 20
per cent on his holdings of Common stock, said assessment if
agreed to will be paid into the Treasury· of the Corporation
on the call ofthe Board of Directors, but the Board of Directors shall give at least thirty days notice and the a§sessment
shall be paid in two installments of 10 per cent, the last assessment not to be later than January 1st, 1922.

(6) Be it further resolved if the. above plan of assessment is not agreed to by all the stockholders that then and in
that event,. it will be necessary at this meeting to formulate
some plen for the sale of said property, said sale to be made
not later than December 1st, 1921.

There being no further business before the meeting, the
same adjourned.
J. W. GILLASPIE,
President.
C. S. McNULTY,
Secretary.
[1139]

STOCKHOLDJ1JRS NIEETING

The regular annual meeting of the stockholders of the
Burneagle Coal & Coke Corporation, pursuant to call regularly mailed to each stockholder, and by notice published for
ten consecutive days in the daily papers, which notice is filed
as a part of the minutes of this meeting, was held at the office
of the Corporation, room 703 Payne Building, Roanoke, Virginia, on Tuesday, J u]y 5th, 1921, at three o'clock p. m.
The meeting was called to order by the President, tT. W.

i
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Gillaspie.
On motion duly seconded, Mr. J. W. Gillaspie was elected . /
Chairman· of the meeting, and C. S. McNulty was elected Secretary.
The notice, dated June 21, 19.21, which was mailed to each
stockholder, and published in the Roanoke Times for ten con- ,
secutive times, was then read, which notice is as follows:
(Notice omitted by diection of counsel for Henritze..
The Chairman then appointed Cornelius Gilbert, J. D.
Woodruff and F. M. Mahood a committee to ascertain how
many sharesof stock were represented in person, and how
many by person. The committee· retired, and after canvassing returned and ·reported as follows:
That there was represented in person 6,245 shares of the
common sto~k of the corporation, and that there was represented by proxy 3,092 shares, making a total of 9,337 shares
· of the common stock of the corporation .
Upon the receipt of which report, the Chairman announced that there was present by proxy and in person a majority
of the common stock outstanding~
The minutes of the last annual meeting were then read
[1140] and approved.
The President then called for the reports of officers
and committees. There being no standing committees to report, the President then reported to the stockholders as follows:
That the President and Secretary had gone to Huntington, W.Va., to see 1\fr. Paul Hardy and others, the parties to
whom the corporation had leased its coal lands; that Mr.
Hardy and Mr. Hiner had told them that they desired the
lease made with them, and which had been assigned to the
Big Eag·le Minil}g Company, cancelled; that the lessees have
spent from twelve to fifteen thousand dollars developing the
property of the corporation, and that they had found the same
not of sufficient value as a mining proposition for them to
spend the amount of money that they had contemplated
:::pending in developing same, and for this reason they wanted
the lease made by them cancelled.
.
Mr .. Gillaspie further stated that Mr. I-Iardy had told him
that the property would be a valuable coal property after that
region, which would probably be ten years, but that on account
of the split conditions of the Eagle seam, which is the main
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seam of coal in the property, this property could not be worked profitably now at a profit.
Mr. Gillaspie also referred to a letter bearing date June
18, 1921, which had been sent to the stockholders and which
is found on page 83 of the minute book, which letter is addressed to the Burneagle Coal & Coke Corporation, and signed by the Big Eagle Mining Company, by Paul Hardy, P.resident. This letter requests the corporation to cancel the lease~
Mr. Gillaspie strongly advised the stockholders not to permit
the lease to be cancelled, but that the corporation) employ
counsel to try to enforce the lease and collect the royalties
provided for therein, and further told the stockholders that
the board of directors had already been called together and
had authorized the board. of directors to employ Judge
[1141] W. ·J. Henson to advise the stockholders in reference
to the lease, and as to whether or not in his opinion
the lease .was good, and whether or not the corporation could
collect the royalties and taxes from the lessees.
Mr. Gillespie then called on Judge W. J. Henson to advise the stockholders as to their rights in the premises.
Judge W. J. Henson then told the stockholders that he
had very recently been called upon for advice, but that he had·
examined the lease and that he believed it to be a binding
lease, not only on the Big Eagle Mining Company, but ·upon
Paul Hardy individuall);; as well; that the lease was good
and carefully drawn, and that unless the property was abso.lutely worthless. the lessees could be required to work all
minable seams in the porperty and pay such royalties as the
lease required, as well as the taxes on the property.
· On motion of Prof. Smith, of Bedford City, tl1e following
recommendation to the ·Board of Directors "Tas unanimously
adopted:
That the Board of Directors employ, if they -deemed it
necessary or advisable, Judge V•l .•J. Henson to aid the attorney for the corporation in enforcing the lease made with Paul
Hardy, Trustee, and to aid in any other legal matters which
the Board may deem advisable to employ him, and that it 'vas.
the sense of the stockholders, and that they so recommended
to the Board of Directors that such steps may be taken as
may be necessary to test the legality of the lease.
·
On motion duly seconded, it was further recommended
[1142] to the Board of Dire·ctors that a competent firm of accountants he employed by them. to audit the b?oks of

818
the corporation from its organization to the present time, and
prepare a statement showing the organizations expenses, the
stock outstanding, and evidences of) indebtedness now outstanding, and in· a general way all receipts and disbursements
of the corporation, and its present assets and liabilities, and
that a copy of said statement be mailed to each stockholder.
The next order of business was the election of officers
for the ensuing year.
.A committee composed of F. M. Mahood, Prof. Smith, of
Bedford City, and Ben Ainsworth, of Lexington, Va., was
then appointed to make a recommendation of a board of directors for the -ensuing year. After some consideration the com- ·
mittee reported as follows:
J. W. Gillaspie
W. ·p. Henritze
C. S. McNulty
L. R. Iiammond
D. Ben Moomaw
E. ~I. Coulter
Cornelius Gilbert
W. H. McCorkle, and ...
of Lynchburg
J. D. Woodroof
W. N. Keys, of Buena Vista.
There being no further business, the stockholders meeting adjourned.
J. W. GILLASPIE,
Chairman.
C. S. McNULTY,
Secretary.
[1143]

DIRECTORS' CALLED MEETING

Minutes of a called meeting of the Board of directors of
the Burneagle Coal & Coke Corporation b.eld at its office,
702-704 Payne Building, Roanoke, Virginia, July 5, 1921, at
5 :30 o'clock p. m.
·PRESENT:
J. W. Jillaspie
C. S. McNulty
Cornelius Gilbert
J. D; Woodruff
Dr. Ben Moomaw
E. M. Coulter
W. N. Key.

819
The meeting was called to order by J. W. Gillaspie, who
was elected chairman of the meeting, and C. S. McNulty was
elected Secretary of the meeting.
Mr. J. W. Gillaspie was nominated for President, and
on motion duly seconded was unanimously elected.
C. S. McNulty was unan~mously elected Secretary.
W. P. Henritze was nominated for Vice-President, and on
motion duly seconded, vvas unanimously elected.
The recommendations from the stockholders were then
taken up, and the Board of Directors after motion duly made
and seconded directed the Secretary & Treasurer to employ
Judge W. J. Henson to test the legality of the lease made on
June 17, 1920, with Paul 1-Iardy, Trustee, and to endeavor to
enforce same if possible.
The resolution of the stockholders recommending an
audit of the books was taken up, and after consideration, the
Secretary & Treasurer was directed to employ an expert ac.,.
countant to audit the books of the corporation in accordance
with the recommendation of the stockholders, but at a cost not.
to exceed ·$100.00; the Secretary told the Board that he did
not think that he could get any audit company to audit th~
books of the corporation for that amount, but that he would
use his best endeavors to do so.
A further resolution was offered, and unanimously adopt[1144] ed, directing the Secretary and Treasurer to press
the suit heretofore brought on notes given the cor-poration on stock subscriptions with all vigor possible, and
to employ ,Judge W. J. Henson and other counsel in the jurisdiction where said suits have been brought to assist in the
prosecution of said suits, if he deemed advisable.
(The paragraph with reference to request of School
Board of Logan County to donate land for school house :ls
omitted by direction ·of coui1sel for Henritze.)
There being no further

busi~ess,

the meting adjourned .

•T. W. GILLASPIE, President.
C. S. McNULTY, Secretary.

t[1145] (Notice of directors meeting to be held July 6th, 1920,
and waivers thereof, on page 94 of Minute Book, omitted by direction of counsel for Henritze.)
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[1146]

DIRECTORS CALLED MEETING

Minutes of a called meeting of the Board of Directors of
the Burneagle Goal & Coke Corporation held at its office,
702-703 Payne Building, Roanoke,· Virginia, November 4th1
1921, at 4:30 o'Clock, p. m.
PRESENT:
J. W. Gillaspie
Cornelius Gilbert
W. H. McCorkle
J.D. Woorduff
Dr. Ben Moomaw
E. M. Coulter
L.· R. Hammond
W. P. Henritze
C. S. McNulty.
.
A quorum being present, the meeting was called to order
by J. W. Gillaspie, President of the Corporation, and C. S.
McNulty acted as Secretary. The President stated the object of the meeting as follows:
The corporation owes certain debts, one debt of $3000.00
due the American National Bank of Roanoke, Virg~nia, and
two debts aggregating $21,440.00 each, due the Colonial National Bank and the Mountain Trust Bank of this city respectively, that the $3,000.00 debt is now due and that the
larger notes will be due July 1st, 1922; that the lesses have declined to carry out their lease and hence there is no money
coming in the Treasury of the Corporation to take ca;re of
these obligations. After some discussion, the following Resolution was unanimously adopted ..
''RESOLVED, That the Secretary be and is hereby directed to prepare a letter to be addresseq to all stockholders
of the Corporation, advising them accurately of the present
financial status of the{ corporation and sug·gesting to , the
stockholders that the debts of the corporation pending a settlement with the lessees, will have to be met and that in order
to do this it is the sense of the Board of Directors that the
present BOND ISSUE now secured on the holdings of the
Corporation which Bonds are in denominations of $1000 each,
be changed.so that the Bonds shall be the denomina- ·

in
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[1147] tions of $100.00 eacli, and that these Bonds be offered
to the Stockholders, who desire to take, thereby giving every
stockholder the right to take the Bonds in proportion to the
amount of stock he now holds andraise a sufficient amount
~f money to pay off the debt of the Corporation, and further
advise the stockholders that a meeting of the Stockholders
will be called sometime in the near future, also to have printed
and mailed to each stockholder a copy of the Report of E. B.
Jacobs, Certified Accountant showing the result of his Audit
of the Books of the Corporation.
The Secretary \Vas also instructed to get an extension or
renewal of the $3,000.00 note due at the American National
Bank and pay eight (8) per cent., if necessary.

There being no further business, the meting adjourned.

J. W. GILLESPIE,
President.
C. S. McNULTY,
Secretary.
By direction of counsel for complaintaut the follow[1148] ing from .the records of the Burneagle Coal & Coke
Corporation are ma.de part of the record:
STOCJ{HOLDERS

~1:EETING

A called meeting of the stockholders of the Burneagle
Coal & Coke Corporation was heW in the office of the Company, 709 Payne Building, Roanoke, Va., on January 6, 1922,
4:30 P. M. and· adjourned to the auditorium of the National
Business College.
.
.T. D. Logan was elected Chairman of the meeting and ·
E. T. P. Easley, Secretary.
The Chairman appointed E. ~1:. Coulter and C. S. McNulty a committee, to ascertain the number of shares represented. · Thf: ro:rrimittee reported as follows:
Sares represented in pers011
·Shares represented by proxy
Total present

3396
5960
9256

A majority. of the common stock being represented, the
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meeting proceeded to business.
The chairman read copy of the call of the meeting, the
proof of. which is herewith filed, and announced that the meeting was ready to proceed to business.
Upon request the minutes. of the last annual stockholders meeting were read.
H. A. White offered a resolution, which after consideration and discussion was unanimously adopted, as follows :
BE IT RESOLVED by the stockholders of the Burneagle
Coal & Coke Corporation in called meeting at Roanoke, Va.,
on January 6, 1922, that a committee of three be appointed
by the Chair~an, whose duty it shall be to proceed forthwith
to ascertain and report.. to the stockholders of this Company,
at an adjourned meeting to be held on the 24th day of F~h
ruary, 1922, at 10:00 A.M., the following facts:
FIRST: A complete statement of all the stock which has
• been issued in thi.s Company.
SECOND:· The person to whom the stock of this Company was origh;tally sold-and at what price, in money, or other
consideration, which was paid therefor.
THIRD : Whether or not any stock money or other consideration was given or advanced to any stockholder, or other
person as a bonus for any service or other consideration connected with the organization of this corporation.
FOURTH:· A complete statement of all the receipts of
any monies whatever whether from sales of stock or otherwise, since the organization of the Company, together with
a complete statement of the disbursements thereof.
· FIFTH: A full statement of any sales made by the Corporation and the price paid therefrom and the persons to
·
whom sold.
SIXTH: A full statement of the costs of all lands purchased and all expens~s incident thereto, of every kind.
SEVENTH : To complete statement of all of the fixed
charges of the Corporation, including salaries or fees to officers.
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E~GHTH: A full ,·eport of all the indebtedness of the
Corporation, how, by w.hom, and for what made.

-"-

NINTH : The amount of the assets of the Corputta tion
including cash in hand choses in action, land, and all other
property of every kind, and in this connection they will report the value, from the best information obtainable, of the
assets of the Company.
TENTH: Any other facts the Committee deem proper.
BE IT FURTHER RESOLVED, That in the execution
.-. of the duties and powers above referred to the said Committee
' they shall be given full possession of all the books, papers,
documents, accounts, and other evidences of transaction of
the Corporation. And if the Committee deems it desirable
they may employ an expert accountant to assist them and
make up a full and complete statement of the financial condition of the Corporation. And any expenses incurred by the
said Committee shall be paid out of the treasury of the· Company upon the or4er of the said Committee. And the said
Company shall have the power to go upon any of the lands
or poroperty owned by the said Corporation for personal
examination and inspection. The expenses of said report
not to exceed $500.00.
The Chairman appointed F. :J\tL Mahood, H. D. Murray
,[1150] and E. T. P. Easley, a Committee to carry out the
above resolution, and ·to report back to the stockholders at the adjourned meeting.

'

1

There being no further business, the meeting was adjourned to Febn1ary 24th, 1922, at 10:00 A. M.
E:T. P. EASLEY,
Secretary.

,J. D. LOGAN,
Chairman.
(1151]

DIRECTORS CALLED 1YIEETING

At a called meeting of the Board of Directors of the
Burneagle Coal & Coke Corporation held March 29, 1922, at
which were present: J. W. Gillaspie, .T. D. Woodruff, Dr. Ben
1\foolllaw, W. P. Henritze, E. M. Coulter and C. S. McNulty,

·····::.•-:..,,
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amoung otlier business transacted was the follo~g:
The following resolution was offered by Dr. Ben Moomaw
and seconded by J.D. Woodruff:
"Resolved: That the account of C. S. McNulty r~ferred
to on page 34 of the Committee's Report, Furniture and Fixtures account and other items belonging to the Corporation,
also the fees to be paid Johnson & Co~bett, attorneys handling
the case of Luke, Bradshaw, and Gale be taken up by Mr ..
McNulty with the Auditing· Committee composed of Messrs.
Murray, Easley, and Mahood and that this Committee report
its findings back to the Board at its.next meeting for recommendation to the Stockholders.''
The chair called. for a viva voice vote on this resolution
with the following result: Those voting for ·the resolution
were Dr. Ben Moomaw, J.D. Woodruff, E. M. Coulter; those
voting· against the resolution were J. W. Gillaspie and W. P.
Henritze; C. S. McNulty passed. The Chair declared the
resolution adopted.''
[1152]

DIRECTORS CALLED MEETING

At a called meeting of the Board of Directors of the Burneagle Coal & Coke Corporation, held April 27th, 1922, at which
the following Directors were present: J. W. Gillaspie, W. P.
Henritze, E. ~L Coulter, Dr. Ben C. Moomaw,. John D. Woodruff, L. R. Hammond, C. Gilbert and C. S. McNulty-among
other business transacted 'vas the following:
On motion of Dr. Ben C. Jvioomaw duly seconded by
[1153] E. M. Coulter, the following preamble and resolutions
were presented :
WHEREAS, at a call meeting of the stockholders of this
Company held on January 6, 1922, a resolution was adopted
appointing H. D. Murrary, E. T. P. Easley and F. M. Mahood
a committee to investigate certain matters in connection with
the promotion and organization of this company and the manner in which its property has been acquired and sold and its
funds have been handled, the indebtedness of the company;
the amount of value of its assetts and any other fact that the
committee may deem proper; and,
WHEREAS, the said committee made its repo~t to an ad-
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journed meeting of the stockholders held on the 2nd day of
March, 1922, from which report it appears that the promoters
of this corporation-namely, W. P. Henritze, J as. E. Walker,
C. S. McNulty and H. E. Obenchain, or some of them- received secret profits in connection with the promotion and
organization of this company and issued to themselves certain bonus or promoters stock; that said promoters, or some
of them, may have made certain profits to which they were
not entitled on the purchase and sale of the stock or holdings
of the Frid-Mullins Coal & Coke Company to this. company·;
that the interests of this company were not properly safe;.
guarded in the purchase of the stock or holdings of FridMullins Coal & Coke Company; that said promoters, or some
of them, purchased the timber or timber rights on the property owned by this company and made profits to which they
were not entitled on the sale of said timber or timber rights,
[1154] NOW, BE IT RESOLVED:
· (1) That counsel employed by the stockholders-namely,
Hugh A. White, employed by the committee representing the
stockholders of Lexington and vicinity; S. V. Kemp, employed
by the committee representing-the stockholders of Lynchburg
and vic-nity; Rudolph Bumgardner, employed by H. D. Murray, and other stockholders, and H. T. Hall, employed by the
committee representing the stockholders of Roanoke and vicinity-be, and they are hereby authorized and instructed to
take all necessary and proper action for and on behalf of this
company in the matter of investigating the promotion of this
company, the issue of its stock and the purchase and handling
of the property and assets of this company, and that they be
further authorized and instructed to institute such suit or
suits in the name of this company as, in their judgment, may
be necessary or proper, against any or all of the promoters of
this company, namely: W. P. Ifenritze, ,J as. E. Walker, C. S.
McNulty, H. E. Obenchain and ,f. H. Matthews, the parties
who promoted and incorporated ancl organized this company.
(2)And Be It Furtl1er R.esolved that the said counsel be
authorized and directed to proceed at once to investigate and
take such action as may be necessary, on behalf of this com. pany, ,to obtain such relief as the company may be entitled to
on acconut of the following:
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(a) The receipt and appropriation of such secret profits
as may have been received by the promoters in connection
'vith the promotion and organization of the company.
(b) In the matter of the cancellation of such bonus
[1155] or promoters stock as may have been issued to the
said promoters, or any of them, which has not been
sold by them to innocent purchasers, and the recovery from
sa.id promoters of the money received by them for the sale of
such bonus or promoters stock as may have been sold by them
and is no'v in the hands of innocent purchasers..
(c) The purchase by said promoters for this Company
from W. P. Henritze, one of said promoters, the stock or holdings of the Frid-Mullins Coal & Coke Company, and the profits made by said promoters, or any of them, by purchasing,
after they became engaged in the promotion of this corporation, the stock or holdings of the Frid-Mullins Coal & Coke
Company, and the sale of said stock or holdings to this C~m
pany.
(d) The profits illegally made by said promoters or incorporators, orany of them, by the purchase £rom this company of the timber or timber rights on its property, and the
sale of such timber or timber rights, at a price greater than
that received hy this Company for such timbe:rl or timber
rights.
(3) Be It ],urther Resolved that the said counsel so employed be further authorized and directed to investigate the
transactions of the officers and agents of this company in
handlhig its funds and assets, and take such action as may be
necessary to recover any of the property or assets of this
company as may not have been properly accounted for by
such officers or agents of the company.
Be It Further RFJSOLVED that the said counsel so
[1156] employed be, and they are, hereby authorized to compromise or ·adjust any claims of this company against
the said promoters, incorporators and organizers of this company, or auy of them, or any of its officers or agents, or any
suit or suits that may have been instituted against the said
promoters, incorporators or organizers of this company, or

/
,'
'
'
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any of them or any of its officers or agents, but before making
final settlement or settlements of such claims or suits, the
said counsel shall report to this Board, for its approval, any
proposition or propositions of settlement which may have
been made or offered by said promoters, incorporators or organizers of this company, or its officers or agents.
Ther.eupon, the following members of the Board of Directors, namely: E. M. Coulter, Ben C. ~Ioomaw, Jno. D. Woodruff, L. R. Hammond, C. Gilbert and W. P. Henritze~ voted
in favor of the foregoing preamble and resolutions offered by
Ben C. Moomaw, the follo,ving members of the Board of
Directors, namely: J. W. Gillaspie, voted against the foregoing preamble and resolutions C. S. McNulty not voting, and
the Chairman of the meeting thereupon) declared the said
preamble and resolutions adopted.
And at another day to-wit, on the 15th day of November,
1922, the following order was entered.
THIS DAY came W. P. HENRITZE by counsel, and by
leave of Court filed his demurer and answer to the bill of complaint in the above styled cause.
And at another day to-wit, on the 21st day of November,
1922, the following order was entered.
On motion of C. .S. McNulty, he has leave to file his demurer and answer to the plaintiff's bill in this cause, which is
accordingly done.

And at another day to-wit, on the 19th day of March, 1923,
the following order was entered.
On motion of James E. Walker, one of the defendants
in the above-styled cause, he has leave to file a separate demurer and answer to the bill in this cause, which is accordingly done.
And at another day to-wit, on the 19th day of De·[1158] cember, 1923, the following order was entered.
THIS CAUSE came on again this day to be heard, and
upon motion of the complaintant, it is ordered that this cause
be set for a hedring on the 26th day of ,January, 1924, at ten
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o'clock a. m.
It is further ordered that the complainant shall file,
or place in the hands of counsel for the defendants, its open..
ing brief on or before January 9th, 1924, and that defendats'
counsel shall file, or place in the hands of counsel for the complainant their brief on or before January 19th, 1924, and
that complainant's counsel shall fil~, or place in the hands of
counsel for defendants their reply brief on or before January
24th, 1924.
And this cause is continued.
And at another day to-wit, on the lOth day of March, 1924,
.the following order was entered.
On the 19th day of February, 1924, the defendant, 0. S.
McNulty, moved the Court to permit him to fil~ an amendment to his answer heretofore filed in this cause, said motion
being granted said amendment to said answer 'vas accordingly filed, and on February 21st, 1924, the plaintiff replied
generally to said answer as amended. And this cause
[1159:] coming on this day to be heard upon the plaintiff's
bill and exhibits filed therewith upon the separate answers of W. P. Henritze, C. S. McNulty and James E. Walker,
and plaintiff's general replication to said answer, depositions
taken on behalf of the plaintiff ·and depositions taken on behalf of the defendants, and was argued by counsel.
Upon consideration whereof the Court being of the
opinion that the evidence does not disclose a conspiracy on
the parts of the defendants, or any of them to acquire the
stock of the Frid-Mullins Coal & Coke Corporation, and toresell same at ~ profit to the complainant, or to otherwise defraud complainant, that the evidence likewise discloses that
neither James E. Walker, C. S. McNulty or H. E. Obenchain
received any part of the $237,500.00 paid W. P. Henritze; and
that Henritze 's interest in said consideration and the amount
thereof was a matter of corporate record, that the defendants
were careful and diligent in their efforts to be assured of the
fact that the property purchased by complainant was worth
the price being paid for it; that there was no fraud in the resale of the timber by the corporation, but that such resale was
made openly and after full opportunity for investigation of
the proposition therefor; that a competent board of Di-
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rectors, acting for complainant with knowledge of
[1160] all material facts, settled in full with Henritze
for the property purchased. from him at a date approximately two and one-half years after the contract of purchase was made, and therefore accepted title from him ·with
knowledge of any such irregularities or acts of omission. or
commission as may have existed; that the defendants were not
guilty of mala fides, conspiracy to defraud or fraud in the
purchase of the property in the bill mentioned, or in the. promotion of the plaintiff corporation, but that such grounds of
complaint as complainant may have are purely technical,
and that thereby no substantial injury has been done complainant; that the material allegations in the bill are not
sustained by proof, and that full and substantial justice will
be done complainant by simply requiring James E. Walker
and C. S. McNulty to restore the common stock received by
them doth so ADJUDGE, ORDER AND DECREE.
And the Court doth further ADJUDGE, ·ORDER AND.
DECREE.
(1) That the services performed by the Coal Securities
Company (of which the defendants H. E~ OBENCI-IAIN,
JAMES E. WALKER, C. S. McNULTY and WI P. HENRITZE were, in the opinion 'of the Court, members) in and
about selling the stock of the plaintiff corporation were reasonably worth the amount paid, and that neither the said Coal
Securities Company, nor any one of its members, ar~ required to return any of the monies received by them, or either
of them, on account thereof;
(2) .':rhat the $50,000~00 of common stock of plaintiff
corporation paid to fieuritze was for purchase price of the
property sold by I-Ienritze to plaintiff corporation, and he is
not required to return same, and the injunction award[1161] ed against him be dissolved;
(3) rrhat the $20,000.00 of common stock of plaintiff
corporation received by ,James E. "\Valker and the $20,000.00
of common stock of plaintiff corpora.t:on received by C. S.
McNulty, under all the. circumstances of this case must be
deemed promQtion stock, and th~d said parties on or before
June 1st, 1924, deliver their respective portions of same, or
the same number qf shares of said stock, to the Clerk of this
0
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Court for cancellation;
(4) That inasmuch as there are no pleadings in this
cause 'vith reference to the suggested liability of Henritze
upon the over-payment to him of the $2,500.00 Luke note, and
as that matter arose collaterally in the course of taking evidence, this decree is without prejudice to plaintiff corporation to institute any. proceedings again,st the defendant, W.
P. Henritze for the $2,500.00 proceedings of the Luke note
referred to in this record;
(5) That C. S. }fcNulty do recover of the plaintiff, the
Burneagle Coal & Coke Corporation the sum of FOUR THOUSAND TWO HUNDRED and SEVENTY-TWO DOLLARS
AND THIRTY-TWO CENTS ($4,272.32) the amount of his
account filed and .proven including the Luke note transaction,
with interest on $2,500.00, a part thereof, from March 2nd,
1922, and on $1, 772.32, the residue. thereof, from March 27th,
1922, until paid;
(6)

That all the relief asked for against the defendants
he and the same is hereby denied, except as to the
.[1162] return and cancellation of the stock hei."ein ordered to
be restored bv C. S. McNULTY and ~TAMES E. WALl{ER, but that the c~use be retained on the docket for the purpose of allowing· complainant opportunity to effectuate the
provisions of this decree against said McNulty and Walker
for the return of said stock.
The defendants, W. P. Ifenritze, .James E. Walker and
C. S. McNulty substantially prevailing -it is further AD,JUDGED, ORDERED a.nd DECREED:
.
That W. P. Henritze do rer.over o£ the plaintiff one-third
of the defendants' costs in this bel1alf expended;
'rhat ,James l~J. vValker do recover of the plaintiff onethird of the defendant 'H costs iu this behalf expended; and
That C. S. 1\Ir.Nulty do recover of the plaintiff one-third
of the defe,ndants' costs in this behalf expended.
The plai~1tiff indicating its intention to apply to the Supreme Court of Appeals for an appeal from this decree the
operation of this rl.ecree is suspended for a period of sixty
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days from the entry of this decree upon condition that the
compainant, or some one for it, entering into bond in the penalty of $6,000.00, with security approved by the Clerk of this·
.Court within ten days from the rising thereof with condition
that the la,vs directs.
'
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State of Virginia,
City of Roanoke, To.:.wit: ·
.

. .
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