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W. B. STANLEY
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.

VOOEHEIS E. TOMLIN, ADMINISTEATOR OF

BERNICE V, TOMLIN, DECiEASED

I^EITITIOOXr

To THE Honorable Judges of the Supreme Court of Appeals
OF Virginia:

Your Petitioner, W. B. Stanley, humbly represents unto
Your Honors that he is aggrieved by a judgment of the Cir
cuit Court of Bedford County, entered at the May, 1924, Term
thereof, in a certain cause therein pending wherein your Peti
tioner was defendant and Voorheis E. Tomlin, Administra
tor of Bernice V. Tomlin, deceased, was plaintiff.
A transcript of the record of the proceedings in said

cause, and of the judgment therein, is herewith e^ibited and

made a part of this petition.
ASSIGNMENT OF ERROR

Your Petitioner avers that the Circuit Court of the Coun

ty of Bedford erred,—
1. In giving to the jury, upon request of the plaintiff be
low and over the objection of the defendant, certain instruc
tions hereinafter more fully set forth.

2. In refusing to give to the jury certain other instruc
tions as requested by the defendant below.
3. In overruling the motion of defendant below that
the Court set aside the verdict rendered and grant a new trial
because the same was contrary to the law and the evidence
and because of misdirection of the jury by the Court, and in
entering judgment against your Petitioner upon said verdict
in favor of the plaintiff below.
STATEMENT OF THE CASE

On September 30, 1923, W. B. Stanley, accompanied by
a young lady friend, was driving his Ford Coupe along the
Boonesboro Road in Bedford County, returning to Lynchburg after a pleasure ride in the country.
At a point near the residence of John H. Hudson, as Mr.
Stanley's car came over a slight rise in the road from which
the road ahead was plainly open and visible for some three
hundred yards, he saw a touring car driven by plaintiff be
low, draw to the right hand side of the road, moving in the
same direction as his own car, and stop. The hand of the
driver of the touring car was extended to indicate his pur
pose. The touring car when thus stopped at the right of the
road and ahead of Stanley was about one hundred yards in
front of Stanley's car. (Stanley's first statement about this
is corrected later as an inadvertent use of feet instead

of

yards.)

The roadway was straight, no other cars or pedestrians
were upon the same at the time, and a c^ear passage by the
stopped car, clearly visible, of some twelve feet in width was

open to the passage of Stanley's car.

Proceeding at a rate of speed within the limit prescribed
by statute (variously estimated by several witnesses intro
duced by the plaintiff below at a speed not exceeding thirty
miles per hour, and estimated by witnesses for defendant be
low not to exceed twenty miles per hour) Stanley drove his
car along the road, to the left of the stopped car with a clear
ance of several feet.

Just as the Stanley car was passing the stopped car a
young girl about nine years of age, the decedent of plaintiff
iDelow, ran around the front of the stopped car and immedi
ately in front of Stanley's car. She was struck by Stanley's
car and so seriously injured that she died shortly after reach
ing the Lynchburg Hospital to which she was promptly car
ried.

The entrance to the farm residence of John H. Hudson,
opposite which the Tomlin car was stopped, was not visible
from a car traveling along the road until within about one
hundred feet thereof. .

Action was instituted against Stanley for the death of the
infant, the declaration alleging negligence in the operation
of Stanley's car by reason of its speed, failure to give signal
of approach, and for failure to exercise reasonable care to
avoid striking the decedent after her peril should have been
discovered.

The principal contention of the plaintiff was that the
duty was placed upon Stanley, by Section 2140 of the Code of
Virginia, to pass the plaintiff's car in the circumstances re
lated, at a speed not exceeding ten miles per hour, and that
the admitted rate of speed in excess of that limit constituted

negligence. And this contention was sustained by the Court's
instruction, which thus deprived the defendant Stanley of his
defense as to the reasonable speed of his car.
Other contentions as to negligence will be further noted
in the Argument.

The defendant contended that his operation of his car
was in accordance with reasonable care required of him, that
the decedent was guilty of contributory negligence, and that

the plaintiff below, the decedent's father, in whose care and

custody she then was, was also guilty of contributory"negli
gence in directing his infant daughter to cross the road in
the circumstances set forth.

The trial resulted in a verdict for the plaintiff in the
sum of Six Thousand and Five Hundred Dollars, ($6,500.00),
distributed among the surviving parents, and infant brothers
and sisters of the decedent.

A motion for new trial on the ground that the Court
had misdirected the jury, and that the verdict was contrary

to the law and the evidence, was overruled by the Court; and
judgment was entered upon the verdict as rendered.
ARGUMENT

The question presented by the first assignment of error
in so far as it relates to Instruction No. 1, given by the Court,
is of first impression; but it is confidently submitted that the

construction placed by the Court upon the Code provision in
volved was clearly erroneous and was materially injurious to
the defendant in practically insiructmg the jury that he had
been guilty of negligence.
1.

Instruction No. 1, Given hy Court, Erro^ieous.

Instruction No. 1, as given by the Court at the instance
of the plaintiff and over defendant's objection, is admittedly
based upon Section 2140 of the Code which is as follows:
"2140. Duties of driver etc., as regard's vehicles
dra/imv hy horses, etc., when driving in same direction.
"When the operator, conductor or driver of such machine
overtakes a horse or vehicle or motor vehicle traveling
in the same direction with himself, he shall slow down

his speed, signal for the road by bell, or gong, or horn,
and if the horse or other vehicle stop, shall pass at a
rate of speed not greater than ten miles per hour.
Should such vehicle or ridden horse not stop, and the
said operator, driver or conductor of said machine de
sire to pass, he shall do so at a rate of speed not greater
than may be necessary, and shall in all cases use due
diligence and care not to frig-then the horse or horses.
In case of a machine passing a horse or vehicle going in
the same direction, the provision of Section 2139 shall

apply to the operator, driver or conductor of the ma
chine except that in such cases the horse or horses shall

be held until the horse or horses become quiet and then
the machine may proceed."

The instruction given by the Court on this point is as fol
lows:

''The Court instructs the jury that the laws of Vir

ginia, requiring one operating an automobile when pass
ing a car going in the same direction in front of it and

which latter car stops m sight of the car behind, to re
duce its speed and to pass said car at a rate of speed
not exceeding ten miles an hour, and to give signals of

its approach, and to drive w'th ordinary care as to keep
ing an outlook, giving aynple roadway in passing said
car, with the car under thorough and careful control,
and to drive with due and proper regard for the protec
tion of life on the said highway, are regulations intended
for the protection of travelers and any violation of said
regulations, if proven, is competent evidence of negli
gence in this action to be considered along with all other
evidence in this case in determining whether the defend
ant as charged in any one of the four counts of the
declaration, was guilty of negligence which caused the
decedent, Bernice E. Tomlin, to have inflicted'npon her

the injuries which caused her death as therein alleged,
and if the jury believed from a preponderance of the evi
dence that the Tomlin car did stop in view of the defend

ant, or where the defendant could have seen it stop in
front, of him if he had been looking, and that defendant

cont.'nued to drive his car after decedent's car stopped
and passed the said latter car at a rate of speed in eoocess of ten m-iles an hour, and was so driving his car
when he struck the said decedent, (or if the jury so be
lieve that the defendant violated any of the other fore

going regulations while driving his car along said high
way just before and at the time he struck said decedent)
and that the violation of the said regulation or regula
tions was a direct and proximate cause of the said strik
ing, and that the said striking by the defendant's car re
sulted in the death of the decedent without which the

tragedy would not have occurred, then they must find a
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verdict for the plaintiff not in excess of Ten Thousand
Dollars ($10,000.00).
This instruction in effect instructs the jury that if Stan
ley passed the Tomlin car at a rate of speed in excess of ten
miles per hour, he was guilty of negligence, even though they
might believe that his operation of his car, at any greater
rate of speed, was in all other respects, in the exercise of pro
per and reasonable care. This is not the law as applied to the
facts of the incident case.

Indeed, Section 2140 does not apply at all, so far as speed
of passing is concerned, except to amimal drawn vehicles.
The history of the Section and its particular wording will
demonstrate its application as suggested.
HISTORY OF SECTION-2140

The first general act relating to operation of motor ve
hicles upon the highways in Virginia is contained in Acts of
1902-3-4, page 34. Sections 2 and 3 of said act are the ante
cedents of Sections 2139 and 2140 of the Code.

The one dealt

with the approach of "horseback riders or vehicles drawn by
horses or other animals" from 'ahead.' The other dealt with
the case where an automobile ''overtakes a horse or vehicle

traveling in the same direction." In that event the driver
was required to
"slow down his speed, signal for the road by bell
or gong, and if the other vehicle stops, shall pass at a
rate of speed not greater than four miles per hour.
Should the vehicle or traveler not stop, and the said op
erator XXX desires to pass, he shall do so at a rate of
speed not greater than may be necessary, and shall in all

cases use due dilig;ence and c.are not to frighten the horse
or horses."

It is obvious that the purpose of this original provision
was to require specific caution as to rate of speed when atnmals, or animal &rawn vehicles are overtaken and the auto
mobile driver desires to pass. Clearly it d'd not apply to
other automobiles, its chief concern was to prevent the fright
to ridden or driven animals.
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ACT OF 1906

in 1906 a more comprehensive Act was passed and made
applicable to all Counties adopting its provisions.
It specifically adopted the word ''macJdne" as the gener
ic term for all motor cars and vehicles other than animal
drawn.

Sections 9 and 10 of this Act are practically the same as
sections 2 and 3 of the original Act, with some additional pro
visions accentuating the clear purpose to provide against
fright of animals. The use of the word '^nacMne' when re

ferring to automobiles and of the word 'vehicle' as referring
to animal drawn vehicles, makes the provisions even more
definite in their application as herein suggested.
ACT OF 1910

In 1910 the General Assembly again amended the general

Act, making it applicable to all Counties.

It again adopted the generic term 'machine' to apply to
all automobiles as distinguished from animal drawn vehicles.
Sections 12 and 13 are practically the. same as Sections
9 and 10 of the preceding act, except the passing speed is in
creased to eight miles per hour.

And the continued purpose to limit the application of the
provisions to animal drawn vehicles is evidenced by the use
of the word 'machine' when referring to motor vehicles and
by the use of both words, 'machine' and 'vehicle' where both
are intended to be included.

Thus in Section 13a, which provides for careful driving
on curves and parts of road not plainly visible ahead, the
driver is required to allow ample room for the passage of
"other vehicles or machines", whether approdcMng or not.
ACT OF 1916

In 1916 the law was again amended the Act of 1910 being
repealed.

Again the word 'machine' is adopted as the generic term
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for auto vehicles.

Section 12 is identical with Section 12 of the Act of 1910,
referring to the meeting of "horseback riders or vehicles
drawn by horses or other animals."

Section 13 of the new Act, amending section 13 of the
Act of 1910, adds a phrase the meaning of which woulji seem
to be obvious. It provides that when the driver of a 'ma
chine '

"overtakes a horse or vehicle or motor vehicle trav

eling in the same direction with himself, he shall slow
down his speed, signal for the road by bell, or gong, or
horn X X."

It will thus appear that the purpose of the Act is en
larged as to these particular requirements, making it encumbent upon the driver of an automobile, when, by virtue of his
more rapid rate of speed, he overtakes a horse or horse
drawn vehicle or other automobile, that he shall slow down
his speed, and give a signal for the road. And the reason is
obvious. An automobile that is to be passed is as much en
titled to notice of the approach of the passing automobile as
any other vehicle is. And the requirement that the over

taking automobile shall give a si^al for the road is for the
purpose of giving such other automobile (as well as horse
drawn vehicle) notice of the desire to pass. Arid the require
ment that the driver of the overtaking automobile shall slow
down his speed is for the purpose of giving the overtaken au
tomobile an opportunity to draw to one side to permit the
passage in safety.
This was a wise provision in the interest of safety and
its incorporation in the new Act is easily understood.
The Section then continues, in the identical language of
Section 13 of the Act of 1910; except as to rate of speed:
"and if the horse or other vehicle stop, shall pass at
a rate of speed not greater than ten m les per hour.
Should such vehicle or ridden horse not stop x x x In case
of a machine passing a horse or vehicle going in the spme
direction x x x "

It will appear from the language quoted, which is the
same as that contained in the preceding Act, the purpose and
application of the Section was not to be changed except in
relation to the requirements for slowing the speed and sig
nalling for the road.

Had the Legislature intended that an automobile should

be limited to a speed of ten miles in passing another automobile which had stopped, it would have repeated the words
' motor vehicle' and provided:

''if the horse or vehicle or motor vehicle stop x x"
The fact that it did not repeat the words 'motor vehicle'
or use other words to signify its intention that other automo

biles were to be included in that specific provision, is evidence
that it did not intend them to be so included.

And the reason is perfectly plain. It is quite usual for

drivers of horse drawn vehicles to stop their teams to perm t the passage of an overtaking car. The horses are much

less likely to be frightened when standing. They are more
easily controlled.

But there is no reason why an automobile should stop to
let another automobile pass. It is common knowledge that
they never do; and there was no occasion for the Legislature
to make provision for a contingency that was not to be antici
pated and in fact never arises.

This perfectly obvious construction of the language de
liberately used for a definite purpose is further strengthened
by the general policy of the Legislation relating to the opera
tion of automobiles, which has been constantly toward light
ening the restrictions as to speed of machines, as they be
came mechanically more perfect, their control better regu
lated by. mechanical devices, as the public became more ac

customed to them upon the highways, and as the percentage
of the people whose convenience was affected by such restric
tions became larger.

It is also further supported by the use of the words 've
hicle' and 'machine' throughout the Act. The word vehicle is

not used in the Act to mean automobile, except where qualify
ing words make the Intention plain.
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THE CODE

Upon the revision of the Code in 1918, the general Act of
1916 became Chapter 90, embracing sections 2125-2154, with
certain verbal alterations not affecting the provisions in
question.
The word "machine" is adopted as the term for auto
vehicles throughout the chapter.
Code Sec. 2125

The word vehicle in each instance has a qualifying ad
jective when it is intended to include automobiles.
It is clear, therefore, that Section 2140, in using the
words "other vehicles", in providing for the speed of auto
mobiles in passing it, refers to animal drawn vehicle not to
other automobile.

Thus tiie only conditions under which a speed limit of
ten miles per hour is fixed by the section, is where a horse or

animal dra/wn vehicle has stopped in obe^ence to a signal for
the road. It does not apply to the passing of a stopped auto
mobile.

RECENT LEGISLATION

The construction hereinabove placed upon Section 2140

is further supported by the last legislative enactments upon
the subject of the operation of automobiles. Thus the Act of

March 15,1022, amending Section 2143 of the Code, carefully
preserves the distinction betwe.en machine and other vehicles
by the use of hoth words where both are intended to be Cover
ed.

And in the Act of March 24,1922, amending Section 2138,
such care is used to preserve the distinc'^^'on between 'ma

chine' and *vehicle' that in a -single sentence, ,the last of the
Section as amended, the

vehicle or macMrr.^' are re

peated four times.
Authority in point
Section 2140 of our Code has not been before th's Court
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for consideration upon the question herein involved, but the
construction hereinabove suggested as the obvious and pro
per one to be placed upon its provisions, is supported by a
recent decision of the Indiana Court in construing a similar
statute of that State.

Craig V. Lea (Ind.) 142 N. E. 399.
In that case the Court had under consideration a statute

providhig;

"Every person operating or driving a motor vehicle
or motor bicycle desiring to pass any person riding,
leading or driving a horse or horses or any other vehicle
XXX shall maintain a speed not greater than 15 miles
per hour.

The Court held that the words ''any other vehicle"
meant any other vehicle except an automobile, and said:
''This can have no application to the facts in this
case. It can only apply where the motor vehicle desires
to pass •' any other vehicle'' than a motor vehicle. It can
have no application to an automobile passing another
motor vehicle. The law permits a speed of twenty-five
miles per hour, and to limit an automobile to fifteen miles

per hour, when attempting to pass another mptor vehicle
would be equivalent to saying there should be no pass
ing of automobiles on the public highway."
So in Virginia the statutes permit an automobile to pass
another automobile moving in the same direction at a spfeed
of twenty-five miles per hour. It is inconceivable that the
Legislature intended to reduce that speed to ten miles per
hour in passing an automobile that had stopped for the pur
pose of permitting that passage. And the language used
should not be construed to accomplish that result unless its
plain terms require it. They do not. On the contrary a rea
sonable construction of the words used as herein contpnded

for, would make them conform to the true intent of the Legis
lature and to the practical, every day demands of automo
bile traffic.

It is respectfully submitted that Instruction No. 1, given
by the Court is based upon an erroneous construction of Sec-
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tion 2140.

It is obvious that the error was disastrous to the

defendant in practically directing the jury he was negligent,
because his speed was admittedly in excess of ten miles per
hour, although, as is contended not in excess of a reasonable
speed in the circumstances.
2.

Instruction No. 1, Erroneous Because It Improperly
Defines 'Overtaking' as used In
Section

2140.

Even though the construction of the language of Section
2140, as applying only to horse drawn vehicles that have
stopped on signal for road, be not approved, yet the instruc
tion is erroneous for another reason, based upon said Sec
tion.

The pertinant language of Section 2140 is as follows:

"When the operator x x of a machine overtakes a
XXX vehicle travding in the same direction with himself,
he shall slow down Ms speed, signal for the road x x x
a'Tid if the other vehicle stop, shall-pass at a rate of speed
not greater than ten miles per hour, x x x"
The Instruction under consideration directs the jury that

the duty to reduce speed, signal for road and to pass at a
rate not exceeding ten miles per hour, applies when an auto
mobile passes
"a car going in the same direction hi front of it and
which latter car stops in sight of the car beh-nd."
And it further directs the jury that failure to observe
said duty in such circumstances is negligence.

It is respectfully submitted that the instruction does not
properly state the law.

•

"

The Code provision, by its specific terms, applies only to
a case where a following machine overtakes a veh'cle travel
ing in the same direction. It has no reference to the passing
of a vehicle that is parked on the road side. It clearly applies
only to a case where the driver of the following machine de
sires to pass a moving vehicle in front.
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The duties prescribed are limited to the conditions stated.

If he overtakes a vehicle traveling in same direction, and
sires to pass, he must slow down and signal for the road.
he does not desire to pass there is no need to signal for
road. If the road is not occupied in front there is no need

de
If
the
for

a signal for the road.

The section then proceeds to state the other conditions
upon which the duty as to speed is based:

'' and if the x x other vehicle stop.''

This can only mean if the other vehicle stop in obedience
to the signal for the road. The provisions are definitely se
quential, contained in one sentence with the conjunction
'and'. The following machine must overtake, must desire to
pass, must signal for the road as evidence of such desire.

Then, and only in such circumstances, if the overtaken ve
hicle stop, in obedience to the signal and for the purpose of
permitting the passage, the speed limit applies.
In any other circumstances,—^if the front vehicle be al
ready stopped for purposes of its own—section 2140 does not

apply. Other sections do apply; but they do not specify the
particular rate of speed to be observed.

The Court below, in the instruction given, wholly mis
conceives the meaning of the word "overtakes."

''Overtake" is defined in the.Century Dictionary as
meaning:

"To come up with in traveling the same way."
The International Dictionary and Cyclopedia defines it
to mean:

"To catch after pursuit; to come up with."

It is obvious that there must be an approach of the two
vehicles to a real proximity while traveling in same .direction.
The instruction directs the jury that if a vehicle in front

stops in sight of the vehicle behind, the duties apply. This
m-ght occur where the following car is half a mile, or a mile,
in the rear. In the incident case it did occur, according to
the testimony of several witnesses for the plaintiff, when
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Stanleys car was not in sight.
Testimony pp. 7-8-16-31-40-55-56-57-62.

According to other witnesses the front car stopped while
Stanley's car was 87 yards away.

Testimony pp. 86-87-89.
When it was one hundred and fifty yards away.

Testimony pp. 145-146-181.
It will thus appear that there was no such overtakwg as
the statute requires as matter of fact supported by the evi
dence, and therefore the instruction is not supported by evi
dence.

It is also clear that the instruction erroneously defined
'overtakes', thus taking from the jury the prerogative right
fully theirs to determine that fact. It required the jury to
find Stanley negligent, if the Tomlin car stopped in Ms sight,
even though they may not have been willing to construe that
as an overtaking, had the language of the statute been used
in the instruction.

The instruction also disregards the obvious requirement

of the statute that, before its provisions apply as to passing
speed, the front car must stop in obedience to the signal and
for the purpose of permitting the passage of the following
car.

There is not one word of testimony to the effect that
Stanley signalled for the road, that he was in a s'tuation re
quiring it, or that Tomlin's car was stopped in obedience to
any such signal.
3.

INSTRUCTION NO. 1 ERRONEOUS BECAUSE IT
DIRECTS THAT SIGNAL OF APPROACH
IS LEGAL DUTY

The Court instructed the jury, in the instruction under

consideration, that the "Laws of Virgin'a" requ're one op
erating an automobile when passing a car that has stopped
ahead of it, "to give signals of its approach;'' and, in effect.
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that failure to give such signal is negligence.

The laws of Virginia do not contain any such provision.
There is not a single sentence in any section of our Code that
requires any such signal as a definite legal duty.
The only signal required.is a "signal for the road" in
the particular circumstances set forth in section 2140.

The law does provide, in Section 2138, that:
"Every machine x x shall be driven with ordinary
care at all times, having regard to the width, traffic and
use of the highways, and the protection of life and pro
perty. ''

And it may be that in certain conditions a jury might be
justified in finding that failure to give a warning signal is
negligence. But such a signal is not required in any particu
lar case by our statute and it was error to so charge. The
instruction usurped the province of the jury.
The seriousness of this error is obvious when it is noted

that the testimony was in conflict as to whether any warning
signal was given by Stanley. If the jury believed that no
such signal was given, they were constrained by the instruc

tion to hold such failure to be negligence as mater of law;
when such a finding was not necessarily required, and may
not have been found but for the instruction.
4. INSTRUCTION NO. 1 FATAL TO DEFENDANT

It is earnestly contended that, for the reasons above
stated, Instruction No. 1 given by the Court below, at the in
stance of the plaintiff and over the objection of the defend
ant, is not only erroneous but was fatally injurious to the de
fendant, in so far as his own alleged negligence is concerned.
It was admitted that he was driving in excess of ten miles per
hour ,and the instruction took from the jury the right to de
termine as matter of fact whether his actual speed was negli
gent, and required them to find him negligent.

It was also erroneous and hurtful to defendant, though
perhaps not so fatally so upon the question of warning signal.

It is respectfully upged that the error should l)e corrected
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"by this Court and that a new trial be directed at which the
plaintiff's claim may be considered under proper instruc
tions as to the duty upon the defendant in the circumstances
disclosed by the testimony.
5. INSTRUCTION NO. 3 ERRONEOUS

Instruction No. 3 as given by the Court below is also er
roneous, because it refers to and adopts Instructions No. 1
as setting forth what would constitute negligence on the part
of the defendant. Instruction No. 1 being erroneous. Instruc
tion No. 3 becomes so by reason of this reference.
6. INSTRUCTION NO. 4 ERRONEOUS
Instruction No. 4 is erroneous because of misstatements

of the law therein as applicable to the conditions recited.
The Court, in this instruction, directed the jury that if:
''defendant's vision of the highway-immediately in
front of decedent's car was obstructed at am/ time sq
that he could not see or observe at some time the deced

ent if she was then passing in front of her car at the ob
structed place, yet x x x that the defendant continued to
drive his car x x x just as though his view of the high
way was not obstructed at any place, and giving no sig
nal of miy hind x x x the defendant is liable x x ."
The vice of this instruction lies in the assumption that

the slight obstruction of a view of the infinitesimal portion "of
the roadway immediately in front of decedent's car ai a/ny
tim.e (even though 150 yards away as was testified to by sev
eral witnesses) placed upon the defendant the duty to limit
his speed as set forth in the. declaration and to g!ve a warn
ing signal.
The law does not so provide. Section 2188 provides that:
"If the rate of speed x x where the operator's view
of the Mglvwaif and traffic is obstructed x x x shall ex
ceed fifteen miles an hour, such rate of speed shaU be
conclusive evidence that the person operating such ma
chine is operating the same at a rate of speed greater
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than is reasonable and praper and in violation of the
provisions of this Chapter.'*

The Court refused to give an instruction requested by
plaii^tiff based upon this provision because there was no evi
dence to support it.

But in giving Instruction No. 4, particularly in connec
tion with.Instruction No. I, with which it must, of course, be
read, the jury were in effect advised that the slight obstruc
tion caused by plaintiff 's ear, stopped on the right hand side
of the road, imposed the specific duty on plaintiff to govern
his speed as required in section. 2138.

This was error as was the suggestion in the instruction
that some warning signal was required as matter of law.
7. INSTEUCTION NO. 6 EERONEOUS

Instruction No. 6 given for plaintiff is erroneous because
it directed the jury that the father of the decedent had the
right to reply upon the assumption that the defendant

"would observe the laws controlling his speed and
to give signals of his approach."
In view of the error in other instructions with reference
to the legal duty imposed upon the defendant with reference

to speed and signals, this instruction is also erroneous, be
cause of the necessary adoption therein of the other errone
ous instructions given.

All of the instructions given on behalf of the plaintiff
are lengthy and involved. They are of the character which

tend rather to confuse than to aid a jury. A trained lawyer
must study them with care in order to catch their purpose
and meaning.

The ordinary jury, unfamiliar with legal instructions,

would naturally catch the outstanding significance and, per
haps, fail to note some expressions which might tend to quali
fy the statement of the law. Thus the jury, in this case,
would naturally accept the instructions given as direction to
find for the plaintiff:
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1. If Stanley's speed exceeded ten miles per hour.
2. If he failed to give a warning signal.

The errors herein pointed out are, therefore, accentuated
by the general character of the instructions as a whole.
8. DEFENDANT'S INSTRUCTION REFUSED

It is respectfully submitted that the Court below erred
in refusing to give certain instruction tendered by the defend
ant which were properly based upon the law and supported by
the evidence.

a. REFUSAL OF INSTRUCTION F—ERROR

The defendant requested the Court to instruct the jury
as set forth in Instruction F, Record p. 204. This instruction
directed the jury that if the defendant saw the plaintiff's car
draw to the right of the road and stop, with his arm extended,
he had a right to assume that the plaintiff knew his car was
approaching; that the signal was intended for him; and that
the plaintiff would not permit his child to alight from the
car and walk or run into the road directly in front of the on
coming machine, and that he had a right to operate his car
upon that assumption.
This instruction is sustained by the case of State v. Oak

ley (N. C.) 97 S. C. 616, in which the facts were quite similar
to those of the instant case.

The Court said in that case that the driver of the rear

car (defendant knowing the driver of the front car was
aware that he was following, as indicated by the signal of
extended arm,

"the defendant might reasonably expect x x that the

boy would stay in the car until he passed, or if he tried
to get out that Colvard would not let h'm do so, or if
he got out he would remain in a place of safety and would
not run in front of a moving car."

This is just what the offered instruction advised the jury.
It did not suggest that Stanley was relieved from the duty of
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exercising the ordinary care required by the circumstances,
but that he also had the right to assume that the plaintiff
would likewise exercise ordinary care.
There was testimony to the effect that Tomlin was actu
ally advised of Stanley's approaching car and was warned
against permitting the decedent to alight and cross the road.
Eecord pp. 147-8,
This accentuates the error of the refusal of the instruc

tion as tendered by defendant.
9. THE COUET ERRED IN REFUSING TO SET THE
VERDICT ASIDE AND GRANT A NEW TRIAL
After the verdict was returned the defendant moved the

Court to set the verdict aside and grant a new trial on the
ground that the verdict was contrary to the law and the evi
dence. This motion the Court overruled and exception was
duly taken.

The discussion of the erroneous rulings as to instruc
tions, hereinabove, presents the defendant's case in so far
as this motion related to the law involved in said instructions.

But, while those instructions in effect deprived the defend
ant of his defense that he was not himself negligent, the con
tributory negligence of the plaintiff and his intestate was
confidently relied upon to defeat recovery, and the evidence
thereof should have led the Court to sustain the motion.
a. THE INTESTATE CONTRIBUTORY NEGLIGENT

The testimony in the case by the only eye witnesses to
the accident clearly establish the negligence of young Bernice
Tomlin.

Mr. Stanley testified that the first time he saw her was
when

"She darted in front of the car when I was passing."
Record pp. 132.
That she was obstructed from view by her fathers car.
Record pp. 147.
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didn't see her until she ran into my right fender."
Eecord pp. 149.
Miss Seward who was in Stanley's car stated that she first
saw the decedent,

''right in front of Mr. Stanley's right fender—^right in
front of me." ''She ran, in front of the fender."
ord pp. 155.

Rec

And she repeated the definite statement that the deced
ent ran.

'' She ran across the road, she started rnnning across the
road.' Record pp. 156-p. 159.

"She ran out right in front of Mr. Tomlin's car. Rec
ord pp. 160.
The decedent's father stated that she walked around the
front of his car and

"just as she got out and came around she looked back
up the road and threw up her hands, and made for the
other side of the road." Record pp. 7.

"She made that dash across the road." pp. 65.
"And she only went a step after she threw up her
hands." pp. 65.
'
*
Miss Bessie Templeton, who was sitting on the seat with
the decedent and her father, testified that the decedent was a
little past the center of the road when the Stanley car struck
her. She also stated,, under rigid cross examination, that the
decedent ran around her father's car into the road and did

not look up until just before the car struck her.
Record pp. 98 and following.
From the foregoing excerpts from the evidence it is per
fectly apparent that the decedent got out of her father's car
ran around the front of it and, without a pause to see if the
road was safe, without looking up, dashed into the road im
mediately in front of Stanley's oncoming car.
The testimony is clear that there was amp^e room after
she went around the front of her father's car for her to have

seen the road way unobstructed—and from a position of
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safety—^for one hundred and Mty yards.

She was nine years of age, of average intelligence^ and
the duty was upon her to take such precautions as a child of
that age would usually take to avoid a perfectly obvious
danger. She did not do tliis and her failure to do so was a
materially contributing cause to her injury and would defeat
recovery in this case and the Oonrt should have so held by
sustaining the motion for new trial.
b. THE PLAINTIFF WAS CONTRIBUTORILY
NEGLIGENT

The plaintiff was the father of the decedent—a girl of
nine years of age. And she was in his custody, and under his
control at the time of the accident. The duty was upon him
to take reasonable precautions not to direct his child into a
place of obvious danger.
The roadway was unobstructed for a hundred and fifty
yards, there was nothing- to prevent h s seeing the oncoming
car yet he states he did not see it until it went past him.

Miss Emily Hudson testified that, she warned him specifi
cally not to let Bernice cross the road because the Stanley
car was coming. Eecord pp. 147-148.
Mr. Tomlin denies that he heard this.

But it at least

proves that if she saw the Stanley car approaching Tomlin
could haye seen it had he exercised the care required of him.
It was his failure to do this and his act in directing his nine
year old child to undertake the service which was perilous in
the obvious circumstances, without any warning or precau
tion, that contributed to the injury and should defeat re
covery.

CONCLUSION

The errors herein complained of were all material to the
interests of the defendant and the practical result of those re
lating to the instructions was to direct the jury to find the
defendant negligent as matter of law and to take from them
the right to determine that as a matter of fact. Eliminating
the question of contributory negligence which was the only

defense left to the defendant hy the instructions, the jury
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were required to find for the plaintiff.
This they did in a large sum, Sixty Five Hundred Dol
lars ; and such a verdict should not be permitted to stand un
less returned upon satisfactory evidence considered under
correct instructions as to the law properly applicable there
to.

Your petitioner, therefore, prays that a writ of error and
supersedeas to said judgment of the Circuit Court of Bedford
County may be awarded; that the said judgment may be re
viewed and revised; and that the errors complained of may
be corrected by proper order of this Court.
W. B. STANLEY,
JNO. HARPER,
Attorney for Petitioner.
Received June 30th.

Writ of error granted and super sedeas awarded. Bond
$7500.00.
JESSEE F. WEST.

July 1,1924.

I, Leon Goodman, an attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that I have
examined the foregoing petition and the record and proceed
ings complained of, and am of opinion that there is error in
said proceedings which should be reviewed and reversed.
LEON GOODMAN.
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Virginia:

Pleas before the Honorable P. H, Dillard, Judge of the
Circuit Court of Bedford County, at the Court House, on

Tuesday, May 6th, 1924, 'and in the 148th year of the Com
monwealth.

Be it remembered, that heretofore, to-wit: At the rules
held in the Clerk's Office of the Circuit Court of said County

on the first Monday in November 1923, came Voorheis E.
Tomlin, administrator of Bernice V. Tomlin, deceased, and
filed his declaration against W. B. Stanley, in the words and
figures following, to-wit:
DECLARATION
I.

Voorheis E. Tomlin, administrator of Bernice V. Tom

lin, deceased, plaintiff, complains of W. B. Stanley, defend
ant, of a plea of trespass on the case, for this, to-wit:
That heretofore, to-wit, on the 30th day of September,

1923, the plaintiff's decedent, Bernice V. Tomlin, was being
driven in an automobile, a motor vehicle, lawfully along and

upon a public and common highway, in the County of Bed
ford, State of Virginia, being upon the macadam highway in
said County that leads towards, to, and by, a place called
Boonsboro, in said County of Bedford, Virginia, and after

passing Boonesboro continues in Bedford County until it
reaches, to-^vit, the County of Campbell, Virginia, and then
leads through, to-wit, Campbell County, into the City of
Lynchburg, Virginia, the said plaintiff's "decedent having, at
the time of the occurrences and happenings hereinafter nar-

ragate'd, recently alighted from the said car at a point on said
highway opposite the mail box of and entrance to and through
a wide-farm gate leading into the farm occupied by John H.

Hudson, which location on the said road is before it reaches

•Boonsboro, going in the direction of Lynchburg, and some
thing like, to-wit, one mile from Boonsboro.

The said defendant, with a companion, was then driving
and operating an automobile, a motor vehicle, as a pleas[2] ure car, to-wit, a Ford Eoadster, bear'ng Virginia
license, to-wit. No. 89610, issued in the name of W. B.

Stanley, the defendant, 920 Commerce Street, Lynchburg,
Virginia, for the year 1923, and the said motor vehicle was

then being operated and driven in Bedford County by said
defendant in the same direction as the car from which plain
tiff's decedent had alighted in and aipon the said public high
way, leading to and by Boonesboro, and thence as aforesaid

into the City of Ljaichburg, at the time that the said plain
tiff *s decedent was upon the said highway opposite the en
trance to the said John H. Hudson farm and in the act of

crossing the said highway to open the gate that the motor ve-

Mcle, in which she was, along with several other passengers,
rid'ng, and from which she had recently alighted, might en
ter the farm of the said John H. Hudson.

And for a distance of, to-wit, 60 yards before reaching
the mail box of, and entrance gate to, .the John H. Hudson
farm, the driver of the car in which the decedent was then

riding began to slow down his car very gradual'y as he came
towards the gate entrance through which he intended to dr.ve,
and out of abundance caution, although at the time he did so
there was no car within 50 feet being driven behind him at
that time, the said driver also extended his left hand* and
arm straight out from his body and the car across the road as

a sigTial (being the usual und accustomed signal of warning

by automobile drivers in front for alertness and caution to be

exercised on the part of and by one driving a motor vehicle be
hind) that the car was going to be stopped for a purpose, and
also the decedent's driver before reaching the gate entrance
as aforesaid, and as he had reached it, arove his car to the

extreme left hand side of the road so that he could eas ly and

safely turn into the said gate when he got opposite the point

where the gate cloeed, and the public highway for several
yards opposite, and because of, said entrance gate is unusu
ally wide, being, to-wit, 35 feet wide there along, or so wide

that three automobiles abreast could easily and safe'y pass

at a lawful rate of speed upon the highway thereat, and the

said decedent's driver did after conspicuously slowing

[3]

down and giving, for the aforesaid distance of, to-wit,
60 yards, the aforesaid signal that he would stop, drive

his car to the extreme right of the road until he reached the
point opposite where the gate closed and then brought his car
to a complete stop, and at a place where the public macadam
highway behind the said car of decedent's driver was a clear,
straight, smooth, piece of down grade road with a view whol
ly unobstructed in any way, for a distance of more than, towit 150 yards.
The said car of the defendant was not only being driven
in the same direction as was the car in which plaintiff's de
cedent was rid ng and behind the last mentioned car, but was
b3"ng driven at a rate of speed which would cause it to over
take and pass the decedent's driver's car, and it became the
duty of the defendant who was driving h*s own car aforesaid,
as he approached the car in which decedent was and had been
riding, and before he undertook to overtake and pass deced
ent's driver's car, and frcm which she had only recentlj''
al ghted at the t-me the said defendant did undertake to pass
the said car, to slow down his speed, and also to signal for
llic road by the use of the horn on his car, if he had one there
on, and thereby give warning to those using the road, and
when he saw or should have seen, that the car in which deced

ent had been ridmg had been stopped, to reduce his speed and
pass the said car at a rate of speed not greater than ten
miles an hour, and when he would or conld have seen, if he
had been looking, as it was his duty to do, that after the de
cedent's driver's car had been stopped and was standing still,
the plaintiff's decedent got out of the car on the extreme right
hand side of the car and was in process of crossing the road
to open the said gate, the said defendant driving his car
aforesaid, failed to regard his duty to those using, including
the decedent, the car which had recently been stopped, and
from which she alighted and was in plain, clear and unob
structed view of the defendant so soon as he came within a

distance, to-wit, 150 yards, if the said defendant was look

ing or paying the slightest attention, and negligently and
recklessly undertook to pass the said car standing still
[4] without giving signal at any time with his horn, and
without reducing h's speed to a rate not greater than
10 miles an hour, and carelessly, recklessly and negligently
operated his car at a dangerous, extravagant and nncaring

rate of speed, to-wit 35 miles an hour, as he ran and glided
down the said smooth macadam grade and ran past the
stopped car in the same manner to the place on the highway,
just a few yards from the said stopped car, where the deced
ent was crossing the highway, and forthwith plunged and
stered his car upon the person of the said decedent with
overwhelming momentum and force and knocked and dragged
the body of the said decedent for a measured distance of, tomt, 37 feet, or over 12 yards, where the body of the deced
ent was dropped and the said car then was rim the additional
distance of, to-wit 39 feet from the point where the body was
dropped before the said defendant was able to bring his car
to a stop, and through and by reason of the aforesaid heed
less, reckless, negligent and improper conduct, and his fail
ure to regard his legal and proper duties to the said deced
ent as hereinbefore set forth, the said automobile of the de
fendant, because of the disregard of the duties, and each one

of them, hereinbefore set forth, taken both collectively and
separately, was by him needlessly and recklessly run upon
and against and struck with great violence and force the head,
body and limbs of the said plaintiff's decedent caus'ng and
inflicting upon her pei'son extensive and fatal .'njuries, rend
ering her unconscious and causing her to linger and live, for
a period of to-wit, 15 hours, and until the morn'ng of the
next day, October 1,1923, when she died.
And the said, plaintiff in addition to other damages and
recovery allowed under the law is entitled to recoyer of and

from the defendant exemplary and punitive damages.

And for this also, to-wit, that the said plaintiff's deced
ent on the 30th day of September 1923, was lawfully and pro
perly walking upon and across a certain public high[5] way near Boonsboro in Bedford County, Virginia, she
having only recently alighted from a car then standing

still which she was using, and the said road at the point where
the front of the car had been stopped, and where she was so
crossing, being, to-wit 35 feet or more wide.

The said defendant, in company ^vith a companion, was
then driving his Ford Roadster, bearing Virginia license, towit, No. 89610, for the year 1923, upon and along the said
macadam road in Bedford County, while going in the direc-
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:tion of Booiisboro and the City of Lynchburg, and being on

Sunday afternoon, September 30, 1923, and late in the after
noon, about 5 P. M., and while so driving and operating his
said car along the said highway the defendant undertook to
overtake and pass, at an improper and illegal rate of speed,
the said car standjing still, and the decedent who had recently
alighted in plain view of the defendant if he was looking, and
was some yards ahead of said car diagonally in the public
road, and the said defendant did overtake and pass the said
car from which decedent had only recently alighted while the

said decedent was upon the macadam road in the act of cross
ing it to open the gate on the opposite side of the road as set
forth in the preceding Count No. 1, she having left the auto
mobile from which she had recently alighted on the extreme

right and proper side of the road and as far to the right as it
could be driven not to get into the ditch, where the said car
remained as the said decedent was crossing the road, thereby,

giving more than ample and plenty of room, to-wit, at the
least 30 feet, for the defendant's car going In the same direc
tion not only to pass the said car standing still but also ample
and abundant room for the said defendant to run his car

eithei: to the right of the said decedent or to the left of the
said decedent, while she was crossing the road and as he

passed, which room was apparent to anyone who was taking
ordinary care (or paying even the slightest attention) in rela
tion to traffic and persons along alid upon the said road.
It became and was the duty of the said defendant as the

operator of a motor vehicle on the said macadam high-

[6] way to drive his said car with ordinary care and there
by keep a look ahead on said road having regard to the
width, traffic and use of the said highway by the general pub
lic as well as for the protection of life and property thereon,
and the exercise of ordinary care required him to give proper

signals of f/arning as he approached an automobile standing
still, and which car, ordinary care and intelligence would in
form him had been stopped for some purpose and that a per

son was likely to alight, especially when the car was stopped

opposite gates of entrances to homes, and in the exercise of
ordinary care he was charged with the duty to look and see

if any one was alighting, or had alighted or was in the act of
or about to cross the public highway from the said car stand

ing still and in front of defendant's car, and in the exercise
of ordinary care he was oharff'^d with the further duty to

.2^

drive at a rate of speed on passing said car that would enable
him to keep his car under complete and thorough control so
as to protect the life and limb of anyone having alighted from
said car and using said road at the time of his passing and
to exercise such other care and caution in the protection of
life and limb as was necessary for the use of ordinary care,
as the statutes prescribe and require.
Yet the defendant was wholly unmindful at the time and

upon the occasion here involved of the rights of persons, in
cluding plaintiff's decedent, driving in automobiles, and
using the said highway, and did not use ordinary care to
ward plaintiff's decedent in failing to regard the extreme
width of the highway thereabout and make use of it, and
thereby safely pass the said decedent, and in his failure to
regard and consider that the car had been stopped completely
opposite the mail box and the entrance of the farm with the

gate closed and in a position to turn and drive w.th safety
through the large farm gate, easily observed, and which had
to be opened by some one from the car before the decedent's

driver could safely turn and drive his car through, and in

failing to give signals for the protection of decedent leaving
the stopped motor vehicle, and in failing to see her eith-

[7] er as she was alighting from the car or was using the
road, and all of the foregoing, as we.I as Ihe person of
the decedent, could have been easily, and Avou'd have been

readily perceived or sefen, 'from the time she began to get out
of the automobile up to the time she was struck, by anyone
using ordinary care, and so regarding the use to which the
highway was being continually put (especially as to persons
who had stopped their cars along said highway) who was
during that period of time, as was the defendant, within the
distance of 150 yards behind the said car which decedent was

using, and the said defendant did not in anyway regard his
duties as aforesaid, or any of them, but negligently and reck
lessly drove and steered his said automob'^e in an uncaring
manner toward the said car standing still which was being
used by the said decedent, and toward the said decedent, at
a gTeat excessive and illegal rate of speed, to-wit, 35 miles
an hour, and without giving any signal with h's horn or in
any other way at any time, disregarded the great width of
the road where was the said decedent, which room would hav(j

allowed him if he had been in the exerc se of ordinary care,
and observed his duties as the law required, to drive either
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between the car standing still' and the decedent, thereby to
her right, or to drive easily and safiely to the decedent's left,
and because the said defendant was not driving his car with
ordinary care and with the proper regard for the width, traf
fic and use of the said highway and for the proper protection
of life and limb, at the aforesaid place indicated and de
scribed, the said defendant umicessarily, recklessly, negli
gently and uncaringly ran and steered his said car in, upon
and against the said decedent mth overwhelming momentum
and force and knocked and dragged the body of the said de
cedent for a measured distance of, to-wit, 37 feet, or over 12
yards, where the body of the decedent was dropped and the
said car then was run the additional distance of, to-wit, 39
feet from the point where the body was dropped before the
said defendant was able to br.'ng his car to a stop and through
and by reason of the aforesaid heedless, reckless, negli[8] gent and improper conduct, and his failure to regard
his legal and proper duties to the said decedent as here
inbefore set forth, the said automobile of the defendant, be
cause of the disregard of his duties and each of them, herein
before set forth, taken both collectively and separately, was
by him needlessly and recklessly run upon and against and
struck with great violence and force the head, body and l!mbs
of the said plaintiff's decedent causing and inflicting upon
her peron extensive and fatal injuries, rendering her uncon
scious and causing her to so linger and live, for a period of,
to-wit, 15 hours, and until the morning of the next day, Octo
ber 1, 1923, when she died.
And the said plaintiff in addition to other damages and
recovery allowed under the law is entitled to recover of and
from'the defendant exemplary and puriitive damages.
Ill

And for this also, to-wit, that on the 30th day of Septem
ber, 1923, the said plaintiff's decedent was la^vfuUy and pro
perly upon the public highway, largely macadam, in Bedford
County, leading past the farm of John H. Hudson on toward
Boonsboro, in said County, and thence to the City of Lynchburg, Virginia, and she was first in a touring motor car go
ing in the direction of the City of Lynchburg on the said mac
adam road, and so remained, until she and her companions in
the said car reached the entrance to the home of the said

ao

John H. Hudson, and as they reached the entrance the car
stopped just opposite the point where the gate closed, and
across the road therefrom and upon the extreme right hand
side thereof, going in the direction of Boonsboro, and as the
car was" stopped the decedent alighted therefrom, on the
right hand side away from traffic, and went around in front
of the car, and proceeded to walk upon and across the road,

and diagonally from the front of the car, in order to go to the
said gate to open it, that the automobile might be driven
through the entrance, and as she was upon the said road, and
crossing it diagonally from the front of the car and had fully
cleared the said front of the car for a distance of, to-wit, 14y2
feet diagonally from the left front wheel of the said car,
[9]

she was struck as hereinafter set forth.

That as she first alighted from the said motor vehicle

she was in an unobstructed and clear'view for a long distance
of anyone walking, riding, or driving in a motor vehicle, in
either direction, and especially was she in clear and unob
structed view of one driving in an automobile from behind
her said car toward and in the direction of Lynchburg, if he
was exercising (or even the slightest )carG, or look ahead,
and after she alighted and as she passed around in front of
the automobile, owing to the topography and down grade of
the road, one exercising such care could have seen that some
one was walking in front of the said car diagonally. across
said road until she passed from in front of the ear again into
the clear and unobstructed view, as she did, and the said de
cedent was in such clear and unobstructed view for, to-wit,
150 yards of anyone, coming toward her from behind, and
driving in the direction of Lynchburg, along the macadam
road, who was exercising ordinary care, from the place where
her car stopped and time she first alighted from said car until
she was struck by the car coming upon her from behind as
hereinafter set forth, and from the place where the car was
stopped and where she alighted there was a clear and unob

structed view for, to-wit, 150 yards to any motorist,coming
toward her and her car from behind, and driv ng down the
macadam road in the direction of Ljoichburg, providing he
was exercising ordinary care to make use of said clear and
unobstructed view for the protection of the lives and I mbs of
those upon the highway.

At the time the said plaintiff's decedent was so alight
ing from the said car and was walking on, upon and crosp:n<r
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the said highway defendant was likewise driving in an auto
mobile towards her upon the said highway, but unknown to
her, being behind her, but she was in plain and practical view
of the said defendant before he drove in and upon her, or if
he had exercised ordinary care and lookout, as was his duty,
he would have easily seen and observed the car from which
the decedent alighted, as well as the said decedent a
[10] little later alighting from the car, from the time that
he entered the area beginning 150 yards distant from,
and behind, the point from which the said decedent's car was
finally stopped, and when he reached the beginning of that
area and as he drove onward overtaking decedent's driver's
car, he did observe, or if he had been exercising ordinary
care and lookout, he would have observed, that the decedent's
car Avas slowing up, that the driver thereof was holding out
Ills arm across the road as a signal that he was going to stop,
and that he was driving to the right of the road and that the
car had stopped opposite the John H. Hudson mail box and
entrance, and the use of ordinary care would have reminded
Ir'm that it is the duty of those lighting from cars to do so
f n the right hand side, away from the traffic, and if he had
coiit mied to exercise ordinary care and keep a lookout he
would have then plainly seen, as proven by the time taken to
travel the said distance behind and up to the place where he
fatally struck the decedent, the said decedent as she was in
the act of alighting from the car on the right hand side as was

her duty, and as she stepped down from the running' board of
the car and around in front of the car and then walked diag

onally down and across the road into clear and unobstructed
view, and had taken several steps and was proceeding to
cross the said road when she was run down and struck as

hereinafter set forth, and it became and was the duty of the
defendant in the exercise of ordinary care, from the time he
saw the said automobile of decedent's driver standing still,

or from the time the signal was given by its driver that he

was pulling out of the road preparatory to stop, and stop
for a purpose opposite an entrance, or from the time that the
defendant could have seen either of the foregoing acts on the

part of the driver of decedent's car, and would have seen both
of the said acts if he had been paying the slightest attention,
to keep a careful watch on the said decedent's car to ascertain
the purpose for which it stopped and see if anyone alighted
therefrom, and if had lieen paying the slightest attention he

would have been compelled to see that the decedent had
alighted on the right hand side of the car and was proceeding
to come around and cross the road, and if he was so intent

in keeping up his illegal speed and passing the car at
[11] a rate of speed greater than ten miles an hour it became
and was the duty of the defendant to give timely sig
nals with the horn on his car, if he had a horn in usable condi
tion thereon.

Yet the said defendant did not regard his duty to exercise
ordinary care towards the said decedent, and did not keep a
look aheaid, or use reasonable care in regarding the width,
traffic and use of the public highway for the protection of her
life, and sounded no horn, gave no signal whatever of his ap
proached in his car, did not keep his car under complete and
thorough control, or .anything akin thereto, but disregarded
each and all of the aforesaid duties, and recklessly, negli
gently and uncaringly drove his said automob.le down the

said smooth macadam highway past the said stopped car in
the direction of the said decedent, and without turn ng slight
ly and passing her, or missing striking her, by turning slight
ly either to his right or to his left, there be.ng ample room on
either side so to do so and save her, if the sa.d defendant had
been exercising ordinary care and keeping a proper lookout
ahead, or if in failing to keep a reasonable look..UL ahead had
been driving with his car under control as the law requires
in the exercise of reasonable care in passing said stxll car, but

failing so to do in either of the premises, and without giving
a signal of any kind that she might save herself, she being
clearly ignorant of the approach of the said defendant in his

car until too late to save herself, all of which was known, or
in the exercise of reasonable care would have been known to

the said defendant, he being behind her, and having approach
ed the place where decedent's car was stand ng with a clear
view of, to-wit, 150Yards, and being in a position to perceive
and appreciate her danger and unprotected position, and her
ignorance thereof, all of which was known to the said defend
ant, or would have been knOwn to him if he had been exercis

ing anything akin to reasonable care in re-ation to others

using the public highway at the same time he was using it,
and negligently, recklessly and uncaringly struck her and run
his automobile from behind and upon against said de[121 cedent just a moment after, or just as, she peroe^^^ed
that the said automobile of the defendant was upon her -
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from behind, and as she endeav-ored to tiirn toward it, and
with great and overwhelming force, violence and momentum
knocked and dragged the body of the said decedent for a
measured distance, to-wit, 37 feet, or over 12 yards, where
the body of the decedent was dropped, and the said car was
then run the additional distance of, to-wit, 39 feet, or to-wit,
13 yards, from the point where the body was dropped before
the said defendant was able to bring his car to a stop, and
through and by reason of the aforesaid heedless, reckless,
ncgMgent and improper conduct, and his failure to regard his
legal and reasonable duties to the said decedent as hereinbe
fore set forth, the said automobile of the defendant, because
of the disregard of the said duties, and each of them, taken
both collectively and separately, was by h!m needlessly and
recklessly run upon and against and siruck with great vio
lence and force the head, body and l.'mbs of the said plaint ff's decadent causing and hiiiicting upon her person extens've and fatal injuries, rendering her unconscious, and caus

ing her to linger and live only for a period of, to-wlt, 15 hours,
and until the morning of the next day, October 1, 1923, when
she died.

And the said defendant after striking the said decedent
refused to carry her in his automobile to the hospital in the
City of Lynchburg, although appealed to so to do, and there
by render the only aid he could as the law requires, but left
her helpless and unconscious without medical aid.
And the said plaintiff in addition to other damages and

recovery allowed under the law is entitled to recover of and
from the defendant exemplary and punitive damages.
In consideration of the premises, as above alleged and set
forth in the fore going three counts, and in each of them, and

by virtue of the statutes of Virginia in such cases made and
provided, an action has accrued to the plaintiff to recover
damages of and from the defendant for the death of
[13] the said decedent; and .the plaintiff hereby demands
damages of the said defendant in the sum of Ten Thou
sand Dollars ($10,000).
And therefore he brings his suite.
And at another day, to-wit:

At Bedford Circuit Court, March 3rd, 1924.

This day came the plaintiff, by his attorney, and upon his
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motion, leave is granted him to file his amended declaration,
and thereupon he filed the same.
AMENDED DECLARATION

Voorheis E. Tomlin, administrator of Bernice V. Tomlin,

deceased, plaintiff, complains of W. B. Stanley, defendant,^
of a plea of trespass on the case, for this, to-wit;
That heretofore, to-wit, on the 30th day of September,
1923, the plaintiff's decedent, Bernice V. Tomlin, was being
driven in an automobile, a motor vehicle, lawfully along and
upon a public and common highway, in the County of Bed

ford, State of Virginia, being upon the macadam highway in
said County and leads towards, to and by, a p^ace called
Boonesboro, in said County of Bedford, VlrgLn'a, and after
passing Boonsboro continues in Bedford County unt-l it
reaches, to-wit, the County of Campbell, Virginia, and then
leads through, to-wit, Campbell County, into the City of
Lynchburg, Virginia, the said plaintiff's decedent having, at
Ihe t'me of the occurrences and happenings liere'nafter nar
rated, recent-alighted from the said car at a po'nt on sa"d
highway opposite the mail box of, and entrance to, and
through a wide farm gate leading into, the farm occupied by
John H. Hudson, which location on the sa'd road's beforo t

reaches Boonsboro, going in the direction of L^mcliburg, and
something like, to-Avlt, one mile from Boonsboro.

The said defendant, with a companion, was then driving
and operating an automobile, a motor vehicle as a pleasure
car, to-wit, a Ford Roadster, bearing Virginia license, to-wit.
No. 89610, issued in the name of W. B. Stanley, the defend
ant, 920 Commerce Street, Lynchburg, Virginia, for
[14] the year 1923, and the said motor vehicle was then be
ing operated and driven in Bedford County, by said

defendant in the same direction as the car from which plain
tiffs' decedent had alighted in and upon the said public highv/ay, leading to and by Boonsboro, and thence as aforesaid,
into the City of Lynchburg, at the time that the said plain
tiff's decedent was upon the said highway opposite the en
trance to the said John H. Hudson farm, and ii^ the act of
crossing the said h'ghway to open the gate that the motor ve-

Ircle, in which she was, along with several other passengers,
r'ding, and from wh^ch she had recently alighted, m'ght enter
the farm of the said John H. Hudson.'
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And for a distance of, to-wit, 60 yards before reaching
tbe mail box of, and entrance gate to, the John H. Hudson
farm, the driver of the car in which the decedent was then
riding began to slow down his car very gradually as he came
towards the gate entrance through which he intended to drive,
and out of abundant caution (although at the time he did so
there was no car within 50 feet being driven behind him at
that t-me) the said driver also extended his left hand and
arm straight out from his body and the car across the road as

a signal (being the usual and accustomed signal of warning
by automobile drivers in front for alertness and caution to
be exercised on the part of, and by one, driving a motor ve
hicle behind) that the car was going to be stopped for a pur
pose, and also the decedent's driver before reaching the gate
entrance as aforesaid, and as he had reached it, drove his
car to the extreme r'ght hand side of the road so that he could

eas'ly and safely turn into the said gate when he ^ot opposite
the point where the gate closed, and the public highway for
several yards opposite, and because of, said entrance gate is
unusualiy wide, being, to-wit, 35 feet wide therealong, or so
wide that three automobiles abreast could easily and safely

pass at a lawful rate of speed upon the h'ghway thereat, and
the said decedent's driver did after conspicuously slowing

down and giving, for the aforesaid distance of, to-wit, 60
yards, the aforesaid signal that he would stop, drive his car
to the extreme right of the road until he reached the

[15] point opposite where the gate closed, and then brought
his car to a complete stop, and at a place where the

public macadam highway behind the said car of decedent's
driver was a clear, straight, smooth piece of down grade road,
with a view practically unobstructed in any way, until de
cedent's car was reached, for a distance of more than, to-wit,
150 yards.

The said car of the defendant was not only being driven
in the same direction as was the car in which the plaintiff's

decedent was riding and behind the last mentioned car, but

was being driven at. a rate of speed which would cause it to
overtake and pass the decedent's driver's car, and it became
the duty of the defendant who was driving his own car afore
said. as he approached the car in which decedent was, and
hnd boon, r^ina-. and before

undertook to overtake and

pass decedent's driver's car, and from which she had only re
cently alighted at the time the said defendant did undertake
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to pass the said car, to slow down'his speed, and also to sig
nal for the road, by the use of the horn on his car, if he had
one thereon, and thereby give warning to those using the
road, and when he saw, or should have seen, that the car in
which decedent had been riding had been stopped, to reduce

his speed, and pass the said car at a rate of speed not greater
than 10 miles an hour, and when he would, or could, have seen,
if he had been looking, as it was his duty to do, that after the
decedent's driver's car had been stopped, and was standing
still, the plaintiff's decedent got out of the car on the ex
treme right hand side of the car, and was in process of cross

ing the road to open the said gate, the said defendant driving
his car aforesaid, failed to regard his duty to those using,
including the decedent, the ear which had recently been
stopped, and from which she had alighted or was in plain,
clear and unobstructed view of the -defendant so soon as he

came within a distance, to-wit 150 yards, if the said defend

ant was looking or paying the slightest attention, and negli
gently and recklessly undertook to pass the saxl car stand

ing still -without slowing down his speed and without giving
signal at any time with his horn, and without reducing
,[16] his speed to a rate not greater than 10 rales an hour,
and carelessly, recklessly and negligept'y operated his
car at a dangerous, extravagant and uncaring rate of speed,
to-wit, 35 miles an hour, as he ran and glidod down the said
smooth macadam grade and ran past the stopped car in the
same manner to the pilace on the highway, just a few yards
from and beyond the said stopped car, where the decedent
was crossing the highway, and forthwith plunged and steer
ed his. car upon the person of the said decedent with over

whelming momentum and force and knocked and dragged the

body of the said decedent for a measured distance of, to-wit,

37 feet or over 12 yards, where the body of the decedent was
dropped and the said car then was run the additional distance

of, to-wit, 39 feet from where the body was dropped before
the said defendant was able to bring hi's car to a stop and

through and

reason of the aforesaid heedless, reckless,

negligent and improper conduct, and his faihire to re^'ard his
legal and proper duties to the said decedent, as hereinbefore
set forth, the said automobile of the defendant, because of
the disregard of the duties, and each of them, hereinbefore
set forth, taken both collectively and separately, was bv him

needlessly and recklessly run upon and against and struck
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with great violence and force the head, body and limbs of
the said plaintiff's decedent, causing and inflicting upon her
person extensive and fatal injuries, rendering her unconsci
ous and causing her so to linger and live, for a period of, towit, 15 hours, and until the morning of the next day, October
1, 1923, when she d ed.
And the said plaintiff in addition to other damages and
recovery allowed under the law is entitled to recovery of and
from the defendant, exemplary and punitive damages.
II.

And for this also, to-wit, that the said plaintiff's deced
ent on the 30th day of September 1923, was lawfully and pro
perly walking upon and across a certain public highway near
Boonsboro in Bedford County, Virg'nia, she having only re
cently alighted from a car then standing still which
[17] she was using, and the said road at the point where
the front of the car had been stoxjped, and where she
was so crossing, being, to-wit, 35 feet or more wide.
The said defendant, in company with a companion, was
then driv'njo; his Ford Boadster bearing Virgara I'cense, towit, No. 89610, for the year 1923, upon and along the said
macadam road in Bedford County, while going in the direc
tion of Boonsboro and the City of Lynchburg, and being on
Sunday afternoon, September 30, 1923, and late in the after
noon, about 5 P. M., and while so ,driving and operating his
said car along the said highway, the defendant undertook to
overtake and pass, at an improper and illegal rate of speed,
the said car standing still and the decedent who had recent
ly alighted and was some yards ahead of said car diagonally
in the public road, and the said defendant did overtake and
pass the said car from which defendant had only recently
alighted while the said decedent was upon the macadam road
in the act of crossing it to open the gate on the opposite side
of the road as set forth in the preceding Count No. 1, who
having left the automobile from which she had recently alight
ed on the extreme right and proper side of the road and as
far to the right as it could be driven not to get into the ditch,
where the said car remained as the said decedent was cross

ing the road, thereby, giv'ng more than anaple and plenty of
room, to-wit, at the least 30 feet, for the defendant's car go
ing in the same direction not only to pass the said car stand-
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mg still but also ample and abundant, room for the said de
fendant to run his car either to the right of the said deced
ent or to the left of the said decedent, while she was crossing
the road and as he passed, which room was apparent to any
one who was taking ordinary care (or paying even the slight
est attention) in relation to traffic and persons along and
upon the said road.

It became and was the duty of the said defendant as the
operator of a motor vehicle on the said macadam highway to
drive his said car with ordinary care and thereby keep a look
ahead on said ruad having regard to the width, traffic and
use of the said highway by the general pubMc as well
[18] as for the protection of life and property thereon, and
the exercise of ordinary care required h:m to give pro
per signals or warning as he approached an automobile stand
ing still, and which car, ordinary care and intelligence would

inform him had been stopped for some purpose and that aperson was likely to alight, especially when the car was
stopped opposite gates of entrances to homes, and "n the ex
ercise of ordinary care he was charged with the duty to look
and see if anyone was alighting, or had alighted or was in the
act of or about to cross the public highway from the said car
standing still and in front of defendant's car, nnd 'n the ex
ercise of ordinary care he was charged with the further duty
to drive at a rate of speed on passing said car that would en

able him to keep his car under complete and thorough control
so as to protect the life and limb of anyone having alighted
from said car and using said road at the time of his passing
and to exercise snch other care and caution in the protection
of life and limb as was necessary for the use of ord'nary care,
as the statutes and the law prescribe and require.
Yet the defendant was wholly unmindful at the t'me and
upon the occasion here involved of the rights of persons, in
cluding plaintiff's decedent, driving in automobiles, and
using the said highway, and did not use ord'nary care toward
plaintiff's decedent in failing to regard the extreme width of
the h-ghway thereabout and make use of it, and thereby safe
ly pass the said decedent, and his failure to regard and con
sider that the car had been stopped completely, opposite the
mail box and the entrance of the farm with the gate closed
and in a position to tnrn and drive with safety through the
large farm gate, easily observed, and wh'ch had to be opened
by some one from the car before the decedent's driver could
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safely turn and drive his car through, and in failing to give
signals for the protection of decedent leaving the stopped
motor vehicle, and in failing to see her either as she was
alighting from the car or was using the road, and all of the
foregoing, as well as the person of the decedent, could have
been easily .and would have been readily, perceived or
[19]

seen from the time she begun to get out of the auto
mobile up to the time she was struck, by anyone exer- •

cising ordinary care, and so regarding the use to which the
h'ghway was being continually put (especially as to persons
who had stopped their cars along said highway), who was
during that period of time, as was the defendant, within the
d'stance of 150 yards behind the said car which decedent was

using, and the said defendant did not in any way regard his
duties as aforesaid, ot any of them, but negligently and reck

lessly drove and steered his said automobile in an uncaringmanner, toward the said car standing still which was being
used by the said decedent, and toward the said decedent, at a
great, excessive and illegal rate of speed, to-wit, 35 miles an
hour, and without giving any signal with his horn or in any
other way at aiiy t me, disregarded the great width of the
road where w^as the said decedent, which rocm would have
allowed him if he had been in the exercise of ordinary care
and observed his duties as the law required, to drive either

between the car standing still and the decedent, thereby to

her right, or to drive easily and safely to the decedent's left,
and because the said defendant was not driving his car with

ordinary care and with the proper regard to the width, traffic
and use of the said highway and for the proper protection of
life and limb, at the aforesaid place indicated and described,
the said defendant unnecessarily, recklessly, negligently and

uncaringly, ran and steered his said car in, upon and against
the said decedent with overwhelming momentum and force

and knocked and dragged the body of the said decedent for
a measured distance of, to-wit, 37 feet, or over 12 yards,

where the body of the decedent was dropped and the said
car then was run the additional distance of, to-wit, 39 feet

from the point where the body was dropped before the said
defendant was able to bring his car to a stop and through and

by reason of the aforesaid heedless, reckless, negligent and
improper conduct and his failure to regard his legal and pro
per duties to the said decedent as hereinbefore set
[20] forth, the said automobile of the defendant, because of

.40

the disregard of the duties, and 6ach of them, herein

before set forth, taken both collectively and separately, was
by him needlessly and recklessly run upon and against and
struck with great violence and force the head, body and limbs

of the said plaintiff's decedent causing and inflicting upon
her person extensive and fatal injuries, rendering her uncon
scious and causing her so to linger and live, for a period of,
to-wit, 15 hours, and until the morning of the next day, Octo
ber 1, 1923, when she died.

And the said plaintiff in addition to other damages and
recovery allowed under the law is entitled to recover of and

from the defendant exemplary and punitive damages.
III.

And for this also, to-wit, that on the 30th day of Septem
ber 1923, the said plaintiff's decedent was lawfully and pro
perly upon the public highway, largely macadam, in Bedford
County, leading past the farm of John H. Hudson on toward

Boonsboro, in said County and thence to the C ty of Lynchburg, Virginia, and she was first in a tour'ng motor car go
ing in the direction of the City of Lynchburg on the said mac
adam road, and so remained, until she and her companions in
the said car reached the entrance to the home of the said

John H. Hudson, and as they reached the entrance the car
was stopped just opposite the point where the gate closed,

and across the road therefrom, and upon the extreme right
hand side thereof going in the direction of Boonsboro, and
as the car was stopped the decedent alighted therefrom on
the right hand side away from traffic, and went around in
front of the car, and proceeded to walk upon and across the

road, and diagonally from the front of the car, in order to go
to the said gate to open it, that the automobile might be
driven through the entrance, and as she was upon the said
road, and crossing it diagonally from the front of the car and

had fully cleared the said front of the car for some t'me, for*
a distance of, to-wit 14^/^ feet diagonally from the left
[211

front wheel of the said car, she was struck as herein
after set forth.

That as she aUghted from the said motor vehicle she was

in an unobstructed and clear view for a long distance of any
one walking, riding or driving in a motor vehicle, in e'ther di
rection, and especially was she in clear and unobstructed view
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of one driving in an automobile from behind her said car to

ward and in the direction of Lynchburg, if he was exercising
ordinary (or even the slightest) care, or look ahead, and
after she alighted and as she passed around in front of the
automobile, owing to the topography and down grade of the
road, one exercismg the care required could easily have seen
that some one was walking in front of the said car diagonally
across said road until she passed from in front of the car
again into the clear and unobstructed view, as she did, and
the said decedent was in such clear and unobstructed view,
for, to-wit, 150 yards of anyone, coming toward her from be
hind, and driviiig in the direction of Lynchburg along the
macadam road, who was exercising ordinary care, from the
place where her car stopped and time she first alighted from
said car until she was struck by the car coming upon her from
behind as hereinafter set forth, and from the place where the
car was stopped and where she alighted there was a clear and
unobstructed view for, to-wit, 150 yards, to any motorist com
ing toward her and her car from behind, and driving down the
macadr.m road in the d.rection of Lynchburg, providing he
was exercising ordinary care to make use of said clear and
unobstructed view for the protection of the lives and limbs
of those upon the highway.

At the time the said plaintiff's decedent was so alighting
from the said car and was walking on, upon and crossing the
said highway defendant was likewise driving in an automo
bile towards her upon the said highway, but unknown to her,
being behind her, but she was in plain and practical sight and
view of the said defendant before he drove in and upon her,
or if he had exercised ordinary care and lookout, as was his
duty, he would have easily seen and observed the car

[22]

from which the decedent alighted, as well as the said
decedent a little later alighting from the car, from the
time that he entered the area beginning 150 yards distant
from, and behind, the point from which the said decedent's

car was finally stopped, and when he reached the beginning
of that area and as he drove onward overtaking decedent's
driver's car, he did observe or if he had been exercising ordi
nary care and lookout, he would have observed, that the de
cedent's car was slowing up, that the driver thereof was hold

ing out his arm across the road as a signal that he was going
to stop, and that he was driving to the right of the road and
that the car had stopped opposite the John H. Hudson mail
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box and entrance, and the use of ordinary care would hav^
reminded him that it was the duty of those alighting from
cars to do so on the right hand side, away from the traffic,
and if he had continued to exercise ordinary care and keep a
lookout he would have then plainly seen (as proved by the
time taken to travel the said distance behind and up to the
place where he fatally struck the decedent) the said deced
ent as she was in the act of alighting from and stepped down
from the running board of the car and around in front of the
car and then walked diagonally down and across the road into
clear and unobstructed view, and had taken several steps
and was proceeding to cross the said road when she was run
down and struck as hereinafter set forth, and it became and
was the duty of the defendant in the exercise of ordinary
care, from the time he saw the said automobile of decedent's

driver standing still or from the time the signal was given by
its driver that he was pulling out of the road preparatory to
stop, and stop for a purpose opposite an entrance, or frcm
the time that the defendant could have seen either of the fore

going acts on the part of the driver .of decedent's car, and
would have seen both of the said acts if he had been paying
the slightest'attention, to keep a careful watch on the said de
cedent's car to ascertain the purpose for wh'ch it stopped and
see if anyone ^alighted therefrom, and if he had been paying
the slightest attention he would have been compelled
[23] to see that the decedent had alighted on the r'ght hand
side of the car and- was proceeding to come around and

across the road, and if he was so intent upon keeping up his
illegal speed and passing the car at a rate of speed greater
than ten miles an hour it became and was the duty of the de
fendant to give timely signals with the horn of his car, if he
had a horn in usable condition thereon.

Yet the said defendant did not regard his duty to exercise
ordinary care toward the said decedent, and did not keep a
look ahead or use reasonable care in regarding the width,
traffic and use of the public highway for the protection of
her life, and sounded no horn, gave no signal whatever of his
approach in his car, did not keep his car under complete and
thorough control, or anything akin thereto, but disregarded
each and all of the aforesaid duties and recklessly, negligent
ly and uncaringly drove his said automobile down the said
smooth macadam highway past the said stopped car in the

direction of the said decedent, and without turning slightly
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and passing her, or missing striking her, by turning either
slightly to his right or to his left, there being ample room on
either side so to do and save her, if the said defendant had
been exercising ordinary care and keeping a proper lookout
ahead, or if in failing to keep a reasonable lookout ahead had
been driving with h:s car under complete and thorough con
trol, as set forth in the premises, and without giving a signal
of any kind that she might save herself, she being clearly ig
norant of the approach of the said defendant in his car until
too late to save herself, all of which was known, or in the ex
ercise of reasonable care, wQuld have been known to the said
defendant, he be.ng behind her, and having approached the
place where the decedent's car was standing with a clear view
of, to-wit, 150 yards, and behig in a position to perceive and
appreciate her danger and unprotected position, and her ig
norance thereof, all of which was known to the said defend
ant, or would have been known to him if he had been exercis
ing anything akin to reasonable care in relation to others

[21]

using the public highway at the same time he was using
it, and negligently, recklessly and uncaringly struck
her and run his automobile from behind and upon

against the said dccedent just a moment after, or just as, she
perceived that the said automobile of the defendant was upon
her from behind, and as she endeavored to turn to look toward
it, and with great and overwhelming force, violence and mo
mentum knocked and dragged the body of the said decedent
for a measured distance of, to-wit, 37 feet, or over 12 yards,

where the body of the decedent was dropped, and the said
car was then run the additional distance of, to-wit, 39 feet,

or, to-wit, 13 yards, from the point where the body wias
dropped before the said defendant was able to bring his car
to a stop, and through and by reason of the aforesaid heed
less, reckless, negligent and improper conduct, and his fail
ure to regard his legal and reasonable duties to the said de
cedent as hereinbefore set forth, the said automobile of the

defendant, because of the disregard of the said duties, and
each one of them, taken both collectively and separately, was
by him needlessly and recklessly run upon and against and
struck with great violence and force, the head, body and
limbs of the said plaintiff's decedent, causing and inflicting
upon her person extensive and fatal injuries, rendering her
unconscious, and causing her to linger and live, only for a
period of, to-wit, 15 hours, and until the morning of the next
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day, October 1, 1923, when she died.
And the said defendant after striking the said decedent
refused to carry her in his automobile to the hospital in the
City of Lynchburg, although appealed to so to do, and thereby
render the only aid he could as the law requires, but left her
. helpless and unconscious without medical aid.

And the said plaintiff in addition to other damages and
recovery allowed under the law is entitled to recover of and

from the defendant exemplary and punitive damages.
IV.

And for this also, to-wit, that heretofore, to-wit, on the
30th day of September 1923, the plaint .ff's decedent,
[25] Bernice V. Tomlin, was being driven in an automobile,
a motor vehicle, lawfully along and upon a public and
common highway, in the County of Bedford, State of Vir

ginia, being upon the macadam highway in sa'd County that
leads towards, to, and by, a place called Boonsboro, in said
County of Bedford, Virginia, and after passing Boonsboro,
continues in Bedford County until it reaches, to-wit, the

•County of Campbell, Virg'nia, and then leads through, towit, Campbell County, into the City of Lynchburg, Virginia,
the said plaintiff's decedent having at the time of the occur
rences and happenings hereinafter narrated, recently
alighted from the said car at a point on said highway oppo
site the mail box of, and entrance to, and through a wide farm
gate leading into, the farm occupied by, John H. Hudson,
which location on the said road is before it reaches Boons

boro, going in the direction of Lynchburg, and something
like, to-wit, one mile from Boonsboro.

The said defendant, with a companion, was then driving
and operating an automobile, a motor vehicle as a pleasure
car, to-wit, a Ford Roadster, bearing Virginia license, to-wit.
No. 89610, issued in the name of W. B. Stanley, the defend
ant, 920 Commerce Street, Lynchburg, Virg'nia, for the year
1923, and the said motor vehicle was then being operated and
driven in Bedford County by said defendant in the same di

rection as the car from which plaintiff's decedent had alight
ed in and upon the said public highway, leading to and by
Boonsboro, and thence as aforesaid, into the City of Lynch
burg, at the time that the said plaintiff's decedent w^s unon
the said highway opposite the entrance to the said John H.
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Hudson farm, and in the act of crossing the said highway to
open the gate that the motor vehicle, in which, she was, along
with several other passengers, riding, and from which she
had recently alighted, might enter the farm of the said John
H. Hndson.

And for a distance of, to-wit, 60 yards before reaching
the mail box of, and entrance gate to, the John H: Hudson
farm, the driver of the car in which the decedent was then

riding begun to slow down his car very gradually as
he came toward the gate entrance through which he in
tended to drive, and out of abundant caution (although
at the time he did so there was no car within 50 feet being
driven behind him at that time), the said driver also .extend
ed his left hand and arm straight out from his body and the
car across the road as a signal (being the usual and accus
tomed s'gTial of warning by automobile drivers in front for
alertness and caution to be exercised on the part of, and by
one, driving a motor vehicle behind) that the car was going to
be stopped for a purpose, and also the decedent's driver be
fore reaching, the gate entrance as aforesaid, and as he had
reached it, drove his car to the extreme right hand side of
the road so that he could easily and safely turn into the said
gate when he got opposite the point where the gate closed,
and the public highway for several yards opposite, and be
cause of, said entrance gate is unusually wide, being, to-wit,
35 feet wide there along, or so wide that three automobiles
abreast could easily and safely pass at a lawful rate of speed
upon the highway thereat, and the said decedent's driver did
after conspicuously slowing down and giving, for the afore
said distance of, to-wit, 60 yards, the aforesaid signal that he
would stop, drive his car to the extreme right of the road until
he reached the point opposite where the gate closed, and then
brought his car to a complete stop, and at a place where the
public macadam highway behind the said car of decedent's
driver was a clear, straight, smooth piece of down grade road,
with a view practically unobstructed in any way until dece
dent's car was reached, being a distance of more than, to[26]

wit, 150 yards, but that the defendant as he drove his car to
wards decedent's car, just prior to striking decedent with his
car. had his view of the highway immediately beyond deced
ent's car, and the traffic thereon, obstructed bj'^ the fact, and

to the extent, that decedent's car at that very time was right
ly and proper;y occupying a part or part of the highway, both
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at the time and after the decedent alighted from the car and
passed from the right side thereof on to the highway in front
[27]

of her ear, and it became and was the duty of the said
defendant, because of the said obstructed view of the
highway immediately beyond decedent's car, and be

cause of the obstructed view of the traffic thereon at that

point, to operate his said car at a rate of speed not exceed
ing 15 miles an hour, and much less than 15 miles an hour if
reasonable care required it, as he approached said decedent's
car toward said obstructed part of the highway immediately

beyond the car and as he passed the car.
Yet the said defendant did not regard his duty in this be
half as.he approached the decedent's car which was obstruct
ing defendant's full view of the highway immediately beyond
decedent's car and the traffic thereon, and did not reduce the
speed or slow up his car to 15 miles or less, but continued to
run up to and past the car of decedent at an excessive rate of

speed, to-wit, 35 miles an hour, and did not keep a lookout as
he came towards, to and passed the said decedent's car, as
was his duty in the exercise of ordinary care, and did not
then and there keep his machine under thorough and careful
control as was his duty in the exercise of ordinary care, and
d'd not then and there signal in anyway for the road, by horn
or otherwise, as was his duty in the exercise of ordinary care,
and did not then and there give ample road way n passingsaid decedent's car, by the doing of which he would have pro
tected decedent and given her an opportunity to see and ob
serve his car within a zone of safety as she reached the point
where it was for the first time possible for her to observe de

fendant's car, thereby protecting decedent as was his duty in
the exercise of ordinary care, instead of striking her just as
she reached the point and just as she was turning to look
when she could for the first time observe said car, and in
spite of the car of decedent acting as an obstruction to the de
fendant in viewing thd. highway immediately beyond dece
dent's car, yet if defendant had exercised very ord'nary or
slight care, to say nothing of humane care, he would have
been compelled, even if he was not lookins: and in plain view
when she alighted from the car on the right hand side, to see
the legs of the young child decedent, and it was his duty to
see, as she moved in front of her car as she went down

[28]

and across the road towards the point where defend
ant's car had to pass, and he would have been compDll-
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ed, and it became his duty, to realize in the exercise of even
slight care for the protection of those in and about the dece
dent's car, that the decedent, as she moved down the road
immediately in front of her car had her view of his car com
pletely cut and shut off because of her proximity to her car,
and that she did not loiow defendant's advancing nearness, all
of which will appear as A, B, C's to one viewing the highway
and making the test for themselves as will be asked of the
Court that the jury may do in this case, whereby, through the
negligent, reckless and wanton failure of the said defendant
in the aforesaid duties he owed to the decedent in the exercise

of ordinary care, taken singly and collectively, the said car of
the defendant was negligently, recklessly and wantonly run
and driven in and upon the said decedent just as she reached
a point where for the first t'me she cou\l look to see, and was
in the act of look ng, in the direction from which defendant
came, and as she looked the car was upon her and as she
naturally turned in her excitement, bewilderment and fright
to avoid it, was struck by the car of the defendant with over
whelming momentum and force and knocked and dragged the
body of the said decedent for a measured d stance of, to-wit,
37 feet, or over 12 yards, where the body of the deceient was
dropped and the said car then was run the additional distance
of, to-wit, 39 feet from the point where the body was dropped
before the said decedent was able to bring his car to a stop
and through and by reason of the aforesaid heedless, reckless,

negligent and improper conduct, and his failure to regard his
legal and proper duties to the said decedent as hereinbefore
set forth, the said automobile of the defendant, because of the
disregard of his duties, and each one of them, hereinbefore
set forth, taken both collectively and separately, was by him
needlessly and recklessly run upon and against and struck
with great violence and force the head, body and limbs of the
said plaintiff's decedent causing and inflicting upon her per
son extensive and fatal injuries, rendering her unconscious
and causing her so to linger and live, for a period of,
[29] to-wit, 15 hours, and until the morning of the next day,
October 1, 1923, when she died.
And the said plaintiff in addition to other damages and
r^co^'ery allowed under the law is entitled to recover of and
from the defendant exemplary and punitive damages. And

there was so lost and expended in and about the saidi dece
dent's injuries, death and burial the sum of, to-wit Three

Hundred Dollars ($300.00).
In consideration of the premises, as above alleged and
set forthin the foregoing four counts, and in each one of them,
and by virtue of the statutes of Virginia in such cases made
set forth in the foregoing four counts, and in each one of
them, and by virtue of the statutes of Virginia in such cases
made and provided an action has accrued to the plaintiff to re
cover damages of and from the defendant for the death of
of the said defendant in the sum of Ten Thousand Dollars

($10,000.00).
And therefore he brings his suite.
DEMURRER

Comes now W. B. Stanley, the defendant, by counsel, and
says that the first count of the declaration filed in this action

is not sufficient in law for this, to-wit:

That the whole of said count is in effect pred'cated upon
the asserted liability of defendant for an alleged failure on
his part to give a signal on his horn, as he approached plain
tiff's car, and to reduce the speed of his car to ten miles per
hour in passing said plaintiff's car, which sa d acts are al
leged as legal duties; whereas the law does not prescribe or
require any such signal nor any such I'mited f^p'^ed 'n tho
circumstances set out in said Count; and fa'lure to .o^'^e such
signal and to reduce the speed of his car to ten miles per
hour, even if proved by the evidence, would not of themselves
and as matter of law constitute negligence on the defendant's
part for which he could be liable in damages as alleged in said
count.

[30]

And the said W. B. Stanley, by counsel, demurs to the
third count of the said declaration, and says that the

same is not sufficient in law for this, to-wit:
That in the said count, the duty asserted against the de
fendant is predicated upon the alleged duty of h^'s not exceed-

ina: a speed of ten miles per hour in passing plaintiff's car,
which was stopped on the side of the road; whereas the law

does not prescribe or require any specific rate of speed to be
observed in the circumstances set out in the sa'd count.

And the said W. B. Stanley also demurs to cne fourth
count of the said declaration, and says that the same is not
sufficient in law, for this, to-wit:
That the plaintiff avers that the duty was upon the said
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defendant to operate his said car at a rate of speed not ex
ceeding fifteen miles an hour as he approached the said plain
tiff's car, which had stopped on the side of the road, on the
theory that the said plaintiff's car so stopped on the side of
the road constituted an obstruction of the view of said road

within the meaning of the statute relating to such a condition;
whereas, it is not true as a matter of law that a car stopped
along the side of a road, as specifically alleged in said count,
as to the plaintiff's car, constituted such obstruction of the

view of the road as is referred to in the Virginia statute, and,
therefore, no specific rate of speed is required as a matter of
law on the part of the defendant in the circumstances alleged
in said count.

GROUNDS OF DEFENSE

Comes now the defendant in the above styled action, W.
B. Stanley, and states in writing before the trial thereof beg'ns, that he will rely upon the following grounds of defense:
1. That he was not guilty of any act of negligence as al
leged in the dec-aration filed In said action, nor of any act of
negligence at all; but that at the time and place of the injury
complained of he exercised that full degree of care and cau
tion required of him by law; and that he conducted him-

[31]

self before, at the time of and after, the said injury
complained of, in all respects as the law required and
as. a proper and humane disposition prompted.
2. That the said Bernice V. Tomlin, the plaintiff's de
cedent, at the time and place of the injury complained of,
was guilty of negligence that contributed to her injury, and
in fact was the proximate cause thereof, in this, to-wit:
That after the car in which she had been riding had come
to a stop at the right hand side of the road and after she
had alighted therefrom and was proceeding to go around the
front of said car to cross the said road, as set out in said

declaration, it was her duty to look in both directions along
said road, as she could easily have done from a position of
safety, to ascertain if defendant's car, or any car, was ap
proaching. And said reasonable precaution required that
she should not step out. into said road from behind said car,
nor to proceed to cross the same, until she had ascertained,
or taken proper care to ascertain that she might do so with
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reasonable safety.
i
And if she had taken the said reasonable precaution for
her own safety, as her said duty required, and had looked
along said road in both directions, as she easily could have
done from a point of safety, she would or could, have seen the
defendant's car approaching along said road and could have
avoided placing herself in a position of peril; and would, or
could with said reasonable precaution, have avoided the in
jury complained of.
But, disregarding her said duty, she wholly failed to take
said reasonable precaution for her own safety, failed to look
along said road in both directions to see if the way was clear,
failed to observe the approach of defendant's car, as she
would or could with reasonable care, have observed, and neg
ligently and carelessly ran or walked rapidly from behind the
said car from which she had alighted, into the road, directly
in front of said defendant's car. And by reason of said neg
ligence and carelessness on her part she placed herself in a
position where it was impossible for defendant to avoid strik
ing her Avith his car, even by the exercise of due care
[32] and skill on his part in the effort to avoid so striking
her, after her said peril was discovered by h^m, or by
reasonable care on his part could have been- d'scovered by
him.

And that but for said negligence of the said decedent the
injury complained of would not have occurred.
3.

That the plaintiff, Voorheis E. Tomlin, administra

tor of Bernice V. Tomlin, at the time and place of the injury
complained of, was guilty of negligence which contributed to
her injury, in this, to-wit:
That he was the father of the said Bernice V. Tomlin,
who was an infant of only eight years of age. At the time of
the injury complained of the said infant was under his care,
custody and control and subject to his directions.

When the car in which she was being driven by him and
was under his control, had stopped at the right band side of

said road, and he desired to direct, and did direct his said in
fant daughter to get out, cross the road, and open the gate on
the opposite side of the road, it became and was his duty to
exercise reasonable care and precaution for her safety with
reference to the service required of her by h'm And it was
his duty, in the exercise of said care and precaution to look
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along said road in both directions tp ascertain if defendant's
car, or any car, was approaching, before directing his said
infant daughter to attempt to cross said road.
And if he had exercised said care so required of him, he
would or could have seen defendant's car approaching along
said road; and he could and should have directed his said
daughter not to attempt to cross said road at the time the
said defendant's car was so approaching, but to proceed
across said road only when the passage was clear and safe.

And' upon the exercise of such care and precaution the injury
complained of would not have occurred.
But the said plaintiff wholly failed to perform his said
duty, or to exercise the said care and precaution so required
of him in the premises, and negligently and carelessly direct
ed and permitted h.s said infant daughter then and there
under his direction and control, to undertake the said
[33] service required of her, to-wit, to cross the said road
and open the said gate, without taking any care or pre
caution to look along sa'd road to see if it was safe for the
performance of said service, and that said negligence on his
part contributed to the injury complained of.
And at another day, to-wit:

At Bedford Circuit Court, March 7th, 1924.

This day came the parties, by their attorneys, and the de
fendant demurred to the first, third and fourth counts of the

plaintiff's declaration in which the plaintiff joins, and the
same being argued, the Court doth overnile said demurrer.
Thereupon the defendant says that he is not guilty in manner
and form as the plaintiff in his declaration hath alleged and
of this he puts himself upon the country, and the plaintiff
likewise. This defendant also filed in writing his grounds of
defense. Thereupon came a jury, to-wit, J. H. Howell, How
ard Reynolds, T. M. Turpin, G. P. Parker, B. L. Johnson,
John M. Watson and F. L. Hubbard, who were sworn to well

and truly try the issue joined and a true verdict render ac
cording to the evidence, and having heard the evidence, were
adjourned till tomorrow morning at ten o'clock.
And at another day to-wit:
At Bedford Circuit Court, March 8th, 1924.

.-^2

This day again came the parties, by their attorneys, and
the jury pursuant to its adjournment, and after a view of the
premises upon which the accident occurred out of which this

action arose, is adjourned till Monday morniiig next at ten
o'clock.

And at another day, to-wit;

At Bedford Circuit Court, March 10th, 1924.

This day again came the parties, by their attorneys, and
the jury, pursuant to adjournment and having fully heard
the evidence, instructions of the Court and argmment of coun
sel, retired to consider of its verdict and after some time re

turned into Court and gave the following verdict:
*'We, the jury, find for the plaintiff, and assess the
damages at Sixty Five Hundred Dollars, to be dis
tributed in the following proportion: To the father of the
decedent the sum of One Thousand Dollars; to the mother of

[34]

decedent the sum of Two Thousand Dollars and to the seven

brothers and sisters of decedent the sum of F.ve Hundred

Dollars each, G. P. Parker, foreman."
The defendant thereupon moved the Court to set aside
said verdict as contrary to the law and the evidence and
award him a new trial, a hearing on which motion Is con
tinued till the May term next of this Court.

And at another day, to-wit:
At Bedford Circuit Court, May 2nd, 1924.

This day again came the parties, by their attorneys, and
this case was heard upon the motion of the defendant to set
aside the verdict of the jury as contrary to the law and the
evidence and award him a new trial; and the Court not now
being advised of its judgment, this case is continued to Tues
day, May 6th, 1924, for such judgment as the Court may then
enter.

And now on this day, to-mt:

At Bedford Circuit Court, May 6th, 1924.
This day again came the parties, by their attorneys, and
the Court now being advised of its judgment upon tho motion
submitted to set aside the verdict of the jury heretofore ren-
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dered herein and grant a new trial to the defendant, is of
opinion and doth overrule said motion. It is therefore con

sidered by the Court and so ordered, that the plaintiff, Voorheis E. Tomlin, administrator of Bernice V. Tomlin, do re
cover of and from the defendant, W. B. Stanley, the sum of
Sixty Five Hundred Dollars, to be distributed in the follow
ing proportion: to the father of decedent the sum of One
Thousand Dollars; to the mother of decedent the sum of TwoThousand Dollars and to the seven brothers and sisters of

[35]

decedent the sum of Five Hundred Dollars each, with
interest thereon from May 10, 1924, until paid, togeth
er with the costs incurred in and about the prosecu

tion of this case.

And the defendant indicating a desire to appeal from this
judgment of the Court, it is ordered that the execution of the

sa'd judgment be suspended for a period of ninety days in
order that the said defendant may, in the statutory time, have
the record and other matter prepared and presented in per
fect *ng his said appeal, upon the said defendant or some one
for him giving a proper suspending bond in the penalty of
$500.00.
MEMORANDUM

Be it remembered, that during the trial of this case, the
defendant excepted to various opinions, rulings and instruc
tions of the Court and for refusal of certain instructions, and
desires to present his bill or certificates of exceptions, which
when so presented, signed and sealed by the Court, shall be
made a part of the record in this case.
The following evidence on behalf of the plaintiff and of
the defendant, respectively as hereinafter denoted, is
[36]

all of the evidence that was introduced on the trial of
this case.

MR. E. V. TOMLIN

Mr. E. V. Tomlin, sworn for the complainant.

Direct Examination
By Mr. Allen:
Q. Mr. Tomlin, where do you live?

A.

In Monroe.

Q.
A.

What county?
Amherst County.

Q. Are you the Adioainistrator of Bernice Tomlin?
A. Yes, sir.
Q. Qualified in Anaherst County Circuit Court?
A. Yes, sir.
Q. What is your occupation, Mr. Tomlin?
A. Machinist helper.
Q. What railroad?

A.

Southern Railway Company.

Q.

At Monroe?

A.
[37]

Yes, sir, for 5 years.

Q.
A.

You live near Monroe?
Yes, sir, one mile north of Monroe.

Q.

Where were you on the 30th of last September,

1923?

A.

I was on the Boonesboro Road at Mr. John Hud

son's.

Q.
A.
Q.
A.
Q.
A.
Q.

When did you go over there?
That morning.
Did you go any where besides Mr. Jno. Hudson *s?
Yes, sir.
Where ?
Mr. Vaughan Hudsons.
Who did you take with you?
A. My wife and 8 children, and a great Aunt of mine

from the Forke's of Buffalo.

Q. Was that on the Macadam Road?
A. Yes, sir.
Q. Did you go anywhere besides John Hudson's?
A. Went to Vaughan Hudsons.
Q. How far does he live from John Hudson's?
A. I guess about a half a mile, or maybe,' more ,than
that.

Q. Were you on the, macadam road?
A. Yes, sir.

Q. What time did you return from Mr. Vaughan
[38]

Hudson's?

A.
Q.

Between a quarter after 4 and 5 o'clock.
Who was in the car?

A. Mrs. Bessie Templeton, my great Aunt, and Miss
Emily Hudson, my wife and myself, and 6 of my children.
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Q. Who was on the front s^t?
A. Mrs. Templeton, myself and Bernice, the little girl
that got killed.

Q. Before reaching John Hudson's entrance, the mail
box and gate, for what length would anyone have a clear and
unobstructed view of the road?

A. 425 feet from the top of the hill—150 yards or some
thing like that.

Q. Did you see the measurements taken out of which
this map is made?
A. Yes, sir.

Q. Look at this map will you please; come over here so
the jury can see, and point out to them where Mr. Hudson's
gate is?

By Mr. Harper:
Q. Who was this map made by?
A. Mr. DeMott of Lynchburg.

By Mr. Allen:
Q. Is this a correct map?
A. Yes, sir.
Q. Now point out to the jury where . Mr. Hudson's
gate is.
A.

This is Mr. Hudson's entrance here, the gate opens

from this fence here coming around like this, (witness indi

cating on map), this is the supposed center of the road, this
arrow right here; this point right here indicating the mail
box beside of my car, and this capital E. is my car; and this
line the center of the main part of the road—the rock part.

Q. Tell the jury what you did as you drove down that
road.

A.

As I drove, down that road opposite the telephone

pole from where I stopped, I held out my left hand when I be
gan to make that stop for two fold purpose; one was to hold
the man coming—the driver coming off"of me, and the other
to protect my little daughter until I turned in that gate, as
people usually hold their hands out to keep people from run

ning into them, an'd I held^it out continually until I got op
posite this mail box.

[40]

Q. Did you continue to hold it until you got there?
A. Yes, sir, and then I stopped, and I said, ''Bernice
get out and open the gate", and Bessie Templeton said Robt.
will be on down and open the gate. Robt. was away back up

M

the road, and I didn't see any car coming whatever, and I told
her the second time to get out, and she did, and come around
my car here on the right side, in the edge of this ditch and
she got out and walked around two feet in front of my fender,
and when she looked back up the road that was the first time
that I knew anybody was coming, because I had just looked
back, and then was when I told her to get out again, and just
as she got out and came around she looked back up the road
and threw her hands up, and made for the other side of the
road, and by doing that it put her right here, (witness indi
cating on map), and he dashed by me and taken her on down
the road 37 feet, and put her in that ditch.
Q. Is that the point right there?
A. Yes, sir, right there; he carried her about half the
distance of this before I ever seen her any more—^he gradu
ally checked up some, and she dropped down in front of that
radiator, and I seen her tumbling over and over under that
car the balance of the 37 feet, and he headed out at the
[41]

ditch.

Q. How much farther did he go ?
A.

39 feet back of that Mark "C."

All told 76 feet

from my car.
Mr. Allen:

I want to introduce this map, marked Exhibit ''A" for
the Plaintiff.

Q. Did you make an examination to see where he first
put on the brakes?

A. Yes, sir.
Q. Where?

A. About the time that he struck her, because you could
see where the hind wheels commenced to slide, and the wheels
slid until he stopped, and then he cut back up to the right,
and went back 39 feet further. (Witness using map.)
Q. In all, 76 feet before he could stop?
[42]

A.

Yes, sir.

Q. She was about the center of the road,—about 12
feet diagonally from your left f^ont wheel at "Point A"
where he struck her?

A.

Yes, sir.
Q. How far had she cleared your car when he struck

her?

A. About 5 feet, that is, if she had come straight across
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in front of his, she would have been about 5 feet, she was di
agonally.

Q. And when she was struck she was 12 feet from your
car?

A. Yes, sir.
Q. Suppose she had come out right straight from your
car, how far could Mr. Stanley have seen her, if he had been
looking?
A. He could have seen her from the time he passed
Robt. Hudson.

Q. Suppose he wasn't looking until she got down nearly
to your car, and suppose she had come out in front of your
car, how far could he have seen her f
[43] A. The length of two cars.
Q. How many feet is that, a Chevrolet is 28 feet isn't
it!

A. No, not quite that much, we measured my Chevrolet
the other day.
Q. Indicate about what distance he could have seen her,
if she had darted out from in front of your car?
A. Easily as far as from here to the wall.
By Mr. Sale:
Q. How far do you call that?
A.

'

13 or 15 feet.

By Mr. Allen:
Q. If he had been running 30 or 35 miles could he have
avoided hitting her?
A. Yes, sir, there was nothing there, to keep him from
seeing her.
Q. What was the distance of the road that was between
him and the gate to the left, that he could have easily run

past,—^when he struck that little child?
A.

25 feet.

Q. How much was there to the right?
A. 12 feet between me and the little girl easily.
[44] Q. If he had been running at a reasonable rate of
speed, could he have cut to the right and missed her?
A. Yes, sir, easily, if he had been looking at what he
was doing.

Q. Tell the jury from what distance Mr. Stanley, if he
had been looking, could have seen that child get out of the
automobile.

How far back?

5S

A.

He could have seen her get out anywhere from the

top of the hill.
Q. What was that distance?
A. 150 yards she had to get out and come around.
Q. When she was right in front of the car, the view was
partly obstructed?
A. Yes, sir.
Q. Could he have seen any portion of her, if he had been
looking!
A. Yes, sir.
[45] Q. Could he have seen her legs?
A. Yes, sir, he could have if he had been looking;

there is the picture, you could see what he could see if he
had been looking.

Q. Tell the jury where the camera was when the pic
tures were taken.

A.

Back behind me.

Q. How far was the camera up the road?
A. 150 yards, or 450 feet from my car. You can see my
car right here (witness indicating on map).
Q. Does your hand show on that picture?
A. Yes, sir.
Q. Do her legs show there?
A. Do you see that spot right under there.
By Mr. Harper:
If your honor please, I haven't seen that picture at all,

and your honor, I object to the use of photographs showing
in animate objects, unless they can show the conditions.
By Court:
I don't think you can show that to the jury.

Q. The conditions under which this picture was made[46]

these pictures were taken, are the same at the time
your child was killed?
A. Yes, sir.
Q. Is that your car right here?
A. Yes, sir.

Q. Did you get some child just about the size of your
little child to get out to the right here?
A.

Yes, sir.

By IVtr. Harper:
I object to that if j'^our honor ploaso. -
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Tlie Court:

With iuauimate objects, but not have the people, or oth
er people go through with it.
By Mr. Harper:

The use of photographs of inanimate objects, is object
ed to; they cannot have people go through actions after
wards, subject to inquiry by a jury—subsequently, suppose a
crime were committed, if you permitted people to go through
motions and action

.

By the Court:
Go on.

By Mr. Allen:

Q. I will ask Mr. Tomlin if these pictures were taken
under the. same conditions, and in your presence, and
[471 did you see this picture taken that is exhibited here,
when your child got out of that car, and went to the
point where she was hit?
A.

Yes, sir.

Q. Now, back a distance of 150 yards, can you see the
child that you used for your child, get out of the car on the
right hand side of that car?
A.

Yes, sir.

Q. Could you see her legs as she passed in front of the
car?

A. ^Yes, sir.
By Mr. Harper:

Q. Where were you when that photograph was taken?
A.

Out there (Witness indicating).

Q.
A.

How far back?
Just about right here.

Q. Up where the photographer was?
A.

Yes, sir.

By Mr. Harper:

If your honor please, it isn't essential that he could
[481

see from here.

By the Court:
Go on gentlemen:

By Mr. Allen:

Q. Was there anything from where this photograph

M
was taken to obstruct the view!

A.

No, sir.
Q. Did you look through the camera when this picture

was taken?

A. Yes, sir.
Q. Who took it?
A.

A man that worked at J. P. Bell's.

Q. They are accepted photographers?
Yes, sir.
Q.. Did Mr. Stanley give any signal before he reaehcd

• A.

your car?

A.
Q.

No, sir.
Are you sure of that?

A.

I know he didn't.

Q. Did he blow his horn?
A. No, sir.

[49]

Q. Was there anything to indicate to yvu shape or
form that his car was coming?
A. No, sir, when I looked up—
Q. Who did you seen when you looked back up the road?
A. I seen Robt. and my two children.

Q. You had your back toward the direction from which
Mr. Stanley's car came?
A. Yes, sir.

Q. I understood you to state that when your little g'r^
got to a point clear of your car, she looked up the road and
threw up her hands?
A. She did, and that was the first time that I seen the
car, I had just looked up the road and didn't see a car com
ing.

Q. What happened then?
A. She threw up her hands like that (witness indi
cating), and by that time he brushed by my car; when she
threw up her hands she stepped forward, and when she done
that, he brushed right by me, and Stanley looked when I hol
lowed Lord-ham-mercy", and then he looked.
Q. He didn't know why you hollowed that?
A. He looked surprised.
Q.

[50]

A.
Q.

Was he in the car when he did that?

Yes, sir.
Have j'^ou driven a Ford car?
A. Yes, sir.
Q. Was he driving a Ford? •
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A. Yes, sir.
Q. Within what distance can yon stop a Ford car run
ning 30 miles an hour?
A. In 20 feet easily.
Q. Going 20 miles an hour?
A. 12 or 13 feet, some where along there.
Q. If you are running at 15 miles an hour, within what
time can you stop?
A.

10 to 12 feet.

Q. 10 miles an hour what time can you stop?
A. Pretty quick. I expect in 8 feet easily.
, Q. You can stop in less than that can't you?
A.

I would think so.

Q. "Wlien you looked back up the road, how far was
Robt. Hudson, did you afterwards measure it?
A. 87 yards.
Q. And there was no car in sight?
[51] A. No, sir.
Q. What part of Mr. Stanley's car struck your child?
A.

The center, about the center.

Q. How far did his car pass from your car—^how far
was it from your car to his car?
A. Around two or three feet (2 or 3) feet, very close.
Q, Was there ample room for him to pass?
.A Room enough for two cars between me and the mail
box.

Q. From where he struck the child, to the gate, how
niuch was there?

A. 25 feet from where she was struck, to the gate where
she was aiming to go.
By Mr. Sale:

Q. What is the width of that macadam road?
A.

About 15 or 16 feet.

By Mr. Allen:

Q. Is there any other part of the road besides the mac
adam part available for automobiles, at this point?
.[52]

A. Yes, sir.
Q. At that gate it is very wide isn't it?
A. Yes, sir.

Q. After your child was struck, did you request Mr.
Stanley to use his car to take her to the hospijtal?
4-. When I got to the little girl I looked at her, she was
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lying there practically dead, and I seen she was trying to
struggle to get some breath—I raised her up, and when I did,
a sluice of blood run out of her mouth as big as my arm, and
when I took her up, someone suggested to get a doctor; I
cannot tell Avhat happened, you imagine how a man felt with
his child all butchered up. Anyhow, I said she is not dead,
we will get her to the doctor quicker than we can get a doctor
here; we took her, (I think Vaugh Hudson suggested that
Mr. Stanley take her to the hospital) down to that car, and
someone opened the door, and I got her very near in the car,
and Mr. Stanley said, "There wasn't room in that car for
me", I got out, and taken my child with me, and started back
to my car, by the time I got back to my car Mr. Tuttle come
in his car, and someone asked if he would take her, and he
said, '.'I cannot carry her that way", and suggested to get a
a sheet or something to wrap her in.
Q. He was asked to take the child, and he did take
[53] her?"
A. Yes, sir.
Q. How many people afterward went to Lynchburg in
his car—in Stanley's car?
A. I don't know how many.
Q. That is the gentleman who ran over your child, who
sits there?

A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
"B".
A.

[541

Yes, sir.
It was in Bedford County?
Yes, sir.
Wliere did your child die?
At the Memorial Hospital.
"What town?
Lynchburg,-Virginia.
When did she die?
October the 1st, about 10 o'clock the next day.
I wish you would file this picture marked Exhibit
I will.

Cross Examination

By Mr. Harper:
Q. Mr. Tomlin you have stated several times, and vour

counsel has accentuated the fact, that where the gate lead into
Mr. Hudson's place, the road at this point was some 25 feet
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wide ?

A.
Q.
A.
Q.

It is wider than that, wider than 25 feet.
How wide—35 feet?
Not quite 35 feet.
You don't think it is quite 35 feet I

A.

I don't think it is.

Q.

Is it 30 feet?

A.

The whole road is 35 feet wide I think.

Q. Do you mean to say that the road that is known as
the Boonesboro Road is 35 feet wide at that point?
A. No, sir, not the natural highway—^I mean where he
struck her, I mean the ditch over to that gate.
By Mr.
Q.
only 18
A.

Allen:
I will ask you this: if the road from ditch to ditch is
feet?'.
From one ditch to the other, it is over 18 feet.

By Mr. Harper:
Q. You say it is over 18 feet ?
[551 A. Yes, sir.
Q. How much?
A.

I don't know.

Q.
A.
Q.

You say it was macadam?
Yes, sir.
The macadam is 15 feet wide-

A.

The macadam is 15 feet wide and from one ditch to

the other would run it about 2 1-2 feet from the edge—.
Q. I am not speaking about the edge of the road.
am asking you if 15 feet is not the width of that roadway?
A.

From ditch to ditch.

Q.
A.

As nearly as you can.
Yes, sir, close to that.

I

Q. That is the usual road going by Mr. Hudson's place?
A.

Yes, sir.

Q.

There is no macadam road leading into his place?
A.

[56]

No, sir.

Q. Th^t ditch next to Mr. Hudson's place continues
A.

on across the front of the gate?
Yes, sir.

Q. It outlines the road to the right of that ditch all the
way across that front?
A. Just a little sloping in there j'^ou would call it.
Q. Isn't it a fact, then, that this road is not wider, so

-^4

far as the road is concerned, no widejf in front of that gate
than it is beyond, or in the rear?
A. The main track is no wider, but to the gate it is
wider, and right there is where he struck my little girl.
Q. It might be 150 yards all through the gate ?
A. (Witness does not answer.)
Q. The road is not any wider there than anywhere else?
A. No, sir, I reckon it was the standard.
Q. When you spoke of the road being 30 or 35 feet wide,
do you mean there is a road turning off there that any body

could follow, 0^ that distance?
A.
Q.

[571

You could see clearly ahead of you.
There was a mail box immediately opposite your

car?

A.

Q.
A.
Q.
towards
A.

Yes, sir.
On the edge of the macadam road?
Yes, sir.
I will ask you if the mail box doesn't extend over
the road proper?
I don't know Mr. Harper, I cannot tell you that, I

never looked at that.

Q.

That is located right in the edge of the macadam of

that road is it not?

A.

Yes, sir.

Q. So that a person coming down on this roadway, with
your car on one side, and that mail box on the other, his view
is absolutely limited at that point, as to the distance between
the width of your car and the mail box?
A. I suppose he was.
Q. How wide is your car?
A.

5 or 6 feet wide.

Q. And that is, at the outside, an 18 foot road way?
A.

(Witness does not answer).

[58] Q. And this mail box was in the edge of the macadam,
so that there was left between your car and the mail
box, something less than 12 feet of roadway, wasn't there?
A. No, sir, not the way I measure it.
Q. I am not talking about the way you measure it.
A. I am talking about where I was at.
Q. You were opposite the mail box?
A. I was standing over next to the d tch; from my fend
er to where that mail box is, is 14 feet.

, Q. 14 feet from the edge of your car to the mail box ?
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A.

Yes, sir.

Q. That much of the space existed for the passage of
A.

Yes, sir.

Q. Your car turned off to the right on the road wasn't
it?

It was not in the ditch?

A.

Yes, sir, it was not in the ditch.

. Q. Your daughter when she. got out, didn't get out in
the ditch?

A.

[59]

Yes, sir, very near in the ditch.

Q. What do you mean by very near in the ditch?

A. Right around the edge.
Q. Did she have to get into the edge of the ditch, or
simply on the edge?
A. There was room enough for her to come around the
edge without getting into the ditch.

Q. Your car was not so far to the right, but there was

room for her to get around without going into the ditch proA.

Yes, s-r.

Q. A moment ago you stated that when you hollered at
the time your daughter was struck, that ''Mr. Stanley turn
ed around and looked at you as surprised as if he didn't
know what happened?"
A. He did look at me surprised.
Q. You create the impression that he looked startled,
although didn't know what had happened?
A. Yes, sir, he did look startled.
Q. You want that impression to remain with the jury?
A. Mr. Harper, I leave it up to the jury, I am not aim
ing to make any impression.
The Court:

He states these things Mr. Harper, and his impressions
are for the jury.
By Mr. Harper:

Q. I am asking him if that is the impression he wishes
[60]

to create?

A. I say, I will leave it up to the jury as to what im
pression I make.
Q. You say when you hollered at the time the car struck
this child, Mr. Stanley turned his head, and looked at you, and
looked startled, as if he had heard you cry out?
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A. Yes, sir, he looked around like he had, heard sometfiing.
Q. From his act of turning his head, and looking at you,
created the impression in your mind, that it was you cryin^^
out?

A.

How is that.

Q. When you say Mr. Stanley turned his head and look
ed at you, and you state he did so, the impression was cre
ated in your mind, that it was your crying out that attracted
his attention.

A.
[61]

It looked like something was surprising that he

didn't know about.

Q. That he didn't know he struck your child?
A. That is what I mean by that.
Q. You testified in the criminal case in this matter did
you not?

A. Yes, sir.
Q. Did you ever say anything like that in your former
testimony?
A.

I don't think I did.

Q. How did it come to escape, your memory?
A. .1 don't know, a lot escaped me, several things—in a
thing like that, things are likely to escape your mind.
Q. You testified in this case, sworji to tell the truth, and
nothing but the truth, and you did not state any such a fact
as that at that time, did yon?
By Mr. Allen:
A. I object to counsel lecturing this witness. We all
know when you testify in Court you are under oath.
By the Court:
I think the question is a proper question.
By Mr. Allen:
We except.

A. If that question was asked me I don't remember it,
it is hard to remember everything.
By Mr. Harper:
Q. You say that question was not asked you?
[62] A. No, sir, I think not.
Q. Wasn't it asked you this time?
A. I think Mr. Allen asked me that question.
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By the Court:
The record will show that..

By Mr. Harper:

Q. As a matter of fact, you do recall that you did not
make that statement in your testimony before, and you now
state under oath, to create the impression that Mr. Stanley
did not know he had struck your child, until you hollered, and
at that time he looked around surprised?
A. Yes, sir, I think that, I don't believe he seen her un
til after he hit her—that is my belief.
Q. You don't think he saw her until he hit her?
A. There wasn't anything to keep him from seeing
[63]

her.
Q. You don't think he saw her until he hit her?

*

A. I don't think he did; I don't think anyone would
have done me that way.
Q. You say Mr. Stanley put on the brakes just about
the time that he struck her, you heard those brakes put on?
A. Yes, sir, and I seen the wheels go sliding down the
road.

Q. Mr. Stanley must have known that something hap
pened bes.des your calling to him to put on the brakes?
A. I guess he seen her hands when she threw them up,
he could have if he had been looking, but I don't think he
seen her until he looked around after I hollered, but it was
too late then.

Q. But he did do something to indicate that something
more than your call had happened?
A. Yes, sir, he put the brakes on about the time he hit
her.

[64]

Q. You say you looked back up the road, and that
you did not see any car coming?
A. Yes, sir, I did.
♦
Q. There was nothing to keep you from seeing a car

coming anywhere from the top of that hill ?
A.

No, sir.

Q. There was nothing to keep anybody else from seeing
a car coming from up on top of that hill?
A. If they had looked bafck, but I don't know that any
one looked back but myself.
Q. Anybody that had glanced up that road, could have
seen a car coming for 150 yards?
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A. Yes, sir.
Q. Your daughter was 9 years of age?
A. Yes, sir.
Q. A child of ordinary intelligence wasn't she?
A. Yes, sir, she was.
Q. In school?
A. Yes, sir, some, not so much.

Q. A child of ordinary intelligence and prudence?
A. But she wasn't old enough to take care of herself
and other people too.
By Mr. Allen;
That is a matter for the court.
The Court:

I think that evidence is admissible.

By Mr. Harper:
Q. She had gone to school hadn't she?
A.

A little.

Q. And she was attending school at the time wasn't

A.
Q.
A.
Q.
A.
Q.

No, sir, she had never started that year.
That was because the schools hadn't opened?
Schools had opened, but I hadn't started her.
She was going to school?

A.

Yes, sir.

The year before.
And you intended to send her again?
A. Yes, sir.
Q. She was the ordinary sort of child that would be
going to school at that age?

Q. If, in going around the front of your car, she had
paused even slightly when she got to the edge of your car

next to the road, she could have seen an automobile coming
down from the top of the grade couldn't she?

[66] A. When she got out there where she could see up the
road, she looked up the road.
Q. You stated a few moments ago that when she first
turned, she was far enough on to the road, off from the side
of your car, she was 5 feet away, is that correct?
A.
Q.

Yes, sir.
So that she did not'.turn around to look and see

whether a car was coming or not, until she had gotten 5 feet
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clear of your cart

A. I said she had gotten 5 feet clear of my car when
Mr. Stanley hit her.

Q. Didn't you say she turned and threw up her hands
practically about that place?
A. She looked back up the road before she threw her
hands up, just when she made that dash to cross the road.

Q. How far did she go after she threw her hands up,
before she was struck?

A.

Just a step.
Q. She must have been two or three feet from your
car before she turned and threw her hands up?

[67]

A.

I suppose—maybe.

Q. Having cleared your car by 2 or 3 feet, or even one
foot, the view was unobstructed, if she had looked?
A. Yes, sir, the view was unobstructed when she looked

up 3 feet past my car; I could tell the way she looked some
thing was going to happen.
Q. Isn't it true that your daught&r went around the
front of your car, starting to cross over to go to the gate, and
that she did not look to see if any car was coming, until it
was practically on her?
A. It was pretty close to her, and it didn't take very
long to get her out of the way, he was running fast—^he was
running 30 miles an hour.
Q. Mr. Tomlin, didn't any body in your car tell you,

not to let Bernice cross the road, because the car was coming?
A. No, sir.
Q. I ask you specifically whether or not Miss Emily
Hudson, did not call out to you, ''A car was coming, and not
to let Bernice cross the road?

A. No, sir, she did not.
Q. You know that she does state that, don't you?
A. No, I don't know that.
Q. Have you ever talked with Miss Emily Hudson about
this accident since it happened?
A. No, sir.

[68]

Q. Have you been to see Mr. Hudson since?
A.

Yes, sir.
Q. Talk to him about it?

A.

Yes, sir.

Q. But have not talked to her?
A. No, sir.

Q. This is the first that you have heard of that?
A.

The first I have heard.

Q. Anyway, you did not hear anybody give you warn
ing that that car was coming?
A.

No, sir.

Q. This car that Mr. Stanley was in, was a Ford Coupe?
A.

Yes, sir.
Q. Closed car?
[69] A. Yes, sir.
Q. How did you happen to see Mr. Stanley, who was
on the left hand side away from you, turn his head in a closed
car?

A. That was easy done, you could see him, I was look
ing on the left holding my hand out when he brushed in there
Q. You say your daughter when she was struck was 11
feet in front of your car?
A.

12 feet.

Q. So that the Coupe had passed you hadn't it?
A. Yes, sir, the rear part of his car was about at the
front part of mine.
Q. So the glass part, or metal part of h's car was be
tween you and the people in it?
A. It has a big glass in the back.
Q. It was through the glass that you saw h'm turn his
head?

A. Yes, sir.
^
Q. Mr. Tomlin, you stated that you took your child in
your arms, and started to Mr. Stanley's car to get in it, and
he came up and told you that there was not room enough
there to take your child to town, and that you turned

[70]

back, and on your way back to your car, you got Mr.
Tuttle to take your child?
A. Yes, sir.
Q. That was the first time you had seen h'm?
A. Yes, sir.
Q. He had not arrived there before you took your child
up from the ground?
A. No, sir.
Q. After you took your child up in your arms, and took
her to Mr. Tuttle's car, she was not again placed on the
ground?

A.

Yes, sir, after Mr. Vaughan Hudson got up there

with the sheet.
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Q. So that from the time you took her up in your arms,
she was not again put on the ground, until she was taken up
in the sheet?

A. No, sir, I held her in my arms until then.Q. Now, Mr. Tomlin, it was sought to be made in the
opemng statement of counsel, that Mr. Stanley declined to
permit you to use his car to take your child to Lynchburg. I
will ask you if Mr. Stanley, at the time of the accident,
[71] or after, displayed any attitude other than one of re
gret and sorrow and sympathy?
A. He hasn't done anything at all since this thing oc
curred to comfort me, he hasn't never opened his mouth to
me since the night at the hospital.
Q. I will ask you, if at the time of the accident, he didn't
come to you there on the road and express his regret, and dis
claim responsibility?

By Mr. Allen:
That is no part of the res gesta.
By the Court:
I overrule the objection.
By Mr. Allen:
Save the point.

A.

He came back to me just as I was taking her up and

patted me on the head, and he says, "I have run over her,
but I am just as sorry as I can be, but it is the child's fault,"
and I says, ''I cannot see it that way."
Q. He didn't express his sympathy?
A.

Yes, sir.

Q. He went immediately to the hospital after your child
was taken to the hospital?
A. He was there when I got there.

[72]

Q. He got there before you did, didn't he?
A.

I believe he did.

Q. He was there, and offered to be of any service he
could, and wanted everything done, for the care and attention
of your daughter that could be done didn't he?
A.

I don't Imow.

Q. I will ask you if he didn't say that to you?
A. Yes, sir, he said he had done everything he could,
and I left him, I thought he had done enough to me.

Q. Having made that reply to his offer of sympathy
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and aid, what else did you expect he could appropriately do
m conferring with you afterwards?
A. There was a heap that I expected he would do, that

he didn't do; he didn't come to my house.
Q. I will ask you if you didn't say at the hospital, "that
you didn't care, to have any further conversation about it,
and the same would have to be settled in another way there
after?

A.

Yes, sir, I think I did, I am sure I did.
Q. And you had in mind, a suit at that time?
[73] A. No, sir.
Q. Wasn't that what you meant by having to be settled
another way?
A. Not specially, I am sure I told him ''It would have
to be settled, that I felt that I had been treated bad about it,
after the child was dead.

Q. "What did you expect would have to be done?
A. The first thing I had in mind was to prosecute him.

Q. Then you had in mind bringing suit for damages?
A. Certainly I did.
Q. You never saw Mr. Stanley before the day of this ac
cident?

A.

No, sir, not as I know of.

Q. You say when you held out your hand, when you
were stopping your car, you didn't see any car back of you at
that time?
A. No sir.

Q. And why did you hold your hand out?
A.

Because I had sent her across the road.

• Q. I am talking about the time you brought your car
[74] to a stop, and you stopped it?
(Witness does not answer).
Q. It wasn't because you thought a car was following?
A. In case it was following me.
Q. What was there to indicate that you were going to
turn into the gate?

A. That is the way I drive the automobile, and I see
everybody else doing that; I was leaving from the right go
ing into the left hand crossing of the road, and T held out my
hand for that purpose.

Q. I am not criticizing your holding your hand out; you
say you held it out, that you were going to turn into the gate
—^what was there to indicate from your hand being held out,

^3
rather than stop as you did?
A. (Witness does not answer).
Q. That was the signal to stop !
A.

I did do it.

Q. There wasn't anything in your holding out your
hand where you had stopped your car, to indicate that you
were going through a^^atet
A. Yes, sir, I held my hand out.
Q. I am talking about at the gate, was there anything
[75] to indicate that you were going through the gate?
A. I held my hand out.
Q. That is a signal for turning as much as stopping?
A. Yes, sir.
Q. And you had actually stopped 1
A. Yes, sir, my kittle girl couldn't get out until I had
stopped.
Q. As I understood you Mr. Tomlin, Mr. Stanley's car
struclc your daughter just about the time she turned and
threw up her hands, the car was right on her according to
your statement?

A. Yes, sir, it was right on me when she got around and
looked up the road.
Q. And she threw up her hands as she looked?
A. Yes, sir.
Q. And the car struck her just at that time?
A. Just as she went forward to go over there to make
that entrance.

[76]

Ee-Direct Examination

By Mr. Allen;

"

Q. When she turned and looked up the road, Mr. Stan
ley's car wasn't in sight of you?
A.

No, sir, it was not.

Q. His car wasn't in your sight?
A.

No, sir.

Q. If when she turned and looked, if Mr. Stanley had
been looking, he would have been obliged to have seen her?
A.

Yes, sir.

Q. And then she threw up her hands, and then he struck
her?

A.

Yes, sir.

Q. If he had been looking when she looked up that road

could he have avoided striking her?
A. Yes, sir.
Q. And then she threw up her hands, and then he struck
her?

A.

Yes, sir.

Q. Did she or not, just as soon as she got to a point
where she could* look back up that road, did she immediately
look or not?

A. Yes, sir, she looked.
Q. She was a little girl 9 years of age ?
A. Yes, sir.
Q. How tall was she?
A.

[77]

Four feet.

Q. Mr. Harper has asked you about this road, I am
not asking you about the side he was on—

The Court:

Don't go over that any more.
By Mr. Allen:

I want to bring out how much road is open to an autoinobile opposite that gate, where this little girl was struck.
The Court:

He has stated that two or three times; the jury under
stands that.

By Mr. Allen:

Q. How much road was open to an automobile that is

not macadamized that a traveler could pass with safety and
ease—^the width in front of that gate where that little girl
was struck?
A. 25 feet that a man could use.

Q.
A.

25 feet to her left?
Yes, sir.

Q. They talked a good deal about a ditch, is there any
ditch there?

A. None to amount to nothing.
Q. Isn't it practically filled up?
By Mr. Sale:

That is cross examination, and lead'ng and suggestive.
By the Court':

The questions have all been gone over.
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By Mr. Allen:

Q. Did you or not, continue to hold your hand out after
vour car stopped, while your little girl crossed the road?
A.

I did.

Q.
A.
Q.
A.

When did you first begin to hold your hand out?
About 50 yards before I started to stop.
And continued to do so?
Yes, sir.

Witness stands aside.

[79]

MRS. LEE A. TOMLIN

Mrs. Lee A. Tomlin, sworn for the complainant.
Direct Examination

By Mr. Allen:

Q. Mrs. Tomlin, you are the mother of little Bernice E.
Tomlin?

A.

Yes, sir.

Q. She was struck on September the 30th, 1923!
A. Yes, sir.
Q. W^re you in the car?
A.

Yes, sir.

Q. Please state whether or not you saw your husband
give any sigTial that he was going to stop the car, if so, what?
A.. He held out his hand.
Q. When did he begin to hold out his hand?
A.

Just when he began to stop.

Q. How long did he continue to hold his hand out?
A. Until he struck my little child.
Q. Where were you sitting?
A.

In the back seat.

Q. Was any signal given by the car that struck your
[80]

little girl?
A. No, sir, I didn't hear no signal.

Q. Did you or not, see your husband look up the road
before Bernice got out of the car?
A. Yes, .sir.
Q. Did he have his hand out?
A. Yes, sir.
Q, How did she get out?
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A.

She got out on the right hand side.

Q. How far ivas she from the cat when she was struck
—could you say how far down the road it was?

A.

I couldn't exactly say—about 4 feet I never mea

sured it.

Q. I suppose you were greatly upset?
A.

Yes, sir.

Q. Would you undertake to say how far down the road
she was?

A. No, sir, I cannot say that.
Q. Are you satisfied no signal was given?
A. Yes, sir.
Q. Would you undertake to say how fast Mr. Stanley's
car was running, or do you know ?
A. I expect about 35 miles.
[81] Q. Have you driven an automobile much?
A. Yes, sir.
Q. Your husband owns an automobile?
A. Yes, sir.
Q. Has for years?
A. Yes, sir.

Q. Did you, or not, see your little child as she threw up
her hands?

A. Yes, sir, I seen her.
Q. Did you see her look down the road?
A. 1^0, sir.

'Q. From direction of which Mr. Stanley was driving?
A. No, sir, I didn't see her.
Q. Whyl
A. Because I had my baby in my lap.

Q. "What caused you to see her throw iier han le ii;j f
A. When he threw up his hands, and hollered.
Q.

What did he holler ?

A.

He said "Lord-ham-mercy.'"
Q. The car had srtruck her then?
[82] A. So close—
Q. Dashed on her immediately?
A. Yes, sir.

Q. You were sitting in the back with your l)aby?
A. Yes, sir. •
Q. And you didn't look up?
By the Court:
I think the questions are all suggestive.

77
Cross Examination

By Mr. Harper:
Q. Mrs. Tomlin, you said that you saw your daughter,
Bernice, when she threw up her hands, at the time she was
struck?

A.
Q.

Yes, sir.
I will ask you if you didn't say when you testified in
this case before, that ''you did not see your little girl at the
time she was struck, that you had your head down attending
to your baby."
- A. Of course I had my head down attending to the baby,
and of course, I looked to see when he hollered.
Q. I will ask you if this is not a correct report to your
;[83] questions and answers: ''You did not see your little
girl in the road at the t'mo she was struck?"
A. No, sir, I had my head do-wn 'tending to the baby at
that time.

Q. Well you say, when he hollered that drawed your at
tention? ' And you knowed something was going on? That
is what you stated before in answer to a question that Mr.
Brooks asked you I
A.

I don't know whether I stated that or not.

Q. I am not trying to embarrass you Mrs. Tomlin, but
I will ask you if you don't recollect stating that your baby
cried out, and he asked you if you meant "Bernice", and you
said "No, your baby in your lap?"
A. I did not see until he hollered, but I seen her when
her hands were up.

Q. I will ask you if this isn't a correct report : "I was
in the back seat, and saw my husband when he held his hand
out, and about the time he held his hand out, my baby
[84] began to make a noise, and I looked down to see what
was the matter,^ then I heard a noise from the car, and
then about that time, I seen the child where he had run over
her, and that was all I know?"
A. At that time it was all I could state, I was so shocked
at the time—^my little child run over and killed like a dog.
Q. Before that you did look up, and saw the car just as
it struck your child, and saw her when she threw her hands
up?
A. Yes, sir.
Q. Did you see Mr. Stanley turn his head and look back
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when Mr. Tomlin cried out ?

A.

Yes, sir, he looked back, turned his head and looked

back.

Q.
A.

How did you happen to see that?
Because I was looking, after he had struck my child,
of course, I was going to look.
Q. After he struck your child you. were then looking at
him?

A.

Yes, sir, I wanted to see what had hit her, and tried

to know who it was.

[85]

Q. How did you happen to see him when he was in
a closed car on the side opposite from you?
A. I saw him through the glass.
Q. See him through the back glass ?
A.

Yes, sir.

Q. Now, I will ask you if, in the previous examination
the question was not asked you, ''How far in front of the au
tomobile, was your little girl Bernice at the t'me she was
struck by Mr. Stanley's car," and you answered: "Well, you.
see, I don't know, the car was away down the road,' and had
done run over her, and thrown her to one side."
A. Well, it had, to the left hand side. There are lots of

things I can think of now, that I could not think of then, you
just let one of your children be run over like a dog in the
street, and you can't think of everything.

Q. You stated that was the first thing you saw before,
didn't you?
A. Well, a mother seeing her child run over and butch
ered up in such a way as that there, had to kinder come to
themselves.

Q. You realize that I am not trying to embarrass you
Mrs. Tomlin, but I want to call your attention to the
[86] statements that you have made some months after the
accident; now you make statements of which are quite
different, and I want to ask you which is correct?

A. I have had more time to study over it, and tliink to
myself.

Q. You have talked to your husband a good deal?
A. Yes, sir, a good deal.

Q. And since yon have talked it over with your husband,
you now make these statements ?

A. Of course, as the time goes on, H is more clearly in
my mind how it happened; at the t'me T was scared of coiirso.
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Q. In your examination before you didn't state bow fast
the car was going, or did you ?
• A. I don't know, I don't remember.

Q. The question was asked you, "Was or was not, the
car driven by Mr. Stanley?"
A.' I said the other time, 'going fast, in a storm."

Q. You did not undertake to fix the number of miles
[87]

per hour?
A. No, sir.

Q. How do you chance to do that now ?
A. It was going 35 miles an hour the way it passed our
car.

Q. You didn't sce.th'.s car at all before it struck your
child did you?
A. No, sir.

Q. And your impression of the speed was gone in that
brief glimpse of it?
A. Yes, sir, I could tell from the way he struck her that
he was going fast.

Q. Your baby was crying at the time, and making a
noise—you were giving it attention ?
A. I was look'ng down at her.
Q. Did you hear Mrs. Templeton toll your husband not
to let Bernice get out?
A. Yes, sir, T heard her tell him not to let her get out.
The first time he spoke to her to get out I heard it.

Q. Did you hear Miss Emily Hudson tell him not to
let her get out?

[88]

A. She did not say it, she didn't tell him, I was sit
ting right by him.
Q. You heard Mrs. Templeton tell him not to let Ber

nice get out?

A. Yes, sir, the first time he looked up the road, and
didn't see any car, he told her again.
Q. "Why did Mrs. Templeton tell him not to let her get
out?

A. She thought there might be some trouble.
Q. So Mrs. Templeton did warn him not to let Bernice
get out, and he looked back up the road, and did let her get
out ?

A. Yes, sir, I was listening out for her.

Q. You were on the alert, and thinking about hor safety
and vour child?
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A, Yes, sir.
Q. So you do recall distinctly hearing Mrs. Tenipleton
—not Miss Emily Hudson?
A. No, sir, she didn't say it.
Q. But you did hear Mrs. Templeton say It?
A. Yes, sir.
Q. And the reason she said it, she didn't want her to
run any risk?

[89]

A. Yes, sir, I guess so.
Q. I ask you if the reason Mrs. Templeton—

By the Court:

You have asked her that question.
Re-Direct Examination

By Mr. Allen:

Q. When Mrs. Templeton told your husband not to let
Bernice get out, you say Mr. Templeton had already looked
up the road?
A. Yes, sir.

Q. And at that time he saw no car com'ng, and told her
to get out and open the gate?
A.

Yes, sir, and still held his hand out.

By the Court:

What is the use of going over that, Mr. Harper brought
that out.

By Mr. Allen:

Q. Did Mrs. Templeton remark that Robt. Hudson, was
coming down the road?
A. Yes, sir,

Q. State what Mrs. Templeton said, if you can Mrs.
Tomlin?

A. She said Robt. and the children was coming down
the road, and he would open the gate, and Voorheis

[90] looked up the road to see where Roht. was, and he said,
*'They are away up the road, (Robt. and the chil
dren)—.

Q. Your husband looked back up the road, and he said,
they were up the road?
A. Yes, sir.

Q. Was there any reason why Bernice shouldn't get out.

,

-

Si

or anything, if there was nothing to indicate there was a car
approaching?
A. No, sir, no car was in sight anywhere.
Re-Cross Examination

By Mr. Harper:
Q. You say Mrs. Tomlin that you do recall that Mrs.
Templeton said "Robt. was up the road."
A. Yes, sir, and said ''Wait, Robt. would be on and
open the gate."
Q. Why didn't you say that just now when I asked spe
cifically what Mrs. Templeton did say ?
A. I just didn't say it.

Q. On your examination before Mrs. Tomlin I will ask
you if this question was not asked you. "Did you hear any
body tell your husband not to let Bernice get out to open the
gate." You state now, ''I didn't hear them tell her
[91]

that?"

A. My mind was on my baby.
Q. You didn't hear Mrs. Templeton say anything about
Robt. Hudson be'rg up the road to open the gate?
A. No, I didn's hear anything about that. A mother
has to have time to think, they cannot get up and state every

thing right at once. My mind had to come back to me—was
so shocked.

Q. This question was asked you months after this ac
cident.

A.

I am not over it yet, and I never will get over it.

Q. I understand your mind is not at rest, and wasn't at
rest at the time, but here are two different statements of
facts, and your deliberate answer was, "That you heard noth
ing of that sort" and now you state in response to my -ques
tion, that nothing of that sort was said. On cross examina
tion by Mr. Allen, you say you did.
A.

I have to have time to think, I have thought of a

heap of things that happened that I didn't think of at the
[92]

time. You let your child be run over and killed like a
dog, it will take your mind away from you too.

Q. Your mind has been refreshed by thinking and
talking about it?
A.

Yes, sir.

Q. But then, with that refreshment of your mind and
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talk, you still, and a while ago you didn^t recall that Mrs.
Templeton said anything about Eobt. being up the road until
Mr. Allen asked you?
A. Bessie Templeton told my husband to wait a while,
that Eobt. would be on and open the gate.
Q. You didn't say that in response to my question, but
to Mr. Allen's?

A.

Yes, sir.
Ee-Direct Examination

By Mr. Allen:

Q. Mrs. Templeton, have you ever been in Court, until
you were in court in this case?

A.

No, sir.

Witness stands aside.

[93]

MES. BESSIE TEMPLETON

Mrs. Bessie Templeton, sworn for the complainant.
Direct Examination

By Mr. Allen:

Q.
A.
Q.
A.
Q.
A.
Q.

Mrs. Templeton, where do you live?
Inglewood, Avenue,—^Bonton.
In Bedford County?
Yes, sir.
What is your address?
Lynchburg, E. P. D. 4.
What relation are you to Mr. Voorheis Tomlin?

4-

First Cousins.

Q. Were you in his car the day his daughter was struck

by Mr.
A.
Q.
A.
Q.
A.

Stanley's car?
Yes, sir.
Wliere had you all been?
My brothers.
Mr. Vaughan Hudson's?
Yes, sir.

Q. Do you recollect what time of day it was?
A.

About 5-15 o'clock.

Q. Did it happen right at Jno. Hudson's entrance?

83

A. Yes, sir.
Q. State how much of it you saw Mrs. Templeton?
A. I saw the child get out of the car and go around in
front of her Daddy's car, and Avhen she got out a little past
the center of the road, I saw Mr. Stanley's car strike her, and
knocked her dow and dragged her about 30 feet.
Q. How far did his car run after he struck her?

[94]

A.

About that same distance.

Q. And it struck her about the center of the road?
A. A little past the center, toward the left, toward the
gate.

Q. Was there anything to keep Mr. Stanley from see
ing her if he had been looking—any obstruction there?
A. No, sir.
Q. How far Avas she from her father's car down the
road when she was struck?

A.

About 12 feet when she was struck.

Q. Did you say anything to her father about her open[95] ing the gate?
A. Yes, sir, her father said ''Bernice get out and open
the gate," and I said, ''Wait and let Eobt. open the gate,"
and he looked and said Robt. was away up the road, and my
sister Emily told him he would open it and he told Bernice
again to get out, and open the gate, and she made an effort.
Q. Did you have any reason to think a car was coming?
A. No, sir, I didn't see any.
Q. Why did you say to him, "To wait for Robt. to
come ?"

A.
Q.
A.
Q.
A.
Q.
A.
i[96]

I thought it would save her of having to get out.
There was nothing to indicate she was in any danger?
No, sir, not when her father told her.
Did Mr. Stanley blow his horn, or give any signal?

No, sir, he did not.
Certain of that?
Very certain.
Q. How fast was he running?
A. Between 25 and 30 miles an hour.
Q. Was there room enough for him to pass the child

before he seen her?

A. Yes, sir.
Q. Even a few feet before he struck her?
A. Yes, sir.
Q. How close did Mr. Stanley pass to Mr. Tomlin's car?
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A.

Between two and three feet.

Q.
A.
Q.
A.
Q.

What part of Stanley's car struck the child?
His radiator, about the center of his radiator.
Do you know whether he had a bumper on his car?
No, sir, I do not.
About the center of his car?

A.
Q.

Yes, sir, about the center of his radiator.

Did you see her throw up her hands?
A. Yes, sir.
Q. What happened as she threw up her hands ?
A.

[97]

The car ran over her.

Q. Did you hear Mr. Tomlin say anything?
A. He threw up her hands and said "Lord-ham-

mercy" and when he said that, Mr. Stanley looked at him like
he was surprised.
Q. Are you certain of that?
A. Very certain.
Q. Was the child in plain view when Mr. Stanley looked
at him surprisingly?
A. Yes, sir, she was a little past the center of the road.
Cross Examination

By Mr. Harper:
Q. Mrs. Templeton where was Bernice sitting in the
car?

A. Standing in front of me.
Q. She had gone by you in getting out to open the gate?
A.

She was in front.

Q. She had not been sitting in your lap?
A.

Not as I remember.

Q. I am talking about the time the car drove up and
stopped?
A.

[98]

She was in front of me.

Q. You say you told Mr. Tomlin not to let Bernice
get out, that Eobt. would open the gate?
A. Yes, sir, I did, Robt. was back behind coming on.
Q. Y6U say he was coming on?
A.
Q.

Yes, sir.
How far behind was he?

A.

I don't know.

Q.
A.

Had you seen him?
No, sir.

M

Q. What made you think Eobt. was there ready to open
the gate?
A. We passed him—had just passed him.
Q. How far back?
A. I don't remember just how far.
Q. And you say your sister Emily, said Robt. what did
she say?
(Witness does not answer).

Q. Did you hear your sister Emily tell Mr. Stanley, not
to let Bernice get out, that-a car was coming?
A.

I did not.

[99] Q. Mrs. Templeton, you say Bernice got out and
went around the front of the car, and had gotten a litt'e past the center of the road!

A. Yes, sir, near the gate when the car struck her.
Q. Did she at any time look back to see whether a car
was coming before reaching past the center of the road?
A. She didn't look until just before the car struck her,
and when she looked she threw her hands up.
Q. So then, that she went around the car, and past the
center of the car—the center of the road, and close to the
gate before she even looked back?
A.

She was about the center of the road when she look

ed, and when she saw the car, she made a short step, just one
step.

Q.
A.

She had reached the center of the road before?
Yes, sir, before I saw her look back.

Q. You saw her all the time from the time she got out,
until the time she was struck?

. A.
[100] Q.

Yes, sir, I thought I saw her all the time.
So if she had looked back, you could have seen her

do that?

A.

Yes, sir, I suppose so.

Q. I will ask you if you did not state on the former trial,
when you were on the stand, ''that she did not look back at

all, untn she had reached past the center of the road, but that
she had gotten out of the car and ran around the front of the

car, and without stopping or looking?"

A. I said, "She went around the front of her Daddy's
car, and when she got past the car struck her, and I said she
didn't look until just before the car struck her, and when she
did, she threw up her hands,"
Q. I will ask you if this question and answer is not a
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correct report of what took place on the former trial?
A. ("Witness does not answer).
Q. And she did not look at all herself until the car was
right on her?
A. Well, I didn't see her.
Q. That is a correct report of the question and answer
[101] the last time?
A. Yes, sir.

Q. I will ask you if you also did not state in a statement
made by you shortly after the accident,'' That she ran around
the front of the car into the middle of the road?"

By Mr. Allen:
I think I have a right to see what she stated, they are
reading from the record, and I haven't a copy.
By Mr. Harper:
I am entitled to ask this question. What right have you

to a copy of testimony in a trial in which you did -not appear,
aiid for which you have not paid a penny.
By the Court:
Did he ask for it?

By Mr. Allen:
Your Honor well knows that, when a witness may be
asked a question, and each question and answer read aloiifi;
with other evidence, and other questions that the witness had

answered, may throw an entirely isolated view on the question
asked her; and the very fact that I did not appear, and
[102] knew nothing about the other trial, is the very best
reason that I should have a copy, and see that evidence
that he is reading from.
By the Court:
What do you want?

By Mr. Allen;
That they should present the evidence to me and let me
follow it.

By Mr. Harper:
I submit that there isn't the slightest justification in law
or practice for that, no more than any other information in
my hands should be turned over.

87
The Court:
Go on and answer.

By Mr. Allen:
Counsel for the complainant objects to counsel for the

defense continually reading the evidence of isolated questions
and answers without subnutting to counsel for the plaintiff,
the evidence so that the counsel for the plaintiff may be in a
position to intelligently interrogate the. witness, and that the
jury is also entitled to hear the statements of the wit[103] ness' entire evidence, and not pick out isolated state
ments.

By the Court:
If y6u have that copy I think he is entitled to see it.
By Mr. Allen:
I would like to see the copy of it.

By the Court :
Let him see it. Do j^ou know it to be a copy ?

By Mr. Harper:
It was submitted to me as. a copy from my client.
By the Court:
It is a duplicate, or the copyf

By Mr. Allen:
Copy signed in type writing.
By Mr. Harper:
Q. I will ask j^ou if this is not a correct report of what
took place on the former trial. "But when she got to the
point where she could look up the road and see a car coming,
there was nothing to prevent her from seeing a car
[104] coming?
A. She wasn't thinking of the car coming, she was
obeying her father.
Q. How fast was she moving when she went around
that car to open the gate?
A. I really couldn't say, but she—^very quickly.
Q. Wasn't she running?
A.

''Well—no."

By Mr. Allen;

All of this is being copied into the record if your Honor

m

please, and I object to the witness saying what this little child
was thinking; she is not here, and that is mere opinioned
testimony, and is being copied in this record. How could
she tell what she thought, and I ask you to strike that out.
By the Court:
I am not going to strike it out. I will let you pick it out.
By Mr. Allen:
Gentlemen, it is reasonably submitted, that it is not pro
per for the counsel for the defense to read into the record

the evidence from the other trial, including opinioned evi' dence, but that if counsel wishes to call the witness' at[105] tention to any specific matter, he should do so.
By the Court:
The court admits the evidence merely for the purpose,
that it is introduced for the purpose of contrad cting what the
witness said.

By Mr, Harper:
Q. Mrs. Templeton, did not little Bernice run around

the end of her father's car towards the gate -without looking
to see whether any car was coming down the road?
A.

She didn't run.

By the Court:
You asked her that before.

By Mr. Harper:

. Q. I will ask you if you did not tell Mr. McKuller, who
talked to you about this case shortly after it happened ' *That
Bernice ran directly in front of the car?
A. I told him that when she got out of her Daddy's car,
she went around the front, and when she got to the center of
the road, Mr. Stanley ran over her,' and he said, ''What
part of the car" and I said, ''The bumper", and he said
[106] "She was directly in front of his car," and I said
"Yes." I merely used that as an expression of moving
quicklj'.

Q. I will ask you if this is not a correct report of what
took place at the former trial at that very point: "WeU, now,
you say she was moving quickly,".! wiU ask you if you didn't
tell Mr. McKuller, that gentleman that spoke to you afeout it,
"That she ran around her father's car, and ran in front of
Mr, Stanley's car."
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A. ''Well, she was moving quickly, probably running.
Q. Who was moving quickly?
A. The little girl.

Q. "Well, as a matter of fact, didn't she practically
run, as children do?

A. ''I couldn't exactly say that she ran.
Q. That is what took place?

A. I cannot say that she was actually running.
Q. I have just read that you stated at the former trial,
"That she was probably running."
A.
Q.

No, sir.
You did not state that at the former trial?

[10,7] A. I said, "She was moving quickly, but not run
ning. ''

Q. And if the stenographer reported you as saying,
"probabl}'' running" it was an error?

A. Yes, sir, if it is actually running.
By Mr. Sale:

Q. Did you say she Avas probably riiiniiiig?
A.

Not as I remember.

By Mr. Harper:

Q. She was moving quickly, and probably running as
she approached the center of the road?
A. Yes, sir.

Q. Mrs. Templeton, I hand you a carbon statement,
type written statement; that purports to be a statement made
by you on October the 4th, 1923, in which you used the word
"Bunning" in describing the movements of Bernice Tomlin.

I will ask you if you did not sign the original, of which that
purports to be a copy?

By Mr. Allen:

Your Honor, this is just a type written copy, signed in
type writing—

By the Court:
That is for her to say.
By Mr. Allen:

The statement which she had signed her name to, un[108] less she can recall every word she said—
By Mr. Harper:

Q. Are you in a position to recall every word you said?
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A.

Well, practically.

By the Court:
If she can tell whether she signed it, it is all right.
Witness:

I didn't tell him how far she had gone.

By the Court:

Is that a copy of it, the original?
A.

Part of it is.

Q.

Is all of it there or not?

A.

I don't think so.

By the Court:
You cannot introduce that.

By Mr. Harper:
Q. I will ask you this. On the last trial when I exhibit
ed to you identically this same paper that I now hold in my
hand, and asked you whether or not you had signed it,
[109] and you answered "Yes I signed that." I wrote my
name down there.

By the Court;
Q. Can you prove this?
A. I showed him this paper, but I^ead tho words, "She
ran directly in front of Mr. Stanley's car," and passed the
paper back.
By the Court:
Q. What did you say?
A. I read part of it, and passed it back. I said I.signed
it.

By Mr. Harper:
Q. So you did sign a statement at that time, saying that
"Bernice ran in front of Mr. Stanley's car?"
A. Yes, sir,, but I used the word "ran" merely as an
expression for moving quickly.
Q. Mrs. Templeton, you stated in your examination a
moment ago, "that Bernice had gotten about 12 feet down
the road in front of her father's car before Mr. Stanley's car
struck her."

That is correct is it?

A.. Yes, sir.
Q. You stated that "Mr. Stanley looked back sur-

[110] prisingly or surprisedly," which did you say?
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A. Surprisedly.
Q. I will ask you if you said anything about seeing Mr.
Stanley look back, at the former trial?
A. No, sir, I don't think so.
Q. Why!
A.

I didn't think I was asked that!

Q.

You were under oath to tell the truth.

A.

I didn't think of it.

If it were
part of the truth that you say you saw Mr. Stanley look back
surprisedly, why didn't you state it?

Q. Didn't any body ask you that question this time?
A. No, sir.
Q. What prompted you to say it this time?
A. I just thought.
Q. Have you talked about this matter mth Mr. Tomlin
since the last trial?

A. Yes, sir.
Q. Did you discuss the evidence with him as to Mr.
Stanley looking?
A. No, sir.
Q. Didn't you hear him state Mr. Stanley looked
[111]

back?

A.

No, sir.
Q. And you simply recall that incidently now as one of
the things that you did see?
A.

Yes, sir.
Q. How did you see Mr. Stanley look back from a closed

car?

A. Through his glass. Side glass.
Q. You were sitting imniediately by Mr. Tomlin, were
you not, all the time?
A.

Yes, sir.

Q.

And you saw.him through the side glass?

A.

Yes, sir.

Q. And the car was at that time some 11 or 12 feet in
front of Mr. Tomlin's car?

A.

When it struck the car, or as it struck the child he

hollered.

Q. At that time Mr. Stanley's car had passed Mr. Tom
lin's car?
A. Just about.

Q. Mr. Stanley was on the left hand side of his car, op
posite you?

i«2

A. Yes, sir.
[112] Q. And you saw him through the side glass, with the
cars in those relative positions?
A. I could—just simply looked and saw him.
Q. Are you sure it was the side glass, and not the rear
glass?
A. Yes, sir, I am sure it was the side glass.
Q. Mr. Tonalin hollered just as the car struck the child?
A. Yes, sir.
Q. And that was some 12 feet beyond the front of his
car?

A.

Just about 12 feet.

Ee-Direct Examination

By Mr. Allen:
Q. Mrs. Templeton, I wish you would look at this chart,
and say just how this child got out of the car and went
around?

By the Coi^xt:
Your'are just wasting time.
By Mr. Allen:
' I am asking her to describe just how this child went
around its Father's car on to the center of road.
The Court:
Go on.

[113] A. She got out of the car on this side, (witness indi
cating on chart), and went right around in this direc
tion.

Q.

She passed very close to the front wheel?

By Mr. Sale:

We object to counsel for the complainant testifying, un
less he wants to go on the witness stand.

By the Court:
That is enough of that.
At this point, 1-15 P. M., Court adjourned for lunch.

Court convened at 2 o'clock P. M. pursuant to adjourn
ment.
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DE. B. B. WAEE

Dr. R. B. Ware, sworn for the complainant.
Direct Examination

By Mr. Allen:

Q. Dr. are you a practicing physician ?
A. Yes, sir.
[114] Q. How long have you been practicing medicine?
A. 21 years.
Q. Where do you live?
A.

Amherst Court House.

Q. Amherst County?
A. Yes, sir.
Q. Were you called in to examine Beniice Tomlin after
her death?

A. Yes, sir, on October the 2nd, an autopsy was held.
Q. Will you please state to the court and jury, what
you found in holding that autopsy?

A. On the left side of the head there was a gash cut
about an inch long, also one on the back, just above. On the

right side of her head, right back of her right ear, was a right
good size gash, and right much contusion under the skin, and
that bruise expended from above the eye; 2 or 3 gashes down
her back an inch long; and also the hips, and one or two on
the back, as well as on the left side, and many gashes and
bruises extending to the ankle on the right side.
Q. She had been embalmed then?
[115] Yes, sir.

Q. The physical injuries that you found, were they suf
ficient to produce death?
A.

Yes, sir.

By Mr. Harper:
We admit the accident was sufficient to cause death.

By Mr. Allen:
Q. From the examination that you made of her did it

show she had been dragged?

A. I think so, if not, she was hit with such terrible force,
she was knocked some 15 or 20 feet, but from the bruises it

looked as though she was dragged and carried along a good
distance.
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Q. Dr. you have driven a Ford Gar?
A.

Yes, sir, 7 years.

Q. Have you ever driven a Ford Coupe?
A.

Yes, sir.

Q. Could a person occupying another car to your right
as you pass them, recognize you if you are sitting in your
Ford Coupe, either with the glass up or down, could anyone
in the right side, sit in another car and recognize you, as he
passed in another car?

[116] By Mr. Harper:
I object.
By Mr. Allen:

Q. If they passed within two or three feet of you, could
you recognize them?

By Mr. Harper:
We object.
By the Court :
I sustain the objection.

By Mr. Allen:

Does your Honor rule that it is not a matter that re
quires expert testimony.

By the Court:
It is not expert testimony, and whether it is or whether
it is not, I sustain the objection.

By Mr. Allen:
Save the point please.
Q. "Within what distance could a Ford Coupe be stopped,
running 15 or 20 miles an hour?
A.

15 or 20 feet.

Q. Running 20 miles an hour, in what distance could it
be stopped?
A.

10 feet.

Q. Within what distance could it be turned out if you
saw an object—^how close could you get to it, running at the
rate of 30 miles an hour, and turn out.
A. 4 or 5 feet you might say.

§5
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Cross Examination

By Mr. Harper:
Q. Dr. You are speaking of your Ford—what you could
do in handling that?
A. Yes, sir.
Q. Yoiirs is a Ford Coupe, isn't it?
A. Yes, sir.
Q. Do you know of any difference in Ford Coupe's?
A. No, they are all alike.
Witness stands aside.

[118]

ROBT. HUDSON

Robt. Hudson, sworn for the complainant.
Direct Examination

By Mr. Allen:

Q. Where do you live Mr. Hudsoii f
A.

In Bedford County.

Q. Are you the son of Mr. Jno. Hudson!
A.

Q.
time his
A.
Q.
A.
Q.

Yes, sir.
Was Mr. Tomlin on his way to your home at the
daughter was struck?
Yes, sir.
Did you see him?
Yes, sir.
Where abouts, as nearly as you can tell, did Mr. Tom

lin pass you?

A.
Q.
A.

Over the top of the hill.
The knoll there?
Yes, sir.

Q.
A.

How far is that from your father's gate?
Just about 125 yards at the best I could guess.
Q. And he passed you before he got to the knoll?
A.

On the knoll.

[119] Q. It is in testimony, and shown by this map, that
the top of the knoll is about 150 yards, you have never
mentioned that?

A.

No, sir, I have not.
Q. That is where he passed you?
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A. Yes, sir.
Q. What did you see Mr. Tomlin do?
A. I seen him run on down there, and about 20 yar(fe
before he stopped he held his hand out there until he jumped
out of the car and hollered "Lord-ham-mercy" and then I
looked.

Q.

Did you see him hold his hand out before he got

there?

A. . Yes, sir.
Q. Did Mr. Stanley pass you and the car that struck the
girl, Bernice Tomlin?
A. Yes, sir.

Q. "Where did he pass you?
A. 87 yards behind Voorheis, I stepped it off..
Q. When did Bernice Tomlin get out of her father's car?
A. Just as Mr. Stanley passed me.
[120] Q. Did you see her get out?
A. Yes, sir.
Q. What side did she get out on?
A. Right hand side.
Q. Did you have any difficulty in seeing her get out of
the car clearly?
A. Yes, sir, I could see her clearly.
Q. Where did she go then?
A.

The last time I seen her she made around the auto

mobile; I looked back, my brother, and brother's children was
with me, and I looked back to get them out of the way, just
as he brushed by me, to see where they were.
Q. How fast was Mr. Stanley running?
A. About 25 miles an hour, the best I could judge.

Q. Did he show any indication of checking at all as he
ran down the road?

A.
Q.
A.
Q.

No, sir.
Did you hear him blow his horn?
No, sir.
If he had blown you would have heard it ?
A. I guess I would have, he was close enough.
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Cross Examination

By Mr. Harper:

Q. You say he had just past you when you saw the girl
get out of the car?
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A.

Yes, sir.

Q. And that was 87 yards from the place Mr. Tomlin^s
car was struck?

A.

Yes, sir.

Q. And you saw her go around the end of his car, that
was the last you saw of her, was it?

A. I seen her get out of the car, and I looked off, and
when he kinder brushed by me, I looked around to see about
the other children that was with me.

Q. You didn't actually see Mr. Stanley's car hit the
child?

A.' No.

Q. Now you were making an effort to get to keep com
ing to your father's place?
A. Yes, sir.

Q. And you had come into this road just below the top
of that grade hadn't you?
A.

Just below.

Q. On the side nearest the entrance to your father's
place?
A.
[122] Q.
A.

No, sir.
On the other side?
Yes, sir.

Q. And you had just passed over the top of the knoll
when Mr. Stanley's car passed you?
A.

No.

Q.

Not Mr. Stanley's car, Mr. Tomlin's car?

A. No, he passed me when I was just on top of the knoll.
Q, And you had gone from the top of the knoll which
was about 150 yards, down to some 87 yards before Mr. Stan
ley passed me.
A. I was 87 yards behind Voorheis' car when Mr. Stan
ley passed me.

Q. S oyou had gone 63 yards down this slope yourself
before Mr. Stanley's car passed vou. That is correct is it?
A.

63.

Q. 63 and 87 make 150 yards,—^that is correct isn't it?
A. Yes, sir.
Q. Were you on the left, or right hand side of the road
when Stanley's car passed you?
A. On the right hand side.

Q. On the same side of the road that Bernice got out of
the car on?

A.

Yes, sir.

Q. So that you were looking right straight down the
road?

A.
Q.

Yes, sir.
Tomlin's car was not betweeh you and her?

(Witness does not answer).
Q. She got out of Tomlin's car on the right hand side of
the road?

A.

(Witness does not answer).

Q. Well,—^if Bernice had looked back up the road at that
same time, she could have seen you?
A.

If she had looked.

Q. If Mr. Stanley could have seen her from that point,
why, She could have seen Mr. Stanley couldn't she?
A. 1 guess she could.
Q. Was there anything—any cars passing along there
at that time?

A.

No, two come in there going the opposite way.

Q. "^en did they come?
[123] A.
Q.
A.

Just before Voorheis stopped.
Had he passed you?
Who?

Q. Voorheis Tomlin?
A. Down to past me.
Q. How many cars come up the other way?
A. Two cars. Two passed me and passed on by me go
ing on over the hill.
Q. They past you going on over the hill?
A. Yes, sir.
Q. How many people in them ?
A. I couldn't tell you that.
Q. Da you know what sort of cars they were ?,
A. No, I don't Imow.
Q. Where were you when they passed you?
A. I was just—^I was about 95 yards back from Voor
heis when they passed me. .
Q. Did they pass on over the hill before Mr. Stanley's
car came on?

A. No, I don't think they did. Mr. Stanley's car was
right behind the children and I.
Q. You had gotten over to the right of the road to
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[124] get out of the way of those cars had you?
A. Yes, sir.
Q. "Were those cars following the other closely?
A. Not very.
Q. Did you wait until they both had passed you?
A.

For what?

Q. For them both to go by?
A.

What did I have to wait for?

Q. You were 97 yards when they passed you—^How far
were you from the car when they passed you?
A.

Just a little bit.

Q. Now, how much?
A. Something like 45 yards.
Q. So you were about 97 yards when the other car
passed you?
A. Yes, sir.
Q. And you were 87 yards when Mr. Stanley passed
you?
A, Yes, sir.
Q. Was there any way for these cars to have gotten
[125] off of that road without passing his car?
A.

I don't think so.

Q. Was there any other place for them to have gotten
off that road before they passed Mr. Stanley's car in the
next minute, you might say?
A.

No.

Q. You didn't go down to the scene of the accident as
I understand, Mr. Hudson?
A.

No.

Re-Direct EJxamination

By Mr. Allen:

Q. When she got out of that car, did she have her back
up the road from the direction in which you were coming?
A..

Yes, sir.

Q. Was there anything to keep Mr. Stanley from seeing
her get out of the car, and come around the front of her fath
er's car?

A.

No, sir.

By the Court:

They have asked those questions.
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By Mr. Harper:
Q. Didn't you say on the previous trial, *'That you
didn't think she could have seen Mr. Stanley's car?"
[126] A. No, sir.
By the Court:
If you all are going to use that record, he had the
same right to use it—he has got the same right to it that you
have.

By Mr. Allen:
But you make it a public one .when you examine the wit
nesses from it.

By the Court:
I think he has a right to see the record.
By Mr. Harper: ,
I have no objection.
By Mr. Allen:
It is utterly impossible for me as Attorney for the plain
tiff to read this record at this late moment, in an effort to see
what he did testify to.

By Mr. Sale:
Q. Mr. Hudson this question was asked you before; so
if Bernice had looked back, if you could see her, she could
see you, couldn't shef
A.

Sure.

Q. And if she looked back at that point in getting out
[127] of that car, she could have seen the Stanley car?
A. I don't hardly think so.
Q. What would have prevented her from seeing it—^the
Stanley car, when she could have seen you?
A. He was over on the left hand side, and I was on the
right hand side.
Q. Why didn't you say that?
A. I might have said it, but they asked it in such a rush,
I couldn't cqme right out and tel them .just everything.
Q. Now, Mr. Hudson, as a matter of fact, if Mr. Stan
ley was on the left hand, and you were on the left, wasn't it
an impossibility for him to see her?
A.

He was not on the left hand side of the road until he

passed me.

Q. She got out of the oar just as he passed you, so if he

IDl

was on the left hand side when he passed you; he was on the
left hand side when she got out of the car?
A.

Yes, sir.

[128]

Re-Direct Examination

By Mr. Allen:

Q. Was anything to prevent Mr. Stanley from seeing
that girl get out of that car, if he had been looking?
A.

No, sir.

By the Court:
Don't ask that question any more.
By Mr. Allen: We rest, that is aur ease.
By Mr. Allen:

If your Honor please, I have one or two more witnesses
I want to put on the stand when they come.
By the Court:
When we get through Vith the evidence we can do that.
[129]

Evidence Taken on Behalf of the Defense.
W. B. STANLEY

W. B. Stanley, the Defendant, sworn in his awn behalf.
Direct Examination

By Mr. Harrper:
Q. Mr. Stanley you are the defendant in this suit are
you?

A.

Yes, sir.

Q. Please state briefly, and in your own way, just what
occurred on the occasion when Bernice Tomlin was injured by
your car?

A. Do you want me to start at the beginning.
Q. State what you were doing?

A. I come down about 2 o'clock in the afternoon, and I
called up Miss Seward, and we went over Lock Mountain,
that is the other side of Lynchbui^.
Q. IVfiss Seward with you?
A. Yes, sir.

,«2
Q.
A.
Q.

Just rode around?
Yes, sir.
Where had you been?
Lock^s Mountain,—on the other side.

A.

Q. Where were you going at the time of the accident?
,[130] A. Coming back to Lynchburg.
Q. Were you in any particular hurry about anything?
A. No, sir.
Q. Did you have any particular engagement that caused
you to be m a hurry at all?
A, No, sir.
Q. Take it up from there, and tell the conditions as you
saw it?

A. I come over the top of knoll going on to town, and
going on down the knoll I saw this Tomlin car in front of me,
and I was about 50 feet behind him, and he slowed up and

stopped, threw out his hand like this, (witness indicating).
I was about 50 feet behind him when he stopped: he stopped
dead stra'ght on the road he didn't make any movements to

turn-in; I was following on behind him, so I turned to iny left*
to pass him, and just as I got right even with the fender of
h's car, this little girl, came right around his front fender,
and ran right in front of the car, and there wasn't any chance
for me to get out of the way.
[131] Q. Did you see him when he stopped his car?
A.

Yes, sir.

Q. Was there anything to indicate what the car was be
ing stopped for?
A. No, sir, not that I know of, except he just gave the
signal ,and when you are following behind them, it means for
you to go to the left to pass.
Q. There wasn't anything to indicate that the car was
going to drive through the gate?

A.

None in the world, if he had, he would have kept his

car in motion.

Q.
.stop his
A.
Q.
A.

Did you see any gate there when you first saw him
car?
No, sir.
Who was driving your car ?
I was.

Q. How fast were you going?
A. Not over 20 miles an hour; I don't think I was going
that fast.

103

Q. When you got just opposite his car this little girl
ran from in front of his car, in front of yours?
A. Yes, sir.
[132] Q. Had you seen her any time prior to the time that
she ran in front of your carl
A. No, sir, the first I saw her was when she darted in
front of the car when I was passing.
Q. Had your attention been attracted to anything, to
cause your attention to be fixed elsewhere?
A. No, sir, other than the road in front-of me.
Q. You say you were not going more than 20 miles an
hour at that time?
A. Not over 20 miles an hour if that much.

Q. Were you giving the car gas, or accelerating it in
any way?

A. I didn't have any gas on. •
Q. Why?
A. Generally when I get to the top of the liill I put my
foot on the gas.
Q. You were really running without the engine oper
ating?
A.- Yes, sir.
Q. How steep is that hill?
A. Not very steep, I cannot tell about the grade.
Q. It is not a steep hill?
[133] A. No, sir^ when you get down to where this accident
happened, you are nearly on a level.
Q. When did you first see Tomlin's car?
,
A. I saw it after I come over the top of the hill—he was
in front of me.

Q. He was going in the same direction?
A. Yes, sir, I didn't pay any attention to it until after
I saw him stop.
Q. When you come from the top of this hill, and saw
this car, he was getting ready to stop?
A. He was slowing down.
Q. So when he stopped you were about 50 feet behind
him?

A.

Just about 50 feet.

Q. How much space was there between his car and the
mail box that was immediately opposite where his car was
parked?
A. That road is about 18 feet, supposed to be 18 feet.

m
and I suppose it was about—^that left 12 feet for me to pass.
Q. Plenty of room?
A. Yes, sir.
Q. Was there anything, in your judgment, to indicate
[134] any danger in your going by there at the rate of speed
you were then operating?
A. No, sir.
Q. Any cars operating over any other section?
A.

No, sir.

Q. Had any cars passed you immediately on the other
side, of the hill ?
A.

The Hudson Car.

Q. The two cars that Mr. Hudson said he saw, did you
pass them? ,
A.

Not that I know of.

Q. You did not pass any cars going in the opposite di
rection with any appreciable time?
A. Not that I know of. I passed another car one the
other side of the hill. We spoke to the people in the car.
Q. You saw this little girl run around in front of her

father's car, immediately in front of your own car?
A. Yes, sir.
Q. What did you do when you saw her first?
A. It knocked all the props from under mo, and I said
'']V[y God", and I tried to turn the car, but there wasn't any
chance for me to get out of her way. I tried to turn
[135] to the left.

Q. , Did you put on the brakes?
A. I might have put ipy foot down on the accelerator,
but I thought I put it on the brakes, I was so excited at the
time she darted m front of my car.
Q. You did put on the brakes?
A.

I did.

Q. And used every effort you could, that occurred to
you at the time?
A. Yes, sir.
By Mr. Allen;
Don't lead the witness.

By Mr, Harper:
.
Q. You did put on the brakes!
A. Yes, sir.
Q. You said a moment ago that you attempted to turn
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to the left, was that over towards the gate?
A. Over towards the gate or mail box—it was to the
side a little—straight across from Mr. Tomlin's car.
Q. What distance did your car go before you stopped it?
A.

37 feet.

Q. Mr. Tomlin has stated and has shown on the map
he has introduced here, the spot where he claims your
[136] car stopped, after striking the little girl? Is that cor
rect?

A.

Not that I Imow of.

Q.
accident
A.
Q.

Did you go back at any time to look at this scene of
and take any measurements?
Yes, sir, three or four of us.
Did you replace the conditions as you recalled them,

and take measurements from the locations?

• A.

Q.
.1.
Q.
A.
and !VIr.
Q.

Yes, sir.

You say it stopped within 37 feet?
Yes, sir.
When your car stopped what did you do?
I jumped out and ran back to where the child was,
Tomlin got there just the same time I did.
You got back there the same time the father did?

A.

Yes, sir.

Q. Wliile I think about it, did Mr. Tomlin say anything
to you about you not know'ng you had struck the child until
he hollered?

A.

No, sir, not that I heard.

[137] Q. You saw the child and knew you had struck her?
A.

Sure.

Q. And you did not look back at him but was managing
the machine?

A.

I certainly was.

Q. When you got back to the child what happened?
A. I put my hand on his head, and said to him, "how
soiry I was", so in the meantime, Mr. Tuttle came up in his
car, and Mr. Tuttle asked something about taking the child
to the hospital, and Mr. Tuttle told me he would take the child
to this hospital, and Mr. Tuttle said, ''Don't put the child in
the car like that, wrap it up", and Mr. Tomlin said, "here is
a man that won't refuse me", and so he brought the child on

over and put it in my car, and Mr. Tuttle followed him up
there, and said, "Don't put that child in this car, because
there is no room for it", and he asked for a sheet to wrap
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the child in", to take it to the hospital, so Mr. Hudson went
on over to Mr. Hudson's house and got a sheet.
By Mr. Allen:
Q. Which Hudson?

[138] A. Mr. Hudson, I don't know which one, I sa^ him
here. I ran jumped tlje fence and ran on over there and met
him, got the sheet out of his hands and wrapped the child up,
and Mr. Hudson got in Mr. Tuttle's car, and come on to the
Hospital with them.
By Mr. Harper:
Q. Did you decline to permit the use of your car to

bring the cliild to the hospital?
A. No, sir.
Q. It was Mr. Tuttle who suggested that the child
wrapped before she was taken away?
A.

Mr. Tuttle was the first one to suggest that.

Q. As a matter of fact is there any room in a Ford
Coupe to comfortably take an injured person anywhere?
A. No, sir, it is not wide enough.
Q. But you made no objection to the use of your car?
A.

No, sir.
Q. It was Mr. Tuttle who suggested that?
[139] A. Yes, sir.
Q. What occurred after that Mr. Staii^ey?
A. Mr. Tuttle took the little girl on to the hospital, so
I took Mrs. Tuttle and the young lady that was with them
and piled them up in this Coupe, and went straight to the hos
pital, and went over there and seen the Dr. and told him to do
everything in the world he could do.
Q. Did you see Mr. Tomlin there?
A. I got there before he did.
Q. Did you see him after he got there?
A. I left and went over to the Chief's home, and he told
me to go home and after I went home and told my mother, I
went back to the hospital, and when I got there he was there.
Q. D'd you have any conversation with h^'m?
A. Yes, sir, I told him how sorry I was, and I said ''I
stopped my car in 15 feet", and he said he had measured it,
and it was 30 feet", and I said, "This is not a time for you
and I to argue."
Q. He told you he had measured it?
A. Yes, sir.
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Q. And it was 30 feet?
[140] A. I told him I stopped my car in 15 feet.
Q.

Was Mrs. Seward on the front seat of the car with

yon?

A. Yes, sir.
Q. Was she there when the conversation took place be
tween you and Mr. Tomlin- ?
A. Yes, sir.
Q. Did you know Mr. Tuttle before this accident?
A. No, sir, I never saw him before that I know of.

Q. When he drove up that was the first time you had
ever seen him?

A.
Q.
A.

Yes, sir.
Did you know Mr. Tuttle?
No, sir.

Q. They have stated that they heard no signal from
your car of any sort indicating your approach to this car of
Mr. Tomlin's. State whether or not you did give signal, and
why?

A. I blew my horn when I saw he had his hand out—I
blew my horn when I saw he was going to stop, that is the
signal for passing.
Q. Look'ng back over the circumstances as they now ap
pear to you, can you think of anything that might have
[141] been done after you saw the €hild run out in front of
your car, that you didn't do to avoid the accident?
A. No, sir, I did all in my power. I might have made a
mistake in trying to stop, but I did the best I could under the
circumstances.

Q. Mr. Tomlin, I think it was, stated Mr. Stanley that
your car struck this child and afterwards dragged her some
distance over towards the gate in a ditch and back on to the
edge of the ditch and into the road, tell how that was?
A.

I never ran off of the road at all.

Q. What is the character of that entrance leading into
Mr. Hudson's place. Is it hard surface road, or a dirt road?
A.

Dirt road.

Q. What is the condition of the ditch in front of that
entrance?

A.

So far as the entrance is concerned, all along there

is a ditch on both sides.

Q. Do you recall the width of that entrance?
(Witness does not answer).
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[142] Q. I will ask you if there is any well defined road
leading into that gate?
A. 100 yards behind you, you couldn't tell that there
was a gate there.
Q. Nothing to indicate that there was a gate there at
A.

No, sir.

Q. Did you go back up the road after this accident hap
pened to see how far up the road you could see this gate and
mail box?

A. I went back up there 100 yards, or 100 feet, I have
forgotten which it was, but I think it was 100 feet, and you
couldn't tell there was a road through there.
Q. Anyway, until you got down' pretty close to the
stopped car and mail box, you couldn't tell that there was any
road leading off there at all?
A. No, sir.
Q. And you did not leave the road there with your car
at all?

A.. No, sir.
Q. And your car was stopped from the t'me you put on
your brakes from the time you first saw this car, when
[143] she ran out in front of the car, in 37 feet?
A. Yes, sir, 37 feet.
o

Cross Examination

By Mr. Allen:

Q. So you mean Mr. Stanley, that you didn't leave the
macadam part of the road?
A. I didn't leave the macadam part of the road.
Q. There was nothing to make you turn out before you
got to Tomlin's car?
A. No, sir.
Q. Do I understand you to state that when your- car
came along this child ran out in front of your car?
A. She didn't run right straight.
Q. Suppose this pad is Mr. Tomlin's car, and .this is
your car; and you say when your car got along side of his
car—I want the jury to see this.
A. She must have been right up here, (using pad), she
ran towards the car just this way.
Q. She ran back up the way from which you came?
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A.

Yes, sir.

[144] Q. Tlie gate was like—right here (using pad).
A.

Yesi sir.

Q. Mr. Tomlin's car was to your right"?
A. Yes, sir.
Q. This is your car?
A. Yes, sir.
Q. Where is the maili box?

A. The mail box is right here (witness indicating).
Q. Now, where is the gate, show us right here?
A.

The gate is right there.

Q. She came right this-way, and ran into your car (in
dicating on map).

A. She was- a little below where- the gate was to open,
and she ran just that way (indicating)(.

Q. If she was below, she would have to run this way
would she not?

A.

No, because if she went^—.

Q. Look.at this space here; there is the gate, and there
is the mail box, and where does the gate open, right here?
A. On this side his car was, and the gate farther
[145] down.

Q. Wasn*t his car opposite the mail box?
No, sir, it was below the car.
Q. I am talking about the front part ?

A.

A.
Q.

No, sir.
The road is wider there?

A. 18 foot all along—
Q.
A.

The road is 30 foot there isn't it ?

I don't know,.sir.

Q. Do you mean to say the road in front of that gate,
across to the other side of the road, on which Tomlin's car

was, that the road is only 18 feet—^that there was only 18 foot
on Tomlin's side—^between him and the gate?
A.

I don't know, I never measured it.

Q. You are certain he was within 50 feet of your car
Vhen he stopped?
A. Yes, sir.

Q. Did you change your method of running?
A. I wasn't running fast.
Q. You are satisfied you were in 50 feet of him?
A. Yes, sir, about .50 feet.

[146] Q. And she couldn't get out until he stopped:?.
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A.

No, sir.

Q. Didn't you tell Mr. Vaughan Hudson, at the hos
pital, "that if you blew your horn you didn't know it!
A. No, sir.
Q.

You deny that?

A.

I do.

Q. Didn't you tell him you didn't know whether you
were running 30 miles—^that you might have been running 30
miles, or more or less?
A. No, sir, I did not.
Q. Didn't you tell him that if Tomlin held out his hand,
you didn't see it, you didn't remember it?
A. No, sir, I did not.
Q. Didn't you know that the law requires you when a
car is going in the same direction in which you are going, and
is running in front of you, and wants to pass that you cannot
pass that car faster than 10 miles an hour?
A. No, sir, I don't know it.
Mr. Harper:
I object to that, that is a matter of law.

[1471

The Court:
Go on.

By Mr. Allen:

Q. Consequently, you paid no attention?
A. No, sir.
Q. What kept you from seeing that child as she passed
in front of that machine?

A. I could not see through the radiator.
Q. Her father's car kept you from seeing herf
A. The radiator kept me from seeing her.
Q. The radiator obstructed the road so you couldn't
see her?

A.
Q.

Yes, sir.
Don't you know the law is, that if the road is ob

structed as you run down it, you must not run at a speed ex
ceeding 15 miles an hour, until it is unobstructed?

By Mr. Harper:
I object. This road was unobstructed. The man's car
was sitting over on the side of the road, do you call that an
obstruction.

Ill

By Mr. Allen:
Q. That obstructed the part of the highway that was
[148] in front of that automobile, and kept you from seeing
that automobile?

A. I didn't see anybody.
Q. That is just exactly the reason why the law requires
you to run that way?
A. I didn't see anybody, until she was right on my car.

Q. Do you deny that if you had been looking as you
come down that road that distance of 150 yards, that you

could have seen that girl get out of that automobile on the
right hand side.
A. No, I wouldn't deny it—if I was on the right hand
side of the road, do you guess I could see all that was down
there.

Q. Where did you begin to turn out to pass him?
A.

I don't know exactly.

Q. How far were you back of him when you turned out?
A. I didn't begin to turn out until he stopped.
Q. You didn't change your course until you struck
[149] the girl?
A.

I don't think so.

Q. Then you didn't turn off enough to get off of the
macadam road?

A.

No, sir.
Q. You didn't turn out much?

A. I couldn't help that; if it had been my mother, I
couldn't have helped it.
Q. You didn't see her?
A. I didn't see her until she ran into my right fender.
Q. She was facing your car?
A. Yes, sir, her face was up the road.
Q. Why didn't you strike her in the face?
A.

I don't know how I struck her.

Q. We had the Dr. here to examine her, and all the
places were on her back and side.
By Mr. Harper:

I object to that.
By the Court:
The record will show.

By Mr. Allen:

Q. How close did you run to Mr. Tomlin's car?

i
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A. I passed it about 2 feet, or 2 1-2 feet.

[150]! Q. Don't you know; the law is in passing a car stand
ing, that you must give ample roadway for the protec
tion of life and property?
A. I didn't have but 3 feet on the other' side. I passed
as near as I could.

r Q . Your statement is, that in passing Mr. Tomlin, you
passed with 2 or 3 f^et of his car ?
A. Yes, sir.

Q'. And that only left you about 2 feet on the other side?
A.

Yes, sir.

Q. There wasn't any other space between!
A.

I couldn't run over the mail box.

Q; You have just stated that the front of his car was
just about the mail box?

A. She had to come around in front of her father's car,
which was beyond the mail box..

Q. You don't suppose she was walking right straight by
the radiator—?

A.

She come by there.—

Q. Do I understand you to state, I don't recollect just
what you did state, ''that you deny stating to Mr. Tomlin
that there wasn't: room enough in your car to carry
[151] her?

A. I absolutely do deny that.

Q. How many did go with you in your car ?
A.

Three;

Q. "With yourself?

A. Four with myself. Two were sitting, in each others
laps.

Q. The little girl was unconscious?
A. I think she was, yes, sir.
Q. And'you say you went down and mot Mr. Hudson
and got the sheet?
A. Yes, sir.
Re-Direct Examiiuition

By Mr. Sale:

Q. You spoke about the distance. How far •back could

you see that gate, you seem to be undecided'as to whetlier you
mean to say 50 yards or 50 feet?
A. 50 yards.
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By Mr. Allen:
I object to him reading his evidence on that.

By the Court:
The jury got that.
Witness stands aside.

[152]

MISS VIOLA SEWARD

Miss Viola Seward, sworn for the defense,
Direct Examination

By Mr. Harper:
Q. Were you with Mr. Stanley on the occasion of this
accident, when Bernice Tomlin was killed?
A.

I was.

Q.

Where had you been?

A.

Over the mountain road.

Q. You had just been out for a pleasure ridel
A. Yes, sir.
Q. Where were you going at the time of this accident?
A. Coming home.
Q. Were you in any special hurry?

A. No. *

.

'

.

Q. Did you have any special engagement to meet that
would cause you to be in a hurry ?
A.

No.

Q. As a matter of fact, were you hastening at all, on
That occasion?
A. No.

Q. Where did you first see this car of Mr. Tomlin's?
A.

Down the road.

[1531 Q. Was there a speedometer on Mr. Stanley's car? .
A.

No.

By Mr. Harper:
It is admitted by counsel for the defendant that there is
no speedometer on Mr. Stanley's car.
Q. Miss Seward, when did you say you first saw Mr.
Tomlin's car?

A.

When we got in about 50 or 60 yards of the car, 1

should say.
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Q. What was Mr. Tomlin's car doing at that time!
A. It had stopped.
Q. Did you notice any signal that he was giving, or had
given for them stopping?
A. Yes, sir, he had his hand out.
Q. He had his hand out?
A. Yes, sir.
Q. The ordinary signal for cars stopping?A. Yes, sir.
Q. When you saw this car stop, and Mr. Tomlin's hand
out, was there anything to indicate what he intended to do
•with the car?

A.

None whatever, and he was standing on the right

[154] hand side of the road.

Q. Did you see any gate there on the other side of the
road?

A. I did not, no, sir.
Q. When did you first see the gate?
A. After the accident occurred, I noticed the gate.
Q. Was the gate visible from the 50 or 60 yards back,
where you first saw the Tomlin carl
A.

Q.
A.
Q.
A.
Q.
mating
A.

No.

Was Mr. Stanley driving the car, or ycu ?
Mr. Stanley.
Do you drive a car yourself?
Yes, sir.
You know something about the speed of cars, esti
it?
Yes, sir.

Q. In your opinion, what speed was Mr. Stanley driving
his car at the time he was approaching Mr; Tomlin's car, and
at the time the little girl was struck?
A.

Between 15 and 20 miles an hour.

Q. Was he giving the car gas—^was he excellerating
[155] it in any way giving it gas?
A. No, sir, running it in the usual manner.
Q. In your opinion, he was not exceeding 20 miles an
hour?

A.

No, sir.

Q. Did Mr. Stanley give any signal as he approached
Mr. Tomlin's car?

A. Yes, sir, he blew his horn before he got to the car.
Q. When did you first see little Bernice Tomlin, who

us
was injured?
A. Wlien I first saw her she was right in front of Mr.
Stanley's right fender—right in front of me.
Q. You were sitting on the right?
A. Yes, sir.
Q. Did you see her when she got out of the car that she
had been riding in?

A. No, when I first saw her, she ran in front of our fend
er. .

Q. And you say she ran in front of the right fender?
A.

Yes, sir.

Q. Do you mean she was running when she came in
,[156] front of the Stanley carl

A. Yes, sir, she ran across the road, she started run
ning across the road.
Q. What did Mr. Stanley do to indicate that he had seen
the child?

A.

He cut his car to the left and stopped it as quickly

as he could.

Q. What did he do to stop it ?
A. He put on the emergency brake.
Q. What did he do ?
A. He put on the brake, cut down the gas, and stopped
as quickly I thought, as he could.
Q. Was there anything else he could have done?
A.

No.

Q. How far did his car travel after he saw the child,
and endeavored to stop, before he actually did stop?
A.

About 35 feet.

Q. What happened after the car stopped?
A. We got out of the car; he went to the accident, and
I passed on and went to the Tomlin car to speak with the
mother of the child, and I came back to the accident.

Q. You passed the child and the father, and went and
spoke to the mother?
A.

Yes, sir.

[157] Q. Mr. Stanley had gone directly to the child and
father?

A. Yes, sir, he stopped there, and when he came, he
also went to the Tomlin car, and said a word to Mrs. Tom

lin, and then followed him back to the accident which was
done very quickly.

Q. Did anybody else come up at that time?

oM6
A.

Mr. and Mrs. Tuttle.

Q.
A.
Q.

Had you ever seen them before?
No, sir, I had never seen them before.
Had the child been removed from the road when Mr.

Tuttle came up?
A. No, its father seemed to be in an act of taking it up
when they came up.
Q: What was done with the child, if you know?
A. Mr. Tuttle came up at that time and offered his as
sistance, and said ''get a sheet and wrap the child in order
to bring it on to town," in the mean time it was put in Mr.
Stanley's car, and Mr. Tuttle insisted that they take the
child out of that little car, and wrap it up in a sheet, and he
would bring it to town.
Q. Did Mr. Stanley, at any time, in your presence, de
cline to use his ear for any service in connection to the acci
dent?

A.

He did not.

[158] Q. You were with him during the whole of this occa
sion, so as to know whether he did or not?
A. Yes, sir, Mr. Stanley did not say anything like that.
Q. But Mr. Tuttle did suggest that it be taken in his
car instead of Mr. Stanley's?
A. He did, and it was wrapped up and put in his car
and taken to the hospital.

Q. Do you know who went after this sheet that was sug
gested?
A.

I think one of the Mr. Hudson's.

Q. After the child was put in Mr. Tuttle's car, whav: oc
curred?

A. They went on to the hospital.
Q. Did you hear any conversation belweou }.lr. TomL . i
and Mr. Stanley after they got to the hospital?

A. Mr. Stanley went to him and told him how sorry -he
was, and expressed his sympathy, and Mr. TomHn told Itim

something about running fast, and then Mr iStan^ey t(ild h n
he was not running fast, but that they would not argue it at
that time.

Q. Miss Seward, did any cars pass Mr. Stanley going
in the opposite direction, any where near the top of
[159] the little knoll we spoke of as letting down on the
scene of the accident?

A.

No, I didn't see any.
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Cross Examination

By Mr. Allen:
Q. What was the position of the little girl Miss Seward,
when she was struck?

A.

She was running across the road.

Q. in what way?
A. Straight across the road..
Q. Where was she struck?
A.

I don't know where.

Q. Did she have her face or back to the car?
A. She was running sideways, but was looking the way
we were coming when I saw her.

Q. She was looking the way you were coming?
A. Yes, sir.
Q. She was running toward your car?
A. No, straight across.
Q. Didn't run towards your car! .
A. No, sir.
Q. Certain of that ?
[160] A." Yes, sir,
Q. Didn't have her face towards your car? •
A.

Her head was inclined towards the car.

Q.
passed
A.
Q.
A.
Q.

Were you along side of Mr. Tondin's car or had you
Mr. Tomlin's car when you struck her?
She ran out right in front of Mr. Tomlin's car.
Where was your car when you struck the child?
Right along side of Mr. Tomlin's car.
Just like these two pads?

A.
Q.

(Witness does not answer).
This is Mr. Tomlin's car, and this is Mr. Stanley's

A.
Q.

I don't understand what you mean.
Was 3^our car in front of Mr. Tomlin's car, or

car?

on the level with his?

A.

On the level with his, practically the same as far as

I could see.

Q. So the back part of your car, when you struck hei
was very near with the back part of Mr. Tomlin's car?
A.

Ours is a Ford car.

[161] Q. If your car had been as long as Mr. Tomlin's car,
the back of your car would have been about level with
Mr. Tomlin's car?
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A.

Bound to have been in front, because the child was

in front of the car.

Q.
A.

How far in front would you say she was?
I really don't know how many inches she ran out

in front of that car.

Q. What did you say Mr. Stanley did!
A. I said he turned his car to the left, and put his emer
gency brake on.
Q. What did you say about the gas?
A. I said he shut off the gas.
Q. Just as he struck her?
A. Practically as he struck her.
Q. He said when he was on the witness stand that he

shut off his gas as he came down the hill?
A.

I say that too.
Q. Now you tell the jury that he didn't shiit off thd
gas until he struck her?
A. He shut off part of his gas going down the hill, and
when he struck the child he shut it off entirely.
Q. Had Mr. Stanley seen the child before he struck
[162] her?
A.

I don't know.

Q. You don'^ know whether you could have seen the lit
tle girl when she gpt out of the car or not ?
A.

I didn't see her.

Q.
A.

Did you look to see where this entrance wast
Nothing to indicate that there was an entrance there

until after the accident.

Q. Wasn't there a mail box there?
A. Yes, sir, but I didn't notice that.
Q. And -this man stopped this car, with liis extended
hand out?

A.

Yes, sir, he put his hand out, but he did not keep it

out.

Q. You saw him put it out though?
A. Yes, sir, I saw him stop his car.
Q. You are not in a position to say how fpr back np
that road anyone who is on the lookout, can see that gate?
A.

A.

I don't think I could see it for sorae distance.

You have never looked to see how far you could

[163] see it?
A.

I have never been asked.

Q. It is in evidence, it would be easily seen by a car
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coming down the road 50 yards from the gate. You are not
prepared to deny that are you?
A.

I cannot say about that.

Witness stands aside.

[164]

MR. C. R. TUTTLE

Mr, C. R. Tuttle, sworn for the defense.
Direct Examination

By Mr. Harper:

Q. Mr. Tuttle please state to the jury in your own way
just what you know about the accident in which Bernice TomLn was killed on September the 30th last?
A. I was out driving with my family that afternoon, on

Sunday even'ng, and just before arriving on the scene of ac
cident, I noticed there was a car parked to the r'ght in front
of me, and by the time that I came upon the scene, I saw
there was an accident, and I pulled my car to the right, in
front of the car that was parked to the right, which was Tomlin's car, and I noticed a man to the left kneeling, and I saw
there was a child that seemed to be hurt, and when I got out

of my car, I walked to this man, and asked him if I could help
him, and he said "go get a Dr." and I told him, "To put the
child in my car, and I would take it to the Dr.," so "He pick
ed the child up and started to the car," and I requested him
not to put the child in the car in that condition, and request

ed him to get a sheet to wrap it in, and he turned very quick
ly and started to the car which was parked to the left, and
he remarked on the way "Here's a man that will not refuse
to take the child to toAvn."

[165] Q. D^d you know Mr. Stanlev before that time?
A. No, sir, and I followed him, and he opened the

door, the best I remember, but I know he set the child up in
the car, tried to make it sit up in the car, and the child was
unconscious and b'mber, and couldn't sit up, and I said, "Man

you can't carry this child to tow like that," it has to have
someone to attend to it, "Let's put it in my car," there was
some time lost while he was taking the child to the cars; he

was very excited, and I turned to someone in the road, and
asked to go and get a sheet and they did, and the child was

put in this sheet, and I got In the back of the car myself and
took the child and laid it down, then I was thinking about
who was going to care for it while I drove to town, and I hap
pened to see a man to the left on the opposite side of the car
and I asked if he would go, and they said it was Mr. Tomlin,
and another man came up and offered to go, who happened
to be Mr. Hudson, and we went to the Memorial Hospital.
Q. When you saw the child lying in the road, what
[166]-position did she occupy with reference to his parked
• car?

A. She was about 25 feet in front of his car, on the left
hand side of the road.

Q. Was there any blood stains or anything to indicate
the child had been there any length of time?
A.

I didn't notice.

Q.

You know whether the child had been moved from

the position which was first reached by the father, when you
got there?
A.

I don't know.

Q. The child was on the ground and the father sup
porting it when you came up?
A. Yes, sir.

Q. Mr. Tomlin stated that he had been to Mr. Stanley's
car, when Mr. Stanley had suggested that there was not room
enough in h s car to^ake the child to town, he was then go
ing back towards his own car when you came up. Is that cor
rect?

A. Mr. Tomlin was kneeling over his child on the
ground when I came up, and when I asked h^m about

helping him, he asked me to get the doctor, and I told him I
would take the child to the hospital myself, and he then
picked the child up and started to my car, and I asked
[167] him to put a sheet around the child, and he seemed to
resent it, but I didn't pay any attention to h'm, because
he was excited, and I said, "here man, I couldn't refuse to
take your child to the hospital," he was then at Mr. Stan
ley's car trying to sit the child up in his car.

Q. • Did Mr. Stanley at any time indicate in any way
that he did not desire his car to be used?

A. On the other hand, when Mr. Tomlin said this, Mr.

Stanley remarked,

will carry it, I will do anything."

Q. Have you been back to the scene of this accident,

and made measurements of the distance and conditions?
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A. Yes, sir.
Q. Have you a memorandum?
A. Yes, sir.
Q. How far does your memorandum show that that
gate is visible from out the road the direction from which
the Stanley car was coming?
A. I haven't that on this memorandum, but my recol
lections, is, it is between 90 and 95 feet.
Q. Now you say about 25 feet of space between Mr.
[168] Tomlin's car and whore the child was lying on the
ground?
A.

Yes, sir.

Q. ITow far beyond that spot was Mr. Stanley's car?
A.

12 feet.

Q. Making a total distance of 37 feet Mr. Stanley's car
was parked in front of Tomlin's car, when you came up?
A. Yes, sir.
Q. Do you recall making any inspection of the entrance
road through that gate?
A. Yes, sir.
Q. Was there anything Icad'ng to the gate—?
A. There is nothing you could tell—.
Q. Within about 30 or 40 feet you could tell.
A. If you hesitated long enough you could tell a gate
was there, but at 80 or 90 feet you could not tell.
Q. What was the general appearance of the ditch across
by the mail box, and across that entrance through that gate!
A. Macadam road 18 foot, and about 15 foot over to the
first post— a little place suitable for turning.
,[169] Q. In other words, the ditch continues right across
the road entrance?

A.

Across the road—there is nothing specially to indi

cate there is a road across there.

Q. Were you at the hospital when Mr. Stanley came
there?

A.

Yes, sir.

Q. Were you there when he had any conversation with
Mr. Tomlin afterwards, or not?
A. I don't remember directly, the conversation with
Mr. Tomlin at that time.
was there.

Mr. Tomlin wasn't there when I

__422
Cross Examination

By Mr.
Q.
A.
Q.
A.
Q.

Allen:
Yon didn't see anything of the accident?
No, sir.
You don't know how it happened?
No, sir.
You don't know how far the child was dragged and

carried.

A. No, only I could estimate it from the distance.
]170] Q. You didn't measure it that day where the child
was, when you saw the father leaning down over her?
A. No, sir.
Q. You went back there afterwards?
A. In about 30 days.
Q. How did you happen to go back there, at whose re
quest ?
A. At Mr. Harper^s request.
Q. That was 30 days afterwards?
A. Yes, sir.
Q. As well as you can recollect, where you first saw
that child, it was 25 feet from the father's car?
A. Yes, sir.
Q. It might have been more?
A. Yes, sir, it might have been, but not more than that
I don't think.

Q. Mr. Tomlin says it was 37 feet from his car, from
where she was dragged?
A. No, it wasn't that much.
Q. Where was Mr. Tomlin's car, according to your rec
ollection?

A,

Parked on the right pf the road, opposite the mail

box.

Q. Which part was opposite the mail box?
[171] A.

About half and half.

Q. You say Mr. Tomlin's car was parked about mid
way across from the mail box?
A. Opposite.

Q. And the mail box would strike it about midway on
a straight line?
A. Right angles across the road.
Q. If this is the mail box (indicating)—
A. Drawing a center line through the roadway, wouldn't

123
it be!

A. Now, you said something was visible down the road
going west from the gate about 90 or 95 feet, going west from
the gate?
A. No, I didn't say that.

Q. You said something was visible?
A.

I said it was not.

By the Court:
Repeat what you said.
Witness:

What was the question?

Q. For what distance would anyone coming towards the
gate from the direction, in which Mr. Stanley was coming,
see that gate before he reached it?
A.

You cannot see that gate at 90 and 95 feet either,

[172] at that point, you would have to come closer in driving
—^imless you knew that gate was there, it would be
hard to see it.

Q. Wliat distance could you see it?
A. T don't have that accurately, I judge 40 or 50 feet.
Witness stands aside.

[1731

MRS. C. R. TUTTLE
1

Mrs. 0. R. Tuttle, sworn for the defense'
Direct Examination

By Mr. Harper:

Q. Mrs. Tuttle, were you mth your husband in his car
the afternoon of this accident, September, the 30th, when lit
tle Bernice Tomlin was killed?
A.

I was.

Q At the t^me that your husband drove up, please
state just what the conditions were if you observed—where
was the little girl lying?

A. Mr. Stanley's car was to the left of the road and
Mr. Tomlin's was to the right of the road, and the child was
lying on the side of the road.
Q. What side of the road was she lying on?
A. Left hand side, back of Mr. Stanley's car.

Q. Was anybody with her at the time?
A. The father was bending over her.
Q. How far was the little girl lying in front of Mr. Tom

lin's car, which you say was parked over to the right?
A. I conldn't say exactly as to the position. Our car
stood between the Tomlin car and the little girl. I would say
the distance of the length of the car.
Q. How far was Mr. Stanley's car beyond where the
[174] little girl was lying?
A. A very short distance. I am poor at distances,
but it was a very short distance.
Q. "What did your husband do at the time you arrived
there Mrs. Tuttle?

A. He stopped his car and got out and offered assist
ance.

Q. Did you hear the conversation between your husband
and Mr. Tuttle in reference as to what was to be done?

A.

He offered to put the child in his car and take it to

the Hospital, and Mr. Stanley picked the child up and start
ed to the car, and Mr. Tuttle asked him to get a sheet to wrap
the child in, and then Mr. Tomlin started toward Mr. Stan

ley's car, and said, "Here is a man that will not object", and
Mr. Tuttle went to Mr. Tomlin and put h s hand on his
shoulder, and said "Look here man, through respect to this
child less wrap it up", and I will take her to the hospital.
Q. Was the child taken down to Mr. Stanley's car?
A. Yes, sir, and my husband told him he couldn't carry
-that child in that little car.

Q. Had you known Mr. Stanley before that?
[175] A.

I had not.

Q. Did you know Miss Seward?
A. No, sir.
Q. Did you see the accident?
A. No, sir,.we did not see the accident.

Q. Mr. Tomlin stated that he had taken his child up in
his arms and gone to Mr. Stanley's car, and Mr. Stanley sug
gested that there was no room, or not room enough in his
car, and he was on the way back to his own car?

A. If Mr. Tomlin picked his child up, he certainly went
back and laid it on the ground, because it was on the ground
when our car drove up.
Q. Do you remember a mail box that was there on the
road side Mrs. Tuttle?
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A.
Q.

No, sir, I don't recalL
Could you likely recall where Toml^n's car was in

reference to the mail box?

A.

No, sir, I couldn't.

[176]

Cross Examination

By Mr. Allen:
Q. You don't know whetlier Mr. Tomlin had been to
Mr. Stanley's car before your car came up or not?
A.

I did not see him.

Q. I understood you to state that the child was about
the length of the car from Tomlin's car?
A. I remember distinctly, the child was lying just back

of Mr. Stanley's car, and our car stopped beWeen the two
cars on the road.

Q.
A,

How far was the child from the father's car?
I really don't know as far as distances are concern

ed.

Q. As much as 25 feet?
A. I would come nearer getting the length by Mr. Stan
ley's car—judge 15 feet,—don't know measurements.
Q. You don't know anything about the accident, as it
was all over when .you got there!
A. The child was hit when we got there, and in an un
conscious condition.
Witness stands aside.

[177]

MISS EMILY HUDSON

Miss Emily Hudson, sworn for the defense.
Direct Examination

By Mr.
Q.
A.
Q.
A.

Harper:
Miss Hudson, are you related to Mr. Tomlin?
Yes, sir.
What relation are you to him?
I think we are first cousins.

Q. Were you with him in his car on the day little Bernice Tomlin was injured?

A.

Yes, sir, I certainly was.
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Q. At that time, after car was stopped ou the side of
the road, did you see Mr. Stanley's car approaching from
the rear?

A.

Yes, sir.
Q. Did you say anything to Mr. Tomlin?
A. Yes, sir.
Q. What did you say?
A. I told them that Mr. Stanley's car was on behind
him, and he couldn't see his little girl get out, but I guess he
misunderstood me.

Q. You did see the car coming?
A. Yes, sir.

Q. Did you hear him tell Bernice to get out and open
the gate?
A. Yes, sir.

Q. And you told him not to do that the car was coming?
A.
[178]

By Mr.
Q.
A.
Q.

Yes, sir.
Cross Examination

Allen:
Do you understand the nature of an oath?
Yes, sir.
Do you understand the nature of an oath?

A. Yes, sir, an oath is a story.
Q. You have made that statement, but you don't think
he understood you?
A. Yes, sir.
Q- Did he make any reply to it?
A. No, sir, he didn't and the child kept on going.
Q. How close was the car when you made that state
ment? .

A.
Q.

It was on top of the hill when I saw it.
The child hadn't gotten out then?

A. No, sir, not when I seen Mr. Stanley coming.
Q.

Do you know whether that was the car that was com

ing, or the car that was going?
A. Coming on towards the way we were.

[179] Q. How long was it before the car got doAvn there?
A. It wasn't but a very few minutes.
Q. How many minutes?
A.
Q.

I think, about 25 or 30 minntes.
You sure of that?
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A.

Yes, sir.

Q. You are certain that the car that you saw on top of
the hill, it was 25 or 30 minutes before it got down there?
A.

Yes, sir.
Q. What makes you think it is that many minutes?
A. I don't think it was quite that.
. Q. How long do you think it was?
A.

A few minutes.

Q. How many?
A.

About 3 or 4 minutes.

Q. You are certain it was that long this time are you?
A.

Yes, sir.
Q. You are certain it was 3 or 4 minutes?
A. Yes, sir.
Q. What made vou think it was 25 or 30 minutes be-

[180] fore?

A.

I just happened to think wrong.

Witness stands aside.

By Mr. Harper :
That is our case.

Evidence of witnesses taken for the Complainant, who
were unable to appear in the forenoon, who with the permis
sion of the Court were introduced at this point.

[181]

MR. JNO. HUDSON

Mr. Jno. Hudson, sworn for the complainant.
Direct Examination

By Mr. Allen:

Q. Mr. Hudson, are you the father of Miss Emily Hud
son?

A.

Q.
A.
Q.
A.
Q.
pened?

Ye§, sir.

Is she mentally responsible Mr. Hudson?
No, sir.
Her mind is affected is it?
Yes, sir.
Did you get there to the accident soon after it hap

A.

I did.

Q. Did you see Mr. Tuttle there—don't know wheth
er you know him?

A.

Yes, sir, I saw him, he wasn't there when I first got

there.

Q.

Did you see him when he first drove his car in there

between those cars?

[182] A. No, sir.
Q. When did you first see him?
A. When he stepped out of the car—away from the car
to take the.little child in.

Q.

From what car?

A.

His car.

Q.
A.

To take this little child in?
Yes, sir.

Q. Had Mr. Tomlin already been to the Stanley car at
that time?

A.

Yes, sir.
Q. Were you at Stanley's car with h!m?
A-. I went down there to get him away from Mr. Stan

ley's car?

Q. Was Mr. Stanley there?
A. No, sir, I didn't see him.
Q. He had been down to Mr. Stanley's car before Mr.
Tuttle said anything to him?
A. Yes, sir.

Q. Was there a car between Tomlin's car, and Stanley's
car,- when you came out there?
A.

No.

Q. Was Mr. Tuttle's car afterwards driven between
[183] Stanley's car and Tomlin's car?

A. Yes, sir, after I got out there.
Q. Had Mr. Tomlin said anything to Mr. Tuttle until
he came back from Stanley's car?
A.

No.

Cross Examination

By Mr. Harper:
Q. You say you got Mr. Tomlin away from the Stan
ley car?

A.

Yes, sir.

Q. Why did you do that?
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A. When I went out to the road, he was down there on
Mr. Stanley's car, and he had the little child up in hi^ arms
screaming and crying, and I went to the fellow and told him
''to come on and let's do something for the little child" and
that it woiddn't do any good to do that way now.
Q. Mr. Tuttle wasn't there at the time?
A.

I didn't see him.

Q. You didn't hear Mr.. Stanley say anything to him
about declining to use his car?
A. No, sir.
Q. But you suggested to take the child away, and. do
[184] something for it?
A. Yes, sir.
Q. Did he la^ the.child on the ground any more?
A. Wlien he carried it away, he laid it on the sheet.
Q. Up to that time he had the child in his arms?
A. Yes, sir.
Re-Direct Kxamination

By Mr. Allen:

Q. When j-ou got out there lie had the child at Stan
ley's car?
A. Yes, sir.

Q. And the Tuttle car hadn't gotten in there!
A.

No, sir.

Witness stands aside.

[185]

VAUGHAN HUDSON
V- 1

Vaughan Hudson, sworn for the complainant.
Direct Examination

By Mr.
Q.
A.
Q.
jured?
A.
Q.

Allen:
Mr. Hudson, are you the son of Mr. John Hudson?
Yes, sir.
Were you at the hospital after this child was in

Yes, sir.
Did you see Mr. W. B, Stanley, the defendant in

this case?
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A. Yes, sir.
Q. Please state whether he made the statement to you
that he "Didn't know how fast he was running, he might have
been running 30—^not under 30, or over 30 miles an hour,
after he struck this child?"
A. He did.

Q. Please state if he made the statement to you, if he
gave any signal?
By Mr. Harper:
Don't lead him.

By Mr. Allen:

Q. State what statement he made in your presence
about blowing the horn, or giving signals?
A.

He said he didn't know whether he blew his horn

:[186] or not.

Q. That was at the hospital after he had struck the
child?

A.
Q.

Yes, sir, about an hour after.
What statement did he make about Mr. Tomlin hav
ing his arm out, or not—if he saw it?
A. He did not—he didn't say whether he had his arm
out or not.

Q.
A.
Q.
A.
Q.

What did he say?
He didn't say anything in regard to the arm.
Did you get there after the accident?
Yes, sir.
Did you see Mr. Tomlin with the child in his arms?

A.

I did.

Q. Where did he take it?
A, To Mr. Stanley's car.
Q. What took place there?
A. I asked Mr. Sta^nley if we could carrj' it down in his
car, and he said there wasn't room in it.

Q. You asked him that yourself?
[187] A. Yes, sir.

Q. Was any car between Tomlin's car and Stanley's
car ?

A. No, sir, not right at that time.
Q. Didn't Mr. Stanley remain there?
A. He stayed until after I left.

Q. Was Mr. Tattle, that gentleman standing right there,
was he with Mr. Tomlin at Mr. Stanley's car?
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A. I don't remember whether he was or not, I cannot
say positively.

Q. You can say positive no car had driven in between
Tomlin's car and Stanley's car, when you asked Stanley to
take the child to the hospital?
A. No, sir, I went to the house after a sheet to wrap
the child in.

Q. Did Mr. Stanley send to the house after the sheet?
A.

He did not.

Q. Did he say .anything that caused you to go to the
house for the sheet?

A.

No, sir.

Q. Did Mr. Stanley jump the fence and come to meet
[188] you?
A. No, sir.

Q. What did you do with the sheet?

A. Wrapped the child in it, and I got in this gentle
man's car and took the child in my lap.

Q. Did you see Mr. Tuttle?
A. Yes, sir.
Q. Did he drive the car
A. Yes, sir.

Q. Was, or not, Mr. Tuttle in the car in the front seat
with his two children when you put the child in?
A.

He was.

Q. And you are positive Mr. Stanley didn't come down
there and meet you about the sheet?
A. No, sir.

Q. You know Mr. Stanley!
A.

I didn't know him at that time, but I do no\sr.

Q. Did anyone meet you?
A. No, sir, didn't any body meet me.

Q. Mr. Hudson, how far from the direction in which
Mr. Stanley came, can you see that gate, how far down the
road?

A. I suppose you can see it somethhig over 100 feet.
[189] Q. You wouldn't undertake to say how much farther?
A.

No, sir, I haven't measured it.

Q. How far would you say that mail box was?
A.

About 150 yards.

Q. How far did Mr. Stanley drag the child after he hit
her?

A.

(Witness does not answer).

mz
Cross. Examination

'

By Mr. Harper:

Q. Did you see Mr. Stanley hit her?
A.

No, sir.

Q. How do you know that you didn't see him strike her?
A.

I was at the accident a few minutes after he struck

her.
Ee-Direct PJxamination

By Mr. Allen:

Q. Did you see the father first take her up?
A.
Q.

Yes, sir.
Much blood there,

A. About a half of gallon there, or something around
that.

Q. How far was it from where this blood was, to
[190] where Stanley's car was?
A.

About 35 feet.

Q. "What was the position of Stanley's car?
A. The position of the ear wasn't straight; I think the

hind-end was kinder next to the ditch, and the front end up
on the road.

Q. The car was diagonally across the road?
A,

Yes, sir.
Re-Cross Examination

By Mr. Harper:
Q. You didn't actually see the car at the time it struck
the little girl?
A.

I did not.

Q. You don't know, as a matter of fact how far she
dragged, knocked, or carried by the car?

A. Yes, sir, I know how far she was dragged, I was
right there, I was right there in about two minutes after they
picked her up.

Q. If you don't know ii^rhere the car hit her, bow could
you possibly Imow how far she had been dragged?
A. His car was sitting by the mail box.
Q. Your measurements are based on how far the child
was lying in front of Mr. Tomlin's car?
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A.

Yes, sir.
Q. "WTiere were you when this accident happened!
[191] A. In my father's bam lot.
Q.

A.

How farf
100 or 125 yards.

Q. What attracted your attention?

Did you hear the

brakes put on?

. A. I heard the child holler, and heard the noise, it
sounded like the cars meeting had run together.
Q. Did you state in your examination, that you heard
the brakes applied?
A.

I think I made the statement that I heard the two

cars run together, or something of the sort.
Q. Did you hear the brakes, or the noise of the brakes?

A. I am not able to say whether I heard the brakes, or
what it was,—I just heard the noise.

Q. You stated in your previous examination, "That I
suppose it was the brakes?"
A. I did suppose it.

Q. That was what you supposed?
A.

Yes, sir.

Q. And you were 100 or 125 yards Mway?
A.

I said between that.

[192] Q. Did you run down to the scene of the accident?
A. Yes, sir.
Q.
A.

Ikir, Tuttle was not there at the time?
No, sir, he was not.

Q. You say you asked IVTr. Stanley to take the child to
town ?

A. Yes, sir, I told Mr. Stanley that there wasn't any
other way to take it except in his car.'
Q. When did you do that ?

A. Just as soon as I got there.
Q. Was that before, or after you went after the sheet?
A.

Before I went after the sheet.

Q. • In your examination on the previous case, in answer
to questions as to what happened, and your conversation witli

Mr. Stanley, you stated, I told him, ''the best thing we could
do was to get a doctor."

A. He asked me where the closest place was to a doc
tor, and I said J*iedmont, and he said how about carrying her
to the hospital, so I went to my father's house to get a sheet,
and come hack and wrapped it up and asked Mr. Stanley to
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take it to town, that onr car was gone away.
[1931 Q- Which is correct, that you brought the sheet be
fore or after you ask Mr. Stanley to take the child to
town?

A. The statement might vary from it a little, I don't
know that I said it in the same words, but I went after the
sheet after I asked Mr. Stanley to take the child to town.
The Court:

Don't put that dow any more, that's enough of that.
Q. You say a minute or two later another man drove
up?

By the Court:
- Don't put that down there.

Mr. Harper:
Q. Did you ask him who had run over the child?
A.

I did.

Q.

What did he say?
A.

[194] Q.
A.

He said he didn't see it.

Is that all he said?
That is all he said there.

Witness stands aside.

By Mr. Allen:
We are through.

Teste: This 27th day of May, 1924.
P. H. DILLARD,
Judge.

.

The following instructions granted at the request of the
plaintiff and defendant, respectively, as hereinafter
[195] denoted, are all the instructions that were granted on
the trial of this case.'
1.

The Court instructs the jury that the laws of Virginia,
requiring one operating an automobile when passing a car
going in the same direction in front of it, and which latter
car stops in sight of the car behind, to reduce its speed and

135

to pass said car at a rate of speed not exceeding ten miles
per honr, and to give signals of its approach, and to drive
with ordinary care as to keeping an outlook, giving ample
roadway in passing said car, with the car under thorough and
careful control, and to drive with due and proper regard for
the protection of life on the said highway, are regnilations
intended for the protection of travelers and any violation of
said regulations, if proven, is competent evidence of negli

gence in this action to be considered along with all other evi
dence in this case in determining whether the defendant as

charged in any one of the four counts of the declaration, was
guilty of negligence which caused the decedent, Bernice E.
Tomlm, to have inflicted upon her the injuries which caused
her death as there'n alleged, and if the jury believe from a

preponderance of the evidence that the Tomlin car did stop
in view of the defendant, or where the defendant could have

seen it stop in front of him if he had been looking, and that
the defendant continued to drive his car after decedent's car

stopped and passed the sa d latter car at a rate of speed in
excess of ten m les an hour, and was so driving his car when
he struck the said decedent, (or if the jury so believe that
tlie defendant violated any of the other foregoing regulations

while driving his car along said highway just before and at
the time he struck said decedent) and that the violation of

the said regulation or regulations was a direct and proxi
mate cause of the said striking, and that the said striking

by the defendant's car resulted in the death of the decedent
without which the tragedy would not have occurred, then they
must find a verdict for the plaintiff not in excess of
[196] Ten Thousand Dollars ($10,000.00).
The foregoing instruction was granted at the request
of the plaintiff and the defendant excepted.
Tester this 27th day of May 1924.
P. H. DILLART).

Judge.

The Court instructs the jury that it became the duty of
the defendant, through the requirements of the law. v-

operatinj^ his car upon the public highway, to drive his car

with ordinary care at all times, having regard to the width.

m

traffic and use of the highway, and the protection of life and
property, at the time he was so driving his car, and that, if
the jury believe from the evidence that the defendant failed
to exercise the ordinary care as required by law, and that the

failure to exercise such ordinary care was the direct and
proximate cause of defendant's car striking the said deced
ent, resulting in her death, then the jury must find for the
plaintiff and fix the damages at a sum not in excess of Ten
Thousand Dollars ($10,000.00).

The Court instructs the jury that ordinary negligence
and want of ordinary care may be defined as the failure of

of a responsible person to exercise that degree of care, vigilence and forethought, which in the discharge of the duty
resting upon him, the person of ordinary caution and pru
dence ought to exercise under the particular circumstances.
It is the want of diligence commensurate with the require
ment of the duty at the moment, imposed by the law. In
other words, negligence is the om'ssion to take the care,
which under the circumstances of the particular case a rea
sonable and prudent person would or ought to take.
The failure to exercise ordinary care 'mposes liability.

It is a maxim of the law that one must so use and enjoy his
property as to interfere with the comfort and safety of others
as little as possible consistently with its proper use. The
failure to observe this maxim in respect to those who have a
right to invoke its protection, is a breach of duty and
[197] constitutes neglect. It is sufficient to authorize a re
covery in cases of this nature if it appears that cau
tionary measures, of a reasonable character on the part of the
defendant would have prevented the injury comnlained o?
and that such measures were not taken by the defendant.

The foregoing instruction was granted at the request of
fhe plaintiff;

Teste: this 27th day of May, 1924.
P. H. Dn^LARB.

Judge.

3.

.

The Court instructs the jury that gross and wanton neg
ligence is a reckless disregard of probable consequences and
may be defined as an «ct of omipsion respecting legal duties,
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of an aggravated character, as distinguished from a mere
failure to exercise ordinary care. It is the absence of even
slight diligence, a heedless and palpable violation of legal
duties respecting the rights of others. It amounts to indif
ference to present legal duties and to utter forgetfulness of
legal obligations so far as other persons may be affected.
Uross negligence is substantially and appreciably higher in
magnitude than ordinary negligence. It is materially more
want of care than constitutes s.mply inadvertence. And if
the jury believe from a preponderance of the evidence that
the defendant was negligent as set forth in other instructions
and that his negligence was the direct and proximate cause
of the death of the decedent, and that he was guilty of want
ton and reckless negligence in the operation of his car at
and just before the bme of the strik ng of the decedent,
then the jury would be justified in awarding exemplary or
punitive damages in addition to compensatory damages, that
they may believe from the evidence that the plaintiff should
recover, not to exceed in anv event Ten Thousand Dollars,
($10,000.00).

The foregoing instruction was granted at the request of
the plaintiff and the defendant excepted.
Teste: this 27th day of May, 1924.

P. H. DTLLARD,
Judge.
[198]

4.

The Court instructs the jury that if they believe from a
preponderance of the evidence that the decedent's father in

charge of the car from which she had recently alighted, and
just before she alighted, looked back up the road for about
100 yards and saw no car coming, and for a reasonable and
sufficient time before the striking of the decedent child by
the defendant, had his left arm extended out from his car

across the road as a signal to those driving cars behind him,
and that he slowly drove to the right before stopping his car
at the proper point to enter the John H. Hudson farm, and
that he continued to keep his arm extended as his child left
the car, and was in the act of crossing the road, and that he
exercised ordinary care for the decedent, and that the de-
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fendant in the exercise of ordinary care would have seen it
for a sufficient time before reaching decedent's car, and if
they further believe from the evidence that the defendant
Stanley drove from the highway towards the car from which
the decedent alighted, and he saw the father slowing up his
car going toward the right, with his arm extended across the
road; as defendant drove towards decedent's car, and de
fendant's vision of the highway immediately in front of de
cedent's car was obstructed at any time so that he could not
see or observe at some time the decedent if she was then

passing in front of her car at the obstructed place, yet if they
believe from the evidence that the def,endant continued to
drive his car, without paying any attention to the father slow
ing down his car and pulling out to the right, and without
paying attention to the father's signal, as given by the father,
and continued to drive just as though his view of the high
way was not obstructed at any place, and giving no sig-nal
of any kind, and if the jury believe that it was obstructed, and
as the defendant passed the decedent's car, a short distance,
he struck the decedent who was in the course of crossing the
highway, resulting in her death, and that the defend[199] ant did not use ordinary care and that the failure of

the defendant to regard his duty undor the foregoingconditions if the jury believe from the evidence to be proven
was the direct and proximate cause of decedent's 'njuries,
without which the injury would not have occurred, that then
the defendant is liable for damages as set forth in other in
structions in this cause.

The foregoing instruction was granted at the request of
the plaintiff and the defendant excepted.
Teste: this 27th day of May, 1924.
P. H. DTTJJ.ARD.

Judge.

The Court instructs the jury that the conduct of an in

fant is not of necessity to be judged by the same rules which
govern that of an adult; that while it is the general rule in
regard to an adult or grown person to entitle him or her to
recover damages for an injury resulting from the fault or
negligence of another, he or she must have been free from
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fault, such is not the rule in regard to an infant of tender
years. The care and caution required of a child is according
to its maturity and capacity wholly, and this is to be deter
mined by the circumstances of the case and the evidence be
fore the jury, and the law presumes that a child between the
ages of 7 and 14 years cannot be guilty of contributory negli
gence, and in order to establish that a child of such age is
capable of contributory negligence such presumption must be
rebutted by evidence and circumstances establishing its ma
turity and capacity.
The foregoing instruction was granted at the request
of the plaintiff.
Teste: this 27th day of May 1924.
P, H. DILLARD,
Judge.
The Court instructs the jury that the law did not re

quire the decedent's father- to know that she was ab12001 so'u-ely safe before undertaking to cross the highway.
That her" father was only required to exercise ordi

nary care to avoid the acc dent, that is, such care as a rea
sonably prudent person would exercise under such circum
stances, and that ordinary care did not require the father to
ascertain whether the car was approaching but only to exer

cise ordinary care on the part of the father to ascertain if it
was approaching, and that the father in exercising such care
liad a right reasonably to presume and to rely to some ex
tent upon the assumption that the defendant would observe
the laws controlling his speed, and to give signals of his ap
proach; that the exercise of ordinary care does not require
one to stop and look and listen before crossing a public high
way which is open alike to pedestrians as well as automobiles,
and what is ordinary care is dependent upon the circum
stances of each case, and what would be ordinary care for a
pedestrian to exercise m'ght not be ordinary care for one
driving an automobile, since the speed and momentum with
which an automobile moves makes it more dangerous when
it comes into collision when moving than would a collision
with an individual. The Court instructs the jury that one

driving an automobile has no right to claim a right of way on
a public highway and that he is charged with knowledge that
the public use the highway and are entitled to use it, and he
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must always drive his automobile on the public highway with
this in mind, and he is charged with all other facts and cir
cumstances which would come to his senses in the use of ordi

nary care while driving along the public highway, to deter
mine just how he should, as a reasonably prudent man, pro
ceed along the highway, and one operating an automobile is
not only required to keep a lookout in front but also laterally
to a reasonable extent.

The foregoing instruction was granted at the request of
the plaintiff and the defendant excepted.

Teste; this 27th day of May 1924.
P. H. DTLLARD,
Judge.

The Court instructs the jury that if they should find for
the plaintiff, then in fixing the damages they should
[2011 take into consideration all the facts and circumstances

of the case as shown by the evidence and fix the dam^
ages at such sum as they deem just and proper -n the light of
the whole evidence, taking into consideration, the circum
stances attending the injury, the mental anguish of the par
ents and seven brothers and sisters, the loss of the solace and
comfort growing out of the death of the child, and if they
believe from the evidence that the death of the decedent was

caused by such wanton and reckless negligence of the defend
ant as evinces a total disregard of the rights of others, then
in addition to the compensatory damages they can find ex
emplary or punitive damages, but in no event are the total
damages to exceed $10,000.00, and the jury shall state in their
verdict how the damages are to be apportioned between the
father and mother, and sisters and brothers.
The foregoing instruction was granted at the r3quest of
the plaintiff.
Teste: this 27th- day of May 1924.
P. H. DILLARD,
Judge.
A.

The Court instructs the jury that because an accident has
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occurred and an injury has resulted, the law does not pre

sume negligence on the part of the defendant, and that in
order to recover in this action it is the duty of the plaintiff to
prove by a preponderance of the testimony:
1. That the injury was caused by the negligence of the
defendant; which was the proximate cause of the accident.
2. That the accident could have been avoidedj by the
use of ordinary care on the part of the defendant.
If the accident under aU the circumstances of the case

could not have been avoided by the use of ordinary care on
the part of the defendant, then the jury must find in his favor.
The foregoing instruction was granted at the request
[202] of the defendant,

Teste: this 27th day of May 1924.
P. H. DILLARD,
Judge.
B.

The Court instructs the jury that exemplary or punitive
damages are not allowable except where there is misconduct
or gross negligence on the part of the defendant or such reck

less and wanton negligence as evinces a conscious disregard
of the rights of others.

And where the acts or omissions

complained of are free from such wanton or gross negligence,
or other special motives of aggravation such as evinces a
conscious disregard of the rights of others, damages by way
of punishment cannot be awarded.

The foregoing instruction was granted at the request of
the defendant and the plaintiff excepted.
Tester this 27th day of May 1924.
P. H. DILLARD,
Judge.
C.

The Court instructs the jury that even though they be
lieve from the evidence that the defendant, Stanley, was guil
ty of negligence in the operation of his automobile, at the
time and place of the injury complained of, yet if they fur-
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ther believe from the evidence that the plaintiff, the father of
the decedent, in whose care and charge the decedent then was,
or the decedent, either one were negligent, and that such neg
ligence of the plaintiff or of the decedent contributed to the
accident, and that but for such negligence of the plaintiff, or
of the intestate, the accident would not have happened, they
must find for the defendant.

The foregoing instruction yas granted at the request of
the defendant and the plaintiff excepted.
Teste: this 27th day of May 1924.
P. H. DILLARD,
Judge.
[203]

D.

The Court instructs the jury that while children between
the ages of seven and fourteen years are generally pre
sumed to be less capable of exercising the care and prudence
of adults, yet the jury must determine, under all the circum
stances of the case, such as her age, intelligence and oppor
tunity of warning and notice, whether the plaintiff's intes
tate exercised that degree of care or prudence wh'ch a girl
of her age and intelligence would ordinarily have shown un
der the same existing circumstances. And if the jury be
lieve from the evidence that the decedent was of sufficient

age and intelligence to understand the danger of walking or
running into a public highway without looking for the ap
proach of automobiles, and that she did so walk or run into
the public road without looking to see the approach of de
fendant's automobile, then she was guilty of negligence, and
if they believe from the evidence that that injury would not
have happened but for such negligence on her part, they
must find for the defendant, but the burden is upon the de
fendant to show by a preponderance of the evidence that she
could be guilty of contributory negligence.
The foregoing instruction was granted at the request of
the defendant and the plaintiff excepted.
Teste: this 27th day of May 1924.
P. H. DILLARD,
Judgre.

•
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E.

The Court instructs the jury that if they believe from
the evidence that the plaintiff saw, or by the exercise of rea
sonable care could have seen, the defendant's car approach
ing the point where he directed her to alight and cross the
road without warning her of the approaching car, or with
out directing her to look out for it, then it is for the jury to
say whether or not he was guilty of negligence and if the
jury believe from the evidence that but for this negligence
on his part the accident would not have happened, they must
find for the defendant.

The foregoing instruction was granted at the request of
the defendant and the plaintiff excepted.
[204]

Teste: this 27th day of May 1924.
P. H. DILLARD,
Judge.
F.

The Court instructs the jury that if they believe from
the evidence that the defendant was operating his automo

bile along the public, highway following the plaintiff's auto
mobile and in sight thereof, and that he saw the plaintiff ex
tend his arm from the side of his automobile and bring his

car to a stop at the right of the road, then the defendant had
a right to assume that the signal was intended for him, that
the plaintiff Imew of his oncoming car, and that no person
would alight from the car and walk or run into the said road
directly in front of defendant's automobile, and the defend
ant had a right to continue to operate his automobile along
the open road and past the plaintiff's automobile, in confi
dent reliance upon this assumption.

The foregoing instruction was requested by the defend
ant and denied and the defendant excepted.

Teste: this 27th day of Mgy 1924.
P. H. DILLARD,
Judge.
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The Court instructs the jury that the duty between per
sons using the highway is mutual; and each person may as
sume that others using the highway will comply with this ob
ligation. And if they believe from the evidence that the de
fendant's car was plainly visible for a distance of 150 yards
before reaching the point of the accident, to any person in
tending to cross the road at that point, and that the defend
ant knew this fact, then he had a right to assume that such
person would not walk or run into the road directly in front

of his approaching car, and had the right to continue to oper
ate his car along the open roadway and past the plaintiff's
car at a reasonable rate of speed and with reasonable

[205] care, under all the circumstances of the case as they
then appeared to him and if they believe he did so op
erate his car then he was not guilty of any negligence and
they, must find for the defendant.

The foregoing instruction was requested by the defend
ant and denied and the defendant excepted.
Teste: this 27th day of May 1924.
P. H. DILLARD,
Judge.

After all the e\ridence was in, and the Court had instruct

ed the jury, and the case was argued by counsel, the jury re
tired to consider of their verdict and returned into Court a

verdict as follows: ''We, the jury find for the plaintiff and
assess the damage at sixty five hundred dollars, to be dis
tributed in the following proportion: to the father of deced
ent one thusand dollars; to the mother two thousand dollars;
to the seven brothers and sisters of decedent fi^fe hundred
dollars each."

Thereupon the defendant moved the Court to set aside
said verdict as contrary to the law and the evidence and be
cause of misdirection of the jury by the Court, which motion

the Court denied and the defendant excepted.
Teste: this 27th day of May 1924.

P. H. DTLLARD,
Judffe.
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Virginia,
In Bedford Circuit Court Clerk's Office:

I, V. W. Nichols, Clerk of the Circuit Court of Bedford

Countj^ Virginia, do hereby certify that the foregoing is a
true transcript of the record in the action at law late pend
ing in said Court under the style of Voorheis E. Tomlin, ad
ministrator of Bernice V. Tomlin, and I further certify that
the provisions of Section 6339 of the Code have been com
plied with by the appellant.

Given under my hand this 26th day of June 1924.
V. W. NICHOLS,
Clerk of the Circuit Court

of Bedford County, Virginia.
A Copy.

{
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J. M. KELLY,
Clerk.
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