IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

COMMONWEALTH OF VIRGINIA AND C. LEE MOORE,
AUDITOR OF PUBLIC ACCOUNTS OF THE COM

MONWEALTH OF VIRGINIA,
Plaintiffs in Error,
V.

ARCHER M. HUNTINGTON AND HENRY K HUNTINGTON, AS EXECUTORS OF ARABELLA D.

HUNTINGTON, DECEASED,
Defendants in Error.

To the Honorable Judges of the Sit/preme Court of Appeals
of Virginia:

Your petitioners, the Commonwealth of Virginia, at the
relation of C. Lee Moore, Auditor of Public Accounts, and
C. Lee Moore, Auditor of Public Accounts of the Common

wealth of Virginia, respectfully represent unto Your Honors

that they are aggrieved by two several orders entered by the
Circuit Court of the City of Richmond, on, to-wit, the 7th day
of July, 1926, and the 3rd day of December, 1926, by the
first of which orders. Archer M. Huntington and Henry E.

Huntington, as Exectitors of Arabella D. Huntington, de

ceased, were granted exoneration from a tax assessed upon
bonds, notes, demands and claims of the value of $4,330,669.66, the tax thereon being $86,613.39, and by which order
your petitioners were directed to refund to the said Archer

M. Huntington and Henry E. Huntington, Executors afore

said, the said amount $86,613.39, the said tax having been
paid into the Treasury of the Commonwealth of Virginia;
and by the second of which said orders the said Circuit Court

of the City of Richmond refused your petitioners a rehearing
of the said order entered on July 7, 1926.

An inspection of the record in this case, a transcript of
which is presented herewith, discloses the following facts:
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STATEMENT OF THE CASE.

1. Arabella D. Huntington died on September 16, 1924.
At the time of her death and for sometime prior thereto she
had been a resident of the State of California and domiciled

therein. Archer M. Huntington and Henry E. Huntington
duly qualified as executors of her estate under the laws of
the State of California.

2. The decedent, at the time of her death, owned a large
amount of shares of stock issued by Virginia corporations
and also bonds, notes, demands, claims and other obliga

tions of said Virginia corporations, the aggregate value of
the said shares of stock being $808,570.75, and the aggregate
value of the said bonds, notes, demands, claims and other ob
ligations, issued by Virginia corporations, being $4,330,-

6^.66. Tht decedent owned no other property upon which

the Comimonwealth of Virginia claimed any tax.

3. The said executors duly made return as required by
law to the Auditor of Public Accounts of the Commonwealth

of Virginia of all the property aforesaid owned by the said
decedent, which was within the jurisdiction of the Common
wealth of Virginia. The Auditor of Public Accounts, as re
quired by law (Section 441/2 of the Tax Bill), proceeded to
assess a transfer tax of 2% upon the actual value of all the
property reported by the said executors as subject to the
transfer tax of the Commonwealth of Virginia, the total tax

upon the said intangible personal property belonging to the
said estate and within the jurisdiction of the State of Vir
ginia being $102,784.80. On September 21, 1925, the said
tax not having been paid, the Auditor of Public Accounts com
municated with Messrs. Cadwalader, Wickersham & Taft,
Counsel for the Estate of Miss Huntington, stating that the
tax had not been paid and requesting the payment thereof.

A copy of this letter appears in the record, at page 14. There
was no attempt to levy or no threat made of the seizure of
any property belonging to the estate.
4. The bonds in question were unregistered bonds and

were physically located at the time of the decedent's death in
the City of New York, as were also the evidences, of the claims
against the Virginia corporations. The bonds of and the
claims against both corporations involved in this suit are
payable by their terms at the office or agency of the respec-
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tive corporations in the City and State of New York. The

trustees in the mortgage instruments securing the said mort
gage and clainjs are corporations chartered under the laws

of New York and having their principal offices in the City
and State of New York and having no offices and doing no

business in the State of Virginia. The great bulk of the
property covered by the mortgage instruments, or deeds of
trust, securing the bonds involved, was located within the

State of Virginia. The total tax assessed by the Auditor of

Public Accounts, amounting to $102,784.80 was paid by the

executors of the decedent on September 24, 1925. It was

deemed by the executors that the tax of 2% assessed upon
the shares ofstock in Virginia corporations was due and prop
erly payable to the Commonwealth. It was denied by the ex
ecutors, however, that the 2% upon the bonds, demands

and claims, issued by Virginia corporations, was properly
due under the statute. No attempt, however, was made
by the executors to divide the liability and to pay the tax
admitted to be due and to contest the validity of that part of
the tax not admitted to be due.. On the contrary, the entire
tax assessed was paid at one time, to-wit, on September 24,-

1925.

ARaUMENT.

It is respectfully contended by the plaintiffs in error:
I.

That the Circuit Court of the City of Richmond was wholly
without jurisdiction to enter the order of July 7, 1926 com
plained of here, for the following reasons:

'

1. It appears from the record that the application was not '

filed with the court within the time prescribed by law.

2. Under Section 44^^ of the Tax Bill no authority was
vested in the court to direct a refund of taxes already paid
into the treasury.

3. And further, even if the court had possessed jurisdic
tion, the order is void because it does not comply with the
-Statutory requirements. ®
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II.

That under a proper construction of the transfer tax act,
section 44^/2 of the tax bill, the tax determined by the Audi
tor of Public Accounts was properly assessible against the
bonds belonging to the estate because such bonds were obli
gations of citizens of this State, the property securing them
was within the jurisdiction of this State and they could be
enforced only by recourse to Virginia courts.
III.

That the petition for rehearing filed by the Auditor of
Public Accounts should have been entertained by the court
and the former order of the court set aside and annulled and
the tax upheld.

I. The Circuit Court was without jurisdiction of this case.

In Leesiburg "v. Loudoun National BomTc, 141 Va. 244, 246,
•the court said:

"The first error assigned is that the court was clearly
without jurisdiction to correct the assessment for the year
1919. This because that statute, Code, section 2389, requires
that the application for such redress must be made to the
court within two years from the first day of September of the
year in which the assessment is made, and this was not done.
The statement of this proposition is suflScient to show that
the point is well taken. It does not present the cases where
the limitation, if relied on, must be specially pleaded. The
remedy, because it is based solely upon the statute, is also
limited thereby. As is said in Commonwealth v. Deford, 137
Va. 551, 120 S. E. 281, 284.

'The very right itself is accorded by the statute. As that
statute is relied on, and the proceeding can be maintained
only in accordance therewith, the limitation of time thereby

prescribed is so incorporated in the remedy given as to make
it an integral part of it, and hence makes it a condition prece
dent to the maintenance of the proceeding.. It is a special
limitation prescribed by the same statute which creates the

right. The distinction between statutes of limitations which
bar rights, which have once accrued, and limitations of time
which are an integral part of the statute creating the right,
is everywhere recognized, and as to this it is only necessary
to recite one other Virginia case, Dowell v. Cox, 108 Va. 460,
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62 S. E. 272, where it is held that the statutory requirement
that an action for wrongful killing shall be brought within
one year affects the right as well as the remedy and can
therefore be availed of by the demurrer.* '

*'The court, then had no jurisdiction to grant relief as
to the taxes for the year 1919; and this being jurisdictional,
the question may be raised for the first time in this court."

In the case at bar the authority for review by the circuit
court of the city of Richmond of the transfer tax assessed

by the Auditor of Public Accounts is given by sub-section 9
of section 44^^, which section is as follows:

*'The Auditor of Public Accounts shall determine the

amount of all taxes due and payable under the provisions

of this act and shall certify the amount due and payable to
the resident executor, administrator or trustee, if any, other
wise to the person or persons by whom the tax is payable.
Baid tax shall be assessed upon the actual value of the prop
erty transferred at the time of the decedent's death.

Such

tax shall be determined by the Auditor of Public Accounts,
who shall certify the same to the person or persons by whom
the tax is payable, and such determination shall be final, tmless the tax shall be reduced or increased upon application
by the person assessed therewith within one year from the
date of such assessment, to the circuit court of the city of
Richmond. Upon such application the procedure shall be j*s
near as may be the same procedure prescribed by section
forty-four of this act for the correction of erroneous assess

ments of inheritance taxes, with the same right of appeal

to the Supreme Court of Appeals of Virginia, either to the
applicant or the Auditor of Public Accounts, as provided by
law for appeals in other cases, except cases in which there
is appeal as a matter of right."
It will be observed by the court that the law makes the de
termination of the tax by the Auditor of Public Accounts

final unless the tax shall be reduced or increased upon ap
plication by the person assessed therewith within one year
of the date of such assessment to the circuit court of the city
of Richmond. The language in that statute is similar to the

language in the statute construed in Leeshurg v. Loudon Na:Uonal Bank, supra. In-that case the court said that it was

immaterial that notice of the purpose to apply for correction
was given within the two years. .
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It appears from the record in this case that the testatrix,
Arabella D. Huntington, died on September 16,1924 (Eecord,p. 2, and p. 13); that the executors made return of all the
shares of stock, bonds and claims upon which this tax was
assessed on or before October 16, 1924, for it is stated in
the petition to the lower court, (Record, p. 4, paragraph 3):
"Your petitioner made return to the Auditor of Public Ac
counts of the Commonwealth of Virginia within the time re

quired hy law of the shares of stock, bonds and claims hereinabove set out, and the values hereinbefore set out were ac

cepted by the said Auditor, who thereupon assessed a tax of
two per centum upon the transfer of the same.*'
Sub-section 5 of section 44y2 of the tax bill prescribes:

Every person having in his possession or control any per
sonal property belonging to a non-resident shall, unless the
property is delivered to a resident administrator within
thirty days after the death of the owner, notify the Auditor
of Public Accounts and prepare and transmit to him an item
ized schedule of the property."

It appears from the record, page 2, that Archer M.- Huntington is a resident of the State of New York, residing at
]083 Fifth Avenue, New York City, and that Henry E. Huntington, the other executor, is a resident of San Marino, Los
Angeles County, California; it thus appears that both the
executors are non-residents, and that the law required that
the itemized schedule of the property of the decedent be
transmitted to the Auditor of Public Accounts within thirty
days after the death of the owner. It further appears (Re
cord, p. 4) that such return was made within the thirty days
prescribed by law and that the Auditor of Public Accounts
thereupon assessed the tax of two per centum upon the trans
fer of the same. It appears, therefore, from the record that
the assessment herein drawn in question was made by the
Auditor of Public Accounts not later than October 24, 1924.
It further appears from the record that the application
for relief in this case was made to the circuit court of the

City of Richmond on November 24, 1925, which was thir
teen (13) months after the record shows the tax to have been
assessed by the Auditor of Public Accounts. It is, therefore,

apparent that the circuit court of the city of Richmond was
without any jurisdiction to entertain this petition and for
tliis reason alone, if for no other, the prayer of the petition
should have been denied and the petition dismissed.
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2. Even if the petition had been filed in time the circuit
court had no jurisdiction to order a refund.

Sub-section 9 of section 44^ of the tax bill, quoted above,
provides that the determination of the Auditor of Public Ac
counts shall be final unless the tax shall be reduced or in

creased upon application by the person assessed therewith
within one year from the date of such assessment to the cir
cuit court of the city of Richmond. It will be observed in

this connection that the sole authority of the circuit court
upon review of the Auditor of Public Accounts' determination

oi; the tax is to reditce or increase the assessment, and it is

respectfully submitted that this language empowers the court
to determine only the question of values, and does not au

thorize the court to inquire into the legality or validity of the
assessment.

This statute is nothing like so broad as the general statute,
Code, section 2389, et seq., authorizing the correction of taxes
upon land and other property, income and licenses, and it is
much narrower than the provision of sub-section 13, 14, 15,
1() of section 44 of the tax bill, authorizing the correction
upon motion before the court of erroneous inheritance taxes.

Since the statute gives to the circuit court of the city of

Richmond the power simply to increase or decrease the tax

as determined by the Auditor of Public Accounts, and does
not provide in broad terms for that court to entertain ap
plication for the correction of the tax, it is apparent that the
proper mode of procedure where it is desired to draw into

question the validity or legality of a transfer tax is by in
junction, a proceeding sanctioned by this court in Common
wealth v. Carter, 126 Va. 469-475.

The language employed in Sub-section 9 of section 44% is
not so broad as that employed in the Act approved March
20,1924, creating local boards of equalization of assessments.
Sub-section c of this Act provides that:

''Any taxpayer naay apply to the Local Board of Equaliza
tion for the correction of his assessment

* The board

shall hear and determine all such petitions, and may increase,
decrease or affirm the assessment of which complaint is made;
and it may increase or decrease any assessment upon its own
motion; provided, however, that no assessment shall be in

creased untU after the owner of the property has been no
tified and given an opportunity to show cause against such
increase, unless such owner has already been fully heard.
Very similar language was employed in the Act which cre
ated the old local boards of review (Code, Section 2227 (1))
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the power given to such boards being to increase, decrease,
or affirm the assessments complained of. It has never been
contended that either the old local boards of review or the

local boards of equalization established by the Act of 1924,
or the present local boards of equalization, have been granted
the power to pass upon the validity or legality of the tax
laws or assessments of taxes, their sole jurisdiction being to
perform exactly the duties prescribed by law, namely, to in
crease, decrease or affirm the assessments.

It is difficult to understand why language which has a defi
nite and clear meaning when applied to local boards of equali
zation of review can come to have some entirely different
meaning simply because it is applied to a court. It is quite
true that in a proper proceeding the court has authority
to decide and pass upon the valiMty and legality of tax as
sessments and tax laws and nothing can deprive the courts
of this authority. The question here involved is whether or
not the circuit court of the city of Richmond has authority
under the transfer tax law to pass upon the validity and le
gality of the transfer tax in tJm character of proceeding.
We respectfully submit that the court is not clothed with
such power; and that when an application is made to it under
the statute to decrease a tax the-court steps beyond its legal
authority when it attempts to declare the tax illegal and void.

There is no question but that the circuit court of the city of
Richmond could have entertained a petition to enjoin and re
strain the Auditor of Public Accounts from attempting to en
force the tax in question. It is also probable that the circuit
court of the city of Richmond would have had jurisdiction
to entertain a petition for mandamus to compel the Auditor
of Public Accounts to issue the consent of the Commonwealth

of Virginia to the transfer of the stocks and bonds in ques
tion if the court had been of the opinion that the tax upon
such transfer was illegal and void, but it is respectfully sub
mitted that no jurisdiction existed in the circuit court of the

city of Richmond at any time to direct a refund of money
paid into the treasury in settlement of a tax assessed by the
Auditor of Public Accounts for the simple reason that the

Ijegislature has not seen fit to grant any such authority to
the court.

In the case of Hotel Richmond v. Commonwealth of Vir
ginia, 118 Va. 607-611, the court said:

** The cases of Va. Brewing Go. v. Commonwealth, 113 Va.
145, 73 S. E; 454; Phoehus v. Manhattan Gluh, 105 Va. 144,
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52 S. E. 839, 8 Ann. Cas. 667, and Richmond v. JudaJi, 5 Leigh
(32 Va.) 331, have been citel in support of the contention that
a tax voluntarily paid cannot be recovered back. These de
cisions are, in our opinion, not in conflict with the conclusion
reached in the present case, where the erroneous tax which
has been paid is restored to the aggrieved citizens by virtue
of a plain statute, which provides that it shall be refunded.
(Italics supplied.)

In this case the court clearly recognized the principle that
where a tax assessment is voluntarilyy paid into the treasury
it cannot be recovered back in the absence of a plain statute
which provides thnt it shall he refunded. In the case at bar
there is no such plain statute directing a refund of transfer
taxes already paid into the treasury. In Richmond V. Judah,
32 Va. (5 Leigh) Judge Carr says:
"Can a party who has voluntarily paid money with full
knowledge of all the facts and circumstances but under a
mistake as to the law recover it back by an action for money

had and received to his use? I hold that he can not; and if
a multitude of adjudged cases can settle a point I think there
are few better settled in the law.'*

The learned judge then cites a number of cases.

Presi

dent Tucker, in a concurring opinion, said:
There is perhaps no point upon which of late years the
resolutions of the courts have been better considered or more

explicit than the inability of a party to recover back what he

has paid under a mistake of the law * * *. Among the
rules of law there is no more important one that that which

is embodied in the maxim. *Interest ReipMicae %t sit finis
litium'

The reason for the rule so abundantly established by the
cases cited is clearly stated by President Tucker when he
says:

"If recovery were allowed of money paid under mistake
of the law, men's affairs instead of being settled by pay
ments would be still left upon and unsettled. The payer
would not be bound by his payment nor the creditor by his
release for pari ratione he too must be entitled to the benefits

of this noxious principle of unravelling transactions when
ever he can shew or fancy he can shew that he has mistaken
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his obligations, and thus it would happen that the payment of
money would soon become but the parent of suits and the set

tlement of an account the harbinger of litigation."
This doctrine was followed by this honorable court's well

considered opinion in the case of Phoebus v. Manhattan Club,
105 Va. 144, 8 Ann. Cas. 667, in which Judge Buchanan
speaking for the Court, said at page 148:
*'The common law doctrine governing cases of this kind
is stated as follows by the Supreme Court of the United
States, in Lamborn v. Dichenson Cotmty, 97 U. S. 181, 24 Ii.
Ed. 926: *Wliere a party pays an illegal demand with a full
knowledge of all the facts which render such demand illegal,
without an immediate and urgent necessity therefor, or un
less to release his person or property from detention, or to
prevent an immediate seizure of his person or property, such
payment must be deemed voluntary, and cannot be recovered
back. And the fact that the party at the time of making the
payment, files a written protest does not make the payment
involuntary."

In Va. Brewing Co. v. Commonwealth, 113 Va. 145, Judge
Keith said at page 147:
"In the agreed facts it is stated that the tax was paid invol
untarily, and yet the facts themselves show that it was in all

respects a voluntary payment. The brewing company, of
its own motion, applied for a license giving it the privi
lege of establishing a distributing house in the city of Lynchburg for selling the products of its brewing, in quantities of
two dozen pints or more; the corporation court advised the
petitioner that this could only be done by granting to it a
wholesale malt liquor dealer's license for the conduct of its
business in the city. It did not require the brewing company
to take out the license; its property was not seized; no penalty
had been adjudicated against it; and there was no element

of that compulsion which the law contemplates when it says
that a tax involuntarily paid under protest may be recov
ered—certainly there was no erroneous assessment under

section 567 of the Code. The brewing company took out a
wholesale malt liquor dealer's license, for which it was.re
quired by law to pay $500, and it did so of its own free
In Burroughs on Taxation, at page 443, it is said that

'Where the party, of his own motion, procures his license
and pays the tax, if the tax be afterwards judicially decided
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to be illegal, he cannot recover. Such payment is not under

compulsion, although the pursuit of the occupation, without
the payment of the license tax, would subject the party to
fine and imprisonment.'

The same author says, at page 266: 'It is a well settled

principle of law that a voluntary payment of money, under

a mistake of law, lays no founadtion for an action to re
cover back the money so paid.*

The compulsion contemplated by law exists where the party

called upon must pay, or suffer his property or person to be
taken.*'
«

Applying the principle of law established by these cases

to the facts as shown by the record, it is apparent that al

though there is a memorandum on the receipt issued by the
Auditor of Public Accounts, a copy of which appears on
page 10 of the record, the sum of ^6,613,39 was paid under
protest, yet to quote Judge Keith in the Virginia Brewing
Company case, supra, "the facts themselves show that it

was in all respects a voluntary payment". There is nothing
in the record to indicate that the tax was paid involuntarily.

Simply a protest was made; but there is no evidence to show

that the payment was in any way under coercion. In fact,
it aflSrmatively appears from the record, p^ges 14, 15, that
the only duress offered the executors was a letter under date

of September 21, 1925, in which Mr. C. L. Pettis, transfer
tax clerk in the office ofthe Auditor of Public Accounts, noted
at the bottom of the letter "Third and final request before

turning over to our'attorney, who will proceed according to

law." Manifestly a threat, even if this could be so con

strued, to turn an account over to an attorney who would

proceed according to law, constituted no such duress as to
render a payment involuntary.

Further it appears from the record, page 15, that there

was no attempt to levy, and no other threat made prior to the
payment of the tax. A part of this tax was not disputed.

The executors of Mrs; Huntington admitted that a part was

due; there was no tender on the part of the executors of the
amount so admitted to be due; no request was made that the

Auditor of Public Accounts divide the bill so that they could
pay what was admitted to be due and contest that which was

claimed to be illegal and we submit that such pay

ment made with full knowledge of all the facts, but under
^mistake of law, cannot be recovered back in the absence of

absolute and explicit statutory authority. The only claim or
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color of such authority is a provision in sub-section 9 of sec
tion 44y2 of the tax bill which reads as follows:

"Upon such application the procedure shall be as nearly as
may be the same procedure prescribed by section forty-four
of this act for the correction of erroneous assessment of in
heritance taxes."

But it is apparent from the most casual scrutiny thai the
right to recover back a tax paid is a substantive right, it is
not merely a procedural matter. The general assembly fully
realized that the right granted under section 4AV2 of applica
tion to the court to decrease the tax determined by the Audi
tor of Public Accounts was entirely different in its nature

from the right granted in section 44, for the correction of er
roneous inheritance taxes, because the law there does not

prescribe that even the procedure shall be the same but that

it shal'l he as near as may he the same 'procedure as that pre
scribed by section 44.

Section 44 provides in plain terms for the refund of taxes

erroneously assessed. This is a section substantially like
the general provision of the statute for the correction of
taxes upon land and other property, licenses, and income.
It gives the definite right to the applicant to exoneration from
the payment of any amount of inheritance taxes which may be
erroneously charged, if not already paid, and if paid, that it
be refunded to him.

Section 44 further provides that if from the statement of
facts or other evidence the Auditor of Public Accounts shall

biB of opinion that the order of the court is erroneous he may
within the year from the time such order is entered file his
petition for rehearing or review of such order and that the
filing of the same shall act as a supersedeas and the matter
shall thereupon be reheard or the order reviewed in the said
court and witnesses examined in the same manner as if no

previous determination had been had.
The counsel for the executors in the case at bar recognize

clearly that section 441/2 is totally different from section 44,
and that the term procedure as used in section 44^ does not
embrace or include any substantive rights, and when the pe
tition for rehearing was tendered by the Auditor of Public
Accounts, and when the motion was made that the same be
docketed and set for hearing this motion was resisted by
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counsel for the executors ((Records, p. 20) and the circuit
court of the city of Richmond itself stated (Records, p. 20),
, that it was of the opinion that the Auditor of Public Accounts
was not entitled to a rehearing as a matter of right under the
provisions of section 44% of the tax bill. Manifestly, if the
word procedure as used in section 44% is not broad enough to
cover the petition for a rehearing which section 44 authorizes
the Auditor of Public Accounts to file, then the word procedvre as used in section 44% is not broad enough to cover the
substantive right to have money already paid into the treas
ury refunded, which this court in Hotel Richmond y. CommomvealtJi, supra, has stated to be a right which must be
granted by a plain statute.
THE ORDER OF THE COURT IS VOID ON ACCOUNT
OF FAILURE TO COMPLY WITH THE MANDA
TORY PROVISIONS OF THE STATUTE.

As heretofore observed: Under subsection 9 of section 44%
it provides that upon the application to the Circuit Court
of the City of Richmond for diminishing transfer tax deter
mined by the Auditor, the procedure shall be as near as may
be the same procedure as prescribed by section 44 of the tax
bill for the correction of erroneous assessment of inheritance
taxes.

The meaning of the word "Procedure'* is well defined

plainly and clearly. Bouvier, in his law dictionary, says:
"The term is so broad in its significance that it is seldom em
ployed in our books as a term of art. It includes in its mean

ing whatever is employed by the three technical terms, Plead
ing. Evidence, and Practice. Practice in this sense means
those legal rules which direct the course of the proceedings
to bring parties into Court and the course of the Court after
they are brought in. Practice like procedure which is used

"in the Judicature Acts denotes the mode of proceeding by
which a legal right is enforced as described by the law, which
gives or defines the right and. which by means of the pro
ceeding the Court is to administer the machinery as distin
guished from its product.

Section 44 of the tax bill relating to inheritance taxes pro
vides minutely all the procedure which is to be followed in

application for the correction of inheritance taxes. It pro
vides (Subsection 13) "The attorney for the Commonwealth
or such attorneys the Auditor may designate shall defend
the application and no order made in favor of the applicant
shall have any validity unless it is stated thereon that such
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attorney did so defend; and the facts proved upon such appli
cation shall he certified. This provision in the inheritance
tax law conforms to the provision of the Code, section 2385,
touching correction of erroneous assessment upon land or
other property, licenses and income, which later section pro
vides: "The attorney for the Commonwealth shall defend
the application and no order made in favor of the applicant
shall have any validity unless it is stated thereon that such
attorney did so defend, the Commissioner making the as
sessment or his successor was examined as a witness touch

ing the application and the facts proved shall be certified."
It is thus apparent that the law makes it a condition prece
dent to the validity of any order correcting erroneous assess
ment of land or other property, licenses or income or inheri
tance taxes; and any order diminishing the transfer tax that
in the order granting such relief or diminishing such tax the
Court shall certify to the Auditor of Public Accounts the
facts proven in the hearing, and inspection of the order at
tempting to grant the refund of the taxes in this case (Re
cord, page 17), discloses the fact that this order contains no
semblance of a recital of the facts proven at the hearing of
this case, and for this reason alone this order is declared by
the State to have no validity.
II.

Under a proper construction of scction 44% of the tax bill,
the tax assessed by the Auditor of Public Accounts is valid
and no relief should have been granted by the trial court.

The attention of the Court is respectfully directed to the fol
lowing facts disclosed by the record in this case:
1. It does not appear from the record that any of the cor
porations, claims against which or bonds of which (which
corporations for convenience shall hereinafter be called debtor
corporations) were assessed with the taxes involved in this

case, maintains any office or has any agent in the State of

New York or elsewhere than in the State of Virginia, where
or upon whom process may be served for foundation of a

personal judgment of the said debtor corporations.
2. Although it appears from the record that if the bonds
and claims in question are payable in the State of New
York, it does not appear that there is any liability thereon
primary or secondary upon the institution where such bonds
are payable nor does it appear that any of these institu-
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tions were parties to the contract between the debtor cor
porations and the defendants in error's decedent.

3. It does not appear that any of the debtor corporations
own any property in the State of New York or in the State of

California or elsewhere than in Virginia which could be the

foundation for a judgment realm against any of these cor-

rjorations. On the contrary, it appears (Record, page 15),
that where practically all the property of these corporations

is located within the State of Virginia so that if it should

become necessary to enforce any of these bonds or claims by

legal process, relief could be afforded by Virginia Courts
a] one.

POINTS OF AEGUMENT BELIED UPON BY THE
COMMONWEALTH.

I. Section 44^ of the Acts of Assembly to raise revenue
for the. State, approved March 27,1922, throughout its entire
application overthrows completely the old doctrine of mo.bilia seqmmtur personam, and it is to be construed in the

light of policy and purpose of the legislature in enacting
this law, and not in the light of pre-existing doctrines which
this act was intended to overthrow. The proper construc

tion of this statute necessarily involves the correct interpre
tation of the words ''jurisdiction of this state'' as used there

in. The jurisdiction of a sovereign means the power or right
of maldng or enforcing laws and of exercising authority, the

limit within which a particular power may be exercised, or
within which a government has authority.

II. By principles well settled in Virginia, the transfer of
property from the living to the dead is recognized as a civil
right, the creature of statute. Except for the statutes of

wills and descents and distributions, all property of every
decedent descent would vest in the Commonwealth by escheat.
This would apply as well to debts owed by a resident of the
Commonwealth to a non-resident decedent as to all property

belonging to resident decedents. Since the executor of a non

resident can exercise a right held by his decedent against a
resident only by virtue of Virginia law, the State has plenary
power to impose taxes upon the privilege it grants so long

as it does not discriminate between residents and non-resi
dents.

III. Where there are two interpretations which may be
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given to a statute, and one carries into effect the obvious leg
islative policy and purpose in enacting the law, while the
other emasculates it and renders it meaningless, the former
interpretation must be given. It is a canon of construction
in tax legislation that taxation is the rule, exemption the
exception, and that he who would claim exemption from a
tax must be able to put his finger unmistakably on the pas
sage which confers this right.
TV. A transfer or inheritance tax may be imposed by a
sovereign upon any person or property within his jurisdic
tion. In the case at bar the sovereign imposing the tax has
jurisdiction both of the person and of the res. The sovereign
has the power and the constitutional authority to fix the taxa
ble situs of a debt wherever he pleases, provided he has such
power over the subject matter that he may enforce his will
by collecting the tax.

V. While it is true that, unless otherwise provided by
-law, the situs of intangible property is the domicile of the
owner, yet this situs may be changed by law, and the power to
change such situs does not reside in the owner of the prop
erty, but it does reside in the will of the sovereign hav
ing jurisdiction.

VI. There is nothing in any constitution, either federal or
state, which would inhibit the Commonwealth of Virginia from
taxing the transfer of debts from the dead to the living, al
though such debts were owned by a non-resident and the
physical symbols evidencing the debt are located outside the
state, provided the debtor was a resident of the Common
wealth of Virginia and subject to its laws. There could be
no impairment of the contractual agreement, because no con
tract existed in favor, of the owner *s distributees or execu

tors. There could be no taking of property without due pro
cess of law because no property right existed in the executors

or in the distributees except by the grace of the municipal
law of the sovereign having control of the debtor's person.

r POINT I. It is true that the doctrine mohilia sequimtur
•personam for a long time has been recognized as governing
the situs for the taxation of personal property in the State
of, Virginia. This is true because of the fact that prior to
the enactment of Section
of the Tax Bill the whole pur
pose of taxation in the State had been the taxation of resi-

d'ents. „ The doctrine of mobilia sequimtur personam was a
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tool admirably adapted to this tax. However, we must re
member always that this doctrine is simply a tool, a means
to an end, and not a thing in itself. It is a fiction grbwing
out of the principle that a sovereign has absolute power over
all persons whose physical residence is within her jurisdic
tion. Since jurisdiction of the person is complete, the sov
ereign has full authority to impose her will. She says to
the citizen, ''Your contribution for public purposes shall be
measured by all property over which you exercise dominion,

whether that property be located within my jurisdiction or
elsewhere", and having jurisdiction of the person, she has
power to enforce this decree. Being thus simply a tool, the
principle mob ilia seqmintur personam is to be used wherever
such use is efficacious. However, when it ceases to be useful
it must be discarded and another tool must be employed
suited to the end in view, nor is a State to be criticised for

changing its policy of taxation when it abandons the fiction
of mobilia sequuntur personam and adopts a plan of adher
ing to the facts and taxing according to the actual situs of
the property. It would be as fair to criticise a carpenter and
allege that he has utterly changed his policy and theory of
work when he lays down his hammer and picks up his saw.
Both are simply means to the ultimate purpose of his work.
The very title to the act in question, "Tax upon the transfer
at death of the personal property of nonresidents" clearly
demonstrates that in this act the entire fiction and theory
of mobilia sequuntur personam is cast overboard and the
opposite plan adopted. Manifestly, if movable things follow
the person of the owner, the State cannot impose any tax
upon the personal property of non-residents. The defendant
in error admits that this law is a departure from the princiI)le which it insists should govern in the interpretation of
the statute. If movables follow the person, manifestly all
tangible property, as well as stock of domestic corporations
owned by nonresidents, have their situs at the domicile of the
nonresident and not within this State. By admitting that
the Legislature intended by Section 441/2 to impose a trans
fer tax upon stock of domestic corporations and tangible
personal property physically located in this state, although
owned by nonresidents, counsel for the defendant in. error
admit that the Legislature meant at least half what it said in
the act. They vigorously deny, however, that it meant or
, could have intended to mean the other half of what it said.

Their position that this law should be interpreted in the light
of the pre-existing doctrine which was its express intent
to overthrow is strange indeed. As well might they contend
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that the original law of descents and distributions and the
limitation of life estates as drawn by Mr. Jefferson should
be construed in the light of the previous doctrine of primo
geniture entalia; that the recent Workmen's Compensation
Act should be construed in the light of the previous doc
trines of contributory negligence, fellow-servants or assump
tion of risk; or that the Eighteenth Amendment to the Fed
eral Constitution should be construed to prevent only deal
ing in liquor by persons other than a previously licensed
liquor dealer.

Since it is manifest that the General Assem

bly intended to turn its back squarely on the previous doc
trine of mohilia seqwmtur personam and to blaze a new trail
of taxation, we must look for the interpretation of this stat
ute not in the light of abandoned doctrines" but by the illumi
nation of the words of the statute themselves.

The statute

provides that all personal property ivitJiin the jurisdiction of
the state belonging to non-residents shall, upon the death of
the owner, be subject to a tax of two per cent. This tax is
to be paid upon its transfer, payment or delivery to the per
sonal representative of the deceased.

Section 3 of the Act

provides that no such property shall be transferred, paid or
delivered until the tax has been paid, and it provides penal
ties for the infraction of this provision. Before the full pur
port of this statute can be understood it is necessary that a
proper interpretation be given to the words "All personal
propery within the jurisdiction of the State" and the words
**transfer, payment or delivery". Wliat is the meaning of
the very broad term "all personal property within the ju
risdiction of the State", when coupled with the succeeding
phrase which inhibits the "transfer, payment or delivery"
of such property except under specified conditions? Mani
festly, it means all property with which the State so comes
in contact that it has power to prevent the transfer, pay
ment or delivery thereof unless compliance is had with the
conditions which it names.

It is a familiar rule in the con

struction of statutes that every word used by the Legisla
ture must be given a meaning if such a thing is possible.

What property of a non-resident may be transferred, what
property may be paid, and what property may be delivered?
The word "transferred" would ordinarily apply to corpor
ate stock and registered obligations, the word ''paid" to
debts, and the word "delivered" to tangible chattels, per
sonal property and paper evidences of stock ownership and
obligations for money, viewing these certificates and obliga
tions as tangible chattels. Unless, therefore, it was the in
tent of the Legislature that the tax prescribed by Section
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441/0 be imposed upon debts due by residents of Virginia to
non-residents of the State, the word "paid" used repeatedly
in the statute would be without significance and meaningless.
The statute specifically provides that no obligation of any
corporation organized under the laws of this State shall be

transferred, paid or delivered to any person except a per^
sonal representative of the decedent and that such property
shall not be transferred, paid or delivered to a foreign per

sonal representative until the tax has been paid. From the

language is it not clear that it was the intent of the General
Assembly to give the word ''jurisdiction" as used in this

connection its broadest meaning and that property within

the jurisdiction of the State must be taken to mean all prop

erty, upon the transfer, payment or delivery of which the
.State has the power to exercise its taxing authority? That

the residence of the debtor is given jurisdiction to impose a

tax upon the transfer of the obligation is fully decided in
Btackstone v. Miller, 188 U. S. 189. In that case a debt was
due from a citizen of New York to a citizen of Illinois. The

citizen ofIllinois died before the debt was paid and the State

ot New York claimed the right to impose a transfer- tax be
fore it allowed payment by the New York debtor to the lUi-'

nois executor of the deceased. Mr. Justice Holmes, in deliv
ering the opinion of the court, page 205, said:

If the transfer of the deposit necessarily depends upon
and involves the law of New York for its exercise, or in other
words if the transfer is subject to the power of the State of
New York, then New York may subject the transfer to a
tax. United States v. Perkins, 163 U. S. 625, 628, 629- Mc-

(Julloch VMaryland, 4 Wheat. 316, 429. But it is plain that

the transfer does depend upon the law of New York, not be
cause of any theoretical speculation concerning the where
abouts of the debt, but because of the practical fact of its
power over^ the person of the debtor. The principle has
been recognized by this court with regard to garnishments of
a domestic debtor of an absent defendant. Chicago, Rock

Island &Pacific Uy. Co. v. Sturm, 174 U. S. 710.

See Wy-

'tnan v. Salstead, 109 U. S. 654, what gives the debt validity?
Nothing but the fact that the law of the place where the

debtor is will make him pay. It does not matter that the
law would not need to be invoked in the particular case. Most

^of us do not commit crimes, yet we nevertheless are subject

toHhe criminal law, and it affords one of the motives for our

conduct. So again, what enables any other than i'ne very

creditor m proper person to collect that debt? The law of
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the same place. To test it, suppose that New York should

turn back the current of legislation and extend to debts the
rule still applied to slander that actio personalis moritur

cum persona, and should provide that all debts hereafter
contracted in New York and payable there should be extin

guished by the death of either party. Leaving constitutional
considerations on one side, it is plain that the right of the

foreign creditor would be gone.

"Power over the person of the debtor confers jurisdic
tion, we repeat. And this being so we perceive no better rea

son for denying the-right of New York to impose a succession
tax on debts owed by its citizens than upon tangible chattels
found within the State at the time of the death. The maxim

mohilia seqwimtur personam has no more truth in the one
case than in the other. When logic and the policy of a State
conflict with a fiction due to historical tradition, the fiction
must give way."

In Bliss V. Bliss, 221 Mass. 201; 109 N. E. 148, a case cited
and relied on by counsel for the defendant in error, the court
draws a sharp distinction between a simple debt owed by a

partnership and a registered bond. It is true in this case
that the court held that a. note executed in Boston and made

payable there by a firm composed of five partners, two of

them domiciled in New York, one in Chicago, and two in Mas
sachusetts, and maintaining offices in Boston, New York and
Chicago, with ample assets under the control of the New
York office to pay the note, the note being made payable to
a person domiciled in New York, is not, on the death of the
payee, subject to the Massachusetts succession tax. It may
be mentioned in this connection that the Masachusetts suc

cession tax referred to in the case is by no means identical

with Section Mi/o of the Virginia tax laws, the section of the
Massachusetts act, imposing the tax, being almost identical
with the analogous provision of Section 44 of our Tax Bill
imposing inheritance taxes on the estates of resident dece
dents, a section which the administrative officers of Virginia
have never attempted to apply to personal property within
the State belonging to the estates of non-residents. The
Massachusetts case, with reference to the taxibility of this

partnership note, is very easily distin^ishable from the case
at bar. In the first place a partnership has no real domicile,
it is not created by the laws of any state, no state in which
it happens to do business or in which any of the partners re
side has any peculiar jurisdiction over it, no state may give
a personal judgment against a partnership on account of any
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legal requirements. The only manner in which it could ob
tain .iurisdiction would be the happening of the accident that
at the time the suit was begun, or sometime during its pen
dency, all the partners happened to be physically within the
jurisdiction of the court. The note of a partnership does
not differ in any respect from the joint note of several makers
not engaged in a partnership business. It would indeed be
rather a strained construction of the Massachusetts law to
hold that it covered a case of this kind. The court does not

say that it was beyond the power of the State of Massa
chusetts to declare that the situs of a simple debt shall be
deemed to be the domicile of the debtor, or that it was beyond
the power of the State to say that a partnership obligation
should be deemed to be property within the jurisdiction of
the State if the partnership had an office in the State or if
any of the partners were domiciled therein. What the Court
did say was that under the peculiar facts of the case before
it. it did not think that this note was covered by the general
language used in the statute.
The Massachusetts case differs from the case at bar in

another very important respect. There it appeared from
the evidence that there were ample assets, belonging to the
partnership, physically located in the State of New York, to
satisfy the claim of the New York resident. In the case at
bar it does not appear that any judgment, either in personmi,
or in rem, could be obtained against either the debtor cor
porations in the state of New York or that there are any
assets whatever in the State of New York to satisfy such
judgment, if it could be obtained, nor does it appear that there
are any assets of these debtor corporations in any other
state than the State of Virginia which could be subjected
to the bonds sought to be taxed or made to satisfy any judg
ment obtained on them. Moreover, it does affirmatively ap
pear in the record that the bonds in question are secured
by Virginia property.
The real point of the Massachusetts case is that the regis
tered bonds owed by a Massachusetts debtor and owned by
a resident of New York were subject upon his death to the
Massachusetts case is on aU fours with the case at bar. With

respect to these registered bonds the Court quotes with apiproval Blackstone v. Miller, supra, and follows that case to

the letter in holding that registered bonds belonging to nonv.4;esidents are taxable in the state having jurisdiction of the
person of the debtor.

Not only has the Federal Supreme Court held that a state

has jurisdiction and also the constitutional power to impose
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a succession tax upon debts owed by resident debtors to non
resident decedents, but it has gone so far as to hold in
Wheeler v. Sohmer, 233 U. S. 434; 58 Law Ed. 1030, that a
state in which the physical symbols of a debt are found may
impose its transfer tax upon them, notwithstanding the fact
that neither the debtor nor the creditor may reside therein.
This case goes a bowshot further in declaring the jurisdiction
of a state and its constitutional power than is claimed by the
Commonwealth of Virginia, in the case at bar. In Wheeler
V. Sohmer, supra, it was argued insistently that the jurisdic
tion of the debt can belong only to two states, first, the state
in which the creditor resides, and second, the state in which
the debtor resides. It was asserted that New York, the
state in which the physical evidences of the indebtedness were
found, had jurisdiction of neither the creditor nor the debtor,
and therefore, could not impose its tax.
However, the Federal Supreme Court held, distinguishing
this case from the prior case of Buck v. Beach, 206 II. S. 402,
that if New York was the permanent resting place of the
physical evidences of the obligation, these paper evidences
acquired a quasi domicile in New York and hence were liable
to tax there. This case is very illuminating, both as to the
question of jurisdiction, and as to the question of constitu
tional power to tax. It is obvious that the State of New
^'ork under the conditions stated was entirely without physical power of itself and through its own courts to enforce its
tax. The most that it could do would be to confiscate the notes

or bonds, the paper evidences representing the debt.

How

ever, as neither the debtor nor the creditor resided within the

State of New York, and as it does not appear that either had

any propertysubject to New York jurisiction, these physical
evidences of the obligation, though seized by the State, were
in its hands, so far as its own processes in court were con
cerned, nothing but mere scraps of paper. The court could
give them no validity. It is only by the grace of the courts
of a sister sta^te that New York could make its tax effective.

However, in the case at bar the Commonwealth of Virginia is
fully able to determine, assess and collect the tax asserted
by its own processes mthout assistance and without relying
Upon any other sovereign. This, to our minds, answers con

clusively the questions of jurisdiction. The very fact that
counsel for the defendant in error found it necessary to come
and to ask a Virginia court to direct an ofl&cer of Virginia to
disregard and violate the Virginia statute, is a conclusive an
swer to the proposition that Virginia is without jurisdiction
to impose and collect the tax in the premises simply because
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Virginia has the power and the authority to forbid the trans

fer of these obligations until her conditions were met. The

processes of a Virginia court run throughout the len^h and
breadSi of the Commonwealth. From the Alleghanies to
the Chesapeake, and from the Potomac to the imaginary line
that divides us from Tennessee and. Carolina, Virginia pro
cesses have full force. One foot the other side this line, they

become but pieces of paper. Can you conceive of a man ar
rested in North Carolina on a civil process of a Virginia

court coming here to raise the question of jurisdiction? The
sheriff on crossing the State line, like Samson shorn of his
strength, becomes as other men. The proper and natural

way of raising the question of the jurisdiction of a Virginia

oflicer across the line is torepel its assault by natural weapons
or to claim the protection of the police power of a sister state,
Unless the Auditor had authority, conferred by the jurisdic
tion of Virginia, to forbid the transfer of the bonds now be

fore the court, is it to be thought that any of the debtor cor
porations would have paid the slightest attention to the Au
ditor's demands? Particularly, is it conceivable that the
executors would have felt called upon to send attorneys to

implead it in courts of those countries, even if the corpora
tions had felt inclined to withhold the right of transfer, un
til the controversy was settled. This settlement would come,
not through courts of those countries threatening to impose

the tax, but through courts of Virginia. The executors would
have come here and asked perhaps the lower court for a man

damus to compel the corporations to transfer their respec

tive stock and bonds. The fact that resort is now had to- a
Virginia court rather than to the court of some other state

shows conclusively that Virginia has jurisdiction, and almost
as certainly that no other court would have jurisiction of
these bonds, because it would have been much simpler for
the executor to have proven in the courts of New York, North
Carolina, Tennessee, South Carolina, Georgia, Alabama, or

i'lorida that they were entitled to have their stock and bonds

transferred than it is for them to come here to Virginia and
prove to this court that Virginia's claim to tax is ground

less.

That the residence of the debtor gives complete jurisdic
tion of the debt is conclusively demonstrated by the fact that
anyVirginia court on behalf of any creditor of Mrs. Hunting-ton would proceed by attachment of this debt to hear, deter

mine, and adjudicate the right asserted against her. If Mrs.
Huntington were indebted $20.00 to any creditor, whether in

Virginia or elsewhere, upon a proper proceeding, the lower
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court would have taken jurisdiction of the entire amount of
the bonds in question. "Whence would it have obtained tMs
jurisdiction? Necessarily from the Commonwealth of Vir
ginia. Shall it be said to any suitor who comes into court, "I
have entire jurisdiction over every dollar of these bonds and
on account of it can grant you any relief against Mr. Huntington to which you are entitled. This jurisdiction is con
ferred upon me by the Commonwealth of Virginia", and can
it be said in the same breath to the Conunonwealth '' Though

you gave me jurisdiction over these bonds you never had
any yourself".

Strange indeed, it is that the state has not sufficient juris
diction over these bonds to tax their transfer when it can

confer jurisdiction over them to settle any tradesman's bill.
It is too well settled to admit of argument that the tax

imposed by statutes like Section 441/2 of the Virginia Tax Bill

applies to' all the stock of domestic corporations belonging
to the estate of non-resident decedents.

Authorities on this

point could be multiplied almost ad infinitmn It is so con
clusively shown by decisions of the Federal Pupreme Court,
as well as by decisions of the state courts, that counsel for the
defendant in error admit the authority of the State of Vir
ginia to tax the transfer of the debtor corporation. The au
thority of the Commonwealth is admitted in the agreed state
ment of facts, was conceded in the argument, and as a matter
of fact, the tax amounting to some six or seven thousand
dollars has already been paid by the defendant in error. If
the Commonwealth has jurisdiction over the transfer of the
stock, it necessarily follows that it has jurisdiction over the
transfer of the registered obligations. These classes of se
curities are on all fours with each other.

Counsel for the

defendant in error has, in the lower court, labored indus
triously to make it appear that a distinction could be drawn
between stock and bonds. Whatever may be said in favor of
this distinction, it is clearly perceptible that it is wholly theo
retical, being based upon fine-spun legal differentiations,, when

as a matter of fact, there is no sub^stantive differences. It

is claimed that the stock represents ownership in the corpora
tion but this is simply not true. To use the illustration em
ployed by counsel for the defendant in error the stock gives
no right or claim to a single piece of property owned by the
corporation. Stock ownership has nothing whatever to do with
the ownership of the physical property or the intangible assets
of the corporation. There is not one piece of tangible prop
erty belonging to one single intangible right inhering in the

corporation to which the stockholder can point and say, ''This
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mine''. There is not one piece of property or one right
belonging to the corporation in which he can claim an inter
est or over which he can exert control. His right is simply
to participate in the management and earnings of the corpo
ration as long as it functions, and in its asssets upon its dis
solution. The bondholder possesses precisely the same right
except that he may have no right to participate in the man
agement of corporate affairs and in lieu of this he has the

additional right to claim a lien on certain physical property,
'rhe right of the state to tax the transfer has no connection

and cannot be associated with the mere right to vote in stock
holders meetings nor can this right of taxation be taken away
property. Property, it may be mentioned, which is almost
simply because the bondholder has a lien on certain specific
entirely, if not entirely, physically located within the Com
monwealth of Virginia. Moreover, it was asserted in the
lower court by counsel for the defendant in error that the

stock was taxable because that represented a claim against
certain intangible rights of the corporation and these in

tangible rights under the doctrine of mobilia sequuntur personam have their situs in Virginia. It is to be remembered

, in this connection that the bonds are no less a claim against
all of these intangible assets and, moreover they are a prior
claim upon these assets to any claim which may be asserted

by a stockholder. The real effect o? the lien securing a boixd
is in fact more negative than positive. It is simply a pledge
that no prior lien will be placed upon that property, and in
.addition to the security given the bond is a claim'prior to
the claim of the stockholder against every particle of prop
erty of the corporation.

•

POINT n. SUCCESSION TO VIRGINIA PROPERTY

IS A PRIVILEGE CONFERRED BY VIRGINIA LAW,
SINCE THE COMMONWEALTH HAS THE RIGHT TO
TAKE THE WHOLE OF A DECEDENT'S ESTATE IT
MAY TAKE ANY PART THEREOF.

At an early time in Virginia the Court said in Eyre v. Jacob,
55 Va. 422, at pp. 430, 431:.
'^That the General Assembly of Virginia in the absence of
a constitutional prohibition does possess the power to tax
a civil right or privilege like this is beyond all question. This

is fully embraced within its general and comprehensive power
upon the subject to which allusion has already oeen made.

-But it may be deduced from the very nature of the subject
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itself. The right to take property by devise or descent is the
creature of the law and secured and protected by its authority.
The legislature might, if it saw proper, restrict the succession
to a decedent's estate, either by devise or descent to a par
ticular class of his kindred, say to his lineal descendants
and ascendants; it might impose terms and conditions upon
which collateral relations may be permitted to take it; or it
may tomorow, if it pleases, absolutely repeal the statute of
wills and that of descents and distributions and declare that

upon the death of a party, his property shall be applied to
the payment of his debts, and the residue appropriated to
public uses. Possessing this sweeping power over the whole
subject, it is difficult to see upon what ground its right to ap
propriate a modicum of the estate, call it a tax or what you
will, as the condition upon which those who take the estate
shall be permitted to enjoy it, can be successfully questioned.'*
It is true that in the case cited the Court was speaking
with reference to the estate of a resident decedent.

How

ever, since the legislature possesses this power its exercise is
limited only by the geographical boundaries of the Comm.onwealth itself. Within these limits the power is absolute.
It tocuhes all persons, property and business within the
State.

It controls the universal succession of the resident

decedent as well as the iiarticular succession of the non-resi
dent decedent whose estate consists in part of debts due from
a resident of Virginia. If it was within the power of the leg
islature to provide that the entire estate of-a resident should
escheat to the Commonwealth, it was likewise within that
power to provide that all debts due from a resident of Vir
ginia to a non-resident decedent shall likewise escheat. The
argument recurs to the principle luminously enunciated by
Mr. Justice Holmes that "Power over the person of the
debtor confers jurisdiction, we repeat". It is a necessary
corollary of the now axiomatic statement of Mr. Chief Justice

Marshall that ''The power to tax involves the power to de
stroy". For this case may be summed up in the words:
"The power to destroy necessarily confers the power to
tax". It is not disputed that the Commonwealth of Virginia
has the undoubted power to destroy the right of the executor,
to collect the debt due to the decedent, therefore, we insist it
indubitably follows that the Comonwealth has the power to
tax this right. It was urged vigorously in the court below
by the defendant in error that the Commonwealth could not
impose the tax in question because it was not necessary for
the executor to come into a Virginia court to assert this claim
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of its decedpt. To this we answer: (1) That this fact does
not appear in the records, and (2) Even if it did not appear
in the record, it would be immaterial since the power to tax
does not rest on the power to create, but it does rest on the
power to destroy. The power to tax is not the power to
give, it is the power to take.

It cannot be doubted that if the legislature should proyide for the escheat of all property witfin the jurisdiction of
Virginia upon the death of the owner, that a judgment of the

court in favor of the Commonwealth against the debtor cor
poration in favor of the Commonwealth for the escheat of
the interest of Mr. Huntington, in the bonds now in suit would

be valid in Virginia as against the debtor corporations and
that under the ''full faith and credit" clause of the Federal
Constitution, such a judgment of escheat would be valid and
binding throughout the entire United States. If then the

Commonwealth, securing jurisdiction through power over per
son of the debtor, could secure such a valid judgment, which

everw court throughout the United States would be bound

to respect, for the entire interest of Mr. Huntington, in the
bonds in suit, then it necessarily follows that it is within the

power of the State to require that a modicum of this amount

be paid to the State for the privilege which the Executors of

the estate enjoy under the Virginia law, namely, the right to
come into our courts and to enforce their demands against
resident debtors. The right to impose this tax does not rest
upon the fact that it is necessary for the executors to come

here to enforce their demands. It rests upon the fact that
the state of Vir^nia can by proper law forbid them or their
successors in title from enforcing his denuinds anywhere,
exactly as it is within the power of the Commonwealth to for

bid the executor ofa resident decedent from enforcing hisde^
mands against a resident debtor.

POINT III. THE CONSTRUCTION OF THE STAT

UTE FOR WHICH THE COMMONWEALTH CONTENDS
GIVES IT MEANING, THE OTHER CONSTRUCTION
RENDERS IT ABSURD.

The title of the act in question is "Tax upon the transfer

at Death Upon the Personal Property of Non-Residents".

The imposing clause pays a tax of 2% upon all personal prop

erty within its jurisdiction in the State belonging to non-resi-

dpts upon the death of the owner. Section 2 specifically pro

vides that no obligation of any corporation organized under

the laws of this state belonging to the estate of a non-resident
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shall be transferred, paid or delivered to any person except
a duly appointed fiduciary. Section 3 provides that such prop
erty shall not be transferred, paid or delivered to a foreign
executor until the tax has been paid.

Section. 4 provides

that fiduciaries shall be liable for the tax upon all such prop
erty -which comes into their hands.

It is manifest from reading these sections that it was the
intent of the General Assembly to impose a tax upon the

transfer, payment or delivery of all property belonging to
the estates of non-residents, the transfer, payment or deliv
ery of which depended upon the consent of the state of Vir

ginia. Of course, the State of Vir^nia has control of all tan

gible personal property located mthin the geographical lim
its of the State. Its consent likewise is necessary to the trans

fer of stock in domestic corporations. The right of the State
to tax the transfer- of these two classes of property is in' no
wise controverted by counsel for the defendant in error.

They admit the right of the state to impose the tax upon the
transfer of stock; they admit that the law in question dbes
require a tax on the transfer of such stock; they admitted at
the bar of the lower court that under this very law the tax

was imposed upon the transfer of stock in these identical
corporations belonging to this estate. This tax is not dis

puted, and has, in fact, been paid. The right to impose this
tax on the transfer of this stock rests simply upon the power

of the State of Virginia to forbid such transfer until the tax

is paid. Can any difference be pointed out between the right
of the State to forbid the transfer of the stock and'its nght

to forbid the transfer or payment of the bonds of the iden

tical" corporations? Leaving all philosophical speculation to
one side as to the whereabouts of the property, an interest

in which is represented by the stock' and the bonds, respect
ively, and coming down, as ihe Federal Supreme Court says
we must do, to the practical question. of the power of the
State over corporations which it creates, there is no differ
ence in the world between the power of the State to forbid,
the transfer of stock in a domestic corporation and its power

to prevent the transfer of the bonds of such coloration until
the tax imposed is paid. The statute is disjunctive in its
expression. It forbids the transfer of any stock, any deposit
in a bank or any obligation of a corporation organized under
the laws of this State until the tax has been paid.

Counsel

for the defendant in error vigoroi^ly contended that this
means where an estate, like the one in suit, consists of bonds,
stock and obligations that the statute forbids the transfer
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of any until the tax upon the transfer of the stock is paid.
Adopting for the moment this construction, suppose that an
estate consists only of obligations of domestic corporation.
The statute would forbid the transfer of these obligations
to a foreign executor until and unless the tax was paid.
What tax? Manifestly it would be idle for the law to forbid
a transfer until a tax was paid if, under the law, no tax was
assessable. The Auditor of Public Accounts is by law for
bidden to grant permission for any transfer authorized under
the law until after the tax has been paid. Is it to be assumed
that the legislature intended in every case where the estate
consisted only of obligations, for the Auditor of Public Ac
counts to tell the foreign executor that he had to reruoe

permission for the transfer of these obligations until a tax
was paid and then tell him that no tax was assessable? Since

no tax was assessable there would be no assessment upon
which to base an application to this Court for relief and the

only course open to the foreign executor would be in every
case to apply to a proper court for a mandamus to compel
the issuing corporation to disregard the law and transfer the
obligations without the consent of the Auditor of Public Ac
counts.

Since it is not to be assumed that it was the purpose of the
General Assembly to use language lightly or direct the doing
of foolish things, we submit that there must have been some
purpose for the requirement that no obligation of a domestic

debtor be paid or delivered to a foreign executor until the
tax was paid. It is equally plain that the tax to which ref

erence is made is the tax upon the transitus of the obligation

itself. No other tax could have been meant. The language
in the second and third paragraphs of Section 44i/^ of the

Tax Laws is explanatory of the meaning of the first section
in which the tax is imposed. None of these sections can be
read in total disregard of the other, but they all must be
read and construed together. Paragraphs 2 and 3 show
definitely what the Legislature construed to fall under the
definition ''Property within the jurisdiction of this State".
Since these obligations fall within the general terms used in

the statute, both under the construction adopted and pro
claimed by the General Assembly itself, and by every con
struction dictated by the rule of reason, it is incumbent upon

the defendant in error in claiming exemption from this tax to
point out to the court unmistakable a provision of the law
which excuses the payment of this tax, for long ago it was
decided by this honorable Court that Taxation is the rule,

exemption the exception, and he who would claim exemption
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from liability for a tax must be able to put his finder unmis
takably on the words of the law which confer this right."
POINT IV. THE COMMONWEALTH OF VIRGINIA
HAS JURISDICTION BOTH OF THE PERSON AND
THE RES IN THIS CASE.

It is insisted by counsel for the defendant .in error that in
order to support the validity of the tax, the state imposing
it must have jurisdiction of the person or the res taxed.
This, of course, is admitted, but in the case at bar the Com
monwealth of Virginia has jurisdiction of both the person and
the res. Jurisdiction of the person is obtained because all
the debtor corporations are Virginia corporations and a per
sonal judgment may be entered by a Virginia court against
both these persons. Jurisdiction of the res is obtained be
cause the objects, the transitus of which is taxed, are the per
sonal obligations of these companies. In State ex rel. Graff
V. Probate Court of St. Louis Coimty, 128 Minn. 371, the

question presented to the court was whether, under the Min
nesota transfer tax law the devolution of a debt due by a
resident of Minnesota to a non-resident decedent was taxa
ble. The court has stated that the fiction or maxim of mo-

hilia sequuntur personam is by no means of universal appli
cation, but that like other fictions it has its special uses, being
resorted to when convenience and justice require, while in
other circumstances, such as the case at bar, the truth and not
the fiction affords, as it plainly ought to afford the pj:oper
rule of action.

The court then goes on to quote Blackstone v. Miller, supra,
and holds in unmistakable terms that the debt due by the
refsident of Minnesota to a non-resident decedent was taxa

ble under the transfer tax law for the simple reason that
Minnesota had jurisdiction over the person of the debtor.

Matter of Gordon, ISG 'N. Y. 471, was also cited in the lower
court by counsel for the defendant in error in the case at bar.
However, that case is easily distinguishable and it is so dif
ferent in nature from both these cases that we submit it

has no bearing. There the question was the liability to the
transfer tax of an insurance policy issued by a New York
insurance company to a resident of New Jersey, and kept by
the insured at his place of residence. Although in the Gor
don case the court mentioned the fact that the insurance com

pany was required by the New Jersey law to maintain an of-
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fice in that state at which claims due residents of the state

might be audited, settled and paid, and also to maintain a
deposit with the State Treasurer for the payment of these
claims, yet the real reason for the decision in that case was

the nature of the insurance policy itself. There was no ob
ligation upon the company to pay to the decedent a certain

i=ium of money. There was no transfer of this property from,
the decedent to his executor at the decedent's death. The ob

ligation of the company did not come into being until after
the death of the decedent. Under the contract the obligation
of the company could arise only upon the happening of the
condition named therein, which was the death of the insured.
Therefore, no property passed from the decedent at the time
of his death, and for this reason the New York court held

that the transfer tax was inapplicable.
POINT VI. THE POWER TO FIX THE SITUS OF THE
PROPERTY RESIDES IN THE SOVEREIGN AND NOT
IN THE OWNER.

As we have said, the doctrine of mobilia sequuntur per
son-am is a convenient fiction generally adopted for the pur
pose of taxing intangible property as property. It is always
to be remembered, however, that this is only a fiction; that
it is a variance with reality and may be discarded when it
pleases the sovereignty having jurisdiction. There is no
more compulsion on the sovereignty to fix the situs of intan
gible property at the domicile of the owner than there is to
;fix it at the domicile of his wife's grandmother. It is sim

ply a matter of convenience, that is all. Departures from
this rule are well defined and frequent. For instance. Sec
tion 5219 of the Revised Statutes, authorizing state taxation
of shares of national banks provides that the Legislature of
each state may fix and determine the manner and place of
taxation of all shares of national banks located within such

state, with the restriction that the shares owned by a non
resident shall be taxed in the locality where the bank is sit
uated and not elsewhere. This statute recognized the right
of the State to tax shares of national banks, at two places,
the residence of the owner, and the location of the bank, and
moreover, it permits the taxation of shares owned by resi
dents at any other place within the state. For instance, in
the case of stock of Richmond national banks owned by citi
zens of Richmond, it is entirely competent for the State to

fix the situs of taxation in Wise or Dickenson Counties, if the
State should desire to do so. There is nothing which could
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prevent the legislature of Virginia from fixing the f?itus for
taxation of all intangible property in the county or city near
est or most remote from that in which the owner resides, or

from changing the doctrine of mohilia sequuntur personam
in any other way in which the State might think best. Of
course, considerable confusion might result from any such
.change, and as reiterated, the principle mohilia sequn/ntur
personam is adopted for convenience, and for convenience
only. For these reasons the power to fix the situs rests in
the State and not in the owner.
It is true that the State fixes certain rules for the deter

mining of the situs of property, and by conforming to these
rules the owner may change the situs but it is only by so con
forming that this change can be made. For instance, a resi
dent of Richmond cannot declare the situs of his property
to be in Norfolk, and thus change the situs, but the State can,

by proper law, make this change:
In Greason and Otis on Inheritance Taxation there is an

illuminating discussion of the situs of debts with respect to
the transfer tax. This authority says at p. 322:
""When a debt is due from a resident to a non-resident de

cedent it is the property of such non-resident and has been
held property within the state for purposes of inheritance
taxation. People ex rel Graff v. Probate Court, 128 Minn.
871; 150 N. W. 1004; Blacksto-ne v. MUler, 188 U. S. 189;
Matter of Page, N.'Y. L. J. April 13, 1912. Matter of Daly,
100 App. 373; 91 Supp. 858, aff. 182 N. Y. 524, 74 N. B. 1116
(prior to 1911).

A contrary rule has recently been applied to Illinois, Peo
ple V. Blair, 276 111. 623, 115 N. E. 218.
In the Daly case the court said:

"The continuous tendency of the courts of this State has

been to embrace within the transfer tax law, directly or in
directly, all property of every species found herein upon the
death of the decedent. That policy and rule has never been
departed from or infringed upon, save by the application of
what the Court regarded as an inexorable rule of law, which
upon thorough examination turns out to be a fiction. "When

that fact appeared, and the statute is the subject of con
struction wherein it is made to appear, it becomes controlling
not only as an adjudication of the highest court of the land,
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but also as an adjudication of the construction adopted by the
courts of this state.

It is not so much a difference of con

struction as it is of reason producing it, and when the reason
for a given construction is shown to fail, and the policy of
the statute is clear, the adjudication of the United States
Court becomes supreme—and is made the law of the land
with respect to the particular questions involved.'*

. POINT VI. THE CONSTRUCTION OF SECTION Mi/o
CONTENDED FOR BY THE COMMONWEALTH OF VIR

GINIA IS NOT REPUGNANT TO THE CONSTITUTION,
EITHER STATE OR FEDERAL.

The right of a State to discard the fiction mobilia sequuntur
personam. and to fix a new situs for taxable property has
been repeatedly affirmed by the Federal Supreme Court. In
Savings and Loan Society v. MultnomaJi County, 169' U. S.
421, the question presented was whether the State of Ore
gon possessed the power to tax a mortgage secured by Ore-

after reviewing all the previous decisions, among which was
gon Land and owned by a resident of California. The court,
the case of State tax on foreign held bonds, and which the
court took occasion to criticize, is limited in its applicability,
reached the conclusion that the State of Oregon had juris
diction to tax the mortgage and could fix its situs within the
State of Oregon; that the taxation of the mortgage in Ore
gon did not impair the obligation of the contract nor did it
deprive the California mortgagee of property without due
process of law, nor deny him the equal protection of the law,
The tax was held valid in every respect. Manifestly if it is
within the power of the State to impose a property tax on a
mortgage held by a non-resident, it isrwithin its power to im
pose the succession tax upon this class of property. The
bonds in the case at bar may be an interest in the mortgage.
Virginia is the home of the debtors and the place where part
of the mortgaged property is located. There is, in fact, a
sufficient amount, of the mortgaged property in Virginia to^
fully satisfy the bonds in question. Under the decision of
the Oregon case the Commonwealth of Virginia would have
been justified in imposing the property tax upon the bonds in
the hands of Mrs. Huntington. If the State might have im
posed a property tax upon these bonds during the lifetime of
the owner a fortiori it has the right to impose a tax upon their
devolution at her death.

For the foregoing reasons your petitioners pray that the
writ of error and supersedeas be awarded to them and that
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.the said orders of the Circuit Court of the City of Richmond
complained of in the foregoing petition he reviewed and re
versed by the Supreme Court of Appeals of Virginia, and
that the said Court enter such order as should have been en

tered by the said Circuit Court of the City of Richmond, dis
missing the application praying for relief.
Respectfully submitted,

COMMONWEATLH OF VIRGINIA, and
C. LEE MOORE,
Auditor of Public Accounts.

By Counsel.

E. WARREN WALL, p. q.
I, E. Warren Wall, an attorney at law, practising in the
Supreme Court of Appeals of Virginia, do certify that I have
carefully examined the record complained of in the fore
going petition; that in my opinion the orders entered by the
Circuit Court of the City of Richmond therein are erron
eous, and the same should be reviewed and reversed by the
Supreme Court of Appeals of Virginia.
E. WARREN WALL.

Received Juanuary 6, 1927.
VIRGINIA:

Pleas before the Circuit Court of the City of Richmond,
held in the courtroom of said City in the City Hall thereof,
on Wednesday the 7th day of July, 1926.
Be it remembered that heretofore, to-wit: At a Circuit

Court of the City of Richmond, held in the courtroom of said
City in the City Hall thereof, on Tuesday, the 24th day of
November, 1925.

^Archer M. Huntington and Henry E. Huntington, as Execu
tors of Arabella D. Huntington, deceased,
against
The Commonwealth of Virginia and C. Lee Moore, Auditor
of Public Accounts of the Commonwealth of Virginia.
Upon a Petition for Refund of Taxes.

It appearing that the petitioners. Archer M. Huntington

Commonwealth V. Archer M. Huntington, et al.
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and Henry E. Huntington, as Epcutora of Arabella D. Hunt
ington, deceased, have filed their application in writing duly

verified by affidavit setting for the the manner in which they

consider themselves aggrieved, in the clerk's office of this

Court more than ten (10) days prior to this day and that

notice that this application would be presented to the Court

at this time has been duly served upon the clerk of this Court,
upon the Attorney for the <Commonwealth of the City of

Richmond, Virginia, and upon C. Lee Moore, Auditor of
Public Accounts of the Commonwealth of Virginia, and that

the said Auditor of Public Accounts has acknowledged the re
ceipt. of a copy of said notice more than fifteen days prior to
this day,—-the Court doth order that the said application, to

gether with the exhibit therewith filed, be, and the same is
hereby, docketed and set for hearing.
page 2 [• Virginia,

In the Circuit Court of the City of Richmond.

Archer M. Huntington and Henry E. Huntington, as Execu
tors of Arabella D. Huntington, deceased. Petitioners,
vs.

The Commonwealth of Virginia and C. Lee Moore, Auditor
of Public Accounts of the Commonwealth of Virginia, De
fendants.

To the Honorable R. Carter Scott, Judge;

Your petitioners. Archer M. Huntington (of 1083 Fifth

Avenue, City, County and State of New York), and Henry
E. Huntington, (of San Marino, Los Angles County, Cali
fornia), as executors of Arabella D. Huntington, deceased,
respectfully.show unto the Court the following case for re

lief against an erroneous assessment of a transfer tax, this
application being made under and- pursuant to Clause (9)

of Section 441.4 of an Act enlitled <'An Act to Raise Revenue

for the Support of the Government, etc.", as amended by

the G-eniBral Assembly of Virginia by an act approved March

27th, 1922:

(1) Arabella D. Huntington, a resident and citizen of the

State of California and tlomiciled therein, died in the said

State on September 1.6th. 1924, and your petitioners regularly
and duly qualified in and under the laws of the State of Cali

fornia as executors of her estate in the Superior Court of
Los Angeles County on October 28th, 1924.
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(2) Among the assets of this estate were the following

shares of stock, bonds of corporations organized under the
laws of the State of Virginia, and claims against corpora

tions organized und.er the laws of the State of Virginia,
namely:

STOCKS
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Common or

No. of

Shares
63

Preferred

Description

Capital

Low Moor Iron Company

S

132.00

50,000.00
8,290.00

600 Newport News Land Corporation
829 Newport News Light & Water Co
60,000 Newport News Shipbuilding & Drydock

500,000.00
250,000.00

Co

6,250 Old Dominion Land Company
13 The Bay Shore Hotel Co. of Hamilton,

Nominal value
Valueless

Va

24 Old Point Comfort Improvement Co—

WA Telautograph Corp. (VotingTiust Cert.)

Actual value at
tim« of death
of decedent

148.75

Common

BONDS

Description

Old Point Comfort Improvement Co

Par Value

1,100.00

Valueless

Newport NewsLight &Water Co., 1st Refunding
& Improvement Mortgage Bonds
Newport News Shipbuilding & Drydock Company

1st Mortgage Series "A"

50,000.00

40,000.00

5,213,000.00

4,170,400.00

NOTES, DEMANDS, CLAIMS AND OTHER OBLIGATIONS
Claim against Newport News Shipbuilding & Drydock Company
on accoimt of interest coupons on certain of its First Mortgage

6% 1972 bonds, above referred to, which coupons were due
Due January 15th, 1924
Due July 15th, 1924

90.00

66,660.00

Claim against Newport NewsLight & Water Companyon account
of interest accrued from July 1, 1924, to September 16, 1924, on
the $50,000.00 face value First Refunding and Improvement

Mortgage5% Bonds due 1966, above referred to
Claim against Newport News Shipbuilding & Drydock Company
' onaccountoif interestaccrued from July 15to September 16,1924,
on the 35,213,000 Face value First Mortgage 6% Series "A""
Bonds due 1972, above referred to
Total.......

520.83

52,998.83

85,139.240.41

Commonwealth v. Archer M. Himtington, et al.
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The decedent owned no other property whatso

ever at the time of her death upon which the Com
monwealth of Virginia claims any kind of tax.

(3) Your petitioners made a return to the Auditor of Pub
lic Accounts of the Commonwealth of Virginia within the

time required by law of the shares of stock, bonds and claims
hereinabove set out and the values hereinabove set out were

accepted by the said Auditor, who thereupon assessed a tax
of two per cent upon the transfer of the same, such assessment
Xiurporting to be made under Section 44i/^ of the Act of the
General Assembly of Virginia hereinabove referred to. Such
tax so assessed amounted to the sum of $102,784.80.
(4) That portion of the said tax so assessed which was
upon the transfer of the shares of stock, namely, two per
cent of $808,570.75, such tax amounting to the sum of $16,171.41, was duly paid into the Treasury of the Commonwealth
of Virignia on September 24th, 1925. which said portion of the
.said tax was not paid under protest and is now disputed or
contested. A copy of the Auditor's receipt is herewith filed
as a part of this petition.

(5) Your petitioners also paid into the Treasury of the
Commonwealth of Virginia on September 24th, 1925, that por
tion of the said tax which was assessed upon the bonds and
claims of and against Virginia Corporations of the value of
$4,330,669.66, such tax amounting to $86,613.39, the same be
ing paid, however, distinctly under protest without admit
ting, but, on the contrary, denying that the said tax upon the
transfer of the said bonds and claims was properly assess
able and legally payable; as will appear from the said tax
receipt herewith filed. The Auditor of Public Accounts re
quired the said tax upon the said bonds and claims to be
paid as a condition to issuing his tax waiver consenting to
the transfer of the shares of stock and declined to

page 5 \ consent to the transfer of the said shares of stock
upon the payment only of the transfer tax assessed
against such shares of stock. And in order, therefore, to se
cure the consent of the Auditor of Public Accounts to release

the shares of stock for transfer your petitioners were com

pelled to pay, and did pay, under protest, the tax aforesaid
upon the bonds and claims. Your petitioners allege and
charge that this ruling on the part of the Auditor of Public
Accounts was unwarranted in law and not in accordance with

Section 44i^ above referred to and particularly not in ac-
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cordance with Clause (3) of the said Section, which contem
plates a transfer of any item upon the payment of the trans
fer tax imposed thereon.

(6) Your petitioners deny that they were properly assessed
with the transfer tax upon the said bonds and claims, or any
part thereof, and allege that the said assessment made
against the transfer of the said bonds and claims was alto
gether erroneous, illegal and unconstitutional and that no tax
whatever was due to the Commonwealth of Virginia thereon.

And having paid the said tax under protest and under the
circumstances hereinabove set forth- your petitioners claim
that they are entitled to receive a refund of the amount so
paid, namely, $86,613.39.

(7) Your petitioners deny all liability for the tax so as
sessed and paid under protest upon the transfer of the bonds
and claims aforesaid by reason of the following facts:
(a) The decedent, who owned the said bonds and claims at
the date of her death, was not a resident or citizen of the
Commonwealth of Virginia, nor was she domiciled therein at
the time of her death, or at any time theretofore, but was,

on the contrary, at the time of her death, and had been for
many years prior thereto, a resident and citizen of the
state of California, in which State she was domiciled.
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(b) The bonds and the evidences of the claims
upon the transfer of which the tax complained of

was assessed were not at the time of the decedent's death

physically located in the Commonwealth of Virginia but were
then and had for a long time prior thereto, been physically
located in the State of New York, lodged and physically lo
cated at the time of decedent's death in Lincoln Safe Deposit
Company in the City, County and State of New York.
(e) Said bonds and claims, both principal and interest,
are payable by their terms at the office or agency of the
debtor-mortgagor in the Borough of Manhattan and City of
New York.

(d) The trustees in the mortgage instruments securing the
said bonds are not residents of the State of Virginia, but are,
on, the contrary, corporations of the State of New York,
namely, the Equitable Trust Company of New York with re
spect to the said bonds of the Newport News Shipbuilding &
Drydock Comapny, and the Bankers Trust Company with
respect to the said bonds of the Newport News Light & Wa
ter Company; both of which corporations have their princi-
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pal offices in the City and State of New York and have no of

fices and do no business in the State ofVirginia as your peti

tioners are informed and verily believe.

(e) The said bonds are unregistered bonds and by their

terms pass hj delivery without the performance of any act

by any person within the State of Virginia.
(f) None of the beneficiaries under the will of the said de

cedent are residents or domiciled in the State of Virginia,

save only the Hampton Normal and Agricultural Institute,
to which a charitable legacy is given in the sum of $100,000.00
by the Fourteenth Claus<^ of the decedent's will, as will
appear from the copy of said will filed herewith as a part

hereof.

^

Under the foregoing facts your petitioners deny that the

said bonds and claims were, at the date of the death of the
oecedent, within the jurisdiction of the Commonwealth of

Virginia within the meaning of said Section 441/^. And your

petitioners further deny that any citizen or resi-

page 7 } dent of Virginia, or any corporation organized or
existing under the laws of the State of Virginia,
or any person or corporation within or under the jurisdic

tion of the S^te of Virginia, is required or requested to
transfer, pay or deliver the said bonds in any form or manner
whatsoever. Your petitioners allege that the said bonds and

cJ^aims, being unregistered, are analagous to chattels and that
the property therein passes from one person to another by

sale and delivery of the paper writing which is the bond

and evidence of the claim itself, the purchaser acquiring

complete title without any registration or transfer to be evi

denced or made by any person within or under the jurisdic

tion of the State of Virginia. And your petitioners further

allege that the said bonds and claims are, therefore, not prop
erly subject to the transfer tax imposed by said Section 44^
of the Act of Assembly of 1922 under which the assessment

of the Auditor of Public Accounts purports to have been
made.

Your petitioners allege that the said Virginia transfer
tax statute known as Section 44^ was taken practically ver
batim from an earlier act of the State of New Hampshire

ajid that prior to the adoption of the said Virginia Act the
said New Hampshire law had been construed by the Admin
istrative authorities of the State of New Hampshire so as

not to impose a transfer tax upon the transfer of unregis
tered bonds and claims of this character, as distinguished
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from registered bonds. Your petitioners allege that the said
Section 44i^ is not in terms applicable to unregistered bonds
nor was it intended to apply to the transfer of unregistered
bonds and claims of this character. To undertake to apply

the said Section 44^/^ to the transfer of such bonds and claims
is. discriminatory since no machinery or method has been or
can be devised whereby the said tax can possibly be exacted
save in a case where the non-resident decedent by

•page 8 [• chance also owned stock of Virginia corporations,
and then only by the arbitrary and unwarranted
method adopted in this case of refusing to consent to the
transfer of such stock unless and until the tax on the bonds
and claims, shall have been paid.

Your petitioners further deny their liability for the said

tax assessed against the transfer of the said unre^stered
bonds and claims for the further reason that if the said Sec

tion 441/^ is construed so as to include such bonds and claims
under the facts and circumstances herein set out, then said
Section 441/2 is unconstitutional and void as contrary to and
violative of the Constitution of the United States of America,

and particularly Article 1, Section 10 thereof, in that the
obligation of contract is impaired; and it is further uncon
stitutional and void as violative of and repugnant to Section
1 of the Fourteenth Amendment of the Constitution of the

United States of America since it abridges the privi
leges and immunities of citizens of the United States

and deprives your petitioners and their decedent of prop
erty without due process of law.

"Wherefore, your petitioners pray that the transfer tax as
sessed and exacted by the Auditor of Public Accounts of
the Commonwealth of Virginia, as aforesaid, against the
transfer of the bonds and claims aforesaid, and the assess

ment of the tax aforesaid thereon, may be declared illegal,
erroneous, unconstitutional, null and void; and that the tax
amounting to $86,613.39 assessed and paid under protest as
aforesaid, may be refunded to your petitioners.
And your petititioners will ever pray, etc.
ARCHEE M. HUNTINGTON,
HENEY E. HUNTINGTON,
By AECHEE M. HUNTINGTON,
As Executors of the Estate of

Arabella D. Huritington, deceased,
:GHEISTIAN & LAMB, p. p.
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page 9 ]• State of New York,
Comity of New York, to-wit:

This, day before the undersized, A. M. Perkins, a Notary

Public for the County aforesaid, in the State of New York,
personally appeared Archer M. Huntington in proper person,
the said Archer M. Huntington being one of the Executors
of Arabella D. Huntington, deceased, late of the' State of

C^ifomia, whose name as one of such executors is signed
to the foregoing petition, and made oath before me in my
said County and State that the statements and allegations
made in the said petition are true to the best of the affiant *s
information, knowledge and belief.

My conmiission expires the 30th day of March, 1926.
Given under my hand and official seal this 28th day of
October, 1925.

(Notarial Seal)
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A. M: PERKINS,
Notary Public.

COMMONWEALTH OF VIRGINIA
Office of the Auditor of Public Accounts

$102,784.80

Richmond, September 24, 1925.

Received of Estate of Arabella D. Huntington, State of
California, the Treasurer's receipt for One Hundred Two
Thousand, Seven Hundred Eighty Four Dollars and 80 Cents,
on account of tax at two (2) per centum for transfer at death

of personal property of non-resident imposed by Sees. 44^
Tax Laws, chapter 460, page 792, Acts of the General Assem

bly of Virginia, Session 1922.

Paid by Archer M. Huntington, Ancillary Executor, 10835th Avenue, New York, N. Y.
Inheritance Transfer Tax Fund.

C. LEE MOORE,
Auditor of Public Accounts.

Check Register No. 3264-65
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Paid under protest 2% Tax on Bonds
Paid under protest 2% Tax on Claims

$84,208.00
2,405.39
$86,613.39

(Stamped Across Face:)
DUPLICATE

page 11 y To Dave E. Satterfield, Jr., Attorney for the Com
monwealth for the City of Richmond, Virginia:
E. M. Rowelle, Clerk of the Circuit Court of the City of
Richmond:

C. Lee Moore, Auditor of Public Accounts of the Common

wealth of Virgina; and
E. Warren Wall, Counsel for the State Tax Board of the
Commonwealth of Virginia:

Take Notice that the undersigned. Archer M. Huntington
and Henry E. Huntington, as Executors of Arabella D. Hunt
ington, deceased, late of the State of Califonria, will, on
November 24th, 1925, at ten o'clock in the forenoon, or as
soon thereafter as the attention of the Court may be had,
move the Circuit Court of the City of Richmond, Virginia>
at its court room in the City Hall in the said city, for the
annulment of that portion of the transfer tax which was as- .
sessed upon the bonds of and claims against Virginia corpor

ations, of the afi:gregate value of ^,330,669.66, such tax

amounting to $86,613.39, and for the refund of the said sum
of $86,613.39 paid to the Auditor of Public Accounts under
protest on SeDtember 24th, 1925, which motion will be made
upon an application in writing, a copy whereof is hereto at
tached.

ARCHER M. HUNTINGTON and

HENRY E. HUNTINGTON,
as Executors of Arabella D.

Huntington, Deceased. *

By CHRISTIAN & LAMB,
Their attorney.

Richmond, Virginia, November 4,1925.

Commonwealth v. Archer M. Huntingtonj et al.

rivage 12 }•
^

43

Legal service of the foregoing notice, returnahie Nov. 24, 1925, and copy of the application at-

itached is accepted this 4th day of November, 1925, on behalf
of Dave E. Satterfield, Jr., as Commonwealth's Attorney for
the City of Richmond, Virginia, and E. M. Eowelle, Clerk of
the Circuit Court of the City of Richmond, Virginia; and the
receipt of the said notice with the copy of said application
thereto attached is acknowledged this 4th day of November,
1925, on behalf of C. Lee Moore, Auditor of Public Accounts

of the Commonwealth of Virginia, and E. Warren WaU,

counsel for the State Tax Board of the Commonwealth of
Virginia.
E. WARREN WALL,
Counsel for State Tax Board Commission
and as such designated by law to con

duct all litigation arising under Section
441/^ of the Tax Bill, generally known as
the Transfer Tax Act.
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And at another day, to-wit; At a Circuit Court

of the City of Richmond, held in the courtroom
of said City in the City Hall thereof, on Monday, the 17th
day of May, 1926:

This day came again the parties, by their attorneys, and

an agreed statement of facts being filed and oral arguments
of counsel being heard the Court takes time to consider there

of.^ The plaintiffs being allowed fifteen days to file their
written briefs herein and the defendants ten days in which
to reply thereto and the plaintiffs five days to reply to de
fendants brief.

Virginia,

In the Circuit Court of the City of Richmond.

Archer M. Huntington and Henry E. Huntington, as Execu
tors of Arabella D. Huntington, deceased,
•

V. •

The Commonwealth of Virginia and C. Lee Moore, Auditor
of Public Accounts of the Comomnwealth of Virginia.
AGREED STATEMENT OF FACTS.

Without waiving the right to object upon the ground that
the same are immaterial and irrelevant, the parties stipulate
that the following are the agreed facts in this case:
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1. Arabella D. Huntington died September IGth, 1924. She
was not,- at the time of her death, a resident or citizen of,
nor was she domiciled in the State of Virginia, but was then

•and had been for a long time prior thereto a resident and citi
zen of the State of California and domiciled therein. The pe

titioners are the duly qualified executors of the estate under
the laws of the State of California.

2. The decedent at the time of her death owned the shares

of stock, bonds of Virginia colorations, and
page 14 [ claims against Virginia corporations set out in
paragraph (2) of the petition and owned no other
property upon which the Commonwealth of Virginia claims
any tax.

3. The petitioners made the return to the Auditor of Pub
lic Accounts of the Commonwealth of Virginia as stated in

paragraph (3) of the petition, who thereupon assessed a tax
upon the transfer thereof as stated in said paragraph. The
portion of the tax so assessed upon the transfer of the shares
of stock was duly paid without protest, as stated in para

graph (4) of the petition. The tax assessed against the bonds
and claims was paid under protest, as stated in paragraph
(5) of the petition, and after receipt of the following notice
from the Auditor of Public Accounts:

"COMMONWEALTH OF VIRGINIA,
AUDITOR OF PUBLIC ACCCOUNTS.

Richmond, Sep. 21, 1925.
Messrs. Cadwalader, Wickersham & Taft,
New York City, N. Y.
Gentlemen:

The records of this office show you have not yet paid the
Transfer Tax due the Commonwealth of Virginia required

by the Transfer Tax Law on Non-Resident Decedents.
I sent you a statement of this sometime ago.

Under the law it is your duty to remit to this office within
four months after the death of the non-resident decedent,

otherwise 10% interest per annum is added.
This is to request you to forward Certified Check at once

Commonwealtli v. Archer M. Huntington, et al.
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in compliance with the law to avoid the penalty above men
tioned.

Checks must be Certified and made payable to the order
of the Treasurer of Virginia.
Yours very truly,

C. LEE MOORE,
Auditor of Public Accounts,

/s/ By C. L. PETTIS,
Transfer Tax Clerk.
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Memorandum:

Estate of Arabella D. Huntington, Amount due $102,784.80.
Third and final request before turned over to our Attorney
who will proceed according to law.
C. L. P."

There was no attempt to levy and no other- threats made
prior to payment.

4. The bonds were unregistered bonds and were physi
cally located at the time of the decedent's death in the City
and State of New York, as were also the evidence of the
claims against the Virginia- corporations.
5. The bonds of and claims against both corporations here
involved are payable by their terms at the office or agency
of the respective corporations in the City and State of New
York.

6. The Trustees in the mortgage instruments securing the
said bonds and claims are as stated in paragraph (7-d) of
the petition and are both corporations chartered under the

laws of the State of New York having their principal office
in the City and State of New York and having no offices and
doing no business in the State of Virginia.

7. The allegations of paragraph (7-f) of the petition are
correct.

8. The great bulk of the property; covered by the mort-
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gage instruments, or deeds of trust, securing the bonds in
volved was located within the State of Virginia.
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ARCHER M. HUNTINGTON, and '

HENRY E. HUNTINGTON,
as Executors of Arabella D. Huntington, deceased,
By CHRISTIAN & LAMB,
Their Attorneys.
COMMONWEALTH OF VIRGINIA, and
C. LEE MOORE,
Auditor of Public Accounts of the Commonwealth

of Virginia,
By E. WARREN WALL,
Counsel to "the State Tax Board (now known
as the State Tax Commisison.)
May 6,1926.

And now at this day, to-wit: At a Circuit Court of the City
of Richmond held in the courtroom of said City in the City
Hall thereof, on Wednesday the 7th day of July, 1926, being
the day and year first herein written.

page 17 I- Virginia,
In the Circuit Court of the City of Richmond.
Archer M. Huntington and Henry E. Huntington, as Execu
tors of Arabella D. Huntington, deceased, petitioners,
against
The Commonwealth of Virginia and C. Lee Moore, Auditor
of Public Accounts of the Commonwealth of Virginia, de
fendants.
ORDER GRANTING RELIEF AND DIRECTING RE

FUND OF $86,613.39.
This matter, having been duly docketed and set for hearing

by order entered November 24th, 1925, and having been ar
gued orally by counsel for petitioners and by counsel for the

State Tax Commission (who is desi^ated by law to defend
on behalf of the Commonwealth of Virginia and of the Audi
tor of Public Accounts) on May 17th, 1926, and thereupon
taken under advisement, with leave to counsel for the respec
tive parties to file briefs, which has been since accordingly
done,—came on this day again to be heard upon the petition
ers* application for relief, verified by affidavit; upon the

Cpmmonwealth v. Archer M. Huntington^ et al.
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a^eed statement of facts heretofore filed by order entered

17, 1926, which facts so agreed are now certified by the
Court and made a part ofthe record; and upon the arguments
and briefs of counsel for the respective parties, heard and
filed as aforesaid.

^On consideration whereof, the Court, having maturely con
sidered the record, the arguments and the briefs, doth ad
judge, order and decree that no tax was properly chargeable

or assessable by the Commonwealth of Virginia upon the
payment, transfer or delivery of the following notes, bonds,

demands, claims and other obligations mentioned and de
scribed in the petition, namely:

The following unregistered bonds of Virginia Corpora-

iions, to-wit:
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Old Point Comfort Improvement Company of the
par value of $1,100.00;

Newport News Light and Water Company first refunding
and improvement mortgage bonds of the par value of $50,uUu.Uu I

Newport News Shipbuilding and Drydock Company first

mortgage Series A of the par value of $5,213,000.00;

The following notes, demands, claims and other obligations

of and against Virginia Corporations, to-wit:

Claim against Newport News Shipbuilding and Drydock

Company on account of interest coupons upon its first mort
gage Series A bonds above referred to, said claim beinff of the
face value of $66,750.00;

Claim against Newport. News Light and Water Company
on account of interest accrued from July 1st, 1924, to Sep
tember 16th, 1924, on the first refunding and improvement

bonds above referred to, said claim being of the face value
of $520.83;

Claim against Newport News Shipbuilding and Drydock
Company on account ofinterest accrued from July15th, 1924,

to September 16th, 1924, on the first mortgage Series A bonds

above referred to, said claim being of the face value of
$52,998.83,

the aggregate actual value at the time of the death of the
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decedent of the said bonds, notes, demands, claims and other
•obligations being the sum of $4,330,699.66.

Aid the Court doth accordingly adjudge and decree that

the assessment by the Auditor of Public Accounts of the Com
monwealth of Virginia of a tax of two per centum (2%) of
thQ. said value of $4,330,699.66, such tax amounting to the
sum of $86,613.39, be and the same is hereby, declared
erroneous, null and void.

And it appearing that the petitioners have under protest
paid the Commonwealth of Virginia the said tax so erron
eously assessed, the Court doth adjudge, order and decree
that the same be refunded; and C. Lee Moore, Auditor of Pub
lic Accounts of the Commonwealth of Virgina, is hereby or
dered to issue a warrant upon the Treasurer of the Com

monwealth of Vir^nia for the sum of $86,613.39, in favor

of Archer M. Huntington and Henry E. Huntington, as Exec
utors of Arabella D. Huntington, deceased, or.

page 19 [• Christian & Lamb, their Attorneys.
But it being intimated that the defendants are
desirous of. applying to the Supreme Court of Appeals of
Virginia for an appeal from this order, the Court doth sus
pend the execution of the same for sixty days from this day.
And afterwards, to-wit: At a Circuit Court of the City of
Richmond held in the court room of said City in the City
Hall thereof, on Friday, the third day of December, 1926:

page 20 [ Archer M. Huntington and Henry E. Huntington,
as Executors of Arabella D. Huntington, deceased,
V.

The Commonwealth of Virginia and C. Lee Moore, Auditor
of Public Accounts of the Commonwealth of Virginia.
ORDER.

This day came C. Lee Moore, Auditor of Public Accounts
of the Commonwealth of Virginia, by E. "Warren Wall, Coun
sel for the State Tax Commission, and tendered a petition
for a rehearing in this case and moved that the same be
docketed and set for hearing, which motion was resisted by

the said Archer M. Huntin^on and Henry E. Huntington,

Executors of Arabella D. Huntington, deceased, by Brockenbrough Lamb, their attorney.
On consideration whereof, the Court being of opinion that
the Auditor of Public Accounts is. not entitled to a rehearing
as a matter of right under the provisions of Section 44^ of
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the. Tax Bill; that no valid-reasons exist for the granting of
such a rehearing in this case; doth adjudge, order and decree

that the said motion be overruled and a rehearing be, and
the same is hereby refused; to which action the Common

wealth, by its counsel, excepted and prayed that its excep
tion be noted of record, which is accordingly done.

page 21 [• Commonwealth of Virginia,
In the Circuit Court of the City of Bichmond.

Archer M. Huntington and Henry E. Huntington, as Execu
tors of Arabella D. Huntington, deceased,
V.

The Commonwealth of Virginia and C. Lee Moore, Auditor
of Public Accounts of the Commonwealth of Virginia.
PETITION FOR REHEARING.

To the Honorable R. Carter Scott, Judge of the Circuit Court
of the City of Richmond:

Tour petitioner, C. Lee Moore, respectfully represents unto
Your Honor that he is the Auditor of Public Accounts of the

Commonwealth of Virginia, and that as such, he is aggrieved
by an order entered by Your Honor's Court, on, to-wit, the
7th day of July, 1926, in a case therein pending wherein
Archer M. Huntington and Henry E. Huntington, Execu
tors of Arabella D. Huntington, deceased, were petitioners
and applicants in an application for redress from an alleged
improper and erroneous assessment of taxes assessed and

paid to the Commonwealth of Virginia under Section 44i/^ of
the Tax Bill, as amended, by which order the said applicants
were granted exoneration from and refund of the payment
of a tax amounting to $86,613.39 assessed upon the transfer

of bonds of the value of ^,330,699.66.

Your petitioner respectfully represents that he
page 22 }• has maturely considered the record in the said
case, and such other .evidence of the facts as were

obtainable touching the said application, and that he is of
the opinion that the said order of the Court, granting the re
dress and directing the refund aforesaid, is erroneous.
Your petitioner is advised and believes that under the stat

ute for such cases made and provided, he may, as a matter
of right, sue on behalf of the Commonwealth of Virginia and
file this petition, and that thereupon, he has a right to have

so

Supreme Court of Appeals of Virginia,.

the entire matter reheard in the same manner as if no pre
vious hearing had been had.

Wherefore, your petitioner prays that a rehearing be

granted the Commonwealth of Vir^nia, and that the whole

case be reheard by the Court and witnesses summoned in the
same manner as if no previous hearing had been had, and
that at the hearing, the Court will make such order as be
proper.

;

Your petitioner will ever pray^ etc.

Respectfully submitted,,
C. LEE MOOEE,
Auditor of Public Accounts,

Commonwealth of Virgmia,

A Transcript from the record.
Teste: GARLAND B. TAYLOR; D. C.
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I, Garland B. Taylor, Deputy Clerk of the Cir
cuit Court of the City of Richmond, do certify that

the attorneys for the petitioners have had due notice of the
intention of the Commonwealth to apply for this transcripts

Given under my hand this 21st day of December, 1926.
GARLAND B. TAYLOR,

Deputy Clerk.
A Copy—Teste:
H. STEWART JONES, C. C.
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