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IN THE

·Supreme Court of Appeals of Virginia
AT RICHMOND.

LEAH B. FARRAR AND ORDWAY PULLER AND J.
THOMAS HEWIN, EXECUTORS OF THE
ESTATE OF D. J. FARRAR, DECEASED,

v.
WALLACE HENDY PEMBERTON.

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS.

To the Honorable Judges of the S~tpre'me Court of Appeals of
Virginia:
Your peti tiouers, Leah B. Farrar and Ordway Puller and

J. Thomas Hewin, Executors of the Estate of D. J. Farrar,
deceased, respectfully. represent that they are respectively
ag-grieved by a final judgment entered by the Law & Equity
Court of the City of Richmond, Part II~ on the 5th day of
May, 1928, in an action of ejectment instituted against Leah
B. Farrar, widow of Daniel Farrar, deceased, pending in said
court, in which Wallace Henry Pemberton was plaintiff and
your petitioners defendants. Upon the trial of the case, under
the instructions of the Court, a jury on the 19th day of Jannary, 1928, rendered a verdict in favor of the plaintiff as to
the title of certain of the property hereinafter referred to,
known as No. 610 North First Street, Richmond, Virginia, and
allowed the defendants the sum of $1,097.73 as the excess
value of the permanent improvements over and above the
damages allowed the plaintiff f.or the detention of such
premises (Record, page 11), and the Court on the day hereinbefore stated overruled the motion of the defendants to set
aside this verdict and entered up judgment thereon in favor
of the plaintiff, to which action your petitioners complain.
A transcript of the record of said suit is herewith presented from which the following facts appear:
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On the 22nd day of April, 1887, one MadalenA. Peyronnet
executed her will, in which she devised the subject matter
of this suit in the following language:
''Third: I give the house and iot on the West line of First
Street, No. 610, purchased by me from Gilbert J. Hunt, fronting on First Street Twenty-one feet, and running back between parallel lines, one Hundred and Thirty-five feet, in fee
simple to Nellie Eugenia Pemberton, if then living or to her
issue. And if the said Nellie Eugenia Pemberton shall die
without issue, then the said property shall pass in fee simple
to Wallace Henry Pemberton if living at the death of said
Nellie Eugenia, and if he is not then living, the said property shall pass in fee simple to James Peyronuet Pemberton.''
And the same was again referred to in the last paragraph
of her will as follows:
''Should the remainder in the property devised in the Third
clause of this my will fail to vest in any of the persons 'named
therein by reason of the death of all of the1n, then the said
property shall be given to the children of Catherine Peyronnet, widow of my son, Lucien F. Peyronnet. In no event
is James T. Pemberton, the husband of J\IIadalen V. Pemberton to have any share in my estate, by the death of his
children taking under this will or otherwise.'' (Italics supplied.)
MadalenA. Peyronnet died in the City of Richmond during
the month of January, 1891, and on the 22nd day of that month
and year her will, containing the provisions as above stated,
was offered for probate in the Chancery Court of the City of
Richmond, a complete copy of this .will and order of probate
are found in Ms. Record, pages 24-26. The evidence shows
that when· the will was made Nellie Eugenia Pemberton was
seventeen years of age; she was a twin sister of the witness, Lilly B. Bradley, who testified in the case that she was
the favorite grandchild of the testatrix. Nellie Eugenia Pemberton on the 2nd day of June, 1891, married one Robert
Keith and by deed dated the lOth da.y of August, 1893, she
conveyed, by a deed purporting to convey a fee simple estate,
the subject matter of this suit to Allen G. Collins., a practicing attorney of the City of Richmond, the curtesy interest
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in said property having been specifically relinquished by her
husband, Robert J{eith; by an indenture bearing date the lOth
day of August, 1893 (special reference is here made to these
indentures, the same being found on pages 64 to 67, inclusive).
The evidence further shows that by deed dated the 28th day
of November z 1893, Allen G. Collins and H. A. }.fcCurdy and
wife conveyed a fee simple title in the property in question
to the defendant, Leah B. Farrar, and that Leah B. Farrar,
as wife and widow of.Daniel Farrar, has resided upon said
property from the date of this conveyance to the date of the
institution of this suit and still so resided when this case was
tried. However, the title to said real estate was conveyed
from Leah B. Farrar to Daniel Farrar by deed dated the 5th
day of December, 1919, and the same was devised back to
Leah B. Farrar by the will of Daniel J. Farrar, which was
probated in the Chancery Court of the City of Richmond on
the 16th day of March, 1923, under the third item of said will
in the following language:
'' ( 3) All the rest and residue of my estate, real, personal
and mixed, and wheresoever situated I give, devise and bequeath to my beloved wife, Leah B. Farrar, for and during
her life, and at the death of my said wife, I give, bequeath,
and devise all of my said estate to my children share and
share alike, subject to any indebtedness that may be due me
by any of my children at the time of my death, which amount
I direct to be deducted from such child '-s share.''
The evidence further shows that Nellie Eugenia Pemberton subsequently married one George J. Crutchfield; that she
had no issue by either husband, and that she died intestate
in the City of Richmond, Virginia, on the 29th day of October,
1926. and that this suit was instituted by Wallace Henry
Pemberton on or a bout the first of July, 1927.
The issue involved, and the only issue involved, is whether
or not the will of Madalen A. Peyronnet gave to Nellie
Eugenia Pemberton an absolute or a defeasible fee .simple
estate. This issue was presented to the trial court for decision on three occasions, and the ruling of the trial court
on this question when presented constitutes the aRsignments
of error upon which the defendants rely. It is alleged that
the trial court erred in the following:
ASSIGNMENT OF ERROR.

1. That said Court erred in failing to grant the motion
of the defendants made at the conclusion of the evidence
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introduced on behalf of the defendant to strike said evidence
from the record upon the ground that the same failed to
establish that the plaintiff was entitled. to re.cover in his
action.
2. That· the Court erred itt refusing to give instructions
A and B requested by Jhe defendant as set out in Certificate
of Exception No. 3 (Record, pages 177-178); and that the
Court erred in giving, at the instance of the plaintiff, instruction No.1 as set out in Certificate of Exception No.2 (Record.
page 174), and
·
3. That the Court erred in refusing- to set aside the verdict
of the jury and in entering :final judgment in accord therewith as set out in defendant's Certificate of Exception No. 4
(Record, page 179), and
4. The Court erred in overruling defendants' motion to
set aside the verdict and to enter up a final judgment jn
favor of the defendants.
The issue involved is the cO'Ju;truction to b~ put upon will
of Madalen A. Peyronnet, a full copy of the w·ill is fo~und in
the ac~ompanying transcript, pages 24-28.

It was the contention of the plaintiff that the language
used in the third clause of the will created what would have
been a fee tail at common law, and such an estate having
been enlarged to a fee simple by statute in Virginia, that tt
fee simple was therefore created, and that upon the deatl1 of
Nellie Eugenia Pemberton, without issue surviving. the estate
passed to Wallace Henry Pemberton in . fee; that Nellie
Eugenia Pemberton, the first taker, did not have a perfect fee
but merely a defeasible fee. Contrary to this view it was
the contention of your petitioners, the defendants, that the
testatrix in her will gave to her favorite grandchild, Nellie
Eugenia, a fee simple title provided she survived the testa.
.trix. It must be conceded that if the intent of the testatrix
in the devise can be reasonably determined from the instru.
ment creating such under the decisions. of this State, it is
unnecessary to turn to collateral cases in an effort to construe the instrument involved.
In Conrad v. Con.rad, 123 Va. 711 (716), the Court said:
"The rule is elementary that the intention of the testator
is the polar star which is to guide in the interpretation of
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all wills, and, \vhen ascertained, effect \¥ill be given to it
unless it violates some rule of law, or is contrary to public
policy. In ascertai.J?.ing this intention the language used, and
the sense in which it is used by the testator, is the primary
source of information, as it is the expressed intention of the
testator 'Yhich is sought.''
Again in the case of Cole v. Cole, 79 Va. 251 (255), the Court
expressed the same idea in this language :
"After all but .little aid can be derived in the constru~
tion of wills from adjudged cases, as each case must be governed by its own particular facts and circumstances. It has,
therefore, been well said, that it may 'be doubted if any other .
source of enlightenment in the construction of a ·will is of
much assistance, than the application of natural reason to the
language of the instrument under the light whicl1 may be
thrown upon the intent of the testator by the extrinsic circumstances surrounding its execution, and connecting- the
parties and the "J}roperty devised with the testator and \vith
the instrument itself.''
The foil owing Virginia cases commencing with K en1wn v.
McRoberts. 1 Wash. 96, and concluding with La1·ew v. Larew.
146 Va. 134, carry the same thought and the same rule of
interpretation: Land v. OtleJf, 4 Rand. 213; Wooton v. Redd,
12 Gratt. 196; Tebbs v. Duval, 17 Gratt. 349; Sn~ith v. Smith,
122 Va. 341; Penick v. Walker. 125 Va. 274; Kello v. J(ello,
127 Va. 368; Gray v. Francis, 139 Va. 350; and Valentine v.
Moseley, 139 Va. 334.
·
Before turning to the \vill itself we call the Court's attention to certain extrinsic circumstances and the relationship
of the parties concerned. The testatrix, Madalen A. Peyronnet. when the \vill at issue was drafted, was a widow, having children and grandchildren. She \Vas a woman of strong
and discriminating affection. This is shown not only in the
discrimination made behveen her heirs in the will, but it is
also established by oral testimony. The \vitness, ·Lillie B.
Bradley, testified {page. 52) that she was a twin sister of
Nellie Eugenia Pemberton, and yet' her grandmother discriminate's against her in favor of her sister as to both· real
and personal property (see the will, ~Is. 26-27) leaving nothing to the witness. This witness at page 55 of the transcript
says that her sister was a ''special favorite'' of her grandmother~ The discriminating judgment is repeatedly shown
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in the will itself. • The testatrix gives her favorite grandchild, Nellie Eugenia, the bulk of her estate. If Nellie should
die without issue she gives her property n~t to her two grandsons, or their surviving sister, but to one and then to another. If they 8hould all die then the children of a daughter-in-law are to take. From these facts alone it does not
take much imagination to visualize the positive temperament possessed by the testatrix. She certainly possessed two
of these prime attributes for the making of wills, i. e., knowledge of her property and the desired objects of her bounty.
We now turn to the will. The testatrix is making a disposition of her property to become effective at her death. She
says: ''I give the house and lot * * * No. 610 1!1: * * in fee
. simple to Nellie Eugenia Pemberton, if then living, or to her
issue.'' ''Then'' obviously ·refers to the death of the testatrix. In fact, it couldn't refer to any other time. Hence this
clause means ''in fee simple to Nellie Eugenia Pemberton, if
she is living at the time of my death or if she be dead at
that time to her issue'.'. After stating a gift on one contingency, almost inevitably the opposite contingency mugt
occur to any reasonable mind. Suppose Nellie should die or predecease me and leave no children, what then shall become
of the estate? So the testatrix having provided for the contin~ency tha.t Nellie, or her issue, should survive· her, very
naturally goes on at once to provide for the opposite possibility, the death of her seventeen years old granddaughte:r:before her own death and dying without issue. One can
almost see the testatrix hesitate. She then takes stock as to
the grades of her affection for her remaining grandchildren.
She passes over entirely Mrs. Bradley~ the twin sister of
Nellie, and takes up her grandson, Wallace Henry Pemberton,
and then she says to herself, ''suppose Wallace Henry should
die before I do, who then is to receive the estate 1'' And she
continues thus : (a) "And if the said Nellie Eugenia Pemberton shall die without issue, then the said property shall
pass in fee simple to Wallace Henry Pemberton if living at
the death of Nellie Eugenia, and if he is not then living the
said property shall pass in fee simple to James Peyronnet
Pemberton''. It seems to us that this is the natural and
plain interpretation of the intention of the testatrix. Since
the time in the mind of the testatrix in the first provision was
obviously the time of her death, and since she clearly made an
incomplete disposition for that time, and since the. very next
expression is the natural completion (filling in the unprovided
for possibility) of the clearly incomplete preceding provision,
it seems that the proper inference must be that the entire pro-
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vision relates to the same time, that is the death of the testa~
trix. If this be true the second clause quoted would mean
''and if the said Nellie Eugenia Pemberton shall die without
issue before my death,, then, etc." The time of the provision having been clearly expressed at the beginning of the
clause in question, it must have seemed, and in fact 'vas,
utterly unnec.essary to repeat again the period of time in contemplation. We know of no exception to such rule of construction or any requirement of the repetition of every
issuable and triable fact, vain repetition, except under certain
technical rules of criminal procedure, now is fast being dispensed with. The time having been stated that time must be
presumed to continue until another is stated. Thus Nellie
Eugenia Pemberton takes a fee simple upon surviving the testatrix.·
This conclusion is fortified by the last clause of the will
of the testatrix. There she says :
''Should the remainder in the property devised in the Third
Clause of this my will fail to vest in any of the persons named
therein by reason of the death of all of them, then the said
property shall be given to the children of Catherine Peyronnet, 'vidow of my son, Lucien F. Peyronnet. In no event is
James T. Pemberton, the husband of Madalen V. Pemberton,
to have any share in my estate, by the death of his children
taking under this will or otherwise.''
This clause shows-it states, .that the gifts in clause 3 are
conditioned upon the survival of all the devisees. The question will immediately be raised-surviving whom? The answer to this query is a determination of the only issue involved
in this case.
How co1.1ld the property fail to vest in Eugenia., Wallace
or James by the death of all of them unless the testatrix ha(l
in mind that the taking or vestiug should be as of her own
.death in contradistinction to the time of the death of Nellie,
as now claimed by the plaintiff; or, upon the death of W allace or of James? Obviously if the testatrix was not speaking of the time of her own death in the third clause the estate
must necessarily vest before the death of all of them-unless
all three were to be struck by lightning or death should come
to all three at the same instant. Certainly. if either one of
the three named survived the testatrix such survival would
instttntly bring about the vesting of the estate, and, therefore, the estate could not fail to "vest in any of the -persons
named by reason of the death of all of them". If the construction sought by the plaintiff as to this clause of the will
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was sound it would necessarily be from a. practical standpoint void-operative only upon the improbable death of all.
three beneficiaries a.t the same instant. But if the view of
the defendants is correct this clause 'vould be in accord with
a reasonable contingency, namely, the death of the three
children before their grandmother, and, by reason thereof,
their death occurring before that of the testatrix, the property devised would fail to vest in any of them. It seems to
us that this position is unanswerable. It is a direct statement
from a practical standpoint by the testatrix fixing the time for
the v~sting of the estate-namely her own death, and not
the time of the death of Nellie, Wallace or James. We confidently submit that this clause in itself removes the only
doubt in the case. It definitely fixes the time intended by the
testatrix for the vesting of the estate, namely, the time· of her
own death, the natural or ordinary time, the time favored
by the la\v. It is an elementary rule that the law favors the
·early vesting of estates, but we think the language is so plain
that it is unnecessary to invoke a rule of law in support therb
of. Again if the expressions in the will in this respect were
doubtful, and it became necessary in order to reach the proper
interpretation of this clause the word "surviving" in itself ·
would be pivotal, for it has always been held in construing
a will that in the absence of words to the contrary the word
''surviving'' is taken to refer to the time of the death of
the testator. 1\Hnor on· Real Property, 2nd ed., 935, n. ;l.
And the further rule of construction could be urged against
the contention of the plaintiff, namely, that ·he who seeks
to place upon an instrument a construction under which a
contingent estate was created not to vest until the death of
the first taker, the law places upon such contender the burden
of clearly est~blishing such claim. Fortunately the language
of the testatrix's will does not require even the aid of these
collateral helps.
Again this last or sixth clause makes plain the fact that.
the testatrix was not making any discrimination as to the
taker of a fee simple estate. There is nothing in this paragraph to suggest that she viewed the estate given to Nellie in·
a different light than the estate given to either Wallace Henry
· or. to James. Under .the third clause she says:
"I give (property described) in fee simple to Nellie Eugenia if then living or to her issue."
If Nellie shall die without issue, then the said property
shall pass in fee simple to Wallace Henry Pemberton; and,
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again, if Wallace Henry is not then living, the said property
shall pass in fee simple to James. The testatrix in each instance speaks of a fee sitnple estate. Her affection for her
granddaughter, Nellie Eugenia, causes the testatrix to go a
step further in her thought of this. child, the testatrix provides for her issue. If Nellie should have a child this child
should take precedence to her t\vo ·grandsons. 1s it conceivable that the average woman in making a 'win, where her
affectio'l~ for one of her loved ones is so clearlJJ expressed as
in this case, would _qive to the first object of her bou,nty a
lesser e·state than those i1~ who1n she was secondarily interested f And yet this is exactly what would be done if the
interpretation put upon the will by the learned trial Judge is
permitted to stand. The learned Judge himself apparently
realizes that some reason must be given for this discrimination in order to permit such to be considered the will of
the testatrix. In the written opinion found in the transcript
it will be noted that the trial Judge finds a motive of hatred
rather than a motive of love as furnishing. the controlling
action of the· testatrix. The suggestion is ingenius, but an
examination will show that it is not sound. The learned :
Judge says that under the Statute of Descents and Distribution upon the death of a child without issue the father
would inherit the estate and that, therefore, the sixth clau~e
furnishes a key in unlocking the supposed concealment of
the intention of the testatrix. But unfortunately for his con
tention the testatrix in the sixth clause referred to all three
grandchildren, Nellie, vVallace and James. It is not contended
or even claimed that Wallace or James would not have re.ceived a fee simple absolute if the estate became vested in
them, or .either of them. Therefore, it is inaccurate or trivial
to assign as a rule for Nellie's estate being a defeasible fee
that it was so made to prevent her .father from inheriting .
the estate, for obviously he could have inherited, and would
have inherited, from either Wallace or James upon either
coming into possession of the inheritance and then dying.
Does not the vice of this comparison readily occur to you T
If this was a good argument to prevent the· father from inheriting from the daughter, why would.it' not likewis·e have
been necessary to have inserted a. provision limiting the estate
given in fee to. both Wallace and James. If it was the desire of the lestatrix to insure against the possibility of the
estate falling in the hands of her son-in-law, ho'v can it be
explained that she only exercised this effort for security in
"J)enalizing the one person referred· to in the will whom she
loved most. Obviously the argument is not sound and we
4
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respectfully submit that the manifest purpose and intent of
the testatrix providing a fee simple estate for her granddaughter cannot and should not be ignored upon this ground.
But there are other side lights in the will itself, all of which
render color to the intention that the testatrix in speaking
of Nellie's death was speaking of her death previous to her
own. She has said she has given to Nellie Eug;enia Pemberton if then livin.Q. In another clause she says I also give and
bequeath to Nellie Eup:enia Pemberton all my furniture, cloth..
in_g- and silverware. This helps to determine her meaning.
Remember a will always speaks as of the death of the testator and the entire estate must pass. The unqualified burden
is upon those who claim the contrary. The testatrix has
used in providing the gift of a fee simple language which to
the lay world can mean but one thing-an absolute unquali·
fled gift. There is nothing in the will to sug-gest that the
testatrix ever kne'v or was advised of any other character
or fee other than a- fee simple estate usually spoken of.
In the case of Gaskins v. Huntm~, 92 Va. 528 (531), the
court said:
''It is a settled rule of construction, both in deeds and wills,
that if an estate is conveyed, or an interest given, or a benefit
bestowed in one part of the instrument, by clear, unambig-uous,
and exnlicit words. such estate, interest, or benefit is not
diminished nor destroyed by words jn another part of the
instrument, unless the terms which diminish or destroy the
estate before given be as clear and decisive as the terms by
which it 'vas created. R(JJ!ffield v. Gai'IMS, 17 Gratt. 1; Barksdale v. White, 28 Gratt. 224. 228; Stark v. Lipscom.b, 29 Gratt.
~22; Ha~1mond. Tru.stee, v. Jones, 33 Gratt. 317, 339; 2 Minor's
lusts. 1057 (4th ed.). ''
In _the more recent case of Wornon. v. Hampton, etc., 144
Va. 533, 542, the Court Quotes Lord Chancellor in the case
of Thornhill v. If all, 8 Bligh's Rep. (N. S.) 107, to the same
effect. He says :
·
"It is a settled rule, in the construction of instruments,
that if an estate is conveyed, and interest given, a benefit
bestowed, in one part, by clear, unambiguous, explicit words.
upon which no doubt could be raised; to destroy or annul
that estate, interest, or benefit, it is not sufficient to raise
a mist and create a doubt, from other terms in another part
of the instrument. Possibilities and even probabilities will
not avail. The terms to rescind or cut down the estate or in·
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terest before given, must be as clear and decisive as the terms
by which it was created. If the benefit is to be taken away, ·
it must be by express words or by necessary implication.''
And our court continuing further states that this is denominated the settled rule, and quoting further from Price
v. Cole, 83 Va. 343, the opinion says:
"It is held tha.t the general intention of the testator, gathered from the whole will, must prevail over the rule that of
two repu_gnant clauses the latter must prevail.''
The language relied upon by the defendants in this case
is plain and certain. It provides a definite gift in fee simple
while the language relied upon by the plaintiff to defeat that
gift is uncertain and ambiguous, and it is submitted that in
order to even sustain a premise upon which the contention of
the plaintiff could be based it became necessary to compare
the language used in the will to certain language.found in the
ancient wills of England which created an estate tail, and
when so found it was necessary to rely upon the similarity of
such in order to find a meaning sugg-esting the purpose or
intent of the testatrix concerned. If this were permitted
'vhat would be the use of going through idle mockery of attempting to arrive a.t the intention of the testatrix. There is
nothing- in this record to suggest, as heretofore stated, that the
testatrix ever knew or dreamed of an estate lmown as a
defeasible fee. There is abundant of evidence in the case that
her affection for her beloved granddaughter, Nellie Eugenia,
transcended the affection which she bore to any of her kin
and it is earnestly submitted that the interpretation placed
upon the language contained in this will by those trafficing
in this estate since the death of the testatrix in 1892 is the
sound and sensible interpretation. But even though we were
in error in our assertion that the language is plain certainly
it cannot be said that this construction is plainly erroneous,
and if the language is such as even to create a doubt both by
the rules of construction quoted as well as the equities involved in this case which are a proper subject of consideration, where the court is in doubt, to justify the rule of construction claimed for on behalf of the petitioners.
In Smith v. White, 107 V a. 616, 621, the Court said:
''The general rule is that when words of a will, in the
first instance, distinctly indicate an intention to make an
absolute gift, such gift is not to be lessened or cut down by
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subsequent provisions which are. not equally as clear and de-·
. cisive as the terms by which it was created; and that where
there are two apparently inconsistent and repugnant provisions in a will, the court 'vill, as far as possible, reconcile
them, and in so doing will endeavor not to dis~urb the :first
provision further than is absoutely necessary to give effect
to the second.' ' ·
In Peyton v. Perkinson, 98 Va. 215, it was held:
"If an estate is devised by one clause of a will by clear,
unambiguous and explicit 'vords, such estate will not be diminished or destroyed by words in a subsequent clause less
clear and decisive. A clearly expressed intention in one portion of the will is not to yield to a doubtful construction in
other. In the case in judgment, a fee simple and ahsolute
estate was plainly given in one clause of the will, and wa!S
followed by a subsequent clause declari11g: 'If any of my
children should depart this life leaving- a child or children,
such child or children are to be entitled to the father or
~other's share, 'vhich I hereby give them and their heirs
under the provisions of this· will.
''Held: The devisee and legatee took a fee simple in the
real estate and an absolute estate in the personalty. The contingency provided for was the death of the devisee in the life
time of the testa tor. ''
In Teese v. Kyle, 96 Va. 387, the Court held:

"" * * ''a clearly expressed intention in one portion of a
will is not to yield to a. doubtful construction of other portions, but the terms which diminish or destroy an estate
clearly given by one portion of a will must be as clear and as
decisive as the terms by which it was given."
In the case of Honaker v. Starks. 11.4 "\Ta. 37. the Court
where a will said ''I give, devise and bequeath to ·C. M. Starks
my stock (one share) in the Bank of Bland Countv, located
at Bland, Va. ", held the clause would carry the :five shares
of stock in said bank owned by the testator; the court saying.
(page 38):
''Statements of q!lantity are seldom given much weight,
because the amount IS not often exactly known, and is easily
mistaken. Where the subject is sufficiently and clearly ascertained, as it is in the case before us, by· the use of the words
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'my stock'' though there be added particulars of dese-ription,
'vhich a.re found to be false or mistaken. effeet will be given
to the devise, notwithstanding; and the false or mistaken description will be rejected. Wooton v. Redd's Ea;'or., 12 Gratt.
(53 Va..) 196; Savings Bank v. Stewa'rt, 93 Va. 447, 25 S. E.
543. If this view needed any support, it is strengthened by
the fact that the construction insisted upon by the appellant
would create a. partial intestacy, which should be avoided if
possible.''
In the case of K ello v. K ello 's Exrs., 127 Va. 368, the Court
placed a construction upon the words ''nearest of heirs" different from what would ordinarily be the interpretation of
such words, and in the opinion of the Court at page 375, said : .
''The traces of the testator's intention must be sought .in
every portion of the will, and the whole carefully wei_g-hed
together. The intent apparently indicated by the word or
words used in one paragraph is often put in doubt by wordB
used in other portions of the instrument, and equally entitled
to be given effect. In such cases one, or more, of the conflicting words must yield to the general intent considered to b~
revealed by the entire instrument.
''The appellant, in the instant case. insists that the 'vords
'nearest l1eirs' means the nearest in blood to the testator living at the time of his death. and that as he alone falls withjn
that description, he is entitled to the entire residuum. If the
words, 'nearest heirs', were. synonymous with the words,
'nearest of kiri', the. contention would be irresistible. As it
is. it is a persuasive one. But there is other language in the
will indicating that the testator, when he used the 'vords
'nearest heirs' did not contemplate that his estate should pas~
to a. single brother under that desig-nation, but rather that
he had in mind ~ group of takers.''
In the recent case of Jones v. Brown, et al8.. decided bv
thA Snecial Courf of Anpeals September 27, 1928. the Cou1:t

held that under the well settled rules of construction the will
should be read as a whole and all of its clauses reconciled
if fairly possible to do so in view of the language used, as it
js the dutv of the Court to give effect to every part of the
instrument provided such is not inconsistent with the general
intent_ as gathered from the ·whole will. It was there held that
certain words sug-g-ested by the Court should be inserted in the
lang-ua!!e used by the testatrix. We submit that in the instflnt
case it is u~necessary to insert additional words or phrases
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for the will as a whole plainly shows the intention of the testatrix.
The trial Judge in his opinion suggests the necessity of the
insertion by the court of the words ''before my death'' in
the third paragraph of the will in order to establish a fee in
the granddaughter. We differ with the learned Judge in this
suggestion. In the first place, as heretofore urged at length,
it would have been at least unnatural for the testatrix, after
clearly providing for the contingency of Nellie Eugenia surviving her to be the recipient of a fee, to have repeated, or
emphasized, the time she had in contemplation subsequently
by adding the words suggested t<> the Court.
It may be admitted, without altering- the manifest intention
as shown, that .such 'vords, if inserted, would make the clause
standing alone more definite-but do their absence indicate a
complete change in the manifest purposes of the testatrix as
gathered from. other language in the will as well as, and supported by, outside facts
In Waters v. Trefout·et, 117 Va. 186, our Court adopted,
among other citations, one from the learned Chancellor Wal'vorth reported in the case of Covenhave'Jt v. Shule·r, 2 Paige
122, 130, 21 Am. Dec. 73. He said:
''When the words of one part of a. will are· capable of a twofold construction, that should be adopted which is most consistent with the intention of the testator as ascertained bv
other provisions in the will; and when the intention of th~
testator is incorrectly expressed, the- court will effectuate it
by supply the proper words.''
We maintain that this language is most ant in the consideration of the third paragraph of the will of MadalenA. Peyronnet. The language found is capable of a twofold construction, the latter paragraph if taken alone could either
speak of the time of the death of tl1e granddaughter or of
the testatrix, but as the intention of the testatrix is clearly
shown by other provisions of the will, i. e., the regard shown
to the granddaughter Nellie as well as the fixed expressions
of the sixth paragraph definitely showing that it was the intention of the testatrix that the vesting of the gift or fee
was to be at her own death and not upon the death of Nellie;
obviously, that construction will be adopted in reference to
the paragraph in doubt most consistent 'vith the will as a
whole. Insertion of words are not necessary to carry out
the meaning of the testatrix, but if such 'vere necessary the
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Court would ·be led to supply such to effectuate the undoubted intention of the donor.
The evidence in this case discloses that the defendant,
Leah B. Farrar, was the wife of Daniel Farrar; that these
people were respectable colored persons who bought the property in question after having their title examined in 1893;
that the property in question had constituted their home,
the dwelling of the two and after .the death of the husband,
the residence of his widow up to the date of the trial. The
evidence shows that Nellie Eugenia came into possession of
this property as heir of her grandmother's estate in Jannary, 1891. On April 4th following, then unmarried, she
borrowed money upon the same securing a debt upon the
property concerned; that having married in June, 1893, both
she and her husband entered into conveyances in respect to
this property assuming the ownership of an absolute estate
in fee, they conveying the property to Allen G. Collins, a
practicing attorney of Ric4mond by deed bearing date the
21st day of August, 1893, which was recorded on the 5th day
of September of that year in the Clerk's Office of the Chancery Court of the City of Richmond. The la\vyer, Allen G.
Collins, acted upon the assumption that a fee simple title
had been devised to Nellie Eugenia Pemberton as may be
assumed by his conve~rance to Leah B. Farrar, a. deed of general warranty conveying a fee simple estate, the same bearing date on the 28th day of November, 1893. (See transcript,
paQ:e 63-A.)
The facts in themselves have an important bearing upon
the construction to be given by the Court to the 'vill in question. R.eviewing- the construction contended for by the plaintiff in this case in the most favorable light, it is but founded
upon a surmise as to what the testatrix intended. There is·
not a single fact or circumstance in the case to support the
theory advanced. The only motive so far suggested is the
inferred dislike of the son-in-la\v. This we ha.ve shown to be
unsound and inconsistent. There is no evidence in this case
that an educated lawyer prepared the will, it may have been
prepared by an empiric. There is certainly no evidence that
the testatrix was even "learned in the la~" and, therefore,
herself an empiric in such matters. As the Court has frequently said with such facts as are known the Court should
try to put itself in the place of the testatrix. \Ve think the
will fairly shows here the purpose and intent; l)ut if the
Court was in doubt-if the language is not absolutely clearif the language of the will taken as a whole is subject to
two constructions, would we not be justified in our effort
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to reach what the testatrix meant to tu111 to the interpretation placed upon such instrument by those 'vho have acted
upon the words found in the will itself. Those most concerned acted in their traffic in the estate upon the theory
and belief that an absolute fee was given by the testatrix:
to Nellie Eugenia, and that as Nellie Eugenia survived the
testatrix, she entered into the possession of an absolute estate
in fee. The burden to . sho'v the contrary is clearly upon
the plaintiff. We submit that this burden has not been met;
that independent of, and without seeking collateral aid from
rules ·of construction applicable, the intent of the testatrix
is plainly shown to be in accord 'vith that construction whieh
would work the least hardship in this case. But if such rules
are invoked, we submit as heretofore contended, the construction sought on behalf of the petitioners is doubly sustained.
We submit, with confidence, that the interpretation contended for by tlw· defendants is, from a legal standpoint, cor-.
rect, and that it is plainly manifest frem the will taken as
a whole that the testatrix intended to give a fee simple estate
without qualification to her grru1ddaughter through whom the
defendants darrein title.
For. the foregoing reasons your petitioners are advised
that the trial court erred in the interpretation given by it
to the will of :hfadalen A. Peyronnet, in giving the instruction complained of as set out in the assignment of·error herein, tha.t the Court erred in refusing to set aside the verdict
of the jury and entering final judgment in accord therewith,
and that the Court erred in refusing, upon the motion of the
defendants, to set aside the verdict and to enter up final judgment in favor of the defendants as set out in assignment
No. 4, and by reason thereof your petitioners pray that they
may be allowed·· a writ of error and s'upersedeas to the judgment of the Law & Equity Court, Part II, of the Citv of
~
Richmond.
Respectfully submitted,
LEAH B. FARRAR,
ORD"\VAY PULLER and
J. THO:hfAS HEWIN~
Executors of D. J. Farrar, Deceased.
By C<?unsel.
ARTHUR G. FROE.
,JAMES T. CARTER,
SANDS, WILLIAMS & LIGHTFOOT,
Counsel.
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I, Alexander H. .Sands, an attorney practicing in the
Supreme Court of Appeals of Virginia, do certify that in my
opinion the action of the court in the foregoing petition complained of, and as shown in the transcript of the record there- ·
to attached, should be reviewed and reversed.
Given under my hand this 24th day of October, 1928.
ALEXANDER H. SANDS.
Received October 24, 1928.
Writ of error allowed; supersedeas awarded. Bond, $250.
ROBERT R. PRENTIS.
Received. Oct. 24, 1928.

H. S. J.

VIRGINIA:
Pleas before the Honorable Frank T. Sutton, Jr., Jnd.ge
of the Law and Equity Court of the City of Richmond,
Part Two, held for the said City at the Courtroom thereof in the City Hall on the·3rd day of July, 1928.
Be it remembered that heretofore, to-wit: at the Rules held
in the Clerk's Office of the said Law and Equity Court of the
City of Richmond, Part T'vo, on the First Monday in July,
1927; Came Wallace Henry Pemberton, and filed his Declaration against Leah B. Farrar, under the laws of the State of
Virginia, 'vhich Declaration is in the "rords and figures following, to-wit:
Virginia:
In the Law and Equity Court of the City of
Part Two.
. ·

Richmond~

Wallace Henry Pemberton, Plaintiff,
against
Leah B. Farrar, Defendant.
(1) Wa.lla.ce Henry Pemberton complains of Leah B. Farrar of a plea of trespass for this, to-wit: That heretofore.
to-wit, on the first day of November, 1926, the said plaintiff
'vas· possessed in fee simple of that certain lot of land, witb
the improvements thereon, lying and being in the City o1
Richmond, ·virginia, described as follows, to-wit:
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All that certain lot or parcel of land, with the improv·ements thereon, in the City of Richmond, Virginia, beginning
a.t a point on the 'vest line of First street 91 feet
page 2 ~ south of the south line of Jackson street, thence running soutlnvardly and fronting on said First street
21 feet and thence running back westwardly from the said
front behveen parallel lines 135 feet to an alley 151/2 feet
wide, being known as No. 610 North First street, Richmond,
Virginia, and is the same real property of wlnch l\fadalen
A. Peyronn.et died seized and possessed.
(2) And the said plaintiff says that upon the death of Nellie
Eugenia Pemberton on October 30, 1926, without issue, the
said property passed to the said plaintiff under the last will
and testament of ~Iadalen A. Peyronnet, deceased, in fee
simple, and being so possessed of the said land in fee simule
under the said will of the said Madalen A. Peyronnet, deceased, the said defendant afterwards, to-wit, on the first
day of November, 1926, entered into the same and unlawfully
withholds from the said plaintiff, the said Wallace Henry
Pemberton, the possession thereof, to the damage of the said
plaintiff $5,000.00, and therefore; he brings his suite.

DAVID 1\1EADE WHITE, p. q.
page 3 ~

ACCOUNT.

Leah B. Farrar
to
"\Vallace Henry Pemberton,

Dr.

1927 .

July 1, To rent, use and occupation of the premises
described in the declaration and known as
No. 610 North First Street, Richmond, Virginia, from November 1, 1926, to July 1,
$320.00
1927, a.t $40.00 per month,
page 4 ~

And at another day, to-wit: At the Rules held
for the said Law and Equity Court of the City of
Richmond, Part Two, on the Third Monday in July, 1927.

This day came Leah B. Farrar, defendant, and filed her
"Special Plea No. 1 ", ''General Issue" and "Demurrer",
which pleas and demurrer are in the words and figures following, to-wit:
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''Virginia :

In the Law and Equity Court of the City of Richmond,
Part Two.
IN EJECTMENT.
· Wallace llenry Pemberton, Plaintiff,
vs.
Leah B. Farrar, Defendant.
PLEA OF GENERAL ISSUE.
The defendant, Leah B. Farrar, for plea in this behalf,
says that she is not guilty of unlawfully- 'vithholding the
premises claimed by the plaintiff in the declaration in this
cause mentioned, and of this she puts herself upon the country.
LEAH B. FARRAR.
FROE, COPEI-IART AND MILLER,
Counsel for Defendant.
page 5 } Virginia :
In the Law and Equity
Part two.
IN

of the City of Richmond,

EJECT~fENT.

Wallace Henry Pemberton, Plaintiff,
vs.
Leah B. Farrar, Defendant.
DEFENDANT'S SPECIAL PLEA, NO.1.
The defendant, Leah B. Farrar, for special plea in this behalf says that she is not guilty of unlawfully withholding the
premises claimed by the plaintiff in the declaration in this
cause mentioned; but on the other hand for special pleas
says that for a period of thirty-three years she has owned,
held and occupied the premises herein by general warranty
deed, dated December 21, 1893, and recorded in deed book
150, page 402 of the land records of th~ Chaucery Court of
the City of Richmond, Va.; that she has held open, notorious,

---

~
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visible, contino~ls and hostile possession of the said property
during all of said time, under and by virtue of said deed
and has expended large sums of money in repairing, rebuilding, reconstruction, adding to and keeping said property in
good condition, to-wit, the sum of $8,000. And has also expended large sums of money by way of taxes, assessments
and other :fixed legal charges from the State of Virginia a.nd
the City of Richmond amounting to $2,000, and for interest
$2,000, to-·wit, the total of $12,000. All of said sum of
$12,000.00 is due and payable to her by virtue of her expenditures or said property together with with interest according to law, and of this she puts herself upon the colmtry.
.
LEAH B. FARRAR.
FROE, COPEHART AND MILLER,
Counsel for Defendant.
page 6

~--·

~

Virginia:

In the La'v and Equity Court of the City of Richmond,
Part two.
Wallace Henry Pemberton, Plaintiff,
vs.
L~ah B. Farrar, Defendant.
DEFENDANT'S DEMURRER.
The .defendant, Leah B. Farrar, demurs to the plaintiff's
declaration herein and says that the said plaintiff ought not
to have or maintain said action herein for the reason that
said declaration is not sufficient in law. And of this she puts
herself upon the country.
LEAH B. FARRAR.
FROE, COPEHART AND ~fiLLER,
· Counsel for Defendant.
page 7 ~

And at another day, to-wit: at a La'v and Equity
Court of the City of Richmond, Pa.rt Two, held. the
17th day of January, 1928.
· This day came again the plaintiff and. defendant by counsel and no reasons being assigned for the defendant's de-

•
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murrer to the declaration herein, it is ordered that the said
denrrurrer be overruled.
The plaintiff then replied generally to the plea of ''set
off", "Plea in abatement" and "special plea No. 2" and
issues being joined thereon the plaintiff replied generally to
the plea of "not guilty" and put himself upon the Country
and the plaintiff likewise .
.And thereupon came Ordway Puller and J. Thomas Hewin,
Executors of the estate of D. J. Farrar, deceased, by counsel,
and on their motion it is ordered that the said Executors be
made parties defendant to this action.
The said Executors then pleaded "not guilty" and put
themselves upon the Country and the plaintiff likewise.
And thereupon came a jury, to-wit·: R . . lt. Gentry, T. 0.
Soper, F. L. Thomas, D. L. Ashworth, C. B. Southward, Harry
B. Gilbert and B. F. I-Iamilton, being s'vorn well and truly
to ascertain whether the defendants unlawfully detain from
the plaintiff the possession of that certain lot of land, with
the improvements thereon, lying and being in tlie ·city of·
Richmond, Virginia, and described as follows, to-wit: All
that certain lot or parcel of land beginning at a point on the
west line of First Street 91 feet south of the south line of
Jackson Street, thence running southwardly and fronting on
said First Street 21 feet and thence running westwardly
from the said front between parallel lines 135 feet to an
alley 151/2 feet wide, being known as No. 610 North First
Street, Richmond, Virginia, and the issues involved in thJ_~
proceeding, and having partlY. heard the evidence
page 8 } were adjourned until tomorrow morning at ten
o'clock.
Virginia:

·

In the Law.
Part two.

Equity Court of the City of Richmond,
IN EJECTMENT.

Wallace Henry Pemberton, Plaintiff,
vs.
Leah B. Farrar, Defendant. ·
SET OFF.
To improvements upon the property situated at 610 north
First Street, Richmond, Va., fronrr De_cember 21, 1893, to July
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1, 1927, $8,000.00. To taxes, assessments and other city and
State charges, $2,000.00. To interest on said amount $2,000.
Total $12,000.00.
LEAH B. FARRAR.
FROE, COPEHART AND MILLER,
Counsel for Defendant.
page 9

~

Virginia :

In the Law and Equity Court of the City of Richmond,
Part two.
'

Wallace Henry Pemberton, Plaintiff.
vs.
Leah B. Farrar, Defendant.
. DEFENDANT'S PLEA IN ABATEJ\IENT, NO. 1.
And now comes the defendant and says that the plaintiff
ought not to have or maintain his action in this cause because
of a misjoinder therein.
The defendant says that she holds a life estate in the property in the declaration described, 'vhich said life estate acc.rued to her under and by the will of the late Daniel Farrar,
deceased; and that the fee simple in said estate and property
by virtue of said last will and testament is held by the heirs
o.f said defendant and the said testators; one of whom is
now in possession of said premises.: and that the said heirs
should be made parties to these precedings herein.
The defendant therein prays that this cause o.f action oe,
therefore, herein dismissed with her own proper cost in this
behalf.
LEAH B. FARRAR.
FROE, COPEHART AND MILLER,
Counsel for Defendant.
page 10

~

Virginia :

In the Law and Equity
Part two. ·

of the City of Richmond.,

"\Yallace Henry Pemberton, Plaintiff,
vs.
Leah B. Farrar, Defendant.
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DEFENDANT'S SPECIAL PLEA, NO.2.
·. The defendant, Leah B_. Farrar, for special plea in this behalf says that she is not guilty of unlawfully withholding the
premises claimed by the plaintiff in the declaration in thiscause mentioned; but on the other hand for specail plea says
that for a period of thirty-three years she has owned, held
and occupied the premises herein by general warranty deed,
dated December 21, 1893, and recorded in deed book 150, page
402 for the land records of the Chancery Court of the City
of Richmond, Va. ; that she has held open, notorious, visible,
continous and hostile possession of said property during all
of said time, llllder and by virtue of said deed a:nd has expended large sums of money in repairing, rebuilding, reconstruction, adding to and keeping said property in good condition, to-wit, the sum of $8,000.00. And has also expended
large sums of money by way of taxes, assessments and other
fixed legal charges from the State of Virginia and the City
of Richmond amounting to $2,000, and for interest, $2,000,
to-wit, the total of $12,000.00. All of said sum of $12,000.00
is due and payable to her by virtue of her expenditures on
said property together with interest according to law, and
of this sl1e is ready to verify.
LEAII B. F AR.RAR.
FROE, COPEHART AND ~fiLLER,
Counsel for Defendant.
page -11

~

And at another day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held
the 18th day of January, 1928.
This day came again the plaintiff and defendants -by counsel and thereupon the jury sworn in: this case on yesterday
appeared in Court in aceordance with their adjournment and
having further heard the evidence, were adjourned until tomorrow morning at ten o'clock.
And at another day, to-wit: at a Law and Equity Gourt of
the City of Richmond, Part Two, held the 19th day of January, 1928.
This day came again the plaintiff and defendants by counsel and the jury sworn in this case appeared in Court in
accordance with their adjournment on yesterday a.nd having
f1_1lly heard the evidence and arguments of coul)sel were sent
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out of Court to consult of a verdict and after some time re,
turned into Court with a verdict in the words and figures
following, to-wit: "We, thQ Jury on the issues joined, find
for the plaintiff against the defendants the fee simple title
to the property No. 610 N. First Street, Richmond, Virginia,
according to the description in the·declaration. And we fur . .
ther find in favor of the defendants against the plaintiff the
sum of $1,097.73 the excess of the value of the permanent
improvements over and above the damages allowed for the
deten~ion of the premises.''
Thereupon the defendants moved the Court to set .aside the
said verdict as contrarv to the law and the evidence and the
plaintiff moved the Cot~rt to set aside the verdict of the jury
against the plaintiff for the sum of $1,097.73 ar:spage 12 ~ sessed for permanent improvements upon the following grounds :
(1) Because the said verdict for the said sum of $1,097.73
is excessive.
(2) Because the said verdict for the said sum of $1,097.7H
was not warranted by the evidence, and is contrary to the
instructions of the Court;
·(3) further moved that the said verdict for the said sum
of $1,097.73 be reduced to the sum of $465.00, the value of the
said improvements and that judgment for that sum be en.
tered against the said plaintiff; which motions the Court con·
tinued for argument to he J1eard thereon.
And at another day, to-wit: at a Law and Equity Court of
the City of Richmond, held the 5th day of May, 1928:
This day came again the plaintiff and defendants by counsel and the Court having maturely considered the motions
of the plaintiff and defendants to set aside the verdict of thP.
jury -in this case or such part of said verdict as shown in
the respective motions, doth for reasons stated in writing
and now made a. part of the record, on the motion of the plaintiff by counsel, overrule the said motions. Therefore it i~
considered by the Court that the plaintiff recover of the defendants in fee simple the property No. 610 N. First Street~
Richmond, Virginia, beginning at a point on the west line
of First street 91 feet south of Jackson street, thence run.
ning southwardly and fronting on said First street 21 feet
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and thence running back westwardly from the said
page 13 ~ front behveen parallel lines i35 feet to an alley
151/2 feet wide, and being the same property of
which Madalen A. Peyronnet died, seized and possessed, together with his costs by him .about his suit in this behalf expended. It is further considered by the Court that the defendants recover against the plaintiff the sum of One thous- .
and and ninety seven ·dollars and seventy three cents with
, interest thereon to be computed after the rate of' six per
centum per annum from the 19th day of January, 1928, until
paid.
Memorandum: Upon the trial of this case both plaintiff
and defendants by counsel excepted to sundry rulings and
opinions of the Court given against them and on their motion
leave is hereby given them to file bills or certificates of exceptions herein at any time within sixty days as prescribed
bylaw.
.
Upon the further motion of the defendants by counsel it
is ordered that the judgment this day rendered ~n this c3se
be suspended fpr a period of ninety days from this date in
order to enable the said defendants to apply for a writ of
error a.nd s~tpersedeas.
By consent of all parties by counsel no suspending bond
is required of the defendants.
page 14

~

C~iEM:O.

BJ COURT.).

Virginia:
In the Law & Equity Court of the City of Richmond, Part
Two.
Wallace I-Ienry Pemberton

v.

Leah B. Farrar.
Plaintiff instituted his action of ejectm.ent against the defendant to recover premises No. 610 N. 1st Street, Richmond

Va.

.

'

There was a verdict for the plaintiff which the defendant
moved to set aside as contrary to the law and evidence and
f<;>r misdirection of the jury by the Court.
'l,he. case turns upon the construction of the third clause of
the will of. Madelin A. Peyronnet, which reads :
·
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''Thh·d: I give the house and lot on the west line of First
Street, No. 610 purchased by me from Gilbert J. Hunt, fronting on .First Street Twenty-one feet, and running back between parallel lines, one hundred and thirty five feet, in fee
simple to Nellie Eugenia. Pemberton, if living or to her issue.
And if the said Nellie Eugenia Pemberton shall die without
issue,· then the said property shall pass in fee simple to W allace Henry Pemberton if living at the death of said Nellie
Eugenia, and if he is not then living, the said property shall
.pass in fee simple to James Peyronn~t Pemberton.''
The concluding paragraph of item Sixth of the will reads
as follows:
''Should the remainder in the property devised in the Third
clause of this my will fail to vest in any of the persons named
therein by reason of the death of all -of them, then the said
property shall be give~ to the chidren of Catherine
page 15 ~ Peyronnet ·widow of my son Lucien Peyronnet. In
no event is James T. Pemberton the husband of
l\{adalen V. Pemberton to have any share in my estate, by
the death of his children taking under this will or otherwise.''
At the trial the will of 1\{adalen A. Peyronnet dated April
22, 1887, and probated Jan. 22, 1891, containing the above
provisions, was duly proved by an attested copy. It 'vas also
proved that at the date of the will Nellie Eugenia. Pemberton
was unmarried and wothout issue, tha.t ·a.t the death of the
testatrix she was living but still w-ithout issue and that she
afterwards died without ever having had issue, and that Wallace Henry Pemberton survived the sa-ztd Nellie Eugenia Pemberton.
It was also proved that Nellie Eugenia Pemberton 'vas a
special object of the testatri~ affection.
The above facts were uncontradicted. The Court there. upon instructed the jury as follows:
''The Court instructs the jury that under the last will and
testament of Madalen E. Peyronnet, 'vhich was probated Jan.
22, 1891, she gave the house and lot, No. 610 North First
Street, to Nellie Euge~1ia Pemberton in fee simple, if living,
or to her issue, and provided that if the said Nellie Eugenia
Pemberton should die without issue, then the said property
should pass in fee simple to Wallace Henry Pemberton, if
living at the death of sa.id Nellie_ Eugenia Pemberton. The
Court further instructs the jury that under said will the said
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Nellie Eugenia Pemberton if living took a. defeasible fee iu ·
said property upon the death of the testatrix; and if the jury
believe 'from the evidence that Nellie Eugenia Pemberton
afterwards died without issue and that Wallace
page 16 ~ Henry Pemberton survived her, then upon the
death of the said Nellie Eugenia Pemberton the
said property passed to Wallace Henry Pemberton in fee
simple, and the jury must find for the plaintiff the fee-simple
title to the property described in the declaration.''
In the construction of wills adjudicated cases afford little
help inasmuch as no two wills are entirely alike. They are
of aid however in settling certain general rules of construction, but even then they are resorted to merely as aids to
determine the meaning of an obscure will.
Before resorting to these rules of construction the testator
must have so expressed himself that by giving to his words a
natural and usual meaning his intent is obscure.
In Wills & Administrations by Judge T. W. Harrison, Sec.
194 (2) reads

* * * ''If the testator used words which are capable of a
reasonable interpretation as they are written, they must be so
taken though the inference of intention be more or less strong
that he intended to make a disposition of the property in a
particular way but overlooked a particular event or matter.''
Or as said by another authority
''The testator must express his intention or use such Vtnguage as will enable the Court to ascertain what his intention
is in order to make it effectual.''
All parts of the will must be read together to get the true
intent of the testator. The testatrix by the last clause of the
Sixth item of her will left no doubt that in her scheme of distribution of her property, James T. Pemberton (the father qf
Nellie Eugenia Pemberton, Wallace Henry Pemberton and
James Peyronnet Pemberton) was to have no part ''by the
death of his children taking under this will or other\vise".
.
As the statute of descents was at the date of this
page 17 } will and the death of the testatrix, upon the death
of a. child without issue and intestate that child's
father inherited his or her real eHta.te (to the exclusion of the
mother, brothers and sisters).
The death of Nellie Eugenia Pemberton at any time in-
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·testate and "ithout issue 'vould have passed to her. father
James T. Pemberton all real estate she owned in fee simple
(not defeasible).
The last clause of item Sixth of the "rill showed a fixed
intent on the part of the testatrix to prevent this.
It could only be prevented by a provision in her will that
the fee simple title she gave Nellie Eugenia Pemberton was
nevertheless defeasible upon her death without issue surviving her.
The only sure way to disi!lherit an heir is to give the
property to an<;>ther.
If Nellie Eugenia Pemberton's title 'vas defeasible upon her
death witho.ut issue her father could not inherit from her.
And the testatrix said in certain terms he (J. T. P.) was in
no event to have part of her estate by tl1e death of his children (one of whom was Nellie Eugenia Pemberton).
It is plain from the language of item Third of the will
that Nellie Eugenia Pemberton if living at the death of the
testator was given .a fee simple title to the property. She
w~as living at that time and took such estate. The testa. trix was careful to provide that if she was not living then
her issue sl1ould fake. (The possibility of James T. Pemberton grandfather of such issue, heiring from them under the
then state of the law would be very remote.)
The testatrix next sentence is not in 'vords ofsubstitution
as if it commenced with "But if, &c." She says "And if,
& '' meaning in addition to whats he had already
page 18 ~ provided for. She had given it to Nellie if living.
She had given it to Nellie's issue if Nellie were
dead at that time leaving a.ny. And the testatrix next proceeds to govern the disposition of this property if Nellie
should die at any time without issue. I-Ier words are ''And·
if the said Nellie Eugenia Pemberton shall die without issue",
* * * Why should the court supply after "without issue"
the words "before I do". The testator has used rio such
words. The court must not supply words in a will except in
the plainest case it is necessary to carry out the manifest intention of the te-statrix. As said jn Harrison on Wills and
Administration, Sec. 194, before the court should do so
''There must be so clear an intent that the contrary intent
cannot be supposed. If there is a rational construction of
the words as they are written that construction must be given
them.''
·
The testatrix has said that in event Nellie should die with-
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out issue ''then the said property shall pass in fee simple to
Wallace Henry Pemberton if living at the death of said
Nellie Eugenia''.
He was living at her death without issue. This was the
plain and unambiguous direction of the testatrix. What is
plain and clear needs no construction. Why should the court
circumscribe or limit the period (by supplying words) when
the testatrix did not. The testatrix nowhere said tha.t in
order that Wallace E:enry Pemberton should take that Nellie
should have died before her (the testa tri:x). In making this.
provision of her will the plain words of the will put no limitation on the time of Nellie's death.· Where the testatrix has
not limited the time the Court should not. To supply such
'vords would be making a new will for her.
In arriving at the above views the court has not been nnmi~dful of that rule of construction 'vhich says a
page 19 ~ plain gift in one part of the 'vill should not be cut
do'vn or diminished by another provision unless
such latter provision is equally as clear and plain. Nor has
the Court overlooked that rule of construction which favors
the early vesting of an estate.
In this will the divesting cause is equally as clear as the
language in the earlier portion of the will giving the land to
another. It divests the estate in fee simple given to Nellie
at her death without issue by giving it to vVallace Henry
Pemberton, provided he was alive at the death of Nellie. Tl1e
defendants ask the court to construe this divesting clause
as having no effect unless· Nellie died before the testatnx.
The testatrix did not so limit the effect of this clause and so
the court cannot.
·
It is only when the time of the vesting of an estate is expressed in obscure or ambiguous terms that the court can
call to its aid that rule that favors the early vesting of an
estate. That situation was not presented to the Court by the
language of the 'vill in this case.
It is always the privilege of the testatrix to fix the period
of the vesting to suit herself. Had the testatri:x used onl~'
the words "to "'\Vallac:e Henry Pemberton if living" and
stopped, there would be much force to the argument advanced
~or the early vesting of the estate and that it could only lw
cut down by a divesting clause equally as clear. But the testatrix was not satisfied with that ambiguous expression and
to make her intent clear she needed and used additional word~
to render that i~1tention certain. Effect 1n'ttch he given to
every word of the testatrix unless it leads to absurd results.
She might easily have added the 'vords "at my death'' but she

.~o
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did not. Instead she chose to add the words ''at the death
of Nellie Eugenia". The testatrix had the choice
.Page 20 ~ of these two expressions and the whole framework of the will show·s its author possessed a
faculty of expression above the average.
The Court should not depart from the plain meaning of
words to create an ambiguity that it may later constn1e those
·words by certain · recognized rules of ~onstruetion. These
rules are to be invoked only when the 'vords of the testator
standing alqne create· an ambiguity.
• The motion to set aside the verdict 'viii be overruled and
judgment entered in accordance with the verdict of ·the jury.
FR...t\.NK T. SUTTON, JR.
page 21

~

And now a.t this day, to-wit: at a Law and Equity
Court of the City of Richmond, Part Two, held
the 3rd day of July, 1928:

This day came again the plaintiff and defendants by counsel and the defendants by leave of the Court heretofore given
them this day tendered to the Court their five bills of exceptions or certific.ates of exception, which were received by the
Court. si~ned, sealed and ordered to be made a part of th~
record, which is accordingly done.
DEFENDANT'S CERTIFICATE OF EXCEPTION NO. 1.
The following evidence on behalf of the plaintiff and of
.the defendant, respectively, as hereinafter denoted, is all the
evidence 'vhich was introduced a.t the trial of this case:
page 22

~

W ALLAOE H. PEMBERTON,
a witness on behalf of the plaintiff, being first duly
sworn, testified as follows:
EXA1VIINATION IN CHIEF.

Bv Mr. White:
·Q. Mr. Pemberton, state your name, age, occupation and
residence?
A. My residence is 185 S. Brookside A venue, Freeport,
Ne'v York. My occupation is that of an actor.
Q. Your name and age Y
A. W a.llace Henry Pemberton; born 1875, March 15.
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Q. You are the same Wallace Henry Pemberton who is
plaintiff in this case, are you not 1
A. Yes, sir.
Q. Where were you born and raised?
A. In the city of Richmond. I "\vas on ,Jackson Street,
moved when I was quite a lad to 610 N. 1st Street, lived there
for some time, that is, until after my mother died. Then 've
moved on 9th Street, I think.
page 23. ~ Q. Now, ?vir. Pemberton, what relation was
Madeline Peyronnet?
A. My grandmother.
Q. Is she· living or dead?
A. Dead.
Q. Can you tell the jury when she died~
A. I. could not give the exact date, no, sir.
Q. It has been some years?
A. Yes, sir. I was quite a boy. ·
Q. Where was Mrs. Peyronnet living when she died?
A. She was living with my aunt, I think just the oth~r side
of Monroe Park, Belvidere Street I think it was. I think
that is the street.
Q. W11at relation 'vere you to Nellie Eugenia Pemberton?
A. Brother.
0. Is Nellie Eugenia Pemberton living or dead
A. Dead.
Q. 'Vhen did she die?
A. Last October a year ago, about the 29th I think it was.
Q. 'Vas she older or younger than you?
A. Older.
page 24 ~ Q. About how much?
A. Five years.
Q. Did Nellie Eugenia Pemberton leave any issue at the
time of her death 7
A. No. sir.
Q. Did she ever have any children?
A. No, sir.
Q. Mr. Pemberton, I offer in evidence a certified copy of the
last will and testament of·Madeline A. Peyronnet. Was she
your grandmother?
A. Yes, sir.

Note : Paper filed and marked ''Ex. Pemberton # 1 ''.
In the name of God, Amen.
I, Madalen A. Peyronnet, of the City of Richmond, State
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of Virginia, being of sound and disposing mind and memory,
do make and ordain this to be my last will and testament,
hereby revoking and annulling all former wills made by me.
First: I desire that aU my just debts and my funeral expenses be paid.
Second: I give and devise unto my dear Daughter Madalen
V. Pemberton $25.00.
Third: I give the house and lot on the West line of First
Street No. 610, purchased by me from Gilbert J. Hunt, fronting· on First Street Twenty One feet, and running back between parallel lines, One Hundred and Thirty Five feet, in
fee simple to Nellie Eugenia Pemberton, if then living_ or to.
her issue. And if the said Nellie Eugenia Pemberton shall
die 'vithout issue, then the said property shall pass
page 25 ~ in fee simple to Wallace Henry Pemberton if living
at the death of said Nellie Eugenia, and if he is
not then living, the said property shall pass in fee simple
to James Peyronnet Pemberton.
Fourth: I also give and bequeath to Nellie Eugenia Pemberton ·all of my furniture, clothing and silverware.
Fifth: . I desire that whatever money I may have at my
death, after giving Catherine Peyronnet, widow· of my son·,
Lucien F. Peyronnet, Twelve Hundred · Dollars, shall be
equally divided: and one half thereof I give and bequeath
to Mrs. Catherine Peyronnet: the other half thereof I give
and bequeath to Nellie Eugenia, James Peyronnet and W allace Henry Pemberton, to be equally dividea amond them.
Sixth: If any person, whosoever directly or indirectly
shall attempt to set aside or destroy this my last will and
testament, then the person making such attempt shall forfeit
all claim to any benefit under this·will and be forever debarred.
from all participation in what I may leave.
I hereby nominate Geo. E. Crawford and James Peyronnet Pemberton to be the Executors of this mv will and request that no security be required of them upon tl1eir qualification as such.
Should the remainder in tl1e property devised in the Third
clause of this my will fail to vest in any of the persons named
therein by reason of the death of all of them, then the said

Leah B. Farrar and others v. W. H. Pemberton.

33

property shall be given to the children of Catherine Peyronnet widow of my son Lucien F. Peyronnet. In no event
is James T·. Pemberton the husband of Madalen V. Pemberton to have any share in my estate, by the death of.his children taking under this will or otherwise.
Witness my hand and seal this 22nd day of April, 1887.
M.A. PEYRONNET,
page 26

(Sean

~

Signed, sealed and acknowledged by the testatrix
in our presence, we being together at the time and
attesting the same at her own request.
Witnesses:
GEO. E. ORAWFORD,

J. HARRY PURDY.
Virginia:
In the Chancery Court of the City of Richmond, the 22"
day of January, 1891.
This paper writing purporting to be the last "rill and testament of lVIadalen A. Peyronnet, late of this City, deceased,
was this day produced to the Court for proof and was duly
proved by the oaths of Geo. E. Crawford and J. Harry Purdy
the subscribing witnesses thereto, thereupon the said paper
writing is established and ordered to be recorded as a.nd for
the true last will and testament of the said ~Iadalen A. Peyronnet.
.And' upon the motion of Geo. E. Crawford, one of the Executors named in said will (J·ames Peyronnet the other Exor.
named not appearing, right is reserved to him to qualify at
some future time should he so elect) who made oath as the
law directs· and entered into and acknowledged a Bond in the
penalty of Six thousand dollars, conditioned according to
law, but without security the said will directing that none
should be required of him.
Certificate is granted the said Geo. E. Crawford for obtaining a probate of the said will in due form.
Teste:
.A. Copy-Teste :

CHAS. W. GODDIN, Clk.
CI-IAS. 0. SAVILLE, Clerk.
By JOHN F. SAVILLE, D. C.
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page 27

~

Q. The Nellie Eugenia. mentioned in that will
is the same Nellie Eugenia Pemberton, your sis-

ter~

A.
Q.
A.
Q.
A.

Yes, sir.
She is the same one who died last year without issue T
Yes, sir.
Never had any children?
No, sir.

page 28

~

A Juror: Wha.t is the date of that will, please,
sirY
Mr. White: 1887 I think it was. It was admitted to proha. te in 1891.
Witness: "Witness my hand this 22nd day of April,
1887."
By Mr. Wbite:
Q. When 'vas it admitted to probate downstairs?
A. Chancery Court of Richmond, 22nd day of Janury, 1891.
Q. Can you tell the jury, Mr. Pemberton, how old Nellie
Eugenia. Pemberton was in 1887 when you grandmother made
this will?
A. In 1887, about 17.
Q. Aecording to the 'viii your grandmother must have died
before January, 1891. Was your sister Nellie Eugenia. Pemberton married in 1891, in J anuaryY
A. She was married June 2, 1891.
Q. She 'vas not married in January
A. No, sir. I was just trying to get my dates.
Q. The third clause of this will disposes of the hou~e No.
610 1st Street. You said you lived there?
A. Yes, sir.
page 29 ~ Q. What kind of house is this 610; what is the
nature of the improvements?
··
A. It was a two-story brick house.
Q. Ho,v many rooms f
A. If I remember right, six rooms and a small room for a
bath. I think there were six rooms. I haven't been in the
house for a number of years.
·
Q. Do you kno'v who is in tl1e house at this time, who is
living there ~
A. I do not.
.
Q. You haven't got possession have you?
A. No, ·sir.
Q. Possession of this house is withheld from you, is it notT
A. Yes, sir.
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Bv a Juror:
.,Q. Who has had possession of this house since 1891, since
the will was probated?
The Court: Does this witness know?·
A. I don't know who has had possession.
1.\{r. White: The juror probably did not understand. That
will come out in the trial. What I want to say, to save time,
I want the jury to know,·~rr. Sands, and His Honor, that out"
rights in this case did not arise until the death of
page 30 ~ Nellie Eugenia Pemberton in 1926. We never had
any rights until that time.
1.\fr. Sands: That is your statemen~ of the law.
CROSS EXAMINATION.
By J. C. Carter:
Q. When did you leave Richmond?
A. That is a rather peculiar question. I have been in and
out of Richmond a good many years for the last 34 years.
I have been living in New York for-You see, in my profes~
sion we can hardly call any place a definite home until we
buy in a place. We had a place in New York three years.
We put our stuff in storage and -vtre went on the road again,
making a trip to California ten months, came back and bought
our home at Freeport five years ago next July. Prior to that
time it had been thirty-four years since I started on the road;
but I would come back to. Richmond, and I called Richmond
my home for a good many years after that.
Q. About 34 years ago!
A. Since I :first went on the road.
Q. In attempting.to answer your Counsel's qnespage 31 ~ tions as to when your grandmother died, I understood you to say yon did not know, but simply a
good many years ago. Don't yon think there is some way
by whieh you can be a little more specific Y
A. Well, yes, I could say it was between 1885 and 1890. I
am not sure of the date of her death. I have no recollection
of the time at all.
Q. Can yon tell when this will, a certified copy of which
was shown by yo-ur counsel, first came to your knowledge f
Witness: The 'Yill proper?

J. C. Carter: Yes.
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A. I never saw the will proper until a year ago after my
sister died, probably about November a year ago.
Q. Prior to that time did you know whether or not your
grandmother, Mrs. Madeline A. Peyronnet, had left a will1
~0~~&

.

Q. Did you know its contents prior to the last. date you

mentioned, about October or November, 19261
A. I had known of the provisions in the will ever since she
died.
Q. Please state what relation James Peyronnet Pemberton, also mentioned in the third clause of the will,
page 32 ~ bears to the maker of it 1 .
A. Grandson.
Q. Yon also said your sister got married about June, 1891.
Will you please state the name of her husband 1
A. Robert Keith. ·
Q. Will you also state whether or not he is living?
A. I don't kno,v.
Q. Will you please state, if you know, in what place the
said Nellie Eugenia Pemberton died 1
A. City of Richmond.
By Mr. Sands:
Q. Were you present at her funeral f
A. Yes, sir.
Q. ·She died in October, 1926?
A. Yes, sir.
Q. What day. do you rememlJerY
A. The 29th I think.
Q. The 29th of October, 1926¥
A. Yes, sir.
Q. ·You say you have known that J/OU grandmother had left
a will and you had, or had not, did you state, ]{nown as to
the language contained in the third clause of it previous to o:r
shortly after your aunt's death in 19~6 ~
page 33

~

Witness: The language of the will?
Mr. Sands : Yes.

A. I don't know tha.t I knew exactly the language of the
will, but I knew that she had left the property to my sister,
and a.t her death, if she died 'vithout issue, it was to come
to me, but that she only had left an interest- in it, and I have
always been under the impression that the property was to
be mine at her death if she died without issue.
Q. You have been here off and on in Richmond for the last
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35 years and you have had full knowledge of that since 1890,
Did you ever communicate with the tenants in possession 1
A. Absolutely not. I had no reason or right to do it.
Q. Did you know at that time that-

}.fr. White: We object to that. It has nothing to do with
the case.
The Court: You may make your objection and state t11e
grounds of your objection.
l\fr. White: The grounds of objection are exactly wlutt
}.:Ir. Pemberton states himself; he had absolutely nothing to
do with this proeprty until the death of his sister without
issue, and he has answered the question better
page 34 ~ than I can answer it. If that is so, what he did or
didn't do certainly cannot have anything to do
with this case, I submit.
The Court: Yon want his answer excluded 7
Mr. White: No, sir; I don't think it has anything to do
with the case. I object and ask that that question be excluded
and the answer 1\{r. Pemberton gave to the question, too.
The Court: The motion for the present is over-ruled.

By 1\fr. Sands:
Q. 1\fr. Pemberton, you say that you had known for some
years of the existence of that provision of this 'vill, and you
have stated to the jury that, as you interpreted that pro• vision (and your language was specific to your counsel) that
you had an estate in there after the death of your· sister; that
is the way you viewed it, was it not~
Witness : That my right came after my sister's death 1
Mr. Sands: Yes.
A. Yes,. sir.
.
Q. Did you or did you not know that your sister viewed that
provision in the 'viii in a different light, and did you not know
that Nellie Eugenia l{eith and her husband, Robert I{eith,
in the exercise of their power as they understood it sold this
property, in which :Nir. l{eith united, back in 18931
}.rir. ~Thite: I object again.
l\fr. Sands: I am glad objection is made in a
formal wav so we can call Your Honor's attention to it.
As I take it, the language here is intended to be a fee simple
on her part. They contend it is merely a life estate in the
:first taker.
page 35
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The Court: Your question asked him was how he construed it, and then your _question was if he lrne'v his sister's
construction to be different. Then you asked him if he kne\v
\vhat his sister had done. Tha.t went a step further.
J\;Ir. Sands: Only as evidence of the position which he took
of it.
The Court: He answered that she put a different construction on the will.
Witness: No, sir. Pardon me, Your Honor. I didn't answer that question.
The Court: You were asked the question if you }{new what
construction she put on it.
Witness : Her construction was the same as mine, that
she only had a life interest in it1\Ir. White: We except.
page 36

~

By Mr. Sands:
Q. Do you base your answer upon any conversation with your sister?
A. Yes, sir.
Q. Previous to 1893, when she made her deed purporting to
convey this property, or after 1893-In other words, did your
conversation occur after she and her husband sold the property to l\{r. Collins or before 1
1\fr. White: Do yon understand the
Witness : Yes.

question~

A. As I stated before, Your Honor and gentlemen of tJ1e
jury, I have understood this ever since my grandmother died,
tha.t my sister had a life interest and the property was to
come to me. If I can answer this question in my oWn way:
After she told. the property and had made the deed, as she
told me, she had only sold her life interest in it and it was
to come to me after her death. That has been told me by
my sister not once but, well, I would say without fear
contradiction, a. hundred times.
Q. That conversation was after she had sold the property,
but the question I asked you was whether before these people bought this property she had any conversation
page 37 ~ with you and told you she so viewed it. The date
I am addressing your attention to is 1893. You
say you: 'vere born in 18741
A. 1875.
Q. So you were at that time about 18 years old. Do you
recollect as to whether or not. previous to the time she sold

of
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to these people she made any statement to you that she considered her interest was not a fee simple, or was it after
these people bought and paid for the property that she so
advised you?
Mr. White: We make the same objection.
The Court: Objection overruled. •

A. I can't say that she directly told me, but it was understood in the entire falpily. I don't know that Nellie came
to me directly and said tha.t such and such were the facts, but
it was understood by the entire family that it was a fact.
Q. I asked you if previous to the time you were 18 did
she ever tell you that she considered that she only had a
life interest in the property or was that conversation after
she sold it and received consideration for it that she told you
so?
page 38

~

. Mr. White: May it be understood I am objecting to each one?
Mr. Sands: Yes, sir.

A. I could not say.
Q. Mr. Pemberton, you stated you demanded possession of
this property prior to the institution of ·this suit. You stated
in your last words in examination in chief that you had demanded possession of this property and it had been refused.
Mr. White: r never asked him that question.
The Court: I didu 't understand him to answer that question.

Bv Mr. Sands:
·Q. Have you ever demanded possession?
A. No, sir.
·,
Q. This action of ejectment is the only action you have
taken?
A. Yes, sir.
Q.. you have never written them and asked them to give
you possession at all?
A. No.
page 39 ~ Q. In other words, you employed an attorney
and brought this suit; that is the first demand that
you made?
A. Yes.
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Q. You viewed the proposition for 30 or 35 years that yon
had a right to this property?
Mr. White: We object

~o

that.

By ~Ir. Sands:
.
. .
Q. .And you kne\v thaw were in possession of it, and your
sister died in October, 1926, and yon made no demand or request in writing setting out your rights to it from the parties
in possession until you brought this ~nit~
Mr. White: We object.
The Court: Objection sustained.
Mr. Sands: We note an exception.
In order tha.t the record may be complete, what would he
your answer to that Y
The Court: Do you gentlemen agree on that?
Mr. White: His answer would be that he never made any
formal written demand for the property until this suit \Vas
brought.
.
Mr. Sands: And. that l1e did not \vrite the tenants in pos.
·
session 7
Mr. White: He has not, and they still withhold posse.ssion.
page 40 ~ The Court: As I heard the statements, there
were several pleas put in, but tl1ey were not outlined to the jury or to the Court, and that makes it a little
difficult for the Court to pass on your objection.
A. G..Frode: This case was broug·ht some time about September or August I believe,. and my firm \vas employed about
a day or two before Rules. I had no chance to look into the
matter as to what pleas should be filed, and I filed all the
peas I thought I was. entitled to, \vhether ther~ was any
legal reason for filhig them or not. Under the general rule
in most jurisdictions, and in Virginia too, any defense can
be put up under the plea of general issue, and a plea in
abatement ~uggesting that there were other people who ow·ned
this property as wen· as the defendant, and :filed demurrers
also. That is the nature of these pleas.
The Court: The reason I asked the question was I did not
know \Vhether there \vas a question of adverse po::,page 41 ~ session.

By Mr. Sands:
· Q. Your last answer to your counsel was that possession
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had been refused you? Upon what do you base that statement of fact'
1\{r. White: We object.
Mr. Sands: He says possession has been refused. \Ve are
trying an action of ejectment. I can ask him, if he states a
fact, on what he bases his information.
The Court: I understood that he stated he had made 110
demand, but this action was his :first demand for it. Was I
correct?
Mr. Sands: Yes, sir, but the last question asked by 1\fr.
White was he said possession· had been refused him. .ltccording to my recollectionThe Court: That suit was brought.
Mr. Sands: The witness has stated a fact. I asked him
what he based it on.
The Court: The witness said he didn't mal{e any demand
until the suit ·was brought.
~

By Mr. Sands:
Q. Upon ";-hat do you base the statement you
made t.o your counsel that possession of the property is with. held from you?
A. Common sense.
Q. You base it on common sense f Well, now, why do you
assume that you base it on common sense ·when these people
have been in possession of it ever since they bought it from
your sister back in 189:3 f Why do you say it is a matter
of common sense that yon are denied possession if your interpretation is right, that you are entitled to this property
under the will ?
page 42

:Nir. \Vhite: vVe object. vVe are going back 35 years. She
might ha.ve been there a 100 years. \Ve had nothing to do
with it until1926.
The Court: The ·witness was asked 'Yhat he based his
opinion on that the property was being· withheld from him.
His answer, instead of giving· facts, was common sense. If
that answer had been objected to, I think I would have excluded it. Ask him if he could name the facts that he based
it on.
page 43 ~ Mr. Sands: You heard the question, 1\ir. Pemberton f
· The Court: On what facts do von base the statement that
the property is being withheld f1:om you?

Supreme Court of Appeals of Virginia.

42

A. For the simple reason that the property had been in
possession of some one else for 25 or 28 years, whatever it
'vas. · If I 'vent and asked them to give me this property
they "rould naturally say," Get out of here. You are crazy''.
That is the only reason I didn't ask.
Bv

~Ir:

Sands:

"'Q. In other words, yon realized, did you that if these people

bought this property and paid for it it belonged to them and
if you 'vent over there and asked for it they would tell you,.
"Get out of here" f
Mr. White: We object again.
The Court:. I think you are going a little far afield from
the issue now, 1\ir. Sands. You asked that question and he
gave the facts he based it on. Your question is argumenta·
tive.
I\fr. Sands : I am answering arguments with an argument
in the hope of eliciting facts, which heretofore I have been
unable to do. I note an exception.
~

By Mr. Sands :
Q. Turning to another feature of the case: Yon ·
say this house consisted of a brick house of six rooms and a
small room as a bath. When "ras the last time you were in
that house?
A. Perhaps 1889 or 1900.
Q. 1889A. Or 1900.
Q. Or 1900?
A. Yes, sir.
Q. It is a right long gap behveen 1889 and 1900-ll·yean:J.
This property was sold by your sister to lVIr. Collins in November, 1893. vVere you ever in that property after your
sister sold it to 1\fr. Collins and he sold it to Farrar?
A. No, sir.
Q. If it be true that it was sold in August, 1893, you have
never been in there from that day to this, is that right?
A. Yes, sir.
Q. "When was the last time you were on the premises and
looked at it from tl1e outside?
page 44

·

page 45 ~

Witness : When I have last seen it from the out-.
sidef
Mr. Sands~ Yes.
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A. Well, perhaps 10 o'clock this morning.
·
Q. \Vhtre~
A. I p ssed it on the car.
Q. Pre ious to that? What I want to get at is from 1893,
when your sister sold the property, up to the time of her
death, how many times did you go by there and inspect the
property?
A. I have never inspected it.
Q. I mean .from the outside, to look at it. You say you
have never been on the inside?

Mr. White: I object again to that question.
The Court : What is the relevancy?
Mr. Sands: I am trying to get at these improvements, to
show the status of these improvements. He dese1;ibed the
property. I am trying to find out the difference in status
from year to year as to when these improvements were made
on that.
The Court: You are trying to bring out when these improvements were made Y
page 46 } Mr. Sands : Yes, sir.
The Court : · Can't you ask him what he knows
about the improvements Y
By Mr. Sands:
Q. What do you kno'v about these improvements?
Witness: I haven't been asked the question.
The Court: The question is asked you now: Do you know
anything about the improvements on the property and wh-en
they were put there Y
A. I haven't the slightest idea when they were put there
as to any of them.
Q. What is there?
A. A front porch. It was an ordinary size front porch
and ·would perhaps seat four chairs on it. Some years afterwards the porch had been extended across the house. That
is, there was a porch; I don't know whether the old one was
extended.
Q. When you noticed tha.t difference did you call the owners
attention to the change or make any objection f
Mr. White: We object.
page 47 } The Court: Objection sustained.
:M:r. Sands: Can we write the answer in by consent afterwards f
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Mr. White: Yes.
By Mr. Sands :
Q. Now, Mr. Pemberton, th~re is a. garage arid stable on
that property. now, is there not?
A. I haven't the slightest idea.
Q. You don't know 7
A. No.
Q. There 'vas· not when your grandmother died, was it,
when you speak of it as being a house of six rooms?
Witness : Garage?
Mr. Sands: Or stable.

A. No, sir.
Q. Do ·you recollect as to the nature or character of ·the
plumbing in that house 1 Was there a modern bath room in
there? You spoke of a bath .room. '\Vba t character. of bath
room was itT
A. I don't think there wa.s, but there was a room intended
for a bath. I don't think the bath had been installed up
to tha.t time. I would not be certain about that.
page 48 ~ Q. Do you recollect a~ to whether there was
electric light or gas light?
A. I do not. No, there was not electric lights. I don't know
what lights we used.
Q. You don't recollect whether they had old fashioned
kerosene lamps or had gas, do you ~
A. Not the slightest. ·
Q. How old were you when you left this place?
A. Perhaps 14 years old.
Q. Was that after your grandm<;>ther's death or beforef
A. Before my grandmother's death.
Q. Your sister died in October, 1926? 'Where did she clief
A. On Minor Street.
Q. What ·city~
A. R-ichmond, Virginia.
Q. Buried here?
A. Buried in Shockoe Hill Cemetery in the Peyronnet plot
·
there.
RE-DIRECT EXAl\1INATION .
. By wir. "TJ1ite:
. Q.
.. l\fr. Pemberton, in the declaration filed by you in this
-

Leah B. Farrar and others v. W. H. Pemberton.

45

case ·you charge rent for use and occupation from
November 1, 1926, to J.uly 1, 1927, at $40.00 per
month, amounting to $320.00. Have you been paid
any rent at all for this property since your ·sister's death?
A. No, sir.
Q.· Has anybody offered you anything for the use of the
property since your sister's death f
A. No, sir.
·
Q. Can you tell the jury what would be a fair rental value
for that property at this time per month?
A. I could not. I am not familiar with the rental values
here.
Q. Do you have to go back to New York tonight?
A. Yes, sir.
Q. Why?
A. Well, I am playing in New York and the management
let me off for two days, ·1\fonda.y and Tuesday on my saying
that I would be there 'Vednesday as I thought I would only
be needed a couple <>f ·hours, in fact I was. told I would be
needed only a couple of hours so I asked the manpage 50 ~ agement. If I don't get back, I lose my engagement.
Q. Yon ar.e under promise to your employer in New York
to be back there tomorrow?
A. Yes, sir.
~

page 49

By 1\fr. Sands:
Q. ~fr. White asked you a bout this dent. Have you rendered any bill to anybody within the last 12 months; have you
mailed any bill to anybody for rent 1
A. No, sir.

Witness stood aside.
~

1\iR.S. LILLIE B. BRADLEY,.
a witness on behalf of the plaintiff, being first duly
sworn, testified as follows:
·
'"

page 51

EXAl\fiNATION IN CliiEF.

~---

By 1\ir. White:
·Q. nfrs. Bradley, will
and ·where you live and
lace Henry Pemberton?
A. I
1\irs. Lillie B.
nue; I am sister to 1\fr.

am

.
you please tell the jury your name
·what relation you are to Mr. '\ValBradley; I live at 2818 Barton AveWallace Henry Pemberton.
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Q. Being a sister of ~{r. Wallace Henry Pemberton, you
are granddaughter of ~{adeline Peyronnet?
A. Yes, sir.
Q. When did your grandmother, Madeline A. Peyronnet
die?
A. In 1888 I think. I am awful on dates, I tell you that
right now.
Q. Is she dead f
A. She is decidedly dead, as I attended her funeral and saw
her buried. She is decidedly dead.
Q. What relation are you to Nellie Eugenia Pemberton,
who is mentioned as the devisee in the will of 1\{adeline A.
Peyronnet?
page 52 ~ A. Twin sister.
Q. Would you object to stating your age?
A. Not in the least. I will be 58 next September.
Q. That would make you born in about 1870?
A. 1870.
Q. Is Nellie Eugenia Pemberton, who was your twin sister,
living or dead?
A. Dead.
Q. When and where did sl1e die f
A. She died at my home, 202 Minor Street, Richmond, Virginia, on October 29, 1926.
Q. Did she leave any issue?
A. No, sir.
Q. Did she ever have any children?
A. No.
Q. Who was she when she died?
4.. Mrs. George Crutchfield.
Q. It appears from a certified copy of your grandmother's,
Madeline A. Peyronnet 's will, ·which has been introduced in
evidence, that your grandmother died prior to the 22nd day
of January. 1891. Was your sister Nellie married at that
date?
page 53~ . A. No.
Q. Has she ever been married up to that timeT
A. No.
Q. To whom was she first married Y
A. Robert A. l{ei th.
Q. She was married twice, was she?
A. Yes.
Q..A.nd who was her second husband?
A. George Crutchfield.
Q. Do you know the date that your sister was married the
first time 1 If so, state.
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A. The first time I think it was 1890 or '91. I think it
was '91.
·
Q. Did you ever live in the house 610 N. 1st Street; if so,
when?
A. Yes, when I \vas a very small child.
Q. Who was living there during the time you were there!
A. My grandmother owned the house, and my mother was
her daughter, so my father and mother and my grandmother·
and my two brothers and my two sisters.
Q. When you speak of your grandmother who do
page 54 ~ you mean 7
A. J\iadeline A. Peyronnet.
Q. Do you remember how long you lived there Y
A. No, not if you want the exact date.
Mr. White: I don't want the exact date.

A. (Continued) I think about eight years.
Q. What kind of house was it at the time you lived there T
A. Six-room brick ·with a room for a bath. There was no
baht there at that time, or at the time we left.
Q. Is the same brick house there now that was there then 7
A. Decidedly. It was this morning.
Q. You are older than your brother, the plaintiff in this
case, aren't you 1
A. Five years.
Q. You have lived in Richmond all your life, have you not f
A. Yes.
Q. Can you tell the jury what would be a reasonable rent
for this property, 610 N. 1st Street for the year 1927, per
month?
A. Well, no, I could not. At the time that we lived there we
had quite a fe\v friends who owned that whole blo.ck, and the
houses 'vere renting for $18.00 a month at that. time. That
was absolutely the price they 'vere renting for, $18.00 a mo~th,
when we lived there.
·
page 55 ~ Q. That has been more than 30 years ago T
A. Yes.
CROSS EXAMINATION.
By J. C. Carter:
Q. Mrs. Bradley are you anywhere mentioned in this will 7
A. Absolutely not.
Q. Did your grandmother occupy a home at any time that
you knew her?
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A. No. She always lived with my mother.
Q. Was her husband dead at the time 1
A. Yes.
Q. Will you state 'vhether or not Nellie Eugenia Pemberton
was a special favorite of your grandmother 1
A. Very, ·she was.
Q. Have you seen her will-Mrs. Peyronnet 'sf
A. _Seen a copy of it, yes.
Q. Is it upon the ground you have just stated that, Nellie
Eugenia Pemberton being a favorite of hers, apparently more
of your grandmother's estate was given to h~r than any other
person?
page 56~-

1\fr. White: We object.
The Court: Objection sustained.

By 1\fr. Sands :
. Q. Assuming your sister sold this property on the 21st day
of August, 1893, have .YOU been by there off and on1
·
A. I pass there about three times a 'veek, sometimes
oftener, have to pass there to get to to·wn; I live in Barton
Heights.
Q. Do you kno'v anything of improvements which have
been put on there since the Farrar family ha:ve ow11ed it?
A. Nothing except .from the outside. They have enlarged
the porch and probably painted it. That is all I noticed.
Q. Do you kno'v as to a garage or ·stable, originally a stable
converted into a garage~
A. Hardly. I would hardly go into the back yard to find
out.
Q. You would not f
A. No.
Q. You ·could not see from tl1e street f
A. No, I would not take the troulJle to stop to look. Absoluately I would not. Wby, to think.
·
Q. You never asked the privilege during that
page 57 ~ wl1ole period to take a look f
Mr. White: We object.
The Court : Objection sustained.

By 1\fr. Sands:
.. Q. You do not ln1ow when the improvements were made,
then f
·
.
A. No.
Q. Except in respect to the porch 1
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A. I could not tell you when that 'vas made. I passed and
saw the porch there. It has been there quite a fe'v years I
think, but' that is all.
Q. Mrs. Crutchfield is still living~
.
A. No. She has been dead about eight years-more than
that-ten years.
Q. Ho'v long has :Nir. Robert Keith been dead Y
A. I couldn't tell you. Quite a number of years.

r""

By J\{r. White:
Q. Could you tell the Court and jury about what the value
of this property was at the time of your grandmother's death 1
A. It 'vas valued between $2,500.00 and $3,000.00.
By J\Ir. Sands:
Q. I will ask you a question as to tl1a.t. Your grandmother
died, you say, in '88?
·
page 58 ~ A. I think so. I can't be positive about that.
Q. What was your age in '88!
A. Yon can :figure that for yourself as well as I ca.n.
Q. You said it was worth $2,500.00 or $2,000.00 as of that
time?
A. I told you it was about $2,500.00 or $3,000.00 nt that
time.
Q. \Vhere did you get that valuation from? Of course,
you are not a judge of values of real estate in Richmond at
that time?
A. From our neighbors who sold their property to colored
people.
Q. Had they commenced selling property to colored people
in 18887
A. Yes, sir. That is the reason 've got out.
Q. When did you leave there?
A. It must have been about 1887 about a year before my
grandmother died. We left there when my mother died, and
my grandmother went to live 'vith her sou 's wife.
Q. You judge that value from sales made by neighbors.
vVhat neighbors sold their property along about that price T
A. There was a family named Montgomery next
page 59 ~ door to us and J\{rs. Catherine A. Peyronnet, 'vho
is named in the 'vill, sold a house there she owned.
I forget t~e lady the secQnd door from us who sold practically
at the same price, not over $3,000.00-anY'vhere between
$2,500.00 and $3,000.00-what they cou14 get.
Q. In reference to this will, when did_ you first learn that
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your brother might or might not have an interest in the will
under its terms?
A. As soon as· the will 'vas read and the property was
disposed of.
Q. You mean by disposed of...'l. I mean by tha.t the different ones got their share. That
is the time I found it out.
Q. You mean about the time of your grandmother's death
and the will was probated?
A. Ye·s, then I found it out.
1\Ir. Wbite: It is understood I am objecting to this line of
testimony.
The Court: It 'vill be excluded on your objection.
Mr. ·white: I move it be excluded.
page 60 ~ The Court: Your general objection related to
.
the line of examination of a previous witness.
Some questions may be asked some witnesses and not others.
Mr. White: I object to this line of examination.
The Court: Objection sustained.
Mr. Sands: \iVe note an exception, and the ans,ver will be
put in by agreement.
By Mr. Sands:
Q. How long after your grandmother's death did your sister sell this property?
Mr. White: I object again.
.
The Court: What is the ground of objection?
1\Ir. Wbite: It could not be material and the deed is the
hest evidence.
The Court: Objection is sustained.
1\Ir. Sands : I note an exception.
Witness stood aside.
page 61 ~
J. H. BR.ADLEY,
a witness on behalf ·of the plaintiff, being first
duly sworn, t~stified as follows :
EXAMINATION IN OHIEF.
By 1\ir. Wbite :
Q. l\1:r. Bradley, state your name and tell the jury where
you live?
A. J. H. Bradley; 2818 Barton Avenue, Richmond, Virginia.
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Q. Are you the husband of Mrs. Bradley who just left the
stand?A. I am.
Q. Are you the brother-in-law of the plaintiff, Wallac-e
Henry Pemberton, in this case T
A. lam.
Q·. 'Vhen were you and Miss Pemberton married~
A. 17 years ago.
Q. Yon knew her sister, Nellie Eugenia 1
·A. Very well.
Q. Can you tell the jury where Nellie Eugenia Pemberton
died?
A. At my house, 202 :Minor Street.
page 62 } Q. Who was she when she died 7
A. Mrs. George Crutchfield.
Q. Did she leave any issue?
A. None.
Q. Had she ever had any children 7
A. None.
Q. Was your wife living on lsi Street at the time you were
married or not?
A. No.
Q. They had moved a'vay. from there when you were mar~
ried?
A. Yes.
Q. Do you know that property, Mr. Bradley?
A. Yes, I have passed by there.
Q. Have you ever been in it ~
A. No.
Q. Could you give the jury any idea as to what that property would rent for during the year 1926 by the month Y
A. Well, I could give my idea. I don't know that it would
be 'vorth anything. I would say $35.00 or $40.00 a month
judging from what other property rents for.
Witness stood aside.
page 63

~

J\tir. White: I 'vant to introduce the following
certified papers. These ·are nothing but deeds.
Mr. Sands: In other 'vords, you introduce the deed from
Keith to Collins?
page 63-a} PLAINTIFF'S EXHIBIT NO.

1~'2·

This Deed made this 28th day of November in the year one
thousand eight hundred and ninety three (1893) between
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Allen G. Collins (unmarried) and H. A. 1\fcCurdy and Maggie
S. Mc.Curdy his wife, parties of the first part and Leah B.
Farrar wife of Daniel .J. Farrar of the City of Richmond,
Virginia party of the second part.
Witnesseth, that for and in consideration of the sum of
Two Thousand two hundred ai1d fifty dollars ($2,250.00) the
said parties of the first part do grant unto the said party
of. the second part with general 'varranty all tha.t lot of land
with the improvements thereon situated in the City of .Richmond, Virginia, on the western line of First Street between
Leigh and Jackson Streets and bounded as follows: Commencing at a point distant ninety one ·feet (91) south of Jackson Street running thence along the said western line of
First Street and fronting thereon twenty one feet (21) aild
running back from said front line at right angles and between parallel lines, one .hui1dred and thirty five feet (135) ·
to an alley fifteen and a half feet ·wide.
Being the same real estate which 'vas conveyed to .A.llen
G. Collins by deed from Ne1lie Eugenia I<:eith and Robert A.
J{eit.h her husband and elated 21st August 1893 and recorded
in Richmond CJ1ancery Court Deed Book 149 ''A'' page 391
and by deed· of 28th November 1893 also of record in said
Court said Co11ins conveyed to said McCurdy and undh·ided
moiety in said land. To botl1 of ".,.Inch deeds special reference
is hereby made.
·
The said Allen G. Collins and H. A. 1\icCurdv covenant
that they have the right to convey the said laud to grantee,
that they have done no act to encumber· the said
page 63-b ~ land; that the grantee shall have quiet possession of the said land, free from all encumbrances, and that they the said parties of the first part 'vill
execute such further assurance of the said land as mav be
requisite.
·
"
Witness the following signatures and seals:
ALLEN G. COLLINS,

H. A. 1\fcCUHDY,
1\·iAGGIE S. 1\fcCURDY,

(Seal)
(Seal)
(Seal)

State of Virginia,
City of Richmond, to-wit:
I, Alex ~IeWil1iam a Notary Public for the City aforesaid in the State of Virginia, do certify that Allen G. Collins
and H. A. 1IcCurdy and 1\iaggie S. ~fcCurdy, his wife whose
names are sign-ed to t~1e within 'vriting, bearing date on the
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28th day of November 1893 have severally acknowledged the
.
same before me in my City aforesaid.
Given under my hand this 4th day of December 1893.
ALEX. 1\IcWILLIAM,
Notary P~blic.
City of Richmond, to-wit:
In the Office of the Court of Chancery for the said City the
21st day of December, 1893,
This Deed 'vas presented, and, with the Ceritijicate an·
nexed, admitted to record at 10.. 0 'clock A. l\L
.Teste:
CHAS. W. GODDIN, Clk.
A Copy-Teste:

CHAS. 0. SAVILLE; Clerk.
By JOHN F. SAVILLE, D. C.
PLAINTIFF'S EXI-IIBIT #2.
page 64 ~
Know all men by these Presents, Tha.t I Robert A. l(eitb,
husband of JV1rs. Nellie Eugene l{eith (nee Nellie Eugene
Pemberton) for and in consideration of the sum of one Clollars to me in hand paid the receipt of which is hereby acknowledged do by these presents hereby releas~ relinquish
and forever quit claim unto Nellie Eugene l(eith (nee Nellie
Eugene Pemberton) any and all interest I now or may herP-after have by right of curtesy or otherwise in and to the following descr~bed property located, lying, situate and being in
the City of R.ichmond, State of Virginia and described as
follows, to-wit: Fronting on the west side of North First
Street hventy one feet and ru1ming back westwardly of uniform width one hundred and thirty five feet to an alley together .with the easements appurtenances issues thereon or
thereunto belonging. Said lot has a two story stock bri~.k
house thereon and bears street number six hundred and ten
(610) North First Street. It is the intention and express
purpose for which this instrument is made, that I hereby release all rights of of curtesy or otherwise in or to said property to enable my wife to make a deed to the same whenever she so desires and I by this instrument hereby join her
in said deed and waive all rights therein especially the right
of curtesy. In testimony whereof I have hereunto set my
hand and seal on this the lOth day of August 1893.
ROBERT A. l(EITH,

(Seal)
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State of Virginia,
City of Richmond,
Before me Alex 1\fcWilliam a Notary Public duly appointed
commissioned and qualified in and for the above city personally appeared Robert A. Keith the maker of the ·within release with whom I am personally acquainted and who acknowledged that he executed the same for the purposes therein contained.
· ·
In testimony whereof I have lwreunto set my
page 6fl ~ hand and in the City of Richmond this the lOth
day of August, 1893.
·
ALEX 1\fcWILLIAM.
Notary Public.
This Deed made this twenty :first day of August in the year
one thousand eig-ht hundred and ninety three (1893) between
Nellie Eu~enia J(eith wife of Robert A. J(eith, 'vho, before
her marriage was Nellie Eugenia Pemherton, party of the
first part, and Allen G. Collins. of. the County of Henrico, in
the State of Virginia party of the second part, Witnesseth:
that for and in consideration of the sum of five hundred dollars the rec.eint whereof is hereby aclrnowledged and the
consideration that the property herein after conveyed is subject to the lien of a deed of trust herein after mentioned,
the said Nellie En~enia Keith doth grant and convey unto
the said Allen G. Collins with g-eneral ·warranty the separate
reaJ estate of the said Nellie Eugene J{eith held under the
laws of the State of Virginia tl1e said Nellie Eugena J(eith
being a married woman and described as follows, to-,vit:
All that certain lot, piece or parcel of land together with
the brick d'velling house thereon bearing the street number
six hundred and ten, and other improvements thereon situate
in the City of Richmond, Virginia, beginning at a point on
the west line of First Street ninety one feet (91) south of
the south line of Jackson Street, thence running southwardl):
and fronting on said First Street twenty one feet (21) and
running back westwardly between parallel lines at right
angles to First Street one hundred and thirty five feet (135)
to an aliey fifteen and one half feet (151,~) wide. Being a
part of lot twenty three in the plan of the unimproved real
estate of the estate of Joseph Jackson and being lot No. 3
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on a plat attached to a. deed from Gilbert J. Hunt and wife
·
to C. Peyronnet of record in Deed Book 119 A, page.
page 66 ~ 242, in Richmond Chancery Court.
This lot was conveyed by Gilbert J. Hunt and
wife to T. G. Dashiell trustee for J\{adalin A. Peyronnet
by deed bearing date on the third day of November 1881,
of record in Deed Book 119 B, page 410 upon trust for
the sole and separate use of the said !Iadaline A. Peyronnet and upon the further trust that the said Madaline
A. Peyronnet should have and was vested with full power
and authority by any instrument in the nature of a last
will and testament in writing to give and bequeath and
dispose of said property in such manner as she should think
proper. And the said 1\Iadaline A. Peyronnet by her last
will and testament admitted to probate in the Chancery
Court of the City of Richmond on the twenty second day
of January 1891, gave the said real estate in fee simple to
the said Nellie Eugenia Keith, then Nellie Eugenia Pemberton unmarried. And the said Robert A. Keith the husband of the said Nellie Eugenia. Keith by his deed dated
the tenth day of August 1893. And hereto attached as a
part of this deed and to be recorded herewith released unto
the said Nellie Eugenia l{eith all the right and interest
he then had or may hereafter have in and to said real
estate whether by right of courtesy or otherwise. This property is conveyed expressly. sublect to the lien by deed of trust
.made by the said Nellie Eugenia Pemberton to C. A. Crawford
trustee dated April 4, 1891, and admitted to record in Deed
Book 142-B, page 576 in the Chancery Court of the City
of Richmond by which the above described property is conveyed in trust to secure what may be now found due upon
a. negotiable note for four hundred dollars dated April 4,
1891, and payable one year after date at the State Bank of
Virginia. The said Nellie Eugenia Keith covenants that she
has the right to convey the said land to the grantee, that
she has done no act to encumber the said land
page 67 ~ except as above specified, that the grantee shall
have quiet possession of the said real estate free
from all encumbrances save as above mentioned, and that
she the said party of the first part will execute such further
assurances of the said land as may be requisite.
Witness the follo,ving signature and seal:
NELLIE EUGENIA KEITH,

(Seal)
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State of Tennessee,
County of Hamilton, to-wit:

I, S. W. Thompson a Notary Public for the County afore. said in said State do certify that Nellie Eugenia Keith
(Keith) personally known to me to be the person whose name
is signed to the writing within bearing date on the twenty
first day of August 1893 has acknowledged the same before
me in my County aforesaid. Given under my hand and official
notarial seal this 1st of September 1893.
S.
(Seal)

vV.

THO~fPSON,

Notary Public.

City of Richmond, to-wit: .
In the office of the Court of Chancery for said City, the
5th day of September, 1893,
This Deed was presented and ,vith ·the Certificate annexed,
admitted to record at Twelve O'clock 1\L

•

Teste:
CHAS. W. GODDIN, Clerk.
A Copy--Teste :

CHAS. 0. SAVILLE, Clerk.
By JOHN F. SAVILLE, D. C.
page 68

~

~Ir.

White: And Collins to Farrar.
Mr. Sands: Collins and 1\fcCurdy to Farrar.
Mr.. White: We no'v offer and tender as evidence in this
case a deed from G. J. Hunt and Ella, his wife, to T. C.
Dashiell, Trustee for l\1:adeline A .. Peyronnet dated November 3, 1881. (Filed and marked plaintiff's Ex. #1.)
.(PLAINTIFF'S EXIDBIT #1.)
In the Chancery Court of the City of Richmond, November
3rd, 1881.
1\fadalen A. Peyronnet-Ex parte-motion to substitute a
trustee.
This day came lVIadalen A. Peyronnet and filed her petition
praying that T. G. Dashiell may be substitut~d as Trustee in
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the pl~ce and stead of Lucien F. Peyronnet, trustee in a deed
dated 30" March 1859, and duly recorded in this Court in
D. B. 73-B, P. 549 from Lucien Peyronnet to said Lucien F.
Peyronnet, on considera1ion whereof, it appearing from said
petition that this the said Lucien F. Peyrounet is dead, and
all parties interested in the matter appearing in Court and
consenting thereto, it is ordered that the said T. G. Dashiell
be substituted as Trustee in the said deed in the place and
stead of the said Lucien F. Peyronnet, ·clothed with all the
powers and duties of the said Lucien F. Peyronnet. A.nd all
the parties interested appearing in open Court and requesting that no bond or security be required of said
page 69 ~ Dashiell as such substituted trustee,· none is required of him.
A. Copy-Teste:·
BENJ. H. BER.RY, Cllr.

This deed, made this third day of November in the year One
thousand eight hundred and ei,ghty one between G. ,J. Hunt
& Ella his wife to the City of Richmond, parties of the first
part, and T. G. Dashiell trustee for l\Iaclalen A. Peyronuet
of the said City party of the second part: Witnesseth, That
in consideration of the sum of Twentv four hundred and
fifty ($!},450) dollars, the said parties of first part do grant
unto the said party of the second part, with general warranty
all that lot of land with brick house thereon in the City of
Richmond on the west line of First Street, commencing thereon 91 feet south of Jackson Street thence running· southwardly and fronting thereon twenty one feet nnd running- hnck
between parallel lines 135 feet. being· part of lot 23 & being
designated as lot No. 3 on a plat with deed from said Hunt
to C. Peyronnet dated Sept. 21st 1881, and recorded in thf\
Richmond Chancery Court, being a part of the same re~l
·real estate conveyed to said Hunt by :.M:. ·J. Jackson, by deed,
dated lOth ~Iarch 1881 and recorded with the Richmond Chnncery Court, D. B. 118-C, p. 285 Reference is made to the order
substituting T. G. Dashiell trustee which is annexed as a part
of this deed, and is ·to be recorded herewith. The said real
estate is to be held by said Trustee upon the trusts set forth
in a deed from L. Peyi.·onnet to S. F. Pevronnet trustee dated
ilfarch 3oi' 1859 and recorded in the R.ichmond
page 70 ~ Hustings Court D. B. 73 B, p. 549.
The said Hunt covenants that he has the right
to convey the said land to grantee, that he has done no act
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to encumber the said land; that the l!l'antee shall have quiet
possession of the said land, fre~ from all encumbrances, ancl
that they the said parties of the first part will execute such
further assurance of the said land as may be requisite.
Witness the following signatures and seals:
G. J. HUN·r,
ELLA HlJNT,

lSeal)
(Seal)

State of Virginia,
City of Richmond, to-wit:
I, W. S. Dashiell, a notary public for the City aforesaid, in
the State of Virginia, do certify that G. J. Hunt, whose name
is signed to the 'vithin writing, bearing date on the third day
of November 1881, has acknowledged the same before me in
my City aforesaid.
·
Given under my hand this lOth day of November, 1881.

W. S. D...~SHIELL, N. P.
State of Virginia,
City of Richmond, to-wit:
I, J. W. Dashiell; a notary public for the City of Richmond
in the State of Virginia., do certify that Ella Hunt, the wife of
G. J. Hunt, whose name is signed to the within writing. bearing date on the 3rd day of November 1881, personally apneared before me in the City aforesaid, and being examined
by me privily and apart from her husband, and having tlle
writing aforesaid fully· explained to her, she, the
page 71 ~ said Ella Hunt acknowledged the said 'vritin~ to be
her act, and declared that she had willingly exe- 0
cuted the same, and does not 'vish to retract it.
Given under my hand.this lOth day of November 1881.

W. S. DASIDELL, N. P.
City of Richmond, to-wit:
In the Office of the Court of Chancery for the said City,
the 15th day of November 1881,
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Thid deed 'vas presented, and with the Certificate annexed,
admitted to record at Ten O'clock A.M.
Teste: ·
BENJ. H. BERRY, Clerk.
A Copy-Teste :

CHAS. 0. SAVILLE, Clerk.
By JOHN F. SAVILLE, D. C.
We also offer deed from Nellie Eugenia J{eith to Allen G.
Collins, dated the 23rd day of August, 1893, and as part of
that deed a deed of trust simply to show consideration.
~fr. Sands: vYe object to the introduction of this deed of
trust as not having any relevancy or bearing upon the transaction at all and nothing to "do with the chain of title.
The Court: Objection is sustained.

Note: Deed of August 23, 1893 was filed and marked
"Plaintiff's Ex. #2". (Copied into record heretofore and
no'v omitted.)
page 72

~

Deed of Trust rejected by the Court is marked
"Plaintiff's Ex. #3".

(EXHIBIT #3.)
This Deed. made this Fourth day of April in the year 1891,
between Nellie E. Pemberton (Unmarried) of the City of
Richmond, Va. party of the first part, and C. A. Crawford
Trustee party of the second pa.rt; Witnesseth: That the
said party of the first part doth grant unto the said party
of the second part. the following property, to-wit: All her
interest in the following prope1·ty, to-wit:· All that lot of
land with brick house thereon in the City of Richmond, Va.,
on the west line of First Street commencing thereon 91 feet
South of Jackson Street, thence running Southwardly and
fronting- thereon 21 feet and running back between parallel
lines 135 feet, being part of lot 23 & beinp: designated as lot ·
No. 3 on a plat with deed from Gilbert tT. Hunt to C. Peyronnet, dated Sept. 21" 1881 and recorded in the Richmond

·60

~npreme Court of Appeals of Virginia~

Chancery Court, being the same property heired by the said.
Nellie E. Pemberton, from 1\L A. Peyronnet deceased, under
provisions of the will or" said ~f. A. Peyronnet duly recorded
in the Chancery Court of City of Richmond. In Trust to
·secure to the holder of the hereinafter described Note tl1e
payment of the sum of Four Hundred Dollars, as evidenced
by one neg·otiable Note of even date herewith, drawn by the
said Nellie E. Pemberton to her own order and by her endorsed and payable one year after date at the State Bank of
Virginia, Richmond. In the event that default shall be made
in the payment of the above mentioned Note as it l.1ecomes
due and payable, then tl1e Trustee on be~ng required to do
so by the holder of the Note, his executors, administrators
or assigns, shall sell the property hereby conveyed. And
it covenanted. and agreed between the parties aforepage 73 ~ said, that in case of a sale the same shall be 1nade
after first advertising the time, place and terms
thereof, for five days, in some newspaper published in the
City of Richmond, and upon the following terms, to-wit.: For
cash as to so much of the proceeds as may be necessary to
defray the expenses of executing- this trust. the fees for drawing and recording this deed, if then unpaid, and to discharge
the amount of money tl1en payable upon the said Note; and if
there by any residue of said purchase money, the same shall
be made payable at such time and secured in sucl1 manner,
as the said party of the first part her exeentors, administrators or assigns shall prescribe and direct, or in case of l1er
failure to give such direction, at such time and in snell manner a.s the said Trustee shall think fit. The said party of
the first part ·covenants to pay all taxes, assessnrents, dues
and charges upon the said property hereby conveyed. so long
as she shall hold the same, and to keep the buildings on
said land adequately insured for tl10 benefit of the l1older
of the Note hereby secured, as above stated, and agreed that
upon her failure so to do, the Trustee or the beneficiary .here~
under, may effect such insurance, and that all premiums paid
therefor shall constittue a first lien on the property hereby
conveyed. If no default shall be made in the payment of the
above mentioned Note, then upon the the request of the part~
of the first part a good and sufficient deed of release shall
be executed to· her at her own proper costs and charges.
Witness the follo\ving signature and seal:
NELLIE E.

PE~fBERTON,

'(Seal)

Leah B. Farrar and others

v. W:

H. Pemberton.
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page 74 ~ State of Virginia, ·
.· ..
City of Richmond, to-wit:

I Jno. H. Dinnee~, a Notary Public for the City aforesaid,
in the State of Virginia, do certify that Nellie E. Pemberton
(uninarried) whose nam.e is signed to the. writing above,
bearing date on the ~" day o~ April, 189_1, has. acknowledged
the same before me tn my C1ty aforesaid.
Given under my hand ihis 6" day of April, 1891.
JNO. H. DINNE.EN, N. P.
Notary Publie.
City of Richmond, to-wit;

rn:

the Office of the Court of Chancery for said City, tht:
. 6" day of .April, 1891,
.. T~is Deed was presented, and with the Certificate annexed,
admitted. to record at half past one o'clock P. M.
Teste:
CHAS. W. GODDIN, Clk.
.A Copy-Teste:
CHAS. 0. SAVILLE, Clerk.
By JOHN F. SAVILLE, D. C.
page 75 }
Note:

~Ir. White: We also offer deed from Leah B.
Farrar to Daniel J. Farrar dated December 5, 1.919.

De~d

filed and marked "Plaintiff's Ex.

#4".

(EXHIBIT #4.)
This deed, made this Fifth day of December in the year
One Thousand Nine Hundred and Nineteen (191 9) between
Leah B. Farrar, party of the first part and Daniel ,J. Farrar,
party of the second part.
·
. Witnesseth, that for and in consideration of tl1e sum of
Five Dollars, and other valuable considerations, the receipt or
all which is hereby acknowledged the said Leah B. Farrar,
party of the first part doth grant unto the said Daniel ,T.
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Farrar, party of the second part, with General Warranty,
the following real estate situated in the City of Richmond,
State of Virginia, together '\vith all improvements thereon,
viz:
All her interest of every nature, both present and prospective in the following· real estate:(1) A certain lot, fronting twenty seven (27') feet on the
western line of Fourth Street between Duval and Baker
Streets, designated by the street number c '808 ''' assessed in
the name of Racl1ael W. Farrar.

(2) A certain lot of land fronting Twenty six feet on the
eastern line of Fourth Street between Baker and Duval
Streets, ·designated by the street number "809 ".
(3) A certain lot of land, fronting on the western line of
First Street between Leigh and Jackson Streets,
page 76 ~ and designated by the street number '' 610'' said
frontage being hYenty one feet, and running bae.k
to an alley.
( 4) A certain lot of land, 'vith two frame dwellings fronting on Third Street and another in the rear fronting on the
southern line of Duval Street, and lot having a frontage of
Twenty nine Feet on the eastern line of Third Street and
running back on the southern line of Duval Street, sixty two
feet, more or less.
The said Leah B. Farrar covenants that she have the right
to convey the said land to the grantee; that she have done
no act to encumber the same; that the grantee shall have
quiet possession of the said land free from all encumbranc.es,
and that she the said party of the first part, will execute
such further assurance of the said and as may be requisite.
Witness the following signatures and seals:
LEAH B. FARRAR,

(Seal)

State of Virginia,
City of Richmond, to-wit:
I, H. A. McCurdy, a Notary Public in and for the City of
R.ic.hmond, in the State of Virginia, do certify that Leah B.
Farrar whose name is signed to the 'vriting within, bearing
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date on the 5th day of December, Nineteen Hundred and
Nineteen has acknowledged the same before me in my city
aforesaid.
My Notarial Commission expires Nov. 30, 1920.
Given under my hand this 5th day of December, in the
year Nineteen Hundred and Nineteen.
H. A. McCUR.DY, Notary Public.

page 77 } City of Richmond, to-wit:
In the Office of the Court of Chancery for said City, the
13th day of August, 1920,
This deed was presented, and, with the certifieate annexed,
admitted to record at 11:40 o'clock A. M.
Teste:

CHAS. 0.

A Copy-Teste :

~

Clerk.

CHAS. 0. SAVILLE, Clerk.
By JOHN F. SAVILLE, D. C.

~{r. White: We also offer will of
~{arch 10, 1923, probated March 16,

page 78

SAVILL~,

Daniel J. Farrar dated
1923.

Note: Will filed and marked "Plaintiff's Ex.
#5".
(PLAINTIFF'S EX. #5.)

I, Daniel ,T. Farrar, of the City of Richmond, do declare
this my last Will and Testament, hereby revoking all former
wills heretofore made by me.
(1) I desire all of my just debts and funeral expenses to
be first paid out of my estate.
(2) I direct and charge my estate to carry out the provisions of the Will of Lewis B.raxton's estate as regards the
support of his 'vife Martha Braxton, and my executors hereinafter named are charged with this duty.
(3) All the rest and residue of my estate, real, personal
and mixed, and wheresoever situated I give, devise and be-
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queath to niy beloved Wife, Leah B. Farrar, for and during
her life, -a~d at the death of my said wife, I give, bequeath
and devise all of my said estate to my children share and_
share alike, subject to any indebtedness that may be due me by
any of my children at the time of my death, which amount
I direct to be deducted from such child's share.
I hereby appoint Ordway Puller and. J. Thomas Hewi.n.
Executors of my estate with full power and authority to
sell and convey any or all of my said real estate, and to reinvest the proceeds therefrom either in other real. estat~
or other securities satisfactory to my said wife; and tile p~lr
chaser of ~ny such real estate shall not be required to see to
the application of the purchase money derived thererrom.
I direct that no Inventory or appraisement be made of my
.personal estate, and request that no security be required of ·
my .said Executors.
.
Given tmder my hand ar Richmond, Va., this lOth day or
March,. 1923.
·
his
DAN'L. X J. FARRA.R..
mark.
page 79

~

Witness to Will and signature.

H. H. PRICE,
DR. ANDREW A. ROBINSON.
Virginia:
In the Chancery Court of the City of Richmond, the 16th
day of March, 1923.
A paper writing- bearing date the lOth day of ~Iarch, 1923,
purporting to be the last will and testament of Daniel .J.
Farrar, deceased, late of this City, was this day produced
to the Court and offered for proof; and was fully proved in
all respects to the. satisfaction of the Court by the oaths of
H. H. Price and Andrew A. Robinson, the subscribing wit·
nesses thereto.
T-hereupon the said paper 'vriting is established and ordered
to be recOJ7ded as and for the true last 'viii and testament
of the said Daniel J. Farrar, deceased.
· And on the motion of Ordway Puller and J. Thomas Hewin . .
the only Executors named in sa.id 'vill, they were permitted·
by the. Court to qualify as such ; and thereupon they made
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oath as the law directs, and. entered into and acknowledged
a bond as such Executors in the penalty of Twenty Thousand
Dollars each, payable and conditioned according to la"r, b1;1t'
without security, the said will directing that none should be
required of them.
And certi:(l.cate is granted the said Ordway Puller and ,J.
Thomas Hewin for obtaining a probate of the said will in
due form.
The testator, in his will, directing that no appraisement
be had of his estate, _no appraisers are appointed by th~
Court.
Teste:

CHAS. 0. SAVILLE, Clerk.

A Copy-Teste:
CHAS. 0. SA VILLE, Clerk.
Plaintiff Rest.
~{r. Sands.:
The courts of last resort have
turned out right much la,v. I understand there
have been recent decisions in which a defendant has a right
to move to strike out the evidence of the plaintiff-a recent
decision of Judge Chichester.
The Court: There are two decisions, one of wl1ich we do
not look on with very much favor, or there are courts that do
not look with very much favor on such motions. In view of
the fact that the same result can be accomplished by a demurrer to the evidence, or after the matter l1as gone to the
jury, the court has the same control over the situation and
could enter the same judgment. If the case goes to the
Supreme Court, and if the motion to strike out is entertained
and the court does strike out, and the court should be in
error, the 'vhole case has to come back to the trial court to be
gone over. T:rial courts don't look ·with favor on that motion.
Mr. Sands: Notwithstanding the fact of the
page 81 ~ suggestion that there are courts not looldng ·with
favor on that, I would like to be heard.
The Court: This is a good time to hear you on that. I
will adjourn the ~ury until tomorrow at 10 o'clock.

page 80

~

.

Note: At 5:15 P. 1\L court adjourned until tomorrow Jan.
18, 1928 at 10 o'clock A. 1\L
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page 82

~

SECOND DAY.

January 18, 1928.
The court met at 10 o'clock A. JVI. pursuant to adjournment of yesterday, and, pending argument on the motion of
defendant to strike out tl1e testimony of the plaintiff, the jury
were adjourned until 3 o'clock P.M., at 'vhich time the court
resumed its session.
The Court: The motion to strike out the plaintiff's evidence will have to be over-ruled.
Note : The foregoing ruling of the Court was excepted to
by the defendant.
page 83

~

C. FRED GRIMivt:ELL,
a witness on behalf of the defendant, being first
duly sworn, testified as follows :
EXAMINATION IN CHIEF.

By A. G. Frode:
· Q. What is your name?
A. 0. Fred Grimmell.
Q. Where do von live T
A. Richmond. ·
Q. What is your business Y
A. Merchant and contractor.
Q. Do you }{now the defendant here~
A. Yes.
Q. Are you acquainted with the premises at 610 N. 1st
Street in the City of Richmond?
A. Yes.
Q. Have you ever gone to make some repairs and put in
some fixtures at that particular houseY
A. I made repairs quite frequently but fixtures haven't
been installed for some little while.
Q. Have you a memorandum of any kind which would refresh- ·
,Mr. White: May I ask the purpose of this f
Mr. Sands: To prove improvements had been made on· tl1e
property.
page 84 ~ 1\ir. White: That is fixed in Virginia oy statute.
The statute does not contemplate persons may im-

Leah B. Farrar and others v. W. H. Pemberton.

67

prove property and charge persons who may come into possession of it under circumstances in this case.
The Court: Under what circumstances do you think the
law applies t
Mr. White: It applies where a persons buys property without being put on notice that his title at .any moment may be
liable to be defeated.
.
The Court: I have understood that law to have reference
to the good faith of the parties. It is a question of good
faith, and I think there is sufficient evidence in this case.
Mr. .Sands: We offer abstract of title furnished at that
time, having been made by Mr. William Ellyson, stating- his
opinion that, under the 'vill of Madeline A. Peyronnet, Nellie
Eugenia Pemberton was vested in the fee simple title at the
death of said 1\iadeline A. Peyronnet.
page 85 ~ 1\f.r. White: We object to that.
The Court: I admit that evidence for the purnose of showing your client went there under g-ood faith believine,- he had a g'ood title, but the details of Mr. Ellyson's
renort are not evidence.
1\ir. Snnds: We note an exception to Yonr Honor's ruling.
~ir. White: We wi11 introduce our testimony in view of
the evidence "rhich was taken yesterday.

Bv A. G. Frode :
·Q. I wish you would please state, Mr. Grimmell, what improvements, if anv, you have put u-pon this property 610 N.
1st Street during the oceupancy of the Farrars T
~fr.

White: We object.
The Court: Objection over-ruled.
Mr. White: We note an exception.
Witness: I 'vould like to have a little information on that.
Most of this is based from memory of work done
page 86 r when I was ''rorking with my father and he was in
business. I have no written record of it at all.
Mr. White: I object.
Witness: I have a written record for the last few years.
The Court: I understand your answer is based on memory t
Witness: Yes, sir, the actual work I worked on myself,
from personal experience.
The Court: Go ahead.
A. In the Nineties some time I put a new tin roof on the
house, extending the sewer inside the building, also water,
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installed bath room, kitchen sink, range and boiler; also piped
the house with gas pipe and installed gas lights and fixtures.
Q. Can you approximate the cost of installing those fixtut·e1:5o
at that time 1
A. Yes.
.
.
Q. I wish you 'vould please state to the juzy what it was.
A. These. figures are based on the best recollection I have,
'vorking back from prices at the present time to
page 87 ~ approximate the prices at that time.
By Mr. White:
Q. Haven't you your books?
A. No, sir. The firm has been out of business about 15
years. The books have been destroyed. ~fy business does
not succeed directly. I withdrew from the firm and started
and independent business.
Q. Where are the books 1
A. They have been destroyed. That new roof 'vas approxi- ·
mately $115.00.
Q. How long ago has that been?
A. In the Nineties~ somew·here around '94 or '95 to the
best of my recollection. Extending water to se,ver and installing new bath room complete 'vas about $175.00. ~tchen
sink and necessary pipes approximately $25.00. Range and
boiler $75.00. Gas pipe and fixtures $90.00. Slate mantel and
Latrob~ heater $75.00. I have a record on December 20,
1920. On December 20th I took out old plumbing fixtures
in bath room first installed and put in new fixtures, $123.50.
I think that is all I have a record of.
By A. G. Frode:
Q. What is the total amount 'vhich you have
page 88 ~ there of the fixtures you put in?
A. $678.50 I make it. I have lots of minor repairs but I don't suppose you want those.
Q. You stated you put a roof on there 'vorth $115.00?
A. Yes.
.
Q. Was this last item here, ·$123.00, a substitution for that
first?
A. No. The substitution 'vas for the plumbing in the bath
room.
Q. Do you remember putting some ''C. E. Z.'' lights in
their?
A. I haven't any record, but I liave several small items
here designated as plumbing. I would have to refer to my
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workbook to get those. They range from $1.00 to $4.00 or
$5.00.
Q. I wish you would state to the jury as to those fixtures
that you put iii this building. They are in what condition
·
·
to-day, at this time?
A. I would not like to answer that but I can answer that
about three or four months ago I happened to be in the building and they ·were in good condi-tion then.
Q. What would you say as to the approximate value of the
improvements the time you put them in a:tid the
page 89 ~ present value Y
Mr. White: We object.
. By Mr. Sands:
Q. Would the differential in obsolescence on account of age
be an offset or not, or augmented in value under present
prices? .
A. I should think it would he, yes, sir.
By A. G. Frode:
Q. I wish you 'vould tell the jury, nir. Grimmell, if you
had to install those fixtures at the pre~ent time, whether or
not they would be worth more than $678.50?
Mr. White: I object to the question.
The Court: Objection over-ruled.
Jvir. White: I except.
A. _The fixtures, if installed at the present time, would cust
considerably more.
Q. Could you approximate about what percentage more
they would be?
A. Plumbmg would be 100% more and tiniug would be
a bout 50% more-not on those last figures of $123.50, but on
the $500.00.

CROSS' EXAMINATION.
By Mr. White:
·
Q. Mr. Grimmell, 'vhat kind of house is this~
page 90 ~ A. It is a two-story brick building, metal roof.
Q. Did it have a roof on it when you put this roof
on?
A. Yes, sir.
Q. What kind of roof was it you took off?
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A. Tin roof.
Q. You took off one and put on another roof Y
A. Yes, sir.
Q. Will you tell the jury how long ago that has been?
A. The nearest I can get to it is it was somewhere between
1895 and 1900.
Q. Who 'vas living there at the timeT
A. Mr. and Mrs. Farrar. ·
Q. Who did the work for them?
A. My father did it. I was employed by him.
Q. When you put a roof on did you do anything else at that
time?
A. Yes, sir. All the work 'vas done that I mentioned at
the same time. The house 'vas being remodeled.
Q. There 'vas plumbing in the house before yon put it in?
A. Not in the building. There was plumbing on
page 91 ~ the property but not in the building.
Q. You put plumbing in?
..
A. Oh, yes, sir. There 'vas what we called in those da.ys
yard fixtures.
Q. Is that plumbing in there no,v?
A. Yes, sir.
Q. Plumbing there Iiow, isn't it?
A. To the best of my knowledge it is.
Q. You said that is the same plumbing you put in about
35 years ago?
A. With the exception of the replacement of the bath room
which was done in 1920.
Q. Did you replace the bath room in 1920?
A. Yes, sir.
Q. What did that cost?
A. $123.50.

.

By a Juror:
Q. What did you replace in the bath room?
A. New tub and basin.
·
Q. Any other fixtures put in at the same time?
wasn't anything necessary to replace but that?
A. No, sir.
page 92

~

There

By Mr. White:
Q. Roof was all there and you put another roof

on it?
A. Yes, sir.
.
Q. Then you put that plumbing in

there~
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A.
Q.
A.
Q.
A.
Q.
A.
Q.
·A.

Yes, sir. There was no plumbing in the building.
You said you put tt Latrobe stove in?
Latrobe heater.
Is that there now!
Yes, sir, I think so.
Been there 35 years?
I don't kno'v 'vhether it is the same stove in there now.
It 'vouldn 't last 35 years, would it?
No, sir.
Q. That can be taken out, can't it?
A. Yes, sir.
Q. That is not such a fixure that can't be removed f
A. It can be removed but it would necessitate other work
to replace the opening.
Q. Did you put any hot water heat in that house Y
A. No, sir.
Q. Is there hot water heat in thereY
A. I don't think there is. We don't do heating;
page 93 ~ at least~ I don't.
Q. What did that house rent for~ say, in 1926,
a month? What is that property worth a month~
A. I wouldn't like to say;· it would be a guess.
Q. What would be your best guess based on experience?
A. I judge somewhere around $35.00 to $40.00 a. month.
Q. You have given the cost price of everything you have
done at $613.00?
A. Except as to minor repairs.
Q. That includes the roof which you replaced?
A. Yes, sir.

By Mr. Sands:
.
Q. Now, then, if you deduct the roof, what is the total of
the other item'
A. I may say that old roof was badly rusted; it necessitated a new roof on there. $440.00 I think it would be. $555.00
with $115.00 off would be $440.00.
Q. Isn't that the roof and plumbing in contradistinction to
tinning as you stated f
A. Yes, sir; the $440.00 does not include the
page 94 r $123.50.
Q. What was that?
A. That was December 20, 1920.
Q. What did that consist ofY
A. Replacing of bath tub and basin.
Q. The items in these other groups, what was the original

~·upreine
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cot of that, that were taking the place of-In other words,
the $123.50 represents that 7
A. That replaced this one item of $175.00, extending waste
and water pipe to the bath room and putting in fixtures.
Q. So that $123.50 represented part of the $175.00 ~
A. Yes, sir.
Q. But only a partY
.
A. Yes, sir. That is where the differential between present
prices and the old prices comes in.
Q. Do you know whether there is a garage on tl1e outside
there?
A~ I think there is. I will not say positively.
Q. Is there a stable on the property now 1
A. I would not say positively.
Q. Your records don't show you extended water to the
stable or garage?
A. No, sir. That might have been in the old records tl1a.t
have been destroyed. I have no recollection of
page 95 Fthat.
By Mr. Frode:
Q. Can you recall that you replaced two boilers in this
house and also replaced a Latrobe by a new Latrobe some few
years ago?
A. I have no recollection of it. Yes, here is a memorandum
I overlooked: September 23, 1924, #610 N. 1st S~reet, putting in new range boiler $30.00.
Q. Do you handle a Latrobe called the Windsor Latrobe!
A. Yes, sir.
Q. You have no recollection of installing one 7
.A. I have not. I haven't it on the record at all.
Witness stood aside.
~

ALMA R. M. LUCAS (Col.),
a witness on behalf of defendant, being first duly
sworn, testified as follows:

page 96

EXA1\1INATION IN CHIEF.
By .A. G. Frode :
Q. What is your name?
.A. Mrs. Alma R. M. Lucas.
Q. What relation were you to Mrs. Farrar the defendant T
A. She is mv mother.
.
'
Q. Was Daniel Farrar your father?

Leah B. Farrar and others v. W. H. Pemberton.

i3

A. He was my father.
Q. Do you live in the house 610 N. 1st Streett
A. I do.
Q. How long have you lived there?
A.Well, I have been there since we moved there with the
exception of a few years of my married life. I have been
there continuously since my father's death, which
page 97 ~ 'vas :1\Iarch 10, 1923.
Q. When did your mother and father first move·
there?
A. Around about 1894.
Q. I wish you would give the jury a description of tJ1e
house, ho'v many rooms are in it, and the kind of house it
was at the time you moved there 1
A. The best that I can remember at the time we moved
there, the house has been practically the same with the exception of the improvements put there. There are three bedrooms, bath room, living room, dining room and kitchen with
a frame stable and garage in the rear. Of course the garage
in the rear has recently been built, but the frame stable
'vas put there after we moved.
By a Juror:
Q. Are those outbuildings frame-the garage?
A. The ~table was frame up until we had a fire a few years
ago and the addition was made of. brick.

By A. G. Frode:
.
Q. vVho built that brick garage?
A. I think }fr. Whiting was the brick contractor.
Q. Is it a one-room or two-room garage?
A. It is one-room-it is a double garago with
· ·
page 98 ~ cement floor.
Q. vVere there any sidewalks or anything of the
kind around the house when your father and mother moved
there?
A. Not any. J\fy father had it paved from the alley to the
stable and the front 'valk cemented.
Q. I wish you would go ahead and state to the jury what
improvements have been made on this particular property :
during the time that your parents have been there, what
changes and how they were made?
A. There were back steps in the house, that had been taken
out previous to our moving there to enlarge the kitchen and ·
then make a small room into a larger room for a bath. There
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was not any vestibule, and he had built there a vestibule
"Tjth stained glass doors. Of course the outer door takes up
space. Then in the front bed room there is a glass door to
make light for the hall-way and in the kitchen there is another glass to make light for the hallway. The front porch
'vas formerly like the one at 608, but it was extended. The
porch remained as it was built the side nearest the windows
"ras extended to make a platform, which had railings put
'around it; and about 1908 or 1909, I am not quite sure, that
porch was pulled down and a colonial porch with an upp·er
deck placed there. Also a back porch has been built on the
rear of the house 'vhich extends from the dining room out
the length of the kitchen. vVe have had to put. up
page 99 ~ three new coal and 'vood houses. They are tin
.
and in good condition at the present time.
Q. Wbat can you say as to the plumbing, etc.?
A. Well, there wasn't any gas fixtures in the house. The
gas fixtures were put there and plumbing for hot and cold
water and an extension of "rater from the house to the stable.
The bath room was formerly a copper lined tub. The basin
was marble and the toilet had one of these high tanks. Now
it has a porcelain lined tub and basin and china tank and
there has also been placed a medicine cabinet in there.
Q. Were any more improvements made besides those you
have enumerated?
A. The house has been kept painted and the roof paintt~d
along with the walls being papered at different times.
Q. Tell the jury 'vhether there were any rooms added?
A. No rooms were added, only rooms were enlarged as I
formerly stated.
·
Q. Do you know 'vhat those improvements cost?
A. Really I could not say because practically all the carpentering was done by my father and it is impage 100 ~ possible for me to get a receipted bill for it.
Q. What business was your father engaged inf
A. Contractor and builder.
'"·~· Q. Was there any fencing constructed around the building?
A. Sure. The front fence had been built at different times
and gates installed. The back fence 'vas built of oak so
as to withstand the weather.
By Mr. Sands:
·Q. I just want to ask you about the plumbing. You stated
about these changes made in the bath room. Was thei9e any

-~,
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plumbing or indoor bath room at the time your father moved
there?
A. The only bath room was what he put there.
Q. In other words was there any plumbing outside of the
yard closet when he moved there Y
A. I don't remember.
Q. Yon have spoken something in reference to water being
extended down to the garage or stable. Is that pipe from
the house~
A. I think it is an extension from the house.
Q. Yon are positive the pipe goes hack there so as to furnish water to the other end of the yard Y
A. Yes, I am sure why I say· that is because when water
would be drawn we could dispense with the yard and draw
the water as it passed through the hydrant in the stable.
Q. You have a hydrant in the stable?
A. Yes, sir.
page 101 ~ Q. Do you know who installed it, the plumber?
A. Mr. Grimmell has done pretty nearly all the
work we have ever had done at that house.
Q. Do you know as to what the taxes have been for the
year 19277
lVIr. White: We object.

By ~fr. Sands:
Q. Have they been paid?
A. They have been paid but I can't recall the exact amount.
Q. They have been paid but you can't recall the exact
amount7
A. No, sir. I don't know of any taxes that have never
been paid on that place since my father owned it.
Mr. White: I submit, taxes are not an improvement.
The Court: It is competent evidence for the matter to go
before the jury.
A. (Continued) We have paid the taxes the whole time we
have been there.
Q. But you haven't the data in hand now to dtate as to
what tares you have paid on the property since October, 19267
A. No, I can't say.
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CROSS EXAMINATION.

By J\IIr. White:
.
Q. How old were you when you .moved into this property!
A. Well, I was around about between 5 and 6 six years I
guess ..
Q. A mere child f
A. Yes, sir.
Q. Do you lmow what your mother and father did back
at that time~
A. I don't say I know what they did but I can recall some
things about the home.
Q. So far as you know they simply kept the property in
good condition, isn't that true?
A. They have improved that home from the time I suppose
just before we went into it up to the present time-constant
improvements.
Q. What permanent improvements have been put upon the
property?
A. I have just enumerated some. I can't say that is all.
We put in a vestibule 'vith stained glass doors.
Q. Do you call that a permanent improvement?
A. That is a permanent improvement.
Q. You say your father did this work himself Y
A .. He was a contractor and builder; naturally he \Vould.
Q. ram asking you did he do this work?
A. He did this work.
page ~03 }- Q. Do you know what it cos.t him T
A. I do not.
Mr. White: I move the evidence be strickei1 out.
Mr. Sands: What evidence have vou reference to?
Mr. White: If she doesn't know "'what the improvements
cost, the jury can't speculate on them.
The Court: I think the objection should be overruled. O:ne
may testify improvements \vere there and the other may testify as to the value. Of course the jury can't consider from
the testimony of this \vitness what they were worth.
By Mr. White:
Q. Are you living there?
A. I am living there now.
Q. What doe·s that properly rent for by the month?
A. I could not tell.
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Q. Do you know what houses of the same kind in the immediate neighborhood rent for~
A~ I do not.
Q. Did you ever try to find out 1
page 104 ~ A. No, I have not.
·
Q. If you rented it out what would you charge
for it?
A. I cannot say.
Witness stood aside.
page 105

~

LEAH B. FARRAR (Col.),
a witness on behalf of the defendant, being first
duly sworn, testified as folfo,vs :
EXAMINATION IN CHIEF.
By Mr. Sands: .
Q. Leah, were you the wife of the late Daniel Farrar?
A. Yes, sir.
.
·
Q. What business was Daniel Farrar engaged in in Richmond?
A. Contractor and builder.
Q. How long was he engaged in contracting and building
before his death in 1923 or 1924?
A. He had been 'vorking at the trade ever since he was a
boy. His father was a contractor and builder and he wag
'vorking with his father.
Q. Will_you state as to whether yqu are the same Leah B.
F.arrar who purchased this property¥
A. I am.
Q. Have you lived there ever since you bought it'
A. I have been there ever since 1894.
Q. From whom did you buy the property f
A. ~ly husband transacted the business.
page 106 ~ Q. Do you know as to whether or not he had the
title examined, and, if so, who examined the title
for him¥
.
A. He transacted the business. I know he had everything
done that was needed to be done to get a clear title.
Q. SinGe his death have any of his papers been in your possession~ I-Iave you ever seen these papers before which I
hand you? (Indicating.)
A. Yes, I have.
·
Q. You have seen that paperY
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A. Yes.
Q. Did this paper come into your possession upon the death
of your husband, Daniel Farrar?
A. My daughter knows all about the papers.
Q. You say that yori moved there in 1894 and have lived
there ever since?
A. Ever since.
Q. What improvements, if any, have been put upon the
property by your husband directly or through other contractors since then?
A. My daughter said thatpage 107

~

By Mr. White:
.
Q. Do you own the property or does your husband's estate own it?

Mr. Sands: That question is answered by the ·papers introduced yesterday which show she is in possession, and the
will of Daniel Farrar will show tha.t.
1\fr. White: If that is the case, she can't recover for any
improvements. You haven't put in any claim for the executors and Mrs. Farrar was sued in this case under tl1e statute
because she ~as the person actually in ocupancy of the property. Now, the records show that she at one time had t11e
property conveyed to her, and the records further show tl1at .
·after having gotten title she conveyed it to her husband. Her
1\usband is dead and now the executor represents her husband and so she certainly cannot claim improvements .
. The Court: She. is tenant. She put them on.
Mr. White: But she is not the person claiming title. If
anybody claimed a title at all it woud be a quespage 108 ~ tion for the executors who had knowledge of this
matter.. It would be a matter of the executors
to claim improvements and not somebody that sold it. She
hasn't any interest in it.
The Court: You are suing her.
Mr. White:. Because under the statute you sue the person
who is actually in possession of the property. Then the
real party who owns the property comes in in defense. That
is why I asked that you have the records show that the executors did here represent and defend this suit. Your Honor admitted them to come into this case because they were claimants of the property and not this woman.
Mr. Sands: The improvements ·were put on there by Daniel
Farrar.
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. The Court: You want to unite in the pleas claiming improvements t
.
page 109 ~ :h-Ir. Sands: Yes, sir. I will file as a list of
those improvements this statement. (Handing
paper to Mr. White.)
~fr. White: We object to that.
The Court: Is that a different list from the one already
:filed f
~Ir. Sands: There is a plea in here setting up improvements, but not a seriat·i1n account. Now, we are introducing
here a seriatim account of improvements claimed.
The Court: Mr. White, do you want to be heard on that f
Mr. White: Taking this paper, there will ·be nothing in
it definitely you could put your finger on. I never have seen
this paper until this morning. These things are not improvements in the sense of the statute.
The Court: What I wanted to know was whether yon
'vould be prejudiced by having the pleadings
page 110 ~ amended.
J\Ir. White: I wanted to repeat what I said to
Your Honor a 'vhile ago. So far as any actual permanent
improvements that have been put on that property that
actually enhanced its value to the benefit of the person who
would be entitled to it under the will, I think 've ought to
pay for· them regardless of technicalities. The question is
to get fixed something that is a permanent improvement.
We are not objecting to the amendment so that Mr. Sands'
client can get the benefit of that, but I think they ought to
put their finger on these permanent improvements that have
increased the value of the property and not simply the keeping of it up.
The Court: Do you object to that~
Mr. White i I object to that.
Mr. Sands: Here is a se-riatim statement. There may
be many items 'vhich may or may not consisf of improve.
ments or betterments ; some ma.y be repairs, as .
page 111 ~ to which they will be reached by instructions or
by testimony, but it is nothing in the world but a
seriatim 1ist of 'vha t we claim are improvements.
The Court: Lots of repairs may be improvements. It de_pends upon the evidence whether they were replacements or
1some additions, but the court is a.t a loss how to rule until
it hears the evidence as to whether or not they were replacements or additions.
Mr. Sands : In this paper we are giving them what they
want.
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Mr. White: No, you don't.
The Court: Under your amended pleadings yo:u may ·introduce evidence of improvements on the property. Ask the
witness which were and which were not. The court would
suggest t.hat you bring that to the attention of the witness.
By Mr. Sands:
Q. May I ask you, do you know anything about a colonial
porch being put upon that property?
page 112 ~ A. I do.
Q. When was that put on¥
A. I can't recall the year, but the first improvement 'vas to
extend the platform all the "ray the length of the house, and
that porch 'vas pulled down and this colonial porch p:ut up.
I can't recall the year.
Q. Was that before the World War or afterwards T
A. I can't remember the date right now.
.
Q. I will ask you a question here before you get into this
list. When 'vas the first time that you ever learned that Mr.
Pemberton or anybody else was claiming that you did not
have, or your hu~band, a good title to this property?
Mr. ~ite: I object.
A. I never kne'v anything about it until we received the
ejectment papers.
Q. Until you g·ot the ejectment paper you never heard anything about itY
A. No, sir.
Mr. White: The will has been on recordThe Court: The objection is over-ruled on this ground, ~fr.
White: The question of good faith comes in as to whether
or not improvements should be allowed. Whether
page 113 ~ or not these parties had any intimation is relevant evidence.

By Mr. Sands :
Q. The declaration in this case shows that this paper was
served on you in July, 1927. According to the best of your'
·
recollection was that the time?
A. That is the time.
Q. Well, no,v, was this colonial porch w·ith the upper deck
put on there previous to that time?
.A. Oh, my, yes~
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Q. Ho'v many years back to your recollection 1
A. 1\faybe my daughter could tell but I c~n 't recall.
Q. Five years ago7
A. Longer than that.
Q. Ten years ago ~
A. I can't recall the date.
Q. Was there or was there not a back porch and roof added
to that house since you have been living there?
A. Back porch and roof were put there for me to move ln.
It wa.s put there at the time I moved there.
page 114 ~ Q. Who did that 'vork, do you know?
A. ~Iy husband. He 'vas a contractor and
builder. He had his hands to work. He had it done.
Q. He had it done at that time?
A. Yes.
Q. Is there or not a cement front walk and pavement?
Has that been added there?
A. Yes, sir, that has been added there since I have been
there.
Q. You don't know the cost of that, do .you?
A. I do not.
Q. Ho,v long ago was ·that put _there1
A. Quite a while ago, quite a while ago.
Q. Five or six years ago Y
A. Longer than that.
Q. Ten years ago?
A. Some years ago, I couldn't say.
Q. Is there a paved walk from the alley to the stable~ Was
that there when you moved there Y
A. No, that was put there when we moved there.
Q. During your husband's life time?
·
A. He did it.
Q. Is there a frame stable and brick garage on the property?
.
page 115 ~ A. Yes.
Q. Was that put there after you all bought
ill
.
A. The frame stable 'vas put there first after we bought it.
A fire took place and part of it burned do·wn and left half
and he had that fixed up and put a brick garage in the rear
of that.
Q. You used part of the frame stable; it is part brick and
part frame, is that right?
A .. That is right.
Q. How large is that building 7
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A. The brick garage is the width of the property.
Q. One-story stable?
.
A. The brick is one-story but the frame is two.
Q. Now, do you recollect as to whether since you have been
there the back stairway was taken out and there was an enlargement of the bath¥
A. Yes, it was a back stairway and that was tal{en out to
enlarge the kitchen to make that little room that was there.
That room 'vas not large, just large. enough to put a tub in
and after you got the tub in it 'vould not be large enough
to turn around. He had this space taken out to make that
room larger.
Q. Is that enlargement brick or frame~
page 116 ~ A. That is in the house.
Q. It was made larger in the house?
A. By taking this space out.
Q. Did your husband and his force do that~
A. His force did that.
Q. The plumbing was installed by 'vhom?
A. Mr. Grimmell. He did all the plumbing.
~fr. San'ds: There is an item here~ 1\fr. White, of papering
the entire house four times. I check that as not an improvement. The next item here is painting inside and out three
times.
1\Ir. White: ""\Ve object.
The Court: Painting would hardly be an improvement.
. 1\fr. Sands: Some painting would be. It would depend
upon when the painting was put on.
The Court : I think that is more in the nature of replacement. Objection sustained.
~

By lVIr. Sands:
Q. No,v, do you know as to stained glass double
doors and adjustable transoms? Do you know 'vhether or
not that was installed after you got there?
A. That 'vas installed after 've got there.
Q. Were any gas fixtures in the house when you moved
there?
A. Not any. The house was in a very dilapidated condition when 've went into it.
Q. Was there any plumbing in the place except the little
closet on the outside?
A. No, no plumbing.
Q. Here are these" C. E. Z." lights. Were they put in the
entire house 'vitb the exception of the bath-room? ·
page117
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A. Yes.
Q. Were there special stop cocks put on all gas jets except

in the kitchen~
A. Yes, sir.
Mr. White: I object.
Mr: Sands: Stop cocks on lights would be considered an
improvement.
Mr. White: How could it enhance the value of
page 118 ~ the land'
The Court: The lights were put in afterwards!
1\{r. Sands: Yes, sir. It is a small item; I don't think it
amounts to but $12.00.
The Court: Objection over-ruled.

By 1\{r. Sands :
Q. Now, was there any kitchen range in there when you
went there?
A. No range there.
Q. Did you install it?
A. Mr. Grimmell installed one there.
Q. Grate backs for four rooms. What was the need of
that?
A. That was grates before we had the Latrobe put in.
There 'vere no grates there and the backs were all bad, had
to rebuild them.
·
Q. Are they still there now?
A. No, sir, they were taken out when we put the Latrobe in.
1\tir. Sands: I will scratch that out then.
Q. How about windows at that time? Did you have modern
'vindows that went up and down, or were the sash locks and
lifts put in by you?
page 119 ~ A. Put in by us.
Q. Didn't have pulleys up and down when you
'vent there t
A. No, sir.

Mr. Sands: I· scratch off these bolts on front and rear
doors.
Q. Did you have the kitchen wainscoated throughout?
A. Kitchen and bath room.
· Q. Did you ha-v-e picture molding carried through the entire
house?
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A. Two or three times I think that was done.
Q. Did you have glass doors front bed room and kitchen T
A. Bed room and kitchen.
Q. Did you install this Latrobe heater?
A. Yes, twice.
Q. Have you a tile hearth in the living roomY
A. Yes.
.
Q. Was it there when you 'vent there f
A. No, indeed; we put it there.
Mr. Bands: I scratch out this item of retim1ing main roof
of house.
page 120 ~

Q. Were there screens on the outside opening~
when you went there V

A. No.
Q. Are they installed there Y
A. They are there now; we put them there.
Q. What kind of coal houses were there when you went
there?
A. Wasn't any there.
.
Q. Did you have a closet put there under the main stairs
with a shelf for storage?
A. Yes, sir. Wasn't any closet there.
He extended the
kitchen and made a closet.
Q. What 'vas the condition of the fences 'vhen you went
there?
A. Bad condition.
Q. What is their condition now?
A. Good condition now because I had the fences put up
since Mr. Farrar's death.
Q. Did you have an oa'k fence put in the rear?
A. Yes, sir.
Q. How could you put one in the rear when the garage
went .all the way across 7
A. It doesn't take up the 'vl1ole yard.
page 121 ~ Q. The garage doesn't talre up the whole yard f
A. When the fence came there there wasn't
any.
Q. When he put up the garage or stable he took away the
fenceY
A. Took a'vay part of the fence.
Q. How much did it leave?
A. I couldn't say. There isn't any on the back becausP.
the garage takes the width of the lot.

•

1
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Q. You mean by back fence that running down there
parallel with the house on either side? Do you mean that Y
A. I mean the garage takes the width of the lot.
Q. You have reference to the back fence?
A. It is on the side.
Q. In other words, here is the garage back here. (Indicating.) It would be a line coming down on either side coming
down from the house until it gets to the garage; is that right 1
A·. Yes.
Q. Now, you have heard the testimony of Mr. Grimmell
about this heating apparatus and plumbing and installing
Latrobe. Is that correct Y
page 122 ~ A. Two Latrobes were installed there.
Q. When was· the last one put in 1
A. I could not say.
Mr. White: We object to that, because they can take them
out if they 'vant to.
. The Court: It is a question as to 'vhether or not it is a
fixture. That "\vould depend on the evidence.
By Mr. Sands:
.
Q. How are those Latrobes put in 1 Do they run all through
the house? Is that the only heat you have in the house?
A. That is heat to heat two upstairs rooms.
Q. How many Latrobes have you in there now?
A. Only one.
Q. You took out one and put in another?
A. Yes, sir.
·
Q. Ho'v long has the present one been in?
A. It was put in before the death of my husband.
Q. What condition is it in 1
A. Good condition.
Q. Were blinds on the house at the time that you went
there?
A. I don't think they were.
page 123 } Q. Do you know 'vhether your ·husband put on
new outside blinds on all windows?
A. Yes, sir.
Q. Did he install inside blinds to the house, tooT ·
A. Yes.
Q. Did he put in all new inside locks 1 · Was that necessary?
A. All locks. There were no locks or fasteners on the house
at all.
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Q. Here is an item of pointing up walls. What was the condition of the walls?
A. The kitchen had to be plastered all over, the bath room
also and other portions of the house had to be· pointed up.
Q. Did you install the sash cords to the windows in the
house?
A. Yes.
Q. Then, there are window panes. Were window panes
in the house when you went there?
A. No, not all of them.
Q. Do you know how many you put in?
A. I think there were three or four big ones
page 124 ~ and quite a number of small ones.
Q. Was there a platform extension made to the
front porch-remodeled in new style-outside of that colonial
porch?
A. That was the first improvement.
Q. That was substituted by a colonial porch?
A. Yes, sir.
Mr. Sands: So I will strike those two items off.
Q. Replastering of house. You say that was necessary.
Ho,v many times did you do that? That was repair work,
wasn't it? What 'vas the condition when you first went in?
A. Awful condition.
Q. The last item is clothes racks in bath room and doors in
front and middle rooms. How about that? What kind of
racks are those ?
A. To hang clothes on.
Q. Are they nailed on the wall?
A. On the doors.
Q. Just hung on there or what kind of racks are they?
A. Screwed in.

Mr. Sands: You can take those out. I 'viii scratch those
off.
page 125

~

CROSS

EXA~1INATION.

By Mr. White:
• ·Q. Do you know who made this paper ~{r. Sands is readIng from?
A. The contractors back there.
Q. What contractors?
A. They are sitting back there.
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Q. Somebody else made it; you didn't make it Y
A. I had them there to make estimates.
Q. You say your husband did this work?
Witness: vVl1ich work?
Mr. White: The work that you have mentioned.

A. His force did it. He 'vas contractor and builder.
Q. What did it cost him?
A. I couldn't say.
Q. You don't know 1
A. I don't know.
Q. Do you "know when it was actually done Y
A. Oh, yes, sir; I was there when it was done
page 126 ~ but I could not say what year.
Q. If you don't know what year, you don't
know when it was done?
A. I can't recall the year. I never thought anything would
come up for me to remember the year.
Q. Wben you moved in there there was a brick house there
wasn't it?
·
A. Yes, sir. .
Q. Now, can you tell the jury how much more that house
is worth now by reason of anything that you q.id to it than it
was when you went there? .
A. It ought to be worth more now than then because it
was nothing more than a hole then.
·
Q. When you moved in that building you found a brick
building there, didn't you Y
A. Yes.
Q. How much more is that building worth now by reason
of anything your husband did to it· in the nature of permanent improvements than it was when you found it f
A. I don't kno,v.
·
Q. You don't know?
A. No, sir.
~

Mr. White: I move that the evidence of Mrs.
Farrar be stricken out. I do not 'vant to admit
that the evidence is proper. She cannot tell what it cost,
when it was done or how much more valuable the building
is now than when she found it. For that reason I move to
strike it out.
The Court: That is admitted to the jury for what it is
worth. Objection is overruled.

page 127
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Mr. White: We note an exception.

·Witness stood aside.
JA~fES A. WATSON (Col.),
.
a witness on behalf of the defendant, being first
duly sworn, testified as follows:

page 128}

EXAMINATION IN CIIIEF.
By J. C. Carter:
·
Q. Please state your name, age, residence and occupation?
A. James A. Watson; age 39; residence 1106 N. 1st Street;
occupation contractor and builder.
Q. How long have you been engaged in the contracting
business?
A. Since 1912.
Q. Have you or not recently made an examination of the
property #610 N. 1st Street¥
A. Yes, sir.
Q. For the purpose of noting the improvements made
thereon?
A. I have.
Q.. How long since have you done it Y
A. I examined the premises last week.
page 129 } Q. What was the result of your examination?
J. C. Carter: May I let him see this paper for the purpose of refreshing his memory?
Mr. White: I object to the use of that paper.
The Court: He can use it to refresh his memory and then
testify from his recollection. The paper is not in evidence.
Mr. Sands: The paper is in evidence. Mr. White questioned Leah Farrar about that as to whether she made it.
The Court : She said she didn't make it.
Mr. Sands: But he questioned her as to whether she personally made that paper; therefore, having introduced the
evidence in there, it is in for all purposes.
Mr. White: I object to that paper and have ahvays objected to it. I said I objected to that paper when I agreed
we might go on and show any permanent damages. Then
you questioned Leah Farrar from that paper and when you
got through I asked her if she kne'v anything about it, and
she said she did not.
page 130 } The Court: The paper has not heen identified
in evidence.
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Mr. Bands: He asked whether she had made it. I took
that as a presumption he assumed it was in there. ·
Mr. White: I did not assume it was in there. You used
it in examining her.
B.y J. C. Carter:
Q. I call your attention to the first item hereMr. White: I object.
The Court.: I don't think that is the proper way to examine
the witness. You may ask him about items and he may look
at the paper, and, if after seeing that paper his memory is
refreshed, he may testified as to what is his recollection.
~1:r. Sands: If we frame the question this way, would it .
be any objection to say that the preceding witness, Leah
Farrar, testified seriatim, that these things had been added,
and then ask him as to the value of that improvepage 131 r men t.
Mr. White: I object to that form.
The Court: What is the objection to that 1 The objection
is in and the objection is over-ruled.
~Ir. White: "'\Ye note an exception.
J. C. Carter: Did I understand Your Honor to say we
might show him the paper and.let him look at itT
The Court: ~iight show the paper. I passed on the form
of the question l\1:r. ·Sands suggested.
By J. C. Carter:
Q. Will you pease look at that paper and state whether
or not it will refresh your memory as to the things you found
upon examination of that property in the way of improvements?
A. It was so many items to be estimated on it 'vould be
almost impossible to make an estimate. I don't make estimates unless I put them down on paper. I never could make
estimates very much from memory.
By the Court:
.
Q. Did you put this down ?
A. Yes, sir.
Q. Is your memory sufficiently clear to know that the items
you put on that paper were on the property?
A. I put them down on the paper as I found them on the
building.
page 132

r

The Court: All right.
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Bv J. C. Carter:
.,Q. Now will yon answer the question~
A. The only thing I was saying was it is mighty hard to
testify on a complicated estimate like this from memory.
You have to have a memorandum.
Q. Have you looked at this paperJ\~Ir. White: I object to his leading him. He has been out
there; he is a contractor; he oug·ht to be able to give the court
some idea as to the permanent improvements.
The Court : What is the question f
J. C. Carter: Under the court's instruetions that he might
look at the paper for the purpose of refreshing his memory,
I allowed him to do so. Now he has looked at it and I was
about to question him.
.
The Court: What question were you asking?
J. C. Carter: I said, having looked at this paper (I was
about to say) I want to call your attention to the first item.
The Court: If you will ask your question then
. page 133 ~ I will rule on it.

Bv J. C. Carter:
·Q. Mrs. Farrar has testified that three stacks were rebuilt
from the roof. What, in your opinion, was the cost of thatY
Mr. White: I object to that.
The Court: Objection over-ruled.
Mr. White: Here is the only difference I have with my
friends. If they can show anything under the rule of law
that is absolutely an enhancement of the value of this property due to these improvements from the time that they went
in there to this time, that adds to the permanent value of it
when we came into possession of it under the will, I will
not object to it, but to ask when a stack was built on there
without saying what time it was built or what year it was
built or what the cost was would make a vast difference. They
acquired this house in 1893. As early, or as late, as 1914
brick work could be done for $13 a thousandThe Court: I understand your objection is that
page 134 ~ the question is not complete, due to the fact that
the time the improvement was made has not been
stated.
J\~Ir. White: That is one objection.
The Court: Your objection is sustained.
J. C. Carter: I would like to say (I ought to have done
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it before you ruled) that from my talk with this witness
I expect to bring outThe Court: You want to prove by the witness that he
knows when it was made and then ask him the priceY
Mr. Sands: If Your Honor please, there ought not to be
any trouble. Here is the situation as I understand Your
Honor's ruling. Mr. White objected to her being asked as
to any of these improvements because she could not say what
they cost. Your Honor very promptly said one could testify whether an improvement was made and. the other as to
what it amounted to. Mr. Grimmell was fairly accurate, and
his evidence is what~ When we come to the subject of these
stacks, which is an item of $15.00, I am frank to say I do
not recollect this woman said anything about
page 135 ~ tha.t. According to my recollection I never heard
of the stacks. I must have started at the second
item instead of the first; but if you leave that out she is testifying as correctly as anybody could under the circumstances.
Her husband was making improvements on his own property.
The law is not going to draw any fast rule as to whether
it 'vas done in a given year. If we are entitled to these improvements, if we can speak relatively ·correctly as to the
time, I submit, it should be allowed.
The Court: But there is no evidence as to when this particular item was done. The court has ruled, if you can give
the 'vitness some approximate time that these stacks were,
he can give his idea of what they would cost.
Mr. Sands: Leaving· off the stacks and taking the colonial
porch, it has been testified to by both witnesses, not the exact
year but some years previous to his deathThe Court: Put that in your question. You are asking
this witness a question which is largely hypothetical. You
will have to give him all the facts in evidence to
page 136 ~ base his answer on.
By J. C. Carter:
Q. It has been testified that the colonW porch was built
about five or six years ago. What i~:.. your opinion would it
cost to build such a porch at that time? ·
·
A. According to that it would be around about 1920. In my
opinion, if it ·was built arom1d five or six years ago, a porch
like that 'vould cost around $700.00 "rith the upper deck
complete.
Q. Assuming that the back porch was built eight or nine
years ago with a roof-
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Mr. White: We object to that. Counsel cannot assume it
was built any particular year. They have to prove it.
The Court : A hypothetical question should be asked upon
an assumption of the testimony; if it 'vould be assumed that
it was done at the time the testimony said it had been done,
it would be proper.

Q. (Continued) What would you say was its cost at that
time~

A. I would assume the porch was constructed in 1918 according to the question. That wa~ during the peak of prices,
and a porch like that would run around~1:r. Sands: That back porch was put there in
1894 or 1895.
·
The Court: If that is the evidence, that is improper.
A Juror: I understood that porch was built in 1895.
The Court: Assuming the back porch was built in 1894,
·what would have been the fair cost of constructing a porcli
of that kind?
Witness: Judge, would you mind my looking at this list?
The Court: If you 'vant to refresh your memory. You
can state after looking at that list.

page 137

~

By Mr. Sands :
Q. In point of fact are you old enough to testify to anything that happened 34 years ago i Do you lmow anything
about prices back there at that time?
A. Well, I approximate it.
Q. What do you approximate it by?
A. I approximate it by the cost of labor when I first started
work at the business as an apprentice in 1905.
Q. Therefore, the only thing that you can say is that, having
started in business in 1905, you approximate that such an
improvement would amount to·so much; you canpage 138 ~ not say accurately; all you can say is approximately?
.
A. A j>proximately. .
The Court: That testimony is too remote and is excluded
as to that ans,ver.
By

~1:r.

Sands :

Q. In reference to that cement pavement, or walkway, from

the way you inspected it could you tell by that approximat~lv
how old it was?
·
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A. Some of the things I only found out the approximate
time they were done from questioning Mrs. Farrar's daugh. ter.
Q.. In other words, you don't know?
A. No, sir.
Q. What would that cement. cost to-day1
1\{r. White: I object.
The Court: Objection sustained. It is what it would cost
at that time.
~Ir. White: i will have to recall a witness and let this witness stand aside temporarily.
Witness stood aside.
~

ALMA R. M. LUCAS,
a witness on behalf of the defendant, being re·
called, testified as follows:
page 139

By Mr. .Sands:
Q. Do you know when that cement front walk and pavement
was put there?
A. That cement walk was put there in the year 1915.
Q. Ho'v do you know it? ·
A. Because I was visiting in Charlottesville at the time
and that was the time the main line of 'vater pipe was laid.
Q. You 'vere visiting in Charlottesville?
A. Yes, sir.
·
Q. You are positive it was that year?
A. Yes, si;r.
Q. What do you mean by the main line of water pipeT
A. They laid in this line in order to keep from breaking
the cement.
Witness stood aside.
~

JAMES A. WATSON,
a witness on behalf of the defendant, resuming
the stand, testified as follows :

page 140

By Mr. Sands :
Q. Assuming that the cement front walk and pavement was
laid in 1915, are you sufficiently conversant with values of
that character of work in the City of Richmond to be able to
testify as to what, in your judgment, it cost?
·
A. Yes, sir.
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Q. What is your estimate~
A. The first thing, I measured the 'valk, the approximate
number of square yards. That is flat work and figured around ·
$2.10 a yard. That is the way I arrived at $50.000.
.
Q. That figured out $50.00?
A. Yes, sir.
·
Q. That price that you put is the value as of 19157
A. For City work. Pavement work is a little different
from flat work in a garage. You have certain requirements you
have to comply with to satisfy the City of Richmond.
Q. Now did you inspect the combination frame
page 141 ~ stable and brick garage on the premises~
A. Yes, sir.
Q. Now assuming that that stable, or a portion of it, was
built back in the year 1894 and the brick garageYr. Sands: I will have to ask the other witness a question.
I will ask Alma Lucas this question: vVhen did the fire take
place of the frame stable which resulted in the replacement
by a brick garage, and 'vhether the same was immediately
following the fire?
Alma R. M. Lucas: The fire 'vas in 1917.
Mr. Sands: How long after that was the garage built?
Alma R. M. Lucas: The same year.
Q. (Continued) Assuming that the portion of the frame
stable which no'v remains there was constructed around in
1894, and the brick .portion in the year-

The Court: This witness has shown himself not familiar
with prices in '94. I think you had better leave that part
of the question out or make a separate question.
'
~

By 1\fr. Sands:
Q. vVill you please state as to the character of
that stable and garage Y
A. The brick structure is a one-story structure with regular sliding garage doors.
Q. Extending out to the alley?
A. Extending on the alley line and as near as I could see
it was all the way across the rear portion of the lot, averaged
around 20 feef square and the usual height, which is eight
feet, six or nine. That is the opening underneath the sliding
doors. There was a cement floor.
Q. The frame portion of it consisted of what Y
A. Two-story structure.
page 142
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Q. Was that connected by doors, or how was that built onto
the brick?
A. That is in front of the brick. I was not so very familiar
with it, only I lmow it is in front. The brick garage is on
the alley.
Q. Assuming that brick garage was built in the year 1917
as a complete building with a cement floor, what in your judgment was the cost of it?
A. $700.00.
page 143 ~ Q. Did you inspect the stained glass double
doors in the vestibule?
A. I did.

Mr. White: In order that I might not waive my objection,
I make the same objection that I did before to this evidence
and ask that this evidence be stricken out.
The Court: Objection is over-ruled.
CROSS EXAMINATION.
By Mr. White:
Q. Do you know what it cost to lay cement a yard in 1915?
A. Yes, sir.
Q. What?
A. I already stated $2.10 for city work.
Q. Who did you get the figures from?
A. Several cement men that usually do cement work for
me. One is named Benjamin Proctor.
Q. You mean you asked him for it?
A. I have had occasion to do several jobs of that description. I 'vas responsible for them.
Q. In 1915? Have you got your bidsf
page 144 ~ A. No, sir. I haven't any bids.
Q. What did it cost to lay brick in 1915?
A. The average cost to lay brick in 1915 was round about
approximately $13.00 a thousand.
Q. What is the difference between laying cement now and
the 1915 cost; what is the difference in cost; what does it cost
now?
Witness : I don't quite understand the question. You want
to know the labor cost or want to know the complete cost;
that is, material and labor?
Mr. White: Complete cost.
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A. The complete cost would be around $30.00 at the present
time.
· Q. $30.00 a yard Y
Witness: You mean brick work per thousand f
Mr. White: No. I said what is the cost per yard now to
lay cement.
Witness: That is different. Well, for the work that is on
that sidewalk you can't get it right no'v under around about
$2.25 a yard.

Q. There is only a difference of 15 cents in 1915 and the
present time according to your testimony~
A. Well, I figured in 1917, not in 1915.
page 145 ~ Q. You said the cement walk cost ~"2.10 put
down in 1915. Now you say the same would
cost $2.25?
A. You can get it done for $2.25 at the present time.
Q. So the only difference between now and 1915 is 1.5
cents!
A. Yes, sir.
Q. Let me a~k you this question: Ho,v long. have you
known this house 610 N. 1st street?
A. I have been passing by there for several years.
Q. You- have kno'vn the property for how long?
A. Practically ever since I 'vas back in Richmond aronnd
in 1910.
Q. Now, can you tell the court what is the difference between the value of that house now and what it was in 1894t
What is the difference between the value of the house now
and then in reference to. improvements¥
·
A. I would not like to answer that question.
Q. You don't know, do you?
A. I didn't say I wouldn't kno'v but I wouldn't like to an-=
swer.
Q. Well, can you tell how much more valuable
page 146 ~ the house itself is now than it was in 1894?
A. I wouldn't like to answer that question.
Mr. White: I move that evidence be stricken out.
The Court: · The motion is over-ruled.
Mr. White: We note an exception. That is all.
Witness stood aside.
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page 147 ~

JOSEPH L. BOLLING (Col.),
a witness on behalf of the defendant, being first
duly sworn, testified as follows:
By Mr. Sands:
·
.
Q. What is your present occupation Y
A. Carpenter.
Q. How long have you been a carpenter~
A. About 26 years.
Q. 26 years¥
A. Yes, sir.
Q. Been in·business in Richmond all that time¥
A. I haven't been in business; I have been 'vorking.
Q. But you have been working a:s a contractor 26 years in
Richmond.
A. I haven't been 'vorking as a contractor.
Q. You have been a contractor or contractor's assistant or
employee for 26 years¥
A. I have been an employee. I commenced contracting
for myself in 1923.
·
Q. Have you inspected this property, 610 N. 1st
page 148 ~ Street, recently¥
A. Yes, sir, not very long ago.
Q. Were you familiar with the cost of carpenters work in
the year 1909 and 1910 in Richmond¥
A. Not so very familiar with it because I was working for
someone else at that time.
Q. Have you seen that colonial porch which has been placed
in front of the property 610 N. 1st¥
·
A. Yes, sir.
Q. Do you remember when it was put there 1
A. I don't remember the time.
Q. Are you able to say as to what f:t porch of that character would have cost in 1909 or 19101
1\fr. White: We object.
The Court: What is the ground of that objection¥
1\fr. White: He doesn't know when it was put there, and
in the second place he doesn't kno'v the cost or price prior
to 1923.
·
The Court: He can tell what he does know. You may
cross examine him on the basis of his knowledge.
By Mr. Sands :
Q. "\Vhat about

that~

Can you testify as to what that
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colonial porch complete would have cost about 18 years ago,
1909 or 19101
page 149 ~ A. I was of opinion it was built more recently
than that. I don't know that I could tell.
Q. You don't know that you can say~
A. No, sir. I was of opinion the porch would cost between
$600.00 and $700.00.
By the Court:
Q. At what time?
A. I suppose about eight years. ago or eight or ten years
ago ; eight years ago I suppose or ten.
The Court: That 'vas not in response to 1\fr. Sands' question. His answer will be excluded.
By Mr. Sands:
Q. Can you say as to the difference, from your knowledge,
as of values, proportionate difference as to the cost of things .
around in 1909 and '10, and 1920? Would it be 50%, or are
you sufficiently familiar to be able to tell the jury anything
at all about that as to the ratio of costs?
A. I am somewhat of opinion it wou~d costThe Court: Are you sufficiently acquainted with prices
18 years ago to approximate "\vhat this porch
page 150 ~ would have cost them?
1\fr. Sands: Assuming that he has testified
•
what it would cost eight years agoThe Court: I am not going into that. That was not in
response to the question and it is argumentative. I want to
kno'v if you are sttfficiently acquainted with prices 18 years
ago to state what was the approximate cost of a porch such
as the one on the front of this house?
·Witness: I could not say.
B.v Mr. Sands:
·Q. Do you know as to the relative increase in the value of
work such as the construction of that porch between the
year 1910 and the year 1920?
·
Mr. White: We object.
Mr. Sands: If Your Honor please, Mr. White objects. It
would be possible there was a vast difference in the ratio of
expense. All I am asking this witness is whether be <;}oes
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lmow from his observation what was the difference in proportion as between 1910 and 1920.
page 151 ~ The Court : If he couldn't answer the other
question I don't think he can answer that. I put
the question as plainly as could be, as to whether he knew
what it would cost approximately in 1910. He said he didn't
kno,v.
J\.Ir. Sands : I note an exception to. the ruling of the court.
By Mr. Sands:
Q. Do you know the ratio of carpenter's work generally
between. the years 1920 and 1910 in Richmond Y
Mr. White: T object, because His Honor has ruled you
could not ans,ver that.
Mr. Sands: His general knowledge I am asking.
.
The Court: You may answer _that question.
A. At least about 507o more than it was in 1910 I am sure.
Q. Well no'v if you assume that it 'vould cost as much, state
whether in your judgment if it had been constructed in 1920
for the sum of $600.00 or $755.00Mr. "White: He can't get an ans,ver from this witness
who doesn't k~ow by that kind of induction or inference
either.
page 152 ~ The Court: Objection is over-ruled. I will let
him answer the question in the light of the answers he has made. The jury has heard it all.
By Mr. Sands:
Q. Assuming that tha.t porch, if constructed in 1920 would
cost between $600 and $700, what would it hav-e cost in 1910,
taking into consideration the fluctuation of values and the
cost of materials and labor during that period of time~
A. At least $450 or $500.
Q. Now, did you inspect the garage in the rear?
A. No, sir, I did not inspect the garage.
Q. You are not prepared to make any estimate as to the
cost of that garagef
A. No, sir.

CROSS EXAMINATION.
Bv Mr. White:
~Q. Do you know this property well?
A. I can't say I know it so 'vell, but I have known that property ever since I have been in the city.
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Q. How much would it rent for per month in
page 153

~

1926 Y

·

A. I can't say, Mr. White.
Q. Do you know what houses of that class and character
rent for on First street Y
Witness: The whole house you mean Y
Mr. White: Yes, the whole house.
A. I suppose it would rent for $35 to probably $40 a month,
between $35 and ·$40 a month I guess.
Q. Would you be able to tell the jury the difference between the value of this house, 610 N. First street, in 1894
and 19267
A. No, sir, I would not be able to tell that.
Q. You couldn't tell the jury what 'vould be the difference
in the value of the property due to anything put onto or added
to it~
A. No, sir.

Witness stood aside.
Defendant rests.
page 154

~

LEAH B. FARRAR,
a witness on behalf of the defenda~t, recalled by
counsel for plaintiff for further cross examination, testified as follows :

By Mr. White:
Q. Can you tell the jury what this house, 610 N. First street
would rent.for during the year 1926 by the month Y
A. I have never had any dealings with renting; I don't
know.
Q. You don't know Y
A. No.
.
Q. What would you have asked for it if yon rented it outY
A. Really, I haven't given it a thought.
. ·
Q. Did you ever have anybody try to rent it Y
A .. No, indeed; I have always lived in it.
Q. Is there any property near you rented at all?
A. Yes.·
·
Q. Do you kno'v what people pay rent?
A. No, I do not.
Q. What is the house next door to you, what number, north
of·yon 7
·
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A. #612.
Q. Who lives in it~
A. The owner, I think.
Q. No,v, can you tell the jury whether or not your husband
got a permit to erect this porch or not-a. city permit?
A. He gets permits when he has to .do anything.
Q. Did h~ get a permit to erect that porch?
A. I don't know anything about that. He was a contractor
and builder.
Q. Do you know when that porch, as a matter of fact, was
put there?
·
A. I really couldn't tell you the date. ],{y daughter can
teli _you. She has more knowledge of it than I; she can tell
you the date.
Q. Did you get any insurance on that building that bu~ned?
A. My husband 'vas living at that time; he had control of
those. things.
Q. You don't know whether he got any insurance or not?
A. He conducted that business.
Q. Do you object to telling me if you do know?
A. I told you what I kno,v.
Q. Do you know whether he got any insurance or not?
A. I don't know.

page 155 }

page 156

~

By Mr. Sands:
Q. The only thing that burned down was the
stable, partially burned it. He put it there; it 'vas not on
the property when he went there¥
A. Wasn't on the property when we went there.
Mr. White: I would like to have the privilege of sending
a contractor out there to look at this property.
l\{r. Sands: All right.
Witness stood aside.
page 157 ~

ALl\fA R. M. LUCAS,
a witness on behalf of the defendant, being recalled, further testified as follows:
.
By Mr. Sands:
Q. Do you remember the date that this poreh was put there?
A. It was either the first year I began to teachQ. What year 'vas that? ·
A. I began teaching in 1908. This porch was put up aftet
that time. I think it was along about 1910.
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Q. In other words, can you testify to t}1e best of your
recollection it was 19101
A. I would say it was about 1910. It was about the time
an aunt of mine moved from her home to our home that was
built by my father.
Q. That is the way you fix the date T
A. Yes.
Q. It was after you went down to teach; .the first year
you taught 'vas 19081
A. Yes, sir.
. Q. How many years did you teach?
A. I only was in King William County one ·year; then ca,me
to the city.
.
page 158 ~ Q. Were you living at the house when the porch
was built?
A. ·Yes, sir.
·
Q. So it 'vas not built the year yo_u were out of town T
A. No.
Witness stood aside.
Testimony closed.
Note: At 5:50P.M. adjourned until to-morrow, January
19th, 1928, at 10 o'clock A. lVI.
page 159

~

THIRD DAY.
Jan. 19th, 1928.

Court met at 10 A.M. pursuant to adjournment.
1\fr. Sands: I want to introduce an item as to taxes left
in abeyance yesterday and I will supply the figures.
Mr. White: For what year?
Mr. Sands : 1926 and 1927.
Mr. White: We wouldn't owe for 1926.
Mr. Sands: Yes, you would owe from the death of the life
tenant upon your theory of the case for all of the year 1927.
Mr. White: That is right.
Mr. Sands: And for ten-hvelfths of the year 1926.
Mr. White: ~vo months. I will concede that. We owe
for our proportionate part. If it has been paid 've concede
that and the amount can be ascertained.
Mr. White: Now I would like to make this statement to
the Court. On yesterday evening when the Court adjourned
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I spoke to Mr. Sands and Mr. Carter and told them we would
like to have a competent contractor go out and look over these
premises so the jury might have the benefit of his evidence
·and I got in touch with Mr. Armentrout and 've went out
there this morning and 've met these ladies at the door and
.·while they 'vere very courteous to us and 've. cerpage 160 ~ tainly were to them they said it 'vould be rather
. embarassi'ltg for us to go through the house and
after they told. us that .we didn't go inside of the house we
did look on the outside.
Mr. Sands: I except to that statement as going before
the jury.
Mr. White: In fairness to you, you told us we could go out
there and I told you this morning what hap-pened.
The Court: The Court is of the opinion having testified
as to these improvements and that the inquiry before the
Court is the present value of the improvements that you are
obligated to let the witnesses see them at the proper time
and the Court is of opinion under the circumstances of the
case· that unless there is some circumstance not known to
the Court a.t this time that they should have admitted this
witness to see the present state of the improvements and ·
in view of their refuRal the Court is inclined to strike out
any evidence of value of improvements inside of the house
and not permitted to be examined at this time.
Mr. V\Thite: I will waive that. If the ·jury think from
what evidence has. been heard there is any subpage 161 ~ stantial improvement been put in the house I will
ask the Court to let it go to the jury for what it
is worth.
~Ir. Sands: I note the exception to the statement ·made
by counsel at bar. in the presence of the jury and move that
it be stricken out and Your Honor overrules that?
·
The Court: Yes. If there is any controversy about the
facts I will let you put on witnesses.
Mr. Sands: No. Now I would like to state 'vith reference
to that statement, since Your Honor has allowed it to stay
in, what has occurred. Of course, the subject of improvements
could have been investigated at any time since this suit was
brought. He would have his right to make his o'vn examination in his own way. Yesterday afternoon at closing time
Mr. White made that request and I will say I not only acquiesced in it as being manifestly fair .but I cautioned these
two women if they sent anybody out there to permit them to.
go through the premises. That is how that occurred. I
am informed by 1\fr. 'White that he went out there with them
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and they investigated all the outside of the house and the
garage and the cement and porcht etc., but as far as going
inside of the house he was told by them it was inpage 162 r convenient and they declined. Now I wouldn't
.
for anything want to have any appearance of our
trying to shut off evidence of things we really w~t introduce·d, but you have to take human nature as you find it and
my case cannot be penalized because these women felt like
they were within their rights in expressing that idea of temporary e1nbarass1nent and therefore I say as to that that has
nothing. to do with this case. N o'v if Your Honor wants or
~Ir. White wants that evidence in I will be glad for him to go
o11t and make any kind of inspection he wants to, but I don't
think a suggestion of that kind of our trying to 'vithhold
evidence should be placed before t4is jury.
The Court: There is no accusation that c-ounsel did it. If
a statement of what improvements would be claimed had
been filed in the pleadings in ample time for an examination
to have been made before the beginning of the trial I should
think they ought to have selected a more opportune time
than early in .the morning, but you yesterday offered this
. paper during the progress of the trial and 1\Ir. White agreed
it might come in. He had no notice of that prior to that
time ; he couldn't tell what improvements were
page 163 ~ to be examined. lie was left in the dark as to
what improvements his witness would have to
examine and if he had gone out there beforehand he would
have had to make an exhaustive examination of everything
in the place which would have been a great burden. I think
the statement of counsel uncontradicted may remain and the
m<ltion to exclude will be overruled.

E. H. ARMENTR.OUT,

.a witness of lawf~I age, being :first duly sworn, testified as
follows:
·
·

DIRECT EXAl\fiNATION.
By Mr. White:
Q. Mr. Armentrout, state to the jury your name and occupation?
·
A. A. H. Armentrout; I have been in the building business
for seventeen years. .
·
Q. Are you actively engaged in the building business now?
A. Yes, sir.
.
.
·
Q. What character of work do you do 1
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A. General building.
Q.. Did you look at the house No. 610 North 1st Street this
morning at my request?
·
A. Yes, sir..
page 164 } Q. Who was with you 7
A. You were with me.
Q. Did you meet two colored women at the door?
A. Yes, sir. •
Q. You didn't go inside~
A. No, sir.
Q. Now did you examine and take measurements of the
porch in front of this house Y
A. Yes, sir.
· Q. Can you give the jury the measurements of that porch ~
A. The present porch is 6 by 19. She referred to the house
next door, though, as being a duplicate of the house she at
present lives in and the porch next door is 7 by 7, which
would make the ne'v porch, I 'vould contend, 6 by 12 addition by allowing for the old porch that was already ther~~
which was ·about the same cost of porch, one was about as
expensive as the other.
Q. What would you call that porch?
A. It is kind of a Colonial porch, Colonial columns fluted
and fixtures up on top.
.
Q. Now, in giving the dimensions of the present porch
there now you took the length and the depth 7
A. Yes, sir.
Q. What is the length and depth 7
A. 6 by 19.
.
Q. Now, if you had to duplicate that porch at
page 165 ~ the present time what would it cost?
A. It would cost about $250.00.
Q. Would you be willing to duplicate it for $250.007
A. I think so, yes, sir.
Q. Now, according to the statement of one of these women
that porch was built about 1910.
·
A. Yes, sir.
Q. T·hat is what she told us, wasn't it1
A. Yes, sir.
Q. Could you tell the jury 'vhat it 'vould have cost to build
that porch in 1910?
A. It would cost about $150.00.
Q. How do you arrive at that 1
A. Well, at that time take the wood of the porch, which
'vould be $6:00 a running foot, it figures out about the right
price. Figuring stuff is higher today, I would say it costs
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$12.00 a running foot. That would be approximately the
cost of it.
Q. you think the material and cost of labor has increased
100% in the last fifteen years?
·A. Approximately, yes, sir.
Q. Now did you measure ~he cement?
A. Well, the cement I didn't measure, but she said next door
it was a brick walk and, of course, a brick walk is just as
expensive as brick. I don't contend that would be any difference in price, but the cement is approximately
page 166 ~ 7 by 9, and next door they had a brick walk. I
don't think there should be any difference in the
brick \valk and the cement walk: She referred to next door
as being a copy of the house she was in.
·
Q. Could you tell the jury whether or not and, if so, to
·what extent this porch on that house constitutes an enhanced
value to the property 1 In other words, \Vhat would be the
difference in the value of the property \vithout the porch
and with the porch?
J\tir. Sands: Question objected to upon the ground that the
\vitness has not been qualified to pass as to his knowledge of
sale values of real property. The enhancement in value in
that sense could necessarily only be as to what the property
would sell for before and afterwards.
Mr. White: I will \vithdra\v it.
Q. Did you examine thesQ vestibule doors?
A. Yes, sir.
Q. Tell the jury what you found about those vestibule
doors.
·
. A. It is vestibule doors in there, but appeared to be old
?oors when they were put there. They have leaded glass
In1hem. They are buckled from the swellin~ of the door. I
should say there "ras very small value to them.
Q. They are well built, though Y
A. Oh, yes ; look very nice.
Q. Do you think they \Vould add anything to
page 167 ~ the value of that property?
A. I couldn't see where they would.
Q. Now did you measure the garage in· the rear? Tell the
jury just \vhat you found in the rear of the property?
A. Well, it is a brick garage back there; the size of it the
way I have here is 21 foot front and 18 feet deep. That is
on an alley and a two-story frame building up about the·
middle of the lot which appears to be about 20 feet square.
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Q. Take the frame building first. Is that of a.uy value to
the property or a menace Y
A. I would say a menace to the property. It is an old
building, glass all broken out. It should be pulled down.
Q. Would you pull it down for the material?
A. No, sir.
Q. Does it add anything to the value of the property?
A. Not a. bit I 'vould think.
Q. Now, tell the jury about the garage. You said you took
measurements of it 7
·
A. Yes, sir. The present garage I 'vould say today would
cost $600.00. I don't know how long it has been built, but it
is cracked in several places and glass broken out. I would
say the depreciation in value was about half.
Q. That does add some substantial value to the property,
does it notY
· A. Yes, I 'vould think so.
page 168 } Q. What would you say the garage adds to the
value of that property?
A. I would say about $300.00.
Q. Do you know 'vhen it was built 1.
1\Jir. Sands : 1917.

·Q.
A.
·Q.
A.
Q.
A.

What could it be duplicated today for?
About $600.00.
You think $300.00 ·would be a fair value for it 7
I think so, yes, sir.
Have you any interest in the world in this case?
No, sir, I have not.
·
CROSS EXAlVIINATION.

By Mr. Sands :
Q. You just .'vent out there .with Mr. White at his request
to come here and testify as an expert Y
A. Not particularly as an expert, no.
Q. Well, under the law that is the only way you could testify, but that 'vas how you happen to be here. Taking the
last item first, what is the difference in cost of construction
between now and 19177
A. I would say about the same.
Q. In other 'vords, you state to the jury that while the war
'vas on in 1917 the cost of labor and material was no higher
than it is today7
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A. It might be a little higher in 1917, but not a
great deal of difference in a small thing like that.
Say 10 or 15%.
Q. You think it would only amount to 10 or 15% difference
in your judgment between the cost of that material-that
· garage in 1917 and today Y
A. Yes, sir.
·Q. Were you in business here in 1917¥
A. Yes, sir. I think things had gotten on a right smart
ratio at that time.
·
Q. Yet notwithstanding that it is your testimony the differential behveen 1~17 and 1928 is only 10 or 15%?
A. I would say so.
Q:. Has that garage a cement floor Y
A. I couldn't get inside of it; I don't lmow.
Q. Did you ask to get on the inside of the garage Y
A. I don't think particularly about the garage.· They said
they wouldn't permit us in the house. I don't think we asked
about going in the garage.
Q. You made no eff0rt to get inside. So your inspeetion
was only outside ?
A. Yes, sir.
Q. Did you assume in your estimate of $600.00 cost it had
a cement floor?
A. That 'vould cover the floor..
Q. That would cover a good cement floor in your judgment today?
A. Yes, sir.
Q. And the eement conditions in 1917 and the
page 170 ~ present time are exactly tpe same with the ratio
of only about 10 or 15% Y
~. Practically the same. It is usually a cement floor, not
.
.
a very expensive thing; $1.50 a yard~
Q. On the subject of ce:rp.ent in the yard you made no estimate as to the cost of that be~alise yon were advised or assumed that it had tal{en the place of a brick walk¥
A. Yes, sir. It would only be about 9 or 10 yards at $1.50
a yard for that class of work. New 'vould be $15.00.
Q. It would be only $15.00¥
·
A. Yes, sir.
Q. You are speaking ofA. The cement ·walk in front.
Q. Now the cement walk in the rea·r?
A. I didn't see any in the rear.
Q. What kind of walkway was in the rear? .

page 169
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A. I didn't see any. We didn't go in the back yard at all;
1
•••
·
the front yard and the alley.
Q. The front yard and· the alley and your observation of
the garage was from the outside also?
A. Yes, sir. You could walk around two sides of it.
Q. Now you wouldn't say as to 'vhether there is a brick
walk leading from the garage to the building or not?
A. I looked over the fence in the yard and it was full of
old wood and stuff like that and couldn't tell much
page 171 ~ about it.
Q. So you are not prepared to say whether
there was or wasn't ~
A.. No ; I didn't see any walk.
Q. It is your judgment as far as that front walkway is
concerned that $15.00 would be the outside cost of it?
A. If put down new, yes, sir.
Q. That would be true 15 years ago as well as today, allowing for depreciation, of course?
A. Yes, sir.
Q. Now, was this stable that you saw-that 'vas back in
the back between the house and the garage, wasn't it?
A .. Yes, sir.
Q. And you didn't- go in the yard and didn't go in the
stable?
·
A. No, sir.
Q. Did they object to your going in the stable or object to
your going in the yard?
A. I didn't ask them about the yard.
Q. So the view you got of the stable was from over the
fence or on the side, is that right?
A. Yes, sir.
Q. ·Did it have a good tin roof on it?
A. I never noticed that particularly.
Q. But you did notice it had several windo'v panes broken
out?
A. It was in very bad condition, the weather boarding and
all on it. It appeared as if it hacln 't been painted for a long
time or fixed up any.
By J. T. Carter:
.
Q. Coming back to that front porch, I underpage 172 ~ stood you to say that its dimension were about
6 by 12?
A. After taking off the old porch that was taken off.
1\Ir. Sands: That allows for the credit for the old porch.
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Q. If you were told, which is· in evidence, that that is an
entirely new porch would you change your figures ~ In other
words, not one added to. Would that change your figures
as to its cost or present value?
A. I don't quite understand that.
Q. I say it is in evidence that the porch is an entirely
ne'v porch and not one merely added to. I understood you
as 'giving. an estimate with reference to an added-to porch.
A. No, I gave an estimate as a ne'v porch 6 by 19, to rebuild that porch if you wanted it at $12.00 a running foot.
That is the way I understood it.
Q. Did you answer my question whether there would be any
change in the figures ?
A. No, it wouldn't be any change. The OD:lY change would
be to charge something to pull the old porch do,vn.
RE-DIRECT EXAMINATION.
By ~Ir. White:
Q. Mr. Armentrout, yon measured that garage, didn't you?
A. Yes, sir.
Q. It fronts on the alley, does it not 1
·
A. Yes, sir.
Q. This old house between the house and the
page 173 ~ garage that isn't worth anything, is it?
A. I wouldn't consider so, no, sir.

Witness stood aside.
Mr. Sands: We will read into the record that the taxes for
the year 1926 amounted to $68.46 and the taxes for the year
1927 were $78.71.
·
· 1\fr. White: Who claims those?
·
:1\tfr. Sands: Claimed by the defendant whom I .representr
1\{r. White: We admit we owe two months of it.

Testimony concluded.
TESTE, this 3rd clay of July, 1928, after notice to defendant's attorney as required by law.

FRANK T. SUTTON, Jn.,
Judge.
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page 174 ~DEFENDANT'S. CERTIFICATE OF EXCEP.
TIONNO. 2.
The following instructions granted at the request of the
plaintiff and of the defendant, respectively, and numbered
1, 2 and 3, as hereinafter denoted, are all the instructions
that were granted on the trial of this case:
(1.)

''The Court instructs the jury that under the last will
and testament of :1\tfadelen E. Peyronnet, which 'vas probated
January 22, 1891, she gave the house and lot No. 610 North
First St., to Nellie Eugenia Pemberton in fee simple, if living,
or to her issue, and provided that if the said Nellie Eugenia
Pemberton should die 'vithout issue, then the ·Said property
should pass in fee simple to Wallace Henry Pemberton, if
living at the death of said Nellie Eugenia Pemberton.
The Court further instructs the jury that under the said
will, the said Nellie Eugenia Pemberton, if living, took a defeasible fee in the said property upon the death of the testa- ·
trix; and if the jury believe from the evidence that Nellie
Eng-enia Pemberton afterwards died without issue and that
Wallace Henry Pemberton survived her, then upon the death
of the said Nellie Eugenia Pemberton, the said property
passed to Wallace Henry Pemberton, in fee simple, and the
jury must find for the plaintiff th~ fee simple title to the
property described in the declaration.''
''Given.''
F. T. S., JR.
Jan. 19/28.
page 175}

2.

"The Court instructs the jury that if they find for the
plaintiff under the evidence and instructions of the Court,
then the plaintiff is entitled to damages for the use and occupation of the said property, No. 610 N. First St., from the
sate of the death of Nellie Eugenia Pemberton, who, at the
time of her death, was Nellie Eugenia Crutchfield ; and if"
the jury believe from the evidence that the defendant Leah B.
Farrar, has been in possession of the said property since
her death, and has used and occupied the same, and further
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believe from the evidence that the said Nellie Eugenia Crutchfield died in October, 1926, then they should find for the plaintiff and assess his damages at such sum as they believe from
the evidence the said property was reasonably worth from
the first day of Nov. 1926, to the present time, subject~ however, to be off-set by the enhancement in velue of said property by improvements, if any, made on said property as elsewhere in these instructions explained.''
• ''Given.''

F. T. S., Jn.
Jan. 19/28.

3.
''The Court further instructs the jury that p~rmanent improvements mean such improvements as actually increase
the value of the premises at the time of the assessment, and
can in no case exceed the amount actually expended in rna~•. ing them, and the bnrdei] is upon the defendants to show ·
by clear and full proof the amount to which the value of
the said premises have been actually increased, if any."
"If the jury believe from the evidence that the defendants,
or those under whom they claim, made permanent
page 176 ~ and valuable improvements to the premises, 610
North First .St., Richmond, V a., at a time when
there was reason to believe that the title under which they.
were claiming was good, the jury are instructed that they
shall estimate and allow the defendants the value of such
improvements so made, if any, provided such were made before notice in writing of the title of the plaintiff was given
the defendant, such sum so allowed, however, shall not exceed
the amount actually expended therefor, and not exceeding
the amount to which the premises \vere increased in velue
thereby.''
''Given."
F. T. S., Jn.
Jan. 19/28.
· TESTE, this 3rd day of July, 1928, after notice to defendant's attorney as required by law.
FRANK T. SUTTON, Jn.,
Judge.
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DEFE·NDANT'S CERTIFICATE OF EXCEPTION NO.3.

The following instruction presented on behalf of the plaintiff and designated as '' C'' and ·the following instructions
presented on behalf of the defen~ant and designated as "A!'
& B, were refused by the Court, and the refusal by the Court
to grant Instn1etion A & Bas asked for on behalf of the defendants was excepted to by said defendant.

"A."
"The Court instructs the jury that under the will of Madelen E. Peyronnet, introduced in evidence, the common source
of title of the plaintiff and defendant, Nellie Eugenia Pemberton acquired a fee simple estate, and if the jury believe
from the evidence that the ·said Nellie Eugenia Pemberton
survived her grandmother, the said :Niadelen E. Peyronnet,
and subsequently conveyed the same in fee to Allen G. Collins, through whom the defendants have traced title, they
must find for the defendants."
''Refused. ''

F. T. S., JR.
Jan. 19, 1928.
page 178

~

"B."

''The Court further instructs the jury that if they believe ·
from the evide1ice that the plaintiff is entitled to damages
for the detention of said property by the defendant, they
shall not allow in arriving at an annual value anything
previous to the date of July
1927, when, under the evidence in this case, the defendant was first notified of the plaintiff's claim.

c.
''The Court further instruc.ts the jury that they have the
right to take into consideration the use of the said property by the said Daniel J. Farrar, deceased, during his lifetime, .and shall estimate against him the clear annual value
of the pr~mises during the time he was.in possession thereof,
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and off-set the value so estimated, against the value of the
alleged improvements, if any.'' Code 5492,85 Va. 454.
''Refused.''

F. T.

s., JR.

Jan. 19, 1928.
TESTE, this 3rd da.y of July, 1928, after notice to defendant's attorney as required by law.
FRANK T. SUTTON, JR.,
Judge.
page 179

~DEFENDANT'S

CERTIFICATE OF EXCEPTION NO.4.

At the trial of the. case, after the jury had been sworn to
try the issue joined, and after all the evidence set out in
Certificate No. 1 had been introduced before the jury, which
the Court certifies as a part of this certificate to be the evidence and all tl1e evidence introduced in this case; and after
the Court had instructecl the jury as set out in Certificate No.
2. which is hereby specifically referred to and made a part
of this certificate, and after argument by counsel, the jury
retired and returned to the Court the following verdict:
"We, the jury on the issues joined, find for the plaintiff
against the defendants the fee simple tit1e to the property
· No. 610 North First Street, Richmond, Virginia, according to
the description in the declaration. And we further find in
favor of the defendants against the plaintiff the sum of
$1,097.73, the exc.ess of the value of the· permanent improvements over and above the damages allowed for the detention of the premises.''
Whereupon the defendants by counsel moved the Court
to set aside said verdict as contrary to the law and the
evidence, which motion, being continued was argued before
the Court by attorneys for the defendants and plaintiff and
taken under consideration by the court ; and thereafter on the
5th day of May, 1928, the Court, for reasons stated in writing
and copied into the record as opinion of the court, to which
as so copied reference is now made overruled the motion
of the defendants and entered up final judgment in accord-
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ance with the verdict of the jury, to which action of the Court
the defendants, by counsel, excepted.
TESTE, this 3rd day of July, 1928, after notice to defendants' attorney as required by law.
FRANK J. SUTTON, J"&.,
. Judge.
page 180} DEFENDANT'S CERTIFICATE OF EXC·EPTION NO.5.
After the plaintiff had introduced its evidence in chief as
set oht in Certificate No. 1, and at the conclusion thereof,
the def enda:nt moved the Court that said evidence be stricken
from the Record upon the ground that the same failed to
establish that the plaintiff was entitled to recover in its action,
whereupon, after argument by counsel, said request and
motion was refused, to the refusal of which the defendant
excepted.
TESTE, this 3rd day of July, 1928, after notice to defendant's attorney as required by law.
FRANK T. SUTTON, JR.,
Judge.
I, Luther Libby, Clerk of the Law and Equity Court of the
City of Richmond, Part Two, do hereby certify that the foregoing is a true transcript of the record in the above entitled
cause wherein Wallace Henry Pemberton is complainant and
Leah B. Farrar defendant, and that the defendant had due
notice of the intention of the complainant to apply for such
transcript.
Witness my hand this 30th day of July, 1928.
LUTHER LIBBY, Clerk.
Fee for Record, $67.50.
A Copy-Teste:
H. STEWART JONES, C. 0.
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