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Record No. 1233
COMMONWEALTH OF VIRGINIA,
vs.

JOHN E. ROSE, JR., COMMISSIONER OF
THE REVENUE, ETC.

r

FROM THE CIRCUIT COURT OF THE CITY OF RICHMOND, VA.

''The briefs shall be printed in type not less in size than
small pi"ca, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or :file a
brief not conforming in all respects to the aforementioned
requirements.''
rrhe foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.
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IN THE

Supreme.-court 'Of Appeals-of Virginia
AT- RICHMOND.
_.
I

vs.
I

JOHN E. ROSE, ,JR., COMMISSIONER OF THE REVENUE OF THE CITY OF RICHl\IOND, AND AMERICAN
•••
SURETY CO~IPANY OF NEW YOR~, ~'U:&EtY..
1

PETITION.
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.'l'o the Honorable·
of the
. . . . J'ustices
.·
. .,-Sitpre~n,e
.. . . ,Court
-. ·. of ·Appeal$
.
..-· oI;. v··
~rg~n~a: ,
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!
.
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.
.
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Your petitioner,' the Commonwealth of Virginia, respectfully r~pres~nts .that .it is aggrieved by a. final order entered
_by the Cirmiit Court 'of the· city of. Richmond on Decetnber
14, 1931, ·sustaining a demurrer filed by 'John E. Rose, Jr.,
Commissioner .of the Revenue of the ·city of Ric:hmond, to a
certain notice of .motion.. for judgment :filed against him and
.A.meri~an Surety Company .. of New York, Surety. -·Accompanying this petition is a. transcript of the l·ecord.
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: Pursuant to R.t,Ile II of this court, ~ve J.Vailed to opposing
~o1.1nsel o~ ~Iay _11, 19;32~- a c·opy of"this petition." Those op..posingcounsel are Messrs'. E.-C. Folkes arid Jame's .E. Cannon
for John E. R.ose, Jr., Commissioner of the Revenue, and
Messrs. Wellford and Taylor for the surety oompany.
_ This action involves the following question:
· What sum was the Commissioner of the Revenue of the City
Richmond required to pay into the State treasury from the
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fees, comniissions, allowances, etc., collec.ted by him in the
year 1930, and what sum was he entitled to retain on account
of his personal remuneration and the expenses of his office 7
Specifically stated, 'the question is:
'\Vas the Commissioner of the Revenue of the City of Richmond, hereinafter referred to a·s the Commissioner. entitled
to retain only $2,500.00 per annum of the commissions allowed him by the City of Richmond for performing local
services, and was he required by the West Fee Bill, as
a1nended by Acts 1926, page 350, to pay into the State treasury all such commissions col~ect_ed by him in excess of that
amount f In other 'words. is the local remuneration which tha
·Commissioner was entitled to retain limited to the sum· of
$2,500;00?

.The answer to this question necessitates an examination
of the fee legislation of this State. Prior, however, to entering upon that examination, it will be well to state the specific
facts to which that legislation must be applied.
THE FACTS OF THE INSTANT CASE.
For the year ending· December 81, 19:30, the Commissioner
collected fees, allowances, commissions, etc.; aggregating
$60,217_.23 .(R., pp. 2 and 9); ·$26,217.23 of this amount was
derived from fees and commissions for p~:rforming State
services (R., p. 9) ; $34,000.00 of this amount was derived from
one-hal£ of one per_ centum commission allowed by the City
of Richmond upon the amount of taxes lawfully and properly
levied upon the property assessed and returned upon the
Commissioner's real and personal property books a:rid upon
licenses assessed on merchants. manufacturers, etc.
The State Fee Ootnniission authorized the said CoiiJ.ttlissioner to expend, in meeting the expenses of his office during
the year 1930, th_e sum of $39,117.50. It is a~itted both by
the Commonwealth and by the Commissioner that the maximum compensation which the Commissioner was C3ntitled to
retain for services rendered the S'tate was $7,500.00, and it
is contended by the Commonwealth that the ma~imulll compensation, under the West Fee Bill, as amended, which he
was entitled to retain for services rendered the cit-v was
$2,500~00. The allowed expen,ses for the year 1930 plus this
annual ~llowattce of $10,000.00, is $49,117.50, leaVing an excess to be refunded by the Corntri.issioner of $11,099.73 with
interest at six per centum per annum from January 15,' 1931,
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. until paid. It is for the recovery of this last mentioned
amount, with interest, that this action is instituted against
the said Commissioner.
The co-defendant is the American Surety Company of New
York, the surety on the official bond of the Commissioner, tl1e
said bonds being in the penalty of $5,000.00.
SUl\tll\tiARY OF PERTINENT FEE LEGISLATION.

A. The West Bill, as OJmended.
For many years prior to 1914, and indeed since tl1at time,
no question has engrossed public thought in Virginia more
than that of the fees paid to the fee officers. The original result of this agitation of the public mind was the adoption,
in 1914, of the vVest Fee Bill (Acts 1914, page 707).
The purposes of that act are set forth in its title as follows:
.· ".An ACT to create l\ .commission to consider the compensation of court clerks, examiners of records. treasurers, cottnm.issioners of the revenue, sheriffs, high constables, and city
serg·eants, and until action upon the report of said commissioner to fix the 1naxim,um am~ount of the contpensation of ·
said officers.'' (Italics supplied.)
. It will be noted that in this original act commissioners of
the revenue were included.
This act provided (section 1) that in cities having a population of sixty thousand, or more, the total annual compensation received by the named officials, ''whether derived from
the State, or any political sub-division thereof, or from any
person or corporation'', should not exceed $6,500.00. Each
officer was required (section 2) to keep a full and accurate
account of the fees, allo,vances, commissions and salaries to
which he was entitled under the law. The act (section 3)
placed a limit upon the sums which might be expended as
necessary office expenses, a.nd it provided that each year the
officers enun1erated therein should file a statement showing
the aggregate fees, allowances, etc., and a like statement showing the necessary expenses. Out of the excess fees and allowances over expenses an officer in a city having a population
of sixty thousand, or more, was entitled to retain as his per-

4

Supreme Court of Appeals of Virginia.

sonal remuneration the sum of $6,500.00, and the balance or ·
excess, pursuant to section 4 of that act, was to be paid into
the State treasury. It was further provided (section 10)
that in cities having a population of one hundred thousand,
or more, the provisions of the act limiting the compensation of
officers should not be effective until the expiration of the
terms of .office of the incumbents then in office. So far as
the provisions limiting compensation were concerned, therefore, the act did not become effective as to the officers in the
City of Richmond until 1918.
.
The act elsewhere provided for the establishment of a
State Fee C'ommission, for certain investigations to be conducted by it and for a report to be made by it at the next
session of the Legislature.
At this point we wish to center attention upon the fact that
the original West Fee Bill operated alike on the remuneration
received by an officer, whether that remuneration was from
the State, a locality, a person. or a corporation. The original act, therefore, ''recaptured'' all remuneration above the
annual compensation therein named and expenses, no matter
from what source that remuneration was derived.
The Fee Commission reported to the Legislature of 1916
·(Senate Document No. 11) that, in its opinion, this scheme
of limiting the personal remuneration to be derived by the
respective officers from the fees allowed by law and the recapture of excess fees should be continued. The Leg·islature
of 1916, by Acts 1916, pages 792 and 825. made certain minor
amendments to the original West lt"'ee Bill which are not of
importance in this case.
A report was made to the Legislature of 1918 (Senate Document No.4) which suggested that the method of determining
authorized e~penses should be altered, and that the time had
then a~rived when a fixed policy might be adopted. The Legislature of that year saw fit to adQpt none of the suggestions
of the Fee Commission, but by two acts of that year (Acts
1918, pages 220 and 630) it slightly amended the West Fee
Bill in respects which have no· bearing on this case.
The Legislature of 1920 (Acts 1920, page 827) amended
the first section of the West lt,ee Bill. so as to provide that in
cities having a population of fifty thousand, or more, the compensation of any of the named officers should not exceed
$7,500.00-compensa.tion being all sums, ''whether derived
from the State or any political sub-division thereof, or from
any person or corporation''.

Commonwealth v. John E. Rose, Jr., etc.

5

It also made this very pertinent change, in that it provides:

" * * * in determining the compensation allowed to city
'or county officers hereunder, a.n-:lf co·rnpensation allowed to
81(.ch city or county officers b;1J the ·respective city councils or
.county boards of supervisors, other than co1nmissions allo~ved
.by Sta.te law for collecting, disbursing or in any wa.y handling
taxes or levies or for the discharge of any other duties imposed upon such officers by the councils of such cities, boards
of supervisors of the counties, or laws of this State, shall be
disregarded, and such compensation allowed the city or county
.officers by the respective city councils or boards of supervisors as is to be disreg·arded by the foregoing provisions in
determining the compensation of such officers, may be increased, reduced, or changed. by the respective city councils
or boards of supervisors, as and when they deem proper;
* * * . " (Italics supplied.)
We direct specific attention to this quotation from the
statute, for it etiected a radical change in the policy that had
been in effect for sLx years. Instead of providing for the
''recapture'' of all excess fees, no matter from what source derived, it left ·an officer free to retain all that the generosity
of the locality might award him.
In other respects, so far as this case is concerned, the law
wa.s left unchanged, and the Fee Cominission established by
the original bill of 1914, was, of course, continued. 'Vithout
interfering with its duties, the Legislature, however, by Acts
1920, page 392, set up a legislative commission to study the
whole fee question and to report to the General Assembly in
1922. This commission made a full report to the session of
1922 (S'enate Document No. 12.) and submitted nume·rous
recomm·endations, all of which failed of passage.
This unsatisfactory condition remained unchanged through
the next four years, and it was not until the legislative session
·of 1926 that the question was again dealt with by the Legislature. The commission set up by the 1914 Act made an extensive report to that Leg·islature (Senate Document No. 3),
and, as a result of the study and agitation and the unqualified
.re<!ommeudation of the Governor, the law was completely
amended and re-enacted (Acts 1926, page 350).
This 1926 A.ct relates to "clerks of courts, treasurers, commissioners of the 1·evenue, sheriffs, high constables, city sergeants, attorneys for the Commonwealth, examiners of rec-
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ords, civil justices, justice of a juvenile court, justices of t1;te
peace and clerk of a civil justice court; *' * * . '' (Italics supplied.) It provides (subsection 1) that each such officer shall
annually file a full and accurate statement showing all fees,
or other emolument of office1 ''derived from the State or any
political subdivision thereof, or from any other source whatever", and,tha.t he shall file a report (subsection 3) showing
the sums "actually paid for necessary office expenses''. Subsection (5) prescribes :
,
·
''In determining excess, if any, to be paid into the State
treasury • • .,. all fees, allowances, commissions, salary or
. other compensation or emolument of office derived from the
State or any political subdivision thereof, or from any. source
whatever, shall be included afl~d enter into the determination
o.f the excess to be patid * ~ ""' ·and each of the officers mentioned • lit: • at the time of filing the annual report required
by this act, shall pay into the· State treas~.e.ry the arnottnt in
excess of the (J.·nnual altowa-nce to which hf3 or she is entitled
by this act and the expenses incurred authorized by the State
fee commission; * * * . " (Italics supplied.)
Subsections (6) and (7) establish a commission, to be known
ns the State Fee Commission, to· whom all reports shall be referred. The commission is empowered to require further information, if it sees fit, and to determine the amount which
an officer may expend in meeting the expenses of his office.
Subsection (8) of the act provides that the total annual
compensation, exclusive of expenses authorized by the State
Fee ·Commission, of one of the named officers in a city having
a population of one hundred thousand, or more, shall not ex~eed $7,500.00. That subsection contains the following pertinent provisiQn :
· '' • • • provided, however, that in determining the compensation allowed to such city or county- officers hereunder
any cornpensation allowed to such city or county officers by
the·ir respective city cmlncils or countJJ board of supervisors,
other tha;n comn~issions allowed by State law for collecting,
disbursing, or in any way handling taxes or levies or for the
discharge of any other duties imposed upon such officers .by
the councils of such cities, board of supervisors of the county,
or laws of this State shall be disre,qarded only to the extent
of twenty-five hundred dolla·rs in cities or counties having a
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(Italics sup-

Subsection (12) provides that. those portions of the act
(i. e. subsections 5 and 8) under which excess are determined,
and which provide for the recapture of excess~ shall not be
effective until the expiration of existing terms of office. The
provisions, therefore, relating to excess and recapture did
not become effective as to the officers in the City of Richmond
until the year 1930.
It is clear, however, that those officers included in the
original West Fee Bill were governed by its provisions, as
amended, upon the question of excess and recapture until
these provisions of the Act of 1926 became operative upon
them. While that question has never been to this court, it
was raised by the treasurer of the City ·of Richmond who
contended that there was no provision of law which set a
maximum remuneration for him· for the years 1926, 1927,
1928 and 1929. The Circuit Court of the City of Richmond,
in the matter of Hulce vs. Co1n·monwealth, held that his contention was not well taken and that the excess and recapture
provisions of the West Fee Bill, as amended prior to 1926,
governed during the four years mentioned.
It will be noted that the Act of 1926, therefore, requires of
an officer in a city of more than one hundred thousand population that he pay into the State treasury all e·moluments of
office received by him in excess of the total of the allowed
expenses and .annual compensation of $7,500.00, and that,
in addition thereto, he may retain a further amount not to
exceed $2,500.00 per annum, if so allotted by local law.
The foregoing is sufficient to show that this Commonwealth
has, after long study and widespread agitation, esta.blished a
definite policy of limiting the maximum compensation which
many classes of fee officers are entitled to retain. This
legislation is the expression of the public mind upon a fundamental question of political economy; it is a repudiation of
a. former policy which made many lesser offic.es a road to
wealth, and accorded to the incumbent of a ministerial local
office a remuneration frequently four, five and six times that ·
awarded the Governor, our judg-es and those. others who have
been elevated to our most honorable positions. It will be
noted, however, that we have set about to cure the evil which,
prior to 1914, was rampant, and which in some respects is
still widespread, by "recapturing" fees and allowances rathct
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than by pursuing the alternative oourse of correcting this ·
matter through a reduction of those f.ees and allowances.
'¥ere we confronted only with this legislation, there could
be no question that it was incumbent upon the Commissioner
to pay into the State treasury all sums collected by him in
excess of $49,117.50; but, as he contends, and as the lower
court decided, that certain commissions allowed him by the
legislation fixing fee):; and e.ommissions are not subject torecapture, we must examine that legi~:>lation .which establishes a
commissioner's "fees, allowances and commissions".
B. Statutes establishing fees and commissions.

Broadly speaking, the Code of 1887 contained four primary provisions relating to the compensation of commissioners of the revenue :
Section 524 established the '' ]"ees of commissioners' '-being the real estat.e transfer fees to which a commissioner became entitled for making an entry or transfer of lands, which
fees were to be paid by the person for whom the services were
rendered.
Section 526 established the ''Commissioners' compensation
other than fees''. This gave to a commissioner a commission
of a certain per centum of the amount of taxes lawfully assessed by him on persons, property, income and salaries within the preceding twelve months. These commissions were
paid by the State.
Section 565 established the ''Fees of commissioners on
licenses "-a flat sum on licenses issued or transferred to be
paid by the person for whom the services were· rendered. together with a per centum of the assessed taxes on licenses to·
be paid by the State.
Section 509 required of a commissioner that he should extend in his land book and in his personal property book county
and city levies, and ''for this additional service he shall receive such compensation as the board of supervisors or council, as the case may be, may deem reasonable.''
It will, therefore, be noted that the several statut.es prescribed a fiat sum for services performed for individuals; a
per centum of taxes assessed for performing services for
the State; for services rendered the localities the local authorities might set such compensation as they d.eemed reasona.ble.
This was the situation when the council of the City of Rich-

Co:.:nmonwealth v. John E. Rose, Jr., etc.

9

mond on September 14, 1897 (see Richmond City Code, 1899,
chapter 13, section 34, and Richmond City Code, 1924, chapter 9, section 36), adopted an ordinance which remained iu
force and effect until ].-fa.rch 19. 1929, and which established
the compensation to be paid a c01nmissioner by the city.
That ordinance read as follows:
''No payment shall-be made to the commissioner on account
of his services until certified by the finance committee to have
been satisfactorily performed. After such certificate, the
comptroller shall, on the order of the chairman of the comlnittee pay to the commissioner one-half of one per centurn
upon the amount of tax levied upon the property assessed an<.l
returned upon his real and personal property books and upon
licenses assessed on merchants, manufacturers, etc. He shnll
forfeit, unless specially excused by the committee on finance,
ten dollars per day for each day beyond the first day of
June during which he may fail to deliver the copies of the ,
books to the comptroller, and the comptroller shall deduct the
same from his compensation.'' (Italics supplied.)
After this ordinance became effective (and we have not examined back into the ordinances of the city to ascertain wl1at
may have been the local remuneration, if any, prior to 1897),
the Commissioner of the Revenue of the City of Richmond
then received a. flat transfer fee, as provided by section 524,
for entering and transferring lands; a commission, as prescribed by section 526, of a per centum of the amount of
taxes assessed by him; a fla.t fee. as prescribed by section
565, for granting and transferring licenses; a commission of
a fixed per centum, as prescribed by section 565, for assessing taxes on licenses; and a. commission, as prescribed by the
ordinance, of a fixed pe-r centum of the local taxes levied upon
}lroperty and upon the local licenses assessed on merchants,
manufacturers, etc.
While section 524 was amended by Acts 1902-3-4, page 650,
so as to provide that the transfer fees should be in full for
all services mentioned in that section; while section 526 was
amended in minor particulars by Acts 1908, page 642, and
'vhile section 509 was amended in minor respects by Acts
1912, page 212, the situation was not changed at the time
the West Fee Bill became effective.
As heretofore pointed out, tl1e provisions of the West Fee
Bill Hmiting the compensation of a commissioner did not be-
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come effective so far as the Commissioner of the Revenue of
the City of Richmond was concerned, until 1918. We have
heretofore pointed out that the original West Fee Bill set the
maximum personal remuneration of a commissioner in a city
of sixtv thousand, or more, at the sum of $6,500.00, whether
. that remuneration came from the State or a political subdivision thereof, or from any person or corporation. While,
therefore, the fees of a ~ommissioner for entering and transferring lands, as established by section 524; the commissions
fo.r assessing taxes, as established by section 526; the fees
and commissions for issuing, transferring and assessing taxes
on licenses, as prescribed by section 565; and the local renmneration, as established by the ordinance of September 14,
1897, remained unchanged, nevertheless, the effect of the
West Fee Bill was such that it co_mpelled the Commissioner
of the Revenue of the City of Richmond annually to pay into
the .State treasury all fees collreted by him in excess of allowed expenses and personal compensation of $6,500.00.
Section 524 of the Code of 1887, as amended by Acts 19023-4, page 650, establishing real estate transfer and entry fees,
became section 2347 of the Code of 1919 ; section 526 of the
Code of 1RR7, as amended in immaterial respects by Acts
1908, page 642, and a.s amended in immaterial respects by
Acts 1916, page 808, fixing the commissions upon taxes assessed, became section 2349 of the Code of 1919 ; section 565
of the Code of 1887. fixing the fees and commissions for issuing, transferring and assessing ta.xes on licenses, became section 2383 of the Code of 1919. So far, no changes in the fees
and commissions were made by the Code of 1919, but a radical change was made in the statute governing local compensation. Section 509 of the Code of 1887, as amended by Acts
l 912, page 212, and by Acts !916, page 731, had left to the
local authorities the determination of the· remuneration to be
paid for local services~ Evidently, however, certain of the
localities had been unreasonably niggardly in paying for the
services rendered them by the commissioners, for, while section 2337 of the Code of 191.9 still required of a commissioner
that he perform these local services, it expressly provided
that his re·munera.tion therefor should not be less than a named
per centum. That named pe·r centum was. so far as cities
were concerned, ihree and one-half per centum on the first
$10,000.00 of taxes assessed; two and one-half per centum on
the next $5,000.00 and one per centum on all over $15,000.00.
So far as we are aware, this section of the 1919 Code marks
the first act of our General Assembly in placing a minimum
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below which a locality could not go in the remuneration to
be paid by it to a commissioner for performing local se~vices.
Had section 2337 of the Code of 1919 ever become operative in the City of R.ichmoncl, it would have more than doubled
the local remuneration of its Commissioner, and would have
given to hiin a remuneration of staggering proportions. The
City of Richmond, with its tremendous assessments, was differently situated from any other locality. The West Fee Bill
(Acts 1914, page 707, section 4) provided that,. of the excess paid into the State treasury by the fee officers, onehalf thereof should be turned back into the appropriate local
treasury. To have compelled the City of Richmond to pay
the minimum fees prescribed by section 2337 of the Code
would in reality have placed a heavy burden on the eity for
the benefit of the State. This the Legislature was not willing
to do. It decided to make in this respect an exception of
the city of Richmond, and by Acts 1918, page 193, it amended
~ection 58 of the city charter by adding thereto certain ''tords
and. the following italicized sentence:
''The commissioner of the revenue may, with the consent
of the mayor, appoint an assistant or assistants, who may be
removed from office by the commissioner. During the continuance in office of the said con1missioner an assistant of
his ma.y discharge any of the duties of the office of commissioner; but the commissioner and his sureties shall be liable
therefor. The council of the city of Rich1nond, on the recommendation of the comptroller, may fix the compensation of the
coml1nissioner of the revenue for services rendered the city."
This charter amendment preserved to the city, therefore,
the same rights that it had always had. Other localities found
that, by virtue of section 2337 of the Code of 1919, they were
compelled to pay the minimum rates therein set forth, but the
city of Richmond wa.s permitted to maintain the scale set forth
in its ordinance of 1897, which had continuously been in
force from that date.
Ry virtue of section 10 of the "'\Vest F·ee Bill of 1914, the
''recapture'' provisions of that law did not become operative
as to the Commissioner of the Revenue of the citv of Richmond until January 1, 1918. Ji"'~'or the calendar years 1918
and 1919 all fees and commissions, no m.atter fro·m ~vhat
so'l/,rce derived, were subject to '• reca.pture' ', and, if those
fees and commissions exceeded the sum of allowed expenses
and $6,500.00, that excess had to be paid into the Sta.te treas-

12

Supreme Court of Appeals of Virginia.

urv. The records in the Comptroller's office show that for
those two years the Commissioner of the Revenue of the city
of Richmond paid that excess, if any, into the State treasury
(see also Annual Report of the Auditor of Public Accounts
for the Fiscal Year Ending Septeml>er 30, 1919, page 89). It
was not then conceived, either by the Commonwealth or by
the Commissioner, that there was any conflict or any hostility
between the ''recapture'' provisions of the West F'ee Bill and
the. right preserved to the city by the charter amendment-i. e.
the right of the city council to continue to !ix his local compensation unhampered by the general section of the Code.
Yet, as will be pointed out, the Commissioner now contends
that this charter provision, and the ordinance which represents an exercise of the power therein conferred, removes all
his local remuneration from the field of recapture.
We have heretofore pointed out that the 1920 amendment
to the West Fee Bill (Acts 1920, page 827) radically changed
in one respect the policy of the original bill. It removed all
local compensation fro·m the recapture provisions of the law.
It also raised the maximun1 compensation of officers in a city
of more than fifty thousand population to $7,500.00.
From the time the 1920 law went into effect until the date
the recapture features of the 1926 amendment to the· West Fee
Bill became operative as to hin1, the Commissioner of the
R.eveuue of the city of Richmond wa.s entitled to retain every
cent tha.t he received from the city. l!,ees, commissions and allowances paid· to him by the State, or by individuals, were
subject to recapture.
\vnen it is borne in mind that this record shows that a comnlission of one-half of one per centum upon the local taxes
assessed on real estate, personal property and licens·es in the
year 1930 amounted to $34,000.00, some idea can be gathered
of the tremendous personal remuneration obtained by the
Commissioner of the Revenue of the city of Richmond so long
as he was governed by the 1920 amendment to the West Fee
Bill. The sweeping amendment and re-enactment of the West
Fee Bill adopted in 1926 (Acts 1926, page 350), did not, as
has heretofore been pointed out, affect the Commissioner of
the Revenue of the city of Richmond, so far a.s the excess and
recapture provisions thereof were concerned, until the term
of office beginning January 1, 1930. The result was that, for
the year 1927, the Commissioner of the Revenue of the city
of Richmond received a total personal compensation of $21,765.93 (see the Biennial R-eport of the Comptroller to the
General Assembly for ·Calendar Years Ended December 31,
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1927-28, page 126). The commissioner of the city of Roanoke
received $12,174.57. No other commissioner in the State received as muc.h as $10,000.00, and only three others received
as much as $6,000.00. A similar situation existed during the
calendar year ending December 31, 1928. The Commissioner
of the R-evenue of the city of R.ichmond received a personal
compensation of $24,748.49 (idem, page 266). One other comm·issioner received $14,700.00, and two others received more
than $10,000.00.
'11he 1926 amendment to the West Fee Bill was adopted on
l\farch 18, 1926, and it contained no emergency provision. At
the same session (Acts 1926, pag·e 533) there was approved
on 1\farch 24, !926, an act providing a new charter for the
city of Richmond. In 1870 a charter had been adopted. Almost, without exception, every legislative session had an1ended
or enlarged this charter. The 1926 Act, which was an emergency measure, placed the charter in one document. It reenacted in their entirety many sections of the old charter as
amended, and, among others, it re-enacted verbatim section
58 thereof, as· amended by Acts 1918, page 193, the section
which has heretofore been set forth.
In 1928 the Legislature repealed sections 2337, 2347, 2:349
and 2383 of the Code of 1919. These were the sections heretofore mentioned which set real estate transfer and entry
fees, license fees and comn1issions; commissions for assess- ·
jng State· taxes, and the minimum scale of local remuneration.
Section 150 of the Tax Code, to all intents and purposes,
re-enacted the former section 2383 of the Code relating to
fees and commissions for issuing, tr-ansferring and assessing
licenses, and section 276 of the Tax Code re-enacted the provisions of section 2347 of the Code of 1919 relating to transfer and entry fees.
There was in this same year adopted an act of great importance to this case (Acts 1928, page· 1344), being ''An A err
to prescribe the compensation of commissioners of the revenue". The first section of that act is concerned with the
''Compensation o.f commissioners of the revenue for assessing
State taxes''. The first part of this section sets forth the percentages of the State taxes assessed which the commissioner
o.f the revenue of a city of more than ten thousand popnla tion
shall receive.

The second section of that act refers to the "Compensation
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of commissioners of the revenue for assessing local levies",
and the first part thereof provides as follows: ..
''Every commissioner of the revenue for a city shall be entitled to receive annually, in consideration of his services for
the assessment and extension of local levies, to be paid out
.of the local treasury, such comp~nsation as the council of the
city may decn1 reasonable hut the same shall not be less than
the c~mmissions hereinafter specified, that is to say:''
The third section of that act provides:
''This act shall apply to the compensation of commissioners
of the revenue on and after the first day of January, nineteen
hundred and twenty-eight. It shall not apply to coriunissions
on- the assessment of license taxes, nor shall it apply to fees ;
nor shall this act apply to any city whose council, by virtue
of power a;nd a;uihority conferred by the cha,rter of such city,
presc1·ibes the sal{])ry or other co1n·1Jensation of the commissioner of the revenue for se1·vices rendered to such city in relation to its ·revenues." (Italics supplied.)
It will be noted that the italicized portion of the third section provides that the act shall not apply to any city whose
council, by virtue of charter p:r;ovision, prescribes the salary
or other compensation of the commissioner of the revenue
for services rendered to such city. We take it that there can
be no question that th~s italicized provision relates only to
the second section of the act, i. e., that portion thereof which
fixes a minimum which a locality must pay. If the italicized
portion were to be construed as rendering inoperative the
whole act in the event the charter of a city conferred the
power therein contemplated, then .there would today be no
statute under which the Commissioner of the Revenue of the .
city of R~chmond would receive one cent from the State for
~ssessing- S'ta.te taxes; a.ncl, as the italicized portion refers to
local compensation, it must be construed as meaning that, if a
city has been given the power in its charter of fixing its commissioner's remuneration for performing local services, then
that part of the act which fixes a minimum for local services
shall not apply to tha.t city.
The old ordinance of Septe.mber 14, 1897, had never been
re-pealed. On March 19, 1929, there was adopted an ordinance
'' rro amend and reordain section 36 of chapter 9 of Richmond City Code, 1924, concerning assessment of property for
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taxation in relation to compensation of the commissioner of
the revenue';. trhat ordinance added certain words and
clauses to the old ordinance of 1897. 'Ve copy the ordinance
of 1929 in full, italicizing those words and clauses th~rein
which were added to the original language of the 1897 ordinance:
''No payment shall be made to the commissioner on account
of his services until certified by the finance committee to have
been satisfactorily performed. After such certificate, the
comptroller shall, on the order of the chairman of the committee pay to the commissioner one""half of one per centum
upon the amount of tax lawfullu and tJroperly levied upon
the property assessed and returned upon his real and personal property books and upon licenses assessed on merchants, manufacturers, etc., after first deductin,q one-half of
on.e per ce1~twnt paid to the comm,issioner ~tpon the 0111'tOU:1tt of
tax upon property or licenses erroneously or i1nproperly assessed a.11td t"eturned it[J01t ·his books for the year 192~, and
each yea-r thereafter. He shall forfeit, u~less specially ex-

cused by the Committee on Finance, ten dollars per day for
each day beyond the :first day of June .during which he may
fail to deliver the copies of the books to the comptroller, and
the comptroller shall deduct the same from his compensation."
The city of· Richmond has, therefore, from 1897 down to
date availed itself of the privilege of fixing the local remuneration of its Commissioner, and the rate fixed has alwa.ys been one-half of one per centum.
The question presented by this case is whether any portion
of the sums derived from that source are subject to recapture.
CONTENTIONS OF THE PARTIES HERETO.
The Commissioner here contends that, since the Legislature
has conferred upon the council of the city of Richmond in
the charter of said city the power to ''fix'' his local compensation for performing local serYices, since the city council
has exercised that power by the ordinance of 1\iarch 19, 1929,
and since the general State statute of 1928 fixing a minimum
which the localities must pay to .their commissioners is, by
virtue of its v~ry terms, inoperative in the city o£ Richmond,
he is entitled to retain every cent of local commissions ·allowed

·--------------·-
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bv the ordinance and no part of them is subject to recapture
under the provisions of the West Fee Bill, as amended in
] 926. This is the position set out in his demurrer, and these
are the acts and the ordinance to which that demurrer expressly refers.
On the other hand, the Commonwealth contends that there
is no relationship ·between the statutes fixing the remuneration of a commissioner of the revenue and that other line of
statutes which recaptures all excess. It contends that, by
virtue of the special charter provision, the city of Richmond
may fix such local remuneration for its Commissioner as it
desires, and that the city is not bound to pay the minimum
set forth in the Act of 1928. In other words, the ·Commonwealth contends that the meaning of the charter provision is
that the city of Richmond can do as all localities could do
prior to the Code of 1919, that is, determine, without hindrance or restraint, the question of the local remuneration of
this officer; that the charter provision makes of the city of
Richmond an exception to the general statute, which prescribes a minimum local remuneration. The Commonwealth
further contends that the ordinance is simply an exercise of
the special power conferred by the charter on the city perm.itting it to set a remunei·ation less than the minimum prescribed by g·eneral law. The Commonwealth also contends
that the _legislation prescribing· fees and commissions is separate from that providing for the recapture of excess, and that
the conferl'ing of power upon the city of Richmond to fix a
remuneration not as large as that required by general la'v
has 11othing· 'vhatsoever to do with the effect of the recapture
legislation upon the fees which may be allowed.
ARGU1IENT.

TI1e fMegoing· analysis shows beyond peradventure of doubt
that the Sta.te of Virginia has an established policy on the
suh,iect of recaptu1ing fees. The continuation of this policy
was one of the campaign issues in the gubernatorial contest
of !925. In his inaugural address delivered before the General Assembly on February 1, 1926 (Senate Document No.6),
Honorable Harry F. Byrd said:
''In my campaign I stated that I would advocate the reform
of the fee system. I beg to renew the pledge made in my radio
address from Washington on July 29, which was generally
published, and wherein I said:
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" 'I will advocate, if elected, a thorough reform of the fee
system of Virginia, and specifically the following:
" 'I will advocate the estab~ishment of a maximum above
;wh-ich no officer of this State can receive cornpensation either
from the State or the locality; * * * . '
''In addition to carrying out the recommendations above,
1 advocate that the maximum fee limitations apply to justices
of the peace a.nd Commonwealth's attorneys, who are not now
included.'' (Italics supplied.)
The 1926 amendment to the vVest Fee Bill was a direct result of that campaign and of this unqualified recommendation of the Governor. We take it, therefore, that, since we
have an established unbroken policy of eighteen years, to
which there have heretofore been thought to be no ·exceptions, the officer who ·contends that he is an exception to the
general "recapture" provisions of the legislation must of .necessity establish his position by legislation that is subject to
no interpretation other than that which he 'places thereon.
There are certain g·eneral principles to which it will be
well to call attention:
· 1. It is a fact, not to be denied, that the Legislature of Virginia has the power and the authority to n1ake of the Commissioner of the Revenue of the city of Richmond an exception, a.nd to confer upon the city council of Richmond special powers. City of Ports1nouth vs. lVeiss, 145 Va. 94; Narro·ws vs. Giles County, 1'28 Va. 572. The sole question in this
case is: Has the· Legislature set apart the Commissioner of
the Revenue of the city of Richmond into a class by himself
and thus made him the one fee officer in the State who is not
subject to all the provisions of the West Fee Bill, as amended 1

2. Whenever possible statutes are to be construed with reference to one another. If between two statutes there appears
to be possible conflict, and if those statutes are subject to
two interpretations, one of which necessitates an interpretatio:p. of a repeal by implication and the other of which will give
full effect to both an(! reconcil the possible differences, then
that second interpretation is the one which must be accepted.
Kirkpatrick -vs. Board of Supervisors, 146 Va. 113.

-~~---
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3. Where there is irreconcilable conflict between a munici- ·
pal charter and a general statute, the charter prevails. Ohambers vs. :Oity of Roanoke, 114 Va. 766;·Fonticello Co. ~s. Cit-y
of Rich·mond, 147 Va. 355. But, if it is possible to construe
the charter and the general statute so as to give effect to
each, then the usual rule of statutory construction applies,
and that. construction which reconciles the possible differences
is to be adopted.

4. In cases of doubt the practical construction placed upon
a statue by public of:fichils, and acfed upon by those_ affected
thereby, will be regarded as conclusive. "It is allowed the
sam.e effect as a· course of judicial decisio-n.'' (Italics supplied.). Atlarntic ft D. R. Oo. vs. Lyons, lOlVa. 1; Virginia
Cqal <t Iron Co. vs. Keystone·Co·al ~Iron Co.,_ J-01 Va. 723;
City_of _Richmond vs. Drewry-1Iu.qhes Co., 122 Va. 178; City
of Norfolk vs. Bell, 149 Va. 772.
5. If an act has once rec~ived a construction by the courts,
arid if that act is thereafter re-enacted by the Legislature,
the construction giyen to it is presumed to be sanctioned by
the Legislature and becomes obligatory on the courts. Ma;r;,gus
vs. McClella;nd, 93 Va.. 786; Kelly vs. Trehy, 133 Va. 160.
The lower court decided that, as section 58 of the charter
of the city of Richmond gave to the council of said city the
right to .''fix'' the local compensation of the Commissioner,
and as the council has fixe:d that local compensation, the exc.ess and recapture features of the ·west Fee Bill, as amended,
were not operative on that portion of his compensation (R.,
p. 5). It necessarily follows that the lower court found that
the charter provision repealed by implication the West Fee
Bill, as amended, so fa.r aS it purported to. include the local
com-pensation of the Coihmissioner ·in the determination of
"excess" and in the "recapture" of the same, and that there
was betw~eil the charter provision and the West Fee Bill, as
amended in part, an irreconcilable conflict.
It is a hornboo1{ principle of law that repeals by implication are not favored. To hold that .there is here a repeal by
implication is to say that the Legislature and the Governor;
intending to catry out the special recommendation of the Governor heretofore ment1.oned, in _part d~feated their own p"urpose. Under the West Fee Bill amendment of 1920 in force
at the time the Legislature o£ 1926 met, local remuneration
was not recapturable. It was to correct this defect that the
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·Governor stated, "I will advocate the establishment of a
maximum above which no officer of this State can receive compensation either from the S'tate or the locality." It was to
correct this defect that the Legislature adopted the 1926
amendment to the West Fee Bill. To say that that ·Legislature
actuated by that purpose adopted another law which would in
part defeat that purpose, and to say that that Governor who
so strongly advocated and supported a policy, approved a
bill iu which in part violated that policy, is a stat~ment which
should not be made, unless it becomes essential to make it
and unless there be no other possible construction.
It is believed that a proper application of the principles of
law enumerated above constitutes a complete answer to the
contention of the Commissioner and the finding of the lower
court.

In the first place the legislation "fixing'' the remuneration
which an officia,l is to receive, and that which provides for
the "recapture" of excess fees and commissions, are not
hostile to one another, they are supplemental to one another.
The whole histo·ry of both courses of legislation proves this .
.The.former simply fixes the subject.matter on which the latter
is to operate.
·
When the Legislature of 1914 adopted the West Fee Bill,
it did not expressly or impliedly repeal those acts then in
force which established the fees and commissions of the fee
officers. The West Fee Bill simply provided that, while the
officer's should receive the fees and commissions theretof·ore
allowed by law, nevertheless, if those fees and commissions
exceeded a certain amount, then that excess should be paid
into the State treasury. That Legislature did not attempt
to change the basis upon which those fees and commissions.
were "fixed". It left that basis as it wa.s, and it simply provided that all sums over a certain amount should be paid into
the State treasury. Thereafter, between 1914 and 1926, it
more than once amended the statutes which fixed the fees a.nd
commissions, and. it provided tha.t the fee officers should ''receive" the fees and commissions prescribed by those amending acts ; but those amendments did not change the West Fee
Bill and the amendments thereto, for the West Fee Bill still
operated to recapture the excess fees as determined by the
later legislation.
When the Legislature adopted the Code of 1919, it adopted
section 2337 relating to the local compensation of eommis. sioners, and :fixed a minimum therefor which tho.se officials
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should ''receive''. Nevertheless, this Code section providing
the local remuneration which a commissioner should '' reeeive'' did not in a.ny way repeal or alter the West Fee Bill,
it simply established a new basis on which the West Fe·e Bill
would operate. When by the amend1nent to section 58 of the
charter of the city of Richmond the Legislature preserved to
the city the right to continue to pay the Commissioner what it
desired, and reliev·ed the city of the necessity of paying the
high minimum rates established by Code section 2337, it simplv established in part the basis on which the West Fee Bill
'vould operate. It was so regarded at tl1at time both by the
State officials and the city officials, for, during the· years
1918 and 1919 (the first two years the ''excess'' and ''recapture" features of the West Fee Bill were operative a.s to the
Commissioner of the Revenue of the city of Richmond, and
the only years prior to 1930 in which l1is local remuneration
w·a.s to be included in computing excess), the Commissioner,
as heretofore shown, made his reports on the basis that the
local remuneration ''fixed'' by the identical language now in
force was to be included in determining the excess fees subjoot to recaptt~re, and he so settled with the State.
Here then is a practical construction of the relationship of
these two courses of legislation which has been adhered to by
State and local officials from the beginning. I-Iere is a practical construction of the relationship between section 58 and
the ·west Fee legislation adopted and adhered to by the Commissioner and the State officials. Here is concrete evidence
of the fact that for many years the same view has been taken
of the connection between these supplementary statutes. The
one course has never been regarded as hostile to the other.
If section 58 of the charter, as amended in 1918, did not
operate to relieve the local remuneration of the Commissioner from ''recapture" in 1919 and 1920 (the only years
prior to 1930 when his local remuneration was recapturable),
what possible ground of support can . he found for the· contention that the re-enactment of section 58 in 1926 has a different effect and is to be construed differently? The Legislature knew the administrative construction which had formerly been placed on the relationship between section 58 of the
charter and the West Fee legislation; that construction is,
according to the decisions of this court, to be given the same
effect as .a course of judicial decision. If that be true, and
this court has said that it is true, then, there having been reenacted an act which has received construction, the Legisla-
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ture is presumed to have sanctioned that construction and the
courts are bound thereby.
In the second place the Commissioner's argument and thefinding ofthe lower court must be followed to its logical conclusion. If we so do, the fallaey of that argument and that
finding becomes self-evident. Remember the lower court has
held that, since the city council has been empowered to ''fix''
the local remuneration of the Commissioner, none of his local
compensation so "fixed" can be recaptured. We take it that
the language of the charter is no stronger than that of the
various acts which provide that the commissioners o.f the
revenue ''shall r~~ive'' the fees and commissions mentioned
in those acts.
The argument of the Commissioner would, therefo're, necessitate the adoption of the view that the West Fee Bill of 1914
in part amended or impliedly repealed the statutes theretofore in force that established the fees and commissions which
a commissioner should "receive". These acts and the West
},ee Bill (section 3516) all became a part of the 1919 Code.
How he reconciles the four acts a.nd the West Fee Bill, thus
re-enacted by the same Code, we do not lmow. In 1926 ·the
West Fee Bill was last amended and re-enacted; but in 1928
all general legislation establishing the fees and commissions
of commissioners was repealed, and sections 150 and 276 of
the Tax Code and Acts 1928, page 1344, established the fees
and commissions which a commissioner should thereafter '' receive'' ·or ''be entitled to''.
·
If the course of legislation which establishes fees and
commissions and the course of legislation which establishes
excess and recaptures it occupy the bed of the same stream
a.nd operate on the same subject matter, and are hostile the
one to the other, and a.re not supplementary the one to the
other, then this legislation of 1928 repealed, so far as all
commissioners of the revenue are concerned, the excess and
recapture features of the 1926 amendment to the West Fee
Bill.
If the power given to the city council to ''fix'' the Commissioner's local compensation means that he is entitled to
retain all local compensation· and that; so far as is necessary
to accomplish this purpose, the West Fee Bill, as amended,
is repealed, then a sul:>sequent statute providing that a commissioner ''shall receive" or "shall be entitled to" certain
fees and commissions must necessarily repeal the West Fee
Bill, as amended, to the extent that may be necessary j.n or-

22

Supreme Court of Appeals of Virginia.

der to preserve to commissioners all those fees and colnmissions ; and all commissioners of the revenue are free from
recapture, and the p(}licy of limiting the personal benefit to
be derived from fees disintegrates before our very eyes and
the people o.f this Commonwealth must begin again the long
fight for sound policies in this regard.
Yet, beginning in 1928, when the excess and recapture features of the 1.926 legislation became operative as to county
officials, all county commissioners of the revenue have accounted for and paid into the State treasury their excess fees;
and beginning in 1930, when those features became operative as to the city officials, all city commissioners of the
revenue, with the exception of the defendant in error here,
have accounted for and paid into the State treasury their e~
cess fees.
Tn the third place we must consider the meaning of legislation in the light of conditions which it seeks to correct.
The Commissioner would have us believe that the purpose
of the last sentence of section 58 of the charter is to relieve
his local remuneration from recapture, that the purpose is
to make of him a single exception. "'\Vhy no other commissioner in the State should retain remuneration of more .than
$10,000.00 while he should be at liberty to retain remuneration considerably in excess of $20,000.00 is far from clear,
nor does he attempt to give a reasonable explanation therefor. On the other hand, there is a clear reason for .the adop~
tion, in 1918, of the last sentence of section 58 of the charter.
That reason is found in a certain condition which arose as a
result of the 1919 Code.
Prior to the Code. a locality could fix the local remuneration as it might deem best. By section 2337 of the Code a
nlinimum was established below which a locality could not
go. This minimum was more than twice as much as the city
of Richmond had been paying. Vvere the Commissioner to
receive that minimum his local remuneration would become
colossal, and the Legislature specifically and reasonably, by
the addition of the last sentence in section 58 of the charter,
left to the city council the same right it had theretofore had.
This addition did nothing more than relieve the city from
the necessity of paying the minimum. It left the city where
the city ahvays had been. . To read more than this into the
1918 charter amendment is to close our eyes to the actual
situation as it existed, and is to do violence to a clear intent.
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The re-enactment of section 58 of the charter in 1926 gave
t-o the last sentence thereof no more effect than it had in
1918. It still operates only to permit the city council to do
as it has always done; it has no· reference, and purports to
have no reference, to the question of the effect of the West
Fee legislation on the remuneration so fixed.
The Oommonwealth, therefore, contends that there has been
enacted no statute which alters the long policy of this State
and which would relieve this Commissioner of the necessity
of paying into the State treasury the excess of all fees and
commissions collected by him in 1930 ov::er .the allowed expenses of his office and a personal remuneration of $10,000.00;
it contends that the West ],ee legislation is. in no sense repealed or altered by the amendment of 1918 to section 58
of the charter of the city of Richmond, and the re-enaetment
thereof in 1926; it contends that it is entitled to recover of
th·e Commissioner the sum of $11,099.73 with interest, and
that the lower court erred in sustaining his demurrer.
Wherefore, your petitioner prays that it may be gra:nted
a writ of error to the order and judgment aforesaid sustaining said demurrer; that the said O·rder may be reviewed and
reversed; and that a final judgment may be rendered for your
petitioner in accordance with its notice of motion· for judgment.
Your petitioner requests that he be permitted to supplement this written petition by an oral statement of the reasons
for reviewing the order and judgment complained of.
Respectfully submitted,
COMM·ONWEALTH OF VIRGINIA.
By E. R. COMBS, Comptroller.
JNO. R. S'AUNDERS,
Attorney General.
E. H. GIBSON,
CQI~LINS DENNY, JR.,
Assistants Attorney General.

. I

We. the undersigned attorneys at law, p_raeticing in the
Supreme Court of Appeals of Virginia, do certify that in our
opinion there is error in the order and judgment complained
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of in the foregoing·petition,· for which the same should be reviewed and reversed by the Supreme Court 'Of Appeals of
Virginia.
JNO. R. SAUNDERS,
COLLINS DENNY, JR.
May 31, 1932.
Writ of error and supersedea-s granted.
LOUIS S. EPES.
Received l\{ay 31) 1932.
H. S'. J.

VIRGINIA.:
Pleas before the Circ~it Court of the City of Richmond
held in the Court room of said City in the City Hall thereof
on the 14th day of Dooember, 1931.
Be it re1nembered that heretofore, to-wit: In the Clerk's
office of the Circuit ·Court of the City of Richmond, on the
lOth day of September, 1931. came the Commonwealth of Virginia, by her Attorney General and Assistant Attorney General, and filed her Notice of Motion for Judgment against
John E. Rose, Jr., Commissioner of the Revenue fo-r the City
of Richmond and American Surety Company of New York,
which Notice of ~fotion for Judgment is in the words and
figures following, to-wit:
Virginia:
In the Circuit Court of the City of Richmond.
Commonwealth of Virginia
vs.
John E. Rose, Jr., Commissioner of R.evenue for the City of
Richmond, and American Surety Company of New York.

NOTICE OF 1\iOTION.
~

To John E. Rose, Jr., Commissioner of the Revenue of the
. City of Ricluriond, ,and American Surety Company of New
Y.ork, Surety:
You are hereby notified that on September 30, 1931, a.t 10:00
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o'cloek a. m~, or as soon thereafter as counsel can be heard,
I shall move the circuit court of the city of Richmond, at its
court room in the City Hall in said City, for a judgment
against you and each of you, jointly and severally,
page 2 ~ for the sum of $5,000, and further, for a judgment
against the said John E. Rose, Jr., for the additional sum of $6,099. 73, with interest on the full sum of $11,099.73, at the rate of 6% per annum from January 15, 1928,
until paid both said sums being due the Commonwealth of
Virginia, as evidenced by a certain account hereunto attached.
The American Surety Company of New York is liable for
the sum above mentioned because of its execution, as surety,
for the said John E. Rose, Jr., of a certain bond made by the
said John E. Rose, Jr., to the Commonwealth of Virginia
dated November 19, 1929, for the sum of $5,000.
Given under my hand this 9th day of September, 1931.
COl\£1\fONWEALTH OF VffiGINIA.
By E. R. 001\fBS, Comptroller.
JNO. R. SAUNDERS.

Attorney General.
COLLIN.S DENNY, JR.,
Assistant .Attorney General,

'

(

p. q.

Richmond, ·virginia,
September 1, 1931.
John E. Rose, Jr., Commissioner of the Revenue, Richmond,
Virginia.
Dr.
to the
Commonwealth of Vi!ginia..
For the year ending Decemb:er 31, 1930:
Fees, allowances, commissions, etc.............. $60,217.23
Annual allowance ........ .' ......... $10,000.00
·
Expenses of office authorized ...... 39,117.50
49,117.50
Excess to be refunded . . . . . . . . . . . . . . . . . . . 11,099.73
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With interest at 6% per annum from January 13, 1931, until· paid.
page 3

r

And at another day, to-wit: A.t a Circuit Court
of the Citv of Richmond, held in the Court room
of said City, in the City Hall thereof, on Wednesday the 30th
day of S'eptember, 1931.

This day came as well the Commonwealth of Virginia by her
Assistant Attorney General as. the defendants by their Attorneys and on .the motion of the Commonwealth by her Assistant Attorney General it is ordered that this motion be
docketed.
·
The defendant, John E. R.ose, Jr., Commissioner of the
Revenue for the City of Richmond, filed his demurrer to the
Commonwealth's Notice of l\fotion for Judgment and .the
Commonwealth joined in the said demurrer, and the said ,John
E. Rose, Jr., pleaded the general issue and put himself upon
the country and the plaintiff likewise, and the defendant,
.American Surety Company o.f New York, filed its plea of
general issue and put itself upon the country and the plaintiff likewise.
'Tirginia:
In the Circuit Court of the City of Richmond.
Commonwealth of Virginia
vs.
John E. Rose, Jr., Commissioner of Revenue for the City of
Richmond.
The defendant demurs to the plaintiff's Notice of Motion,
that it is not sufficient in law for the following reasons, towit: That the charter of the City of Richmond passed after
the General Law of 1926, Acts of the General Assembly which
limited Compensation of Commissioners of Revenue to $10,. 000, was repealed by said Charter act of the same
page 4 ~ session as far as the City of Richmond was concerned, and this right was recognized in the Aets of
the General Assembly of 1928.
See Ordinance of City c·ouncil, Approved !feb. 9, 1929.
See Acts o.f Assembly 1926, pa_qe 533 & 572.
See Acts of Assembly 1928, pa,qe 1344 & 1346.

E. C. FOLKES, p. d.
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Virginia:

In the Circuit Court of the City of Richmond.
Commonwealth of Virginia
vs.
.
,_Tohn E. Rose, Jr., Commissioner of the Revenue for the City ·
of Richmond, and American Surety Company of New. York.
The said Defendant, American Surety Company o.f New
York, hy its Attorneys, comes and says that it does not owe
the said sum of Five Thousand Doll~rs ($5;000.00), with interest, in the notice of motion herein demanded, in the manner and form as said Plaintiff has in its notice of motion complained against it.
.And of this th~ said Defendant puts itself upon the Country.
AMERICAN SURETY CO. 0], NEW YORK,
:Sy Counsel.
WELLFORD & TAYLOR, P~ d.
And at another day, to-wit: At a Circuit Conrt of the City
of Richmond, held in the Court room of sq,id City,
page 5 ~ in the City Hall, thereof, on Friday, the 13th day of
November, 1931,
This day came as well the Commonwealth of Virginia by
Collins Denny, Jr., Assistant Attorney General as the dafendants by their Attorneys and the defendant's demurrer to
the Commonwealth's Notice of Motion for J udgm.ent being
argued, the Court takes tim~ to ~onsider there~£.
.And now at this day, to-w~t: At a Circuit Court of the
City of Riehmond held in the ·Court room of aaid City, in the
City Hall thereof on 1fond&.y the 14th day of December, 1931;
being the day and year first herein written.
This cause came on this day to be heard upon the notiee
·of motion· of the Commonwealth of Virginia and upon the
demurrer thereto of the defendant, John E. Rose, Jr., and
upon the joinder in said demurrer and was argued by counsel.
ON CONSIDERATION WHEREOF, the Court is of Opinion and doth decide that section ~8 of the Charter of the
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City of Richmond authorizes the Council of said City to fix
the compensation o.f the Commissioner of the Reven~e for
services rendered said City and doth therefore sustrun the
said demurrer and doth accordingly adjudge, order and decree that the said notice of motion of the Commonwealth of
Virginia, be and the same is hereby dismissed as to both defendants therein, to which ruling and judgment of the Court
the plaintiff excepted.
·
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Virginia:
In the Circuit Court of the City of Richmond.
Commonwealth of ·virginia
vs.
,John E. Rose, Jr.• Commissioner of the R-evenue for the City
of Richmond. and American Surety Company of New York,
Surety.

STIPULATION OF F.A.CTS.
1. On November 19, 1929, John E. Rose, J·r., Commissioner
of the Revenue of the city of Richmond, filed with the S'tate
Fee Commission ''an estimate in ite-mized form showing the
-amount of expenses e-xpected to be incurred in the operation and maintenance of his office for the ensuing year," ·
pursuant to sub-section (6) of section 3316 of the Code, as
amended by Acts 1926, page 350. A summary of this estimate
is as follows:
Premium on official bond
$
17.50
Salaries of deputies and assistants
$37,100.00
Telephones, printing, stationery, ca.rbon, clirectories, license tins. towel supply, ·water, stamps,
incidentals,
3,000.00
-~rransportation and expense, inspecting and assessing new buildings,
1,500.00
Supplies and repairing machines, newspaper advertising,
2,000.00
Interest charges for financing office,
1,800.00

..

Total,
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$45,417.50

2. ·By letter of ~Iay 7. 1930, he was advised by
the State Fee Commission that his estimate 'vas
·not approved, and that the Commission would approve only
the sum of $37,000.00 to cover all expenses.
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3. Under date of May 9, 1930, Mr. Rose acknowledged receipt of this letter of May 7 and protested against this action
of the Commission, saying in reference to the figures contained in the estimate :
'' • • • These figures are based on what I consider to be a
very reasonable estimate, made in accordance with my past
experience, and I do not see how it will be possible to operate my office to the best advantage in the assessment o·f State
and City taxes, at a lower ·figure.
"I was very much surprised to receive your notice at this
late date, as my estimate of expenses for 1930 was submitted
last November, and not haVing been advised .that such estimate was not approved by you, I have of course made my
budget for this year in accordance therewith, and have now
been operating my office for over four months on such basis."
4. Under date of May 18, 1930, the Comptroller, a mem·ber of the .State Fee Commission, replied to that letter in
part as follows:
"As to the date on which you received advice of the amount
pf expense account authorized for your office for year 1930,
beg to say the delay this· year in getting our letters out to the
officers was absolutely unavoidable. However, the law states
'expenses must be approved in advance', and had you taken
the matter up your ease would have been acted on promptly."
The Comptroller further stated in this letter of May 16 as
follows:
' ' • 8E • After going over your estimate carefully and comparing same with estimates of other commissioners of the
revenue for cities in the same class as Richmond, taking into
consideration conditions in Richmond as compared with other
cities, it was decided that ·an expense account in the sum of
$37,000.00 for the year 1930 was just and fair.''
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And the Comptroller elsewhere added:

''The item 'Interest charges for financing office, $1,800.00'
is an item which the State Fee Commission will not consider
.a proper item of expense deductible in determining excess,
if any, to be paid into the State treasury.''
·
.
.. .
~
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. 5.· Upon receipt of this letter of 1vlay 16, 1930, Mr. ·Rose
asked for a conference with the State Fee Commission. This
conference was held on ~.fay 20, 1930, and, as a result there-·
of, the Commission, through the Comptroller, wrote a letter
on that day to Mr. Rose, advising him that it would authorize
''an expense account for your office for the year to end December 31, 1930, for all purposes in the sum o.f $39,117.50".

This amount of $39,117.5.0 was arrived at as follows:

$
17.50
Premium on official bond
35,100.00
Salaries of deputies and assistants
Telephone, printing·, stationery, carbon, direc. · tories, license tins, towel supply, water, stamps,
1,500.00
inciclentals,
Transportation and expense, inspecting and assess500.00
ing new buildings,
Supplies and repairing machines, newspaper ad2,000.00
vertising,
' $39,117.50
Total.
6. Pursuant to subsection (1) of section 3516 of the Code,
as amended by A.cts 1926, page· 350, Mr. Rose filed a "S'tatement of all fees, allowances, commissions, salaries or other
emolument of office, derived from the State or any -political
Rnbdivision thereof, or from any other source whatever, collected or received ( a.Iso amount not collected) by John E.
Rose, Jr., Commissioner of the Revenue of Richmond City,
during the year ending December 31, 1930". This report
shows the following items:

page 9 ~ Fees .for issuing and transferring State
licenses,
$ 4,676.25
Commissions from State for taxes lawfully assessed 19,358.43
Fees for making transfers of land, lots, etc.,
2,182.55
Total,

$26,217.23

..

The form for the report contains the following question:
"If the city pays you neither a salary nor commissions at
the rate fixed by A.ct approved March 28, 1928, ·p. 189, Tax
Code of Virginia, what was the basis of your compensation
paid by the city and the amount for the year ending December 31, 1930' "
~
.
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The answer is as follows :
''Amount $34,000.00; Basis of compensation as follows:

'' ~4

of 1% Real Estate, Personal Property and Licenses.''

To this is added the following note:
· ''Ordinance approved March 19, 1928, under section 58 Richmond City Charter approved March 24t 1926. ·Chapter 310
Acts of General Assembly Sec. 3 Approved March 28, 1928.
Section 117 of the Constitution of Virginia Sub-section 'D'
and section 119. ''
·
·
This report shows the following expenses of office for the
year ending December 31, 1930:
Premium on official bond,
$
17.50
Salaries or other compensation paid deputy or depu34.800.00
ties,
Telephone, printing, stationery, carbon, stamps,
transportation and expense for inspecting and
assessing new buildings. Supplies and repairs
to machines, advertising, towel and water supply,
licens·e tins, incidentals. Interest to Bank,
7,192.29
Total
page 10}

$i2,009.79

COMMONWEALTH OF VIRGINI.A.
By COLLINS DENNY, JR.,
Assistant Attorney General.
JOHN E. ROSE, JR.,
Commissioner of the Revenue of the City of
Richmond.
By E. C. FOLKES, Counsel.
AME·RICAN SURETY OOMPANY OF
NEW YORK, Surety.

By ................... , Counsel.
Transcript of the Record.
Teste:
GARLAND B. TAYLOR, Clerk.
}"'ee for transcript. $4.75.
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of -A:ppeals: _~f Virginia. ·

I, Garland B. Taylor, ·Clerk of the Circuit Court of· the
City of Richmond, do certify that the attorneys for the defendants have had due notiee of the intention of the Com. monwealth to apply for this transcript.
I

•

•-

•

•

Given under my hand this 22d day of April, 1932.
GARLAND B. TAYLOR, Clerk.

A Copy-Teste:
H. STEWART JONES, C. C.
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