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H.· STEWART JONES, Clerk.

u21kz~3

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

· · HOME BENEFICIAL ASSOCIATION, A CORPORATION, Plaintiff in Error,
versus

INEZ B. FIELD, Defendant in Error.

PETITION FOR WRIT OF ERROR.

To the Honorable Chief J-ustice and .Associate Justices of
the Sup·reme Court of Appeals of Virginia:

Your petitioner, Home Beneficial Association, a corporation regularly organized and existing under the laws of the
State of Virginia, would respectfully show unto your Honors
that it is aggrieved by a. judgment of the Corporation Court
for the City of Lynchburg, Virginia, entered on the 14th day
of September, 1932, in an action at law, wherein the said Inez
B. Field was plaintiff and your petitioner was defendant, and
in which the Court entered judgment against your petitioner
in the sum of $330.00, less $0.45, with legal interest on $329.55
from the date of judgment, and the costs incurred by the said
Inez B. Field in said proceedings, to which order and judgment of said Court your petitioner duly excepted, as appears
from the record, a certified transcript of which is hereto attached as a part of this petition, and asked to be read herewith.
THE FACTS.
The facts involved in this case are very simple. On February 5, 1932, A. L. Garner, a soliciting agent for petitioner,
took applications from Howard D. Field for nine policies
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of weekly payment industrial insurance. One of such policies was a policy for $165.00 life insurance taken out on the
life of Howard D. Field, and which required weekly payments
of 15c per week, payable each Monday in advance. · The
other policies covered the wife, with weekly premiums of 10c
per 'veek, and seven children with weekly premiums of 5c
each per w:eek. Thus the payments required on all the policies amounted to 60c per 'veek. The only policy involved
in the present question before the Court is the policy on the
life of Howard D. Field. The policies contained a provision
for double indemnity in case of death from accident.
Howard D. Field died on July 22, 1932, a·s the result of a
fall from a roof on July 21, 1932.
There is no question raised as to the accidental death, and
if there should he any recovery on the policy the amount
of the judgment found by the Court is correct, the 45c deduction being for three "reeks of premiums 'vhich had not
been paid at the time of the death of the insured. As a matter of fact, there 'vere four "reeks in arrears and the deduction should have been 60c, but no question is raised as to
this, which is de ·mini·mis ..
The evidence discloses that the application was taken on
February 5, 1932. The policy was subsequently issued as of
February 15, 1932, and the payment made on February 5th
covered the first weeldy premiums due as of the date of the
issuance of the policy, namely, February 15th. Filed with
the record are two statements of premiums paid, one filed by
the plaintiff (Rec., p. 8), and one :filed by the defendant (Rec.,
p. 14). The plaintiff's statement is simply a statement of
payments made and the date to which the policy was carried
by such payments. The defendant's statement shows the
same pa:yments, which in most instances were made for two
weekly premiums at a time. The only difference is that the
plaintiff's statement shows that the weekly payments made
would cover the weekly payments up to June 27, 1932, while
defendant's statement sho,ved that the payments covered the
premium through June 20, 1932. There is thus no real difference, as it follows of course that a. payment made covering a pren1ium due on one 1\tlonday would carry the insurance
up to the next }fonday. As a matter of fact, and as shown
by the record, the statement filed for the plaintiff was simply
a statement filed by the attorney for- the plaintiff (Rec., p.
8) and there 'vas no evidence in regard to it, i. e., 'vhether
right or wrong. The statement filed for the defendant was
filed by :rvrr. A. L. Garner, the soliciting agent, who collected
all the premiums, and sho,vs that the :first premium collected
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at the time the application was made was for 60c, covering
one week's premium on each of the nine policies, 15c of
which was applicable to the premium ori the policy of Howard
D. Field. Mr. Garner filed the statement as a correct statement of collections made on the policy. (Rec., pp. 13 and 14.)
However, it is clear that there is nothing in the Plaintiff's
statement which in any 'vay contradicts Garner "s statement
which thus must be accepted as true and correct.
Pertinent provisions of the policy, being policy No. 4962381,
dated February 15, 1932, are set out in the Transcript of
Record (Rec., pp. 9 and 10).
It will be noted that the policy specifically provides that
it is issued in consideration of the payment of premium as
stated in the schedule below, ''which it is agreed shall be
paid in advance to the Association or to its authorized representative, on or before each Monday during the continuance
of this contract", and the policy is expressly made "subject to all conditions, agreements and privileges stated below
and on the reverse side hereof, each of which is hereby made
a part of this contract".
. Inez B. Field, wife of the insured, was named as beneficiary, and suit was properly hrought in her name.
Especially pertinent are the following conditions and agreements contained in the policy:
''Alterations and Waivers: This policy and the application for same, contain the entire contract between the Association and the insured and the holder and owner hereof.
• • • The terms of the policy cannot be changed nor its conditions varied ·except by endorsement hereon signed by the
president or secretary. Therefore, agents (which term include also assistant superintendents and superintendents) are
not authorized and have no po·wer to make, alter or discharge
contracts or to waive forfeitures, or to receive premiums on
policies in arrears beyond the expiration of the grace period,
or to receipt therefor in the receipt book belonging to this
policy, and the payment to an agent of any such arrears shall
be at the risk of the person paying same .and shall not be
credited upon the policy,_ whether 'entered in the receipt book
or not.
· · ·
·
"GRACE PERIOD: A grace period of four Mondays
shall be granted for the payment of a.ny premium, during
which time the policy shall remain in force, subject to its
terms, but after t4e expiration of the said period of grace,
all liability of the Association hereunder shall eease and all
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premiun1s paid hereon shall be forfeited to the Association,
except as to the non-forfeiture privileges hereinafter s~t ~ut.
If for any reason the agent shall not call for the prem1um
when due, it shall be the duty of the policyholder to bring
or send said premium to the Office of th~ Association or to
the Association's Agent.

''REVIVAL: Should this policy lapse for non-payment
of premiums, it may be revived upon application of the insured made within one year from the date to which premiums
have been duly paid, and payment of all arrears, provided
evidence of the insurability of the insured, satisfactory to the
Association, be furnished, but such reinstatement shall not
take effect unless the insured is alive and in sound health at
the time of revival."
It will be observed from the above that the contract be- tween the Company and the assured specifically provided that
no agents, including superintendents and their assistants,
were authorized to alter the contract in any manner, or to
receive premiums in arrears beyond the expiration of the
grace period, and that any such arrears so paid shall be at
the risk of the person paying same and should n_ot be credited
upon the policy; that the g~·ace period allowed was four Mondavs for the payn1ent of any premiums, during which time the
policy shall remain in force, "subject to its terms'', and that
after the expiration of the said grace period all liability of
the Association shall cease and premiums paid shall be forfeited to the Association, and that further it was the duty
of the policyholder to cause the premiums to be paid promptly,
that is, before the expiration of the grace period, and if the
agent of the Company did not call for same, the policyholder
should bring them to the office of the Association, or Assoriation 's Agent.
A · further provision was that if the policy should lapse
for non-payment of premiums, it could be revived if the
Policyholder would pay up all11rem,iums in arrears, and further, that he should at the time of such revival be alive and
in ~ound health.
l\fr. Garner testified that collec-tions made by him were
nlwavs Ina de on Saturday. as he always called on 1\.fr. Howard
D. Fields on that day, and under the custom of handling such
payments the agents collected from Thursday of one week
throun·h vVednesdav of the next, and then turned in to the
ngent 's office on Thursday morning all payments collected
through t~1e previous seven days, and that where credits are
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shown on his statem~nt as credited in a week beginning a
certain date, this would mean in the instant case that they
were collected on the Saturday prior to the Monday as of
which they are credited, as he always made his collections
from Mr. Field on Saturday. (Rec., p. 14.) This method
and day of .collection, so far as the instant case is concerned,
is undisputed except that Mrs. Inez B. Field testified (Rec.,
p. 7) that the collections were always made on Saturday
except once, when it was made on Friday. Even accepting
her statement as true·, it 'vould make no difference, as a payment made on Friday would like,vise be credited as of the
Monday following, just the same way as one made on Saturday under the custom and method as explained by witness
Garner. Thus it appears unquestioned that all of the payments made were collected in the week prior to the Monday
as of which they appeared to be credited on the Garner statement.
No question was raised as to any payment made until the
last payment of $1.20, 'vhich covered two weeks' premiums
on all nine policies and which was collected by Garner on
July 16, 1932, 30c of the same, or hvo weeks'' premiums, being
on account of the Howard D. Field policy. At that time
premiums had been paid up to and including the premium
due June 6, 1932. As shown by the statement, all the previous
payments had been made well within the grace period, and
thus no question of forfeiture or lapse of the· policy could
have arisen prior to June 27th or July 4th, according to the
construction of the grace period provision, which will hereinafter be referred to. The pre1nium collected on Saturday,
July 16th, was turned in to the office the following Thursday, July 21st, and credited as of the 'veek beginning July
18th, in accordance with the custom which has been referred
to above. At the time o.f the collection of this premium,
namely, July 16th, the premiums for June 13th, 20th, 27th
and July 4th and July 11th 'vere in arrears, and there could
thus he no question about the fact that the premium due June
13th was five days ov·er four ~Iondays in arrears, under one
construction of the grace period, or 12 days in arrears under
the· other construction, as shall hereinafter be referred to.
The testimony of both Mr. Garner and of Mrs. Fields, the
claimant, was that this payment 'vas made on the porch of
the Field home on July 16th. Mr. Field fell off a roof on
the Thursday following, July 21st, and died on July 22nd.
The only testimony of 'vha.t happened at the time of this
payment is that of Mrs. Field and of l\Ir. Garner. Mrs. Field
testified the payment was made the Saturday before her hus-
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band was hurf and at the time she ·did not hear anything
said about the policy having lapsed. She further testified,
however, that she was in the house when it was made and was
not on the porch, and that she did not know what was said
on the porch (Rec., p. 7). On cross examination she stated
that she ·was in the kitchen cooking supper at the time and
she came to the door once and sa'v Mr. Garner, but that she
could not hear from where she was what was said (Rec., p.
8). ~Ir. Garner testified that he had never collected any
premiums which were four ~Iondays in arrears until the Saturday of July 16th, at ,vhich time the premiums were five
~Iondays past due, and the sixth weekly premium would have
been due on :ftionda.y, July 18th, folowing; that he collected
the payment on July 16th on the front porch of Mr. Field's
home, and that he then told :Nir. Field that there would be six
weeks of premiums due on the following· Monday which had
not been paid, and that the insurance was out of benefit after
four weeks, and that J\!Ir. Fields thereupon paid him $1.20
covering two weeks' premiums, and stated that he \\ranted
to catch up and would do so the next week, and he told 1\'Ir.
Field that it would be all right if he caught up, but that the
policy was out of benefit and that he would have to catch up
all the 'vay before it could be back in benefit (Rec., p. 13). On
cross examination, he stated that he did not tell Mr. Field that
the policy had lapsed, or that he would have to .sign an application for reinstaten1ent, but told him that it was out of
benefit (Rec., p. 13).
ASSIGNMENT OF ERROR.
Petitioner assigns as error the action of the Court in failing to hold that the policy was lapsed and was forfeited and
in entering up judgment as referred to above under the policy,
with costs.
ARGUl\IIENT.
A.t the outset, it is difficult for us to see under what possible
line of reasoning petitioner could be held liable in this action.
The only defense to the provision of the policy under 'vhich
it was unquestionably lapsed; wa.s that the Company had
waived the proper payment of the pren1iums by its course
of dealing in the premises, as explained above. No payment
until the payment made on July 16th had at any time been
collected on the policy except at a time within wl1ich the
policyholder had the expressed right under the terms of the
policy to pa.y the same and keep the policy in force.

------~-
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, . Some. question might be. raise.d as to the .proper interpre-:tation of the grace period of four }ifonda:ys for the ·payroent
of any_premium; that is, .does it mean four .Mondays inclnding
the :h{onday on which due, or does it mean four· ~IQ.D.day~
exclusive of the date on which due .. Under either contention,
when payment was made on July 16th, the policy had undei
its expressed terms lapsed, for, -as shown above, .the pay-:
ments previously made paid up the premiums through 1\!Ion':'
da.y, June 6th,. and the premiun1 due on J nne .13th, under the
first construction, 'vould .11ave .had to have been paid on or
before July 4th, or under the- second· constr.uetion, 'vould have.
had to be ·paid -on or before· July 11th. Jn fact, payment to
the solicitor was not made until July 16th. · At the date. o~
the death of Howard D. Field on July 22nd; the .policy was
four ~Iondays in arrears, the fourth payment having bee11
due on July 18th. Under the first construction of the grace
period, .the premium due on June 27th, should have been paid
on or before July 25th, while under the· second construction
payment.would have bee.n require.d on July 18th.. . 1 .•
We feel it unnecessary to labor the question as to wliich of
thes·e constructions of the_grace pedod is correct, since, unde;t;
pur conception of the matter, the policy had clearly lapsed
under either ·construction. .
. .
· We call the· specific attention of the Court to the provision
of the policy quoted abov-e that- the policy contained the whole
oontract, and that no agent, including even a superintendent
could in any_ manner alter the· same; that after the expiratioJ1.
of the -grace period of four Mondays the policy and "all
liability of .the Association hereunder shall cease", and that
it could only be revived. upon ''·payment of all arrears" at a
.
time when the insured 'vas alive and in sound health.
.Mr. A~ C. Field, brother of the deceased, testified that l1e ·
·went to the .office of· the Association on the day his -brother
'vas -injured .and offer.ed. to pay up the. premiums, but he
specifically stated that he did not tell the young lady in th~
office to whom he talk~d .to .that his brother had· been.injured,
but just stated that he 'vanted to pay 'vhat was due (Rec.,
p. 7). The payments were not made in fact because some
question was raised as to the amount due, and the evidence
is that the young lady in the office told him that fifteen
weeks were past due, and that he did not have money enough
with him to make such payments. However that may be, or
whatever may be the cause for the misstatement of the young
lady, who 1\tir. Field stated did not look up any record, the
fact unquestionably remains that eyen if he had paid the
premiums at that time the Company 'voulcl not l1ave been
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bound, as Mr. Field had then been injured and was therefore not in sound health, and died the next day from the
injuries received. \Ve may, therefore, dismiss this question
as immaterial.
Thus, boiled down to its last analysis, the only possible ·
·ground on which 'vaiver could be claimed was that the solicitor of the Company collected two weeks' premiums on July
16th, which would have covered premiums due on June 13th
and 20th, respectively, and it is. to this question that we shall
address ourselves, having in view the provisions of the policy
as above set out .
. It will be noted that the evidence of Mr. Garner is that he
specifically told Field at the time of the last collection that
the policy 'vas out of benefit and that he would have to pay
up all arrears before it could be back in benefit. It is true,
of course, that Field himself is dead, but the evidence of Mr.
Garner bears the stamp of truth because he frankly admitted
that he said nothing about the fact that an application would
have to be made, nor did he use the words that the policy
had lapsed. The only corroboration of his evidence is the
provisions of the policy itself, and the fact that it was unquestionably out of benefit or lapsed at that time. In fact,
we regard this question also as immaterial on account of the
specific provisions of the policy which charge the policyholder with the duty of making his payments within the grace .
period provision and provide that any payments made beyond the time allowed by such grace period provision should
be made at the risk of the policyholder and should not obligate
the Company, and that no agent had any right to waive the
provisions of the policy or make any collection beyond the
time of the grace period. In this connection, we call attention to the follo,ving authorities:

A. PROlVIPT PAYMENT OF PREMIUM WHEN DUE IS
A REASONABLE AND ESSENTIAL PROVISION FOR
LTFE INS'URANCE.
Tt has always been held that the business of life insurance
on the principle of prompt payment of premiums
wben due, and that provisions declaring policies lapsed or
forfeited for failure to pay such premiums on the day due are
va.Hd and binding.
i~ hr!iH

''Promptness of payment is ·essential in the business of
life insurance • ~ ~ . Forfeiture for non-payment is a necessary measure of protecting themselves from embarrassment.

I
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Delinquency cannot be tolerated or redeemed except at the
option of the Company.'' lJfercer vs. South .Atlantic Life Insurance 0 ompany, 111 Va. 699 (Syllabus 3).
The· time of payment on a life policy is material and of the
essence of the contract for life insurance. .Abell vs. Penn
Mutual Life Insurance Co~npany, 18 W. Va. 400.
''There is no question of forfeiture under a life insurance
contract where the premium is not paid when due. When
the premiums were not pa.id, the contract was to end. One
might as well speak of forfeiting a fire insurance policy at the
end of the term for which it was writt,en." Pacific Mutual
Life Insur01nce Cornpany vs. Tttrlington, 140 Va. 748, 125 S. E.
658.
Agreements for forfeiture for non-payment of premiums
'vhen due are valid and binding. Stratton~ vs. New York Life
Insu1·ance Co1npany, 115 Va. 257, 266.
Non-payment of premium brings a policy to an end in the
absence of some valid reason for no~-a.pplication of the general rule. Hmne Beneficial Association vs. Clark, 152 Va. 719,
724.
Numerous other cases might be cited, but the above would
seem sufficient to show the principle accepted by all courts
that in the absence of some 'vaiver or estoppal payments of
premiums on life insurance must be made strictly in accordance wit.h the pro,risions of the policy. Otherwise, the insurance is ended, and as said in the Turlington case, it is
not really a case of forfeiture, but simply an expiration of
the contract.

B. NOTHING WAS DONE IN THE INSTANT CASE BY
ANYONE TO AVOID THE APPLICATION OF THE
GENERAL RULE OR TO CONSTITUTE A V\TAIVER.
As noted above, the only thing done which could by any
possibility be construed into an estoppal or waiver was the
fact that the collecting agent collected on July 16th an amount
equal to premiums for two weeks, at a time when the policy
under its terms was out of benefit, or had lapsed. There
can be no possible claim on the ground of any previous course
of dealing or custom, because there was no proof of any custom, and as to course of dealing, the evidence and statements
filed show conclusively that up until the collection on July
16th, no premiums had ever been collected unless either when
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or before thev were due, or else clearly and unquestionably
within the grace period, during which the policy under its
terms remained in force, and the insured had a right to make
the payments.
The collector Garner specifically stated that he advised the
insured that the policy was out of benefit, and could only
be put back in benefit by payment of all arrears (which were
never paid), and that this was understood by the insured,
who stated that be wanted to catch up and would pay the
balance the next week. He was injured on Thursday, July
21st following, and died on Friday, July 22nd. Thus, clearly
nothing was done by the collector which in any way prejudiced
the insured, or in anyway induced him to believe that his
policy was in force.
Waiver or estoppel must be based upon some conduct which
misleads the other party to his damage, and that no one will
be permitted to deny the natural consequences of his acts
when he has induced others to rely upon them. In this ease,
Field knew, or was charged with the knowledge of the provisions of. his policy under which the policy was lapsed. He
likewise kne,v, or 'vas charged with knowledge in the same
way, that Garner, who collected the money, could not waive
any of the provisions of the policy. He was likewise specifically told that the payment made would not at that time reinstate his policy and that all arrears would have to be paid
before this could be done.
Thus, it would seem clear that there is nothing in this case
on which a waiver or estoppal could be based. As we show
next belo,v.ho,~rP.vAr. even if the collector Garner had induced
action on the part of Fields and made him believe that the
policy was in force, the situation would not be changed.
C. THE PR.OVISIONS OF THE POLICY PROTECTING THE COMPANY FRO~I ANY WAIVER WHICH
MIGHT HAVE BEEN CLAIMED FROM ACTS OF THE
COLLECTQR.
It is axiomatic that contracts behveen parties bind both
sides and that 'vhere the c·ontract specifically provides for
certain contingencies and provides the methods under which
it might be altered or changed, and is unambiguous in its
terms, it will be enforced as written, and this principle applies
to insurance contracts as well as other contracts ..
''The province of construction lies wholly within the
domain of ambiguity, and when a provision is too plain to

Home Beneficial Asso. v. Inez B. Field.
be misunderstood, there is nothing to construe."
vs. Travelers Assn., 157 Va. 153, 158.
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While policies are strictly construed, yet :

''All contracts should be construed according to the ordinary sense and meaning of the terms employed, and if they
are clear and unambiguous, their terms are to be taken in the
plain, ordinary and popular sense.'' Same, at page 159.
_Certainly there is nothing ambiguous in the provisio:Qs of
the policy in question here, which plainly states that the
policy is ended or lapsed if premiums are not paid within
the grace period, and that no agent had any right to collect
any premiums thereafter, and if paid by the insured they
would be paid at his risk, and should not be credited on the
·policy.
In this connection it is well to consider the point that the
holder of a policy is charged with knowledge of its provisions,
and if he fails to read the same and know the same and
comply therewith, it is his own negligence, for which there
is no excuse.
In the case· of Insurance Company vs. Horton, 157 Va. 114,
the question was as to a waiver claimed from the habits of
agents to collect delayed premiums. It \Vas held that such
habit did not bind the Company, unless the Company (as
distinguished from its local agents) knew of such habit and
had therefore ratified the same. The Court. specifically held
that it was the duty of a policyholder to know the provisions
of his policy, and that he was bound by the provisions thereof. In that case the question \Vas as to the provisions of
the application for insurance ''rhich was made a part of the
contract. Of course the sam·e principle· \Vould apply to the
contract itself after he had accepted the same. The Court
in that case said:
''If he had read even the printed lines of his application,
he would have seen that it stipulated that the rights of the
Company could in no respects be affected by his verbal statements, or by those of its agents, unless the same were reduced
to writing and forwarded with his application to the home
office.'' Opinion at p. 119, 120.
Simila.rly, in Royal Insurance Com,pany vs. Poole, 148 Va.,
p. 363, the opinion refers to the principle that the contracts
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between the parties govern the respective rights of the
parties, and that the insurance company has a right to limit
the powers of its agents, and that the insured is bound by
the provisions. In answering the contention that there had
been a waiver by statements of the agent contrary to the express provisions of the policy, the Court" said that such statements could not constitute a 'vaiver, and that the Company
had a right to rely upon its contract, and at page 371 quotes
from the decision of the United S'ta.tes Supreme Court in the
case of New Y orlc Life Insttrance Company vs. Fletcher,
117 U. S. 519, 29 L. Ed. 934, as follows:
''Contracts could not be made or business fairly conducted
if such a rule should prevail, and there is no reason why it
should be applied merely to contracts of insurance. There
is nothing in their nature which distinguishes them in this
particular from others.''
In the Royal case, the Court held that the Comp!l-ny had the
right to limit the authority of its agent, and when the insured has knowledge of such limitations, he is bound thereby, and can clain1 no right contrary thereto.
In the case of Horne Beneficial Association vs. Lomax, 4
Fed. Rep. (2d) 292, 293, the Court in referring to the contention that the agent had waived provisions of the policy
with reference to payment, stated:
''There is no .reason here for the application of the rule
of la'v that contracts of insurance will be construed liberally
in favor of the insured and strictly against the insurer. The
negli~ence of the insured in this case, or those representing
him, in not looking into the express terms of the contract and
complying strictly therewith, is such as to preclude his right
of recovery. ''
·
''An insurance company has a right to limit the authority
of its agent, and when the insured has notice of such limitation of authority, and the age~t by his· act disregards the
limitation, his act cannot be imputed to the Company, nor will
the c.ompaJlY be deemed to have waived the condition or be
estopped from declaring the policy void.'' Royal Insurance
Co1n1Jany vs. Poole, 148 Va. 363- 368.
In the same case, refBrring to the authorities as to the
power of an agent to waive, the Court says:

---------
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''They do not, nor do any other Virginia cases to which
we have been referred, hold that an agent, whose powers are
limited, and the assured has notice of those limitations, may
waive conditions in an insurance policy.'' Opinion at p. 374.

D. UNDER THE DECISIONS OF THIS COURT, 'AS
WELL AS BY THE EXPRESS TERMS OF THE POLICY,
SOLICITING AGENT GARNER HAD NO AUTHORITY
OR POWER TO WAIVE THE PROVISIONS OF THE
POLICY.
There are numerous decisions holding that a general agent
may waive provisions, prior to the issuance of the policy, thus
estopping the Company f-rom relying on provisions of the
policy, and most of the cases in which the principle of 'vaiver
and estoppal has been applied a.re cases of this kind. }lowever, the decisions of this Court and the general authorities are in line with the express provisions of the policy here,
to the effect that a soliciting agent has no authority or power
to waive forfeitures or by acts after the issuance of the
policy, waive the provisions of the policy itself or revive a
lapsed policy. JJtlercer vs. South Atlantic Insurance Company,
111 V a. 699 ; I ns11ra,nce C01npany vs. Horton, 157 V a. 114,
119-20. The principle that an agent cannot after the issuance
of the policy by his acts waive any conditions is well illustrated in the case of Provident Relief Association vs. Butts,
(Va.) 163 S. E._ 66, 68. In that case an agent attempted to
advise the assured contrary to the provisions of the policy
then in force. In that case, even though the question is as
to the acts of the agent prior to the issuance of the policy,
the Court held that the provisions of the policy were binding.
The assured claimed that he had told the- agent the true situation, but that the agent had included in the application
statements not ·made by the insured, and that the insured did
not read the application. The Court held that it was the duty
of the insured to read the application, and it being admitted
that the statements in the application were wrong, the Court
said there could be no recovery on the policy, as there had
been a. fraud on the Company which had been permitted by
the assured- through his negligence and failure to read the
application, and that the result of it ·was that a policy had
been issued which 'vould not have been issued had the Company kno'vn the facts, and the Company: 'vas not bound by the
acts of its- agent, who could not have- perpetrated the fraud
on the Company without the assistance of the assured and,
therefore the agent 'vas really acting· for the assured as well
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as for the Company in having the policy issued. The Court
then states at page 68 of the opinion:
'' "VVhen an agent is apparently ac.ting for his principal,
but is really acting- for himself or third person and against
his principal (as he was doing in the instant case in collecting fees contrary to the provisions of the policy), there is no
ag·ency in respect to that transaction, at least as between
the agent himself, or the person for whom he h. really acting,
and the principal."
In the instant case, if Garner intended to or did lead Field
to believe that his policy would be continued in force, he was
acting against the specific provisions of the policy, against
his principal and ~for Fields, and under the Butts case above
his acts would not be binding on the Company.
See also Ryan vs. World lJfutual Life btSurance Company,
41 Conn. 168, 19 Am. Reps. 490.
The conditions in the policy providing that no agent can
by his acts w·ai ve any of its provisions are valid, except perhaps as to acts performed after the loss or death has occurred.
T·ravellers Insurance Co·mpa·ny vs. Harvey, 82 Va. 949, 955.

It is noted that under the last authority, 'vhile the policy
was in force and before the loss or dea.th, the assured is bound
by the provisions and where they prohibit waiver by an agent
such provision is valid.
· The same principles have already been noted above in the
ouotations fro~ the case of Royal Insurance Compan;y vs.
Poole.
E. A "\VAIVER CANNOT RESULT FROM ACTS, THE
EFFECT OF \VIDCH AR.E PROVIDED FOR IN THE
POLICY.
In ~{aryland it 'Is distinctly held that no waiver can be
inferred in the face of a plain and express condition and
agreement in the policy. Stockley vs. Benedict, 92 Md. 332.
See also Hon~e Beneficial ..As.~n. vs. Lomax, 55 App. D. C.
216, 4 Fed. (2d), p. 292. In this case the same Company was
involved as here and the policy. 'vas in effect identical. The
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questions raised were the same·. The Court reversed a judgment for the plaintiff and says at p. 293 of 4 F.ed. (2d):

· "It is urged that the Company was not justified in forfeiting the policy for the reason that the ~ollecting agent had
failed to make collections as had been the custom, and as he
had been required to do. But again we are confronted with a
very express and positive provision of the contract as follows: 'The collection of premiums is a matter of courtesy
and will not be accepted as an excuse for non-payment, as
a.ll payments can be paid at the Association's office daily,
excepting Sundays or legal holidays.' These provisions of
the policy, both as to forfeiture and to the payment of
premiums, are clear and express. Neither of them is unreasonable. ''
The authorities are agreed that w'hen a policy has been delivered to an insured, and when it provides what officers or
agents may or may not represent the Company, so far as
waiving its provisions are concerned, and when certain acts
on the part of agents are specifically p·rovided for in the
policy and their effect stated, then they can have no other
effect, than as they provided in the policy and there is no
room to apply the principle of estoppal or waiver because the
policy itself giv.es specific notice to the assured and it is his
own fault if he is misled or deceived. See Turnb~tll vs. Ho1ne
Fire Insurance Co·mpany, 83 ~Id. 323, 324.
The policy having lapsed prior to July 16th, when the last
collection was made, could not be revived except by pursuing
the method prescribed in the policy under the title of '' Revival". The provisions are valid and binding on the assured
and he· must conform or there must be a waiver or estoppal
by some one 'vho is not forbidden under the policy to create
such. See Pacific·lJfutual Life Ins. Co. vs. Turlington, 140
Va. 748.
The policy specifically provided that at the end of the grace
peTiod of four ~fondays it should la.pse and equid only be reinstated by a payment of all arrears, while the insured was in
good health, and filing an a.pplica tion, and further provided
that if any payments were made by the assured after lapse,
such payments should he at his own risk and should not be
credited on the policy.
It is admitted, of course, that the Company owed the estate
of the deceased the sun1 of $0.30, equivalent to two premiums
paid on July 16th. This amount, however, is due to the estat~
of the assured and not to the beneficiary, in the first place,
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and in any event, it is not necessary for the defense of a claim
on the policy to return or tender back the premiums. See
Va. F . .& ]tJ. Ins. Co. case, 107 Va. 588; West Chester Fire
Ins. Co. vs. Ocean View Cmnparny, 106 Va. 633. At the top of
p. 640 of the last ca.se, it is stated:
"The insurer is not obliged to return or offer to return the
premium # • • as a condition precedent to availing itself of
its defense to an action on the policy."
The holding is that tender or payment is necessary only
in the case of a suit by the Company to cancel the policy.
After the suit was instituted in this case, the attorney for
the plaintiff agreed that no question ·would be raised as to the
failure to pay or tender this de ·ntinintis sum, or pay the same
into Court.

F. THE COlVIPANY ITSELF, AS DISTINGUISHED
FROM ITS LOCAL AGENTS, ICNEW NOTHING OF1 THE
PAYMENT.
.
It would be difficult to hold that a party is estopped to
make, or has waived an objection, when it is aware of none
of the facts on which such claim of waiver or estoppal is
based. See Bennecke vs. Connecticut M·utual Life Ins. Co.,
105 U. S. 355, 26 L. Ed. 990; Insura;nce Co. v~. Horton, 157
Va. 114.
Not onlv had the payn1ent such as was made in this case
been specifically pro-vided for in the policy to be at the risk
of the party paying the same and not to bl'· credited on the
poEcy, but the Company could not know of the payment because it was only turned into the local offi:ce on July 21st,
some hours after the assured had had the fall from which he
died the next day, and there 'vould have been no opportunity
to com1nnnicate with the Company. Further, the Superin..
tendent testified that if he- had known when the payment was
turned in to the office that the assured had been injured, he
would not have accepted the same (Rec., p. 12).
It is true that the brother of the assuTed testified that when
l,e called at the local office in Lynchburg on July 21st, he had
the premium receipt book 'vith him, and 'vas told by the
stenographer of the superintendent tha.t the policy was fifteen weeks in arrears,. that he had $5.00 with him·, enough to
pay the premiums which as it developed were actually in
arrears. He did nbt state, ho·w·ever, that he made any tender
of payment whatsoever. It does not appear how the stenog-
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rapher made the mistake as to the number of payments in
arrears, but the brother of the assured stated that she did
not refer to any record and that he had the premium receipt
book with him and did not show it to her. Further, he stated
he did not tell the stenographer that the assured had been
injured, which was in effect to work a fraud on the insurance
Company. In any event, this whole question is immaterial
as we see it, becaus.e even if he had actually paid the
premiums, the policy having been lapsed and the assured
not then being in good health, he could not have revived the
policy, mor·e especially 'vhen he conceded the fact that the
assured had been injured.
G. NO QUESTION OF CUSTOM OR HABIT IS' IN- VOLVED.
As shown above, there was no evidence of any custom under
waiver or estoppal could be claimed, because all payments up to July 16th had been paid 'vithin the time provided for in the policy and within which the assured had a
right to pay them. None beyond the grace period had been
offered or accepted. The whole matter rests on the payment made on July 16th.

whi<~h

We commend to the Court the case of Honte Beneficial Assn.
vs. Lmnaa;, 4 Fed. ( 2d) 292 (supra), as the contentions made
there were the same as those which might be made in this
case, the facts being very similar, and in that case it was
held that even though there had been a habit of tJ1e Company in calling for and collecting the weekly dues, and though
the collector failed to make such call, there could be no waiver
or estoppal from such conduct because the policy specifically
provided, as it does in this case, that it is the duty of the
assured to call and make his pay1nents at proper times when
they are not called for by agents of the Company. See aJso 2
Couch on Insurance, p. 1493, SS. 522a and a Couch on Insurance, p. 2250, note 30. See also Insurance Co. vs. Horton,
157 V a.. 114, 119-20, where it "ras held that even "r}1ere there
is a custom or habit of agents· in reference to collection of
premiums, the Company would not be bound by such a custom
or habit unless it kne·w thereof, and a. collection and receipt of
an agent· does not bind the Con1pany nor waive its right,
unless the Company itself (as distinguished from its local
agents) knows and assents to the facts. It has a right to assume that the agent and the insured have conformed to the express terms of the policy.
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li. THERE l-IAS NEVER BEEN ANY PAY~IENT OR
TENDER. OF TI-IE PREl\1IU:NIS DUE AT THE DATE
OF THE DEATI-I OF TilE INSURED.
It is noted that at the date of the death of the insured
there were then four weekly premiums in arrears, even after
the payment n1ade on July 16th had been credited on the
policy, the last having· fallen due on July 18th (See statement, Rec., p. 14). "TJ1ile the brother of the assured testified that he can1e to the office of the Company to pay, it appears that he neither paid nor tendered payment for the balance due.
''After the plaintiff had sued on the policy or certificates
without having paid or tendered the amount due to the Company-t:he non-payment of which at the time stipulated was
relied on to prove that the policy had beco1ne forfeited-that
fact "~ould have been fatal to the ·right to recover under any
view. of the case." Hartford L. & .A. Ins. Co. vs. Unsell, 144
U. S. 439, 36 L. Ed. 496, 499.
See also Thon~pson vs. J(nickerbocker L. Ins. Co., 104 U. S.
252, 26 L. Ed. 765.
No act of the agent or collector could affect the rights of
the Company.
Where a policy plainly sho,vs that an agent has no authority
to waive its provisions, even if he specifically makes a statement to the beneficiary that the policy would not be forfeited
'vithout notice to him, such statements are insufficient to continue t.he po1ic.y after there has been a non-payment of the
pren1ium. C~~rrtGJin vs. John Ilancock Mu:tual Insurance Co.,
167 N. Y. Supp. 1041.
Union IJfutucd Life Tns. Co. vs. IJ1owry, 96 U. S. 544, 24 L.
Ed. 674, 676.
Thompson vs. Knickerbocker L. Ins. Co., Bu]Jra.

In fact, as was shown in this case, the agent Garner not
only did not deceive the assured, but specifically told him that
the policy ·was out of benefit and could not be put back in
benefit except by payment of all premiums in arrears.
I. GENERAL.
It is submitted that there is no basis in this case for a
claim of either waiver or estoppal, and it cannot be .ques-
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tioned that under the plain terms of the policy it was lapsed
and ended under any possible construction prior to the death
of the assured. \Vhen the agent called on July 16th, the
assured ''Tas specifically informed that the policy l1ad lapsed,
the last pa.yment prior to that time had been made on Saturday, J nne 25th, and covered the premium due on June 6th.
Nothing further was paid after that until July 16~h, at 'vhich
time the premium for June 13th, 20th and 27th, and July 4th
and 11th, 'vere in arrears, and the sixty-one 'vould have been
due on Jnne.8t.h (See statement, Rec., p. 14). The premium
due on July 13th under any possible construction had passed
beyond the grace period on July 11th, five days before the
payment of .July 16th was made. Nothing was done in any
'vay to deceive the assured or to lead him to believe that his
· policy 'vas in force or could be in force unless and until he
paid up all the premiums. There is not a scintilla of evidence that the assured was misled in any way. On the other
hand, the brother of the insured tried to work a fraud on the
Company when he called by the office after the insured was
injured 'vith an idea of paying the unpaid premiums, and at
the same time concealing the fact that his brother had been
injured. Sec Globe Ins. Co. vs. Tl' olff, 95 U. S. 332-333, 24 L.
Ed. 387, 390.
We also call the attention of the Court to the case of Vi'l·ginia F. & lJf. Ins. Co. vs. Richmond Mica Co., 102 Va. 429.
At the top of p. 439 of this case the opinion ref·ers to the fact
that the provisions of a policy bind both parties and that
the acts of agents prior to the issuance of the policy which
mislead the assured, or acts done after loss or death may
result in waiver or estoppal, but that while the policy is in
force and before loss or death, these provisions control and
there can be no waiver contrary to the express provisions of
the policy.
'Ve may conclude with quotations from Royal Ins. Co. vs.
Poole, 148 \Ta. 363, 368, as follows:

''An insurance company has a right to limit the authority
of its agents, and when the insured has notice of such limitation of authority, and the agent by his acts disregards the
limitation, his acts cannot be imputed to the Company, nor
"ill the Company be deemed to have waived the conditions
or be estopped from declaring the policy void.''
And further on p. 374 of the same opinion, the Court in
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referring to authorities holding that waiver may result ftom
the acts of agents says of these authorities:
''They do not, nor do any other Virginia cases to which we
have been referred, hold that an agent whose powers are
limited, and the assured has notice of thesA limitations, may
waive conditions of an insurance policy.''
CONCLUSION.
It is respectfully submitted that the judgment of the lower
·court, the case having- been tried by consent without a jury,.
was erroneous, and should be reversed. To that -end it is
prayed tha.t a writ of error and supersedeas be awaaded by
this Honorable Court to the action of the Corporation Court
for the City of Lyn(}hburg in entering the judgment aforesaid and that the same should be reversed and judgment be
-entered for Petitioner.
In the event the writ of error is granted, this petition will
be used as the opening brief.
Petitioner further shows that a copy of this petition was
delivered on the 8th day of November, 1932, to :Nir. D. H.
l{izer, attorney for Inez B. Field.
Respectfully submitted,
HO~IE

BENEFICIAL .ASSOCIATION.
By counsel.

CASKIE, FROST & COLE:n:IAN,
"WYNDifAM R. MEREDITH,
For Plaintiff in Error.
'\Ve, J. R. Caskie and Paul H. Coleman, Attorneys at Law,
practicing in the Supreme Court of Appeals of Virginia, do
certify that in our opinion the judgment complained of in
the foregoing application should be reviewed and reversed.

J AS. R. CASKIE,
PAUL H. COLEMAN.
R.eceived November 9, 1932.

H. S.J.

Writ of error and supersedeas awarded.
January 24, 1933. ·

Bond, $600.00.
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VIRGINIA:
Pleas before the Honorable Frank P. Christian, Judge
of the corporation court for the city of Lynchburg, at the
court house thereof, on the 14th day of September, A. D.
1932, and in the 157th year of the Commonwealth.
Be it remembered that heretofor-e, to-wit, on the 6th day
of August, 1932, Inez B. Field by D. H. l(izer, her attorney,
caused to be served and returned to the clerk's office of the·
corporation court for the city of Lynchburg, her notice of
motion for judgment for money against Home Beneficial
Association, a corporation, which said notice, having been
duly docketed, is in the words and figures following, to-wit:
To the Home Beneficial Association, a corporation:
You are hereby notified that on the first day of the September Term, 1932, at ten o'clock in the forenoon, or as soon
thereafter as counsel1nay be heard, the undersigned will move
the Co.rporation Court for the City of Lynchburg, State of
Virginia, at the Court House thereof, for a judgment against
you for the sum of One Hundred and Sixty-Five Dollars
· (165.00), with interest thereon at the rate of six per centum
per annum, from July 29, 1932,. until paid, together with the
costs incident to this proceeding, all 'vhich is justly due and
owing from you to the undersigned, under and by vi.rtue of
a certain contract of insurance, in writing, made hy you in
the life time of IIoward D. Field, and on, to-wit: the 15th
day of February, 1932, which contract is your policy Number
4962381, purporting thereby and containing therein, in consideration of Fifteen Cents pe.r week, you undertook and
promised the undersigned the sum of One Hundred and SixtyFive Dollars ($165.00), when due and sufficient proof should
be made to you of the death of the said Howard D. Field;
and
After the making of said contract andjor policy, as aforesaid, by you, on, to-wit: July 22, 1932, the said Howpage 2 ~ a.rd D. Field died in the said City of Lynchburg,
State of Virginia:. .,.
.
Whereof, aftenvards, on, to-wit: the 28th day of July,
1932, due and sufficient proof was made to you, in conformity
to the terms and conditions of said policy; and
The said Howard D. Field, in his life time, did perform,
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fulfil, observe and comply with, and the undersigned, since the
death of the said Howard D. Field, has performed, fulfilled,
observed and complied with, each and all of the conditions,
provisos and stipulations in the said Policy contained, or to
the same anne~ed, to be performed, fulfilled, observed, and
complied with, by the said Howard D. Field and the undersigned; and
Neither the said Howard D·. Field, in his life time, nor the
undersigned, at any time, has violated any of the prohibitions
in the said policy contained, according to the form and effect,
true intent and meaning, of the said policy; and
Although due and sufficient proof was made, as aforesaid,.
to you, of the death of the said I-Ioward D. Field, you have
not as yet paid to the undersigned the said sum of One Hundred and Sixty-Five Dollars ($165.00), but the same, and
every part thereof, is wholly unpaid and unsatisfied to the
undersigned, contrary to the force and effect of said policy;
and although often requested, you have wholly neglected,
failed and refused and still do neglect, fail and refuse, to
keep your said agreement, and to perform your said contract.
Wherefore, judgment for the said sum of One Hundred
and Sixty-Five Dollars ($165.00), with interest thereon, as
aforesaid, together with the said costs, will be asked at the
hands of said Court, at the time and place hereinbefore set
out.
Given under my hand this 4th day of August, 1932.
Respectfully,
INEZ B. FIELD,
By Counsel.

D. H. KIZER, p. q.,
Lynchburg, Va.
page 3 ~ The plaintiff's amended notice of motion for judg-'
·
ment for money agai,nst the said defendant, filed by
leave of courts on the 14th day of September, 1932, is in the
\vords and fig·ures following, to-wit:
To the Home Beneficial Association, a corporation:
You are hereby notified that on the fi.rst day of the September Term, 1932, at ten o'.clock in the forenoon, or as soon
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thereafter as counsel may be heard, the unde-rsigned will move
the Corporation Court for the City of Lynchburg, State of
Virginia, at the Court I-Iouse thereof, for a judgment against
you for the sum of Three I-Iundred and Thirty Dollars
($330.00), with interest thereon at the rate of six per cent
per annum, from July 29, 1932, until paid, together with the
costs incident to this proceeding, all which is justly due and
owing from you to the undersigned, under and by virtue of a
certain contract of insurance, in writing, made by you in the
life time of Howard D. Field, and on, to-wit: the 15th day
of February, 1932, which contract is your policy Number
4962381, purporting thereby and containing therein, in consideration of Fifte-en Cents per ·week, you undertook and
promised the undersigned the sum of One Hundred and SixtyFive Dollars $165.00, when due a.nd sufficient proof should
be made to you of the death of the said Howard D. Field;
and
After the making of said contract and/or policy, as aforesaid, by you, on, to-wit, the 21st day of July, 1932, and after
said Howard D. Field had attained the age of ten years, and
before he had attained the age of sixty years, and while said
contract and/or policy was in full force and benefit, he sustained bodily injuries, solely through e·xternal, violent and
accidental me-a.ns, resulting directly and independently of all
other causes in the death of the said Howard D. Field with.:
in sixty days from the day of said bodily injuries; and that
on, to-wit, July 22, 1932, the said Hqward D. Field died in
the said City of Lynchburg, State of Virginia, as the result
of said bodily injuries; that thereupon, under the
page 4} provisions of the contract and/or policy, you became liable for an additional amount equal to the
amount of insurance which would otherwise be payable under
said contract andjor policy.
·
. Wher~of, afteTwards, on, to-wit, the 28th da.y of July, 1932,
due and sufficient proof was made to you, in conformity to
the terms and conditions of said policr; and
The said How·ard D. Field, in his life time, did perform,
fulfil. observe and comply: with, a.nd the undersigned, since
the death of the said HQward D. Field, has performed, fulfilled, observed and complied with, each and all of the conditions, provisos and stipulations in th~ said policy contained,
or to the same annexed, to he performed, fulfilled, observed
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and complied with, by the said Howard D. Field and the
undersigned; and
Neither the said Howard D. Field, in his lifetime, nor the
undersigned, at any time, has violated any of the prohibitions
in the said polic.y contained, according to the form and effect,
true intent and meaning, of the said policy; and
Although due and sufficient proof was made, as aforesaid,
to you, of the death of the said Howard D. Field, you have
not as yet paid to the undersigned the said· sum of Three
Hundred and Thirty Dollars ($330.00), but the same, and
every part thereof, is wholly unpaid and unsatisfied to the
undersigned, contrary to the fo.r.ce and effect of said policy;
and although often requested, you have wholly neglected,
failed and refused, and still do neglect, fail, and refuse, to
keep your said agreement, and to perform your said c.ontrac.t.
·
Wherefore, judgment for the said sum of Three Hundred
and Thirty Dollars ($330.00), with interest thereon, as aforesaid, together 'vith the said costs, 'vill be asked at the hands
of said Court, at the time and place hereinbefore set out.
Given under my hand this 4th day of August, 1932.
Respectfully,

D. H. KIZER, p. q.,

INEZ B. FIELD,
By Counsel.

Lynchburg, Va..
page 5 ~

The defendant's statement of grounds of defense
filed· by leave of court September 14th, 1932~ is in
the 'vords and figures following, to-wit:
The defendant for grounds of defense to the above claim
says:
1. Defendant denies that at the tin1e of ,the death of Howard
D. Field it bad any policy in force to the said· Ifoward D.
Field, o.r for the said Inez B. Field, as beneficiary. ·
.

to

2. Defendant says that the policy. No. 4962381 referred
in the Notice of ~lotion in this matter had lapsed for failure
to pay the premiums required under the said policy, and that
more than four weekly payments, as required under the· terms
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of the policy were in arrears at the date· of the death of the
said Howard D. Field.
3. That the aforesaid policy originally issued to the said.
Howard D. Field was not in benefit at the time of the death
of the said Howard D. Field, nor 'vas the same immediately
prior to said death subject to reinstatement, as the said
Ho,vard D. Field was not in good health.
4. Defendant denies each and every allegation set out in·
the Notice of Motion, which seeks to put any responsibility in
connection with the said policy on defendant, and specifically
denies that the said Howard D. Field in his life time did perform, fulfill, observe and comply with the .13tipulations, conditions and provisions a·s set out in the policy, and further
denies that since the death of the said Howard D. Field that
the said provisions, stipulations and conditions have been
performed, fulfilled, observed and complied with by the said
Howard :p. Field and the plaintiff, and specifically alleges that
the said Howard D. Field in his life time violated the provisions, stipulations and conditions of said policy, in his
failure to make the payments required thereunder.
Respectfully submitted,

HOME BENEFICIAL ASSOCIATION.
By CASKIE, FROST & COLEMAN,
Attorneys.
page 6}

BILL OF EXCEPTIONS.

Trial of the above cause 'vas had on September 14, 1932.
The plaintiff, in order to maintain the issue on her par.t, introduced the ~ollowing evidence:

DR. E. BARI{S.DALE,
whose qualification was admitted by defendant, testified that
he had treated Howard D. Field on July 21st and 22nd. The
history given him was that he had been injured from a fall
from a. roof on July 21st, as a result of which he was totally
paralyzed from the shoulders down, that X-raf picture
showed a fracture of the ve.rtibrae, and that the symptoms
showed that his spinal cord was so crushed that it caused
the paralysis. He died 011 July 22nd, solely from the result
of the fall, as he could se·e 110 other cause, and the patient
seemed to be otherwise a very strong and strapping man.
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At this time the attorney for the defendant stated that
there 'vould be no defense to the claim. of double indemnity,
that if the Company was lia.ble on the policy, it would be liabl-e
under the double indemnity feature.

A. C. FIELD
testified that he was a. brother of Howard D. Field, and on
the day said Howard D. Field was injured he went to the office
of the Home Beneficial Association in Lynchburg, with reference to the insurance policy, and that he had with him enough
money to pay what .he understood was due on premium, that
he had $5.00 with him; that he saw no one in the office except
a lady, and told her that he wanted to pay what was due on
the policy, and she stated that there 'vere fifteen or sixteen
weeks due; the witness did not have enough money
page 7 ~ to pay this and so did not pay anything, but he had
understood that there was only $3.00 due on all of
the policies taken out for Ho,vard D. Field and his wife and
children, or that is, five \veeks, on which should be credited
$1.20 paid by Howard D. Field, leaving a balance of $1.80,
or sufficient to cover three weeks ; that the payments were
60c per week, which included all of the policies; that the date
·of his visit to the office was July 21, 1932.
On c-ross examination, the witness stated that he had the receipt book with him when he went to the office, and that this
book covered all the policies with total payments of 60c per
week. He did not know 'the lady in the office or whether she
looked at the receipt book whieh he had with him, but that she
looked up no other records ; that he did not tell her his
brother had been injured but just stated that he wanted to
pay "'hat was due on the insurance, and that this lady was
the _?nly one in the offiee so far as he could see.
~IRS. INEZ B. FIELD
testified that she is the widow of Howard D. Field and beneficiary under the polic.y of insurance; that the money for the
premiums was always collected at their home, the collections
always being on Saturday except once 'vhen he came on Friday, and her husband IIowa.rd D. Field had made all payments exoopt the one which was made on Friday, which was
paid by her son.
~
The last payment n1ade on the policy was made by her hus~
band on the Saturday before he was hurt; that the eollector
usually called between five and seven o'clock P. 1\-I., and on the
date of the last payment, July 16th, she did not hear anything
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said about the policy having lapsed when the last payment
was made; that she was in the house when the last payment
wa.s made and not on the porch, whe-re Mr. Field and the collector were; that she did not know just what was said on
the porch, but she never heard anything about lapse.
On cross examination she stated that when the collector
came she was in the kitchen cooking supper; that
page 8} she came to the door once and saw him there, and
that is how she knew he was present; that she could
not from where she was hear what was said on the porch.
The attorney for the plaintiff presented a statement showing payments made on the policy in suit in words and figures
as follows:
·
"POLICY DATED FEBRUARY 15, 1932.
''19 Weekly payments made thereon.
''9 Payments receipted in book.·
"10 Payments evidenced by receipts.

"APPLICATION OF PAYMENTS:
"Payment 1. F1·om Feb. 15 to
Cl
2.
"
" 22 "
3.
" "
" 29 "
"H
4.
Mar. 7
" "
5.
"
"rt H 14 "
6.
" "
"Cl 21 "
7.
28 "
"
"
8.
"u Apr.
4 "
"
rc
11 ((
9.
"H "
10.
"
"
"ct 18 "
11..
25 "
"· "
12.
May
2 "
" "
"
13.
" "
" H" 9 "
14.
16 "
"
" "
23
H
15.
" "
"
"u
16.'
30
u
" "
"
lC
6
H
17.
June
"
"
18.
"lC "
"
" 13 "
19.
"
"
" 20 "
(C

(C

(C

(t

(l

f(

Feb. 22, 1932
" 29 r.c
Mar. 7 "
" 14 "
H
21 "
" 28 "
Apr. 4 "
" 11 "
"lt 18 "l l
25
May 2 "
" 9 tl
lC
16 "
23
"
"
80 "
June 6 "
" 13 ''
" 20 ",,
" 27
((
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''The above payments pays the policy up to June
27, 1932.

''GRACE PERIOD·:
'' July 4, 1932
"

,,

11

"

"

18

"

,,

"

"

25

,,

"Insured died July 22, 1932."
The plaintiff introduced the original policy of the Home
Beneficial Association No. 4962381, issued to Howard D. Field,
said policy being dated February 15, 1932, a.nd pertinent portions of the same, in words and figures as follows:
''In consideration of tl1e payment of the premium stated in
the schedule below, ,,.,.hich it is agreed shall be paid in advance to the Association or to its authorized representative,
on or before each lionday during the continuance of this contract.
''The Home Beneficial Association doth hereby agree, subject to all conditions, a6rreements and privileges stated belo'v
and on the reverse side hereof, each of which is hereby
made a part of this contract; to pay, upon receipt of satisfactory proofs of the. death of the insured, made in the manner, to the extent, and upon blanks required by the Association, and upon surrender of this policy while in force and
all receipt books belonging hereto, the amount due hereunder in accordance with its terms; provided, however, that
no liability is assumed by the Association prior to the date
hereof, not unless on said date and on delivery of this policy,
the insured is alive and in sound health and the premium
duly paid.
''Facility of Payment: Payment under this policy shall
he made to the beneficiary, or in case of the beneficiary's
previous death, payment may be made to the insured's executors, administrator$, assigns, husband or 'vife, or any relative by blood, or to any other person appearing to the said
Association to be equitably entitled to the same, and the production of a receipt signed by either of said persons shall
be conclusive evidence that all claims under this policy have
been fully satisfied.
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"SCHEDULE RE·FERRED TO IN THIS POLICY.
'' N arne of Insured Howard D. Field. Age next Birthday
42 Yrs. Weekly Premium 15 cts. Amount of Insurance,
$165. N arne of Beneficiary Inez B. Field. Age 36. ''
''CONDITIONS, AGREEMENTS AND PRIVILEGES.
''Alterations and Waivers: This policy and the application
for: same, contain the entire contract between the Association
and the insured and the holder and owner hereof. The falsity
of any statem~nt in the application for this policy materially
affecting the acceptance of the risk assumed hereunder, shall
bar all right to recovery under this policy. The
page 10 }- terms of the policy cannot be changed nor its COJ;l.
ditions varied except by endorsement hereon
signed by the president or secretary. Therefore, agents
(which term includes also assistant superintendents and
superintendents) are not authorized and have no power to
make, alter or discharge contracts or to waive forfeitures,
or to receive premiums on policies in arrears· beyond the expiration of the grace period, or to receipt therefor in the .receipt book belonging to this policy, and the payment to an
agent of any such arrears shaH be at the risk of the person paying same and shall not be credited upon the policy,
'vh~ther entered in the receipt book or not.
'' GR. .I\.CE
.
PERIOP: A grace period of fou.r Mondays shall
be granted for the payment of any premium, during which
time. the policy shall remain in force, subject to its. terms,
but after the expiration of the said period of grace, all
liability of the Association hereunder shall cease and all
premiums paid hereon shall be forfeited to the Association,
except as to the non-forfeiture privileges hereinafter set out.
If for any reason the agent shall not call for the premium
'vhen due, it sha.ll be the duty of the policyholder to bring
or send said premium to the office of the Association or to
the Association's Agent.
''REVIVAL: Should this policy lapse for non-payment of
premiums, it may be revived upon application of the insured
made within one year from the date to which premiums have
been duly paid, and payment of all arrears, provided evidence of the insurability of the insured, satisfactory to the
Association, be furnished, but such reinstatement shall not
take effect unless the insured is alive and in sound health at
the time of revival.''

.··

"'(

--
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.''ACCIDENTAL DEATH-BENEFIT:-. If the Insured,
~fter attaining age 10 and prior to attaining age .60, sustains
bodily injury, solely through external, violenf and.accidental
1;11eans, resulting .directly and independently of .all other
causes, -in the death of .the. Insured "~ithin sixty days from
the date of such bodily injury, the Association, upon rec.eipt
of due proof, thereof, provided this Policy is in force a~ time
of. accident and at ..the .time of said deat~.. ,viH pay in 'addi..:
tion to amount of insurance due unde~. this. Policy ~and sup...
ject to the provisions of this Policy, a.n Accidental Death
Benefit· equal to the amount of insurance which would otherT
wise be payable under this Policy, ·except as pro-viae.CLbelow:''
page 11 ~ The defendant in order to maintain the issue on
. · its· part, introduced the following testimony:_ ., .
30 ..

.

.. ,

C.l\L TAYLOR
testified that he .is manager .for the defendant Company at
Lynchburgh Virginia; that. Mr. A. -L. G.a;rner -handled the
~ield policies, .took the applications and -had made the .col-:
lectious; that the la.dy in .the office is 1\frs., Payne, who acts
as_stenographer and does general office work a.nd receipts for
payments made at the window; hllt that. 1\Irs. Payne had no
authority to settle disputes; that she could adjust claims when
the manager was out of town, that is make settlement of sick
elaims, a.nd had the right to receive proof of deR;th and claims
and forward them to the home office in Richmond; that Mr.
Garner solic.its- insurance and collects premiums; that no one
had any authority to issue policies ex..cept _the home office;
tha.t his office had no authority to issue poliaies, .as only- the
home office could do that; that his office simply forwarded ap~
plications a.nd delivered the poli~.ies. afte-r .they were issued by
t.he:home office; that after a. policy is issued Garner .as.. solicit~
ing agent has authority only to collect. _premiums, give receipts, and mark payment.in the receipt book, and this -right
applied to any premiums not four ]/fondays in arrears; that
where premiums are four 1\fonda.ys in arrears bis office ca1~
receive paJlnents and deliver receipts therefor, but ahvays
advise the insured that the policy cannot be reinstated .unless
and until all the arrears are paid up and the assured .at -the
time sho.uld. l1e .in good health; that neither his office or his
o.gents have any authority to take any premiu1ns four Mondays in arrears ·hi nayment, they can only hold them pending
reinstatement of the policy.

On cross examination, he stated that Mrs. Payne did not
have general authority in his absence, though she could re-
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ceive proof of loss and make settlement of sick claims when
he was a.way; that he 'vas not present when Mr. A. C. Field
eame in after the injury to the insured.
page 12}

On re-di.rect examination he stated that one day
he had been out and when he came in some one
phoned him in reference to the Field p9licy and said that
Field had been injured, and asked what could be done· about
it, and he advised them he could not accept any premiums
as the policy was out of benefit and lapsed. That neither
he nor the. Company had ever notified Mr. Field that his
policy had been lapsed or declared :non-beneficial; that all
premiums, including the $1.20 paid July 16, 1932, were received and credited in the same and usual way; that the said
$1.20 collected by ~Ir. Garner on July 16, 1932, was not turned
into his office until Thursday, July 21, 1932; that the same
was received in the usual way, because he had not at that
time heard that Mr. Field had been injured; that if' he had
known of the injury to Mr. Field, he would not have received
the money.

:MR. A. L. GARNER
testified that he is an agent for the Home Bene.ficial Association, and his duties are to collect insurance premiums and
try to get applications for new insurance; that he has no authority to issue policies, 'vaive forfeitures o.r settle disputes,
or any authority except to receive applications for insurance
and collect premiums ; that he did the collecting on the Field
policies and took the applications for same; tha.t Mr. Field
took out nine policies, seven on his children, on ·which the
premiums were 5c each per week, one on his wife, on which
the premium 'vas 10c. per week, and one in his own name
with premium of 15c per 'veek, making a total of. 60c per
"'..eek in premiums, and all of these policies were handled
together. and one premium receipt book for all was given to
J\.[r. Field; that he collected the premiums on the· Field p'olicies and he never collected any premiums 'vhich were four
J\f.ondays in arrea.rs until July 16th; that on that day he saw
}Ir. Field at his home and collected $1.20, which covered two
weeks' premiums on each of the policies; that a.t that time
tl1e policies were five Mondays past due, and the sixth weekly
premium 'vould have· been due on the 18th; that the premium
receipt books are always held by the policyholders; tha.t out
of each 60e paid by Mr. Field for weekly premiums, 15c was
on the policyholder's own life and the balance on
page 13 ~ the other policies; that he collected $1.20 on July
16th on the front porch of ~fr. Field's home, and
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that there was nobody else there at the time except him and
1\tir. Field; that when he went in he told Mr. Field that there
would be six weeks of premiums on the Monday following
which had not been paid; that Mr. Field paid him $1.20 covering two weeks" premium, a.nd he then told him that his insurance was out of benefit after four weeks, and Mr. Field
stated he wanted to catch up and would do so next week;
he then told Mr. Field that it would be all right 'vhen he
caught up; that on this day five payments were past due
and the sixth would have been due on the 18th; that he told
him the insurance 'vas out of benefit and he would have to
catch up all the way before it could be back in benefit; that
this was the last time he saw Mr. Field..
On cross examination, that he turned tl1e $1.20 collected on
July 16th into the office at Lynchbur:g on the .Thursday following, according to .the usual custom, which was to collect
from Thursday through Wednesday, and then turn that money
into the Company on the Thursday following, thus making reports once a week; that payments paid to the Company on
Thursday are there credited as of the· week beginning the
Monday preceding; that he 'vent to the house of ].!Ir. Field
on Saturday to collect, and always went on Satlirday, and
that where credits are shown on the office· records for a week
beginning a certain date in this instance it means that the
money had actually been collected by him the Saturday before, because he always collected on Saturday; that a payment due for a.ny Monday carried the insurance until the next
Monday, as payments were due in advance. That he did not
tell Mr. Field that the policy had lapsed or that he would
have to sign- a.n application for reinstatement, but told him
it was out of benefit.
The witness presented as a correct statement of collections
made on the policy in question, a paper in words and figures
as follows:
page 14
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HO"\VARD D. FIELD POLICY PAYMENTS.

Policy dated Feby. 15, 1932
Fields died July 22, 1932
Payments due in advance on each Monda.y-.15 per week.
Payments turned in on fi.'Ionday collected from Wednesday
.
to Saturday of 'veek before.
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Prem. due

Amt.

Credited week
beginning

Amt.

2/15

.15

.15

2/22}

.30

(Receipt) 2/15
2/5
2/29

3/7}

.30

3/14

.30

3/21}

.30

3/28

.30

4/4 }
11
4/18
4/25

.30

4/11

.. 30

.15
.15
.30

S/9
~/16

5/30

.. 15
.15
.. 30

5/16}

.30

6/13

. 30

6/6

.15
.15
.30

. 6/20
6/27
7/18

.30

29

14

28

5/~ }
23
5/30

6/13}

.15
.15*
.30**

20

6/271
7/4
7/11
7/18)

Delinquent.

*In benefit to 6/27
*This pd. actually 7/16-when 5 weeks in arrears-would have
been 6 weeks on 18th.
The undersigned Judge of the Corporation Court
for the City of Lynchburg, Virginia, hereby certi. .
fies that the foregoing was all of the evidence pertinent to the
issues involved, introduced on behalf of the plaintiff and defendant in the trial of the above entitled cause, and further
certifies that it a.ppears in writing that the attorney for the
defendant had reasonable notice of the time and plaoo at
page 15 }
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which said bill of exceptions were to be tendered to the Court
or J"udge.
·
Given under my hand this 19th day of October, 1932, within sixty days of the final judgment entered in said cause.

FRANK P. CHRISTIAN, Judge.
Received and filed in Clerk's Office of .Corporation Court of
Lynchburg, Va., October 19th, 1932.
'"reste:
HUBERT H. MARTIN, Clerk.
page 16
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And now at this day, to-wit, at Lynchburg corporation court, September 14th, 1932, the date first
hereinbefore mentioned.
·
This day came the parties by their attorneys, and the plaintiff filed by leave of court an amendment to her notice of
motion for judgment in this case, and the defendant filed by
leave of court a statement in writing of its grounds of defense
to the plaintiff's notice and amended notice aforesaid, to
which the plaintiff replies generally and prays that the same
be inquired of by the country, and the defendant likewise.
And said parties waiving their right of trial by jury, submitted
the whole matter of la'v and of fact to the court, and the evi...,
dence and argument of counsel being heard, the court doth
find for the plaintiff in the sum of $330.00, less 45c. Thereupon, the defendant by its attorney, moved the court to set
aside its :finding aforesaid, on the ground that the same is
contrary to the law and the evidence, and grant it a new
trial, 'vhich motion the court overruled, and the defendant by
Its attorney excepted. It is therefore considered by tl1e court
tha.t the said plaintiff recover against the said defendant,
Home Beneficial .Association, a corporation, the sum of
$330.00 (less .45c) with legal interest on $329.55, the residue~
from this day until paid, and her costs by her about her
notice of motion for judgment in this behalf expended. .At
the instance of the defendant by its attorney who intimated
its desire to present a petition for a writ of error a.nd supersede(J)S, the court doth order that execution of the foregoing
judgment be suspended for a period of sixty days, .provided
that the said defendant or some one for it execute before
the clerk of this court a proper suspending bond in the pen~
alty of $2()0.00, conditioned according to law.

Home Beneficial .Asso. v. Inez B. Field.
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I, Hubert H. 1.\Iartin, clerk of the corporation
court for the city of Lynchburg, do hereby certify
that the foreg·oing is a true transcript of so much of the record
of the case of Inez B. Field against Home Beneficial Association, as the clerk was instructed hy counsel to copy, and
I further certify that notices as required by Section 6253-f
and Section 6339 of the Code, 'vere duly given, as appears
by paper writings filed 'vith the record of said case.
The clerk's fee for making this transcript is $6.35.
Given under my hand this 20th day of October, 1932.
HUBERT H. MARTIN, Clerk.
A Copy-Teste:

H. STEWART JONES, C. C.
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