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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

THE HOME INSURANCE COMPANY, Plaintiff in Error,

versus
PETER MILLER, Defendant in Error.

To the Honorable Justices of said Court:
Petitioner, The Home Insurance Company, hereinafter
usually called defendant, as it was defendant below, respect.:
fully represents that it is aggrieved by a final judgment of the
Cou;rt of Law and Chancery of the City of Norfolk, entered
on the 29th day of October, 1932, for $800.00 and interest
and costs, pursuant to the verdict of a jury in an action of
assumpsit, on a fire insurance policy, in favor of Peter Miller,
hereinafter usually called plaintiff, as he was plaintiff below.
A transcript of the record, and the original exhibits, including the policy, are herewith filed, to which reference is made.
THE FACTS ARE: Peter Miller had a $1,000.00 policy
of fire insurance issued to him and in his name by The Home
Insurance Company, on furniture, fixtures, tool implements
and apparatus, contained in the restaurant at 1134 East
Brambleton A venue, Norfolk, Virginia. The policy is a
"standard policy", under the statute of Virginia, and the
original is filed as an exhibit in the case. It contains the usual
clauses that the entire policy shall be void if the property insured is not wholly owned in fee F.limple by the assured, or is
.
subject to any lien or mortgage.
The property in the restaura~t was destroyed by fire, while
the premiums on the policy had been paid, to-wit, on the 15th
day of June, 1931. The property supposedly covered by the
policy was worth $1,066.68, so that if defendant were liable,
under the three-quarters clause, in the policy,. $800.00 would
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·have been due, the amount for which the verdict and judgmeillt,
'vere rendered..
·
·
Defenda11.t denied liability on the ground that plaintiff did
not ha.ve unconditional and sole ownership of the property
as required by the policy, but a large part or the property'
at the time the policy was written and a.t the time of the fire
was under a reservation of title contract in favor of the Bear
Equipment Company, which had title thereto, and had contracted to sell it to plain,tijf' s wife, not to plaintiff.
Defendant called for a bill of particulars, stating when and,
from whom plaintiff had acquired title to the property, and
bill of particulars was filed (R., 6) claiming plaintiff had
acquired a great deal of the property from the Bear Equip-'
ment Company in 1930.
The declaration expressly averred that the policy was in
writing, and· it was filed with the declaration, and that all
the stipulations of the policy had been fulfilled, and no prohibition violated (R., 4).
The policy was put in evidence by the plaintiff (R., 14) as
Exhibit 1. Then the plaintiff, over the objection and exception of defendant, along this whole line (R., 15) was
allowed by the court to give oral testimony as to oral con-'
versation with defendant's agent, who solicited the insurance,.
the purpose .of this evidence being to try to defeat the requirements of the policy as to sole and unconditional ownership being in plaintiff, by claiming that plaintiff told the
agent, he, plaintiff, was buying the stuff on the instalment
plan.
. Plaintiff started to testify on this subject (R., 15) and the
court having decided to let this evidence in, postponed the :
case several hours for defendant to try to get its agents:
present, plaintiff saying he did not know the name of the
agent even. After a few hours the case proceeded (R., 17),
and plaintiff's oral evidence was let in over the objection of
defendant.
It is to be noted that even under plaintiff's testimony he
told defendant's agent, that he himself, the plailntiff, was
· buying the stuff from Bear Equipment Company, and he '
does not claiJ1l to have disclos·ed to the agent that his wife
wa.s buying it; and the bill of particulars expressly stated ;
that plaintiff acquired the stuff from Bear Equipment Company.
.
·The agents contradicted plaintiff out right~ and s'lated
there was no oral representation nor agreement as to plaintiff not absolutely owning the stuff.
But even if plaintiff be believed, and even· if such doubtful
I
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oral evidence be allowed tq alter or side s~p a written standard .insurance policy, provided for under Virginia statute,
the oral evidence would still in fact fall far short of being
sufficient in the case at bar.
Plaintiff testified as follows on his direct examination (R.,

18):
'' Q. What about them; what did you tell the solicitor aJ;.out
them?
A. I told them that one belonged to Mr. Haywood, the slot
machine, and the electric piano and victrola belonged to
Crosby, and that the frigidaire belonged to the ice cream
people on Boush Street.
Q. And didn 7t·belong to you! ·
A. Didn't belong to me. t'

''Q. Were you attempting to procure insurance on those
articles1
·
A. No.
Q. Were they destroyed in the fire?
A. Yes, sir.
Q. Did you make any claim against the insurance company
for the recovery of their value?
A. No, sir.
Q. Wha.t else did you tell the insurance solicitor, if anything, at the time you discussed the matter with hi.m.Y
A. At the time he made out the insurance?
Q. Yes.
A. The fello-w come in there soliciting insurance. Of
course, I talked to him about a half hour or probably threequarters, and I told him that the slot machines and the frigidaire and electric victrola didn't belong to me but belonged
to different people, a.nd I told him I was buying stuff from
the Bear Equipment Company and pointed out the steam
table and stuff, the pie case, and told him the details of what
I had not paid for.
Q. \\7 ere all of those articles being purchased from the Bear
Equipment Company!
A. Yes, sir." (Italics added.)
The contract with the Bear Equipment Company was put
in evidence, and was shown to be not with plaintiff. but with
his wife, and plaintiff testified on this subject:
·
That the lease of the real estate was in plaintiff's. own
name, but the license for the restaurant run on the premises
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was in the name of his wife, Annie ~Iiller, and the soft drink
permit used there was also in her name. That he had beeh
arrested under the Mapp Act, and feared to apply for a per..
mit in his own name. That the .contract with Bear Equipment Company -was in his wife's name for stuff in the restaurant licensed in her name, but that his money was used. : He
made no claim to have ~ivulged to the defendant ~t all the
connection of his wife, nor her name with any of the affairs.
THE ERRORS ASSIGNED ARE: That the trial court
erred:
1. In not setting aside the verdict, and in not rendering
judgment for defendant, on the grounds that the verdict was
contrary to the law and the evidence, without evidence to support it, and plainly 'vrong.

2. In admitting the· oral evidence on behalf of plaintiff to
show alteration of, or waiver of, the requirements of the written policy.
· ·
. 3. In granting instruction "1" asked by plaintiff (R., 56),
and in refusing the instructions "A", '' B" and "C" asked
by defendant (R., 58), the assignment being ·as to each of
these instructions.
THE ARGUMENT will treat the assignments of error in
order, taking up first the question of the sufficiency of the evidence, for if defendant is correct in this, final judgment may
be rendered in its favor without troubling to investigate the
other matters.
1. The verdict should be set aside as contrary to the law
and evidence, not supported by the ~vidence, and plainly:
wrong.
The conditions in the standard policy declaring the entire
policy void if ,property was not wholly owned in fee simple
by the assured, or was subject to any lien or mortgage, are
so clearly valid conditions, tba.t no authority need be quoted
on that score.
Taking the evidence most strongly for plaintiff, he told
defendant's agent he himself was buying the property on the
instalment plan. This was completely different from saying
his wife was buying it on the instalment plan, or that her
name was being used, a.nd presented an entirely different risk.
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It is obvious that no careful insurance company would assume
a risk had it known the wife was involved, and her name was
being used, and that the husband was conniving in the use
of his wife's name.
This point seems completely .ruled by the case of North
River Insurance Co. vs. Belche'r, 155 Va. 588. In that case
it was claimed that the insurance company had been notified
of certain defects in the title and thereby was estopped from
relying upon those defects, and the court said that this was
correct as to those defects which were explained to the insurance company. But the court held that other defects made
the policy void and the fact that some defects had been
waived was not a waiver as to other defects and sustained a
demurrer to the evidence, saying in part (pages 608, 609,

610}:
"W11ere the insurer has lmowledge, actual or imputed,
of certain facts which render the inte·rest of the insured other
than the unconditional and sole ownership, or his title not a
fee simple title, and thereafter issues a policy containing
said provisions, it is thereby estopped, after loss, :from relying upon such facts, or the breach resulting from the existence of such facts, as a defense to recovery under the policy.
But the issuance of the policy under such conditions does
not constitute a. waiver of said provisions nor estop the insurer from relying thereon, so as, in effect, to eliminate said
provisions from the policy. It estops the insurer only from
assertin,q that the facts of which it has knowledge, actual
or imputed, constitute a breach of these provisions, and from
relying, after loss, upon the breach resulting from the existence of the facts of which ~t has knowledge, actual or imputed, as a defense to recovery under the policy. If there
be other facts of which the insurer has no knowled,qe, actual
or imputed, the existence of which, independent of the facts
known to it, constitute a breach of such provisions, the insurer by issuing the policy neither waives the ri,qht to insist
thereon as a defense to a recovery ttnder the policy, nor is it
estop1Jed fro·rn relyin,q thereon.''

•

•

•

•

•

''But these are not the only deficiencies of unconditional
and sole ownership by; Marion· Belcher of this acre of land or
the only defects in his title thereto. Ma.rtha E. Puckett had
only a iife estate in the tract of land from which the aere here
in question was to be cut off, and .the remainder therein be-
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longed equally to the nine children of Martha E. Puckett, of
whom Mrs. Belcher was one. Henee had Mrs. Puckett and
her husband executed a deed for this acre of land to Marion '
Belcher and his wife, they would not then have had the unconditional and sole ownership thereof, either legal or equitable.
''So far as this record discloses neither the defendant, nor
its agent had any knowledge, actual or imputed, of these
additional deficiencies of ownership and defects in title, which
are independent of any of the deficiencies of interest or defects in title which were disclosed to defendant's agent by
Marion Belcher and John W. Puckett. Therefore, the defendant cannot be deemed to have waived the right to rely
on said additional deficiencies of interest and defects in title
by having issued said policy after having received the information given Mullins by Marion Belcher and John W. Puckett,
nor is it estopped thereby to rely thereon.'' (Italics added.)
1

I

Also the verdict was plainly wrong and on the whole evidence can be seen to be plainly wrong, so that it should be set
aside under the present law in Virginia, as held in several
cases, including N. 8. R. R. Co. vs. Hudgins, 150 Va. 219, 227,
and V a;ndenbergh .ct Hitch, Inc., vs. Buckingham Corp., 142
Va. 411.
In addition the public policy of Virginia under the insurance statutes requiring the policies to be in writing, tends
. strongly to the ·effect that '' * ~ * public policy requires that
the contract liabilities of fire insurance companies shall not
be left to .the uncertainties and obscurities of parole testimony
for any length of time beyond that wich the e:xigences of
business make reasonablY: necessary, • • • . "

Eastern Shore of V a. Fire Insurance Co. vs. Kellam, decided Sept. 14, 1932, 165 s·. E. 637, 641.
The ·undisputed testim.ony (R., 52-3) was that the agents
had no authority to waive any provision of the policy; and
no authority or custom to the contrary ·was shown.
Also, the theory upon which recovery was allowed was a
total variance from the theory of the declaration a.nd bill oi
particulars, in which no hint of waiver or estoppel was contained, the declaration expressly averring that the policy 'vas·
in writing and its stipulations had ibeen complied with (R., 4).
We submit that the verdict should be set aside aD.d final
ju~oment entered for defendant ..

·llome Insurance do., v.

Pe~r Miller.

. 2~ The court erred in letting in the oral evidence
:plaintif!. claimed to have told defendant's agents.

of what

· We submit:
(a} ·That this was in conflict: witli the face of the written
policy, and tended to nullify oi vary· a standard policy fixed
by Virginia ·statute, which fs intended to be in. writing. ·
•,

:

•

I

,

(b) That this evide~ce ~as il:nprqpe~ because it in no wise
showed 'that defendaJJ.t agre~.d to insure property the Ulife ·
'\vas bnymg: · ..
,
;, ·.
.
·. ·
·
.

.

.

i

•

(c) That this oral evidence was a complete variance from
the declaration and bill of particulars, the declaration having
expressly averred that the policy was written, and that all
its provisions had been complied with, and the bill of particulars averring that plaintiff, not his· wife, had gotten title
from Baer Equipment Company in 193q._ (R., 4, 6.).
.

.

'3. The court erred in granting ·plaintiff's instruction "1",

and refusing defendant's instructions "A.'' ''B ',. and "C"
as to which timely exceptions were taken 'and the grounds'
sta.t~d in detail (R., 59, etc.).
Instruction ''1 ", granted for plaintiff, reads (R., 56}:
"The Court instructs the jury that if they believe from
the evidence that· the defendant's agent was told that some
of the articles intended to be insured under the policy in question were being purchased under a conditional sales contract,
and they further believe fro~ the evidence that as between
the plaintiff and his wife the ownership of the articles was
in good faith in the husband, and that thereafter said policy
was executed and delivered to the plaintiff, that the premiums
"rere paid thereon and that while said policy was in eff-ect, the
plaintiff herein sustained loss a.nd damage by fire to the prop~
erty covered by said policy,. they shall find their verdict for
the plaintiff in the sum of $800.00.''
vVe submit that the above instruction is clearly wrong. It
sought to evade the plain rule that there could not possibly be
a waiver by defendant unless it knew that the property was
being bought by the wife, by telling the jury "that if they
further believe from the evidence that as between the plaintiff and his wife the ownership of the articles was in good
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faith in the husband'' there could be recovery, no matter how
secretly this arrangement might be between the consorts.
It was perfectly obvious that neither the husband nor wife
had any ownership, but the wife had a contractual right to
obtaip. title by paying future instalments.
It· .:was also perfectly plain that the husband and wife by
no agreements between themselves, could without the consent of Bear Equipment Company, who had a written agreement with the wife never varied, get any title from Bear
Equipment Company into the husband.
It was also plain, that any use of the wife's name was
not in good faith, bnt in bad faith, to fool the lawful authorities, with whom the husband was not willing to have his
name known.
Instruction "A", refused reads (R., 58):
''The Court instructs the jury to find for the defendant."
This instruction 'vas offered on the theory that the case
was controlled by written instr~~ments, the policy and the instalment contract, and so the court had the right to construe
these writings and direct a verdict, section 6003 of the Code
not prohibiting a directed verdict where written instruments
control. Harrison vs. Gardner Investment Corp., 132 Va.
238.

Instruction "B" refused, reads (R., 58):
"The Court instructs the jury that there can be no recovery
in this case for any articles which W(lre not solely and unconditionally owned by the plaintiff at the time the insurance
policy was taken and at the time of the fire."
The uncontradicted evidence showed the agents had no
authority to make any 'vaiver of a provision of the policy;
and also no claim was made by any evidence that the fact
had been disclosed that the goods 'vere being bought by plaintiff's wife.
Instruction '' C ", refused, reads (R., 58) :
''The Court instructs the jury as a matter of law that the
plaintiff is not entitled to recover for any loss of the articlee:
included in the contract with the Bear Equipment Company.''
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The evidence was definite that the instalment contract was
with plaintiff's wife.
We submit that each of the refused instructions should have
been granted.
.
We respectfully submit that this cas·e involves important
and fundamental questions of insurance law, which the trial
court has incorrectly deeided against defendant.
. This petition is adopted as the opening brief, a copy hereof was mailed counsel for plaintiff on December 10, 1932, and
oral argument on this petition is requested.
Petitioner prays that a writ of error and supersedeas may
be a warded, said errors reviewed and corrected, the verdict
and judgment set aside and final judgment rendered for petitioner, or a new trial a warded, and such other relief granted
as may be adapted to the nature of the case.
THE HOME INSURANCE COMPANY.
By JAS. G. MARTIN,
Counsel.
December 10, 1932.
I, Jas. G. Martin, counsel practicing in the Supreme Court
of Appeals of Virginia, certify that in my opinion sufficient
matter of error appears in the proceedings and judgment
shown by the record accompanying the foregoing petition
to make it proper for the same to be reviewed by this court.
JAS. G. MARTIN.
Received December 11, 1932.

H. S. J.
Writ of error and .c:npersedeas awarded. Bond, $1,200.00.
Jannary 24, 1933.
VIRGINIA:
PLEAS before the Court of Law and Chancery of the
City of Norfolk, at the Court house of said City, on Friday,
the 11th day of November, 1932.
BE IT REMEMBERED, that heretofore, to-wit: At rules
held in the Clerk's Office of said Court, on the Second Monday in June, 1932, came Peter Miller, plaintiff, by his Attorney, and filed his declaration against The Home Insurance
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Company, a corporation duly chartered, organized and existing under the law·s of the State of New Yo·rk, defendant, in
the words and figures following:

DECLARATION.
Peter Miller, plaintiff, complai11s of the defendant, The
Home Insurance Company, a corporation duly chartered,.
organized and .existing under the laws of the State of New
York, of a plea of trespass on the case in asswmpsit, for thit?,.
to-wit: that heretofore to-wit: on the 11th day of May, 1931,.
the said defendant, The I-Iome Insurance Company, caused to
·be made a certain policy of assurance in writing, purporting
thereby, and containing therein, that in consideration of thirty
cents, to it paid by the said plaintiff, the receipt whereof
the said defendant thereby acknowledged, the said defendant
undertook and promised the said plaintiff that it, the said
defendant, would insure the said plaintiff against all direct
loss or damage by fire to the amount of -$1,000.00 and would
make good unto the said plaintiff any such loss or damage
as should happen by :fire, not exceeding the last named amount
of $1,000.00 for the~ term of one week from the 11th
page 2 ~ day of May, 1931, at noon to the 18th day of May,
1831, at noon, which said policy was duly extended
in accordance with the terms of· the same by endorsements
in the Premium Receipt Book issued to the assured, and bearing the said number as said policy so as to cover the entire
period from the 11th day of May, 1931, at noon, to the 20th
day of. July, 1931, at noon, the premiums covering the· period
aforesaid having been paid to and accepted by the said defendant, on certain fixtures and furnitur-e then and ever since
the property of the said plaintiff, in said policy described as
certain fixtures and furniture, useful and ornamental, tools,.
implements, apparatus and all other articles used in the business, including outside signs and awnings, appertained in a
restaurant while contained in the two-story tin-roof frame
building occupied as a dwelling, situate No. 1134 E. Brambleton Acenue, Norfolk, Virginia; the said loss or damage to
be ·estimated ·according to the actual cash value of each item
insured by said policy a.t the time immediately preceding such
loss or damage and to be paid by the said defendant sixty
days after due notice and proof of loss thereof made by the
said pla.intiff, in conformity with the conditions of said policy,
sbould have been received by the defendant company and
ascertainment of the loss or damage. is made either by agreement between the insured and the company expressed in writ-

Ho:me· Insurance ,Co., v. · Peter lfiller.· .
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ing or by filling with the company an a.ward as provided
in said p0.licy, which is filed herewith and made a part hereof.
· And the said plaintiff says· that before and at the time
of making said policy of ass.urance by the said defendant,.
· .. and at all times since, and now, the said plaintiff
page 3 } was and is interesteQ. in the fixtures and furnitur~
in said policy mentioned and described as aforesaid,
to a large amount, to-wit: the amount of $2,526.15, and the
said fixtures and furniture, useful and ornamental~ tools, implements, apparatus and all other articles used in the business, including outside signs and aWJ1,ings, appertained in res-:
taurant, while contained in the two-story tin-roof frame building occupied as a dwelling, situate No. 1134 E. Brambleton
Avenue, in Norfolk, Virginia, in the said policy mentioned,
afterwards and between the· 11th day of~ May, 1931, ~t_ noon
and the 20th day of July, 1931, at noon; to-wit: on or about
the 15th day of June, 1931, were consumed and destroyed by
fire and damage and loss were thereby directly occasioned to
the said plaintiff to the amount of $2,386.15, in such manner
and under such circumstances as to come within the stipulation, promise and undertaking aforesaid of the said defendant, in the said policy contained, and to render liable and
oblige the said defendant .to insure the said plaintiff against
direct loss or damage by fire to the amount of $1,000.00 and
to make good to the said plaintiff any such direct loss or
damage as should happen by fire, not -exceeding the sa.id last
mentioned sum of $1,000.00 to the fixtures and furniture
aforesaid in said policy described, and ther·eby intended to
be insured, of which said bun1ing and destruction by fire,
and df the direct loss -and damage aforesaid thereby occas.ioned to the said .plaintiff, to-wit: to the amount of
$2,386~15, due notioo and proof was made by the plaintiff to
the said defendant, and was received by said defendant company in conformity with the conditions of said policy, and
thereafter, the plaintiff and defendant herein, being
page 4 ~ unable to agree as to the amount of loss and damage sustained as aforesaid, caused to be made an
appraisal a.fter,vard of said loss and damage in accordance
with the terms of said policy, which said loss an:d damage
occasioned as aforesaid was ascertained to be the sum of
$1,066.68, and said award "ras duly filed with said defendant
~ompany, and the said plaintiff further says that he has performed, -fulfilled, observed and complied with each and all
of the conditions, provisos and stipulations of the said policy,
.on his ·part· and behalf to be· performed, fulfilled, ·observed
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and compli-ed with, and has violated none of its prohibitions,
according to the form and effect, true intent and meaning of
the said policy.
Yet the said plaintiff says that although sixty days have
elapsed since due notice and proof aforesaid was made to the
said defendant as aforesaid, of the said burning and destruct~on by fire, and of the direc.t loss and damage aforesaid,
thereby occasioned to the said plaintiff, and since the filing of
the apprai~al and/or award as aforesaid the said defendant
has not paid nor made good to the said plaintiff the said loss
and damage of $1,000.00; or any part thereof, but the same
and every part thereof are wholly unpaid and unsatisfied to
him, contrary to the forc.e and effect of the said policy~
Wherefore the plaintiff says tha.t the said defendant, although
often requested, hath not kept with the said plaintiff the
agreement aforesaid, contained in the said policy, made between it and the said plaintiff, in that behalf as aforesaid,
but that the said defendant" hath broken the same, and to
keep the same with the said plaintiff hath hitherto wholly refused, and still doth refuse to the damage of the said plaintiff
$1,500.00, which said sum of money in damages is the relief
here prayed for.
page 5 ~ And therefore he institutes this action of trespass
on the case in assttt,mpsit.
TAZEWELL TAYLOR, JR., p. q.
Whereupon, the defendant being duly summoned and failing to appear a conditional judgment was entered against it~
And afterwards: At rules held in said Clerk's Office on
the First Monday in July, 1932, came again the plaintiff, by
his attOrney, and the defendant still failing to appear, the
judgment entered herein at rules was confirmed and a writ
of ·enquiry awarded.
'

And afterwards: In the Court of Law and Chancery of' the·
City of Norfolk, on the 18th day of July, 1932.
On motion of the plaintiff the defendant is ordered to file
herein its grounds of defense.
And afterwards : In said Court on the 2nd day of August,'
1932.
This day came the parties, by their attorneys, and there-
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upon the defendant pleaded non-assutnpsit to which the plaintiff replied generally.
Thereupon the defendant filed herein its grounds of defense.
GROUNDS OF DEFENSE.
Grounds of defence are every defence which may be made
under the simple general issue, and also in addition
page 6 ~ thereto that the plaintiff at the time he procured
the insurance policy and at the time of the. fi.re did
not have unconditional and sole ownership of the property,
the loss and damage of which he claims in this suit and each
part thereof, and that said property at those times was subject to a reservation of title contract in favor of Bear Equipment Company, and that the plaintiff is not entitled to recover
anything, and that the values claimed by the plaintiff are in
excess of the true values.

J AS. G. :NIARTIN, p. d.
And afterw-ards: In said Court on the 4th day of August,
1932.
This day came the parties, by their attorneys, and on
motion of the defendant, the plaintiff is ordered to file herein his ''Bill of Particulars as to date acquired & from whom
of ·each articles claimed lost or damaged as result of fire''·
And afterwards: In said Court on the 13th day of October,
1932.
This day came the plaintiff, by his attorney and filed herein his bill of particulars.
BILL OF PARTICULARS.
.And now comes Peter Millet, plaintiff, in the above-styled
action, and for his bill of particul.ars as to the date and from
whom acquired of ·each article claimed lost or damaged as
the result of fire, as set forth in the declaration filed herein,
says as follows:

14
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Articles

1 counter and back bar
1 gallon tin measure,
1 # 4 pitcher, ·
1 south bend combination
6 stools
2 marble top tables
1 fryer
1 pie case
l stea.ni table.
2 R. B. 6" sugar bowls
2 sugar pourers.
1 dozen 7 oz. ·glasses
1 dozen white dinner plates
1 dozen white compartment plates
1 dozen bread plates.
1 dozen white mugs.
knife and fork tray wood
1 dozen individual creamers
1 dozen saucers
1 dozen oyster bowls
1 dozen 4" fruits
1 dozen ice cream saucers
1 dozen forks
1 dozen knives
1 dozen teaspoons
1 dozen tablespoons
1 dozen ice teaspoons
page 8 } ~ dozen butcher knives
3 pair knives
2 meat forks
2 tea strainers
1 potato masher
1 egg beater'
1 can opener
2 pancake turners
51! dozen waiters
~ dozen soup ladles
1 dozen pie tins
. ~ dozen sauce pans
2 gallon pickle jars
1 mustard jar
1 peanut jar
~ dozen vinegar cruets
1 dozen ice tea glasses
51! dozen ~03-i" platters
~ dozen 113-~" platters
1 dozen water glasses
1 dozen cocktail glasses
2 Only knives
I dozeD butter chips
1 Oniy urn and burner

Date Acquired

From Whom Acquired

10/24/30

Howard F. Crosby.

10/24/30

Bear Equipment Company

u

•

II

"

"u

.

u

II

u

"

"..

II

II

u

II

"
"

"
"
"
"

II

u

II

"

November, 1930. Max Schwan
Bear Equipment Comps.nyr
10/24/30

"

"

"

II

"

"
November, 1930.

Max Schwan

u

"

u
u

"

"
"
"

November, 1930
1930
November, 1930

Max Schwan

"

Five and Ten.

Max Schwan

1925

1930
Twin City Tobacco Co ..

10/24/30

Bear Equipment Compan~·

"
"

"

II

II

"

"
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3 cooking spoons

Five and Ten
February, 1931. Ferratt's Hardware Store.
1 door lock
March, 1931.
Autocrat Ice Cream Co.
2 ice cream dippers
tl
1 ice cream paddle
'"
page 9 ~ 1 dozen salt and pepper shakers
~dozen syrup pots
·November, 1930. MaxSehwan
1 drainer
Five and Ten
2 frying pans
6 napkin holdel'S
Howard F. Crosby
1 gum case-glass
10/20/80
Yaft'ey
1930
1 cash register
«
1930
8 chail'S
Watts
1 metal top table
Miller, Rhoads & Swartz ·
1 brass tree (for coats)
Howard F. Crosby
10/20/30
1 ice box
«
2 show cases
"
1930
3light fixtures
~ dozen aprons
:% dozen dish towels
Five and Tea
2 dish mops
1930
Max Schwaa
1 brush (toffee urn)
1930
Radcliffe
2 scrub brushes
1 Boor mop
1 broom
1928
H. A. Moore.
1 refrigerator
1928
30 yards floor eovering
'"

PETER MILLER
By Tazewell Taylor, Jr.,
His counsel

.A.nd afterwards : In said Court on the 17th day of October,
1932.

page 10 }

This day came the parties, by their attorneys, and
then came a jury, to-wit: J. W. Easter, A. J. Me.Kinnon, W. J. Blalock; L. L. Layton, J. F. Aydelette, H. R.
Diehl and J. P. Higginson, who being sworn the truth to
speak upon the issue joined, and having heard the evidence,
returned a verdict in these words: "We, the ju.ry find for
the plaintiff and award damages in the sum of Eight Hundred Dollars.'~
Whereupon the defendant moved the Oourt to set aside the
verdict of the jury and enter final judgment for the defendant, and/or grant the defendant a new trial on the grounds
that the said verdict is contrary to the law and the evidence
and for error of law in the trial of the case., the further hearing of which motion is continued.
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And afterwards: In said Court on the 29th day of October,
1932.
This day came again the parties, by their attorneys, and
the defendant's motion to set aside the verdict of the jury
hendered herein on October 17, 1932, being fully heard by the
Court, 1s overruled.
Theref<;~re it is considered by the Court that the plaintiff recover of the defendant the sum of $800.00, with legal interest
thereon from October 17, 1932, until paid, and his costs by him
in his behalf expended.
To w·hich ruling and judgment of the Court the defendant
duly excepted.
.
At the instance of the defendant who desires to present to
the Supreme Court of Appeals a petition for a writ of error
and supersedeas to this judgment, it is ordered
page 11 ~ that when the defendant, or some one for it, shall
give bond with surety, before the Clerk of this
Court, in the penalty of $1,000.00, conditioned according to
law, execution of this judgment shall be suspended from that
date for a period of sixty days from the expiration of thid
term of Court.
And now: In said Court, on the 11th day of November,
1932.
This day came again the parties, by their attorneys, and
the defendant presented its bills of exceptions numbered 1
and 2, 'vhich were duly signed, and made part of the record
in this case.
The following are the Bills of Exeeptions referred to in
the foregoing order:
The original exhibits introduced in the evidence on the.
trial of said case are under separate cover.
page 12

r Virginia :

In the Court of Law and Chancery of the City of Norfolk.
Peter Miller
vs.
The Home Insurance Company.

Home Insurance Co., v. Peter Miller.'

f
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BILL OF EXCEPTIONS NO. 1.

Be it remembered that on the trial of this case, the following is the evidence, and all the evidence which was introduced, and the exhibits are identified by the Judge and made
part hereof as fully as if copied herein, and may be taken
to the Supreme Court of Appeals of Virginia without being
copied, to-wit:
page 13

~

Mr. Martin: I move for an exclusion of the witnesses, may it please the court, except one on each

side.
Note: Witnesses were excluded.
PETER MILLER,
the plaintiff, being first duly sworn, testified as follows :
Examined by Mr. Taylor:
Q. State your name, residence and occupation.
A. Peter :hfiller, 1609 Lovitt Avenue. I am a sheet metal
worker by trade, but was in the restaurant business. I have
been in the restaurant business about 12 years or messing
around with it.
Q. You are the plaintiff in this case, are you, Mr. Millerf
A. Yes.
Q. About November, 1930, what was your occupation?
A. Restaurant.
Q. Where did you operate?
A. :h£ay and Brambleton A venues.
Q. Is that a description of the premises where the goods
that ".,.ere destroyed by fire were located?
A. Yes, sir.
Q. Did you seek out any insurance on the effects and merchandise that you had in t4e premises or did the representative of the insurance company do so?
page 14

~

1vfr. 1\£artin: I object, may it please the court.
It is immaterial. The.re is a written contra.ct and
we call for the written contra.ct as the best evidence.
The Court: I think that is a proper objection.
By Mr. Taylor:
Q. I hand you policy of insurance No. 56185-C2, Home Insurance Company, in which you are named as the insured
and ask you if that is the policy of insurance which you

1S
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bought from the Home Insurance Company, the defendant.
A. Yes, sir.

Mr. Taylor: I desire to introduce this in evidence..
Note.: The paper was marked "Exhibit 1,'..
By Mr. Taylor:
Q. Mr. lVIiller, at the time yon 'vere approached about procuring insurance on these articles which you have lost by
:fire, do you recall th~ name of the agent of the insurance
company that yon had the dealings with?
A. No, I don't know his name.
Q. Where did the negotiations take placef
Mr.· Martin: I object as immaterial, may it 'please the
court. The written contract coveres the subject.
Mr. Taylor: The contract, of course, is written, but I think
I am entitled under the law to show what. the reprepage 15 }- sentations were.
The Court : We '"ill go into that, and if ail
objection_ is made an exception can be stated.
.
Mr. Martin: I wish to object to it as being covered. by
the written contract, immaterial and irrevel-evant; and that
the agent has no authority to change. the written contract.
Does your Honor wisll for me to save the point without interrupting?
The Court : Yes.
By Mr. Taylor:
Q. What was the conversation you had with the agent of
the insurance- company f
A. I-Ie came in and wanted to solicit fire insurance and I
talked with him a'vhile and told him the stuff I didn't own
and the stuff that belonged to- me, and told him I had an
electric piano in there, a frigidaire, slot machine, and told
him about the different things.
Q. What was the situation. with reference to the· slot machine and frigidaire 1
l\fr. 1\tlartin ~ If we go into that we will have to try to find
the agent and get him here. I would like to read the policy
on that subject, if you want me to.
The Court: Read it.
~fr. Martin: "\Vaiver. No one shalll1ave power to waive

Home Insurance Co., v. Peter Miller.·
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any provision or condition. o~ ·this policy except
page 16 } such a.s by the terms of the policy may be the
subject of agreement added hereto, nor shall any
such provision or condition be held to be waived unless such
waiver shall be in writing added hereto.''
The Court: Suppose you gentlemen step into my office.
Note: The court and counsel retired to the Judge's office,
the objection was argued and overruled, to which 7;uling of
the court the defendant, through counsel, then and there
duly excepted, and the case adjourned until tl~ree P. M,.; of
this date to give the defendant an opportunity to secure witnesses.
·
page 17 }-

AFTERNOON .S.ES~~O.N. .

Met at close of recess.
Present: Same parties as heretofore noted. ,
PETER MILLER,.
the plaintiff, resumes the stand for further examination:
Mr. ~Iartin ~ So' I won't have to· interrupt, may ·it be understood that I except to this line of examination and we
save the point for the reasons argued.
~Ir. Taylor: Yes.

Note: The last question was read as follows~ "What was
the situation 'vith reference to the slot machine and frigidaire?''
·
By Mr. Taylor:
.
.
Q. Did you hear the question, what was the situatiQn with
reference to the slot machine and frigidaire?
Mr. :Niartin: Was there a slot machine!
Mr. Taylor: They were on the premises and destroyed,.
but no claim asserted for them.
A. An electric piano, electric victrola and frigidaire and
two slot .machines.
page 18 } By Mr. Taylor:
·
Q. \Vhat about them; w·hat did you tell the solicitor about them!

26
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A- I told them that one belonged to Mr. Haywood, the slot
machine, and the electric piano and victrola belonged to
Crosby, and that the frigidaire belonged to the ice cream
people on Boush Street.
Q~ And didn't belong to you Y
A. Didn't belong to me.
Q. Were you attempting to procure insurance on those
articlesf
A. No.
Q. Were they destroyed in the firef
A. Yes, sir.
Q. Did you make any claim against the insurance company
for the recovery of their value Y
A~ No, sir.
Q. What else did yon tell the insurance solicitor, if anything, at the time you discussed the matter 'vith him Y
A. At the time he made out the insurance Y
Q. Yes.
A. The fellow come in there soliciting insurance. Of course,
I talked to him about a half hour or probably three-quarters,
and I told him that the slot machines and the frigidaire and
electric victrola didn't belong to me but belonged to different
people, and I told him I was buying stuff from the
page 19 ~ Bear Equipment Company and pointed out the
steam table and stuff, the pie case, a.nd told him
the details of what I had not paid for.
Q. Were all of those articles being purchased from the Bear
Equipment Company?
A. Yes, sir.
Mr. Martin: We call for the contract with the Bear Company. There is a written contract, I understand, which ought
to be in evidence.
Mr. Taylor: We have a copy. The contract has been recorded, I believe, in Corporation Court.
Mr. Martin: This is a copy, isn't it Y
Mr. Taylor: As far a.s I know, it is. It is not the contract
·at ali. This is the invoice for it.
Mr. Martin: May it please the court, I suppose· this is a
copy and will do if you read it in conjunction with the· recorded contract.
Mr. Taylor: Do you want it introduced 1
Mr. Martin: Yes, along with the recorded contract which
is on the back.

Home Insuran~
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By Mr.· Taylor: .
Q. Mr. Miller, I' hand you what purports to be an unexe:cuted copy of contract dated November 24th, but the year is
left blank, and from reading the paper attached it appears
to be 1930, between the Bear Equipment Corporapage 20 ~ ment Corporation and Annie Miller, and there is
· a list attached to that 7
A. Yes, sir.
Q. Is that a copy of that contract, as far as you knowY
A. Yes, it is a copy.
Mr. Taylor: I offer that in evidence, your Honor.
Note: The papers were marked "Exhibit 2".
Mr. Martin: It is understood this goes in with the recordation thereof.
J\{r. Taylor: Get the book and page number.
Mr. Martin: Conditional sales book 121-A, page 238, at
the bottom of the page, Bear Equipment Company-Annie
Miller.
By Mr. Taylor:
Q. You stated you brought to the attention of the solicitor
certain articles enumerated in that list t
A. Yes, sir.
Q. Which were being purchased from the Bea.r Equipment
Company!
A. Yes.
Q. Did the solicitor make any further inquiry of you or
anyone else, as far as you know, of what specific articles
'vere covered by the conditional sales contract 7
A. He told me he would insure the piano, victrola and all
if I wanted to.
page 21 ~ Q. Yon are referring to the articles you didn't
own?
A. Yes.
Q. What did you say as to that?
A. I told him they didn't interest me; they didn't belong
to me.
Q. What did he say with reference to insuring the articles
which you were buying· under the conditional sales contract 1
A. He said it would be all right.
Q. All right to insure them V
A. Yes, sir. He said he could insure the victrola and all if
I wanted it that was in my poesession, in n1y place.

22
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Q. The contract was between the Bear Equipment Company and Annie Miller Y
A. Yes, sir.
. Q. Who is Annie Miller?
A. My wife.
Q. Will you please state the circumstances under which
she made the purchase or executed the contract Y
Mr. Martin: . I object to that. There is a written contract
between the lady and the company, and that is the title.
The Court: I think you can state it.
Mr. Martin: ~{ay I save the point without interrupting, for
convenience f
By Mr. Taylor:
Q. Was she in the restaurant business Y
A. No, sir.
page 22 ~ Q. Was she your partner in that business Y
A. No, sir.
.Q. Whose money was used to finance it?
A. My money.
Q. Was your money used to pay for those a_rticles bought
from the Bear Equipment Company¥
A. Yes.
Q. Since the fire, state whether or not they have been
.paid for in full f
A. TheYj have been paid for in full, yes, sir.
Q. Do you know how much ':vas o'ving on them a.t the time
of the fire?
A. Forty some dollars.
Q. What was the total bill originally f
· A. Two hundred and something.
Q. $255.57, and that includes the financing chargef
A. Yes, sir.
Q. Yon owed forty some dollars on them at the time of the
:fire f
A. Forty some dollars.
Mr. Taylor: Here is the lease on that place, Mr. Martin~
By ~fr·. Taylor:
Q·. Nir. Miller, in wl1ose name was the lease for the premises
'vhich you were occupyingf
page 23 ~ A. In my name.
Q.. ·I hand you a copy of the lease dated N ovem-

·'Holri~'ti~nr~iicer-do.i(v.~ Peter Mille~~'

2s

her 20th, 19SO; between .A.. ·P. Crosby by C. H. Ferrell & C0m.:pany, lnr~orpoFa t~d, as ~~ents f ·
·· A. Yes,· su. ·
· · ·
f .•

•··

, Mr. Martin:. .I want to. ex~ept to that ·as immaterial .for
the' ·same: re8:son. . • • ' .
. ,
.
I' ... •

;

.

I

l3y Mr;· Taylor:: ;
Q. Does that cover the premises 1134 East Brambleton Ave-:nueY
·
A. Yes, sir..
.
Q. And tl1at is where the fi:re, '?~~u~redf
A. Yes, sir.
·
.·
Mr. Taylor: !.introduce that.
Note: The paper was marked. ccExhibit 3".
By Mr. Taylor:
· .·
. Q. I hand you here a copy of
agreement between Yaffey
Brothers and P. Miller, bearing no date, but describing there:..
in one National cash register!
·
A. Yes, sir.
.
Q. $53.00. You were buying that under conditional sales
contract, were you not?
·
A. Yes. sir.

an

Mr. Martin: Objected to. a~ immaterial, and sa.ve the point.
By Mr. Taylor:
Q. State whether it was fully paid fQr before
·
page .24: } the insurance was secured 2
··
A. Yes, sir.
Q. Was that National Cash Register likewise destroyed 7·
A. Yes, sir.
.
Q. And that was bought in your name t
A. Yes, sir.

Note: The paper was marked "Exhibit 4".

By Mr. Taylor:
Q. I believe the license was in the name of Mrs. Miller 7
A. Yes, sir..
Q. Whose mon~y was used to pay for the license?
.A. My money. The reason it was in Mrs. :Miller'::!Q. Whose money was used f

24·
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.A. My money. I went and bought them myself.
- Q. State why 'it was put in her name.
A. The reason I got it in her name, I was arrested for the
Mapp Act and I didn't think I could get soft drink license,
and I got it in her name.
Q. You were ar,rested. Were you convicted or acquitted t
A. Acquitted.
Q. And yon didn't know what effect it would have on your
application Y
A. No.
Q. Was she in any way interested in the business f
A. No, sir.
page 25 ~ Q. Did she have any money in the business T
A. No, sir.
Q. Did she buy any articles used in the business T
A. She went down and bought them for me, but nothing
only what she bought for me.
Q. She didn't use her own moneyf
A. No. She didn't have any money, only what I give her.
Q. She was helping you acquire these articles for use in
the business ; is that right T
A. Yes, sir.
Q. Mr. Miller, I hand yon premium receipt book, policy No.
56185~02, and ask you if that is the premium receipt book
covering this particular policy under which you are suing Y
A. Yes, sir.
Mr. Taylor: I introduce that in evidence.
Note: The book was marked "Exhibit 5".
By Mr. Taylor:
Q. Mr. Miller, what was the total value of. the articles on
the premises on which you secured insurance f
A. The total valnef
Q. Yes. Can you estimate itT I don't mean for you to say
to the exact penny.
A. I guess around about twenty-seven or twenty~eight hundred dollars.
Mr. Martin: We object to that. Here is the appraisal,
made at your request, Mr. Taylor.
Mr. Ta.y1or: I understand that.
page 26 ~ The Court You are suing for the amount of
the appraisal?

J

I

.

:

\ .•

I

'-·'-·

~.

L.1

•\

'l

y ••

.. ~. l

t.

.Home Insurance Co., v. Peter

• ~.

Miller~

25

Mr. Taylor: Yes, ·but! I ·want·to·,show the value was there-.
The Court: Is there ~any question about that 7 ·
.·
· · Mr. Martin: Exeept as to· salvage. There has been an
apj>raisal as to each article.
_· ~~
. _. _. , .·
r The:-Court:: I don't think that has anything to do with it.
Mr. Ta.ylo~: r will ·withdraw the question .
.

i

By Mr. Taylor·:· ··
~
_
.
., 0
Q. Did you see ·the solicitor or any other agent of the insurance company' after ·th:is first ;occasion when h~ took 'the
up with you?
A. I have seen the solicitor, but never seen him especially
come in there.
··
' .' · · ·
-~ · 1 ,
Q. Have you talked to theT·solicitor sinool ·
'J
A. He said, "You will- get the insurance". He said that'
they were writing·the insurance, and "They would give you
$2,500 on what you have got 27• - ·
•·
·
• · · .- •
•
- Q. Was that after the· policy in qtiestion'·was delivered to
you?·
·
A. N'o, before~~ :
;-: .t ··'· - - ., · ··
' Q. Before it was delivered. At the time you had the conversation With the solicitor when he was there in your place
·
the first'tiin~·
·
- ··
page 27 }- A. Yes.
·Q. Did he 'show you a copy of the insurance
policy whicn:· he intended to have written for you f
A. No, sir; .he didt1 't..have arty copy. .
·· Q.' At' that time you didn't know anything about any conditions obtaining? ·
·
··
' A. No, sir. ·
.
- Q: You enumerated several articles ·which· were being purchased from the· Bear Equipment ·company as having been
pointed out to this solicitor? · ·
·
A. Yes, sir ....
- Q. Did'he ask you to point out each and every one of those
articles·! ·
A. No, sir. In the conversation with the insurance man I
told him I had not paid for them, and I had not been opened
up there long, just started in up there, and had not been
opened long, and I told him I had not paid for them but I
was paying for them. I talked with him a good while.
Q. He had ample opportunity to find out exactly what you
'vere buying?
A. Yes, sir.
Q. If he had asked you further would you, or not, have
told him1

~atter
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A. He knew 'vhat I had a contract on.

.

· Q. Did you see anybody else connected with the company

before the policy was delivered Y
A. No, sir, f ha.ve never seen one.
.
Q. Was the policy delivered to you or one of the
members of your family t
.
A. My daughter was there when the policy was brought.
My daughter was working in the day time and I was working
at night.
Q. So yon were not there when it was delivered!
A. I wasn't there, you see.
page 28

~

Mr. Taylor: If your Honor pleases, I would like to call on
the defendant for the production of the proof of loss which
we filed with them, and also the agreement which was executed by a representative of both parties, and wish to intro-·
duce them in evidence at this time.
Mr. Martin: Is this what you mean Y
Mr. Taylor: This seems to be the proof of loss, and this
is the appraisal agreement.
Mr. Martin: Appraising the value Y
Mr. Taylor : Yes, showing the value of $1,066.68, and the
policy has three-fourths value. We introduce them in evidence.
Note: The papers were marked "Exhibit 6".
Mr. Martin: Without waiving objections, your Honor, I
believe the policy has already been put in evidence this morning, but I wa.nt to be sure so I put it in if it has
page 29 ~ not been put in.

CROSS EXAMINATION.
By Mr. Martin:
Q. Yon said the license for the restaurant was in your
wife's namef
A. Yes, sir.
Q. Annie Miller f
A. Yes, sir.
.
Q. When was the license obtained for the restaurant?
A. Well, I opened up a little over a. month or two months
before they were obtained.
·
Q. Did you get the license before or after this policy was
written?
A. Before the policy was written.

.Ho~e. Insurance
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Q. This policy was written May-_ ·.
A. The license wa:s obtained the-before the policy was·
written.
Q. After the license was in your wife's name you got 1;he
policy?
: A. _Yes, sir.
Q. You say you did that because you were afraid they
would not grant license for soft drinks, pr a permit¥
A. I was selling soft drinks and· all and because I had
been arrested for the Map Act and I didn't think I could get
:a soft drink permit and I got them in my wife's name on ac.count of that.
:page 30 }- Q. After the fire did you not get some of the
property back for. salvage, and have you that still
or have you disposed of it 7
A. I have it all right now.
Q. Where is itT
A. In my shop.
- ·Q. All of the stuff T · ·
A. Yes, what was got back.
· ·Q. What was it gotten backt
A. I got some pieces of showcase, the piece of a top of a
counter, I got the gas range, and got a coffee urn, cash register and tables.
Q. Why haven't you d~sposed of those or arranged something about it?
A. What?
Q. Why have you not made some disposition of those, or
arranged something about it, arrangements of some kind T
A. Because I am keeping them there until we coul~ settle
it. They can see them if they want to.
Q. You are allowi·:ng no credit for all of those things you
hold?.
A. Sir.
Q. You are allowing no credit for all of those things Y
A. If they are worth anything to them, they ar-e not to me.
Q. You don't think they are worth anything?
A. No, sir. A lot of stuff w·as toted away and
page 31 }- they would not let me move it. I lost a lot of stuff,
stock and like that. I was scared to take it out
and they would not let me mo'V€ it. It stayed there 60 days.
RE-DIRECT EXAl\fiNATION.

By Mr. Taylor:
Q.. You are speaking of the so-called salvage . property

,.....

•
•

. w:•
...
which you have stored in· a shop hack of you·r residence, I believe!
-.,
·
· .·A. Yes, sir....
"Q . Didn't the appraisors· go there and view itY
A. Yes, sir. · ·· · ·
Q. The condition ·of it was the same ~t that ti.nle as it was
immediat«~ly after :the fire, was it1
·
: . , .·
A. Yes, sit.
Q. They put a valn~tion on itt
A. Right at the s:Qop; ·.
Q. Has it any value at·.all Y· · ·· r
A~ Sir! . ·
Q. Has that stuff· anY. va·lue at ·all f 1 · • ·• ·; ·..
'
A. I would not give $3.00 for all of it.
·Q. It includ-es some tables, cash register and other things Y
A. Yes, sir.
·
· ··
· ·
'·
Q. Nothing: bnt:dunkf
A. It is not even junk.
_
Q. If the insurance company wants it, can they
page 32 ~ have it?
· ··
· ·
·
.·
A. Yes, sir, and I will move it for them. It is
just in my way..

,
sw:o~(~n

MRS. ANNIE MILLER,'.
behalf of the plaintiff, testified~s follows:

··~

JiJxamined by Mr. Taylor:
Q. Y·on are ~Irs .....~nnie Miller, are you not T
A. ·Yes, sir.: ·- · ·
·
· · ··
Q! Yon are the wife of Mr. Miller, the plaintiff in this case 1
A. Yes, sir.
.
Q. Did you have any financial 'interest. in the·bnsiriess which
was being ·conducted· at 1134, East· Brambleton :Avenue; Nor~
folk, Virginia, the restaurant Y
A. No, sir.
Mr. Martin·: :May 1 save 'the s·ame point Without' interrilptingf
· ·
Mr. Taylor: On the ground it is immaterial!
Mr. Martin: On the ground that it is immaterial and that
the written contract is the best evidence, and that no waiver
is shown.
page 33 ~ By !Ir. Taylor:
Q. Did you put any money in that business there
"rheu he purchased the merchandise, furniture or fixtures Y
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A. I did not.
Q. There has been introduced in evidence a contract between yourself and the Bear Equipment Corporation for the
purchase of certain goods, which I understand were used in
that ·business and which were destroyed by the fire. Did you
buy them for your own account Y
A. I did not. My husband went-sent me down to pay the
money on the bill. IIe had gone, went down, and picked the
things out and sent me down to pay the money on the bill, and
that is ho'v come the things to be in my name.
Q. Whose money did you use to pay for them f
A. That was his money. Ife give me the money to do it.
Q. Whose money was it that bought the license?
A. It was his money.
Q. When did the fire occur, do you recall f
A. The 15th of June, a year ago this summer.
Q. The 15th of June, 19311
A. Yes, sir.
Q. You saw the premises after the fire, didn't you?
A. I did.
·Q. Was there anything· left there of any real value or anything that had not been damaged or destroyed T
A. There was not. There was not anything left there any
good at all. Everything wa.S completely destroyed.
page 34 ~ There was odds and ends like a few, ·you know,
piec.es, the leavings, but everything was practically
destroyed.
Q. I understand some of that stuff is still in existence and
stored at your home¥
A. It is all to pieces; not anything that is any good.
Q. I understand you didn't have any money in the business?
A. I didn't ha;ve any money of my own. All the money used
there was his money, and the money tha.t was spent w:as n1oney
that he gave to me to spend, and everything I paid I taken it
down to the Bear Equip:q1ent Company and it was his n1on-ey.
Q. Do you claim any interest in any portion of this merchandise or these effects that were destroyed T
A. Nothing there for n1e to claim, because there is not anything there mine.
CROSS
By

~Ir.

EXA~fiNATION.

Martin:

Q. "\Vithout waiving objections.

When did you and your
husband move to Norfolkf
A. ~Iy husband has been born and raised in Norfolk.
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Q. Wasn't he away for awhile in business!
A. When he was in business f
Q. When did he come back to Norfolk the last timeT
A. I don't remember now.
Q. What year?
A. What year did he come back to Norfolk the
page 35 ~ last timeT
Q. Yes.
A. I don't remember.
Q. Didn't you come with him Y
A. Did I come with him 1 I have never been out of Norfolk..
Q. Was he away from Norfolk then!
A. I don't know what you mean.
Q. Wasn't he in Baltimore T
A. No, he wasn't in Baltimore.
Q. Where was heY
A. He wasn't anywhere.
Q. He has been here all of his life Y
A. He has been born and raised here in Norfolk all of his
life.
Q. He hasn't been away at allY
A. I don't remember. If he has been out of the city he
came back.
Q. I don't mean on trips, but I mean has he ever been in
business out of Norfolk¥
A. No, sir.
Q. When did he start the restaurant business f
A. He opened it up on Thanksg·iving.
Q. Thanksg-iving day, 1930, Thanksgiving before this fire 1
A. Yes, Thanksgiving· before this fire.
Q. Why was the bnisness put in your namef
A. Why was the business put in my name?
Q. Yes.
·
page 36 } A. Well, the soft drink permit was got in my
name and then, of course, the license was bought
in my name.
Q. You had to· have a license .and a soft drink permit both,
did you not?
A. A soft drink permit 1
Q. And a restaurant license?
A. Yes. Must I tell why it was in this namef
By Mr. Taylor:
Q. Yes.
A. Because I applied for them myself because there was
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.

some reason for him not getting the license, the soft drink
licens·e.

I.

By Mr•. Marth;l:
Q. What reason 7
.A. Well, because he was arrested one time forQ. So that is the reason you got the soft drink license or
th~ permit in your name T
.A. Yes, sir.
.
Q. Didn't you also get the restaurant license in your name f
.A. No, sir, I didn't.
·Q. Who didf
A. I didn't buy the restaurant license.
·Q. In whose name were they bought 7
A. My name.
·
Q. In your name Y
A. Yes.
page 37 } Q. So you went down and got the soft drink license, and went into court to show yourself as the
person who wanted the soft drink license?
A. I went down there for them.
Q. You went in person, didn't you?
A. Sure, I went down there.
Q. As to the restaurant license, you didn't go in person
but your husband went and got them ahd his money paid forA. And his money paid for it all.
Q. He got the restaurant license in your name, did he not?
A. Yes, he got them in my name.
By Mr. Taylor:
Q. And he got them in your name for the reasons state'tl Y
A. He got them in my name for the reason stated. My
husband can explain to you better than I can the reason he
got them in my name.
~Ir. Taylor: That is all right. I might say he has already
stated it, Mrs. Miller.

By Mr. }fartin:
Q. You stated that you paid certain money. Was it paid
by check or in cash?
A. Cash.
Q. Did you have a bank account f
A. No..
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MISS EULA MILLER,
sworn on -behalf of the plaintiff, testified as fol-

lows:
Examined by Mr. Taylor:
Q. Will you please state your namef
A. Eula Miller.
Q. You are the daughter of Mr. Peter Miller, are yon nott
A. Yes, sir.
Q. Who sits here by me. Miss Miller, did you at any time
assist Mr. Miller in th~ operation of the restaurant on Brambleton Avenue about a year agoY
A. I worked every day.
Q. Did you run it in the day tim-e f
A. I opened up in the day time and he closed at night.
Q. Do you recall an occasion when the representative of the
insurance company came to the restaurant, and whether or not
you had a conversation with him!
Mr. ~1:artin: May I save the point as to this witness .without interrupting, your· Honor Y
By Mr. Taylor:
:Q. Do you recall such occasion f
A. Yes, sir.
·Q. Do you know the name of the man who came T What was
the name ·of the representative Y
A. No, sir, he never told me the name.
Q. Did you have a conversation with himf
A. Yes, sir.
paSJJ 39 ~ Q. What was the subject matter of that conversation?
A. He wanted to know 'vhat belonged to us in the restaurant and what didn't belong to us.
Q. Do you know what his purpose 'vas in coming there?
· A. He was to make out insurance. He had-he wrote down
everything I told him on a piece of paper.
Q. At that time the policy had not been delivered, had itt
A. No, we didn't get it then.
Q. What did you tell him then 1
A. I told him some things was ours and some ·were not.
The steam table, coffee urns and other things, the Bear Equip··
n·ent Company-that we bought them from the Bear FJquip··
ment Copany and they were not paid for.
Q.. You told this mau that at that time?
A. Yes, sir.
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Q. Did he ask you any questions about it as to how much
was owing on those articles?
A. Did not, no, sir. lie just wrote down everything·, and
ask-ed me about different things in the place and I told him
what he a.sk-ed me.
Q. You attempted to answer all.of his questions with reference to the nxtures and furniture in there'
A. I answered all he asked.
Q. Do you recall about when that conv-ersation took place,
Miss Miller, how long after the restaurant was opened?
A. Well, now, I don't remember that.
page 40 ~ Q. Was anybody else present in the restaurant
at the tim-e, that you recall?
A. There was people coming in and going out.
Q. You mean customers 1
A. But nobody in there to be close to the conversation but
myself.
Q. Yon were in charge then?
A. Yes, sir.·
Q. Do you know to whom the policy was deliv-ered Y
A. To me.
Q. It was delivered to you 1
A. Yes, sir.
Q. Was anything further said by the agent of the insurance company a.t the time the policy 'vas delivered to you Y
A. No. He just ·brought it in one da.y, and I forget what
I paid him. I don't r-emember now what the amount was, but
I paid him. I paid him when he brought the policy that time.

CROSS

EXA~IINATION.

By }.ifr. }.fartin:
Q. Without 'vaiving objections: The fire was about three
weeks after you got the policy delivered in your hands, wasn't
it?
A. I can't say exactly that.
Q. The 15th of June is the rig·ht dat-e of the fire Y
page 41 ~ A. Yes, sir.
1\fr. Taylor: That is our case, your Honor.

E. A. WILSON,
sworn on behalf of the defendant, testified as follows:
~fr. 1\Iartin: I put this evidence on without waiving the
points I have saved, your Honor.
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By Mr. Martin:
,
Q. Tell the court and jury yonr name and where you live.
A. E. A. Wilson; I live at 734 Mozart Avenue, City.
Q. What. is your connection with the Home Insurance Company!
A. I have been doing soliciting for them.
Q. You were, were you not, the solicitor who solicited Mr.
Peter Miller for some fi"'dures, etc., mentioned in a policy here
that I sho'v you, $1,000.00 policy f
A. Yes, sir. Yes, I wrote the policy.
Q. · 1134 East Brambleton Avenue t
page 42 }- A. Yes, sir.
Q. You wrote the policyT
A. Yes, sir.
Q. I want to know, when you wrote the policy, whether any
information of any kind was given you by Mr. Miller or anybody else to the effec't that he didn't own the property?
A. I didn't ask the question. I never go into that. In fact,
I figure it is not my business. I ask who is the proprietor,
the lady or the gentleman of the house, and when I start to
writ·e the application, if I am succe·ssful, I ask, ''What name
do you want it put in''. I never ask who owns -the property.
I figure it is not my business and it is kind of embarrassing
question, to ask people who owns their household goods if I
am talking· with the lady or the gentleman of the house.
Q. Was there anything said about the fact that they were
buying from the Bea.r Equipment Corpo1~ation on the installment plan, or anything like thatY
A. No, sir.
Q. Did you ever hea.r anything like that until today?
A. Never asked the question, no, sir.
CROSS EXAMINATION.
By Mr. Ta.ylor:
Q. How many trips did yon make to Mr. Miller's place of
businessf
page 43 ~ A. Before I wrote the policy t
Q. Yes.
A. I wrote it on the first trip I talked with him. I wrote
it on that trip, if my men1ory serves me. I had been in and
out of the place several times.
Q. I mean with reference to this particular policy?
A. If I remember correctly, the first trip, ·on the first trip.
Q. How long did you remain there on the premises.!
A .. I could not tell you.
·
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Q. Did you sta.y there five minutes or an hour Y
A. I could not tell yon to save my life, sir. I probably1 don't knolv. I don't know how long I stayed there because
I never keep an account of those things, when I make a call.
I always try to close it up as soon as possible.and get away
.as soon as -possible.
·
Q. You don't do that until you get the neeessary information to write the policy1
·
A. I don't know how long-it tookJ a.nd I don't know how long
I stayed there..
Q. You talked with Mr. Miller, I understand t
A. Yes.
Q. You didn't inquire as to. ·who was the owner of the mer-chandise a.nd eff.eets t
A. I asked for the proprietor, just like I go into anybody
else's house. I would ask for the lady or the gentleman of
·
the house and then when I start to write the policy
page 44 ~ I ask whose nain.e it shall be put in. Very often
people insure furniture in their wives' names.
Q. You don't recall how long you remained there talking
fo Mr. Miller 1
A. No, I don't.
Q. Yoil write quite a few of those industrial policies t
A. Yes, when I am able to g-et out and work on it.
Q. It is pretty hard to remember the details of all conver~;ations that take place between you and the various. people
you insure; is that true!
.
A. I gene-rally have the same line of conversation with all
customers -that I try to write.
Q. The policy as written in this case is just one which this
particular branch of the Home Insurance Company is authorized to write, $1,000.00, isn't it!
A. I think so, yes.
·
Q. Do you rernernher any conversation you had with Mr.
Miller· on this oecasion!
A. Nothing, only a line of protection for the place.
Q. You went there and sought him out, did you not?
A. What?
Q. You went there to see him about insurance 7 He didn't
call you or ask you to eome'
A. No, sir. I went in and asked for the proprietor and I
'vas pointed out to Mr. ~filler.
Q. You closed the deal the same day, on that one
page -45 } visit?
A. I am positive I did.
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Q. But you don't rooall the details of anything that transpired while you were there and how long you stayed Y
A. No, sir.

By the Court :
Q. Did I understand you to say you write the policy right
there?
A. I take the application.
Q. Was there any application ·in this case?
A. There is always a form of application, yes, sir.
Q. Did he sign the application!
A. No, sir.
Q. You just 'vrite down on this form of application the information. That is just your memorandum of what you are
going to doY
A. Yes, sir.
Q. And then you take it back to the home office or the office here and a policy would be written out, and you take the
policy to the Insured and collect the premium and go on?
· A. No, sir. In my case I am the solicitor. I take the application. I turn the application into the office, the branch
office here, and then the application is sent away and there is
a policy issued and given to the regular collector in that district and I have no more to do with it then.
By Mr. Martin:
Q. The policy is sent .back either by mail or a
page 46 ~ collector? ·
·
A. Yes, sir.
By Mr. Taylor:
Q. You are an employee of Mr. Holmes, the superintendent
of the local branch of the Home Insurance Company, are you f
A. Yes, sir.
Q. You answer directly to him, do you not, in your work,
and make your reports to him 7
A. My reports are made direct to him in his office.
Q. There is no intermediary you have to answer to, but directly to Mr. Holmes and he is in charge of the industrial
branch of the Honi.e Insurance Company for this particular
locality and elsewhere, isn't he f
·
A. As far as I kno,v, he is.
Q. In the course of your duties it is encumbent upon you
to g·et the necessary information on which a policy of insurance can be issued, isn't it Y
A. Yes, sir.

Home Insurance Co., v. Peter Miller.

37

Q. And you have to discuss the situation with prospects in
order to ascertain wha.t their interest is in the property insured, do you not?
A. No, sir, I don't do that.
Q. Who does that?
A. Why, I could not tell you. It is not a question-it is up
to me to know-I go to the person's house and ask for the
propri-etor, the lady or gentleman of the house, and when I
talk them in the notion of taking out fire insurpage 47 } a.nce then I ask whose name it shall be put in.
Q. You are then interested in getting the policy
writtenY
A. Yes.
Q. Regardless of the conditions prevailing 7
A. I hav-en't got anything to do with it.
Q. Does the company have an inspector!
A. For that purpose.
Q. And. they go to see if there is suf.ficient in the way of
property to justify a policy~ The assumption is, when such
a poliey is written, there is suffici-ent property there to justify
the writing of it f
- A. Well, I don't know. I never had anything to do with
that end of it.
Q. I understand that, but if a. policy is not written it is
due to the faet there is not sufficient property there to justify
the writing of one 1
·
A. Well, that is up to the inspector, you know. I haven't
anything to do wtih it.
Q. Were any articles pointed out to you as not belonging
to Mr. Miller, the proprietor of the restaurant!
A. Not that I know of.
Q. You don't recall that f
A. No, sir.
Q.. You don't recall any articles in the premises when you
went there to write insurance?
A. Tables, fixtures, chairs and other utensils genpage 48 } erally used in a restaurant.
Q. Do you remember a player piano, frigidaire
and slot machine, such as that?
A. If they were there I didn't pa.y any attention to them.
Q. You didn't pay any attention to itt .
A. No, sir. ·
Q. And if you were told they didn't belong to the proprietor, it is fair to say you didn't pay any attention to that either?
A. I never asked the question and if ~fr. ~filler told me that
I don't remember anything about it.
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.Mr. Taylor: That is all, sir.

J.P. COOKE,
sworn on behalf of the defendant, testified as follows:
Mr. Martin: May it please the court, I am putting on all
of my evidence without waiving the points.
By Mr. Martin:
.
Q. Mr. Cooke, tell the jury, please, your name and where
yon live?
A. J. P. Cooke, and I live in Norfolk.
page 49 } Q. You are inspector for the Home Insurance
Company, are you not f
A. Yes, sir.
Q. I want to know whether, in your capacity as inspector,
you went to 1134 East Brambleton Avenue in 1931 to see about
the writing of a policy that w·as issued by your .company,
which policy I show you.
A. I did.
.
Q. Did you go in the premises there 1
A. Yes, sir.
Q. Did you see the stuff in the premises f
A. Yes, sir.
Q. And determine that it would justify a $1,000.00 policyf
A. Yes, sir.
Q. I wa.nt to know whether anybody told you that any of
the property didn't belong to l\1r. :Miller or that there was
any installment contracts regarding any -of the property..
A. They did not.
Q. Did you ever hear of any such claim before todayt· .
A. No, sir.

CROSS EXAMINATION..
By Mr. Ta.ylor:
Q. With whom did yon talk when you went to the premises f
A. I disremember now whether it was Mr. or Mrs. Miller..
I don't recall the name now, but it was not gone·
pag-e 50 ~ into at all as regarding the ownership of the prop•
erty at all.
·
Q. Do you remember definitely about going there?
A. Yes, sir.
Q. You remember definitely the conversation you had when
you got there; is that right t
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A. I merely asked the:m if they had made application for
fire insurance and they informed me they had.
Q. What were you doing up th·ere if you had to ask if he
had made application?
.
A. I was sent up there by Mr. Holmes.; I am sent out on
applications that are given to me.
Q. They are giv.an to you by Mr. Holmes, the superintendent!
A. Yes, sir.
Q. .And you go outA. And pass upon it or decline it.
Q. In this particular case you passed it because the policy
was written?
A. Yes, sir.
.
Q. You don't remember who you talked to when you got
there1
A. No, sir..
Q.. You. don't remember whether it was a ma.n or W()m.an Y
A. No, sir.
·
Q. Do you remember in what part of the premises you
talked to this party!
A. In the restaurant.
Q. In the front part or backt
page 51 } A. The front part.
Q. How long did you stay there on the occasion
l()f this trip?
·
.
A. I don't think I was there more than about ten or fifteen
minutes.
Q. There were quite a few articles in there. Did you make
a. general survey of it to see if there was $1,000.00 worth of
stuff?
A. That justifies it, yes.
Q. Yon only stayed there a short time?
A. Yes, sir. I inspected the premises regarding the chimneys, flues, ete.
.
Q. Do you recall the date· on which you went there?
A. No, sir, I don't.
Q. Do you remember the month'
A. No.
Q. Do you remember the. year Y
A. I think it was in 1931.
Q. You don't remember whether it was winter or summer,
do you, sir?
A. No, I don't recall.
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GEORGE F. HOLMES',
sworn on behalf of the defendant, testified as fol-

Examined by Mr. Martin:
Q. Tell the jury, please, your name, age and occupation Y
A. George F. Holmes, 611 ·Carolina Avenue, 47 yea.rs old,
superintendent of the Home Insurance· Company, industrial
department, also adjuster for them.
Q. How long have you been with the Home Insurance Company?
A. More than 15 years.
Q. You ar€ in charge in Norfolk, a.re you not?
A. Yes, sir.
Q. I want to know whether solicitors have any authority
to waive any provisions in the policy or to represent the company or act in any line except in solicting.

Mr. Taylor: I object to that, your Honor. I think it is a
question of law.
The Court: He can state whether the company has given
him any authority.
A. I hand each solicitor a typewritten copy of the rules
that he follows and that contains, among other things, that
all applications will be inspected by s·omeone from the office.
That is the rule, that they have no authority, and understand
they have no authority, to waive anything in the policy.
By Mr. Martin:
Q. How about the inspector; has he a.ny right to waive any·
thing in the policy at all f
pag~ 53 ~
A. The inspector knows it more thoroughly tl1an
the solicitor, and he gets the list above named.
Q. He knows they have no authority, too?
A. Yes, sir.
Q. Did you ever hear of this claim being asserted by Mr.
Miller, about the waiver of this clause, until this morning·
when 1\Ir. Taylor stated it Y
A. If I had known it I would hav:e· had these gentlemen here
this morning.
Q. So we had the matter postponed Y
A. Yes, sir.
Q. So you could send for them?
A. Yes, sir. I 'vent for them myself.
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Mr. Martin: He i8 with you.
Mr. Taylor: No questions.

By Mr. Martin:
Q. Just: one more question, please, sir. In the matter of
the filing of the p·roof of loss that was put in evidence, all
that w·ent through, did it not?
A. Yes.
Q. Anyway, you heard nothing of this claim until this morning?
A. No, sir; that is, the waiver. Of course, I knew the· claim
had been filed.
By Mr. Taylor:
Q. You knew claim was being asserted against
page 54 ~ your company in accordance with the terms of the
policy?
A. Oh, yes ; very w·ell aware of that all the time.
Mr. ~Iartin: We rest.
Mr. Taylor: That is the ease, your Honor.
page 55}

And the following instructions shown as granted
were all the instructions which were granted in this
case, the instruction marked "1" being granted on request of
plaintiff, to which defendant excepted on the grounds hereinafter set forth, and the instructions marked "D", "E" and
"F", being· granted at requ-est of defendant after other instructions offered by it had been refused, except that the
words "or its agent" in instruction "D" w-ere inserted by
the court over the exception of defendant ; and instruction
''E" as offered had at its end the words "and was authorized by the company to agree to this", which words were cut
out by the court over the exception of def-endant, to-wit:
pag·e 56}-

1.

The Court instructs the jury that if they believe from the
evidence that the defendant's agent was told that some of the
articles intended to be insured under the poli~y in guestion
were being purchased under a conditional sales contract, and
they further believe from the evidence that as between the
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plaintiff and his wife the ownership of the articles was in .good
faith in the husband, and that thereafter said policy was ex- .
ecuted and delivered to the plaintiff, that the premiums were
paid thereon and that while said policy was in effect, the plaintiff herein sustained loss and damage by fire to the property covered by sa.id policy, they shall find their verdict for
the plaintiff in the ·sum of $800.00. .
,

D.
The Court instructs the jury that if they believ-e from the
evidence that the property under contract with the Baer Company was intended· to be insured but without the insurance
company or its agent knowing of the contract with Baer and
consenting thereto, then the whole policy is void, and it is the
duty of the jury to :find for the defendant ..
E ..
The Court instructs the jury as to the claim of plaintiff that
defendant's agent was informed that certain goods were under conditional sales contract, the burden is upon the plaintiff
to prove by a preponderance of the ev:idence that the agent
was given this information before the contract was issued,.
and agreed to it..

F ..
The Court instructs the jury that tl1e burden is upon the
plaintiff to prove his case by a preponderance of the evidence..
The following instructions marked A, B, and tJ
were offered by defendant, and each of them was
refused by the court, and thereafter without waiving its exceptions defendant offered the instructions which were
granted on its request as aforesaid, to the refusal of each of
which following instructions the defendant duly excepted on
the g-rounds hereinafter shown, to-wit~
page 57 ~

page 58~

A ..

The Court inst1·ucts the jury to find fo.r the defendant ..
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B.
The Court. instruC-ts the jury that there can be rio recov·
ery in this case for any articles which were not solely and nneonditionally owned by the plaintiff a.t the time the insurance
poli-cy was taken and at the time of the fire.

c.
The .Court instructs the jury as a matter of law that the
plaintiff is not entitled to recover for a.ny loss of the articles
included in the contract with Baer Equipment Company.
page 59 } OBJECTIONS. AND EXCEPTIONS. TO INSTRUCTIONS.
Mr. Martin: The defendant ex:eepts to the granting of In·
struction No. 1 on the ground that there is no evidence to support a verdict for the plaintiff, that the evidence shows. the
contract between the Bear Equipment Company and the wife,
that the ·title remained in the Bear Equipment Company until
after the poli-cy was written, indeed, until after the fire, and
that the testimony of the plaintiff himself shows tha.t he told
the agent that he wa.s. buying the property from the Bear
liJquipment Company and not that his wife was buying it, and
'vas in part "I told him I was buying the equipment from the
Bear Equipment Company and pointed out the steam table,
pie case, and told him the details that I had not paid for", and
if everything should be true that the plaintiff claims, it showed
there was no waiver a.s to the wife ha:ving the· contract with
the Bear E1quipment Gompany, and because the evide~ce
shows no waiver nor estoppel of the def.endant, and both the
plaintiff's t-estimony and his sworn statements in writing after
the loss show that he never intimated that his wife had a.ny
contract with the Bear Equipment Company or was concerned
at all, but steadfastly hid this matter of the wife.
The defendant excepts to the refusal of the· court to grant
Instruction A asked by the defendant on the ground that in
this -case the matter is controlled by written instrupage 60 } n1ents, to-wit, the policy -of insurance and the contract with the Bear Equipment Company, there being no evidence which will in anywise avoid or change those
\vritten instruments or cause any estoppel or waiver thereof.
The defendant does not waive his exception to the grant-

e
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ing_ of the plaintiff's instructions, and to the refusing of def~ndari.t ~s Instruction A, and offers Instruction B to protect
itself-·under the rulings of ·the eourt- against it as to this instruction..

The defendant excepts to the refnsal to grant Instruction
B on the ground that this instruction correctly states the law
and is applicable under the evidence, and tha.t the written
policy and the written contract with the Bear Equipment .Company are definite on this subject.
The defendant excepts to the refusal of the court to grant
Instruction 0 offered by it on the ground that his h:; a correct
statement o.f law and- is applicable under the evidence, and
that the written contract with the Bear Equipment Company
definitely shows that the contract was made with the 'vif·e and
title reserved in the Bear Equipment Company until not only
after the insurance policy was issued, but even until after the
fire.
The defendant excepts to the insertion in Instruction D of
'the words "Or its agent", in the third line, on the ground
that the evidence does not show any authority in the sup~
posed agent to waive the rights of the· company nor
page 61 ~ to estop the company, the defendant.
The defendant excepts to the cutting out from Instruction E of the words, ''And was authorized by the company to agree to this'', on the ground that the evidence shows
that the solicitor or inspector was neither authorized to waive
anything for the company nor estop the company.
page 62 ~

And having hea.rd the foregoing evidence and the
instructions stated herein as granted and argument of counsel, the jury rendered a verdict for the plaintiff
for $800.00 damages, which the defendant moved to set aside
as contrary to the· law and the evidence and not supported by
the evidence and plainly wrong, and for errors of law on the
trial of the case, and on the same grounds moved that the
verdict be set aside and final judgment entered for defendant,
but the court overruled each of these n1otions of defendant
and entered judgment for the plai~tiff on said verdict, and
to each of these rulings and entering judgment the defendant duly excepted, and prays that this its bill of exceptione
No. 1 may be signed, and made part of the record, which ie
done in due time this 11th day of November, 1932, after it
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duly appeared in writing that plaintiff had been given proper
notice of the time and place ·of presenting this bill of exceptions.
RICHAR-D MciL·WAINE,
Judge of said Court.
A copy-Teste:
RICHARD },felLW AINE,
Judge of said Court.
page 63 } Virginia:
In the Court of Law and Chancery of the City of Norfolk.
Peter Miller
vs.
.
The Home Insurance Company.
BILL OF EXCEPTIONS NO. 2.

Be it remembered that on the trial of this case during· the
introduction of evidence, defendant objected to the evirlence
of each of' plaintiff's witne~ses as to oral conversations with
agents of defendant, as shown in bill of exceptions No. 1 in
this cas-e, on the grounds that the policy of insurance was
in writing and under the parole evidence rule oral evidence
could not be brought in, a.nd that parole evidence of this kind
contrary to the face of the po~icy, could not waive the provisions of the policy, but the· court overruled each of these
exceptions and let in the evidence before the jury along this
line, a.s shown in bill of exceptions No. 1, to each of which
rulings the defendant at the time duly excepted on said
grounds, and prays tha.t this its bill of exceptions No. 2 may
be signed and made part of the record in this case, which is
done in due time this 11th -day of November, 1932, after it
duly appeared in writing that the plaintiff had been given
proper not~ce of the time and place of presenting the same.
RICHARD MciLWAINE,
Judge of said Court.
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page 64 ~ Virginia:

In the ·Clerk's Office of the Court of Law and Chancery of
the City of Norfolk.
I, W. L. PRIEUR, JR., Clerk of the Court of Law and
Chancery of the ·City of Norfolk, do hereby certify that the
foregoing and annexed is a true transcript of the record in the
suit of Peter Miller, Plaintiff, v.s. The Home Insurance Company, Defendant, lately pending in said Court.
I further eertify that the said copy was not made up and
completed until the plaintiff had had due notice of the mak- ·
ing of the ·same and the intention of the defendant to take
an appeal therein.
Given under my hand this 17th day of November, 1932.

W. I.J. PRIEUR, JR., Clerk.
Fee for this record $17.50.
A Copy-Teste :

H. STEWART JONES, C. C.
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