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IN THE

Supreme Court of Appeals of Virginia
. AT RICHMOND.

Record No. 2653

GUY DIGGS
versus

COMMONWEALTH OF VIRGINIA.

PETITION FOR A WRIT OF ERROR AND BRIEF IN
SUPPORT THEREOF.

To the Honorable Chief Justice and Associate Juvstz'ces of
the Supreme Court of Appeals:

BRIEF STATEMENT OF THE MATERIAL PROCEED-
INGS IN THE LOWER COURT.

This matter came on to be heard in the Circuit Court of
Elizabeth City County, Vzrgzma, on an appeal from the
Juvenile and Domestic Relations Division of the Trial Jus-
tice’s Court of Elizabeth City County. Counsel for the de-
. fendant made a motion to quash the warrant on the grounds
that it was not issued in accordance with Section 1937, Code
of Virginia. The Court overruled the motion. Whereupon,
counsel excepted, and the Court proceeded to hear the matter,
without a jury, fining the defendant five hundred dollars, as
will appear from the Record. -

There are three errors assigned and the questions involved
wn this appeal are whether or nmot a wife may obtein an
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" ordinary criminal warrant against her husband for alleged
non-support, in complete disregard of Section 1937, Code of
Virginia; whether or not the father can be required to sup-
port his female child seventeen years of age when the Code
of Virginia, Section 1936, says *“ * * * under the age of seven-
teen years’’ ; and, whether or not from the fact in the case the
evidence is sufficient to warrant a conviction for non-support.

Your petitioner, Guy Diggs, respectfully represents that
he is aggrieved by the final order of the Circuit Court of
Elizabeth City County, Virginia, entered on the thirteenth
day of April, 1942,'in a certain prosecution by the Common-
wealth upon a warrant from the Juvenile and Domestic Re-
lations Division of the Trial Justice’s Court of Elizabeth
City County.

A duly authenticated transcript of the record is herewith
submitted as a part of this petition.

References are to be the top paging of the transeript of
the record.

THE FACTS.

On the twenty-second day of December, 1941, Gladys Diggs,
the wife of the petitioner, secured a warrant for his arrest
for non-support. At that time both of the minor children
were living with Gladys Diggs. The matter was heard in

the Trial Justice’s Court and was appealed to the Cir-
2% cuit Court of Elizabeth City County. *No petition or

affidavit of any kind was ever filed by Gladys Diggs be-
fore the warrant was sworn out against Guy Diggs.

ASSIGNMENTS OF ERROR.
First Assignment of Error.

The Court erred in overruling the motion to dismiss the
warrant because the proceeding should have been by peti-
tion of the wife (Record, pages 4 and 7-11, inclusive).

Argument, .

Section 1936 of the Code of Virginia makes any husband
who, without just cause, deserts or neglects or refuses or
fails to support and maintain his wife or female: child under
the age of seventeen years guilty of a misdemeanor. How-
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ever, Section 1937 of the Code states very clearly how the
matter is to be brought to the attention of the Court. The
material portion of Section 1937 says:

‘‘Except as hereinafter provided, no warrant of arrest shall
issue against any person coming within the terms of this
act, but all proceedings shall be instituted upon petition as
aforesaid. 'Provided, however, that upon affidavit of the
wife or other person that there is reasonable cause to be-
lieve that the husband or father is about to leave the juris-
diction of the court with intent to desert said wife, child or
children, any justice of the peace of said city or county may
issue his warrant for such person returnable before such
court.”’ ‘

In the instant case no petition was filed by the wife, nor

any affidavit made of any kind, she merely went to a justice

of the peace, as she had done on numerous occasions

3% prior to that, and obtained *an ordinary ecriminal war-

rant for the arrest of Guy Diggs for non-support. This

is the very thing that the Legislature intended to prohibit

because it would serve to bring about a disruption of the

marital relationship. Upon a careful examination of the evi-

dence it can be clearly seen that that is exactly what has
happened in this case. '

Counsel has examined most of the non-support cases in Vir-
ginia since the enactment of Section 1937, or similar statutes,
and finds that in all of them the warrant was issued upon the
wife’s petition or affidavit. In Patnter v. Commonwealth, 140
Va. 459, it is said on page 461:

. ““This warrant was issued by the judge of the circuit court,
upon the wife’s petition, in conformity with and by authority
of the act entitled ‘‘an act to amend and re-enact an act en-
titled an act making it a misdemeanor for a husband to de-
sert or neglect his wife or for a parent to desert or neglect
his children; ete., * * * Acts 1922, page 842.”’ (Italics mine.)

This is now Sections 1936 and 1937, Code of Virginia.
] In Butler v. Commonwealth, 132 Va. 609, it is said on page
11:

““The warrant upon which the defendant was tried was is-
sued upon the complaint and affidavit of Lillian Butler,
wife of the defepdant, * * * .’ (Italics mine.)

In 22 C. J. S., Section 301, it is said on page 456:
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¢“Subject to the rights secured to a person accused of crime
by the provisions of the constitution, the legislature may in
general provide for preliminary hearings or investigations,
prescribe the conditions to be fulfilled before a warrant can
be issued, and regulate complaints in criminal cases.”’

sk » 3 #* =

“Stafutory requirements respecting the commencement of
a criminal action must be strictly followed.”’

4* *Citing the cases of:

Sunderlin v. Ionia County, 78 N. W. 651, 119 Mich. 535.

State v. McCaffrey, 37 A. 234, 69 Vt. 85.

Hawkins v. State, 101 So. 514, 20 Ala. App. 285.

McSwane v. State, 165 N. E. 319, 200 Ind. 548.

In re Harrand, 236 N. W. 869, 254 Mich. 584.

State ex rel. Juhl v. District Court of First Judicial Dist. in
and for Jefferson County, 84 P. 2d 979, 107 Mont. 309, 120
A. L. R. 353.

Consequently, it will be seen that the jurisdiction of the
court in these matters depends upon the procedure as well as
upon the facts in the case.

Second Assignment of Error.

The Court erred in requiring the defendant to pay the five
hundred dollars to his wife at the rate of twelve dollars per
week for the support of herself and. her infant child, on the
grounds that the evidence is that Virginia Diggs, the female
child now living with the mother, is seventeen years of-age’
(Record, page 15).

Argument,
Under Section 1936 of the Virginia Code, the evidence
must be that the female child is under the age of seventeen.
In 46 C. J., Section 222, Parent and Child, it is said:

“‘The age of the child, as being within the age prescribed by
the statute, must be proved.””
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5* *Citing Williams v. State, 102 Tex. Cr. 406, 278 S. E.
206.

Third Assignment of Error.

The Court erred in overruling the motion to set aside its
decision and grant the defendant a new trial, on the grounds
that the Court’s decision was contrary to the law and the
evidence. (Record, page 4).

Argument.

‘When the defendant left the home of the prosecuting wit-
ness there was no intent on his part to desert her because
shortly after he left, in August of 1941, she obtained a war-
rant for his arrest for non-support, and the judge dismissed
the warrant (Record, page 14). Subsequent to that, he did
send groceries to his wife but, apparently, it was not enough
to satisfy her. .

In 30 C. J., Husband and Wife, Section 921, it is said:

“‘The necessary ingredients of the statutory offense of this
character are an abandonment of a wife by her husband with-

out cause, or a willful neglect or refusal of husband to main-

tain or provide for the wife, or both, with the requisite
criminal intent.’’

The warrant (Record, page 1) charges that the defendant
““Unlawfully has failed to support his wife the said complain-
ant and their two minor children whom he deserted in desti-
tute circumstances.”’

There is no evidence that the prosecuting witness was in
destitute circumstances at the time she and the defendant
separated.

The defendant has made it quite clear (Record, pages 15

and 16) that his wife, Gladys Diggs, made it impossible
6* for him to live with her *because of her having him ar-

rested so many times for non-support and everything
else. The defendant testified that he was sending something
to eat to his wife the best he could but that his wife just isn’t
satisfied. ’ :

In J. J. Mercardo, Jr., Appt., v. State of Texas, .... Tex.
Crim. Rep. ...., 218 S. W. 491, 8 A, L. R. 1312, it is said:

“The term ‘wilful’ has been often defined by our courts,
and as applied to this statute we think means not only with
evil intent and malice, but that it also implies a set purpose
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and design. Justification is defined as a sufficient lawful rea-
son why a party did or did not do the thing charged.’’

Therefore, because of the errors herein complained of and
assigned, your petitioner prays this Honorable Court that a
Writ of Error to said judgment may be granted him, and that
such judgment may be reviewed and set aside and a new
trial granted your petitioner. ‘ ‘

In accordance with Section 7 of Rule 9 of the Rules of the
Supreme Court counsel for the petitioner desires to state
orally the reasons for reviewing the decision herein com-
plained of.

" Your petitioner adopts this petition as his original brief.

Most respectfully submitted,

GUY DIGGS, Pétitioner.
By: WILLIAM DAVIS BUTTS,
His Attorney.

T *CERTIFICATE OF COUNSEL.

I, William Davis Butts, a practicing attorney duly quali-
fied to practice in the Supreme Court of Appeals, do hereby
certify that in my opinion it is proper that the decision com-
plained of in the foregoing petition should be reviewed by
the Supreme Court of Appeals of Virginia.

WILLIAM DAVIS BUTTS,
A practicing Attorney in the Supreme Court.

" WILLIAM DAVIS BUTTS,
Attorney At Law,

549—25th Street,

Newport News, Virginia.

CERTIFICATE OF MAILING COPY OF PETITION TO
OPPOSING COUNSEL.

I, William Davis Butts, do hereby certify that I did at the
. same time this petition was mailed, mail to J. Wilton Hope,
Jr., Commonwealth Attorney, Elizabeth City County, Hamp-
ton, Virginia, he being opposing counsel, by registered mail,
a copy of the within petition for a Writ of Error and Brief
in Support Thereof, and, in accordance with Section 4 of
Rule 9 of the Rules of Supreme Court of Appeals of Vir-
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ginia, mailed him a letter stating that the Petition for a Writ
of Error and Brief in Support Thereof was being mailed
to M. B. Watts, Clerk of the Supreme Court, Rlchmond Vir-
ginia, and requesting him to hand said petltlon to The Hon-
- orable C. Vernon Spratley, Associate Justice.

WILLIAM DAVIS BUTTS,
Counsel for Plaintiff in Errer.

Received August 10, 1942.
o | M. B. WATTS, Clerk.
Received Aug. 26, 1942.

C. V.S.

8* *September 8, 1942. Writ of error and supersedeas
awarded by the Court. Bond $600.

M. B. W.
RECORD

Pleas before the Circuit Court of Elizabeth City, County,
Virginia, May 20th, A. D. 1942.

Be it remembered, that heretofore to-wit: A warrant of
Arrest was issued by a Justice of the Peace and tried by the
Trial Justice of Elizabeth City County, in the case of the
Commonwealth of Virginia ». Guy Diggs, charged with non-
support of his wife and children, in which the defendant was
convicted and appealed to the Circuit Court of Elizabeth
City County.

‘Which warrant is in words and figures as follows, to-wit:

Appealed

State of Virginia,
County of Elizabeth City, To-Wit:

To Any Sheriff or Police Officer :
‘Whereas, Gladys Diggs, 58 Marypeake Blvd. Aberdeen has

this day made complaint and information on oath before me,
J. RUSSELL HOSIER, Justice of the Peace of the said
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County, that Guy Diggs, 2212 Madison Ave., Newport News,
Va. in the said County since the 28th day of Sept. 1941:
Unlawfully has failed to support his wife the said Complain-
ant and their two minor children whom he deserted in desti-
tute circumstances.

These are, therefore, to command you, in the name of the
Commonwealth, to apprehend and bring before the Trial Jus-
tice Court of the said County, the body (bodies) of the above
accused, to answer the said complaint and to be further dealt
with according to law. And you are also directed to summon
.............. Color ........... Address ................

as witnesses.
page 2} Given under my hand and seal, this 22nd. day of
December, 1941.

J. RUSSELL HOSIER (Seal)

Upon the ﬁack which appears the following words and fig-
ures, to-wit: ,

"1/16 Docket No. B-1486—County
3P. M. . ‘

Commonwealth—Appealed
Warrant of Arrest

Guy Diggs
2212 Madison Ave.

Executed this, the 12th day of Jan. 1942. E. W. Coving-
ton, Co. Officer. ‘

Upon the examination of the within charge, I find the ac-
cused guilty & adjudge he pay for the support of his wife and
children $14.00 per week.

January 16, 1942.

J. H. BOWEN,
Trial Justice,

1-24-42—Appealed to the Circuit Court.

‘ J. H. BOWEN,
: Trial Justice.
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State of Virginia,
County of Elizabeth City, to-wit:

I, J. R. Hosier, a Justice of the Peace in and for the County’
aforesaid, State 'of Virginia, do certify that Guy Diggs and
W. D. Butts, as his surety have this day each acknowledged
themselves indebted to the Commonwealth of Virginia in the
sum of one hundred Dollars ($100.00) to be made and levied
of their respective goods and chattels, lands and tenements
to the use of the Commonwealth to be rendered, yet upon
this condition: That the said Guy Diggs, shall appear be-

fore the Trial Justice Court of Elizabeth City
page 3 } County, on the 16th day of January, 1942, at 3 P. M.

at Hampton, Virginia, and at any time or times to
which the proceedings may be continued or further heard,
and before any court thereafter having or holding any pro-
ceedings in connection with the charge in this warrant, to
answer for the offense with which he is charged, and shall
not depart thence without the leave of said Court the said
" obligation to remain in full force and effect until the charge
is ﬁnally disposed of or until it is declared void by order of
a competent court; and upon the further-condition that the
said Guy Diggs shall keep the peace and be of good behavior
meanwhile, from the date hereof.

(iven under my hand, this 12th day of January, 1942.

J. RUSSELL HOSIER, T. J. J. P.

Costs:

Warrant $1.00 ‘ ~»
Trial 2.00

Arrest 1.00

.Clerk .25 ‘

Jail Fee and Board 1.10 ’

$5.35
page 4} And at another day, to-wit:

Cireuit Court of the County of Elizabeth City on Monday
the thirteenth day of April, in the year of our Lord one thou-
sand nine hundred and forty-two.

Commonwealth
.
Guy Diggs.
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MISDEMEANOR APPEAL—NON-SUPPORT.

This day came the Attorney for the Commonwealth and
the accused appeared in Court in discharge of his recog-
nizance, the said accused, by counsel, moved the Court to
dismiss the warrant because the proceedings should have been
by petition of his wife, Gladys Diggs, which motion the Court
doth overrule to which ruling of the Court the accused, by
counsel, excepted and asked leave to subsequently file his
bills of exceptions, which leave is granted and thereupon the
accused pleaded ‘‘not guilty’’ to the warrant and with the
consent of the Attorney for the Commonwealth waived his
right of trial by jury and submitted all questions of law and
fact to the Court for trial and the Court having heard the
evidence and arguments of counsel, doth find the accused
guilty as charged in the warrant; Whereupon the accused,
by counsel, moved the Court to set aside its decision because
the same is contrary to the law and the evidence, which mo-
tion the Court doth overrule, to which ruling of the Court,
the defendant, by counsel, excepted and asked leave to sub-
sequently file his bills of exceptions, which leave is granted.

It is therefore considered by the Court that the punish-
ment of the accused be fixed at a fine of Five Hundred

($500.00) dollars, but in lieu of such fine being im-
page 5 } posed the accused is required to suffer a forfeiture

of an amount not exceeding the sum of Five Hun-
dred ($500.00) dollars payable in weekly instalments of
Twelve ($12.00) dollars to his wife and infant child and the
costs about the prosecution in this behalf expended.

page 6 } Virginia:
In the Circuit Court for Elizabeth City County.

Commonwealth of Virginia
v,
Guy Diggs.

MISDEMEANOR APPEAL—NON-SUPPORT—
‘ BILL OF EXCEPTION #1.

Be it remembered that on the trial of this cause in the Cir-
cuit Court for Elizabeth City County, Virginia, the defend-
ant, by counsel, moved the Court to dismiss the warrant on
the grounds that the proceedings were not in accordance
with Seection 1937, Code of Virginia, which motion the Court
overruled, to which ruling of the Court the defendant, by



Guy Diggs v. Commonwealth of Virginia. 11

counsel, excepted and asked leave of the Court to subse-
quently file his Bills of Exceptions, which leave is granted.

Whereupon the defendant, by counsel, files this Bill of Ex-
ception #1 in the following language:

By Mr. Butts: Your Honor, I move to dismiss this war-
rant on the grounds that the proceedings are not in accord-
ance with Section 1937 Code of Virginia. That Section pro-
vides as follows: (Section 1937 read). It is respectfully sub-
mitted that no petition has been filed nor any affidavit made
that this defendant was about to leave the jurisdiction. As
a matter of fact, she doesn’t even suggest that he was about
to leave the Jurlsdlctlon, or state for that matter. I think
that the Court has no jurisdiction of the matter. Of course, -

we had this matter up here before, but I think the
page 7 } facts in the Wilkinson case, the Court will recall,
" that was a case where that man had left Elizabeth
City County and gone to North Carolina, and I didn’t insist
on any motion in “that case, but this question has arisen so
many times that it might be well for us to have it settled
once and for all.

(Matter argued at length.)"

' By Mr. Percy Carmel: Your Honor, that matter has been
up several times, it’s true, and a few days ago Mr. Cum-
mings raised the identical question that is being raised this
morning by Mr. Butts, but I don’t remember the Court’s rul-
ing on it because I think the parties.entered into some sort
of an agreement and he abandoned his motion. Of course,
my view of it is that under Section 1936, it is just an or-
dinary misdemeanor. Let’s see it. (Warrant read and Sec-
tion 1936 read in full to the Court)

(Matter argued at length.)

Mr. Carmel to Mr. Hope, Commonwealth Attorney: Have
you anything to add to this?

By Mr. Hope: No, except I would like to get it decided
too, this question has been up here so many times. I think
it’s just an ordinary misdemeanor, but instead of fining the
man—

By Mr.ﬁButts: Oh, this woman doesn’t want this man

ned
page 8} By Mr. Carmel: No, we don’t want him fined, in
lieu of that we just want him to support his wife
and children.
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By Mr. Butts: That was my understanding,—that it is
purely a question of support. )

By Mr. Percy Carmel: Well, part of that other section there
you were reading says that: ¢“ * * * he or she may be re-
quired to suffer a forfeiture of an amount not exceeding the
sum of five hundred dollars and said fine or forfeiture may
be directed by the Court to be paid in whole or in part to
the wife or to the gumardian, ete.”” That is about the only
Order the Court could enter under this. Of course, the other
way, by filing a petition, the Court enters an Order order-
ing him to pay her, whereas in this case it is only the ques-
tion of a forfeiture or a fine.

By Mr. Butts: I think you are perfectly right; that the
only way to dispose of this would be by a fine if the Court
should feel that he was guilty and, under that section, order
that the money be paid her here, especially so where she
doesn’t want this man fined and doesn’t want him in jail.

Of course, that warrant there is an ordinary warrant of
arrest. It is the same warrant that one would secure for
Assault and Battery, Abusive Language, or any of the felo-
nies for that matter. In other words, it is a plain warrant

of arrest and has nothing whatsoever to do with
page 9 } non-support.

The Court: Let’s see the warrant. "(The Court
reads the warrant.) When you raised that question in the
Wilkinson Case, I think that man had leff here and gone to
North Carolina. ' .

By Mr. Butts: Yes, Your Honor, you will recall that she
obtained a warrant for his arrest and left it with the Sheriff
and as soon as he wrote her a letter, instead of answering
the letter, she brought the letter to the Sheriff who set the
law in motion fo obtain this man’s return to Virginia.

The Court: Well, in this case, couldn’t she have this man
indicted?

By Mr. Butts: Not in this case, Your Honor. The evidence
will show that this woman has had this man arrested two
or three times for non-support and one time the Sheriff or
some officer went upstairs and got him out of bed, so the
question of desertion is not involved.

The Court: Well, I think that she can proceed in this way
because this Section makes it a Misdemeanor,—so I overrule

your motion. } .
page 10 } By Mr. Butts: If Your Honor please, we note an
exception, and I would like to put Mrs. Diggs on
to get in the Record the fact that there was no petition and
no affidavit.
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Gladys Diggs.

By Mr. Carmel: I don’t think there has been any petition
-or any affidavit. Of course, I wasn’t in the case in the lower
court, but this warrant is the only thing I see here, but if it
is g’O]élg to be passed on I guess you had better put it in the
recor A

By Mr. Butts: Yes, I had better put her on for that pur-
pose so that the Record will be complete in this Exception.

GLADYS DIGGS.
DIRECT EXAMINATION.

By Mr. Butts:

Q. Mrs. Diggs I want to ask you a few questions on my
motion here. Did you file a Petition with Mr. Brown, the
Clerk of the Juvenile and Domestic Relations Division of
the Trial Justice’s Court here?

A. What do you mean?

Q. I mean did you go to Mr. A. Gordon Brown, the Clerk,
and file a Petition for non-support?

A. No, I went to Mr. Curtis and he sent me to hlm.

Q. So you went to Sheriff Curtis and he sent you to Mr.
J. Russell Hosier?

page 11} By Mr. Carmel: I don’t think she understands
you. ‘She doesn’t mean Sheriff Curtis, she means
Mr. S. B. Curtis, Justice of the Peace out there.

By Mr. Butts:
. Q. So you mean Mr. Curtis, the Justice of the Peace out
there?

A. Yes, sir, and he sent me to this man.

Q. You mean one Justice of the Peace sent you to another
Justice of the Peace to get a warrant?

A. Yes, sir, all T know is he sent me to hlm, I wanted to
get some support.

Q. But you didn’t go to the Clerk of the Juvenile and Do-
mestic Relations Court and file a petition in this matter?

A. No, sir.

Q. Neither did you file an affidavit with anybody that he
was about to leave the jurisdiction of this Court?

A. No, sir, I didn’t say he was going to leave. He had al-
ready gone to Newport News, but I knew where he was.

Q. As a matter of fact, you had him arrested in Newport
News, didn’t you, at first? -
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Gladys Diggs.
A. Yes, sir; they told me I had to bring it back here.

and prays that this Exception may be signed, sealed and saved
to him and made a part of the Record in this case, which is
accordingly done on this the 8th day of May, 1942, and within

the time allowed by law for signing Bills of Ex-
page 12 } ceptions.

JOHN WEYMOUTH,
Judge of the Circuit Court for
Elizabeth City County.

Received this the 25th day of April, 1942.

I, John Weymouth, Judge of the Circuit Court for Eliza-
beth City County, Virginia, do hereby certify that this is a
true copy of the Bills of Exception signed by me.

Given under my hand this the 8th day of May, 1942.

JOHN WEYMOUTH,
Judge of the Cireunit Court for
Elizabeth City County.

page 13 | Virginia:
In the Circuit Court for Elizabeth City County.

Commonwealth of Virginia
.
Guy Diggs.

MISDEMEANOR APPEAL—NON-SUPPORT.
BILL OF EXCEPTION #2.

Be it remembered that on the trial of this eause in the Cir-
cuit Court for Elizabeth City County, Virginia, and after it
had been submitted to the Court, without a jury, and the
Court rendered its decision finding the defendant, Guy Diggs,
guilty, as will appear from the final order, the defendant,
by counsel, moved the Court to set aside its decision and
grant the defendant a new trial on the grounds that the de-
cision is contrary to the law and without evidence to support
it, which motion the Court overruled, to which action the de-
fendant at the time excepted and prays that his Bill of Ex-
ception be signed, sealed and saved to him and made a part



4

Guy Diggs v. Commonwealth of Virginia. is
Gladys Diggs.

of the record in this case, and that all the ev1dence in this
case, which evidence is as follows:

EVIDENCE FOR THE COMMONWEALTH.

GLADYS DIGGS
testified that:

She is the wife of the defendant, Guy Diggs, and is now
living at 1315 Mary Peake Boulevard, in Aberdeen Gardens;
that she and the defendant last lived together as man and
wife on the last day of August, 1941, and that she obtained
this warrant for him on December twenty-second, 1941.

Since the court downstairs ordered the defendant to pay
her fourteen dollars per week he has paid it all up except
two dollars.

In August, 1941, he said he was going to leave the G— D—

joint for us to rum.
page 14 }  That he would not buy the groceries like he

ought to and sometimes he would buy as little as
one dollar and fifty-two cents worth of groceries, and he used
to stay out at night. She told him ‘‘Guy you are getting too
old to stay out ‘at night, you’ll kill yourself”’, and he said
““Let me die’’. He did not give her any money that week
and she asked him for it and he said he didn’t have any
money and she looked all under his pillow and then she looked
in his pants pocket and he had twelve dollars in it; she took
ten dollars to pay light bills and on an old coal bill. The
next, morning he asked her for the money and she said ““You
will get it back over my dead body’’. He cursed her and left

‘the house, then he came back and said he came back for his

clothes.

» She had him arrested and the Judge downstairs dismissed
it and Guy and Lawyer Butts and she talked it over and
Lawyer Butts told h1m to go on home and to take care of
her, and then they got in the car and he took her home, but
he didn’t even turn the motor off.

Sometimes he would send groceries there, but it wasn’t
enough, sometimes he wouldn ’f send over ‘five pounds of flour
and wouldn’t send but a pound of lard and a pound of sugar;
it wasn’t over three or four dollars worth at the time, and
was sent very irregularly.

- She is not able to work on account of her health. Dr.
Green is her physician. He hasn’t told her not to work but
she knows that she cannot work.
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Guy Diggs.

The rent is fourteen dollars and fifty cents a month, and
Mr. Walker, the manager, sent the papers to Wash-
page 15 } ington and turned it over in her name now, and
Guy is going to pay all the back rent, on which he
owes two months now. The light bills average three dollars
and twenty-five cents a month and the water bill one dollar
a month ; she uses about one ton of coal every six weeks, which
amounts to about five tons during the year, which would
amount to around fifty dollars for the year. It would take
about seven -dollars a week for food. She doesn’t know how
much her clothes'cost because she buys them on time. She
is back one month in her rent now.

The child living with her is Virginia Diggs, age seventeen,
but Junius Diggs, the boy, has now left and gone to live with
his father. The real trouble why she and the defendant can-
not get along is because he has another woman in Newporft
News. She had them both arrested, but the Judge dismissed
the case.

EVIDENCE FOR THE DEFENDANT.

GUY DIGGS
testified that:

He lives at 2212 Madison Avenue, Newport News, Virginia;
that he is the husband of the lady who just testified, and the
father of the children. That he and Gladys Diggs have not
lived together since the last day of August, 1941. That they
just can’t live together because she has had him arrested
so many times for non-support, and everything else. One time
he was on his way downstairs to go to work and the Sheriff
came in and arrested him before he could get his clothes on,
and that he was arrested so many times he just couldn’t re-

member.
page 16 } That day in Court when the Judge dismissed it,

he did take her home like the Lawyer told him,
but they got to arguing and he just opened the door and let
her out and drove on off, but he has been sending something
to eat there the best he could and then she had him arrested
in Newport News about some woman and she had the woman
arrested too, and the Judge dismissed the case, and he was
picked up and brought back up here for this.

He is working in the Shipyard and averages thirty dol-
lars ner week. Of course, sometimes when he works over-
time he gets more, and when he loses a day he gets less, but
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he averages around thirty dollars per week, and that he pays
one dollar a week on defense bonds.

Junius Diggs, the boy, is now living with him, and when
he came there he didn’t have but one pair of shoes, and he

“had to buy him everything. He is fiffeen years of age now.

He has to pay one dollar and a half a week for the room,
and- since he has been paying this fourteen dollars a week
he hasn’t been able to have over three or four dollars to
spend for groceries, and he has to eat Hot Dogs and sand-
wiches and things like that.

That he has bills to pay and he has to finish paying for
the girl’s coat. .

That he didn’t refuse to do what he could for her, but she
just isn’t satisfied.

page 17 ! may be made a part of the record in this case,

which is accordingly done this the 8th day of May,
1942, and within the time allowed by law for signing Bills
of Exceptlons

JOHN WEYMOUTH,
Judge of the Circuit Court for
Elizabeth City County.
_ Received this the 25th day of April, 1942.

I, J ohn Weymouth, Judge of the Circuit Court for Ehza-
beth City County, Vlrg'lma do hereby certify that this is a
true copy of the Bills of Exception signed by me.

Given under my hand this the 8th day of May, 1942.

JOHN WEYMOUTH,
Judge of the Circuit Court for
Elizabeth City County.
page 18 } Virginia: _
In the Circuit Court for Elizabeth City County.
Commonwealth of Virginia

Guy Dlggs

NOTICE TO OPPOSING COUNSEL OF TENDER or
BILLS OF EXCEPTION. :
To J. Wilton Hope, Jr., Commonwealth Attorney:

You are hereby notified in accordance with Section 6252

Code of Virginia, that I shall on Saturday, April twenty—ﬁfth
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(25th), 1942, at the hour of Ten (10) o’clock A. M.; or so
soon thereafter as I may be heard; tender to the Judge of
the Circuit Court for Elizabeth City County, in the Circuit
Court room thereof, in Hampton, Virginia, Bills of Excep-
tions in the case of Commonwealth of Virginia ». Guy Diggs;
in which case final judgment has been entered:

Given under my hand this the 22nd day of April, 1942.

GUY DIGGS, Defendant.
By WILLIAM DAVIS BUTTS,
Attorney for the Defendant.

Leoal service of the above notice accepted by me on this
the 24th day of April 1942.

J. WILTON HOPE, JR.,
Commonwealth Attorney

page 19} 'In the Clerk’s Office of the Circuit Court of
Elizabeth City County, Virginia, May 20th, A. D.
1942,

I, R. E. Wilson, Clerk of the Circuit Court of Elizabetd
City County, Virginia, do hereby certify that the foregoing
is a true and perfect transeript of the record in the Misde-
meanor case heretofore pending in this Court in which the
Commonwealth of Virginia is plamtlﬂ and Guy Diggs, is de-
fendant, upon the charge of non-support, as the same now ap-
pears on file in this office.

I further certify that the notice required by the Statute
to be given by the appellant to the appellee has been duly
given to the Attorney for the Commonwealth of this County
by the defendant and is now on file among the original pa-
pers in this office.

Given under my hand this the 20th day of May, A. D. 1942.

R. E. WILSON,
Clerk of the Circuit Court of Elizabeth
City County, Virginia.
By L. M. GIDDINGS, .
Deputy Clerk:

A Copy—ifeste :
M. B. WATTS, C. C.



INDEX TO RECORD

Page
Petition for writ of error .. ...... ..ol 1
ReCOTd « « + eovreeenneeeanieeeaniann, e 7
Warrant including Judgment of Trial Justice.......... 7
Order and Judgment of Circuit Court.................. 9
Bill of Exception #1 and evidence . . ................. 10
Bill of Exception #2 and evidence .. ................. 14
Notice of Presenting Bills of Exceptions............... 17

Clerk’s Certificate . . . .vvviirir ittt iineennenns 18



