IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4385
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Fr,iday the
19th day of November, 1954.

COLIN C. l\facPHERSON,

Plaintiff in Error,

against
JOHN LOCKE GREEN,

Defendant in Error.

From the Circuit Court of Hanover County.

Upon the petition of Colin C. MacPherson a writ of error
and supersedeas is awarded him to a judgment rendered by
the Circuit Court of Hanover County o:r;i the 26th day of June,
1954, in a certain action at law then therein depending wherein
John Locke Green was plaintiff and the petitioner was defendant; upon the petitioner or some one for him, entering into
bond with sufficient surety before the clerk of the said Circuit
Court in the penalty of one thousand dollars, with condition
as the law directs.
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DECLARATION IN DETINUE.
John Locke Green complains of Colin C. l\facPherson that he
render unto the said plaintiff a certain writing of value, the
property of and belonging to the plaintiff, said writing being
a certain letter in the following words and :figures :
"THE CITIZENS NATIONAL BANK
Capital and Surplus $300,000.00
Orange, Va.

'' R. C. Slaughter
President
H.F. Priest
Vice-President
W. H. Lane
Cashier
'' Hon. John Locke G):"een
Treasurer of Arlington County
Arlingfon, Virginia.

December 29, 1945.

Dear Mr. ,Green:
I am returning herewith List No. 2 loans approved by us for
service charges, together with check for $1,851.50 payable to
your order, which you may deliver to, . . . . . . . . or dispose of
as you see fit.
We have added the . . . . . . . . loan to our list, . . . . . . . . loan
did not come in until after December 17th, the date ....... .
list sent us. The ........ note was paid September 27, 1945;
and the remaining four notes, that is ........ , . . . . . . . . and
........ , do not appear on any of our records.
With best wishes for a happy and prosperous New Year, I
am,
Sincerely yours,
•

I

(s) R. C. SLAUGHTER
President.''

Colin C. MacPherson v. John Locke Green.
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Plaintiff says that the said letter is the property
of him, the plaintiff., and so shows on its face; that
heretofore, to-wit, on approxi:µiately the 30th day of December, 1945, plaintiff was possessed of said letter as his own
property; and that subsequently, by means unknown to plaintiff, defendant obtained possession of said letter, as evidenced
by its publication in a pamphlet printed and circulated by defendant during the month of October, 1951.
Plaintiff further states that demand has been made on defendant for the return of said letter, wrongfully in his pos·session; that a letter was written defendant by plaintiff under
<late of October 29, 1951,. demanding· the return of the aforesaid
letter, but that defendant has hitherto wholly refused, and
:still doth refuse, so to do, and still wrongfully and unjustly
.detains the same from the plaintiff, who is entitled to recover
the same, and has the present right of possession, to the
damage of the said plaintiff, and therefore he institutes this
action in detinue to recover said letter or the alternate value
thereof,
d
es ·
m n
d
D ars and plaintiff further says that the defendant, y
nrnmt1:"S" of his unlawful possession of said letter, which was
wrongfully obtained and detained from plaintiff, its rightful
owner, published said letter, but with certain changes and
,deletions which obscured its true meaning, for the purpo'Se of
injuring plaintiff in his reputation and standing, and did contrive by this means to greatly damage him, and plaintiff
therefore asks that special damages be awarded him for the
injuries so received, in the amount of Fifty Thousand Dolars ($50,000.00).

.JOHN LOCKE GREEN
Plaintiff.
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DEMURRER.
NOW COMES the defendant, by his attorney, and says that
the Declaration filed in the captioned action is not sufficient
in law on the following grounds, to-wit:
1. The Declaration fails to state facts which in law entitle
the plaintiff to the relief prayed for.
2. The Declaration contains a misjoinder of causes of action.

COLIN C. MacPHERSON
By Counsel.
Filed Jul. :8, )952.
H. BRUCE GREEN, Clerk.
Circuit Court, Arlingfon County, Va.

By

•
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ORDER.

This day came the plaintiff, by bis attorney, and came also
the defendant, by his attorney, and thereupon the plaintiff
joined in the demurrer filed by the defendant herein, and said
demurrer was argued by counsel; and the Court being of the
opinion that this action should be continued to permit tl1e defendant twenty (20} days within which to file a motion to
strike certain portions of the declaration filed herein, together
with a brief in support of his said demurrer and motion to
strike, a.nd thereafter the plaintiff to have five (5) days within
which to file a reply brief; the Court doth so ORDER.
And this action is continued.
WALTER T. McCARTHY
Judge.

Colin C. :.M:acPherson v. John Locke Green.
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Recorded Common Law Order Book No. 35 Page No. 114
on 12/15/1952.
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MOTION.
COMES NO"W the defendant, by counsel, and moves to
strike the following portion of the plaintiff's Declaration in
Detinue:
'' And plaintiff further says that the def end ant, by means of
llis unlawful possession of said letter, which was wrongfully
obtained and detained from plaintiff, its rightful owner, published said letter, but with certain changes and deletions which
obscured its true meaning, for the purpose of injuring plaintiff in his reputation and standing, and did contrive by this
means to greatly damage him, and plaintiff therefore asks that
special damages be awarded him for the injuries so received,
in the amount of Fifty Thousand Dollars ($50,000.00).
"WHEREFORE, judgment is demanded in the total amount
of Sixty thousand dollars ($60,000.00), and costs of this proceeding.''; said portion of the Declaration in Detinue beginning on the ninth line from the bottom of the second paragraph on Page 2 thereof and continuing to the end thereof.
COLIN C. l\facPHERSON,
By Counsel.

*

•

•

•

Filed Jan. 5, 1953.

H. BRUCE GREEN, Clerk.
Circuit Court, .Arlington County, Va.
By V. LONG, Deputy Clerk.
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March 3, 1953.

: '

John Locke Green
and
Oren R. Lewis

Re: Green v. MacPherson
Case #4055
Dear sir:
The Court is of the opinion that the demurrer herein should
be overruled and that the motion to strike filed by the defendant should be granted. The Court's opinion as to the
motion to strike is based u on its conclusion that the dam ()'es
' herem set u a no conse en 1a ·o the detainment of t e
pro ert
f'Pem-aiJ iutecyeJJiug_c~ru.&~,Jba+ is tb~LP.)J!>]J-·
·ca on and deletion ..Qf the letter. T}l~ damages are not a
natural and proximate re~ult of eithe;: th:Jag1~s- orpefaj~~
Yours very truly,
"WALTER T. McCARTHY.
WTM:mm

•
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ORDER.
THIS CAUSE came on this day to be heard upon the defendant's Demurrer and motion to strike a portion of the
plaintiff's Bill; and argument of counsel.
UPON CONSIDERATION WHEREOF, IT IS AD.JUDGED AND ORDERED that tl1e Demurrer heretofore
filed by the defendant in this cause, be, and the same hereby is
overruled. To which ruling of the Court counsel for the. defendant excepts.
IT IS FURTHER AD.JUDGED A.ND ORDERED that the
motion of the defendant to strike tlmt portion of the declara-

J.-.
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lion in detiime, beginning on the 9th line from the bottom of
the second paragraph on Page 2 thereof ana contin~g to the
.end thereof, be, and the same hereby is, sustained.. To which
.ruling of the Court counsel for the plaintiff excepts.
IT IS FURTHER ORDERED that the defendant plead
further or file his Answer and Grounds of Defense to the
declaration in detinue within twenty-one days from the entry
.of this Order.

1VALTER T. McCARTHY
Judge .

•

•
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ANSWER AND GROUNDS OF DEFENSE..
Comes now the defendant, by counsel, and files his Answer
:and Grounds of Defense to the Declaration in Detinue filed
against him in the Circuit Court of Arlingfon County by the
plaintiff, John Locke G.reen.
·
1. The defendant denies that he has in his possession or had
:at the date the above-captioned suit was instituted the letter
eomplained of in the Declaration in Detinue.
2. The defendant admits that he did at one time temporarily
have the said letter, having received it from the person whom
11e believed to be the owner thereof.
·
3. The defendant admits that the letter on its face is addressed to the plaintiff, but denies that he was the owner there,of.
4. The defendant admits receiving the letter under date of
October 29, 1951, and states that l1e did not return the said
letter to the plaintiff for the reason that he did not have it and
for the further reason that he believed the letter to be the
property of tl1e party from wl10m he obtained it.
5. The defendant neither admits nor denies that the plain-tiff has the present right of possession of the said letter, and,
if deemed material, requires strict proof thereof.
6. The defendant denies that t]1e said letter has or had any
value and denies that the plaintiff is entitled to any damages
of any kind or description from him.
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This defendant, having fully answered the Declaration in
Detinue, prays that he may be dismissed with his costs in
this behalf expended.
COLIN C. MacPHERSON,.
By Counsel.

•
page 42
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MOTION.
To the Honorable Judges of the said Court;
Comes now the plaintiff, John Locke Green, by Counsel, and ·
moves that this Honorable Court enter an Order herein removing this proceeding to the Cir~uit Court of Hanover
County, Virginia, and states as his grounds, therefor that b
reason of prejudice against the said John Locke Green existin °
in minds of prospective jurors of this Honorable Court he i
unable to have a fair and impartial trial by a jury of his peers
in this jurisdiction.
JOHN LOCKE GREEN
By MILES SPENCE BRAY
His Attorney.
Filed Dec·. 23, 1953.

H. BRUCE GREEN,. Clerk
Circuit Court of Arlington County 1 Va.
By V. LONG, Deputy Clerk.

•

•
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ORDER OF RE:M:OVAL.
This cause came on this day to be beard upon the papers
formerly read; upon the notice of pre-trial conference in this
cause; upon the Motion of the plaintiff for the entry of an

Colin C. l\facPherson v. John Locke Green.
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Order herein removing these proceedings to the Circuit Court
of Hanover County, Virginia; upon the Notice thereof served
upon Counsel for the defendant; upon the affidavit of the
plaintiff, John Locke Green, filed herein, and upon argument
of Counsel.
·wHEREUPON, it appearing to the Court upon good cause
shown that the plaintiff's said Motion to Remove should be
granted, it is, by the Court,
ADJUDGED AND ORDERED that these proceedings be
and they hereby are removed forthwith to the Circuit Court
of Hanover County, Virginia, to which ruling of the Court
the defendant, by Counsel, objects and excepts; and it is by
the Court hereby further,
ADJUDGED AND ORDERED that the Clerk of this Court
be and he hereby is directed forthwith to forward to the Clerk
of the Circuit Court of Hanover County, Virginia the file of
all of the papers filed herein, with copies of all rules, orders
and decrees made, if the originals are missing, together with
a statement of the costs incurred by each party herein, to
which ruling of the Court the defendant, by Counsel, objects
and excepts.
And this cause is continued for further proceedings in, and
to be heard and determined bv the Circuit Court of Hanover
County, Virginia as if it had ~been brought, and the previous
proceedings had in such Court, to which rulirig of the Court
the defendant., by Counsel, objects and excepts.

WILLIAM D. MEDLEY
Judge .

•
page 70
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INSTRUCTION F.

The Court instructs the jury that, if your verdict be for the
plaintiff in this case, it should direct the return of the letter
in question or · ts a ern ·
to ·ether with the value of
the use and l1ire .during the p e ~ .
·
out interest or daniagesforaeterioration in value from or ._
nary wear and tear.
The Court further instructs the jury, that, if you believe
from the evidence in this case that the letter in question had
no actual use and hire value during the period it was wrong-
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fullly detained by the defendant, then your verdict should be
only f_o:r: ~e return of the letter in question or its alternate
value.
--- . .
·- - - - ~-·
Refused Feb. 18, '54.

L. M. B.

•

•

•

•
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MOTION TO SET ASIDE VERDICT OF THE JURY.
COMES NOW the defendant, by counsel, and moves the
Court to set aside the verdict of the jury heretofore rendered
in this cause and to render up judgment for the defendant, or
in the alternative to award him a new trial on the following
grounds:
1. The Court erred in failing to sustain the defendant's
motion to strike the evidence of the pla'intiff both at the conclusion of the plaintiff's case and at the conclusion of the defendant's case.
2. The verdict of the jury is contrary to the law and the
evidence.
3. There is insufficient evidence to support the verdict of the
jury.
4. There is not sufficient evidence of damages to sustain the
verdict for the plaintiff.
5. There was no evidence before the jury of the value of the
use or hire of the article allegedly unlawfully detained.
6. The Court erred as a matter of law in granting Instrµction No. 1 offered by the plaintiff.
7. The Court erred as a matter of lnw in refusing Instructions A, and B, as o:ff ered by the defendant, and in refusing·
Instruction F as offered bv the defendant.
8. The Court erred in admitting certain evidence offered by
the plaintiff over the objection of the def e~dant and in refusing to sustain the motion of the defendant to strike the
evidence thus offered, specifically all of the evidence offered
in re the publication and deletion of the letter and the evi-

\,._
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dence offered as to the alleged damage sustained by the.plaintiff as .a direct result of the publication of the said letter.

.COLIN C. MacPHERSON
By Counsel
ORON R. LEWIS, p. d.
Court House Square
Arling1:on, 1., Virginia.
page 74}

;
'

•

'fa.

•

Filed Mar. 2, 1954..
Teste.:
C.. W. "TAYLOR, Clerk.
By VIRGINIA W. JOHNSON, Dep.. Clerk.

page 81}

INSTRUCTION NO. l.

The Court instructs the jury that the letter in question, if
you believe from the preponderai1ee of the evidence that it
was merely left with Hosmer and Pumphrey by plaintiff without any intention to part with the property tlierein, remained
the property of plaintiff and that Pumphrey committed a
'breach of duty in delivering the letter to MacPherson and
MacPherson committed a wrong in publishing the letter m
'its deleted form, and if you believe from the preponderance
of the evidence that plaintiff incurred expenses in rebutting
·said publication, in addition to returning the letter to· plaintiff you should find such damages as you believe from the
-evidence the plaintiff sustained by reason of his advertisements in the newspapers to rebut same, that is, the cost of
isuch advertisements.
'<J:iven Feb. 18, '54.

L. M. B.

Supreme Court of Appeals of Virginia,
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~

INSTRUCTION NO. A.

The Court further instructs the jury that the burden is upon
the plaintiff to prove by a preponderance of the evidence all
of the following e,lements in this case :
1. That he had at the time of the institution of this suit a
legal property right in the letter sought to be recovered.
2. That he had at the time of the institution of this suit the:
right to the immediate legal possession of the said letter.
3. That the letter must be capable of identification .
4. That the letter must be of some actual value.
5. That the defendant must have had possession of the said
letter at some time prior to the institution of this suit.
The Court further instructs the jury that, if the plaintiff
has failed to prove any one or all of the aforesaid enumerated
items, then your verdict must be for the defendant.

Given :B,eh. 18, '54.

L. M. B..
page

83

~

INSTRUCTION B.

The Court instructs the jury that the -burden of proof is
upon the plaintiff in this case to prove by a preponderanceof the evidence that the letter in question in tl1is case was his
legal property and that he had the legal right to the exclusivepossession thereof at the time it was obtained by the defendant from Hosmer and PumpI1rey.
The Court further instructs the jury that, in determining
these questions if you believe from the evidence in this case
that the letter in question was in response to a letter written
by Hosmer and Pumpl1rey to the Citizens National Bank and
was irrevocably delivered to them t11rough the plaintiff, the
letter in question was the property of Hosmer and Pumphrey~
Therefore, your verdict must be for the defendant.
But if you believe that the letter was merely left with Hosmer and Pumphrey without any intention of parting with
the properly therein tl1en yonr verdict should be for the plaintiff.

Given Feb. 18, '54.

L. M. B.

Colin C. MacPherson v. John Locke Green.

13

INSTRUCTION C•.

page 84}

~rhe Court instructs the jury that, if you believe from the
evidence in this case that the letter was the property of Hosmer and Pumphrey at the time they gave or loaned it to the
defendant, tlien your verdict must be for the defendant.
Given J?eb. 18, '54.

L.M.B".
page 85

~

INSTRUCTION D.

The Court instructs the jury that, in order for the plaintiff
to recover he must prove by a preponderance of the evidence
that the letter in question was of some actual value.
The Court further instructs the jury that the word "value"
as used in this connection means a monetary value.
Given Feb. 18, '54.

L.M.B.
page 86

INSTRUCTION E.

~

The Court instructs the jury that, even though you believe
from the evidence in this case that the plaintiff had a property interest in the letter in question and the right to its immediate legal possession on or about the date he received it
in the mail, if you further believe that he thereafter delivered
the letter and surrendered the irrevocable possession thereof
to Hosmer and Pumphrey prior to t11e time they gave or loaned
it to the defendant, the plaintiff did not have sufficient property right in the said letter as to maintain this action, and
your verdict must be for the defendant.
Given Feb. 18, '54.

L. M. B .

•

•

•

•

•

•

•

•

•

•
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DECLARATION IN DETINUE.
This day came again the parties and the Court overruled
the motion of the defendant, made on yesterday, to strike all
of the evidence of the plaintiff, but sustains the motion that
he not recover damages for losing the election. The damages
are too remote. To which ruling of the Court the defendant,
by· his Attorney excepted.
Thereupon the defendant, by his attorney, renewed his
motion made on yesterday to strike the evidence of the plaintiff the Court sustained the motion as far as losing election
was concerned but overruled the motion as to the cost of the
letter. Which ruling of the Court the defendant, by his attorney, excepted.
And the jury adjourned over on yesterday having· appeared
in Court and having fully heard the evidence on behalf of
the defendant, being instructed by the Court and having
heard argument of counsel retired to their room and after
sonte time returned into Court and returned the following
verdict to-wit: "We the jury having decided that the letter
in question at all times remained the property of the plaintiff and should be returned to the plaintiff and we award
damages to the plaintiff in the amount of $300.00 against the
defendant Colin C. MacPherson' '. Signed, R. C. Price, Foreman.
And the jury being discharged, the defendant, by his attorney, moved to set aside the verdict of the jury and to grant
him 10 days within which to file in writing his reasons for this
motion which request is granted by the Court and this motion
j s docketed.
page 91}

•

•

..

•

•

Filed 1Y.(ay 22, '54.

L. M. B.
OPINION OF THE COURT.
This is an action for detinue for the recovery of a letter
belonging to the plaintiff which the defendant had obtained
from one Edgar W. Pumphrey, and attorney of Arlington
County, to whose firm the letter had been entrusted by Green
and who in violation of the duties which he owed to Green
delivered this letter to the defendant who was a candidate
against Green for the office of Treasurer who after altering
the letter so as to make it appear more damaging against
Green published the same a day or so before the election.

Colin C. MacPhersou v.. John Locke Green.
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'The letter as written was .on the stationery of the Citizens
National Bank of Orange, w.as addressed to John Locke
Green, Treasurer of Arlington County, A.rlington, Virginia
:nnd was .sig11ed by R. S. Slaughter., President.
The body of the letter is .as follows :
''I am returning hercwjth List No. 2, loans approved hy us
£or service charges, together with check for $1851.50 payable
to your order, which you may deliver to Hosmer & Pumphrey,
or dispose of as you see fit.·
page 92} ")Ve have added the William Parramore loan
to our list, but the Tuthill loan did not come in
until after December 17th, the date of the Hosmer & Pumphrey
list sent us. The Maurice Ireland note was paid September
27, 1945; and the remaining four notes, that is, Tracy, McFarland, Clary and Sterner, do not appear on any of 'OUr
Tecords.
"'Vith best wishes for a happy and prosperous New Year,
I am."
·
This letter concerned some loans which had been made by
Hosmer & Pumphrey for the Bank officials and recommended
them and Pumphrey, and Pumphrey said that they were copartners with Green in the ·1oan transaction.
He and Green had a falling out so Pumphrey gave McPherson the letter but told him to take out the names of
Hosmer and Pumphrey and their clients before publishing the
letter.
He also told McPherson that Hosmer & Pumphrey had received one third of t]1c check and that Green had told him that
he had paid one third thereof to Maynard l\foGruder and.that
he Green kept one third thereof.
For some months before the publication of the letter McPherson kept referring to a letter which the plaintiff demanded
that he .produce. Instead of doing so McPherson waited until
·several days before the day of election and then sent out to
the voters of Arlington County a circular containing what
purported to be a fact similie of the letter with certain blanked
out places therein. The body of this letter as sent out by McPl1erson· read:

-page 93 } " 'Hon. John Locke Green,
Treasurer of Arlington County,
Arlington, Virginia,
Dear Mr. Green:
I am returning herewith List No. 2, loans approved by ns
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for service charges, tog.ether with check for $1851.50 payable
to your order, which you may deliver to ...•.•.• or dispose.
of as you s.ee fit.
V{e have added the .....•...•.... loan to our list but the. . . . . . . . . . note was paid September 27, 1945 ;. and the remaining four notes, that is, ........ ,. ........ and ...•....•
do not appear on any of our records.
With best wishes for a happy and prosperous New Year,,
I am,.
Sincerely yours,

R. S. SLAUGHTER,.
President',,
To the· side of the letter was printed the following: '' In
a Word: As a profitable side line activity, ::Mr~ Green acts as ai
loan broker·for certain banks..
''In these banks he deposits Arlington tax funds.
''He tells you he has not received SU,bstantial fees for a.rrangin,q lO'ans. The letter reproilu<Jed here proves otherwise.
'' Tllis one bank has made over a million dolJars worth of
real estate loans in Arlington County since 1944 !
page 94 ~ '' It is time to replace Mr. Green as Treasurer~
"Vote for Colin C. McPherson, The Repubilcan
nominee for Treasurer." (Italics supplied.)
The letter as written showed that Hosmer & Pumphrey hadl
an interest in the check in question. Before the letter was
published McPherson had been informed tliat Hosmer and
Pumphrey had received one third of the proceeds thereof and
that they had been informed that Maynard McGruder had also
received one third part thereof.
The effect of the alteration of the letter was to make thosewho read tl1e letter as altered by McPherson believe that
Green had received the whole of the proceeds of the check.
And he heightened this impression by the use of the language italicized above.
The election was held on 2 November, 1951. The letter as
altered· was mailed out on 29 October, 1951.
Tl1e 29th of October, 1951 was a Wednesday. Green received notice of the publication on that day. This left him
only three or four days in which to take steps to counteract
the effects of tllis publication.
The only mediums open to him in .this short time were the
local newspapers and he resorted to these mediums to combat the attack made on him.

Colin C. MacPherson v. John Locke Green.
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Green, therefore, placed an advertisement in the Arlington
Daily bun issue of ~9 October, 1951 and an advertisement in
tlle Arlington Journal of 1 November, 1951. He also placed
au actverusement in a }!'alls Church newspaper which circulated in Arlington County.
page 95 }- 'l'here was a dispute as to the costs of these advertisements and the jury in their verdict awarded
three hundred dollars damages to the plaintiff.
The main error assigned was to the action of the Court in
giving the following instruction for the plaintiff:
'' The Court instructs the jury that the letter in question if
you believe from the preponderance of the evidence that it
was merely left with Hosmer & Pumphrey by plaintiff without any intention to part with the property therein remained
the property of plaintiff and that Pumphrey committed a
breach of duty in delivering the letter to McPherson and McPherson committed a wrong in publishing the letter in itR
deleted form, and if you believe from the preponderance of
the evidence that plaintiff incurred expense in rebutting said
publication in addition to returning the letter to the plaintiff
you should find such damag·es as you believe from the evidence
the plaintiff sustained by reason of his advertisements in the
newspapers to rebut the same, that is the cost of such advertisements.''

It is contended by the defendant that in an action for detinue the only measure of damages is for the detention of the
property sought to to be recovered and that consequential
damages can never be allowed in such an action:
It is true that this is the general rule. But the exception
to that rule is equally as well established and is supported by
respectable authority.
As noted above this is an action of detinue. Detinue may
be either n contract or a tort action depending on the facts
of the particnlar case. 4 Minor Inst. (2nd Ed.) 484.
·when the chattel in question is illegally withheld,
page 96 ~ notwithstanding there is no contract, but the posscsRion of the clefendant was acquired exclusively
hv tort. then the action of detinue is an action ea; delicto. Id.
and 4 Minor Inst. (1st Ed.) 448.
Speaking of the Action of Detinue, tl1e Court in Bin-Clair v.
Yo'll.ng •. 100 Va. 284, 287, 40 S. E. 907 (1902) said: "That
action is employed to recover in specie, personal chattels from
one in posses~ion, who unlawfully detains them from the real
owner, or from one having· a special property therein, with
damages for tl1e detention. The judgment is in the alterna-
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tive, that the plaintiff recover the property sued for, or its
value, if the specific chattel cannot be returned.''
Of course where the action is for the detention of a chattel
such as a slave; an animal; a vehicle, etc. the damages for the
detention of such chattel would be the value of its use during
such period of detention. In the case of money the measure
of damages would be the interest therein during its wrongful
detention.
In fVayne v. Cyphers, 80 W. Va. 336, 92 S. E. 590 it was
held that in an action of detinue the measure of damages for
the unlawful detention of the property sued for is ordinarily
the value of the use of the property from the time of its detention to the date of the verdict, though special circumstances
may operate to change the general rule.
Thus it was held in that case where the property consists
of horses or mules or valuable machinery or the like, the measure of damages for the detention thereof is the value of the
use thereof during the time of the unlawful detenpage 97 ~ tion, and does not include deterioration in the
value thereof due to time or ordinary use, such
damages being covered by the value of the ordinary use of
the property. But where the deterioration is extraordinary
and the result of the abuse or negligent use of the property,
such extraordinary damages may be included in the verdict.
In so holding the Court said 80 "\V..Va. 339-340: "In detinue the measure of damages for the unlawful detention of
property is ordinarily the value of the use of the property
· ftom the time it has been unlawfully detained to the date of
the verdict. McGinnis v. Savage, 29 W. Va. 362. Special
circumstances may, however, op_erate to change this general
rule, as in cases to be hereafter ref erred to.''
This above rule was approved in Lowther v. Ohio ValleJJ Oil
& Gas Co., 88 Vl. Va. 650, 108 S. E. 276, 278 (1921).
See also Cable v. Eakin, 20 Wend. (N. Y.) 172, 173 (1838);
Gross v. Havs, 73 Texas, 515, 519 (1889).
In the chapter on Damages in Actions of Detinue and Replevin in 4 Sutherland on Damages (4th Ed.) Sec. 1146, p.
4319 it is said: '' There may be a recovery of such special and
,~onsequential damages as arise naturally and proximately
from the wrongful caption or detention of property • • •"
0

In ·wms, Gould on Pleading (6th Eel 1909) p. 34 speaking
of the Damnges in Detinue it is said: '' The damages should
nmount to full compensation for the value of the property
at tlrn time of the taking wit11 interest to the time of trial.
Rut the measu.re of dam,a,qes depends on all the circu.mstances
of the case, and if malice or fraud or wilful wrong .intervene,'
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the i'wry 1naJJ assess such additional damages as they see :fit."
(Italics supplied.)
page 98} In the well considered case of Wh-itfi.eld, v. Whitfield, 40 Miss. 352, 366-7 (1866) which is one of the
leading cases on the subject it is said: • * • "From the examination which wo have been able to give to thes question,
we think that it may be safely affirmed
"1. That in actions for taking and detaining personal
property, where no question of fraud, malice, oppression ( or
wilful wrong, either in the taking, or detention) intervenes,
the measure of damages is the value of the property at the
time of the taking, or conversion, or illegal detention, with ·
interest thereon to the time of the trial; and this is a rule of
law, to be decided by the court.
·
"2. That where the trespass, detention, or co~1version, is
.attended by circumstances of malice, fraud, oppression, or
wilful wrong, the law abandons the rule of compensation, in
.a legal sense, and the measure of damages becomes a matter
for the consideration of the jury, guided by the evidence before them. "
In Dorsey v. Manlove, 14 Cal. 553, 555, 556 (1860) the Court
:speaking through Cope, J. concurred in by Field, C. J .. said:
"' Our understanding of the law is, that the term compensation,
when applied to cases of this character, has a fixed and legal
signification, and refers solely to the injury done to the prop-erty taken, and not to any collateral or consequential damages
resulting to the owner, by reason of the trespass. · These can
be considered only in cases more or less aggravated, where
d rcumstances are shown which justify a departure from the
·.8trict rule of compensation. Where no question of fraud,
malice or oppression, intervenes, the law limits the relief to
-compensation as that term is legally understood; and in such
-cases the measure of relief is purely a matter of law. But
where the trespass is committed from wanton or
page 99 ~ malicious motives, or a reckless disregard of the
rights of others, or under circumstances of great
lrnrdship and oppression, the rule of compensation is not adhered to, and the measure and amount of damages is for the
jury alone. In these cases the jury are not confined to the
Joss or injury sustained, but may go further and award punafi'l)e or exemplary damages, as a punishment for the act, or
n~ a warning to others. We think these views are fully sustained bv the authorities.''
· Here the letter in question had been delivered to a lawyer
a Mr. Hosmer by plaintiff to enable him to check certain items
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referred to in said letter and in the course of time was forgotten by the plaintiff; and the letter remained in Hosmer 's
tile. His partne1· Edgar W. Pumphrey removed t~at letter
from Mr. Hosmer 's file for the purpose of injuring the plaintiff and in violation of the duty that he owed the plaintiff not
to use a letter that had been loaned his firm for the purpose
of checking a matter tl1at concerned them, he took it to the
defendant and gave it to him with the suggestion that all
names in the letter except that of the plaintiff and the writer
be blanked out before publication. The defendant testified
that he was a graduate of the University of Virginia. He,,
therefore, knew that he was receiving from Pumphrey a letter
· belonging to the plaintiff which Pumphrey without committing
a gross breach. of professional duty had no right to deliver
to him. Pumphrey 's sug·gestion that his firm's name be
blacked out of."the letter before publication, in which defend-·
ant readily.' conGurred indicates the malice and wilfulness of
the wrong which he committed against the plaintiff in publishing· the letter.
page 100 ~ Indeed the letter as written showed that Hosmer & Pumphrey were interested in the check of
$1851.50 enclose.d with the letter; as the letter was altered it
was made to appear that the plaintiff had received the wholeof the proceeds of the check whereas the defendant at that
time had been informcd that Hosmer & Pumphrey had received one third of that amount and Pumphrey testified. that
Green had told him that Maynard McGruder had 1·eceived
one third of the .amount of the check leaving the plaintiff
Green one· third of that amount of which he informed defendant at the time of the delivery of the letter.
It is true that Green was a candidate for Treasurer of Arlington County and McPherson the defendant was his opponont, Although he had possession of tho letter for some months
before the date of the election the defendant withheld publication of tl10 same until a few davs before tI10 election when
he mailed out thousands of copies of the altered letter to thea
voters of Arlington County.
This action on the defendant 1s part ,vas a fraud and a wilful wrong against tho plaintiff. Vir.(Jinia Carolina Co. v.
Carpenter, 99 Va., 292, 38 S. E. 143 (1901); Lloyd v. Smith,.
151 Va. 132, 142 S. E. 363 (1928).
If he lUld used the letter as written wl1ich 110 received from
Pumphrey as the result of a breach of trust on his part, it
would have been bad enough. But to deliberately alter the
meaning of the letter so as to make it appear that the plaintiff was the only party interested in the check referred to
was a fraud of the most reprehensible _type.
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He knew, or by the exercise of the slightest care ought to
have known that in the time allotted Green to
page 101 ~ reply to this publication he would have to resort
to newspaper publications. Newspaper publications are expensive. And the cost thereof flowed directly
from and was the direct and proximate result of the defendant's malicious, wilful and fraudulent act in publishing the
altered letter at a time that gave only a few hours at the most
in which the plaintiff could answer the charge made against
him.
A wilful act is an act which is done "designedly", "intentionally" or "perversely". Lynch v. C01nmonwealth, 131
Va. 762, 766; 109 S. E. 427 (1921).
In .Virginia. Ca,rolina, Co. v. Carpenter, 99 Va. 292, 293, 38
S. E. 143 (1901) it is said: "To act in bad faith is to act
fraudulently * • • ''
In Lloyd v. Smith, 150 Va. 132, 146, 142 S. E. 363 (1928)
the Court quoted from Metcalf v. Hart, 3 "Wyo. 513, 27 P. 900,
913, 31 A. S. R. 156 with approval the following de:fi1Htion
of fraud: "Any transaction that outrages our sense of justice or shocks the conscience of an honest man may well be
viewed with suspicion and scrutinized closely.''
In law ''malice" has been defined as "an evil intent on
the part of one who commits a wrongful act injurious to
others.' '-New Century Diet. title Malice, p. 1007.
In a legal sense any unlawful act which is done wilfully
and purposely to the injury of another is as against that person malicious. Scott v. Shealor, 28 Gratt. 891 (1877) ; Evans
v. iJtlichael.son, 146 Va. 64, 135 S. E. 683 (1926); V. E. P. Co. v.
WJ1nne, 149 Va. 882, 141 S. E. 829 (1928).
The letter showed on its face that it had been written by
the Bank to the plaintiff.
It was an unlawful act for anyone to publish
page 102 ~ this letter witl1out the consent of the author. 18
Am. & Eng. Enc. of L. (2nd Ed.) 829-830. The
plaintiff having· been the recipient of the letter had a special
property interest therein.
Certainly to alter the letter in a way to make it appear
contrary to the facts known to the one who altered the
letter
a fraud against the party intended to be injured by
such alteration and the claim that the alterations were made
for the benefit of one wl10 committed a gross breach of professional duty in delivering the letter to the defendant is no
excuse for the commission of such a fraud.
Clearly no error ·was committed in the giving of Instruction no. 1 and no error was committed by the jury in assessing
as damages what the evidence showed was the costs of the
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newspaper advertisements which the plaintiff had to incur in
his efforts to rebut the fraud that had been committed against
him.
The letter sued for was produced in court by counsel
defendant and plaintiff testified that he was primarily interested in the recovery of his letter and damages for the
wrongful use made thereof. The jury in their verdict found
that the letter was the property of the plaintiff and that he
was entitled to recover the same, but failed to find an alternate value for the same. It is said that this constitutes error
for which the verdict should be set aside. In view of Code
Section 8-592 this is not a fatal error. If the defendant insists on the alternate value being ascertained, the Court will
impanel a jury to ascertain the same.
The plaintiff testified that he was interested in the recovery of his letter. The letter has been produced and is in
the custody of the Court and can be returned to plaintiff as
demanded. The co·unsel for defendant in propage 103 ~ ducing the letter stated that they had no desire to
retain the letter if it was found to be the property of the plaintiff. Therefore, no reason exists for ascertaining the alternate value of the letter except to comply
with the strict letter of the form of a verdict in detinue. The
reason for such a finding does not exist here, but if insisted
on the Court will impanel a jury to ascertain the same as
authorized by Code Section 8-592.
For the fore going reasons the motion to set aside the verdict is overruled. A jury will be impanelled to ascertain the
value of the letter if the parties cannot agree as to this, and
judgment will be entered on the verdict of the jury when
amended if amendment is required.

for

May 8, 1954.
LEON M. BAZILE, .Judge.

page 104

~
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•

•

•

•

AT LA.W.
ORDER.

This dav came again the parties, bv their attorneys, and
the Court having heard argument on the motion to set aside
the verdict of t~e jury and being fully advised of its con-
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clusion in the .premises, IT IS ORDERED by the Court that
the said motion be and the same hereby is denied, to which
.action of the Court the defendant, by counsel, excepted. And
thereupon, the Court being of the opinion that the verdict
.of the jury is plainly right and the defendant having elected
not to exercise the right granted him by the Court to em.panel
.another jury to ascertain the alternate value of the letter
which was the subject matter of this action, IT IS FURTHER
-ORDERED that the plaintiff recover of the defendant the
possession of said letter, together with the sum of $300.00
damages for its wrongful detention, as ascertained by the
jury, and the costs of this proceeding, to which action of the
Court the defendant1 by counsel, excepted.
Enter June 26, 1954.
LEON M. BAZILE, Judge.

•

•

•

•
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•

•
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•
Filed Aug. 23, 1954.
Teste:

0. W. TAYLOR, Clerk.
By F. A. TAYLOR, D. C.
NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS.
To: Clerk, Circuit Court of Hanover County, Virginia.
The defendant, Colin C. McPherson, by his attorney, hereby
-gives notice pursuant to Rule 5 :1, Section 4, of the Rules of
the Supreme Court of Appeals of Virginia, of his appeal from
that certain Final Judgment entered in the above-styled cause
<{)TI June 26, 1954.
The defendant further assigns the following errors:
1. The Circuit Court of Arlington County erred as a matter
of law in entering a certain Order, removing these proceedin~s to the Circuit Court of Hanover County, Virginia.
2. The Circuit Court of Hanover County, Virginia, herein-
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after referred to as the Trial Court, erred in failing to sru;.tain the defendant's motion to strike the evidence of the
plaintiff both at the conclusion of the plaintiff's. case and at
the conclusion of the defend.ant's case.
3. The verdict of the jury is contrary to the law and the
evidence.
4. There is insufficient evidence to support the verdict of
the jury.
5. There is. not sufficient evidence of damages to sustain
the verdict for the plaintiff.
6. There was no evidence before the jury of the value of
the use or hire of the article allegedly unlawfully detained.
7. The Trial Court erred as a matter of law in granting
Instruction No. 1 offered by the plaintiff.
8. The Trial Court erred as .a matter of law in refusing:
Instructions A, and B, as offered by the defendant, and in refusing Instruction Fas offered by the defendant.
9. The Trial Court erred in admitting· certain evidenceoffered by the plaintiff over the objection of the defendant,.
and in r_efusing to sustain the motion of the de·
page 109 ~ fendant to strike off the evidence thus offered,.
specifically all of the evidence offered in re the·
publication and deletion of the letter and the evidence offered
as to the alleged damage sustained by the plaintiff as a direct
result of tlrn publication of the said letter.
10. The Trial Court erred in overruling defendant's motion
to set aside the verdict of the jury upon the grounds therein
assig.ned.
·

OREN R. LEWIS,
Attorney for Defendant ..

•

•

•

•

•

•

•

page 110}

ASSIGNMENT OF CROSS ERROR.
Now comes the plaintiff and pursuant to Rule 5 :1, Section
4, assigns the following cross error:
The Circuit Court of Arlington County erred in striking
that port.ion of the declaration in detinne beginning on .the
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ninth line from the bottom of the second paragraph on page
~ thereof .and continuing to the end thereof.

JOHN LOCKE GREEN.
By Counsel.

•

•

•

•

•

}-,iled Aug. 28, 1954.
Teste:

C. W. TAYLOR, Clerk.
By F. A. TAYLOR, D. C.

•

•

•

•

•

Here begins the transcript heard in this case.
August 23, 1954.

LEON M. BAZILE, Judge.
Hanover, iVirginia
Wednesday, February 17, ~954.
The above-entitled cause came on to be heard before the
Honorable Leon M. Bazile, Judge of the Circuit Court of
Hanover County, Virginia, commencing at 10 :00 o'clock a.
m.
Present: Charles Pickett, Esq., and Miles Spence Bray,
Esq., on behalf of the Complainant;
Oren R. Lewis, Esq., on behalf of the Defendant.

PROCEEDINGS.
(The jury was called, examined on voir dire, and sworn.)
Mr. Pickett: If vour Honor please, we should like to have
the witnesses called and sworn and excluded.
The Court : All right. Call all the witnesses and
pag-e 2 } swear them.
(The witnesses were sworn and excluded, following which
opening statements were made to the jury as follows:)

26

Supreme Court of Appeals of Virginia

Mr. Green: May it please the Court and lady and gentle..
men of the jury, I will take just a few minutes of your time
here to try and tell you what this case is about. I am John
Locke Green from Arlington. I am also a lawyer, as well as
the Plaintiff in this case, and in that connection, we have a
very distinguished lawyer in Arlington named Frank Ball
who used to be a member of the State Senate, and in the
course of his business and capacity as a lawyer he went to
~,auquier County to try a case, and he told the jury who .he
was and where he was from, and he said he hoped that the
jury would not hold that against him.
So I hope the jury will not hold that against me because
I am from Arlington County and also not hold it against my
opponent, the Defendant, because he happens to be from Arlington County.
We brought this case down here for the purpose of trying
it before you people because we did not think anybody knew
anything about the background of this case, and therefore,
it would be completely free of any likes, dislikes, or prejudice,
and that you jurors here would try the issue according to
the evidence and bring back a verdict which you think is appropriate in accordance with the instructions of the
page 3 ~ Court, and then I hope, naturally, you bring it back
for me because I believe I am right, and if I did not
believe I was right, I would not be down here taking your
time and tbe Court's time with this case.
As a matter of fact, it is good to be here in Hanover and I
do not think I would' be here if it would not for the most
distinguished citizen of Hanover, who is next to George Washjngfon himself, because when I was a boy in Culpeper during
the first depression, I was in the automobile business and I
went broke, and I had no money and everybody owed me and
I owed everybody else.
So somebody gave me a life of Patrick Henry and so I decided to go to Washington to become a lawyer, and after I
passed tlie Bar I stayed in Arlington, and that is where I have
been practicing law for 25 years, and, of course, the occasion
came, like all lawyers do, they kind of feel the urge to run for
office.
I did run and I won, and three times I was elected treasurer
of Arlington County by overwhelming majorities. The last
r.lection I was defeated by my opponent here, who was the
Renublican nominee, with a Democratic nominee in the race
and myself as an Independent, and in that campaign, of the
29 precincts, I carried 19 of them, and lost the election by
around about 140 votes.. ·
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Throughout the campaign, my opponent kept talkpage 4 } ing .about the fact that he had a letter that he could
·
prove to the voters -0f Arlington County that I had
made a lot of money in my capacity as treasurer, the inference
being that I had, and attempted to show to the people that I, in
fact, was loaning county money. That was the inference to be
.attached to it, and during the campaign I kept asking hlm to
produce _that letter. He never produced it.
I did not know what letter he was talking about, and then
.about a week or ten days before the election, lo and behold,
20,000 of these went out into the mail, and I had no time to
.answer it.
Mr. Lewis: .If the Court please, may I interrupt for just
:a moment 1 · Your Honor, I am very reluctant to interrupt
Mr. Green's opening statements, but I believe we should have
a conference with the Court before the completion thereof
because there has already been an order entered in these pro,ceedings which, if my understanding is correct, and I beij.eve
iit is, has stricken from this case all of the subject matter,
the principal part of which Mr. Green was now speaking,
because this was originally a suit for detiime fot this letter,
:and for what I call libel for the printing and distribution
thereof, which has been stricken.
The Court: I understand the pleadings. The suit is now
:a detinue.
·
Mr. Lewis: For the letter only.
page 5} The Court: For the recovery of the letter, plus
any damage that may result from the letter, unlawful detention of the letter.
Mr. Pickett: That is right.
The Court: Of course, .the second part of the notice of
motion, which was an action for slander, has been stricken
out.

Mr. Pickett: That is right.
The Court: And so we are limited now to an action ·of
cletinue plus tlie damage for results from the retention of the
letter.
· ·
Mr. Lewis: That is correct, yonr Honor, but I ·sincerely
believe that I am correct that the damages flowing from the
unlawful detention thereof have nothing to do whatsoever
with tl1e political campaign, as Judge McCarthy has ruled.
The Court: I do not know, what the damages resulting
from his defeat are is entirely a different cause of action.
Mr. Lewis: That is correct, and that is the point he is
talking about to the jury now.
The ·Con rt : I think he ought to confine himself to the
tletinue and the damage that results from. the retention of
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the letter. I suppose he can tell how· Mr. MacPherson happened to g_et his letter,. or he cannot recover any damages.
from the slander that resulted with the unfair use of it.
It is the detinue plus the damage that results from
page 6 ~ the detinue.
Mr. Pickett: .A.nd for the detention of the letter ..
I concede that that is so.
Mr. Lewis: So that I might have a ruling of the Court,,
it is. our contention, and I believe we have authorities to
sustain it, your Honor, that the unlawful detention-if the.
jury determines there was one-is limited, that is,. the damages for the unlawful detention, are limited to the hire of
the personal property or the specific property that it would
have brought.du:cjng the detained period, and has nothing to
do with the fact ·.that the letter may or would have been
printed; which we do not deny has been printed.
That is a separate action. I notice that he had in his hand
the circular in which this letter was printed. .
The Court: The circular that he is going to read to the
jury may show that Mr. MacPherson had his letter, for which
he is bringing the action for detention. He has to prove that
Mr. MacPherson had his letter before he can maintain his
action of dethme, so he can certainly tell the jury about lVl.r.
MacPherson having the letter.
Mr. Lewis: We have admitted that during the temporary
period we had the letter. We do not deny that, it has not
been denied in the answer.
Mr. Green: "\Ve also say this, if it please the Court, that
Mr. Lewis' defense is that the letter is a piece of
page 7} paper which has no value, but we are going to tell
the jury tllis and introduce evidence to prove it, that
the letter is of some value because Mr. MacPherson thought
it was of some value because he printed about 20,000 of
them, which if he had not had definitely in his possession-if
belonged to me, was my propertyThe Court: I think you have the right to tell the jury
that as evidence of the value of the letter.
Mr. Green : That is the point, yes, sir.
Mr. Lewis: We would like to note an exception, if that is
the ruling of the Court, because we do not think it would be
admissible as evidence.
Mr. Green : So during the campaign, lady and gentlemen
of the jury, Mr. MacPherson kept talking about that, he bad
this letter that he could prove to the people that I got this
terrific sum of money, and I kept calling on him to produce
the letter.
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I wanted to be in a position to know what he was talking
about, so he never produced tbe letter, even though he said
he had it at that time, and then he had 20,000 of them printed
and he sent them out through the mail.
Not being content with the mere sending the letter out,
which in itself, if he had sent it out as it was would be misleading, but he deleted, as you will see in the petition that
will be given to you, and I expect to introduce this
page 8 r into evidence, deleted important parts of this letter
which changed the nieaning of it entirely.
Mr. Lewis: If the Court please, when he is talking about
deleting the letter, that is the complete allegation that J udgc
McCarthy had stricken.
The Court : He did not strike the letter.
Mr. Lewis: He struck all of the counts in reference to the
use or the printing of the letter.
The Court: He struck the count that alleged the facts
for slander, or I take it it was an action for slander that
was joined with this detiime, and he deleted that, but he is
talking about what he claims is the value of the letter. He has
to prove that letter had some value in order to re9over damages against you for the detinue.
Mr. Lewis: I concede that, your Honor, but in the deleted
portion was the very section where he referred to the fact
that the damage was done by what he called deletion or striking out some names in the letter.
That is the very portion that the Court struck. out. That
is the deletion and the alleged use of the letter.
The Court: The Court did not strike out the detinue and
did not strike out the letter with the deletions in it. It only
struck out the allegations of the slander.
Mr. Green : Slandering me.
The Court: ·which he, of course, did allege that
page 9 ~ the striking out had contributed to the slander, but
the letter was left in and the letter is going· to have
to be proved in the case, and it seems to me that he can talk
about-l1e is certainly entitled, if it was his letter and you
have it, he is entitled to recover it plus any damages that
rmmlted from that detention.
..
That is the law of detinue as I understand it. He has to
prove that it was his property or that he had either a general
or special interest in the property, and that someone got it
;:1nd tlrnt he sustained some damage as a result of the detention. Unless he proves that, he cannot maintain his action.
l\fr. Lewis: That is exactly correct, your Honor, but we
respectfully submit tI1at tl1e facts in the unlawful detention of
the letter, assuming there is some, are not measured by the
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fact that it was used in a political campaign or was circulated,
and I do not think that they have any authority that so shows.
The Court: I will have to rule on that when we reach the
evidence.
Mr. Pickett: And instructions, if your Honor please.
The Court: Yes. This is an opening statement and he has
a right to explain to the jury what the foundations of his
act.io'n are. You can give them your side of it, too, and go
ahead, sir.
Mr. Lewis: May I put this in the record Y
The Court: Yes, sir.
page 10 f Mr. Lewis: I would like to state that if the Court
is going to permit evidence of the use of this letter,
that is, in the political campaig11 to which he is referring, we
would have to ask for a continuance at this time for tbc reason
we would not have been prepared.
e are prepared to prove
the truth or falsity of the allegations to which he is referring,
which was the use in the political campaig·n, which would be a
perfect defense thereof if we were trying the issue, but it was
our sincere understanding that that issue was not being tried;
at the last pretrial hearing, it was so stated an<l consequently
we did not bring· down 40 or 50 witnesses for that purpose.
The Court: Mr. Lewis, he is limited to his detinue action.
The other part of the thing was stricken out by the court, and
the only thing we are trying is a dethme action in which he has
to prove that he bas either a general or a special property in
that letter, that you unlawfully detained that letter, and that
he bas sustained damages as a result of your detaining of the
letter.
Now, I do not know what damage he has sustained, but he
has a right to tell the jury what damage he e~pects to prove,
and I will have to rule on the evidence when it is offered.
That is my idea in this case, that he has to prove,
page 11 }· and he is limited in his proof to his ownership of
that letter, either generally or especially, to your
unlawful detention of that letter, and the damages that he sustained as a result of that detention.
What those damages are, I do not know. He will have to
tell the jury what he claims and you will have to be prepared
to meet it.
·
Mr. Pickett: That is my understanding of the law, sir.
Mr. Green: So, lady and gentlemen of the jury, the letter
was not produced at any of those campaign meetings. I had
no opportunity to know what he was talking about.
Then the next thing I kne,v it was in the mail. I wrote the
Defendant a letter which I am going to introduce in evidence,

,v
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if be lms not brought the original here, and which I notified
l1im to do, calling on him to return my letter, asking him where
]1e g·ot it, as is evidenced from the letter it was directed to me
personally, personal business, and it belong·ed to me.
Now, I say this, if he had not bad that letter and used it in
the manner that he used it, the public then would not have been
misinformed as to these facts and I would have had a fair opportunity under our system of fairness, without regard to our
law, every day fairness, to be able to meet yonr accuser if he
accuses you, a1,1d at least deny 'it and show where
pag·e 12 } he made a mistake, and give you an opportunity,
but I had no opportunity for anything.
Now, when you consider-and I am going to show you that
I was elected treasurer of Arlington County three times in
:succession by increasing· majorities, and even in this election
running better than a Republican nominee who sits there and
a. Democratic nominee and me as au Independent-I carried
nineteen out of the twenty-nine precincts, and lost by 140 votes,
and I maintain that if he had not had the illegal and unlawful
possession of this letter which he used illegally and unlawfully,
that the story might have been different and I today would be
treasurer of Arlington County, drawing the $9,000 a year
salary instead of him, and what I ask of you, lady, and you,
gentlemen of the jury, to determine is what the value of the
letter is.
.
He says it is worthless, only a piece of paper, but you have
.a right to determine not only what the letter itself is worth,
:and I concede as a letter it possibly was worth nothing ·except
to me, and if he had not had it at the time and used it as he did,
then it would have been in my file or in my titles :file or in some
file. He had no business giving it to him and the result would
probably be different, and then my damages would be-I would
be the victor as I had been in the past, so that is for you to determine under the proper instructions of what the
page 13 ~ letter is worth, first, whether it is my letter, second,
whether I had a right to it, and third, the value of
the letter, and if you cannot produce the value of the letter,
which he has not done, the alternative value of it and damages
for the unlawful detention thereof, and that is up to you, lady
.and gentlemen.
That is the case before you to decide, and as we bring the
evidence in here, I think you are going to determine that I
have not overstated my case, rather, I have understated it.
Thank you.
(The opening statement for the Defendant was made by Mr.
Lewis.)
,
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Thereupon

ERNEST V. COOK
was called as a witness on behalf of the Complainant1 and, having been first duly sworn,. was examined and testified as follows.
DIRECT EXAMINATION.
By Mr. Green:
·
Q. Mr. Cook, state your name, please!
A. Ernest V. Cook.
Q. Where do you live 7
A. Arlington.
Q. How long have you lived theref
A. Since 1937.
Q. Do you know the Defendant there°l
pag·e 14 ~
A. Do I know Mr. MacPherson !
ii
Q. Yes.
A. Yes.
Q. How long have you known him T
A. I would say 12, 13 or 14 years.
Q. Do you know me, sid
A.. Some, by sight, yes.
Q. How long have you known mef
A. Probably 10 years.
Q. l\fr. Cook, what is your business°!
A. I am in the printing business.
Q. Have you ever done any printing· for MacPherson, the
Defenda:nt here!
A. I have, yes, sir.
Q. I am going to show you a pamphlet here with a letter on
it. Will you tell me whether you printed that or not 1
A. I would say so, yes.
Q. How many copies did you print f

Mr. Lewis: Just a minute. If the Court please, I do not
object to Mr. Cook stating whether he printed it or not.

Q. I will ask in another way. For whom did you print itf
1\fr. Lewis: Excuse me. The objection centers on the main
issue because we do not deny that was a circular which was
printed and used in the political campaign. I o~
page 15 } ject to its use or introduction in this case because
it is irrelevant and immaterial, it is not g·ermane to
the action of detinue.
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It contains a lot of material which has nothing to do with
this letter, regular campaign material.
The Court: Let me see that thing. I think it would be
limited to the front page. I do not think I will let any more of
it come in.
Mr. Green: That is perfectly all right.
M:r. Lewis: Your Honor, we will have to object to that. We
have the letter. vVe have no objection to the letter going in.
The original is here. Our objection is we do not want, for the
reasons enumerated and for the ruling of the court up there,
to try this question of whether or not the statements in that
pamphlet which was used in the political campaign were true
or false.
The Court : No, sir. It is not a question of the truth or
falsity of the statements, but the fact that Mr. MacPherson
used the letter. He has a right to show that he used the letter,
showing that the letter had some value.
It says here that the value of the use of property through
detention in an action of detinue, the measure of damages for
the unlawful detention of the property sued for is ordinarily
the value of the use of the property from the time of its detention to the date of the verdict, that special circumstances
may operate to change the general rule, but he had
page 16 ~ to prove that thing has some value.
You contend that letter had no value.
1.\fr. Lewis: Your Honor, the rule which your Honor has
just read, which is substantially the same in A. L. R. and all
the other authorities, is the rule, I will concede for the measure
of damages for .the unlawful detention, but the use referred to
therein is not the use here, and I can find no authorities supporting that contention. It is not the use to which the parties
·in possession may have put the article. It is in connecti-on
witl1 the word ''hire."
For example, if you unlawfully detained a slave and the
slave would rent for $10 a month and would. be detained for
a month, the rental value ,·vould be $10, and certainly it is not
any measure of damages, and that is exactly the question that
was argued before Judge :M:cCarthy in the l1earing, that it was
the use that Mr. MacPherson put to tl1is letter was the element
of damages, and it was our -clear understanding that is the
rule, that it was not the element of damages, and that is exactly what they are trying to show.
The Court: I would like you t.o show me where Judge
McCarthy ruled that the use of it was not any-
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Mr. Lewis: I can only show you the portion, your Honor,
of the order itself which is the portion he struck, which ref erred to the use, and I can only tell you from my honest
memory of the arg'Uments and the principles that
page 17 r were used, and I believe they are filed in those proceeding·s.
The Court: He says in his order, and that is all I know
about the case, "Upon consideration whereof, it is adjudged
and ordered that the demurrer heretofore filed by the Defendant in this case be and the same hereby is overruled, to which
the Defendant excepts. It is further adjudged and ordered
that the motion of the Defendant, the fourth portion beginning on the ninth line from the bottom of the second paragraph
on Page 2 and continuing to the end thereof be and the same
hereby is sustained, to which ruling of the Court counsel for
the Plaintiff excepts."
Mr. Lewis: And that portion which he left reads as follows,
your Honor. The Court: Yes, and that portion is alig11ed so that he takes
out the allegation, and the Plaintiff further says that the Defendant, ''by means of the unlawful possession of the said letter," and so forth, "but with certain changes and d~letions,"
he struck out that part of the declaration so that you are
limited to that allegation that you liad his letter, which he set
forth with the deletions in it, and then he says that the letter
is his property and it shows on its face and that he was in possession of that letter and that subsequently, by means unknown to the Plaintiff, Defendant obtained possession of the
letter as evidenced by his statements during the month of October, 1951.
page 18 }- '' Plaintiff further states a demand has been made
•
on the Defendant for the return of the letter wrong- ·
fully in his possession and that a letter was written to the Defendant on the date of October 29, 1951, to demand the return
of the aforesaid Jetter, and Defendant still wrongfully and unjustly retains," and so forth.
.
That was left in by Judge McCarthy. He has a right to
offer evidence to prove that allegation that he has been damaged to the extent of $10,000.
Mr. Lewis: Damaged as a result of the publication and use
of the letter.
The Court: No, by his getting the unlawful possession of
the letter, according to him, and by his failure to return his
letter and the use of the letter. That is the element of detinue
·
damages.
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· Mr. Lewis: Y-0ur Honor, the element runs aiways from the
elate of tbe demand until the return of the letter. It never runs
.any time other than from the date of the demand, and the use
,of which he complains w:as prior to the date of demand.
The Court: No. It is for ordinarily the value of the use of
the property from the time of its detention to the date of the
verdict. The demand and the detention is from the time he
gets possession..
Mr. Lewis~ It is the time of the demand.
page 19 } The Court: He says it was unlawfully detained.
That would be a matter of evidence. He alleges
that it was unlawfully obtained.
M:r. Lewis: He alleg-es a demand, which is the basis-he
:alleges his demand from October 29. He sets that up in his
pleadings, that be demanded the return of it.
The Court: He states you wrongfully obtained wrongful
possession of the letter. You say you did not. That is a matter of evidence. You cannot start to prove your case until he
:gets through with his case. He has a right to prove his dam~g·es if he can show any damages. He certainly has got to
prove them.
Mr. Lewis: I hate to do it, but if the Court is admitting that
•evidence, I am asking for a continuance on the grounds we can
:show the use of the letter was not damaging; to the contrary,
it was just to the opposite. We are not prepared to do that,
because it was our understanding, under the Court's ruling,
publication had nothing to do with it, and that is the only rea·son, because I would be prepared, would have brought all the
witnesses here.
·
The Court: The publication of the letter is evidence he
made some use of it. It does not prove the value of the use
of it. He has to put some more evidence on to prove what the
value of the letter was, but he has to show you made some use
of the letter in order to recover damages.
page 20 } If you had obtained the letter and had it in your
file and made no use of it, the only thing he could
do was to recover the letter. Then he could not show any damages.
Mr. Lewis : He certainly could if he had a hiring or resale
value.
The Court: Being a letter, ordinarily it would have no
hirable value.
Mr. Lewis: That is correct.
The Court: But he has alleged that you damaged him $10,000. He has to show that you made some use of that letter and
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then show what tl1e value of that use was in order to recover
any damages ..
Mr. Le,\is: We say be cannot show it in this case and if
he can, I am asking for a continuance since I am not prepared,.
due to what I understand the Court's rulings to be, to meet
that type of evidence, which I am amply prepared to meet tomorrow or any other day.
The Court : It seems to me you ought to be prepared to meet
evidence because it would seem to me clear that he has to,
prove ownership either generally or specially in that letter,.
and then he has to prove that in order to recover any damages
in the detinue action that you used that letter and what the
value of tl1at use ,vas. It seems to me that is botmcl to be the,
law of the case.
Mr. Pickett: That is what we are proceeding
page 21 } under, your Honor, that theory, exactly.
Mr. Lewis: We have to respectfully disagreethat the value, as far as the unlawful detention is concerned,.
is not the value of the use that Mr. :M:acPherson put to it. It
is a mythical use or value as far as that is concrerned.
The Court: Of course, that is your contention, and his contention is the reverse, and the jury I1as to pass on that~
I am not expressing any opinion as to whether the use of it
had any value or not, but it seems to me that the law is that
in order for him to recover, he is bound to prove that he had
either a general or a special property interest in that letter.
Mr. Lewis: There is no question about that, your Honor.
The Court : All right. Now, then, that is the detinue he
has to prove, tl1at he unlawfully detained that letter. Once
he proves the ownership, and then if he can prove detentionr
unlawful detention of that letter, then be has a right to prove
that he sustained some damages as the result of that unlawful
detention, and ordinarily, with a letter, you would not have
any damages from the detention of a letter, so he must offer
some evidence to show that you made some use of the article
so that you got some benefit from it.
If you had a slave and you used the slave out
page 22 } there in building a road, the hire of the slave would
be the damages.
Mr. Lewis : That would be the damages if I did not use him,.
if I detained him.
The Court: If you unlawfully detained his automobile and
he had no means of g·etting- another automobile and be could
show that he lost a lot of money by reason of your detaining
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bis automobile so that he had to walk instead of riding, he
could not go to his usual duties, I suppose he could introduce
some evidence to show what the damages from the detention
,
were.
It seems to me that he bas a right to offer some evidence
to show what use you made of that letter in order to prove
whether the detention had any value or not.
Mr. Lewis: But it is our contention that he cannot do indirectly what the Court said he could not do directly.
The Court: He cannot recover anything· for any slander
by reason of the·
Mr. Lewis: Use of the letter.
The Court : -use of the letter or the deletions in the letter.
It is limited to the value of the use of that letter to prove such
damages as the jury might think that he was entitled to.
Whether he can prove any damages or not, I do not express
any opinion, but it seems to me tbat is what he has to do, and
the only way he can do it is to show that some use was made of
the letter.
page 23 ~ Mr. Lewis: I can only except to the Court's ruling- because I think the use is limited to the value
of the hire, the same that the automobile he could not use was,
and if the letter has no value, the action does not lie.
The Court : The proof he used the letter does not prove the
value of the use. He has to introduce some more evidence to
show what value that use has, but it seems to me that is the
next step in his attempt to prove that l1e sustained damage.
Mr. Lewis : The mere fact he used it for any purpose is immaterial because that was not the question, it was the hiring
value of the article, whether it be an automobile, chattel or
anything else for the period retained.
The Court: It seems to me that that is going to be a question for the jury to say from the evidence, as to whether the
use you made of that letter has any value or not. I do not
know what the jury is going- to say about it, but it seems to me
he has to prove you made use of the letter and what tl1e valuo
was.
It is true I am not any authority on detinue. It is a subject
that I am not at all familiar with. I have tried to look up the
law the best I could, but it seems to me that is the way that
the case works out, that he has to prove not only his right to
possession and the unlawful detention, but he has to prove his
damag·es and · the damages would be proved by
pag-e 24 ~ showing that you made some use of that letter and
what the value of that use was.
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l\Ir. Lewis: That would be correct if your Honor is correct
in saying that his measure of damag·es is the use that Mr.
MacPherson put to the article, if he had no right to have it.
We say that is 11ot the measure of damages.
The Court : What do you say the measure of damages is 1
Mr. Lews: The measure of damages in detinue, according
to what all the authorities say, is the hiring or the rental value
for the period detained of the article unlawfully detained.
The Court: Is that not exactly what I am saying·t
Mr. Lewis: The rental value, I said, the rental to someone
else, not to the person who has it.
The Court: If it has no rental value, you certainly have to
prove your damages by some other way.
Mr. Lewis: You do not have any damages if he does not
have any.
The Court: You can have some damages whether it has any
rental value or not. If it was a. horse, you would have to prove
the value of the horse and then the value of the use of that
horse for the time it was detained. That would be the damages and the value of the horse would be the alternate value.
He has to prove the alternate value, which I suppag·e 25 r pose is not very much, and if he wants any damages,
he has to show what the value of that detention was.
Mr. Pickett: This is an exceptional case, if your Honor
please, and so recognized in Michie 's Jurisprudence. This is
a unique case, and we might be blazing a trail here.
Mr. Lewis: I think Mr. Pickett hit it on the head. He said
we might be blazing a trail here, when the authorities on unlawful detainerMr. Green: Patrick Henry blazed a trail rig·ht here in the
Court House 200 years ago, too.
The Court: It is not the first time I have had to blaze a
trail, but it seems to me it is certainly elementary that in order
to recover any damages, he has to prove that Mr. MacPherson
used that letter, and then what the value of that use was.
Mr. Lewis : That is, unfortunately, where we disagree. I
say his use of it has no bearing in this case, and is not material
for that very reason, because it is not a legal element of the
damages.
Your Honor has ruled that way and I certainly do not want
to appear to argue with your Honor, but all I can do is take
an exception to your Honor's ruling, and we can proceed.
I am not in a position to prove by other witnesses who are
available the value of the use of the letter, evidence which I
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a-ssume the Plaintiff is going to put on. I do not
page 26 } have my witnesses to counteract that evidence and
I am asking for a continua.nee.
The Court: When he gets through with his case, if y:<l)U are
in that position, I will let you come back tomorrow with your
witnesses..
Mr. Lewis: All right, sir.

J3y Mr. Green :
Q. Mr. Cook, for whom did you print that pamphleU
.A.. Did you .say for whom did I print iU
Q. Yes.
A. Mr. l\facPherson.
Q. The Defendant here 1
A. Yes.
· Q. How many copies did you print?
A. 20,000.
Q. How much did he pay you for it!

Mr. Lewis: I object to that. I do not know what materiality
it has.
Mr. Green: It g-oes to the value of the letter.
Mr. Pickett-: It shows the value l\fr. MacPherson placed on
it.
By Mr. Green:
Q. How much did he pay you for it?
A. $411.
Q. He broug·ht that to you personally, himself!
_page 27} A. He brought the cuts to me, you meant
Q. Yes.
A. Yes.
Q. He· paid you personally for it 7
A. Yes.
Q. He brought you the cuts?
A. Yes.
Mr. Green: That is all.
The Court: What was a cut?
The Witness: It is the plate of the letter.
Mr. Lewis: Do I understand that he is offering the entire
]Jamphlet?
The Court: No, sir, just that first page.
Mr. Green: I am just offering the first page in evidence.
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By Mr. Green :
Q. Mr. Cook,. I might a:sk yon one more question, if' Im~.
Do you know who made the cut :for Mr. Mac-Pherson!
A.. I have :no idea, no, sir.
Mr. Green: All right. I offer this' as Plaintiff "s Exhibit
No.1.
Mr. Lewis: Your Honor, it has a reverse.
The Court: lt is limited to the first page.
Mr. Lewis : It has othe·r matter on the reverse side.
The Court: All he can do is bring to the jury the
page 28 } first page. He cannot do anything else. The jury
will not have possession of it.
( Said page was received in evidence and marlrnd "Plaintiff's Exhibit No~ 1. ")

CROSS EXAMINATION.
By Mr. Lewis:
Q. Mr. Cook, I believe yon testified that the cost of that
circular was $400?
A. $400..

Q. That included aU of· it, did it not f
A. That included-yon mean the 20,000 copies f

Q. Yes.
A. Yes.
Q. That included all four pages f
A. Yes, sir.
Q. Do I understand if it was one page it would be· one-fourth
of that, or approximately one-fourth of it f
A. Not quite. It would be a little bit more than one-fourth..
Q. Would you say $125, in round figures?
A. One page would not have been over $150.
Mr. Lewis: That is all.
Mr. Green: May it please the Court, we would like to put
the Defendant on as an adverse witness, pursuant to the sec-ti on of the Code.
page 29 ~ Mr. Lewis: We have no objection to putting the
Defendant on as an adverse witness.
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Thereupon
COLIN C. l\facPHERSON
was called as a witness on behalf of the Complainant and, having been first duly sworn, was examined and testified as follows:
CROSS EXAMINATION.

By l\ir. Green:
'Q. State your name, please 1
A. Colin C. MacPherson.
Q. Where do you live, :Mr. MacPherson?
A. I live in Arlington, Virginia.
Q. How long have you lived there 7
A. I have lived there since 1910.
Q. You have lived in Arlington County since 19107
A. Yes, sir.
Q. ,vhat is your present occupation?
A. I am the treasurer of Arlington County.
Q. When did you take office as treasurer of Arlington
Countyf
A. j anuary 1, 1952.
Q. Were you a candidate for that office in the general eelction of 1951 !
A. I was.
page 30 ~ Q. Mr. MacPherson, there has been a letter introduced here which you heard Mr. Cook testify
that you had printed by him, 20,000 copies, and that you paid
him the sum of $411, I believe, for the printing thereof. Do
you recall that?
A. I recall the letter and the pamphlet and paying him whatever his bill was, which I believe was $411.
Q. You heard him testify that you broug·ht a cut, but not the
letter, to him. Where did you get the cut?
Mr. Lewis: - I object, your Honor. I do not see what difference it makes.
Mr. Green: It goes to hook up with the possession of the
letter.
The Court: I think he would have a right to ask him
whether he paid for the cut or not.
A. The cut, I imagine, is what you would term a plate that
I do not recall the name of the firm. It was over in the Earl Building in
Washington, D. C.

a printer would use to make reproductions from.
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By Mr. Green:
Q. Did you have it made t
A. Yes.
Q. What did it cosU
A. I do not recall what it cost.
Q. Can you come up with some best recollection Y
A. It might have been as much as $30.
page 31 } Q. You took the letter over and had the cut made Y
A. I had the letter photostated, first, Mr. Green.
Q. Who did that?
A. Max Sher, he did it once when I had it photostated, and
then it was photostated again by a firm in Roanoke.
Q. Did you know what each one cosU
A. Very little, less than a dollar, I think.
Q. When you had it photostated in Roanoke, was that the
second time or the first time Y
A. Second time.
Q. Did you take the letter down to Roanoke yourself f
A. No, I did not
Q. Who took it there Y
.A. Mywife.
Q. Did she take it to Roanoke for that particular purpose¥
A. No, sir, she did not. .She took it to Roanoke to have it
with her when she went to Roanoke, but she was not in Roanoke just for that purpose, no.
Q. Why did she take it to Roanoke Y
Mr. Lewis: I object to that, your Honor, you are getting
right into the political campaign; what difference does it
make?
Mr. Green : I want to get down to the cost of it.
The Court : He says it was less than a dollar
page 32. } each time, so I will sustain the objectio~.

By Mr. Green:
Q. Who gave you the letter, Mr. J\1:acPherson 1
A. Mr. Edgar W. Pumphrey.
Q. Did he tell you where he g·ot the letter Y
A. I believe he said you brought it over to his office.
Q. Under what circumstances did he give you the letter?
A. I came into his office and I had in mind seeing· if I could
get some positive proof of allegations that were made and
even published in the Evening Star about your being in the
loan brokerag·e business four years before, and your opponent
·at that time had accused you of being in the loan brokerage
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'business and putting· county mopey out of the county banks
:and, ·in turn, those banks would loan money in Arlington
County and pay you a commission on it, and I was inoorested
in -finding ·out something definitely tangible to sustain the editorial that was in the Star and what Mr. George Grove, when
he ran ag:ainst you four years before, had said about you, so I
was looking around for that information.
I went in to Mr. Pumpht·cy's office and asked him if he knew
:anything about that. He went to bis file and pulled out this
letter.
Q. Did you pay him as an attorney to give you the information?
A. No, I did not.
page 33 } Q. Did you employ him to look up the information in the clerk's office that you were talking
:abouU
A. I paid him for looking up a lot of titles about these loans
to see how many loans you bad made.
Q. Did he tell you when he had looked them up who had done
the titles?
A. No. He wrote down who did the titles. I have the
papers right here.
Q. You paid him for that!
A. I think I paid him $50 for that.
Q. You got him cheap, did you not?
Mr. Lewis: I object to that, your Honor.

Q. In the course of that, he went to his files and picked up
'the letter that has been deleted?
A. That is right. He gave me the letter they have here in
,evidence.
Q. What did he tell you about that letter? When he gave
you the letter, what did be tell you about iU
A. I told him I would like to have it and use it in the campaign.
Q. Did he make any statements as to the nature or the explanation of the contents T
A. He explainedMr. Lewis: Just a minute. I object, your Honor. The
evidence is where he got the letter. What Mr.
page 34 } Pumphrey may have said or the explanation he
may or may not have given as to the contents of' the
letter, certainly is not in issue in this case.
,
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Mr. Green: If your Honor please, I am not trying this case
upon the slander and libel, libel, rather, which is evidence in
the case that has been ruled out as a count not connected with
the action of' detinue, but I do think we have a right to show
how this letter was used. I can show the value of it to Mr..
MacPherson in his campaign for treasurer, and if he evidently
saw it was· of great value to l1irn by spending divers sums of
money to get it to the people, conversely, if it had been in my
possession, it would have been of equal value to me.
The Court : What is the question¥
Mr. Green: -: l..asked him wI1en Mr. Pumphrey g·ave him tbeIetter, he testified· be had employed :M:r. PumpI1rey to look up
titles to s·ee how mucl1 monev I had loaned.
The Court: I understana" that.
1\fr. Green: And then Mr. Pumpl1rey went to his file and
brought this out and I asked him what 1\fr. Pumphrey said
when he gave him this letter, did he make any explanation for
the letter as to the money involved, which shows on the face
of it, and he got it, and so, in other words, did Mr. l\focPherson publish the letterThe Court~ AU right. I think that question is
page 35 ~ proper.
Mr. Lewis~ I object, your Honor. The fact be
published tlle letter and under what circumstances we say is
immaterial.

By l\fr. Green:
Q. Did he make any explanation to you about tl1e letter?
A. Yes, sir, he certainly did. He said that you had takelll
I1im down to tI1ese banks in Cbarlottesviile and Orange, Vir:ginia, and that they had made an arrangement with the banks
to make some loans, which they had proceeded to do, quite a
few loans, and after they had made quite a few, they got up
a list of those loans, and in this instance List No. 2 is referred
to in this letter, and they sent that list down to the bank in
Orange and asked for a service charge on it.
Q. For themselves, for Hosmer & Pumphreyf
A. I assume it was for putting; these loans through, and instead of Mr. Slaughter, the president of the bank, answering
their letter, he apparently thought that he would write to you
about it, and he sent this letter which appears here today enclosing a check payable to your order which you could dispose
of as you saw fit.
Q. When he told you that, did he tell you he got the moneyt
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Mr. Lewis: I object, your Honor.
The Court: I think it is all right, if he told him
page 36 ~ he got the money.
A. I am not certain whether it was that clay. I saw Mr.
Pumphrey several times during the campaign. I believe it
was prior to the time that I published the letter that Mr.
Pumphrey did tell me that he believed that he had got a third
of the proceeds, but he did not go and look it up, but he thinks,
I believe he told me that he got a third of the proceeds of that
total amount, and tliat you had claimed that you had had to
give one-third of it to Maynard Magruder, and he said that
Mr. Magruder claims he did not get any of it.
Q. Then, with that knowledge, you went on and published
the letter showing that I got all of $1,800, is that right?
A. I published the letter to show that you had.got $1,800 in
a letter that you could dispose of as you saw fit. I did not
feel it was up to me to explain what you did with the money.
That was for you to explain.
Q. In other words, you take the position that, Mr. Pumphrey
having told you the circumstances of this letter and this
money, and he got it, that it was perfectly all right for you to
publish it that way and leave it up to the public to find out
whether or not it was correct or incorrect, is that righU
Mr. Lewis: I object, your Honor. We are trying the political campaign which I concede was an issue therein, and whaf
Mr. Green believed or what Mr. MacPherson b&page 37 ~ lieved lms no bearing whatever on a detinue action.
Mr. Pickett: The political campaign has not
been ruled out of this· case. It is rig·ht in it.
·
The Court: No, Mr. Lewis, I think what he did with the letter has some bearing· on the question of whether the letter had
any value or not.
Mr. Lewis: He was asking Mr. MacPherson what he
thoug·ht, what his opinion was, that he should have told him
something- different from what he apparently told the public.
Mr. Green: Your Honor, I am forg·e.tting the so-called libel
or slander in this thing and getting· down to the value of this
letter. It is for the jury to determine any damages for the use
he put it to. It is a question for them to determine.
The Court: Yes, sir.
. Mr. Lewis: I will except to the Court's ruling.
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By Mr. Green:
,,
Q. Is this the same letter that during the course of the campaign you kept referring to and saying that you had a letter
that showed I had enough money to buy your wife a station
wagonT
A. I do not believe that I said repeatedly that I had a letter
that I was g·oing to produce and show that you got this
eighteen hundred and some dollars.
Q. I did not say that. I asked you if this is the same letter
that you said that you had that would show to the
page 38 ~ people that I got a large sum of money which was
sufficient to buy your wife a station wagon. Is that
the letter you are referring to 7
Mr. Lewis: He has not admitted he made that statement,
yet.
Mr. Green: I am asking him a question. He can say yes or
no.
A. I hope I can answer the question in this manner. Mr.
·Green went around in Arlingion County and said all the
money-after I had accused him of being in the loan brokerage
business and making a profit at public expense-he went
around and sa~d all the money he had made would not keep my
station wagon running·, and I think at one time in the campaign I said I nad a letter that would prove at least he received
enough money to probably buy the station wagon.

By Mr. Green:
Q. And at those meetings when you said you had in your
possession a letter which would show that I had received the
sum sufficient to have boug·ht a station wag·on, do you recall
my asking you time and time again to produce. the letter t
A. I think you asked me to produce whatever evidence I
had. I do not know about time and time again.
Q. At the time you were making tl1ose statements about this
lotter, was this the letter you had reference to?
A. It certainly was.
page 39 ~ Q. A little while ago you testified that four years
prior to that the Washington Star had written an
editorial about my making certain allegations and claiming
that I had been making a lot of money, and the inference befog that I had been loaning public money, and based on i!hat
you employed Mr. Pumphrey as your attorney to study the
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record. In that campaign, my opponent-you mentioned his
name a while agoA. George Grove.
Q. Do you recall what happened to Mr. Grove in that election?

Mr. Lewis~ I object. I concede he lost.
A. He was defeated.
·The Court: Who is "he"?
The Witness: Mr. George P. Grove.

I

I

By Mr. Green :
·Q. In other words, he was defeated. Do you recall how
badly he was defeated?
A. I think you said earlierMr. Lewis: I certainly have to object. We are now going
back to an election four years previous.
The Court: I do not think it makes any difference how
badly he was defeated.
.
Mr. Green: I want to show this, if your Honor please, and
I think it is a material element to this incident which still goes
to the jury to determine, that in all three of those
pag·e 40 } campaigns prior to that, he has testified that the
Washington Star had written an editorial about me
in connection with that, and when he ran he wanted to ascertain the facts, so he says, so that he could get them to the
public.
I want to show, then, that at that time the facts, that the
public did have the facts, while it was four years later. I think
I defeated Mr. Grove by 1,700 votes, carrying every precinct,
which g·oes to the question of the value of this letter.
I maintain if Mr. MacPherson had not got the letter which
belonged to me and used it as he did use it, incorrectly, errone<msly, and I might say fraudulently, that he thought enough
,of it to spend $1,500 or $2,000 to send it to the public, which
.contributed to my defeat.
The Court: You have not shown he spent any $1,500.
l\fr. Green: I am going to show what he spent before I get
through.
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By Mr. Green:Q. You say Mr. Grove was def'eated f
A. Yes, sir.
Q. AU of those allegations tbat have been made f'our years
before were in the Wa:shingion Star, is that rightY
A. Yes. Mr. Grove brought it up and I think you answered
him by telling him, '' I got you a loan, too,. didn't I 7'' And he
did not bring· it up any more.
page 41 ~ Q. When you got these letters, you heard Mr..
Cook testify that he printed you 20',000 of them ..
Did yon mail them all out¥
A. I think about 17,000 of them,. yes.
Q. Do you recall how much it cost you to mail them out Y
A. It cost me something for the use of a voters" list. I would
say maybe $135 ..
· Q. And the stamps, what did they cost you?
A. Well, 17,000-I think they were mailed out at one and a:
half' cents.
Q. If I would make the statement to you they had a threecent stamp on, would you say that was correct or incorrect?
A. They could have had a three-cent stamp.
Q. You do not recall whether it had one and a half or three
cents7
A. No.
Q. Did you employ anybody to stuff them and send them
outY
A. No.
Q. Who did that for you T
A. That was voluntary. Some neighbors came in and stuffed
them.
Q. Who were they!
A. I think my sister-in-lawpage 42

~

The Court:· I do not thinir that is material.

A. And people across the street, people interested in my
campaign.

The Conrt: I do not think that is- material unless you spent
some money for it.
Q. Mr. MacPherson, in this copy here there are deletions.
Will yon tell me how you happened to delete, Hosmer &
Pumphrey's name!
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Mr. Lewis: I object, your Honor. Certainly the deletion
in the letter, I cannot. conceive of what effect it had in there,
the fact that it was deleted. I certainly do not want to keep
anything from this jury, but I do not want to try a political
case.
The Court: I do not think it would be trying a political case
to ask him why he made those deletions in the letter, any of
them.
The Witness: I would like to answer it, your Honor.
Mr. Green: Suppose you do.
The ,vitness: When l\Ir. Pumphrey gave me the letter, be
knew what I was going to do with it. I was going to use it to
show the people of Arlington County the practices that Mr.
Green had engag·ed in, and Mr. Pumphrey said, "I think you
ought to leave out all the proper names in the second paragraph of that letter. There is several names mentioned there
of people that have gotten loans. I do not think
page 43 ~ that anyone who just happened to get a loan through
these people, that their names should be bandied
around in a political campaign.''
I think if I had got one of those loans, I would not appreciate
having my name mentioned in some political mailout material.

By Mr. Green:
Q. Mr. Pumphrey did not tell you that he and Hosmer got
a loan, did they? That is not the reason they told you?
A. He asked me to leave out all the names of ,individuals,
and that is where the deletions-the context of the letter is the
same, if you will read John noe in the letter, it will make sense.
Q. .After his request, after his having· told you he got a third
of the money and that Maynard ]\fag-ruder denied that he got
a third, according to Mr. Pumphrey, you went on and deleted
his name and let the letter go through the ma.ii that way, is
that right?
A. I do not know whether he told me that day he gave me
the letter, that he thought or you may have given him about a
third of the total proceeds, and that Maynard Magruder
claimed he never got a third, as you had alleged previously
and all, but he did ask me that he thought it would be best if
I did not put any of the proper names in there, and I thought
that it would not be the right thing to do, to drag somebody's
name .into a political campaign just because he happage 44 } pened to get a loan from these people.
Q. In other words, ]\fr. Pumphrey put you on no-
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tice that there was something wrong with it and you went on
and used it and deleted it, notwithstanding· those facts, is that
rig·ht?
Mr. Lewis: I object to that. There has been no evidence
whatsoever that Mr. Pumphrey-and he is testifying-put him
on notice there was something wrong with the letter. l move
that that be stricken.
The Court: I do not think there is any testimony that there
was anything wrong with the letter.
.
Mr. Green: He testified that Mr. Pumphrey gave him the
letter. Mr. Pumphrey told him that he had received a third
of the money.
The Court: He said Mr. Pumphrey told him either that
time or later that he had gotten a third of the money. He did
not know when he told him that.
By Mr. Green:
Q. Do you say that Mr. Pumphrey told you later or before
you used the letter about the money?
A. I am inclined to think he told me before I publisl1ed the
letter, but not the time I got the letter from llim, he got a third.
He did not go to his files to look up, hut he .said he had; be had
received about a third of those proceeds.
Q. In other words, your testimony ,is, then, you published
the letter in which you left the name of Hosmer &
page 45 r Pmnphrey out, that he did inform you that he got
a tllird of the money and there was some question
whether Mr. Magruder had got any or not f
A. I want to say this, that Pumphrey & Hosmer 's name was
not left out-every name that was a proper name was deleted,
and those are all the deletions in that letter.
Q. All of them were deleted except mine? You will testify
to thaU
·
A. Yes, and the letter would not have made any sense if
your name had not been on there. I was showing· the people
of Arlington that you had been .in what I felt was an unethical
practice.
Q. In other words, you felt the letter was of such value to
you in your campaign that you paid $30 for a cut and two or
three more dollars for a photostat letter, paid $411 to Mr. Cook
to have it printed, and then paid $30 for somebodv to run it
through a machine addresser outfit, and then you are not certain whether yon bought one and a half cent stamps or three
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icent stamps, but all of those you did pay because you thought
the letter was of value to you, did you not T
A. I thought the lotter was definitely of value to me in the
ccampaign.
Q. And it was of such value to you that you used it with the
intention of showing the public, so that the public
}Jag·e 46 ~ would take it in that respect and would affect me
at the polls with the public? That was your intention, was it noU
A. I thought the public would be very interested in what
you had been doing.
Q. If you felt that, why did you not tell the public the whole
:story, when you had the facts or were, at least, put on notice
that the facts were contrary to wl)at appears from the letterY
A. What I was trying· to show was you were the :fiscal agent
,of the bank.
:Mr. Lewis: Just a minute. There is no evidence to the effect that he published anything that was contrary to the letter,
:and Mr. Green is doing the testifying. The letter says he got
the money, and "you may dispose of it as you see fit."
· ::M:r. Green: You got us here and read the lettter to the jury,
the whole thing, that was not even deleted, and we would like
to show that1\fr. Lewis: You have a copy of it.
Mr. Green: No, I have not. I want the original letter.
Mr. Lewis: I will be delighted to give it to you.
Mr. Pickett: That is what this suit is for.
By Mr. Green:
Q. That is the letter that you have reference to,
page 47 ~ is that iU
A. That is right.
l\fr. Green: I would like to offer that in evidence as Plaintiff's Exhibit No. 2.
The Court : All right.
Mr. Lewis: We have no objection.

(Said letter was received in evidence and marked "Plaintiff's Exhibit No. 2. ")

By Mr. Green:
.
Q. Mr. MacPherson, do you recall what day it was of the
election of 1951 in November 7
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A. What day was election day?
Q. Yes. It was the second day o:fi N ovembeir,. was. it not!'
.A.. I believe so.
Q. And on October 29, did you produce the original letter
that the- court sent yon a.copy of my letter to you¥
A. Did I produce it¥
Q. Yes. I wrote you a letter T
A. You sent me a registered letter, yes.
Q. Did you get an order from the court to produce- that f
Mr. Le,,1is: We have a letter, Mr. Green..
Mr. Green: Let me have it, then.

By l\fr. Green:
Q. Is that the letter I wrote· you y·
A. That is the letter.
page 48} Q. _Read it to the jury, will youf
Mr. Lewis: i do not object to Mr. Mac.Pherson's reading it,.
Mr. Green, but I assume you a:re going to offer it in evidencef
Mr. Gre·en: Yes.
Mr. Lewis: I object to it in evidence on the grounds it is a
self-serving declaration, as a statement from him as to whom
the letter belong·ed to, and who it came from. We do not deny
he wrote tl1e letter, but I object to its admissibility on tl1e
grounds it is a self-serving declaration.
Mr. Green:- I want to show to the Court that a demand was
made for the letter as soon as -it came to my attention, and I
got no answer to it. You have in your answer you never had
the letter and now you ten the jury and the Court here that
you got it and had it all the time.
Mr. Lewis: · I do not think that is in the answer, Mr. Green ..
Mr. Pickett: Yes, it is. It is denied.
Mr. Lewis: Denied what?
Mr. Pickett:- He bad possession of it.
The Court: I think that letter is admissible.
Mr. Lewis: Parag·raph 4 says, Mr. Pickett, that the Defendant admits receiving the letter under date of October 29.
Mr. Pickett: I am talking about the letter.
Mr. Lewis: Why don't you let the jury-you
pag·e 49 ~ said we denied receiving that letter~ We did not.
Mr. Green: I am talking about that letter here.
Mr. Lewis: We a<hnit we got that letter under Paragraph

4.
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Mr. Green: And you told the jury and the Court that you
had it all the time.
·
Mr. Lewis: What?
Mr. Green: This letter from Mr. Slaughter to me, that you
had it all the time.
Mr. Lewis: ·paragraph 2 answers exactly what we said
about the letter.
Mr. Pickett: Of course, he denies he has in his possession
or had at the time the above-captioned suit was instituted the
letter complained of, and at the very time this was complained
of, it was in your possession as counsel.
The Witness : When I got this letter here, I went to sec
Mr. Lewis. I had received that letter from Mr. Pumphrey. I
felt then, and I still feel now, that it was originally in Mr.
Pumphrey's p_ossession. I felt it had been turned over to Mr.
Pumphrey as a sort of vendor's proposition.
The letter there refers to list No. 2 loans. You will find list
No. 2 loans in Mr. Pumphrey's files with Mr. Green's name on
it. I got this letter. I turned that letter and some other particulars pertaining to this whole affair over to Mr. Lewis as .
my attorney..
Then, some time later, months later, I believe
page 50 ~ this action was :filed.
By Mr. Green:
Q. Let me ask you something to get this straight. When
you got that letter on October 29, it was a few days before the
election, and election was on November 2, 1951.
You took the letter to Mr. Lewis, is that righU
A. I certainly did, this letter and that letter.
Q. Did Mr. Lewis advise you not to return my letter.
Mr. Lewis: I object to that question.
The Court: I do not think advice of counsel-that is privileged.
Mr. Green: All right, sir.
Bv Mr. Green:
''Q. In any event, you got the letter and you never returned
mv letter.
·Let me have that, will you please, sir? I want to introduce
this as evidence as Plaintiff's Exhibit No. 3, and I would like
to read it to tl1e jury. I believe you also read it to the jury.
Mr. ·Lewis: As far as evidence, I am objecting to it on
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the grounds it is a self-serving declaration. vVe concede we
got the letter.
The Court: Mr. Lewis, it was a demand made upon Mr.
MacPherson and I understood that Mr. MacPherpage 51 ~ son said he did not reply thereto, so I think it is
admissible.
If I make a statement to you that you are under a duty to
answer, and you fail to answer, that is admissible.
Mr. Lewis: The dem::\nd, we have no objection. We concede the demand, but we do not admit the correctness of the
self-serving- declarations, that he has in there, and we object
to it for that purpose.
The Court: It seems to me you are under a duty to answer
that letter and deny what you did not admit.
Mr. Lewis: I do not know of any duty. If we do not have
something that belongs to somebody else that weThe Court: The trouMe was he says he took both the letter
of the bank to Mr. Green and Green's letter to him to you,
and he never got any reply. It seems to me when somebody
makes a charge against me of that nature, that I am going to
reply to it and deny the charge.
Mr. Lewis: The charge was denied, your Honor, orally to
counsel, and they knew all about it. This letter was printed
in an ad.
'
The Court: You can say about the verbal denials; that
may be all right, but it seems to me that that thing is admissible.
Mr. Lewis: Tlle only portion I object to is-if it is admitted only for the purpose of showing that the demand was
made, I have no objection, but I object to the adpage 52 ~ missibility as to the correctness of the contents.
Mr. Pickett: He was claiming ownership of this
very letter at that time.
l\,fr. Lewis: He said Mr. MacPherson stole his letter and
he says it is not true.
Mr. Green: I do not think it is in there, but even if I did
~av he stole itThe Court: That is no reason. Mr. l\facPherson was under
a duty to deny it.
Mr. Green: Here is what it says, if I may read it to the
jury.
The Court: All right, sir, go ahead.
Mr. Green: On October 15, 1951, a few days before N ovemher· 2, 1951, and on October 29, I wrote in this letter, "Mr.
Colin C. MacPherson, 2201-lSth Road, North, Arlington, Vir-

C-olin C. MacPheirson v. John Locke Green.

55

I. Lee Potter.
ginia, I w.as given this morning a copy of the aforesaid letter,"
.and as the testimony is and I will let you gentlemen see that,
if you want toThe Court: Exhibit No. 3.
( Said letter was received in evidence and marked '' Plaintiff's Exhibit No. 3. ")
·.
Mr. Green: :May it please the Court, I believe at this time
that will be all with :Mr. MacPherson, of course, reserving
the right to put him back on the stand.
The Court: Do you want to ask him anything 7
page 53 } Mr. Lewis: No, sir.

(A short recess was taken.)
Mr. Green: May it please the Court, I want. to ask Mr.
MacPherson one more question.

CROSS EXAMINATION (Resumed).

Bv Mr. Gre·en:
..Q. ·what is your salary as treasurer!
A. $9,000 a year.
Mr. Green : That is all, sir.
Thereupon

I. LEE POTTER
was called as a witness by counsel for Plaintiff and, having
been first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
Bv Mr. Pickett:
·Q. Please state your name, Mr. Potter.
A. I. Lee Potter. ·
Q. Your occupation Y
A. I am working for the Government at the present time.
Q. The Federal Government T
A. Yes, sir.
·
Q. In what capacity?
.A. I am working as an assistant to the Secretary of Labor.
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Q.. What are your duties.!
A. Working on special assignments for the Secrretary of Labor.
Q. How long have you had that position t
A. I have just been workin there one month,, as a matter of'
fact, one month yesterday.
Q. Since the administration has changed!
A. That is right.
Q. Have you been active in Republican politics. in Arlington County!
A. Yes, sir..
Q. At the time of this campaign in which Mr.. MacPherson
was elected as a Republican candidate for treasurer; did you
occupy an official position with the Arlington Republican
Executive Committee!
A. Yes, I did.
Q. What was it f
A. County chairman.
Q. Was the matter of the use of this letter irom Mr..
Slaughter to Mr. John Locke Green discussed by the Committee a:s a party policy 7
A. Not to my knowledge.
Q. Were you consulted about it Y
A. N 0 1 I wa:s not.
Q. What was the first yon knew about it?
A. The first ·1 knew about it was immediately
page 55 ~ prior to its being mailed or just as it was being
printed. I saw some proofs of it ..
Q. Who showed them to you f
A. I do not recall.
Q. Was it Mr. MacPherson himself°l
A. I do not recall.
Q. Was it Mr. Pumphreyf
A. I do not recall.
Q. Was it any prominent member of the party f
A. I do not recall.
Q. Wbere were you when you were shown those proofs r
A. I do not recall that.
Q. Yon saw it was addressed to Mr. Green, did you not'l
A. I only saw a proof of the letter. I did not see a proof
of the whole folder or whatever it was.
Q. I mean, you knew they were reproducing a letter addressed to Mr. Green Y
A. I knew the· letter was being reproduced.. I saw, as I re-

page 54

r
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call, a reproduction of that immediately before it was sent
out or probably at the time it was being printed.
Q. That disclosed that Mr. Green was the addressee of that
letter1
A. That is right.
Q. "\Vere you shown the deletions?
A. I saw it as it was reproduced. I did not see
page 56 ~ the original letter, and I have never seen the
original letter.
Q. What you saw, did it contain these deletions?
A. Yes, sir.
Q. As chairman of the committee, did you take any exception t9 the use of the letter in its deletions Y
Mr. Lewis: I object, your Honor. The Republican party,
I sincerely trust, is not on trial.
The Court: I do not think that has any bearing on the
case, Mr. Pickett.
Mr. Pickett: I do not know. We are dealing with intangible
matters here. I just do not know.
The Court: I do not think that would tend to show the
value, whether he objected to it or not.
Mr. Pickett: All right, sir. I think maybe your Honor is
right.
By Mr. Pickett:
Q. Can you tell us whether the Republican mailing list was
used in the mailing out of this letter?
A. No, I cannot.
Mr. Pickett: That is all.
Mr. Lewis: No questions at this time.
The Court: Are you all through with him?
l\fr. Pickett: Yes, sir.
The Court: Are yon through with him f
Mr. Lewis: No, sir. I would like for him to
page 57 ~ wait until the noon recess. I do not know whether
we will use him or not.
Thereupon
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was called as a witness on behalf of' the Plaintiff and, having
been first dul1' sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Green:
Q. State your name.
A. Edg·ar W. Pumphrey.
Q. Where do you Iive Y
A. Arlington.
Q. How long have you lived in Arlington Y
A. Maybe about 33, 32 or 33 years.
Q. What is your profession or business Y
A. Lawyer.
Q. Do you lmow the Defendant Y
A. Yes.
Q. How long have you known him Y
A. I should say around 30 years.
Q. During that 30 years, has be been at one time or another a client of yours Y
A. Client?
Q. Yes. Have you ever done any professional work for
him?
page 58 ~ A. Only once that I can recall.
Q. I show you a pamphlet there and ask you
whether you can identify it or not Y
A. Yes. I have seen the original of this, yes.
Q. I show you a letter here and ask you if you have ever
seen that letterY
Mr. Pickett: That is Complainant's Exhibit No. 1, is iU
l\fr. Green : Yes.

The Court: That is Exhibit No. 2. This one is No. 1.
A. Yes, I have seen this.
By Mr. Green:
·Q. Did you ever have it in your hands?

A. Yes.
Q. Do you know how ]\fr. MacPherson came by itf
A. Yes.
Q. How?

A. From my hands.
Q. You gave it to himf
A. That is right.
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Q. When you g.ave it to him, did you make any statement
:about the letter?
A. Yes. I think I made several statements..
Q. Do you recall what you told him Y
A. One was that I did not want-after discussion
page 59 ~ with Mr. Hosmer and myself and him-that I did
not want certain names published because it was a
political fight and they had no business in the campaign.
Q. Read that first paragraph, Mr. Pumphrey.
A. "I am returning herewith list No. 2 loans, approved by
us and service charges, together with check for $1,851.50,
payable to your order, ,vhich you may deliver to Hosmer &
Pumphrey or dispose of as you see fit.''
Q. In that connection, did you make any statement to Mr.
MacPherson about the disposition of the money.
A. Yes. I told him that you considered that we were partners with ·you and Maynard Magruder and each of them was
to get ·a third.
Q. Did you tell him that that is what happened!
A. I did not.
Q. What did you tell him? Did you tell him about getting
.a third, that you got a third?
A. Yes, but I think I went further. I think I stated that
30 or 60 days after the check came, I understood that Magruder did not get it.
Q. You told him you understood he did not get it t
A. Yes.
Q. What did you base that information on?
Mr. Lewis: I object to that. This is his witness, your
Honor, called by him. He has no right to examine
page 60 } him. He is bound by what he says.
The Court: You told him that you got onethird?
The Witness: Y ~s.
~,."to

,, ... •• \;

'

"' . ,.

·Bv Mr. Green:
·Q. And you say that you told him that 60 days after-

·
A. I do not know that I had made some inquiry or what
11ad come to me that Magruder did not receive it.
Q. When you made that statement, you did not have any
facts to base that on, did you?
l\fr. Lewis: I object to that, your Honor. This is his wit-
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ness and he is bound by what he says. He has called him as
his witness ..
The Court: He is merely asking him what he based it on.
Bv Mr. Green:
..Q. Was that hearsay or did you have any facts!
A. Yes, it is hearsay.
Q. You say when you showed that letter to Mr. MacPherson, that was the first time that Mr. MacPherson had seen iU
A. Yes.
Q. That was bef.9re it was published t
A. That is right.
Q. Mr. Pumphrey, do you recall after the letter came out
that I met you out in the corridor of the treasurer's office
and I was behind the counter and I stopped you
page 61 ~ and I asked you if you had given Mr. MacPherson
that letter and you denied it, and you told me that
the only thing you knew about it was that you asked ·him to
take Hosmer & Pumphrey out f Do you recall that conversation?
A. No, I do not.
Q. Do you recall why you gave the letter to Mr. MacPherson?
·

Mr. Lewis: I object, your Honor. I do not think it makes
any difference why he did. The only relevancy it has is to
get into the reasons, political or otherwise, why he gave it
to him. He said he gave him the letter and Mr. Green gave
him the letter.
Mr. Green: Mr. MacPherson has testified here that Mr.
Pumphrey-his testimony so bears it out-that he had told
him that he got one-third of it before the letter was published.
Mr. MacPherson testified that he published the letter because be thought it would help him in his campaign for
treasurer with the people, and that is why he used it.
Now, I want to point out how Mr. Pumphrey gave him the
letter, whether Mr. MacPherson asked him for it or whether
he voluntarily gave it to him.
The Court: You can ask him whether he volunteered it
or wliether Mr. MacPherson asked him for it.
The ·witness: To publish it, yes, Mr. MacPherpage 62 ~ son asked me for it.

Bv Mr. Green :
· Q..What did he say when he asked you for it f
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A. Well, as near as I can reconstruct it-it is some years,
now, since th~s all happened-he came to me and wanted· my
support and wanted me to get some information about you
being in the loan business, that one of the charges of four
years ago by Grove had been on that, and there had been
some controversy whether it was ethical or not, and so forth,
and he wanted some information and that he was willing to
pay me for it, and I said, well, whatever time I put in it, I expect to get paid, and I put some time in on it and I gave him
a list in writing from the records of the court house and he
paid me for it.
Then he said he would like to have something in writing ,
and I said, "vVell, John, we were partners in a little-in some
of this business.' '
I said, "I think I can give you something in writing."
Mr. Green, four years before, had run for office and I wab
county chairman, and about four days before the· el_ection
because of something that had come up, he called me up anc.J
flatly stated that he did not want my vote, he did not need
my vote, and he did not want my support.
I told him it came a little late, I could not do anything in
this election.
page 63 ~ Q. ·which election are you talking about?
A. I am talking about 1947.
So that when Mr. Colin<MacPherson came to me in 1951 and
said he wanted to run for office, I was very happy to help him,
and politics being what it is, whyQ. Did you·Mr. Lewis: Let him answer the question.
The W"itness: Having some sense of values in politics, that
you have to have the issues to run on, and this was one of
the issues he was interested in, we had in our office, the files,
something we thought would help make him an issue.

Bv Mr. Green:
"Q. Among the papers in the files, was this letter, is that
right?
A. That is right.
Q. You thought tl1en that that would help Mr. MacPherson
in bis campaign?
A. I gave it to him for what it was worth, was willing to.
Q. Then when you searched the records further, did yw1
report the loans that the bank had madeY
A. I think I gave him all that I could.

62

Supreme Court of Appeals of Virginia

Edgar W. Pmnphrey.
Q. Did you tell him at the time that Hosmer & Pumphrey
had done all the title work on those loans Y
A. Not all of them. There were some Charpage 64 ~ lottesville loans_:_
Q. Hosmer & Pumphrey did principally f
A. 29 of them, that is, on this No. 2, ref erred to here, this
also was in the file.
Q. And the people who got the loans paid you for the work Y
A. That is right.
Q. Do you recall how you came by this letter that you gave
to Mr. l\facPnerson T
A. Yes. I think Mr. Hosmer stated that you had given it to
him and he wanted me to see it and said you did not want us
to divide the money, you wanted to divide the money three
ways.
.
Q. You took it out of those files and gave it to Mr. MacPherson because you thought it would help him in the campaign?
A. That is right.
Q. And then told him to delete the name of Hosmer &
PumphreyY
A. I told him to delete all those names. That is a big mistake. I should have taken a leaf out of your book and allowed
the name of Hosmer & Pumphrey to stay in and get the benefit of the publicity.
Q. Is that for the benefit of the jury Y
A. No, butpage 65 ~ Q. It had nothing to do with the case. 13ut you
had it stricken out, all right, did you noU
A. Yes.
Q. You told Mr. MacPherson that I did not get all the
money, did you not Y
A. Yes.
Q. You do not imply that I was any partner of Hosmer &
Pumpl1rey, do you?
A. You did, by your actions, say that we were when we
divided the money.
Q. In other wo1:ds, you said that was a partnership?
A. We were co-partners in this business, the way the money
was split up.
Q. You maintain that because this $1800 was divided between Hosmer & Pumphrey and Magruder and myself, that
that was a partnership 1
A. That is for the Court to determine.

Colin C. MacPheirson v~ John Locke Green.

6l

Edgar lV. Pumphrey..
Q. That is what you .based the partnership on, because the
money was divided1
A. Yes. We were working together, yes, and your instructions here did say to check these loans on list No. 2.
(J. Was it not, as a matter of fact, when the people ,came
to me to get the money, I was trying to help you and Hosmer
make some money?
A. Oh, that is right.
page 66 ~ Q. .And you reciprocated it by taking it later on,
because you were mad with me about something,
.and gave the letter out to a man to use against me and did not
tell him the whole truth f
Mr. Lewis: If Mr. Green is going to testify, I admit he can
testify what he wants to, but I prefer to have him testify
from that chair.
Mr. Green: I am going to testify later on.
Mr. Lewis : All right.
Mr. Green: And I think I am going to put you up there,
too, before I get through.
Mr. Lewis: I am perfectly willing.
Mr. Pickett: I do not think that was testimony, if the
Court please. I think it might have been called an argumentative question, but it was not testimony.
·
The Court: No, it was not testimony.
Mr. Green: That is all.
CROSS EXAMINATION.

Bv Mr. Lewis:
·Q. Mr. Pumphrey, you have referred to a list No. 2 that was
referred to in the letter in question. Do you have that list No.
2 with you?
A. Yes.
Q. May I see it, please?
A. Yes, sir.
page 67} Q. Mr. Pumphrey, do you likewise have with you
the original letter or copy of the letter that you
sent to the Citizens National Bank in which the letter of
December 29 was answered?
A. Y.es, December 29.
·
Mr. Pickett: I object to that because the letter shows on its
face it was not an answer to that. It makes no reference to
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that letter whatsoever,. and I do not want counsel to continRe"
to say that.
The Court: He can look at it. I do not know what it is ..
That is not offered in evidence ..
Mr. Pickett: Yes, sir, but I object to his statement, "t°'
which it was a reply.''
The Witness: That was the enclosure with it.
By Mr. Lewis:
.
Q. The letter dated December 19, 1945, with the enclosure,,
is a letter that you addressed to Mr. R. C. Slaughter, President of the Citizens National Bank, under that date Y
A. That is right ..
.

'

Mr. Lewis : If the· Court please,. I would like to offer in
evidence at this time as the Defendant "s first exhibit,. tbc·
letter of December 19-, with the attachment, being original
copies of the letter Mr. Pumphrey sent io Mr. Slaughter of'
the Citizens National Bank.
Mr. Pickett: We have no objection, if the Court
page 68 } please.
The Co·nrt: All right.
Mr. Lewis: The two of them may be marked as one exhibit ..
The .Court: Defendant's Exhibit No. 1 and No. 2..
(Said documents were received in evidence and marked
"Defendant's Exhibit Nos. 1 and 2," respectively.)
Mr. Lewis: I would like to introduce the original copy of'
list No. 2, as our next exhibit, your Honor.
The Court= All right. That will be Defendant's Exhibit
No. 3.
( Said list was received in evidence and marked '' DefencTant 's Exhibit No. 3.")
Bv Mr. Lewis:
·Q. Mr. Pumphrey, I show·you Defendant's Exhibit No. 3,
and ask you if the handwriting on the bottom thereof, if yon
kµow whose handwriting that is.
A. It looks like Mr. Green's. I would say it is.
Q. Mr. John Locke Green°l
A. Yes.
:M:r. Green : I admit it is mine.
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Q. From your own knowledge and from that official record,
can you state whether or not Mr. Green assisted you or your
office in making up that list as a result of those
page 69 ~ notations thereon V
A. I do not know who made this list because it
must have been made in Orange, unless the-it says the following mortgages were not listed by Pumphrey or Hosmer. Our
firm name was reversed, and I would take it that was done in
Orange.
Q. Do you know when that handwriting of Mr. Green wa~
placed thereon? Do you know when and why it was placed
thereon?
A. ·well, there was some~the girl who made the original
list for me had put on some loans that I had secured through
the vVarrenton Bank, and also on the list, the original, which
is a copy there, the two of December 17.
There were some loans that as I recall the bank said bad
been paid off, they had refinanced, and paid off, and M.r.
Green, if my memory is right, said they did not feel like they
should pay a service charge on those loans, so that this list
was smaller, and then they added a couple of loans that the
girl did not put on there, on the original list, which they
corrected and credited to our office, and I think then l\fr. Green
put several loans on here, also.
Q. In his own handwriting?
A. In his own handwriting, so I think we handled one of
them, the Palmer, but I do not think we handled the othe-r
three and the four-year deal with the Warrenton Bank.
Q. Mr. Pumphrey, then, prior to writing this letter of
December 19, to the Charlottesville Bank. had any
page 70 ~ arrangements been made with that bank to pay
service charg·es for loans that were handled?
A. vVhy, yes. We had gone to see them.
Q. Tell the Court and the jury who the "we" is that had
gone to see them.
A. Mr. Green, Mr. Hosmer and myself, as I recall.·
Q. That was before any of this was done?
A. Before any of it.
Q. At that time, this is in 1945, when Mr. Green went with
vou and Mr. Hosmer to the Charlottesville Bank-was he a
treasurer of Arlington County?
A. Oh, yes.
Q. I said Charlottesville ; I meant Orange. This was the
Citizens Bank of Orange.

A. Yes.
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Q. He was treasurer at that time!
A. Yes.
Q. Do you know whether or not at that time .Mr. Green
had a deposit in the Citizens National Bank of Orange of
Arlington County money that he had received as treasurer!
A. Yes. I think he told us at the time how much he had in
Charlottesville. You see, the banks up in Arlington did not
have enough bonds put up to protect the state, and he had to
go elsewhere, and I guess he was in six or eight ban ks.
I do not recall all of them.
Q. You know that he was in the Orange Banld
page 71 } A. Yes. He had county money down there.
Q. At that time, was it agreed and understood
that there would be a service charge of one per cent paid on
these loans 1
A. Oh, yes.
Q. To whom was the service charge to be paid, according to
your understanding, when you and Mr. Green and Mr. Hosmer
went up there?
·
Mr. Green: He did not testify definitely I went up there.
He said he thought I did.

Q. I will ask you specifically, did Mr. Green take you up
there!
A. Yes.
Q. There is no ifs, ands or buts he took you up there 1
A. When you say, "took"Q. You all went up there together?
A. Yes. I do not know whose car we went in.
Q. He was there with you for this purpose Y
A. Yes.
Q. What were the arrangements, Mr. Pumphrey, as to who
was to get this one per cent for loam, that was then being
serviced or placed by the Citizens Bank of Orange in Arlington County, secured by proper deeds of trust?
A. I cannot say that there was anything definitely settled or
told to Mr. S1aug·l1ter or the president of the other
page 72 } bank. He just said that we could place loans for
them and if they were interested, that we would
service them for one per cent which we got from other sources.
Q. That amount, one per cent of the face value of the loan?
A. Face value of the loan.
Q. On a $5,000 loan it would be $50 !
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A. That is correct. I do not know that it was specifically
said who was to get it. Mr. Green introduced us and said we
were friends of his and we did law work for him and that
they knew we would treat them right and get them good loans
at that time, and I think we did.
As far as I know, we only had about one loan that went sour
that I can recall. There may have been more, butQ. Mr. Pumphrey, at that time, were there any arrangements made as to who would appraise the property!
A. That came after we had got some requisitions for loans
:and we were getting them. Arlington was building fast and
people would exhaust funds in different ·banks quickly. You
know, it does not take long to exhaust a million or half a
million dollars in a rapidly growing community, and we would
have requisitions for loans and we got several in and we sent
them to the bank and asked them for instructions as to appraisals.
As I recall, they did not reply directly ~o us; they
page 73 ~ replied to Mr. Green, and it seems he told me over
the phone-it is a long time ago-that they wanted
Maynard Magruder as one appraiser and he was to be the
other.
Q. vVho is "he" y
A. John Green.
Q. From your own knowledge, after that conversation, did
Mr. Green and Mr. ,J. Maynard Magruder appraise the propierties against which these loans were placed?
A. Oh, yes.
Q. Did they receive a fee therefor?
A. Arrangements, as I understand it, was Mr. Magruder
sent his appraisal to the bank direct and was paid. Mr. Green
required us to collect $10 or $15, I am not sure just the exact
fee, and also that we should draw up the appraisal report.
He would give us the gist of his appraisal to the secretary
in the office, she would draw the report, and he would come
in and sign it and we would send it to the bank.
Q. Did you do that?
A. Yes, we did that.
Q. Did you in the settlement of these loans collect from the
purchaser either $10 or $15 and mark it for appraisal fees
and tum that monev over to Mr. Green?
A. That is correct.
Q. ·was that being done and was that the standard practice
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page· 74

~

that you were following in your office in connection
with these Orange loans at the time you sent this
letter of December 19,, to the bank for the service

charge?
A. Yes.
Q. And Mr. Green was working with you directly in all of
those transactions t
A. That is right.
Q. He was ·fully conscious and was directing the activities
of what was going on in connection with this loan business T
A. That is right.
Q. There was no question in your mind at that time that Mr.
John Locke Green was, in fact, receiving remuneration for his
part in obtaining loans which were placed in the Orange Bank,
and was receiving an. appraisal fee also, is that not correctt
A. Will you restate that t I do not know as I follow you.
I did not know he was receiving anything from -the bank. l
did not know he personally was receiving anything- from the
bank in addition to the mo1iey that we were paying for appraisal fees.
Mr. Green: Wait a minute. You do not make that as a
statement, ·that I got any money from the bank, do you t
Mr. Lewis: Only according to what the letter says. Yes,
sir, I make it as a statement.
The Witness: That is what the letter says.
Mr. Green: I will concede that.
page 75

~

By Mr. Lewis:
Q. You knew, did you not, as of the date Mr.
Green brought that letter to your office, the one of December
29, that the $1,851 check showing that he claimed a part of
the service fee, that the bank itself was paying that?
A. That is right.
Q. So you knew, as a matter of fact, from that date, whatever the date was, ~ecember 29 or December 31, 1945, that
Mr. Green not only was claiming but had in fact received
money from the Orange Bank that they had paid for the
servicing of these loans, is that not correcU
A. That is 1·ight.
The Court: That is tlie part that you got one-third of!
The Witness: Yes.
The Court: And of wbicl1 Maynard Magruder was to get
the other third, and Green was supposed to get one-third!
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The Witness: I want to be frank about it. He never discussed this with me, Mr. Green, this division, never discussed
it with me. The only time that I can recall he talked to me
on the phone about whether I gave the letter to him, and I
parried him off with, ''John, you never discussed that letter
with me. vVhy ask me nowi" And then later, either in that
conversation or another one-I cannot recall where it took
place ; it came up again-I said,.'' Well, John, if it
pag·e 76 ~ will help you out any I will tell you this, that I
discussed the letter with Colin lVIacPherson.''
The Court: You, Hosmer & Pumphrey, got one-third of
that fund, did you noU
The ·witness : Yes.
The Court: You knew that?
The Witness: Yes.
The Court: And you told MacPherson that you had got onethird of iU
The Witness: Yes.
The Court: And Magruder was supposed to get one-third
and Green had the other third?
The Witness: That is right.
The ·Court: All right.
By Mr. Lewis:
Q. At the time you sent the bill, did you know that Magruder
was to get a third?
A. No.
Q. Was that an arbitrary act on the part of Mr. Green when
he divided up the check?
A. Oh, yes.
Q. Or was it in accordance with your understanding or then
agreement with him?
A. No.
Q. Then do I understand correctly, when Mr.
page 77 ~ Green got the $1,851 check, without asking whether
you thought it ought to be done, that is, Hosmer
& Pumphrey, or without saying anything about it, he just told
you that was what he was going to do with it, is that correct i
A. This is my understanding.
Q. That is what he, in fact, did do with it?
A. Yes.
Q. The facts are, you objected to the fact that there was
more that you were entitled to and Magruder was not entitled to?
'
A. Yes, that is rig·ht.
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Q. And from your understanding and conversation with Mr.
Green with your firm, you made it clear that you did not
know Magruder was getting anything, he did not have any
right to get $1,200 of that money f
A. I cannot say, because I never discussed it with John.
Q. That was your understanding .with your partner, that it
was discussed with him Y
A. Yes.
Q. And as a result of that situation, that is when Mr. Green
got mad with you?
A. Evidently.
Mr. Green: You mean when Mr. Pumphrey got mad at me.
You have it in reverse.
page 78 } The ·witness: No. I supported him in that
following election.
By Mr. Lewis:
Q. He is the one that got mad at you because you objected
to his dividing· the money the way he did Y
A. Yes, because Magruder had only six of those 29 or 30
loans there.
Q. Mr. Pumphrey, do you know how many of these appraisal fees they would have got in connection with these
loans, these $10 or $15 ones, $10, $50, $100 or $200, to the
best of your recollection, during the time you were handling
that business Y
A. You have to come again. You are going too fast.
Q. Do you have any recollection of approximately how many
$10 or $15 appraisal fees Mr. Green received from your office
in the settlement of the placement of these Charlottesville and
Orange loans Y Could you state whether it wasMr. Pickett: If he says he does not know, if the Court
· please-I do not want an approximation.
Mr. Lewis: You wanted an awful lot of approximation
from another witness.
Bv Mr. Lewis:
..Q. Can you state whether l1e got one dollar orA. I would say there was in excess of forty, but I would
not want to state.
page 79 ~ Q. You would not want to state exactly Y
A. That is rig·ht. I would not know.
Q. Can you state whether or not you got this appraisal fee
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from all of the loans from these banks that were settled in the
office of Hosmer and Pumphrey 7
A. I do not know about the first one or two, but it became
an established policy.
Q. It was an established policy that he got it for all of them Y
A. Yes. I would say he got it on all, but I could notQ. There might be an exception?
A. There might be an exception, some friend of his or something, he may have said. ''Do not charge him,'' or something,
but with one or two-well, I do not know whether there was
:an exception, but I want to be as accurate as I can judge on
the matter.
Q. Mr. Pumphrey, I show you some yellow sheets whichMr. Green: Arc those loans that banks were supposed to
have been made 7
·
Mr. Lewis: Yes. I do not know. I am going. to ask him.

By Mr. Lewis:
Q. That appears to be copies from the land records of
Arlington County. Have you seen those sheets before?
A. Yes.
page 80 } Q. ·what are they f
A. I made them.
·Q. It is your own handwriting?
A. My own handwriting.
Mr. Green: If they are loans made by the bank in Orange,
I will concede them.
Q. Are those what the land records of Arlington County
show that were the loans made by the bank in Orange Y

Mr. Green : I made eight or ten million dollars' worth. I
wish I had the Chase National Bank to make a billion dollars'
worth.
Mr. Lewis: You denied it during the campaign.
Mr. Green: I deny I g·ot that $1,800 and I do deny it. I do
not deny those loans were all made by me. You are trying to
make an inference here that I lent county money.
Mr. Lewis: I made no such inference. I stated repeatedly
and will state again that vou never loaned a cent.
Mr. Green: Your, Honor, I loaned ten millon dollars for
banks. They had confidence to take my word, and I am proud
to say none of them went bad, either.
,

Supreme Court of Appeals of Virginia,

"12

.Edgar W. Pumphrey.
By Mr. Lewis:
Q. This is the list you complied from the land records of
Arlington County at Mr. MacPhersou 's request, so that he
would have a record of the volume of business that was done
at that time¥
page 81 } A. That is :right.
Mr. Lewis: I would like to· have that introduced as our
next exhibit.
Mr. Green: I have no objection to it. Let it go in.
The Court-: It is exhibit No. 4.
( Said sheets were received in evidence m evidence and
marked "Defendant's Exhibit No. 4.")

By Mr. Lewis:
Q. I believe that is your tape on there, which shows $1,046,0007

A. No.
Q. That is not your tape t
A. That is not my tape.
.
Q. Do you know approximately what they total, if you do
knowY
.A. I saw the fignre there. That is all I know.
Mr. Pickett: You have not added that up t
The Witness: No.

By Mr. Lewis:
Q. Were those loans handled through your office, Mr.
Pumphrey, or your office and other attorneys!
A. And other attorneys.
The Court: These loans aggregate $1,046,000.
The Witness: I do not know, your Honor. I
page 82 ~ never counted them up. I sent it through, but that
is not my writing,, I did not think. I do not think
that is my writing.

By Mr. Lewis:
Q. Mr. MacPherson will testify be added it up on the tape.
Those were :figures as to the individual amounts thereon, just
not the total f
A. That is right.
Q. Where you have here the amount of the loan, $9,500 or
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$3,500, that is your figure and that is what the land records
show?
A. Yes. .
,, j
Q. So in order to reach a total, all you would have to do is
pull a tape on all the amounts there?
A. Yes. That is all my handwriting except that in red.
Q. Where it is marked ''Total"?
A. Yes.
Q. Mr. Pumphrey, this letter which I believe is Exhibit No.
2, that is, the one from Mr. Slaughter addressed to Green, I
believe you testified the original of this, along with the list No.
2 and the check for $1,850, that was ultimately received in your
office in the regular course of business, in response to your
letter of December 197
Mr. Pickett: He did not testify to any such thing.
Mr. Lewis: I am asking· him.
Mr. Pickett: You are putting words in his mouth.
page 83 ~ Mr. Lewis: ! am cross examining him. He is
your witness.
The Witness : This came over to me to check. This letter
came to Mr. Hosmer and was left with Mr. Hosmer and Mr.
· Green told me what he was going to do any why he did it and
what he was going to do.
Bv Mr. Lewis:
·Q. That is in reference to the distribution of the check?
A. Right, and left it there, and Mr. Hosmer took it up with
me and told me what John had in mind and I had a few words
about it and then it went in the files.
Q. It has remained in there ever since?
A. Yes.
Q. As far as you know, from that date, that is, from December 30 or 31, whatever day you got it following December
29, 1945, up until October 29 or thereabouts, the month of
October of 1951, when you gave it to Mr. MacPherson, it remained there?
A. I gave it to Mr. liacPherson before the election. I am
sure it was before October because I do not think Mr. MacPherson bad announced yet when he came to see me and he
asked me for my support and wanted me to do this work.
Q. It was in the fall of that election year that you gave it to
him, whatever the date was?
page 84 ~ A. Yes.
Q. So it has remained in 1rour files and as a part
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of your records and property in connection with the loans that
you had serviced for the bank?
Mr. Pickett: I object. Mr. Lewis puts language in his
questions so that if he gets an affirmative answer it covers
the whole question and he can argue that the witness so testified, and I object to the form of the question, if your Honor
please, and ask that it be stricken.
The Court: Was it your property?
The Witness: Yes.
The Court : How did it get to be your property Y
The Witness: It was given to us in connection with this
affair, the division of the money, to check the list over and
so forth.
The Court: All right.
Mr. Pickett: That is a conclusion, if your Honor please.
It is not a statement of fact.

By Mr. Lewis:
Q. The letter itself said you may .dispose of it. Mr. Green
gave it to you, is that not correct,
Mr. Pickett: Wait a minute. I object.
Q. He gave it to the firm. Were you and Hosmer partners T

, The Court: Were you there?
Mr. Lewis: No.
page 85 ~ The Court: He does not know anything about it
except hearsay.
Mr. Lewis: As a partner in the regular course of business,
they were partners at that time.
The Court: He was not present when Hosmer got it.
By Mr. Lewis:
Q. You discussed the matter later with Mr. Green, did you
noU
Mr. Pickett: v\Tbat matter?
Mr. Lewis: The matter involving thisMr. Pickett: We are talking- about the letter.
The Court: Did you discuss that letter with Green f
The Witness: No, I did not.
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By Mr. Lewis:
Q. You discussed the disposition of the check, and that is
when you had your falling out, when he took a bigger share
than you thought he ought to have?
A. That was the firm's position. That was mine.
Q. Yours and'
Mr. Green: ·wait a minute. You waved your arm over
here. You are not implying I was a member of Hosmer &
Pumphrey!
Mr. Lewis: I was not.
Mr. Green: I want you to make it clear. I do not want the
jury to have a notion I was connected with Hosmer
page 86 } & Pumphrey.
Mr. Lewis: You were connected with Hosmer &
Pumphrey at one time. I believe you were.
Mr. Green: I was connected with a lot of things, you, for
one thing.
Mr. Lewis: You were never connected with me, Mr. G.reen.
Mr. Green: I had to put up with your talk, Mr. Lewis. I
8m doing it right now.
By Mr. Lewis:
Q. Did Mr. Green, at any time from the date of this letter,
the letter of December 28, Complainant's Exhibit No. 2, which
was in the files and delivered to the office of Hosmer
& Pumphrey, did he at any time ever ask for the-return of it
or make any statement of any kiI]d indicating that he wanted
it back or it was his property and not yours Y
A. Not to my knowledge.
Q. The file out of which this came, is that a part of the
official records of the law firm of Hosmer & Pumphrey of
Arlington, Virginia?

Mr. Pickett: How can a law firm have official records?
Mr. Lewis: I think my records are official. If they are in
my firm, the are official to me. I do not know why· they could
not be official.
A. Yes. This was in the files, Case 140, Citizens
page 87 } National Bank, I mean, R. C. Slaughter, and then:
underneath correspondence.
Q. That is the original file that was in your law firm at the
time this account was started and at the time this letter of
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December 19 was addressed, is that correct, when this letter
for service charges was mailed ·by you Y
A. Well, this file was opened on September 21, 1944.
Q. That was prior to the date of this billing, which was
December 19, 1945 Y
A. That is right.
Q. And this letter of December 29, when it crone to your
office, being a part. of that file and record, went therein and
remained until you gave it to Mr. MacPherson in the fall of
1951?

.

Mr. Pickett: If your Honor please, I move that part of the
question, "being a part of that file," be stricken from the
question because it is a conclusion of counsel ·
The Court: It is a conclusion, Mr .. Lewis. You asked him
for a conclusion.
Mr. Lewis: I am cross examining this witness.
The Court: I know, but you cannot make conclusions. You
may cross examine. You can lead him, but you cannot put
conclusions in your questions.
By Mr. Lewis:
Q. Was not this letter put in your file and made a
page 88 ~ part of the records pertaining to the Citizens National Bank account?
A .. The papers were in there.
Q. Including this Exhibit No. 2, until you gave it to Mr..
MacPherson Y
A. I would say yes, as far as I know.
Q. May I look at the :file V
.A. Yes.
·Q. Mr. Pumphrey, I notice that there is in this file a list of
loans which reads, Citizens National Bank Loans secured by
and to be serviced by Hosmer & Pumphrey, and they total
$359,000.

Is that a part of your official record showing the amount of
loans handled through your office by the Citizens National
Bank of Orange f
A. I do not know what date it would have been put in there.
I could not tell you. That is for some period.
Q. Up to that period?
A. It is for some period. There is no indication to show
what the period is.
Q. But it is a part of your official record showing that up
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to that time, whatever the time was, your office had handled
there hundred and .fiftv-nine thousand dollars worth T
A. Yes.
.,
Q. So that the jury may have a better understanding on the
number of 1oans there, can you state whether or not
page 89 ~ Mr. Green received the appraisal fee on all or practically all of those loans, either at theMr. Pickett: ,,7e have gone over that before.
Mr. Lewis: It is a little vague.
Mr. Green: I will even admit that, to cut your argument
off. I will admit maybe I got $10 or $15 on every case he bas
got, to go out and take an automobile and run around and
look at the house.
Mr. Lewis: You admit you g·ot the appraisal feeY
Mr. Green: Yes, if it will stop you from parading up and
down and talking.
Mr. Lewis: You mean you do not want me to question the
witness, Mr. Green?
.
Mr. Pickett: We want to get along and save time. That is
all.
Mr. Lewis: I did not come down here voluntarily.
Mr. Pickett: You made us bring you.
The Court: How much longer is this examination going to
continue?
Mr. Lewis: If your Honor is going to adjourn at 1 :00
o'clock, I think it would be better that we adjourn now, your
Honor.
The Court: All right. I think if you are going to get
throug·h with him any time soon, I will wait until
page 90 ~ you get throug·h.
:Mr. Lewis: I will rest with him now. We may
put him on for direct as to some other evidence.
The Court: All right, then. Ladies and gentlemen of the
jury, we will adjourn for lunch now. Do not talk to anybody
about the case or let anybodv talk to vou about the case. WP
will be back here at 2 :00 0 'clock.
.,
(Whereupon, at 1 :QO o'clock p. m., this hearing was recessed until 2 :00 o'clock p. m. of the same day.)
page 91

~

After recess.

(The hearing was resumed at 2 :00 o'clock p. m.)
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Thereupon

EDGAR W. PUMPHREY
was recalled as a witness and was further examined and testified as follows :
RE-DIRECT EXAMINATION.
By Mr. Green:
Q. Mr. Pumphrey, this list of loans that you had, on which
the bank of Orange made the loans and you examined the
titles, that was private money, was it not? It was not public
money was it?
A. Oh, no. It was the bank's money.
Q. Back there in 1944, when we were making those loans,
you stated that the banks in Arlington County coulc1 not carry
the money and that other deposits were sought and bad to be
had in order to deposit money secured by Government bonds,
is that right Y
A. That is right.
Q. Is it not a fact, Mr. Pumphrey, that back there in those
days, that the banks were so loaded with money that they
were actually glad and paid people to find them good loans Y
Is that not rightY
A. That is right.Q. You would not say that you were in error
page 92 ~ when you talked about our trip? To refresh your
recollection, did I not take you and Mr. Hosmer
down there to introduce you as lawyers, to verify and say
that you were competent lawyers to furnish them ~ertificates
of title?
A. That is right, and to make these lo~ns.
Q. And there ·was nothing said by any of us about any
bonuses or brokerage fees at all, was there f
A. Yes, there was.
Q. Not with me presenU
A. I do not know whether we went with you or you went
with us.
Q. As a matter of fact, after I introduced you to Mr.
Slaughter and recommended you and vouched for you ancl
Hosmer & Pumphrey as being competent people to give him a
certificate of title that he had a good loan, did not you and
Hosmer go down there of your own accord and make your arrangements with Mr. Slaughter?
A. I cannot recall. I would not say we did not and I will
not say we did. I cannot recall.
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Q. If I were to say you did do that, you would not say it
was in error, would you?
A. I do not think we ever went down there without you,
JohIL I would not say we went more than once, however. I
just do not recall.
Q. As a matter of fact, did you not go down to
page 93 ~ Fauquier National Bank, the bank that I had nothing to do with, and make arrangements, and they
told you they would pay you brokerage fees if you could
supply them with good loans?
A. Yes.
Q. And you got some for them f
A. Yes, that is right.
Q. And they paid you 1
A. That is right.
Q. And back in those days, it was the custom for insurance
companies and banks to pay for the loans t
A. It still is the custom, insurance companies pay for loans.

Mr. Green: All right.
Mr. Lewis: I have no questions at this time.
The Court: You go out, Mr. Pumphrey, but he may call
you back, he says.
Mr. Green: If it please the Court, I will take the stand.
rfi1e Court : All right.
page 94 }

Thereupon

JOHN LOCKE GREEN
was called as a witness in his own behalf and, having been
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Pickett:
Q. Mr. Green, I am sure the jury already ]mows your name,
but for the sake of the record, would you please state it 7
A. ~T ohn Locke Green, I reside in Arlington County, have
lived there almost 30 years.
0. Where did you come from 7
A. Culpeper County, originally. I wish I was back there.
Q. You are practicing law in Arlington?
A. I have been a member of the Bar and actively practicing
law for almost 25 years, except during the time I was treasurer, and I practiced some law, being for the public interests.
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I had same cases in which the public was involved and I
used to write some wills and deeds and things of that sort for
people that came in, with no charg.e.
Q. How many terms were you elected treasurer Y
A. Three terms.
Q. By what kind of majorities Y
page 95 ~ A. The first time in 1939, I was elected by 258
votes., and carried eight precincts out of eleven.
In 1943, I was elected by sixteen or seventeen hundred majority and· carried all of the precincts, and that was two years
after it has been testified here that I made these loans, the
inference being that I had loaned public money, and then in
1951, I ran as an Independent, and some of the party people
came to see me who afterwards supported Mr. MacPherson,.
and wanted me to come to the convention and participate in
the convention, and I told them I was not going to do it because I was not going to take an oath of office to support
some of them they proposed to nominate, and they could run
their show and I would run mine.
Q. That is when you ran as an Independent Y
A. That is when I ran as an Independent, and I lost my
election, as I recall, by 150 votes, Mr. MacPherson being the
victor, and I carried nineteen precincts out of the twenty-nine.
I think the official count later on showed I was defeated hy
around about 70 votes.
That part I am not particularly sure of, but I am of tl,e
other.
Q. Did the prrblication of this letter I1ave any effect on the
result of the election T
A~ I am satisfied it did. At all of the public hearings and
meetings Mr. 1\facPherson said he had a letter that
page 96 ~ would show that I had received a large sum of
money..
I asked him to produce this letter. He never would produce it, and just a few days before the day of the election this
was sent in the mail as has been testified to, and I think that
had more to defeat me than any other one thing or several
things in the campaign.
Mr. Pickett, and I agree and acknowledge that I made a
p:ood many hundreds of thousands of dollars and ruillions of
dollars of loans for banks. A lot of them were gratis; some
I got some fees for, but I deny specifically that I got this
$1800 here, that they attempted to make the public believe I
got, $1,851.50.
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What actually happened was on or about a little before
Christmas of 1949, Mr. Slaughter told me, he said-he called
me 011 the telephone. He said, '' I have a long list of loans
dowu here from Hosmer & Pumphrey which we agreed to pay
them for,'' and he said, ''I figure it up as around $1851 and
some cents. You had something to do with them and were
involved in them. I thought maybe I ought to tell you about
it and send you the check and then you can straighten it out.''
So he sent. me the check, and believh~g that I did. the
honorable thing, I gave Mr. Hosmer and Mr. Pumphrey onethird of it, which is $617. I gave my check to them. I gave
Mr. J. Maynard Magruder a check for that amount, and he
would be here to testify to that if it was not for the fact he
is a member of the Legislature and the Legislature
page 97 ~ is in session.
Q. He represents Arlington County Y
A. He represents Arlington County, in the Legislature, and
I took the other $617 myself.
Q. That letter from Mr. Slaughter was addressed to you.
Did it come to you in the mail Y
A. Oh, it came to me. It came to me with the chP-~k, and
that was in accordance with the telephone conversation.
He said, '' I am going to make the check payable to you,''
which he did, '' and you can divide it or dispose of it as you
see best in your judgment.''
Q. Under what circumstances did that letter get out of
yonr possession Y
A. I did not know who had it at the time it came out. I
was surprised about it because five years had gone by and I
could not think about the letter, and it did not come to my mind
which letter Mr. MacPherson was talking about all the time,
and Hosmer and Pumphrey had the letter when I gave them
the check along with a list so that they could check up and
find out-check these loans, but I never gave the letter to
Hosmer and Pumphrey to give away or to show anybody.
It was my letter, a transaction involving me and them.
(J. Was the matter just forgotten, then?
A. Yes. Of course, I never contemplated that
page 98 ~ they would pick it out of the files and a man that
I had been doing business with would take it because he gotten mad with me about something and tum around
and give it to my opponent and use it against me to defeat
me with, and then delete the matter in there and not even
put the true letter out, and then it was done at the last minute
so I did not have an opportunity to tell the people about it.
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Q. Did you make any inquiries of Hosmer and Pumphrey
after you saw this publication?
A. Yes. I saw Mr. Pumphrey and I asked him then if he
had given that letter to Mr. MacPherson and he denied it,
and a lady from Indiana who was working in the office at
that time, she was there but she is gone so she cannot testify,
and he denied that he gave the letter to Mr . .M.acPherson,
said it was shown to him bv Mr. MacPherson and he told him
t.o take their name off of
Q. Take whatA. Take their name off of it, Hosmer & Pumphrey off of
it, so then when he denied having had it or giving it to Mr.
MacPherson, I assumed that somebody in my oflice who had
access to my files had hypothecated the letter and given it to
Mr. MacPherson to use it against me, because I had two or
1hree Judases in there.
Q. You had quite a large office force?
A. I had about 25 or 30 people in there at the time.
Q. Did either Mr. Hosmer or Mr. Pumphrey ever
page 99 ~ request permission from you to turn the letter
over to Mr. MacPherson?
A. No, indeed. When they got the letter, along with the
Jist and the check, or my checks, I presumed they put it in
the files like they did, and the matter was forgotten.
It came to light six years later.
Q. What do you know about the practice of lawyers up in
Northern Virginia about making loans V

it:

Mr. Lewis: I object to that. I only object on the ground
I do not know what it has to do with this case, as to what the
general practice is in Arlington among lawyers in reference
to making loans.
l\fr. Pickett: There has been so much said about making
these loans, I want to show it is general practice in that entire area to get a brokerage fee for bringing in loans. I
want to show there is nothing unethical about it.
Mr. Lewis: Nobody ever said there was.
Mr. Pickett: If we ·have that admitted, that is fine. We do
not have to go into it.
The Witness: The reason why I took Mr. Hosmer o.nd l\fr.
Pumphrey to see 1\fr. Slaughter when I first started to practice law, I was more or less associated with Mr. Hosmer, not
as a partner, and after I was elected treasurer I did not have
time to practice any more law and, frankly, I had the oppor-
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tunity to help them and I wanted to help them, so
the bank had plenty of money to loan. It was
private money.
They were taking back loans. The war was on and the
hanks did not have all the bonds in those day that they get
now because the Government had not issued them, so I took
Hosmer and Pumphrey purely out of friendship down there
.and recommended them to :M:r. Slaughter so that they could
make some money, and they did make the money and as a
result of that, I got hit over the head with my own letter.
page 100

~

By Mr. Pickett:
Q. I believe you made an application to have this case
heard in this county or some other county than A.rlingtou Y
A. I did not state specifically this county. However, I
am glad to say I landed here. I made that application because
I felt-and I made it in good faith and stand on it-that I
do not believe in a case of this kind, with all the political
chicanery in Arlington County, that I can get a jury or he
~au get a jury, for that matter; that we could have a fair
~nd impartial trial here.
I have been involved up there for 25 years. [ lmve been
in many a political battle of all kinds and characters, and
particularly in the last four or five years I have been almost,
you might say, in political death throes with the Arlington
County School Board.
I brought a case in Arlington to remove the County Board
from office as violating the Constitution of :Vir:pag·e 101 } ginia in holding office. The Circuit Court so found,
and our highest Court of Appeals, so found, and
they were removed from office.
Q. That was the members of the County Board Y
The Court: That was the Board of Supervisors?
The Witness: Yes, sir.
.
Mr. Pickett: They have this peculiar name there.
The Court: Yes, but our jury would know it is the same
thing as the Board of Supervisors. They call it the County
Board up in Arlington.
The ·witness: And all of those persons were made up and
composed of Federal employees, of which we have about
forty or fifty thousand of them in the county, and probably
tliat many more in Fairfax and Prince William and Alexandria City.
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I then brought a suit to remove the School Board on the
same grounds. Both judges disqualified themselves and the
Chief Justice of the Court of Appeals designated Judge Duvall
Martin from Lynchburg to hear the case.
He came up and heard the case, entered an order :removing
all five of them from the.School Board as violating the fundamental law of Virginia.
They appealed the case. The Court of Appe~ls overruled
Judge Martin. We filed a petition for rehearing. The Court
overruled that.
Then we filed a new suit and Judge McCarthy decided tba t
was res jiidicata.
page 102 ~ We filed a petition for review in our higl1est
court and that has now been in the bosom of tLcir
Honors there for almost a month. What they will do with a,.
I do not know.
By Mr. Pickett ;
Q. In other words, all that adds up to the fact yon arepersona non _g'Yata to the Board of Supervisors and the School
Board?
The Court: And civil employees.
A. I am persona non grata to an organization whie.h is a
third party in Arlington County known as the Federal Employees, in which they have personnel, departmental agents,
and they can poll a vote of about 10,000, and they bad control
of the county until recently and in addition to that I fought
by myself a seven million dollar or eight and a half million
dollar bond issue, and they did not forgive me for that, and
the county is now bonded thirty million dollars, and I filed a
snit for-that was in Fairfax County-to prohibit tLem from
issuing an eleven million dollar bond issue.
I knocked out in the court a half a million dollar bond
issue, and I do not know, it has been a battle against me on
one side and then on the other for the last 15 years.
I say, and I say honestly, that I do not believe in this kind
of a case that under no question should I get a fair trial, and
I think the judges, one of them disqualified himself and the
other sent this case down here.
page 103 ~ All I want to do is not necessarily come down
here to Hanover County. On my part, I waR perfectly willing to try it anywhere else, and I informed the
counsel here there was no use to carry it to Culpeper, },auquier
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or some other of those counties, that I did not believe the
opponent could get a fair trial because I do not believe they
could put a jury in the box I was not kin to.
So we landed here, and as far as I am concerned, I am perfectly satisfied with us being here.
Q. Government employees serve on juries up there?
A. Oh, yes. You cannot get a jury up there hut two or
three of them are on it.
Q. Is there any way you know to fix a value on this letter
of yours?
A. Well, yes. I think I can fix a value, in my opinion. Mr.
MacPherson thought it was so valuable to him and he so
. testified, he used it, which he thought-and he testified it
helped to elect him treasurer, and he spent, as the evidence
shows, a considerable sum of money to get it out to the public, so I say that was the value to him, elected him to be treasurer in my place, and he is getting something for it, that if I
had had possession of the letter and it was my property' he
could not have used it, and the result of the election would
have been entirely different, particularly in view of the facts
of the past election and the smartness of the mapage 104 ~ jority in this case.
There has been a consolidated effort on their
part all the way through to try to make it appear by innuendo
and inference that I was loaning public money, and they knew
all the time and know now I never loaned a dime of public
money.
The law provides I have to put bonds up to secure these
moneys, and that the moneys had to be available at all times
on checks.
Q. The value of his office for the past four yours, then,
has been-

Mr. Lewis: Let Mr. Green testify.
A. I would say it is $9,000 a year.
Q. Tliat is $36,000, according to my record?
A. That is right.
Q. But you have only sued him on this count for $10,000 ¥
A. That is right.
Q. You wrote this letter to 1'1:r. l\facPherson as soon as
you saw this publication, I believe?
A. I wrote it the very day somebody brought it in anrl
. ~howed it to me. I think my wife got a copy, but I did not get
that until-

86

Supreme Court of Appeals of Virginia

John Locke Green.
Q. What type of mail did you use!
A. I registered it, as I recall.
Q. Have you ever received a reply to your demand for the
return of your letter Y .
page i05 ~ A. I do not recall whether I got a receipt back
or not.
Q. I did not mean that. I mean from Mr. MacPherson.
A. No, indeed. I never heard from him.
Q. Have you ever heard from his counsel Y
A. No.
Mr. Pickett: Your witness.

CROSS EXAMINATION.
Hv Mr. Lewis:
"'Q. Mr. Green, did I understand you to state that the value
of the letter involved in this suit, that is, Complainant's Exhibit No. 2, was $9,000, that being· the salary of the treasurer
of Arlington County for one year¥
A. That could be part of it. I do not necessarily say that
that is the whole value of it.
Q. Mr. Pickett asked you, and I understood that is what
you say-if that is not correct, will you tell the j nry and the
Court so that I may hear what you say the value of the letter
isY
A. I make this statement about the· value of the letter, Mr.
Lewis. I believe I made it to the jury, that Mr. ~focPherson
took my letter and stated here that he considered it a valua hle instrument to help bring about his election.
I said if he had not had it, it was equally valuuble to me,
to bring about my election by him not publishing it and misstating it to the public, and I think that i8 going
page 106 ~ to be up to the jury to decide as to what they want
to value the whole thing at.
Q. Do you think a dollar value on the letter, that is, the
value of the letter itself, do you place a dollar value on that Y
A. Yes. It is hard to put a dollar value on it. It might be
worth $100,000 to me because I do not know what my reputation is as a result of the fraudulent statements and misstatements in there.

The Court~ But, Mr. Green, the damages here are the
,larnages due to the detention of that letter, not, you see, the
slanderous part of the thing, which was· stricken out.
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The Witness: That is true, yes, sir..
The Court: So you are limited toThe ""Witness: I will say this. I will limit it to this, that
I believe if he had not put the letter out, I would not have
heen defeated as treasurer~ and I still would be treasurer in.stead of him.
By Mr. Lewis:
Q. After the statement, now will you just state whether or
not you can put a dollar value on the letter!
A. I have already put it on there. How much more do yo11
want? If you will use your brains instead of your mouth so
muchQ. Don't you worry about my brains. You take
page 107 } care of yourself.
A. Mine is under control.
Q. Mine are reasonably under control.
A. Get your mouth under control.
Q. ·wm you answer the question 7
A. I have answered it. I will say this. If Mr. :M'aePberson
:savs he used it to help to get himself elected, and I said if he
had not had it I would be elected, and I would be treasurer,
-and the salary is $36,00~. That is one element of damages,
:anvwav.
Q. Then shall I take it correctly that your suit now being
heard by this Court, the damage that you are claiming is the
damage that you suffered as a result of the loss of the election
for treasurer of Arlington County in the year 19517
A. I would say so.
Q. In other words, that is what you are asking the jury
for, and that is what you are publishing the value of the office
you say you lost as the result of the loss of the letter T
A. I would say so.
Q. That is the only value you can put on the letter, is that
not correct?
A. No. I will not sav that.
Q. If you have any other value·
A. The Judge has ruled that out, what I may put on it and
think, myself, about the value of the letter. You
page 108 } have have your client distorting it a.nd fraudulently using it against me. The Judge has ruled
1:11at out.
Q. You are insisting on getting it before the jury about the
"fraudulently using it."
I will ask you specifically, in the letter that was published
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in the pamphlet, whether or not you did, in fad.,. get the
$1,851?
A. I have already testified.
Q. I am asking you for the record.
A. I have already testified I did not get it. I got thecheck of $1,851.
Q. You got.
A. Let me answer the question. It was made payable to
me and I deposited it and then gave my check back to Hosmer
and Pumphrey for $617, if that is a third of it, and $617 to
J. Maynard Magruder, if that is a third of it, and I took onethird myself.
Q. As a matter of fact, the check was made payable to,
you?
A. That is right.
Q. You deposited in your own individual banking account
in Arlington County, is that rigbt?
A. That is right, and then disbursed it.
Q. And you made some payments from your own account,.
which yon say is in theA. I did not say I made some payments. I made
page 109 ~ two specific payments.
Q. One to Maynard Magruder and one to
Hosmer & Pumphrey?
A. Yes.
Q. And the letter itself, Mr. Green, states that the check was
payable to you and _that you might dispose of it as you see fit,.
is that correct?
A. Yes.
Q. Timt is exactly what yon didf
A. That -is exactly what I did, too.
Q. Under your understanding· of tbat letter and your understanding of the conversation with the president of the bank,.
namely, Mr. Slaug·hter, you could have g·iven all the money to
charity, if you wanted tot
A. I probably could have, so far as he was concerned, but I
imagine Mr. Pumphrey and Mr. Magruder might complain
about it.
Q. As far as the bank was concerned, when the money was
paid to you, you could have disposed of it as you saw fitt
A. I reckon I eould.
Q. You could have kept it all yourself?
A. Yes, but I _did not do it. T11at is what I am complaining
about. If I had gotten all the money and kept it all, I would
not be down here in Hanover· County.
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Q. Is there one word in that letter that says you
page 110 ~ got the money?
A. That ain't the testimony.
Q. I am asking you, is there one word in the letter that says
you got the money!
A. No.
Q. ·was tllere one word in the publication that says you got
the money¥
A. No, but the -inferences to be drawn are that I got it.
Q. That is the inference you yourself drew¥
A. And that is the inference Mr. MacPherson intended to
try toQ. That is the inference you ,vant to put on it and you want
to put on itA. That is up to the jury to decide that.
Q. Is there one statement in that circular or any other circular that l\Ir. MacPhcrson sent out during that campaign that
says you kept the money yourself!
A. Mr. MacPhenmn went around over the county telling
people in all the audiences that we appeared before, and they
were numerous, and some of them were large, that he had a
letter that he could show where I got $1,851, and I kept askinghim to produce the letter and he neYer would produce it, and
so this is the result of wliat he is talking ahout.
Q. Do I understand you, Mr. Green, to state
page 111 ~ that, at any meeting· in Arlington County, Mr.
l\facPherson made this specific statement that be
could show that yon got $1,851 from the Orange Bank or any
other hank f Did 110 nnme any bank whatsoever in any meeting·, public, during· that campaign f
A. l\t[y recollectio11 is that he made the statement that he
had a letter to show thnt I got a sum large enough to have purchased his wife a station wagon.
Q. As a matter of factA. And that stat(\mcnt wns in answer to it because when
they were accusing me of making all this money, I said I had
not made enough out of it to keep his wife's station wagon running- w;ith gasoline.
Q. As a matter of faet, during- the campaign and all of the
meetings in which you and Mr. MacPherson appeared on the
public platform, he consistently made statements to the effect
that you as a side line activity were engaged-I believe his
words were, in the Imm brokerage business with certain banks
and others for which yon got certain fees, appraiser's and
brokerage fees, is that not correct, that amounted to a con-
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siderable· amount of moneyt Is that not the charge he was
making?
A. That is what he said, and I am saying it is not right.
Q. You are saying you did not get them?
A. I did not say I did not say I did not get some,
page 112 r but I did not get wl1at he intended for the public
to believe I got, and moreover, they intended to
try to convey to the public that I was loaning public money.
Q. Do you see anything in there that says you loaned any
public moneyf Do you Y To the contraryThe Witness: May it please the Court, let me make a statement.
Mr. Lewis: If the Court please, would you have Mr. Greeri
answer my question? I do not think .it is properThe ,vitness: I want to make a statement here to the Court,
for the benefit of the Court.
This man here and myself, we are not kindly disposed to one
another, and I am going to hold my temper here with him because he is taking the field here in his capacity as a lawyer to
attempt to badger me because he feels he is under the protection of the Court and can do thing·s under the protection of
the Court that he would not do outside, so for that reason I
would like to ask the Court to caution him to let him ask a
question and let him ask it like a g·cntleman, and I will try to
answer it that way, but I am opposed to him badgering me.
The Court: Of course, you are a witness and you are subject to cross examination.
The ·witness: And I will attempt to do that.
The Court : I will not let him run over you, but
pag·e 113 ~ you will bave to answer.
The Witness: I will be gfad to answer any
JJroper question.
Mr. Lewis: I can assure the Court I have no intention of
doing anything to the contrary.
The Court: Mr. Pickett will object ,if any question is improper.
By Mr. Lewis:
Q. Mr. Green, during the campaign, did not Mr. l\facPherHon, not once, but at all times, verbally and in all written communications, stafo publicly that the business in which he accused you of being· engaged-that is, the business of procuring
loans-was legal and permissible under the 1awt Did he not
always say that?
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I do not recaU him saying; tJia t.
Q. You do not recall Mr. Mac.Pherson stating thaU
A. No.
Q. And you do not recall reading the · circulars, that he
never, at no time·
A. He never came out -and accused me of doing- a dishonest
:act directly, no, indeed, but I think the jury will have to pass
,on that. That is the inference of this thing..
Mr. Pickett·: If the Court please, Mr. MacPberson testified
this morning he considered it unethical for M:r. Green to have
engag·ed in these practices, and ff I am not mispag·e 114 } taken, tl1at also appears in some of this literature.
Mr. Lewis : I believe the editorial in the Star
:says that, that editorial is a piece of this literature, '' a ques- ··
tion of ethics" is the head of the editorial that is published in
the Star. .
Mr. Pickett~ Mr. MacPherson so testified this morning, as
I understood it, so that is a little contrary to the question you
have just asked Mr. Green.
·
Mr. Lewis: I am asking Mr. · Green what he. heard Mr.
1\IacPherson say, if he heard him on any of the campaign platforms that they both appeared on or that he appeared on by
l1imself, whether or not he questioned bis, Green's honesty or
integrity or anything or in any manner intimated that he had
misused or misappropriated in any manner whatsoever any of
· ihe private funds of Arlington County.
Mr. Pickett: l\fr. Lewis, can you not make your questions
a little shorter? I get losl I do not know what the answer is,
there are so many clauses and phrases that I am just completely lost.
· Mr. Lewis: If you would like for me to shorten the question, I would be g-lad to.
]\fr. Pickett~ Shorten the question, yes, sir.
By Mr. Lewis:
Q. Mr. Green, at any time during the campaig11, to your
knowledge, in writing or on the public platform,
page 115 } did J\fr. MacPherson accuse you of misappropriating or misusing any county funds of Arlington
County under your jurisdiction as treasurer?
A. He did not accuse me outright of stealing money, no.
Q. Or in any way using it wrongfully?
A. He did not accuse me of a felony, but he impugned my
integrity by saying it was unethical
.
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Q. By saying it was unethical. You mean,. unethical for y01:I1
to do tl1e loan business 1
A. No, sir. T11at might be unetllical to yon, Mr. Lewis, or
ethical, but you migI1t be unethical, and co.ntrariwise, somepeople have a different viewpoint of what a man will stand forr
You can call him a liar and bit him, but another man will kill
you if yon impugn his integrity or sug·g-esi he is not honorabler
It depends on the area you come from.
Q. Mr. Green, during· the campaign, did not Mr. ]\facPherson at all times state that he never questioned your legal right
to receive a commission or a brokerage fee for assisting in obtaining any of these loans, it was merely a question of ethics·
to him and to the pnblicf
Mr. Green~· Yotir Honor, I do not know how: to answer that
question ..
The Court: Read the question.
(Pending question was read.)
The ·witness: I do not recall 1\fr. l\facPherson
going out of his way to explain it at all in any
meeting, that the money was private money and
that bonds had been put up to secure the money under the law
of Virginia.
I do not recall him volunteering to make any explanation
of this thing. As a matter of fact, if he I1acl attempted to make
an explanation of it, he would have destroyed tl1e effectiveness: '
of the thing which he intended to put over to the public.
page 116

~

By Mr. Lewis:
Q. Mr. Green, the question of your receiving- commission
on these loans from the banks in question, Charlottesville and
Orange, was a question that was discussed by both Mr. MacPherson and yon at practically every public meeting for
sixty or ninety days before the election 1
.A. Mr. Lewis, if you take the position that there is nothing
wrong with it, why nre you making sucI1 a mirage of it.
I say tllat is as far as I can recall. I do not recall l\fr. Ma<'Pherson going out of I1is way to explain to the public the legal
ramifications of depositing· public money and tlle protection
and the way the money wag I1andled.
·Q. Mr. Green, is it not a fact that I asked you-I asked you
if the subject matter of your obtaining commissions and
brokerage fees on loans from these respective banks was· not
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discussed on the public platform in public meetings at practically every meeting for sixty or ninety days bepage 117 } fore the. general election in which you and Mr.
MacPherson appeared on a public platform "1
A. I mig·ht say this, that in the little time that was allotted
to me, that I voluntarily stated to the people-I did not have
time to go into it-that, yes, I made a good many millions of
dollars of loans for people who came to me for help, but I do
not recall Mr. l\facPherson ever going· into it or attempting to
explain and say or tell the people there was nothing illegal
about it and it was all right.
Q. Mr. Green, you are getting back to the illegal part, and
that is your version?
A. If you could ask a question rightQ. vVas that question discussed in the campaign of you and
Mr. MacPherson f
A. To some extent, and not in full. That is what I am complaining about.
Q. So you knew it was a campaign issue, whether it was real
or imaginary, in that campaign, did you not!
A. He made it.
Q. That is correct, be made it such, and it was discussed in
the campaign. During those discussions, in one of the mecting·s you stated, did you not, that you had not made enough
in all these loans to buy the g·asoline then being used in his
wife's station wagon, or somcthiug to that effect?
A. That was injected into it, yes.
page 118 ~ Q. And after that statement was made is when
Mr. MacPherson said that he could produce evidence or a letter toA. To produce a letter.
Q. -to show that you had received far more than the
amount that he could possibly spend for gasoline for his wife's
station wagon f
A. He talked about that two or three weeks before the election, and when I asked him to produce the letter, I could not
recollect any letter that I had gotten that much money, aml
when I asked him to produce it he never would produce it, mlfl
then the last minute of the campaign, when I did not have an
opportunity to give the facts in it, this came out. That iR
what I am complaining nbout.
Q. You say you did not have an opportunity after that was
published to reach the public?
A. No, I did not.
Q. You did, as a matter of fact.
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A. I attempted to reach them, yes.
Q. You attempted to tell them about iU
A. But I could not guarantee that because I put an ad in
the paper today, that everybody in Arlington County is going
to read it tomorrow. That paper has got a limited circulation
now.
Q. You could have mailed this information as well as putting it in the paper, could you not?
page 119 ~ A. That could have been true if I had $2,000 to
spend, yes. I could have mailed it. I could have
mailed a whole lot of things that cost $2,000 for mailing. As a
matter of fact, that is your paper, ain't it¥
Q. .A.re you asking a question?
A. Yes. That is your paper, ain't iU
Q. I have no objection to answering it. I own an interest in
it, Mr. Green, hut you paid for the ad therein, too, did you
noU
A. Yes, I paid for it.
Q. The same commercial rates that everybody else paid Y
A. But after I pa.id it, I cannot say sure, the people got a
chance to read it.
Q. You mean it was not delivered?
A. It could be. I have reservations about that. I am not
making the statement, but I can think it.
Q. In other words, you are inferring necessarilyA. You say it was inferred. I called for some proof on it.
Q. Mr. Green, I will show you an ad and ask you if you
authorized and had that ad published.
A. You mean, ""Who stole my letter?"
Q. The whole ad.
A. You want me to read it to the jury?
Q. I am g-oing· to introduce it. I have no objecpage 120 ~ tion to your reading it, but I am asking you first,
if you authorized that ad to be published in the
paper, the whole back page?
A. Yes, and if I knew then what I know now, I would not
put it in your paper.
Q. You knew of the interest I had in the paper?
A. Yes, but I did not know you were in the same fix then as
vou are now.
·· Q. What do you mean by "the same fix"?
The Court: Let us not get into that.
The Witness: I didn't know he had such a great interest in
this matter at the time.
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J3v Mr. Lewis:
·Q. This a pp eared in the Arlington .Journal, the ad referred
to, the back page, under date .of November 1, 195L
I would like to introduce this into evidence.
A. Show it to the jury..
Q. I am going to show it to the jury..
A. And it cost me more money than it is worth, too..

The Court: ·what did it cost you 2
The Witness : Judge, I believe that thing cost me-they get
:so much an inch. It seems to me I paid pretty close to .$200
for it, I believe. I am not sure, but it is w.ell over $100.
If I had gotten all the money they claim I got, I would not
have any trouble paying for it.
page 121} The Court: It will be marked Defendant's Exhibit No. 5.
( Said advertisement was received in evidence and marked
"'Defendant's Exhibit No. 5.'')
By Mr. Lewis:
Q. 1\fr. Green, you also published that ad or one practically
:a facsimile thereof in the Arlington Sun, another paper cir(.mlating in Arlington County at that time, in which I have no
interest whatsoever?
A. That is true, as far as I know.
Q. And that ad you have there was printed after you had
·seen the circular that Mr. MacPherson had printed, is that not
true?
A. Oh, yes, because I believe a copy of my letter is set forth
in there to Mr. MacPherson. Yes, I believe this is set forth
jn there, October 29.
Q. With some headings on it, ''W110 stole my letter?''
A. Yes, that is rig·ht, but at that timeThe Court: "'What date¥
Mr. Lewis: November 1, your Honor. This is on the front
page.
A. The election was on November 2. They were supposed
1:o g·et that out on November 1, you know. I do not know

whether anybody s-aw it or not.
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Mr. Lewis: That paper, your Honor, comes out
on Wednesday, and without getting a calendar,we will get it if there is any question. I think theelection was later on that year.
The Court : ·when is the election f
The Witness : I believe it is the first Tuesday in the first
month.
Mr. Lewis: It would be 1951, your Honor, but that paper is:
not published on Monday. It comes out on Wednesday or
Thursday, and that came out before election, so the election
must have beenThe Court: This paper is Thursday, November 1, and it
says, '' Go to polls Tuesday.''
The Witness: .The following Tuesday.
The Court : .It says, "You are to go to polls Tuesday"
Heavy voting is expected. .,.,.
·
Mr. Lewis: It would not be the second. It would be November 6, the date of the election.
The Court: I see Mr. Lewis says the county should get
more state funds ..
Mr. Lewis: I have been saying that for a long while, aH
counties should get more.

page 122

f

By Mr. Lewis:
Q. I ask you if you lmve ever seen that circular which was
previously put out and mailed by Mr. MacPherson in this
same county election Y

page 123 ~

Mr. Pickett: I do not think that is admissible-.

A. I do not recall this thing. I do not know whether I have
seen it or not.
J\fr. Pickett : Mr. Green is not connected with that in any
way.
Mr. Lewis: It refers to 1\fr. Green.
The Witness: I suspect a lot of false literature has ref erred to me.

By Mr. Lewis:
Q. I particularly show you Page 2, the article that is
marked, "Question of Ethics,'' and after looking at it, ask
you if you Imve ever read that article in tlie·
ashington
Evening Star.
A. I tefuse to answer that question.

,v
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M:r. Pickett: ·what relevancy does that have 7 The Wash.,.
ington Evening Star is trying to run the Commonwealth of
Virginia, anyway, so that the papers there have published
editorials about the wav we conduct our affairs.
I am getting tired of ft.
The Court: Do you object to this f
The ,vitness: Your Honor, I object to it, too. Every
Washington newspaper in Washington has pounded me editorially, and with news articles for the last seven or eight
years. I reckon they have written more about me than they
have about Joe McCarthv.
page 124 r Mr. Lewis: Your Ho1ior, this circular was referring to the same election, the same thing about
the loan business, and it also had the editorial which Mr. MacPherson referred to in his testimony, and others which were
printed in tlie ·washington Star.
It is listed in the inside of the paper referring to the activities of Mr. John Locke Green in reference to the loan brokerage business.
The ·witness: I object to introducing what the vVashington
Evening Star has got to say about me editorially.
The Court: It seems to me this case is a. detinue case in
which it is limited to the question of this letter and thedamages that grow out of Mr. MacPherson's use of that letter.
I do not sec that this has anything to do with the case. I'
think I will refuse it.
:?t.fr. Lewis: Your Honor, I agre·e with your Honor that in
my opinion none of this. matter has anything to do with the
detinue action, but if l\fr. Green is permitted to produce evidence showing· that the letter which is the letter referring to
his receiving this $1,800, which is in direct reference to the
loan business, was a thing· of value which cost him the election,
which he says is the value he put on there, we certainly ought
to be permitted to show that the question was before the public
of .Arlington County many times in this campaign
page 125 ~ before the date of the publication of this letter, and
it was before the public in an editorial printedThe Court: "'What is the date of the publication of this?
Mr. Lewis: That was prior.
The ·witness: The editorial was four vears before this
letter.
·
Mr. Lewis: No, no. Mr. MacPherson will testify as to
when it was.
The Court: When was it printed?
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Mr. Lewis: That was printed approximately in the middle
of October of that election year.
The Court: Did that come to your attention Y
Mr. Lewis: It was circulated in the same medium this first
one was.
The Witness: I will not say it was not circulated at the
time, along with a lot of other false literature, but I did not
have a copy of it.
The Court: If you know anything about it, I reckon I will
let it in.
The ·witness : I do not know anything about it, as far as
having seen it before or anything like that, but, however, if
you want to let the jury have the whole story, it makes no
difference with me.
page 126

~

By l\fr. Lewis :
Q. Mr. Green, let me ask you this question, then.
In reference to this question of your making-

The Witness: If you are going to let it in, I would like to
explain it.
The Court : All right.
By Mr. Lewis:
Q. In reference to your way of meeting Mr. MacPherson 's
charg·e of your making commissions off of those loans, did you
not personally, in a series of radio talks, to the folk of Arlington County, answer that charge long weeks before this letter
was ever published f
A. You mean answering whaU
Q. Answering the charge Mr. MacPherson made.
A. Which charge T You talk so fast, you get on one question and then before you get through asking it you ask another.
Come back here and tell me what you are talking about.
Q. Mr. Green, we have plenty of time. We will take it very
slow.
A. Well, I feel sorry for the folks in the jury box.
Q. You made some radio talks to ihe electorate in Arlington
County, advertised in the public press in answer to the charge
which Mr. MacPherson had made that you were receiving
commissions or brokerage fees on loans that you had assisted
in obtaining from the banks in question, did you not?
A. I might have, but I doubt it.
page 127 ~ Q. You doubt if you ·made those radio talks?
A. I doubt particularly answering MacPherson
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about that particular parl I do not have any recollection I
made a lot of radio talks.
Q. One of those radio talks was, I helicve, stated that you
were going to tell the truth about J\facPherson and these
.
,charges, was it not f
A. It may have been. I did .a lo.t of campaigning over the
radio. I will ag-ree, I think, I made about eight speeches.
As a matter off.act, I made one -every week, and by the time
I got through with it we had .a lot of fun with it, but I do not
recall just what I said.
.
Q. All of those speeches were made prior to October 29, the
.date this letter was published, wliich you say caused you. to
lose the election?
A. Oh, no.. '\Vait a minute. Let us get the facts straight.
This here come out-when was this published? Yon tell me
when that hit the mails.
Q. You say in your letter October 29, .and I am accepting
that as being correct.
A. I got it that day. The man that g·ave it to me, when he
:got it-I do not know. He may have got it that day and came
cdown and gave it to me.
Q. You say in your letter.A.. But if I got it on the 29th, or a photostatic
page 128 } copy of that letter-if the letter was dated that
.
day, I do not know. If I got it on the 29th, I
wound my campaign up on the radio the Friday before election, which was one night after that marvelous sheet that you
publish comes out.
Q. That is correct, so these radio talks were all before that
last part of the campaign¥
.A.. So if I did, if I only bad one day over the radio to answer
it, and I probably answered it the same way I attempted to
:answer it in the paperQ. Did you ever tell the public at that time, after you had
had knowledge of it on October 29, assuming that election day
is November 6-.A. Had knowledge of what on October 297
Q. That this letter was then in circulation, the letter from
]\fr. Slaughter.
A. I do not deny I did not. I probably did.
Q. I say, did you ever tell the public the truth about the
letter, that is, that you did not get the $1,8007 You only got
$600, and gave the other two six hundred dollars amounts
away?
A. I said I did tell them that. I do not recall, but I will
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say this, in the little notice I had of it, a last-minute thing, I
used what facilities that a reasonable man could use to attempt to counteract that. I did use-just what I told them
·
back there on Friday, the day after you put it in
page 129 ~ your paper, I do not know.
Q. I did not put it in the paper, Mr .. Green. You
put it in there!
A. You claimed you delivered it to the public..
Q. I never claimed to have delivered it.
A. Someone did ..
Q. You knew I could not deliver those papers, did you not t
A. That even makes it more doubtful whether anybody saw
it or not.
·
Q. You mea:n because I did not personally deliver it t
A. Yes.
.
Q. You mean if I had delivered itA. If you took my money and claimed to be a man of
integrityQ. You have no doubt they were delivered t
A. No, I do not know ..
The Court :. The presumption is that the papers were delivered..
The Witness: Yes, I would say so. They do not put it in
the mail, your Honor. They have a delivery boy who takes. it
out around and throws it from bush to bush and steps to
steps, you know, and it may hit the door and it may not hit the
door. I do not know how many of them got around ..
The Court: People usually get them, though.
page 130

~

By Mr. Lewis:
Q. Mr. Green, in reference to these loans or
commissions for the loans, did you receive anv money as
brokerage fees, services or commissions, whatever you want
to call them, for servicing the loans while you were treasurer,
other than tl1e amount that you retained out of the $1851 i
A. Let me see if I understand what yon are talking about.

Mr. Pickett: I want to ask a question. ~ want to know
what the term "servicing'' means. because the way it bas
been used here, it looks like to me it is a brokerage. My
understanding of servicing a loan is when you collect a loan,
see that interest is paid during the life of the loan.
The Court : Brokerage.
Mr. Lewis: Brokerage, yes. I think it is called that.
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The Court: What :Mr. Pickett described was brokerage.
Did you get any brokerage from any other loans except
this six hundred and some odd dollars you got out of this
eheck for $1800?
The ·witness: Oh, yes, sir. On occasions I got some. I
do not remember the amounts.

By Mr. Lewis:
·Q. How much had you received at the time Mr. MacPherson was saying that you had received more from this portion
of your business than would be sufficient to buy
page 131 ~ the gasoline for his wife's station wagon f How
much in toto f
A. Mr. Lewis, I cannot answer that because I do not have
any figures before me about those things.
The Court: It would depend upon how much Mrs. MacPherson drove her car.

Q. If we have the total, we could ascertain that.
A. I cannot tell. I recollect right now they could Jtot have
been very substantial amounts.
Q. Up to that time, that is, up to this campaign, would
you say you bad gotten as much as $5,000 in toto?

:Mr. Pickett: Over what period of years Y
Mr. Lewis: During the period that he was treasurer, of
which l\fr. l\facPherson was complaining, up to the time he
made theThe ·witness: That is a lot of money. I cannot say. I
would not think so.

Bv Mr. Lewis:
Q. You got a substantial commission from Mickey Charlin
in connedion with the Glebe Theatre commission or salaryI do not mean salary-money in connection with the servicing
of the loan and obtaining the loan 1
A. Are you talking about practicing law or are you talking
a bout just somebody getting paid for a loan? What are you
talking about?
Q. I am talking about whether or not you repage 132 ~ ccived any money for services rendered in reference to assisting Mr. Mickey Charlin obtain a
substantial loan in Arlington County from one of these banks
0
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in question, whether or not you received a substantial amount
of money.
A. What do you call "substantial"?
Q. $800 or $900.
.
·
A. No. I never got any $800 or $900.
Q. How much did you get off of that loan, if you recall!
A. I do not recall.
Q. It was a $90,000 loan, was it not?
A. I do not even recall what the amount of the loan was.
Q. You recall it was quite a substantial loan?
A. You remind me of a-man asking me whether a man was
rich. A millionaire in New York is a poor man, and I reckon
if he bad a million dollars in Hanover County he would be a
very wealthy man, so money is relative. When you are talking- about '' substantial loans,'' get it down to what constitutes
substantialitv.
Q. I asked you if it was a $90,000 loan.
A. I do not recall what the loan was. How long ago has
it been?
Q. Mr. Green, I had nothing to do with obtaining that loan?
A. You know more about it than I do.

Mr. Pickett: You looked it up.
Mr. Lewis: Yes, I did some investigating. I
understood it was a $90,000 loan.
Mr. Pickett: When was it?
The Witness: You say you understood it was a $90,000
loan?
Mr. Lewis: Mr. Green, will you answer the question. If
you do not know, all you have to do is say, "I do not know."
The Witness: I recall doing some business with Mickey
Charlin on several occasions, over a period of 14 years, and
I recallThe Court: Was this loan made while you were treasurer,
or noU
The Witness: Yes, sir.
page 133 }

By Mr. Lewis:
Q. Is that not correct?
A. It could have been, yes. When was it?
Q. I do not know the exact date. I mean, I checked that
long list and probably can look it up there from the land
records. It is on there, I think.
I will ask you specifically, did you receive, in addition to
any part of this $1800, this $600 of which you say you retained for yourself, did you receive money as a commission
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co.r brokei~.e f.ee or whatever you w.ant to call it, for assisting
in obtaining a loan for Kenyon .and Peck while y.ou were
tr.easurer of Arlington County, and prior fo the
pag.e 134} time Mr. l\facPherson was making the charge you
were collecting commissions?
A. Let me .see. Kenyon and Peck, when was. thaU I irecall
l1aving some business with Kenyon and Peck, yes. What
year was iU
·
Q. It's on that list.
A. What is the amount of that loanJ
Q. I do not liave it by me. I think it was ·approximately
:$80,00Q
Mr. Pickett-: What is the question?
The Court: Sheriff, get that yellow list and gi~ it to
l\tlr. Lewis und det him see it.

By :Mr. Lewis:
Q. That loan in question was settled at Hosmer and
Pumphrey's office, was it noU
A. When was it?
Q. I do not have the exact date. I will have to ~t Mr.
Pumphrey back to answer that qu-estion.
A. If it was settled over there, it is· part of the so-called
:$1800, I reckon.
Q. It is not on that list, on that long list No. 2, which the
:$1800 covers.
.
I will ask you specifically, the loan, in so far as M. H.
<Charlin was concerned, according to this record, was recorded
in Deed Book 677 at Page 483 of the Land Rlecords
page 135 } of Arlington County, and is for $90,000 7
A. When did it take place f
Q. That did take place-this was prior·
Tbe Witness: Judge, I got a pretty good memory, but
when he asks me about loans over a period of years ago and
. the amounts of them," and to whom they were made and
whether I got anythin~ for them or not, I cannot tell him,
unless be can get specific, and even then it would be kind of
lrnzy.
I will make t.his statement, that I have loaned money 'for
banks. not only in Virginia, but in Washington. Some of
them I have made money out of and some of them I have not
mnde any money out of.
·The specific loans-it is going to he hard to tell whether I
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got anything or remember getting anything or not, because
I never made too much money on all of them put together,.
and lots of them I did not make anything off of at all, and
people just come in there and wanted help and relief and it
cost me out-of-pocket money in a lot of cases to g_et the loans
for some folks.
Q. You do not recall, then, specifically whether you ever
received a fee from Mr. Charlin or from the bankY
A. I do not recall the amount of it, and I do not recall the·
fee. I may have got some.
Q. You do not recall whether you did or did not get a feedirect from Mr. Peck,. that is,. Mr. Peck of Kenyon
page 136 } and Peck for handling a loan for them?
I believe. the loan was on what was. called theMiller-Baker Building. I am not sure as to the building.
A. You got me, sir. I do not know..
Q. You do not recall!
A. I cannot recall the Miller-Baker loan. I have made so
many of them, I do not recall them all
Mr. Green,. you stated that your determination of damages:
was tlle value of loss. of your office, which was $9,000 a year?'
A. I do not think it paid me $10,000. He got a raise soon
after he got in office, after telling everybody he was going to,
run it so much cheaper tllan me, so he g·ot more than I goL
Mine was $8,750, so he got $250 more.
Q. That s~Iary is fixed by the State Compensation Board,.
is it not°l
A. Oh, yes.
Q. So he did not fL~ it himselff
A. TI1ey would not have given it to him if he had not asked
for it.
Q. Since that date, since the election, yorr have been engaged in i:Ile general practic-e of Iawf
A. That is rigllt. ·
Q. And quite successfully, have you noU'
A. ·well, now, Mr. Lewis. We get down to the
page 137 ~ word "relativity.,,.
Q. I am frank to admit that I will gladly say
that I think you have been highly successful
A. When you say "highly successful," John W. Davies, he
got a fee for $100,000 for advising ]\fr. J. P. Morgan not to
make a loan to a railroad with two lines on it. I reckon he
would caTI my money peanuts.
Q. SpecificaTiy, with regard to your compensation, the
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t.reasurer 's office brought you in less than you are making
now i You are making more now than you were making as
treasurer of Arlington County, namely, $8,750 per annum f
A. Doing what, now?
Q. I think you understand the question. Have you been
making· $8,750 or more since you have been practicing law
under your firm of Green, Trueax and Smoot, I believe it is?
.A.. Yes. Oh, yes, I l1ave made more than that, and I have
had to work a whole lot harder, too.
I ought to be retiring aml I am working harder than I have
ever worked in my life.
Q. You have told many people since the election it was the
best thing that ever happened to you, because you have made
. more money and had a better time since 1
A. I told you, M:r. Lewis, about that. If I had not been
treasurer, I would not have got in so much t~ouble, getting
me out of bed at 2 :00 o'elock in the morning, 12 :00 o'clock
at night, for aid and assistance, which I did, and
page 138 ~ I never had any peace or time to myself, and I
reckon pretty near died in the last campaign.
I was full of pneumonia, and I suppose I felt tl1at way
about it at the time the election was over, that I wished I
had never seen Arlington County.
Q. The facts are, :financially you have been better off?
A. Rig·ht now, I do not know. If the Eisenhower administration continues to go into a depr~ssion, I would say I would
be worse off.
Q. Up to now, we have not had that difficulty you are talking about?
A. She is approaching mighty fast.
Q. l\fr. Green, did I understand you correctly to state that
you felt that the real cause of your loss of the election as
treasurer was the publication of this letter?
A. I think that was the most outstanding factor, so if you
want to single it down to a single factor, if you can put your
finger on any particular factor, I would say that. had more
to do with it than anything else.
Q. I believe you said you lost by some seventy-odd or one
hundred and fortv votes?
A. lHy recollection isQ. One hundred and forty-some odd, I think that is substantially correct.
.
page 139 ~ A. When they· finished counting_ 'that night, I,
had 19 precincts out of the 29, and I lost by 140

106

Supreme Court of Appeals of Virginia

John Loclfie Green.
votes because the Kremlin down there had voted unanimously
against me.
Q. Who is the Kremlin Y
A. The Kremlin is one of the big department developments,
you know, Judge, where they come in there with their satchels,
and the first thing they do is pay a poll tax and vote, and the
next thing they do, they want a bond issue and raise taxes,
· and by the time the bond issue comes around, they go to
New York or Texas and leave us with the bill to pay.
Q. In other words, you call that the Kremlin¥
·A.Yes.
·
Q. You would not infer this letter had anything to do with
influencing the Kremlin¥
A. It had a whole lot to do.
Q. With influencing themY
· A. I would say so. They took to it like a duck does to
water.
Q. Would you include in this Kremlin category which you
admit voted against you en bloc, the Republicans, the organj zed Republicans up there Y
A. I think you and Mr. Pumphrey and Mr. Potter and God
knows how many more that I cannot think of right now, I
think all of you had something to do with it.
Q. You think we did not vote for you Y
page 140 ~ A. I know you did not.
Q. You are right, and you know that we did not
have anything to do with this Kremlin that you are talking
about?
A. You are kind of like Talleyrand. He served all kings
and all masters and when he died, he was blessed by the Pope
and the king held his hand.
Q. I have not reached that burying stage at the end yet.
A. It will come to you, if you stay around.
Q. But seriously, the issues in this campaign, among others,
being the charge that Mr. MacPherson had made was your
suit and fight against the Board of Supervisors wl10 at that
time, I believe, were all non-partisans, if my recollection is
eorrect?
A. You know more about him than I do because you have
n commune witl1 him and get in bed ,vith them and know a lot
about them.
Q. You do not think they voted for me Y ·
A. I do not know who they voted for, but if they did not,
they used good judgment.
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.Q. I think that is right, .but they did not, and this suit had
been filed at that time, had it n.ot, the oustingY
A. ·whose suit are you talking about f You are talking
:about four suits in five minutes.
·
Q. I am talking about the suing of the nonpage 141} partisan County Board members.
A. That was filed in J.anuary, Judge.. I got
beaten in November, 1951. I believe I filed that thing in
.January, 1952, and incidentally, if you w.ant, so you will have
more knowledge so you can talk some more, I made a $1500
fee by getting them off the Board, and .at the same time gratified myself, too..
Q. That foo, you would not have made as treasurer! You
made that afterwards?
A. That is right.
Q. So you would not have made it if you had been treasurer?
A. No. If I had still been treasurer, they might still be
members of the Board of Supervisors, but that is what you
-call chickens coming home to roost.
Q. There was also a very strong interest in your election,
which you attribute the loss thereof to the letter, about the
fact you did not have the Republican nomination for this
office?
A. I did not want it.
Q. You did not want it?
A. No, indeed. I did not want it ·
Q. A.11 three times that you were elected, you were elected
:as a Republican?
A. Yes. I got so tired of getting in heel with those sy~ophants and hypocrites and masters of the art or role of
duplicity, that I was' called to get rid of them.
page 142} They are not Virginians. I do not know where
they come from, but a lot of them are like my
friend Potter, who never voted in his life until 1948, and all
of a sudden he turned out to be a Republican and now he is
110lding a big job.
Q. As a matter of fact, you have indulged in the same
l)ractice in Arlington County? You have a petition out now
as a candidate for the Democratic member of Congress, subject to the Democratic Primary?
A. Yes. I was born and raised a Democrat, and I was fool
enough to think that you might have a two-party system in
Virginia. You ·cannot make a silk purse out of a sow's ear
with some of those folks in Arlington County.
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Q. Yon went back to the Governor, and that is the· reason
the Republicans would not nominate you t
A. No, no. I could have been nominated. They begged me
to take it.
Q. ·who!
A. :M:r. Broyhill. He is supposed to be the boss of the
party now, uuless you are the boss.
Q. Mr. Broyhill begged you t
A. Yes, but he evidently is the boss because I read in thepaper that he had told President Eisenhower that you ought
to be Federal Court Judge, but if you get up before the
Judicial Committee aud carry on clown there like
page 143 ~ you are here, I doubt your chances of being confirmed: -·
Q. President Eisenbower took care of tbose chances by
deciding I should not liave to go before the Judicial Committee.
A. I have not heard about not going.
Q. You do not go until the President confirms it.
A. The Senate still bas to decide whether they are going
to confirm yon or not.
Q. Mr. Green, in reference to this election, there was also
other material sent out by the official Republican Committee at
identically the same time with this pieceY
A. "\Vho is your Republican Committee °l
Q. You say, who are they f
A. Yes.
Q. The official Repulican Committee at tlle time in question
was, I believe, l\ir. Potter was tbe chairman in Arlington
County. TI1e Committee names, I do not know that I could
name all of them, but I could get the letter.
A. Are you asking me what tbey did?
Q. I am asking you, did there not come out a letter at the
same time this letter went out, under the signature of the
official Republican Committee, stating that you were not the
Republican nominee and statiing therein on Republican
stationery why you were not?
A. We1I, let me see. Maybe, since you brought that out,
maybe the jury ought to bear about it. ,Vhere is that piecer

page 144

~

Mr. Pickett: Is this the ·onef
The Witness: I concede that I was not the Republican nominee, that they did all they cnuld to beat me.

Bv Mr. Lewis:
·Q. That is the letter to which I refen·ed. That letter went
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out in the same mail that this literature of which you are now
complaining went out to the same folks at the same time.
A. Is that the one in which I sued him for libel and he retracted it and put it into Arlington Court?
Q. That is the one you sued him for libel for, but it is not
the one that says that there was any retraction by the Republican Party.
A. I do not know how the Republican Party can retract
anything; Mr. Potter did retract it.
The Court: Do you want to put that in evidence Y
The Witness: That is mine. It belongs to me.

By Mr. Lewis :
Q. vVas this, to your knowledge, seconded at the same
time?
A. That is the one that I g·ot. Is that the one I sued Mr.
Potter for libel on 1
Q. I think it is, yes, sir. That is the letter.
A. I believe this is it.
Q. And that is the letter which states the reason why you
wcre\llot Republican nominee and had a lot to do,
page 145 ~ according to your statement, with your defeat?
A. I was not the Republican nominee. Do you
want to put that in 7
Q. I want you first to answer the question.
A. You ask too many at one time. Where are wef
The Court: He wants to know if that is the letter the
Republican Committee sent out.
The ·witness: I do not know whether they sent it out or
not. It speaks for itself.

By Mr. Lewis:
Q. I want it in the record if you will admit that letter
went out at the same time this did.
A. I do not know whether it went out or not.
Q. If you do not know whether it went out or notA. I know I sued Mr. Potter for libel. I know we stipulated it and ew put it in an order of the court that he retracted and said he did not intend to impugn my integrity in
it then, and before and hereafter.
Q. Do you have a copy of the order, that one in the case?
A. No. I did not bring it down ·because I did not know
we were going to try Potter's case today.
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Q. There is nothing in there that states that Mr. Potter
denied anything in there was true, is there Y It gives four
reasons why Mr. Green-

page 146

~

Mr. Pickett: What you have just said was not
a complete sentence. I do not know what it means.
Mr. Lewis: I said there was nothing in the stipulation that
was entered in the order wherein Mr. Potter stated that the
statements made in that letter were not true as the rasous
for Mr. Green not being the candidate.
Mr. Pickett : He retracted the statements, did he not Y
Mr. Lewis : He did not. I specifically say he did not retract the statements. I asked him for the order.
The Witness: I said he retracted that statement in which
he said I ran for office in an unethical manner, and an order
was entered by the court.
By Mr. Lewis:
Q. You say he retracted it Y
A. Yes.
Mr. Lewis: I will bring it down tomorrow.
Mr. Pickett : I think it had better be brought.
The Court: Do you want to introduce this letter?
l\fr. Lewis: Not until- I put my witnesses on. There is no
testimony yet that it was circulated and that it went out at
the same time.

By Mr. Lewis:
Q. Do you remember stating, Mr. Green, to many people
in Arlington that the cause of your defeat at the
page 147 ~ polls was "those Government so-and-sos" whom
you had been :fighting and that letter that the
Republican Committee sent out?
A. What are you talking about, did I make a statement
saying thaU
Q. To many people around the Court House at Arlington
County after the election, that your defeat was caused by
these Government workers whom you had been :fighting, and
by this letter.
A. I reckon my defeat was caused by everybody who voted
against me. I imagine they did. I imagine the majority who
voted their ballots, the plurality voted for Mr. MacPherson.
I imagine that would cause my defeat. He got 140 more
·votes than I got.
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· 'Q. Mr. Gr·een., ju.st to get back briefly and then I will get
coff this matter, this letter that was delivered to Hosmer &
Pumphrey., that i.t, the letter of December 29, the one from the
Citizens National Bank, you personally delivered that letter
t0ver to Hosmer & Pumphrey 's office just across the :street
from the Court House, did you noU
A. You did what, now?
Q. I said, did you personally deliver that letter t
A. You are asking me to tell you something that happened
here what I did seven or nine years ago. You are asking me
to tell the jury that I recollect personally taking it over there
or personaUy sending it in the mail or something,
page 148} some question like that, after nine years.
:M:r. Pickett: If you do not know, just say so.
The Witness : I do not know how they got it.
By Mr. Lewis:
Q. In other words, do I understand, Mr. Green, that you
·state that you yourself took ·the letter for which you have
brought this action and delivered it to Hosmer & Pumphrey?
A. I am not going to say that I took it over there because
Hosmer was in my office two or three times, and Pumphrey
was in there, too, and whether they got the letter from me at
the treasurer's office or whether I walked over there and gave
it to them, I do not know.
Q. There is no doubt in your mind that you freely gave it
to. them, whether you gave it to them in the Court House or
their office across the street 7
·
A. If I gave it to them, I gave it to them to check those
loans, and show the amount of money that I got so that they
~ould not claim that I got more in the check than was sent
to me.
In other words, I wanted them to know the whole trans-action. I did not want to withhold anything from them. They
got the letter. That was the reason for it, for their information.
Q. That letter was in response to their letter of December
19, was it not Y
page 149 } A. In respone to their letter Y
Q. Yes.
A. I do not know about that. I never wrote Mr. Slaughter
any letter. Mr. Slaughter wrote me this letter as a result of
him calling me on the telephone himself, and I was very surprised that he had agreed to pay them any money and he
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felt that this letter was my business with him, he ought to
send me the money, which he did.
Q. Mr. Slaughter told you in that telephone conversation
that he had received this list from them for these surveys Y
A. Yes.. That was the first I had heard of the list.
Q. You asked him to send it back to you with the checkt
A. Did I ask him Y
Q. I am asking, did you not ask him to do that t
A. No. I did not ask him to do that.
Q. He volunteered to send it to you f
A. Yes.
Q. At that time, you claimed no interest in the $18001
A. I did not know anything about it until he told me about
it.
Q. Then you disclaimed any interest in itT
A. I did not disclaim any interest in it. 1\fr. Slaughter
stated the reason he called me about it is I introduced him to,
Hosmer & Pumphrey and recommended them, and I agreed to
pay them some money..
Q. Agreed to pay Hosmer & Pumphrey?
pag·e 150 ~ A. Yes, for these loans, and he said, '' Since aH
of those loans, as far as I know., came through
you"Q. That fa, through you, Mr. Greenf
A. Yes. ''I am calling you up and telling you about it and
they billed me too much, and wbatever that amount is, $1,800some dollars, I am going to send it to you and you can dispose
of it the way you want to."
So I got it and I concluded that the fair way to settle it up
equitably was to give Mr. Hosmer and Mr. Pumphrey a third
of it, and particularly in view of the fact that they had been
paid for all the title work themselves, and put all the money
in their pockets themselves, and I had recommended to Mr.
SlaugI1ter tJieir ability, to certify to him as competent lawyers:
their title, that he had a first deed of trust, like if you went
to loan some money you want a lawyer to certify you for a
first deed of tru'st, and he never knew them before I introduced them to him, and I did it because I wanted to help poor
Pumphrey out, particularly, 11e was starving to deatli,- and I
did not know anything about those loans until I1e calied me on
the telep11one and naturalTy, and I am frank to say, since it
was my business mostly, I thoug·ht if he was going· to ~:ive
away any money, just like :finding it, I ougllt to.get some of it,
so I thought the equitable thing to do ·with it-Hosmer &
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page 151

~

Pumphrey had made several hundred dollars out
of the title business, maybe probably three or four
thousand dollars out of it--1 got nothing out of

that.
.Maynard Magruder, who is a member of the legislature and
an insurance broker, and he was doing some of the appraising·,
I thought he ought to get some, so l thought I ought to get
some, so I arbitrarily set it up in accordance with the old
gentleman's instructions.
I could have taken it all. I could have given it away. I
did not have to give them anything, but I figured that was the
equitable way to settle it up, and I still think so, and maybe
if I had it to do over again now, I would not give them any of
it since they accused me of keeping it all.
page 152 ~ Q. Mr. Green, just to get it exactly straight, at
the time Mr. Pumphrey of Hosmer and Pumphrey
sent a letter of December 19 to the bank with the list numbered
two for the money he claimed was due, you did not know anything about Mr. Pumphrey's sending that list up there?
A. I did not know.
Q. You did not know you had any money coming 1
A. You are rig·ht about that.
Q. So whatever was coming was as a result of an arrangement that Hosmer and Pumphrey had made with the bank, and
not you?
A. In which Mr. Slaughter thought I was entitled to some
of it. I was not there when the arrangement was made.
Q. You were not a party to the making of the arrangement?
A. I do not think Mr. Slaughter knew him as I did. He was
81 years old and founded that bank and an honorable g·entleman. I think if he had made a contract with Hosmer and
Pumphrey and felt they were entitled to all of the money, he
would not have sent me a check.
Q. You did not know about the arrangernenU
A. No.
Q. So therefore, you had no interest in this subject matter
of this letter until Mr. Slaughter told you on the phone that
there was $1,800 coming!
page 153 ~ A. The only interest I had in it, you mip;bt Ray
a moral interest at that time, was that these
people would come to my office and the Defendant here, his
father, I think I made two or three loans for his father on
some property.
Sure, I did it. All of the people came to my office, to get
these loans and I would s_end them over to Hosmer and
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Pumphrey, and I said, "You go over there and see them and
they will do the title for you,'' and I filed an application, and·
as I recall it Mr. Slaughter had or somebody else would come
up and look at the loan if it was given, and if it was not given,
· they would turn it down.
Q. The question I am getting at is, when Mr. Slaughter
called vou on the phone, Mr. Green, and told you he was sending $1,.,800, that is when you decided to have something to do
with itf
.A." Yes.
Q. Because you did not know about it before?
· A. No. If he had not told me about it. Q. Therefore, the list to which this letter is addressed, that
list number two and the $1,800 which was the brokerage fee,
was in paym~mt of these services charges which at that time
you knew nothing about f
A. I did not know a thing in the world about that money
deal down there.
Q. The refqre, if you did not know anything
page 154 ~ about it, you were not a party to the agr9ementf
You had no understanding you were to get any
part of it? On what basis do you claim that letter was ever
your letter 1
Mr. Pickett: On the face of the letterMr. Lewis: I am asking Mr. Green.
Mr. Pickett: I think the letter speaks for itself.

A. Regardless of whether the contract exists or did not
exist, regardless of whether Mr. Pumphrev or Mr. Hosmer de_
cided they did not get enough, whatever the circumstances of
the transaction were, this letter was written to me. This was
my letter. It was not written to them.
By Mr. Lewis:
Q. Do you take the position, Mr. Green, that if a letter is
written to you and yon voluntarily give it to a person who had
a pecuniary interest or money interest in the subject matter
of the letter, that it is still your propertyf
A. Mr. Hosmer and Mr. PumphreyQ. I am just asking you that question.
A. For God's sake,. let me answer before vou ask me an
other one.
~
Mr. Hosmer and ]\fr. Pumphrey testified, I believe, that the
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bill was ·$3,200, 1Ir.. Slaughter said it was too much money and
he figur-ed it up to be this.
So he said, '' I am going to send .a check to you and you may
deliver it to Hosmer and Pumphrey or dispose of
page 155 } it as you see fit.''
He could have given it to me completely .and
:arbitrarily as .a gift. He just sent it and left it up to my judgment. Even . if Mr. Hosmer .and Mr. Pumphrey were not
:satisfied and they felt they had a contract with Mr. Slaughter,
they <muld have taken such action as they were .advised they
,could take, but I do not know any law that prohibits Mr.
,Slaughter from giving me a gift if he w.ants to. . .
Q. That is not responsive to my question.
A. That is what he did. He left it up to my good judgment
fo dispose of it as I saw fit, and that is what I did.
.
Q. The question is, Mr. Green, do you still claim a propierty rigl1t in the letter after you gave it Hosmer and Pumphrey
in December?
·
A. Certainly. I never did give the letter to Hosmer and
Pumphrey as their property.
Mr. Pickett: He said he took it. over there to show them the
:amount of money he received.

Q. Did you ever request the letter back from them7
A. Are you trying to say to me that it ain't my lether beccause I never asked for it backt
Q. I was not trying· to say anything to you. I just asked you
if you did go and ask for it back?
A. After the transaction, I was busy and I never thought
about it, thought about the letter.
page 156 } Q. Did you ever. ask Emery Hosmer or Edgar
Pumphrey for any records in their office that they
had in their regular files pertaining to any of these money
loans that they handled for the banks in question?
A. No. I had no occasion to ask them for any of their
records.
·
·
Q. Do you consider that any of the other records pertaining
. fo any of these loans, including· the loans listed on number two
which are in the office of Hosmer and Pumphrey are your
records or your property, except the letter in question?
A. No. I never claimed any interest in what Mr. Hosmer
and Mr. Pumphrey were doing in the way of writing letters
or preparing deeds or deeds of trust, or what they told Mr.
Slaughter.

.1
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I never had any interest in it, never claimed any.
Q. As a matter of fact, you never made any claims of proi:
erty or ownership or right in this letter whatsoever until
after you had seen it in publication, and that is when you
claimed it as vours t
A. I never gave the letter as a gift to Mr. Pumphrey or to
Mr. Hosmer> either one, as a gift.
Q. Dtd you give it to them conditionally!
A. The letter was probably turned over to them either by
me talring it over there or delivered to one of them in my office~
Mr. Pumphrey says he never talked to me about
page 157 ~ it, so evidently it was Hosmer doing that, showing them the check and the list in order to let him
know and Pumphrey know exactly how much money there
was.
Q. You left it there with them, wherever they got it, to be
used as a final part of this loan?
" A. Regardless of what I did with that letter, if I had any
idea that five years or six years later they were going to takeit and use it in the manner in which it was used, to give it to
Mr. MacPhcrson to distort in order to help defeat me for
treasur.er, I would not have left it there, would not have let it.
get in their hands completely.
I would lrnve l1eld on to it, but I tl10ught I was dealing with
honorable men and I recommended to Mr. Slaughter that they
were honorable men, and on that basis I dealt with them, but
if I had known that Mr. Pumphrey would have done what he
did do, I would never have recommended him to l\fr. Slaug·hter
as an honorable man.
Q. After the period of four or five years, those records, as:
far as you were concerned, in Hosmer & Pumphrey 1s officer
they had a right to throw tl1em awayf
A. Well, if he burned the letter up or destroyed it so that it
could not Imve been used in the manner in which it was used\.
we would n·ot be here today.
·
Q. In other words, be had a rig·ht to burn it npf
A. No, he did not Jrnve a right to burn it up, but
page 158 ~ if he did burn it up or destroy it, I would not have
complained about it because it was not in any fix to
do me any harm, as it has been used to do me Ilarm.
Q. In other words, your complaint, tllen, is not that l\fr-..
Pumphrey gave tllc letter away; your complaint is the fact
that Mr. MacPherson used it in a political campaign f Is
that not rignt'
A. Mr. Pumphrey, I did not sue him .. I sued 1\fr. MacPJ1er-

s.on, but a&. a matter o.f fa.ct-, if I Ja:ad known t:tiat; Mr. Pnnip.h,e-y
was involved iu it as 1t tuxns. out,. he ViOuld ha,ve been down
hex~ today, but I did llot know. it until afte-x I :had filed a. suit
abQut it, and I make t1rnt. sJate.m0:nt and I s.till sa:y that the;y

occupied a sort of a privileged position theJte,. and I thlu it
is Uli1!St}1t-up1:11ous·,_ myself..
·
Q. Th.e privileg~ is· betweoll !fr, Pumphrey and yourself 'J
A, That is t:rne,. e~cept th~t Mr. MacP.herson tes.tified that
Mr. Pumphrey told him befm~ loo published the 1etter and
g·ave it to the p\'!Jhlic that. he., Hosme.r and Pumphrey, :had
gQtten a third ©i:ff it. and that Mayrumili Mag1..uder he had heard
by the gn1:pevin~ l'0ute had got.ten another third,- so M.r. Ma0:Pherson publishe,d the lotter kno.wing that it was not fact1!11ally
accurate.
Q. In othEU" wo,l'tJs,. you say tbat; le.:tter is 1)10.t. fair 0ommen1. in
a political campaign 'f
A. I abso.Lute1y, do,. "'hen it is-·
page 159 ~
Q. You say it is not faiJ?,j:
.A. l say when it. is blooke.d ~mt a:rad is a lie-.
Q ...What is a lie in the Jetter?
A. Tho lie it$e1£ may :n~t be a lie up0:lil the face. of the- letter,
except that any person will look at it and say, "'\Vell, I wonder
how ct»'ne.,.,.
He· b1·0\ight that. out in Hie Sun and then when }Ir. MacPherson had knowledge of it and ]e,:fit. it the1·e, tl1at- I had gotte-R
$1,.800~ I ~ay iii l$ a lie. That iis a lie that I got $1,.800. It is
absolutely a lie~
Q. In. other· wordst you say you did no.t receive the check
referred to in that letter?

Mr. Pickett: If the Ooul:'t :pleas.e, theire is no use. to quibble
on those WiOr(ls.
Mr. Lewis: He is.
Mr. Pickett: No. You know what the stateme-nt is.
The vVib1es-s ~ I told the jull'y 50 times. what happe11ed to
that money. I got itMr. Pickett: It is perfectly apparent what happened.
By !fr. Lewis:
·Q. Mr. Green,, we:rw, you in:formed by any of your ooun·sel
after this suit was instituted, which has been quite s.ame, time
ago, that Mr. MacPhcrson had go.tte:l!JJ the letter from Mr.
Punaphl:'eJ· a:nd that. as f M' as. he was· oottce:unedl yon e,0u}d have
it anv time vou wanted! itJ
"

'
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John Locke Green.
page 160 }

A. No. The funny part about it is, I do not
understand you all. Somebody is crazy in this
thing. I do not think it is me. You all said you got the letter,
had it all the time, used it. You had already done your damage
when you used it.
I a~ked you to return it. You admitted you had the letter
and now produce the thing in court here and never did even
give it back to me, and yet you say that there is no value to it.
Q. If you are arguing the caseA. You have been arguing it all day long.
Q. Were you ever told by Mr. Bray, one of your counsel,
that you could have the letter back at any time f I am talking
about after the suit was filed-and that I had the letter and
that l\tir. MacPherson got it from Mr. Pumphrey?
A. Nobody ever gave me the letter. Mr. Bray never offered
me any letter.
Q. I did not say he offered you a lette1·. I asked you if he
told you you could have it t
A. This is the first time I have seen the letter since I got
it from l\fr. Slaughter.
Q. Did ~r. Bray ever tell you I said he could have it?
Mr. Green: Your Honor, I object to that reiteration.
The Court: He wants to know if Mr. Bray ever told you
that he offered to return the letter.
The Witness: He may have offered to return it.
page 161 ~ I do not recall whether he did or not.
Mr. Bray: I will say I did not, your Honor, because the offer was never made.
The Witness: It looks like to me if they wanted to give
the letter back, it looks mig·hty easy to give it back to me .instead of coming 'way down to Hanover County to give it back.
By Mr. Lewis:
Q. You recall being· in Mr. l\facPherson's office on or about
Christmas time of last year Y
A. Yes, sir.
Q. At which ·time you and Mr. MacPherson discussed this
case, did you not?
A. Yes, sir. I say, 1\fr. Lewis, I had a little of the Christ
spirit in me.
Q. A little of the what spirit?
A. Christ-like spirit, and it was not alcoholic, either, and I
thought that M:acPherson and myself here, that I had· known
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J·ohn Looke Green.
him for years, and I could not believe that Mr. M.acPherson
would, knowing me at the time, would deliberately send a letter.
,out and state things in it that were not facts.
So I said to him, I said, '' List€n here, Colin.'' This is about
the substance. I said to him, "I will tell you what I will do.
You and me can settle this thing. All you got to do is stipµlate
and let us put it in an order of the court, that since
page 162 ~ the publication of this letter, that you found ·out
that you had been misled, erroneous statements
had been made to you about it, and the letter in fact does not
represent the truth, I think you would do that, so we wm have
:a permanent record a year from now, somebody will not turn
up here in 30 years with one of these things. I will dismiss
.
this suit."
I did the same thing for Potter when I sued him for libel,
which Mr. Lewis wants to introduce, and I hope that he brings
the order back tomorrow so you can look at it.
I did not want that record standing there against me in the
future to impugn my integrity, and I gave him what I thought
was a chance, opportunity, to get out if he could state as a
gentleman and an honorable man that he had been lied to,
misled, and if he had, I did not want him to pay a penalty for
it because everybody makes a mistake, but the reason he
could not do it, which is obvious now, it is because, under Mr.
Pumphrey 's testimony, he knew that those were not the facts,
:and that is the reason he could never enter into the stipulation, and that is the reason this case is down here before you
gentlemen.
Q. As a matter of fact, Mr. MacPherson at that time told
you he never at any time questioned your integrity or your
honesty, and never at any time made a statement that you
committed an illegal act, is that not correct Y
page 163 } A. He told me that in his office; that is right.
Q. And he stated he bad no hesitancy in making
-that statement publicly for your benefit or anything else?
A. I gave him a chance.
Q. I am asking you if he did not do that?
A. That is like a man doing that, putting an ad in the paper
impugning his intergTity and calling him up by telephone
later.
Q. But he would not state that the statements he made in
the circular and letter were not true 7
A. Because he would have
then turn around and make a
statement it was not true.
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Q. Can_ you point. out_ ai single: thing_ i.n that ~ii:cular t.hat
you asked him t.o s.tate is not true,. that is no.t tni.~ t
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Pickett: v..V e: ha:ve: boe-n ove1· ancl over that~

A. Mr. Le.wis, I am. complaining a.bout. th~ fact that MrPumphrey got $617 and Mr. Mag'l:uder got that. I am not
complaining abo.u.t them getting nlo.ney, but. that M.r. M.acPhorso,ll. kmrw that at the time tl1ey had gotten the money or
at le,ast. Mr.. Purnpl1i1(ey achnitted his. part of it,. {md told him
that Mi· .. Mag:;i:uder 71 lie. had beard hy heal'say, or grap,evi1i10,.
that Mr. Mag1:-od0r donied. get.ting his..
S.o, it would seem to me that he. was on no.tie;e then tha.t thefacts that he put in that letter by erasing out and \>Jocking
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Q. He did no.t Q-rase ,Mat imytl1ing~.
A . . He blocked ou.t. ·what. differel!eo. does. it
make¥ People cann.o.t read it. He was putting information
out_ whioh a·ny o.1;di1uu:y,, i:oasonable. man wo.1.1.ld read ~md
would thi11k tllat I had golten eig'11teen. hu.ndiw a.nd sQrne t>dd
dolla.rs, all togethei:.
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down hexe and said, '' I ha:ve: been. told. b.y Mr. E(~Jt:r w _
Pumphrey, of H.osm.e.l· & Pumphrey, whose. :name. is; bloeked
o.ut here,, that he got $617 of that mouey, and that :Mr.. J .. Ml~ynard. Magruder go.t. $.617, and th~t John Lo-0k:e G.it0.0n go.t $617,.
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Q. . And yo.u would llOt be. down h01te today, lik.ewis-e.,. had
you woll tile ~leeti.Qn,, wot1ld -you.1
A. Well, now,, y()x1: are asking me to pl'O'be my mind about
wha.t I. wo.1:1ld do i.f things: b.acl hap,pen~d a diffornnt way.
I do not kno.w whia.t. I wo.uld have, dQ1H} b;.tck there. I might
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is highly speculative.
'
Q. Why did you not think that. the p.1i1:blie was ~ntit-Ied to
an. explanation of what had beon do.ue ,v-ith this $1,800? vVhy
did you not 0.xplaiu iU )Vhy did you 0:xpeot ~b~ ]yfocPh~rsem
to explain i't ?
page 165 ~ A. Mr.. Ma0Phe1·so:n co\1Id Jaave. said he had tlle
·
letter and I ealled Q.U him to. bring it. o.ut. sc,, I could
find_ ou.t whnt l1e. was talking 3bQut so I could explain it or

page. l6A

refute it.
He never did it, and then he mailed it out just before the
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John Locke Green.
The Court: Who did you think took the letter 1
The Witness: I did not want to impugn anybody's integrity
that is not involved in this thing·. My suspicions and my
guesses about people's integrity may not be always right.
By Mr. Lewis:
Q. Mr. Green, you did in this ad accuse Mr. l\faePherson of
stealing your letter, did you not 7
page 167 t A. Have you got the ad here T
Q. I think it is in evidence.
A. If it is, it speaks for itself.
Q. I know it speaks for itself. It has a big headline saying, .
'' Who Stole My Letter 7''
A. That is right, and I think at the time I thought somebody stole. it.
Q. You are satisfied now somebody did not steal it Y
A. Oh, I do not think it is stolen now.
Q. But yet you recklessly put that out, did you not?
A. I wrote Mr. MacPherson a letter here which was read
ju evidence as soon as I saw it, and I asked him to explain
how he got it and where he got it, and who had employed him
to do it, and I never even heard from him.
Q. Before you put that ad in the paper¥
A. Yes, sir.
·
Q. "'What date did this ad go in the paper?
A. This ad went in here after I read the letter.
Q. It went to press on the first, did it noU
A. Yes, and your paper got it the same date I read that
letter, too.
The Court: Your paper published a copy of his letter~
The letter must have been written first.
Q. You did not even wait for Mr. MacPherson, to give him
an opportunity to answer, did you T I show you
page 168 t the original and ask you if that is the envelope in
which it was sent?
A. Why didn't he answer iU You had the letter. You
gave him advice. You knew about it. You were the father
confessor.
Q. I do not know anything about it, Mr. Green. I saw it
in here before I saw the letter. The date shows it was mailed
October 30, does it not?
A. Yes, and this is November 1.
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Q. One day later:, is it-not7
A. Yes.
'The Courb ·Two days later..
1\fr. Lewis: I would like to introdu.ce the envelope..
The ·witness : If he had answered the letter and explained
to me where he got it, if I owed him any apologies, I would
liave freely given them to him.

Bv Mr. Lewis-:
..Q. You know, as ·a matter of fact, that ad you have in
i:here, that is published in there on November 1, was, in fact,
1delivered to the paper at least two days prior to the date of
publication, was it noU
.A. No. I do not know when. I will tell you when it was
,delivered. It was delivered-let me see here. I wrote the
letter on October 29, and if I had to get that copy of the letter
that day, if I wrote it, I put it in there, yes, sir.
Q. You did put it in the same day?
A. I was doing all I could to to undo the harm.
page 169} I knew that that was my last shot at the newspapers, and even if I had had the money and had
'SO desired to do it, I did not have t11e time to write a letter and
get it printed and put it in an envelope and send it to 20,000
people or 17,000, as he sent out, :so I took the next best thing
I could do.
Q. You put it in the paper and you knew the deadline for
those publications in Arlington are on Monday the week of the
publication Y
A. I say this, and I do not retract it, that when that letter
,come out there and it belonged to me, as it showed from the
face of it, I had a rig-ht to believe somebody stole it.
Q. And you published it before you gave 1\fr. MacPherson
the opportunity to even receive the letter?
A. He did not come in there and give me any opportunity
to expla~n the facts to him, even after he knew what the facts
were.
Q. You published it in the pa.per before lie received it?
A. That was not tl1e only thing I had published in there.
That does not cover all the ads.
Q. It covers, "Who Took My Letter?"
A. No, no. That represents one-third of it here, and twothirds of which that I was trying to explain about the taxes
that he was claiming that I- was not collecting right, and that
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time of the inception of the suit }10 had a legal property right
in the letter sought to be recovered, and that he had at the
time of the inception of the right of the immediate possession
thereof, <letinue being strictly a possessory action.
Our courts have consistently held that it is only the action
to recover the possession of an article, and in order for him
to recover t11at, he must prove he has the legal right-not an
equitable right, but legal right-to the immediate possession
of the letter.
Then, the letter must be capable of identification. There
is no dispute this is the letter in question, and that
page 172 ~ the letter must be of some actual value, and that
is the letter, not the use of the letter, because the
detinue action says the property must be of some actual value
and that the Defendant must have had possession of the said
letter at some time prior to the inception of this suit.
It is- our considered opinion, your Honor, that the Complainants have not carried the legal burden showing at the time of
the inception of this suit which, without looking at the record,
I cannot g-ive you the date, but it was just recently, six or
eight months ago, or maybe a year or so, that at that time the
Complainant, Mr. Green, had tlic legal right or bad a legal
property right in the letter in question.
The evidence in that connection, and all the evidence we
have is this. ·we have evidence that the letter in question was
delivered or, rather, mailed to Mr. Green in 1945, evidence of
that by the one who had it, Mr. Pumphrey, and by Mr. Green's
own testimony llimself, that the letter was turned over to Mr.
Pumphrey, g-iving the best inference there that this law firm,
who Mr. Green says, taking· again his best evidence, was the
one who made the arrangements with the bank in question for
the servicing· of the loans, and that he had nothing to do with
that servicing- arrangement.
Mr. Pumphrey, however, did testify that Green was with
him when this arrangement was made in, re the servicing, but
taking his own testimony, he says he had no inpage 173 ~ tcrest therein wl1atsoever.
Therefore, if he had no interest in the subject
matter, and the subject matter was the loan list No. 2, which
was specifically referred to, and enclosed in that letter and
was the loan list No. 2, the same loan list corrected by the bank
which was delivered to Mr. Green, again, taking his own testimony there at its most favorable construction, that Mr.
Slaughter advised him for tl1e first time that he had received
this request, that he felt he did owe the $1,800, regardless of
how be did owe it, and l\fr. Green said he would send it to him
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for disposition as he saw fit, and Mr. Green exercised that absolute right he l1ad therein in dispersing the funds therein.
There is no question, in exercising that right, that Mr. Green
in 1945, December 30 or 31, a day or. two thereafter, delivered
the letter to the law firm and that it became a part of their
official records, their office records, in connection with this
bank transaction, and there it remained in those files, an integral part thereof, as well as the loan list and all others until
some time in the fall of 1951, when Mr. Pumphrey did, in fact,
give it to Mr. MacPherson.
It is our contention it does not make any difference why he
gave it to him. He freely admits that he g·ave it to him, and
we believe as a matter of law that on that evidence the Court
could only hold that the letter in question, the very letter
sought to be recovered, which is intangible perpage 174 ~ sonal property in this action, was, in fact, at that
time the property of Hosmer & Pumphrey.
If it was their property, they had a right to dispose of it as
they saw fit. I believe Mr. Green either testified or admitted
they had the right to destroy it or the right to burn it. He
says they had no right to giw~ it to someone to be used in a
political campaign or any such purpose against him.
Certainly there was no evidence wl1atsoever of any conditional delivery of this letter in question to Hosmer &
Pumphrey in 1945, which was a good six or seven years prior
to the time thereof; so, the ref ore, we say of this suit, as a matter of law, 1\fr. Green, the Complainant, has not proven that
he had a legal rig·ht, and under the action of detinue, I am
satisfied all the authorities say that it must be a legal right
and not an equitable or any other right he might or might not
have had in this property. It must be only a legal rig·ht, and
the legal right to an intangible piece of paper, and that is exactly what this was at that time in 1945, and it is now.
If he ever had title to it by virtue of the fact it was addressed to him for delivery or disposal as he saw fit, to
Hosmer & Pumphrey, as it says-I mean for delivery to them
or disposal-whether he was the agent of the bank in the delivery thereof, of course, if he was, it never was his property;
it was always the property of the principle.
page 175 ~ If you take it on its only construction, your
Honor, he was not an ag·ent in delivering it to
Hosmer & Pumphrey, that he had the absolute right to dispose
of it as he saw fit; it is our contention that he elected that right
voluntarily and Im surrendered whatever legal right he had
thereby in connection with this transaction, turned it over to
the people, and there it remained without any instructions or
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without limiting it in any manner, and the passage of title
there in intangible personal property is the possession coupled
with tl1e actual delivery thereof, because they acquired title
'in identically the same manner that 1\fr. Green acquire·d title,
If he ever bad it in the first place, by virtue of being delivered
'to him, because tl1e only evidence of title he ever had himself
nrose when Slaughter mailed it to him, and we have no doubt,
llecause we concede that he, in fact, received it, and by that
-same degree of title lm in turn delivered it to the firm of
Hosmer & Pumphrey, and it is our contention that it became
their legal property and he, therefore, has no legal rig·ht thereto wbatso,ever.
·
The next question in determining the legal right in an action
•of detinue, which is a necessary element, the Plaintiff must
prove that at the time this suit is instituted, at the time of the
action of recovery, l1e must l1ave not the equitable but the ab:solute legal right to the immediate possession thereof, and if
he has the right, on what .basis.
pag·e 176} What evidence is there in this case wba'tsoever
showing other than tl1e naked letter itself, plus the
fact they are relying· on, as they stated, in their suit, that the
title of ownership is based on the fact it bas his name on it,
that it is addressed to him.
Certainly, I can have my n_ame on a newspaper. I can have
my name on a package. I can have my name on any article,
either tangible or intangible, personal property, and if I, by
my own voluntary act, give it to the junk man, if I give it to
the Salvation Army, if I give it to a friend or any other person, if I transfer it to them, I lose the title thereto.
·
The mere fact my name is on it, your Honor, eight years
later or six years later, in this case, is no evidence whatever
of title. Certainly, it is not evidence which I say there is not
:any in this case, of the right to immediate possession, which
is the very necessary immediate possession, and that is- the
leg-a1 possession, and all the authorities, Burk ancl the rest of
them, in fact, in reference to an equitable interest in something, that there is just no evidence of that.
The other necessary element, we concede, No. 3, there was
never any question tllat it was susceptible to identification.
The fourth elem·ent is that the property-this is exactly
wl1at all the authorities have said, and the property could only
be the letter-that is what is being recoveredpage 177 ~ must be of some actual value, the property itself,
at that time, at the time of his right of possession,
at the time that he claims title to it.
If there is any evidence in this case by any expert or any
other person that the letter, this piece of paper, had any actual
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value on the date that he had the right to immediate possession
thereof, and that is when it must have the value-The Court : Tliat would be the elate that l\fr. MacPherson
used it.
Mr. Lewis: No, no, sir. ·we contend, your Honor, that this:
letter wI1ich the evidence conclusively shows· he delivered to•
Hosmer & Pumpl1rey, so there is no doubt they had it legallyT11e Court: The date he delivered it to Hosmer, then it
would be the value at the time he delivered it to Hosmer.
lVfr. Lewis: No, sir. The elate he had immediate possession thereof, we say the date he delivered it to Hosmer &
Pumpl1rcy. Even if tl1e Court does not accept our reasoningthat he lost it- and then surrendered actual title to which. he
certainly had a right to deliver it to them, and they had it lawfully in their possession, there is no question Hosmer &:
Pumphrey did not get it illegally, so, therefore, going further
in the action of detinuc, an article legally obtained, and this
article was legally obtained from l\Ir. Green by Hosmer &
PumpI1rey, they have an absolute rigI1t to keep it
page 178 ~ until when? Until demand is made upon them,.
not somebody else, to return it.
Tlrnre was no demand made upon Hosmer & Pumphrey at
the time Mr. Pumphrey gave it to Mr. MacPberson, so therefore, l\Ir. Pumphrey bad the absolute right, your Honor, to the·
possession of tl1e letter in question on tl1at date, because Mr.
Green, even if he owned the letter and had taken it over to
them legally, before he can institute an action or make a claim
for an article delivered under tI1ose conditions, he must make
formal demand for the return to the person who legally has
it, and Hosmer & Pumphrey legally Irnd it.
The Court: Did not Mr. MacPherson lmve the letter at the
time he made the demand on MacPberson for its return?
l\fr. Lewis: At the time he made a demand upon Mr.
MacPherson, be did not have the letter; Mr. MacPherson had
had the letter.
The Court: But you bad it as Mr. l\focPherson 's agent?
Mr. Lewis: I had it, myself, no question about the fact I
had it.
The Court: Your possession was MacPI1erson 's possession.
Mr. Lewis: It certainly was not, your Honor. It was in a
political campaign, your Honor; I had no relationship with
Mr. MacPherson as attorney and client.
The Court: He comes· to you with the letter
page 179 } that Green writes?
l\fr. Lewis : That is the letter for the return of
it, not the letter itself.
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The Court: Did MacPherson deliver, according to his testimony, both letters to you at the same time 1
Mr. Lewis: I do not have an exact recollection of what Mr.
l\facPherson-if he says be did, and that is what they have
down, that is what it is, because I do not profess that my recollection is very good.
Mr. Pickett: You have not testified.
The Court: My recollection is MacPherson said he delivered both letters to you at the time.
Mr. Lewis: He may have said so.
The Court: I nnclerstood his testimony to be he went to you
in tbe capacity of a lawyer.
Mr. Green: That is what 110 said.
The Court: I did not understand he went to you in the capacity of a politician.
Mr. Lewis: Certainly not a politician. vVe will put it in the
capacity of a friend.
The Court: In the capacity of an attorney, he went to you.
Mr. Lewis: That was after he had acquired the letter from
the man who we say had the legal right of possession thereto,
your Honor. If Hosmer & Pumphrey had the
page 180 ~ right of possession, even though they did not have
the titleThe Court: They transferred the possession from themselves to MacPherson.
Mr. Lewis: We say they had a legal rig·ht to do it.
The Court: They may have lmd a legal right to do it, but
did not Green have a right to demand of l\focPherson that he
return his property? I assume if you say it is not Green's
property or that Mr. Green gave it away, that he would divest
himself of the property, but as I understand Mr. Green's testimony, it was that Hosmer & Pumphrey had sent a list to the
bank of a great manv charges, the bank bad turned down some
of those charges, and Green, as I understood, saicl. he delivered
the letter to Hosmer with the list to let them check the thing,
and that he forg·ot about the letter and did not demand it back.
If that be the case1\fr. Pickett: They were merely bailees.
The Court: They were mere bailees, and I think it was a
high breach of ethics on the part of Mr. Pumphrey to have delivered that letter to Mr. MacPherson.
Mr. Lewis: Be that as it may, this gentleman is not liable
for that.
The Court: No. He is not liable for Pumphrey's doing it,
but it seems to me when Green made the demand on him his
duty was to return the letter to Green.
0
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Mr. Lewis: That was after the date that the
letter had been used. It is the criterion. You·
have to tie the whole damage together.
The Court: I know, but it seems to me that MacPherson
should have returned the letter when demand was made on
him. It is probable that he was justified ·in seeking the advice
of counsel, but I do not think that he could withhold the letter
from Green legally, under the statement of Green. At least,
I have to accept Green's statement as true on a motion of this
kind, And he says he delivered that letter to-'' I never gave
the letter to Hosmer & Pumphrey as their property, but I delivered it to them to check it and I for got about it,'' he said,
and it was not a gift, ''I never gave them the letter as a gift,
but I delivered it to them to check that list to see how much
really they were entitled to.''
There was a dispute between them and the bank as to what
they were entitled to. They say in that letter they turned
down some loan.
Mr. Lewis: They turned down three loans, because they
were not on the list. They did not have those loans.
The Court: Green says that l1e took the thing over to
Hosmer & Pumphrey for the purpose of letting them check
the thing to straighten out what the bank really owed them.
Mr. Lewis: Mr. Green said he had no interest in the loan,
did not know about the list until he got it from the
page 182 ~ bank.
The Court: Anyway, he says he got the check
payable "to your order, which you may deli:ver to Hosmer·&
Pumphrey or dispose of as you see fit.''
He took it over to them and said, "You check those things
on your list and we will divide the money three ways, you get
one-third, Maynard Magruder will get one-third, and I will
get one-third.''
l\fr. Lewis : · That is right.
The Court: And the letter was left with them, apparently
for the purpose of checking tlmt list, presumably to be returned.
l\fr. Lewis: We cannot presume because they had all the
records.
The Court: But the purpose for which it was delivered was
for the purpose of checking their own records about the second paragraph of that letter, and they, instead of returning
the letter which belonged to Green, put it in their files, and
those things sometimes happen.
I suppose I have letters that people have sent me in some of
my files that I know nothing about.

page 181

~
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Mr. Lewis·: ]\fight I interpose! Are they your letters or
the letters of the persons who delivered. them to you f
The Court: They are maybe my letters or the person who
delivered them to me. I have not been in those for twelve
years, but many people have brought me letters
pag·e 183 ~ for some .specific purpose, and possibly that ought
to be returned., and maybe they were not returned, but there it is, but I never delivered anybody's letter
'.to anybody else ..
Mr. Lewis: That is a matter between your Honor and some:body else, but assuming it is basically the same thing, basically
the same in ·some cases, your Honor referred to yourself, but
if you give me one of those letters, believing it to be yours,
:and although you may be wrong you give me the letter and I
:have the letter, does the person who ultimately owns the letter
have a right of action against me for publishing it,
The Court: Ycs. You got that letter in the capacity of a
. l1older for some specific purpose, and you have no right to dis,
pose of that letter without my consent.
It seems to me that that letter belonged to Green. It was
written to Green, and not to Hosmer & Pmnphrey, but Hosmer
,& Pump~rey had some kind of an interest in the subject matter, and it is a natural thing for Green to have delivered the
letter to them to check the statements.
.
.
Mr. Lewis: But -Mr. Green says he had no interest in the
.
subject matter.
The Court: He had a six hundred and some -odd dollars interest in the subject matter, so I think he did have a pretty substantial interest in it. It was a natural thing for· him to deliver it to somebodv that he trusted.
They were all lawyers there together, and he
page 184} delivered the letter to him, and then if Mr. MacPlierson gets it through a breach of· trust, which
he certainly didMr. Lewis: Not on his part.
The Court: Not on his part, but on the part of Mr.
Pumphrey. He acquired it by means of a breach ·of trust and
then Green makes demand on him. I think it is his duty to
Teturn it to him. It is Green's property, and I do not think
he can withhold it.
Mr. Lewis: How does Mr. MacPherson know it is Mr.
Green's property when he got iU
Suppose you loan me your automobile. I believe it to be
yours and somebody else claims the automobile and makes
demand on me?
The Court: Mr. MacPherson may not be subject to criticism for having gotten the letter from Pumphrey.
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Mr. Lewis: I am talking about the delivery of it back..
The Court~ But he ought to be put on notice that it is
Green's letter. The letter is not addressed to Pumphrey; it
is addressed to Green, and he ought to have known or at
least he had enough to be put on notice that that was. not
Hosmer & ·Pumphrey 's property.
Lawyers acquire letters in various ways without having
any property right in them. People will bring:
page 185 } you letters to advise them about and for various.
and sundry other purposes, and you put them in
your .files and they are forgotten about. But that does not
transfer the title to the lawyer.
lVIr. Lewis:-. Th.at is correct, your Honor, but in this. case
he delivered the letterThe Court: That is true. He· delivered the letter to Hosmer.
Mr. Lewis ~ To a private firm.
The Court: To the firm of Hosmer & Pumphrey, and it
was delivered for a special purpose which he says was to
check tirat last paragraph. He says Ile never intended to deliver any title to them, that he just forgot about it, which
happens, you know, frequently.
Yon will lend people books and yon forget about them and
then they turn up years afterwards and things all like thaL
All those kinds of tllings happen.
1\fr. Lewis: :May I ask when he did Irnve the right-assuming he did that and gave it to them, there came a time
when he I1ad tlrn right to possession of it.
TI1e Court: At any time he demanded it.
Mr. Lewis: That is correct. At tl1e time that be demanded
tlie Tetter, be did not demand it of Hosmer & Pumphrey.
The Court: No, but they had wrongfully disposed of' it ..
Mr. Lewis: That is correct. Assuming thenr
page 186 ~ they had wrongfully disposed of it, the letter, after
tlley had wrongfully disposed Qf it, bad been used
and published, according to Mr. Green's demand in the political campaign.
The Court : It had not been published according to his
demand. He did not require it to be published.
Mr. Lewis: No. I say, it had been published, according
to his demand.
The Court: Yes. It may have been published. He says
that he demanded that 1\fr. l\facPherson produce the letter.
Mr. Lewis: That is correct.
The Court: And Mr. MacPherson, instead of producing
the letter, nublisl1ed it in a deleted form.
Mr. Lewis : No, no~ He demanded it af'ter:-
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The Court: No. He says that he demanded it throughout
the campaign and Mr. l\facPherson kept saying he had some
letter that would show that he had been collecting fees that
he ought .uot to have been collecting as treasurer or legal fees
which he oug·ht not to have been practicing law when he was
treasurer.
You may have a disagreement as to·whether he has a right
to practice law as treasurer.
Mr. Lewis: We concede he did have a right.
The Court: He had a license to and had a legal right to it,
and whether it was a proper thing to do or not is a matter
we are not concerned with in this case, but he says
page 187 ~ that he demanded the letter, that Mr. MacPherson
produce the letter, and Mr. l\facPherson did not
produce the letter.
He went until the last minute and then he published it in
a deleted form.
It seems to me that Green had a legal right to demand the
letter of Mr. MacPherson.
Mr. Lewis: He did not have a right, your Honor, to demand this letter because he did not even know Mr. MacPherson had this letter at the time.
The Court: He demanded he produce whatever letter he
had, and if he had seen it was his property, he could have demanded it of him at any moment.
As soon as MacPherson published the letter, then he sees
that it is his property and he immediately demands its return
and he refuses to return it.
Is that not the basis for a detinue action?
Mr. Lewis: He does not refuse to return it. He published
it in tl1e paper, "Who Stole My Letter?" simultaneously, or
before, at the time he made the demand.
The Court: ·when you have a political campaign and
somebody publishes something, you like to retaliate, you know.
Mr. Lewis: I do not question he had that right to retaliate
The Court: But it seems to me he had a right to demand,
as soon as he discovered what Mr. MacPherson
page 188 ~ had, he had a right to demand that he return hh::
letter, and it seems to me that if Mr. MacPherson
does not return his letterMr. Lewis: What evidence in this case is there of the
actm,l value of the letter at the time? The rule says very
clearlv that the value is as of the date from the date of the
unlawful detention, and that is after th~ demand, up to the
time it is returned. The date he did it was after that publication.
·
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The Court: Mr. MacPherson spent some several hundred
dollars on that letter.
Mr. Lewis: In connection with other literature and a fourpage circular.
.
The Court: Yes, sir, and in connection with that he sp~nt
two or three dollars on photostats.
l\ir. Lewis : That was before the demand was made.
The Court: On the letter, and so I think you have some
value shown.
Mr. Lewis: Was .that not made before the demand was
made?
The Court: That value had been put on it at the time the
demand was made. He had spent $30 for that plate. He had
spent $2 for photostats, and that is $32.
Mr. Lewis: Not for the letter; that was for the means of
publication.
The Court : No, the letter itself, he said, cost
page 189 } him $30.
Mr. Lewis: To make a plate of the letter.
The Court: And $2 to make some photostats of it to delete
those names. He had two photostats made. I do not know
why.
Mr. Lewis: One was positive and one was negative, your
Honor. Positive appears black and white, and the other was
white and black.
The Court: Why would you make a positive in wrashington and a negative in Roanoke 1
Mr. Lewis: One is a black and white copy, one black on
white, and the other white on black.
The Court: Which is the one made in Roanoke f
The Defendant : The last one. I was told this would not
appear good in a publication.
The Court: I see. So the other was made from that first
print?
The Defendant: From the same letter. They are both
·
made from the same original letter.
.
The Court: I see. I do not know anything about photostats.
Ivir. Lewis: But that was before and not after the demand.
The Court: Anyway, that is true, he had put that value
to the letter. At least, it was of that v·alue to him
page 190 ~ by spending $32 on the thing, plusMr. Green: $150 for its publication.
The Court: Plus $40 for printing. What was it Y .
Mr. Green~ $150. It was a four-page pamphlet and the
letter took up one page, and it was about $150; $411 was the
total printing cost.
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]\fr. Lewis.: That is correct.
The Court~ .A.bout $150 for printing the letter, and then
if you spend three cents a letter on 17~000 letters, you spend
.a whole lot more, so I think the letter has some value.
Mr. Lewis: That is the evidence of publication. The rule
.says on damages in ALR and 96 ALR and in all of the
.cases, it all reads identically the same, that the measure of
-damag·es for the unlawful detention of property, tangible or
intangible, in actions of detinue, is its use and hire.
They use the words, ''Use and hire during the period of unlawful detention,'' without interest or damages for deteriora.tion in value from ordinary wear and tear, and explaining
.that rule, in all of the cases the damag·es for the unlawful
<letention of the article-and, of course, there is no value
if the article is available and to be returned, and the article
is availableThe Court: It is only for the use of the article.
Mr. Lewis: That is rig·ht. Therefore, in that case, there
is no question about-there is no element of value
page 191 ~ of the letter as of the time because the value only
comes in as the alternate value in the event the
letter is not available, and the letter is here available, ancl as
I said to them, he can have it now any time he wants it, so
the value, as far as the letter -is concerned, is obviously out
because the letter is there, and we stated that was the only
,other item of damage, the damages for the unlawful detention
thereof, not for the letter itself.
The value for the unlawful detention thereof is limited,
ns it is in all of these cases, to the open market value of what
the article will hire out for, what it will bring in the open
market, like a horse or automobile or any other article that
might be unlawfully detained.
It has a market value, not what it will bring in rent or use
to the owner. As far as rental or value, if he hires horses or
-slaves and pays ·them fifty cents a day or a dollar a day,
the Court has consistently stated that was the measure of
damages and anything more than that is reversible error;
We say that there is no evidence in this case as to whether
·or not this letter, his detention of it, was of any value in the
open market to anybody, because a copy was always available
from Slaughter. I assume they intended to keep it there. I
assume a copy was available.
,
The Court in the only case on the question as to
page 192 } whether or not-and that is on the measure of
damages and the value of it-whether or not
there was loss for the return of a cancelled note, and in the
Hefner case, which is the only case on the subject, and which
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is quoted in Corpus Juris and also ALR,. and that is Hefner
v. Fidler, 5-2 S. E. 513, where it holds that detinue does not lie
in the return of a cancelled or paid note or the return of a
note where you have a receipt that it is paid because under
the measure of damages in detinue, it has no recoverable·
value. It may have some sentimental value. It may have
some intrinsic value to the maker even though it is paid, it
may be something that he can have in his possession.; I mean,.
that would keep him from destroying that; perhaps he might
be sued on it even though he had the receipt, but it is of no
value to anyone else because it does not have a market valueA paid note is worthless except for waste paper.
,
The Court: I do not know whether that is true or not. I
paid a right good price for a note signed by Aaron Burr.
Mr. Lewis: That might be true, but Aaron Burr is a little·
different person, but I am talking about the ordinary run of
the mil1 note. You are buying· not a paid note, your Honor;:
you were buying an authentic document or a signature 1 I be-·
lieve.
The Court:- I wanted an autograph of Aaron
page 193 f Burr. I have his trial, and I wanted an auto..:
gmph for the book.
· Mr. Lewis: We say that the measure of damages, at the·
same- time, in connection with this motion that I again reiter:...
ate and want to ·move the Court at the conclusion of this:
motion to strike all of tl1e evidence tim t has been taken in
keeping with my original objection that involves anything
that is not direct testimony as to the actual value of the
article in question.
The Court: Will you suspend for a minute f Call the jury
in here. I want to let them go until tomorrow.
(The jury was returned to the courtroom.)
The Court: Lady and gentlemen of the jury, you are discharged until tomorrow morning at 10:00 o'clock. Do not
talk to anybody about this case. Do not let anybody talk to
you about this case, and do not make up yonr minds about
what you are going to do about th~ ease because it is not over.
Wait until all the evidence is in and you have been instructed
by the Court.
·
You will be back here at 10 :00 o'clock tomorrow morning~
(The jury was dismissed for the day.)
; The Court= All right, sir.
Mr. Lewis: Just in concfosion, sir, on the· motion to stnlre,
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we take the position that this being strictly a technical, limited
action, we do not deny that Mr. Green had
page 194 ~ an absolute right to file any kind of motion he
wanted, whether it be libel, slander or otherwise
against Mr. .MacPherson, if it was based upon what he published and· what he uttered. Your Honor, what kind of an
action he might have filed, he certainly had a rig·ht against
.Mr. Pumphrey or anybody else if he claimed a breach of trust.
vVe do not deny that he had that right, but we say he
cannot bring· an action of detinue and include-and it is bound
to be included; it cannot help from being included because
the jury has heard various ramifications in so far as the
political campaig11 was concerned. They have heard various
ramifications as to whether or not the statement was true or
whether it was false, whether it was fraud or whether it was
a slander, an unlawful detention; the fact that your Honor
can orally and in writing instruct them that they are wholly
to disregard it, that has nothing to do with the demands or
damage. You cannot take it out of their minds once it is in
there. They cannot take it out, giving them the full benefit
of being as conscientious as a human being can, because it
keeps popping up. It is ·what is behind it.
,ve say that in a libel action-and it was attempted to connect a libel action to this suit-it was exteusively argued that
the very utterances, the very publication of which he complains is of no value, which he is using· for a value here, because, as a matter of law, I think all of the authoripage 195 ~ ties will hold that the publication of that letter
and the utterances made in connection therewith,
as far as this suit was concerned, or as far as the whole record is concerned, are absolutely not actionable because it is
barred as a matter of law because it is called a controversy,
communication or fair comment in a political campaign, and
the authorities are voluminous on that subject, and that subject was argued in the other court.
That element of damages, the measure of damages, which
he wants to put in this case, he could not even use in a libel
case because it is fair political comment to state as a matter
of law. not as a matter of discretion in tl1e jury, for a man
to state against another man in public office, and Mr. Green
at that time was in public office~ He was tlle treasurer of the
Countv of Arlington. He, as a result of that office, subjected
himself to a greater degree of exposure than an ordinary citizen does. hv the very virtue of that office.
A candidate on the stump had a perfect ri~ht to point out
situations or actions that he was doing, whether it be reflect-
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ing on the duties of the office or whether it be reflecting on his
legal promises or legal fees or brokerage commission.
There is no evidence in this case that he ever accused him
of being dishonest, and I can show your Honor Virginia authority that even accusing a public official of being
page 196 ~ dishonest in some of his transactions has been held
as a matter of law fair comment in a political campaign.
Certainly we have had some rather harsh charges made just
recently in the public radio and television by people in high
office on both sides, going a little stronger than questioning
the integrity of some of the office-holders. They are questioning a good many things which it has always been as a
matter of public law that the one in public office has to have
a skin tough enough to withstand those criticisms and, as a
matter of law, we say that l\fr. :MacPherson had a rig·ht to say
that Mr. Green, while treasurer, was receiving brokerage fees
from the fees or whatever you want to call them in connection
with loan business that he was making on the side. .It is for
the electorate to decide, as your Honor says.
I might not object to it; you might not object to it. Some
JJeople might give him an "A" for it, considering he is a
very smart, acute business man. Other people might have
a different view, but the electorate is the one who answers
that question, and then when you deprive a person, a candidate, of the right to make fair comment, you are taking away
from the public all of the pertinent information and knowledgeMr. Pickett: We are not trying a libel suit here.
Mr. Lewis: On the basis of the element of damages in this
case, because the only damage which could be, if there was
any, under your version and under what the Court
page 197 ~ has let in so far was that this letter had a value or
there were actionable damages in the unlawful
detention thereof by virtue of the fact it was printed.
The Court: He· has shown by reason of the use of this
letter it cost him $600 to rebut it.
Mr. Lewis: To rebut whaU
The Court: He had to pay you $200.
]\fr. Lewis: I do not think the record shows he paid me
anvthing.
The Court: The Falls Church paper $200 and the Arlington one $200. .
Mr. Lewis: He said in those ads he did not tell them ahont
how he dispersed this letter. It was in reference to his campaign. T have not seen the other two.
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The Court: I do not know, but to rebut the thing by spending $600, it seems to me that is a direct charge .
.Mr. Lewis: How could it be a direct charge¥ It would be
.actionable in detinue, your Honor, if as a matter of law Mr.
.MacPherson was entitled to show what he did say.
Mr. Pickett: lt is not what he said, it is what you published,
something that did not belong to him.
:Mr. Lewis: Certainly no one will contend that in detinile
you can get damages for publishing; you can get damages
for the publication of the letter. The courts are unanimous
in saying·page 198 ~
The Court: But it is the use that he made of
that letter that caused him damage.
Mr. Lewis: But that is not a measure of damages, that he
,can get damages for the use which, in this case, was the publication of it in a political campaign. That was the only use
that his evidence has shown that he made of it.
It is just like the cases on detinue where it says that you
file in detinue for the return of a note for $400.
In one case the jury brought in a verdict of $400, which
was the face amount of the note, and the Court very properly
:said it is reversible because it is not the measure of damages,
it is a possessory action, and all he could get was the note
:and he would have to sue on the note to recover' his $400 if
he was entitled to the note, and he cannot use detinue to allege
:an action of debt, and that is exactly what he is doing here.
He is using detinue to collect, your Honor, damages for the
publication of a letter or damages for the expenses he was
put to, reimbursement for the expenses he was put to to refute
-a letter which, I say, he cannot under any circumstances do
in this action.
He may be entitled to a cause of action to recover damages
for what he spent in refuting or attempting to refute the
effects that this letter bad. It would be 1:1s Mr. Pickett put it,
-certainly blazing the trail, in a political campaign to say that
I lost my office, the value of my office is $9,000,
page 199 } the salary, by the unlawful detention of that letter;
I lost my job and I am entitled to $9,000.
If that is not stretching the law of detinue far beyond a
·single authority that I believe these distinguished gentlemen
can show me, then I am going to be rudely surprised. I do not
say that if they got the letter that they could not use that
letter once they had it as a basis of any tvpe of suit that they
are advise<l they might file against Mr. MacPherson or anybody else for any damages they sustained, but the gist, the
whole basis of this action, is a possessory action, arid if they
get the letter, what they do with the letter, whether they use
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it as a basis of a suit or anything else, that is for them to decide, but they cannot collect in this action any damages flowing
from the misuse of the letter, and that is exactly what they
are attempting to do, and if there is any authority that anyone can show me in any manner that damages for the misuse
of the article detained, assuming for the sake of argument
that is has been unlawfully detained, and that it was his, that
you can collect one cent of damages. for the misuse of it,· I
would like to have the authority because, frankly, I could not
find any ..
The Court: To be frank, I am no authority on detinue·"
I have only tried one of them before, and I had no advance
notice of what the damages to be claimed in this action were"
I am going to take your motion under advisement
page 200 ~ until tomorrow,. and go home and get to work on it.
.
Do you have any law on the snbject, Mr.. Pickettt
Mr. Pickett: Well, if your Honor please, we have some law_
The Court:- Let me hear it.
Mr. Pickett: Mr. Brav is more familiar with this. I wm
give you the citations so
not to take np yonr Honor's timer
particularly special circumstanees which may operate to
change tile general rule.
This is a special case, if your Honor please. There is no
comparison· with the case of a slave or a borse or a vehicle or
something of tlmt kind.
The Conrt: That is the ·west Virginia case of' Wayne
ag·ainst Cyphers?
Mr. Pickett: Yes, sir, that is right.
Mr. Lewis: I have the case of Wayne against Cyphers ..
That is one of my cases.
Mr. Pickett: Love against Ohio Valley Oil a1ul Gas CO'Jnpany; tllat is 108 S. E. 276'. ·wnicl1 volumes are available to
your Honor f
Tbe Court: Neither one is available to me.
!if r. Pickett= We can hand the books up tllere. Also, 88
Va.
The Court: That is all right, ancl 88 Va. r
Mr. Pickett: Page 650.
page 201 ~ 1\fr. Green: 80 West Virginia, Pag·e 33'6, and
92 S. E. at Page 590. We have both of those
volumes bere, your Honor. I would be glad to let you just
take tI1em and save you that trouble.
The Court: If yon wiJI Joan me tI10se volnmes. I will read
those ca!=;es tonight, and I have the American-English Encyclopedia at T)Ome anrl tlle Encvclopedia of Pleading and Practice
and the Trinity Series. If I had had any aclvanre notice of'
wlrnt kind of authorities you relied upon, I would have pre-
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pared myself, but I had not idea what the damages claimed
were going to be based upon.
1\1.r. Pickett: V·le have struggled with that problem, if
your Honor please, and due to the fact this is an exceptional case, we believe it is a matter that ought to be submitted to the jury under proper instructions, under the same
doctrine that applies to pain and suffering and mental
anguish, things that cannot be proved tangibly.
The Court: Do you have any authority to support that Y
Mr. Green: Yes. It is in those two cases there.
The Court: If you will loan me those two cases, I will
take them home and read them.
Mr. Lewis: If the Court please, I will give you these two
authorities I have, Virginia case 89 S. E., page 891.
The Court: What is the Virginia citation?
page 202 ~ Mr. Lewis: I do not have it. The citation is
Virginia Land I1nmigration Bureau et al., versus
Perrow.
Also, I refer your Honor to Section 1266, the detinue section, in Burk's Pleading, and the Virginia case of 1J1 cClure
Grocery Companv versus Watson at 139 S. E. 288, Hefner
versus Fidler at 52 S. E. 513, that is referred to in Burk, and
the section in Burk's 4th Edition. The latest edition is Section 126. I will give you the page number, if your Honor
wants it.
The Court: That is all right; I can find it.
l\fr. Lewis: That begins at Page 239, in the 4th Edition
of Burk.
The Court: All right, sir. I will go home and work on
those tonight.
Mr. Lewis: May I ask your Honor whether or not I should
bring witnesses down here tomorrow for the purpose of testifying as to tlie value or the effect this letter had on the election-and I do not want to try this campaign-and also, witnesses to the fact as to whether the allegations stated in the
letter were true or false, which we could bring an awful lot of.
The Court: I do not think any evidence as to whether the
allegations were true or false has anything to do with the case.
·
Mr. Lewis: I am talking about the allegations
page 203 ~ in the letter to which the complaint is made.
The Court: The deletions?
1\fr. Lewis: We do not deny tlrn deletions were taken out
when t]1e letter was published.
The Court: You see, I did not let in anything except that
first pae:e, let the deleted letter come in.
l\Ir. Lcw'is: No, but it is all in to the jury in testimony of
Mr. l\facPherson, to a limited extent, and certainly by Mr.
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Green as to all of these counter-charges, and what was said,
and whether it was true or false.
The Court: If you want to rebut it, yon bring your witnesses down to rebut it. Personally, I do not know ,vhat I
shall decide about the damages, but it seems to me that he
has proven at least $600 worth of damages resulting from the
use of that letter made by Mr. l\facPherson. Whether the
jury will accept that or not, I do not know.
Mr. Lewis: I do not question if your Honor rules that the
expense to him in counteracting· the letterThe Court: If you can rebut thatMr .. Lewis: I cannot rebut it bv evidence he did not have
the expense or that he did not publish the ads.
The Court: Personally, I do not think the loss of his office,
I do not believe, is an element of damage in this case, but it
seems to me that he has proven some direct damages that
resulted from the misuse of that letter.
Mr. Lewis: That I do not deny, your Honor.
page 204 ~ The question, then, remains as to whether or not
the misuse of the letter is recoverable in this action.
The Court: Yes, sir. That is what I have to determine, and
I have to determine that, but it seems to me that I do not believe that he could recover for the loss of his office.
Mr. Pickett: I think, if your Hm10r please, he was under a
duty to mitigate his damages, and I think he has done so by
his own testimony.
The Court: Yes, sir. I do not think that he could recover
for the loss of the salary. That is too intang·ible.
Mr. Lewis: It is right tangible for the treasurer.
The Court: Yes, sir, but the question as to why he lost it
is too intangible, I think, but the loss of that money that he had
to spend to try to counteract the thing, the effect of that letter
when it was used by Mr. MacPherson, he knew it was going
to cost Mr. Green something, he was g·oing to have to counteract it, and I think that is a direct damage.
Mr. Pickett: Let me suggest a possible analogy to the Court
that may be of some assistance. Suppose some person came
into possession of a letter that belong·ed to me which was very
defamatory and would ruin my reputation, and that person
blackmailed me and said, "If you do not pay my demands, I
am going to expose you either to persons involved
page 205 ~ or to the public by publishing this letter," and I
am forced of necessity to sue in an action of detinue. Can I recover as damages flowing from that action the
cost of recovering that letter¥
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:VIr. Lewis·: You mean the amount that you paid to get iU
The Court-: ·The amount of blackmail you paid?
Mr. Pickett! No, sir. Assuming I did not pay the blackmail but it might be necessary to employ detectives to ascertain the w1rnreabouts of this person who would, of course, try
to cover up his w11ereabouts, I say it is just a possible analog-y.
The Court: I do not know.
M:r. Pickett: Counsel fees are involved, too.
The Court: I do not know. It seems to me that he ought
fo be able to recover $600 if the jury believes he spent it, but
I do not believe that he could recover loss of his salary as
treasurer. I think that is too remote.
Mr. Pickett: Judg·e, I, do not think I would bother about
that, because aside from the speculative possibilities as to who
would l1ave won the election, whether or not he had the right
to recover for the whole four years, it would then be bis duty
to make bis damages, and I say he bas done that very successfully, so I do think that is out the window.
The Court: I think the only way he could recover, it would
·
be limited to $600. If you want any evidence to
page 206} dispute that, you bring it down.
Mr. Lewis: In other words, your Honor is going to rule I do not need to-I mean, in reference to the loss
·of the office-that I do not need to bring any witnesses to show
be did not lose the office by virtue of the letter, he lost it by
virtue of certain other things in the campaign?
The Court: Yes, sir. I think in any event I ani going to
limit bis recovery to the money he had to e~pend to rebut the
letter that Mr. i\facPherson published against him. I think
that would be the question of damages.
If the jury decides to award damages-I do not know if the
.jury will award any damages-but he will be limited, I think,
to the actual out-of-pocket money l1e bad to expend in order
to try to circumvent what you did.
Mr. Lewis: In other words, he is limited to, then, ·the cost
of the-I mean, that is all the evidence he has in so .far, the
-cost of the three ads?
The Court : Yes, sir, $600.
Mr. Lewis : And if I can show that the three ads cost less
<0r that the three ads did not involve this subject matterThe Court: Yes. If you can show the three adsMr. Lewis: Did not cover this letterThe Court: Yes, sir; yes, sir.
Mr. Lewis: It was merely a general political
JJage 207 } ad, then that is all.
The Court: Yes, sir.
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Mr. Lewis : We will produce the three ads.
The Court: You can produce the three ads and you can·
produce the cost o:f them, and I thinlc tha:t is what the case· wil].
turn on.
Mr. Lewis :- All right.
(Whereupon, at 5 :15 o relock p. m., this· hearingwa:s recessed
until 10 :00 o'dock a .. m. o:r;r Thursday, February 18,. 1954.)
pag·e 20S

~

.

.

•
Hanover, Virginia
Thursday, February 18', 1954

Pursuant to acljoummenf, hearing in the above-entitlecll
cause was resumed before the Honorable Leon M. Bazile,,
Judge of the Circuit Court of Hanover County,. Virginia,. commeneing at 10·:10 o'clock a. m.
·
·
Present~ (Same as I1eretofo-re note·d.)

PROCEEDINGS.
The Court:- Are yon ready to procreed with the evidence 1
Mr. Lewis: I will be ready to proceed, your Honor,. I want
to make- ihose motions before we proceed.
The Court: AU right. Lady and gentlemen of the· jury, go
into the jury room for a minute while we proceed with this.
page 209·

~

(The jury wa:s removed from the courtroom.}

Mr. Lewis: If the Court please, for the record, I think you
are going to announce your ruling-, so we could put it in therecord so I could note my exception thereon?
The Court: An rig-ht. I have done the best that I could on
this case in the time I have had to work on it, and I am of the
opinion, for the reasons which I lmve set forth in writing and
filed in the record, that the ordinary rule of the measure of
damages in detinue does not apply to a case of this kind, but
the rule that there are special circumstances which operate to
change the general rule, and the ordinary rule of damag·es is
not applicable since special circumstances or damages are
present here which change the ordinary rule.
The Court for that the Plaintiff sustained special damages·.
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If the jury believes what he testified to, that he expended certail) sums as a result of the wrongful act, namely, the expenses
he indicated, and in the opinion of the Court he is entitled to
collect his damages in tl1e amount of his expenditures.
Now, the opinion wl1ich I have filed here is much longer, but
that is the substance of it, so I am going to overrule your motion to strike all the evidence as to damages. I am going to
sustain your motion as to the damages which are alleged to
have flowed from the loss of his office. I think that is too
Hpcculative and too remote, but the jury will be
page 210 ~ given a proper instruction, that if they believe he
did incur the expenses of these advertisements in
repelling that attack, that he is entitled to recover those items
as damages.
Mr. Lewis: If the Court please, that is the three' ads, I
mean, that he testified to 1
'
The Court : Yes. That is all, as I understand it, that be
testified to, what expenses he incurred.
Mr. Lewis: Yes, sir; that is correct.
The Court: Yes, sir.
Mr. Lewis: I want to note an exception to the Court's ruling· for the reasons heretofore stated yesterday, and also the
additional reasons that the damag·es that your Honor has just
ruled that the Plaintiff would be entitled to if his version is
belie-ved by the jury occurred after the demand was made for
the return of the letter, and none of those damages occurredI do not mean afterward; I mean occurred before Mr.
MacPherson received the demand for the letter.
That is, the ads were published prior to October 30, that being the date the evidence shows that the registered letter was
sent to him, and they are damages-I just want that in the
record.
The Court: Yes, but in my opinion, Mr. MacPherson got
that letter through a tortious act on his part and on the part
of Mr. Pumphrey.
Mr. Lewis: Did I understand you to say on his
page 211 ~ part or Mr. Pumphrey's?
The Court: On his part and Mr. Pumphrey's
part. I tl1ink he participated in Mr. Pumphrey's tort in receiving the letter, and I think that the use of the letter was
tortious, and I think that the newspaper advertisements,
clearly, if the jury believes he spent that money, were damages which were to be expected and foreseeable on the part of
Mr. l\facPherson when he published the letter~
Mr. Lewis: I would also, after having· noted an exception
at this time, move the Court to strike all the evidence heretofore introduced by the Plaintiff in reference to the political
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implications involved and the evidence as to the cost of the
mail-out and everything in connection therewith.
.
The Court: I won't strike the expenditures made by Mr.
MacPherson because that shows that he attached importance
to the letter, and I could not strike that out. I will strike out
all of the evid'ence that relates to 1\fr. Green's losing the election because I think those damag·es are too remote and speculative, but I will not strike out the fact that Mr. MacPl1erson
spent the $30 for having a plate made, that he spent $2 for
having a photostat made, and he spent some three or four hundred dollars, $150 for printing the pamphlet and some three or
four hundred dollars for mailing it out.
It seems to me that is evidence of the value he
page 212 ~ attached to the letter and is proper to be considered by the jury.
Mr. Le'wis : I note my exception to the Court's ruling for
the grounds heretofore ·stated _and tl1e question in an action
of detinue in an alternate case, and the letter is here, and it
is perfectly clear that it is forthcoming pursuant to the order
of either the Court or the jury.
I mean to make it very clear now that we are tendering it
and do offer and tender the letter so, therefore, all evidence
in reference to thatThe Court : I supp9se that is in the file T
Mr. Lewis: It is in the file, and to make it clear, we are now
tendering it as we did in the beginning. Therefore, any evidence as to the value of the letter is immatel'ial because it
only comes into play in an action at dethme in an alternate
case, and the letter is here, and it is perfectly clear that it is
forthcoming pursuant to the order of either the Court or the
jury.
I want to make it very clear now that we are tendering it
and do offer and tender the letter. Therefore, all evidence in
reference to thatThe Court: I suppose that is in the file f
Mr. Lewis: It is in the file, and to make it clear, we are now
tendering it as we did in the beginning. Therefore, any evidence as to the value of the letter is immaterial bepage 213 ~ cause it only comes into play in an action at detinue in the event the letter itself or the property
is not forthcoming.
The Court: That is true, so then, if I strike that evidence
out, you are going to be arguing that the letter was of no value
and so forth and so on, and he was not justified in expending
this money to repel it.
I think that the fact if you attach so much importance to the
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letter is a matter to be considered by the jury, along with all
the other evidence in the case.
Mr. Lewis: And I would, along with my exception to both
t11e _Court's rulings, like to put in the record, that we say it is
not the measure of damages, the use that Mr. MacPherson put
it to, that is, the publication tl1ereof in a political campaign is
permitted by the law and under tbe pleadings in this ca-se as
fair comment in a political campaign and it is not actionable
in law, the consequence thereof, and therefore, by this method
he is being permitted to submit to the jury the recovery of
,damages that he could not recover by suing directly upon the
· publication of the letter because it is fair comment and privi1eged comment against a person in public office.
The Court: You sec, if Mr. Green hacl had ample notice of
what the letter was, he could lmve restrained Mr. MacPherson
by injunction from publishing that letter, and Mr. Slaug·hter
· could have restrained him from publishing that
page 214 } letter, but the matter was handled in a different
way and the letter was garbled so as to make it
appear that Green had got' the whole $1,800, and when Mr.
lilacPherson resorted to that metl10d of campaigning, he was
·engaged in a round wl1ich be knew or by the exercise of reasonable care ought to have known would result in Green's ef•fort to rebut the thing, and the expense that Green incurred
in rebutting the thing· in my opinion can be recovered in d&m.ages if the jury believe that he incurred such expense.
Mr. Lewis: Even though he had a right to say what he did
-say in a political campaign t
The Court: Yes, but he had no right to garble the letter.
If he had published the letter as a whole, and if he l1ad accompanied it with the statement that he knew that Green had got
cQnly a third or two-thirds of the thing, I do not know what I
would have clone about it, but the trouble was he acquired the
letter through a tort on the part of Pumphrey and himself.
He knew that Pumphrey was making· a breach of duty, or
l1e ought to have lmown it.
Mr. Lewis: There is no evidence he knew.
The Court: He ought to have known it. Mr. l\facPherson
is not an ignorant man. He is a gTaduate of the University of
Virginia. He knows what ethics are, and he knew that
Pumphrey was committing a gross breach of propage 215 ~ fessional duty when he delivered that letter to him,
and he not only acquired that letter in that way,
but then he proceeded to alter that letter by striking out certain things, which makes it appear that Green got the whole
of the proceeds of that check, when he knew at te time that
Pumphrey had got one-third of the check and he was put on
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notice to inquire of Maynard Magruder if he had not got one..:
third of the cI1eck, which left Green only one-third of the check,.
and yet he sem:ls it out to the voters of the colmty with the implication that Green g·ot the whole proceeds of tlle check.
I think it was the natural and probable and foreseeable consequence of what he did, especially when you assume, the timea
that he sent the letter out, that Green would retaliate in theonly way that he could, which was, namely, by newspaper advertisements and newspaper advertisements cost money, and
he knew that newspaper advertisements cost money, and I
think that those damages flow·directly from what he did, which
was a highly wrongful act.
I do not Imow what is the matter with politics up in your
country.. We do not have those kinds of things down here.
Mr. Lewis: These charges and countercharges were not
started by Mr. MacPherson. If your Honor had time to read
the whole record of the contest up tllere, you would findThe Court: I am horrified that such things as that g·o on
in Virginia. I run for office and I have never cirpage 216 ~ culated any falsehoods or charges against my
com·petitor. I merely tell the people that I think
I can do a better job than I1e can.
Mr. Lewis : I do not concede, and I do not think Mr.
l\facPherson will concede the statements he made all during•
that campaign were falsel10ocls. He stated l\:Ir. Green had· received considerable money, which he bad a legal right to do,.
from the loan brokerage business.
The Court: He made it appear that Mr. Green had got more
money in tllis actual brokerage than he actually got, and he
knew he had actually got.
It may be that Mr. l\facPherson thoughtlessly thought that
by erasing those names of the other people, he was doing right
in not getting them mixed up in the political campaign. Probably so, but at the same time he knew that he made those deletions he made it appear that Green liad got $1,800, when he
knew, as a matter of fact, that Pumphrey bad got one-third
of the money and that probably Maynard Magruder had got
another third of that money, and Maynard Magruder was up
there in Arlington County. He could have inquired of him
by telephone or by a visit to ascertain the truth of the mater.,
and he ougllt to have called attention when I1e. undertook to
delete that letter, to the fact that Green got only one-third of
the money, or two-thirds of it, as the case may be.
Mr. Lewis: l\fr~ Green testified himself, your
page 217 ~ Honor, he had a perfect right to keep all of it.
The Court: The fact is, he did not keep it all,
according to the evidence in this case.
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Colin C. 1J1acPherson.
Mr. Lewis: That docs not say he did not get it.
The Court: I know, but I think that is the special damages
that flow from it, and anyway, that is my ruling.
Mr. Lewis: I just wanted to get my exceptions in the record.
The Coi1rt: All right. Are you ready to proceed Y
Mr. Lewis: Yes, sir.
The Court: Call the jury.
(The jury was returned to the courtroom.)
Mr. Pickett: Your Honor has ref erred to your memorandum opinion as being a part of the record, and I would like,
for the sake of the record, to ask the Court to make it a formal
part of the record.
The Court: I have filed it as a part of the record, sir, to go
in the record.
Mr. Pickett: All right, sir.
Thereupon
COLIN C. MacPHERSON
was called as a witness in his own behalf and, having been first
duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
page 218

~

By Mr. Lewis:
Q. You are Colin C. MacPherson, the Defendant in this case?

A. I am.
Q. Where do you live, Mr. l\facPherson 1
A. In Arlingfon, Virginia.
Q. Are you the treasurer of Arlington County at the present
time?
A. I am.
Q. When were you elected treasurer of Arlington County 7
A. November 6, 1951.
Q. Was November 6 the election day in Virginia in 1951 f
A. I verified that. There was some statement made yesterday that it was November 2. I verified that it was November 6.
Q. 1951?

A. Right.
Q. Mr. MacPherson, how long have you lived in Virginia?
A. Since 1910.
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Colin C. MaoPherson.
Q. Mr. MacPherson, you were a candidate for treasurer of
Arlington County in the election in 1951, for the office of treasurer. Were there any other candidates for that office¥
A. Yes, there were. There was Mr. John Locke Green running as an Independent and Mr. Charles Quade running as a
Democrat.
Q. In preparation for the campaign, Mr.
page 219 ~ MacPherson, had you personally made any investigation to ascertain the truth or falsity of
certain statements that had been made in that previous campaign that Mr. Green, the then incumbent treasurerMr. Bray: I object to that, your Honor; there is no foundation of fact that there were any previous statements to that
effect in the previous campaign.
Mr. Lewis: I will ask him.
By Mr. Lewis:
Q. Mr. MacPherson, are yon familiar with the previous campaign for treasurer in which John Locke Green was a candidate and George Grove was a candidatet
Mr. Bray: If your Honor pleases, this matter has been
g·one into over and over again in this trial. It has been admitted by counsel on both sides that Mr. Green exercised a
perfectly legal right to make private loans and receive fees
for doing so. This is just laboring a point. It is in the case
and I heard Mr. Lewis say yesterday. that it was perfectly
legal for the treasurer to engag·e in that practice, and we all
know that it is.
The Court:· There certainly is not prohibition in the law.
Mr. Bray: No, sir, so what is the use of asking this witness
whether he investigated.
The Court: But I suppose he can go into that.
page 220 ~ I will let it in.
Mr. Bray: I am not trying to take anything
away from the jury. I am merely trying to conserve time.
The Court : I understand.
By Mr. Lewis:
, Q. Mr. J\focPherson, do you know of your own knowledge
that in the campaign, the previous election between Mr. Green
and Mr. George Grove, that the question was raised wl1ether
or not Mr. Green had, in fact, been engaging in the servicing
of loans for gain to himself as being contrary to promises that
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Colin 0. Ma'cl'1ierson.
he had made publicly not to engage in any outside activities
·or engage in the practice of law when he was first elected treasurer!
Mr. Pickett: I object to the form of the question. There
:are five questions in one.
Mr. Bray: It bas not been established there were :any
promises made, either.
Mr. Lewis: I am asking if he knows.
Mr. Bray-: Ask him one by one, please.
The Court: Ask him one at a time whether there were any
promises made by Mr. Green.
By Mr. Lewis:
Q. Mr. lVIacPherson, were any promises made by Mr. Green
in reference to his outside activities or practicing law when he
first ran for treasurer l
page 221}

:Mr. Pickett: I object to "practicing law."
Mr. Lewis: I asked him if any promises were

made.
lVIr. Pickett: I know, but the practice of making loans is not
·confined to the practice of the law. The question accommo-dates itself to an answer of yes, and you will take part of the
:answer of yes which would mean the affirmation of everything
that was implied in your question.
Mr. Lewis: We have tl1e ad.
Mr. Pickett: Ask him one, the practice of the law, and two,
whether he made the other promise.
Mr. Lewis: If you want to examine this witnessMr. Pickett: No. I want you to confine your questions to
tl1e issue.
The Court: That is true, that real estate people make loans
:as well as lawyers. Ask him first, did he promise he would not
practice law.
Bv Mr. Lewis :
"Q. Did Mr. Green promise he would not practice law?
A. Mr. Green, in a full-page advertisement, when he first
ran for office, made the statement that he would not practice
law directly or indirectly.
Q. Do you have that ad with you t
A. I do.
Q. Mr. MacPherson, at the same time, did Mr. Green make
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any other promises to the voters of Arlington in
refe:uence to whether ne would devote his entiretime to the duties of his office!
A. He said he would devote his'. full time to the· duties of theoffice·.

page 222

~

1\fr. Pickett: Of" course·, this go·es 1wmy back bef'ore these·
proceeding5-..
Mr. Lewis: This is when he first rmr for office as county
treasurer.
The Court: Wait a minute. He had been elected twice· before, had he- not?
·
Mr. Lewis: Yes, sir.
The Court: Co1ifine· it to the preceding time, not when hefirst ran, becimse that bas notliing- to do with it. It is the preceding term.
Mr. Pickett: I want at this time to ask, if, being the Republican candidate for United States District Judge for the·
Eastern District of Virginia, he is g·oing· to indict Franklin D..
Roosevelt for the campaign promises he made to reduce expenditures in 1932 or 1933.
If you are going to rely on campaign promises, all right;·
you are going to indict everybody, including your own President.
Mr. Lewis: Mr. Pickett, I do not know tllat a judge· indicts
anybody. That is new law to me..
The Court: It is- the District Attorney that indicts.
. Mr. Lewis: I thought it was, Mr_ Pickett, and
page 223 ~ not the Federal Judge. I am glad to get the advertisement that I am a candidate, and I want to
thank you for it.
The Court : I think you would make a: good Federal Judge,.
but as I understand it1 it is tne preceding term, not any prior
term, because when the one term ends another term begins,.
and it is limited to·
Mr. Lewis : Your Honor is exactly right, and I will show
that in the previous term this sam.e statement was used, that ;is·,
in the campaign then running.
So· that I might save time and clarify it, my purpose is-Mr-.
Green has told his story in his own way as to the conduct or
the campaig·n. I think this Defendant has a; right before this
Honorable Jurv to tell whv he 'did what he did.
The Court: ·yes, he cmi tell why he did what he did.
Mr. Lewis: And what caused him to do what he did, and!
that is the only reason I am putting. this in the· record_
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The Court: He can do that.
By Mr. Lewis:
Q. l\Ir. MacPherson, ,vas it an issue in the campaign in
which you ran for treasurer against Mr. Green, the question
that he had made promises that he would not engage in the
practice of law while he was treasurer, and that he would not
engage in outside activities?
Mr. Pickett: ·wait a minute. Strike out "outside activities."
Mr. Lewis : That was the term he used.
Mr. Pickett: You are asking another question.
Mr. Bray: That is a self-serving declaration. He is asking
this man if it was an issue. It has to be a controversy between
two parties to be an issue, it seems to me.
The Court: Of course, it has to be some kind of a controversy, but you contend that Green had made promises that
he had not kept politically to get elected as treasurer.
• The Witness: I certainlv do.
The Court : All right. "
page 224

~

By Mr. Lewis:
Q. vVas that question debated by you and Mr. G1reen on
the public platform 1
A. And 1\fr. Quade.
Q. The three candidates ?
A. That is right.
Mr. Bray: w·m you find out from the witness, then, when
it was debated, and where?
The Witness: One night it was debated was in Cherrydale
in the firehouse, and that night I held up that same ad before
the audience.
By Mr. Lewis:
Q. This same ad was exhibited to the voters of Arlington
County when Mr. Green was present, and wa.R
page 225 ~ made a part of a political debate for the office of
treasurer?
A. That is the night he advertised he was going to pull the
rug out from under my feet. Those were his exact words that
he used.
Mr. Lewis: I would like to offer this in evidence.
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The Court:
Mr. Pickett:
The Court :
Mr. Lewis:
Mr. Green:
The Court:
l\fr. Lewis:
The Court:

Exhibit No. 7.
·what year is that¥
I do not know.
1951.
.
That is 1939.
It was used in 1951. It was 1939.
When Mr. Green was present.
If he used it in 1951, it will be all right.

( Said document was received in evidence and marked '' Defendant's Exhibit No. 7. ")
·
By Mr. Lewis:
Q. Mr. MacPherson, I hand you a circular and ask you
whether or not this circular was distributed to the voters of
Arlington County in the 1951 campaign between Mr. Green
and yourself, and was used and debated, the contents thereof,.
between Mr. Green, Mr. Quade and yourself! Was that circular so used!
A. This circular was the first of two circulars
page 226 ~ that I got out.
Q. Referring to the second page thereof, under
caption three, is it set out in bold type the promises that Mr.
Green made on the public platform and his comments thereon?
Mr. Bray: Your Honor, we object to that. "\Ve are going
to object to the introduction of that in evidence. If there is
any type, I think the witness ought to say what the type is.
There is no evidence that publication ever came to the attention of M.r. Green, so far. If anything in there was debated, it probably iR proper, but the document itself I do not
think is proper unless it is shown it was read by Mr. G.roen.
The Court: I daresav that Mr. Green read all the circulars
that Mr. MacPherson got out, and Mr. MacPherson read all
he got out.
Mr. Bray: It ought to be shown it came to Mr. Green's
attention.
The Court: Did you discuss that in the debate?
The Witness: We discussed various items pointed out in
this circular. In fact, I think Mr. GreenMr. Bray: Did you discuss the circnlarf
The Witness: Mr. Green undertook to answer considerable
of the matter in this document.
Mr. Pickett: Who put those quotation marks in there f
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The ·witness.: I have not :finished this other
page 227 } question.
Mr. Pickett: No~ but I am asking you.
The Witness : I believe the Judge asked meMr. Lewis: If the Court please, I think 1\ir. Pickett should
not interrupt. He can cross examine him.
Mr. Pickett: I do not want to go too far.
The Court: It is inconceivable to me that he could have
ccirculated a circular in Arlington County that Mr. Green did
not see.
l\Ir. Pickett: Your Honor, I saw that yesterday and I saw
those quotation marks there.
The Witness: The quotes were taken from this ad, your
Honor.
The Court: He says he took it from that ad.
Mr. Pickett: If that is the case, that removes my objection.
The Court: He savs he took it from the ad.
Mr. Pickett: That is it.
The Witness: I might mention that Mr. Green spoke on the
radio one night and devoted most of his speech, I believe, to
this circular, and I am as positive that I sit here that he was
fully aware of it and it got as wide a circulation as the other
-0ne that has the letter on it.
Bv Mr. Lewis:

..
Q. The circular in question, l\Ir. MacPherson,
page 228} under page 3, does it refer to the question of
whether or not Mr. Green was engaged, while
treasurer, in tho brokerage business, and receiving fees for so
doing?
.A.. In this circular, I stated that Mr. G.reen arranged loans
with certain banks in which he had placed Arlingfon County
tax funds.
He made arrangements with those banks, chiefly in Orange
:and Charlottesville, to have them loan money on real estate in
Arlington County. He proceeded to do that and he collected
not only an appraisal fee on each case, but he collected a service charge or part of the service charge, and it was more than
a million .dollars of those loans made in Arlington County I
believe, since 1944, that was placed by that bank, which is the
Citizens National Bank of Orange, Virginia.
The Court: Do you claim that any of that money was
lost, any of the county money was lost as a result of that?
The ·witness : No. I never claimed that Mr. Gree:r;i. lost
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any money at any time, nor did I claim that it was dishonest.
I did claim that he was doing something that I would not do,.
and I do not think the voters believe he should be doing. That
is the reason I said I felt it was an unethical act.

By Mr. Lewis~
Q. Did you state during the campaig_n in the
presence of Mr. Green at numerous meetmgs that
you did not question the fact that had the legal right to do
this V The question was, that you thought the public had a
right to know what. was going on Y
A. I definitely did. I never at any time accused him of
being dishonest, and I also said so, and I tried not to belittlehim in any way. It was something that the Star had commented on editorially.
page 229

~

Mr. Pickett: I move out what the Star said.
The Witness : I felt it ought to be brought out in the campaign as to the money he was making on the side, because
those banks were lending· the money because he had county
deposits in tl1ose same banks.
.
I did not say that the same dollars that went down there,.
but money went back to Arlington County from which he was
deriving a profit in addition to his ·salary, quite a substantial
profit.
Mr. Pick~tt: If your Honor please, I ask the Court to inst:ruct the jury to disregard his reference to what the vVashington Star had to say about the conduct of affairs in Virginia. If we get into that, I can show to your Honor and to
this jury that they disapprove of a lot of institutions we have
in Virginia, and publish editorials about it.
The Court: I do not think you can put very
page 230 ~ much credence in what newspapers say about anything.

By :Mr. Lewis :
Q. So the Star editorial to wI1ich you have referred and
which is copied in that circular was the same Star editorial
used as an issue in the campaign when yon and Mr. Green and
Mr. Quade were on the stand at various citizens' associations f
A. I put the editorial that was in tl1e Star in this mail-out
right here under, Question of Ethics, and I also have a copy of
it that was used in tbe.1948 campaign by Mr. Grove and r·had
that with me during the campaign.
'
,
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Q. And it was exhibited in his presence T
A. That is right.
Q. Mr. MacPherson, at this time, at the time you were
furnishing this information to the voters of Arlington County,
had Mr. Green made any charge against you and those who
were supporting you in the campaign f
A. He made quite a few charges against me.
Q. State whether or not be conducted a series of radio
broadcasts some of which were headed, Pulling· the Rug out
from under MacPberson, in reference to your capacity as a
former member of the Arlington County School Board 1
A. I believe he was on the radio every Friday night. He
seemed to delight in tearing me apart for having been on the
School Board, one member out of five on there, and
page 231 ~ I was charged with every act that he did not approve of in the course of those radio speeches.
There were other charges that he brought out, and he did
say the week before we had the meeting in Cherrydale, that
he was going to pull the rug out from under my feet when we
got over to Uherrydale that nig·ht. That was the night I displayed this ad for the first time.
Q. Mr. MacPherson, during the early stages of the camp-aig11, tell the jury and the Court whether or not Mr. Green
admitted that he was doing what you charged him with doing,
that is, legally making some money from the service charges
and appraisal fees and practicing law on the side, or whether
he attempted to belittle it and said it was gratuitous work.
A. He indicated that most of the loans he had got were for
poor people, as thoug·h be was n great humanitarian. I did
not feel that he was. He may have got some loans in wbic.h
he did not get a fee, but I knew he had got a great many loans
for which he had collected appraisal fees, not only that, but
he collected from the person that was borrowing the· money in
one or two instances, and also collected from the bank, not
in those same instances, but he collected on both sides of the
fence.
Q. As a result of the controversy, public debate, between
Mr. Green, Mr. Quade and yourself, over the question of
wh_ether or not it was being done, and whether or
page 232 ~ not the people of Arlington approved of it, were
you called upon by him, that is, by Mr. Green, to
name names and produce any evidence that you had that would
show that he got any money in connection with this loan business?

15S

~\J:pr-~m~

C@Y:rt o~ -A-PP~~lij qf Vi~siw~

ariiirf. a. Jli ~9.if?her-~9.r,,!
A. He said he hµd nrnil~ a greAt lmniy loa1;1~, Iw ha~ ~ade
some money, had not made very much.
In faet, he said w:tiat :mQney he mad~ 011 ~&~ing l<.>a11s, it
wpuld noi k~ep my wif~'s st&tion wag911 r1:r\l!l~ng~
I do. not thi11k my 13Jation wag·on l1a~ 1:>~~11 in Iny wif:~'~
name, but he thought it. WQuld mal\e it logk a littie bit better,
so he said it w&s. h~r statio~1 wagon, and all th~ ~9ney ]1~ 1-n~de
wQuld not keep my wife's $tati911 wag9.n rµnning·.
I 13aid befor~ the ca~paign was p,y~r I wou.l~ $h9w he. g@t
enough to buy a st& tion wag·on. I did not s&y he r~t3=i11e~
the money, b-qt he had it h~ his possession ancl C9llM clo wit4
it what h~ s&w fit
. Q. Is that what mwsed yp,u t9 pubfo,µ the l~ttei; iµ ~§~1-W i.n
this mise, that is, tbe l~tt~r fro.:ni the Oiti~t:i:µs N~Jional Bank?
A. I plan~1ed on h&vi11g H and produeing~ it some :nJght
during the campaign. ·Th~re was a meeting to be held at the
Chamber of CommerGe. l thought that woulcl be a good meeting and I ~ould produce that letter ~t that m(:'(3t~1~g and show
it to him. l'be meeti:ng~ w~s cqlled Qff. I put it in tlw µi&il7out
th~n~
page 233 } Q. That was when, b9w :w&ny days before
election?·
.
A. The mail-out was m~iled on Satur<;lay. I b~lieve it was
·the 27th ef October. It reached the public on the 29tll, day
of October, which was eight days prip~ to tlw el~ct{o11.
Q. And the election wa~ held on the 6th?
A. On the 6th, the implication being, app,~rC:mtly, y~~ter9~y,
that I dicl not give him any time to an~w~r it.
Q. Was. the.re any public rneting sched{llecl in 1\r-lingtpn
Oounty after you bad rp.ailed this circu}&.r, 011t, wberei:µ l\fr.
Green and yourself and l\;[r. Quade were invited and l:i~d
previom~ly µeen invited to expr~ss whatever they bad to express in r:efer.ence to the campaigin Y
A. Th~ mail-:out that had the letter in it reached the people
it had beeu mailed tQ on l\fonclay. We were all to· spe~~ before the Kiwanis Club at 12 :30 on Wednesday. J\fr. Green did
not appe~:r. l\'Ir. Quade, I believe, was there.
On Friday nigl1t, we were to speak at I{all 's llill, but agatn.1
h~ did not appear. ln fac.t, he did not appear ~11 the platform
after the mad-out.
Wbere I was present, now. I do not know where he might
have gon~ by himself, bll,t he di<1 not appear jointly. That
is, froIDr the time the ni.ai17out was received by the people.
·Q. Mr. MacPllerso:n, you heard the testimony >resterd~y by
Mr. Green that he had published, in response to this mail-out,
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du~ mthe sho11t:µess of time, he. had publhshed hiH
page 234} answer in the public press available in Arling·tQn
· Cm111ty, that is, that he had a full-page ad in the
Shoppera' Jourual, I believe he said he had the full~page ad
in the Sun, and one in the Falls Church paper, whiel;t is not
in Arlingtim Oounty'?
Mr. Pickett : Please, could you not ju~t ask him a question
without making a speech t
Mr. Lewis: Mr. Pickett, I would be very glad for you to-Mr.. Pickett; Ask him a simple question. You can put it
in in five or ~ix word~ without going into all of these rruµifiications.
fJie O<nirt ~ ~r. Gre~n said he published a letteP in some
kind of Arlington Sun, in Mr.. Lewis's pa:per, and in the Falls
Church ~~gle Qr :mcho, Qr something. ·
.
1\fr. Pickett: He could ask him that questin~

By Mr. Lewis.
. Q. Of your own knowledge, is the li,alls Church Eoho circulate~ in Arli:pgton Q9ul1cy o.r in fairfa~ County Y
A. I understand it is circulated in Falls Church and Fair"'."
fax. I hav~ n~veP see11 a copy of it in Arlington County~
Q. Is it on sale or distributed, according ta your b~st inves·
tigation, in Arlington Countyf
A. l h.av~ never llearq of it bei:p,g distributed in Arlington
c~~

.

Q. ls it puplisheq i:Q Fairfax County or Arling-

pl;\ge 235 }. to~ T

A. The Qfflce

no.t in Arling-ton Coun,ty.

ia h>cted in Falls Church, which is

Mr. Pickett: It is the City Qf Falls Church, is it noU
The Witness1 Y~s,

Bx Mr-~ L.~wt~ :
Q. L~ it a p~rt of Fairfl\x Co-unty t
Mr. Pickett, NQ, S\~.
Q. Was

it ~t that thp.et

'

I

The Co-qrt: A city is not &. p~rt of any county.
Mr. Lewis: I ~nderstand th&t, your Honor, but it was not
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at that time·. Falls Church was just recently made a city of
the second class.
The Witness: I am not sure whether· it was Fairfax at that
time o1!' a city of the second class, but it was not in Arlington
County, where the office of this Falls Church Echo was located..
At least, their office is not in Arlington County right now.
The Court: You never heard of that Falls Church paper
circulating in Arlington Countyt
The Witness·: I never have, no, sir.
By Mr.. Lewis·:
Q. Do you know of anybody else that ever has T

The- Court: The Arlington lawyers circnlate in Fairfax
County, I know. ·
page 236 ~ !{r. Lewis.: Lawyers· are not like papers, your
Honor.
The Witness: TI1ere might be some people in Arlington
who g·et it, but to my knowledge, I do no~ know of anybody
that does·.
·
The Court: Is not Falls Church right on the border of
Arlingtont
Mr. Bray: Yes, sir. Part of Arlington is called Falls
Church, your Honor.
Mr. Lewis: East Falls Cimreh.
Mr. Pickett : If your Honor pleases, I think the Court wiII
take judicial notice, if I call it to the attention of the Court,
that the town of Falls Church is on tile border line between
the Counties of Fairfax and Arlington. The corporate limits:
extended into both counties, and through a special act arranged for, engfoeered, by the representatives of the County
of Arlington in the general assembly of Virginia, they set up
a special act whereby a referendum could be had to determine
whether that part of the then town of Falls Church would have
the right to secede, if your Honor please, from Fairfax
County, which they did do, and from then on what was left
of the town of Falls Church remained within the borders of
Fairfax County, and tl1en later, because of the influx of
population, it became a city of the second class.
.
The date of that, I do not Imow.
The Court: I clo not know when it became a
page 237 }· city of the second class.
Mr. Pickett: That is a matter of record, if it is
important. I do not think that it is,. but I merely want to in-
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form the Court of my own knowledg·e of geographical conditions.
The Court: Yes, sir. I knew'it was very close to Arlington.
Mr. Lewis: It separates it, too. Mr. Pickett knows exactly
where it is, and so do I.
The Court: I have never been in Falls Church.
Mr. Pickett: Four Mile Run divided the town between the.
town and the county.

1

By Mr. Lewis:
Q. Mr. MacPherson, did you have occasion last night to go
to the office of the Arlington Sun in company with the editor or
officer of that newspaper, and personally examine the official
files of the Arlington Sun for the period from the date of
October 29, that being the date this letter w~s published, up
until November 6, being the date of the election?
Mr. Pickett: The question is whether he had examined the
files?
Mr. Lewis: Yes, sir, for the purpose of ascertainingMr. Pickett: Ask him that.
A. Last nig·ht I called upMr. Pickett: Do not answer anything except the
question, did you examine the files?
The Witness: Yes.
Mr. Pickett: All rig-ht. Leave it there.
The Court: vVbat did you do with the files Y
The Witness: I went to the office, your Honor, and the
· booldrncper opened the book. I asked could I see any copy of
the Daily Sun at·
Mr. Pickett: Mr. MacPberson, the Judge asked you what
dates and you answered that.
·
Mr. Lewis: If the Court please, I would ask Mr. Pickett
not to needle the witness. It is certainly improper, and he
knows it.
The Witness: Your Honor, I was not certain, but yesterday·
there was a comment n full page ad was put in the Arlington
Sun,.so I went to the office there and the lady there, who waR
the wife of the manager, she looked up on the books and I
found-I think it was the 31st that such an ad was put in, but
it Raid 8 x 10 ad, and I got a copy of the ad.
Mr. Pickett: If your Honor please, that is not proper evidence. It is hearsay.
page 238

~
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Court.: You say you have a copy of the ad f
Witness: Yes, sir.
Court: Where is the ad?
Lewis: Right here.

page 239

~

By Mr. Lewis:
Q. I show you the Daily Sun of October 31,
1951, and refer you to Page 7 thereof and ask you

if that is the only ad-

. , Mr. Pickett: ,vait. Do not put words in his mouth, now.
,The word ''only'' is a leading question.
The Court: Is that the ad that you founcl in the paper?
The \Vitness: This is the ad that I found in the pa.per that
came out on Oct_ober 31, and it is a reprint of the letter that I
received about October 30 or 31, the same, exact letter that I
received from Mr. Green.
The Court: Yes, sir. That letter is the one.
The Witness: October 31.
By Mr. Lewis:
Q. Did you ascertain the cost of that ad t
Mr. Bray: I object to that, your Honor. That is hearsay.
Mr. Lewis has been asking leading questions of this witness,
your Honor, and he is getting in hearsay. I think it ought to
be stopped.
The Court: I do not think you could tell what somebody
else told you.
The Witness: The lady that works in the officeThe Court: Yoh have to bring a bill for it.
By Mr. Lewis:
Q. Do you know of your own knowledge the rate of legal
advertising in that paper at that time?
Mr. Pickett: That would be hearsay.
page 240 ~ Mr. Lewis: Is it any more hearsay than it is
.
for l\fr. Green to say an ad cost approximately
$200?

The Court: If Green paid out $200, he would know. •
Mr. Lewis: If he paid it out, your Honor, he would know
exactly, and he has produced no evidence that he paid it out
for a full page ad.
The Court: He testified he paid approximately $200.
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Mr. Pickett.:. The question now is whether he knows what
the rate is. That is the question asked him.
.M:r. Lewis: Certainly.
Mr. Pickett: If he knows it, it is based on what somebody
told him, and it is hearsay evidence.
Mr. Lewis: You mean it is hearsay evidence for an advertiser, advertising in the paper, to "know what the publishing rates are?
Mr. Pickett: Yes1 sir.
The Court: No, sir. If you have the newspaper itself,
that is the best evidence of what the advertiser's rates are.
Mr. Lewis: There _is the newspaper. Rates are not published in the paper, your Honor, though. They do not publish daily the rates for advertising.
The Court: No. The Richmond Times-Dispatch has an ad
they say can be published for so many dollars, but
page 241 } it is hearsay. You should bring a newspaper man
down here to tell what his rates are.
Mr. Lewis: Can he not tell what rates he paid for political
:advertising 1
Mr. Pickett-: He might have got a better rate.
The Oourt: If he paid for a similar advertisement, I suppose he could te~l, if he paid for ~n 8 x 10 advertisement.
Mr. Lewis: The rate is by the inch, your Honor.. Newspaper advertising is by the inch.
Mr. Pickett: You mean a display advertisement costs no
more than a classified ad? You are a newspaper man, yourself.
Mr. Lewis: I can certainly tell you what all the rates are.
Mr. Pickett: And political advertisements are well lmown,
if your Honor please. I have run for office myself and I know
l10w the boys operate.
.
Mr. Lewis: I just want him-he wel1 lci1ows them, too. He
ran. He can tell you what they are.
The Court: You put them in the Arlington Sun at that
time.
Mr. Lewis: During that campaign.
The Witness : I woi.lld not want to say for sure whether
.
I did or not. 1 did not use the· newspapers to any
page 242} great extent. I might have put some kind of an
ad in there with my picture. I do know what the
ladv who worked for the Sun told me.
The Court: That is hearsay. y OU cannot tell what somel1oclv told you.
Mr. Lewis: I would like to introduce that ad as being the .
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ad in there to show the size of it as contradistinct from the'
full-page ad Mr. Green testified was therein,. and it is different
from a full-page ad.
By Mr. Lewis.~
Q. State whether or not, Mr.. MacPherson, you made a personal investigation to ascertain whether or not there were
any other ads run by Mr. Green in the Arlington Daily Sun
between October 29, that being the date your letter was published, and November 6,. in reference to that letter you published.
Mr. Bray: If youl:" Honor please, that is a leading question. Mr. Lewis ought to be instructed to ask direct questions. He has lead the witness. all over the cow pasture.
The· Court :. Mr. Lewis, do not ask him a leading question.
He is. plenty competent to answer your questions. Ask him
what date he examined these papers-:
By Mr. Lewis :
Q. Between what dates, did yon examine- the Arlington Sulll
· in reference to ascertaining whether Mr. Green
page 243 ~ had had any ads thereh1 7
A. I Imd the lady look up in tl1e books.
Q. Were you there when it was done, peFsonallyY Were
you right there?
A. I was standing right there.
Q. You were pl1ysicaily present f
The Conrt : Did you make an examination of tile pages of'
the Arlington Sun Y
The Witness: I looked at the official books, and then went
down and looked at the newspapers to look at the ads that
those books showed had been paid for by Mr. Green during
the month of October.
Mr. Pickett: Were these account books or :file copies of
the papers?
The Witness: I went down and loolrnd at the file copies of
the papers after looking at the books.
Bv the Court ;
·Q. Did you examine every page of the Arlington Sun from
the 29th of October, the date your letter was mailed, or whatever date it was·, until the 6th of Novemberf
A. No, sir..
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Q. You did not?
A. No, sir. I went by what the accounting records showed
that ads were put in on this day and the other day.

Mr. Pickett: Your Honor, I think this is incompetent evidence.
The Court: I think so, too. I think it is hearsay. I think if he went and examined the papers, page by
page, for every day during that period, which was not a very
great task, that he could testify to that, what he found.
Mr. Pickett: Except I might like to look at them, myself.
The Court: There may have been mistakes in there.
Mr. Pickett: In the examination .
Mr. Lewis: That is perfectly all right.
Mr. Pickett: If your Honor please, I want to take advantage of this opportunity to say that a controversy has arisen
between a very old friend of mine in the City of Norfolk about
how many hits each one of us made on our baseball teams in
1910, and disclosed by the newspaper accounts. He says I
made two hits and I say I made three, and I say he made none.
I would like to see the newspaper account to verify which
one is right, and the same thing is true here. We are both
honest. He is a devoted friend of mine.
M:r. Lewis: If the Court please, in that connection, might
I not inquire why, if they are claiming as an expe~diturc
money paid for ads which they say were run, why they havf
not produced the ads 01· the check or some evidence that the)
were published T
Mr. Bray: Yve will call Mr. Green and put him
page 245 ~ on the stand and ask him that.
The Court: I do not know, Mr. Lewis; I do not
conduct the case for the lawyers. Each one conducts his own
case.
l\fr. Pickett: That is in evidence.
The Court: I think Mr. MacPherson would have to have
made his search of each page of the paper for each day of
the period in order to say there were no other ads in the paper.
page 244

~

By Mr. Lewis:
Q. Mr. MacPherson, did you keep a record of all ads 01
literature put out by Mr. Green during the campaign T Did
you personally do it, to the best of your ability?
A. I did.
Q. I mean, during the ent~re campaign, all kinds of litera-
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ture, ads and others. Did you keep a record of th,e ira:dio talks
that he made in the ·campaigni
A. I kept a reeor<ling of ievrery radio 'Speeeh he made.
Q. Will you tell the Court and the jury whether or not
you ,saw :or whether ror not there i~, among y.our records, any
advertising, full-page or othemse, that he put in the Falls
ChnT-ch Echo, in -answer to ,yi@il!H.' iciroolar ,of October 29 !
Mr. Piekett: If the Cou.r.t p[ease, the record would be th,e
best secondru.·y .evidence.
'fhe Court: Y:es.
page 24'6 l Mr. Lewis: [ am merely asking him. to state
whether he sat'\Y lit.
Mr. Pickett: He a'Sked him if !ie ·saw it.
''fhe Court: Diid yon ·see .any :advertisement ~Il the Falls
Church Echo 1011' w1mtever it is'!
'The WitTYess : I did ·not.
Tille Court : Would that be <llue to .the faet vou ,<!lid not
swbscrilre to iU
•
'The Witness:: lit ·could have been, your Ronor. I do not
brow whether they seijl "it •@1Il the street ,or not. I ·cil.o not
t1hirnk it is sold m Arlington Oouncy.
The Court : It is not eiJ.lenlated very much in Arlington
Conn'ty'T
The ffitness ·: [ do 1.1.mt tl!tirrk ,so, y.ou:r Ii£.on0r.
1

By !1\fr. Lewis:
Q. Did you examine every piece of informati-<Hl that yom
co"TI1ld find :ciir.culated ·any pllaee ·by Mr. GTeeR that had any
bearing on the camp-aigR'l
A. I ,cerrfainly tried ·.ta. I knmv that I ~id.
Q. If theire was •e:me, -yrou did not find it?
A. That is right. I had a copy of this ad in my folcl.er
before I went to the newspaper ·office last night tl!nd got the
complete -papeT.
Q. That rs the ·one that you had there?
A. Yes, a1.:Jd ene tither- ·a.rd.
page 247 ~ Q. You did at that time check the Arlington
Daily Sun, did you noU
A.. Yes, I filict.
·
·Q. Did -you -examine the alTling.ton D:atly Sull carefully
every day dutlnrg- ·tlhe cam:paign mH!l -p.articmfar1y that week
to see anything that Mr. Green had said in reference fo the
campaign?
A. I did.
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:Q. Did you ~ ' as a result of this daily observation by
you, :any full-page ads or other ads in the Daily Sun exoopt
the one that you have exhibited to the jury?
A. I saw one .otheT ad.
The Court: He ·saw one other ad?
The Witness : Yes,, sir.

By .Mr. Lewis:
Q. Did that pm.·tain to this letter of yours-?
A. No.
Mr. Bray-: YonT Honor, I objec-t to any further questioning
.a:lon-g tbat line. '!'here ·has been testimony there was one ·ad
in the Daily .Sun refuting Mr. MaePherson's eircu]ar, and
no other ad in the Sun refuting tbat, so any further questioning along ihat 'line is eertainly immaterial.
Mr. Pfokett! The mere faet he did not see it is negative
testimony, your Honor.
The Court: I know it is negative testimony, but fo.r -what
it is wortb to the jnrypage 248 } Mr. Pickett: I want to say this, for the benefit
of the Court and tbe jury. 011e of the ·first cases
I had in the Oourt ,of .A:ppea1s involved a ·crossing ·accident,
the case of Owens against B. & 0., and S'0mebody saia they
did not 1iear tl1e s'.ignals and U1e ·Court of Appeals :said tbat
was negative testimony and was not sufficient to go to the
jury.
The Court: But ·sometimes negative testimony is better
than positive testimony. When ·a man said he .maae -a seaTch
ana ·did not find -anything, that is moTe ·affirmative-than negative.
l\Ir. Pickett: I think there is a distinction there, ye~ sir,;
but if he made the search with the object in viewYr. Lewis! I as'ked him if he re·ad every paper that came
out and 'if be saw any, and ·he said be aid not, except tbat
one.
Bv Mr. Lewis:
"Q. Mr. MacPherson, at the time you obtained tbe letter
of 1Jecember 29, or, rather the "letter -from fhe Citizens Bank
from Mr. Pnmpbrey, wbose 1etter did you thirik 'it ·was f
Mr. Pickett: T ·object to that. It makes no ·difference
whose he thought it was. He saw it.

, , ,..
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The Court: He saw the letter, and the letter speaks for
itself. It seems to me the letter was written by ~laughter
to Green ..
Mr. Lewis : It was in Mr. Pumphrey 's file and
page 249 ~ in Pumphrey 's possession, and I do not think that
.
the title-if I have something in my possessionthat there is. any. presumption that it does not belong to me,,
because it might have your name on it. I have some law
books, as a matter of fact, that have some other lawyers."
names on them. They were bought second-hand. I believe:
they are mine.
Mr. Pickett: He did not buy this.
The Court: I suppose you have yours on them, too.
Mr .. Lewis.: No,. unfortunately, I have not gotten around to
that, but I still think they are my books, even though they
have some other person's name on itr
The Court: The personal letter is a little bit different
from a book.. Books ·sell in the market. I buy books up i:ru
New York and elsewhere, and I get them from all over the
country.,. but personal letters a1~e a little bit different ..
Mr~ Lewis = May I ask him this question t
By Mr. Lewis:Q. Where was this letter in question when it was given to
you by Mr. Pumphreyf
A. The letter bad been in Mr.. Pnmphrey'"s files. He went
and got it out.
Mr. Bray: It is hearsay, your Honor.
Mr. Lewis:. It is not hearsay if lie saw him get it out.
Mr. Bray: He can state· where he saw it, but
page 250 ~ not where it had b~en.
By tbe Court;
Q. Did you make any inquiry as to where he got that letter r
A. I think he said Mr. Green had brought it over there and
left it. but took the check back with him.
Q. You said Green brought the letter over and left it f
A. Right.
Q. Did 11e tell you the purposef
· A. He left it ,vith that list No. 2 loans, which has been puthere in evidence. I felt it was Mr. Pumphrey's letter.
Mr. Pickett: Wait a minute·. You are ne>t asked that question.
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The Witness: It seems to me Mr. Green covered everything
yesterday.
By the Court :
Q. He got it out of the file Y He had it with list No. 2 and
that letter referred to list No. 2, did it not 7
.A. Right.
Q. Did you check list No. 2, to see what it was about?
A. No, he told me about list No. 2. I do not know whether
I went over list No. 2 loans or not, but it was in the same file
because Pumphrey had all that loan business in the same file.
Q. Did you inquire of Pumphrey whether that
page 251 ~ letter belonged to him or whether it belonged to
Green?
A. He said it was left there in connection with loan business that they had conducted, and he told me how the loans
had been arranged in these banks.
l\fr. Bray, if your Honor please, I think you ought to require the witness to answer your questions. These are not
responsive to your question, now.

Q. Did Pumphrey tell you that the letter belonged to him?

A. I think he did, yes, sir.
Q. Dia you inquire of Green as to whether that letter belonged to Pumphrey or to him?
A. I never at any time inquired or intended to inquire
of Green. I wanted to surprise him with it and embarrass
him on the stand1 if I could.
Q. Did you inquire of Maynard Magruder whether he had
got one-third of the money?
A. Your Honor, I did not think it was my duty to find out
what Mr. Green alleges now he did with the money. I wanted
to prove that he was the fiscal agent,Q. Did not Pumphrey tell you that, that he got one-third
of the monev?
A. I do not know whether he told me that day that I got
the letter, but he did, I believe, before I published the letter,
but he never went to any files to check it.
page 252 ~ Q. Did he tell you before that day that Maynard
Magruder was supposed to have gotten one-third,
too?
A. At the same time that he told me thatQ. He did not think Maynard Magruder had actually got
that?

170

Supreme Court of Appeals of Virginia

Colin C. MacPherson.
A. He said .Maynard :Magruder denied getting· a third of
it, and I did not think it was my duty to explain what l\fr.
Green did with the money. My purpose in publishing the
letter was not to prove that .Mr. Green got $1800, but to
show that he was the fiscal agent of that bank and they considered him the man that they_ were looking to to invest these
loans, and he could dispose of this service charge money any
way he saw fit.
I was not intending to indicate he did not dispose of it.
I thought it was up to him to explain to the people what he
did with the money, if he did not keep it himself. I would be
getting into a dispute between Mr. Green and Mr. Magruder
if I put a footnote in there that I understood Mr. Magruder
said he did not get any of this.
Q. Magruder was right there in Arlington, was he not?
A. Yes, sir.
Mr. Lewis: He was a candidate at the same time, was he
not?
The Witness : Yes.
Mr. Lewis: In the same campaign.
page 253 ~ The Court: You could have asked him without
any trouble whether he got it or not.
The Witness: He was pretty thick with Mr. Green. I did
not feel like I ought to be running to him with something in
the way of campaign material, you migllt say.
The Court: Magruder was a Democrat, was he not?
The ,vitness: That is right.
The Court: Green was an Independent?
The Witness: Yes, but you have heard some testimony
J1ere, your Honor, that they got together on these loans.
By Mr. Lewis:
Q. Were they together politically?
A. I think they were together politically. They certainly
were getting appraisal fees out of these same loans. One was
getting paid by the person getting the loan and the other was
being paid by Pumphrey and Hosmer, according to the testimony yesterday. I might as well have called on Mr. Green
about the whole business as called up Maynard Magruder
about it.
·
Q. Mr. MacPherson, in any of the radio broadcasts or other
charges that Mr. Green made against you, particularly one
about pulling the rug out from under you, did he call yon
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lllp by telephone and tell you what he was going to say about

you and ask you if it was all righU
A. No, he did not.
page 254} Q. Do you know of any candidate in Arlington
County that ever called his opponent up and
.asked him whether he could say something about him or not Y
Mr. Bray: If your Honor please, that is an improper
question.
Mr. Lewis: The Judge asked the question, whether he
-called Mr. Green up.
The Court: I asked him whether he called Magruder up.
Mr. Lewis: Your Honor asked him if he called Mr. Green,
.also.
The Court : Yes, I asked him if he called Green when he
:saw that the letter was written to Green, whether he called
Green or Slaughter and asked if they had any objection to
his publishing the letter.
The Witness: I felt it was Mr. Pumphrey's letter. He
had written the original list No. 2 loans and sent them to
the bank, and the bank replied not to Mr. Pumphrey but to
l\fr. Green, and enclosed the list No. 2 loans with the check.
The Court: The letter was not written to Mr. Pumphrey,
was iU
The Witness: No, sir. It was written to Mr. Green.
The Court: And signed by Mr. SlaughterT
The Witness : Yes, sir. They were in business. I felt they
were in business together as sort of a partnership
page 255 } in getting these loans.
The Court: You felt that Green and Pumphrey
were partners?
The ·witness: Partners, as far as this loan brokerage business was concerned. They were involved in about a million
dollars' worth of loans.
The Court: Green was not a member of the Pumphrey ·
law firm, was he T
The Witness: No, sir, but under the circumstances, as far
ns this operation was concerned, I considered him part of
that mortgage loan business.
.
The Court: That would not make him a partner, would 1U
The Witness: It looks like they divided it up three ways.
The Court: Lawyers frequently divide up fees, depending
1.1pon the work they do.
Mr. Lewis: If they divide up fees in relation to a particu-
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lar matter, they are certainly associated,. your Honor. They
would have to be.
Mr. Pickett: That is not partners.
Mr. Lewis:. Not technically partners,, but partners. in that
transaction..
The Court:. I have been associated with lawyers in damage cases and we have divided up the fees.
page 256 ~ Mr. Lewis : So as to that transaction,. you had
a definite association.
The Court:. We had an association, yes, but it was not a
partnership association.

By Mr .. Lewis.:
Q. Mr. MacPherson, what was your purpose in publishing:
this letter· in question in Arlington County 7
A. My purpose was to show the voters. that Mr. Green
was operating a side line activity in making loans, in making
a profit, which I claimed was at public expense because I felt
that the money should have been banked in the Arlington
banks where it helped the stockholders up there and helped:
the depositors.
Instead of that, he was putting millions of dollars down in
the Orange bank and in the Charlottesville bank, and those
banks, in turn, would make mortgages on real estate in Arlington County, and Mr. Green was getting a profit from it,.
along with Mr. Pumphrey, and apparently along with Mr..
Magruder.
I never undertook at any time to claim that he collected
the whole $1,851.
Q. Did yon ever make a statement to that effect in writing·
or otlrnrwise that he did take the whole $1800 ?'
A. No, I did not.
Q. Mr. MacPherson, was that question, that is, as to the
propriety of this action on the part of the treaspage 257 ~ urer, approved or disapproved by the voters of
Arlington in the general election held on November 66l
Mr. Bray: I object to that, your Honor. Let us bring the
voters down an~ let them testify.
The Court: The results speak for themselves. Green admits he got defeated. You cannot tell what the voters thought.
Mr. Bray: That is an improper question.
Mr. Pickett: Yes. It is an argumentative question. He
got a plurality..
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Mr. Lewis: He got a sufficient number to be elected.
_By Mr. Lewis:
Q. Since the 70 votes have been mentioned, Mr. MacPherson, what was the result, the official result of the vote in Arlington County 7
A. The result was that I won by 145. That was what was
put in the Evening Star newspaper, and I have a copy of it
right here, and Mr. Green yesterday said that there was an
official ballot of somewhere around 70 votes.
I do not believe that there was a difference of two votes in
the official with the unofficial, because in .Arlington County we
have voting machines.
Mr. Pickett: They have to be counted like every other
county.
The Court : One of you could have easily enough
page 258 ~ got a copy of the official ballot from the clerk in
the election. It does not make any difference, anyway. You got elected.
The Witness: I never heard of the 70 votes business until
yesterday, and there cannot be any change much between the
official and the unofficial on account of using voting machines.
The Court: I do not know. "\Ve had an electionMr. Green: Your Honor, here is the tabulation here, if
vou want to introduce it as evidence.
· ]\fr. Lewis: That is the newspaper one. He has it here,
too.
Mr. Green: Do you want to put it in?
1\fr. Lewis: I do not think it makes any difference, if your
Honor please. He was elected.
:Mr. Pickett : And qualified, and it was a close vote.
Mr. Lewis: This one clipped by Mr. Green out of the
paper shows a difference of 145 in favor of Mr. MacPherson.
The Court: That is the same thing Mr. MacPherson testified to.
Mr. Green: I think I testified it was around 140.
Mr. Pickett: That is the unofficial ballot.
Mr. Lewis: That is all. You may cross examine.
CROSS EXAMINATION.
page 259 ~

Bv Mr. Pickett:
Q. Mr. MacPherson, are you a native-born
Virginian?
0
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A. No, I am not.
Q. How long have you been a Republican!
A. All my life.
Q. All your life Y
A. Yes, sir.
Mr. Lewis : Is that shocking to you, Mr. Pickett Y
Mr. Pickett: Yes, sir.
Mr. Lewis: I have been a RepublicanMr. Pickett: You came from Indiana. There are damned
few-if you will excuse me-not many that I know. They
are certainly lackin~ in material.
Mr. Lewis: If te Court p1ease, I am certainly not going
art maliO'ned. It
to and here and have the Re ublica
,has no bearm ·
aw.
r. 1c . mows 1t and
he makes a scurrilous statement about the Party, and I resent it.
The Court: Let the Republicans alone. You have_jour
parties in the United States today.
Mr. Pickett: Yes, sir. Thank the Lord we have the Byrd
party here in Virginia.
The Court: ¥ es, sir. I belong ta.tbat.
Mr. Lewis: Yo Honor, I want the record to show that
~ am objecting. .- -........,
The Court: Mr. Lewis, you have a right to be a
page 260 }- Republican. Mr. MacPherson has a right to be
a Republican. Mr. Green has a right to be an
Independent. Mr. Pickett has a right to be a Democrat, and
so have the rest of us.
Mr. Lewis: I realize that, but I do not think it ought to
beThe Court: Do not criticize him· about his Republicanism.
Mr. Pickett: I just wanted to know how he got the nomination.
By Mr. Pickett:
Q. Where were you nominated, Mr. MacPberson f
A. I was nominated at a convention at Stratford Junior
High School.
Q. Where is that?
A. In Arlington County.
Q. That was a county conventionf
A. Yes.
Q. Who was presentf
A. I guess about two or three hundred people.

t
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Q. "\Vho ·were the leaders T
.A. I think I am one of them.
Q. Who presided¥
1~ L-thfuk it was Lee Potter.
Q/Who?
A. Lee Potter.
(·.
Q. The gentleman that testified yesterday!
l)age 261 } A. That is right.
Q. \Vas Mr. Lewis there?
A. Yes. He was there. I am pretty sure he was.
Q. He was nominated to be State Senator, was he noU
A. Yes.
'Q. And he ran on the same ticket that you did f
A. He certainly-did.
Q. And he was the Republican nominee and was defeated T
A. That is right.
.
Q. And you were the Republican nominee and were elected 7
A. That is right.
Mr. Lewis: If the Court please, I am moving to strike out
this part. It is introducing· politics in here. I have no objection wbatseev:er-to-tetlirrg-th~ry of the Republican Parta
in Arlington Count~or the_~f V1fgitU.a-Or~ec
~ecause lai'n proud of it, and Mr. Pick;~~G!l~~~~·- l!~liasrmrfo(.Jlllhlic office and Iw,s been defeate~.
:Mr. P1c1ffitf: _LwiD welcome the truth.
The Court: Mr. Lewis, I will tell the jury presently. I
have stric~en the evidence as to the damages that are alleged
to have resulted from the loss of. the office and politics have
nothing· to do with it.
Mr. Lewis: -1:,_hat is the reason I aro objecting
page 262 } to it. I have nQ_Q§Jecfaons to how l\fr. MacPher'son was nominated.
..__
The Court: Of course, if you were suing him in another
kind of a way, that might be relevant, but I do not think the
politics is relevant in this case.
Mr. Pickett: If your Honor please, I think you are right,
e that
with the strict rules of evidence, ut when you ·et a
· has developed like this, it is imposs1 e o e away from t e
political ramifications and background. It is completely impossible.
The Court: Yes. I know it is hard to separate the two, but
I am not going to let the jury pass on the question of the loss
of the office. Limit it to the damages that flow from the thing
as I have indicated.

~
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By Mr. Pickett :
Q. Coming to the question of how you got this letter that
was addressed to Mr. John Locke Green, and which you published, as I understand it,. you obtained that letter from Mr..
Pumphreyf
A. I did ..
Q.. As· I further understand, you went to Mr. Pumphrey 's
office for the express and deliberate purpose of trying to get
political ammunition against Mr. Green f
A. I did ..
Q. You knew Mr. Pumphrey had been Mr. Green's friend
. and associate, did you not? You knew he had
page 263 } made loans in connection with him?
A. I was interested in g·etting any in:formation
I could..
Q. I did not ask you that. You knew when you went there
that Mr. Pumphrey ~d Mr. Green and Mr. Hosmer had been
making loans together, did you not f
.A. I knew that they had been making loans, yes, sir.
Q. You went there for the· express purpose of seeing what
you could obtain out of their :files?
A. I did not expect to get anything, necessarily, out of their
files. I went there to see what Mr. Pumphrey could tell me.
Q. You were hoping, were you not T
Mr. Lewis: I object to what he was hoping.
The Cou:rt: Yes, what he was hoping; what he did.

By Mr. Pickett:
Q. You did ask Mr. Pumphrey if he had anything in writing,.
did you not!
.A. No, sir..
Q. He said so .
.A. I do not know whether he did or not. I do not think he
said so.
Q. That is my recollection of it. I will have the court reporter verify it. As a :result of your conversation, he did go
to the files and produce this lette1· addressed to Mr. John Locke
Green?
page 264 ~ A. Rig·ht.
Q. And that at your request he turned it over
to you!
A. That is right. I said I would like to have a copy of it.
Q. And be gave- you the original Y
.
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A. Yes, sir.
Q. Accqmpanied by an admonition not to use his name in
connection with it f
A. He did not say his name. He said all the names mentioned in the letter should be stricken out. ,
Q. Including Mr. John Locke Green?
A. No, sir, because the letter was addressed to him.
Q. So you took all the names out except Mr. John Locke
Green's?
A. All I tooki out of ·the letter was proper names of individuals. There is not a single word dropped out of that letter
except names of people.
Q. Was Mr. John Locke Green's name on it?
A. It would he ridiculous. There would not be any point to
have the letter to use in the political campaign. It showed he
had been in this business.
Q. Did you not want to shelter Mr. Pumphrey because his
name was mentioned?
A. No. Pumphrey said he thought the names ought to be
dropped and it was under that condition that I page 265

~

Mr. Lewis: Just a minute. I object to this line
of questioning on the grounds that it is immaterial
and irrelevant, and I do object on the grounds that the Court
has ruled that that has no bearing in so far as this case is concerned.
The ruling of the Court, as I understand it, is limited to the
expenses incurred by Mr. Green.
The Court: In rebutting it.
Mr. Lewis: In rebutting it. It has no bearing upon why
the name was deleted or not, because it is not an issue in this
case, and they have atttempted to put it in.
The Court: That is right.
Mr. Pickett: The credibility of the witness is involved.
The Court: But, Mr. Lewis, you did not confine your examination of him to the subjects that the Court ruled were the
measure of damages, and you went into a ·lot of things, and
he is on cross examination.
Mr. Lewis: I never went into anything· about the reasons
for deletions out of the letter.
The Court: No, but he has testified about some thing·s, why
.
he deleted the letter.
Mr. Lewis : I note an exception.
The Court: All right.
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By Mr. Pickett:
page 266

·

II

~

Q. By the way, Mr. MacPherson, was your wife
ever employed in Mr. Green's office?

Mr. Lewis: . I object to that.
The Court: ,vhy do you object to that?
Mr. Lewis: Certainly, I only object to it because it is going
back into a campaign of several years ago, when Mr. Green
was; in fact, a Republican, when he ran as a Republican
nominee and knows it, when he was working closely with the
Republicans.
He has not been doing it since, and I do not deny she worked
there a short while, but what bearing on this case does it have T
The Court: I do not know.
Mr. Lewis: Therefore, it is inadmissible.
The Court: I do not know why. Do you want to get it in,
Mr. Pickett?
Mr. Pickett: I understood she had, and I wanted to know.
Mr. Lewis: Why do you want to get it in in this caseY What
relevancy does it have? I will admit she did, if that is what
you want to know.
The Court: ..I suhpose all the Republicans were thick as
~ n a pod until t ey hmke up
Mr. Lewis: . . That 1s exactly co~ct.
By Mr. Pickett:
Q. The next question I was going to ask, and
page 267 ~ now it has been admitted, she did work in his office,
but she worked in the treasurer's office before, or
did he employ her when he was treasurer?
Mr. Lewis: I object to that.
Mr. Pickett: Or had she been employed before under
Colonel Jesse, the Democratic incumbent Y
Mr. Lewis: Your Honor, if the Court wants to open up the
paths of 15 years ago, I have no objection, but I think we are
going· far afield, and I can call Mr. Green and a~k him. about
the whole lot of Democrats that were assisting him when he
fell out with the Republicans.
The Court: I have no doubt when he comes back to the fold
he will be welcome.
Mr. Pickett: If your Honor please, he is back.
Mr. Lewis : J3ack wher.Ji.Y
Mr. Pickett: Back where he started from.
Mr. Lewis: You mean the Democratic Partyt

J
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Mr. Pickett: Yes, sir.
.
The Court: F'rom the standpoint of the Democratst
Mr. Lewis: There are some in Arlington that might dis~gree with that.
The ·witness : I would like to answer the question.
The Court: It does not make any difference about whether
your wife worked in the office or not.
By Mr. Pickett:
Q. Mr. MacPherson, you have been treasurer
for nearly four years, two and a half years, is that
rightY
.
A. About two years and two months.
Q. You know that in your depositing county money with the
banks, they have to provide a certain security for the deposits
.as required bv the state law, is that not right 7
A. Yes, sir.
Q.· You complained in your testimony this morning that Mr.
Green had put money in banks outside of Arlingion County.
Do you know of your own knowledge whether or not the banks
in Arlington, in the City of Alexandria and the City of Fall~
. Church and the County of Fairfax were able to furnish these
:safeguards required by state law?
A. I do not quite g-et your question.
Q. I mean, could it have deposited the money in the banksf

pag·e 268}

~

l\fr. Lewis: In which banks?
::M:r. Pickett: In the banks in Arlington County.

A. I contend he could have.
By Mr. Pickett:
Q. Do you know?
A. I know it, yes, sir.
Q. How do you know it?
A. I know he could.
Q. How do you know t
page 269 ~ A. Because I have been in there two years.
Q. Do you know what the condition was in 1945 T
A. I looked through the Finance Board's minutes.
Q. Oh.

Mr. Lewis: Don't you want llim to answer?
The Court: That is the official minutes Y You are a member of the Finance Board?
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The Witness~ Yes, sir1,..,but I looked mt.them before I became
treasurer.. They are outlined on one of my pamphlets right.
here, this one.
The Court: The question is, would the Arlington banks put.
up the amount of security that was necessary in order to get.
the· deposits. of the state moneyY
The Witness: Mr. Green claimed they would not.. I claimed
he could have had the money in Arlington County one hundred
per cent if he wanted to, but he did not want to because he
wanted to put the money in these certain banks where he could
make· some loan brokerage money on the side.
The Court: What is the size of the banks in Arlington
Countyf
The Witness: There is two or t11ree big ones there, one in:
the amount of twenty-one or twenty-two million dollars total
deposits, another about nineteen, aHd there are four others:
now, and there is one that has its home office in Falls Church
which has a b1·imeh in Arlington. There are six ..
page 270 f The Court : You know tlle bank has to put up
bonds or some other approved security with the
Government in or.der to insure the· county and the state deposits! ·
The Witness: That is right. .Since I have been in there, I
have had no trouble whatsoever in getting all the bonds I could!
need to cover a,ny deposits I wanted to put in Arlington
County.

By Mr. Pickett:Q. Mr. MacPherson, yon heard the gentleman that gave you
Mr. Green's letter, Mr. Pumphrey state· on that witness stand
yesterday that the banks in Arlington could not take this
money because tl1ey could not put up the security. Do you
disagree with his testimony!
·

Mr. Lewis= I object to that. Whether or not he disagrees
with it is immaterial. Mr. Pumphrey was not put on the stand
by Mr. MacPherson. He was a witness brought by Mr. Green
and subpoenaed.
Mr. Pickett: 0~ cross examination you made him your own
witness.
Mr. Lewis= Mr. Pickett, you amaze me when you say I make
your witness mine.
Mr. Pickett : Yes, sir, you did ..
Mr. Lewis: That is new law.
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By Mr. Pickett:
Q. Do you disagree with him?
page 271

~

Mr. Lewis: I object. Whether he disagrees or
not.
1\fr. Pickett : His friend and bis supporter and his accom. plice in this act.
1\fr. Lewis: Mr. Pickett-I move that be stricken, your
Honor. It is, if your Honor please, prejudicial to talk about
an accomplice.
:M:r. Pickett: I am going to talk about it when I g·et to the
jury.
The Court: Disregard that, gentlemen.
.
Mr. Pickett: That is all I want to ask him.
1\fr. Lewis: I would like to call Mr. Green as an adverse witness for two or three questions.
Thereupon
JOHN LOCKE GREEN
was recalled as a witness and was further examined and testified as follows:
RE-GROSS EXAMINATION.
By Mr. Lewis:
Q. Mr. Green, I believe you did testify yesterday you bad
placed a full-page ad in the Arlington Daily Sun answering
the bank letter that Mr. l\facPherson had published.
A. That is my recollection.
Q. I ask you whether or not, if you will state positively, that
you did publish a full-page ad in the Arlington Daily Sun between the date of the publication of this letter,
· page 272 ~ namely, October 29, and November 6, 1951.
1\fr. Pickett: Before you answer that question, Mr. Green,
I would like to get things calmed down a little bit, and I object
to the tone and intonations in counsel's voice which indicates
an aura of disbelief.
Ask him simply if he did or did not, but do not indicate to
the jury by the way you ask the question that you think he is
not telling the truth.
Mr. Lewis: If Mr. Pickett, your Honor, is trying to try this
case for me and indulge in a-
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The Court: It is very hard for lawyers, being enthusiastic,
to modulate their voices.
Mr. Pickett: I know it, your Honor, and I am subject to being toned down, myself.
The Court: Answer the question, J\fr. Green, whether you
did or did not.
The Witness: It is my best recollection that I put an ad in
the Arlington Sun, the Falls Church EchpBy Mr. Lewis:
·
Q. I am asking about the Arlington Sun, so that we might
get it straight.
A. I answered it three times.
Q. Answer it once more.
A. It is my best recollection I put an ad in there.
Q. I did not ask you, Mr. Green, if you put an
pag·e 273 ~ ad in there. I asked you to state specifically if
you put in the Arlington Sun a full-page ad during the week in question?
A. I may have. It may have been a full-page ad or it may
have been a three-quarter-page ad.
Q. Did you put more than one in the Arlington Sun during
the period in question, Mr. Green?
A. I do not remember whether I did or·not.
Q. You stated positively yesterday,Mr. Pickett: He did not state positively yesterday.
did not so state.

He

Q. In other words, are you now claimingA. Mr. Lewis, if you have the ad, produce it and I will admit

it.
Q. I show you Defendant's Exhibit No. 8, which shows a
quarter of a page ad and ask you if that is the only ad you put
in the Arlington Sun during the week in question?
A. No. I do not know whether I did or not. There might
have been another ad and might not have been but I do not
recall.
Q. Do you lmve any other ad that you put inf
A. No. I do not have anv other ad.
Q. Do you have any evidence of paying for any other as that
you put in the Arlington Sun?
A. No. I do not believe I got any evidence of having paid
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for any other ad because I do not know whether
page 274 } that was the only ad or not. It may be the only
ad and it might not be the only ad.
I do not have the records of the papers here, and I do not
recall, specifically, just the size of the ad, but I do recall this;
I g·ot the ad in there. A man namedQ. I object to any evidence about how you got it in there.
A. If you keep going·, out of the deep recesses of my mind,
I can come up with a little more information.
The Court: W11at is the date of that, Mr. Green 7
The Witness: That is on October 31.
By J\fr. Lewis :
.
Q. All I want to know is any recollection that you have about
putting any other ad in the Sun f
A. I believe I put other ads in the Sun.
Q. In reference to this lettert
A. I cannot say about that.
Q. Are you claiming as damages in this proceeding the cost
of a full-page ad or the cost of the ad that I just showed you Y
A. I am not claiming the full-page ad because, as I have already told you, M:r. Lewis, I do not recall whether it was a
full-page ad or half a page, and so far as I know right now,
this is the only evidence of that here, so that would be all I
could claim.
pag·e 275 } Q. Do you know what that ad cost you?
A. No. Wait a minute. I might be able to
figure it out.
Q. Do you know the rates per inch?
A. No, I do not. They double the price on you when you are
running for office. Sometimes they triple it.
Q. You know, as a matter of fact, no Arlington paper has
ever tripled it?
A. I did not say they tripled it.
Q. I thought you just said they tripled it t
A.. I believe a full pag·e of this paper at this time, for political purposes, was $200, maybe it was $225, and if I put a
quarter of a page in there, I would say it is one-quarter of
roughly $200.
Q. Mr. Green, I ask you specifically, so there can be no mis-·
understanding in the recordA. lt is very g·enerous of you, Mr. Lewis, to do that.
Q. I want to be generous.

......... ,.......,!""-~
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A. I know you do.
Q. So that we may all understand, do you claim that you pnt
an ad of any kind in the Falls Church Echo in answer to this
letter between the elates of October 2~ and November 6, Election Day?
A. I feel pretty sure that I put an ad in the Falls Church
paper to retract that.
page 276

f

The Court: What did that cost°{

Q. Will you state specifically, whether you did! You say
you feel pretty sure?
A. That is my best recollection.
Q. Can you tell us what the ad saidf
A. No, I cannot.
Q. Can you give us any idea of wbat the ad said f
A. No, probablyQ. I do not want ''probably. 11 '
A. I attempted to refute the lie that Mr. MacPherson put
out.
Q. But you will not state positively that you had an ad therein, will you T
A. Yes. I believe I did.
Q. Will you state positively you had an ad?
A. You are asking me a question to state to the jury if I can
positively tell you whether I was born in Colorado or Culpeper
County.
Q. I am not inte·rested in wheFe you were born.
A. It is just that silly.
Q. I believe you were born in Colorado?
A. Yon know where you were born?
Q. I am asking you. Mi:\ Pickett wants to know where Mr.
MacPherson was born.
A. I was not born in Indiana, thank God.
page 277 ~ Q. I know that. Where were you 1
A. I was born in Colorado.
Q. So you are not a native Virginian, are you!
A.. That happened to be an accident.
Q. Your birth f
A.. Yes.
Q. Mr. Green, what was the cost of the ad in the Falls
Church Echo, if you put one therein Y
A. It might have been around $75 or $100, whatever the rate
was.
Q. It might have been nothing, might it notf
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A. I never got any free advertising that I can recall.
Q. Are you stating positively you had some in there in answer to this?
A. My best recollection is I did. My best recollection is that
I did.
Q. Do you have the ad, Mr. Green T
A. I put the ad in your paper which has been produced here.
Q. That was a third of a page, was it not?
The Court: That was a whole page.
Mr. Lewis: No, sir, one-third of a page, your Honor. We
will produce it here.
The Witness: The paper speaks for itself.
Mr. Lewis: There are two separate ads. One
page 278 ~ is a third of a page, and the other, your Honor,
that is claimed here, relates to it. That is a separate ad and had nothing whatever to do with the letter..
. The Witness: That is up to the jury to decide.
The Court: What did that ad cost?
The ·w'itness: Mr. Lewis ought to be able to tell you specifically. He owns the paper. My recollection is that it cost
me around $125, I would say, maybe $150.
By Mr. Lewis:
Q. That is for the whole page 1
A. That is for the whole page.
Q. But the third of it would not have cost you but a third
of that price?
A. I put the whole thing in there in answer to this thing.
Othewise, I would not have gone to the expense of putting it
in there.
Q. Is that so, Mr. Green 1
A. Yes, that is so.
.
Q. Let us look at this ad so we can get this straight. Do I
understand tliat ad in the Journal, which is in two separate
ads, one headed, "Who Stole My Letted" containing· three
columns, the other having five columns '' TaJk of the Town''A. And get on the back page of that letter that you put in
there, and you will find that this deals with that, too.
Q. It deals with the back page of the letter. The
page 279 ~ Court has ruled what was in the circular on the
back page has nothing to do with this suit.
A. He ruled it had nothing to do with this suit so far as dam.
ages were concerned.
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The Court: The front pag·e of the circular is in evidence.

Q. Is there anything in there that is in answer to this letter,
except these three columns t
A. It speaks for itself. It is in evidence. The jury can read
it and determine for themselves how much it amounted to.
The Court : Yon say it cost $125 t
The Witness: Either $125 or $150.

By Mr. Lewis:
Q. For the whole page J
. A. Yes.
Q. And a third of the page would be one-third of $1501
A. I imagine so, if your arithmetic is up to that.
Q. I am not too good on arithmetic.
A. No. I think your long suit is talking·.
Q. Mr. Green, you have no evidence of any payments to the
Falls Church Echo for any ad during the week in question,
have you?
A. I do not have any here with me.
Q. You have none here with you Y
page 280 } A. No, written evidence, no.
Mr. Lewis: That is all.

RE-DIRECT EXAMINATION.
By Mr. Pickett:
Q. I have only one question to ask you, Mr. Green, as a result of this cross examination.
Did you incur any radio expenses in connection with the
publication of this letter of yours?
A. Let's see, Mr. Pickett; I had contracted for eight times,
once a week, before I ever heard of this letter.
Mr. Lewis: I object to that, your Honor. That is not
responsive to the question. He said it was before he ever
heard of the letter.
The Court : Let him finish.
The Witness: Let me finish. It might be to your advantage, before you g-et through, you know.
Then the question is, whether I had one radio speech left
from the time that that letter came out and prior to the elec-
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tion, and I suppose even if I used that time, which I probably
did, I would still have had to pay for it under my original
.agreement, regardless of the ad~ and so I do not claim any
,~xpense on that.

By :M:r. Pickett:
Q. You were under contract to do it and no damageA. I would have had to pay it whether I got up
page 281 } there or not.
Q. He just gave you an opportunity thereby
to reply to it?
A. A very belated opportunity.
Mr. Pickett: That is all.
RE-CROSS EXAMINATION.
By Mr. Lewis:
Q. You had nine days, from the 29th of October to the 6th
•of November?
A. I will tell you, Mr. Lewis, if my mind could keep up
with running as fast as your mouth would run, I would not
need nine days.
Q. Mr. Green, I assume that you are trying to insult me.
A. No. I think that is impossible. I believe that is impossible, and if you keep on badgering me, I am going to ask
the Court how much it is going to cost meMr. Lewis: If you want to do that, it is perfectly all right
:and I will help pay the fee.
The Court: No, you will not do it, either. He is a lawyer.
It is a lawyer's business to talk. You are a lawyer. You
need to talk, too.
The Witness: That is true.
Mr. Pickett: There was not anything I could say, if your
Honor pleases, at that point.
The Witness : I think I will go about it in a
page 282} gentlemanly manner.
Mr. Pickett: Go ahead, Mr. Green. Let us see
what he is going to ask you.
The Court: Go ahead, Mr. Lewis.
Mr. Lewis: No questions.
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RE-DIRECT EXAMINATION..
By Mr.. Pickett;
Q. I just want to ask you one question, please.. I think it is
important.
Were you taken sick at any time or close to or after this
election, and if so, what was the nature of your ailmenU
A. Mr. Pickett, I had pneumonia in the summer of that
election year. I went to Georgia to recuperate.. I came back
and I was still filled up with pneumonia, running a temperature, and I could not get about like I had done- before, and
after the campaign was over I went down to the Court of Appeals on a case and I came back and went to bed and stayed
there for six weeks. The bug got me ..
Q. The only reason I mentioned that was by way of explanation, whether you did or did not do things in that period
and you were physically incapacitated.
A. Yes, sir.
:Mr. Pickett : That is all
Mi'. Lewis: That is the case, if your Honor please.
The Court: Is there any rebuttalt
page 283 ~ :Mr. Pickett: No, sir. We have none.
The Court: The Plaintiff rests. Lady and gentlemen of the jury, you may g·o to your room or the Sheriff's
Office or wherever you please. It will take a few minutes to
get the instructions readY., ·and I will call you back as soon
as we get the instructions.
(The jury retired from the courtroom.)
Mr. Pickett: May we llave a recess?
Mr. Lewis: I would like to join in that request for the
recess, but at the conclusion of the case I would like to renew
my motion to strike the evidence of the Complainant at the
conclusion of all of the evidence, and assign the identical samegrounds that I used theretofore.
The Court : Yes, sir. The Court is going to sustain your
motion as to the election, the claims for damages resulting
from the loss of the election, but for the reasons that the
Court has heretofore given in writing, the Court is of the
opinion that the case should be submitted to the jury on the
ouestion of the costs that be incurred in rebutting the publication of this letter.
Mr. Lewis : And I would like to note an exception to that
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ruling on the same grounds as assigned before, and again,
just for the record, your Honor, renew my motion to strike
that portion of the evidence heretofore taken with regard to
.
the election in any manner or cost or anything that
page 284 ~ refers to the use and publication of the letter itself.
The Court: I will strike everything about the election except I will not strike the fact that he spent $30 to have that
letter, a plate made, or the two dollars he spent for the photo~
stats, nor the $200 he spent for the printing of the pamphlet,
nor the postage that he spent in mailing the pamphlet.
I will leave that in because that shows the value that he
attached to the thing, and I will leave that in. All the other
remarks about politics, including the remarks of counsel, will
be stricken from the record.
Mr. Lewis: And I want to note the exception for the same
reason to the Court's ruling that I heretofore recited.
The Court: Yes.
l\Ir. Pickett: I want to confine myself to the ruling of the
Court, but there are some things I want to say about this,
not addressed to the question of the damages resulting from
the loss of the election, but the background of this case and
the motives and the credibility of the witnesses.
The Court : You can discuss the credibility of the witnesses, all right.
Mr. Pickett : And their conduct 1
The Court: And the conduct of Pumphrey and Mr. MacPherson can be discussed.
page 285 ~ Mr. Pickett: That is what I wanted to do, yes,
sir.
The Court: ·with reference to the way they handled this
transaction, that is not stricken out. It is only the matters
that relate to the political wrangles that you have bad here,
but those concerned legal phases of the case. The conduct of
Pumphrey in delivering the letter and the conduct of Mr.
l\facPherson in publis11ing the letter1\h:. Pickett: All right.
:Mr. Lewis: I want to except to that, your Honor.
The Court: All right.
e will suspend for five. minutes.

,v

( A short recess was taken.)
(Instructions were considered by the Court and counsel.)
INSTRUCTION ''A''.
'' The Court instructs the jury that this is an action wherein
the plaintiff contends that the defendant has a letter of his
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to which he had the right of immediate possession and which
the defendant refused to return to him upon demand, together with damages for unlawful detention thereof.
'' The defendant contends that he obtained the letter temporarily from a person whom he believed to be the owner thereof
and denies that the said letter is the property of the plaintiff
and that he has the right to the immediate possession, and
that the letter has any actual value.
page 286 } '' The Court further instructs the jury that the
burden is upon the plaintiff to prove by a preponderance of the evidence all of the following elements in
this case:
'' 1. That he had at the time of the institution of this suit
a legal property right in the letter sought to be recovered.
'' 2. That he had at the time of the institution of this suit
the right to the immediate legal possession of the said letter.
"3. That the letter must be capable of identification.
"4. That the letter must be of some actual value.
'' 5. That the defendant must have had possession of the
said letter at some time prior to the institution of this suit.
'' The Court further instructs the jury that, if the plaintiff
has failed to prove any one or all of the aforesaid enumerated
items, then your verdict must be for the defendant."
Mr. Bray: We would like to make an observation on that,
if your Honor please.

The Court: What is that Y
Mr. Bray: We certainly feel that the second paragraph is
argumentative. He can argue that to the jury. I do not
think it is proper to instruct the juryThe Court: "The defendant contends tbat he obtained the
letter temporarily''page 287

~

Mr. Bray: Yes. I think be can argue that.
The Court: He puts in the first paragraphMr. Bray: We object to that, too. We think the instruction ought to begin with the third paragraph; take the first
two paragraphs out.
The Court: I think probably that ought to be. It ought
to begin with the third paragraph. We will take the two argumentative paragraphs out.
Mr. Lewis: May I put my exception and comments in the
record, your Honorf

Coli:m C. MacPherson v. John Locke Green.

191

The Court: Yes~ sir.
Mr. Lewis: If the Court please, I object to striking out
the first two para.graphs of Instruction ''A'' by the Court on
the ground that it correctly states the theory of both the
defendant and the plaintiff as to their theory of the case,
.and I note an exception to the Court's ruling in striking it
out.
INSTRUCTION "B ".
'' The Court instructs the jury that the burden of proof is
upon the plaintiff in this case to prove by a preponderance of
the evidence that the letter in question in this case was his
legal property and that he had the legal right to the exclusive
possession thereof at the time it was obtained by the defendant from Hosmer and Pumphrey.
'' The Court further instructs the jury that, in
page 288 } determining these questions if you believe from
the evidence in this case that the letter in question
was in response to a letter writen by Hosmer and Pumphrey
to the Citizens National Bank and was delivered to them
through the plaintiff, the letter in question was the property of Hosmer and Pumphrey. Therefore, your verdict
must be for the defendant."
The Court : I think, Mr. Lewis, your instruction should be
amended. I have had to amend it by putting the word "irrevocably" before the word "delivered" in the third line
from the bottom of the instruction: '' lit e ~ the Citizens National Bank and was irrevocably delivered • • t:"
Then I have added, "But if you believe the letter was
merely left with Hosmer and Pumphrey without any intention of parting with the property therein, then your verdict
should be for the plaintiff.''
Mr. Lewis: I object to the insertion of the word "irrevocably" following the word "was" and preceding the word
~"delivered" in the third line from the bottom because I do
not believe under tl1e law in detinue that there has to be any
special delivery. There should be only that kind of a delivery to the other party that will relieve them, that is, the
narty who delivered all property right or title therein, and
it cloes not take that kind of a delivery.
The Court: We are dealing here with the recovery of a
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letter itself, and the refore .Hosmer and Pumphrey
had to have an irrevocable delivery in order to
defeat his right to recover from anybody who got
possession of it..
Mr. Lewis: If he had an actual delivery to him,. it was.
sufficient to constitute title. It would not have to be written
on there, '' This is an irrevocable delivery,'' or any affirmative.
act to make it that. In other words, the jury can construe
from the facts and circumstances in the case that the delivery to Hosmer and Pumphrey of the letter was such a
delivery that divested him of the title.
The Cour~: It had to be an irrevocable- delivery to give
good title. I do not know whether the jury is going to believe it or not, but Green· testified he merely delivered it to
them to check the list and for got to g.et the letter baek"
Pumphry did not contradict him on that because he said the
letter was delivered to Hosmer and Hosmer has not testified
as to what the ·thing was-.
Mr. Lewis: I grant you it is a jury question. It was either
delivered or not delivered.
.
The Court: If it was not delivered irrevocably, I do not
think they had any right to dispose of it.
~fr. Lewis : I object to the insertion of the word '' irrevoc- ·
ably,., and the last paragraph your Honor put on for the
grounds stated.
The Court : Yes, sir.

page 289

page 290

~

~

INSTRUCTION '' C '".

"The Court instructs the jury that, if you believe from
the evidence in this case that the letter was the property of
Hosmer and Pumphrey at the time they gave or loaned it to
the defendant, then your verdict must be for the defendant.'"
The Court: Granted.
INSTRUCTION ''D'".
"The Court instructs the jury that, in order for the plain- ·
tiff to recover he must prove by a preponderance of the evidence tlrnt the letter in question was of some actual value.
'' The Court further instructs the jury that the word
'value' as used in this conection means a monetary value.''
The Court : Granted..
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INSTRUCTION ''E''.
'' The Court instructs the jury that, even though you believe from the evidence in this case that the plaintiff had a
property interest in the letter in question and the right to
its immediate legal possession on or about the date he received it in the mail, if you further believe that he thereafter
delivered the letter and surrendered the possession thereof
to Hosmer and Pumphrey prior to the time they gave or loaned
it to the defendant, the plaintiff did not have sufficient property right in the said letter as to maintain this
page 291 ~ action, and your verdict must be for the defendant."
·
The Court : Instruction '' E'' is amended by adding the
word ''irrevocable'' in the fourth line from the bottom,
'' surrendered the irrevocable possession * • • ''
Mr. Lewis: I object to the word "irrevocable."

INSTRUCTION "F".
'' The Court instructs the jury that, if your verdict be for
the plaintiff in this case, it should direct the· return of the
letter in question or its alternate value together with the
value of the use and hire during the period of unlawful
detention without interest or damages for deterioration in
value from ordinary wear and tear.
'' The Court further instructs the jury, that, if you believe
from the evidence in this case that the letter in question had
no actual use and hire value during the period it was wrongfully detained by the defendant, then your verdict should
be only for the return of the letter in question or its alternate
value."
The Court: I think I ought to refuse your "F".
Mr. Lewis : I want to except to the Court's ruling in refusing it. on the grounds that it is our contention that on the
authorities heretofore cited and in the record, the measure
of damages is as recited in that instruction and not as given
bv the Court in its instruction.
·
The Court: Of course, that is the issue in the
page · 292 } case. The Court has ruled that is not the rule of
damages in this case.
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Mr. Lewis: That is correct, and I want to note my exception, that this states the correct rule.
The Court: Aud the Court thinks its rule is the correct
rule and therefore refuses your instruction. That is the
question we will go up on.
Mr. Lewis: That is right, your Honor. I admit that.

PLAINTIFF'S INSTRUCTION NO. 1.
"The Court instructs the jury that the letter in question,
if you believe from the preponderance of the evidence that
it was merely left with Hosmer and Pumphrey by plaintiff
without any intention to part with the property therein, remained the property of plaintiff and that Pumphrey committed a breach of duty in delivering the letter to MacPherson and MacPherson committed a wrong in publishing the
letter in its deleted form, and if you believe from the preponderance of the evidence that plaintiff incurred expenses in rebutting said publication, in addition to returning the letter
to plaintiff you should find such damages as you believe from
the evidence the plaintiff sustained by reason of his advertisements in the newspapers to rebut same, that is, the cost of
such advertisements.''
Mr. Lewis: I object to the instruction as offered because
the question of whether or not Mr. Pumphrey
page 293 ~ committed a breach of duty in delivering the
letter to MacPherson is not a question in this
case; it is a separate transaction and has no bearing thereon
and therefore Mr. MacPherson should not be penalized for
a breach of duty, if, in fact and in law, Mr. Pumphrey did.
The Court: He participated in Mr. Pumphrey 's breach
of that auty.
Mr. Lewis: This instruction states, however, that
Pumphrey committed a breach of duty in delivering the letter
to MacPherson and that MacPhcrson committed a breach in
publishing· the letter in its deleted form.
I state that that is an incorrect statement of law because
aR a matter of absolute right he had a right to publish it.
He had a legal right to publish it. He may be liable in damages as the consequence of his act if it is, in fact, slanderous
or libellous, but he had a right to publish it.
The Court= I do not know w11ether he had a right to publish it or not. I do not think he had. If Green had had sufficient notice he could have enjoined him from publishing it ..

Colin C. MacPherson v. John Locke Green.

195

lfr. Lewis.: I do not think the Court or Green could have
enjoined him from publishing the information.
The Court: He could not have enjoined him from publishing· the information, but that letterpage 294 ~ :Mr. Lewis: He could have published the contents of the letter if he had made a copy of it.
The Court: He might have published the contents, but he
~ould have been enjoined from publishing that letter.
Mr. Lewis: I just disagree with the Court and state that
is not a correct statement of the law. You may be right, but
I want my exceptions in the record, giving those reasons.
The Court : Yes, sir.
Mr. Bray: We would like the record to show that the in:struction was changed to read, ''believe from the preponderance of the evidence'' instead of '' believe from the evidence,''
occurring in two places, at the request of Mr. Lewis.
(Following discussion off the record, at 12 :50 o'clock p. m.,
E. S. T. this hearing was recessed until 1 :45 o'clock p. m.,
E. S. T.)
page 295 }

After recess.

( The hearing was resumed at 1 :45 o'clock p. m., E. S. T.)
( The jury was returned to the court room.)
The Court: La,d~es and gentlemen of the jury: You have
heard the witnesses testify in the case. You have observed
their demeanor on the witness stand, and you are the sole
judges of the credibility of the witnesses. You are the sole
judges of what they have testified to, and you are the sole
judges of the effect you will give that testimony.
Now, the Court instructs you as to the law of the case, and
the instructions which I am going to read to you in a minute·
or two are all the instructions of the Court and one is just as
good as another instruction, but you must remember there
are two sides to this case as there are to every case that is
tried, and the law requires the Court to instruct you as to
the law that is applicable to both sides, and therefore the instructions are not in conflict.
You will determine from the evidence who is entitled to win
this case. whether the plaintiff has proven his case as the
law requires or whether he has failed to prove it, and of
conri::;e. if he has proved his case as the ]aw requires, you
will bring in a verdict for the plaintiff. If he has failed to
prove his case, you wiU bring in a verdict for the defend'ant.

_.-..=...,,.
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( The Court read the instructions to the jury.)
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Mr. Lewis: If the Court please, should you advise the jury of the portions of the evidence that
you have stricken Y
The Court: Yes. I should tell you that you will not regard the evidence as to the loss of the office or the defeat of
Mr. Green. That damage is too remote and too speculative,
and I have stricken the evidence as to that. The issue is
confined to the ownership of the letter and if you find that
the letter was the property of Mr. Green, then the question
of what amount of damage he incurred by reason of thepublication of the letter in the form in which it was published, that is the only damage that he has attempted to prove,
and the newspaper advertisements, what they amounted to.
If you ·:find that Mr. Green is entitled to the letter and
you find that in accordance with the instructions, you should
find such damages as the evidence shows he incurred as a
result of it.
Of course, if you find for the defendant, yon say so and no
more; if you find for the plaintiff, you must return a verdict
for the return of the letter plus such damages as you think
he has sustained from the evidence.
(The jury retired to consider its verdict.)
Here ends the transcript of the testimo1:1y.
LEON M. BAZILE, Judge.

August 23, 1954.

A Copy-Teste :
H. G. TURNER, Clerk.
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