IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5467

i

VIRGINIA:
i
I

In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building· in the City of Richmond on ~fonday the 19th day of February, 1962.
CATHERINE 'VEBB,

Plaintiff in Error,

against

COMMON"\VEALTH OF VIRGINIA, Defendant in Error.

From the Corporation Court of the City of Newport News
C. II. Sheild, Jr., Judge Designate

Upon the petition of Cathetine Webb a writ of error and
s-upersedeas is awarded her by one of the Justices of the Supreme Court of Appeals on February 19, 1962, to a judgment
rendeted by the Corporation Court of the City of Newport
News! on the 18th day of September, 1961, in a prosecution
by th~ Comtnonwealth against the said petitioner for a felony;
but s~id supersedeas, however, is not to operate to discharge
the petitioner from custody, if in custody, or to release her
bond if out on bail.
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Filed June 13, 1960.

State of Virginia,
City of Newport News, to-wit:
In the Corporation Court of the said City:
The Grand Jurors of the Commonwealth of Virginia, in
and for the body of the City of Newport News and now attending the said Court, at its June term, nineteen hundred and
sixty, upon their oaths do present that Catherine vVebb during
the period beginning January 1, 1952, and ending February 6,
1959, in the said City, did feloniously embezzle, convert to her
own use and steal certain money, bank notes and securities
for money, belonging to Bowen Company Incorporated trading
as Bowen Company, to-wit: certain money and currency of
the United States of America of the value of Eighteen Thousand Thirty Dollars and Ninety-three cents, $(18,030.93); she,
the said Catherine vVebb then and there having in her possession such tnoney, bank notes, securities for money, and
currency of the United States of America, by virtue of a
certain office, place and employtnent, to-wit: bookkeeper for
said Bowen Company Incorporated trading as Bowen Company, against the peace and dignity of the Commonwealth of
Virginia. Upon the testimony of, ]{eith McMurran, Robert
L. Freeman, E. D. Whiteside, sworn in Court, and sent to the
Grand Jury to give evidence.
(on back)
Indictment for Embezzlement, A Felony.
A true bill.
ARTHUR C. JENSEN, Foreman.
Filed 13th day of June, 1960.
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MOTION F,OR BILL OF P ARTlCULARS.
I

Now cotnes the Defendant, Cathei·ine Webb, by counsel, and
reserving all objections to the indictment found against her
at the June, 1960, tenn of this Court and without in anywise
waiving her rights to move to quash the same, represents:
1. That the Grand Jurors of the Commonwealth of Virginia, in and for the body of the City of Newport News, and
attending the Corporation Court for the City of Newport
News,. Virginia, at its June term 1960 did present that the
Defendant, Catherine Webb,
''during the period beginning· January 1, 1952, and ending
Febru~ry 6, 1959, in the said City, did feloniously embezzle,
convert to her own use and steal certain money, bank notes
and securities for money, belonging to Bowen Company Incorpofated trading as Bowen Company, to-wit: certain money
and currentv of the United States of America of the value of
Eighteen Thousand Thirty Dollars and Ninety-three cents,
($18,030.93); she, the said Catherine Webb then and there
having in her possession such money, bank notes, securities
for money, and currency of the United States of America, by
virtue of a certain office, place and employment, to-wit: bookkeeper for said Bowen Company Incorporated trading as
Bowen Company,''
2. That the Defendant Catherine "\Vebb is not advised with
any reasonable degree of particularity concerning the dates,
times, or places upon which it is contended that she did embezzle or convert to her own use "certain money," ''bank
notes" and "securities for money"; nor is she advised with
any degree of particularity when it is contended that she did
convert to her O\Vn use or embezzle money, bank notes or
securities for money.
3. 'rhat the Defendant, Catherine Webb, is unable intelligently to provide for her defense against the charges of which
she stands accused without more certain particularization
concerning the times, places and amounts of money, bank
notes: or securities that she is alleged to have embezzled or
converted to her own use.
I
page 112 ~ WHEREFORE, the Defendant, Catherine Webb,
by counsel, moves this Honorable Court that the
attorney for the Commonwealth be required to furnish her
with ~ Bill of Particulars specifying the following:
1

I
I
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1. The time or times, giving the dates thereof that it is
contended that the defendant committed the offense or offenses with which she is charged.
2. The amount or amounts with regard to each date that it
is alleged that she en1bezzled or converted the same to her own
use.
3. A description of the funds or property specifying
whether money, securities for money, or both, together with
the respective amounts or values of each, which it is alleged
that she did convert to her own use or mnbezzle on each date
in question.
CATI-IERINE \VEBB
By WILLIAM 1\II. L. FERGUSON
Of Counsel.
Filed July 18, '61.
C. I-I. SHEILD, JR., Judge
Designate.
to be heard on July 20, 1961 at 9:30 A.
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ORDER.
This day came the defendant, Catherine vYebb, by counsel,
and requested the Court to direct the attorney for the Commonwealth to file herein a Bill of Particulars. And it appearing to the -Gourt that this matter has been pending in
this Court for more than twelve months and that the Judge
of this Court designate received a con1mission to try and
dispose of this case on December 6, 1960, and that a continuance was granted the defendant by virtue of the death in
one of the defense attorney's fatnilies and the case was reset for March 16, and 17, 1961, and further continuance was
granted in March of 1961, on a motion by the defendant, concurred in by the Commonwealth's attorney, on the grounds
that the accountants involved in this proceedings were busy
with the income tax and other committments and the case
was again re-set for April 17 and 18, 1961, and ag·ain by a
motion of the defendant, concurred in by the Commonwealth's
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attorney, this cause was continued for the reasons that both
parties wished to require additional information from the
accountants and the case was re-set for July 27, 28 and 29,
1961; then on July 18, the defendant, by counsel, by written
motion, moved the Court for a Bill of Particulars which is
filed herein and the Co1nn1onwealth 's attorney requesting to
be heard on said motion the san1e was set down for hearing
July 20, 1961, at 9:30 A. l\1:. or as soon after as could be heard.
There~ ore, on this day, July 20, 1961, the Court, after receiving a written· answer to the Bill of Particulars, heard the
parties hereto and the Court being of the opinion that the
said motion is extremely late in being filed, and that the attorneys for the defendant were lax in asking for the same and
realizing that time was important in this matter and that a lot
of boo~keeping and n1aterial facts were involved, doth therefore, order that the attorney for the Commonwealth be and is
herebY! directed to file herein on or before 12 o'clock noon on
July 2~, 1961, its Bill of Particulars setting forth the nature
of the allegations the Commonwealth expects to
page 14 ~ prove and the available date or dates as reasonable
as can be expected incident to proving said allegations; (2) the amount or amounts that the defendant is alleged
to have embezzled or converted, setting forth the time or
period of thnes that she is alledged to have committed the
offense; ( 3) describing the properties, stating whether or not
money or seeurities, etc. The Clerk of this Court is directed
to furnish the Commonwealth's attorney and the defense attorneys, W. 1\fcL. Ferguson and Ralph T. Baker, a copy of
this order.
I

I

Enter this July 20, '61.

C. H. SHEILD, JR.,
Judge Designate.
page 15
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ANS,ER TO ~fOTION FOR BILL OF PARTICULARS.
Now!comes the Commonwealt~ of Virginia by the Attorney
for the: Com1nonwealth for the C1ty of Newport News and for
answer. to the motion for Bill of Particulars heretofore filed
without notice on the 18th day of July, 1961, answers and
represents unto this I-Ionorable Court as follows:
I
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1. That heretofore and sometime prior to the 1st day of
January, 1961 counsel for the defendant and the attorney for
the Commonwealth discussed at great length what, if anything, the defendant, Catherine W ehh, would be entitled by
way of Bill of Particulars concerning the allegations contained in the indictment returned against her by the Grand
Jury at the June, 1960 term of this court.
2. That then and at all times thereafter the Commonwealth
has expressed its willingness and desire that the defendant be
apprised with all reasonableness of the particulars of the
charge against her and made available to the defendant and
her counsel and any auditor, accountant or any bookkeeper
of their choosing the books of the firn1 of Bowen Company,
'vhich set of books the defendant kept as bookkeeper for said
company during the period it is alleged that the embezzlement charged in the indictment was perpetrated.
3. That the attorney for the Comn1onwealth arranged with
the auditor and special accountant employed by Bowen Company for a conference with counsel for the defendant and
the attorney for the Commonwealth and there were two such
conferences held, the last one being held in the library in the
Court IIouse on the 9th day of ~larch, 1961, the defendant,
however, attending neither conference in person. At the last
said conference it was explained to counsel for
page 16 ~ the defendant that the books of Bowen Company
reflected a shortage in the sum of Eighteen Thousand Thirty Dollars and Ninety-three cents ($18,030.93) and
the accountants had presented a summary of the bookkeeping
transactions reflecting this shortage and undertook to explain
the same in detail to counsel for defense; that tl1e hour became
late and counsel for the defense concluded that it would be
satisfactory if Mr. Robert Freeman, one of the accountants
would furnish them with a summary of the transactions and
the attorney for the Commonwealth directed the accountants
to comply with this request. At the conference aforesaid
counsel for the defense represented that they would peruse
the books of Bowen Company and would advise the attorney
for the Commonwealth which entries referred to were not
adn1itted by the defendant to be in her own handwriting.
4. The summary of the entries aforesaid was to be obtained
directly from Mr. Freeman and not through t11e office of the
attorney for the Commonwealth.
5. That on the 7th day of ,T uly, 1961 the attorney for the
Commonwealth received a letter dated July 6, 1961 from Mr.
William ~1:cL. Ferguson of counsel for the defense advising
that they had not received the information from the accountants and there could be no stipulation as to hand,vriting.
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So far as the attorney for the Con1n1onwealth has been advised
there had been no further demand upon 1\Ir. Freema.n or any
other ~ccountant for the information desired by the attorneys
for the defense and it is averred if the defense is anv,vise
jeopardized by non receipt of this infortnation, it is no~t due
to any neglect on the part of the attorney for the Commonwealth be<>anse the information would have been available for
the asking.
6. That the defendant is not entitled to a Bill of Particulars
in the manner and form requested in tl1e motion aforesaid and
it is r espectfully submitted that this motion should be denied
by this court.
· 7. That the attorney for the Con1nwnwealth has at all times
:
been willing for the defendant and/or her attarpage 117 ~ neys or ac:>ountants to cxan1ine the books in de!
tail and as a n1attcr of fact the defendant has at
least ion two occasions undertaken to exa1nine the hooi\s in
company with her counsel.
8. The Dttorney for the Comn1onwealth would further show
unto this Honorable Court that he has at all times been and is
now willing to furnish counsel for tl1e defense with the sun1n1at·ization of the bookkeeping transaetions involved with or without an ol'dcr from this court.
1

Respect fully suh,nitted,
liENRY D. GAR.NETT
Attorney for the Commonwealth.
Filed July 20, '61.

C. I-I. SHEIJ:.,D,

~JR.,

,Judge Designate.
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BILL OF PARTICULARS.
N~\v con1cs the Comn1onwcalth of Virginia by the attorney
for tpe Comnwnwealth pursuant to an order entered in this
cour~ in this cause on the 20th day of July, 1961 and submits
·herellihelow its Bill of Particulars.
It ls the contention of the Commonwealth that the defendr

I

I

I
I
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ant, Catherine vVebb did at diverse tinws during· the period
beg-inning January 1, 1952 and ending January 6, 1959 embezzle certain 1noney andjor checks belonging to Bowen Company Incorporated, Trading as Bowen Company in the aggragate su1n of Eig·hteen Thousand Thirty Dollars and
Ninety-three cents ($18,030.93) which said 1noney andjor
checks the said Catherine 'Vebb then and there had in her
possession by virtue of her certain offi-ce, plaee and enlployIuent to-wit, b_ookkecper of the said Bowen Con1pany Incorporated, Tradtng as Bowen Con1pany.
That the shortages are reflected as follows:
1. By a fictitious covering entry of Sixteen llunch·ed Sixtyseven Dollars and Ninety-nine cents ($1,667.99)
2. By lapping of checks rec·eived frmn Citizens Rapid
Transit Company during the years 1956, 1957 and 1958 reflecting a shortage of Twelve Thousand Six I-Iundred Seventyone Dollars and Ninety-one cents ($12,671.91)
3. Unrecorded receipts and altered deposit slips in the sun1
of Three Thousand Eighty Dollars and Niw"l cents ($3,080.09}
4. The remaining shortage being reflected by 1niscellaneous
unrecorded cash receipts.

Attached herewith as a part hereof is a summarization of
the bookkeeping transactions involved.
Respectfully subn1itted,

HENRY D. GARNE,TT
Attorney for the Connnonwealth.
],iled 7/2/61 at 3:21 o'clock P. 1\L

F. B. BARHAl\1:, Clerk .

•
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BO\VEN COl\iP ANY, IN.C.
T I A Bowen Con1pany

Shortage:

A. The pri'lticple portion of the shortage was accon1plished
by Ia pping cash receipts.
''Lapping''-is the theft of cash received fron1 a custmner
made good and credited to the custon1er's account at a later

Catherine "\Vebb v. Commonwealth of Virginia
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date by the theft of cash received from another customer, the
process continuing indefinitely until the fraud is discovered,
or a fictitious covering entry can be made.
B. The bookkeeper would record cash received from custonwrs and not deposit san1e, but would deposit checks received from other custmners (prhnarily CRT checks) and
not record receipt of these checks, thereby, covering the
ca~h taken out.

BO,VEN C01\fP ANY

8urnnt.ary of CRT 1'ransactions.
1955-All checks received fr01n the CR.T during 1955 were
in bank and recorded in the cash receipts journal.
End of 195G-The following checks received from CRT
during 1956 were deposited in bank but were not recorded in
the cas'h receipts journal during the year 1956.
depos~ted

Date
Amount
11-13-56 ...... $1,056.52
12-21-56. . . . . . 4,403.33
12-21-56. . . . . . 986.:35
$6,446.20

Deposited these unrecorded
checks and withheld an equal
an1ount of cash during 1956.

The above checks frmn CHT were recorded in the cash receipts journal iu 1957 as follows:
CR~Page

#6
Date
An1ount
] -31-57 ...... $1,056.52
1-31-57 ...... 4,403.33
1-31-57. . . . . . 986.35
$6,446.20

Rut during January, 1957, additional checks were received
and not recorded in the cash receipts journal but, were deposit~d to c·over the above recorded receipts, and additional
shortage.
I
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Date
Amount
1-31-57 ...... $4,198.15
1-31-57. . . . . . 1,021.48
$5,219.63
These items were recorded in the cash receipts ,journal at a
later date but, additional checks had been received to cover
same, and so on.
page 20
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End of 1957-The following checks received from
CRT during· 1957 were deposited in bank but, were
not recorded in the cash receipts journal during the year 1957.
Date
Anwunt
9-30-57 ...... $1,154.07
12-18-57. . . . . . 1,089.01
11-22-57 ...... 3,612.39
11-22-57. . . . . . 1,040.69
11-22-57. . . . . . 1,182.67
12-16-57. . . . . . 1,058.39
12-20-57. . . . . . 3,612.39
$12,749.61

Deposited these checks and withheld cash during the year over
and above the amount taken out
during 1956.

The above checks frorr1 CRT were recorded in the cash receipts journal in 1958 as follows:
CR-Page #7
Date
Amount
1-31-58 ...... $ 1,154.07
1-31-58...... 1,089.01
1-31-58. . . . . . 3,612.39
1-31-58. . . . . . 1,040.69 $6,896.16
CR-Page #15
2-28-58. . . . . .
2-28-58 . . . . . .
2-28-58. . . . . .

1,182.67
1,058.39
3,612.39

$12,749.61

Catherine Webb v. Commonwealth of Virginia
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But during this period, January and February, 1958, additional checks were received and not recorded in the cash receipts journal but were deposited to cover the above recorded
receipts.

Date
Amount
1-14-58 ...... $ 1,096.14
1-31-58. . . . . . 3,612.39
1-31-58. . . . . . 1,215.01 $5,923.54
2-28-58. . . . . . 3,612.39
2-28-58. . . . . . 1,041.71
2-~8-58. . . . . . 1,214.60
iI

$11,792.24

I
I

T~ese items were recorded in the cash receipts journal at a
later! date but, additional checks had been received to cover
same.
End of 1958-'fhe listed checks received from CRT during
1958 were deposited in bank but, were not recorded in the
cash receipts journal.
Date
Amount
·4-21-58 ...... $ 3,612.39
5~28-58......
6,792.61
10-30-58. . . . . . 1,142.35
12-10-58. . . . . . 1,124.56
$12,671.91
•rn 1958-There was recorded five payments from CRT in
the amount of $3,612.39, of which two were for 1957 payments.
CRT actually paid fottr payments of $3,612.39 in 1958, and
two in 1957; therefore, there is a net of one payment short.
CRT paid a total of six cl1ecks.
Recorded on Bowen Company five checks.
Sunimary of Shortage-CRT Account By Years.
1Q56 ...... $ 6,446.20
] ~57 ...... $ 6,303.41
1958 ...... $( 77.70)
I

$12,671.91
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BOWEN COl\IPANY

$100.00 Change-Petty Cash Fund (Cash was counted
2-7-59, 9 A. l\L By ~Ir. Vvhiteside and found to be $100.09)
Fr01n July 1, 1958 Through February 6, 1959
Cash and checks from customers received and recorded in
the cash receipts journal amounted to $217,416.85. Deposited
in banks an1ounted to $213,462.96 or a difference of $3,953.89,
purporting to be cash on hand as of January 31, 1959, of this
amount, two checks totaling $934.61, were properly recorded
and was on hand: leaving unaccounted $3,019.28.
In a deposit to each bank on February 6, 1959, there was
prepared deposit slips indicating cash and currency of $3,
953.89, but each deposit contained checks received from custoiners for which no entry had been made in the cash receipts
journal, as follows:
Newport News Sbi p building· &
Dock Co. . ................. $1,841.43
Dunton Fuel Oil Co. . . . . . . . . . . . 145.83*
J. ,V. Atwell. . . . . . . . . . . . . . . . . . . . 391.32
155.11
Dr. vV. R. Payne . . . . . . . . . . . .
R. T. Cowling . . . . . . . . . . . . . . . .
221.00
B. P. vVilliams . . . . . . . . . . . . . . . .
67.50
Betty Hundley . . . . . . . . . . . . . . . . . 130.00
~Iary McDonald . . . . . . . . . . . . . . .
52.50
L. F. l\:I:orris . . . . . . . . . . . . . . . . . .
62.50
Total Checks .............. $3,067.19
Unrecorded Cash Receipt1\lfillie Cobb................
12.90-Per Customer
Receipt
Total Shortage ............ $3,080.09
•This check was n1arked for deposit but was cashed by a
bank teller and the messenger was apparently given chang·e
for $58.94, so the two deposits would equal the cash and
c·hecks on hand as called for by the general accounting
records.
Change ...... $ 58.94
Currency Coin 86.89
$145.83

Catherine "\Yebb v. Commonwealth of Virginia
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Total unrecorded receipts-above .. $3,080.09
Change apparently returned to
drawer . . . . . . . . . . . . . . . . . . . . . . .
58.94
Total .................... $3,021.15
Unrecorded Cash Receipt.$12.90
Cash Deposited-First
National Bank ...... 11.03
1.87
Total ......................... $3,019.28
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~lOTION

TO QUASli.

Filed 7j24j61.
F. B. BARHA:rvf, Clerk.
Now comes the Defendant, Catherine Webb, by counsel, and
respectfully represents unto Court as follows:
1. That the Grand Jurors of the Commonwealth of Virginia,
in and for the body of the City of Newport News, and attending the Corporation Court for the City of Newport News, Virginia, at its June term 1960 did present that the Defendant,
Catherine "\Yebb,
"during the period beginning January 1, 1952, and ending
February 6, 1959, in the said City, did feloniously embezzle,
convert to her own use and steal certain money, bank notes
and securities for money, belonging to Bowen Company Incorporated trading· as Bowen Company, to-wit: certain money
and currency of the United States of America of the value
of Eighteen ·Thousand Thirty Dollars and Ninety-three cents,
($18,030.93); she, the said ~Catherine "\Vebb then and there
having in her possession such money, bank notes, securities
for mpney, and currency of the United States of America,
by vi~tue of a certain office, place and employment, to-wit:
bookkeeper for said Bowen Company Incorporated trading as
Bowen Company,''
i

2. That following the return of the foregoing indictment
the D~fendant Catherine Webb was surrendered into custody
I
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and was subsequently released from arrest upon giving bond
in the penalty :ft'Ced by the Court and conditioned according
to law, said bond still being in full force and effect.
3. That at no time either prior to or subsequent to the
aforesaid 13th day of June 1960 has the Defendant been afforded a preliminary hearing as required by statutes in such
cases made and provided upon the question of whether there
is reasonable ground to believe that she committed the offense
alleged; nor has the Defendant waived such prelin1inary hearing in writing as provided by said statutes.
\VHEREFORE, the Defendant Catherine \Vebb by counsel
respectfully moves this lionorable Court to quash the indictment herein; and the Defendant and her sureties
pag·e 24 ~ be fo~·thwith released from the bond heretofore entered into in pursuance thereof.
CATI-IERINE \:VEBB.
State of Virginia,
City of Newport News, to-wit:
This day personally appeared before me, Martha Ann
J\'Iercer, a Notary Public in and for the City and State aforesaid, whose commission expires on the 15th day of March,
1965, Catherine \Vebb, who after being duly sworn did depose and say that she is the Defendant in the above-entitled
suit and that to the best of her knowledge and belief the facts
therein stated are true.
MARTHA ANN MERCER
Notary Public.

•
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MOTION TO REQUIRE FURTI-IER BILL
OF PARTICULARS.
Filed 7/24/61.
F. B. BAR.HAJ\1, Clerk.
Now comes the Defendant, ·Catherine \:Vebb, and hereby
notes her objections to the Bill of Particulars filed herein by
the attorney for the Commonwealth on the ground that the
same is insufficient and not in compliance with the Order of

Catherine '~r ebb v. Co1nmonwealth of Virginia

15

this Court entered on the 20th day of July, 1961; that said
Order:. did provide, among other things, ''that the attorney
for the Commonwealth be and is hereby directed to file herein
on or before 12 o'clock noon on July 24, 1961, its Bill of Particulars setting forth the nature of the allegations the Commonwealth expects to prove and the available date or dates
as reasonable as can be expected incident to proving said
allegations; (2) the amount or amounts that the defendant is
alleged to have embezzled or converted, setting forth the time
or period of times that she is alleged to have committed the
offense; (3) describing the properties, stating whether or not
money or securities, etc.''; that the Bill of Particulars
furnished by the attorney for the Commonwealth does not
give dates with suffieient certainty, althoug·h we believe that
said dates are available by reference to the books involved;
that the summation referred to in the Bill of Particulars as
being !attached is not incorporated in the same or made a
part thereof and is, therefore, not in compliance with the
Courtrs Order.
vVliEREFORE, Defendant, Catherine Webb, respectfully
1noves the Court that the attorney for the Commonwealth be
directed to furnish additional particulars with reference to
the allegations which the Conunonwealth expects to prove in
compliance with the aforesaid Order of this Court and that the
attorney for the Commonwealth be required to specifically
state in the record whether the aforesaid summation referred
to jn said Bill of Particulars is furnished as an integral part
thereof and of the same legal effect as if set forth therein.
1

CATHERINE vVEBB.
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I lwreby certify that I have this day personally
delivered a copy of the foregoing Motion to Require Further Bill of Particulars to the Attorney for the
C01nrnon wealth.
July 24, 1961.
WILLIAM MeL. FERGUSON.

page 33
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ORDER.

This day came the defendant, Catherine \V ebb by counsel,
and moved the Court to require a further Bill of Particulars,
setting forth her objections to the Bill of Particulars filed
herein by the Attorney for the Conunonwealth on the grounds
that the same is insufficient and not in compliance with the
order of this Court entered on the 20th. day of ,July, 1961;
and it further appearing to the Court, and having been represented to the Court on several different occasions that the
Books of Bowen and Company are available to the defendant
and have been for a long period of time, and that they have
had unlimited access to the books since ~Iarch 9, 19Gl, and the
Attorney for the Con1monwealth filed a Bill of Particulars on
July 24, 1961, as directed by this Court; now, therefore, it is
ORDERED that the Attorney for the Con1monwealth he and
is hereby directed to file herein on or before 11 A. ~1:. on
July 26th., 1961, the additional particulars :
1. The Comn1onwealth 's Attorney shall point out to counsel
for the Defendant the iten1 covering the entry of $1,667.99
giving the page number and dates shown on the book.
2. The ·Commonwealth's Attorney shall show the defendant and her counsel the books reflecting the shortage of $12,671.91 for the years 1956, 1957 and 1958.
3. The Commonwealth's Attorney shall show tJ1e defendant
and her counsel the general ledgei· of Bowen and Company
concerning this case.
The Clerk of this Court is directed forthwith to furnish the
Commonwealth's Attorney for the City of Newport News and
counsel of record for the defendant, Catherine "\Vebb, a copy
of this Order.
Enter this July 25, '61.
C. H. SHEILD, JR.,
Judge Designate.
page 34}
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Filed July 25, 1961.

F. B.

BARHA~f,

Clerk.
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ANS\VER TO 1\;IOTION TO REQUIRE FUR.THER BILL
OF PARTICULARS.
Now comes the Co nun on wealth of ·virginia by the attorney
for the Commonwealth for the City of Newport News and for
answer to the n1otion to require further Bill of Particulars
filed in this Court on the 24th day of July, 1961 answers and
respectfully represents unto this l-Ionorable Court as follows:
1. That this Court directed the attorney for the Conunonwealth to file a Bill of Particulars on or before twelve o'clock
noon; on the 24th day of tTuly, 1961 setting forth tho nature
of the allegations the Con1n1onwealth expects to prove and
the arailable date or dates as reasonable as can be expected
incident to proving said allegations; the amount or an1ounts
the defendant is alleged to have en1bezzled or converted setting forth the time or period of tinws that she is alleged to
have cornn1itted the offense; and describing the properties
stating whether or not money or securities, etc.
2. That not wishing to inconvenience or in anywise .jeopardize the defendant, the attorney for the Commonwealth did
on the 21st day of .July, 1961 and shortly after th reo o'clock
on that day file in the Clerk's Office of this Conrt a Bill of
Particulars as directed after having advised counsel for the
defendant by phone on the Inorning of that day that the information was then ready and available.
3. That the Bill of Par·ticulars speaks for itself and the
Com~nonwralth of Virginia respectfully submits that it complies! in all rcl'lpreh; with the order entered hy tl1is Court as
aforesaid.
4. Thnt in the Bill of Particulars it is set forth that the
shortn(~·es are refloeted l1y Paragraphs numbered therein one
tluough four, both inelnsivc, and that the entry referred to in
Parag-raph One was physically pointed out in
page 3fi ~ the hooks of \V. C. Bowen Company for counsel for
the defendant on tl1e 9th day of l\farch, 1961.
5. That the lapping of checks referred to in Paragraph
Two was explained in detail by Robert Freeman, an accountant of the firm of Daniels, Turnbull and Freen1an to counsel
for thr flefendant.
6. ;That the unrecorded receipts and altered deposit slips
refet~red to in Paragraph Three were physically pointed out to
counsel for tl1e defendant on tl1e 9th dav of ~Iareh. 1961 and
the nature of the shortage referred to. in Parag·t:aph Four
has been fully explained to counsel for the defendant and to
set it forth further in a Bill of Particulars would be tantamount to g·iving evidence thereon.
I

i

I
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7. That whether or not the summarization of certain bookkeeping transactions attached to the Bill of Particulars is a
part and parcel thereof is innuaterial and under the law for
such cases n1ade and provided the Commonwealth was not
called upon to furnish such detailed infortuation in a Bill of
Particulars and further that the summarization referred to
is a copy of the docun1ent which counsel for the defendant
agreed on the 9th day of lVfarch, 1961 to accept in lieu of a
Bill of Particulars and which document they failed to obtain
from the said Robert Freeman.
8. That the defendant has been fullv advised of the nature
of the case against her and the Cominonwealth of Virginia
respectfully n1oves that the n1otion to require further Bill of
Particulars be denied.
Respectfully subtnitted,
HENR.Y D. GARNETT
Attorney for the Cmnn1onwealth .

•
page 36
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ANSWER TO 1\1:0TION TO QUASli 1NDIC'l1 1VIENT.
Now con1es tLe Conuuonwealth of Virginia by the Attorney
for the Comn1onwealth for the City of Newport News and for
answer to the n1otion to quash indictment in this cause answers
and respectfully represents unto this I-Ionorable Court as
follows:

1. That the allegations contained ii~ Paragraphs Nu1nbered
One and Two of the n1otion to quash heretofore filed in this
cause are admitted to be true.
2. That prior to the return of the indictment of the defendant by the Grand Jurors sitting in this Court at its ,June term
1960 no warrant for the arrest of the defendant had been
issued· nor had she been in anywise arrested or taken into
custody, nor had she been charged with having comn1itted any
offense; therefore the defendant was not entitled to a preliminary hearing upon the question of whether there is reasonable grounds to believe she c01nmitted the offense as alleged
in the indictn1ent aforesaid. The motion to quash the indict-
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ment is without 1nerit and the Commonwealth of Virginia
moves that the same be dismissed.
Respectfully submitted,
HENRY D. GARNETT
Attorney for the Commonwealth.
Filed July 25, 1961.
F. B. BARHAM, Clerk.
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Filed July 26, 1961 at 10:57 A. Ivi.
F. B. BARHAM, Clerk.

BILL OF PARTICULARS.
Now comes the Commonwealth of Virginia by the attorney
for the Commonwealth for the City of Newport News pursuant to an order entered by this Court in this cause on the
25th day of July, 1961 directing the attorney for the Commonwealth as follows:
(1) The Conunonwealth's Attorney shall point out to counsel for the Defendant the item covering the entry of $1,667.99
giving the page number and dates shown on the book.
(2) The C01nn10nwealth's Attorney shall show the defendant and her counsel the books reflecting the shortage of $12,671.91 for the years 1956, 1957 and 1958.
( 3) The Commonwealth's Attorney shall show the defendant and her counsel the general ledger of Bowen and Company concerning this case.
and files the further particulars as directed:
!
I

1. That the Attorney for the Commonwealth at 9 :05 A. M.
on the 26th day of July, 1961 attempted to give this information to 1\{r. vVilliam 1\{cL. Ferguson of counsel for the defendant byi telephone but Mr. Ferguson was not present in his
office·, that
at 9 :25 A. M. the attornev
for the ·Commonwealth
I
•
1

j

i
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attempted to give this information to ~Ir. Ralph Baker of
counsel for ihe defendant by phone but Mr. Baker was not
present in his office; that at 10:10 A. 1\L the attorney for the
Comn1onwealth in response to a telephone call from Mr. Ralph
Baker of counsel for the defendant advised Mr. Baker that
the entry involved consisted of the overfooting of the insurance accounts receivable and insurance accounts payable as
reflected on page 132 of the journal and the entry
page 38 ~ was apparently made on the 30th day of ·November,
1952.
2. That the books referred to in directive numbered 2 and
3 aforesaid have always been available to counsel for the defendant and the attorney for the Commonwealth advised 1\{r.
Ralph Baker in the telephone eonversation above mentioned
were now in the office of 'Vhiteside and Lynch, Exchange
Building, Newport News, Virginia and were available for his
perusal and further there was available upon request of 1\ir.
Baker the journal for 1949, the examination of which counsel
for the defendant had not heretofore requested.
Respectfully submitted,
HE,NRY D. GARNETT
Attorney for the Con1monwealth.
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In the Corporation Court for the City of Newports News,
the 27th day of July, A. D., 1961.

•

•

•

•

•

This day came the attorney prosecuting for the Commonwealth and the accused, Catherine 'Vebb, who was represented
by 'Villiam l\1cL. Ferguson and Ralph T. Baker, attorneys of
her own choosing, appeared in Court in partial discharge of
her recognizance and the court reporter was sworn to faithfully and accurately take down and transcribe the proceedings herein, and the motion of the accused to quash the indictment herein being fully argued, the Court doth overrule
the same and the accused, by counsel, excepted to the ruling
of the Court in overruling her motion upon the ground that
the same is contrary to the law, there being no issue of fact.
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And the accused, by counsel, objected to the filing by the Attorney for the Comn1onwealth of the further Bill of Particulars herein for reasons fully set out in the stenographer's
transcript herein, which said objection the Court doth overrule and doth direct that this case proceed to trial, to which
ruling the accused, by counsel, excepted. Thereupon, the said
Catherine vVebb was arraigned and after the advice of her
counsel pleaded not guilty to said indictn1ent and upon the
advice of her counsel and with the consent of the attorney for
the Common\vealth and the Court now n1ade a Inatter of record
waive(t trial herein by jury and consented to be tried by the
Court without a jury. And the evidenc.e of the Commonwealth being partly heard the Court adjourned until tomorrow n1orning at 9 :00 o'clock. And the said Catherine 'Vebb
is allowed to remain out of custody under her present bail
bond until tho further order of the Court.
I
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In the Corporation Court for the City of Newport News,
the 29th day of July, A. D., 1961.

•

•

.,

*

•

This iday cmne ag-ain the attorney prosecuting for the Commonwealth, and the accused, (who was represented by William
lVIcL. Ferguson and Ralph T. Baker, both of whom were
present in Court with the accused), again appeared in Court
in obedience to her recognizance and pursuant to adjournment herein on yesterday. Thereupon, the accused, by counsel, stated to the Court that Lt. ~Iapes of the Newport News
Police Department had at the instance of the Cmnmonwealth 's
Attorney prepared and submitted to the attorney for the Comnlonwealth an extensive outside investigation of the accused
herein and written report of said in,restigation and that Lt.
1\.fapes lis a potential \vitness for tho defense and n1oved the
Court to require the Commonwealth's Attorney to give counsel for 1the accused access to said report and that Lt. ~!apes
be allo~red access to said report when being examined by defendant's counsel. Thereupon, the Cour·t ruled that the counsel for ~he accused could summon Lt. Mapes as a witness and
examin~ him whenever they desired but deferred making any

22

Supreme Court of Appeals of Virginia

further r"Q.ling as to the aforesaid written report of said investigation at this time; to which ruling by the Court the
accused, by counsel, excepted. Thereupon, the hearing of the
Commonwealth's evidence was resumed but not being completed the Court adjourned until next Monday morning at
9:00 o'elock.

•
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In the Corporation Court for the City of Newport News,
the lOth day of August, A. D., 1961.
This day came again the attorney prosecuting for the
Commonwealth and the accused, (who was accompanied by
William MeL. Ferguson and Ralph T. Baker, her attorneys),
again appeared in Court in obedience to her recognizance and
in accordance with the adjournment of the Court herein on
yesterday. Thereupon, the hearing of the evidence was resumed and the Commonwealth's evidence being completed
the accused, by counsel, moved the Court that the indietment
in ·this case be dismissed; that the charges and offenses alleged against her by said indictment be dismissed and that she
be dismissed as a defendant here and in support of said
motion and consistent therewith, the defendant made additional motions as follows and upon the grounds set out in
said motions, to-wit:
1. The defendant renews her motion to quash the indictment herein upon the ground that the same charges the defendant with the commission of a felony; fhat fhe defendant
was arrested upon such charge; that the defendant has been
denied the benefit of a preliminary hearing and has not
'vaived the same in writing; and that the indictment herein
was returned by the Grand Jury without prior preliminary
hearing being either had or waived; all in violation of statutes
in such cases made and provided and in violation of the
g-uaranties of protection of due process of law afforded by the
constitutions of the Commonwealth of Virginia and the United
States of America as well as the guaranties of equal protection of the laws as provided by the constitution of the United
States of American, the protection of all of which statutes and
constitutional provisions is hereby involked by the defendant.
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II. :The defendant tnoves that all of the evidence offered by
the Commonwealth be stricken upon the grounds that the
corpus delicti of the offense charged has not been established
by any evidence.
III. The defendant moves that all of the evidence offered
by the Con1n1onwealth be stricken for the reason that:
a. No shortage in the funds of Bower Company, Incorporated has been shown by any competent evidence to have
existed during the period covered by the indictment.
b. There is no competent evidence that a shortage in Bowen
C01npany, Incorporated funds, if any, was the result of the
wrongful or unlawful act of anyone.
c. There is no evidence that a shortage, if any, in the Bowen
Com~any, Incorporated funds, even if resulting from the
wrongful or unlawful act of someone, was the result of any
wrongful or unlawful act of the defendant.
d. There is no evidence that a shortage, if any, in the
Bowen Company, Incorporated funds occurred with regard to
any filnds in the possession of the defendant by reason of any
trust relationship.
e. There is no evidence of the conversion of any of the
funds of Bowen Cmnpany, Incorporated by the defendant to
her own use.
IV. The defendant n1oves that all evidence offered by the
Commonwealth upon the issue of any alleged embezzlements
or acts of embezzle1nent occuring more than six months subsequent to ,January 1, 1952, the date first alleged
page 47 }- in the indictn1ent as the cmnmencement of the alleged embezzlement or en1bezzlements be stricken.
V. The defendant moves that all evidence offered by the
Commonwealth upon the issues of any alleged act or acts of
embezzlement occurring prior to the year 1954 be stricken for
the reason that Bowen Company, Incorporated was not in
existence prior to said date and none of its funds could have
been misappropriated prior to that date.
VI. The defendant moves that all of the testimony of the
witness Freeman be stricken for the reason that any conclusions! drawn ·from his testimony on the issue of the existence
or non-existence of a shortage are dis~losed by "his evidence
to be based upon an insufficient examination of the records
which examination he admits "rould fail to disclose or verify
othm~ factors which would affect the existence or non-existence pf a shortage, the amount thereof, if any, or the manner
in wl1ich such shortage, if any, was created.
1

\
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VI (a). 'l"'he defendant n1oves that all of the testituony of
the witnesf:; \Vhiteside be stricken for tho reason that any
conclusions drawn front his testhnony on the issue of the
existence or non-existence of a shortag·e are disclosed by his
evidence to be based upon an insufficient examination of the
records which examination he admits would fail to disclose
or verify other factors which would affect the existence or
non-existence of a shortage, the amount thereof, if any, or the
1na.nner in which such shortage, if any, was created.
VII. The defend1Ult nwves that all evidence offered by the
Couuuonwealth purporting to show shortage by an1ount and
by accounting periods be stricken for the reason that infornlation reqarding the same was sought by defendant by n1otions
for Bill of Par·ticulars, that the Commonwealth was by order
. of the Court directed to furnish inforn1ation concerning the
sante by Bill of Particulars, but that the Comn1onwealth failed
to c·omply with said order and failed to furnish iufonnation
concerning the same upon a representation that it was impossible to cmuply with said order, as a consequence of "·hich
the Conunonwealtb should be lilnited in its proofs to matters
disclosed by its Bill of Patticulars.
·viii. Tlie defendant moves that all of the testimony giVL'll
by the witness Freeman upon the question of "lapp1ng" he
stricken for the reason that the term "lapping'' as used by
the witness is disclosed by his own testimony to include a
conclusion by the witness as to guilt, on which the opinion of
a witness 1nay not properly be received.
And the argument by defendant's counsel on said tnotions
being· partly heard, but not. cmnplctod the Court adjourned
until next ~lonclay n1oruing at 9 :30 o'clock .

•
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In the Corporation Court for the City of Newport News, the
14th day of August, 1961.
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This day came again the attorney prosecuting for the Comnlonwealth and the accused who was accompanied by William
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lVIcL. Ferguson and Ralph 'r. Baker her attorneys again appeared in Court in obedience to her recognizance and in accordance with the adjournment of the court herein on August
10, 1961. And arguments on the n1otions made herein on August 10, 1961 being resun1ed and cmupleted the Court doth
overrule the defendants motions 1, 2, 3, 4, 5, 6, 7 and 8 and to
which action of the Court in overruling said motions the defendant by ·counsel excepted. Thereupon the evidence of the
defendant being partly beard the Court adjourned until 9 :30
tomorro'v n1orning.
page 49
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In the Corporation Court for the City of Newport News,
the 1~th day of August, A. D., 1961.

•
This day came the defendant again, by counsel, and again
nwved the Court for the entry of an order requiring the Attorney for the Com1uonwealth to produce a certain written
report of investigation n1ade by Lt. lVIapes of the Detective
Force of the Police Department of the City of Newport News,
Virgihia, concerning matters pertinent in this case, and requiring· the Attorney for the Commonwealth to make the san1e
or a copy thereof available to Lt. ~:[apes and counsel for the
defendant for examination and interview prior to the calling
of Lt. 1\'Iapes witness for the defendant, he not having been
called by the Cotnmonwealth in the presentation of its case,
and said n1otiou was argued by counsel. Upon consideration
whereof and upon the representation of the Attorney for
the Cotnn1onwealth that the report in question involved an
investigation of certain background matter and activities of
the defendant made by Lt. ~{apes at the direction of the Attorney for the Commonwealth for the latter's usc in the preparation of the trial of this cause, the Court doth deny said
motion of defendant by counsel and doth further refuse to
grant an order to require the production of said report by
Subp~ena Duces TecU'm, but the Court does order that said
report be made available to Lt. ~Ia.pes for his personal use,
the same however not to be shown to counsel for the defendant. To all of which action by the Court the defendant, by
coun~el, duly excepted.
I
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At a Corporation Court held for the City of Newport News,
on Tuesday, the 15th day of August, in the year of our Lord,
One Thousand Nine Hundred and Sixty One.

•

•

•

•

•

This day came again the attorney procesuting for the Commonwealth and the accused, (who was accompanied by vVilliam
1\icL. Ferg-uson and Ralph T. Baker, her attorneys), again
appeared in Court in obedience to her recognizance and in
accordance with the adjournment of the Court herein on
yesterday and the hearing of the evidence of the defendant
being resu1ned, the defendant, by counsel, moved the Court to
adjon?J the trial of this case until l\ionday August 28th, 1961,
in order that Lt. Mapes of the Newport News Police Department, who is a material witness and is presently out of this
City on vacation, may be summoned and heard as a witnes~
for the defendant and stated for the record the materialitv of
said witness, all of which is included in the reporter's t~an
script of this case. And said motion being argued the Court
doth overrule the same because counsel has not come within
the rule of Court; and to which action of the Court in overruling said motion the defendant, by counsel, excepted. Thereupon, .c.ounsel for the defendant stated that they had completed the defendant's evidence and renewed all of their
motions made herein at the completion of the Con1mon,vealth 's evidence; which said motions being fully argued the
Court doth overrule all of said motions and to which action
of the Court in overruling said motions, the defendant, by
counsel, excepted for reasons assigned in argument and for
the further reason that the evidence clearly fails to place
any of the funds involved herein in the hands of the defendant and for reasons fully set out in the reporter's transcript
herein. Thereupon, the Court adjourned until tomorrow
n1orning at 9:30 o'clock.
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City of Newport News for the Corporation Court the 16th
day of August, 1961.

This day came again the attorney prosecuting for the Commonwealth and the defendant Catherine Webb, who was accompanied by William 1\{cL. Ferguson and Ralph T. Baker
her attorneys, again appeared in Court in obedience to her
reco~nizance and in accordance with the adjo~rnme~t her~in
on yesterday. And argument of counsel herein having· be~ng
completed, the Court doth find the said Catllerine vVebb guilty
as charged in said indictment. Thereupon the defendant by
coun~el made the following n1otion to-wit:
I

page! 52

~

The defendant by counsel moves that the verdict
of the court of guilty in this case be set aside by
the court and the defendant be found not guilty and judgment
entered on finding of not guilty or in lieu thereof that the defend~nt be awarded a new trial on the following grounds:
i

Upon the ground that the court erred in failing to sustain
the defendant's motion to quash the indictment for the reasons
set forth in said motion, which motion was timely made prior
to arraignment.
For the reason that the court erred in failing to grant defendant's 1notion for Bill of Particulars in the form and to
the extent requested by the defendant and erred in failing to
require the Attorney for the Commonwealth to furnish the
defendant by Bill of Particulars appropriate and adequate
information concerning the specific aecounts with regard to
Vtrhich she is charged, in such 1nanner as to provide opportunity for intelligent preparation of defense of same.
For errors committed by the court in admitting into evidence over objection by the defendant evidence which by law
should be inadmissible in a trial of this sort.
For errors committed by the court in refusing to grant the
motion of the defendant that an order be entered requiring the
production and availability of defendant and defendant's
counsel a report of investigation of Lt. H. C. Mapes for use
and preparation of defense in this cause.
F?r errors committed by the court in reeeiving opinion
testimony from so called experts upon the very issues of fact
upon which opinion or conclusion could only properly be had
by the trial of the facts themselves w·bich in this case the
coutit is sitting in the absence of a jury.
I
I
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For errors c01nmitted by the court in refusing to grant defendant's n1otion for adjournment of the proceedings in this
cause until Lt. ~Iapes for whom subpoena had been issued in
behalf of defendant could be made available and service of
said subpoena and available as a witness in behalf of the
defendant in this cause.
page 53 ~ For errors comn1itted by the court in overruling
all of defendant's motions made at the conclusion
of the Comn1onwealth 's case, said 1notions consisting of the
prin1ary motion to dismiss and supplementary n1otions numbered one, two, three, four, five, six, six-a, seven and eight.
For errors comn1itted by the court in refusing to strike and
exclude all evidence purporting to show any act or acts of embezzleinent appearing n1ore than six months after J a.nuary 1,
1952 the date alleged as the Hrst or beginning of acts of embezzlement in the indictn1ent.
For error committed by the court in refusing to strike all
evidence upon the issue of any act or acts of embezzlement
purportedly occurring prior to the year 1954 for the reason
that the indictment alleges en1bezzlement of funds of Bowen
Cmnpany Incorporated, a corporation which did not come into
existence under the evidence until some time in the year 1954.
For the reason that the evidence shown at the conclusion
of the Cmnmonwealth 's case and particularly at the conclusion of all the evidence was insufficient to sustain a finding
of guilty on an embezzlement charge for the reason an1ong
othel's that there is no evidence placing any funds in the
hands of this defendant by reason or position of bookkeeper
as alleged in the indictment or for that matter in any other
capacity and for the reason that the evidence as a whole does
not establish proof of the essential elements of the crime of
embezzlement beyond a reasonable doubt nor do they exceed
every reasonable hypothesiR consistent with the innocence of
this defendant and the evidence of which, if there is, is circumstantial only.
For error committed by the court in overruling motion
made in behalf of the defendant at the conclusion of all the
evidence, said motion being the primary motion to dismiss and
supplementary motions numbered one, hvo, three, four, five,
six, six-a, seven and eight.
For misconduct on the part of the Attorney for the Commonwealth in improperly interrupting counsel for the defense,
in inje.cting and int~rposing argument, instructions to the
'vitnesses being examined as to the type of answers
page 54 ~ desired and improper inferences by the Attorney
for the Commonwealth by allusion to the failure
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of the defendant to take the stand and n1ake such explanation
as he implied she might have made had she so done; which
said motion being· fully argued, the Court doth overrule the
same and to 'vhich action of the Court in overruling said
motion, the defendant, by counsel, excepted, and also noted
exception to the Court declining to give counsel for the defendant opportunity to prepare authorities and transcribe
parts of the evidence before its ruling herein. And upon
inquiry of the Court, the defendant, by counsel, indicated her
intention to appeal from the Court's decision herein. Thereupon, tl1e Court, on motion of the defendant by counsel, doth
refer this case to the Parole and Probation Officer of this
Court and doth direct said officer to thoroug·hly investigate
and ireport upon the ·history of the accused and any and all
othei· relevant facts herein, and this case is continued for
furtl1er hearing to the 6th day of Septmnber, 1961, at 9 :30
A. ~L And the said Catherine 'Vebb is allowed to remain out
of custody on her original recognizance herein .
1
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:MOTION.
Now cmnes again the defendant, by counsel, and moves the
Coui·t to reconsider and set aside its verdict heretofore
rendered in this cause, for the reasons heretofore cited, and
for the further reason that no shortage has been shown by the
evidence to have existed in the funds of Bowen Company,
Inc., and in support defendant attaches hereto and makes a
part hereof the Affidavit of Allen 0. Tanner, J. F. Rindfleisch
and John ,V. Churchill, Certified Public Accountants, duly
lieensed and practicing their profession in the City of Newport News, Virginia and the surrounding area.
And in support of the motions heretofore made with respect
to the suppression of evidence by the Attorney for the Commonwealth, the defendant also attaches hereto and makes a
part hereof the unsigned statement of Lieutenant H. C.
1\fanes, a Lieutenant on the Police Force of the City of Newpor~ News, Virginia, togeth~r .with the Affidavit concer11ing
the same, of her attorneys 'VIlham 1\fcL. Ferguson and Ralph
T. Baker.
D~fendnnt prays leave of Court for additional argument to
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be heard at a time convenient to the Court and Attorney for
the Conunonwealth, on said motion.
Respectfully submitted,
CATHERINE WEBB
By WILLIAM MeL. FERGUSON
RALPH T. BAKER
Her Attorneys.
Filed Sept. 7, '61.
C. H. SHEILD, JR., Judge.
page 64}
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AFFIDAVIT.
We, William MeL. Ferg-uson and Ralph T. Baker, attorneys
at law representing Catherine 'Vebb in the above entitled
proceedings, being first duly sworn do depose and say:
1. In the forenoon of Wednesday, August 30, 1961, we made
an appointment with Lieutenant H. C. Mapes, who was then
in attendance at the Police Court in the City of Newport
News, to see him at 1 :30 p. m. in his office for the purpose of
discussing certain aspects of the report of the investigation
he made of Catherine Webb in connection with the above
entitled .cause.
2. Between 1 :30 and 2 :00 p. m. on the same day we met Mr.
Mapes in the Courthouse and talked with 'him for a few
minutes in the private office of the Clerk of the Corporation
Court. We obtained the Clerk's file in this case from a deputy
clerk and showed 1\Ir. Mapes the orders entered by the Court
with respect to his report. Mr. Mapes then explained that
much of the information in his report was obtained with the
understanding- that the information was to kept confidential
and 'vould only be used by the Comn1onwealth Attorney after
obtaining a Subpoena Duces Tecum for the production of
such records if he should consider them needed in the trial of
this case. We thereupon replied that we would not want Mr.
Mapes to violate any confidence and would not ask him to
do so.
3. Thereupon we asked Mr. Mapes some questions of a
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general nature such as when he conducted his investigation,
how long he spent on the investigation, what others
page 65 ~ beside Mrs. Webb he investigated, and in general
what his instructions were relative to the extent
of his investigation. Mr. ~fapes seemed cooperative, but said
he could answer the questions better if he could refer to his
report; that his report was in Mr. Garnett's hands and he
suggested we go upstairs to ~fr. Garnett's office so that he
could see his report.
4. On arrival at the office of the Attorney for the Commonwealth with l\fr. Mapes we found him, Mr. Garnett, and his
secretary there and made known the purpose of our visit.
l\fr. Garnett thereupon handed 1\{r. Mapes some sheets of
paper:stapled together, which he said was Mr. ~Iapes' report
of hisj investigation of Mrs. vVebb. After some general discussio~ l\fr. Garnett said be could not permit the report to be
taken \from his office for fear that we would obtain a Subpoena(D'U.ces Tecum while the report was in 1\{r. Mapes' possession. l\{r. Garnett refused to accept our assurances that
\Ye would not obtain snrh subpoena, and we thereupon questioned l\fr. l\fapes is l\fr. Garnett's office while ~Ir. Garnett
and his secretary were both present. During· the questioning
1\fr. Mapes made frequent reference to his report, and finally
not finding a portion of it asked l\fr. Garnett where the renlainder of the report was. l\fr. Garnett thereupon produced
two additional sheets and stapled them with the set alread
previ~usly given Mr. Mapes.
5. ~his interview was concluded at about 5 :00 p. m. or
shortly thereafter. The follo,ving day, Thursday, August 31,
1961, we ·had typed out a statement based on the interview
of the previous day, and on Friday, September 1, 1961, around
11:30 a.m. we went to l\fr. Mapes' office and submitted to him
the original and a carbon copy of the proposed statement for
his signature. He read the statement which consisted of
slightly more than 1% typewritten pages of legal cap. Mr.
Mapes suggested some changes which he noted, and then we
took the original and copy from him in order to have the
statement retyped, with the understanding that he would meet
us in the Office of the Chief of Police between 1 :00 p. m. and
1 :15 p. 111. today, September 1, 1961, and that he would sign
:
the statement if the Chief of Police said he could.
page $6 ~ Copy of the corrected statement is attached hereto
1narked Exhibit "A." It was then a few minutes
before, noon, and we, the undersigned, went to lunch at a local
restaurant.
6. ~t about 12:15 p. n1. l\fr. Garnett telephoned Mr. Baker
'1

I

I
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and expressed surprise at our asking ~Ir. l\Iapes to sign a
statement without first showing it to him, 1\Ir. Garnett, and
that he had told 1\fr. Mapes not to sign the statmnent.
7. At about 1:00 p. m. we proceeded with the statement retyped as requested by :i\fr. Mapes to the office of the Chief of
Police where we found ~Ir. ~!apes waiting. A minute or two
later the Chief of Police arrived and said that he, the Chief,
had received a telephone call from lVIr. Garnett nhout an hour
ago and was asked by l\ir. Garnett not to let 1\fr. l\Iapes sign
the statement. 1\fr. Garnett said that he was leaving· town
and would not be back until Tuesday, Septen1ber 5, 1961.
8. Various phases of the statement exhibit "A'' were discussed with the Chief of Police and Mr. l\IIapes, and this last
conference was concluded 'vith lVIr. l\fapes agreeing to be
available in Court on Wednesday, Septmnber 6, 1961 at 10:00
a.m.
''TILLIA~I lVlcL. FERGUSON
RALPH T. BAI{ER

Subscribed and sworn to before me this 1st day of September 1961.
JEAN ,V. OVERl\IAN
Notary Public.
1\fy commission expires on the 8 day of Decmnber, 1962.
page 67 ~ STATE~IENT OF H. C. 1\IAPES, A LIEUTENANT IN THJ~ DETEC'riVE BUREAU NEWPORT NEWS POLICE DEP ARTl\IIENT, GIVEN TO
COUNSEL FOR THE DEFENSJi~ IN THE CASE OF
COl\til\10N"\VEALTI-I V. "\VEBB.
I, H. C. l\{apes, at the request of the attorney for the Cmnnlonwealth, did personally conduct a complete and thorough
investigation into the background of Catherine Webb pertaining to her financial status, dealings and transactions.
There was no lin1itation as to area of inquiry or time to be
spent placed upon n1y investigation. I was also requested to
include in my investigation I-:l. C. Webb, 'her husband, II. C.
\Vebb, .Jr., her son, and L. P. Heath, her father.
At the time this investigation was assigned to me by the
attorney for the Comn1onwealth I was advised that the investigation was being made with regard to an alleged s'hortage in the funds of Bowen Company, Incorporated. I inquired
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of the attorney for the Commonwealth whether I should include: in my investigation other employees or personnel of
Bowen Company, Incorporated, and was advised that for
the time being I should limit my investigation to Catherine
\Vebb and the mentioned n1embers of her familv. I was
advised by the attorney for the Con1monwealth that if he
desired investigation of any of the other personnel of Bowen
Company, Incorporated at a later date he would so instruct
n1e. I never received instructions to investigate any of the
other employees or personnel of Bowen Company, Incorporated.
I '~as not told the amount of money involved in this case,
but I; did see the arrwunt mentioned in the newspaper article.
I a1n not certain how long the investigation took, but, according to my present recollection, it was a matter of two or
three: weeks before I considered the investigation complete.
Upon the .conclusion of my investigation I prepared and delivered to lVIr. Garnett, attorney for the Commonpage 68 r wealth, a complete report consisting of ten type'vritten pages which I signed on March 29, 1961.
I was sumn1onsed as a witness by the attorney for the
Comn1onwealtl1 for the trial of the case which commenced in
the Corporation Court for the City of Newport News, Virginia. on July 27, 1961 but I was excused by the attorney for
the Commonwealth.
I commenced my vacation on August 13, 1961, on which day
I left with n1y family for Buffalo, New York returning to the
City of Newport News on August 25, 1961 and resuming my
duty on August 28, 1961. Before leaving the City on my
vacation I inquired of the attorney for the Commonwealth
whether I would be needed as a witness in the case, and was
advised by him that there was no reason why I should not
leave. the City for my vacation though the trial was then in
progress.
During the trial, and before I left on vacation, I was questioned by Mr. Baker, of counsel for the defendant, and told
him tl1a t I could not discuss the case with him except in the
presence of 1\fr. Garnett, attorney for the Commonwealth.
Accordingly, I did not discuss t'he merits of the case with 1\fr.
Baker.
l

Gi~en under my hand and seal this. . . . day of ...... , 1961.

........................
H. C. Mapes

(Seal)
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\Ve, Tanner, Eggleston and Sn1ith, Certified
Public Accountants, do hereby certify that we have
been requested to express au opinion based upon an assumed
set of facts as follows:

ASSUMED FACTS:
A business maintains a set of books consisting of usual Receipts and Disbursement Journals, General Ledgers, etc. Receipts frmn customers are in both checks and c.ash. The
firms accounts are in two banks to which deposits are made,
and major items of disbursement are made by checks drawn
on one or the other of the two bank accounts.
The firm also makes disbursements in cash fron1 a petty
cash account. The petty cash fund is maintained at a level
of $100.00 and is con1mingled with cash receipts rather than
kept separately. Disbu1·smnents in cas·h are reimbursed from
cash receipts so that each morning is started with $100.00 in
the drawer, the amount of the previous day's disbursetncnt
being replaced by an equal amount of the previous day's cash
receipts.
Records of the petty cash fund are not adequate to permit
an audit of cash disbursmnents.

OPINION:
In our opinion, the use of the method of establishing the
total receipts of this firm and cmnparing the same with the
deposits to bank accounts of the smne firm will indicate only
the existence of an unaccounted for difference in the cash accounts of the firm; however, this method in itself will not indicate the existence of a misappropriation of funds.
Moreover, where it can be determined, as assumed above,
that petty cash disbnl'sements have been made directly out
of cash receipts nnd assuming that petty cash records are not
adequate to permit auditing, it is our opinion, that it is not
possible to establish the amount of an alled'ged shortage by
using only the method of comparing the receipts and deposits
of the firm.
Given under 1ny hand and seal this 5th day of September,
1961.

TANNER, EGGLESTON AND
SMITH
By ALLEN C. TANNER
Partner.
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Subscribed to and sworn to before a Notary Public in and
for the City of Newport News, Virginia.
CHARLOTTE D.
Notary Public.
page 70

KRIM~I

~

HYPOTHETICAL BOOI(KEEPING PROCEDURES AND QlJESTION REGARDING
PROOF OF RECORD TRANSACTIONS.

HYPOTHETICAL BOOI<:I{EEPING PROCEDURES:
A business n1aintains a set of books consisting of the usual
receipts and disbursement journals, general ledgers, etc. Receipts frmn custon1ers are in both checks and cash. The
firm's funds are deposited in two banks, and major items of
disbursement are made by checks drawn on one or the other
of the two bank accounts.
The firm also makes disbursements in cash from a petty
cash fund. The petty cash fund is maintained at a level of
$100.00 and is con1n1ingled with cash receipts rather than kept
separately. Disbursements in cash are reimbursed from cash
receipts so that each morning is started with $100.00 in the
drawer, the amount of the previous day's disbursement, if
any, being replaced by an equal amount of the previous day's
cash receipts.
R.ecords of the "petty cash fund" are not adequate to perTnit ~n audit of cash disbursements.
QUESTION REGARDING PROOF OF RECORDED
TRANSACTIONS:
Based upon the above statement of assumed facts, is it possible to establish the amount of an alleged shortage of the
funds of this firm by establishing total receipts and comparing
the same
with total depoBits to the bank accounts 1
I
INDEPENDENT OPINION BASED ON ABOVE
ASSUl\IIED FACTS.
To! assume that all funds received became available for
deposit is, of course, inconsistent with the fact that a part of
cash freceived was paid out in cash through the petty cash
fund: and thus never becan1e available for deposit. Without
having all petty cash records and having such records capable
of being
~udited, it is impossible to determine the amount of
I
I
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the cash receipts paid out. It would therefore be impossible
to say what part of any difference between total receipts and
total deposits is covered by petty cash transactions.
J. F. RINDFLEISCH
Certified Public Accounant.
Newport News, Virginia
September 6, 1961
Subscribed and sworn to before n1e this 6th day of September, 1961.
J\IIARY L. TERRY
Notary Public.
My commission expires December 21, 1963.
page 71
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State of Virginia,
City of Newport News, to-wit:

I, JOHN Vv. CHURCHILL, a certified public accountant, do
hereby certify that I have been requested to express opinions
based upon an assumed set of facts as follows:
ASSU~IED

FACTS

A business maintains a set of books consisting of usual Receipts and Disbursement Journals, General Ledgers, etc. Receipts from customers are in both checks and cash. The firms
accounts are in two banks to which deposits are made, and
major items of disbursement are made by checks drawn on
one or the other of the two bank accounts.
The firn1 also makes disbursements in cash from a petty
cash fund. The petty cash fund is maintained at a level of
$1.00.00, and is comn1ingled with cash receipts rather than
kept separately. Disbursements in cash are reiinbursed from
cash receipts so that each morning is started with $100.00 in
the drawer, the an1ount of the previous day's disbursement
being replaced by an equal amount of the previous day's cash
receipts.
Records of cash disbursements from the ''petty cash fund''
are not adequate to permit an audit.

OPINION
The use of this method of comparing total receipts of this
firm to the bank deposits would indicate an unaccounted for
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differ~nce in the cash account. Since the petty cash fund
has n6 records capable of being audited part of this unaccounted for difference could be petty cash disbursements.
It is my opinion that use of this method, (comparing receipts with bank deposits) would not necessarily
page 72 ~ establish the amount of an alleged s·hortage since by
this method of petty cash disbursements all of the
cash received did not became available for deposit.

Given under n1y hand and seal this 6 day of September,
1961.
JOHN W. CHURCHILL.
State of Virginia,
City of Newport News, to-wit :
This day personally appeared before me, Jean W. Overman,
a Notary Public in and for the City and State aforesaid,
whose commission expires on the 8th day of December, 1962,
John W. Churchill, who, after being first duly s'vorn, did
make oath that the n1atters contained in the foregoing Affidavit are true to the best of his knowledge and belief.
Given under my hand this 6th day of September, 1961.
JEAN "\V. OVER~1:AN
Notary Public.
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In the Corporation Court for the City of Newport News,
the 18th day of September, A. D., 1961.

•
I

•

•

•

•

This day came again the attorney prosecuting for the Commonwealth and the defendant, Catherine Webb, together with
her attorneys, Ralph T. Baker and 'Villiam :ThieL. Ferguson,
again appeared in Court in obedience to her recognizance and
in accordance with the adjournment herein on September 7,
1961. Thereupon, it being demanded of the defendant if
anything she had or knew to say why the Court should not now
i!

I

I
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proceed to pronounce judgment against her according to law
and nothing being offered or alleged in delay thereof, it is considered by the Court that the said Catherine V\Tebb be imprisoned in the public jail and penitentiary 'house of this Commonwealth for the term of one (1) year, the period by the
Court in its judgment herein fixed and ascertained, there to be
kept imprisoned and treated in the manner directed by law
for the term aforesaid or until she be otherwise discharged by
due course of law and that the Commonwealth recover against
the said Catherine vVebb the costs of this prosecution. And
the said Catherine Webb having been on bail, no credit is allowed her for any time spent by her in jail awaiting trial on
this indictment. And it is further ordered that after the
termination of the aforesaid one (1) year term, imposition of
sentence of two (2) years be suspended, and that the said
Catherine V\Tebb be placed on parole under the care of the
Parole and Probation Officer of this district upon condition
that she not violate the laws of this or any other State or
subdivision thereof or of the United States of America for a
period of four (4) years from the date of her release and that
she be of peace and good behavior and that she cmnply ,·~.rith
all the rules and regulations required by the Parole and Probation Officer of this District. It is further ordered that the
said Catherine "\:Vebb, upon l1er release from the state penitentiary, report forthwith to the Parole and Probation Officer
of this district. To the entering of which said judgment the
said Catherine Webb by counsel, excepted. Thereupon, on
motion of Catherine 'Vebb, by counsel, and she
page 75 ~ asking· for thne to apply to the Supreme Court of
Appeals of this State for a writ of error to the
judgment aforesaid, it is ordered that execution of the judgment aforesaid be postponed until the 17th day of Noven1ber,
1961. Thereupon, the said Catherine Webb with Lloyd P.
~eath and Belle P. Heath, (who justified on oath as to tl1eir
suffi-ciency), her sureties, here in open Court acknowledge
themselves to be jointly and severally indebted to the Commonwealth of Virginia in the sum of $4,000.00 each, of their
respective goods and chattels, lands and tenements to be levied
and to the use of the Commonwealth rendered, hereby waiving
the benefit of their respective hmnestead exemptions as to this
obligation. Yet upon this condition, that if the said Catherine
Webb shall personally appear here before this Court on the
17th day of November, 1961, to answer and submit to the
judgment this day pronounced and entered against her, shall
surrender herself into custody and shall not rlepart thence
without leave of the ,Judge of this Court and shall appear at
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any time or times to whic'h the execution of the aforesaid
judg·ment may be further postponed, then this recognizance to
be votd, otherwise to remain in full force and virtue .
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Filed 11/15/61.
F. B. BARI-IA}I, Clerk.

I
II

NOTICE O:B, APPEAL AND ASSIGNMENTS OF ERROR.
To F.! B. Barl1am, Clerk of the Corporation Court for the City
of Newport News :
Counsel for Catherine '\Yehb, the defendant in the above
styled case in the Corporation Court for the City of Newport
News, 'Tirginia, hereby give Notice of Appeals frmn the judgnlent entered iu this case on SeptCinber 18, 1961, and set forth
the following Assignments of Error:
1. That the Court erred in denying Defendant's ~lotion to
Quash the Indictment for failure of the Commonwealth to
granti Defendant a preliminary hearing in violation of the
Constitutional guaranties of due process of law and equal
protection of law as afforded by the Constitutions of the
United States and of the Cmnmonwealth of Virginia, said
motion being made prior to arraignment and being renewed at
various stages of the trial;
2. That the Court erred in receiving circmnstantial evidence over the objection of Defendant as to how the crime of
cmbez;~leinent might have hecn conunittcd without firf-:t requiring proof of the Corpus delicti;
3. That the Court erred in receiving- evidence over Defendallt 's objection, whic'h evidence went beyond the scope of
the Bills of Particulars, especially with regard to the alleged
short~ge by accounting periods as testified to by the witnesses
Whit~ side and Freeman ;
4. That the Court erred in receiving certain opinion testimony over the Defendant's objection from the witnesses
"\Vhiteside and Freeman, which testimony went to the ultimate
facts ~nd conclusions, the determination of which was solely
i,
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within the prerogative of the Court as the trier of
the facts ;
5. That the Court erred in denying Defendant's
l\Iotion to strike the evidence purporting to show an act or
acts of embezzlement occurring more than six (6) months'
subsequent to January 1, 1952, in violation of Section 19.1-168
of the Code of Virginia;
6. That the Court erred in denying Defendant's l\iotion to
strike the evidence purporting to show acts of e1ubezzlement
occurring prior to the year 1954, being the year Bowen Company, Incorporated was iucorporatecl;
7. That the Court erred in nwking a finding of guilt solely
upon circurnstantial evidence by basing inference upon inference as to the essential elenwnts of the crime of ernbezzlement with regard to whieh there was no direct evidence frorn
which an inference might properly be drawn;
8. That the Court erred in permitting the Attorney for
the Commonwealth to suppress certain evidence in the form
of a report prepared by Lieutenant H. C. 1\:Iapes, and perrnitting the Attorney for the Cmnmonwealth to interrupt, argue
with and otherwize divert defense counsel during the course
of the trial, and to advise or· coach witness during crossexamination, and to allude to the failure of Defendant to take
the witness stand, with the result that the record, when viewed
as a whole, shows that Defendant did not have a fair and impartial trial ;
9. That the Court erred in denying Defendant's 1\'Iotions
for an order requiring the Attorney for the Commonwealth to
produce the report n1ade by Lieutenant H. C. l\lapes, and
erred in denvirur Defendant's l\Iotion for a continuance in
order that fhe said H. C. 1\fapes could be produced as a witness
on behalf of Defendant:
10. That the Court erred in denying Defendant's 1\fotion
to strike the testimony of the witness ~.,reeman for the reason
that any conclusions drawn from his testimony as to the existence of a shortage are disclosed by his evidence to be based
upon an insufficient examination of the records;
11. That the Court erred in denying Defendant's
page 79 ~ 1\T otion to strike the testimony of the witness
\Vhiteside for the reason 1hat anv conclusions
drtnvn frmn llis testimonv ::\8 to tlle existence of shorta~re are
disrloserl hy his evidence to he based upon an insufnciPnt
exnn1inntion of the records :
12. That the Court erred in refusing to grant Defendant's
1\iotion to dismiss the indictment at the completion of the
Commonwealth's case on the grounds that the evidence, when
page 78
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viewed in its entirety, was insufficient to make out a prima
facie case against the Defendant, and for the reasons stated
in open court;
13. That the Court erred in refusing to grant Defendant's
:LYiotions to dismiss the indictment at the completion of the
entire case on the grounds that the evidence, when viewed
in its entirety, was insufficient to support a finding of guilt
beyond a reasonable doubt, and for the reasons stated in open
court;
14. That the Court erred in refusing to grant Defendant's
l\fotion to set aside the Court's verdict of guilty as being
contrary to the law and evidence, and to enter a judg~nent of
not gi1ilty or to order a new trial upon the following g-rounds,
in addition to the grounds heretofore assigned in open court,
to-wit:
(a) The evidence fails to establish the Corp1ts Delicti;

(b) There is no evidence that legal possession of the funds
allegedly stolen was ever placed in Defendant's hands in a
trust capacity.

"'\VILLIAl\f lVIL. FERGUSON
RALPH T. BAKER
Counsel for Catherine Webb .
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pag-ei 3 ~

(The defendant was duly arraigned and entered a plea of
not guilty.)
The Court: She pleads not guilty. Do you waive the jury
and subn1it all questions of fact involved to the Court for

decision~

The Defendant: Yes, sir.
The Court: You do. All right, let the record show that.

•

•

•

•

•

•

•

•

•

•

I

page) 5 ~
!

42

Supreme Court of Appeals of Virginia
Vernon E. 1¥ornharn.

The Court: Have you any other witnesses now in the
courtroom, 1\{r. Garnett; are they all out¥
Mr. Garnett: Your Honor, my witnesses were all listed
and called, and I believe all sworn and have been e.xcused on
motion.
I might add in view of Mr. Baker's motion that these 'vitnesses which I have indicated would be late. I have advised
them and I have advised all other witnesses not to come into
the courtroom until they send word to me that they are here
because the 1vitnesses would undoubtedly be used. Ifowever,
if someone should slip in ·and I not know of it, of course it is
discretionary. I have taken every precaution.
The Court: What are the names of the witnesses who may
come inY
1\'Ir. Garnett: The only ones I know of who may come in
would be Lt. Mapes-

•

•

•

•

•
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•

page 10 ~

•

VER.NON E. WORNHAM,
called as a 'vitness on behalf of the Commonwealth, having
been first duly sworn, was examined and testified as follows:

DIR.ECT EXAl\iiNATION.
By Mr. G~rnett:
Q. Give your name, please 7
A. Vernon E. Wornham.
Mr. Garnett: Your Honor, I have certain drafts of checks
that have to be identified by this gentleman. I have passed
then1 to counsel for the defense and they are lookpage 11 ~ ing a.t them.
The Court: All right, sir.
~Ir. Baker : If the Court please, at this time, in connection
with these drafts or checks which have been handed to counsel
for the defense to examine, they have been examined, and an
examination of the stack generally has been made by the defendant. I presume tha.t this witness is here for the purpose of
identifying C.R. T. checks paid, I presume, to W. C. Bowen
Company, Incorporated. There is nothing in the bill of par-
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Vernon E. W ornham.
ticul~rs

a.lleging any of these checks were misappropriated.
I may be anticpating a little bit but I am trying to save a
little time. This evidence can only be circumstantial evidence
of the manner in which an alleged offense was concealed.
There is no charge that any part of this was mis·appropriated.
I submit the burden is upon the Commonwealth to establish
the co·rpus del·icti or the body of the crime itself before introducing circumstantial evidence.
The Court: The burden is on the Commonpage: 12 ~ wealth, that ~s right.
·
~Ir. Baker: But the burden is ·also upon the
Comfuonwealth to prove the crime before proving circumstantial evidence, not how it n1ight have been con1mitted; and I
object to the order of proof, if your Honor please.
The Court: You take the overall proof. I don't know what
it is,; I haven't heard anything. As far as the Court is concerned all he has told me is that they ·are identifying some
material. I don't even know 'vhat it is.
Mr. Baker: I understand, sir, and that is the reason I
prefaced my ren1ark that I was probably being premature in
that I w·as trying to save thne if it can be agreed; however,
if tha.t is the Iuatter t.hat this witness will be testifying, then
I would think the objection at this time is well taken. Otherwise. I will make the objection when~Ir. Garnett: I will stipulate he is going to identify checks.
l\1t. Baker: Yon stipulate he is going to identify checks that
she is not accused of misappropriating or convertpage 13 ~ ing to her own use Y
l\Ir. Garnett: I am not called upon to answer
that.
l\1r. Baker: I will wait until it becomes clear and make the
objection, because I do not feel the Commonwealth is permitted to introduce evidence of a circun1stantia.l na.t.ure as to
how a crime might have. been committed without proving that
·a crime has been committed. How can that be established by
circumstantial evidence unless the crin1e has been committed~
:Mr. Garnett: I would just say that to attempt to answer
that: would only lend to it the dignity to whieh is does not
deserve.
By Mr. Garnett:
·Q.r 'Viii you state your name, please.?
A~ ·vernon E. 'Vornham.
Q~ 1\{r. Wornbam, where do you live?
Ai Chesapeake Avenue-701 Ches·apeake Avenue, sir.
I
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V enwn E. TV ornham.
·Q. And what busines or occupation are you engaged Y
A. Chief clerk, Citizens Rapi<l Tra.nsit Con1pany.
page 14 ~

•

•

•

•

•

1Yir. Baker: Now, if the Court please, I am perfectly
capable of stating to the Court anything I wish to say to the
Court without the attorney for the Conunonwealth.
Inquiry was 1nade of whether I desired that these checks
be identified individually, and I advised the attorney for the
Commonwealth that any checks that he contends
page 15 ~ this lady misappropriated I want hhn to identify
individually, and that is the only request I have
made. Aside fron1 the a.sstuuptions that I made in connection
with the prior motion I have no knowledge of what the attorney for the Commonwealth proposes to do.
I believe my assumptions are correct. He doesn't know that
they areThe Court: Let's proce.ed.
1\ir. Garnett: I an1 offering thmn for purposes of identification only.
The Court: All right, you are offering them anyway to be
identified.

•
page 16 ~ By Mr. Garnett:
Q. 1\1:r. V{ ornhan1, I hand you herewith a check
dated January 11th, 1956 payable toW. C. Bowen Company
drawn on the Citizens Bank executed by-which I can't readassistant secretary and chief clerk countersigned. It is Check
Number 26, and it is in the amount of $1,138.33. I ask you
whether or not you can identify that check.
(Handed to the witness for examination.)
A. Yes, sir.
Q. Was that a check given to Bowen Company or not?
A. Yes.
The Court: Let me see it, will you please Y
(Shown to the Court for examination.)
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l~V ornham.

The Court: For the purpose of identification mark this
one Number 1, please..
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By ~fr. Garnett:
·Q. '~Ir. '" ornham, at the request of someone on behalf of
someone for the Bowen Company, perhaps Mr. "Whiteside,
did you pull or cause to be pulled from your files the checks
drawn by the Citizens Rapid Transit payahle to the Bowen
Company for insurance companies for the years 1956, '57 and
'58?
A. Yes, sir, I think those were the years. I don't have them
with me, but I remember I picked out those checks.
I

The Court : '56, '57 and '58 you say f
l\ir. Garnett: Yes, sir.
By :Nir. Garnett:
Q. ,Did you pick them out?
A. Yes, sir.
Q. Did you do them yourselft
A. Yes, sir.
page 19 ~ Q. So far as you know did you pull all of the
checks from your :file that were payable to the
Bowen Company for insurance premiums for those years I
have just inumerated.
A. Yes, sir.
1

1

The Court : All the insuranc~ premiums?
Mr. Garnett: All of the checks made payable to Bowen
Company by the Citizens Rapid Transit Company and for
insurance premiums for the years '56, '57 and '58-that was
my s~aten1ent-a.nd I understood the witness to sayA. ;Yes.
Bv Mr. Garnett:
~Q. :"Yes." Mr. Wornham, speak up so Mr. Ferguson and
we min also hear what you have to say here, and Mr. Baker
in th~ back. Now, I have these separated by years. Mr. Worn-
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Vernon E. W ornham.
ham, is it possible that you may have missed a check or do
you believe that you pulled all the checks?
A. I think I pulled them all. I wouldn't swear to it.
Q. I understand.
A. I could have missed some but I don't think so.
Q. I understand. Now, I have these separated by years. I
hand you a packet of checks and ask you if you
page 20 ~ would, please, examine those checks and see
whether or not they are the checks we have just
been discussing ·and which you pulled from your file.
(Packet handed to the witness for examination.)
A. Yes, sir, I pulled these.
Q. For t.be record, these are for the year 1956?
A. '56.

The Court : All for 1956?
J\IIr. Garnett: Yes, sir.
By ~Ir. Garnett:
·Q. Now, Mr. Wornham, I hand you a packet of checks, the
first being dated January lOth, 19'57, and ask you if you pulled
these checks and were they the checks for the year 1957 to
which we have just referred.
(Handed to the witness for examina,tion.)
The Court: Identify that bundle for 1956.
lvir. Garnett: Yes, sir, I am going to hand them all to the
Clerk, and I would suggest that he just go through them and
number them 1, 2, 3, 4 and so in line for identification .

•
page 21

~

•

•

•

•

•

The Court: Let him mark them.
1\ir. Garnett: He has already 1na.rked the top one. I n1ight
suggest, Mr. Clerk, you just write identified.
By Mr. Garnett:
Q. Can you identify these?
A. Yes, sir.
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Mr. Garnett: This, your Honor, are the checks for 1957.
The Court: That is all of '57 Y
The Witness: Yes, sir.
By !vir. Garnett:
Q. Now, Mr. W ornham, I hand you a packet of checks the
top one dated January 16th, 1958, and ask you to look at those
and tell me whether or not they are the checks for 1958 to
which 've have just ref erred.
(!landed to the witness for examination.)

A. Yes, sir, these are the checks that I pulled .

•

•

•

•

•

•

•

•

page 22 ~

•

By l\Ir. Garnett:
·Q. You can identify these T
A. Yes, sir.
Q. Now, J\tlr. Wornham, I believe I asked you so far as you
know are these all tl1e checks that were paid to Bowen Company by the Citizens Rapid Transit Company for those years
for payment of premiums.
A. ,They are all that I could find.
Q. Now, was each of these checks paid to Bowen Company
and received baek to your office in the regular course of business¥
A. They came back through the bank, yes, sir.
~fr~

Garnett: All right., sir, answer one of these gentlemen.

(The checks were received and m·arked Commonwealth's
Exhibits Ntnnbers 1 through 99, for Identification.)

CROSS EXAMINATION.

Mr.

By
Baker:
Q. iMr. W ornham, what means did you use of identifying
these checks among all the checks written by Citizens Rapid
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Transit during· the years in question as being insurance
checks?
page 23 ~ A. That is all we paid the Bowen Cmnpany with
was insurance checks.
Q. How do you know~
A. Because I make them out.
Q. You n1ake out all of the checks for Citizens Rapid
Transit?
A. Yes, sir.
Q. \Vho n1a.kes out the checks when you are on vacation~
A. I make them out before I go and when I come backQ. The amount is filled out alsot
A. There isn't any made out "'hile in my absence.
Q. You mean C.R. T. pays no billsA. No, sir, I didn't say that. I said to Bowen Company.
Q. \Yell, that is an assumption on your part rather than a
matter of knowledge~
A. No, sir, it is not an assun1ption. I handle the insurance
account.
Q. Sir?
A. I handle the insurance account.
Q. But it is an assumption on your part that there were no
checks writte.n to the Bowen Company, at least, sometime
when you are vacation for some purpose other
page 24 r than insurance at any time'
A. (Pause) No, sir, we haven't paid one coinpany anything except insurance 'vhile I was on vacation, while
I was away.
Q. You arc just the chief clerk. 'V ere you also the chief
bookkeeper? You don't keep the. books, do you?
A. No, sir.
Q. Somebody else keeps the books?
A. Yes, sir, C. T. Daniels checks the books.
Q. Who keeps them Y
A. He does.
Q. Mr. Daniels keeps the books?
A. He is the comptroller and auditor.
Q. Well, who posts to the books the daily items that come
up to be posted to your books t
A. The auditors. It is not posted daily. It is done n1onthly.
Q. FrOin whose records do they do the posting, do you
know?
A. Mine.
Q. Are you the only person whose records they post from?
A. The only records that are kept is what I keep there.
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Q. '\'ell, I thought you suggested that Bowen
Company n1ight pay somebody-! 1nean that C.R.T.
1nay pay something while you are on vacation, that
items would be paid by somebody else¥
A. I would fix it up when 1 got back. I au1 the only one
who handles the vouchers. All of those checks are signed
bv n1e .
., Q. I noticed that, sir. Are you positive that C.R.T. had
no financial dealings with Bowen Company except insurance 1
A. If you are going to separate one cmnpany from Bowen
we pay 1nany but we don't pay Bowen Company any money
except insurance.
Q. Have you ever paid Bowen Con1pany anything at l\Ir.
Bowen's direction that is actually due to 1\fr. Bowen?
A. (Pause) Just the expense account he had when l1e was
on co1npany busines~. That docsn 't go to the Bowen Cmnpany though.
Q. 1\Iy question is whether you ever n1ade a check payable
to Bowen C01npany, Incorporated, in payment that was actually paid out of ~f r. Bowen's pP-rsonal account.
A. It ronld happ(~ll. Yes, si 1·, it could happen, hut I don't
recall a case right now.
Q. Bnt. yon don't deny that it docs happen?
A. (Pause) No, I don't deny that it docs but I don't
rememberpage :26 ~·
Q. As a matter of fact, 1\ifr. vVornhmn, you
nnder~tand that 1\Ir. Bowen is in a higher personal
income tax bracket than the corporation, don't you 'f
A. I don't know anything about 1\:ft·. Bowen personally.
Q. "'\Yell, you know it by reputation, do you not, sir'
A. No, sir, I wonldn 't like to say.
page 25

~

}.£r~ Garnett: I do not think that is material.
The Court: If you don't know, wl1y, say you don't know.

A. No, sir.

By

}fr. Baker:
·Q. "That is 1\fr. Bowen's position with C.R.T., 1\Ir. vVornham?
A. )-T e is treasurer.
Q. il\fr. Bowen is treasurer of the Company?
A. IYes, sir.
Q. !And how ]ong- l1as he occupied that position?

50

Supreme Court of Appeals of ·virginia

V ern.on E. fV ornham.
A. I couldn't say definitely but he was assistant secretary
when they shifted titles here, oh, I'd say about four years
ago. I couldn't say definitely whether it was or not.
Q. But to your best recollection he has been
page 27 ~ treasurer of the Company for the past four years f
A. Yes, sir.
Q. That would be back into 1957 then?
A. Yes, sir, I think so.
Q. '\Vhat are his duties as treasurer of C. R. T. Is he the
chief finance officer of the corporation~
A. You have to ask Mr. Phillips that. I conldn 't tell you,
because he is on the board of directors. I couldn't tell you.
Q. I-I ow often does the board of directors n1eet?

l\Ir. Garnett: Judge, I (lo not believe now this is cmnpetent testhuony on the issue of identification of these
checks whether the directors e\·er Ineet or not.
The Court: I don't know, sir. I don't know what he is trying to prove. I have no wny-go ahead.

By ~fr. Baker:
·Q. How often does the board of directors 1neet f
A. Ordinarily they Ineet twice a month. Sometimes they
have special meetings.
Q. So they n1eet a mininnun o•· normal standard twice a
n1onth plus special 1neetings 1
A. Yes, sir.
page 28 ~
Q. Do you attend those tneetings?
A. No, sir, I am not on the board.
Q. Is Keith lfcl\furran on the board f
A. Xo, sir.
Q. Is Louis 1\frl\lurran on the board?
A. Yes, sir.
Q. And what is his position with the corporation?
A. He is secretary.
Q. Is 1\f r. J. A. Daniels of the accounting firm of Daniels
and Freeman also on the board f
A. Yes, sir.
Q. And that is the firm that is your auditors and does
the posting of your books and your bookkeepers?
A. Yes, sir.
Q. Now, you say that you 'have handled the insut·ance
account?
A. Yes, sir.
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Q. For C.R.T.?
A. The paying of the bills.
Q. How many different insurances were there that you were
paying bills on, Mr. \Vornham 1
A. (Pause) I'd say there is around six to ten a year, but
they are paid-smne of them are paid monthly and others
are paid annually.
Q. You mean six to ten different coverages afpag·e 29 r forded by six to ten separate policies of insurance,
·
is that what you mean Y
A. Yes. sir.
Q. vVell, can you tell us which of those were paid on a
monthly basis?
A. Well, some of those checks cover insurance that is
hospitalization-

Q.

~ir?

A . ...;.._and the 'veekly benefits is combined in some of those
checks there. Then the liability is a montl1ly c.heck. Workmen's Compensation are annual. All the liabilities are Inonthly checks.
Q. Well, did youA. (Continuing) And then the excess liability is a monthly
check, Fire and ·wind is based on an annual premium. That
is handled separately too.
Q. Well, did you indicate that some of these checks would
be a lumping· of the con1bined premiums or n1onthly prenriunls due on several of the different coverages Y
A. Yes, some of those checks cover two policies, not n1any.
1\fost of then1 are individual policies.
Q..A.nd some of then1 cover three policies?
A. (Pause) No, I think two is the most in anyone. It
could have been combined in one month maybe, but it wouldn't
be a regular thing-.
page 30 ~ Q. But as a general rule, Mr. Wornham, the
amount of the monthly premiums was a recurring
item so that the an1ount paid for your liability insurance in
March would be the sa1ne amount that you would pay in April
and aP,.ain in May, is that right, sir?
A. No, sir, because it changed the first of April. The
policy\changed.
Q. 0f what year?
A. from April on would be the same-yes, sir, except-but
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those premiums were set up in the policy where there is a
variance of some, maybe odd cents, to \vork out the annual
premium.
Q. Did they change on April of every year or some particular year~
A. No, they change the policy every year; not all of them
but som.e of them.
Q. vVell, then from April to April the amounts payable
monthly would be the same on each of the policies~~
A. Not all the policies, no; just some of them are figured
on a different basis.
Q. Oh, some of the policies the monthly premiums would
have been the same for twelve n1onths ~
A. Your excess liability is figured on a monthly revenue
basis.
Q. So that that is taking the assumption-let us
page 31 ~ assume, for instance, that the monthly premium on
the liability policy was $3,000.00 for April. It
would be $3,000.00 for ~fay and for June and until the change
in premium was effected by the con1pany on the renewal date
of the policy, is that right¥
A. On which policy did you say?
Q. The automobile liability policy.
A. I said that was figured on the revenue-excess liability.
Q. All right, what was some of then1 that 'vere not even?
A. Fire and wind is figured annually, and our 'Vorkmen 's
Compensation and general liability was regular premiums
each month.
Q. vVha.t I am driving at, ~fr. \Vornham, as I have noticed
from a cursory examination of these checks, there are many
checks in there for the same amount.
A. Sure.
Q. That is a cust01n, isn't it?
A. Yes, that's right. Some of them are the same thing for
twelve Inonths except the last n1onth, and there is an adjustment on the last month's premium at the end of the policv
period.
·
Q. Now, in handling tl1is insurance account for C.R. T.
with Bowen Company, who did you handle it with
page 32 ~ at Bowen ·Company?
A. Who?
Q. Yes, sir.
A. What do you mean who did I handle it with?
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Q. Well, who in any handling that was involved, who represented Bowen Company in these handlings f
A. Do you 1nean now in taking out the policy or the payments or what are you g·etting at 1
Q. All ofA. Mr. Bowen handled the policy and Keith McMurran.
They handled the naming of the policy, taking it out and
agreeing on the premiums.
Q. ~fr. :NicMurran and l\1r. Bowen were the ones?
A. l\fr. l{eith l\fcniurran.
Q. l\Ir. I\:eith :J\:Icl\furran and-

The Court:

l\Ir. Keith l\fcM:urran?

I

By :Mr. Baker:
Q. _;_1\ifr. Bowen were the ones who, in effect, sold you these
policies and fixed the premium and decided between the companies they saw fit~
A. T·hat's right.
Q. Did they do that annually or just once?
A. They do it annually.
Q. Now, in the event of day-to-day or month-topage 33 ~ n1onth question on your part concerning the status
of the account, who did you contact in order to
receive clarification on the status of the account?
A. I called l\Trs. "Tebb or ~fr. Keith l\{cl\furran.
Q. Well, did 1\Irs. ebb attempt to satisfy you with regard
to the status of the account wl1en she could f
A. She usually did, yes, sir.
Q. And when she could not satisfy you with regard to the
status of the account what happened then~
A. She took it up with 1\fr. J{eith l\fclVIurran.

'V

l\1r. Garnett: Just a minute, 1\fr. Baker. Just a minute, if
you will, please?
The Court: He ·has an objection.
l"Ir. Garnett: Your Honor, I might suggest to the Court
that this witness was produced by the Commonwealth for the
purpose solely of identifying certain checks.
No,v, counsel has gone far beyond that realm in the exanlination of this witness. I would suggest now that this witness i~ now a witness for the defense on any matter not pertaining to the identification of the checks and that Mr. Baker
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be not allowed to cross-examine him hut to handle him as
he would handle his direc.t-examina tion.
page 34 ~ The Court: Well, I don't know w·hat Mr. Baker
is driving at unless he is attempting to show something about the identification of the checks.
Mr. Garnett: I don't think it is material. I made my
objection earlier.
Mr. Baker: I understand, if the Court please, that I make
him my witness for matters not germaine to the direct-examination, subject, however, to contradicting him, because I
certainly feel that the man-! have the privileg·e of examining him as an adverse witness.
Mr. Garnett : He certainly isn't adverse.
The Court: I don't know how you could say be is adverse,
Mr. Baker.
Mr. Baker: In the first place, I have not asked any improper questions or that would not be proper for direct-examination.
The Court: I think they are far beyond identification.
That is all we asked him about.
Mr. Baker: I think that is true, but I run trying to get
from this witness matters of importance to the
page 35 ~ defendant, and I do not think that I a1n limitedThe Court: If you want to make him your own
witness you can do it.
~{r. Baker: I understand that when I go beyond the lin1its
of direct-examination I make him my witness and I am
bound by what he says unless I can contradict it. I understand that.
By Mr. Baker:
Q. When ~Irs. V\7 ebb could not clarify the account to your
satisfaction herself, and I believe you have just said you referred the matter to Keith 1\icJ\{urranA. Yes, sir.
Q. And was I{eith 1\icMurran able to clarify fhe status of
the account when it was referred to him on ali occasions that
you can recall f
A. I know he did. All that I know of.
Q. Is this or is this not something, according to your recollection, stretching back through the years '56, '57 '58 and
up through the time of Mrs. Webb's leaving the employment
of Bowen!
A. State that again, I didn't catch your first part of it.
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Q. 'rhe testimony you have given about questions concerning the status of the account and the
practice of Mrs. vVebb to clarify those questions
for you or to refer the 1natter to ~fr. McMurran for clarification if she was unable to do so, is that the time covering
the period fron1 '57,-'56, '57, '58 and up to the tin1e she left?
A. She was most cooperative, yes, sir. I never had any
trouble getting n1y answer as to insurance from her.
Q. And if she could not give you the answer she would refer
you to l\fr. l\Icl\furran and he was able to?
A. \Veil, lots of thnes she called me back or he would call
n1c, one or the other.

page 36

~

Mr. Baker: I think that's-just a minute. I believe that
is all,, 1\Jr. 'Voruham. Answer the attorney for the Con1n1onwealth.

page 38

•

•
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•
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•

~

GORDON 1\:I. I-IOPKINS,
called as a witness on behalf of the Coinmonwealth, having
been first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Garnett:
Q. Would you state your natne, please 1
A. Gordon M. Hopkins.
Q. And where do you live, J\tir. Hopkins Y
A. 48 Elm Avenue.
Q. Is that in Newport News?
A. ·Yes, sir.
Q. \\That is the name of your employment or occupation?
A. I am employed by the First National Bank of Newport
News as cashier.
page 39 ~ Q. How long have you been associated with the
:
bank?
A. A little over twenty years.
Q. ~believe, 1\rir. Hopkins, that you were served a subpoena
duces ;tecum to bring a certain deposit slip dated, I believe
f

!
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in February, the 6tlt, 1959 for the Bowen Cmnpauy, is that
correctf
A. That is correct.
Q. Do you have with you here to produce in court that deposit slip~
A. I have it here in my hand.
(Document produced by the witness and shown to counsel
for examination.)
lVIr. li'ergusou: If your I-Ionor please, we object to this
being offered unless it is subject to being later tied in with
the charges in this indictment.
Mr. Garnett: I haven't offered it.
The Court: It hadn't been offered yet, sir.
Bv 1\fr. Garnett:
"'Q. l\Ir. I-Iopkins, is this deposit slip that you have just
Landed n1e part of the records of the First National Bank¥
A. That is correct.
The Court: That is correct~ Say it louder
so the court reporter can hear you, please.
The ''Titness: That is correct.

page 40

~

By ~Ir. Garnett :
Q. \Vhat does this deposit slip disclose; what does it nwan ¥
A. It discloses that a deposit was made by Bowen Company on February the 6th, 1959. The deposit shows:
Currency of $10.00; silver of $1.03; a check deposited on
68/718.
Q. \Veil, without reading all those things that are listed
down below the currency and coins, what does that mean~
A. They represent checks that were deposited to the account of Bowen Company drawn on these identified banks
by the numbers.
Q. Now, would you recite the date shown on that deposit
slip?
A. This was received on Friday, p.m., of February the 6th,
1959.

Q. Now, on the left side of this deposit slip as you face it,
and written down the mal'gin whicl1 says: ''Please do not
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write in this space," are certain figures. Now, would you read
those figures, please-letters and figures"?
page 41 ~ A. "F.N.B.", which stands for "First National
Bank, '59," which is for 1959, a transaction which
is Number 594, February the 6th, the an1ount $569.64'l,he Court: Is that the total deposit or wha.t?
The Witness: This is our-the Bank's validation of this
deposit.
The Court: All right.

A. (Continuing) Showing the Bank's machine record. \Ve
have received this and validated it.
The Court: This is your validation. That is the same
n1nnber. Is it the same as that over there~
The Witness: This is the same number right here. (Indicating) It was taken in by Teller 3. It shows $10.00 in cash
and $1.03 in cash in the Bank's records; because we need
this for the Teller to balance with our proof department.
~Ir. Baker: I didn't hear that, I'm sorry.
The Court: (To the reporter) Read it back to l1im.
(The court reporter read the ans"\ver.)
The Court: All right, 1\tir. Garnett.
page 42

~

By 1\tir. Garnett:
Q. Now, ~{r. Hopkins, I believe you spoke of a
transaction number. Now, which is that on this deposit slip 1
A. "594. ''
Q. Now, if on occasions someone brought a deposit slip
to the Bank in duplicate do you verify the duplicate and give
it back to them as a receipt~
A. We do. And the same number should appear on the
duplicate, "Number 594'' in this instance.
Q. So if there were a duplicate of this deposit slip it would
have "Number 594" on it, is that correct~
A. •That is correct.
I

1\fr. Garnett: I would like to have this marked for identificatibn.
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(The document was duly marked for identification.)
Mr. Garnett : Answer one of these gentlemen.
CROSS EXAMINATION.
By

~~r.

Baker:
Q. ~:Ir. Ifopkins, if there should be a deposit
page 43 ~ slip "rhich is not a duplicate of this with the Bank's
stan1p on it that you have read indicating transaction Number 594, what would that indicate to you, sir, if you
know?
A. If there was not a deposit~
Q. No, sir, I said if there is another deposit slip or an
apparent copy of a deposit slip 'vhich is not a duplicate of
this but still bearing transaction Number 594, would that
indicate anything to you?
A. If I may asswer that in this manner: That numbers of
our customers will bring in duplicates of the deposit which we
will run through our machine next after we stamp tl1is whieh
is an exact copy appearing on the bottotn of that, and would
only be the amount of the total of the deposit.
Q. That is a customary practice in your bank~
A. That is customary. Now, we issue a receipt to the
customer and the total amount would be on that deposit.
Q. Do I gather from you that that is a frequent oceurrence among the customers of the bank 1
A. "'\Ve issue a receipt also which only shows the totalQ. I'm not talking about the receipt now. I am talking
about the deposit slip.
A. Also-now, do you meanQ. I mean a printed form exactly on the same form sueh
as this.
page 44 ~ A. Yes, any numbers of our customers will have
an item, a duplicate deposit like that.
Q. But I an1 askin~ you about a printed form such as this
in which it is not a duplicate but still bears transactions for
Number 594 stamped in the same manner here.
A. It's bound to be a duplicate if it is stamped "594," rol·responding with the date, with the year, date anrl so forth.
Q. Unless somebody made a mistake?
A. (Pause) I don't see how-machines will-I won't say
at the moment, but our machines-we have traced many many
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items and that transaction number is our lead and guide for
doing it.
Q. But either your teller or the machine one is in error
if there is in existence a slip of paper printed just as this
which is not a duplicate of this transaction bearing Number
594, is that right, sir f
A. Well, it would bear transaction Number 594 and the
total of that deposit.
Q. The total only?
A. The total only.
Q.
ell, I am talking about your teller would not receive
a blank sheet of paper now, would he?
A. They are not supposed to.
'.
Q. So, I say, unless there is an error on the part
pag-e 45 ~ of your teller or the machine failed in that
particular occasion you would not find another slip
like this bearing your transaction "594" for that year and
day, would you; that is different from this?
...f\. It is bound to be a copy of this to coincide with it.
Q. "\V ell, I am putting to you the hypothetical question if
there. be in existence one which is not a copy of this but
nonetheless bears your bank stamp in the same manner and
the same transaction number, transaction Number 594, would
that not indicate to you that either your machine is wrong
or your teller had made a n1istake?
A. (Pause) No, because we validate these deposits in the
manner that I have described.
Q. If it is done properly?
A. That is correct. NowQ. "\Yell, are you telling me there could not be such a paper
in existence different from this but still bearing transaction
Number 594?
A. Corresponding to that same date, tl1e whole manner
which will appear on that duplicate : ''The First National
Bank, 1959, February 6th and the total f I won't say that it
can't happen but it \Yould be mighty hard for it to happen.
Q. Isn't it true that it can also happen that your teller
could 'have made a mistake or your machine made
page 46 ~ a mistake; isn't that true, sir?
,
A. (Pause) It's boundQ. You have been testifying today, Mr. Hopkins, about the
usual. course and the usual procedure?
A. Tha.t is correct.
Q. f\nd your testimony is based upon the assumption of

''r
1

1
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the consistent accuracy of your machines and the continued
following of instructions by your tellers, isn't itT
A. That is correct.
Q. Then I put the question to you again: If there be in fact
in existence on the First National Bank's printed deposit
fot'lll-slip-anothcr slip which is not a duplicate of this but
which nonetheless bears the same date on the bank stmnp and
the san1e transaction number, does that or does that not indicate to you that the teller's work on that particular transaction was not accurate in accordance to instructions, or that
your machine was out of order, one or the other f
A. No, it does not.
Q. "\Vl1at does it indicate to you, sir?
A. It would indicate to n1e tl1at the duplicate of that will
bear the fact that the machine is out of order.
Q. Vl ell, you don't deny the possibility of the machine
being out of order T
A. I do not.
page 47 ~ Q. And the n1achine device is an auton1atic nunlbering device by inserting it in the machine f
A. That is correct.
Q. And you do know that they do get out of order, don't
thevf
A. That n1achines do get out of order.
Q. And you don't know w·hen and if it stan1pecl the same
transaction twice, do you?
A. I couldn't say that.
Q. Now, if all of the bank's employees are doing what they
are supposed to do when it con1es to the end of the day eacb
item of each transaction is subject to proof in detail or proof
in total only?
A. I can ·explain it probably by saying this. The teller will
take in this deposit represented by checks and cash.
Q. Uh-huh.
A. Validate the receipts and so forth. He retains the cash,
the items of the deposit, and the tickets of the deposit goes to
your proof department. Then they are processed from the
proof department to the various parts they they go to.
Q. How is it handled if instead the entire proceeds of the
check is deposited a part of it is deposited and a part of it
is returned to the bank n1essenger or somebody
page 48 ~ in cash?
1\.. \Vhat is your question again?
Q. How is it routinely handled if instead of the entire

Catherine "VVebb v. Commonwealth of Virginia

61

Gordon M. Hopkins.
proceeds of the check or checks being· deposited a portion of
the proceeds of the checks themselves are returned to the
messenger in cash to be returned to his principal Y
A. In other words. if a man ha.d a $1,250.00 check and he
wanted $50.00 back that check would be used as a cash item
and goes out cleared, out of the cage, as a cash check. A
deposit then would be 1narked for the amount of cash that
was represented hy the depositor to his credit.
Q. But under the regulations of your bank, sir, would your
bank cash a check payable to a corporation ·f
A. No, sir.
Q. 'I see.
A.: They are not supposed to cash any checks payable to a
corporation.
Q. ! So what I have just put to you can't be done consistent
with wour bank's regulations Y
A. That is correct, not payable to a corporation.
Q. And if it had been done there is a discrepancy or oversight: on the part of your-some of your employees, is that
1

right~ sir~

A. ·That is true.
Q. And if, sir, I have in my possession one of
page 49 ~ these tickets stamped with the bank Inachine stamp
as that is stamped indicating a deposit of $1,000.00
in ca~h to n1y account what does that indicate, sir Y
A. It would indicate $1,000.00 in cash.
Q. It would indicate that I had deposited $1,000 in cash
to my account, wouldn't it,
A. That is correct.
Q. And except that I had deposited $1,000.00 in cash I
'voul<~n 't have in my possession a duplicate ticket stamped
and ~erified by the bank showing· it, would If
A. No, sir.

l\Ir. Baker: That is all, sir.
RE-DIRECT EXAl\fiNATION.
I

By J\IIr. Garnett:
·Q. ~fr. Hopkins, so we understand each other, as I understand: this procedure, a deposit would be 1nade in your bank
and it would be aceompanied by a deposit slip, is that correct

or not'
A. ;That is correct.
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Q. And is it oftenthnes or not accompanied by a duplicate
deposit slip 1
A. Any numbers of times.
page 50~ Q. And when it is accompanied by a duplicate
deposit slip does the bank in its usual procedure
verify the duplicate in the sa1ne manner that the original
is verified f
A. That is correct.
Q. Now, this machine you have referred to, is that capable
also of producing another receipt which is on a form produced by the bank¥
A. Yes.
Q. Receipt for the deposit?
A. It will imprint on any other piece of paper.
Q. Is it or not customary with the bank to produce or verify
this receipt and show only the amount deposited and not
the breakdown of the deposit'
A. That is correct.
Q. Is it the custom or not the custom in your banking
business that when one brings a deposit slip accompanied
by a duplicate or a deposit slip to be receipted that they
would be duplicates?
~fr. Baker: If the Court please-just a minute. That
question has already been asked and answered. If there is any
question about it I ask that the reporter read it. The witness
has testified that the duplicate received the same verification
as the original. That answer is in the record. The
pag-e 51 ~ question is repetitious and I object to it.
The Court: It 1nay be, but go ahead.
:Mr. Baker: vVell, if there is any question I would likeThe Court: I don't think it is going to make any material
difference whether it is repetitious or not.
I\1:r. Baker: I think the question is the attorney for the
Comn1onwealth doesn't like the answer that has been given ·
and is trying to fish for a different answer from his own witness, if the Court please.
The Court: vVell, I am g·oing to let hhn do that. Go
ahead.

By Mr. Garnett:
Q. The question is, as I recall it, Mr. Hopkins, is it or not
true that if a deposit is brought to your bank accompanied
by a deposit slip and a deposit slip to be authenticated and
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returned to the depositor, are they as a general rule if the
one to be returned is a duplicate or an exact copy or not Y
A. They are supposed to be an exact copy.
page 52

~

The Court: It is supposed to be an exact copy.

By :Mr. Garnett:
·Q. Now, when they con1e into the bank and they hand the
deposit slip to the teller or to the receiver whon1ever it is
and the receiver stamps then1 with tl1is 1nachine, does the
macbipe stan1p the transaction nutnber before the transaction
is actually finished in the Inachine ;? In other words, when this
transaction is finished in the n1achine, does the transaction
nutnber flip over f
A. It does.
Q. It does ?
A. Unless-we have a special button on that if we wish
for it to be duplicated.
Q. NowA. You can 1nake as many duplicates as you want, and the
only difference that will appear on there is that the total
would be there and the cash that is entered later on is not on
that duplicate deposit or receipt, as we call our little receipt
that we give most of our customers, they don't have duplicate
deposit slips although we have quite a few that do.
Q. And just l1ow are they inserted in the Inachine, do you
know, Mr. Hopkins f
A. The machine is constructed so that this deposit ticket
would fit down right into there and this amount
pnge 53 ~ here would print at one time; then your cash on
here bas to be inserted manually by the teller; also
for these entries which do not appear on the duplicate deposit ticket.
Q. 'Vhen a person would cmne into your bank to deposit
and use an original and a duplicate deposit slip and 'hands
the teller two deposit slips, are they both inserted in it or
is it separate?
A. Ii1 son1e instances they are and in some instances thev 're
not. ..A~s a rule they will be put in there together but so.metilnes, t>f course, they wouldn't.
Q. One on top of the other?
A. That is correct.
Q. Would you take them out togefher?
A. ~o, you take them out one at a time because you have
6

' 64

Supreme Court of Appeals of Virginia

Gordon JJ1. Iioplcins.
got to push a lever and push your bar to it. It will cut automatically, register to the succeeding deposit.
Q. So if I were to hand you an original and a duplicate
you would put it in the machine and you hit it. You take
out one, you hit it again and you hand one back to the-A. Of course you have the lever to keep the duplication
going.
Q. And you hand it back to n1e. Now, does your record
at the bank, 1\Ir. I-Iopkins, disclose that on February the 6th,
1959-where is that deposit slip~ That n1ore than one deposit was made by the Bowen Company of $569.64
pag·e 54 ~ or only the one ?
(Document handed to the witness for examination.)
A. "\Yell, I have not exa1nined the records to see whether
there is any more than this.
Q. Can you examine the records~
A. I can examine the records.
Q. All right, sir.
~Ir. Garnett: I would ask that that be done, your Honor
when they finish with this witness because I llaYe some other
records I 'vant identified by this witness anyway but not at
this time. I don't want then1 identified at this time. I would
ask that that infor1nation be obtained and testified to .
...t\.11 rig·ht, sir.

RE-CROSS EXAl\IINATION.

By lVIr. Baker :
·Q. 1\{r. Hopkins, so that I and all others who need to understand clearly can understand the procedure on making deposits with duplicate deposit slips, let me just ask you a few
questions to clear up some matters that are left
page 55 ~ unsettled in my 1nind. Assun1ing that I be an
intended depositor in your bank and I come into
your bank with checks and cash and duplicate deposit slips
and present myself at the window or cashier would I then
following the usual course and procedure as required by your
bank hand to the teller the cash and the checks and the two
deposit slips?
A. That is correct.
Q. And that would be the first thing to be done, isn't that
correct?
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A. That is correct.
Q. And the next thing to be done would be that· the teller
would count the cash and cmnpare it with the deposit slips 1
A. That is right.
.
· Q. And the nex.t thing that the teller would do would be
to compare the checks and the indorsement on the checks
with the deposit slips, is that right, sir f
A. No, sir, not in our bank. "\Ve are too large for that and
we would hold our line up, and that is not done there. They
do rifle through the backs of the checks to see that they are
indorsed entirely as nearly as they can, but they don't verify
those items.
Q. If I asked for verification of the duplicate deposit slip
then your teller would then compare the original and the
.
duplicate, would he not 1
page 56 ~ A. They wouldn 't. They would not compare this.
They would just put then1 in, the total. They
would c01npare the total and see if the totals are right and
enter this validation stan1p on the side.
Q. \Vhen you give tlw validation stamp showing a deposit
isn't that proof that I have put that money in your bank?
A. Yes, sir.
Q. And if on that ticket that you have given me there is
a listing· of checks still in a certain sum and you validate
that, isn't that a receipt acknowledging that I have turned ·
over to you checks in that amount f
A. That is correct.
Q. And you tell us that this is done without verification
by the teller Y
·
A. It certainly is in all banks of considerable size.
Q. Then as a 1natter of fact what happens to a particular
deposit slip is no proof of what actu·any was turned in?
. A. So far as th~ verification the only thing that is proved
··
there is the cash.
Q. And when the checks are proved they are run into a
n1aehine ~nd proved in total; not iten1 by item?
. .
A. In,another department they are proved items
page 57 ~ because we 'have a new electronic machine rather
tl1an IBM machines that items vdll appear on a
master tape along with that deposit.
Q. Then tl1a.t is a corresponding itemization of deposit
but not particular proof of what is actually deposited 7
A. ~hat is right.

66

Supreme Court of Appeals of Virginia

Gordon M. Hopkins.
Mr. Baker: That is all. Thank you, sir.
Mr. Garnett: All right; that is all, Mr. Hopkins.
The Court: You want certain other information too, I
believe!
Mr. Garnett: I have some other information I want identi·
fled at a later time. Now, we could put Mr. Hopkins on call,
your Honor, rather than have him sit around. It may be a
day or more before we get it.
The Court: Do you want to see him about the deposit
slips Y
Mr. Garnett: Yes, sir, I would like to see whether or not
another deposit was made by Bowen Company in that
amount on February the 6th, 1959.
The vVitness: All right, you want me to report that back?
The Court: If you can do that come right back.
page 58 ~ Is that agreeable f
~{r. Garnett : Not necessarily come right bac.k.
He can do it tomorrow. I 'In sure it would beThe Witness: l;Vell, I just wanted to know whether you
want me to come on back or~fr. Garnett: How long would it take you to get that, Mr.
Hopkins?
·
The Witness: It will take-I will have to get the ledger
sheet, compare the ledger sheet, and that is the record-it
would be in the basement if there is another deposit slip. But
to testify in a case like that I want to get the ledger sheet and
make sure there is or is not on the ledger sheet another
deposit and check the deposit slips.
Mr. Garnett: All right, can yon do that by tomorrow
morning?
The Witness: I certainly can.
Mr. Garnett: All right.
The Court: You want him back here. tomorrow morning
at nine-thirty!
Mr. Garnett: All right.
The Court: All right, sir.
page 59 ~ The Witness: I am excused till tomorrow morn·
ing at nine-thirty!
The Court: Nine-thirty.

•

•

•

•

•
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WILLIAM M. GARRETT,
called as a witness on behalf of the Commonwealth, having
been :first duly s'vorn, was examined and testified as follows :
DIRECT EXAMINATION.

By Mr. Garnett:
Q. Would you state your name, please T
A. William M. Garrett.
Q. Where do you live, Mr. Garrett!
A. 1230 - 16th Street, Newport News.
The, Con rt : Where T
The, Witness: 1230 - 16th Street.

page 60
',

~

By ~ir. Garnett:
Q. What is the nature of your employment or

occup~tion?

A. I am cashier at the Citizens, :A-Iarine J e:ffer:son Bank.
Q. Is that located in Newport News?
A. Yes, sir.
Q. As cashier do you keep the records and so forth Y
A. That is correct.
Q. I believe you received a subpoena duces tecum relative
to a certain deposit slip dated February the 6th, 1959 of
Bowen Company, a. depositor with your bank, is that correct T
A. That is correct.
Q. And are you now ready to produce that deposit slip f
A. lam.
(Witness producing document and shown to opposing counsel for examination.)

•

•

•

•

•

•

•

•

•

•
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By M!i. Garnett:
Q. ~ow, Mr. Garrett, that deposit slip which you just displayed th~re t~ me and I in tu~ displayed to counsel, is that
the deposit shp referred to In the subpoena duces tecum
which was served on you Y
A. Yes.
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. Q.
A.
Q.
A.
Q.
A.

Is that a part of the record of your bank?
It is.
'Vhat is the date. on that deposit slip?
February 6th.
Does it refiect by what company or person·Yes-

The Court: What year did you say, sh·v?
The Witness: '59.
page 62 ~ The ·Court: February 6th, '59.
By Mr. Garnett:
Q. Does it reflect what cornpany or person made the deposit¥
A. Bowen Company.
Q. Does it reflect what type of deposit it was·1 I mean by
that cash, whatever it happened to be f
A. Cash and checks.
Q. And how much cash is reflected'
A. $86.89.
Q. "'\Vha t is the total an1ount of the deposit slip~
A. $3,384.25.
The Court: Three thousand what¥
The Witness : $3,384.25.

By Mr. Garnett:
Q. Now, you mentioned a certain fig·ure there of cash.
What is the difference; what would make up the difference
between the casl1 as reflected on the deposit slip and the total f
A. Checks that were deposited.
Q. Now, along the left n1a.rgin of that deposit slip as you
face it, I believe are some figures, is that correct?
page 63 ~ A. That is true.
Q. And what are those figures?
A. The amount of the deposit, total amount of the deposit. The an1ount of cash on deposit, the date, the transaction number, the number of the teller who took it in and the
year and CMJ.
Q. Are those letters and figures put on there manually
or by machine? · · .
A. By machine.
Q. And who would ·operate tlw machine that put those
fig1.1res on there?

Catherine 'Vebb v. Commonwealth of Virginia

69

JVillia1n M. Gar'rett.
A. The teller waiting on the custon1er..
Q. And what is the transaction number~
A. "171."
.
Q. Do you know whether or not your bank records reflect
more-·than one deposit by ·Bowen Company on February the
6th, 1959 in the sa1ne- anwunt as that deposit slip?
·
A. To the best of my knowledge it does not.
Q. It does not? ·
A. That is true.
The Court: That is positive that it doesn't:?
The 'Vitness: That is positive it does not.
~ir. }-,erg·uson: VVhat was the answer¥
page 64 ~ The Court: It does not. In other words it 1s
.
only the only deposit on that dayf
Mr. Garnett: In that amount?
The 'Vitness: In that amount.
The Court: Yes, that's right.
~fr. Garnett: I offer it for identification.
The Court: All right.
(Received and marked for identification as Commonwealth's
Exhibit Number 100.)
By l\£r. Garnett:
Q. ~{r. Garrett, if one were to bring a check to your bank
to be cashed, is there anyway of establishing, or do you mark
on the check anything or figures to indicate that the check
was cashed rather than deposited f
A. 'Ve do.
Q. And what sort of figures do you put down on it f
A. The n1achine total is put on the bottom of the check, at
the lower botton1 of tl1e check, and the nun1ber of the teller
that cashed the check.
Q. If I hand or if I presented or anyone presented to your
bank a check in the sum of $145.83 to be cashed what figures,
if any, would appear on that check to show that it
page ~5 }· was cashed?
A. '\That was the amount of the check now?
Q. $145.83. Wl1at. figures, if any, would appear on that
check :to show that it was cas·hed f
A. 'i' $145.83" nt the bottom.
Q. And any otl1er 1
A. And the number of the teller that cashed it.
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The Court: You put the amount of the check!
The Witness: That is true; and the number of the teller.
The Court: On the bottom of the cheek!
The Witness: On the bottom of the check, that's right.
The Court: "$145.83'' and the number of the teller Y
The "\Vitness: That is true.
(Documents shown to opposing counsel for examination.)
Mr. Baker: Where is the original!
Mr. Garnett: I haven't got it.
Mr. Baker: 'Ve object to it.
page 66

~

By Mr. Garnett:
Q. Mr. Garrett, I ·show you what purports to be-

Mr. Baker: This is time for the objection, if the Court
please. I object to the exhibit that the attorney for the Commonwealth has in his hands being shown to this witness for
purpose of identification or otherwise injected in this trial for
the reason it is not an original. It is what purports to be a
photostatic copy and I call for production of the original. I
would like to have the Court pass on this before it is shownMr. Garnett: Judge, I am not offering any evidence. I
am merely marking a photostat of wha.t purports to be a
photostatic copy of a check for purpose of identification.
Now, it at a later time during this trial the Commonwealth
Attorney undertakes to introduce this photostat into evidence
then at that time it will have to be properly proved. I am
not trying to prove it.
The Court: May I see it a moment¥
(Shown to the Court for examination.)
Mr. Baker: I have no objection to the Court seeing it.
The Court: All right, sir, here you are.
page 67 ~ Mr. Garnett: May I proceed?
Mr. B·aker: Is the Court permitting this witness
t.o be interrogated with regard to the photostats?
The Court. What?
Mr. Baker: Is the Court going to permit the witness to
be interrogated?
TheCourt : Yes, at the moment.
Mr. Baker: Would the Court note an exception of the
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defendant by counsel upon the grounds this is what purports
to be two sheets of paper purporting to be photostats of the
front of one check and a photostat of the back of possibly
the same or some other check which is being handed to this
witness for the purpose of identification. \Ve call for the
production of the original under the best evidence rule.
The Court : You haven't offered it in evidence, have you f
Mr. Baker: There is no difficulty or impossibility shown
of production of the original.
page 68 ~ Tl1e Court : Go ahead.
By lVIr. Garnett:
Q. lVIr. Garrett, I show you what purports to be a ph.psotatic
copy of a check of Duncan Fuel Oil Company dated February
the 5th, 1959, payable to the order of Bowen Company in the
sun1 of $145.83. Now, for purpose of identification, assuming
this to be a true copy of the check, would you look at that
check, and tell whether or not it indicates whether the check,
the original of that check, was handled by your bank?
A. It was.
Q. It was?
A. Yes, sir.
The Court: The origh1al was handled hv your
The 'Vitness : Yes.
·
The Court: All right.

hank·~

By ~Ir. Garnett:
Q. I ask you whether or not that copy there shows whether
or not it was cashed or deposited.
A. This check was cashed.
Q. How do you determine that?
A. The figures at the bottom. This identifies it as being
cashed. (Indicating)
page 69 ~
Q. Would you take this pencil, please, and circle
the figure or firores which you say might identify
that as l1aving been cashed as opposed to being deposited¥
A. ("\Vitness complied).
I

Mr.; Ga.rnett: I offer this for identification, if vonr Jfonor
please,, only.
·
The Court: Number 101.
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(Received and n1arked for identification Com1nonwealth 's
Exhibit Number 101.)
l\fr. Garnett:

You may answer J\fr. Baker.
CROSS EXAl\tiiNATION.

By lVIr. Ferguson:
Q. Mr. Garrett, is it customary for your bankl\ir. Garnett: 1\rlr. Ferguson, '''oulcl you mind speaking
just a little louder 1
By 1\tir. Ferguson:
Q. Is it customary for your bank to perforate checks when
they are paid f
A. _Yes, it is.
page 70 ~
Q. Is it custmnary generally in all banks to do
that?
A. Checks drawn on our own bank.
Q. Or any other bank; is that the common banking practice¥
A. Onl~r checks drawn on us and paid against our own accounts arc perforated.
Q. \Vellt how about other banks, are you familiar withA. I thinkQ. -the process of other banks?
A. I think that is custonuuy when th0y are finally paid by
the paying bank.
Q. Can you state whether this check was ever paid or not
by the perforations~
(!-landed to the witness for examination.)
A. Not by the perforations, no, sir.
J\ir. Ferguson: Thank you.
The Court: \\That's that~
The \Vitncss: Not by the perforations.
By ~fr. Ferguson:
Q. The perforations do not show on this check, is that true,
sirl
A. That is true, no perforations.
page 71 ~ Q. Do you know where this photostat cmne
from?
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A. No, sir, I do not.
Q. l\ir. Garrett-

l\fr. Garnett: I believe you asked him a question. Do you
know where the photostat came from 1 I didn't get the· answer.
~fr. Ferg·uson: "No," he said ...l-Ie didn't know where it
caine from.
By Mr. Ferguson:
· Q. You l1ave been referring to Com1nonwealth 's Exhibit
for identification Number 1, is that true, sir?
The Court : 101.
l\fr. Ferguson: Excuse 1ne.
By Mr. Ferguson:
Q. 1011
A. That is correct.
Q. I believe that you testified that Exhibit for identification
Number 101 was cashed by your bank, is that true, sir T
A. That is true.
Q. Is it considered proper in banking business to cash
checks drawn on corporations?
A. It is not.
page 72

~

l\i r. Ferguson : Just a second.
1\It·. Balwr: \Vhat was that ans,ver~
The Court: It is not, he says. Say it a little louder,
please, so-

By Mr. Ferg·uson:
Q. \Vell, can you read the indorsement on this check, sir T
I

(Docun1ent shown to the witness for examination.)
A. It looks like "For Deposit Only, Bowen Company.''
Q. \Vould you say from that that the teller or employee
of the hank made an error or not~
A. l-Ie did. I would say he used poor judgment in cashing
1

it.
Q. ·.As a 1natter of fact it is against the rules of the bank,
isn 'tit.T
A.· That is true.
Q. ·Isn't it against the rules of the bank not to cash corporate checks~
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A. That is true.
Q. Whether it is the president of the corporation or the
messenger boy ; isn't that true, sir t
A. Correct.
page 73 ~ Q. Mr. Garrett, would you say from the back of
this check that it was cashed or deposited?
A. From the back of this check it looks like it was deposited.
Q. And from the front of it it looks like-?
A. It was cashed.
Q. Cashed. If the back and the front belong to the same
check?
A. That is correct.
Q. And, of course, you don't know that, do you?
A. No.
Q. You have no way of telling from this exhibit·~
A. No.
The Court: Well, I don't know that anybody has testified
that is the back of the check or not. It has never been testified
it was the back of the same check.
Mr. Ferguson: The Commonwealth offered it stapled together as if it was the front and back of the check.
The Court: I don't remember him offering it in that
manner.
By Mr. Ferguson:
Q. Could you state whether or not that appears
page 74 ~ to be the picture of the front and back of the same
cheekY It could be or could not, isn't that true?
(Handed to the witness for examination.)
A. Yes, sir.
The Court : I think he testified he cashed the check but he
never said it was the back.
1\~r. Baker: I think that is true, if the Court please. I
would be the last to suspect the attorney for the Commonwealth to offer an exhibit such as this unless he intended for
it to be authentic.
Mr. Fer~uson: May I ask that this be marked as Commonwealth's Exhibit Number 101-A Y
Mr. Garnett: I certainly intended for it to be a copy of the
check.
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The Court: He passed it up to me as two separate pieces
of paper. I don't think he ever did say it was the same
check.
Mr. Garnett: I meant to say they were one and the same.
Mr. Baker: The back of it, he said.
Mr. Garnett: I thought that I asked him about
page 75 } the back. I don't recall, sir. It was an inadvertence if I said ''a copy of a check.''
The Court : Yes.
Mr. Baker: Fore and aft.
The Court: There are two separate pieces of paper.
~fr. Baker: Yes, sir, but they are stapled together, and I
would like for them to be treated, as Mr. Ferguson suggested,
as 101 and 101-A.
T]l:e Court: All right, offer it as 101 and 101-A. The back
will be 101-A.
Mr. Baker: Yes, sir.
By Mr. Ferguson:
Q. Will you look, please, sir, at Commonwealth's Exhibit
100 and state whether or not the Commonwealth's Exhibit
101 can be identified with this deposit slip. I will let you
look at both of them.
M~. Garnett: Are you asking him whether or not 101 and
101-A, or Check 101 would appear on that deposit slip?
Can it be identified as part of this transaction 1
page: 76 ~ The Witness: From the face there is no connection.

•

•

•

•

•

By Mr. Ferguson:
Q. :hfr. Garrett, when you stated in answer to 1\fr. Garnett's
question that you did not believe that there was another deposit on February the 6th, 1959 in the same amount on the
account of Bowen Company, had you had an opportunity
to exmnine your records in that respect before you came to
court today?
A. Yes, sir, I did.
Q. And you did verify that?
A. I did.
Q., So that is not a piece of memory butI
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The Court: He said he verified it and you asked
l1in1 over again.
~fr. Ferguson: I did not hear his answer then, your IIonor.
The Court: .All right..
·

page 77

By }lr. Ferguson :
Q. :Mr. Garrett, is it customary in your bank when the
teller cashes a check \vhich is part of a deposit to show how
much carne fro1n that check and how much is given back in
cash?
A. Occasionally; smnetimes it is. 1Ve prefer it that way.
Q. In other words he can according to the rules ? ·
A. vVe would prefer that they do it that way. "\Ve don't
make it that way. We prefer to have as much of a record of
a transaction as possible.
Q. This particular slip does not contain such a record, isn't
that true?
A. No, it doesn't.
Q. I a1n referring to the deposit slip, Commonwealth's Exhibit Number 100.
A. No, it does not.
Q. Are you familiar with the Bank of I-Ia1npton Roads'
checks generally speaking?
page 78 ~ A. I am, yes.
Q. Do you know whether they use perforated
system when they cash a check or not 1
A. I am not sure from looking at that. It would appear
that they didn'tQ. WellA. Because they have used a stamp on occasions. I have
also seen on photographic checks a lot of times the perforations don't show, on photostatic copies.
Q. That is why, of course, we wanted the original. In
other words, this is not a picture of a check if it had been
cashed with perforations because it don't show, is that true,
sir; perforations merely being air would 11ot show up in the
picture. Isn 't that true f
A. Not good. Sometimes they show as a blank spot nnd
sometimes thev don't show at all.
Q. Are ther'e any spots on this check to indicate perf01·ations?
A. There are none.
Mr. Ferguson: Thank you, sir.
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That is all from this witness.
I have no further questions.
The Court: Let 1ne see that check.
1\fr. Garnett:

page 79

~

(Exhibit shown to the Court for examination).

The Court: Is that all?
Ferguson: That is all from us.
The Court: Any further questions of this witness Y
l\1r. Garnett: No further questions.
The Court : Stand down.
Next witness.
1\ir. Garnett: Judge, you reckon I can ·have a little recess?
The Court: Sir 1
1\fr. Garnett: Do you think I can have a recess 1
The Court : For how long?
~fr. Garnett: I don't know, 1naybe till tomorrow morning.
I'm real sick.
The Court: The Court will declare a short recess.
~1r.

I

(At 3 :25 o'clock P. M. the Court recessed until 3 :45 o'clock
P. 1\L, at which time the following took place:)
The Court: Now, gentlemen, it 'has developed that Mr.
Garnett is sick. I think counsel for the defense
page 80 ~ will agree with the Court in that statement. I am
going to continue this case until tomorro\V morning. vYe will adjourn now and be back at nine o'clock tomorrow n1orning.
·
(The Court adjourned at 3 :45 o'clock P. l\1.,- July 27th, 1961,
until nine o'clock A. 1\L, ,July 28th, 1961.)

•

•
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•

•

•
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•

•

page 84 ~
.

.

E. D. WHITESIDE,
called: as a witness hy the Gommon\vealth, being duly sworn,
testified as follows:
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DIRECT EXAMINATION.
By Mr. Garnett :
Q. Will you state your name please, sir!
A. My name is E. D. Whiteside.
Q. Where do you liveY
A. I'm a Business Consultant. I'm a Business Consultant.
Q. I said, where do you live T
A. Oh, where I live? I live at York County, at Dare, Virginia.
Q. And your occupation, I believe, is that of a
page 85 ~ Business Consultant 1
A. Yes, sir.
Q. \Vbat is a business consultant exactly, Mr. Whiteside!
A. Well, you might say to make a brief summary of it, in
these days and times the small business is hard to stay in
business and diminishing profits.
Mr. Baker: It's a combination of not enunciating too
clearly and the low volume of the voice but we can't follow
him over here-and the air conditioning.
Court: Talk a little louder.
Mr. Baker: If the witness would talk a little louder and a
little more distinctlyCourt : Business consultant.
By Mr. Garnett:
Q. It's rather hard to hear you here, Mr. Whiteside, and
if you could speak upA. I appreciate that.
Q. What is a business consultant?
A. Well, I don't know whether there's any real definition
as far as Webster would be concerned but the problem is to
try to help the-my problem is trying to help the small businessman to stay in business, especially in these days with
diminishing profits and higher taxes.
page 86 ~ Q. A.nd during that operation, do you more· or
less oversee the bookkeeping and so forth Y
A. That's-that's incidental to the overall problem, yes,
sir. You have to have accurate records in order to know
where you have been and in order to then-to project vour
~uatioo~iliefu~re.
·
Q. Have you been, are you or have you been a business
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consultant for a firm known as W. C. Bowen Company, located
here in Newport News f
A. 1Yes, sir.
Q. How long have you been in the business of-the business
consultant for that firm?
A. Since the early 40's. About '43 or '44 as I recall. Almost 20 years.
Q. And are you still assoc.iated with the firm in that
capacity?
A. Yes, sir.
Q. Now as business consultant for W . .C. Bowen Company,
are you familiar with their books of account?
A. ~yes, sir.
Q. Would you-could you identify them if shown to you?
A. Yes, sir.
Q. Now were you associated continually as business consultant for W. C. Bowen Company during this
page 87 } period you have just enunciated T
A. Yes, sir.
Court : For 18 years?
A. Yes, sir.
By Mr. Garnett:
Q. Now did a part of your duty consist of the closing of the
books'. at the end of the yearT
A. Yes, sir.
Q. And making of the tax returns T
A. Yes, sir.
Q. And did you undertake to close the books for W. C.
Bowen and Company at the-for the year ending December
31, 1958?

A. Yes, sir.
Q. And when did you start to close those books T
A. !-first, went to the office on February the 5th, 1959 for
that purpose to begin preliminary work.
Q. Now were you familiar with the personnel of Bowen
Company?
A. Yes, sir.
Q. Did you know Mrs. Catherine Webb T
A. Yes, sir.
Q. Ho'v long had you known Mrs. Webb?
A. She had been employed at that time approximately ten
I

80

Supreme Court of Appeals of Virgiliia

E. D. Whiteside ..
years, a little less I believe. She was employed, in
1949, the beginning of '49.
·
··
.
:
Q. From the period of 1952 to · 19-through
1958, early '59, what was the nature of her duties or what w.as
her employment with the firm, if you know?
A. Well, her duties included the bookkeeping and you might
say cashier. She handled the funds and she kept the books.
Q. She kept the books. If you had any question concerning
any of the books, with whom would you conferY
A. '¥ith Mrs. Webb.
Q. So far as you know, did anyone else keep any hooks,
any of these books for Bowen and Company¥
A. No.
Q. So you say you went there on February the 5th to
start your proe.eclure to close the hooks for the year 1959 '?
A. Yes, sir.
·
Q. Was ~Irs. Webb there that day1
A. Yes, sir.
Q. "\Vhat did you do that day toward the closing of the
books?
A. 1\{ainly I was trying to work up a schedule, to see what
work had to be done, whether the books were ready and so
forth.
Q. Did you or not n1ake any announcement to
page 89 ~ 1\{rs. "\Vebb or anyone that you were ready to close
the booksY ·
A. Yes, sir.
Q. And to whom did you make that announcementT ·
A. To Mrs. V•lebb. I asked her if her books were ready for
me to begin work
page 88

~

Mr. Ferguson: "Wbat day are you referring to 1
Mr. Garnett: February the 5th, 1959.
Court: February 5th of '59.
By 1\fr. Garnett:
· · .
·
·.
·
Q. And when yon asked J\Irs. "\Vebb if the books were ready,
what, if anything, did she say?
A. She said they were ready.
Q. Do you remember what time of the day or night tl1is
was?
A. About mid-afternoon I arrived there. Pr.obablv ahont
3 :00 o'clock
..
Q. And. what-did you do that 'day toward the ·closing of fhc
booksY
,
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A. I generally scanned the books, as I said, more or less
n1ake up a schedule on what had to be done.
Q. Exactly what had to be done, if you recall1 I mean not
in detail but generally Y
A. Well, I noted that an unusual amount of cash 'vas indicated .as being on hand by the books, not depage 90 ~ posited.
Q. And is that all you did on February the 5th Y
A. I think then I took a trial balance of the general ledger.
Q. Did it balance f
A. It balanced.
Court: Trial on the general ledger balanced 1
A. Yes, sir.
By :Nir. Garnett:
Q. vVell now, just what is a trial balance, 1\fr. \Vhiteside?
A. It's a listing of all the balances, the debits and credits
that appear in the various accounts in the ledger.
Q. Does that indicate if the trial balance balances, does
that or not indicate that the books are in balance~
A. Yes, sir, the su1n of all the del)its and the sum of all the
credits, if they're equal, it indicates the hooks are in balance.
Q. So thPn on-was it fair to say that on February the 5th,
'vhen :you took the trial balance, the books were in balance ·f
A. Yes, sir.
Q. Now did you come back the following day or
page 91 ~ not?
A. I was back the following morning.
Q. And what, if anything, did you do on that n1orning?
A. I then proceeded to reconcile the subsidiary ledgers;
that is the accounts receivable and the accounts payable
ledgers to see if they w·erc in balance and in agreement.
Q. \'7ere they in balance and in agreement~
A. Yes, Ril·, yes, sir.
Q. Did you on-did you count the casl1 on February the
5th?
A. No, sir.
Q. .And wl1y not-February the 6th I n1ean.
A. 'Veil, I arrived-a little after they started work and
evervbodv was busy and thev seen1ed to have son1e customers
and ·r don't like to interrup·t the procedure of the office any
more than necessary and I decided to delay it until Saturday
morning when they first opened the office.
I
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Q. On

F~bruary

the 6th you did not count the cash T

A. No, sir.

Q. Now how much cash did the books indicate was on hand
on February the 5th t Do you have your notes thei·e 1
}fr. Baker: If the Court please, I would call for him to
testify fro1n the books themselves rather than the
page 92 ~ notes he 1uade frmn the books.
Court: He can do both. I'lllet him do both, sir.
~fr. Garnett: Yes. "'\Vait a minute, your IIonor. Let's
get something straight right from the very beginning. "'\Vhen
an accountant goes through the books, he makes up certain
schedules which he takes fron1 the books which are summaries
and so forth. Now if-which is cmupetent because they are
his orig-inal nwnwrandmn and it's competent evidence and
always has been. Now if they desire to cross examine or
anything and can point certain things out in the book at that
time, they can do it but if he's going to point every ite1n out
as we go through, we never will get through the direct
examination.
Court: I'll let hhn testify about what he took from the
books and you can cross examine him.
1\fr. Baker: This witness has not yet been identified or
qualified as an accountant. If the attorney for the Cominonwealth is vouching his qualifications as an acpage 93 ~ countant, that may change the objection.
Mr. Garnett: I'm vouching his qualifications.
Court: Are you an accountant?
A. I have had considerable accounting training and experience over the years.
By Mr. Garnett:
Q. You're not a certified public accountant?
A. No, sir, I am not.
1\fr. Baker: May we ask whether he is legally any kind of
an accountant? Legally are you an accountant?
Mr. Garnett: I'll question my witness.
Court: l-Ie has a right to object to it.
~fr. Garnett: That's right.
~Ir. Baker: I don't think1\fr. Garnett: Just a 1ninute. If he wants him qualified,
I'll qualify him in my own way.
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By Mr~ Garnett:
Q. Now J\.Ir. "\VhitesideMr. !Baker: If the Court please, could I just .interrupt
another n1on1ent. I don't feel that the Defendant
page 94 r should be required to await the time for cross
exa1nination to establish the qualifications or lack
of qualifications of a man who testifies as an expert. I think
that should be covered before he gives any testimony that
would be permitted from an expert but not from someone not
expert in the field.
Mr. Garnett: I 'n1 getting ready to do it right now.
Court : Go ahead.
1

By Mr. Garnett :
Q. Mr. Whiteside, what training, if any, have you had in
accountin9:'?
A. Weir, to start with that's been a number of years ago.
Business college. Then I was employed by a national organization in the accounting department for about seven
years. About four of those years I was more or less what
today '-""Ould be determined on the job training employee.
I had to take an accounting course prepared by the University
of Chicago. I had to cmnplete that which I did while I was
employed by this company. I later taken other correspondence courses and read accounting publications and text books
and so: forth continually.
Q. Have you been actively engaged in accounting'
A. Incidental to my overall work, yes, sir, I
page 95 ~ have to do a lot of accounting.
·
Q. 'Veil, that's what I am asking you, whether
or not you have been actively engaged in accounting?
A. Yes, sir.
Q. Over what period of years?
A. For more than 30 years.
Mr. Garnett: All right, sir.
Mr. Baker: If the Court please, may counsel for the Defendan,t be permitted to cross examine solely on the issue of
qualifications.
Court: Wen, g~o ahead. I'll give you that privilege.
Mr. Baker: At this time, sir.
Court: Yes, sir.
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CROSS EXAlVIINATION.
By Mr. Baker:
Q. Mr. vVhiteside, are you an accountantf
A. Yes, sir, I am not a certified public accountant.
Q. Are you permitted to use the word, ''accountant'' in
connection with any business card, letterhead on the door of
your office 1 Are you permitted to use the word, ''accountant''
anywhere in connection with your occupation, sir t
A. No, sir.
Q. You are prohibited from doing· so, aren't you?
page 96 ~ A. Yes, sir.
Q. These years of experience that you have bad
in the accounting departments that you spoke of, were those
years of experience as bookkeeper or auditor and accountantY
A. Over that period it has been all of those, sir.
Q. Well, let's start lJack with the first. You had business
school training, is that right 1
A. Yes, sir.
Q. 'Vhat business school?
A. Virgin.a Commercial College 1n Lynchburg.
Q. "Where is that!
A. Lynchburg, Virginia.
Court: ·virginia Con1mercial College in Lynch burg.
By lVI r. Baker :
Q. And your first en1ployn1ent following your :finishing
of that course was where, sir f
A. Swift and Company, accounting departn1ent of Swift
and Company.
Q. \Viii you tell us did Swift and Con1pany have a bookkeeping department and an accounting department~ vVere
they separate f
A. No, sir.
Q. vY as your employment as bookkeeper or acpage 97 ~ countant, sir Y
A. Well, I believe the term was used, "bookkeeper" at that time.
Q. Yes, sir you were a bookkeeper and not an accountant?
A. vVorking· for the accounting department.
Q. \Vbat was your next employment, sir?
A. 1_\,fy next employment, well. my next employment was
for several different firms in Newport News and on the
Peninsula.
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Q. Was Phillips and Bowen, the predecessor of Bowen and
Company, Incorporated one of those firms, sir Y
A. Yes, sir.
Q. And what work did you do for them? Bookkeeping service or accounting?
A. Well, I examined their records at the end of the year,
prepared the tax returns and referred certain informations,
reports for use of n1anagement.
Q. "When you say examined the records, do you mean by
that that you audited theit· books?
A. I examined their books.
Q. "\Yhat do you mean by, "examined"~ Did you look at
the outside covers or did you reconcile all the figures Y
A. I reconciled the figures in the books.
Q. vVill you tell us what you did different from
page 98 ~ 'vhat you would call an audit 1
A. \Yell, examination is a limited audit. Examination made for a specific purpose or purposes. The purposes being to prepare report for the use of management
and to prepare tax returns.
Q. "\Veil now, did your-exa1nination include inquiry into
internal control¥
A. Yes, sir.
Q. It didf
A. To a certain extent.
Q. Tell us to ,vhat extent?
I

1\ft. Garnett: Now Judg·e, now is he qualifying now or is he
eross examining f
1\f r. Baker: I 'n1 cross exan1ining.
Court: He's cross examining right now. I '11 let him go
for a moment.
1\tfr. Bak0r: I'm cross examining, if the Court please, to
establish what this man's qualifications are and what they
are not and I think it is proper they should be gone into before1\fr. Garnett: No, sir, lw can eross examine as to l1is qualifications hnt not what he did for Phillips and Bowen or whoever thev were.
page 99 ~ Court; Yon n1ay go ahead with your examination.
Mr.. Garnett: Judge, I don't think it is right to let the defense t,ake my witness away from me before I even get a
chanc~ to put him on.
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Mr. Baker: I'm not, if the Court please, I'm not asking
specifically with regard to Bowen and Company or Phillips
and Bowen.
Court: The Court said go .ahead, if you want to go ahead.
By Mr. Baker:
Q. These firms that you represented during that period of
time, did your work or did it not include what would be called
an audit?
A. No, ~ wouldn't say it would include an audit because to
my mind an audit means a complete check of all the items,
detailed check of every item in the book.
Q. Do~s .an audit, Mr. Whiteside, include a detailed check
of every item on all of the books or does it include solely a
check on ·a test basis unless something suspicious is disclosed Y
Which does_ an audit involve, sirY
A. WellQ. I'm talking about inpage lQO } A. In limited term it would not include the
whole.
Q. SirY
A. In limited audit would not include all of the detail.
Q. An~ in the trade, do you know whether or not it is customary to do a complete audit annually or limited audit
annually?
Mr. G!!.rnett: He's going too far.
Mr. Baker: I'm trying to find out his knowledge of the
field.
Court: I know you are. I've given you plenty of opportunity to find it too.
By Mr. Baker:
Q. Let me ask you this, Mr. Whiteside. By your own evaluation of your capacities in this field, do you have any limitations upon your ability that you know of other than your
degrees or passing the tests that would disqualify you from
being ·an accountant Y
Court: Don't answer it.
Mr. Baker: Sir Y
Court: I told him not to answer it.
Mr. Garnett: That's a very highly unfair question, Judge.
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.
Who among us would say to anybody that we
page 101 } don't have limitations. I have mine. I dare say
~fr. Baker has his. Now I just don't think that's
a proper question.
Cou1·t: Everybody has some, I reckon.
Mr. Garnett: I don't think that's a proper question. ·
Court': Any other questions Y
By Mt. Baker:
Q. In connection with the-in connection with the limited
audit that you perform for these various concerns, together
with your responsibilities to them as business consultant, did
you advise any of them or did you feel it necessary, any of
them to have any audit done by anyone other than you, sirY
A. No sir.
Q. Sir!
A. No sir.
Q. You felt that the auditing you were doing was an ample
audit, .is that right Y
A. Yes, sir.
Court: That's another way of saying in your opinion you
are. Let's move along. Let's move along.
~Ir. Garnett: I don't know if they're satisfied.
page 102 ~ Court: The Court's going to hear him. Go
ahead.
Mr .. Baker: Yes sir, I think if the Court please, we're
agreeable for the Court to proceed.

RE-DIRECT EXAMINATION.
By Mr. Garnett:
Q. Now Mr. Whiteside, I think now to get back to our train
of thoug·ht, I think I asked you whether or not your memoranda~id you make out some sort of a work sheet or something as you went over these booksY
A. Yes, sir.
Q. :Poes your work sheet reflect the total amount of cash
reflected in the books that should have been on hand at Bowen
and Company on February the 5th, 19591
I

I

Court: February the 5th or 6th?
Mr. Garnett: 5th.
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A. Later but to begin with, the books hadn't been written
up for February, the first five days of February, completely.

By Mr. Garnett:
'Q. Well, it was later?
A. So that January 31st I noted in my cash indicating ·as
being on hand undepositedQ. Well, let me put it this way. If it hadn't been
page 103 t deposited for February the 6th, it should have
been there on February the 5th, shouldn't itT
A. Yes, sir.
Q. vVhatwas that amount of cash?
A. The amount of cash~
~Ir. Baker: If the Court please, I would like to understand
when this determination and finding that Mr. vVhiteside is
now testifying to was made¥ He's mentioned the dates, February the 6th, February the 5th, February the 7th and January
the 1st and January 3-31st.
Court: This is February, as I understand it. You did this
in February f

A. Yes, sir, beginning FebruaTy the 5th.
By Mr. Q-arnett :
Q. How mneh c-n.:-;h eould have been on ha.ud 1
A. $3,953.89.
Mr. Baker: As of when Y
Court : $3,953.00.
A. Eighty-nine cents.
Court : All right, sir.
By Mr. Garnett:
Q. Now did you go back to the office-! don't know whether
you testified to this or not before the interruption.
page 104 On February the 7th~
A. Yes, sir.
Q. What did you do on th~t day, if anything?
A. On that day I arrived at 9 :00 o'clock as soon as the
office opened.
Q. vVas Mrs. Webb there?

t
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A. ~Mrs. Webb was there and as soon as she opened the safe,
I said, "let's count the cash.''
Q. As soon as who opened the safe?
A. Mrs. Webb.
Q. Mrs. Webb. Did you count the cash?
A. Yes, sir, I counted the cash on hand.
J\llr. G~rnett : How much was on hand?
J\llr. Garnett: How much was on hand? No'v maybe, your
Honor, this would be a good time to seat the witness other
than on the witness stand by one of these tables.
Court: I have no objection to that. I told you yesterday
we would put two together if necess~ary to go ahead.
By Mr. Garnett:
Q. Mr. Whiteside-Mr. Whiteside, if you'll bring your records down and we '11 sit right here at this table.
Mr. Baker: If the Court please, I would like to examine the
memoranda from which the witness will be testipage 105 t fying and to which he'll be referring before he
uses this as a basis for testimony, if your Honor
please.
Court: I have no objection. Do you?
Mr. Garnett: I don't object to them doing anything that
will help them out. vVhile they're examining it, may I slip
out. a: 1ninute ~ liow long is it g·oing to take you to examine it 1
Mr. Baker: I don't know. I don't know how much is here.
Will yol!_show me what you are going to use to refresh your
memory, Mr. Whiteside?
A. He's asked about the cash count.
~fr. Baker: This isn't-if this is going to be interrogation
for the record, I thing we should all be here. Otherwise I can
.ask him informally.
:1\'Ir. Garnett: I'm not going to let him interrogate unless
the Court directs him on this. He said he 'vanted to examine
it. i
Mr. Baker: I asked him to show me what he
page: 106 t was going to refer to.
I

A.! I'm referring to ,these notes which are headed, ''cash
count, Bowen Company, Incorporated.''
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Mr. Baker: I want to m·ake it clear I didn't ask him to
tell me except to show me what he was going to refer to.
Court: All you asked him, to let you see what he was
going to .refer to.
Mi. Baker: If you wHl give me all the things you are
going to refer to, to refresh your memory here, I would
like to look them over.
Court: There they are.
Mr. Baker: You are going to refer to everything in this
folder!

A. No, sir.
Mr. Baker: Will you identify for me, sir, what you are
going to refer toY
A. I'm going to refer to this.
Mr. Baker: When you say, "this" which page do you
mean?
A. This page here (indicating).
Mr. Baker: The top page. That's all?
A. As far as I know right now, sir.
page 107 }

Mr. Baker: All right, sir. You can put those
back in there.

A. These will be referred to (indicating).
Mr. Baker: You're going to refresh your memory by these
as wellY
A. Yes, sir.
Mr. Baker: May I have a few moments then, if the Court
please, to examine the memoranda the witness has indicated
he intends to refer to for purposes of refreshing his memory.
Court: If you want to examine it, go ahead. I '11 let you
do that.
Mr. Baker: May I take it over to my desk and sit down!
Anybody wants to watch me, it's all right.
Court: I don't want to get them mixed up.
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Mr. Baker: We'll take them over here (indicating).
Court : All right, sir.
(A.t this time Mr. Baker then perused the documents).
Court : Let's move on.
(At this time Mr. Baker then returned the documents).
page 108

~

Mr. Baker: All right, sir.
Court: All right, let's move along.

A. How much cash was on hand at this time? That's the
question 7
By Mr. Garnett:
Q. Yes sir, you testifiedCourt_: I think the record was of February the 7th.
Mr. Garnett: Well, he testified-my question was I believe
that when he checked the books, whether on the 5th or the
6thCourt: 5th, on the morning he went back and opened the
safe and he said, "let's count the cash now".
Mr. Baker: If the Court please, I don't know whether I
misunderstood the answer or whether the Court did. My
understanding was that he did not count the cash until
February the 7th but that the books indicated when he
examinedCourt: The books indicated 39Mr. Baker: On the 5th or the 6th there should have been.
Court: That's right, on February the 5th as
page 109 ~ I understood him.
Mr. Baker: No sir, there should have been that
much as of January 31st is what I understood the witness to
say.
r

i

A. StiH undeposited as of the 5th of February.
I

~fr.

Baker: I understood that the-witness to say that
there: should have been that much money on hand, according
to th¢ books as of J.anuary 31. If I misunderstood, then I'm
wrong but I would like for the Court Reporter, if there's any
ques~on about it-
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Court: He said something about the first five days of
February.
Mr. Baker : I don't think there's any testimony how much
cash, if any, came in the first five days of February.
Court: No, sir, he said the books was that much behind,
as I understood it.
~fr. Baker: My understanding was the witness testified
the books had not been posted for any posting for February
but they disclosed to his satisfaction that there should have
been this thirty-nine hundred some odd dollars
page 110 ~ in the bank as of January 31. Now did you understand that, Jvir. Garnett?
Mr. Garnett: No, I asked him-I asked the witness if the
hooks disclosed that it should have been on hand on .J auua.rv
31st and not deposited. It should have been on hand oil
February 5th, is that correct and I believe he said yes.
Court : Is that right, ].{r. "\Vhiteside?
A. Tes, sir.

Court:

All right.

By Mr. Garnett:
Q. All right, sir. You counted the cash in 1Yirs. Webb's
presence?
Court: On February theA. Yes, sir.

Court: On February the 7th.
Mr. Garnett: We're now discussing the morning of February the 7th.
By Mr .. Garnett:
Q. And how much cash did you find in the cash drawer or
safe, whatever it was?
A. $258.59.
page 111 ~ Q. Did that cash-strike tha.t. Now what did
you do then, Mr. Whiteside?
A. Well, that was on Saturday morning. The office closed
I believe at noon so then I began to look at the books to
see when.-what disposition the books indicated had been made
of the $3,900.00 and I found that two deposits had been
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n1ade according to the books on February the 6th for-to the
two deposits equalling the $3,900.00.
Q. Two deposits equalling to 3,900.00
A. Ye~, sir.
Q. Right.
Court: February the 6th.
A. And any odd cents that-the figures that I gave you.
Actually $3,953.89, the two deposits.
Court: Say that again. Two deposits on February the 6th
was how _much?
A. AI_!!ounted to thirty-nine fifty-three eighty-nine.
By ~Ir. Garnett:
Q. Now did you or not inquire of ~irs.
ebb as to the
deposit slips?
A. Not on Saturday.
Q. When did you-what did you do when-when you found
that these deposits had been made? Wha.t dateA. Saturday morning I tried to determine what
page 112 ~ source the deposits were made, trying to match
.
up the deposits with the books.
Q. Were you able to do that?
A. No, sir.
Q. All right, sir. Did you come back to the office on the
following Monday?
A. On 1\tionday morning, yes sir.
Q. That would be February the 9th?
A. The 9th of February.
Q. Now did-on that day, did you or not make any inquiry
of anyone as to the deposit slips?
A. I asked 1\irs. Webb to give me all of the _deposit slips
since-'-since July 1, 1958.
Q. Why did you specify that particular period of time?
A. WeB~ at that particular time a new system was installed
at Bo}ven Company known as the system designed and sold
by RoY,al McBee Company.
Q. What kind of system is it 7
A. What we would normally term a one write system.
Q. It's a bookkeeping system?
A. Yes, fls pertains to the accounts receivable and cash
receipts and so forth.

'V
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Q. That differed, did it, from the system that
had been used prior to that time?
A. Yes sir, it's designed to cut the time in keeping the records considerably.
Q. W~as there any differe.nce in the way the money would
be deposited in the bank?
A. And also it was designed-

page 113

~

Mr. Baker : If the Court please, I realize this is a difficult
area but-and I hesitate to jump to my feet all the time. Some
degree of leading question I think probably is absolutely
necessary but this is taking the man by the hand and taking
him dowp the road andCourt: He asked him what did he do.
Mr. ~aker: No sir, let's ask the Court Reporter to read
the question back. He asked him did you do so and so and
SO Hl1d SO.

:Mr. Garnett: That's a good question.
1\tir. Baker: It's ·a good question if it is not objected to.
Court_: I don't want you to lead him any more than he has
to.
Mr. Baker: I don't want to be sticky about it
page 114 ~ but it reaches the point where we have to object.
Court: Go ahead and tell us what you did.
Mr. G,arnett: I'm asking him ·about the bookkeeping system. My question, that he objected to, was did the new system
they installed make any difference in the way that the cash
was to be deposited in the bank. I don't see anything wrong
with that question.
Court: I don't see-he wasn't objecting to that one. lie
objected to the one before that.
Mr. Baker: I'm objecting to the series of them.
Court : Go ·ahead and answer the question.
A. Among other things, the system provided that the cash
be deposited intact. The total cash receipts received be deposited daily intact.
Q. All right. 'Vhen von rna de the inquiry of 1\{rs. Vl ebb
for the deposit slips, did she give them to you or not?
A. She handed me a group of deposit slips and in going
through them, I noted several deposit slips misspage 115 ~ ing, including the two deposit slips purported to
be made by the books on February the 6th.
Q. All right sir, and-did you make any inquh·ies -as to
where those two deposit slips wereY
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A. I told Mrs. Webb that some of the deposit slips were
n1issing, including the last two as indicating having been
made the day before. Very shortly she handed me those two
deposit slips.
Q. Do you have them 'vith you 7
A. Yes, sir.
Q. Now the two deposit slips that she handed you, would
tlwy he the original or the office copy?
A. "\Vell, they're supposed to be the office carbon copy. It's
standard practice to make a carbon copy of all deposits and
retain the carbon copy in the office.
Q. Is it the standard practice for what-just how-what is
tlw standard practice for Bowen and Company in the making
of deposits? How many deposit slips are made up in the
office·?
1\rfr. Baker: If the Court please, I think that n1aybe the attorney for the Comn1onwealth better back up and let us all
understand which of these questions it is that the witness is
answering.
Court: One question at a time. Go ahead, sir.
page 116 ~ Call the question back, the last question.
1\ir. Garnett: I '11 ask him.
Court: "\Vhat is the last question, lVIr. Schneider.
(At :this time the last question was read to the Court).
By 1\rir~ Garnett:
Q. All rig·ht, break that down. vYhen they U1ake a deposit at
Bo,\·en and Company at that thne, how many deposit slips
were made up in the office Y
l\Ir. Ferguson: ·If he knows
JVIr. Garnett: I suppose that's leading.
1\Jir. Baker: I think, if the Court pleaseCourt : Slightly.
1\1r. Baker: It's a little bit leading and I think also, if the
Court. please, the foundation for all of these questions has not
been properly laid.
Mr. G·arnett: I can'tMr. Baker: As of this time there is no indication that Mr.
vVhitesicle was daily or even frequently in the office of Bowen
and Company when any of these transactions
page 117 ~ were being done nor is there any testimony yet
that he gave instructions and to whom he gave
instructions
and who was supposed to receive his instructions.
I
I
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I think to bring a man inCourt: He was trying to get that system they were using,
the last time you interrupted.
l\Ir. Baker: I think we ought to make it clear whether this
n1au is testifying fron1 personal knowledge or fron1 what he
believed to he true or what smnebodv ha.s told him was true
or what his instructions were. I think that foundation should
be laid before this line of questioning should be pursued as to
what the routine day by day in Bowen and Company was. The
n1an has already testified his office was not in the office of
Bowen and Con1pa.ny and before he should beCourt: He already testified the days he was there. Go
ahead from there.
1vir. Baker: But he's now being asked questions, if the
Court please, about the day by day routine of
page 118 ~ Bowen and Cmnpany in the. months and I presume
the years preceding the day he's testified to. He's
being asked what was customary to be done by Bowen and
Company and I think the foundation should be laid for the
basis of his knowledge, what ,vas customary of his knowledge,
if he has any.
Court: i 'lllet him testify to that.

(Counsel for both side then continued their argume.nts in
reference to the above).
Court: Go ahead with the examination.
1\Ir. Baker: The Defendant by counsel excepts to the ruling· of the Court.
Court: All right, sir.
1\ir. Baker: In admitting this testimony from this witness
,about day by day routine and what was usual and customary
to be done in Bowen and Company without the prior foundation being laid as the. basis of his knowledge and the basis of
his testimony.
l\h·. Garnett: All right., Judge. Just to set the
page 119 ~ record clear.
Bv l\1r. Garnett:
·Q. Do you know or were you fatniliar, 1\ir. "\Vhiteside, with
the day by day routine and the 1nanner in which deposits were
to have been made by Bowen and Company under this system
we are discussing?
A. Yes,sir.
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1\Ir. Gal'nett: 0. J(.
~Ir. :Baker: The objection-is not waived because the witness has not yet said how he knew.
~Ir.1Garnett: I don't care how he knew. That's a matter
of cross exatuina tion. He said he knows.
Court : Go ahead.
By 1\IIr. Garnett:
Q. Now Nlr. Whiteside, when Bowen and Company made. a
deposit in the bank, what was the customary procedure as to
the number of deposit slips made in the office 1
A. )Vhen they 1nade-you mean daily f
Q. Yes, sir.
A. W eH, n1aking deposits in two banks.
Q. ll'n1 not talking about ·any number of banks. I'm talking
about any one deposit, how may deposit slips would be made
for that particular deposit f
page 120 ~ A. Two. The original and one carbon. The original to be retained by the bank, the carbon to be
retained in Bowen's office.
Court: Bowen and C01npany you mean Y Bowen and Company is right, isn't it Y
A. Yes, sir.
Court : All right.
By l\ir. Garnett :
Q. No'v what would be done with these duplicate deposit
slips¥
A. +hey wel'e retained in the office of Bowen and C01npany.
Q. As part of their records or not f
A. Yes, sir.
Q. Now I believe you testified that l\irs. '\Vebb then gave
you the two office copies of the deposit slips, is that right f
A. Yes, sir.
Q. That you asked for?
A. Yes, sir.
Q. Do you have them there?
A. Yes, sir.
(At this time a document was handed to Mr. Garnett who
then handed the document. to l\ir. Baker).
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page 121

~

By 1\fr. Garnett:
Q. Now ~[r. Whiteside, tell us what those two
deposit slips reflect (indicating) Y
A. 'Yell, these two deposit slips indicate that all of these deposits, the 39-theCourt: "\Vhat!

A. The entire atnount of $3,953.89 is in currency and coin.

Bv :Mr. Garnett:
·Q. Let's back up a little because his Honor is not as familiar with this transaction as vou and I. There are two deposit
slips, is that correct 1
..
A. Yes, sir.
Q. Are they on separate banks?
A. One is on the Citizens Marine Jefferson Bank in the
an1ount of $3,384.25.
Q. 33A. Eighty-four h\enty-five.
Q. How is that broken down?
A. It is shown as $3,384.00 in currency-twenty-five cents
Ill COlll.

Court: T\venty-five cents in coin? What-I don't know the
dates of these. slips. I haven't seen them at all.
~{r. Garnett: I had asked him about the depage 122 ~ posit of February 6, 1959
Court: IIe hasn't said that though.
A. They're dated on the space provided for that as February 6. They are authenticated by the bank with their stamp on
February 6, '59.
1\'Ir. Garnett: NowCourt: You gave me one on C and lvi Jefferson Bank,
thirty-three eighty-four in currency and twenty-five centsA. There's another on the First National Bank.
By Mr. Garnett :
Q. What does that reflect?
A. That indicates $569.00 currency; sixty-four cents coin,
a total of $569.64.
Q. Does that have any bank notation on the side?
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A. Yes, sir, it ha.s five sixty-nine sixty-four, dated February
the 6th, 1959
Q. All right, sir. Now let's take this bank deposit, this slip
for the Citizens ~Iariue Jefferson Bank in the sum of thirtythree eighty-four twenty-five and will you read the bank notation, please?
A. The bank notation has, "CMJ" which is abbreviation
for the Citizens ~farine Jefferson Bank. It has the number,
171, February 6.
Court: 171f
page 123 ~

A. Number 171. It shows the amount printed
by the machine of thirty-three eighty-four twenty-

five.
~:Ir. Garnett: All right, I offer it in evidence as Plaintiff's
-Commonwealth's Exhibit Number One..
Court: Let me see it, please.
J\tir. Ferguson: If your Honor please, has the witness
identified then1 as carbons or not?
1_\lfr: Garnett: lie has not as yet.
J\tir. Ferguson: We object to the offering of the evidenceit into evidence be.cause his testimony wasCourt : He said these were the two copies she gave him.
He said these were the two she gave him from the office on
that day.
I

(T~e deposit slip was received and n1arked Commonwealth's
Exhibit Number 1).

By Mr. Garnett:
Q. :Now this deposit slip, First National Bank you have. described, is five sixty-nine sixty-four. What notation does that
have 'across the side, put on there by the bank?
.A.. Printed across the side is, ''F. N. B. '59."
page 124 ~ That's the year. The number 594, February 6,
'

$569.64.

lVIr~ Garnett: I offer this in evidence as Commonwealth's
Exhibit Number Two.
I,

(The deposit slip was received and marked Commonwealth's
Exhibit Number 2).
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By M:r. Garnett:
Q. l\1:r. \Vbiteside, after 1\'Irs. Webb gave you these two deposit slips upon your request, what then did you do?
A. I went to the bank, first the CMJ Bank to inspect the
original deposit slip.
Q. Did you find the original deposit slip?
A. Yes sir, the bank showed me the original de.posit slip.
Q. That was at Citizens ~Iarine Jefferson?
A. Or the copy they retained.
Q. I hand you herewith a deposit slip titled, "Bowen and
Company, February 6, 1959'' in the sum of $3,384.25, marked
identification nu1nber 100, and ask you if you have ever seen
that deposit slip before 1
A. Yes sir.
Q. "\Vhe.re did you see that deposit slip?
A. I saw that deposit slip in the Citizens 1\Iarine Jefferson
Bank. It was sho,vn to me by ~Ir. Roger Lewis over at the
bank.
page 125 ~ Q. Now what does that deposit slip reflect?
A. This deposit slip shows, to start with, $86.00
in currency, $89.00 in coin.
Court: $89.00 in coin?
A. Eighty-nine cents in coin, pardon me. It shows in addition thereto, five checks. You want me toBy ~Ir. Garnett:
Q. No sir, just give n1e the-would that be t~e. difference
between then-would the checks make up the difference between the total1
A. Between the $86.89 currency and coin, the checks make
up the difference. to equal the thirty-three eighty-four twentyfive.
Q. All right, sir. Did you m.akc any visits to any other
banks?
A. I then-visited the First National Banlr.
Q. And what was your purpose in your visit theref
A. To inspect the bank's copy of this deposit.
·Q. Did you-did you find the deposit slip at the bankf
A. Yes sir, I was shown that by the bank.
Q. I hand you herewith a deposit slip on the First National
Bank, Newport News, credited to Bowen ·and Company, Fe.bruary 6, 1959 in the sum of $569.64 and ask you, Mr. White-
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side, have you never seen that deposit slip before?
A. Yes sir, I have.
·
Q. "'\Vhere did you see that deposit slip?
A. I saw· that in the First National Bank.
Q. Now what does that deposit slip reflect?
.
A. This deposit slip calls for currency of $10.00 and s1lver,
$1.03 and in addition there are five checks listed..The ~ve
checks together with the $11.03 cash equals to five siXty-nine
sixty-four, the total.

page 126

~

1\fr. Garnett: All right, sir.
Court: Five checks were missing, did you say?
A. Five checks listed there.
Court : Listed 1
A. Yes sir.
Mr. Garnett: I offer in eviden~e the deposit slip marked
identification number 99, Commonwealth's Exhibit Number
Three.
(Tl1e deposit slip was received and marked Commonwealth.'s Exhibit Number 3).
::Mr. Garnett: I offer into evidence the deposit slip marked
identification number 100 as Commonwealth's Exhibit Number Four.
,
1\ir. Baker: I thought I had them straight. I
page 127 ~ wonder for the record if we could ascertain which
was First National and which was CMJ.
J\Ir. Barham (Clerk): Number Three was First National.
~Ir. Baker: Nun1ber Three is 100, identification number
lOOf

I

1\fr. Barham (Clerk) : Identification number 99 is Commonwealth's Exhibit Number Three.
:1\'Ir. Baker: And that's the First National deposit?
1\!r. Barham (Clerk): That's the First National, yes.
(The deposit slip was received and marked Commonwealth '.s Exhibit Number Four).

By Mr.!Garnett:
Q. D~d 1\frs. Webb ever produce to you a carbon copy of the
two original deposit slips f
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Mr. Baker: If the Court please, I thing that's getting right
back to the same pattern of leading question. I think the good
test, if the Court please, whether a question is
page 128 ~ leading or not is whether question after question
can be answered yes or no. The question suggests
the answer and it's leading and I '11 haYe to object to it and
ask, if the Court please, that-that we try to steer away from
it.
Court: I want to stay away from it too but I don't see how
you can help it in this instance.
Mr. Garnett: Every question that ·can be answered yes or
no is not leading.
Mr. Baker: I don't say every one is, if the Court please.
Court: I understand that but we have a wide latitude when
you're dealing with all kinds of slips and checks. Go ahead and
ask him the question.
By Mr. Garnett:
Q. Well, did she ever-did she or did she not ever give you
a copy of these two de.posit slips, Exhibits Number Three and
Four showing those checks listed thereon Y
A. She gave me a list of the checks shownQ. ]\fr. WhitesideMr. Ferguson: Let him answer.
By ~Ir. Garnett:
Q. Answer my question. It's not responsive.
Now he's n1isunderstood n1y question. Did she
ever give you a de.posit slip which would have been a duplicate
of these two (indicating) t
A. No sir.

page 129 ~

Mr. Garnett: All right, sir.
1\:lr. Ferguson: ''7 hat was the witness going to sayY We
think it is right important.
1\J:r. Garnett: He 'vas going to say that later on she gave
him a list of the checks.
Court: Let him say it, if they want to know.
Mr. Garnett: I haven't asked him the question.
Court : I understand.
Mr. Garnett: And I don't think the witness ought to answer it.
Court: I don't think you should either. You're not a witness.
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:Nir. Garnett: lie was asking n1e I thought.
~fr. ,Ferguson: I wasn't.
l\Ir. ,Garnett: So I was going to telll1im.
Coui·t : The witness may tell hin1 but not you, what he
was going to say. I don't know how you know what
page 1:30 ~ be was going to say either.
!fr. Garnett: I certainly do know what he was
going to say. I would he a pretty poor prosecuting· attorney. Cou~rt: I 'n1 going to let him say it from the witness stand,
s1r.
1\Ir. Garnett: All right, I 'II ask him the question. I mean
I was going to bring it in later. If you want to wait-if you
want it now, I'll give it to you.
Court: All right, is that satisfactory with you? Go ahead
then.
~fr. Ferguson: He interrupted the witness.
:fifr. :Baker: I would like, if the Court please, I would like
for the Court Reporter to read ·back as far as the witness l1ad
gotten: with his answer before he was interrupted by the attorney for the Cmnn1onwealth and then with no questions
from anyone or suggestions from anyone, ask that the witness
beCourt: Read it, 1\fr. Schneider.
:Mr. Baker: Complete the answer he started to
page 131 ~ give.
i
Court : Read it.
!

I

(At this time the Court Reporter then read the last question
and an:swer to the Court.
1

Mr. Baker:

I would like the witness to finish the answe.r.

A. A list of checks shown on the deposit slips later.
By Mr~ Garnett:
Q. How much later T
A ...A.hout three davs. As n matter of J·ecord, on February

12.

~

Cou~t: Is that all she gave yon? She just gave you a list of
checks! that were shown f
1

A. Yes sir, showing the name of the maker of the checks.
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l\Ir. Garnett:
logical order.

r \Vfl~ going to get

that. It

C0Il1CS

in chrono-

By 1\'Ir. Garnett:
·Q. Did the books of Bowen and Compasy reflect that onwhether or not on February the 6th, 1959 more than one deposit was n1ade in Citizens lVIarine Jefferson Bank?
1\Ir. Baker: If the Court please, I 'n1 going to
object again and I hope this will be for the last
time.
~Ir. Garnett: I hope so too.
1\Ir. Baker: It's certainly not up to counsel for the defense
to give anyone instructions in the proper framing of a question. The first ruling of a leading qtwstiou is not cured by
'vhether or not. This question I suggest to the Court should
be put to the wit.ness. '' " 7 hat do the books reflect on such and
sueh a date'' with regard to whatever the attorney wants to
inquire about. This questionCourt: Relative to how many de.posits were m·ade.
:Nir. Ferguson: The pointCourt: I don't see n1uch difference.
Mr. Baker: I don't see this is particularly damaging but
when we set a course here, where do we stop it? I say to the
Court, if the Court please, that question after question:Mr. Garnett: They set a course that I suggest they stop.
Court: You want to ask him the question, you
page 133 ~ may ask him in the way to 1nake it least leading.
1\ir. Garnett: I have been practicing in these
Courts for a nutnber of vears.
Court: I too.
·
1\ir. Garnett: I know a leading question when I see it. I'm
not asking a leading question. lVIy question was going to be
to the witness whether or not the books of Bowen and Company showed more than one deposit on that day in this amount
and I don't see anything wrong with the question.
Court: I'm going to let you ask the question but try not
to make them any more leading as possible. Mr. Baker makes
an objection and that takes up -a lot of time. Go ahead.
page 132

~

By ~Ir. Garnett:
Q. Mr. Whiteside, do the books of Bowen and Company, as
far as your examination reve.aled, reflect whether or not more
than one deposit was made in the Citizens Marine Jefferson
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Bank by Bowen and Company in the amount of $3,384.25 on
February the 6th, 19597
,
A. No sir.
page 134 ~ Q. Do the books of Bowen and Company reflect,
so far as your examination reveals, whether or not
there was n1ore than one deposit made in the sun1 of $569.64
by that company in the First National Bank
A. No sir.
Q. On February the 6th. Now you said, "no sir" to both
questions. Do the books-do you mean the books don't reflect
it? Do the books reflect whether or not those deposits were
made or not~
A. It reflects one deposit in each bank.
Q. All right. Now when you found these deposit slips in the
banks, l\Ir. "\Vbiteside, what then did you do, if anything?
A. "\\Tell, after making a copy of them, I returned to the
office of Bowen and Company to try to locate these items in
the books to see if it had been recorded.
Q. vVere you able to-to identify which checks were-they
were that \vere listed on these two deposit slips 7
A. There was one check still in the bank ·at the Citizens
~Iarine Jefferson Bank when I saw that deposit slip.
Q. "\Vhat check was that?
A. The check for $1,841.43 was still in the bank and I was
show~ that check by the bank.
Co~rt : One check you say?
A. One check there, yes sir.
Court: Eighteen hundredpage 135 ~
A. $41.43.
Court: That's C:WIJ Bank?
A. Yes sir.

By ~Ir. Garnett:
(J. That was still in the bank. Did you find any more checks
in the bank that were listed on this deposit, so far as you
were able to determine~
A. One other check was also still in the bank Citizens Marine ,Jefferson Bank check in the amount of seven ninety-four
forty~:four.

Court:

Seven ninety-four forty-four?

A. Yes sir.
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By Mr. Garnett:
Q. Now were you able to determine whose check this was
in the sum of eig-hteen forty-one forty-three!
A. That check was a check drawn by the Newport News
Shipbuilding and Dry Dock Company dated January 27, 1959
pavable to Bowen Company, Incorporated.
Q. Who was the other check that you have just mentioned 1
A. The other check was drawn on the First National Bank.
That was a check of Bowen Company, Incorporated.
Q. A check of Bowen Company, Incorporated?
A. Yes sir.
page 136 ~ Q. How much was that?
A. Seven ninety-four-forty-four.
Q. Seven ninety-four-forty-four. Now what then, if anything did you do, ~ir. Whiteside?
A. !-knowing whose check the eighteen forty-one fortythree was, I inspected the cash receipt record to see if I could
find it listed or entered.
Q. Did you find it Y
A. I did not find it. The check for seven ninety-four fortyfour was entered in the records.
Q. That was in the records t
A. Yes sir.
Q. Now what then did you do?
A. I then inspected the account of the Newport News Shipbuilding and Dry Dock Company, found that they owed an
amount of eighteen forty-one forty-three.
Q. I-Iad they been credited in the books of Bowen Company
with this amount?
A. And the account had not been shown as paid. It was still
owing.
Mr. Baker: Can we get back to, in order of reference, as
to what date this is appearing?
Court: I think you should tell us.
:Mr. Baker: I don't know what day he's testifying to.
pag-e 137 ~ By Mr. Garnett :
Q. Vl ell-all right. sir, what day was this,
'VhitesideY
A. This was Monday, sir, February the 9th.

~Ir.

Court: The 9th on J\fonclav.
J\fr. Baker: Can we unde~stand that it will be February
9th until there's a change so I won't have to inquire.
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1\tir~ Garnett: No sir, I don't make any understanding as
that. J suggest Mr. Baker follow the evidence closely.
Court : If he gets confused, I'll try to help straighten him
out. :
Mr~ Garnett : I 'II try to.
Mr. Baker: Instead of my inquiring and interrupting, the
witness will be testifying with regard to February 9, 1959 until
he's indicated he's testifying in regard to a different date.
Court: He's told yon that. This is all on February the 9th,
Monday as I understand it.

By Mir. Garnett:
Q. :Now :hfr. Whiteside, after you didn't find that the Newport News Shipbuilding and Dry Dock Company
page '138 ~ had been credited with this money, what then
did you do?
A. Well, I proceeded on with the examination of the books
to see if I could again locate some of these other missing
checks in the cash receipts .records.
Q. !What sort of an examination did you do?
A. ,Inspecting the cash receipt records.
Q. ·~For what period of tin1e f
A. iWell, for-not knowing the dates of these checks, I went
back to February 9th on to a couple of weeks or so.
Q. IAll right, then what did you do?
A. II didn't find any of those cheeks. Then I continued to-I
don't' believe I finished reconciling the accounts receivable
ledg-er at that tin1e. I completed the reconciliation of that and
it balanced out with the control account. That .afternoon, I informed 1\fr. 1\fcMurran.
Q. Let me ask you this. When you balanced out, as you call
it, were any of those checks, so far as you were able to determine; that were listed on these deposit slips recorded in your
cash :receipts journal other than that $700.00 check you refer
to?
A. One other che.ck.
1

Court: $794.44.
By Mr. Garnett:
Q. One other check?
page: 139 ~ A. One other check in the amount of $140.17.
!

By Mr. Garnett:
Q. IAil right, sir. Then you say you went to :hfr. McMurran Y
I
I

I
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A.
Q.
A.
Q.

Yes sir.
Explained to him this situation or not?
Yes sir.
All right, ·what, if anything did you all decide to do Y

1\:Ir. Baker: If the Court please, I think this witness may
testify what he did. I don't think he can-I don't think it's
adn1issible evidence to testify what Mr. McMurran de.cided to
do nor do I think it is proper for him to state what he decided
to do. He can testify what he did.
Court: Go ahead and tell him what he did.
1\Ir. Garnett: Now Judge, no\v-now I realize that he can't
tell about any conversation that be had with Mr. ~Icl\{urran.
Court: You have not so far.
Mr. Garnett: Out of the presence of the De.fendant. This
is true.
Court: Nothing said about her being present.
pag-e 140 ~ :Mr. G,arnett: I haven't asked him anything·
about that. He's testified he went to Mr. 1\{c~Iur
ran and advised hin1 of the situation which is a fact of the
situation. He testified to it as a fact. Based upon that, they
made a. certain decision. That's all I'm asking. They decided
a certain course of action and that's all I'm asking him to do.
1\tlr. Baker: If the Court please, Mr. 'Vhiteside hasn't been
qualified as a mind reader yet in the evidence of this trial.
Unless he could read 1\'Ir. 1\:Icl\{urran 's mind, how else would
be ascertain what l\h·. Aicl\Iurran decided to do unless by being
told.
Court: He can tell him.
:Mr. Garnett: Do vou want me to tell him what Mr. 1\{cMurran told him?
"
Mr. Baker: My objection to this witness being askedCourt: What did you do then, Mr. Whiteside¥
A. 'Vhat did I do?
Court:
you do?
page 141 ~

You informed l\Ir. 1\:Icl\-Iurran and then what did
A. I proceeded on with my examination, sir.

By Mr. Garnett:
Q. All right. This was all on ~Ionday?
A. ~Ionday.
Court: 1\:Ionday the 9th, as I understand it?

Catherine vV ebb v. Comn1onwealth of Virginia

109

E. D. Whiteside.
A. l\tlonday afternoon when I informed Mr. McMurran.
By l\{r. Garnett :
Q. All right. Did you say anything furthe.r to Mrs. Webb
on l\{onday the 9th about this!
A. No sir.
Q. Did you discuss the matter with her on Tuesday the
lOth?
A. Yes sir-no sir. I beg your pardon. No sir.
Q. Did you discuss the 1natter with her on vVednesda.y theon Wednesday the 11th?
A. Yes sir.
Q. \Yhy didn't you discuss the 1na.tter with her on Tuesday
the lOth f
A. '1\llr. Mcl\1urran requested that I not do so.
Q. All right, sir. Now you said you proceeded then to-on
the-with your examination of the books and on what day
was that'
A . .Tuesday the lOth.
Q. Tuesday the lOth. How far back in the books
page i142 ~ did you go?
A. Well, I don't just recall how far back I got
at that point.
Q. \Veil, did the books reflect whether or not there was a
shortage in the cash 1
l\1 r. Baker: If the Court please, we are. coming to the
crux of the matter.
l\1r.' Garnett: We are that.
l\1r. Baker: This witness can testify what the books, disclosed but certainly this witness in the first place, has not been
qualified as an expert and even if he were an expert, he is not
permitted to give expert testimony upon the very issue to be
tried by the Court or the jury. He can testify to the facts but
the conclusions to be drawn are to be drawn by the Court as
the. trier of the facts. Now he ean testify to what the books
disclosed. He can testify as to what the books showed with
regard to the various entries but when he's called upon to
testify upon the conclusions he's reached, that's inadmissible
and I object to that. I would like~.
Court : I think he can testify what the books
page 143 ~ disclosed and what he found.
'
Mr. Baker : He can testify but he cannot substitute his opinion and findings for the findings which must be
made py the Court.
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E. D. Whiteside.
Court: I haven't said opinions.
Baker: Sire?
Court: I haven't said opinion.
Mr. Baker: Well, he can testify, if the Court please, to
what the books disclosed.
Court: That's right. I think he can.
J\{r. Baker: And I don't think the Court is required to
run totals for it. The Court is going to decide whe.ther there
are any shortages.
Court: Read the question back.
~Ir.

(At this time the last question was read to the Court).
Court: Somewhat leading but I'm going to let him answer.
Mr. Baker: If the Court please, I would like to be heard
on that before.
Court: All right, I just heard you but I '11 hear you again.
Mr. Baker: I'd like to have an opportunity to show some
authorities to the Court on this issue. This is askpage 144 ~ ing-comparable to asking a witness was the
driver negligent. He can testify to the facts.
Court: l-Ie can tell us and then tell us what was short. and
so on.
Mr. Baker: Sir?
Court: He got the books. He can disclose. it to you and you
can ask him all about-von can cross examine him about it.
1\ir. Baker: I don't think the Court understands the objection of counsel.
Court : I think I do.
1\tir. Baker: Counsel's objection is this man should not be
permitted to testify to a conclusion of whether or not there
was a shortage. That is a conclusion that the Court ultimately
must decide.
Mr. Garnett: I didn't ask him that.
J\{r. Baker: He's taking from the Court the issue that the
Court is obliged to decide.
Court: I understand that, sir.
J\{r. Baker: And the authorities say even if this man be
an expert, he may not do it.
Court: I didn't say he could either. I never
page 145 ~ have said he could and I don't want an opinion
about it but I'm going to let him testify about the
facts so far as the books and what he found.
Mr. Baker: No objection to testifying to the facts.
Court: 'Vhat the books disclosed.
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E. D. Whiteside.
:Nir. Baker: If he had to testify that there was a shortage
or was not aCourt: I'll let him show what the books showed at that
time.
Mr. Garnett: That's all I asked hhn.
Court: Go ahead.
1

By lVIr. Garnett:
Q. For the period you examined the books, 1\Ir. "\Vhiteside,
did the books or not disclose a shortage of cash?
A. Yes sir.
Court: 'Vhat did it disclose at that thne!
A. Sir?
II

l\fr. Garnett: It disclosed so many things, it's pretty
1m rd...:_
Court : In reference to cash then. He can't do too many
things about that.
Mr. Baker : If this line of questioning is going
page 146 ~ to proceed, may the record show the counsel for
the Defendant, Defendant by counsel excepts to
the ruling of the Court in permitting this witness to testify
concerning conclusions he reached from entries in the books
on the issue of whether or not there was a shortage.
Court: Go ahead, Mr. Whiteside. Let the record show he
objected to the question.
Mr~ Baker: It's a continuing objection so I won't have to
rise every time.
Mr~ Garnett: I don't think we ought to 'have a continuing
exception where we can pick up this record and say we excepted to everything.
Court : He excepted to this line of questioning. Let's answer ~he question, if we can.
By l\fr. Garnett :
Q. My question is, Mr. Whiteside, when you-as you have
testi.:fi,ed, you examined the books. "What then did you find the
books:, to reflect as to the cash, if anything?
...~. ~went back to find out when this thirty-nine fifty-three
eighty-nine as the books reflected at the end of
page ~147 ~ January 31, when that amount built up and how
i
it built up.
1

Court: You-
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E. D. Whiteside.
A. Thirty-nine fifty-three eighty-nine.
Court: Thirty-nine fifty-three eighty-nine. That's right. Go
ahead.
A. At the end of July, the books showed two dollars eight
cents short on deposits.
Court: Did what now¥ The books showed on what, JulyT
A.. At the end of July.
Court: What year Y
A. 1958.
Court: .The year before on July '58, is that right?
A. Yes sir. And for the month of August, there was an additional amount of $169.72 short on deposits for that month.
Court: That's August~
A. August of 19Court: One hundred sixty-nine what Y
A. Seventy-two.
~ir. Baker: Now if the Court please, I want to make
another objection. As the Court is well aware and the record
will disclose, the Defendant by counsel has been
pag·e 148 ~ not once but twice to the Court seeking an order
for bill of particulars in which the very 1natter
sought by order for bill of particulars was some specification
with regard to shortag·e, particularly requesting that the
shortage, if any, be spe.cified in amount and by accounting
periods. That bas never been furnished by bill of particulars.
It's been represented to counsel and to the Court it was hnpossible to do so by accounting periods and here we have a
witness now testifying and going beyond-going beyond the
bill of particulars filed in this matter by attorney for the Commonwealth. I object to the admission of this evidence upon the
grounds it's the matter sought by motion for bill of particulars not furnished by bill of particulars and that the Coinnlonwealth should be limited in offering of its proof to what
was furnished by bill of particulars so I object to this line of
questioning with Tegard to shortage by accounting periods.
That infor1nation having been requested by motion for bill of
particulars and the answer of the attorney for the Comtnonwealth having· been it was impossible to give it by
page 149 ~ accounting periods.
Court: I don't know but two periods, July and
August.
:M.r. Baker: The Tecord is clear on this subject, if the Court
please. \Ve specifically asked that we be advised what shortages, if any, were contended to exist and for what accounting
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E. D. .Whiteside.
periods and the answer of the attorney for the Commonwealth
was it was impossible to do that and we were refused that information and now I object to the admission of this evide.nee
as not following the bill of particulars furnished by the attorney for the Cmnmonwealth.
Court.: Let's go ahead. I'll keep your motion under advisement for a moment.
1\tir. Baker: Can it be understood, if the Court please, this
is a continuing objection also so I don't haveCourt: I don't care what you call it. The Court is going
ahead and find out how· far this thing does go.
l\Ir. Baker: I want to save this exception and
page 150 ~ I don't want to interrupt the Court or the witness
or attorney for the Commonwealth by 1naking the
sa.n1e objection to each and every question and answer. If it
can be understood the record will sho"\Y and disclose this is a
continuing objection to this line of questioning, I will not interrupt with this to each question and answer.
The Court: The Court rules against you. Sit down until I
hear smue nwre of it. You understand that!
l\Ir. Baker: Yes sir.
Court: I expect you down in your chair. Now go ahead,
1\Ir. Garnett:
By :Mr. Garnett :
Q. All right, sir. You had given us the second amount.
A .. I believ·e I gave you August in the amount of one hundred sixty-nine seventy-two.
Court: Gave ,July; hook showed .July '58 I believe you said.
A. Yes sir.
Court: This is August, '58?
A. July was-July was $2.08.
Col.lrt: And August?
·
A. One hunch·ed sixty-nine seventy two for Aupage. 1;)1 ~ gust. Septetnber, 1958, $353.90.
Court: Fifty-three 1
A .. $353.90.
Court : $353.90 t
A. Yes sir. October, $1170.81.
Coprt : $1170.81.
A. November!

I

Bv Mr. Garnett:
..Q. ]vV a it a minute. Let's 1nake sure his Honor has the correct dates, the correct amounts.
I
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E. D. Whiteside.
Court: . I have October, '58, $1170.81.
Bv 1\fr. Garnett:
·Q. Is that correct f
A. Ye.s sir. November, 1958,$273.75.
Court : Two hundredA. Two hundred seven tv-threeCourt: Two hundred seventv-threet
A. Seventy-five cents. Decen1ber, 1958, $1121.35.
Court: Eleven hundred twenty-one thirty-five.
A. January, 1959, $862.28.
By ~fr. Garnett :
Q. '\Vhat was the total of that?
A. Those should total to thirty-nine hundred fifty-three
dollars eighty-nine cents.
~

Court: Thirty-ninewhat?
A. Fifty-three eighty-nine.
Court: Thirty-nine fifty-three eighty-nine?
.l\.. The amount of the hvo deposits on February 6.

page 152

By J\tlr. Garnett :
Q. NowMr.1\'Ir. Baker: May I inquire of the Court whether I'm permitted to rise now to object to the-ali of it in one lump?
Court: Yes, you may object again now. I've gotten that
year down to January, '59.
1\fr. Baker: If the Court please, the Defendant by counsel
moves that the itemization of alleged shortages by months,
by this witness comntencing with the month of September,
1958 and continuing through January of 1959 be stricken from
this record for the reason that it is testimony of an itemization, month by month, of accounting periods, month by month ,
of alleg·ed shortages which is the very information sought by
motion for bill of particulars :filed on behalf of the Defendant,
refused to be given by the attorney for the Connnonwealth but
rather the representations were made by the atpage 153 ~ torney for the Comn1onwealth it was impossible
to give this information and that was the excuse
for not giving it. The Defendant by counsel therefore moves
this evidence be stricken from the record as being inconsistent
and beyond the bill of particulars furnished by the attorney
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for the Con1monweaJth and the Attorney for the Commonwealth on this issue should be limited in the offering of proof
to that information disclosed under proper order of the Court
with regard to the alleged shortage that the n1otion for bill of
parti~ulars was made. I ask the Court to strike this evidence.
Court: I don't think I can strike it. I do see some itemization here but now it's explained to me these things were delayed in the firm and carried on over. I don't know.
Mr. Garnett: Judge, this is in accordance with paragraph
three of the bill of }J«Hiiculars subn1itted by the Commonwealth. Also previously given to them, this memorandum,
given to them in the memorandum showing-showing unrecorded receipts and altered deposit slips in the sum of
page 154 ~

$3,080.09.

Court: Do you have that information, Mr.
Baker?
~Ir.,Baker: Sir?
Court: Do you have that information?
1\:lr. Buker: No sir, I don't think we do.
~Ir. Ferguson : If you'll look at the bill of particulars,
your Honor, that isn't broken do'vn at all like we wanted. We
wanted to know what periods they were talking about.
~Ir. Baker: I think the Court-the record is clear and in
case the record is not clear, this has been recent enough.
Court: He gave you that figure, I remember.
1\ir.. Baker: The Court has become a litle peeved with
counsel today and perhaps for very good cause. Everybody is
peeved with counsel on a ntunber of occasions because of the
insistence we be told what sums have been alleged to be short
and during what accounting period. This is the very precise
and specific information we sought and it was represented it
was impossible to furnish it and we come into Court less than
a week later and this man is giving this informapage 155 ~ tion from notes he said he made January 7, 1959.
1\tfr. Ferguson: The matterMr., Garnett: I think he's guilding the lily, Judge, because
that isn't what he said. He tried his best to get written into
the order of the Court that the Commonwealth ·attorney said
it was impossible to give him any dates on which a-shortages had occurred. They tried their best to do it and I said all
along !and the Court apparently agreed with the attorney for
the Comn1onwealth, we weren't called upon to pin-point each
and every item of shortages because embe.zzlement by its very
nature, the Court of Appeals has said is such that the Commonw~alth not only doesn't have to point it out, it doesn't
even have to prove individual peculations but can prove any
aggregate sum taken during any period of time alleged. Now
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I made this argument right in Court. Mr. Baker doe.sn 't remember that. He's got a short memory.
(At this time the attorneys for both sides then continued
their argument before the Court).
Court: You waited until a week before trial
to ask for it, as I recall, eight days.
Mr. Baker: I don't-care to argue the matter
further, if the Court please. I-if it's required, I renew my
motion this be stricken.
Court : I overrule the motion.
Mr. Baker: '"\Vill the Court note the exception of the Defendant by counsel for the reason already stated.
Court: The record will so show.
Mr. Garnett: \Ye l1ave been going now for an hour and
fifty minutes. I request a short rece.ss.
Court: How much time will you be on this witness T
Mr. Garnett: He's be on here for quite some time.
Court : You all want a recess T
~fr. Ferguson: No.
Mr. Garnett: I would like ·a recess.
Court: How about five minutes.
Mr. Garnett: That will be all right.
Court: The Court will be at ease.

page 156

page 157

~

~

(The Court then retired to the Chambers of the
Court after which all attorneys for both sides met
with the Court in the Chambers of the Court).

Court: You go ahead with your objection you were telling me about a 1ninute ago.
1\fr. Baker: If the Court please, I've already stated, if the
Court please, our objection. Our objection can be restated.
That as the Court well knows, by formal motion for a bill of
particulars and argument on the motionCourt: Yes sir, I believe it was on the 18th that you filed
that motion, wasn't it118th of July.
1\tir. Baker: I think that's right, sir.
Court: Yes sir, I gave you an order on the 20th.
Mr. Baker: The Defendant by counsel has rather persistently, to the ag·gravation of all parties concerned, asked for a
bill of particulars fron1 the Commonwealth on not once or
twice but I believe three tin1es that we be advised by bill of

I'
f
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particulars of the amount of alleged shortages, if any, by accounting periods.
page 158 ~ Court: And I put that in there as best he
could give it.
~Ir. Baker: And I think the. Court did. The Court ordered
-I think the attorney for the Commonwealth said it was impossible to do it with "particularity and the Court ordered that
it be done with such particularity as possible.
Court: That's right.
Mr. Baker: And it has never been done and here we find
in Court proof being offered in Court from a witness who has
been available to the attorney for the Commonwealth and advisers to the Commonwealth and to the accounting firm of
Daniel, Freen.an and Turnbull and attorney for the Commonwealth, testifying from matters that was made at this time,
namely on .January 7-I mean February the 7th and February the 9th of 1959 in which he is giving month by monthCourt: No, he started July, month by month July of '58.
Mr. Garnett: Only for '58.
Court: Yes.
Mr. Baker: Giving accounting period by acpag·e 159 ~ counting period, they being monthly accounting
periods commencing in July I believe of 1958 and
extending through ,Jannary of 1959 to theCourt: That's as far as we have gone.
Mr. Baker: To the precise penny, the amount of alleged
shortage for those particula-r accounting periods. "\Ve first objected to the introduction of that testimony as not following
the bill of particulars and being contrary to the representations made orally in argument and by formal bill of particulars .filed, as being impossible to be furnished and when that
objection was not sustained and the e.vidence along this line
'vas included, the Defendant by counsel1noved to strike all of
that evidence for the very same reason and it is my understanding that the Court overruled that motion as well, to
whichCourt: At this time I'd have to until-I haven't found out
how far it has gone.
~Ir. Baker : To both actions of the Court the Defendant
.
by counsel excepted on the ground it is beyond the
page 160 ~ scope of the bill of particulars ordered by the
'
Court and actually itemizing in the manner it was
represented to counsel and Court that it could not be done.
The importance I think of the Defendant having been apprised
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in advance of the amount of alleged shortage by accounting
periods is so obvious, it doesn't warrant discussion.
Court: Well, he shows them by month no,v. He's getting
up from July up to '58 and January of '59.
l\ir. Baker: It is our position that evidence should not be
received.
Court: All right, ~ir. Garnett., what do you want to say1
Mr. Garnett: Judge, they came in here and they W·anted
to know what amounts were missing and during what accounting periods they were n1issing. I told them that I didn't know;
that I could not tell them and even if I could tell them, I wasn't
called upon as a matter of law to do it in a bill of particulars.
Court: "\Ve're talking about the oTder now. We have one
order saying the time or periods.
page 161 ~ Mr. Garnett: That's exactly right. Now what
we are testifying here to now is an accumulation
from July to-to the end of January concerning these two deposit slips. vVe have introduced in evidence one in the bank
showing rhecks, the one in the office showing cash. Now we
pointed out to them even before they were in here on the bill of
particulars, those two deposit slips. We explained to them
in detail how we contended that those. two deposit slips covered a cash shortage. Now whether the cash was actually
short in July or August or not, I don't know. I dare say no
one else knows.
Court: Do you know by any period of time whether it was
short or not? I don't know now either.
l\ir. Fergqson: It was testified to that.
:Nir. Baker : If l\{r. '\Vhiteside doesn't know his evidence
should be stricken.
l\fr. Garnett: The books reflect that during this period of
time when you add up the-the months, time, there should
have been cash on hand of thirty-nine hundred and some odd
dollars which we're going to show 'vas not there.
page 162 ~ At least I contend we're going to show was not
there. Now this thing of breaking it down into accounting pe.riods, I'm not exactly sure what he means by
accounting periods but the fact remains that we pointed out
to them both in particulars and before, physically, these deposit slips and what we intended to show by those deposit
slips. Now there it is.
Court: Did you know about those deposit slips¥
Mr. Baker : Sir'
Mr. Garnett: Of course they knew about it. I showed it to
them physically. I didn't show them the original. I never saw
the original until it was brought down from the bank.
Court: I understand.
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Mr. Garnett: I showed them a copy we had made in Mr.
Whiteside's handwriting of those two deposit slips plus one
which ~Ir. 'Vhiteside said ~Irs. 'Yebb gave him. When he
called; for the deposit slips, we showed them to him. I don't
know if we actually showed him the original or not. My recollection is we showed the.m photostatic copies made side by
·
side to show how the variance between the two
page 163 ~ deposit slips.
Court: Is that right 1
1\'Ir. Garnett: Yes sir, ·we even went over with them an
item we're going to show and the evidence about one check
being cashed and change. brought back and so forth and they
were shown all that, every bit of it.
1\Ir. Ferguson: " 7 e were shownl\Ir.. Baker: Just a minute. Now if the Court please, at this
stage ·of the trial and on consideration of objections and exceptions taken by the Defendant through counsel, I suppose it
is ine13capahle that certain representations will be made by
counsel to the CourtCourt: That's what you n1ade, representations when you
asked. for the bill of particulars.
Mr. Baker: That are outside of the record and with regard to n1atters conducted outside of the presence of the Court
as well. I would like for the record to show that the failure of
Defendant by counsel to deny any of the representations made
by the attorney for the Commonwealth will not be taken either
by ibis Court or any other Court as an ad1nission
page 164 that all of the representations are true. I do not
charge to hin1 falsity but frankly I'm unable to
keep up with the representations over some period of time
with counsel as to what did or did not take place outside of the
record or outside of the Court. With regard to any particular____;,
Mr .. Garnett: Are you denying I showed you the deposit
slips Y:
1\ir., Baker: I do not deny we were shown 'vhat was represented to n1e as copies of the deposit slips on file with the
two banks in question and I believe it was representedMr. Garnett: Surely, Ralph, you can't deny that we sat in
the library and showed you and Billy those deposit slips and
explail1ed it to you.
Mr. Baker: You didn't let me :finish. We were shown what
was represented to us to be and which I do not contend to be
not a correct representation, represented to be copies not
photo tatic copies but copies ~ade-maybe they were photostats. I don't recall, of the deposit slips.

t

i
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~{r. Garnett: They are facts.
1\fr. Baker: And we were shown the original
of the two supposedly duplicate deposit slips
which were in the custody of Bowen Cmnpany aecountants.
We were not, however, either shown or told during what
accounting periods the amount of s'hortag·e, if any, was
alleged to have occurred during those accounting periods.

page 165

~

(At this thne e.ounsel for both sides continued their argument before the Court).
Mr. Baker: Vv e raised no objection at the time to the
sufficiency of paragrapl1 nun1be'red Three in the bill of
particulars filed on July 21, 1961 as far as it went by reason
of the fact that the attached summary which by Court order
'vas n1ade part and parcel, not by Court order. I believe it
was offered by the Commonwealth attorney, with consent of
the Court and counsel, was made part and parcel of the bill
of particulars. The itemization appearing on the last page
of the atrtached sumn1ary reads as follows in part. "In a
deposit in each bank on February 6, 1959 there was prepared
deposit slips indicating cash and currency of $3,page 166 ~ 953.89 but each deposit containing checks received
from cust01ne.rs for which no entry had been n1ade
in the eash receipts journals as follows'' and iten1izes down
and after giving credit for unrecorded cash receipts, totals
$3,080.90, the an1ount set forth in paragraph nu1nher Three
in the bill of particulars. No objection was made by counsel
to the adtnission of any evidence as set forth in this attached
sumtnary The objecti.on of counsel is that no'v for the first
tin1e we find that it has been possible ever since February
the 7th of 1959 to advise us with particularity with regard
to the amount of alleged shortages occurring for the accounting· periods in question for ·the months July through January
-July, 1958 through January-.July, 1958 through February,
1959. That is what we are objecting to. If the Commonwealtl1
wants to introduce evidence compatible and consistent with
what is revealed by this bill of pa.11iculars, no objection is
tnade.
(At this thne the attorneys for both sides tlten continued
their argument).
Court: l'\ye said before this should have all
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r been ironed out before we got to trial, six nlont'hs
ago it should have been done. It never was done.
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Gordon H. Ilopkins.
~Ir. Baker: That's all I have to say in the matter. I take
it it is not necessary to make any further exceptions in the
record.
Court: No sir.
Mr. Baker: That tl1e exceptions already made will stand.

(At this time the Court reconvened).
~ir. Garnett: Your Honor, I wonde·r if it would be proper
at this time to interrupt the testimony of Mr. Whiteside and
put on the-put on ~{r. Hopkins from the First National Bank
relative to the information he was going to obtain from the
hank. He advises me that he has a veryCourt: I 'have no objection if you have no objection.
1\h~. Baker: I understand that Mr. Hopkins will be put on
the stand for the sole purpose of giving ·testimony on the issue
of-,\rhat deposits we·re made on F,ebruary the 6th in the First
N a tiona! Bank to the Bowen account.
Mr. Garnett: That's correct.
page 168 ~ ~fr. Baker: No objec.tion to that.
Court: Let him come on. You want Mr. w·hiteside outside?
~I r. Garnett: NoCourt: You all object to him being here~
1\fr. Baker: No objection to his being here.
Court: Let the record show there's no objection to his
being here.

GORDON H. IIOPKINS,
called as a witness by the Con1n1on''realth, being previously
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Garnett:
Q. Will you state your name, please?
A.! Gordon I-I. Hopkins.
Q.: Now you are the same Mr. Ifopkins who testified here
on yesterday?
A. Yes, sir.
Q.• And I remind you, Mr. Hopkins, of course that you are
still .under oath in this matter.
A. Yes, sir.
page 169 } Q. Now Mr. Hopkins, at the close of your
testimony on yesterday the attorney for the
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H. Hopkins.

Commonwealth was asking you about certain information
that you said that you would obtain from the bank, First
National Bank records relative to the deposits, if any, which
were made by Bowen Company on the 6th day of February,
1959. Do you recall that?
A. The way I understood it was-was a deposit in the
mnount of $569.64, if there was another deposit of a like
amount deposited.
Q. vVell, I will rephrase it. Did you examine the records
of the First National Bank f
A. I did.
Q. And did you find out whether or not a deposit in the
sum of $569.64 was in fact made in the bank by Bowen a.nd
Company on the 6th of February, 1959?
A. That is co·rrect; only one.
:Mr. Garnett: Only one.
Court: Only one deposit.
A. Only one deposit of that amount.
CROSS EXAMINATION.
Bv ~fr. Baker:
·Q. Your exan1ina.tion of the records doesn't disclose what
deposits ''rere made. It only discloses what deposits were
credited, is that rig·ht ~
A. What were eredited, that's correct.
page 170 ~ Q. You don't know whether a deposit was made
or not1
A. Only what was credited.
~f r.

Baker : I see. Thank you.
A. I would like fo·r the record to show tlu1t .this deposit
bears the da.te of February the 6th, p.m. Tl1en bank's records from 4:00 o'clock in the· afternoon at which tin1e we
are open, posted on our records as of February the 9th~ so I
think that would be in rtbe record. It was carried over. vou
see, for the posting of the next day.
·
Mr. Baker: So the recordsCourt: 4:00 p.n1., on February the 6th.
A. February the 6th; posted under the ledger sheet of
Bowen and Company as of February the 9th.
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By Mr. Baker:
Q. The records ~to which you referred and from which you
are testifying today are Tecorcls made on February 9th in
your bank and not records made on February the 6th~
A. That's right. This is-deposit shows the date of February 6th p.1n. which is posted in our records on February
the 9th.
REDIRECT EXAJ'VIINATION.
By Mr. Garnett:
Q. Does iot show it was deposited on the 6th or deposited
on the 9th¥
page ,171 ~ . A. If it shows on our records, of the bank's
records, Bowen and Con1pany under the date of
the 9th because we have to have a cut off period there. Anything: on the 6th deposited from 9:30 until two are posted
under the 6th but at 4:00 p.m. tha.t record is included in the
bal~nce of the next businesR day which of course is 1\tlonday
the 9th.
1

:Mr. Garnett: I understand that. I understand that. But
your deposit slip receipt show·s which day it was posted 1
A. That's correct, shows the 6th.

RECROSS JiJXAMINATION.
By Mr. Baker:
Q. 1\.nd the deposit slip receipt with regard to which you
have been just been examined, indicates $569.64 in cash 'vas
deposited on that date as well as checks, doesn't it f
A. That's co·rrect.
~fr.

Baker: That's all.
Court : Is rthat all?
1\fr. Garnett: I dicln 't understand that question.
Court: Read it back to him.
(At this time the last question and ans,ver was read to the
Court.)
!

page 172 ~

REDIRECT EXAMIN·ATION.
Q. Do you mean that your records reflect there
was $569.64 in cash deposited!
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A. No, and checks.
Q. In cash and checks 1
A. Cash and checks.
Court: Get the record -straight now.
Mr. Garnett: That was-why I wanted it ·read back. I
didn't-quite get it. All right, that's all.
A. Mr. Garnett, will you need me any more today?
:Mr. Garnett: No sir, I will not need you any more today.
Judge, can this witness be excused for the balance of the day?
Court: I don't know.
~ir. Garnett: I have heretofore reserved my rights to recall Mr. Hopkins in regard to another matter in this suit.
Court: All right.

E. D. ':VliiTESIDE,
recalled as a witness by the Commonwealth, having been previously sworn, testified as follows:

DIRECT EXAlVIINATION.
page 173

~

By Ivlr. Garnett:
Q. Now Mr. vVhiteside, I'm trying to sum this
matter up. I believe you had testified about having been to
the bank and so fo.rth and had looked at the original deposit
slips. Did you at any time obtain from the office of Bowen
and Con1pa.ny an identification of the cl1ecks listed on the
original deposit slips of February the 6th, 1959?
A. Yes, sir.
~fr. Baker: If the Court please, I would like for hhn
indicate who did the identifying.
lV!'r. Garnett: I can 't-he con1plained about my asking
more than one question at a time. Now my next question isCourt : Go ahead and ask "him.
~fr. Garnett: AU right, sir.

By ~ir. Garnett:
Q. 1\iy next question is from who did you obtain that inforlnation?
A. Mrs. vVebb.
Q. Now did you ascertain whether or not the identification
of the cl1ecks which she had given you was correct?
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A. Yes, sir.
Q. And in "ihat. manner did she give you this-in what manner did she identify to you these checks?
page 174 ~ A. She gave me a typewritten list of each
deposit, each bank.
Q. Did she give it to you personally!
A. Yes, sir.
Q. Do you have it with you?
A. Yes, sir.

:Mr. Garnett:

~fay

I see it, please.

(At this time the documents were handed to Mr. Garnett).
By Nir. Garnett:
Q.' Do you recall when she gave you these-this list, these
two lists?
A. The afternoon of February 12.
Q. Now I note on these lists certain pencil marks, and X
and so forth by various and sundry accounts. Were they
on there when she gave them to you or a.re they your o'vn
figures or someone else's?
A. Pencil marks!
Q. Yes.
A .. I don't think there were any marks on there when she
gave: them to me.
- Q. I'm referring- sperifically to this X and the red pencil
X there .
...-\.. No sir, they were not on there when she gave them to
me.
page 175 ~ Q. They were not on there. In other words,
then except for the pencil notations on these two
lists, do I take it that they are the original list that she gave
to YO.u or not?
A. Yes sir, yes sir.

:A-ll·. Garnett: I offer it into evidence a type,vritten list
on a pad entitled the I-Tome Insurance Company, New York,
Finapce Allied Lines. At t.be top is DEP CJ\{J 2-6-59. Cmnn1on,yealt.11 's Exhibit Number Five.

l\f1~. Baker: 'V'hich one 'vas that, the list of CMJ.
~fr. Garnett: CM,T.
~:fr. Baker: That's number Five.
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(The lis·t was received and marked Commonwealth's ·Exhibit Number 5).
1\Ir. Garnett: I offer into evidence a list of checks written
on a piece of paper, caption of which is the Home Insurance
Company, New York, },inance Allied Lines. At the top of
which is FN Bank, 2-6-59 and it's Cmnmonwealth's number

Six.
Court: All right, Comn1onwealth's Exhibit Number Six.
(The lis·t was received and marked Comtnonwealth 's Exhibit Number 6).
page 176

~

~ir. Garnett: Now I'm handing the Exhibits
back to the 'vitness.

By ~Ir. Garnett :
·Q. ~Ir. Whiteside, did you make a check of the books of
Bowen and Cmnpa.ny at that time to determine which, if any,
of ·those checks had been recorded in the cash receivables or
whatever you call it~
A. Yes, sir.
Q. And had any one or more of those checks been listed as
having been received f
A. Two of those checks had heen listed as having been
received.
Court: Two checks listed as having been received.
Garnett: Two checks listed as having been received.

~ir.

Bv 1\tlr. Garnett:
·Q. Which two cheeks were listed as having been received?
A. Checks deposited in the Citizens 1\ia.rine Jefferson Bank,
one in ·the a1nount of $140.17 and one in the amount of $794.44.
Q. 'Yhich check was that? 'Vhat checks are they!
A. It's H~ted on here as .Jamestown Festival, $140.17.
pag·e 177

~

1\{·r. Baker:

As who?

A. James town Festival. The other one is listed on here
as L. A. ~[cl\'[ urran rent account, Bowen Company, check, in
the amount of $794.44.
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By ~Ir. Garnett:
Q. vV ere any of ·the other checks listed' thereon recorded
as having been received f
A. No sir, I could not find any record of any of the other
cheeks having ever been recorded.
Q. Did you find where any of the accounts of these people
who are listed here on this list had been credited with those
amounts~

A. No, sir.

Court : No others were credited t
A. Pardou1

Court:

No others were credited f

A. No, sir.
By 1\'lr. Ga.rnett:
Q. Now 1\tir. ·\Vhiteside, if you will be kind enough please,
to explain to his I-Ionor what effect, if any, these two deposit
slips handled in the manner in which they were, had on the
bool{s of the Bowen Companyf
~Jr. Baker: If the Court please, we want to interpose an
objection at this time. This witness is being called upon to
express an opinion based upon the books. In tl1e
page 178 ~ first place, he has not been properly qualified as
an expert to give expert opinion and secondly,
if he were so called he's heing asked to express an opinion
which of necessity is a conclusion which is the proper funertion
of the Court or the trier of the facts in this case, the Court,
or a jury if a jury were had. It is the proper function of the
Court. to find as issue of fact and the law is specific in my
opinion even if expert, ]w nw.y not substitute his own opinion
and finding of conclusions on the very issue to be tried for
that. of the trier of the facts, in this case ·the Court. I object
to the question being answered because of necessity it would
invo]v~ the g-iving an opinion, an opinion on the very issue
or issrtes of facts that can only be properly determined by the
Court,! the tt·ier of facts in this case.
Court: I'n1 going to allow it.
1
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M·r. Baker: Will you note the objection and exception
by counsel for the reason already sta,ted.
Court : Yes sir.
page 179 ~ ~Ir. Garnett: All right.
(At this time the last question was read to the witness).
A. Since these deposits contained unrecorded receipts,
they clearly indicated a shortage in the books.
Q. "\Yell, what I am asking you to do, M:r. \Yhitesidc, is
to explain whether o.r not these deposits, these two deposit
slips handled like -they were, in effect covered any shortage
reflected in the books?
1\Ir. Baker: If the Court please, I have to object to that.
Court : I 'n1 going to let hin1 explain what he did.
1\{r. Baker: It's as leading as it is possible to get. I don't
kno'v wh~ther the Court got the full import of the question.
Before we argue, I would like for tl1e Court Reporter to read
the question back.
Court: Read it back.
(The last question was read to the Court).
~ir. Baker: Now if the Court please, I submit t.hat the
question was fran1ed properly in the first place, the question
being· what did these deposit slips, handled in this
page 180 ~ manner, what effect did they have on the books.
\Vhen the answer wasn't sufficient, this questionCourt: I'm going to let him aRk what effect did it have
on the books.
1\fr. Baker: The Defendant by counsel notes its exceptions for the reasons stated.

A ...A.s I stated, they indicated a shortage in tl1e books.
Since the~e deposits contained unrecorded receipts, then they
had to replac.e funds from other customers whieh had heen
removed.
Court: \Vhat do you mean by unrecorded?
A. Certainly these checks had not been recorded as having
been received in ·the cash receipts.
Court : The books didn't show they had been received¥
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A. No, sir.
Cou~·t:

That's what I want. to find out.

I

A. Yes, sir.
Court:

All right.

By Mr. Garnett :
Q. Now just how would that reflect that, l\Ir. Whiteside?
Can you explain it a little further to fhe Court 1
A. Well, here we have these checks deposited in the bank,
[
not recorded in the cash receipts journal or any
page ~81 ~ place else in ·the books of Bowen Company yet
:
they make up the exact amount as being on hand
J anu~·y the 1st as reflected by the books for Bowen Company.;
Q. Now can you analyze those figures there, reflected by the
depos~t slips and the list of checks which she gave you to
show how that is 1
A. Yes, sir.
Q. WaH a 1ninute. All right. First, let me preface that
questipn with another one. On the list of checks which she
gave to you, is there any one or more checks which does not
appear listed as a eheck on either one of those deposit slips 1
A. Yes; sir.
Q. All right, sir. Now what cheek is that 1
A. '.):hat is the check listed as Dunton's Fuel Oil, $145.83.
Q. All right, sir. NowCourt: vVait a minute. Let me find that now. That's on
that l~st that you had 1
I

A. Yes sir, the first item on ·the list of C}fJ Bank.

Court:
slipst

That's not disclosed on either of the deposit

A. No, sir.
I

I

1\fr. Garnett: Did the Court see these lists¥
Court: Yes sir, but I can't remember all -the
figures.
Mr. l Garnett: Would you like for me to send those down
to the I Clerk's office and have a thermofax made right fast f
1

page ~82 ~
1

I
I
I
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You can have thetn on the Bench is what. I was thinking
about.
Court: I got one hundred forty-five eighty-three.
Mr. Garnett : You all have no objection 1
Mr. Baker: ~iake me one too.
Mr. Garnett: Yes.
Court: Not on either of the deposit slips T
A. No, sir.

lVIr. Garnett: I'nt handing them back (indicating). I'm
taking the1n to counsel table (indicating). Now your .Honor,
on yesterday there was offered for Identification purposes
a.--if I am not mistaken, 101, 101-A, what purported to be
a copy ofCourt: Photostatic copy of a check.
lVIr. Garnett: Of a check of Dunton Fuel Oil Company.
Since •then, I have obtained what purports to be the
page 183 ~ orig·inal of that check and I have it at counsel
table. It tuay be necessary to refer to this check
in the examination of ~Ir. vYhiteside. I would like to advise
the Court and counsel for the defense that a witness will be
here this afternoon to identify this original check, Mr.
Ashburn of Dunton ~,ucl Oil Company and-and · readily
realizing that any alluding that I may n1ake to this check in the
event it is not properly identified will of course be stricken
front the record.
Cou1•t: Any objection to it going in on that basis f
:Mr. Baker: No sir. I don't know that I can waive objectio11S in advance to any allusions that may be made to a tnatter
th3!t is not properly, in evidence, not even properly in evidence
as having been identi'fied. I don't want to raise any useless
objections to anything in the course of this trial but I don't
want to misinterpret my position.
Court: I think the better thing1\{r. Baker: As a general waiver of what 1night come up.
Court: The best thing to do is get 1\fr. Dunton
page 184 ~ here right now.
1\fr. Garnett: I ca.n 't get him here now. I
said it n1ay be that I will not allude to ~t before I can get
him here. I just wanted counsel-if he wants to objectCourt: Better not do it until you get him here.
}lr. Garnet•t: Yes sir, then I will have to refrain from
mentioning this check until after I bring Mr. Ashburn in to
identify it.
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Court: All right, sir.
Mr. Baker: I want to make this clea;r to the Court and
to connsel, I'm not making objeC~tion nor am I waiving any
objections because I don't know what use it might be put to
but I want to make that clear that I am not making objections. I cevtainly don't want to go on the record as making
a general waiver of objections.
Court: I don't want you to harm your client in any way.
I'm Iiot going to ask you to do it. Don't allude to it until
you get the witness here.
lVIr. Garne-tt: Yes sir.
page ,185

~

By

~Ir.

Garnett:

.

Q. Now did you, in checking the books, 1\{r.
Whiteside, before we get to analyzing these fi-

gures~ in checking the books of Bowen and Company, after
having been given this list did you find whether or not Dunton
-the account of Dunton Fuel Oil had been credited in the
a.mou~t of $145.83?
A. ift had not.
Q. It had not been credited. Now, I notice on the list which
is Comn1onwealth's ~Jxhibit Nun1ber Five and purports to be
a list ·Of the cheeks-sent to the Cl\IJ Bank on February the
6th, at the bottmn of that is an item-is an item labeled,
'' cha~ge'' in the sum of $58.94. Do you see that on your
copy';
A. ~es, sir.
Q. All right, sir. Now you stated I believe that deposit
slips hanclied in the manner in whic.h they did, covered to the
exact penny a shortage reflected in the books. Now will
you analyze for the Court the figures there on the deposit
slips and these slips given ·to you by ~frs. Webb and explain to
hbn just how these covered that shortage f
1

I

Mr.J Baker: If the Court please, I realize that this is
going \to get tiresome before we get through. I have attempted
previously-I've attempted previously to make objections
;
and have an understanding that there would be
page 186 ~ continuing olJjections. I want to make it clear
that the Defendant by counselCo~rt: I'm not going to accept his st.atement of any
opiniQn at all. fie's going to show what the books show. I'm
going I to let him show what the books sho,v.
Mr.~ Baker: I understand. If the answer of necessitv involves the forming of an opinion by this witness from the
I

I
I,
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books which is the only basis from which he could give a
.statement, I want to make it clear, if the Court please, tha.t
we object to that because the opinion to be forn1ed in this
case are the opinions of the trier of the facts which in this
case is the Court, the jury having- been waived.
Court: Yes sir.
Mr. Baker: And I have no objection to this man having
analyzed these books, telling the Court anything that these
books show that this Court can look at and see that they do
show it but when he starts reaching conclusions "rhich are
the very issues of fact to be tried by the Court in this case,
then he's not permitted to do it under the law.
page 187 ~ Court : I '11 expect you to examine 'him on that
and if you want to find out from the books, we'll
show it from the books.
Mr. Baker: vVe object to it coming in, not the right to
examine him later with reg·ard to it doesn't cure the ill
effects, if any, of the evidence having ·been introduced in the
first place and we object to this witness giving testimony other
.than what the facts show. Conclusions he reached with regard
to 'vhat they show can only properly be drawn in this case
by the Court and not by this witness.
Court: I'm not going to let hin1 give his conclusion or
opinion either. I want him to tell Ine what the books sho,v.
~fr. Baker: So I won't delay the course of this trial and
won't bother anyone, including myself by continuously jumping up, can we have it understood that the rec.ord will show
tha.t this is a continuing· objection to this typeCourt: All right, ·sir.
l\fr. Baker: This type of question and answer
page 188 ~ from this witness.
Mr. Garnett: No sir, I can't.
Mr. Baker: I'll have to object.
Mr. Garnett: Now this gentleman by this question, the
witness is going to analyze these figures and show to the
Court how these effected this shortage which he has heretofore
described as existing at that. time. Now Judge, that is a fact.
That is a fact reflected in these bookkeeping entries. Now it is
of necessity of course a conclusion and perhaps an opinion
but. even if it isCourt: That hasn't anything to do 'vith trying the case
though.
1\fr. Garnett. : Even if it is, your HonorCourt : It is what the books disclose.
Mr. Garnett: Here is a witness who has supervised these
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books i for 18 years. He is a witness with over 30 years accounting a.nd bookkeeping experience. Now simply because
he doesn't hold a title as Certified Public .Accountant certainly does not render hiiu as not an expert to express opinions
as to matters of bookkeeping.
Court : I haven't precluded him in the -slightest
page 189 ~ degree.
1\!Ir. Garnett: That's right.
Court: But they have a right to know where they're shown
in the\ books too and I'm going to let them go into that.
JVIr. ·Garnett: I agree with that.
Cou~·t: All right.
J.\.fr. Baker: Of course, so the record may-there may be
no question about the record being clear, the objection is not
just that this ma.n has not. been qualified as an expert but the
objection goes further. Even if he be an expert, he's not
permitted to give this type of testimony which is based not
upon something that could be pointed out in the books but
based upon conclusions he has reached with regard to ·what the
books show. The conclusions in this case can onlyCoui·t: What the books show is wha.t counts. What the
books ishow is what counts. Go ahead.
:hfr. 1Garnet.t: .All right, sir.
Court: If the books don't show it, then it's not good at
all. That's right.
I

•

1

1

I

I

By Mr. Garnett:
page 190 ~ Q. Will you explain to the Court then how
:
these two deposits-the handling of these checks
reflected on these deposit slips and reflected on the list that
MTs. "rebb gave to you, eovered the shortage which you say
was anparent to you in the books at that time?
A. 'fell, these two deposits in total equal to the amount of
cash called for by the books, $3,953.89.
Mr. Baker: .A.s of what date!
.A. As of J anuarv 31.

i

•

Courlt: January what?
A .•J~nuary 31, 1959.
Bv

I

1\fr~

Garnett:

·Q. Tpat is the amount, so we understand each other, that
I

I
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is the amount of cash that should ha.ve been on hand as of
the 31st day of January?
A. As per the books.
Q. As per the books 1
A. And still should have been on hand on Fe-bruary the
5th because no indication of deposit had been shown in the
books up to that time.
Q. All right, sir.
A. And since these deposits contained unrecorded receipts,
checks that had never been recorded in the records, they
naturally would not equal to the exact sum.
Court: Would not do what Y
A. 'V ould not equal to the exact sum. So that
change, it shows on this list change was received
back in the amount of $58.94 in order to make the deposits
agree with the amounts shown by the books. Now one check
of one hund1·edpage 191

~

By Mr. Garnett:
Q. Take the $145.83 item which does not appear on the
deposit slip but which does appear on the list of checks
given you from ~Irs. 'Vebb a.nd subtract tl1e change shown
down there and see what you get 1
A. Yes sir, if we take the change of $58.94 and take the
$86.89 shown on the deposit slipQ. Were they-what do they add toT
A. It adds up to the $143.83 exactly.
Q. One hundred forty-three or one hundred forty-five?
A. $145.83, pardon me. $145.83.
Q. I take it now you're saying fhat the change-the amount
marked, ''change'' at the bottom of the list given you by
Mrs. WebbCourt: Fifty-eigl1t ninety-four.
By Mr. Garnett:
·Q. Plus the cash ·shown on the deposit slipA. $86.89.
Q. Add to $145.83?
A. Yes sir.
page 192 ~ Q. Now is that or not the amount of theamount of money reflected in Mrs. Webb's statement to you of the Dunton Fuel Oil check?

Catherine "\Vebb , .. Comn1onwealth of Virginia

135

E. D. U7hiteside.

A. Yes, sir.
Coui·t: Now Jet me find the deposit slip. How much was
the amount? $86.00 you say, eighty-nine cents?
A. Yes sir. $86.00 currency and eighty-nine cents coin.
Court:
$145.83¥

That's on the Cl\IJ Bank. Those two .figures make

A. $145.83.
Cou~t:

By

~fr.

All right, sir.

Garnett.:
Mr. 'Vhiteside, did you at any time inquire of ~Irs.
'Vehb rel::t.tive to this transaction 1
A. Yes, sir.
Q. And when and where was that inquiry n1ade?
A. That was made on February 11, when I went to Bowen
Cmnpa1Iy 's office tl1e morning of February the 11th.
(J. rfad you or not previously advised l\f r. 1\:IcMurran of
this?
A. Yes sir, I had advised l\Ir. l\IcjUurran of tl1is on the
9th.
Q. All right, sir. So you went to the office on
page 193 ~ the-on February the 11th f
A. Yes sir.
Q. Njow, if you will please tell his lionor-well, let 111e
!Lsk ~o~ this. 'Va~~ anyone else present at the time you n1ade
tnquu·y of lVIrs. '''ebb?
A. 1\I r. l\{cl\Iurran, J{eit11 1\Icl\tiurra.n.
Q. A11d this was nuHle at Bowen and Company, was it?
A. "tes.
Q. 'Vhere in Bowen and Con1pany 1
A. In the office of ~fr. "\V. C. Bowen. l-Ie was out of town
at. the thne so 've were using· his offi~e.
Q. Dp you know where he was f
A. I jbeli€ve 'he w·as in }..,.lorida at the time.
Q. All right, sir. Starting from the time t.hen-I ta.ke
it then that you and ~frs. vVel)b and ~Ir. 1\Ic.l\fnrra."Q were
present together in 1\:fr. Bowen's office?
A. Yes, sir.
Q. Starting from the time that you were then present
togethe!r in the office, if you will relate to his fionor the conversatiQns w'hich you had, if any, with Mrs. 'Vebl1f

Q.

~ow

i

J

I
I
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A. vVell, I first asked lVIrs. 'Vebb why these deposit slips
showed all currency and coin which was a very unusual
an1om1t of currency and coin to have on hand. She told me
that I knew that it was not all currency and coin.
page 194 ~ So then I asked her why s'he showed it as such
on her deposit slips. She said sue was in a. hurry
in making up the deposits and would have to call the bank
back later in .order to get a detailed list. I then asked Mrs.
'Vebb if she-if the books were short. She said, ''no". I
then said, '' l\frs. 'y ebb, you had to know your books were
short in order to 1uake these deposits.''
Court: vVait a n1inute.
1'Ir. Baker: If the Court please, I don't think it is proper
for him to rec.ite arguments of his reasons why hel\fr. Garnett: He can tell the conversation.
l\Ir. Baker: I have no objections to the state1nents made
but I don't think it is proper. I haven't objected up to now
but when he says, "M~rs. 'Vebb, you had to know" because I
think we're going beyond what's proper and what's necessary.
Court: I think that's right too, 1\fr. Garnett. vVhat he said
to 'her-about what he said-he can 1nake a statement what she
said.
1\fr. Garnett: I don't believe the Court n1eans to rule
that I can't relate the conversation from this 'vitness.
Court: He said what he said n1ade her being -short.
1\{r. Garnett: One mmnent; that he and she
page 195 ~ had relative to this very question and the questions he asked her about it, Judge, we're doing it
every day wl1ere the Police, for instance, could come in and
say, "I asked him certain thing-s.''
Court: The only thing I'm saying, what he said about
those things at that time. What he said, conclusions he came
to a.t that time. I don't want him to say .those. This is not
in Mr. Keith McMurran 's presence, as I understand it.
Mr. Garnett: Yes sir.
Court: I don't want hhn to get conclusions in as to what
he said about shortages. Let her explain it.. That's all I'm
anxious to do; I'll let you show w·hat he said and what she
said but I don't want his opinion as to why so and so was
at that time.
1\!Ir. Garnett: He's not telling his conclusions. He's-his
conclusions here today. He's only telling the conversations.
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Court: I '11 let you show that.
Garnett: He had with her.
Court: All right.
Mr. Baker: The conversation itself was a conpag·e 196 ~ elusion.
:Mr. Garnett: Certainly. He was interrogating
her about thisCourt: I will let him say that but don't let him-other
than that, don't let him say anything about his opinions or
what shortages or anything else.
J\IIr~

By Nir. Garnett:
·Q. You understand, l\'lr. 'Vhiteside, you are not here to
give any opinions now as to these shortages in this conversation With l\frs.
ebb. I n1erely want you and I .trust you
understand, to tell only the conversations which you and
Mrs. Webb had.
A. Yes sir. That's what I was attetnpting to do, sir.

'r

Court:

Go ahead.

Bv 1{r. Garnett :
"Q. An rig·ht, sir. You started off by sayingA. I said, "Mrs. Webb, you had to know you were short in
order to make these two deposits, using· unrecorded receipts
in order to 1nake the deposits cmne out to the exact amount
s lwwn hy the books, didn't you?''
Q. Did she make any response to that¥
A. She said, ''yes''.
Court:

She said what?

I

page

~97 ~

Court:

A. S'he said, ''yes".
She said, "yes".

Bv l\!Ir. Garnett:
·Q. All right, sir. Go al1ead.
A. I next asked 1\f.rs. Webb, I said, ''since you are responsible for the books, have you reported a shortage to Mr.
l\1cJ\IIrirran? ''
Q. What did she say to that?
A. She said, ''no". She said, "Mr. l\{cMurran is so
busy'~ she wouldn't bother 'him with such ma.tters and would
not report a shortage to him reg·ardless of the amount.
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Q. Now did you have any further conversation on that day?
.A. On that day we didn't-! didn't have any further conversation except to this extent. I asked her would she please
cooperate and furnish two things at that time I asked her for.
The list of these checksCourt : Let me hear you. I couldn't l1ear you.

A. Two things I asked her for, a list· of these checks on
these two lists.
Court: All right sir, we have the lists.
A. And a list of certain deposit slips which were l5till
missing from the ones she had given me.
By l\1 r. Garnett :
Q. Did she agree to do that?
A. She agreed that she would.
Q. And I take it you had no further conversation with her
on that da.y?
A. No, sir.
Q. Now did you at any time subsequent to this day we
have just discussed, have anything further to say to l\1rs.
Webb relative to the alleged shortage in the books of Bowen
Company?
A. 'yell, I saw her the day after-the day after in the
afternoon at which time she handed 1ne these lists and also
the 1nissing deposit slips. There was no conversation except.
I think I said, ''I thank you for gi.ving me the information.''
page 198

~

l\1r. Baker: For the record, is the next day the 12th?
A. The next day was the 12th.

Court: It was bound to be the 12th if the 11th he was
talking about.
1\tir. Baker: All right.
Bv Mr. Garnett:
·Q. Did you later on .after that, have any conversation or
were you in a meeting in which Mrs. Webb was presentY
A. The next time that I had anv conversation with Mrs.
Webb was on 1\.farch the 18th I believe.
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Q. And where was that?
A. At which timeQ. "\Vhere was thatf
In my office.
Who else was present?
Present was Mr. Heath, 1\{r. Bowen, Mr. McMurran,
Webb and myself.
Now who is ~Ir. HeathY
1\Ir. Heath is 1\1:rs. 'Vebb's father.
Did you at that time1

page 199 ~
A.
Q.

A.
lVIrs.
Q.
A.
Q.

Court: Was it four'1 1\fr. I-Ieath, 1\fcMurran and Mr.
Bowen and yourself?
A. Yes sir, and Mrs. Webb.
By ~Ir. Garnett:
Q. Did you or not at that tin1e ask her anything about any
unrecorded receipts or late entries of the account of the
Citizen Rapid Transit Company Y
1\{r.l Ferguson: Your Honor, that's a leading question. He
can ask him what did you ask her at that time. Jie doesn't
have to outline the answer be wants. He has been doing
it all day. 'Ve object to the question as leading and improper
and niove it be stricken from the record.
Court : I don't think it is so improper as all tha.t. No way
you can help it in this kind of a. case.
page 200 } 1\fr. Ferguson: He can ask what was asked
or what. did you say.
Court : "\Vhat did you say to her on that occasion, that's
right.
Mr~ Ferguson: He doesn'tMr. Garnett: Eventually he'd 'have to go into saying,
''good afternoon. II ow are you feeling.''
Court: ~Iaybe so b~t I want to pin it down.
By 1\I:r. Garnett:
Q. l. . et n1e ask you this. Did you or not discuss in any
manner with her that-that dav the CRT account?
A. Y es, sir.
"'
Q. 'Vhat, if anything, did you ask her regarding that Y
A. jShe was asked to explain why certain entries were n1ade
two or t'hree months after the deposit of the check had been
madel
1

I

I

I

I
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Q. What did she say to that~
A. Her answer to all of 1ny questions were generally,
''I don't know.''
Q. vVhat was her answer to that specific question'
A. "I don't know".
page 201 ~ Q. "'\Vas that her answer or you don't know?
A. She said, "I don't know."
Court:

She said, "I don't know."

A. She said, "I don't know.'' She further stated, "if
you let me have the books, I 'II be glad to straighten it out
for you."
By ~Ir. Garnett:
Q. Now did you have any further conversation with her?
A. No, sir.
:Mr. Garnett: Do you want to look over the books? I a.m
going to present them in evidence. If you want to look at
them, I 'In going to offer them in evidence.
Court: I take it they're the books of Bowen a.nd Con1pany
of which we made reference to all morning and now he's
offering them in evidence.
Mr. Baker: I can look at the books and I can tell this sized
stack of books, just as much about looking at the pile by
looking inside of then1.
1\Ir. Garnett: Any objection to my offering then1?
Mr. Baker: The same objection.
page 202 ~ Court: I'll give you time to look at them.
Mr. Baker: Can we have a few moments?
Court: Yes sir, I 'II give you a few moments. I know
you're going to ask questions.
J\fr. Baker: I can give the Court this assurance. I don't
intend to go page by page into it.
1\fr. Ferguson: Your 1-Ionor, we understand these hooks
have been sepa.ra ted from each other rronl the original sta.te.
In other words, pages have been removed for the purpose
of the accountant and they recently have been recompiled.
We would like to know who recomplied them¥
Court: I don't know anything about it.
1\{r. Ferg-uson: We'd like to ask the Commonwealth.
Mr. Baker: If we could have that clear for the record,
it might simplifyMr. Garnett: Judge, we pulled them out a.t their request
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and put them in a separate binder. They complained about it
the other day so we put them all back together. I say
gentlemen, here are the books. I '111 going to offer them
into evidence. You can look them over. I'm gopage 203 ~ ing· to ask .this witness to identify them and I'm
not going to show you anything else about them.
:rvrr. Baker: Is there anybody elseMr. Garnett: You had accountants looking at them as far
back as a year ago. Get them in here if you got any doubt
about these being the books.
Court: The Court can't answer that question.
Mr. Baker: 1\iay I address an inquiry to the attorney for
the Conunonwealth concerning this?
Court: Yes.
1\Ir. :Baker: Mr. Garnett, can you indicate to us 'vhat veri:Qcatio:h there is that these books are put back in their original
form1'
1\fr. iGarnett: Ralph, I am not the bookkeeper. All I know
about these books is what Mr. Whiteside, ]tfr. McMurran, Mr.
Free1nan and lVfr. 'Villian1s have told me. I don't undertake to
g·o any further than that. They tell me they are the books of
Boweri Company which we have been talking about. I'm
going to a.sk lVIr. 'Vhiteside to identify them and assuming
:
he can, I'n1 going to offer them into evidence and
page 204 ~ beyond that I stand mute.
1v1r. Baker: Then, if the Court please, I think
we can simplify matters materially by reserving the right if
the Cqurt is agreeable, to granting us this right to interrupt
the examination of this witness a.t the time thev are tendered
to be i offered in evidence solely for the purpose of cross
examination on the issue of the authenticity of the books.
1\fr. Garnett: 1\frs. 'Vebb is here. vVe alleg·ed she kept
the bopks. That's why I offer that to thmn. They can look
at theh1 and tell whether they are the books or not.
Court : Go ahead, if you want to offer them. Who are
you going to prove it by?
Mr. Baker: At the time they're offered, if the Court
please~ I would like to reserve the right to examine him and
interrupt the examination.
Court: Go ahead. I 'II g-ive you the opportunity.
l\f r. Fere:uson : We notice these books have been labeled.
They didn't have labels on them before. 'Vbo labeled them?
Court: I don't know, sir.
!
Mr. Garnett: I think Mr. Whiteside did. I
page 205 ~ might ask him.
1

I
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By Mr. Garnett :
Q·. Did you label then1 Y
A. Yes, sir.
Mr. Ferguson: Are these- designations on here your designations Y
A. Yes, sir.
~Ir.

Ferguson: vVhen did you label them?

A. I think "\Vednesday n1orning.
J\llr. Ferguson:

Originally they were not labeled·'?

A. No, sir.
Mr. Ferguson: In the office?
A. No, sir.

By J\IIr. Garnett:
Q. All right, why were they labeled Y
A. They were labeled in order to properly identify them
here to save time and instead of having to look in one of
them to see what it contained, the back of it, we put the
label on the front and since 've have ledgers here, two ledgers
are here. One is the current general ledger which is the only
one they use in the office, only have one to contend. The other
one is put away because it contains prior years. llere w·e
have two general ledgers. One is the current ledger and the
other one is for prior years.
page 206
Court:

~

1\tlr. Baker: 1\iay we pursue, I take it we're
doing the examining now?
All right, go ahead.
CROSS EXAMINATION.

Bv Mr. Baker:
WQ. Mr. vVhiteside, it is a fact to your knowledge, is it not,
since the books w·ere ren1oved from Bowen Company office
sometime subsequent to February 6 or 7th of 1959, they have
been broken down and pages removed from them and compiled
into different binders, selected pages, is that true Y
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A. At one time the cash receipts pages were put in a binder
by themselves for certain years at the request 1 believe of the
-of the Commonwealth's Attorney.
Q. Who did that!
A. I did, sir.
Q How about Mr. Lynch in your office? Did he do it?
A. No, sir.
Q. He did none of it f
A. No, sir.
Q. You are positive f
A. No, sir.
Q. None of your office help did any of it but you t
A. No, sir.
l\fr. Garnett: Are you claiming these aren't
the books~
Mr. Baker: I'm not claiming. I'm tryingCoqrt: He's trying to find out.
1\ir.: Baker: I'm trying to find out what Mr. "\Vhiteside
claims about them.
:

page 207

~

Bq 1\fr. Baker:
Q. You say that you did all of the pulling yourself, Mr.
"\Vhi teside Y
A. Pardon~
Q. You say tha.t you did all of .the pulling personally
yourself?
A. Yes sir, yes sir.
Q. And who compiled the n1akeup books out of the sheets
that were pulled?
A. I don't understand the question, si·r.
Q. ·Well, the sheets were pulled from these books and put
into separate binders or binder, is that right f
A. :Yes, sir.
Q. Who did that f
A. I did, sir.
Q. And through how many hands did those sheets pass,
if you know¥
A. None except my o"\vn.
Q. Did the office of Daniel, Turnbull and Freepage ~208 ~ man do their analysis of these pulled pages in
your office Y
'
A. No sir.
Q. They did it in their own office Y
A. !rn Bowen's office probably too.
1

,

I
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Q. Not in your presence 7
A. No sir, not all the time.
Q. The sheets removed from the books were not continually
in your custody f
A. That's right. When I was not using them, they were in
Bowen Company's office.
Q. And many of the pages in here were renumbered for
the purpose of that compiling, isn't that right, sir Y
A. No renumbering that I know of.
Q. Do you know whether it was done or not 1
A. I don't think so.
Q. You don't know?
A. I know I didn't nu1nber any.
Q. You don't know whether someone else did or not?
A. I couldn't say.
Q. You don't know whether someone else removed any of
the pages from the books while not in your custody7
A. No, I haven't checked every page, page by page to
see if any missing.
Q. You do know that various notations and enpage 209 r tries have been n1ade in these books since ~Irs.
\Vebb 'vas no longer employed by Bowen Company. You know thatf
A. What period~
Q. Covering the period which she was still employed!
A. No, sir.
Q. And you say you recompiled the books·?
A. Yes, sir.
Q. You recompiled the books and put back in all the sheets
somebody turned back over to you in this other binder or
binders, is that right, sir!
A. Yes, sir.
Q. How many sheets were there, were pulled, l\I r. Wbi teside?
A. The only sheets that were pulledQ. Tell me in numbers. What quantity of s·heets were
pulled?
A. I didn't count the sheets, sir.
Q. And you dicln 't n1ake any record of what sheet~ vou
~
pulled either, did you?
A. I pulled sheets of certain character, all those sheets.
Q. But you made no records of what sheets you pulled
from the books of the original entry, did you, sir?
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page ?10 ~

A. No sir.
Q. And you had no record as a checkoff list
when you sought to recompile the books, is that

right, sirf
A. No, sir.
Q. "\Vhen you say, ''no'' you mean you did not have a
checkoff list to check 1
A. No, sir.
Q. And you can't say today whether these are all of the
books with all of the pages in them or not, can you, sir¥
A. ~r ell, I haven't counted them, no sir.
Q. And even if you counted then1, you wouldn't have anytihng to check your count against, sir?
A. The pages are numbered.
Co~rt

: The pages are numbered 1

A. Yes, sir.
By J[r. Baker:
Q. And you don't know whether
not, dp you?
A. No, sir.

tll(~y

were renun1bered or

I

}fr.: Baker: I object to the introduction of the books by
this witness, if the Court please.
1\Ir~ Garnett: Now your lfonor, I have seen a lot of things
done ·sinct I have heen around the Courtroom and believe
·
this takes tl1e cake. At the meeting we had with
page ,211 ~ J\{r. Freeman, I believe 1\Ir. Williams was there.
:
I'm not quite certain about that. Counsel for the
Defendants and counsel for the Con1monwealth, we discussed
the terrific job it would be to go through these books and to
point! out-the job they would have going through then1 and
trying to find out the answer~ whieh were involved. It was
suggested by son1eone, I don't know by wl1om, hut agreed
upon there that nip:ht in 1v[ r. " 7hiteside 's office, J\£r. ''Thiteside
was present, that we would pull these sheets and put them
together in a binder for the convenience of counsel for the
Defendant and ,Judg-e, we did that. We pulled them. ''7 e
came in here the other day and lo and behold, .they ma.de
some !crack about the sheets had been pulled out of the books.
I went back and told them, ''boys, put them back together
again. That's not. what we want'' and now .they come in
here,iJudge, and make objections to the books simply because
i.

I
I
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we did what they ag·reed was the n1ost expeditious thing for
them to have in order to properly defend their client and I
.tell you, this takes the cake.
page 212 ~ Mr. Baker: If the Court please, I have no
less respect for the integrity of the Attorney for
the Commonwealth than I do for mv own and I have a rather
high regard for rny own integrity. 1\!Iisunderstandings between people can occur but what the C01nmonwealth Attorney
just told you is partly true and partly not true, according
to 1ny recollection of what occurred. I have never requested
any sheets be taken fron1 the books. I have never been consulted about the re1noval of any sheets from any book. I was
advised that it would be necessary to pull these entries. Pulling entries to me, perhaps I should have known n10re about
aceounting. Pulling entries to 111e Iueant going through the
books and recording then1 on a separate sheet of paper.
1lr. Garnett: That is not true because it was suggested
they put it in a separate binder.
1\Ir. Baker: There was no suggestion of any separate
binder.
~ir. Garnett: It was true. Ask Mr. Whiteside. He's under
oath.
Court: That's a dispute you'll have to-Mr.
page 213 ~ Whiteside, these are the books of Bowen and Coinpany~

A. Yes, sir.
~fr.

Garnett: I '1n going to introduce them one by one.
REDIRECT

EXA~1INATION.

By Mr. Garnett:
Q. Mr. 'Vhiteside, I hand you here a book which is labeled,
typewritten tab on the front thereof, "Bowen Company, 'Incorporated, t;a Bowen Company, general ledger, transfer."
Is that one of the books of Bowen Company T
A. Yes, sir.
Q. That one of the books you ba.ve been talking about here
today?
A. Yes, sir.
Q. I hand y,ou a. book labeled, "Bowen Company, Incorporated, t;a Bowen Company, general ledger, current."
I ask you is that one of the books Y
A. Yes, sir.
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Mr. Garnett: The first one I handed him I offer in
evidence a.s Cmrunonwealth's Exhibit Number Seven.
Mr. Baker: If the Gourt please, I will reserve-I will
reserVe, if it's agreeable that the record go this way, I'll
reserve objection to the identification of these
page 214 ~ books as a g-roup. I understand it's going in sequence one by one.
Mr. Garnett: I ain't making any agreements. I'm putting
them in one at a tilne. Bowen CompanyMr. Baker: Let n1e make my objection. If the Court
please, at this time Defendant by counsel moves to reject
th identification of these books by this witness and to decline
to admit them in evidence as being properly identified by this
witne~s, the one book tendered as-I forgot the Exhibit
number-Exhibit Number Seven, for the reason .that the
witness by whom it is sought to identify the1n and admit
the~n into evidence has admitted at least the possibility that
all ·of :·the sheets are not there; that they're not the books as
orig·ina.lly constituted and has admitted that they were not in
his custody from the time the sheets were extracted until the
time they were recompiled.
Court : Yon admit the· sheets were not there?
Mr. Garnett: He never admitted any such
pag·e 215 ~ thing. He said so far as he knows, all the sheets
are there.
Court: Mr. Baker has made the statement he admitted
the sheets1\ir.i Garnett: I say it isn't true.
Mr.! Baker: I didn't say I made that statement. I said he
admit~ed the possibility that sheets are 1nissing. That was the
statement made by counsel.
Mr.: Garnett: \Veil, I would admit the possibility my
name 1isn 't IIenry Garnett. I believe it is because the records
reflect that to be a fact. I offer this one in evidence as Commonwealth's ExhibitMr. Baker: Is the CourtMr. Garnett: General ledger number two.
Court: I'm going to overrule the objection and allow the
books! in. It's a possibility I'm not here. I might be some
place else.
Mr~ Baker: vVould the Court note tl1e exception of the
Defendant
hy
counsel for the reasons stated.
I
•
Court:
Yes
sir.
I
1

!

I
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M-r. Baker: In order to save time, can the
record show the same objection is made and the
same exception taken with regard to each and
every one of the books now being offered.
Court: Yes sir, it applies to all the books, that same
objection and exception.

page 216

~

(The books were received and marked Commonwealth's
Exhibit Number 7 and 8, respectively).
By Mr. Garnett:
Q. I hand you here a book with the typewritten designation on the front~ Bowen Company, Incorporated, tja Bowen
Company, cash receipts, 1954-1959 and ask you if that is one
of the books of Bowen Company?
A. Yes, sir.
Q. One of the books that you have been talking about?
A. Yes, sir.
Mr. Garnett: I offer it in evidence as Commonwealth's
Exhibit Number Nine.
(The book was received and marked Commonwealth's Exhibit Number 9).
By Mr. Garnett :
Q. Mr. Whiteside, I hand you herewith a book on which
there appears the label, Bowen Company, Incorporated, t;a
Bowen Company, accounts payable insurance
page 217 ~ company, and ask you is that part of the books of
Bowen Company?
A. Yes sir.
Q. Is that one of the books you have been talking about here
todayY
A. Yes sir, yes sir.
Mr. Garnett : I offer it in e:vidence as Commonwealth's Exhibit Number Ten.
(The book was received and marked Commonwealth's Exhibit Number 10).
By Mr. Garnett:
Q I hand you herewith a book marked in silver letters, accounts receivable, typewriten designation, Bowen Company,
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Incorporated, t;a Bowen Company, cash receipts, July 1, 1958
through February, 1959 and ask you is that one of the books
of Bowen Company?
A. Yes sir.
Mr. Garnett: I offer it as Commonwealth's Exhibit Number Eleven.
(The book was received and marked Commonwealth's Exhibit Number 11).
By Mr. Garnett:
Q. I hand you herewith a book, typewritten designation,
Bowen Con1pany, Incorporated, t/a Bowen Company, summary ;of insurance premiums and commissions. Is that one of
i
the books of Bowen Company or not Y
page 218 ~ A. Yes sir.
Mr ~ Garnett: I offer it in evidence as Commonwealth's
Exhibit Number Twelve.
(The book was received and marked Commonwealth's Exhibit Number 12).
By ~ir. Garnett:
Q. I hand you herewith Bowen Company, Incorporated, t;a
Bowen Company, cash disbursements, 19:54-1959 and ask you
if that's one of the books of Bowen Company Y
A. Yes sir.
I

Mr~

Garnett: I offer it in evidence as Commonwealth's
Exhibit Number Thirteen.
(The book was received and marked Commonwealth's Exhibit Number 13).
By Mr. Garnett :
Q. 'Bowen Company journal, October 1948 through May,
1950 ~nd ask you is that one of them?
A. iYes sir.
I

Mr. Garnett: All right, I might note I believe that this is
the one they asked for and we produced.
I

(The book was received and marked Commonwealth's Exhibit iNumber 14).
I
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By Mr. Garnett:
·
·
Q. Bowen Company journal, November 1, 1951
page 219 ~ to December 31, 1952 and ask you is that one of
the books of Bowen Company or not V
A. Yes sir.
Mr. Garnett: I offer it in evidenc.e as Commonwealth's Exhibit Number Fifteen.
(The book was received and marked Commonwealth's Exhibit Number 15).
Court: All right, 'vhat's next? Is that all T
Mr. Garnett: No sir.
Mr. Fergson: Mny we ask with reference to Number Fifteen why the deletion on the title of the tab is placed on the
front?
Mr. Garnett: You ask him 'vhen you cross examine him.
· Court: Ask him right now, if you want to. I have no objection.
Mr. Ferguson: He said he put these labels on there
Wednesday and I was wondering why.
~fr. Garnett: II ow n111ny of you are going to question this
witness Y Mr. Baker has been questioning him. I believe the
rules of procedure, if we're going to get technical, one lawyer
to a witness.
Court: I'll let either one cross examine ·who
page 220 ~ wants to elect to do it, sir.
Mr. Ferguson: Do you know the answer?
Mr. Garnett: I told you that whatever information you
want to get from those books, you get from the witness. Apparently whatever I tell you is not right or something.
Mr. Ferguson: May I show this to the witness Y
Court : Yes sir.
Mr. Ferguson: Mr. Whiteside, will you explain that deietion on the tab?
A. Since this book is-is for the period November 1, 1951
to December 31, 1952, Bowen Company was not a corporation
in that period.
Court: lfr. Garnett, have you finished with the witness Y
Mr. Garnett: No sir, I have not, sir. It's now one o'clock.
I would suggestCourt: I want to know. Anything else you want to ask
him? Mr. Baker, I can't hear what's going on here. I didn't
hear the last statement. Will you read the last question and
answer back Y

Cath~dne

"\Vebb v. Comiuonwealth of Virginia

151

E. D. Whiteside.
(At 1 this time the last question and answer was read to the
Court).
page 221

~

Court : Anything else now Y
:Mr. Garnett: Yes sir, I want to ask him one
more question concerning the ide.ntity of the books right now.

.

By Mr. Garnett:
Q. ~{r. \Vhiteside, now we've banded you a stack of books
there which have been introduced into evidence. As far as you
kno,v, are they all the books of Bowen Company?
A. Yes sir.
Q. CoveringA. For the period under discussion.
Q. Covering the period which we arc talking about 7
A. "Yes sir.
~Ir.· Garnett: Now your Honor, I would suggest that perhaps we adjourn for lunch.
·
Court: It's about lunch thne, that's right. You don't have
anything else about the books at this time?
1Yfr. ;Baker: Not on the identification of books. I guess this
is repetitious. It would be understood that the objection and
exceptions made with regard to the introduction of-identification and introduction of Exhibit Number Seven will continue and applyCourt: To aU of the.m.
page 222 ~ Mr. Baker: Eight, nine, ten, eleven, twelve,
thirteen, fourteen and fifteen as well.
Court : All the books introduced. All right. I'm going to
let the Clerk leayc the docun1ents and books in the Courtroom
at this' time. Is there any objection to that?
~{r. Baker: I don't have. any objection.
Mr. Garnett: I would suggest the Courtroom be locked
because there are other people coming in and out of the Court
House; during the day.
Mr. Baker: If the Courtroom can be locked, we can leave.
Cou;rt: I '11 ask you to lock it from 1 :00 o'clock until 2 :00
o'clock.
1\ir.l Baker: Before we adjourn, Judge, I think it's only
logica~ we call these people we can reach and tell them not to
be here at 2 :00 {)'clock.
Court: Adjourn until 2 :00 o'clock. Recess for one hour.
1

( Thk Court then recessed at 1 :00 o'clock and reconvened at
2:00plm.)
II
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page 223

~

Court: All right, we '11 proe(l(ld.
readyf
1\Ir. Garnett: Yes sir.

Are you

By Mr. Garnett:
Q. Now Mr. Whiteside, approximately how long has Mrs.
Webb worked in the office there at Bowen Company, if you
know?
A. Approximately ten years. I believe just a little less. I
believe her employment started about the early part of 1949.
Q. Now during the course of your association with Bowen
Company, insofar as these books are concerned, did you-with
whom did you deal?
A. So far as the bookkee.ping and books Y
Q. Yes sir.
A. 1\i rs. Webb.
Q. Mrs. Webb. "\Vere your dea.ling·s with her over the y(la.rs
frequent or infrequent?
A. Well, two or three times a year probably.
Q. And during that time did you or not become familiar
with her handwriting?
A. Yes sir.
Q. Are you in a position to say whether or not these books
are in the handwriting of Mrs. WebbY
A. Yes sir.
Q. Are they or aren't they?
A. Theyare.
page 224

~

Mr. Garnett: Your witness.
Court: Your witness, he said.
J\IIr. Garnett: Before-all right. Answer these gentlemen.
RE-OROSS EXAMINATION.

By Mr. Ferguson:
Q. Mr. Whiteside, those books contained the handwriting
of others, don't they, beside Mrs. WebbY
A. They contain my handwriting at the end of the year as
far as closing entries are concerned, yes sir.
Q. And others beside your handwriting!
A. No sir.
Q. When you close the books, you have to make some entries, don't you f
A. Yes sir.
Q. So that all the entries aren't in the handwriting of Mrs.
WebbY
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A. All the original entries. Not the closing entries.
I

Court: All the original entries what?
A. All the original entries. Not the closing entries.
Mr. Baker: If the Court please, could I interrupt just a
moment. Would it be possible for these books that
page 225 } are exhibits to be put at this table so when it
comes to a time, we ~can refer to them T
Court : All right.
!

By Mr. Ferguson:
Q. Mr. White.side, I show you Commonwealth's Exhibit
Number 14 (indicating), which is designated as a journal
which is a book of original entries. Is that true?
A. Yes sir.
1

M~. Garnett: For what year is that, Mr.Mr. Ferguson: It's October, 1948 to May, 1950.
Court: For what month in '50!
Mr. Garnett: Your Honor, we don't contend that this book
was in her handwriting. We never have. That was before her
time.
Mr. Ferguson: You want to testify or you want the witness:to testify?
Mi\ Garnett: Your Honor, this journal in 1949 as you recall is the book which we produced at their request which went
back beyond the dates involved in this-in this matter.
Court: Go ahead with the witness.
I

By Mr. Ferguson:
Q. Mr. Whiteside, on Page 67 of Commonpage 226} wealth's Exhibit number 14 contains some entries
that you made Y
A. Yes sir.
Q~ Are those origi~al ent~ies or-adjusting entries Y
A. They are adjusting entr1es.
Q~ "\Vill you look back on pag·e 66 and see if some original
entries appear on that page in your handwriting f
Al On 667 No sir.
Court: What? You'll ha.ve to say it louder.
Mr. Ferguson: Page 66. I'm referring to pages in this Exhibit.
C~urt: What did you ask him though Y
Mr. Ferguson: I asked him did his-will you glance
I
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through that· book and see if you at any time kept the books
for Bowen and Company in your hand, own handwriting f
By M::r. Ferguson:
Q. And let me ask you if you run across Mr. l\IcMurran 's
handwriting in there, would you let me know.
(At this time the witness perused the book).
By Mr. Ferguson:
Q. Are you familiar with 1\Ir. 1\IcMurran 's handwriting Y
A. Yes sir.
page 227

~

Court: I never could hear what he said the
first time. Read it back to me.

(The last question and answer were read to the Court).
1\fr. Fere-uson: Let the record show the witness is examining the Commonwealth's Exhibit Number 14.
1\tir. Garnett: And I'd like the record to show which book
was produced as a result of the request fron1 the defendant
and does not cover the period alleged by the Commonwealth;
beyond that, back.
A. These are another year ending but closing entries for
another entries, page 98.
Mr. Ferguson: Referring to page 98.
Court: The question was-he wants you to inform him
of any handwriting of ~fr. 1\Ic:Niurran.
Mr. Ferguson: Or }rfr. Whiteside.
Mr. Garnett: The question was whether or not that book
contained any original entries in Mr. Whiteside's.
Court: Then the next question was did Mr. 1\IcMurran
write any in there.
Mr. Garnett: Yes sir, that's what it was, and
page 228 ~ then did you keep the books in your own handwriting and did Mr. l\icMurran keep the books in
his own handwriting.
Court: I haven't heard any answers at all.
1\{r. Garnett: I-Ie 's still looking through the books.
Court: Sir?
Mr. Garnett: He's still looking through the books.
A. I '11 have to go back. I wasn't looking for Mr. McMurran
in the early part. He asked me. after I had gone through part.
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By ~Ir. Ferg-uson :
Q. Let's eliminate Mr. Mc}..furran at this time. Let's talk
about your own handwriting. Where does your handwriting
appear in Commonwealth's Exhibit Number 14, if you can
state at this time iOn what pages 7
Court : That's the only question he's to answer at this
time. You strike the other question at this time.
1\fr. Ferguson: Yes sir.
A. It appears on page 98, adjusting and closing entries.
Court : Your handwriting is on page 98?
page i229 ~

A. Yes sir.

By Mr. Ferguson:
Q. What's the date of that page, the operations at the top
of that page?
A. November 30,1949.
Q. All right, where else in that book does your handwriting
appear?
Court : N ovembe.r the 30th.
Ferguson: November the 30,1949.
A. It appears on page 67, adjusting entries.
Court: 67?
A. iYes sir.
Mr~

By ].£r. Ferguson:
Q. lAnd what dates were those entries made?
A. July, 1949.
Q Can you look-does your handwriting appear anywhere
else ih that book, sir?
A. Those are the only places I have noted so far.
Q. All right, ].fr. 'Vhiteside, can you look at that book and
tell me about when ~Irs. Webb took over the posting in that
bookY
A. ji think so, sir. She was doing some posting in July.
Court : What year?
A. !Of 1949.
i

•

page 1 230 ~ By Mr. Ferguson:
·
Q. Can you refer to what page she started postingt:
I
!
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A. Page 57 she did some posting.
Court : Page 57 T
A. June 23 and 24.
By Mr. Ferguson:
Q. All right, now will you look on page 57 and see if you
can identify any other person's handwriting besides Mrs.
Webb's!
A. I'd say this is Mr. McMurran's handwriting at the beginning <>f it.
Q. When you made reference, what did you refer to? How
much of the writing on page 57~
A. I started with page-I mean the 23rd of June as Mrs.
Webb's writing.
Q. So from the 18th to the 23rd of June would be in Mr.
Mc~{urran 's handwriting?
A. Yes sir.
Q. Is that true?
A. Yes sir.
Court : On page 57 7
A. Yes sir.
Court : From the 18th of June Y
Mr. Garnett : The 23rd.
page 231 } Court: To the 23rd.
Mr. Garnett: That's right.
By Mr. Ferguson:
Q. Thereafter on page 58 do you see whose handwriting appears on page 58 7
A. Mrs. Webb's.
Q. Anybody else Y
A. All of 58 seems to be :htlrs. Webb's handwriting.
Court: I couldn't hear it again.
A. Sir?
Court: I didn't hear your last statement.
A. All of page 58 appears to be in the handwriting of Mrs.
Webb.
By Mr. Ferguson:
Q. How about page 59¥
A. On page 59, June the 30th, some of the handwriting is
Mr. McMurran 's and other is Mrs. Webb and the last writing
on the page, adjusting entries are in my own handwriting.
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Mr.,Garnett: What year was that?
A. 1949.
Co~·rt: At the bottom of fhe page is some of your's f
A. Sir?
Court: At the bottom of the page is some of ·
page 232 ~ your's 7
A. Well, it's the last writing on the page. It's
about midway of the page, sir. There's no writing down all
the way to the bottom.
By 1\{r. Ferguson :
Q. Page 60, has whose handwriting on it, if you know?
A. That-handwriting on page 60 would appear to be Mr.
McM ri.rran 's.
Q. Page 61, whose handwriting is that T
A. Some of Mr. McMurran's at the beginning of the page.
Q. WQuld you say half of the page is Mr. McMurran's
about?
A . .About half of the page, yes sir, a little more.
Q. Who kept the books before-can you look at this and
tell who kept the books before Mrs. Webb took over posting?
A. Well, as we have noted, Mr. McMurran has been doing
some posting in here, in June and so forth. Prior to that time,
I think up until the first of June, they had another bookkeeper.
I think her name was Curtis.
Q. Did Mr. McMurran post for the full month of June- Will
you look through there and see if it looks like his
page :233 } handwriting?
A. No, part of the writing is Mrs. Webb's in
June.
Q. From what date?
A. Well, from the 23rd of June on this page through the
24th.
I

Court : 23rd to the 24th f
A. Pardon?
Court: You're going to have to talk louder.
A. I'm sorry.
Covrt: The 23rd and 24th of June you said something f
A. !From the 23rd to the 24th of June on the last part of
page 57, the handwriting is Mrs. Webb's.
Mrl Garnett: That's still1949 Y
A.l1949.
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By Mr. Ferguson:
Q. So that it is safe to say that Mr. McMurran kept the
books for the first 22 days of J nne of 1949 t
A. Yes sir, yes sir.
·Q. And Mrs. Webb's handwriting which you have mentioned appears for the first time on June the 23rd, 1949 in
this volume 7
A. So far as I have seen, yes sir.
.
page 234} Q. And so that when you made the original answer to Mr. Garnett's question that all of the
books were in the handwriting of Mrs. Webb, it wasn't quite
true?
~ir. Garnett: . Just a moment. My question 'vas the books
for the period in which we are engaged he.re from 1952, on.
Mr. Ferguson: It wasn't so stated.
Court: I believe the inference was made what they concerned here. We '11 vouch the record and let him look back.
Mr. Ba~er: If the Court please, aren't we concerned with
the Exhibits introduced f
Court: Yes sir, we are that.
JVI.r. Baker : This is one of the Exhibits.
Court: That's right.
~ir. Garnett: It was brought here at your request.

By Mr. Ferguson:
Q. I show you Commonwealth's Exhibit Number Eight,
which is a general ledger current, accordingCourt: Exhibit Number Eight.
By Mr. Ferguson:
Q. Number Eight.
A. Yes sir.
Q. And ask you if your handwriting appears on
page 235 ~ an unnumbe.red page but which is the first page
in the book?
A. Yes sir.
Q. Are there some original entries on that page in your
handwriting?
A. This is not a book of original entries. They are postings
from a book of original entry on here, yes sir.
Q. In other words, you have made entries on this page of
the general ledger on January 1, 1959T
A. January 31,1959.
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Q. All right, February?
A. 28th, 1959.
Q. 28. March, and look on the following page of Commonwealth's Exhibit Number Eight which has account number 10
in the· upper right-hand corner and see if you can identify
your handwriting on that page?
A. Yes sir, it has the balance brought over on the account
as of January the 1st, 1959.
Q. For $100.00, is that true?
A. Yes sir, yes sir.
Court:

Let me see that book. I'll come down.

(At this time the book was handed to the Court).
1\tir. Ferguson: This is while Mrs. vVebb was still there
:
(indicating).
page 236 ~ Court: That's the. unnumbered page. That's
the first one you were talking about?
A. Yes sir.
J\1r. Ferguson: Yes sir.
Court: This is whose handwriting Y
A. All my hand,vriting.
Court: \Vhat do you want to ask him about the next page?
i

By ~f r~ Ferguson:
Q. The next page was January 1st, '59, he entered a forwarde9 balance of $100.00.
A. These entries are made lll.UCh later than January 1st,
1959.
Q. They are~
A. Yes sir.

Q. Do you menu these books even as you kept them don't
refleet the facts 1
A. I didn't do this until long after Mrs. Webb had gone. I
had to bring them up to date for Bowen Company.
Q. I~n 't that sort of fudging the books as far as the time is
concerned?
A. No sir. This is the general ledger we're looking at.
Q. Is it good bookkeeping practice in your opinion to
go ba4k in your dating and so forth or do you put down
thepage 237 ~ A. You put down-in your original entry, you
\
put down the correct date.
1
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Q. Regardless of when you put it down. You don't know
when you made this date-this entry, in other words 1
A. No, sir.
Q. And you don't know when you made the entry on the
first page 7
A. They were dated, I posted. that; no sir.
Q. The indications don '.t-a.s indicated aren't true dates 1
A. It has reference here to in a book of original entry,
page two, for the month of January.
Q. Isn't that the bookkeeper's job to make these entries Y
Isn't it the bookkeeper's job to make these entries, ~Ir. Whiteside¥
A. Yes, sir.
Q. Well, just how much supervision did you give Mrs.
Webb1
A. Now what do you n1ean, ''supervision''?
Q. Mr. Garnett referred to it in his examining of you that
you-that you supervised the bookkeeping transactions and
work in the office.
A. I examined the work about once or twice a year, once
a year. Vlent to the office when they needed me and asked
questions.
page 238 ~ Q. You were in there frequently, weren't you?
A. Not frequently, I wouldn't say. Once a year
for several days and during the year only when they called
me or something special came up, something of that sort.
Q. Well, you .testified with g·reat familiarity about what
went. on in that office so far as the office practice was concerned this n1orning. Aren't you qualifed to state the office
procedure and practice?
A. I knew what fhe procedures were supposed t.o be, sir,
and I learned what the procedure was when I was there.
Q. When you go once a. year, can you observe wha.t the
procedure of an office is by walking in once a year Y
A. A little more than once a year. It takes a little while
to w.ork the records.
·
Q. Actually you take them out when you want to ·wo·rk
the books?
A. It has been done; not always.
Q. Don '.t you take them to your own offiee when you want
to work on them?
A. It has been done. Not always.
Q. These books have been in your office for over a year?
A. No, sir.
·
Q. Where have they been?

Catherine 'Vebb v. Connnonwealth of Virginia

161

E. D. Whiteside .
.A. Down in Mr. Bowen's office.
Q. So we haven't had them available-how long
have we had these books in your office 1
A. I-I brought these books to my office-you w·ant to know
the last tim.c they were in my office Y
Q. They 'vere~39 ~

pa.ge

I

Mr. ·Garnett: You are going to examine this witness, you
get out in front of him so fhe witness talks toward the Bench
and counsel table.
By Mr. Ferguson:
Q. I know you had then1 since ~Iarch because I think we
were in your office looking a.t them.
A. They weren't there all the time. They were put downstairs :to be locked up in 1\{r. Bowen's fireproof file.
Court: You said l\Ir. Bowen. You mean Bowen and Company¥
.A. Bowen Company, Incorporated, yes sir.
By l\fr. Ferguson:
Q. 'Vell, did you have anything to do with the installation of the l\IcBee System in July of 19581
A. Yes, sir.
(~. "\Vas it installed on your recommendation?
A. Yes, sir.
Q. Did you-was it necessary to explain to Mrs. Webb
how it worked~
.A. Yes sir.
page ~40 ~ Q. Who did the explaining?
A. I did some of it and the man representing
the l\fcBee Company did some of it.
Q. "7J.len Mrs. 'Yebb started making entries in the ledger
in 1949, who instructed her a.s to 'ho'v to make or post the
hooks at that time, if you know?
A. }Veil no,v, 1949, it's right hard to remember. I probably
had something to do with it, sir.
Q. You probably did. " 7ho else told her?
A. ~r. Mcl\Iurra.n was in charge of the office.
Q. Do you know whether or not MTs. Webb was hired as a
secre~ary?

A. When she was originally hired 7
Q. ~essir.
I
I
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A. I don't know, sir.
Q. "\Veil, someone instructed her, don't you believe or
did you just turn her, a greenhorn, over to take care of the
booksf
A. I'm sure someone instructed her, sir.
Q~ Do you recall instructing her?
A. I recall instructing her a number of times or helping
her with problenlS.
Q. \Yhen she had problems, did she come to you for
s~pervision?

A. If she needed some supervision or she
needed smne help, I was available to be called.
Q. Well, when you went in the office on February the 6th, you expected to get cooperation fron1 her, didn't
vou?
- A. Yes, sir.
Q. And you asked for the books that you ·wanted to see,
did you not?
A. Yes, sir.
Q. And you got them?
A. Yes, sir.
Q. Are you on retainer by Bowen and Con1pany o?
A. No, sir.
Q. How long have you been connected with the Bowen
interests? I 'n1 not referring particularly to the C01npa.ny but
I'm referring to 1\fr. Bowen. IIow long have you been working for him?
A. Approxhnately 18 years or thereabouts.

page 241

~

Court: Approxin1ately what?
A. 18 years.
Court : 18 years.

By 1\Ir. :B,erguson:
Q. Think that over. Tiaven 't you been working- for him at
least 25 years either doing his personal work or his office
work?
A. Well now-well, that probably could be right, doing
some of his personal income tax returns and so
page 242 ~ forth. As I recall, before I had anything to do
with the insurance business set of books, I did
work for hhn personally, of anotl1er nature.
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Court: You haven't decided which is right, Mr. 'Vhiteside. IYou worked for Bowen Company or 1\lr. Bowen for
how IpngY
·
A. In connection with his books in regard to his insurance
business, I think about 18 years. On other matters of Mr.
Bowen, other interests and personal tax returns, I think p·robably more than 20 years.
By N!r. Ferguson:
Q. Mr. Whiteside, I show you Commonwealth's Exhibit
Number 15, which is entitled, "Bowen Company journal,
November 1, 1951 to December 31, 1952'' and ask you to look
on p~ge 80. and see if any writing on page 80 appears in the
handwriting of a person other than Mrs. 'VebbY
A. Yes sir, I'd sa.y that it does.
Q. ,Whose handwriting can you identify on that page beside 1\{rs. Webb?
A. Mr. 1\fcl\furran.
Q. What is the date of the lVIcMurran entries {)n that day
-on that page f
A. June 12 and 13. Tl1e last five entries on the page.
Court: "\Vhatf
page 243

~

A. The last seven entries, excuse me. The last
seven entries on the page. June 12 and 13, 19-

Court: The last several entries on t]le page Y
A. '52.

1\fr. Ferguson: I ask you to refer1\tlr. Garnett: I didn't get the date.
A. June 12 a.nd 13.
1\·fr. Garnett: "That year.
A.i1952.
1\tfr. Garnett: All right, sir.
I
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By Mr. Ferguson:
Q. Will you please refer to page 81 and see whose handwriting page 81 is, including June 13 through June 20?
A. Mr. McMurran.
Q. Full page Y
A. Yes, sir.
Court: Full page, Mr. :&fcl\Iurran.
By Mr. Ferguson:
Q. \Vill you look at page

82~

Mr. Garnett: Just a moment, please. 'Vhat yearf
A. 1952.

Mr. Ferguson: 1952.
By Mr. Ferguson:
page 244 ~ Q. Will you look a.t page 82 and see whose
handwriting that is inY
Mr. Garnett: Page what Y
].fr. Ferguson: 82.
A.

~Ir.

Mc].iurran 's.

By Mr. Ferguson:
Q. Full page~
A. Yes, sir.
Court: Full page, Mr. ].{cMurran.
Mr. Garnett: "That year7
A. 1952.
~Ir.

Garnett:

~Ionth.

A. June.
Mr. Ferguson: '"Tune 20 to June 26.
By Mr. Ferguson:
Q. Look at page 83 which includes J nne 26 entries to July
6 entries.
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Com·t: Page 86?
Mr. Ferguson: 83, pardon me.
By ~{f. Ferguson:
Q. Whose handwriting appears there 7
A. ~{r. Mcl\furra.n's.
Q. The whole page?
A. Yes, sir.
Q. Refer to page 84, please, in Commonwealth's
page 245 ~ Exhibit 15.
~Ir. Garnett: Mr. Ferguson, in order to keep me from
going back over to ask him, would you ask him to refer to the
dates iWhen he gives these entries?
Mr. Ferguson : All right.
Mr. Garnett: The one on 83, for instance.
1

By l\f:r. Ferg-uson:
Q. What dates are covered on page 83!
A. June 26, to June 28, 1952 and June 2nd, to June 6,
1952.
Q. Refer please, to page 84. Whose handwriting appears
on th~t page~
A. Mr. l\1:cl\1:urran's, part of it.
Q. "\Vben you say ~Ir. l\Iurran, which Mr. Mc}Iurran are
you referring to f
A. Keith McMurran.
Q. What was his position with Bowen and Company?
A. He's in charge of the office asQ. Does 'he have a title?
A. Vice-President I believe.
Q. Vice-President of the corporation?
A. Of course-this particular time, this is 1952. At that ·
time, no, he wouldn't have been Vice-President because it
was not a corporation until '54.
page 246 ~ Q. Well, what is he-·what was he then, if you
know1
A. I don't know what his exact title would be.
Q. Would 'he generally be known as the office manager or
manager?
A. He was probably known as manager or assistant manager.

I

Q. You were in the office and still you don't know what hiswho ypu were talking to? 'Yere you talking to Mr. J\fe-Mur·
ran? ~ere you talking to the manager?
I

166

Supreme Court of Appeals of Virginia

E. D. Whiteside.
A. Mr. Bowen was the real manager.
Q. Mr. Bowen wa.s the owner, wasn't heY
A. He was the owner, that's right, so he was theQ. Had he delegated any job to Mr. McMurran to dot
A. Oh yes, of course he had.
Q. All right.
A. ButQ. " 7eren 't you his consultant in '52?
A. Yes, sir.
Q. Weren't you advised that he had a manager for his
office?
A. Yes sir, of course.
Q. Did you advise him how to set up his office?
A. Well, you're asking 1ne Mr. McMurran 's title. At this
particular moment I don't remember "ihat his title was.
Q. What is his title today?
page 247 ~ A. His title today is ·vice-President.
Q. Does he have any other title? Does he have
any other title today, if you know¥
A. He's a director of the corporation.
Q. If you don't know, you can say you don't kno·w. I just
·want to know if you know.

Court: Director of the corporation, as I understood him.
By Mr. Ferguson:
Q. Is he also the manager of the office Y
A. In effect, I'd say yes, yes sir.
Q. Is he in fact the manager of the office, if you know 1
A. Yes, sir.
Q. On page 84 which extends-which covers entries from
June 2, to June 23, whose handwriting are those entries in?
Court: Page wha.t?
By Mr. Ferguson:
Q. Page 84.
A. Now part of those from June the 2nd through J nne 12,
the first entries on the page are 1\{rs. Webb's.
Court: Mrs.
page

"r

ebb's?

A. Yes sir. From June 6, to June 23, the reof the page, this is still 1952, Mr. 1\{c}f!urran 's.

248 } mainder
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Court: The first ones you referred to are l\rlrs. "\Vebb 's
and th~n after that 1vicMurran in '521
A. Yes, sir.

Court: 'Vhat day of the month was 1\Irs. 'Vebb 's 1
~ir.

Ferguson: J nne 2, through June 12.

By 1\ir. Ferguson:
Q. Page 85, please look at page 85 and-and see if you
can identify the handwriting on that page?
A. The entries on page 85 are 1\ir. l\icMurran 's.
Q. The whole page!
A. Yes, sir.
Q. " 7hat dates arc covered by page 85!
A. The dates, June 23, to June 27, 1952.
Q. Mr. '\'hitesidc, without going through some more pages,
you would like I assume to change your original tcstiinony
that all of these hooks during the period under investigation
are in ,the handwriting of 1\Irs. Webb. You'd like to certainly
retract that broad sweeping statement?
A. Well, up to now we have been looking at a period prior
to this. All this isQ. SirY
A. All we have been looking at here we're down
page 249 r to ,June 27. Everything we looked at 1952, everything we looked this point is prior to that in this
book.
Q. But we ·were looking nt Mrs. vVebb's handwriting. It
appears on ~on1e of these books, docsn 't it! Didn't you just
tell the Court that 1
A. Tha.t 's right.
Q.•June 2, to 12 .Jnnc wns in l\'Irs. 'Yehh's~
A. That's right.
Q. All rig-ht.- Do yon tell the Cou1·t that ,June 2:-1, to fT une
27 is i,n v/hose handwriting?
A. ~fr. 1\fc~Iurran 's.
Q. So that ~irs. 'Yebb n1ight l1ave been keeping the l1ooks.
son1e of the time but it was quite a.pparent that ~Ir. 1\fr~fnr
ran w~.s keeping- then1 part of the time too, isn't it!
A. ~ack in 1952 it appears to he the case.
Q. fVell, would you like to change your testimony or do
you w~nt it to stand the wa.v you gave it to 1\fr. Garnett. I
"rant to be fair with you hut I think w·e've demonstrated there
I
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are some other people been working in these books, haven't
wef

A. V.l e found some other entries of other people in the
books.
Q. Page after page, haven't we?
A. In 1952, haven't we.
Q. All right, take a look at Commonwealth's
page 250 ~ Exhibit Number Nine. Cash receipts for 1954 to
'59. Look at pag·e 1. The first entry appears to
be dated January 4, 1954 t
A. Yes, llir.
Q. Whose handwriting is page 1 in f
A. This is the beginning of the loose leaf system.
Q. I asked you whose handwriting page 1 is in f
A. 1\{y handwriting.
Q. All of it?
A. All of it.
Q. And how about page 2?
A. My handwriting.
Q. How about the last page in this book over here, along
about. January the-whose handwriting is on the lower half
of a page designated 2 in the 1959 cash receipts1
Court: 1959 cash receipts?
Ferguson: Under January of 1959. January 21, I
suppose.
~Ir.

A. "\Vhat you have reference to is-

By M·r. Ferguson:
Q. I'm asking you.
A. J a.nuary the 31st, the sum1nary of a eolu1nn.
Q. Now whose handwriting is this in?
A. The summar:v is n1y own handwriting.
Q. W11at's the date you got there?
pag·e 251 ~ A. This is not my dates. This is the date of
the entries that were made here by 1\frs. Webb,
the original entries.
Q. These totals and summaries Y
A. T·his summary is a breakdown of items included in this
column. You see it is the same total as that.
Q. Are your entries undated on page 2, of the 1959 cash
· receipts? Yes or no. Either they're datedA. These are not entries. They're a sumn1ary of these
entries.
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Q. 'rhey are-then1selves entries, are they not?
A. No, sir.
Q. The time you were in the book, isn't it an entry?
A. These are original entries. This is a summary of the
totals.
Q. Are they dated 1
A. The sumn1ary isn't da.ted, no sir.
Q. What's the date on the first page of an iteu1 entered
in-on page 3, of the 1959 cash receipts book?
A. February lst and 2nd.
Q. So the chances are that your entries was made sometilne between January the 26 and February the 1st or 2nd, is
that true?
A. No sir.
page :252 ~
Q. That isn't true?
A. No sir.
Q. These books are not kept chronologically?
A. No, this is a su1n1nary that I had to 1nake up later on
after .1\tfrs. 'Yebb left. She had gone this far with it. These
are theQ. ,Did you 1nake any entries in this book or not~
A. lin this book? I n1ade these summaries.
Q. !You 1nade those back in '54, didn't you?
A. Yes, sir.
Q. ~so that all of the books that 1\tir. Garnett offered into
cvide:nce are not solely in the handwriting of Mrs. 'Vebb
is that true!
A. ·Yes, sir.
Q. 'So would you like to retract-you're under oath, Mr.
V\Thiteside. I don't want to make vou look bad on the record
but would you like to retract your- statements to }\!fr. Garnett
and ~1ualifv it sotnewha.t?
A. ·Yes, -sir.
I

Court :

'yould you like to do what, sir?

A. lie nsked n1e would I like to retract it or qualify it.
Yes sir.

Co~ut: All right.
!

:

By 1\{r. Ferguson:
;
Q. Will you now concede that all of these books
page) 253 ~ are not in the ha.nd·writing of Mrs. Catherine
Webb?
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A. Yes, sir.
Court: You concede now they're not all in the handwriting
of Mrs. WebbY
A. Yes, sir.
Mr. Ferguson: Your H.onor, we'd like to renew our objections to the books at this time as not having been proven
to-to be in the handwriting of the defendant and-and they
can't be as we see it as not-not evidence against her at
this point.
Court: They're already in evidence.
1\tir. Ferguson: We n1ove that they be excluded or-or
withdrawn from the evidence. We objected to them in the
beg-inning. Certainly the ones that we have shown have
other people's handwriting in it, page after page has l\ir.
McMurran 's handwriting.
Court: That's from January I suppose or sometime in '52
up to June '52.
Mr. Ferguson: 1lve don't think that these books ought
to be admitted in toto. 'Ve think if they're going to prove
Mrs. vVebb 's handwriting, they're going to have to prove
entry by entry.
Mr. Baker: If the Court please, if I 1nay, with
page 254 ~ the Court's permission intervene. We would like
to be heard on this point at tins time because
frankly, if it's a question of the degree of pro.of that the
statement n1ade was not accurate, the staten1ents which has
been retracted by the witnessCourt: As far as I understand the question, Mr .-at this
time f.or which he has covered in the bill of particulars, whatever it might be, she stands cbarg·ed with. IIasn 't anybody
told me yet she didn't have some handwriting in there.
M'l'. Baker: I don't think either, if the Court pleaseCourt: Here's what I an1 talking about. In '52 we haven't
proved anything· prior to '52, have we 7
].{r. Baker: No sir but, if the Court please, the witness.
has acknowledg·ed that entries in the last Exhibit for the
years 1954, it being a set of hooks covering the period from
1954 to 1959 and no a.ttmnpt even possible, let alone to even
tried to identify every entry in the five year period. The
witness has identified pages as being in his own
page 255 ~ hand"rriting and identified entries in 1959 -as
being in his own handwriting.
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Court: I thought he said those handwritings were after
Mrs. "\\7 ebb left.
Mr. Baker: No sir, she hadn't left in 1954 and based on
that, this witness has said 'he would like to retract this statement the books were all in her handwriting and has so done.
That being the case, that's the only bases they got it admitted
into evidence in the first place.
Mr .. Garnett: "\Ve got it admitted into evidence as fhe
official record of Bowen Company and that's what they are
and the witnesses have so testified. They wouldn't explain
what kind of entries they were in 1954. Let him explain them.
~Ir. Baker: Our point, if the Court please, I'm sure the
Court: can !ecognize it, it would be impossible to examine~fr. ·Garnett: It won't be. We got from now until Septenlber 1st if they want to go through every entry. They can
do it and let her deny her handwriting. That's her privilege.
~Ir. Baker: The witness has withdrawn his
page 256 ~ own statement vouching for these books.
Court: Is that any reason w'hy I should take
all the books out of the evidence 1
Mr. Baker: I think until they are identified, yes sir.
Court: The Court doesn't agree with that.
Mr.:Baker: The defendant by counsel excepts to the ruling
of the Court for the reasons stated.
I

By Mr. Ferguson:
.
Q. Do you know whether ~irs. \Vebb had any bookkeeping
experience before she came to the Bo\ven Con1pany?
A. I'm not too sure about that, sir.
1\fr. Ferguson: All right, sir.
Court: You're not too sure. You mean you don't know?
A. No sir. I didn 't-I don't recall questioning her about
that. :

By }\If r. Ferguson :
Q. One n1ore question about the books, 1\fr. Whiteside. If
we went throug·h the ·remainder of these books, would you be
surprised to find entries in handwriting other than Mrs.
Webb, after your examination of Commonwealth's Exhihits
14 an(] 15 and eightY
page 1257

~

~fr. Garnett: I'd like him to qualify t11at.
What kind of entries is he talking about f
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Mr. Ferguson: Bookkeeping entries, Mr. Garnett. They're
all bookkeeping entries to me.
Mr. G~rnett: I know they are to you, ~Ir. Ferguson, but
that doesn't make it right.
Mr. Ferguson: They are to you too.
:Mr. Garnett: Thev are not to me either. I would like to
know what kind of ei.tries they are referring to. There are
all sorts of entries. You make pencil notations where you total
up columns.
e 're talking about entries, o-riginal entries is
what I am talking about.
Court : Ask hhn aboutM~r. Ferguson : vVould you-pardon me.
Court: Go ahead. You can ask him about what entries
that were made but tell us what they were.

'\T

By Mr. Ferguson :
Q. Would you expect to find sinular entries in other
people's handwriting in the other books that you have already identified f
page 258

~

1\Ir. Garnett: That's a very wide sweeping
question., vVhat sort of-what do you n1ean by
similar entries? Fie never let him explain those entries yet.
Court: l-Ie hasn't asked him.
J\1:r. Garnett: }Je started to explain them but he stopped
him.
Court: I don't know whether he did sta.rt.
J\Ir. Garnett: The witness started to explain this was
the beginning of the loose leaf system. He said, ''I don't
want to know about tha.t. 'Vhose handwriting is it." No'v
what I want to know is what type of entries is he talking
about?
1\fr. Ferguson: The type that he already found to be in
other people's handwriting.
l\fr. Garnett: Are you speaking of original entries, Mr.
Ferg-uson ·y
Mr. Ferguson: vVell, some of these books are books of original entries and some are not, but. all contain entries. I want
to know who has been writing in these books besides J\f rs.
"Tebb.
Court: Go ahead and ask him. I have no obpage 259 ~ jection to asking him.
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By

lb·~

Ferguson:

~Ir. Whiteside, to find similar entries irl other people's handwriting in the rest of these books
or do you want me to go through them page by page with
you?
A. The only entries that I know you are going to find is my
handwriting, I know you're going to find entries in n1y
handwriting· at the close of each year.
Q. How about 1\tir. 1\ticMurran 's handwriting?
A. I don't think you're going to find M·r. McMurran's handwriting.
Q. 'Vho kept the books when l\frs. "\Vebb was on vacation 1
A. ¥rs. vVebb only took very sho1·t vacations.
Q. B~ow do you know f You were there once a year, three
times a year. vVhen did she take her vacation 1
A. I don 't know w·ha.t time she took her vacation.
Q. Did she have to get your permission to take a vacation f
A. No, sir.
Q. How do you know long she took on her vacation or do

Q. Would you expect,

1

you knowf

., 1L 'Veil, I'd have to say as hearsay. I wasn't there and
:.
page 260

I don't know-I didn't see her when she went on
vacations nor know wl1en she can1e back.
I
Q. Do you know who took care of t:he hooks
while she was away 1 This is a busy office, isn't it f Is it or is
it not a. busy office?
A. It's a pretty busy offi-ce. I think the bookkeeping was
not-t1~e entries w·ere not made. Only the receipts and so
forth, daily receipts were made by someone else. I think she
did an the bookkeeping when she came back in the latter
part of this period here.
Q. "\Vho else took in receipts besides ~frs. 'Vebb?
A. Well, of course ~Irs. Webb had to be at lunch and away
from the desk.
Q. I didn't ask you about taking lunch. I asked you who
els.e took in reeeipts or 'vho else accepted money besides Mrs.
V\Tehb?.
A. Well, the other-the girl in the office for one.
Q. What's her-who is that?
A. 1\{rs. Kindloch.
Q. vYho else took in money besides those two?
A. Mr. M.cMurran, if he were there and Mrs. Webb not
available.
~
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Q. Of course he'd have to be there if he was going to take
money in. vVho else would take money in Y Are you reluctant
to answer!
page 261 ~ A. Of course not.
Q. vV ell, come on.·
A. Anyone in the office when it's necessary to take in
money.
Q. In other words, any employee in the office from Mr.
Bowen on down would take money in if the occasion arose f
A. Yes sir, of course.
Q. Well, I should say so. Did they all have access to the
cash drawer f
A. No, sir.
Q. Who didn't ·f
A. I don't think there was but one kev to the cash drawer.
Q. The cash drawer wa.sn 't locked, was it 1
A. It was supposed to have been.
Q. Under your orders 1
A. Not under my orders.
Q. How do you know it was supposed to have been t
A. I was told it was supposed to have been.
Q. Where would the person who accepted the 1110ney put
the money if they couldn't put it in the cash drawer? Put it
in their pocket Y
A. Put it is the cash drawer.
Q. Well, I thought it was locked f
page 262 ~ A. The key was left in the drawer.
Q. So it wasn't locked. The drawer couldn't
have been locked and still be in use aU day as a cash drawer,
could it·?
A. No, that's right. The key was left in the drawer is
my recollection.
·Q. The key was left in the lock~
A. That's right.
Q. Do you know anything about the office practice of cashing checks or borrowing money from the cash drawer1
A. No, sir.
Q. You're not fan1ilia.r with that practice, are you'
A. No, sir.
Q. Did you make any examination of the internal controls
in that office when you made your annual report to them as
to the condition of the books and the business and so forth?
A. Yes, sir.
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Court: You did what T Talk louder. I can't hear you.·
Mr.: Ferguson: The Judge can't hear you.
Mr.i Garnett: He can't talk in two directions at one time.
It's kind Qf hard to do.
By M.r. Ferguson:
Q. Did you evaluate the internal controls in that
office when you made your closing of the books at
the end of the year?
A. Well, I-I wasn't too _happy with the internal controls.
Just like any other small office. When one person has too
n1uch responsihility, you don't have too much control.
Q. How did that effect your repo·rt or your examination
of the office books f
A. ~Veil, it didn't necessarily effect my examination of the
office books.
Q. It didn't effect your examination. The lack 'of internal
controls had no effect upon the degree of examination that
you 1nade .of the offi.ce books, is that true?
A. '\Veil, of course if you have suspicion of someQ. 1\7here did you notice lack of internal control in that
office f;
A.
ell, that's the reason for the installation of the nev,y
bookkeeping system. It was a question of time, a question
of being- behind in work at times.
Q. "fould you think too many people had access to the
sa.fe, combination?
A. No, sir.
Q. How about access to the cash drawer when the key was
left in!. it 1
A. Well, son1ebody had to take care of the
page 264 ~ customers. One person couldu 't possibly be there
every minute.
Q. .Are there any other points that you noticed were weak
on internal control'
A. Not necessarily.
Q. Did you m·ake any recom1nendations as to having a
differ~nt person receive the money from the bookkeeper?
A. I didn't get the question, sir.
Q. Did you make any recommendation as to having different individuals ·receive-l1ave a. different person receive
money\ who later had to put it in the books and deposit it?
A. "Tell, that couldn't w·ork out very practically in that
office. :
page 263

1

""r

~
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Q. What was the practice so far as you were able to observe?
A. The practice is that one person was responsible for
the books and responsible for the cash.
Q. One person was responsible for the books and one person
was responsible for the cash t
A. No, the same pe·rson.
Q. Oh, the same person.
A. The same peTson.
Q. How ca:n I be responsible for the cash f Suppose I 'n1
responsible for the cash and three or four other people are
receiving- the cash. H.ow can that responsibility
page 265 ~ be pinned on me, in your opinion 1
A. \V ell, the other people are under your direction in receiving cash. You have to check your cash to see if
it's there.
Q. Isn't it a fact that everybody in the office had access to
the cash drawer, to your own knowledge 1
A. I can't say that they didn't.
Court: You can't say that they didn't 1
A. All the time, no sir.
By 1\!Ir. Ferguson:
Q. If I can show you receipts in everybody's handwriting
that ever worked in that office, would you agree that they all
had access to the cash 1
A. Yes sir, I '11 agree they all took receipts.
Q. "\Vhich meant they had to put the money in the cash
drawer, didn't it~
A. Yes, sir.

Court: You want to use the books any further?
1\{r. Ferguson: No sir.
Court: Let him some back to the witness stand.
(The witness then resumed his sea.t in the witness chair).
By Mr. Ferguson:
Q. Mr. Whiteside, I find in Commonwealth's
Exhibit Number 13-I'm sarry, your Honor. I
found one more book I'd like to show the witness. He can take
it in the witness chair. Commonwealth E-xhibit Number 13,
which is cash disbursements for the years, 1954 to 1959, I
page 266

~
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show you on page 21 of 1958 and ask you to look at line 14
and line 24 and see if those entries do not appear to be in
your handwriting?
A. \Yhich line sir T
Court:

Lines 14 and line 24.

By :Mr. Ferguson:
Q. Line 14.
A. Part of it is.
Q. Look at line 24 and the remainder of the page down
through line 301
A. That's right, sir.
Q. Is that a book of original entry?
A. iY es, sir.
Cmp·t:

That's all your handwriting?

A. Those entries, yes sir.
Q. Have you ever cas'hed a check in Bowen and Con1pany
office~

.A. No, sir.
Q. Do you know whether it's customary for the employees
to cash their checks there 1
A. The en1ployees of Bowen and Company?
page t267 ~ Q. Yes sir.
A. No sir.
Q. ¥ ou don't know or they don't do it?
.A. ~ don't know if they do.
Q. Do you know whether it's customary to get advances
on their wages or salaries hy borrowing from fhe cash
drawer?
A. ils it custornaryY I don't know.
Q. l-Ias that ever con1e to your attention?
A. I think once or twice in small amounts. There would
be a rereipt in the cash drawer.
Q. You n1ean there should be a rereipt in the cash drawer~
.A. i\V ell, the time that I recall I think once or twice, I don't
recall, I t'hink I do recall having seen a receipt in the cash
drawer.
Co*rt:

You said onee or twice.

By Mr. Ferguson:
Q. 1Isn 't it possible, l\Ir. 'Ybiteside, if a. receipt weren't
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put in t.he drawer but some tnoney wa.s taken out., it wouldn't
come to your attention right away, is that tr~e 1
A. No.
Q. V\7hat's the custmnary lag between the receipt of checks
and the posting of checks in the ordinary business?
A. The ordinary f Of course that would vary
page 268 ~ with the business. Ordinarily it should be a very
short lag. Very short period.
Q. \Yell, it would certainly be during say, nothing unusual for a week or two weeks, is it?
A. That would he unusual for the· average place so far as
I know.
Q. If 1\:Irs. \Yehb say, was away on vacation for two weeks
and they didn't nmke any entries, it certainly would be no
great datnage done in delaying the posting, is it?
A. vYell, it depends on what posting you're talking about.
Q. Why didn't you recommend· to get an assistant or substitute bookkeeper in tlwre while she was away if it's so inlportant?
A. Vl ell, you'd have to train a substitute bookkeeper not
fmniliar with tlu_\ir records and their procedures.
Q. Who trained Mrs. Webb, Mr. Whiteside!
A. Pardon?
Q. 'Vho trained Mrs. Webb?
A. V\Tell, I guess Mr. McMurran. Maybe I.
Q. Don't guess, Mr. Whiteside. Who trained Mrs. Webb as
a bookkeeper¥
Court: If you know.
By~Ir.

Ferguson:
Q. If you know.
pag·e 269 ~ A. Well, I'd say I don't know who trained her
as a bookkeeper.
Q. Who trained her how to make the postings in Bowen
Company's books Y
A. 1\fr. 1vfcMurran and myself.
Q. How long have you supervised the books of Bowen and
Company? I believe you testified for over 18 years for Mr.
Garnett. Have you changed that figure now, have you Y
A. Are these insurance business Y I think-now this is from
memory. I haven't gone back to trying to check the dates. I
think about 18vears.
Q. About 18 wyears Y
A. Yes sir.
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Co~rt: Any more questions you would like to askY
Mr.: Ferguson: Yes.

By Mr. Fe-rguson:
Q. Mr. Whiteside, did you ever criticize Mrs. Webb for the
way she kept her books prior to February the 11th, 1959?
A. I don't recall having criticized her.
Q. Do you consider her a good, bad or indifferent or average or mediun1 bookkeeper? How did you consider her work?
A. I would consider her above average in ability.
Q. All right. Did you ever instruct her or critpage .270 ~ icize her for the use of ink erasures in a book of;
of orig·inal entry?
A. I don't recall, sir.
Q. Are you aware that the practice in the Bowen Company
office to l1ave ink erasers on everybody's desk?
A. No sir.
Q. You're not aware of it?
A. No sir.
Q. If you were aware of it, would you have any recommendations to make?
A. ~'d recommend that it not be done, sir.
Q. Well, I suggest you go look around on the desk.
i

1\fr.

~arnett :

I g·ot one on mine, too.

I

By l\1~. Ferguson :
Q. According to the indictment in this case, embezzlement
was charged f1·om 1952 through the first part of 1959. I believe it's up in February sometime. Had you been approving
of the condition of Bowen Company during those years YH~ad
you b,een making your usual audit or examination of their
books 'during those years?
A. I hadn't made an audit. I make a limited examination of
the bqoks for those years for specific purposes.
Q. For each year 7
A. Yes sir.
page 271 ~ Q. Had you approved of the books or had you
:
disapproved of the condition of the books?
A. I had approved of them generally.
Q. What was your limited purpose in examining the books Y
I often wonder what a -limited purpose is.
A. Well, the purposes were to furnish the report for the use
of ml\nagement and prepare the company's income tax returns.'
1

I

I
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Q. Well, in order to do that, you got to add up everything,
subtract everything that is supposed to be subtracted and
come up with a net figure, don't you Y
A. Right.
Q. It's supposed to be a true figure, isn't it?
A. Yes sir.
Q. Did you ever confirm any of these accounts or statements?
A. Sometimes.
Q. Or did you use a spot check?
A. Spot check.
Q. Mr. Whiteside, did you make your reports to Mr. Bowen
or to Mr. lVIcMurran in writing or verbal when you closed the
books at the end of the year?
A. I made them to ~{r. Bowen in writing along with the
income tax return.
Q. Do you have any copies of those reports available?
A. I don't have them with me, sir.
page 272 ~ Q. Could they be made available f
A. I think so, sir.
Q. Can you recall without looking at those reports whether
or not they had any recommendations to make as to the lack
of internal controls in the office?
A. I don't recall any-having any specific recommendations
on that, sir.
Q. Did you set up the original books for Mr. Bowen when
you first went in business~
A. No sir.
Q. Did you set up the present set of books that they're using
in Bowen Company?
A. Yes sir.
Q. And did you set up the preceding set of books that they
had?
A. No sir.
Q. Before 1958?
A. No sir.
Q. Who set them up?
A. I'm not sure, sir. They were-continued as they were
set up when I started.
Q. Did you-! take it you didn't feel it was necessary to
make a thorough confirmation of the accounts even though
everybody in the office at one time or another had
page 273 ~ access to the cash drawer f
A. No sir.
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Q. Well, ~Ir. "\Vhiteside, the whole soundness of any bookkeeping system eventually is reflected in the amount of internal control, isn't that true?
A. Well, internal control is a part, yes, sir.
Q. Well, it is so important that it 's-it proves where the
cash is, isn't that true?
A. Yes sir.
Q. Without internal control the :finest bookkeeping system
in the world wouldn't prove anything·, would it~ It's only as
good as the internal control, isn't that true?
A. Well, it's important.
Q. Well, have I stated or made a fair statement when I said
that it,'s only as good as the i:nternal control, the bookkeeping
syste.¢ is only as good as the internal control in the business Y
A. ~ think I would have to agree with you.
I

Court : You what Y
A. I agree with you.
Court: You think you agree with hhn. All right, sir.
By Mr. Ferguson:
Q. ~Ir. Whiteside, if as you have indicated, everybody in
the office had access to the cash drawer, that
page 274 ~ brought about a lack of internal control which you
didn't see fit to make any recommendation about,
:
is that! true or were you aware? .
A. When you say e.verybody In the office. There are only a
lhuited •number of people in that office.
Q. There are only a few?
A. AndQ. Isn't that reallyA. And they had to give their customer service. When a
customer came in, they had to give them service when somebody came in. There are times when there was one person not
availaple or could not do it. It might be more than one person
to be waited on at one time
Q. Are you speaking from experience Y Have you seen a
line of people there coming!
A. I've seen several people in there at one time to pay
money.
Q. Were in there to pay money or cash checks f
A. Well, maybe cash checks too.
Q. 1\f it was a situation where everybody in the office might
be called upon to receive payments over the counter, why
1

I

I

I
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didn't you set up a separate change fund for each person so
that they could account for the money they received and then
turn that in to a central person T
A. Well, one person was 90% of the time at least available.
Q. Well, would you-would you say that one
page 275 ~ person took in 90% of the money?
A. I would think they were available 90% of
the time.
Q. Now listen. I didn't ask you that. Do you want the Court
believe that? We're trying to g·et at the facts here, Mr. Whiteside. I don't want any guesses or surmises on your part.
A. Well, I haven't run any estimate on it. How much each
person took in so I couldn't say.
Q. If you looked at the receipt book, you could tell a.t just a
glance, couldn't you Y
·
A. Well, you'd have to make totals if you want to ge.t the
exact percentages, yes.
Q. I know but not of the money but how many people
handled the money during the day.
A. Yes sir.
Q. Is it a fair statement to make that everybody in the office
at one time or another during the day took in some money?
A. I wouldn't say that was the fact e.very day.
Q. Well, is that the majority of the time or not Y
A. I don't know whether it was the majority of time ..
Q. Vlhat would you say or do you know? If
page 276 ~ you don't know, say you don't know.
A. I don't know.
Q. Was there any system of checking on who-on what a
person did with the money when they took it over the counter?
A. vV ell, they-they wrote out a receipt.
Q. 'Vas there any system you set up of checking on it except the customer got a receipt Y
A. The customer got a receipt and a copy was retained of
the receipt and the receipt entered in the cash receipts book.
Q. What happened to the money, if you knowY
A. Specifically? I don't get the question.
Q. What happened to the money? You said about the cash
receipts but the money, the person who received the money
is sup-posed to do what with it·¥
A. Put it in the cash drawer.
Q. Everybody puts it in the same drawer!
A. Yes sir.
Q. How about cashing checks out of the cash drawer? Do
you know whether that's the custom in the office?
A. Well, I understand some checks were cashed.
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Q. Isn't it a fact that every employee cash~d his paycheck

every time he got it, right out of the office box?
A. It's very probable. I don't know that, sir.
Q. IIow many people had the safe combination T
A. So far as I know, two people.
Q. Sir?
A. So far as I know, two people.

page 277

t

Court : Two people. f
By ~1r~ Ferguson :
Q. As far as you know T
A. Yes sir.
Q. Only twoY
A. Yes sir.
Q. ~ an1e them, please 1
A. Mr. McMurran and Mrs. Webb.
Q. Mr. Bowen didn't have the combination?
A. 1J don't tl1ink he did in the latter years. He used to of
course.
Q. Mrs. J{imlock didn't have the combination 1
A. I don't think so.
Court : Do you know now?
A. :C don't know. I didn't ask her if she had the combination
soBy Mr~ Ferguson:
Q. You haven't really c.hecked too much on your internal
control on this office, have you f You don't know who has the
combination for sure?
page ~78 ~ A. At this point I'm not too sure. I didn't ask
•
Mrs. Kimlock whether she had the co1nbination.
Q. 'Vould that effect your judgment as to the lack of internal controls? Wouldn't you want to know how many people
had th~ combination and who they were Y
A. Well, I was told that Mr. McMurran, Mrs. Webb had it.
Q. Who told you 1
A. Mr. McMurran.
Q. He told you Y
A. Yes.
Q. How-did you have any notation on your dates of the
events that you recited this morning fron1 the witness ehair
as to Eebruary 6, 7, 9th, lOth, 11th, or were you getting those
dates ~rom memory T
I

I

I
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A. Well, from-fron1 memory, using as reference the ticket
dates and so forth.
·Q. The ticket dates were all the same dates so-how were
you able to be sure between what you did on the 7th, Saturday
and what you did on the 9th on Monday and Tuesday and
Wednesday?
A. I showed you my sheet.
Q. I was wondering whether you were relying on your notes
or memory?
A. Relying on notes and memory.
page 279 ~ Q. Let's see your notes to see whether you got
any dates down there.
A. I showed you the notes in regards to cash. Dated February the 7th (indicating). Cash account, 9:00 a.m.
Q. All right, there's one on your notes. How about this other
information that you remembered exactly when you got the
receipts and this list of checks and all that stuffY
A. All right. Those last two deposits, those two copies were
handed to me by Mrs. Webb promptly after requesting. The
other copies were handed to me late in the afternoon of February 12, 1959.
Q. When was the first one handed to you Y
A. The 9th.
Q. Is this the date you made the notes Y
A. This is-this is two things. This is the cash count on
the 7th and this follows Monday morning the 9th.
1\fr. Ferguson: 'Vould it be convenient to have a recess, if
your Honor please, for about five minutes Y
Court : Yes sir, we '11 take a recess.
(At this time the Court recessed after which the Court reconvened).
Mr. Ferguson: If your Honor please, we would like towith the permission of the Court to excuse the
page 280 ~ witnesses until tomorrow afternoon.
Court: Tomorrow morning. I won't be here
tomorrow afternoon.
Mr. Ferguson: He's not summonsed. You're only going to
be sitting in the morning. Excuse him until the morning.
Court : All right.
By Mr. Ferguson:
.
Q. In making your annual report to Bowen and Con1pany,
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did y9u ever comment on the use of ink erasures in the books
of original entry?
A. No sir.
Q You think that's good practice or not?
A. No sir, I don't think it is good practice.
Q. I show you Commonwealth's Exhibit Number 14, at page
55. Does page 55 appear to be in the handwriting of someone
other than Mrs. WebbY
A. Yes sir.
Q. Whose handwriting do you think that is, if you can sayf
A. I think that's Mr. McMurran's.
Q.. Does further along on that page, do ink erasures appear
in the column Y
page 281

~

Court: \Vbat was the date of that!
Mr. Ferguson: The date is June.
A. June, 1949.

By Mr. Ferguson:
Q. ·June 11 to June 15. Do ink erasures appear on that page
at any point T
A. ', It appears to be ink erasures in two places.
Q. jYou did not comment on that to Mr. McMurranY As a
bad bookkeeping practice Y
A. I don't recall that I did. I don't recall having seen it
before.
Q. ·You did examine the books for the year of 1949, did you
notY
A.' Yes sir.
Q. Did you make an audit of that year, Hke your other
years?
A. I didn't make an audit. I made an examination.
Q. By an examination, does that mean you go through the
books?
A.· Yes sir. Not every item of course.
Q. Every page?
A. No sir.
Q. How can you examine the books without going through
the pages¥ Aren't the totals carried over to one page to the
otherY
A. By months they are, yes sir.
page 282 ~ Q. How close was your examination 1 By
months?
A.i By months to the-from the books of the original entry
to tne general ledger.

I
!
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Q. Is this the book of original entry Y
A. Yes, sir.
Q. Would the-the manifold receipt book be the book of
original entry? Which is your idea of original entry?
A. Well, they both would be original entries.
Q. Don't the figures in the journal come from the manifold
receipt book?
A. Most of them do, yes sir.
Q. I believe you stated that you counted the cash on February the 7th, 19597
A. Yes sir.
Q. Did I understand you to say in answer to one of Mr.
Garnett's ouestions that the books which were introduced as
Exhibits 7 £through 15 constituted all the books of the Bowen .
Company?
A. Yes sir.
Q. Well, where are the 1nanifold receipt books Y
A. I believe the Commonwealth Attorney has thmn.
Q. So the books that have been introduced in evidence do
not constitute all the books of Bo,ven and Company. Would
you like to change your testimony on that T
A. Excepting the copies of the receipt books.
page 283 ~ Q. vV ell, the receipt books actually are-the. carbon copy after the original receipt is torn out and
handed to the customer, isn't that true¥
A. Yes.
Q. So it becomes the original book as far as the Bowen
Company records are concerned, is that not true?
A. Yes sir.
Q. When you counted the cash on February the. 7th, 1959
where did you count the cash?
A. Where did I count itY
Q. Where did you count the cash~
A. In the office of Bowen and Company.
Q. And did you get a release from anybody when you returned the cash or if you returned the cash Y
A. No sir.
Q. So that as far as the records are concer:ned, you admit
taking the cash but you have no receipt to show you ever gave
it back, is that true?
A. It was counted in the presence of Mrs. Webb.
Q. Did you ever get her signature over returning the cash
to herT
A. No sir.
Q. Is that a good bookkeeping practice or a good auditing
practice to handle somebody else's mon~y and then not get a
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,

receipt for returning the money Y
A. The person responsible right there.
I
Q. In your opinion that's the responsibility.
That's your opinion you expressed?
A. Yes sir.
Q. You didn't feel any responsibility yourself when you
took that :cash into your own possession, did you Y
A. Of course I felt responsible.
Q. How do we know you returned the money other than
your say-so here today?
A. Well, the person who was really responsible for it was
rig;ht there.
.
Q. There's no record of your having returned it, is there Y
A. No.
Q. It would be your word against her word again if she got
up and said you didn't return it?
page

~84 ~

~Ir. Garnett: I think this has gone far enough because
Mrs. Webb has never yet said he didn't return the cash. He's
never been contradicted. He said he counted it in her presence
and he put it back and he has no receipt. Now to say how do we
know :you put it back, it's an improper question.

By Mr. Ferguson:
·
Q. Isn't it a proper procedure for accountants
page ·285 ~ when they go into somebody else's cash, to get
'
receipts when they return it~
A. The money was not really you might say in my possession. She stood right there and was counting. She put it back
in the drawer.
Q. Did she count it or did you count it Y
A. I counted it.
Q. "\Vhose possession was it in?
Mr. Garnett: That's a question of law and I object.
l\1r~ Ferguson: It's a question of fact.
l'Ir~. Garnett: Because he had said and explained it very
carefully, Judge, that they were both right there together. He
took the cash out of the drawer. He counted it. He handed it
to her and she put it back all in the presence of each other.
Mr. Ferguson: I don't know whether he handed it to her
and put it back.
Mr.! Garnett: He said she put it back in the dra,ver.
Court : I didn'tMrJ Garnett: Whose possession is it inCourt: I didn't hear him say he handed it to her.
I
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page 286 } By Mr. Ferguson:
Q. Mr. Whiteside, aren't you aware in the
books that it bas been a practice for years to have the first deposit of a month to balance with the cash on hand figure?
A. Yes sir.
Q. So-in other words, the balance with the cash on hand
for the day of the-the last day of the preceding month?
A. Yes sir.
Q. So that this morning when you laid some emphasis on
the identity of the figures, that has been the practice throughout the years of Bowen and Company, has it not?
A. Yes, sir.
Q. As a matter of fact, ~Irs. vV ebb was keeping these books
under your supervision, was she not? Certainly in the beginning, isn't that true¥
A. Well, not my direct supervision.
Q. Well, are you trying to deny your responsibility as their
business consultant and adviser~
A. No sir.
Q. Come on, and admit it.
A. What was the question again, please, sir Y
Q. Whether or not the practice of having the first deposit
of a new month to be the amount of the cash on hand for the
last day of the preceding month. Now isn't that a
page 287 }- practice that's well known to you?
A. Yes sir, not only at the end of the month but
each day.
Q. Isn't it also true that from your observation of the books
that the deposits were not made daily¥
A. Yes sir.
Q. And that they were not made on the first day of the
month if the first day happened to be a working day or a business day? The deposit was not necessarily on the first day of
the month?
A. Yes sir.
Q. Did you ever express any criticism to Mrs. 'Vebb about
this?
A. Yes sir.
Q. What did you tell her?
A. I told her deposits should be made daily.
Q. When?
A. I don't recall any specific date.
Q. Are you familiar with her other duties?
A. Yes sir.
Q. Are you familiar with everybody's duties in the office!
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A. I think so.
Q. Did she have other duties besides bookkeeping!
A. She had some typing to do, filing to do.
page 288 ~ Q. Who ran the James-the Saint James Court
apartments f Who was responsible for that Y

A. Mrs. Webb was manager, so far as rentals were concerned.
Q. Who listened to the complaints Y
A. Mrs. Webb.
Q. vVhat was her salary during this time Y Can you give us
an idea?
A. !I think her salary was about $60.00 a week.
Q. iWhenf
A. At the termination of her services.
Q. What was she hired as in '49?
A. Her salary in '49?
Q. ·Yes.
A. :I'm not too sure.
Q. 'Her starting salary.
A. II think around $50.00. I'm not sure, sir. That I can't be
positive.
Q. Aren't you guessing?
A. ;I'm guessing.
Q. Why don't you say you don't know, Mr. Whiteside.
"\Ve 'r¢ not asking for guesses. Yon 're under oath.
A. ii don't know.
Q. !I understood you, I may be wrong but I understood you
this morning to testify that the checks which you
page 289 ~ had on the list-! believe it was Commonwealth's
1

I

1

I

ln~ibit-

1

Court: Which one do yon want, sir?
Mri Ferguson : Comn1onwealth Exhibit Numbers five and
six.
By Mr Ferguson:
Q. 'Viii you refer to Comn10nwealth 's E-xhibit five and six 1
I believe that you indicated in your testimony that if the cash
-tha~ if these checks were not entered in the cash journal, it
would indicate a shortage Y
A. Yes sir.
Q. Now do you state that without having counted the cash
on February the 6th, 19597
A. !Yes sir.
Q. ;Did you count the cash on January 31, 1959?
I
I
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A. No sir.
Q. Well, can you determine the shortage without also including your cash count into the calculations T
A.. Yes sir.
Q. You can determine the shortage without counting the
cash!
A. You don't have to count the cash that particular day.
You work back.
Q. Look on Commonwealth's Exhibit Number Five, and
note the check for $1841.43.
A. Yes sir.
page 290 ·~ Q. If that check were dated sometime in Jannary, wouldn't that be allocated to the cash on
hand in January, even though it hadn't been recorded?
A. It had never been recorded.
Court: He said he didn't ask you that.
By Mr. Ferguson:
·
Q. But if it were in the possession of Bowen and Company
on say, January 27A. Yes sir.
Q. Isn't that actually part of the cash on hand at the close
of businesP of January 31, assuming it is still in your offi-ce Y
A. \f\7ell, it should be.
Court: It should be cashT
A. Yes sir.
Mr. Garnett: May I ask whether you are referring to
actual cash on hand or cash on hand as refle.cted by cash Y
Mr. Ferguson : I was speaking of actual cash on hand.
Court : Actual cash on hand.
Mr. G,arnett: Yes sir.
Court: He said it hadn't been recorded in the books.
By Mr. Ferguson:
Q. Did you testify this morning, Mr. Whiteside,
that when you counted the cash on February the
7th, you found how much was itT Can you tell us again. My
figures may not be correct.
A. $258.59.
Q. 'Veil. did you furnish J\fr. Garnett with the information
for his bill of particulars which stated that cash on hand
was $100.09 as of February the 7th, 19591
page 291 ~

Catheri~e
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A. Well, the cash breaks down into three categories.
Q. It 's all cash, isn't it 1

.A.. Yes, sir.
Q. vVhich figure do you want the Court to believe Y Which
·
is the correct figure, if you can give it f
A. They can both be the eorrect figure.
Q. It's a. little confusing the way it is. There's one :figure
of $100.00 and another figure of $200.00. Which is it 1
1

The one he gave the Court this morning is $258.59.

Court:

By Mr. Ferguson:
Q. \vVill you read the bill of particulars on the appendix
and the last page there, the first line in the last page up 'here,
the fi:rst line on the last page!
A. It says $100.00 change, petty cash book.
Q. Read that in the parenthesis there, Mr. "\Vhiteside?
page 292

~

~fr. Garnett: You read the whole thing regarding the cash on hand if you are going to read

any of it:
Court : Yes, we '11 have hhn read the whole.
A. :This line says $100.00 change, petty cash box. Cash
was counted on 2-7-59, 9:00 a.m.:o by Mr. Whiteside and found
to be !$100.00. That's what n1y records show ·right here but
there ,was additional cash for the difference.
I

Court:

You ran explain it if you want to.

By Mr. Ferg·n:-;on :
·Q. "\Yhat is cash and what isn't cash in the $215.00f
Court:

$258.59 I have here.

A. frhat- -consists of $100.00 petty cash fund that is carried
in the office at all times. It included rent collections from
the previous day of $147.50.
Court : One hundred you say?
A. Petty cash fund.
Co1.1rt: And how much is the next one?
I
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A. Rent collections for the preceding day, February 6, of
$147.50.
Court: $147.50Y
A. Yes sir, and insurance collections of $11.00 tnakes a total
of $258.50. Total cash on ha.nd to represent that was $258.59.
It was nine cents over.
page 293

~

By Mr. Ferguson:
Q. How often did you actually count the cash
for Bowen and Company, if you recall, and Bowen and Company's predecessors t
A. Once a year. Not always once a year.
Q. Did you ever get a receipt for the money after you had
taken it out-a.fter you counted it¥
A. No, sir.
Q. When you returned it to the company¥
.A. No, sir.
Q. Ifave you noticed in the general ledger t.ha.t the cash on
hand from time to time ran considerably over $3,900.00?
A. Yes, sir.
Q. So that the figure that you noticed on February the 6th,
when you w·ent in there wasn't such a surprising or amazing
figure to. you, was it~
A. It was because of the new svstem that had been installed
which required a daily deposit of the casl1 intact.
Q. You hadn't been checking on the operation of the new
system, had you f
A. I checked on the operation of the new system installed
July 1, '58.
Q. When did you next go backt
page 294 ~ A. I went backQ. To Bowen's office'
A. I went back to see how the system was working out in
the early part of August, approximately five weeks after it
had been installed; asked ~frs. Vlebb if she had any problems.
I looked over the deposits and saw they had been made daily
as required.
Q. Did you notice that-did you speak to Mr. McMurran
or Mr. Bowen about the operation of the new system?
A. Yes, sir.
Q. What did you say to them about it!
A. Rather Mr. McMurran.
Q. What did you say to them about it¥
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A. When was that, sir?
Q. 'Veil, the tin1e that you went back in August. Did you
like tlie way the new system 'vas running or not 1
A. At that time I did.
Q. Did you go back again j
A. Not until February.
Q. They are using the same system now 1
A. Yes, sir.
Q. liow can you close the books as of December 31, when
you don't know how much cash was on hand on Decmnber 31,
when you go back in :B,ebruary. How can you date things
back to the end of the preceding year~
page f95 ~ A. As I said, you count your cash and you work
!.
hack.
Q. )Vhat do you use for your cash on hand?
A. ~Yhat I use for the cash on hand?
Q. You reconstruct-subtract all the receipts for the month
of January. Is that the way you do it?
A. No, you don't do it that way but you work back from
the point where you start back to that.
Q. "\Veil, if your engagement with 1\{r. Bowen ""as a once
a year engagmnent to close the books at the end of the year,
you're a little late on the engagement in this year, is that
true1 i
A. Not necessarily.
Q. ¥ou generally go a month or so later?
A. iY ou got to be a 1nonth or so late on somebody. You
ran 't ~o then1 aU one day or one week.
Q. ~Ir. Bowen one of your oldest accounts?
A. Close to it.
Q. Do you haYe an older account than Nir. Bowen?
A. I think I have seve.ral older. You'll be asking me to
tell you how old I am if you keep on. Excuse me.
Q. Yon have done business under various titles, haven't
you, 1\fr. vVhiteside?
A. It's possible, yes sir.
Q. 'Vhat have you called yourself besides a
page 296 ~ business. consultant?
}Ir~ Garnett: Let me see it. You don't mind if I look at
it, pa.i-tieularly inasmuch as it is my book.

(At this time a book was handed to J\.Ir. Garnett).
I
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By ~fr. Ferguson:
Q. Did you use to go by a longer title,
fore you and Mr. Lynch got togetber 1

~Ir.

\Vbiteside, be-

~fr. Garnett: I don't know what he is talking about, title,
Judge. He's got advertising.
Court: Name or, I think I know what he 1neans.

By Mr. Ferguson:
Q. I'm known as a lawyer.
accountant and so forth.

~fr.

Willmns is known as an

Mr. Garnett: I'm glad you left out what I an1 known as.
Mr. Ferguson: 1\'Ir. Schneider is knows as a Court Reporter. ~1r. Vlhiteside has got his designation.
A. You referring to this, (indicating) ~
By l\{r. Ferguson :
Q. I'm referring to the Newport News I-Irunpton \Yarwick
Directory for 1958 in which appears to be a paid
page 297 ~ listing under your nan1e. V/ e assume you designated what what went in the listing?
A. 'Vell, it says I'1n business consultant and it says
budgets, cost analysis, reports, systen1s, tax forn1s.
Q. Systems. \\7hat's that'? Bookkeeping systen1s?
A. Yes, sir.
1\ir. Ferguson: I thought maybe you want to see it.
Court: If he read it correctly.
l\ir. Garnett: May I ask the purpose of that?
Court: I don't know what the purpose is.
l\fr. Ferguson: It's awfully hard to put a fing·er on Mr.
\Vhiteside, exactly what he was.
Mr. Garnett: Jle told you be was a business consultant.
~ir. Ferguson: You said he was an accountant and
vouched for him.
1vlr. Garnett: Ife is a.n accountant ..
~fr. Ferguson: Then he admitted it was against the law
to use the word, "Accountant" in his business advertising
so I don't know what he is.
Court: Go ahead. What's the next question T
pa.ge 298 ~ 1\fr. Ferguson: .Just n minute, your TTonor.
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By Mr. Ferguson:
Q.: Do you have-did you say that you knew everybody's
job in the offi.ce, that is the duties of each person in the
office f
A. Yes, sir.
Q. You feel qualified to say that Y
A. 'Veil, of course there is a lot of overlapping duties in a
small office like this.
~{r. Garnett: The question you asked him was whether
or not he was g·enerally familiar with the duties of everybody
in the office.
I

By Mr. Jt,erguson:
Q~ Do you feel qualified to state under oath the duties of
everybody in that office¥
.&. Yes, sir.
Q. His responsibility 1
A. Yes. sir.
Q. And you go there once or twice or three times a year 7
.A. Yes, sir.
Q. Have you recotnmended the duties to be assigned to various people in the office in your capacity as business coni
sultant1
pag,e 299 ~ A. No sir.
Q. Have you ever been consulted about the
ovei-!apping jobs in the office?
~- It's been discussed, sir.
Q. Have you made reconnnendations as to it¥
A. Well, there isn't but so many recommendations you can
make in a s1nall office like that. Two g·irls.
1

I

qourt : The question was did you make recommendations?
A. No, sir.
By 1\tir. Ferguson:

Q. Did you make recommendations with respect to the
payn1ent of rent, a change in the payment of rent from cash
to check in 1960?
A. The payn1ent of what rent, sir~
Q. Of rents that Bowen and CompanyMr. Garnett: Wait a minute. What is this 1960 business?
I
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~Ir. Ferguson: Since this thing has happened, he made
some recommendations.
Mr. Garnett: Maybe he has and maybe he hasn't. vVe.'re
not indicting the system and what changes they n1ay have
made. vVe're talking about 1952 to 1959.
Court: Unless it has something to do with
page 300 ~ the timeMr. Garnett: I have been real patient with
the cross examination, most of it immaterial, but this has
gone too far.
:1\ir. Ferguson: Judge, our theory is that the-the system
was so loose a.nd so full of loopholes that they are tig-htening
it up a little bit and I think we're entitled to know. vVe 're
being charged over a period of nine years of en1bczzlen1ent
andCourt: I didn't understand hhn to say they tried to improve this system or anything lilw that.

By Mr. Ferguson:
Q. Do you know any change in the system since this-since
February of '59?
A. No, sir.
Q. Ha:ven 't you actually changed the cash control system
so that you have no cash on hand at the end of the month?
A. That was changed the first of July, 1958.
Q. It was never followed, was it?
A. It was followed for a brief period but-by the end
of '58 we had it discontinued.
Q. It wa.s-it wasn't followed much beyond
page 301 ~ August, was it?
A. No sir.
Q. Who is the bookkeeper now for Bowen and Company?
A. The books are kept by a. person from my .office presently.
Q. In other words, a certified public accountant, is he?
Who, 1\ir. Lynch?
A. No sir, no sir. A lady by the name of 1\irs. Kenley.
Court: Mrs. Kenley'
A. Yes, sir.
By ::tvir. Ferguson:
Q. Under your supervision Y
A. Yes, sir.
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Q. Have you found out what the duties were since this
while we were out at lunch f Did you locate the duties
of the people in the employ of Bowen and Company Y
A. No, sir.
Q. Do you know l\Tr. IVIclVIurran 's duties¥
A. He's the manager of the office.
Q. And what duties does that entail, what responsibilities Y
A. Well, it would include full responsibilities for the .offi.ce.
Q. You mean he's responsible for everything
pag-e 302 ~ in the office, the running of the office Y
A. },or the people-for everything in the office
and people under him, yes sir.

mor~ng

Court: For everything· in the office and people under him
in the office ?

A. Yes, sir.
By Mr. Ferguson:
Q. Does that include responsibility for the people who had
access to the cash drawer?
A. !Ye.s, sir.

~1r

J Garnett: '\Yhat do you mean by responsibility
peopl~ 1 I don't quite understand.
IVIr~ Ferguson: They're all under Mr. McMurran,

for the

is that
true 1: All the other mnployees were under him, is that not
true?'
A. Yes, sir.

By 1\fr. Ferguson:
Q. They were subject to his control, to his orders?
A. Yes, sir.
Q. Is that the same capacity in which 1\frs. Webb was
w'hen ,she was working there¥ She was just an employee, isn't
that true!
A. Yes sir.
page 303 ~ Q. 1\fr. Whiteside, if everybody who worked in
that office had access to the cash drawer and the
conte~ts of the eash drawer, wouldn't the eventual responsibility be upon the person 'vho was responsible for the other
employees?
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E. D. Whiteside.
Mr. Garnett: Objection. I thinkMr. Ferguson.: If you know.
Mr. Garnett: Just a moment, Billy. I think we've got to
clarify here what you mean by responsibility. Now do you
mean responsibility to Mr. Bowen who owns this company?
Just what do you mean Y
Court: The corporation as I understand it.
Mr.. Garnett: There are several responsibilities. There
is personal responsibility, financial responsibility, all kinds
of responsibility.
By Mr. Ferguson:
Q. Let me a.sk you this, then. Did Mrs. 'Vebb have any
control over the other employees in the office ·f
Mr. Garnett: If he knows.
By Mr. Ferguson:
Q. If you know.
A. I don't think she did, no sir. I don't know if she did.
Q. Aren't you pretty sure she didn't Y
page 304 ~ A. I would be pretty sure she didn't.
Q. So that she had-although they had access to
the cash drawer too, she had no control over them, did she?
A. No.
Q. Who did have control over them 1 The office manager,
did he not?
A. Yes, sir.
Q. He's the only one who had control over the other employees?
A. Unless it was Mr. Bowen when he was there.
Q. How active was Mr. Bowen in the office?
A. He wasn't very active in the latter years.
Q. Are you-what office does he hold in the corporation?
A. President..
Q. \Vho is the treasurer?
A. Mr. Bowen.
Q. \\Tho is the Vice-President Y
A. Mr. McMurra.n.
Mr. Garnett:
him that.

That's six. times, I counted them, he asked

By Mr. Ferguson:
Q. Secretary is who?
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A. Secretary is 1\!Ir. 1\icMurran.
Q. So that-and stock is l1cld by whom?
page ~05 ~
A. Mr. Bowen.
Q. Does he have all the sto<.!k interest in the
corporation 1
A. So far as I know, he does, sir, yes sir.
Q. Do you know who had check writing authority 111 the
office?
A. Cl1eck writing t
Q. Chec·k writing or signing· authority?
A. Mr. l\icMurran and ~{r. Bov,?en.
Q. Do you know what the duties of the treasurer we1·e ¥
A. "\VellQ. It's a corporation, is it not 1
A. Yes sir, that's rigl1t.
Q. Do you know what the treasurer's duties were'?
A. 'jrhe tl'easurer's duties were in connection with the number of other duties he had.
Cottrt:

Is that all?

I

'

By Mr. Ferguson:
Q. 1\fr. 'Vhiteside, did you ever discuss with the Officers
of the:. corporation their duties or what they were supposed to
do in ~ach capacity~
A. No, sir.
Q. pon 't you think as a business consultant. that was part
:
of your job ?
page 306 ~
A. "\Yell, very small com.pany like that, there
are only two men there. There is no question
about: what their duties was. It was a question of which wa.s
goingi to do which and whether it was going to overlap.
Mr.: Ferguson:

That's all of J.\IIr. 'Vhiteside.

RE-DIRECT

EXA~IINATION.

By M,r. Garnett:
Q. 1vir. 'Vhiteside, how many people were employed in that
office,: including 1\Ir. Bowen, during this period that we are
discussing?
Coti.rt: That's from '52 to '59¥
1\Ir. Garnett: Yes sir.
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E. D. Whiteside.
A. Including

~Ir.

Bowen, four people.

By Mr. Garnett:
Q. That would be Mr. Bowen, 1\lr. ~Icl\Iurran 1
A. l\lrs. \V ebb a.nd Mrs. l{imloek.
Q. Another girlf
A. Yes, sir.
Q. There was sonw questions about son1e entries I believe
in your handwriting. I think in 1954, if 1uy notes are right,
I didn't look at them. Let's look at the cash receipts journal
of J anua.ry 4, 1954, page one and two.

l\Ir. Baker: "\Vhat was that page, I-Ienry t
:Mr. Garnett: One and two.
By l\lr. Garnett:
Q. Now 1\'lr. Ferguson I believe asked you about
some entries there in 1954 dated January 4, 1954
I believe on pages one and two T
A. Yes, sir.
Q. And I believe you testified that they ,-.,.ere in your
handwriting, is that correcto/
A. Yes, sir.
Q. Any particular reason they were?
A. "\Veil, that was the beginning of this loose leaf system.
Prior to that time, all entries had been made in the bound
books. Also the beginning of the corporation. So I headed
up the first two pages and even made the entries to show
J\IIrs. Webb how it was done. I was a little bit generous here
by writing up two whole pages but I made the headings so
she would know what the headings should be from then on out
and then here's the way you list then1 just like this and I went
on through two pages of it.
Q. Did you 1nake those in the presence of l\frs. 'Vebb?
A. Yes sir, because I made them for the purpose of showing
her how to write thmn up in this different form.
Q. 'Veil, do you tell the Court then tha.t you were bookkeeping during that period or explaining· the new system to
Mrs. Webb?
A. Explaining the new system to 1\irs. Webb.
page 308 ~ Q. As fa.r as you know, other than closing entries, are there any further bookkeeping entries
in here of your's?
A. I don't recall, sir.
page 307

~
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E. D. Whiteside.
Corlrt: You want him to look through and see f
:Nlr. Garnett: No sir.
1

By Mr. Garnett:
Q. Now other than writing up that beginning of those two
pages, 1\fr. \Vhiteside, what would be the nature of the entries
1\fr. Ferguson has discussed that you made in these particular
booksf
A. Closing entries and summaries of columns in the books
of original entry, one instance that was mentioned.
Q. Any others 1
A. Adjusting entries, closing entries.
Q. What is an adjusting entry? Now Mr. \Vbiteside, Mr.
Ferguson referred rather glibly to Com1nonwealth 's Exhibit
Number Nine, cash receipts for 1959, page two, and I ask
you whether or not there appeared on that page any entry in
your handwriting f Now do they?
A. There is a summary.
Q. Are there any entries in your handwriting?
A. I "Touldn 't call these entries.
Q. Is there anything written there in your handwriting?
A. Yes sir, there is a summary at the botton1 of
page 309 ~ the page.
Q. Now would you point it out to Judge Sheild
just 'vhat it is f
i

!

Court:

Exhibit Nu1nher Nine.

Bv 1\fr. Garnett:
·Q. Yes sir. \Vould you point out to bhn the handwriting
which you say is your's that you point out to Mr. Ferguson¥
A. Yes, sir.
Q. All right sir, do it.
A. This is the cash receipts journal.
Q. Point it out to hin1 where your handwriting is.
A. 1\tiy handwriting- is right here (indicating). It is a cash
receipts iournal and this column here shows credit, accounts
payable, landlords, which means that is rents taken in from
tenants for landJords and tenants for the month of January.
That doesn't. show here who this money is for, who the landlords are. 1\Iy summary here breaks it down into who the
landlqrds a.re, how much collected for each one during- the
n1ontl}. Th2t total agrees with that total tl1ere which is the
total in the fig-nre of 1\frs. Webb for the month.
1
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Q. Let me ask you this. Could you have just as easily put
this total somewhere else i
A. I could have but as a matter of convenience,
page 310 ~ as a matter of permanent record when you see
the fifty-six hundred thirty-three fifty has been
collected in rents, then you want to know right here who do
you collect it from, so you can pay them.
Q. But that is a matter of quick reference?
A. Yes, sir.
Court:

That's on page two of the sumn1aryT

A. Yes, sir.
Mr. Ferguson: I think the books speak for themselves and
can't be excused or explained away.
Mr. Garnett: They speak for themselves but when they
come in here and undertake to show this Court that thiR n1an
was keeping books by writing a sunin1ary, I think it is incumbent upon himCourt: He has a right to explain it.
Mr. Garnett: He has a right to explain it.
Court: Vlithout you all getting excited.
~1r. Garnett: That's right, but he says excuse. Not getting
all excited, Judge. I'm just stating facts. Now open up to
that page again. I stood by, I thought rather patiently while
they w·ere doing that.
By ~1r. Garnett:
Q. Now let me ask you, Mr. Whiteside, does
your sumn1ary in anywise effect tl1ese books one way or the
other?
A. No, sir.
Q. And would you call that a bookkeeping entry?
A. No sir, I call it a,summary of the figures in one of tl1e
columns.
Q. Now they asked you also about page three, 1959, cash
receipts book which is also page number three, excuse me,
1959, page number three. Now where is your handwriting in ·
tha.t book (indica.tin~) ?
A. These entries here (indieating).
Q. 'Vbat are they 7
A. They are entries of cash receipts.
Q. How did you happen to make those entries Y
.l\. Mrs. Webb didn't make any n1ore entries after the 7th.
page 311

~
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E. D. Whiteside.
Q. .A,nd they're dated when f
A. 'lJhese are dated the 7th .
. Q. Tpey're dated the 7th. So is that a take-up of where
she left offT
A. That's a take-up of where she left off.
Court: You mean after the 6th day of February, 1959 is
the last day she was there Y
A. No, sir.
page 312

~

Mr. Garnett : Judge, we will explain by other
witnesses what she did in the office from the-the
7th on: through for the remaining few days she was there.
1

i

By :Mr. Garnett:
Q. Now of course they didn't mention anything about your
handwriting on page four and five but I gather it is your's.
Let he show it to you (indicating·). Beginning-beginning here
with lfue 25 on page four. Is that your handwriting?
A. Yes, sir.
Q. 4nd on page five Y
A. Lt 's all my handwriting.
Q. ~hat's all your's f
A. Yes sir. ~fr. l\fc~furran. Mr. ~IcMurran was unable to
obtain) a bookkepper for a period of time there.
I

Court:
us?

You made the entries, is that what you are telling

I

A. Y e.s, sir.
By Mr. Garnett:
Q. Now that was after Mrs. Webb had left or not?
A. ~fter !\frs. Webb had left, yes sir.
Q. Now you take a real careful look here at page two of
this cash receipts journal, 1959, on which page appears your
summary that you have explained a:nd you tell us
page 313 ~ whether anybody else's handwriting appears
other than your's f
A. No sir, except Mrs. 'Yebb's.
Q. .rust your '·s and her's f
A. Y e.s, sir.
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E. D. Whiteside.
Mr. Garnett: All right, sir.
Court: "\Vhich is your's and which is her's? Let me see.
A. Only this summary.

Court : Is that the same one we looked at?
A. Just looked at. That's mine.

Court : I thought we did.
By ~fr. Garnett :
Q. Now Mr. "\Vhiteside, I hand you Exhibit nun1ber two,
three-one, two three and four, Cormnonwealth's, which are
two deposits and the two that you said Mrs. vVebb gave you
in the office and ask you are they in your handwriting!
A. No, sir.
Q. Now whose handwriting is that?
A. The 'handwriting of l\1rs. "'ebb.
J\:Ir. Garnett: Now-your I-Ionor, that is all I would like
to ask of this witness at this time but I would ask that he remain excluded. I may want to recall him.
Court: All right.
page 314 ~ Mr. Garnett: I reserve my right to call him.
l\fr. Ferguson: May I ask him a question or
two?
Court : Yes sir.
RE-CROSS EXAMINATION.

By Mr. Ferguson:
Q. I didn't quite understand your answer, 1\fr. Whiteside,
as to the number of employees in the office of Bowen and
Company. You said four?
A. Yes, sir.
Q. Is 1\1r. Cowling supposed to be an employee?
A. Yes, sir.
Q. Do you know Mr. Cowling?
A. Yes sir, yes sir.
Q. Is he supposed to be a.n employee?
A. Yes sir, yes sir.
Q. Would he ma.ke five Y
A. He would make five.
Q. You would like to change your figure from four to five?
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E. D. Whiteside.
A. Yes, sir.
Q. And that is as of what time, what date?
A. That is as of the present date and I think as of the
end of '58.
page 315 ~ Q. Well, how about Mr. Garrett? Wasn't he
also an employee or connected with the office in
some wa.v?
A. l-Ie ·was for a period of time.
Q. Mr. Jim Cale, was he also connected with the office?
A. He was at one time, sir.
Q. 'Veil, for the period in question, that is from 1952 to
1959 can you name the employees f
A. Mr. Cale, :1\tir. Cowling. I can't tell you the exact dates
of their employment, sir.
Q. Do you remember when l\ir. J\fcl\iurran went away for
the Korean vVar f How long he was gone f
A. For the l{orean War?
Q. I think he went away for both wars. I think he was
called back into the service in the Korean vVar 1
i\.. He was recalled in the service but I don't recall the
exact dates, sir.
Q. Ail right. Narne me the employees in-for the period
of the indiPtment ~
A. \Vell, I'll have to start and go back. Mr. Cowling
was there the latter part of the period and is still there.
I believe Mr. Garrett was there prior to 1\fr. Cowling. Now
the dat~s I ean 't tell you.
Q. All right.
A. And I believe prior to 1\.fr. Garrett, J\fr. Cale.
page 316 ~ Q. 0. IC Weren't Mr. Garrett and Cowling
there together T
A. If so, only for a brief period of overlapping there.
Q. I-I ow about ladies 1 Did you have other ladies working
for them7
A. Not permanently. They may 'have school g·irls during
the-the summer months for a period of time.
Q. How about-I notice receipts signed by Mrs. Bridges.
Did sh~ use to work for· them?
A. 1\fr. Bridges?
Q. 1\frs. Bridges, Snell 1
A. V\-q1at period of time wa.s that? I don't recall.
0. Oh, along in '50-four, three and four and five, along
in ther~?
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E. D. Whiteside.
Mr. Garnett : You got those receipts 1 They might jog
his memory a.s to the date.
By ~iT. Ferg·uson :
Q. Was there a Mrs. Johnson or :i\frs. Willowfoot during
this period!
A. ~Irs. Johnson ?
Q. Yes.
A. Not during this period that I recall except maybe on
te1nporary basis.
page 317

~

1\'Ir. Garnett: Have you got the receipts showing the names 1
1Ir. :F,erguson: vVe 're not too sure of the ini-

tials.
·.Mr. Garnett: '\Thy don't you tell the Court you're not
too sure of the initials.
Mr. Ferg'Uson: I '11 drop that line of questioning.
By Mr. Ferguson:
Q. Mr. Whiteside, you have looked at a number of entries
in the books which you have identified as Bowen Company
books today ·and as I recall, you have picked out various portions of those books which were in handwritings of other
persons than Mrs. Webb, is that true?
A. Yes, sir.
Q. And we haven't gone through the set to look for thetn.
You did indicate that you wouldn't be surprised to see
similar entries fron1 time to thne in other people's handwriting?
Mr. Garnett: I don't believe this is proper recrosR.
Mr. Ferguson: You went into it.
Mr. Garnett: No, I didn't any such thing.
Court: I don't think it is proper recross.
1v[r. Garnett: He has been through it before.
page 318

~

By Mr. Ferguson:
Q. Do you consider ~I r. ~fcM urran a competent

bookkeeper~

· Mr. Garnett: I object to tha.t. There hasn't been any evidence here today that Mr. ~IcMurran was a. bookkeeper to
start with. He said he was Vice-President I believe l1e said,
six times.
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E. D. Whiteside.
Court: He made entries in the books.
Mr J Ferguson : He kept page after page all during June.
MrJ Garnett: It may be. Whether or not he is a competent
bookKeeper hasn't anything to do with it.
~Ir~ Ferguson: Mr. Whiteside said he also advised Mrs.
'Yebb.
1fr. Garnett: You could have asked· him that when you
asked him on cross examination. It is not proper recross.
He's limited on recross.
Court: I understand he is but I'm giving him a little more
latitude. If you want to ask ·him that one, go ahead.
1\.fr.: Ferguson: On your redirect you went far afield.
~fr. Garnett: The Judge said you may ask him.
Court.: Go ahead. We '11 do it a lot easier
page 319 ~ than we can argue this.
1

(At this time the last question was read to the witness).
A. I don't know too much about his qualifications as a
bookkeeper. He hasn't done too much bookkeeping, to 1uy
knowledge.
Q. :po you think he is competent enough to instruct Mrs.
\V ebh: how to keep books?
I

Court:

Don't ask him what he thinks now.

I

By

~Ir.

Ferguson:

Q. Is he competent enough, in your opinion, to instruct

Mrs. Webb how to keep books f
A. I think he's competent enough to instruct 1\{rs. "\Vebb
in the. procedure of those books. lie certainly has seen them
enoug·1-t, been there enough.
Q. If you were told how to do it, it's no great trick of making entries or posting entries if you're told how to do it, is it?
A. No, sir.
Q. You wouldn't require a great amount of education or
other ~specialized training if you were under the supervision
of a competent person Y
Mr. Garnett: I thought they were talking this morning
;
t'hls gentleman wasn't an expert. Sounds like to
page 320 ~ me they're asking for a whole lot of opinions. Of
I
course I don't object to them: Go ahead. ·
·Mr.t:Ferguson: "What are you n1aking so much noise about?
.
.
I,

\

I
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Mr. Garnett: ,Just pointing· out you must consider hhn
an expert also.
Court: Go ahead.
By Mr. Ferguson:
Q. It is perfectly possible to keep up a g·ood set of books
by a person not educated in the art of bookkeeping, isn't
it true?
~Ir. Garnett: Just a minute, 1\Ir. Whiteside. Now your
Honor, I think now we better decide whether or not these
gentlemen consider Mr. vVhiteside an expert in the Inatters of
accounting or not.
Court: I think he's gone far afield on this subject on this
recross examination.
Mr. Garnett: They say 'he's not an expert and now they
come along and ask for all these expert opinions. I think they
really ought to decide no'v is he or isn't he.
~fr. Ferguson: He doesn't have the paper.
l\{r. Garnett: That. doesn't make any difference.
Court: The Court has ruled on that, J\:Ir. Garpage 321 ~ nett. I 'n1 going to let him cross exan1ine but I'm
not going to let him go any more on recross on
something far afield.
l\fr. Ferguson: vVe 'have no further questions.
Mr. Garnett: I have no further questions at this tin1c. I
reserve my right to recall him and ask he be ex{l]uded .
. Court: Next witness.

•
page 329

r

•

•

•

•

Mr. Baker: Before the first witness is called,
I 'vould like to make one motion for the record. It
would be a short motion. It has come to the attention of counsel for the defense that Lieutenant Mapes I believe 'his nan1e
is, Lieutenant Mapes, I believe that's his rank of the Detective Force of the City of Newport News has reported he had
1nade rather extensive outside investigation of this matter,
particularly with regard to the Defendant 'herself and pursuant to that investigation has prepared and submitted a
rather extensive report of the investigation. Lieutenant
Mapes was one of the witnesses subpoenaed by the Commonwealth and according to the understanding of counsel for
the defense, not proposed to be used as a witness for the
Common,vealth. It's our position, if the Court please, that
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he is potentially at least a material witness and that the report that he prepared is a swnma.tion of perhaps the only
sunm1a.tion or record that he has of his own investigation and
it's our view tha.t we should be perinitted both to discuss this
case at length with Lieutenant ]\{apes as a potential witness
for the defense and to have access-and for him
page 330 ~ to have access to his report at the time of that
discussion. Lieutcna.nt ~!apes and his superior,
Captain 'V caver, have indicated that both Lieutenant ~!apes
and his report are available to us only with the eonsent and
pernlission of the -attorney for the Comn1onwea.Ith. That with
unlinlited consent and permission, both LieutenaJlt ]\tfapes
and the report are available. The attorney for the Conunonwealth has agreed we n1a.y interview Lieutenant :J\Iapes and
he m~y talk to us but according· to our understanding, neither
Lieutenant Mapes or us as counsel for the defense may ha.ve
acces~ to the report of the written investigation cluri;1g the
course of such interview. Effectively then, there is evidence
or potential evidence of benefit to tlie Defendant in this case
undei· the effective control of the attornev for the Commonwealth and hy reason of his refusal to authorize the use and
release of that report, as well as the interview with Lieutenant
J\fapes, that evidence is effectively denied counsel for the Defendant. in preparation for tt·ial. \Ye therefore
page 331 ~ 1nove the Court that the attorney for the Comnwnwealth be directed hv order of the Court to
autllOl'ize the release of the report of Lieutenant :Mapes'
investigation as well as the authorization for Lieutenant
Mapes to hr interviewed and discuss the n1atte1· with counsel for the Defendant, the latter part of the n1otion having
been lagTeed to informally by attorney for the Com1nonwealth.
Court: The Court will allo'v you to summons l1im right
now if you want to RUllllllOns Lieutenant Mapes and T don't
kilO\\~ anything about the report and I don't know that I have
anything to1\fr. Baker: I-Ie has been subpoenaed.
Court: lias he heen subpoenaed by the Defendant?
~fr. Baker: No sir, he's not been subpoenaed by the
Defendant hut he's been suhpoenaed.
Conrt: IIe has been excused bv the Con1monwealth. Do
you ~Yaut n1e to sumtnons him again 1
:J\fi·. Baker: He l1asn 't been excused bv the Court. If the
Court will recall, on the first day of this hearing,
page 332 ~ the attorney for the Commonwealth announced
his intention to excuse Lieutenant Mapes as a witness~ indietlting an1ong other things he was in the hospital hut
I'm ~ure unlJeknowni
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1vir. Garnett: I did not say that.
~fr. Baker: He had been released from the hospital.
·~fr. Garnett; I said be had been released on the day be. fore· the frial began.
· Mr. Baker: WellCourt: ·I will see that you ·can sun1mons hiin. All you do,
hand a memorandmn to the Clerk and we '11 have him sumInonsed.
1\IIr. Baker: That isn·'t the sense of the n10tion. The sense
of the ntotion is that .there is a witness under-a witnessa law enforcement Officer of the City of Newport News which
is a. branch of the State Govern1nent of the Conunonwealth of
Virg-inia who is under the control of the attorney for the
Comrnonwee.lth.
Court: I don't know he has any n1ore control-show n1e
that authoritv.
lVIr. Baker:"' The control being, if the Court please,Court: You can sunm1ous him as you know.
page 333 }· ].o[r. Baker: ·The control being, if the Court
please, that he is accepting the directions from the
attorney for the Commonwealth. I don't think that 'viii be
denied and .that he will talk to us with the permission of the
Commonwe~Uh's attorney which has been granted and he will
release to us and discuss with usCourt: I'll give you permission to talk to hin1.
~lr. Baker: V\T e also, if the Court please, ask the Court's
penuission for· Lieutenant 1\'Ia.pes to have access to his own
report of the investigation which I believe is the only record
he has of a rather extensive investigation for use in connection with that interview, sir.
Court: Well, you want to issue a subpoena duces tecum to
bring· in the report, son1ething like that?
Mr. Baker: No sir.
Court: ''That do you want me to do, 1\'Ir. Baker? I'll allow
you to sun1mons. That is the best I can do.
}.{r. Baker: I want you by formal order or
pag-e 334 ~ otherwise, to advise the attorney for the Commonwealth it's the Court's view that it's improper
for potential material evidence or witnesses in behalf of the
Defendant be effectively withheld from the counsel for the
defense prior to actually putting a witness on the stand. The
witness is willing to talk to us. The witness is willing to discuss with us his report except l1e 's under directions from the
attorney for the Commonwealth not to make available his
'vritten report of the investigation extendin~, by my understanding; extending over a period of months. This, if the
Court please, was discussed informally as the Court knows,
/
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late afternoon after Court had adjourned and the Court instruc~ed ~ouusel for the defense to go back to their law offices
last night and fi-nd authorities on this matter and I'd like to
report to the Court we went back but frankly, I was very,
very tired and I was ineffective and I think my associate
counsel, chief counsel in the case was equally ineffective.
We worked untilll :00 o'clock last night. I assure the Court
there are authorities not on this· particular point but collateral that I read in the last several weeks but
page 335 ~ I made no notes because I did not know I would be
involved in the case. The Court may recall that
it. was in reference to a potential material witness in custody.
The Qourt of Appeals has held that the refusal of the Common~ealth through its police officers or through its Commonwealth, I have forgotten the circumstances of that case, to permit. access in advance of trial to that 'witness in custody constitufus reversible error.
/
Co1;1rt: I'm not going to stop you from seeing the witness
or summons him to Court. I'll tell you right now.
::.Mrl Baker: I understand that. If this witness we wish
to ta~k to, if the Court please, we want to talk to him about
an in:vestigation he conducted off and on over a period of
months according to our understanding and if he himself is
not tq have access to his own report and we not to have access
to his report which, as I understand it, is the only written
recod:l of all of his investigation, then the interview cannot
be effective or certainly not as effective as if he had the
·
benefit of the report that we can discuss together.
page 336 ~ That's all I'm asking, if the Court please.
·
Court: I'm not going to try to stop you. If
you want n1e to issue a snm1nons, I '11 do that.
Mr. Baker : Tha.t isn't the purpose. That's not the
purpose of this motion.
Court: You can use him as a. witness.
M r Baker: This motion isCoilrt: At this time I turn it down and will hear you
later.
Mr. Baker: Well, at this time then may the record show
that the Defendant by counsel excepts to the ruling of the
Conrt on this motion for the reasons already stated.
Court: All right, sir.
Mr. Garnett:· Your Honor, I l1a.te to dela.v this matter
but I think it only appropriate inasmuch as Mr. Baker bas
ma.cle a rather extensive statement on the subject., to explain
in the record and I have explained heretofore to the Court and
to counsel this situation. Now it is true that I had Mr. Mapes
or I reque~ted the Detective Bureau of Newport News to as1

1

•

1

212

Supreme Court of Appeals of Virginia

Robert L. Freeman.
sign a detective to do certain background investigation of
the Defendant for the benefit of the Commonpage 337 ~ wealth in preparation of this case and Lieutenant
Mapes was assigned and did submit to me upon
my orders a report concerning his investigation which report I think, until I allude to it, attempt to have the witness
testify from it or testify about the facts contained therein is
the property of the office ·of the Commonwealth Attorney and
that no one has anything to do with it but me.
Court: Tell me, what is your contention right now then?
The Court's holding he can summons him as a witness. I
.haven't said anything about divulging your report or anything about it.
Mr. Garnett : I'm trying to state into the record the type
of report they are referring to. That's all I'm doing.
Court: The Court is taking no more action on it.
Mr. Garnett: I understand that. They have taken exceptions to it and I wanted to put it in the record.
Court: I don't think it is necessary to go any further with
it, Mr. Garnett, at this tin1e. If you can show me
page 338 ~ any more authority than he already told me about
it, I'll listen. That's all I'm going to do.
1\fr. Garnett: I might state for the the Court's benefit
and for counsel's benefit that the authority that Mr. Baker is
referring to is-BoBo vs Con1n1onwealth in which the Judge
refused to allow counsel for the Defendant to interview a
witness who was in jail, out of the presence of the Common·wealth attorney and the Supreme Court of Appeals very properly set that aside.
Court: That hasn't anything to do with this.
:1\Ir. Garnett: No sir, that's an entirely different case.
Court: All right, are we ready for the next witness?
Mr. Ga.rnett: Mr. Rollert Freeman. Now your lion or,
I think perhaps it would be better if this gentleman "ras
seated over here.
Court: All right, he may. You are Robert L. Freeman?
1\fr. Freeman: Yes sir.
page 339 ~

ROBERT L. FREEMAN,.
called as a witness by the Commonwealth, being duly sworn,
testified ss follows :
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DIRECT EXAMINATION.

By Mr~ Garnett:
Q. Will you state your name, please.
A. Robert L. Freeman.
Q. Where do you live, Mr. Freeman Y
A. 302 Dogwood Drive, Newpo.rt News, Virginia.
Q. What is your profession?
A. I'm a. Certified Public Aooountant.
Q. And do you practice your profession in the City of
Newport News~
A. Yes, I do.
Q. And are you a member of an ac-counting firm 1
A. Jfes, I am, sir.
Q. "That is the name of your firm?
A. Ii:'m a partner in the fir1n of Daniels, Turnbull, and
Freeman.
Q. ijow long have you been associated with or a partner
in that firm, Mr. Freeman?
A. I have been with the firm for 11 years; been
page 340 ~ a partner for approximately five years, sir.
!
Q. Where did you take your formal education?
A. At the College of "Tilliam and Mary.
Q. And did you receive any degree or degrees from William
and ~fa.ry ·1
A. Yes sir, I received a BA Degree, majoring in accounting·. I
Q. Majoring in accounting f
A. ~es, sir.
Q. And do you recall-! don't want to be embarrassing,
~Ir. Freeman. Do you recall the date your received that AB
or BA Degree?
A. Approximately February, 1951.
J\1:r. Baker: If the Court please, unless attorney for the
wants to get it into the record, we're willing
to ag-ree1\f.r. ~Garnett: I want to get it in the record.
Mr. Baker: All right.
Court: You got to 1951. All right, go ahead.
Comm~nwealth

1

i

By Mr. Garnett:
Q. Did you take any further training in accounting other
than what you studied at William and Mary?
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A. I've taken post-graduate type work in seminar type work throughout, fron1-since that point.
Q. And in ·order to become a Certified Public
Accountant, do you have to take any examination by-given
by the State or a.ny other political body?
A. Yes sir. I took the examination given-given by the
State Board ·of Accountancy for the State of Virginia.
Q. When did you take that, Mr. Freeman?
A. Well, I took it-I don't recall the exact dates because
I took it two or three times, passing the exmn in November of
1955 I believe.
Q. November of 1955?
A. Yes, sir.
Q. And are you now a licensed Certified Public Accountant
for the Commonwealth of Virginia 1
A. Yes sir, I a.m.
Q. All right, sir. Now ~fr. Freeman, were either you or
your-your accounting· firm of Daniels, Turnbull and Freeman
employed to do any particular work for W. C. Bowen, Incorporated trading as W. C. Bowen Company?
A. Yes sir, we were.
Q. Do you recall approximately when that employment or
when you were so engaged?
A. In February of 1960..
Q. February of 1960 ~
A. Yes sir.
page 342 ~ Q. " 7hat was the nature of your employ1nent?
Wha.t, if anything, were you to do Y
A. }.fr. Bowen contacted our office and notified us that he
had been informed that he had a shortage in his books of
the Bowen Companv and asked if we would undertake the
eng-agement to verify if that 'vas so.
Q. And did you undertake the engagment?
A. Yes, we did in February of 1960.
Q. Approximately how many man hours did your office,
you or members of your staff use in the examination of these
books?
A. In excess of 400 man hours.
Q. What sort of an examination or audit of the books did
you do?
A. We did a cash audit for the years 1956, 1957, 1958 and
for the period of 1959 through February 6.
Q~ Did vou have occasion to g·o or to go into the books back
beyond 1956 1
page 341

~

i
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A. Not frmu an audit point of .view but due to some information that was revealed by our audit for the years that I
ha-ve just mentioned, 've did go back and look at some items
appearing in the records for the year 1952.
Q. ~ow 1'Ir. Freeman, is there a-any difference between
a cash audit and an exanrination of the books~ Do you accountants make any distinction between the two Y
page 343 ~ A. Yes sir.
Q. What is a cash audit?
.
A. Well, a cash audit is of course as it is defined, is the
verification of the casl1 appearing on .the records. The cash
items 'effecting the records whereas an examinationQ. Is that a detailed audit or not f
A. Yes sir.
I

I

•

Mr.l Baker: If the Court please, let me interrupt just a
n1inute. This is going to be and already is, if the Court please,
ratheri technical testimony and I have. been advised by t-he
Court Reporter it would be impossible for him to transcribe
this 'vitness' testimony during the course of the trial. I wonder if :we could be extended the privilege of having the questions ~nd answers just a little bit slower to pernrit reasonable
notes to be taken during the course of the testimony.
Court: You don't think yon can understand-is there
anything you don't understand so far.
Mr. Baker: It is not a question of understanding. It's a
question of when you get to dates and figures, the
page 344 ~ difficulty of recording them in notes as fast as:
Court: We'll try to work it out. Go back to
your definition of cash audit, if you will.
1

A. A cash audit limits the examination to the cash transactions for the years involved. An examination is a limited
audit, one which is more on a test and sampling basis as
versus in detail.
Q. You were employed, }Ir. Freeman, to close the books
of a firn1 or corporation at the end of the year and prepare
their tax returns. What type of an examination would you
perform~ An audit or an examination under your- .
A. Did you say if1

I

M.r .. Baker:. We object to ~hat ques~ion as being a hypothetical question as to what this man might do and having no
bearing whetsoever on wha,t someone else might do. The ques-
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tion is itnproper and the foundation is not laid for its propriety.
Mr. Garnett: Judge, on yesterday if you will recall, they
made great to-do about the fact that Mr. Whiteside hadn't
made a detailed audit of these accounts at the end of each year
and he explained his duty was to close the books,
page 345 ~ prepare the. tax returns and I'm asking this gentleman as a CPA if that's what he would do.
That's all I'm asking.
Mr. Baker: If the Court pleaseCourt: Let's ask l1im what he did do too.
~Ir. Garnett: Yes sir, I have a right, your Tionor, to
rebutt the inference they have raised by an expert witness.
Court: Go ahead, sir.
~ir. Baker: vVell, what this 1nan would, or would not do,
if the Court please, with regard to closing the set of books has
no bearing whatsoever on the issues in this case unless this
man did dose the books for son1e of the years in question and
I object to it.
Court: It has a bearing on what was said by 'Vhiteside.
~Ir. Baker: 'Vhat a CPA and what a business consultant
might do is not the same.
Court: Let's see what he did do.
1\Ir. Baker: Note au objection and exception to the Court's
ruling in reference to this question and answer.
By 1\Ir. Garnett:
Q. To close the books at the end of the year and
prepare the tax returns, what would be the proper
thing to do, l\{r. Freeman Y
A. If I am understanding the question correctly, if I was, I
think that was your beginning phrase, is that correct?
Q. Yes. 'Vhat I am talking about, proper procedure from an
accounting point of view.
A. Well, in absence of an audit, in absence for authorization
to audit the records and it is not uncommon to have the situation in .a small business whereby you are engaged to merely
come in, balance the records, assist in the closing entries and
the adjusting entries, pulling off what we call post closing
trial balance necessary for the preparation of a tax return
and financial statements. This is a common procedure amongst
small businesses that do not have audits.
·Q. Now would such an examination such as closing the
books anrl preparing the tax returns necessarily disclose a
cas11 shortage if one existed?
page 346

~
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A. Absolutely not.
I,

Court: Say it .a little louder. I couldn't hear you.
A. Absolutely not.
~Ir.

Baker: If the Court please, I don't think we have received an answer to the question which I, of
page 347 ~ course, objected to; what closing the books consists of, yet.
J.V[r. Garnett: He just told you. Taking off the trial balance, et cetera. I don't know all the terms he used.
Court: Will you repeat it again, Mr. Freeman, for Mr.
Baker.
i

A.IThe1

lVIrl Baker: Let's-if the Court is agreeable, let's let the
Court Stenographer read the answer back.
Court: What is the reason for doing that, if you just want
to knowY
1vir~ Baker: It isn't just a question of my knowing, if the
Court please. It's a question of putting questions based upon
a hypothesis apparently assumed to be in the record that's
not in the record unless I misunderstood. I never heard this
witness define what closing the books consists of. I heard him
give explanations that it is not unusual for small businesses
to dispense with such items as this and that and the other and
merely make trial examinations but I don't know if that was
intended as the definition of closing the ·books. I
page 348 ~ don't think it was given as such.
Court : That was part of what he said.
(At thi~ tin1e the question and answer were read to the
Court).
:Mr. Baker: I don't think that in itself says that is a
definition .of closing the books. If that is what it is and if the
witness says so, we'll go on.
Mr. Garnett: I '11 ask him again.
By Mr. Garnett:
Q. ,Mr. Freeman, to come in and close the books at the end
of the year and prepare the tax returns, what does that con.
sist of in absence of an audit.
I

I
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A. I'll take the closing of the books first.
Court: All right, sir.
A. I '11 get down to the elementary aspects of item by item.
The books, the general ledger of a double entry set of records
will reflect various balances in asset accounts, liability accounts, income accounts and expense accounts. At the end of
an accounting period, commonly refe.rred to at the end of the
year, it i3 custon1ary to close all income account balance and
all expense account balances to the profit and loss account.
In a ·Corporation as we're dealing with here, then you close the
profit and loss to surplus or retained earnings as the account
is defined. The act in doing it is a matter of
page 349 ~ physically writing the account label with the
amount appe.aring in the account, down. If the
account bas what we refer to as a debit balance, you wind up
placing in that account a credit balance. You come down the
line of all the income and expense accounts containing both
debit and credit balances, reversing those items, closing out
that account to zero. That is the act of actually recording and
closing out the income and expense accounts at the e.nd of the
period.
Q. Now I'll ask you then, based on that answer, whether or
not such a closing procedure woul<l disclose a cash shortage
in the books, if one were to exist 1
A. No sir.
Q. When did you undertake your audit of these books, Mr.
Freeman?
A. February of 1960.
Q. You don't recall the exact date?
A. No sir, I do not.
Q. No'v in auditing these books, I assume you determined
the bookkeeping procedure used by this corporation?
A. Yes sir.
Q. Would you briefly describe to his Honor the type of bookkeeping system used by them?
A. Generally speaking, in definitions, they used a hand written double entry set of books. If you-wish to go further comprising primarily of a cash receipts journal' cash
page 350 ~ ~isbursements journal and a ge!leralledger.' That
IS the summary record from whiCh the underlying
journals are posted and a general journal with of course the
appropriate underlying subsidiary records as the case and the
_
system may call for.
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~Ir .. Baker:

Is that a general journal, the last item Y

A. I don't know if it is the last item, general journal, but I
did mention the term," general journal".
By 1\fr. Garnett :
Q. Mr. Freeman, I believe you stated that you audited these
books for '57, '58-'56, '57 and '58 and did some work in 1952,
is that correct 7
A. Yes sir, that is correct.
Court: Did you say something about '591 Through February of '59f
A.

~That

is correct, through February 6, 1959.

Co1.1rt
: All right, go ahead.
I
I

By ~Ir. Garnett:
Q. pid your examination of the books reflect a cash shortage
in the books ?
A. Yes sir.
1\'lr J Baker: If the Court please, again we-we want to
object to this answer being given as being the expression of
an opjnion.
Court: Yes sir.
page 351 ~ J\.fr. Baker: The opinion by what is now adnlitted to be an expert in the field of accounting
but nonetheless the opinion, an opinion which substitutes for
the opinion which ultimately the trier of these facts will be
called upon to decide and make and our understanding of the
authorities is that an expert opinion may not be received on
the very issue of fact that must be found one way or the other
by the trier of the fact, in this case the Court, and we object
to the acceptance into evidence the opinions with regard to
the very issues of fact that must be determined by the Court
itselt
Court : Didn't he do all this on the books of Bowen and
Company?
1

1

A. Yes sir.
Court: All right, this examination or audit that you called
it, cash audit, disclosed a what Y
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A. A cash shortage.
Court: I'll allow it.
1\:lr. Baker: Will the Court let the record sho\v the Defendant by counsel excepts to the admission into evidence
of this testimony and if there be no objection,
page 352 } if it can be understood that the record will show
that the objection is a continuing objection to this
particular line of questioning and answers, then I'll not be
interrupting each time it occurs. Otherwise I want the record
to show that-I don't wa.nt the record to appear we have
waived objection to any expressions of opinion on the very
issues of fact.
Court: All right, sir.
J\!Ir. Baker: It will be a continuing· objection. Is that the
unde.rs tanding~
Court: That's what you want it to be. I'll tell hin1 to put
it in there as to this kind of question.
Mr. Baker : All right, sir.
J\!Ir. Ferguson: I think we ought to have a little conference.
Court: vVith the Court or with counsel?
Mr. Ferguson: With the Court.
Court: You may.
(At this time the Court declared a recess after which the
Court reconvened).
Court: Let's proce.ed.
page 353 } By 1\{r. Garnett :
Q. Now Mr. Freeman, I believe you have testified that your audit of these books reflected a cash shortage :
Are you prepared to tell the Court the amount of the cash
shortage reflected?
A. Yes sir.
Q. HowmuchisitY
A. Reflected a shortage of $17,359.18.
Court: $17,359.17¥
A. Eighteen cents, sir.
By Mr. Garnett:
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Q. Now ·are there one or more-l don't know if I'm putting
this exactly, technically correct, Mr. Freen1an, but is there one
or more categories in which you can break down this shortage?
I 1nean did it occur in different fields of the books, so to
speak?
A. Yes, sir.
Q. vVhat were they 7
.A. V\Te ·have the1n summarized, generally, in three different classifications. We f<>und there was a lapping process involving around the receipt of the Citizens Rapid Transit
Con1pany payments for insurance, amounting to $12,671.91.
:.Mr. Baker:

Twelve-

.A. $12,671.91. We found an alteration of the books of
accounts.
page: 354

~

Court: ''That's that now·?

.A.. i Alterations of the books of accounts in 1952, amounting
to :sixteen hundredM~.

Ferguson : Your lion or-

A. $67.99.
1\fr. Baktr: How nn1Ch is that 1
A. $1,667.99. We found-this is also my lapping concept of
unrecorded receipts and altered deposit slips totaling $3,019.28. They are the major classifications that we have put
them~ in, leading up to the total.
Co~1rt:

$3,019.287

A., Yes, sir.

Court: Tell me what that third category I believe it is?
A. · That is correct.
Conrt: What is it 7
I

•

•

A.: That's the lapping pTocess w1th unrecorded receipts
and altered deposit slips, sir.
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·· Court: Lapping process, unrecorded receipts 1

A.· Yes sir, and altered deposit slips.
By Mr. Garnett:
Q. Now Mr. Fremnan, now you have said that there appeared in the books a shortage f
A. Yes sir.
page 355 ~ Q. Now do you have a breakdown there of your
work sheet for the years 1957, '58 and '59-I
mean '56, '57 and '58 so that you can first give his Honor
a sort of panoramic view of this shortage and then we will
detail it in subsequent questions.
A. Yes, sir.
Mr. Baker: If the Gourt please, at this time counsel for
the Defendant would like to move to exclude any evidence of
any alleg-ed shortages or rnisappropriations occurring later
than six months subsequent to-I have forgotten what date
in '52 it was without a prior showing that it was a continuous process as required under tl1e statutes that would
apply in this case. According to our understandingCourt: Have you all decided what statute you are proceeding under? You told 1ne yesterday you would do that before the dav is over.
Nir. Bake"'r: It is our understanding of the law, separate
accounts of alleged embezzlement may be included in the same
indictment if they -occur within a period of six months from
the first of such alleged acts of embezzlement and may extend over a longer period if it can be shown that
page 356 ~ it is a continuous process and continuous acts of
embezzlement. constituting a single act. '·Vith a
gap of 1952 to 1956, if the Court please, we move at this
time to exclude any edclencc or any offer of proof of alleged
shortages occurring more than six months subsequent to the
first of such alleged shortages occurring in 1952.
Court: Wl1at about it, Mr. Garnett? Can you tell the
Court! Are you going back?
Mr.. Garnett: I don't. know yet what he is talking about.
Mr. Baker: I willCourt: I don't know either except he doesn't want to go
beyond a six months' period.
Mr. Garnett: I suppose he "rants to argue the embezzlement statute. That has been cited so many times in Virginia
as to what that statute means, I'm not going to undertake to
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delay~ this tdal long enough to argue it. vVe 've had the embezzlement trial throughout Virginia that cover~d years and
years~

Court: I understand that.
lVIr. Baker: We'll concede, if the Court please, it may
cover any number of years if it is shown it is a
page 357 ~ continuous act of embezzlement.
~fr. Garnett: Well, when we haveCourt: If you let him. He won't be within the rule of
law if he didn't.
:Mr. Baker: Our understanding, if the Court please, is that
-that there is an alleged shortag·e occurring in 1952 and
that the next alleged act of embezzlement or shortage is 1956
·which! is neither within the six months' limitation imuosed
by the statute nor by any stretch of imagination a continuous
operation.
~Ir.: Garnett: ,Judge, just assun1e for the sake of argument that !vir. Baker is correct. The statutes are still replete,
I n1ean the repotts are still replete with. statements of the
Supu.~me Court of Appeals which say that on an embezzlen1eut charge other acts of like nature Ina.y be introduced, prior
acts nia.y be introduced to show intent. Now it's just as simple
as that but I know the statute he's referring to. vVe-1\fr.
Richardson and I went through that statute when he was
working on the Dixie case down there. All this argument
was brought up down there.
Mr. Baker: I didn't happen to be in the Dixie
page 358 ~ case.
1\fr. Garnett: I understand that I wasn't either.
I was: n1erely heing consulted.
Mr. Baker: I realize it's difficult.
Court: The Court has passed on it and it's without a
jury. "re 'II take care of it.
~Ir.! Baker: Is the Court at this time ruling that evidence
of alleged shortages occurring more than six months subsennent to the alleged shortage. Court : Yes, go right ahead.
~Jr.: Baker: "\Vill be admitted without prior showing of
contirtuous operation?
:
C011rt: We'll go right ahead. If we find out it's not right.
we '11 strike it .
.Mr. 1 Baker: Can the record sho·w then that the Defendant
l)y counsel takes exception to the action of the Court.
·
Court: All right.
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Mr. Baker: In admitting this evidence over the objection
of the Defendant?
Court: ·Yes.
1\fr. Baker: For the reasons stated and it's understood
of course that if the Court desires at this time, I '11 cite the
specific statute under which we're proceeding but
page 359 ~ I don't think that's necessary.
Court: I don't think that's neccssa ry.
1\fr. Baker: And the objection of course is a continuing
objection to the admission.
Court : I understand that, sir.
Mr. Garnett: Judge, in order to facilitate, expedite this
case, I'm willing to concede that counsel for the defense has
objected to and excepted to every bit of evidence I'm going to
offer from henceforth on. They don't have to take any exceptions.
Court: All right, go ahead.
Mr. Garnett: I certajnly would like to get through. All
right. Now Mr. Heporter, where were we~
(At this tin1e the last question and answer were read to
the Court).
By Mr. Garnett:
Q. You say you have it?
A. Yes, sir.
Q. All right, sir. Let's give his 1-Ionor this panoramic vie'v
I suggested, please.
A. All right, sir. This is a-that I am giving you is a
summary of the cash and checks received and depage 360 ~ posited by 1V. C. Bowen Company-by Bowen
Company.
~Ir. Baker: If the Court please, I would like an opportunity to examine the n1emorandum from which the-the witness is testifying from and refreshing his memory, if I may.
Court: Do yon have any objection to him seeing the
.memorandu1n?
1\fr. Garnett: Of course I have no <>bjection.
Mr. Baker: If there's any question about-I don't want
any special concessions in this but this is a rigl1t 've haveCourt: The Court will allow a minute or two to look at it.
'Ve 'II be here all day.
1\fr. Baker: I want to make this observation to the Court.
I'm just as sorry as I can be of the necessity of these delays,
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if the • Court please, and if any of these delays are being

occasi9ned that is not a 1natter of right in the defense of this
Defendant-but I must represent to the Court it is exceedingly
difficult to proceed when attorney for the Commonwealth and
the Court becomes ag·itated.
Court: I've given you the fullest amount of time, as you
know. The Court is not agitated. I tried to acpage 361 ~ commodate you. I want it in the record, any misconduct on the part of the Court.
1\Ir. Bnker: I 'n1 not suggesting there's any misconduct
on the part of the Court.
Cou1·t: If there is any, I want the record to show it.
(At: this time there was a short recess after which the
Court! reconvened).

Bv Mr. Garnett:
·Q. Now JYir. Freeman, I believe we were referring to your
'vorksheet there, sort of an overall picture of this affair. All
right,: sir. Now will you tell usA. All right, sir. As I said earlier, I'm referring to a
summ~ry of the cash and checks received and those deposit~d as reflected on Bowen and Cmnpany, Incorporated.
Q. Speak a little louder, please. It's awfully hard to hear.
A. For the years 1956, 1957 and 1958. The cash on hand as
reflected per the books on January 1st, available for deposit in 1956 was $639.67.
I
I

Cmirt : $639.00 and what~
I

A. Sixty-seven cents. The total cash and checks received
per the cash receipts journal of Bowen Company for 1956
was t1Vo hundredpage 362

~

Court: That's the whole year?

A. Yes sir. "\Vas $296,504.84.
Court : Let me get that.
A. $296,Court
: $296,000 Y
I

~upreme
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A. 504 and eighty-four cents. Total unrecord(ld receipts
and this covers the iten1s deposited in the bank account but
not recorded in the cash receipts journal, was $6,446.20.
Court : Six thousand four hundredA. $46.00 and twenty cents. The sum of the three figures
that I have g·iven '"hic.h represents the total receipts of cash
and checks for 1956 arnounts to $303,590.71. Am I going too
fast on the figures?
Court: That's all rig·ht. Go ahead.
A. If you will subtract from that figure the cash and
checks on handCourt : Cash and ehccks on hand f
A. As of Decen1ber the 31, of that year as reflected by the
books, not deposited, you will then have a totalCourt: How much did you subtract 1
A. One thousa.nd-I'm sorry, $1,087.36.
Court : $1,087.00 Y
A. Thirty-six rents.
Court:· I just got my figures wrong.
A. That will leave you a figure of $302,503.35.
page 363

~

Court: Let rne get what you deducted.

A. I deducted tl1e c·ash.
Court:

One thousand what f

A. $1,087 .36.
Court: $1,087.36?
A. Yes sir. Add to that figure a check that was returned
by the bank and redeposited, $62.50.
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Court : $62.50 1
I

A.; $62.50. That will give you the total cash and checks
available for deposit per the books and the known unrecorded
receipts. That is $320,565.85. The total deposit of cash and
checks for the year 1956 amounted to only $296,119.65.
Court: Two hundred ninety-six thousandA. $296,11.9.65, giving a shortage of $6,446.20.
~Ir. Baker: Just a n1inute. Now if the Court please, the
Defendant by counsel at this time would like to move to exclude this evidence of alleged shortage by the accounting
periqds specified by this witness for reason that the Defendant
bv counsel in motion written and oral before the Court requested an order for a bill of particulars specifying the alleged
s'hortages by accounting periods. 'fhat information was never
furnished in the detail that has been furnished
pag·ei 364 ~ today and in fact assurances were ma.de on behalf
I
of the C01nmonwealth it was im.possible to do so.
'Ve now n1ove to exclude this evidence as not having been
furnished under order of the Court for bill of particulars
showing shortages by accounting periods and submit, if the
Coul't please, the attorney for the Con1monwealth should not
be al;Iowed to offer evidence tending to prove or substantiate
allegations of shortage by accounting periods, having· represented in answers to the motions for bill of particulars
the impossibility of doing so and having failed to do so,
despite the motion or the Defendant by counsel for such
particularization.
Court: All right, to be consistent I'll have to overrule
·
vour' motion.
· 1\'fr. Baker: Can it be understood, if the Court please, that
it 'vill be a continuing objection to such offerCourt : Yes sir.
1\h•. Baker: Of alleged proofs of shor.tages by accounting
periods.
Court: All right, sir.
1

1

By

~{r.

Garnett:
Q. N o'v Mr. Freeman, of course as far as acpage 365 ~ counting is concerned we're all-we aren't accountants. More or less lay people concerned. So
now taking this year 1956 that you have just summarized in
!

'1

!
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which you say the books reflect the shortages of $6,446.20,
·would you explain to his Honor please, how this summarization reflects the shortage 1
A. Vlell, the summarization shows there was more money
received than accounted for.
Q. All right, sir. Now give us 1957.
A. In 1957 the c-ash on hand, per the books, as of January
1st, and if I may refer you to n1y previous 1956 sum1nary,
you'll recall that the ending·, December 31, cash on hand is
equal to the beginning on ,January 1st cash on hand of course
for '57. That a.n1ounted to $1,87.36. That's $1,087.36. Now
the total cash and checks received per the cash receipts
journal of Bowen Company reflected a total of $311,314.32.
That's three hundred eleven three hundred fourteen thirtytwo. The total unrecorded receipts, that is the items deposited
in the bank account not recorded.
Court : Total unrecorded 1
A. Yes sir. $12,749.61, making a total receipts of cash and
checks for the year, including the cash on hand available for
deposit of $325,151.29. Subtract from that fig·ure the cash
and checks on hand at the end of the year, that is December
the 31st, not deposited, of $1,677.39.

Court: $1,677.00 and what?
page 366

~

A. Thirty-nine cents, yes sir. Leaving a balance at that moment of $323,473.00 and $90.00.

By Mr. Garnett:
Q. Excuse me,
figure.
A. $323,473.90.

~fr.

Freeman. I think you miscalled that

Court: V\That?
A. $323~473.90. Add to that figure the checks returned
by the bank that was redeposited of $232.50.
Court : $232.501
A. Giving you a total of $323,706.40.
Court: $323,706.40?
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A. ;Yes sir. Add $10.00 for an unidentified cash entry.
I

Mr. Baker : 1Vha t was that?
A. Adrl $10.00 for an unidentified cash entry which makes
your total-which makes your total then, $323,716.40. That
is your total cash and checks available for deposit per the
books and known receipts. Now the deposits of cash and
checks amounted to only $310,966.79.

Court : Let me get that figure again.
A. ,$310-

Co-p.rt: $310,000 Y
A. $966.79.
1

I

Court : I didn't get that.
I

page 367

~

A. $310,966.00.

Court: 'Vhat cents?
A. Seventy-nine cents.
Court : All right.
i

A. $310,966.97, giving you a shortag·e of $12,749.61.
1
I

By Mr. Garnett:
Q. Is that a-how does that reflect there was a shortage in
the year 1957 f
A. That'::: the same as before although n1ore money was
received than accounted for.
Q. Go to 1958.
A. The cash on hand per the books, J a.nuary 1st, of 1958
and ]'11 again refer that this is exactly the ending cas·h on
hand that was not available for deposit in my previous summary! amounts to $1,677.39. The total cash and chec.ks received per the cash receipt journal was $362,Court : $362,000 f
1

I

A $17115 $362,171.15. Total unrecorded receipts, items
.

.

1

.
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deposited in the bank account, not recorded were $12,671.91.
Giving the total receipts of cash and checks for the year and
the beginning balance of cash available of $37 6,Court: Three hundred seventy-six thousand Y
page 368

~

A. $520.40. Subtract frmn that figure the cash
and checks on hand as of December the 31st,
1958, not deposited as reflected on the books. That amounts
to $3,091.61. That's $3,091.61. That gives you a total of
$373,428.84.
Court : $373,428.84 t
A. Yes, sir. Add to that figure for checks returned by the
redeposited, $170.68.

bank~

Court: $170.00?
A. $170.68. That 'viii give you a total of $373,599.52. From
that take $9.98 which is an unidentified cash entry.
Court: Let me see. You subtract $9.00?
A. Subtract $9.98.
Court: All rig·ht.
A. Which will then give you the total casl1 and checks
available for deposit per the books and known receipts of
$373,589.54. The total deposits of cash and checks for 1958
amount to. only $360,917.63.
Court: $360,917.63 1
A. Giving you the accumulative shortage of funds and
possibly I did not mention this at the end of '57, this is a
summary so when I gave the figure at the end of 1956 of
$6,446.20 representing the shortage in 1956, the balance of
$12,949.61 at the end of '57 is your cumulative
page 369 ~ and now your figure of $12,671.91 is your shortage
at the end of 1958.
Court: $12,600.00?
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A. $12,6i1.91.
By l\.Jr. Garnett:
Q. You want to proceed now to 19591
A. All right, sir. Con1mencing with January 1, 1959, these
figures now cover througl1--this is from tT anuary 1, 1959
through February 5, 1959. The cash on ha11d1\ir. Baker:

The 5th?

A. 5th.
~Ir.

Baker:

r~,ive ~

A. Five. The cash on hand per the books, January 1,
available for d(lposit, $3,091.61. This again I refer, that is
what the bookR reflected as being the cash at the end of 1958.
The total cash and checks received per the eash receipts
journal amounted to $29,673.18.
Court:

Twenty-nine thousand how much did yon say?

A. $673.18. The Rum of those hvo fig-ures which represent
the total receipts of cash a.nd cheeks for the period that I
have outlined, including· the beginning balance of cash, total
~~·

.

Court:

Thirty-h,·o ~

A. Hardon ·1
page 370 ~

Court:

All right, go ahead. $32,000.00¥

A. $32,764.79. The deposits-that represents, that total
there ~gain represents the total of cash and checks available
for depmdt per the books anrl known receipts. That's the
$32,764.79. The total deposit of cash and checks for that
period mnounted to only $28,810.90 leaving a balance of $3,953.89 .. Of thnt balance, of $3,953.89 there were only two
checks on hand totaling $934.61.
1

Conrrt:

You mean tl1at 's the rasl1 on hand not depositPd ~

A. Y!es, sir.
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l\Ir. Baker: "\Yhat was the figure1
A. $934.61, giving a shortage of $3,019.28.

Bv Mr. Garnett:
-Q. Now let me see if we understand this correctly. Now
as of February the 5th I suppose that's the closing of that
day, l\!Ir. Freeman 1
A. Yes, sir.
Q. The hooks reflected cash on ha.ncl of $3,953.89, is that
correct?
A. Yes, sir.
Q. This $934.61 ite1n, what is that f
A. That is represented by two checks.
Q. I know but what-what is it?
page 371 ~ A. \Vhat is the $934.61 f
Q. Yes.
A. That is checks or checks on hand.
Q. Does that representCourt: That hasn't been deposited in the bank. Checks
on hand that haven't been deposited, as I understand it.
By l\fr. Garnett :
Q. "\Vha t I an1 getting at, to try to explain to the Court
without leading this witness, the books reflected $3,953.89 cash
on hand?
A. Yes, sir.
Q. Is the seven hundred-$934.61 the actual cash on hand'
A. Yes, I possibly got a little before myself in eovering
that hut I was trying to give you the panoramic vievt that
was asked for but we have traced out other deposits and so
forfh and will g·o back to this point and by tracing back in
of the $3,953.89 that the book called for on hand, it appeared
by other information that we have and it developed back
that only $934.61 of that lms been accounted for.
Court: Is that the san1e-total not deposited, the two
checks that were on hand f $954.001
page 372

~

A. Well, the $934.61 of course clears itself
out, leaving the net difference of $3,019.28.

Court: I understand. That was the shortag-e for that
period on your records f
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A. : This is correct, sir.
I

By Mr. Garnett:
Q. Now 1\'Ir. Freeman, I don't know whether I asked you
this before or not. If I have, excuse me but did you find any
discrepancy in 1952 ~
A. Yes, sir.
Q. And what was the amount of that discrepancy?
A. $1667.99.
Q. ~Now how was that reflected in the books f
A. As I stated earlier, we did not audit the year 1952 but
in connection with our audit and examination of the records
for t~e years, '56, seven a.nd eight and the period mentioned
in 1959, we found that this shortage had been covered up in
seve~al n1anners and by understatement of liability-liabilities't and in connection with reconciling the an1ount as reflected owed to certain creditors and what their independent
records indicated, we came across a figure of $1,667.99 unaccounted for difference. Now this amount was found not by
us otiginally but we have gone back and checked the item in
1952. i Now on November the 30, in 1952, as reflected in the
jour1ai, page number 1321

page 373

~

~fr. Baker: Say that a little slower.
Court: I couldn't understand you, sir.
1\'Ir. Garnett: lie just asked hun to g·o slower.

A. November 30, 19Court: 1952 the journal disclosed what'
:NirL Baker: What pa.ge f
A. Page 132, the bookkeeper overstated the total credits to
the insurance accounts receivable by $1,667.99 and overstated
the tptal debits to insurance accounts payable in the same
an1otmt, $1,667.99. The effect of this is to indicate that less
was owed to insurance companies and an equal amount not
o\ved by cu~tomers, giving a. complete offset and accounting
for rigl1t to the penny fhe difference that the insurance com-pani~s records, independent of Bowen Company records,
indicated that they were-that they o''red to then1.
r

~fr. Baker: If the Court please, unless a foundation is laid
for this, we have to object to this as hearsav unless the witness testifies that he has examined a.nd verified the accounts
I
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of the insurance cmnpa.nies in question. It is, of ne~essity, has
to be hearsay and we object to it and ask that it he stric·ken
from the record.
Mr. Garnett: I understand, your Honor, what this gentleman has said is somewhat in the category of hearsay. l:Ie
is giving it not as a matter of proof that the inpage 374 ~ surance con1pany account was s'hort but in a nlanner of explanation as to what he has done. The
evidence about the shortages, if any, in the insurance account
will come later and I offer this in good faith, knowing that it
is not for probative value but for explanatory purposes.
Court: In this tin1e I ought not to pay any attention to it.
Mr. Baker: I move it be stricken from the record. At the
proper time we ·can take it up but at this time we move to
strike it from the record as being hearsay.
Mr. Garnett: I 'n1 sure his Honor understands in a. 1natter
such as this, I can't put everything in, in chronological order.
Court: I think you have to show it.
1\ir. Garnett: It is offered1\fr. Bal{er: As I understand, it is or is not stricken fron1
the recordf
Court: No. If 'he doesn't do anything n10re with it, I'll
strike it from the record.
1\ir. Garnett: If I do not link it up, I'll agree it sl10uld
be stricken fron1 the record.
Court: Call it to mv attention so I can strike
page 375 ~ it if he doesn't connect it up.
1\fr. Baker: The Defendant by counsel objects
and excepts to allowin!.t this to come in throug·h this witness
subject to it being verified by son1e other source.
1\fr. Garnett: I'll remind the Court myself to strike it if
I do not connect it up.
1.tir. Baker: Just a moment. If the Court please, I realize
we're trying this case without a jury and I realize that the
Court can make distinctions certainly much better than a
jury could make as to what really should be considered and
'vhat should not hut I submit we shouldn't tax the ability
of any human being- to ignore that which is inadmissible hut
which that human l1eing has heard and I don't tl1ink tl1a.t it's
-it's proper just because the jurv has been waived, for inadmissible evidence to go in. I think the evidence should l)e
presented by competent witnesses or not presented at all. I
don't think 've -should tax the human frailties even of vour
Honor to try to ignores that which you never should have
heard.
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Court: I'll admit his Honor is very frail but
if he doesn't connect it up, we'll strike it from
the record.
Mr. Baker: We consider it prejudicial to call upon the
Court to try to ignore iten1 after item or alleged evidence
which should never have been heard in the first place.

page 376

~

!

By Mr. Garnett:
Q. Mr. Freeman, you tuentioned this $1,667.99?
A. Yes, sir.
Q. Item which you say was an an1ount almost to the penny
was paid to the insurance cmnpany to-the balance of that
account. Have YOU seen that in the book?
A. I most certainly have.
Q. Do the books of Bowen Company reflect that-that
someti!me subsequent to February the 6th, 1959 that this
shortage to the insurance company appeared f
I

Mr. Baker: Just a moment. If the Court pleaseMr. Garnett: And was paid.

A. Yes, sir.
Mr. Baker: The attorney for the Commonwealth is getting particularly leading at this time and we have to object.
Court: I think be was leading but brought about by what
you said. Try not to lead him any more than you
page 377 ~ have to.
1\{r. Baker : The Court means because counsel
for the Defendant ob,jected and took an exception?
·Court: No.
1\fr. Baker: That the Con1monwealth Attorney is permitted to ask leading questions?
_Court: IIe is not. I'm not going to. say that either.
1\fr. Baker: All right, sir.
Court: Let 1\Ir. Freeman explain it over to me again, for
mv benefit.
·~fr. ·.Garnett: Beginning where, Judge?
Court: The books reflected that it was short sixteen sixtyseven ~inety-nine?
A. 1,7es sir, sixteen hundred.

Court : November-
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A. The entry is in the books.
Court: Yes sir.
A. On journal page nu1nber 132 on November 30, of 1952.
That's the covering entry of this amount that was detected
at a later date.
Court:

Yes sir.

A. And when we found out in comparing the records of the
insurance company with the records of Bowen
page 378 ~ Company, of course we were comparing this
during our period of examination.
Court: The insurance company that Bowen Company
represents, is that what you mean~
A. Yes, sir.
By Mr. Garnett:
Q. V\Thich insurance company was it?
A. The Royal Globe.
l\tlr. Garnett: All right.
Court: "\Vhat? Royal Globe Y
A. Yes sir. Their records indicated that Bowen C01npany
owed then1 $1,667 .99.
~{r. Baker: If the Court please, again I have to object.
This is obviously hearsay.
Mr. Garnett: He just said he compared it.
1\lfr. Baker: l-Ie l1as never testified he exmuined the records
of Globe Company and I 'nl sure he has not.
Court: Ho'v did this come from Globe Company?

A. I have a letter that was-a request was n1ade to the
insurance company and I have a letter from the insurance
company setting forth the details of the amounts owed by
Bowen Company to the insurance company in
page 379 ~ February of '59.
Mr. Baker: That's the rankest hearsay. This witness has
said, according to the records of Globe Insurance Company,
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such and such is reflected and his basis of it is because he
g·ot a. :letter from somebody in Globe Insurance Company.
I n1ove to reject that.
lVlr. Garnett: Did you or notMr. Baker: I'd like for the Court to rule on that.
Court: I 'n1 not going to rule on it. Let me find out what
it is all about.
Mr. Baker: This is a continuing exception, this hearsay
evidence being heard by the Court over objection of counsel.
Court: He already said books of Bowen Company disclosed sixteen sixty-seven ninety-nine iten1 entry, November
30, 1952.
A. ~ o, your 1-Ionor, the books of Bowen Company were
stated in amount that covered up this amount of sixteen
sixty-s~ven.
I

CouJt: The books showed that figure, did it not I You said
it was an entry in the journal on page 132 ~
I

A. Yies, sir.
I

page 380

~

Court : Sum of sixteen-

A. Let me explain to make sure that has been understood.
There is-this has been what we call over footing, putting
a total down. By virtue of stating the total greater than the
figures in the column, the figures than the actual addition
of the figures and the addition entered in there is $1,667.99.
!

1

Court: All right.
By Mr. Garnett:
Q. Can you point that out in the journal for his Honor f
Court: The only thing, that explains to me now the
information he got, I don't think he got anything from the
letter, the letter addressed to you.
1\fr. Garnett: No, I'm going to show that later by other
witnesses.
Oou rt: That concerns me right now.
Mr. Garnett: I said in the beginning it 'vas offered only
for explanatory purposes. I cannot do everything in chronological order, putting a witness on and pulling him off.
Court: If you don't connect it up, I '11 strike it.
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Mr. Garnett: That's right. I understand.
page 381

~

By Mr. Garnett:
Q. Mr. Freemant I hand you herewith Commonwealth's Exhibit Nu1nber 15 which is the journals, Bowen
Company, Novmnber 1, 1951, December 31, 1952. I think this
is the book involved. Would you turn to page 132 of that
journal, please, sir Y
A. Yes, sir.
Mr. Garnett: Now your Honor, I think in order for the
Court to more fully understand this entry, would it be all right
if ~fr. Freeman brings these books to the Bench or the Court
would come down¥
Court: Con1e up here. I want them to see it. I'll come
down. I want them to see it.
A. What I had reference to was the accounts receivable
debits that I referred to ea.rlier and the accounts payable
insurance credits. Now this is the month of November, 1952
as described on the f1·ont and this is the total purporting to
be the correct total here, the ink figure now.
By l\£r. Garnett:
Q. What is that total T
A. This represents the total and should be the sum.
Q. How much is it 1
A. Pardon me. The amount in the debit side
pag·e 382 ~ is $7,016.13. Now if you add down the figures in
this column, they will total $5,566.45 or exactly
$1,667.99 understated. The same thing if you come down the
column of this figure, the ink figure, the amount posted whieh
is-which should represent the correc.t total in there is $7,234.44. If you 'viii add the sun1 of the fi~ures down there, that
will amount to-pardon me. I 'tn in the wrong lines. I heg·
your pardon.
l\£r. Baker: May I inquire whether the testin1ony from
these books for the record, up to this time l1as been with reference to the wrong colunm or not?
A. Pertaining to this particular item, 1\{r. Baker?
Mr. Baker: Yes, I'm talking about the-what the witness
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has said about adding up these columns will come to so and
so, i~ it's in regard to the wrong column-

A.

~I'm

sorry, my finger slipp€d over.

Court: You '11 have to answer his question first.

A. May I hear what figure I gave and I can say whether
or not I h_ave the correct figure.
By Mr. Garnett:
Q. Let's start over again. That would correct it and that
would satisfy everybody.

pag-e ·:383

~

Court: I don't know about that, sir.
1\{r. Garnett: Let me-

A. That's all right1

By M~. Garnett:
Q. What two columns are you referring to? \Vhat are
tbey? I
A. The credit colun1n appearing in accounts receivable
insurance. That's this column rig-ht here. I'll keep n1y
finger on that and the debit colutnn in the accounts payable
insurance.
Court: This figure and this figure (indicating) f
A. That's correct. The amount recorded in the books as
Tepresenting the total of the items appearing in the column
of accounts receivable insnranc.e credits is recorded as $7,234.44. The correct amount there should be $5,566.45. The
$5,566'.45 represents the total of the figures in the column.
Now the total to the aooounts payable insuranceBv Mr. Garnett:
·Q. "'What's the difference between what it actually adds
up to and what the figure in the book shows it adds t1p to¥
· A. Yes, of $1,667.99.
Q. Right.
A. The same situation appears in the acronnts payable
insuranc.e debit column. It is totaled as $7,088.21. It actua.Ily totals $5,420.22 or an .understatement or
page ~84 ~ overstatement in total figure of $1,667.99.

. 240

Supreme .Oourt of Appeals of Virginia

Robert L. Freeman.
Court : Right to the penny?
A. Right to the penny. These we refer to as overfooting
whereby you take and overstate the total and the figures. The
sum of the actual listed figures down these two columns will
not equal the amount as recorded here.
By Mr. Garnett:
Q. No'v Mr. FreemanA. Giving· you this difference.
Q. What is the effect of that, if any?
A. The effect of this is to indicate that less was owed
in the-owed to insurance companies and an equal mnonnt not
owed by Bowen Company custon1ers.
~Ir. Baker: If the Court please, I would like for the record
to sho'v that the witness' answer was based upon reference
to son1e written Jnmnorandunl and not based upon his knowledg·e of these books as an expert. That he ha.d to refer to his
notes to find out what these entries meant to him and was not
giving this testimony as an expert evaluating what the books
showed here today but rather what his n1e1norandun1 nwy
show what it showed. I think the record should show that.
Court: Let 1ne see, now. 'Yould yon need this to sl1ow
that this column is out?

page 385

~

A. No sir.

Court: $1,667.99?
A. No sir, I 'vould not.
Court:· "'\Vha.t do you want to do, look at this paper?
1\{r. Baker: No sir, I just want the record to show, if t11e
Court please, that when the-when he was asked what this
indicates, that he had to refer to his written memorandum
and read at least partially from it what it indicates rather
than giving his testin1ony as an expert witness.
Bv 1\{r. Garnett:
-Q. Mr. Freeman, there appears on that book I believe nt
the bottom of the page, either below or just underneath the
totals. the figure -of $1,667.99 written I would take it in red
pencil. You see that there?
A. Yes, sir.
Q. What does that mean1
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A. Smneone has written that amount in there.
Q. is that a bookkeeping entry or is that showing the
difference in what it's supposed to be and what it is 1
A. "\Vell, this is the exact difference between what it should
be a.nd what it is.
Q. Now-now you have referred I believe to the debit and
credit colunn1s here that I point out.
page 386

~

Court: Accounts receivable and accounts payable to insurance c01upanics as I understood.
1\Ir. Garnett: Yes.

By

~Lr.

Garnett :

Q. You say it adds up but when I look at that cohnnn, I
don't ,see that many figures. Is tl1at all on one page or is it
a continuing thing·?
A. ~o sir. Page 132 gives the total for the nwnth of November, 1952. There are several pag·e~.
Q. 1Vill you turn back to the beghmin!?," and show his Honor
page py page and column by eoh1n1n the entries involved of
which i these represent the total?
A. If I may, I'll run my ·finger down the credit column to
the accounts receivable insurance and the debit column accounts receivable insurance.
Q. I believe it starts on what page of the journal f
Court:

This is 125.

A. 125.
~:fr.

By

Garnett:

~Ir.

I just want the recorcl to show.

Garnett:

Q. All rig·ht, will you point them out in detail?
(At! this tin1e the witness con1plied 'vith the request of
counsel).
page 387
Court:
comp~ny

~

A. This starts the payn1ents to the insurance
companies (indicating·).

I understand that.
right there Y

i

A. Right.

Starts paying the insurance
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~Ir.

Garnett: All right, sir.
Court: You want to see the books before I go back?
l\ir. Baker : No sir.
Court: You ca.n look at then1.
Mr. Baker: Well, I mean not ut this time. I mean-the
attorney-I assume this witness is not finished. 'Ve 're not
going to eross exa1niue at this tirne.
l\fr. Garnett: 'Vhat? I didu 't understand what he said
about cross exa1uining. ·
l\Ir. Baker: He wanted to know if there was anything else
we wanted to know about these books.
Court: l-Ie s-aid he would wait until you got through and
he'd cross exauline him.
Bv l\Ir. Garnett:
·Q. Now 1\Ir. Free1nan, now I direct you1· attention to the
years 1956, '57 and '58 and with particular reference to the
account of the Citizens Rapid Transit 001npany
page 388 ~ with· Bowen Company. Let me ask you this
though, first. vVhat is an understatement of liability?
A. That's where the books of account do not reflect the
actual an1ount owed to a third party. The understatement
portion of that question represents the difference between
what is recorded and what the actual anwunt owed is.
Q. Could you or not apply that term to that $1,667.99 item'
A. Yes, sir.
Q. Did you find any understate1nent of liabilities to Royal
Globe in reference to the CR.T account for the years 1956,
'57 and '58?
A. Yes, sir.
Mr. Baker: Object to the question as leading, if the Court
please.
1\Ir. Garnett: I merely asked him if he found it. I don't
see anything wrong with that.
Court: I don't think tha.t 's leading. That's the year
we're contending with. IIe has mentioned fhe CR.T account
before.
l\I r. Garnett: Can we agree here, for the sake of brevity,
when we mention CRT we're talking· about the Citizens Rapid
Transit Company?
page 389 ~ Mr. Baker: Yes, we can agree on that.
Court: I'll ask 1\:fr. Garnett not to lead him
any more than he l1as to.
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1\fr. Garnett: I didn't lead. him.
Mr. !Baker: I submit, if the Court please, it is leading.
I don't think it is up to me to phrase the question properly
but I think the question, ''what do the books reflect with
regard to the CRT account'' might be a. proper question but
when you ask a witness do the books reflectCourt: I thinkMr. Baker: It's leading.
Court: Let him show what the books reflect.
Mr. Baker: He's the expert. Let him tell what the books
re.flect.
Court : Go ahead, sir.
Mr. !Garnett: All right, sir. I don't want to lead him.
By J\IIr. Garnett:
Q. lln regard to any understatement which-of liability
which may appear in that account, do the books reflect how it
was h~ndled ~
:
A. Yes sir.
page 390 ~ Q. And in your opinion as a CPA and an expert accountant, how was it handled?
:
1vfr. )3aker: If the Court please, for the reasons previously
noted ~e 'II object to the giving of opinion by this witness on
a matter of fact in issue to be arrived at by the trier of the
facts.
Court: I'n1 the final determiner of the fact and I'd have to
rule on that. Go ahead.
1\tir.! Baker: Except to the ruling of the Court for the
reasons previously stated and this will be a continuous objection.
Court: I understand. Everything you have done so far,
you object to and it's continuing and I'll let the record so
show.
1

A. May I continue f
I

By 1\tin. Garnett :
.
.
Q. :Qo you understand the question!
A. I think so.

Mr. !Garnett: Yon want the Reporter to read it back, he 'II
do it ..

(Th~ last question was read to the witness).
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page 391

~

A. The treatment of the CRT and if I myself
use that in abbreviation for the Citizens Rapid
Transit Company-

By Mr. Garnett:
Q. Speak up a little louder, ~Ir. Freeman, so 've can all
hear you.
A. The treatment of the CRT receipts is directly related
to the proper sta.ten1ent of fhe liability to Globe, Royal Globe
Insurance Company. If I may, I'll refer to that as Globe.
That phase of the bookkeeping by Bowen Company's records
was maintained and recorded in this manner. vVhen the
checks were received and recorded in the books of account,
from CRT in payment of the liability to Bowen Company, it
'vas the procedure in the records to, at that n1on1ent, reflect
the liability to Globe, the carrier of the insurance. So with
the omission of the receipt fron1 CRT, you're autmnatically
omitting the liability to Globe. That is the g·eneralrelationship
of how the liability to the insurance carrier is understated
by the fact that you would not have the recording of the
receipts from the CRT Company. The CRT account was what
we generally refer to as a monthly billing type account and it
was handled differently to that extent and for that reason.
T'he item of course would come in if it was handled properly.
would come in, recorded, and--and reflected.

Court: All right, sir.
Mr. Baker: If the Court please, the witness now is testifying· fro1n matters by the very nature obviously
page 392 ~ of hearsay, objected to on that ground unless
the proper foundation is laid for his personal
knowledge of the testin1ony he's g·iving, particularly with
regard to his statements that the CRT account was a monthly
billing account. The objection is further made that it is in
contradiction of the testin1onv of the chief clerk of the CRT
who testified that the montlily premiums were fixed in the
same amount every n1onth and it was not a n1onthlv premium.
Mr. Garnett: He never testified to any such thing.
J\{r. Baker: One witness for the C01nmonwealth may not
be permitted to repudiate·
Court : "'\\"Te can get the record and-I don't rem em her
him saying that.
Mr. Baker: It's objected to on the dual grounds-first,
it is hearsay and no foundation for the source of his knowledge has been laid and secondly, it is upon the grounds
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in derogation of the testimony of Mr. Wornham, Chief Clerk
of the! CRT.
Court: I don't remember that. You'd have to point that
out to me.
page 393 ~ Mr. Garnett: Judge, I will suppose we will
concede that certain of these premiums as they
became due by CRT were in like amounts and automatically
became due at the end of a month or 60 days or 90 days or
whatever it happens to be but that doesn't take it out of the
category of being a monthly billing account or 60 day billing
account or 90 day billing account.
Court: I didn't say it did.
~fr. Garnett: I understand. I'm explaining to Mr. Baker.
Now furthermore, on his other objection, I might state that
this gentleman has testified that he has examined the books
and t~at he is familiar with the procedures set up in the
books a.nd now he's undertaking to show how this account,
the w~y it's set up in the books should have been ·handled.
Now I; think that's very competent for an expert witness.
Court: He hasn '.t done anything for Globe.
~fr. !Garnett: I'm not talking· about Globe books now.
Court: I understand. I am now. That's the same item of
.
$1,677.99.
pag-e ~94 ~ J\tfr. Garnett: 'Ve haven't offered that item.
Court: You're only talking about the Bowen
books at this moment.
1\fr. Garnett: Temporarily I'm off the $1,600.00 item.
Court: Yes sir.
Mr. Garnett: I'm now talking about the CRT, the liability
account the Bowen Com.pany, as relative to Citizens Rapid .
Transit Company and now I'm asking the 'vitness how that
should' have been handled under this system of bookkeeping.
l\fr. Baker: If the Court please, may I .be .heard just a
mon1e11t further on this objection? This witness bas testified
that it! was the procedure in Bowen Company at the moment
that tlie check was received and credited, the language of the
witness was, "at tl1at very moment. to make the entry reflecting the liability to Globe' '-I don't remember the exact
lang-uage from there. Ife may lJe an expert CPA but I don't
think 4nyone will suggest to this Court or any place else that
he can look at entries in the book and say that thev
page 395 ~ were made at any very moment. This witness is
obviously testifying apparently on the basis of
what these records disclosed to him and apparentlv 'vbat he
understands from other sources to be true. This witness
1

I
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can't say what the procedure was to do at a very moment
by looking at these books and common sense tells us so and it
is hearsay evidence.
Mr. Garnett: What he said, the 1noment it is recorded it
becomes a. liability. NowMr. Baker: That isn't what he said.
Mr. Garrtett: What he is saying that- what the procedure
s'hould have been under this system of bookkeeping. I don't
know of anybody more competent to say so than a CPA.
Court: I don't know anybody either, it it's this system
of bookkeeping of Bowen and Company.
Mr. Garnett: I'm talking about Bowen and Company books.
Court: That's right. All right.
By 1\{r. Garnett :
Q. How should it have been handled under Bowen and
Company's books?
A. You're asking me the question. You wish me to repeat
it again Y
page 396

~

Mr. Garnett: Yes sir.
Court: You may answer it.

A. As I believe I said earlier and I '11 go right through the
item of when the actual paJinent is received from CRT. ''Then
that payment is received and properly recorded in the books
of Bowen Company, it is recorded in the books as payment
from CRT and carried over and carried over into an account
labelled at various periods throug·hout the records as miscellaneous and at that point records the credit or the liability
to Globe. The omission of not recording this payment from
CRT Company would of course create the omission of the
liability to Globe.

By Mr. Garnett:
Q. Now Mr. Freeman, did you check each check of CRT
as reflected in the book and trace it through the books of
Bowen CompanyY
A. Yes, sir.
Q. Can you do it again for us, do you think?
A. Yes, sir.
Mr. Garnett: Now I have here, gentlemenCourt: The tape Mr. Ferguson put on top of the checks.
That's not-identified in any manner.

Catherine Webb v. Commonwealth of Virginia

247

Robert L. Freeman.
~Ir. Ferguson: It has the total of the cheeks.
Mr. Garnett: I have here in my hand, your
Honor, c·hecks identified by ~fr. Wornham of CRT,
identifying I believe one throng·h 99, if I am not n1istaken
or 98Court : Doesn't it show on the back?
Mr. Barhant (Clerk): One through 98.
Mr. Garnett: Yes, sir, they're all maked on the back.
Mr. Bal'ha.m (Clerk): .A.ll marked on tl1e hack and identified as one through 98.
~Ir. Garnett: I want to introduce these into evidence and
I would welcome any sug·gestions by counsel or the Court as
to the :inost expeditious way of doing· it. My suggestion would
he that we ·offer into evidence documents identified number
one through 98 as Commonwealth's Exhibit Number 16. I
think ~hat would be tbe most expeditious way to handle it if
there is no objection from counsel -or the Court.
Court: All rig•ht..
~Ir. ]Baker: ,Judge, I hate to ask for a moment or two
but I think n1ayhe we may saveCourt: How much time do you want? Two or three

,
page 397

~

mmutsf
.

1\h·. Baker: Yes sir, just a minute or two.
page 398 ~ Court: "\Ye'Il be at ease for three or four
:
minutes.
Mr. Garnett: Let the record show I'm putting the identified ite~s back on the Clerk's desk.

(At this time the Court recessed after which the Court
reconvened}.
lfr. (}arnett: I offer into evidence as Commonwealth's
Exhibit Number Sixteen checks of Citizens Rapid Transit
Compapy previously identified by Mr. Wornham and marked
for Id~nti:fication, identified one through 98.
Court: Checks of CRT.
1\fr. Garnett: Yes sir.
(Tl1e, cheeks were received and marked Commonwealth's
Exhibit Number 16).
1\fr. ~erguson : What's the number of the Exhibit?
l\fr. Garnett: 16.
Court: Commonwealth's Exhibit 16, but they're identified
as checks one through 98, Citizens Rapid Transit.
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1\Ir. Baker: Let the record show that the Defendant by
counsel makes no objection to the introduction of these checks
in evidence by the attorney for the Comn1onwealth
page 399 ~ as Exhibit 16, except that the Defendant still
objects to the offering of any-any items of alleged proof of any s'hortages or misappropriations occurring
more than six months after the November, 1952 item because
of the controlling· statute previously referred to.
Court: The records will show your objection.
Mr. Baker: In other words, let the record show that the
failure of the Defendant to object to their introduction as an
E·X:hibit as was done, does not waive previous objections.
Court: The record will show it as made by counsel for the
Defendant.
1\tir. Baker : All right, sir.

By 1\Ir. Garnett:
Q. Now 1\.fr. Freen1an, I hand you here Exhibit Nun1her
16 of the Comn101nvealth which consists of checks from the
Citizens Rapid Transit Company. Now I trust they're in
proper order. I don't know whether they are or not. llave
you seen-have you traced those items through and looked
at those checks before tracing them through the books?
pag·e 400

~

Court: The hooks of Bowen Con1pan~".
l\1r. Garnett: The books of Bowen C01npany.

A. If I mav take a 1non1ent to check the dates and ntunhers
to tnake sure they are in order-yes sir, I have.
Bv Mr. Garnett:
"Q. Now the year, 1956, 1\{r. Freenmn, will you now go
through that account to which these checks attach and explain
item hy iten1 to the Court and analyze it in your expert manner?
A. Yes, sir.
Mr. Garnett: Now your Honor, if it would expedite matters I have here a typewritten summary of these items which
I would. 'vithout objection of counsel, would offer to the Court
so the Court mav better follow l\1 r. Freeman.
Court: Show ·it to them first and then pa.ss it to me if they
have no objection.
Mr. Garnett: In his analysis of the account.
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Court: You want to check this or check the checks, you
may.
Mr. Baker: Let us understand exactly what it is being offered for.
Court: Convenience.
Mr. Garnett: Not as a matter of record;
pag·e 401 ~ merely as a 1natter of convenience so the Court
can more readily follow the entries.
1\fr. Baker: Do I understand that this is for the guidance
of the Court in following the testimony .of this witness 1
:Nir. Garnett: Only that.
1\fr. Baker: Well, I guess the Court has to take notes if it
doesn't have tl1is and counsel for the Defendant has to take
notes also if we don't have it. Do you have a copy for counsel
for the Defendant so we can follow in the same manner¥
Court: He 'llle.t you have that copy.
1\fri Garnett: vVould you like to compare these two!
1\fr~ Baker: No.
Court: Let's n1ove on. Do you have a copy of it now, 1\fr.
Baker?
1\f r~ Baker: 'Ye have no objection then to this being tendered to fhe Court to follow the testimony.
Court: Do you have a copy?
1\fr; Baker: Yes sir, we have a eopy.

A. May I have the cash receipts

journal~

Mr. Garnett: Yes sir. Now the cash receipts
journal asked for by the witness is Commonwealth's Exhibit Number Nine, labeled Bowen
Company cash receipts, 1954-1959.
Mrl Baker: Cash reeeipts from 1954 to '59?
Mr. Garnett: Right. Any other books you want f
Court: Commonwealth's-

page ,402

~

A. No.

Court: What year did you say?
Mr. Garnett: 1954 to 1959, is the coverage in the journal.
We ajre confining our remarks at the present time to the year
1956.!
Court: I have that down, 1956.
A. The first check is check number-this is the check of
r
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Citizens Rapid Transit Company made payable to the order of
Bowen Company.
By Mr. Garnett:
Q. A little louder please, ~Ir. Freen1an.
A. For $1,138.83. The date of .the check is January the 11th,
1956. It was paid by the bank on January the 17th.
Q. Which bank would that beY
A. This would be on the bank, the Citizens 1\{arine ,J efferson Bank on January 17, 1956 in the amount of
page 403 ~ $1138.33 This check is dearly marked for deposit
only, Bowen Con1pany. This is a check, as I previously mentioned, 1nade payable to Bowen Company for $1,138.33.
Court:

Check number 2626.

A. 2626, yes sir. Under the date of January 31, 1956 there is
recorded in the cash receipts journal of Bowen Cmnpany with
the notation CRT an an1ount of $1,138.33.
By 1\ir. Garnett:
Q. What page is that?
A. PardonY
Q. "\Vhat page is that on Y
A. This is OR seven, cash receipts number seYen.
Q. N o'v 1\fr. Freeman, now maybe we can expedite matt erR
by my asking you this question at this time and of eourse this
will apply to the other entries as we go along. Just what does
that refleet~ What does that mean Y
A. This means that CRT made a check payable to Bowen
Company paying for insurance and the a.Inount wns takenwas-the check was written bv CRT on January the 11th. It
was paid by the bank on J ariuary the 17th. It was not recorded on the books of Bowen Company until January 31 ~ 1956
in the amount of eleven thirty-eight thirty-three.
Q. Now how do you determine when that check was paid by
the bank'
A. The bank's cut the check. It's perforated
page 404 r and the date paid is clearly cut right through the
check.
Q. Now is that check marked on the back with an identification number? Look on the back. You weren't in Court when it
was done but the Clerk has identified each check there separately.
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A. In pencil 1 Identification number one, is marked on the
back. In CQVering these, do you wish n1e to refer to the number
appearing on the bac.k, meaning the identification number Y
Q. Yes, sir. "\Vhen you finish with each check, if you will note
which number it is.
A. All right, sir. The next check is check number
twenty-six forty-one. It was dated-written by the CRT on
January the 19th, 1956. It was paid by the bank on January
the 23rd, 1956 in the amount of $4,890.92. On cash receipts
journal, pag·e four, there is recorded a receipt from the CRT
Corporation for $4,890.92 under the date of January the 20th.
This fs identification number two. This check is likewise properly endorsed for deposit only, Bowen Company.
Q. l\£ay I ask you this, as you go along, 1\fr. Freeman, so
to cu~ your testhuony short a little bit. On the date paid ·by
the bank on each of these checks as you handle them, is that
or not verified by a perforation by the bank 1
A. Yes sir, each check has a perforation.
Q. Do they correspond with the dates paid you
page 405 } have listed on these sheets (1
'
A. Yes sir.
~fr.: Gnrnett: All right.
Court: Let's move on. I don't know what you are talking
aboutJ Make your objections to the Court.

By }Ir. Garnett :
Q. All right, sir.
A. Check number 2736 was drawn on February 10, 1956.
Q. A little louder, please.
A. Was paid l1y the bank on February 24, 1956 in t1Je
amount of $1,035.21. On-under date of February 29, 1956
from cas"!l receipts, page number 16, there is an amount entered ,as having been received fron1 CRT, a $1,035.21. This
is labeled a~ iclentification number three.
Q. Endorsed?
A. This is properly endorsed for deposit only to Bowen
Company.
Q. All right, sir.
A. Check number-check number 2739, issued on February
the 13th, 1956, paid by the bank on February 24, 1956 in
the ai.nount of $4,898.48. Was endorsed for denosit only to
the a~count of Bowen Company, under date of February 29,
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1956 from cash receipts journal page number 16,
ther appears a receipt from the CRT of $4,898.48.
This is identification number four, check number 2819 payable to Bowen Company dated March 10, 1956.
Was paid by the bank on March 15, 1956 in amount of $1,012.72. Under date of-and I think you'll find, if you follow
me in the typed list, the date recorded, there are two checks
listed on cash receipts page number 24. One dated the 14th
of March, 1956. Then the entry right below that is marked
'' 10" besid«? it. These two dates follow a previous date entered in the books, listed as March the 31st.
Q. Now what does that ntean t
A. Well, what I am going to say, the amount that I am
covering is typed on there as the 14th but there's a '' 10''
listed below the 14th.
page 406

~

Court: Listed below the 14th f

A. Yes.
Court: You mean 10 in place of 14?
1\ir. Garn~tt: Show it to his IIonor, if you will, please.
A. vVhat I am saying is that the amount of a thousand
twelve seventy-two that I am now covering is listed actually
under the date of the 14th. I have it as the 14th. There iR a
''10" under that so that this should be changed to the lOth
as what i~ actually recorded there. If you'll change the-the
typed figures from the 14th to the lOth on sheet 24-

Mr. Baker: Which item?
page 407

~

A. That has the $12,000.00. "\Vben I cover the
-over that "rill be the 14th. Here's the ending
of the month.

Bv Mr. Garnett:
"'Q. Is that an error on this sheet?
A. Yes, sir.
Q. They should be both the lOthCourt : No sir. One of those 14 should be a lOth. The
top three.
A. To one listed after the date of 3-14-56, that should be
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3-10-56, referring to cash receipts page number 24 In the
amount of a thousand twelve seventy-two.
By Mr-. Garnett:
Q. The $4,000.00 check should be changed to 10'
A. No sir, the $1,012.72 should be changed to the lOth.
~Ir.

Garnett: The lOth.
Court: $1,012. 72, isn't it

A. Yes, sir.
By 1\fr. Garnett:
Q-. All right, sir.
A. The date it's recorded in the journal on the cash
receip~.s, page nun1ber 24, is l\:larch 10, 1956 in the amount
of $1,012. 72. It is endorsed for deposit only to Bowen Company. \ It i~ identification number five. The next check is
i
2827, dated by CRT on l\farch the 14, 1956; paid
page 408 ~ by the bank on 1\:larch the 15th, 1956 in the
i
amount of $4,914.56. This item is recorded on t'he
cash receipts journal on page number 24 under date of
March 14, 1956 in the amount of $4,914.56. This check is
identification number six. Shall I hand them to you?
I

1\{r. Baker: It's all right if I exan1ine these~
Coltrt: Yes.
lVIr. ;Baker: If I interfere with you in any way, you let
me kno,v, Mr. Freeman.
i

A. That's perfectly all right. The next item is check nuinber 2917, dated on April tl1e lOth, 1956. Paid by the bank on
1\fay 14, 1956 in the amount of $1,109.45. TJnder date of
April ,30, 1956 on cash receipts page number 31 there is
enterep a receipt from CRT for $1,109.45. This check is properly endorsed for deposit only to Bo,ven Company and is
identification number seven.
1\{r. Baker: I wonder again, to save time on cross exanlination, if when the witness is testifying tl1at tl1e checks ·are
proper,Iy endorsed for deposit only by Bowen Company if it
could be understood they are endorsed by the rubber stamp
unless \he says to the contrary. That will save some time on
cross exa1nination. The method of endorsement.
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Court: Endorsed by rubber stamp, I'll assume.
~~Ir. Baker: linless be changes, it will be understood it is endorsed by rubber stamp unless the testimony is
to the contrary.
Court: All right.
page 409

~

A. The next item is check nun1ber 2931, issued on April13,
1956; paid by the bank on ~lay 14, 1956 in the amount of
$624.70. Under date of April 30, 1956 appearing on cash
receipts page nlunber 31, there is an amount, $624.70 to the
credit of CRT. This check is endorsed for deposit only.
By Mr. Garnett:
Q. That's all right. You can leave that out. Just give us
the identification number.
A. Identification number eight.
Mr. Garnett: The agreement, 1\Ir. Freeman, is that all of
them are endorsed.
Mr. Baker:: That isn't what I lmdersta.nd.
Court: By rubber stamp.
~{r. Baker: I inquired when he says endorsed, he means
by rubber stamp but I'm perfectly agreeable to be-further
without saying anything, these checks will be admitted in
evidence.
Mr. Garnett: That was my understanding of it. I may
be wrong.
page 410 ~ Court: It's my understanding he means unless
something to the contrary shows, they're all
endorsed by rubber stamp for deposit, Bowen Cmnpany.
~{r. Baker: V\Tith that ag·reement, I think it can be properly omitted, any reference to the endorsement.
By Mr. Garnett :
Q. That'~ number eight, isn't it?
.
A. Yes sir, the last one that I covered was number eight.
The next one is check number 2944, drawn on April 21, 1956yes, paid by the bank on ~Iay 4, 1956 in the amount Qf
$4,262.44. lTnder date of April 21, 1956, cash receipts page
number 29, this eredit to the CRT in the amount of $4,262.44.
This is identific&tion number-identification number nine.
lVIr. Ferguson: ''That page is that?
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A. 29.
I
I

Court: Indentification number 29?
I

A. No, identification number was nine.
Court:

Nine f

A. lie asked the ques.tion as to the page number.
Court: I see. I have it.

A. Th~ next item is check nu1uber 3021, dated ~lay 10,
1956 pa.id by the bank lVIay 14, 1956 in the amount of a
thousand forty-eight dollars one cent. In the
page 411 ~ month of l\1ay and there is no date beside the
check nor is there a date at the top of the pag·e.
Therefore I cannot give what date this purports to be other
than t~e nwuth of 1\:Iay, 1956. Under cash receipts page
Innnber 39 ther~ is credit to the CRT Con1pany $1,048.01.
This islid~utifieation nun1ber 10. The next item is check number 3040 is~ued on l\iay 19, 1956, paid by the bank May 31,
1956 in: the amount of $6,123.82. Under date of May 19, 1956
appearing in cash receipts journal number 36 is the credit to
CRT for $6,123.82. This says this is identification number 11.
Check )nimber 3057, issued on ~lay 25, 1956 paid by the
bank ~uly 21, 1956 in the amount of $4,051.69. An iten1
under Q.ate of July 13, 1956, cash receipts page number 52
in the amount of $4,051.69 is credited to CRT. This is identification: unn1ber 12. Check nu1uber 3112 dollars dated June
9, 195&:.--By Mr. Garnett:
Q. Excuse nw. That's check number 3112, M:r. Freeman.
Yon sa~d $3,112.00.
A. I'p1 sorry. Check number 3112, dated June 9, 1956,
paid by the bank June 15, 1956, in the mnount of $1,131.93.
In the cash receipts journal of Bowen and Company under
date of .rune 12, 1956 to the credit of CRT, appearing on pa.ge
nutnber, 44 is the amount, $1,131.93. This is identification
nuntber' 13. Check number 3036, dated 1\fa.y 16. 1956 paid by
the bank June 15, 1956 in the amount of $4,836.09. In the
!
I
I

256

Supreme Court of Appeals of Virginia

cash receipts journal of Bowen Con1pauy under
cash receipts journal page number 45, under date
of June-June 16, 1956 appears the credit of $4,836.09. Thi~ is identification number 14.
Q. Now may I ask you this question, Mr. Freeman. Earlier
in your testimony you spoke of some lapping of CRT checks.
Up to thi.s point in 1956 is there anything here indicative of
any lapping1
A. Up to this point sir, we're covered primarily delays.
Q. I m~an do you find-let n1e ask you this. Do you find
anything essentially wrong in the manner in which these
checks have been handled up to this particular point 7
A. Yes, to the extent they're not recorded in the days, if
I may give you an answer in exaruple form, if that's pernlissible. I refer you .to the first iten1. If the check was dated
and drawn on the 11th and was paid on the 17th, somewhere
between .January 11, and January the 17th, this item should
have been recorded in the records of Bowen Cmnpa.ny. As you
can see in following the list, that this was not recorded until
,January 31, 1956 but the item was recorded.
Q. But other than that, I take it-excuse me, you1· Honor.
page 412

~

Court: The ·only thing, it's 14 days difference from the
titne they cashed it until the time they put it on the books.
page 413
Bv

~fr.

~

A. This is correct in that exan1ple.

Garnett:

·Q. Up to this point I think it would be a fair statement to

say that there's nothing essentially wrong'
A. This is correct, sir.
Q. All rig:ht, go ahead.
A. The 11ext item is check ntnnber 3130 dollars, dated
June 16, 1956.
Q. That'~ check numller 3130.
Court : I understand.
By Mr. Ga1·nett :
Q. I want to straighten up the record.
A. Check number 3130, dated June 16, 1956 paid by the
bank June 19, 1956 in the mnount of $4,833.25. Under date
of .July 16, 1956 appearing on cash receipts journal page
number 50 is the credit for $4,833.25. This is identification
nun1ber 15.
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Q. In other words, it was recorded now almost a n1onth
after jt was paid, is that correct1
A. ¥ es sir. It was paid on June the 19th. It was not
recorded until July the 16th. The next is c.heek number 3202,
dated! July the 13th, 1956 paid by ·the bank July 21, 1956 in
the artwunt. of $1,115.74. Under date of July 13, 1956 appearing on cash receipts page nun1ber 52 there is a credit, CRT
in the a1nount of $1,115.74. This is identification number 16.
Q. 'Vould you like a glass of water or somepage 414 ~ thing·~
A. No, that's perfectly all right. The next item
is check nmuber 3241, dated July 25, 1956 paid by the bank
on Adgust 7, 1956 in the an1ount of $4,198.15. Under date of
AuguM 27, 1956 this item appears under cash receipts, page
number 65, in the an1ount of $4,198.15. This is identification
nlmlber 17. Check number 3282, dated August the 9th, 1956
paid by the bank August 17, 1956, in the a1nount of $671.80.
Under date of August 27, 1956, on cash receipts page number
65, is the credit to CRT in the amount of $671.80. This is
identification nu1nber 18. Check number 3353, drawn on August 41, 1956 paid by the bank on September 1, 1956 in the
aniOUiit of $4,198.15. On September 13, 1956 on cash receipts
page ~un1ber 72 the amount is credited $4,198.15. This is identifica.t,on number 19. Check nlm1ber 3364, drawn on .Aug·ust
31, 19~6 paid by the bank on September 1, 1956 in the amount
of $523.58 under date of September 13, 1956 on the cash receipts !pag-e number 72 with the credit, CRT, $523.58. This- is
identification number 20. Check number 3448, drawn on September! 17, 1956, paid by the bank on October 5, 1956 in the
mnount of $4,815.29. ·under date of October-October 16, 1956
appeai'ing on cash receipts page number 80, the credit to CR.T
for $4~815.29. This is identification number 21. Check nulnber 3422, dated September 10, 1956 paid by the bank October
5, 1956 in the anwunt of $961.35. Under date of
page 415 ~ Oetober 16, 1956 appearing on cash receipts page
.
nun1ber 80 is the eredit, CRT, in the amount of
1

$961.3~.
Q. ~hat's identified as number wl1at?
A. :~?ardon n1e, number 22. Cheek number
Octob~r 107 1956 paid by the bank October 19,

3544, dated
1956 in the
an1ount of $927.60. Under date of November 1, 1956 on
cash receipts page number 87 appears a credit, CRT Company,
$927.60. This is identification number 23.
Q. 1\([r. Freeman, right at that point, may I ask this question. Behveen October the lOth or October the 19th "rhen this
I
I
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check was paid by the bank and Noven1ber 1, 1956 would
there appear any entry in the Bowen Company bo·oks to
indicate that that check had actually been received?
A. No, sir. The first place that this entry appeared in the
books of Bowen Company was on November, the month after
the receipt.
Mr. Garnett: All right, sir.
Mr. Baker: Just a minute now. Which number was that
one1
Mr. Garnett: I was just asking-I asked about the last
one which was identified identifica.tion number 23, and 1ny
question· would apply to all of the checks, however, Mr.
Freeman. This date recorded, is that or not the first entry
of the check as having been received by Bo,ven Cmnpany?
pag-e 416

~

A. Yes sir.

B-v Mr. Garnett:
-Q. All right, sir.
A. Check number 3557, dated October the 19th, 1956 paid
by the bank October 31, 1956 in the amount of $4,815.29.
Under date of Noven1ber 1,.1956 in cash receipts page number 87 is u credit to CRT of $4,815.29. This is identification
n'mnber 24. Check number 3618-3618, under-dated November 10, 1956 paid by the bank November 15, 1956 in the
amount of $1,056.52. This item has not been recorded in the
records of Bowen Co~npany for any portion of 1956. This
identification number 25.
Q. Check·
A. Check nun1ber 3658, date of November 14, 1956 paid by
the bank on November 20, 1956 in the amount of $4,198.15.
Under date of n'ecember 31, 1956 per cash receipts page numller 100 is a credit, CRT, $4,198.15. This identification number 26. Check number 3740 dollars under date of December
the 12th, 1956 paid by the bank December 21, 1956 in the
amount of $986.35. This item has never been reeorded on the
books of Bowen Company for the year 1956. This is identification number 27. Check number 3760 dolla.rs-3760,
dated December 20, 1956 paid by the bank December 21, 1956
in the amount of $4,403.33 was als·o not entered in the records
in 1956. This is ideutiea.tion number 28.
page 417

~

Court:

28 f
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A. Yes sir, 28. Now if you recall in summarizing that up,
I pointed out three items. Check number 3618 in the amount
of $1,056.52; e.heck nu1nber 3740, in the amount of $986.35
and check number 3760 in the amount of $4,403.33. These
checks "rere not recorded on the Bowen Company record in
1956. They totaled the sum of those three checks that I have
just detailed, totaled $6,446.20.
By 1\fr. Garnett :
Q. Now ~1:r. Freeman, now to further analyze these checks
for 1956, what is the effect-what was the e:ffeet, if any, of
not recording these three items that you mentioned in the
year 195() 1 Did that effect the cash account in anywise and
if so, explain it ?
A. Yes sir, as I covered in n1y summary, by the omission of
recor~ing these receipts it was an understatement of two
factors cOining in. Number ·one, it would understate the cash
that was actually received by Bowen Company and ·on the
other hand have the effect of understating the liability to the
Glo.be i account by the onussion of recording these items in.
Q. Suppose these items had been recorded as being received
in 1956. What-what effect would that have had on the books?
A. If these items had been recorded as having been received in 1956, the books would call for this more
page f18 ~ cash tba.t wasn't there, that was not recorded
'
on the records.
Q. Now with each of these checks, did your examination
disclose whether or not each of these checks was deposited
in the bank account of Bowen Company?
A. <Dh, yes sir.
Q. They were deposited?
A. Yes, sir.
Q. Excuse me a n1inute. Now-now ~fr. Freen1an, I'm not
quite sure we have got this thing quite down to layn1an 's
lang'Uage about the effect of these checks.
I

1\fr. Baker: If the Court please, I think we-are obliged
to g·et: it in this man's lang-uag·e and not in the language the
attorn~y for the Commonwealth may consider perfect language~ I-Ie has been asked the language what is the effect of
this a'1el subject to our objection of any opinion evidence
being g-iv.:m hy this witness on the matters of fact properly to
he tri~d by the Court which is a continuing objection, he has
answered the question. I object .to any further attem.pting on
the part of this-the attorney for the Commonwealth to sugi
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gest to the witness what more specific answer he n1ay wish.
Mr. Garnett: Don't you want to make sure
page 419 ~ the Cour.t understands it or is it you don't "rant
him to understand 1
Court: It doesn't make any difference. He wants to do
it in layman's language, he n1ay do it.
1\ir. Baker: I want the Court to understand from the
mouth of witnesses .that evidence which is admissible. I don't
care to have the Court to understand the theory or the
testimony of the C01nmonwealth 's Attorney in this case.
Court: Go a·head and tell it in layman's language.
iltir. Garnett: I'm trying to do it to keep from leading the
witness.
By J\Ir. Garnett :
Q. Now once again, Mr. Freeman, if these three checks
had been-which were, as you say, deposited had been recorded in the cash receipts book for 1956, just. what would
that have shown 1
A. If these checks bad been recorded in the cash receipts
book, that would have shown that more cash was-cash and or
checks, as I use that term, would have been received from
customers indicating that more money would be on hand than
what is actually reflected on .the books. The books are understated to this extent.
page 420 ~ Q. And yet were or not the cash accounts from
the books in balance as of December 31, 1956 ~
A. Yes-well, we ran a trial balance of course in our
examination to see that the trial balance-that the-that the
account balances of the books were in balance and they were.
Q. All right. Now then I ask you does that or not indicate
a shortage or substitution of cash?
A. Yes sir, yes sir.
1V[r. Baker : If the Court please, this is getting more to
the point of the continuing objection. This certainly is an
issue of fact properly to be arrived at only by the trier of
the fact in this case, that being the Court and the opinion of
this witnes~ is not admissible and 've move to reject, if the
Court please.
Court: I think the Court now understands the facts.
Mr. Baker: If the Court undeTstands the facts, then
there's even less excuse for the giving of an opinion by this
witness, if the Court please. We object to it.
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Court: Let the record show he objected again. You
object to the Court understanding?
}1r. Baker: Sir 1
page 421 ~ Court : Yon object to the Court now understanding"?
J\Ir. Baker: No sir, I don '.t object to the Court understanding and I don't understand the basis of that question
from the Court. Did I say something that prompted the
1

question~

Court : Yes, you said if the Court understood it there
wasn't any necessity for it and you objected to it.
~Ir. Baker: SirCourt: You said there wasn't any necessity for asking the
questiqn if the Court already understood it.
Mr. :Baker: Exactly, if the Court does understand the
facts as the Court has indicated and that's what this witness
should:testify is facts, not opinions, then there's less occasion
f.or this witness giving his opinion with regard to facts that
the Court does understand. It's for the Court to form the
opinion based upon the facts as elicited from this witness.
Court : I understand.
1\Jir. Bnker: Not for this ,vitness to substitute his opinion
for thttt of the Court and that's the basis of the objection.
I
Court: He can't substitute that opinion.
page 422 r 1\Ir. Garnett: All right, 1VIr. Freeman. Now let's
;
direct our attention, if I may-if we may, to the
year 1957.
Courrt: Let's let 1\fr. Fremnan have a short recess.
I

~his thn~
reconv~ned).

(At.

the Court recessed after which the Court

By Mr .1 Garnett :
·Q. Now "re inquired into the year 1957.
I

Court: All right, let's go ahead.
A. N,ow at the beginning of 1957 under date of January
31, 1957 on cash receipts page number six, there appears
the eredit to CRT; the an1ount of $1,056.52. Under tl1e date
of January 31, 1957, cash receipts page nun1ber six appears-

Bv 1\fr.. Garnett:
··Q. E~cuse n1e, 1\.fr. Freen1an. That would be the same
amount, as identification number 25, is that correct.
I

I
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A. I did not make notations of the identification but that's
the same as check number 3618.
Q. Right. All right, sir.
A. The next item is on the cash receipts journal, Bowen
Company, on the date of January 31, 1957 on page number
.six, credit for $986.35. That corresponds with
page 423 ~ check number 3740 mentioned back in '56. Under
date of January 31, 1957, cas·h receipts number
six, credit to CRT Company for $4,403.33. That corresponds
to the check nun1ber 3760 back in 1956. Check number 3838,
dated January 10, 1957 paid by the bank, January 31, 1957
in the amount of $1,021.48. In the month of February, 1957
and there again, there is not a. date beside .the credit nor is
there a date at the top of the page so in the n1onth of February, 1957 on cash receipts page nun1ber 14 is a credit to CRT
Company, $1,021.48. This is identification number 29. Check
number 3877, drawn on January 24, 1957; paid by the bank on
January 29, 1957 in .the amount of $624.50. Under date of
January 25, 1957 on cash receipts page number five the credit
to CRT Company, $624.50. This says identification number 30.
Check number 3855, drawn on January 15, 1957 paid by the
bank January 31, 1957 in the amount of $4,198.15. In February of 1957 there again an absence of date, there's no date
beside the amount; there's no date at the heading of the page.
From ca~Sh receipts page number 14, credit to CRT of $4,198.15. This is identification nun1ber 31. Check nun1ber 3919,
dated February the 6th, 1957 paid by tlw hank on February
the 15th, 1957 in the amount of $1,175.77. Under date of
February 7, 1957 cash receipts page number 10, credit to CRT
of $1,175.77. This isQ. Excuse me.
A. Identification number 32.
page 424 ~ Q. I take it here then that the check above that
which was dated January 31, '57 is recorded on
page 14 of the cash book. The one dated February the 15th,
is recorded prior to that one on page 101
A. Sir, you say recorded. The date of .J Rnuary 31, is the
date paid by the bank but the date-the date of the cheek
is .Jan11ary 15: paid by the bank on January 31.
Q. Yes sir but I mean it w·as-recorded ·on page 14?
A. Yes. sir.
Q. Of thf' cash receipts jounral f
A. Yes, sir.
Q. Whereas this one down here, the next one which ·was
paid by the bank some two weeks later of February 15, 1957
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appears recorded as having been received in the journal ahead
of that one'
A. \Yes, sir.
Q. f\.11 right, sir.
A. That is irlentifi:cation nnn1b~r 32. Check nun1ber 3952,
drawn on ~,ehruary 11, 1957 paid by the bank on ~farch 1,
1957 in the an1onnt of $963.08. Under date of l\Iarcb 27, 1957
cash receipts number 20, credit to CR.T Company in the
a1nount of $965.08. This is identitieation nun1her 33. Check
nun1ber :~700-pardon me, 3972, dated February the 16th,
1957 paid by the hank ~!arch 4, 1957 in the amount of $995.66.
Under date of ~~[arch 27, 1957 per cash receipts
page 425 ~ page nu1nher 20, witl1 credit to CRT appears for
$995.66. This is identification number :34. Cheek
nun1her B966, dated l~.,Pbrua ry the lBth, 1957 paid hy t.he
hank 1\.farrh 1, 19!>7 in the amount of $4,198.15 . Under date
of 1\Iareh-l\fEn·ch 27, 1957 cnsh rc~·eipts page nnmher 20,
the credit to CRT, $4.,198.15. This is icleutifiration nmnher
35. Check number 4038, dated 1\Iarch 8, 1957, paid hy the
hank ~Iarch 25, 1957, $909.03. Under date of April 30, 19n7Q. That is dated April now rather than ~farcl1 f
A. That is April, sir. April 30, 1957; cash receipts page
nunllJer '29, the credit for $909.03. rrhis is identification 11Ulllber 3Q. Check nnn1lxn· 4053, da te<l 1\fn.rch 14, 1957 paid hy t.he
bank ;!\{arch 22, 1957 in the mnouut of $n,320.79. Appears on
April! 30, 1957, cash receipts page number 29 in the a1nonnt
of $1,~22.64-I'nl sorry, T wns rending and my page slipped.
1

i

Cot~rt:

Page what?

A. This is corre(•t, I'n1 sorry. The-the page number 29
that I referred to, this iten1 is listed in two amounts. $1,122.64. $4,198.15. The sun1 of those two items equal $5,320.7q. Both appearing under dates of April 30, 1957; hoth
appm~ring under rash receipts page nu1nber 29.

By

~Ir.

Garnett:
Q. Nmnbcr 37?
page ;426 ~ A. This is identification number 37.
1

Mr~ Baker: Didn't tl~e wihwss say the total of those were
identical with the fnll amount of tl1e C'heck! I clidn 't follow
that. ·
Court: lie said it amounted to $5,320.00-which is the
total ~mount of tlw check related over here.
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1vir. Baker : I missed that.
Court: He didn't say the total amount but it is the same
figure.
A. $4,100-check nu1nber 4131 dated April 9, 1957 paid by
the bank on April 12, 1957 in the mnoun t of $1,013.45. U uder
date of ~fay 29, 1957, cash receipts page number 36 appears
the credit to CRT in the mnount of $1,013.45. This is identification ntunber 38. Check nun1her 4152, dated April 13, 1957
paid by the bank on April 30, 1957 in the amount of $4,198.15.
Under date of ~lay 29, 1957, cash receipts page number 36
appears the credit, CRT, $4,198.15. This is identification nunlber 39. Check number 4158, dated April 18, 1957 paid by the
bank on April 30, 1957 in the an1ount of $1,070.60. Appears
under date of :Niay 29, 1957, (•ash receipts page numbei' 36
the credit to CRT, of $1,070.60.
Bv ~ir. Garnett:
~Q. Both of those were deposited-were recorded as having
been received one n1onth after they were paid by
page 427 ~ the bank, is that correct?
A. Within a day of a nlOnt.h, yes sir.
Q. All right, sir.
A. This is identification nu1nber 40.
Court: 'Vhat did you say? A n1onth and a day?
A. No, one day shy of a n1onth.
Court:

One day short of a n1onth. 29 days.

A. Under check nu1nher 4250, drawn on 1\Iay 14, 1957, paid
~iay 16, 1957 in the muount of $1,068.40. Under
date of July 29, 1957 cash receipts page 1nnnber 50, appears
the credit of $1,068.40, CRT.

by the bank on

Bv l\Ir. Garnett:
·Q. Is there anything, l\Ir. Freeman, during· that more than
two month's period fron1 ~lay the 16th, 1957 to 7-29-1957 to
show that Bo,ven and Con1pany had received this $1,068.40
fron1 CR·T?
A. No sir, nothing.
Q. All rig-l1t, sir.
A. This is identification number 41. Check nun1ber 4267,
dated May 23, 1957, paid by the bank on 1\{ay the 29th, 1957
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in th~ an1ouut of $8,014.84. Under date of June 30, 1957 under
cash i·eceipts, pag-e uun1ber 43 is a credit to CRT for $387.00.
Under date of June-July 29, 1957 per cash repage ~428 ~ ceipts page number 50, appears the credit to CRT
Cmnpany of $6,601.74 and under date of July 29,
1957, cash receipts page number 50, appears the credit of
$1,026.10.
Q. All right, Now 1\Ir. ~..,reeman, was there anything on the
books fro1n ~fay the 29th, 1957 which is the date this was paid
h~· the bank to tT une 30, 1957 which indicated that $8,014.84
check lwd been received by the CRT and deposited in the
bank~.

A. No. sir.
Q. N o'v was there anything· then on June the 30th, 1957
iu the book whi:·h indicated that in that transaction any more
had been reeeived fron1 CRT than $387.00¥
A. No 3ir, that's the only item of credit to CRT on page
43 under th(: date of June the 30th to CRT.
Q. Is then"' anything in the hook between l\·Iay the 29th,
1~)57 and .July 29, 1957 which shows that the $8,014.84 'vas
recl'iv:ed-that the difference between $8,014.84 received and
drpo!';1ted and the $387.00 except for the $387.00 wl1ich was
poste~ on .June the 30th, ] 957 as having- been received, to show
that ~owen Company had the difference in that account. Do I
nwke m vse1f clear?
A. ~ e~ sir. The only amount appearing on there was
$387.QO.
Q. Now is there any rear-.on in the bookkeeping- here that
i
you cnn find whieh would call for an $8,014.84
png<' ~29 ~ eheck to he posted by $387.00 on ,June 30th
:
nnd then in two arnounts on July 29~
A.
sil', I hnve no-way of knowing.
.

ro
:

Cou!d:

"~hnt

iR the total of those three figures?

I

A. Tlw total of those three, $8,014.84, sir.
Court:

All right, sir.

Mr. Garnett:
· Q. So this cl1eck then-this item received frmn CRT was
apparently recorded three different time in three different
:-;cpar~ite an1ounts and on two separate elates, is that correct?
A. Three m11ounts and two dates, that's correct, sir.

BY
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Q. The last one being-the last two being two tnonths
from the date it was paid by the bank 1
A. Yes, sir.
Q. All right.
A. That is identification nutnber 42. Cheek number 4272,
dated :1\Iay 27, 1957 paid by the bank ~fay 31, 1957 in the
amount of $1,068.40. Under date of August 01, 1957 cash
receipts page number 60 appears the credit of $1,068.40 to
the CRT account.
Q. Now was there anything, during that three mouth's
period from May 31, to-fron1 the da.te the check
page 430 ~ was paid to August 31, 1957, to show that that
money had been received from CRT1
A. There was nothing from 1\Iay 31, to August 31., that's
correct.
Q..A.ll right, sir.
A. This is identification number 43.
Q. All right, sir.
A. Check number 4318, dated June the lOth, 1957, paid by
the bank on June the 27th, 1957 in the anwunt of $1,088.00.
Under date of July 29, 1957 cash receipts nutnher-page
number 50 appears the credit of $1,088.00 to CRT. This is
identification number 44.
Q. Is there anything dnring that tnonth to indicate that
that money had been received and deposited 'f
A. In the month of what Jnonth, sir?
Q. In the month it was a~tually paid by the bank and the
n1onth-the date it was recorded which is a month and two
davs'
A. No sir, this is the only place the $1,088.00 was recorded
showing- receipt of the check.
Q. All right, sir.
A. Check number 4346, under elate of June 14, 1957 paid
by the bank on June 19, 1957 in the amount of $3,612.38. Under date of Augnst 31, 1957 under cash receipts pag·e nutnber
60 appears the credit of $3,612.39 to CRT. This
page 431 ~ is identification number 45. Check number 4349,
dated .June 15, 1957 paid by the bank on June
19, 1957 in the an1ount of $1,096.80. Under date of August
31, 1957, cash receipts page numher 60 appears the credit of
$1,096.80.
Q. 'Vas there anytl1ing between June the 19th and August
31. to show that that money had actually been received from
CRT and deposited in the bank?
A. No, sir.
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Q. :All right, sir.
A. I This is identification number 46. Check number 4438,
dated July 15, 1957, paid by the bank on July 29, 1957 in the
amount of $3,612.39. Under date of September 14, 1957 cash
receipts page number 64 there 's a credit to the account of
CRT in the amount of $3,612.39. I believe you-if I n1ay elaborate at this point, you '11 come across several checks for a
period of time here an1ounting to $3,612.39. So to avoid
confusion and criss-crossing dates, we wind up with one more
check being- paid by CRT than has been recorded in the records of Bowen Con1pany.
Q. And in what amount!
A. In thi~ amount.
J\h'. Baker: Does the witness mean there are a number of
checks of the smne a1nount or a number of ehecks totaling
that amount f
page: 432
·

~

A. The number of checks with the same amount.
Of course different da.tes, different n1onths and
so forth.

I
I

By J\fr. Garnett:
Q. All rig·ht. All right.
A.: This is identification number 47. Check number 4446,
date~ July 19, 1957 paid hy the bank July 29, 1957 in the
an1ount of $894.30. Under date of October 31, 1957 there's
a credit to CRT reflected on cash receipts page number 74,
the amount of $894.30.
Q. i Is there anything during the three month period from
Septen1ber-fron1 July 29, which is the date the check was
paid by the bank to October 31, 1957 to show .that that amount
had been received from CRT and deposited?
A. No, sir.
Q. All right, sir.
A .. This is identification nu1uber 48, eheck number 4514,
datec;l August 9, 1957 paid by the bank on August the 23rd,
1957 in the mnount of $1,064.89. Under date of September
14, 1957 !i ppea ring on cash receipts page number 64 is the
cred~t to the CRT in the amount of $1,064.89. This is identificatibn number 49. Check number 4535, dated August the
14th,! 1957 paid by the bank on September the 17th, 1957 for
the a1nount of $1,068.95. Under date of November 22, 1957,
cash ~eceipts pag·e nun1her 79 appears the an1ount of $1,068.95
i.

1
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to the credit of CRT Con1pany. This is identification number 50. Check nu1nber 4544, dated August 22, 1957, paid by
the bank on August the 28th, 1957. The amount
page 433 ~ of the check is $4,771.69. Under date of September 14, 1957 appearing on cash receipts page number 64 is a credit to the account of CRT of $1,159.30. On
October Bl: 1957, cash receipts page number 74 is the credit
to CRT Company for $3,612.39. The sum of those two are
$4,771.69.
Q. From August 28, which was the day it was paid by the
bank, one entry was rnade on September 14, and one entry
1nade on October 31, totaling- that amount?
A. That is correct, sir.
Q. All right, sir.
A. This is identification number 51. Check number 4611,
dated Septe1nber 10, 1957, paid by the bank on Septen1ber
the 18th, 1957 in the amount of $1,018.83. Under date of
Novetnber the 22nd, 1957 under cash receipts page number
79, appears the an1ount of $1,018.83 frmn CRT. That is identification number 52. Check nun1ber 4639, dated Septe~nbcr 19,
1957 paid by the hank on October 1, 1957 in the a1nount of
$3,612.39. Under date of Noven1ber 30, 1957, cash receipts
page number 81 appears the credit of $3,612.39, CRT.
Q. Wait a minute now.
A. This is under November 30.
Q. I got you.
A. 1957 cash receipts number 81, the amount of $3,612.39.
This is identification number 53. Check number
page 434 } 4652, dated September 27, 1957, paid by the bank
on-October 2nd, 1957 in the an1ount of $1,154.07.
This .ite1n has not been recorded on the records of Bowen
Company for 1957.
Q. 'Vhen was it recorded, ~Ir. Freen1an? Do your records
reflect f
A. Yes, sir. Check number 4652, dated September 27, 1957
was recorded in January 31, of 1958 on cash receipts page
number 7, for the year 1958.
Q. All right, sir.
A. This is-t.his is identification number 54. Check nnnlber 4720, dated October 9, 1957, paid by the bank on October
17, 1957, in the mnount of $971.69. Under date of December
30, 1957, appearing- on casb receipts pag-e number 87 is the
receipt cr·edit of $971.00---$971.69 from CRT. This is identification numbl:lr 55. Check number 4739, dated October 16,
1957, paid by the bank on October 23, 1957 in the amount of
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$3,738.01. Under date of October the 31st, 1957 appearing
on cash receipts page nutnber 74 is the credit to CRT of
$2,64~.()() even. That is all that is in 1957. There is recorded
in 1958 $1,089.01 in cash receipts, page number seven and the
sum of $1,089.01 and $2,649.00 will equal the $3,738.01 check
that was cashed by the bank on October 23, 1957. That is
identification number 56. Check nmnber 4750, dated October
26, 195'7 paid by the bank N ove~nber 4, 1957, the amount of
$3,612.39. Under date of Decen1ber 30, 1957 cash
page 435 ~ receipts page nutnber 88, appears the receipt
and credit to CRT in ·the amount of $3,612.39.
That isCourt : \Vhat page did you say 1
!

A. Page nmuber 88. Tl1at is identification nutnber 57.
Check number 4829, dated Noven1ber the 13th, 1957 paid by
the bank on N oven1ber 22, 1957 in the atnount of $1,040.69, was
not recorded on the books in 1957. That is identification
number 58. Check number 4837, dated November 14, 1957,
paid by the bank on November 22, 1957, in the amount of $1,182.671, was not entered on the books in 1957. That is identification number 59. Check number 4842, dated Noven1her 18,
1957, paid by the bank on November 22, 1957 in the amount of
$3,614.39 was not recorded on the books. There again I refer
to the fact that there were between the amounts recorded
total ~nn1nber of checks received and recorded on Bowen
Cmnp~ny books, one more received fron1 the CRT than recorded in aggTeg·ate to avoid confusion as to dates. This is
identification number 60. Check number 4919-check number
4919, dated December the lOth, 1957, paid by the bank on
December the 17th, 1957 in the amount of $1,058.39 was not
recorded in the books in 1957. That is identification number
61. Check number 4942, dated December 19, 1957, paid by the
bank bn December 23, 1957 in the amount of $3,612.39 was
not re~ordecl on the records of Bowen Company in 1957. This
,:
is identification number 62. Now if I may go in
page t36 ~ sumn1ary, as I did at the end of 1956, you will
:
note that I have pointed out that check number
4652 ih the amount of $1,154.00 was received, deposited, but
was ndt recorded on the Bowen Company records. Cheek number 4739, in the amount of $1.089.01, anrl this is a part of
cheek ~number 4739 as appearing on cash receipts number
seven, :if you "rill recall, check number. one thousand- pardon me. Check number 4829, amounting to $1,040.69; also
1
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cheek number 4837 an1ounting to $1,182.67. Check number
4842, amounting to $3,612,39; check number 4919, amounting
•to $1,058.39. Check number 4942 amounting to $3,612.39. The
sum of those checks are $12,749.61.
Court : You don't show that on this page at all, the
$12,000.00?
A. No sir. That's just a summary that I have on my penciled copy. That's $12,749.61. I was giving you the iten1s that
were shown here as being received frOin CRT and that had not
been recorded on the books of Bowen Company in the year
of 1957. You have then1 but you do not have them in sun1mary
form.
By ~Ir. Garnett :
·Q. Excuse me, Mr. Freeman. '57.
A. I'm sorry. What did I say~
Q. '57. You said '56.

$12,749.61?

Court:

A. Yes, sir.
By ~Ir. Garnett:
Q. "\Vhat does all this effect, ~Ir. Free1nan, for
the year 1957 relative to this account?
A. It's the same relationship as I ha.ve previously explained in 1956. I-I ere· we have a situation where we now have
$12,749.61 of payments coming from third parties that have
never been recorded on the Books of Bowen Company. By
the act of not being recorded on the books of Bowen Company,
it n1isstates the books of Bowen Company to the extent of
understating the liability. to the insuTance carrier which has
been referred to as GlolJe on tl1e one hand and understates, had
it been properly recorded either cash on hand on the other
hand.
page 437

~

1\ir. Baker: If the Court please, so we won't take a lot of
tilne, can we agree that all of the objection made bvCourt: Yes sir.
"'
1\fr. Baker : By counselCourt : All tha.t still applies.
Mr. Baker: ·In regard to the 1956 summary apply equally
to· those that apply to the 1957 summaryf
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Court : Yes sir.
By Mr. Garnett:
Q. Now you have stated there was some $12,page 438 ~ 000.00 odd dollars received and deposited in 1957
fro1n the CRT but not recorded. Ilowever, isn't it
true that you do have some carry-over at the top of the
page?
A. Yes, sir.
Q. From 1956 which is shown as recorded but not received?
A. Yes sir, that's reflected-that's reflected right up in the
beg-inning. That's $6,446.20. They're the three checks of
course that were not recorded in 1956 that I covered and has
now been recorded in 1957.
Q. All right, sir. Now so what is the status of the understated liability or unrecorded checks at. this time?
A. The aggregate amount and cumulative figure is $12,749.61.
Q. ~Iaybe you tnisunderstood. What would be the aggregate
for 1957 then f
A. l 'II have to subtract the two.
Cou~t : He just gave us $12,700lVIr.IGarnett: That's cumulative.

A. For the total mnount in 19-applicable to 1957 would

be

$6,~03.41.

Mr. ,Baker: 'Vha t was that last figure?
A. Forty-one cents.
Court: $6,303.41. Is that correct?
A .. Yes, sir.
1,

page 439

~

By lVIr. Garnett:
Q. Now J\{r. Freen1an, let's assmne that these
items that you have referred to a.s having been received. deposited and not recorded in the year 1957 had actually been
recorded in the cash receipts journal during the year 1957.
What ~effect, if any, '''"ould that have had on tl1e books of
Bowen Company?
A. Well, as I said earlier that would very definitely, by the
not re~ording of these items received would understate the
!

I

I
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called for cash on hand and understate the liability to the
insurance carrier.
Q. Would that or not indicate in layn1an 's language a
shortage of that much cash in the books 1
A. Yes sir, becauseJ\{r. Baker: The same objection.
A. Because the books did not relate this amount.
Mr. Baker: It was actually received.
Court : I don't think you can let him pass on that. I can
understand that would be a shortage on it tnyself. I don't
want him to pass on the question you just stated. That would
be a shortage. Let him say it. Just ask him what would that
indicate to you or something like that.
J\{r. Garnett: I did.
page 440 ~ 1\'Ir. Baker: :Niy objection, if the Court please,
I never really stated the full objection, is twofold. I object to the question as being leading and I object
to the question further as calling for the expression of an
opinion by this witness which is the proper functionCourt: Of the Court.
1\h·. Garnett: The Court has already ruled it's his opinion.
Court: Anything else f
. J\,Ir. Garnett: I don't know exactly how to ask the question.
Court: I 'n1 going to adjourn now until 1\londay tnorning·.
J\ir. Garnett: You want to finish this one here? It would
be one or two more questions.
Court: You got some more-in '57'?
J\l[r. Garnett: I want to ask him this. V·-.7 as-the cash
account in balance at the end of 1957? I don't know whetl1er
I n1ake myself clear to you and that's why I'n1 trying to g-et
this thing over without-not being an accountant.
Court: That's the same thing you asked him
page 441 ~ before.
Mr. Garnett: That was in reference to 1956.
A. The cash account is not stated correctlv on the hooks
because there have been checks received that" have not lwen
recorded in the books. Therefore, if they have not been rrcorded, the cash is understated or it is short.
J\fr. Baker: If .the Court please, I don't think the answer is
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responsive to the question. The question was whether or
not the cash account was in balance and I take it this witness
is supposed to be testifying from the books whether or not
the cash account was in balance as of the close of 1957.
Court : \V ell, were the books in balance in 1957 1

A. Yes: sir.
Court:

Thev were.

~Ir. Baker:· The answer is, ''yes"1

A. From the sum of debits and credits, the books were
in balance
~Ir~

Baker: I object to the question.
Court: I 'n1 g-oing to giYe him a chance to explain that.
State the re1nainder of it; explain it any way yon want.
pa_~;e

442 ~
A. As I said, the hooks were in balance fron1
;
the times that had been rerordecl but here we have
third iparty checks and so forth that have not heen recorded
that we show that have not been recorded in the hooks. Now
had they been properly recorded in the hooks, the cash account I would be hnproperly stated as it is because it should
be more cash there than what the hooks state.
I

Col{rt: All right.
Baker: Bnt the answo1' still was the cash account!::; in
the books as sta terl was in balance, is that the answer ·y
lVIr.i Garnett: As l'efected by the books. That's what I
am t&lking about. Let me straigl1ten it up this way.
Court: lie answcr0d it. Tie said as reflected by the
books were .in balance hut if they were properly entererl in
the books, they woul<l not have bern.
~fr~

1

By 1\fr. Garnett:
Q. Is that correct?
A. Yes, sir.
Q. If they had all been recorded in 1957, tlwse checks-the
cash ~ccount would not have been in balance, is that correct ?
'
A. That is correct.
pag·e ~43 ~ Q. And from an exmnination desig11ed to close
the books and prepare the tax staten1ent at the
end of 1957, frmn that type of an examination, would this
short~ge have been revealed 1
i

I
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A. No sir, it would not.
~Ir. Garnett: All right sir, that's all I want to ask him
about the 1957 at this time, ,J ndge.
Court: All right. Be lwre 10 :fY.) o'clock Monday 1norning.

•
page 445 ~

•

•

•

(~h·. Fremnan then resumed his seat in the witness chair).

By ~Ir. G.arnett:
Q. ~Ir. Freeman, when we adjourned on Saturday we were
discussing the book transactions relative to the CRT, the insurance account, which would be the Globe account and we had
been through I believe the years 1956 and 1957. In order to
recapitulate a bit, to better understand where we are, I wonder if you would refer hack to your work sheet ·of the year
1957, starting with check number 4829 which would be identification 58. 4652-which would be identification number 54.
A. Fifty what, sir Y
Q. 54.
Court: 4652 would be what, Mr. Garnett Y
Garnett: "\¥ ould be-check identified as number 54.
Court: 54. ~Phat's right.
1\[r. Baker: May I inquire, sir, so I'H be able to tie it in
also, if the checks which you are now referring to are the
ehecks with regard to which the witness testified were received
in the year 1957 and not deposited in that year¥
·
Mr Garnett: They 'vere deposited in that year .
~Ir.

•
page 446

•

•

•

~

•

1\lr. Baker: I 111ean not posted in t11e books in
that year.
~ir. Garnett: That's right.
Mr. Baker: And are we now to proceed whether they were
not posted and were posted in '58 Y
}tfr. Garnett: Yes.
1\Ir. Baker: I understand.

A. 1\tfay I have the cash receipts journal T
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By 1Yir. Garnett:
Q. Mr. Fremuan, you have heretofore pointed out these
entries in that cash receipts journal. I would suggest for the
sake of brevity you just reoutline, if you will, from your work
sheet lhe.re these entries which have been heretofore pointed
out and then we 'II go into the year 1958 at which time I would
appreciate if you would continue to point out each entry in the
cash receipts journal.
A. All right, sir. Tl1e first item is check number 4652 drawn
on September 27, 1957; paid by the bank on October the 2nd,
1957 in the an1ount of $1154.07. This item was not recorded in
the r~cords in any place. in 1957. This is identification number 54.
Q. All right, sir. Now you can skip '55, '56 and '57 and come
down j to '58, which will be check number 4829. Excuse me.
'Vould you explain that number 4739, which would
page M7 ~ be number 56f
I
A. 47391
Q. Yes.
1

Co11;rt:
is- i

The amount of the check he's already testified to

A. Check number 4739, dated on October 16, 1957 paid by
the bank on October 21, 1957 in the amount of $3,738.01. In
cash teceipts page number 74, on October 31, 1957 is an
amourtt entered as credited to CRT and cash received, $2,649.00~

Court: 'Y"hat does that show on the records as cash received!¥
I

A. Yes sir, and credited to CRT in the amount of only $2,649.00\even.
Court : All right.
I

A. An amount entered on OR cash receipts page number
seven, i under date of January 31, 1958 is recorded $1,089.01.
The sum of these two, the $2,649.00 and the $1,089.01 will
total the amount reflected in this check of $3, 738.01.
II

By Mr~ Garnett:
Q. ~ow if you will, come down to number 4829.
A. Oheck number 4829, dated November 13, 1957, paid by
the bapk on November 22, 1957 in the amount of $1,040.69.
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No amount is recorded in the books in the year 1957 for this
amount. This is identification number 58. Check
page 448 ~ number 4837, dated November 14, 1957, paid by
the bank on November 22, 1957, in the amount of
$1,182.67. No amount has been recorded in the records as having cash been received or credit given to CRT during 1957 for
this amount. This says identification number 59. Check number 4842, drawn on November 18, 1957, paid by the bank on
November 22, 1957 in the amount of $3,612.39..There again I
point out that there has been ·one-there had been a check or
checks of $3,612.39. There have been more received from the
CRT than the amount entered in the records. Therefore, this
is an open ite.m and there's one shy at this point of $3,612.39
not recorded in 1957. This is identification number 60. Check
number 4919, on December the lOth, 1957, paid by the bank on
December the 17th, 1957 in the amount of $1,058.39. That has
not been recorded as cash nor credit given to CRT on the
records in 1957. This is identification number 61. Check number 4942, dated December the 19th, 1957, paid by the bank on
December the 23rd, 1957 in the mnount of $3,612.39. I again
refer that this is the-where several checks are coming in
with the same amount, not recorded in the records in 1957.
This is identification number 62.
Q. Mr. Freeman, now what is the effect, if any, of the-let
me ask you this first. These checks that you have listed on
Saturday and some today that haven't been received, now
were they deposited in the bank account of Bowen
page 449 ~ Con1pany?
A. Yes sir.
Q. Now 'vhat is the effect then of the deposit of these checks
in Bowen Company and in the year 1957-in the Bowen Company account of 1957 and yet not being reflected as having
been received in the cash receipts of Bowen Company for
1957?
A. Well, the cash}fr. Baker: tT ust a minute, if the Court please.. I '11 try, if
we can, to have just general objections continuing but unlessunless it can be understood that the objections made with regard to the same line of questioning and answers by this
witness with regard to his testimonv a.t the conclusion of the
summary of 1956, that all of those objections are renewed with
regard to the same line of questioning and answers with regard to the year 1957, I '11 restate them.
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Colirt: All right sir, we'll accept them as having been
made. I
Mr.IBaker: It will be understood that all of the objections
made With regard to 1956 are made with regard to the year
1957.
~Ir. Garnett : All right.
page 450 ~ 1\1r. Baker: All right, and tbe exceptions also
to the ruling of the Court continue.
~Ir. Garnett: Now I'll ask the question again.
1

By Mr. Garnett:
Q. Mr. Freeman, what is the effect, if any, of these checks
having been received and deposited in the bank account of
Bowen Company and yet not recorded as having been received
in the! books of Bo,ven Company for the year 1957 7
A. By not recording the sum of $12,000.00 and these items
that are not recorded as I stated Saturday, total $12,749.61.
By ndt recording these in the records, there's an understate:oient of cash and also an understatement of the liabilities
of the ~ompany to the carrier. In this particular case referred
to ear:lier as Globe. By omitting these, the books balance.
There~ore, by putting this much money in the bank account
and nd,t recording it on the books, there. has to have been some
other items.
!

Mr. !Baker: If the Court please, this is an additional objection here. This now is a rationalized conclusion, not even
suggestive of being expert opinion. This is a rationalized argumentative answer.
Court : Do the books show this, reflect this 7
page 451 ~ Mr. Garnett: That's what I am asking him.
I
A. The books reflect this $12,749.61 have been
put into the bank account, have not been recorded on the
books. [f they have been left off of the books and the books are
in bal~nce and this money in the cash, then obviously it's
short Qy this amount because here you have known items in
the ba~k account that are not in the books.
j

I

Mr. Baker: This is the part of this answer to which is objection\ is made. This witness is competent to testify to what
the bobks reflect but the obvious conclusions, whatever they
may b~, are conclusions that have to be made by the trier of
the fact in this case, the Court.
Cou1~t: That's right, I understand it.
JYir. ;Baker: And not reasoned argumentative deduc-tions
I
I
i
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by this witness and that's the reason for the objection to this
testimony. I submit it is not admissible .
. J\fr. Garnett: I submit that this gentlmna.n on the witness
stand who qualified here as a Certified Public Accountant and
who personally audited these books, cash audited these books
item by item is competent to testify as to the repage 452 } sult reflected in the books.
Court: Go right ahead.
Mr. Baker: I take it that the objection made by the Defendant by counsel is overruled Y
Court: Overruled at this time.
J\fr. Baker: Note the exception of the Defendant hv counsel
for the additional grounds stated in connection with the objection.
·
By Mr. Gp..rnett:
Q. Now Mr. Freeman, if you would direct your attention
please, to the work sheet there for the year 1958 and your
analysis of the Citizens Rapid Transit account and the check
received in that connectionA. Under date of January 31, 1958 as reflected on cash receipts page number seven, there is reflected a receipt of cash
or check in the amount of $3,612.39 to the credit of CRT and
we have no check from CRT. This is one of the 1957 items
previously referred to.
Mr. Garnett: Your Honor, at this point I neglected to do
this in the beginning of Mr. Freeman's testimony. I would like
for the record to show that although Mr. Freeman is and has
been testifying from the work sheet which he made, that he
is also pointing out each item in the cash receipts
page 453 } journal of Bowen Company.
Court: The books of the Court. That's all
right.
Mr. Baker: If the Court please, if the record is to show
that, then we're going to delay to make these answers a little
longer in the opinion of counsel for the Defendant because the
-it's obvious to counsel here watching the witness testify
that the major portion of his testimony that is going into this
record is coming from a-what appears to be a penciled work
sheet and a whole sheaf of notes and the only part of his
testimony that's coming from the book themselves, when he
leaves over here and points to the books and reads the date.
Court: You may examine him about that, sir.
Mr. Baker: The only thing that my point at this time, if
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the Court please, is that if the record is to disclose that he is
referdng to these books for his te.stimony, then in.each and
every :answer he gives he should specify what part is coming
from the books and what part is coming from his own work
sheet. OtherwiE;e,page 454 ~ Court: I 'II let you •cross examine him on that.
1\'Ir. Baker: The impression of the record, if
the Court please, will be he's giving a.ll of his testimony from
the bQoks which is not true as any of us can see.
Court: I'll let you cross examine him on that.
By M1'. Garnett:
Q. All right.
A. Vnder date of January 31, 1958 as reflected on cash receipts ipage number seven, appears the receipt and credit to
CRT in the amount of $1,154.07. This is another item that was
previously referred to at the end of 1957. Under date of January 3], 1958 per cash receipts pa.ge number seven, appears
the receipt and credit to CR-T in the a1noun.t of $1,040.69.
Again,: one of the items referred to in the end of 1957. Under
date of January 31, 1958, cash receipts page number seven,
appears the receipt and credit to CRT in the amount of
$1,089.01. This was the amount referred to as part of check
numbet· 4739 at the end of 1957. Under date of February 28,
1958 as reflected on cash receipts page number 15, appears
the reqeipt, credit to CRT in the amount of $3,612.39. Again,
one of ith2 iten1s referred t<> at the end of 1957. Under date of
February 28, 1958 appearing on cash receipts page number
15, appears the receipt and credit to the CRT in
page 455 ~ the amount of $1,182.67.
Q. When was that check paid by the bank 1
A. 1fovember 22, 1957.
Q. It appeared <>n the books in February 28 7
A. Yes sir. Under date of February 28, 1958 as reflected on
cash r~ceipts page number 15, is the receipt and credit to CRT
of $1,058.39.
Q. 'Vhen was that paid by the bank, J\fr. Freeman?
A. J::)ecember the 17th, 1957.
Q. ~11 right, sir.
A. Check number 5031, dated January 16, 1958, paid by the
bank or February the 3rd, 1958 in the .amount of $1,215.01.
Under date of March 31, 1958 as reflected on cash receipts,
page number 22, is the reeord of receipt from CRT and credit
to CRT of $1,215.02. Now that record of receipt and credit
is one cent-recorded as being one· cent higher than the check
1
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and the an1ount that was deposited. This is identification number 63. Check number 5013, dated January 9, 1958, paid by the
bank January 15, 1958, in the amount of $1,096.14. Under date
of l\1:arch 31, 1958 as appearing on cash receipts page number
22, appears the receipt and credit to CRT, the amount of $1,096.14. This is identication number 64. Check number 5032,
dated January 16, 1958, paid by the bank February the 3rd
1958 in the amount of $3,612.39. Under date of March 14, 1958
as reflected on cash receipts page number 20, appage 456 ~ pears the receipt and credit to CRT in the amount
of $3,612.39. This is identification number 65.
Check number 5118, drawn on February 10, 1958 paid by the
bank February 28, 1958, in the amount of $1,041.71. Under
date of April30, 1958 as reflected on cash receipts page number 29 appears the receipt and credit to CRT in the amount of
$1,954.14.
Q. There again, Mr. Freeman, was there anything in the
books of Bowen Company from February the lOth, 1958 to
April 30, 1958, some two months-two and a half months that
would reflect that they had received this check from CRT.
A. No sir.
Q. Pardon f I didn't get your answer.
A. No sir.
}.ifr. Baker: If the Court please, we don't want interfere
materially. Could we have. a moment to examine this entry
before the witness proceeds so that we can be prepared on this
particular point. Do you have any objection,
}.1:r. Garnett: I didn't hear you.
~1r. Baker: I said I have no desire to interrupt or interfere but it's voluminous and our accountant has called our
attention to this particular item. Could we have a moment to
look at this particular one iten1 T
Court: Yes sir.
page 457

~

By l.VIr. Garnett:
Q. All right now, l\1:r. l~reeman. Let's trare fhat
one again if there's any question about it.
A. In detail Y
Q. "\\Tell, as I understand it, the check was for $1,041.71 Y
A. Right.
Q. According to this sheet here, April 30, 1958, cash receipts journal page 29.
A. That is correct, sir.
·Q. Does that appear on that?
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A. Yes sir. The amount recorded in the cash receipts journal under date of April 30, 1958 on cash receipts page number
25-29, excuse me, appears the receipt and the credit to the
CRT account of $1,954.14.
Court: $1,900--Mr. Garnett: Wait a minute. I've got my figures mixed
up here. I can't quite follow it.
By Mr. Garnett:
Q. As I understand, we're talking about the $1,041.71 item.
Now on page 29, you said there appeared another figure.
That's what IA. Yes, sir, it appears a total of $1,954.14.
Q.. How does thatCourt : Nineteen hundred.
page 458 ~ By Mr. Garnett:
Q. How does that follow from $1,041.71?
A. The amount of the check here of $1,041.71 and if the
mnount of the check, the differe-nce between the amount of the
check I and the mnount recorded in the journal, it's $912.43.
There, will be reference to this $912.43 down the line as I an1
crossihg-as I am coming down the line.
Q. All right, sir.
A. This is identification number 66. Check nun1ber 5120.
Court: May I interrupt you a moment. This one you gave
me, '58, one thousand forty-one seventy-one was recorded at
that time1
A. At that thne, your T-Ionor, the amount reeorded in the
journal is $1,954.14.
I
I

By Mr. Garnett:
Q. In order to clear that up right now, why don't we just
slip down and do that, 1\lr. Freeman. Would that be inconvenient?
A. Well, the next item I see, picking up, is under date of
April 30, of course 1958 on cash receipts page number 29,
picking up the difference which is $912.43 but in reviewing
across, I see that in March the 12th, 1958 a check was drawn
that W;as cashed by the bank on March 31, a check was in the
amou~t of $912.43.
I

I
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page 459
· .

~

Mr. Baker: I missed part of that. Did he say
this <1heck was cashed by the bank Y

A. No, no.
Mr. Baker: I A. That was paid by the bank. If I used the expression,
"cashed" I'm sorry. Thank you, Mr. Baker.
Court: Paid by the bank.
By Mr. Garnett:
Q. All right sir, let's proceed.
A. Check number 1120, dated February the lOth, 1958,
paid by the bank on February 28, 1958, in the amount of $1,214.60. Under date of ~fay 30, 1958 appearing on cash receipts
page number 36 appears the receipt of cash and credit to CRT
of $1,214.60. This is identification number under-this identifi.ca tion number 67. Check number 5128, dated February the
12th, 1958, paid by the bank February the 28th, 1958, in the
amount of $3,612.39. Under date of April 15, 1958 per cash
receipts, page number 26, appears the receipt of cash and
credit to CRT of $3,612.39.
Q. Now ~ir. Freeman, let n1e ask you this. Is there any
reason in that book reflecte.d why this check which was paid
on the 28th of February and recorded on April15, on page 26
should have been recorded ahend, so far ahead of the-of t.he
one right above of-paid on 2-28, recorded on page 29. Tha.t
would be identification number 66 and 68, I'm
page 460 ~ talking about. Any reason for that?
A. No sir.
~fr. Baker: If the Court please, I wonder if the record
could show that the amount ·of this check-I think it does, and
that it is one of the recurring checks in identical an1ount.
1\{r. Garnett: That's correct.

A. This is identification number 68. Check number 5212,
dated March the 12th, 1958, paid by the bank on March the
31st; 1958, in the amount of $912.43. This is the amount under
date of April 30, 1958 as reflected on cash receipts page number 29 that was referred to earlier of $912.43. It's involved in
the amount that is listed as received and credited to CRT in
the amount of $1,954.14. Now the sum of this check, 5212 and
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the c~eck number 5118 will equal the an1ount of receipt of
money from CRT and credit to the CRT account. This is identification nun1berBy ~Ir. Garnett:
Q. Nineteen fifty-four fourteen. Is that right?
A. Yes sir. In the total of $1,954.14. This is identification
number 69. Check number 5226, under date of March 13, 1958,
paid by the bank on March 17, 1958 in the amount of $3,612.39.
Under date of May 30, 1958 as appearing on cash receipts
page nu1nher 36, appears the receipt of check and credit
to the CRT in the. amount of $3,612.39. This is
page 461 ~ identification number 70. Check number 523~
pardon me. 5235, drawn on March the 24th, 1958,
paid by the bank on March 31, 1958 in the amount of $1,196.39.
Under date of ~iay 30, 1958 as reflected on cash receipts page
number 36 appears the receipt of check, credit to CRT in the
amount of $1,196.39. This is identification number 71. Check
number 5309, drawn on April the lOth, 1958, paid by the bank
on April 29, 1958 in the amount of $1,018.60. Under date of
April--7-Court: 'Vhat 's that number again Y
I
I

A. This one? Identification number 72, sir. This is under
date of April 25, 1958 as reflected on cash receipts page number 28' appears the receipt of check and credit to CRT in the
amount of $1,018.60. As I stated, this is identification number
72.
By 1\ir~ Garnett :
Q. I take it here that here's a check paid by the bank on
April 29, which is re.corded on page 28 of the journal whereas
the ite:m number-identification number 67 was paid on the
28th is\ recorded on page 36 of the journal?
A. Sir?
Q. Eight pages later 1
A. I don 't-I cannot go by identification number without
tracing back through each of them. Could you give me possibly the check number that corresponds with the identification
I
number?
.
page 462 ~ Q. What I am talking about is you've testified
.
that check number 5309 appears in the journal
paid on the 29th f
A. That is correct, sir.
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Q. Of April. It appears in the journal on the 25th, page 28.
A. That is correct.
Q. Whereas one fifty-one twenty which was paid on the
28th does not appear in the journal until May 30, on page 36.
Is that correctY
A. That is correct, sir.
Q. All right, sir.
A. Che·e.k number 5345, was drawn on April 26, 1958, paid
by the bank on April the 29, 1958, in the amount of $1,219.50.
Under date of April26, 1958 as reflected on cash receipts page
number 28 appears the receipt of check and credit to CRT in
the amount of $1,219.50. This is identification number 73.
Court:

Three days before the bank cashed. it Y

A. Yes, sir. Check number 5325, drawn on A.pril the 15th,
1958, paid by the bank on April 21, 1958, in the amount of $3,612.39. This item or an item similar to it has neve.r been recorded in the record and there again I refer to the fact that we
wind up having one more receipt of-of one check of $3,612.39
in excess of the number of items, similar items
page 463 ~ appearing in the records of Bowen Company. This
is identification numberCourt: No re.cord of that at allY
A. No sir. This is identification number 74. Check number
5407, dated 1\fay the 8th, 1958, paid by the bank on May the
12th, 1958 in the amount of $1,114.56. Under date of May 30,
1958 as reflected on cash receipts page number 36 appears the
receipt of check and credit to CRT in the amount of $1,114.56.
This is identification numbe.r 75. Check number 5433, dated
May 20, 1958, paid by the bank on May 28, 1958 in the amount
of $2,445.09. Under date ·of-under date of July 28, 1958 as reflected on cash receipts page number 45 appears a credit of
$1,214.14. Now on page 48, under a date that is listed as the
28th-30th of Aug-ust, 1958, under cash receipts page number
48, appears the receipt and credit of $1,230.95. Now the. sum of
the amount referred to on page 45, plus the amount now referred to on page 48, will equal $2,445.09. The sum of the check
that I have just referred to which is identification number 76.
Check number 5441, date.d May 24, 1958, paid by the bank on
May 28, 1958 in the amount of $9,285.04. Appearing under
date of-appearing under date of May 30, 1958 as reflected on
cash receipts page number 36 appears four different amounts
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which: I will give individually, totaling $9,285.04. There is an
amount recorded as having been received, $2,000.00 even under that date. There is an amount recorded in the
page 464 ~ amount of $2,294.00 even, under that date. There
is an amount recorded of $4,603.62 under that date
and an an1ount of $387.42. The sum of .those four items that
are reflected as being received and credited to the CRT account total $9,285.04..This is identification number 77. Check
number 5439, dated May 23, 1958, paid by the bank on May the
28th, 1958 in the amount of $6,792.61. There is no amount recorded in the books of Bowen Company for this amount.
Q. Now you say then that-that check for the year 1958
'vas not reflected in the book of Bowen Gmnpany as having
been r·eceived?
A. That is correct, sir.
1

I

Court: Any place, none at any place Y
I

I

A. No sir. That is1\fr. Baker: \Yell, if the Court please, the Court just asked
a que~tion of the witness which the Court has a perfect right
to do ~ut I take it that-the question and the witness' answer
was '~ith reference to the period covered by this witness'
exan1ina.tion of the hooks f
Coutt: That's the reason I asked him.
1:

A. Yes sir.
1\fr. Baker: I understand that. So that the record may be
clear, I take it the witness does not testify that
page 465 } they have not been posted in the books during
some period not covered by his audit subsequent
to the cut-off period of his audit.
Court : I 'lllet you examine him.
l\fr. Ga rnett: \V ell, I'm referring to, your Honor as the
time-the period which we are concerned with when Mrs.
vVebb was connected with the firm.
Court: Yes sir.
Mr. Garnett: And you find that during that period it was
not recbrded, is that correct T
A. 11hat is correct. In the normal course. Now there has
been of course since-and I don't re.call the exact date, recorded! in the books without referring to the books but an
1

1,
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overall entry was made to record these unrecorded items to
reflect the true liability to Globe and to reflect tl1e shortage
of course in closing out the hooks. I believe a journal entry
was made and I'm referring from memory now and I'd have
to go back to the books but I believe they made a journal entry
and referred that back to a date of December 31, 1958 but was
not recorded in their cash receipts journal or anything. It was
made by a journal entry to record.
Court: Not in the cash receipts?
A. The liability to the Globe and then the cash shortage on
their records. There is an entry on their books
page 466 ~ today reflecting the cash shortage and true liability to Globe because that has been paid off.
Mr. Baker: If the Court please, this was rather a rambling
answer. I take it the answer, as I understand, it was in a
period not covered by this witness' audit. It's his understanding that the receipt of this cheek has been posted to the books
by someone, is that correct'
A. Yes, sir.
~fr.

Baker: Is that correct Y

A. Yes sir.
Court: Say it out loud so we can hear it.
A. Yes sir, that's what I just said.
Court: I want the Re.porter to get it.
A. Yes sir. This is identification number 78. Check number
5491, dated June 9, 1958, paid by the bank on June the 17th,
1958 in the amount of $1,139.96. Under date of June 9, 1958, on
cash receipts page number 39 appears the receipt of check and
credit to CRT, the amount of $1,139.96. This is identification
number 79. Check number 5524, dated June 20, 1958, paid by
the bank on July 1, 1958 in the amount of $5,198.39. Under
date of .June 30, 1958 as reflected on cash receipts, page number 43, appears the record of receipt of check
page 467 ~ from CRT and credit to their account of $5,202.50.
This is a difference of $4.11 from the check. The
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I

amour~.t deposited in the account was $5,198.39. This is identification number 80. Check number 5538, dated June the 26,
1958, paid by the bank on July 1, 1958, in the amount of $2,320.74. Under date of-under date of September 30, 1958 as
reflected on cash re(•eipts, page number 51 appears the record
of receipt of check from CRT and credit to their account, the
amount of $1,197.40. Under date of June 30, 1958 as reflected
on cash receipts page nun1ber 43 appears the receipt of, and
credit to the CRT account, the amount of $1,123.34. Now the
sum of those two i terns, the one recorded in June on page 43,
nud the one recorded in September of 1958 per page 51, the
sum of those two items equal the amount of this check which
is $2,320.74. This is identification number 81. Check number
5594, dated July 10, 1958, paid by the bank July 30, 1958 in the
amount of $1,066.04. Under date of July 28, 1958 as reflected
on cash receipts page number 45, appears the receipt and
credit to CRT of $1,066.04. This is identification number 82.
Check ~un1ber 5622, dated July 23, 1958, paid by the bank on
August 8, 1958, in the amount of $5,201.13. Under date of July
28, 195:8 as reflected on cash receipts page number 45 appears
the receipt and credit to CR·T of $5,201.13. This is identification number 83. Check number 5664, under date of August the
4th, 1958, paid by the bank on August the 8th, 1958
page 468 ~ in the amount of $1,223.31. Under date of October
~.
30, 1958 as reflected on cash receipts page number
53 app~ars the receipt and credit, CRT, $1,223.31. This identification number 84.
!

By Mr .l Garnett :
Q. I~ it anywhere in the books reflected between August and
October 30, that that money had in fact been received by CRT,
from CRT?
A.. N:o sir, no record in the books during that period of time.
Check nun1ber 5694, under date of August 11, 1958, paid by
the ban)r on August 14, 1958 in the amount of $1,110.08. Under
date or; A.ngust 14-Aug·ust 14, 1958 as recorded in cash receipts page number 48 appears the receipt of the check and
credit, ORT, in the amount of $1,110.08. This is identification
nunlbDti 85.
Q. Iqentification number what?
A. Identification number 85. Check number 5717, drawn on
Augusti the 14th, 1958; paid by the bank on August the 14,
1958 in: the amount of $5,201.13. Under the date of August
28-30, 1958 as reflected on cash receipts page number 48 ap-
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pears the receipt of check and credit to CRT, $5,201.13. This
isCourt: Is that on the. same basis you had the same 28-307
A. Yes sir, it is cash receipts page number 48.
Court: All right, sir.
page 469 }

A. That was referred to back in check number
5433, sir. This is identification number 86. Check
number 5734, dated August the 20, 1958; paid by the bank on
September the 11th, 1958 in the amount of $1,211.76. Under
date of November the 21st, 1958 as refle.cted on cash receipts
page nu1nber 54 appears the receipt and credit to CRT in the
amount of $1,211. 76. This is identification number 87. Check
number 5830, dated September the 16th, 1958; paid by the
bank on September the 30th, 1958 in the amount of $1,070.74.
Court : One thousand what now Y
A. $1,070.74.
Court: I have it.
A. Under date of-under date of Septen1ber the 30, 1958
as reflected on cash receipts page number 51, appears the
receipt of check and credit to CRT, the amount of $1,070.74.
This is identification check number 88. Check number 5837,
under date of September the 22nd, 1958; paid by the bank on
September the 30th, 1958 in the amount of $5,213.26. Under
date of September the 30th, 1958 as reflected on cash receipts
page number 51 appears the receipt of check and credit to
CRT. The amount of $5,201.13. That is $12.13 difference than
the check. The amount deposited to the. bank was $5,213.26.
This is identification number 89. Check number 5835, dated
September the 22nd, 1958, paid by the bank on September 30,
1958 in the amount of $12,040.17. Under date of
page 470 } December 30, 1958 as reflected on cash receipts
page number 57 appe.ars the receipt of check and
credit to CRT, the amount of $1,240.17. This is identification
number90.
Court: 907
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A. ¥es sir, 90. Check number 5915, dated October the lOth,
1958; Ipaid by the bank on October 30, 1958 in the amount of
$1,139.37. Under date of October the 30th, 1958 as reflected on
cash r,eceipts page number 53 appears the receipt of check and
credit to CRT; the amount of $1,139.37. This is identification
number 91. Check number 5923, dated October the 13th, 1958;
paid by the bank October the 30th, 1958 in the amount of $5,201.13. Under date of October the 30th, 1958, cash receipts
page nu1nber 53 appears the receipt of check and credit to
CRT; the amount of $5,201.13. This identification number 92.
Check number 5930, dated October the. 15, 1958; paid by the
bank on October the 30th, 1958 in the amount of $1,142.35.
There· is no amount recorded on the records for this check.
This i~entification number 93. Check number 6034, dated Novemb~r the 17th, 1958; paid by the bank November 21, 1958 in
the amount of $1,183.25. Under date of November 21, 1958 as
reflected on cash receipts page nnn1ber 54 appears the receipt
and credit to CRT; the amount of $1,183.25. This is identification number 94. Check number 6047, dated November 21,
1958; paid by the bank on November 21, 1958 in the amount of
$5,198.03. Under date of November 21, 1958 as
page 471 ~ reflected on cash receipts page number 54 appears
receipt of check and credit to CRT of $5,201.13.
That differs with this eheck in the an1ount of $3.10. The amount
actually deposited 'vas $5,198.03. This is identification number
95. Ch:eck nun1ber 6060, dated Noven1ber 26, 1958; paid by the
hank on December the 12th-pardon me, December the lOth,
1958 ih t.he amount of $1,124.56. This item has not been recorded in the records. This is identification number 96. Check
nun1ber 6115, dated December the 9th, 1958; paid by the bank
on Dece1nber the 31st, 1958 in the amount of $1,105.17. Under
date o£ Decen1ber the 30th, 1958 as reflected on cash receipts
page nuinber 57, appears the receipt and credit to CRT; the
amotuit of $1,105.17. This is identification number 97. Check
number 6153, dated December the 23rd, 1958; paid by the bank
on December 31, 1958 in the amount of $5,201.13. Under date.
of Dedernber the 30th, 1958 as reflected on cash receipts page
nun1b~r 57, appears the receipt and credit to CRT of $5,201.13.
This if; identification Inunber 98.
I

I

By MJi. Garnett:
Q. Now ~Ir. Freeman, now does that complete the transactions for the years 1956, '57 and '58 relative to this Citizens
Rapid) Transit account
A. That is correct, sir.

I
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Q. All

ri~!·ht,

sir. Now-at the end of 1958, tlw year 1958,
do you find that all of the checks which were repage 472 ~ ceived and deposited-received from CRT and deposited in the Bowen Company account were recorded as having been re.cei ved in the books of Bowen Company~

A. No sir, they were not. If you recall, in reviewing down,
there were four items; one check number 5439 in the amount
of $6,792.61 that ·had been received but had not been recorded
on the Bowen Company records in '58. The amount of $1,142.35, which was check number 5930. The amount of $1,124.56,
which was check number 60, 6060, and the amount of $3,612.39
and there again I refer again to the fact that there l1as been
one more received frmn CRT than recorded on the books of
Bowen Company which I refer to here as cheek nmnber 5325.
The sum of those. four itemsCourt : 5,325?
A. Pardon?
Court: Five thousand three hundred twenty-five?
A. Yes sir. That is correct, sir. The sum of those four checks
are $12,671.91 wl1ich represents the total shortage of recording of CRT checks or non recording of CRT cl1ecks on the
books of Bowen Company.
Mr. Baker: Do I understand the 'vitness has withdrawn
his shortage from hisA. No, I did not. I said there was a shortage but. that these
cl1ecks were not recorded.
page 473

~

Mr. Baker: Not intending to reflect by your
answer any shortage except failure to record, is
that correct, sir?
·
l\fr. Garnett: .Just a moment. l-Ie's not going to cross examine this witness now. The witness testified that the-the omission of the recording of these checks on the booksCourt: These four checks.
Mr. Garnett: Yes sir, of tl1ese checks added to a net shortage of $12,671.91 in that account. That was my understanding
of his answer. 1\Ir. Baker ea.n cross exan1ine him at a later hour
on that answer if he so desires.
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Mr+ Baker: If the Court please, counsel is fully aware of
the privilege of cross examining at a later hour. It was counsel's understanding the witness started to answer and used a
certain expression and then changed and I wanted to make
certain as of now for the purpose of necessary cross examination as to what was the witness' answer.
Court : Read it back.
(At this time the last answer was read to the Court).
1\fr. Baker: The only purpose of counsel's inpag0 474 } quiry whether or not that was a correction of his
answer. Whether the answer was intended to
mean[ a total non recording of CRT checks in that amount. If
that was the answer-that was the purpose of inquiry, if the
Court please.
Court: That's the answer.
~Ir~ Baker: All right.
Court: 1Ve 're going to rely on that.
Mr~ Baker: Yes sir, the state.tnent of interest was it was a
total i of non recording of checks during· the period of that
amotult then. I understand it, sir. Thank you, sir.
I

i

By ~r. Garnett:
Q. '!Now do the books of Bowen Company as of-in regard
to this account at the end of the year 1958 reflect any cash
shortage or not f
I

~Ir~ Baker: 'Vell, if the Court please, before this question is answered I think the witness of necessity should testify
from the books thmnselves. Certainly we object to conclusions
after ~1 testhnony of facts fron1 the books. 'Ve object most
strenuously to any conclusions or opinions being expressed
by tHis witness unless and until the books from which the
i
testimony is given is in evidence.
page i 475 ~ 1\ir. Garnett: Now your Honor, the witness
his testified heretoforeCourt : The books are in evidence. There's no mistaking
that.
~Irl Garnett: He testified he1·etofore he had done a complete cash audit. of the books of Bowen Company for the
years 1956, '57 and '58.
Court: Tha.t 's right.
1\{r~ Garne.tt: And now I 'n1 asking him whether based
uponi his audit the-did the books disclose whether or not
1

I

1

1

I
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there was a cash shortage in reference to these-this account
we have just. been discussing.
Court: Citizens Rapid Transit account.
Mr. Garnett: Yes, sir. At the end of the year 1958.
Mr. Baker: Now, if the Court please, if the question is
whether or not any of these funds were short, then of course
I think the witness, subject to general objections to opinion
evidence is competent to testify based upon what has been
introduced into evidence. That wasn't the quespage 476 ~ tion put to this witness. The question put to this
witness was whether the books reflect any cash
shortage for the year 1958.
(The attorneys for both sides then c<>ntinued theii· argutnent
before the Court).
Court: I'll let you cross examine hin1 on anything- he
said.
1\IIr. Baker: \Vill the Court note the exception of the
Defendant by counsel for the reasons stated to the question,
line of questioning and the answers that is assmnecl will
follow.
Court: Let it go in the record again.
~{r. Baker: This is a different point, if the Court please.
The question is further objected to on the grounds it is leading.
Court: All right, sir. I'm going to take a recess.
lvir. Garnett: I didn't hear that.
Court: It's a leading question he said.
~fr. Garnett: It took him a little while to find out.
(At this time the Court declared a recess after which the
Court reconvened).
page 477

~

Mr. Baker: If the Court please, I don't recall-I know that I objected. I don't recall
whether exception was noted for the record or not prior to
,
the recess.
Court: Please note the exception in the record.
Mr. Baker: If it were, may the record so sl1ow.

By Mr. Garnett:
Q, Now Mr. Freeman, referring back to your audit again,
do the books disclose any discrepancy fron1 July 1, 1958
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through say, February the 6th, 1959 other than this CRT aecountt
A. Yes sir, it did.
Q. .All right sir, can you explain that please, to the Court T
Court: January 1st, '59 to February what now?
Mr. Garnett: July 1st, 1958, your Honor, to February the
6th, 1959.
A. Yes sir. In the examination of the cash receipts from
July 1, 1958 through Fehrua.ry the 5th, 1959 the records
reflected eash and checks from customers.

Mr. Baker: If the Court please-just a minute. I don't
want fu interfere but I think the record should show the witness is now reading from a typed memorandum
page 478 ~ and I would like an opportunity to examine it.
This is not oral testimony he's giving from his
own recollec.tion. I would like to exa1nine the memorandum
from whi~h he's reading.
Court: All right sir, go ahead.
1\fr. Garnett: He's already got it.
1\fr. 1Ba.ker: If you can tell me what it Is, I'll examine
my owh fopy.
lVIr. !Garnett: The men1orandum, if I am not mistaken,
that. he is referring to is a copy of the memorandum which
was attached to the bill of particulars. Is that correct, Mr.
Freemanf
1

;

A. Well~ I don't know wha.t is attached to the bill of particulars.
Mr. Baker: Let me look and see. This is identical with this
( indic~ting) f
A. Yjes.
I

Mr. Baker: All right. I think, if the Court please, that
before Ithe witness is permitted to testify from a written
or typewritten n1emorandum that the memorandum should
be iderttified as to when it was prepared and by whom, if by
this witness or who it was prepared by.
page 479 ~ Court: Is there any question about it not
,
being prepared by hhn V I want to know about
it too. rr'llat 's right.
I

I
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Mr. Baker: I think certainly in a case of this sort, the
witness is periuitted to refer to written memorandum to refresh his memory but I think the 1nemorandun1 itself should
be identified as to what it is, who prepared it and when.
A. Your lionor, I prepared this. I was reading from-I
was refering to a typed copy but I '11 get back to refer to
actual 'handwritten copy.
~Ir. Baker: If it's an identical copy in type of one prepared by the witness in handwriting, I have uo objection to
his testifying fr0111 the typed copy. I want the record to show
when it was prepared and by whon1 and from what sources.
Court: '\7as it prepared by you, sir?

A. It was prepared by me, sir, du1~ing-somethne during
the course of the examination of the records of.Bowen Company. I .don't recall the exact date I made the particular
summarization.
~Ir. Baker: I think, if the Court please, that with such
particularity as it is possible, it is important to determine
'vhen this was prepared.

page 480

~

A. I can say it was prepared-

Mr. Baker: I think it is hnportant to ascertain whether
otl1ers had access to the books or not. I think all this is hnportant before he can testify from it.
Court: Go a bead. Prepared at the tin1e, you started to
say.

A. I prepa.red it sometime during the course of the
examination of t:he records. Sometime in 1960. I don't recall
the exact date, sir.
Court:

Can you give us approximately what date In

1960?
A. Well, it would be sometime fron1 February, '60, through
say, July of '60. Around July 15, son1ewhere in that particular tin1e.

Mr. Baker: All right.
Court: All right, sir.
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1\Ir. Bnker: I think-I think it should be proper, if the
Court please, that the witness also indicate fron1 what source
these :con1pilations were derived.
1\Ir.l Garnett: If you just let nw examine tl1is witness, l\.fr.
Ba.ke1~, I 'Jn going· to show you the source it cmue fron1. I'm
g·oing to lay the groundwork for this testimony.
page 481 ~
l\It·. Baker: If the Court please, I think-I
think it is properCourt: I think he has a right to know what he is testifying fron1.
1\fr., Garnett: Yes sir.
l\fr.: Baker: I think it's proper that the groundwork for
th~ 1n~oper refe1·enee to a n1ei11oraudun1 for purposes of refresbillg his n1c1nory he laid before the witness has testified
fro1n :the 1nemoranclmn, not afterwards and that's all I 'n1
trying to do, if the Con rt please, to ascertain for the Court's
information.
Court: 1-le told yon by whon1 it was prepared nnd when.
l\lr.: Baker: And from what sources.
Court: '\"hat sources.
·
1

By l\Ir. Garnett:
·Q. :Air. Freeman, I would prefer you, if you can, to testify
fron1 ~~·our original worksheet ratlJCr t.hai1 any typewritten
copy so there will be no mistake as to that.
A. ~11 rig·ht sir, I will.
Q. Now I nsk you this. Did yon prepare this in the process
of your audit or the books, c~1sh audit of the books of Bowen
and Cmupany ·~
A. Yes, I did, sir.
page 482 ~
Q. An<l the figures that you have there on your
worksheet, where did you obtain those figures~
A. These figures caine fron1 the reeords of Bowen Company.
The c~sh receipts journal in one pl1ase I'n1 going to and the
bank ~ta.tements of Bowen Co1npany in another phase frmn
va.rio11s records of Bowen C01npany.
Q. During the course of that procedure did you ltave occasio~ to exmnine any deposit slips which 1nay have been in
the bank'A. es. sir, the reconls that were presented as being Bowen
and Con1pany records.

f

Court:

Go ahead.
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By 1\{r. Garnett:
Q. All rig·ht, sir. Now you were starting there to refer
to a typewritten memorandun1. Now if you will just go back
to your. A.. I a1n referring to my typewritten 1uemorandum, the
n1cmorandu1n from nry original.1\lfr. Buker: I want to make it. clear, if it will help the
witness any, my objection is not to his using a. clear typewritten copy. It was-the question of the sourc.e of this Inem'oranclurn in the first place and I want to ntake it clear that
this witness is not being burdened to go back to smnething
less legible hy any objection of counsel for the
pag·e 483 ~ Defendant.
.
1\fr. Garnett: If he wrote it, it ought to be
leg·ible. Go ahead.
A. This coyers the period frmn July 1st, 1958 to February
the 5th, 1958. The cash and checks from customers that were
received and recorded in the cash receipt journal of Bowen
C01npany for this period of time a1uounted to $217,416.85.
The amount deposited in the bank accounts during this period
of thne :U11ounted to $213,462.96. The difference between
those-that which was reC'orded and tha.t 'vhich was deposited
in the bank accounts amounted to $3,953.89. This mnount was
reflected on the books as being cash on hand through January
31, 1959. Of this amount of $3,953.89, two checks totaling
$934.61 ·were properly recorded in the books and was on hand
as indicated by a deposit 1nade on February the 6th, 1959.
Leaving· unaccounted, $3,019.28.

Court: $3,019.28 Y
A. Yes sir. In a deposit to each bank dated February
the: 6th, 1959, there were deposit slips indicating cash and
currency of $3,953.89.

Court:

Three thousand w·hat f

A. $3,953.89.

Court : A II rig·l1t.
By 1\'Ir. Garnett:
Q. Where was that reflected, lVIr. Freeman T By what?
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A. On copies of deposit slips going into two
different bank accounts.
Q. All right. I show you Commonwealth's Exhibit number one and Oonunonwealth's Exhibit Number Two,
and ask you whether or not you have seen these before and if
so, what are they f
A. These are the deposit slips that were purported to be
the rcc.ord~ of Bowen Company and they're the ones that I
have ref~?rence to. This one here is the deposit dated February
the 6, 1959 to the Citizens ~Iarine ~Jefferson Bank. The total
deposit is $3,384.25.
Court: Three hundredpage 1484

~

A. $3,384.25. This is the deposit slip.
By ¥r. Garnett:
Q. Does this deposit slip show it's cash or checks (indicating) y:
A. rrhat deposit slip indicates there v."'as currency of $3,384.00 deposited and twenty-five cents in coin deposited. No
rlwcks deposited.
Court:

That's February

what·~

I

A. (rhe 6th, 1959, sir.

Bv ~Ir. Garnett:
·Q. Now look at Commonwealth's Exhibit Nmnher Two, and
I ask ,you what is that 1
A. This is a deposit to the First National Bank
page 485 ~ of Newport News, dated February the 6th, 1959
·
totaling $569.64, representing· $569.00 of currency
and sixtv-four cents of silver.
Q. Alf right, sir. No'v did you check at the Citizens Marine
.Teffe~son Bank and First National Bank to find the original
of these deposit slips f
A. Yes sir, we did.
Q. -{\ll rigl1t, sir. I hand you here Con1n1onwealth 's Exhibit
NHmh~r Four, and ask you if you have ever seen that and
what is it?
A. This is a deposit slip to the Citizens 1\farine Jefferson
Bank by Bowen Cmnpany, dated on February the 6th, 1959.
Q. What does that reflect?
A. This rf'fleets a deposit of currency of $86.00 and coin
or eighty-nine cents. Reflects "five different checks being
I

I
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deposited. O~e in the an1ount of $391.32. One in the anwnut
of $130.00; one in the amount of $140.17; one in the a1nouut
of $794.44. One in the amount of $1,841.43.
Q. Do you find on that a check in the amount of $143.8a ~
A. No sir, I do not.
Q. All right, sir. Now I hand you Commonwealth's Exhibit Nun1ber Three and ask you if you have ever ~een that
before and if so, what is it~
page 486 ~ . .-\.. This is a deposit to the First National
Bank, Newport Ne'vs, Virginia, to the credit of
Bowen Con1pany. Under date of February 6, 1959. It reflects
currency of $10.00, silver of $1.03, and five different ehecks.
One in the amount of $62.50; one in the amount of $67.50; one
in the ainount of $52.50; one in the mnount of $221.00; one in
the muount of $155.11. The total deposit, $569.64.
Q. Now, do you find on that deposit slip a cheek in the
amount of $145.83!
A. No, sir .
.Mr. Garnett: You do not find that. I '111 returning the
Exhibits to the Clerk's desk.

By Mr. Garnett:
Q. -All right, :Nir. Freenutn. Proceed now to tell us what
you found in connection with these deposits?
Court: 'Vhat, :Mr. Garnett? I didn't hear the question.
l\Ir. Garnett: Oh, I beg your pardon. I asked him, your
Jionor, if he would proceed now to tell us wha.t he found in
the books in connection with these deposits.
A. Well, as I indicated earlier, picking up, t.he.re wasthe books indicated cash on hand of $3,953.89. Appearing in
these two deposits were two checks totaling $934.61.
Q. You identify those Checks Y
page 487 ~ A. I think so, sir, yes sir.
Q. All right, I hand you again Exhibit N umber Three, and Number Four, which, for his Honor's advice
is-Number Three is the deposit in the First National Bank,
the original deposit of $569.64. Number Four, is the Citizens
1\{arine in the sum of thirty-three eighty-four twenty-five,
total Rnd ask you if you can point out on either one of those
deposit slips those two checks which you say the books reflect
were properly recorded and ~rec1it given?
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A. ;Cheek in the an1ount of $140.17 appearing on this deposit! slip, 68-1.
Q. I''Thich deposit slip is that 1
A. This the deposit slip to the Citizens ~Iarine Jefferson
Bank.
Q. All right, sir.
A.. A.nd check appearing as 68-90 in the amount of $794.44.
The sum of those two checks will equal the $934.61.
1

1\Ir. Garnett:

I'm returning the Exhibits to the desk.

Q. All right, sir.
A. '·As I was saying, in a deposit to each of the banks on
Febrpary 6, 1959 there was prepared deposit slips indicating· cash and currency of $3,953.89 hut as r have just covered,
each !deposit contained checks received fron1 custon1ers for
'vhich no entry had been made in the cash receipts
page 488 ~ journal and those were the ones I read down,
the $1,841.43 which has been identified by the bank
to us as being tl1e Newport News Shipbuilding and Dry
Dock Company. The check in the a1nount of $391.32 is J. W.
Atwell; the check of $155.11 is ,Y. R. Payne; the check for
$221.p0, R. T. Cowling; the check of $67.50 of B. P. \Villiams;
the ~heck of $130.00 Betty IIundley; check of $52.50, :Niary
~fcDonald; check of $62.50, L. F. :Morris.
Q. INow, of all the checks that were listed in these two
deposit slips to which you just referred, l\Ir. Freen1an, do I
take it that-let me ask the question this way. "\Vere any of
them, other than the two checks that you have listed as being
properly recorded, recorded in the books of Bowen Con1pany 1
A.~ Not as of this date, sir. They, of course, after .this
event 've·re later recorded on a special sheet by some other
person to give credit to these customers.
Q. II 'm talking about now up through February 6!
A. No sir, no sir. These were not on tl1e books of account.
Q. :Now go ahead and tell us further now just what they
reflected f
A. I The sum of the cheeks that I l1a.ve just writt.en-inst
read \off to you plus an amount of $145.83 from Dunton Fuel
Oil Qon1pany ''rill total $3,067.19. 'Vhen we were on the
audit, we w·ere handed an item representing- a ea.sl1 rereipt
from! a customer. and we traced this and this item had also
1

1

300

Supreme .Court of Appeals of Virginia

Robert L. Freeman.
page 489

not been recorded in the books and this was from
1\:iillie vV. Cobb, in the amount of $12.90. So from
' the customer, indicating to us the customer re-

~

ceipt~Ir.
~Ir.

Baker: If the Court please, I object to this as hearsay.
Garnett: Now your flonor, this-I readily admit is
hearsay at this point. However, rather than interrupt the
testin1ony and have another witness come on the stand just
for the purpose of identifying this, I offer the evidence subject to being properly identified at a la;ter time.
1\!Ir. Baker: I object to its reception at this tUne and
when it ceases to be hearsay, there will be no obje,ction.
~Ir. Garnett: I would be all day long bringing 'vitncsses
in and off the stand.
Court: If he doesn't being· it in, the Court will strike it.
1\ir. Baker: If the Court please, I don't think we can
justify surrendering the rights of this accusedCourt: No sir.
1\ir. Baker : And especially with the rules of evidence
which have been established for the protection of all of us,
not just this lady, 1nerely because it n1ight prepage 490 ~ sent some difficulty to the Comn1onwealth.
Court: That's right. If you insist on it, I '11
make him bring- the 'vitness in. You got one o.ther thingMr. Bnker: The laws are established for your protection
and n1ine, if the Court please, not just this lady.
Court: If he objects to it, I 'lllet you-you '11 have to prove
it first.
1\tir. Garnett: All right. ,Judge, I-I don't mind bringing
the witness in to identify it. Call 1\fr. Mcl\iurran. \Vith the
understanding it is -to be' only for the purposes of identifying
this and cross examination will be limited to that.
Court: All right, sir.
~Ir. Baker: I 'vaive no right or limitations to examination
of any witness put on the stand by tl1e attorney for tl1e
Commonwealth.
1\Ir. Garnett : Now isn't that just ridiculous, Judge. I'm
g·oing to put hhn on for the benefit of the defense so they
can understand what's going on here and taking the case
of chronological order. Now he expects to open this witness
up and completely get off on another subject.
page 491 ~
Court: At this time I'll limit his cross examination to this part.icula.r subject and if he wants him
further, he can call him later. Go ahead.
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Mr. Garnett: Call Mr. ~IcMurran.
lVIf:. Baker: Before you call him, do I understand the
Court is ruling that the witness offered by the Attorney for
the Conunonwealth ean be put on the stand for interrogation
and tilie defense counsel will be limited in cross examination f
Court: I 'n1 not going to per1nit you to examine any
furtlier than is proper because I want to keep this in order.
I have to remember all this, ~Ir. Baker.
lVIr. Baker: I understand that.
Court.: I want that in the reco1·d too.
1\tfr. Garnett: It is my understanding that :Mr. Mcl\furra.n is being called to the stand for the sole purpose of identifying a document. Now-and that this examination will be
lin1i ted to that docurnent.
Court: .And cross examination will be limited to that at
this time.
1\Jlr. Garnett: Yes sir.
page \492 ~
Court: And if he wants hhn further, I '11 have
·
him brought back.
l\1r1 Baker: Let the record show the Defendant by counsel
excepts to the ruling of the Court lhniting counsel for the
defenaaut in cross examination of this witness about to be
offered bv the Con1n1onwealth.
I\Ir. Garnett: You want to leave this witness here while
this i~ going on?
lVf r j Baker: I have no objection.
Court: You want hhn out? You want 1\fr. Freeman out 1
1\fr.! Baker: :Maybe he better step outside the door. It 1nay
have tendency to go beyond what we expect.
1\Ir. 'Garnett: lie's not going to go beyond what I expect.
1

a
I

(At this time 1\fr. Freeman was excluded from the Courtroom.)
1\fr.. Garnett: Now your Honor, not tneaning to go beyond
the field for which this witness is specifically placed on the
stand,l I would, I think, of necessity although it is no surprise
to th«i defense, identify the gentleman on the witness stand
and his connection, if any, with ,V. C. Bowen
page 493 ~ Company. That would not, I take it, enlarge the
sc.ope of cross examination as to this document be~a.use he will he put back on the witness stand.
Cotirt: If he wants him back. I'm going to let him l1ave
him. !
Mr.' Garnett: It isn't any question he wants him back.
1

,

1
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I 'n1 advising the Court I 'n1 going· to put hiln back on the
witness stand.
Court: If he wants hhn back, I'll let hhn do so further.
:Mr. Garnett: I understand that.
~{r. Baker: So we can understand each other, I understand now the attorney for the Cmnmonwealth does intend to
interrogate this witness ·with reg·ard to his position and I
presume the duties attached to that position with Bowen
Company. I fully expect we'll cross examine him with reg·ard to that as well as this document.
~{r. Garnett:
tT udge, I was doing that because I wa.s
afraid that theCourt: Go ahead with whatever v-ou ·want to do. You
may exan1ine him right now.
··
~{r. Garnett: Judge, I do not know why I
page 494 ~ should be cut off. These people have been talking for four days. What I am trying to say is
this. In order to facilitate matters and alleviate any further
objections. I merely want to ask tllis man who he is.
Court: All rig·ht, sir, you may.
J\1r. Garnett: That should not open up any further field
of cross Pxamination.
Court : You tnay go ahead, sir.
~Ir. Garnett: All right.
~fr. Baker: May I see the document?
J\IIr. Garnett: You may see it, J\IIr. Baker, when I'tn ready
to show it to you.

GEORGE l{EITH McMURRAN,
called as a witness by the Commonwealth, being sworn, testified as follows:
DIRECT EXA:hiiNATION.
By Mr. Garnett:
Q. Now will you state your name, please?
A. George Keith McMurran.
Q. "There do you live?
A. 1111 Riverside Drive, Newport News.
Q. Is that the City of Newport News?
page 495 } A. Yes sir.
Q. How long have you lived in tl1e City of Newport News?
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A.: 40 years. My entire life.
Q. I didn't n1ean that to be a.n embarrassing question,
McM;urran.
1

~Ir.

Court : Go ahead.
By 1\fr. Garnett:
·Q. And what is the nature of your business or occupation?
A. I'm an insurance agent.
Q. And is your place of business here in the City of Newport News and if so, what's the na1ne of it?
A. I'm Vice-President and general manager of Bowen Cmupany~ Incorporated.
~II;.

Garnett: And-now l'Ir. Baker, you can see the docu-

nlent
(At this time the document was handed to 1\fr. Baker).
I

~Ir. Ferguson: Your Honor, we'd like to l1ave the original
of this document.
J\II~. Garnett: So would I.
lVII~. Ferguson: This purports •to be smne kind of a copy.
Court: All right. You're entitled to the oripag·e 496 ~ ginal if it can be produced. I don't know whether
it can or not.
1\fr. Garnett: I haven't got it. As soon as I show it to
tl1e witness, I'll ask him if he has it.
~Ir. Baker: If the Oourt please, before it's shown to the
witness I think the record s'hould show the circumstances
under which a document on the printed form of Bowen Company, the original is not available.
·
J\IIr. Garnett: I can tell him why. It's the customer's
receipt.
Mr~ B.'tker: In. the absence of aCourt: The queston is can it be produced, the customer's
receipt. Did you state that?
1\fr~ Garnett: Yes, it is my understanding it is a customer's receipt.
Court: ·The customer has it and you can't get it?
Mr~ Garnett: As far as I know, it's in the hands of the
customer.
Mr~ Baker: If the Court please, there are many reasoris
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for calling for the production of the original. This is illegible,
the initial o-f anypage 497 ~ ~!r. Garnett: Show it to 1\tirs. 'Vebb and ask
her if she denies that's her signature on it.
~Ir. Baker: If the Court please, this photograph or photostat or photocopy whatever it is, is partly illegible and there's
very sound reason or insisting on the production of the original. It is not known what other notations might be on the
original that do not show on this photograph.
Court : I don't know whether it is or is·n 't. I haven't seen
it. I wouldn't know. The reason it can't be produced now,
the customer has it.
1\fr. Baker: If the Court please, the origi11al had to he
in the possession1\fr. Garnett: That's n1y understanding. If I c.an get to
this ·witness, I'll find out whether he has it.
1\{r. Baker: The original had to be in the possession of
whoever took the photographic copy. Otherwise it eouldn 't
have been made.
Court: Is it a carbon or photostatic copy?
1\fr. Baker: This is a pl1otographic copy of some type.
Court: I thought he said it is a carbon
page 498 ~ copy.
l\Ir. Baker: The original had to be in their possession. Ron1e forms of ink don't show up. Of necessity tl1is
had-this had to be in the possession of whoever nla<l~ the
photographic copy.
1\fr. Garnett: I will concede that is certainly true.
Court: I think you'd have to sho,v·
1\i[r. Garnett: I'm going· to try to do it rig·ht now if they'll
let me go ahead.
1\fr. Bnker: Befo·re this is shown to the witness or Hnv of
the date on this photograph or photostat or photocopy is
revealed to the witness, it is our position, if the Court plea~e,
· that. the admissibility of this in evidence is in derogation
of the rules of evidence.
Court: I haven't adn1ittecl it vet.
~{r. Baker: Sir?
~
Court: It hasn't been admitted yet.
1\{r. Baker: I want to make certain it's .understood that
this witness is not to be shown it and not to be furnished any
information purportedly shown by it until it's
page 499 ~ admissibility has been established as an exception to the rules -prohibiting the introduction of
a copy in lieu of the original.
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l\Ir~

Garnett: That's kn absurd statement. f[ow in the
can I show it to the witness and identify it before, after
I offer it. I meanCorlrt: Go ahead with the witness and the Court will rule
on that when the thne comes.
l\Ir~ Garnett: That's ~11 I want to do.
~Ir. BHker: If the Court please, at this titne I '1 ask the
court to instruct the attorney for the Con1monwealth not to
hand this to the witness. i ·
1\:lr. Garnett: I 'n1 goi9g to hand it to him, in the absence
of the instruction.
1
Co"Qrt: Go ahead aucll hand it to hin1. The Court says
hand :it to hin1. If he can't prove where the original is, you
note your exception.
l\1r~ Garnett: Now l\Ir. Tvfcl\[urran, ean you tell me what that
is"!
l\Ir~ Baker: Now if the Court please, I object to hi~ t<'stifying fr01n this copy.
pa:~·e 500 ~
l\Ir. Garnett: 1-re can sa.y w·hether it is a copy
or not and then if it develops it's not admissible,
it's Jl()t admissible. It is o·r is not a copy.
Cotirt: Go ahead and let's find out. No other way for
n1e to) find out.

worl~

I

1

!

By J\t~r. Garnett :
Q. I don't want to lead hin1 now. Do you know what that
is, :Mi·. ~I<' ~furran1
A. This is a copy of a hill which was-I personally made
from a bill that was brought in to me by l\Iillie ,Y. Cobb.
Q. You n1ade that picture yourself?
A. I 1nade the picture myself.
Q. 'Vere there any othe1· notations on fl1e original of that,
that do not appear on t.his 1
I

l\1:r.\ Bnker: If the Court please, I object to this. vVe
have :not y·et established tJ1c unavailability of the original
and I demandOotid: Ask hin1, 1\Ir. Garnett, first, where the original
is. Then you can ask him. Ask him first where the orig·inal
is.
I

By 1\Ir. Garnett :
Q. Po you know where the
I
I

I

ori~;inal

is 1
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A. I assume it's still in the possession of the
Cobbs. I returned it to thmn after I 1nade the
copy.
Q. All right.
A. 'Vhich was their only receipt of having 1nadc payment.

page 501

~

~fr. Garnett: Now, if you wa.nt to send out, ,Judge, see if
we can find where ~filli(l Cobb is.
Court: Do you know where ~lillie Cobh is?

A. I 'n1 not certain, ,Judge. I be lic,·e that
at the Citizens ~iarine ,Jefferson Bnuk.
Court: You think
,Jefferson Bank f

~he 'H

~lw '~

employed

en1ployed n t 1hr Citizens l\farinc

A .. I believe that's true.

Court:

All right.

By 1\fr. Garne.tt:
Q. Now were there any notations on the· original that do
not appear on that, so far as you know 1
~Ir.

Baker: Objection, if the Court please.
Court: I'n1 going to give him the right to show whether
-this carbon copy or photostatic. copy is admissible or not
so let him go ahead. It may not be, if you can produce the
original.
A. As far a.s I can tell, the only .thing that does
not. clearly show on here is the ('Onlplete facsilnile
of the pa.pe·r stmnp. Nothing else, to 1ny knowledg·e, that was on there.

page 502

~

1\fr. Garnett:

You 1nay cross exa1nine hhu.
CROSS EXAl\1INATION.

Bv 1\tlr. Baker:
·Q. Now Mr. Mcl\furran, you cmne into physical possession
of t'he original in your capacity as Vice-President and general
1nanag-er of Bowen Company?
A. Yes, sir.
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Q. And you came into i.t in possession of that in connection
with preparation of the date for this triaH
A. No, sir.
Q. When did you n1alw t !tis copy f
A. The statements and monthly staten1ents were sent out
approxiiuately the 1st of ~Iard1, 1959 for all accounts· receiYable that showed to be outstanding- at that time. This ~lillie
W. Cobb received a bill for $12~90. They produced this receipt
showing that they had paid this 1noncy.
Q. I asked you one question, J\Ir. Thfcl\tiurran. "'hen did you
make ,this copy and I didn '•t ask for a speech.
A. A pproxin1atelyMr. Garnett: I just think that is a Yery unfair ren1ark.
Court: He '11 have to answer the question anyway.
I

page 503

~

By J\fr. Baker:
Q. When did you make this copy?
A. I would say approximately March 5th, 1959.
Q. J\~Iarch what f
A. Approximately 5th, 1959.
Q. ~nd you made a photographic copy by what type of
device?
A. f-rhermofa.x machine and after it was run through, I
attached theQ. Mr. 1\fcl\tiurran, if you ·will limit the answer to my question, my question was simply wha.t type of machine did you
make ithis copy with 1
A. trhermofax machine.
Q. Are you experienced in the use of a Thermofax machine 7
A. Yes, sir.
Q. You arc aware of the fact that there are many types
of ink 'vhich will not copy on a Thermofax machine, are you
not, sir?
A. ~es, sir.
Q. At the tin1e that you made this, did you make it for
the purpose of preserving- a record of this for later use in
the trial?
A. I made a copy of it for the purpose of having a copy
of the receipt, of this particular receipt.
page 504 ~ Q. And the only thing that you were concerned
about at that time was to have a record of something- it.o insure that Mrs. Cobb or 1\Iiss Cobb received credit
for th;is much money, is t.ha.t right 1
1

I
I
I
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A. Yes, sir.
Q. And the extent of your detailed comparison to insure
the exactitude of the copy was limited to that purpose, is that
right, sir¥
A. Yes, sir.
Q. And you're not in a position to say whether this is a
copy of the original in its entirety, are you or not f
A. I examined the two a.t the tin1e.
Q. But you examined them for the sole purpose of making
sure that you had enough information to credit this J\irs.
Oobb with $12.89?
A. That's right.
Q. That was your sole purpose¥
A. That was n1y purpose.
Q. And you did not examine it with the degree of partieularity t'het you would have done had you known at the time
this 'vould be tendered in evidence at the trial, did you?
A. I don't know that I w·ould.
Q. And you're not, on your oath, willing to say that every
notation shown on the original was copied by this
page 505 ~ Thermofax machine, are you?
A. As far as I know, everytl1ing was.
Q. But you don't know now, isn't that the truth?
Court : Can you answer his question 1
A. It's a hard question to answer, Judge. This happened
over two years ago. I made a copy of it at the tirne. It was
correct. at the time so I would assume that I would 1nake
the same statement now.
By 1\fr. Baker:
Q. I'm not indicating· whether you n1acle a 1nistake or not,
Mr. 1\fc1\{urra.n. We have established I believe that the
Thermofax machine, if you can call failing to copy some forms
of ink a mistake, the Thermofax is famous for n1aking that
type of a mistal{e.
A. That is correct. The main tl1ing I was interested in
was the initials and that it was paid.
Q. You we-re not prepared to say that other iten1s that you
were not interested in as of that date are not shown on this
orig-inal or this copy, are you?
A. I think there was nothing on there that was not-that
does not sl1ow on here exc.ept for what I have already
mentioned as the paid stamp not being perfectly clear.
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Q. You don't know that beyond doubt in your mind f
Mr. Garnett: He has said so. He said positively that
t11ere was nothing on there that did not appear
page 506 ~ and he satisfied himself at the time that it was
a true copy at the time he made it. Now I don't
know how n1uch more specific he can be.
Court: The question in my mind is can ::Millie Cobb be
found.
J\{r. Garnett: I sent out to see if l\HUie Cobb, whom I
don't know, has this original. If she has, I '11 offer the original. If she has not, I will offer this under the best evidence
rule as, being the-a copy of it.
Bv J\tir. Baker:
·Q. ~fr. J\{cJ\furran, as a matter of fact, except .that you are
familiar with the fact that that. is a Bowen Company printed
for1n, 'someone not familiar with what it purports to be
probaQly couldn't even tell what company it had at the top,
could they'
I

J\fr. barnett: I oh;ject to ,that. That calls for a conclusion
and opinion of the witness. Not admissible.
I

By :tvfr~ Baker:
Q. dan you read-can you read what is printed on the form
fronl which this was copied? you can't even read- you can't
even read it all, can you'
A. I can very clearly read, "Bowen Company"
page 507 ~ 'vith the exception of the "E" on the Bo,ven.
Q. The "E" failed to photograph, is that right?
A. No sir the '' E '' has been punched.
Q. .An right, sir. Read the next line. Can you read the
next line?
A. "'Hes, sir.
Q. I$ there any part of .that which failed to photograph
I

proper~y1

A. r: don't have my glasses here. Again, the second line
photographed clearly. There are two letters that the punch
has gone through.
Q. flow about the column heading of the various columns
on that statement? Did they p'hotograph legibly, Mr. ~1c
l\1urran?
A. All except the midde one.
i
I

I

I
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~Ir.

Garnett: I didn't hear that one.

A. The colun1n of headings, I said all except the 1uiddle
one photog·raphed clearly.
Bv Mr. Baker:
~Q. On th€ original, are they printed in blue ink, black ink
or how are they printed on the original?
A. I believe it's blue ink.
Q. And are they clearly and legibly printed on the originals or do you know 1
A. Yes sir, they are clearly printed on the originals.
Q. And you tell us all of what clearly printed
page 508 ~ on the original failed to photograph legibly, is that
correc.t, sir 1
A. That's c.orrect because it's blue ink.
Mr. Baker: That's all, sir. I n1ove to reject this, if the
Court please.
Court: Well, if you can find Millie Cobb we '11 save a
lot of .argument.
~{r. Garnett: I have sent, Judge, to callCourt: "\Ye '11 be at ease for a minute.
(At this tin1e the Court recessed after which the Court
reconvened).
Court: I think we might as well now adjourn until 2 :00
o'clock. Everybody come--have lunch between now and
2 :00 o'clock. Stand adjourned until 2 :00 o'clock.
(The Court then recessed for lunch after which the Court
reconvened).
Mr. Garnett: Now your lion or, during the recess, the noon
recess I have located the person who purports to be Millie
Cobb. Now this account was apparently handled by her husband who is expected home smnewhere in the neighborhood
of 2 :20 I have a detective and a subpoena now perched on
his doorstep waiting for him and I trus.t that we '11 be able
to "have him in here this afternoon to determine
page 509 ~ whether or not he knows anything about this
receipt and whether or not l1e bas or can produce or can not produce the original.
Court: 'Vhat C'an we do in the meantime f
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}Ir. Garnett: In the nwantime, I want to proceed on the
basis ~that J\IIr. Freeman w~orked these books on the basis
of thej books presented to hin1 as being records of the Bowen
Company; that he worked fron1 this receipt which they n1ay
or
not be able to discredit at a later hour during· this
trial a.nd without offering it into evidence a.t this time, I
want to proceed with ~Ir. J.i,remuan so he can recapitaulate
his figures which includes this figure of $12.90.
Court: Bailiff, call ~Ir. Fremuan.
1\{r. Baker: If the Court please, I tl1iuk before 1\J:r. Freeman is called, we better have a little say on this by the. Defendant. In the first place, while it 1nay present sonte difficulty, I would like very Inuch for the Court Reporter to read
the statement made by the witness, Freeman, before the objection ~a.s made on the grounds of hearsay. I have rny recollection of what he said but I think we would all prQ.
bably save time if at this tin1e we have the Court
page 510 ~ Reporter read just 'vhat statement he did make
about the sourc.e of his information about this
$12.00! itein. ~Iy recollection is that lw said in addition to
the books that he had discussed with other people and it
was his understanding and so on and so on and that was the
basis of my objection to hearsay. The question of the best
c.viden!ce rule never cmne into play until after the objection
on he~.rsay had been n1ade and adnlission had been made by
attorney for the Conuuonwealth that it would be hearsay
hut h~ \vould tie it up later and then the best evidence rule
objection can1e into this in connection with the efforts of the
-on the part of the attorney for tl1e Commonwealth to tie
it up. If the witness' testinwny is based on hearsay and it was
conceded by the attorney for the Commonwealth, I don't think
we can waive that objection and agree we'll proceed based
upon a contention now that his testimony will be based upon
an exa.1nination of books and other records.
Court : As far as the Court is e.oncerned, tha.t wouldn't
enter i:nto it at this time.
i
Mr. Garnett: ~J:r. Baker didn't quite underpage 511 ~ stand the position of the Commonwealth. The position of the Con11nonwealt.h is this. When J\fr.
Frcenilin went to work on these books of Bowen Company,
llC was presented this receipt and he worked on this receipt.
Now whether or not this is a valid receipt such as can be
introduced into evidence of course would depend on the
tying in of this matter at a later date, later hour, during the
trial. ~Ir. Freen1a.n can teRt.ify front 'vhat books he worked
on and from what receipts he worked, to arrive at his
figures Now if they can discredit that, of course that goes
1

may

I

1

•

I
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to his credibility and to the credibility of his audit. That is all
it goes to. I'n1 not having ~Ir. Freeman testify this is an
exact receipt of Millie vV. Cobb showing on such and such
a date she paid the stun of $12.90. He c.anuot authenticate
this as a receipt. 'l'his I understand but he can say he worked
fron1 what purpo1~ted to be that receipt in the office.
Court: Let's go ahead as far as you can. You Inake the
objection.
1\ir. Baker: If the Court please, I'm-I'll admit having
a hard tin1e keeping up with what I understand
page 512 ~ was said and the attorney for the Contmonwealth
is displaying 1nueh greater ability if he can renlember everything he thinks plus what I think. "\Vhen I
startedCourt : I don't think he said he remembered what you
think.
lvir. Baker: I starteu off by asking the Court Reporter
to readCourt: Tell me the necessity of it right now.
1\fr. Baker: The necessity of it, if the Court please, is
that this witness did not testify that he was-basing this upon
any receipts. He testified, according to my recollection, subject to being corrected by the. Court Reporter's transcript,
front w·ha.t other people told him and discussions he had outside of these records and I in1mediately objected to that as
hearsay and the attorney for the Commonwealth agreed it
was hearsay. The question of authentic.ity of this receipt
never came into issue until an atteinpt to tie in the hearsay.
Court: That's right but I don't remember all yon said
now about all the rest.
Mr. Baker: That's the reason I recognize all
page 513 ~ of us are subject to having faulty memory concerning son1etbing .that happened before the recess. That's the reason I asked theCourt: I don't see any reason for it.
~ir. Baker: I asked the Court R.eporter to read the witness' testimony.
(At this time the Court Reporter then read the part of the
testimony requested).
1\Ir. Garnett: Should it develop, your IIonor, that we can't
identify this receipt as being a. true copy under tl1e best
evidence or we can't produce the original under the best
evidence rule, it only effects the credibility of his summation. That's all.
Court: That's right.
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Mr. Baker: If the Court please, I submit if it were hearsay before lunch, it's hearsay now.
Mr~ Garnett: No sir. Judge, the fact that it was handed
to him is not hearsay. Whether or notJ\ilrl Baker: In the words of the attorney for the Commonwealth it was hearosay before lunch.
Court: I don't take it that. way because we're
page 514 } not using the receipt right now. Call ~Ir. Freeulan.
~1r. Baker: 'Viii you note the exception of the attorney
for tbe Defendant to the ruling of the Court in permitting
testimony on this iten1, bothCourt: I'm not. going to admit anything on the item at
all. I '1n going to let him state what he did from the books.
~Ir. 1 Baker: I'll make the objection after he testifies to
this it.em.
Court: ·All right., sir.
Mr. Garnett: Your IIonor, I would like for the record
to show now tl1at I a1n returning to ~'lr. Freeman this item
which] we were discussing prior to the noon recess w·hich is
1nark~d on the back by a '' F'' for Identification by 1Ir. Ferguson. I have sho·wn it to Mr. Ferguson.
Court: "F" or" X''f
Mr.l Garnett: Looks like a "F" but I can't read Billy's
lutnd'frit.ing.
l\{r ·\Ferguson : Either one.
Mr.; Garnett.: It is identified by him and I now hand it
back to 1\fr. Freeman.
·
Mr. Baker: If the Court please, the Defendant
pag·e 515 } by counsel objects to this witness being handed
'
for the purpose of refreshing his memory or testifying to the item in question just handed him by the attorney
for the Commonwealth upon the grounds fi·rst, that the orig-inal document has been called for under the best evidence
rule. Secondly, that the evidence already elicited from the
witne~s~ ~Icl\iurran, clearly indicates the possibility, if not
the p~obability that this is not an exact copy of the original
of which it purports to be a copy and thirdly, upon the
grounds that by no stretch of the imagination is this a part
of thei books or records of the Bowen Company but is rather
a.n improperly identified supposed copy of a sheet of paper
purporting to be a bill from Bowen Company not verified
by any means by this witness unless by hearsay. For that
reason 've objec.t to the witness even referring to it during
the course of his testimony.
Court: I'm so going to let 'him state it. That's what
he started to work on, if he w·ants it.
1

1
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Robert L. Free·man.
Mr. Baker: Can the record show the witness
does have the paper in question and the Defendant by counsel excepts to the ruling of the
Court in permitting it for the reasons stated.
Court: All right. The Cmnmonwealth n1ay proceed.

page 516

~

ROBERT L. FREEl\IIAN,
recalled as a witness by the Commonwealth, having· been previously ·sworn, continued his testhnony as follows :
DIRECT

EXA~IINATION.

By Mr. Garnett:
Q. N·ow 1\:Ir. Freeman, we will go back now and I believewill you state again please, whether or not with the exception
of the two checks that a.n1ounted to $700.00 so1ne odd dollars,
whether or not the checks as reflected on the two deposit slips
which I had. heretofore handed vou were ever credited in the
books of Bowen Company as having been received ·r
A. The two checks that you have reference to that I nlentioned, total $934.61.
Q. Excuse n1e. One of then1 was seven hundred smne
dollars¥
A. That's correct.
page 517 ~ Q. Other than those two checks, had the others
been listed as having been received ?
A. The checks from the customers that I mentioned ea rlicr,
do you wish me to restate each individual iten1·?
Q. No, sir, that's all right. Now if you will now, now tllisslip of paper that I handed you as having been identified by
Mr. Ferguson, what is that insofar as you know?
A. Well, during· the course of our audit, they g·ave us this
as being a receipted amount from 1\IIillie W. Cobb in payment
for insurance in the amount of $12.90. It is n1arked on there
February 4, 1959. OnQ. Did you work from that receipt¥
A. Yes, sir.
Q. All right.
A. On that date and through the date of these deposit RliPR~
in checking the accounts, there was no record of a $12.90
having been received from this party or a.ny otbe1· partv at
that particular time. Now that. $12.90 adderl to tJ1e liRt of
cl1ecks that I previously enumerated upon, totaled $3.080.09.
As I previously mentioned, the total amount called for the
difference between the recordP-d cash and checks which was
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$217,4=16.85 and the amount deposited in the bank throug•h
February 5, 1959, amounting to $213,462.96 or a difference of
$3,053,89, two of which totaling nine hundred-two checks of
which totaling $934.61, left unaccounted $3,019.28.

page 518 ~

Court:

Three thousand-

A. $19.28. Now the check that I mentioned previously,
excuse me, in the a.n1ount of $145.83 was listed as having been
for deposit only to Bowen Con1pany but in checking with the
bank, •the check reflected an amount at the bottom indicating
that it had been cashed. In reviewing, and I pointed out
earlier, that the check of $145.83 was not on the deposit slips.
r:rhat dw._·k was dated December 5, and the deposit slipsCourt: 'Viii you state for the record what check that was 1
A .. That 'was the check I previously referred to made payable tp 1he order of Bowen Company; was the Dunton Fuel
Oil C~n1pany cheek in the amount of $145.83.

coJrt: All right, sir.
1vir.[ Garnett: If I nwy enlighten the Court, your Honor,
that. i~ identification 101 and lOlA. I hold the original in
my hand.
~Ir. Baker: 'Ve agree. The Defendant agreed upon an
exanlination of the original. I think actually what was agreed
upon was if tl1e attorney for the Commonwealth needed to
g·et to that point, on Saturday, we would waive. Otherwise
we would like to examine it a little further. We're confident
we will agree for this to go into evidence unless we find something.
page 519 ~
Court: The question is do you object to it
;
now1
l\fr. ·!Garnett: I'1n getting ready to offer it.
l\f.r. Baker: Can we look at for a few minutes and I'm
rensm~a.hlv certain we ean agree for it to go in. You want us
to ta 1:-e tbnelVfr. 'G.,rnett.: Let's finish this item.
1\t[r. :Baker: The point is I can't follow the testin1onv rnd
ex";nirw tl1e cherk at the same time.
·
Coui-t: Let him have it over there for his convenien?e
when von get ready.
~fr. 'Garnett: I will hand him-the identifvin"' check and
I

I
I
I

.
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Robert L. Freeman.
the original and then when I get ready to offer it into evidence, they can then examine it.
By ~Ir. Garnett:
Q. Now you said now it appeared-was n1arked by the bank
as having been cashed, is that correct?
A. Yes, sir.
Q. Now how do you-what sort of markings does it have
on it to indicate it was cashed t
A. It is custon1ary for the banks in the case of a check they
are going to cash, to put it in their 1nachines
page 520 } and imprint the amount of the check plus the
identific.ation of the teller that cashed the check.
Q. And does such a-a mark appear on that 101-on this
photostat here which is identified as 101 and lOlA, if I mn not
mistaken~ Yes. Does such a mark appear on tl1at t
A. Yes, sir. $145.83-2 appears on the bottom of the front
of the check that vou refer to as 101.
·Q. And assumi:i'!g at that time that that green check you
have in your hand is an original of that photostat from which
that photostat was made, does any such markings appear
as that on the check~
A. The identical n1a.rking of $184.83-2 appears on this
check.
Q. All right 1\fr. Freeman.
A. In reviewing the deposit slips from the bank that I previously reviewed, this check was not on there in the list of
checks.
~fr. Baker: If the Court please, I don't want to be sticky
about this but it was n1y understanding that when-it was introduced and I don't think the witness should testifv fron1 it
until it is introduced, that we would either stipulat~ it to go
into evidence without proof or not. If the Court
page 521 ~ please, there's something else I would like to clear
for the record.
Court: lie hasn't offered it in evidence yet.
~ir. Garnett: No, sir.
Mr. Baker: Any time that I arise to make any improper or
time delaying observations, objections and it appears to the
Court that is the purpose of it and it is not well founded or
at least apparently well founded objection, the.n I expect to
he remonstrated by the Court. I'm getting a little weary about
these remarks and observations on the part of the Commonwealth w·hen I'm trying to get this thing straigltt.
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l\tir. Garnett: I don't know what rmuark I ma.de except to
pick up thisMr. Baker: I do not believe we will have any objection to
the original going in without identification by Mr. Ashworth,
who~ver he is but we would like to examine it first. There's
no occasion for this.
Court: Let him examine it.
(.At this time a document was handed to ~Ir. Baker).

Court: That's in evidence, isn't it~
~Ir. GaTnett:
No, sir, only identified.
page 522 ~ :Air. Baker: I sincerely believe "rhen we exan1ine
the original, it will go into evidence without objection but I don't think it is unreasonable for us to exan1ine
it fir~t.
1\frt Garnett: They looked a.t it Saturday I understood.
Coi1rt: Go ahead.
M~. Baker: If the Court please, eounsel for the Defendant
has examined identification Exhibit. Number lOlA and t:he
original cheqk of which it purports to be a copy. We have
no objection to the introduction in evidence of tl1e original
withdut further identification by any witness.
Court: All right.
Mr~ Garnett: I offer in evidence the check nu1nber 1365,
Dunt~n Fuel Oil Con1pany, pay to the order of Bowen Company,i dated February 5, 1959 in the sum of $145.83 which is
conceded to be an original of the photostat heretofore identified 'as lOlA, 101, and lOlA and this will be Commonwealth's
Exhibit Seventeen.
Court: No objection. Go ahead.
1\fr. Baker: It \vas identification number 101
page 523 ~ and lOlA.
1\fr. Garnett: 101 and lOlA.
1

'1

(T11e cheeks ''rere received and n1arked Com1nonwealth 's
Exhibit Nu1nber 17).
Cotirt: The check itself is Con1monwealth 's Exhibit NumSeveniteen.
Mr.! Garnett: Number 17.
I

By 1\Ir. Garnett:
Q. All right., sir. Now I understand you to say that that
I

I

318

Supreme .Court of Appeals of Virginia

Robe'l·t L. Freeman.
check, particular check did not appear on the deposit slip, is
that correct?
A. That is correct.
Q. All right, sir. .
A. As I said, this check was marked for deposit but was
cashed by a bank teller. In the reconciliation of this, as I
stated earlier, the total unrecorded receipts amounted to $3,
080.09. Vv e were given, during the course of the examination, a list reflecting the various checks that I have just reviewed.
lv[r. Baker: If the Court please, I think at this time I have
to object again unless it is specified by whom the list was
given, by whom the list 'vas prepared. I realize that I'm
probably taking some more time but I think it is important
for us to ascertain whose list it was he is about
page 524 ~ to testify to.
·
1\{r. Garnett: I'm going to hand himCourt: '~Vha.t do you mean? The papers he has in his
hand or what~
~h·. Baker: I don't know. He said, during the course of
it, he was given a list and I think the proper .foundation is
to establish the list before he testifies.
Bv 1\fr. Garnett:
·Q. I hand you here Connnonwealth 's Exhibit Nun1ber Five,
and Comn1onwealth 's Exhibit Number Six, and I ask you,
1\:I:J·. FreeJ!la.n, have you ever seen those before'
A. Yes, sir.
Q. All right, sir. 'Vhat relation, if any, do those two
Exhibits have with the list that you have just referred to?
A. These are the smne one. I ha.ve a copy of these two
Thern1ofax copy before 1ne in tying n1y reconciliation. That
is an exact copy of the two lists. They were given to us
during the course of the examination.
0. Do :vou recall who gave them to yon?
A. Mr. Mcl\furran.
0. All right, sir .
.l\. The lists that von have which ties into the state1nents
that I have just mf!d.e indicate c.hange, the difference betw·een
the sumtna.rv of the ehecks as listed and the depa~e 525 ~ posit n1ade ·listing change at $59.94. In reconciling this difference, we find that taking this
chane;e of $58.94 plus the currencv and coin as reflected on
the book's copy of t.hP denosit slip~ the sum of those two 'vill
equal $14!1.83 w11ich iR the identical flmount to this cl1eck
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number 1365 of Dunton Fuel Oil Company that was cashed
by the bank rather .than deposited as it had been stamped
on the back. Now taking the previous listed items which
were the total unrecorded receipts that I have previously
nwntioilet:l of $3,080.09, taking off this change which was
·apparently returned to the drawer or some disposition made,
hut subtracting it out of the total unrecorded receipts, will
lea:ve a balance of $3,021.15. The unrecorded cash receipt
referred to as ~£illie "\Y. Cobb in the amount $12.90, subtract
fron1 that the cash that was indicated on the bank's copy of
the-that is the First National Bank's copy of the deposit
slip of $11.03, giving a difference, the. $12.90 which is the unrecorded receipt less the cash deposited to the First National
Bank of $11.03, gives you a difference of $1.87. Subtracting
that fron1 the $3,021.15 ahove gives you the $3,019.28 differ·
ence that's unaccounted for as of this time.
Q. Now, is that unaccounted for difference the exact same
nmouiit or not as reflected in the books as being slwrt at that
tilne t
A. Yes, sir.
1

1

Court:
Three thousandi
i

page 526 ~
!,

A. $19.28.
previously.

That's the amount I referred to

Court: As unaccounted for?
i

A. Yes, sir. That's the difference between the recorcled
cash ahd checks of $217,416.85 and the $213,462.96 that had
heen deposited through February the 5th. The difference
there, if you recall, was $3,953.89 of which two checks had been
recorded totaling- $934.61. Taking the accounted for $934.61
from the $3,953.89 will give you this difference of $3,010.28.
I
Bv :Nil~. Garnet.t:
.,Q. C,an you say whether or not then these-this deposit
covered that shortage?
I

Mr. Baker : If the Court please, that calls for an expression
of opidiou, an opinion which could not possibly be other than
an ophiion unless this witness also count.ed the cash on hand
in the drawer as of the time of this rec.onciliation.
Mr. Garnett.: I'm asking him.
Mr. ~aker : Obviously an opinion.

I

320

Supreme .Court of Appeals of Virginia

Robert L. Freeman.
Mr. Garnett: From the books. Certainly he can give an
expert opinion. I'm not asking him who did it. I 1nerely
asked him if this deposit, as refiected in the books, covered
tha.t shortage. That's a proper question.
page 527 ~ Mr. Baker: You don't qualify a witness as an
expert in any particular field and have a license to
think allCourt: I just want to find out what the books show.
Mr. Baker: I object to the question and to the answer as
calling· for a conclusion from this witness that could be based
on nothing more than opinion unless the proper foundation
is laid to indicate this witness also counted the cash on hand
to detern1ine whether any shortage did exist. It's obvious
no foundation has been laid from this witness, no shortage has
been shown as yet.
~Ir. Garnett: Whether or not. it has is a n1atter of argument. The witness says it is a shortage from t.he books.
Court: lie alreadv said that.
~ir. Baker: Yes, ;ir. He hasn't. said that was a shortage.
This witness said there was a shortage or failure to record
postings of the book's receipts. rrhe witness has not yet said
there was a cash shortage in Bowen Con1pany and I don't
believe1\ir. Garnett: I understood hirn to sa.y it. I'll
page 528 ~ ask bin! again.
By

~lr.

Garnett:

Q. Did the books show whether or not there was a cash
shortage in the books of Bowen C01npany 1

A. Yes, sir.
Q. Did it show there was or was not a cash shortage?
l\.. It showed there was a. -c,ash shortage.
Q. The item of $3,000.00 some dollars which we are referring to here now, is that or not reflected a.s a. cash shortage
in the books of Bowen Company •? ·
A. Yes, sir.
Q. Is it reflected as a cash shortage or not?
A. It's reflected as a cash shortage. It's obviously a cash
shortage because these iten1s were put into the hank account
from receipts that bad not been recorded in the books as having been-as having be.en cash received.
Q. Then I ask you this. Did this deposit tha.t these two
deposit slips t.ha.t you have just referred to, did they as a
matter of bookkeeping, cover up that shortage 1
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