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VIRGINIA: 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

ANNA L. PHELPS , 

v. ) ( 

Plaintiff, 

MOTION FOR DECLARATORY 
JUDGMENT 

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, 

Serve: Brian K. carlson, Registered Agent 
1500 State Farm Boulevard 
Charlottesville, Virginia 22909 

Defendant. 

Comes now your plaintiff, Anna L. Phel~s, and moves for a 

declaratory judgment against the defendant, State Farm Mutual 

Automobile Insurance Company, on the grounds as follows: 

(1) Anna L. Phelps is an individual who was involved in an 

accident in Bedford County, Virginia, on June 10, 1989. 

(2) State Farm Mutual Automobile Insurance Company is an 

insurance company licensed and doing business in the State of 

Virginia. 

(3) That AnnaL. Phelps, the plaintiff, contracted for a 

policy of automobile insurance with State Farm Mutual Automobile 

Insurance Company and Policy No. 8370-661-C02-46-01 was issued to 

her. A copy of which is attached hereto as·Exhibit "A". 

(4) That the policy was in good standing on June 10, 1989. 

(5) That after June 10, 1989, AnnaL. Phelps properly 

reported her accident to the defendant. 
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) 

(6) That by letter dated July 24, 1989, J. William 

Dinwiddie, Claims Superintendent of the Tidewater, Virginia, 

Division, denied coverage because the vehicle Ms. Phelps was 

driving did not qualify as a "non-owned, temporary substitute or 

newly acquired automobile under your policy " . . . . A copy of the 

denial letter is attached hereto as Exhibit "B". 

(7} At the time of the accident, your plaintiff was driving 

a 1988 2-door Nissan owned by Mary c. Phelps, her sister. 

(8)- That Anna L. Phelps resides at 8319 Brookvale Court, 

Springfield, Virginia 22153. 

(9) That Mary L. Phelps resides at 8319 Brookvale Court, 

Springfield, Virginia 22153. 

(10) That a non-owned vehicle pursuant to the insurance 

policy means "an automobile or trailer not owned by or furnished 

for the regular use of either the named insured or any relative, 

other than a temporary substitute automobile". 

(11) That the State Farm automobile insurance policy 

provides coverage to non-owned automobiles as set out in Coverage 

B of Part 1, Liability, of that policy. 

(12) That Anna L. Phelps did not own the automobile involved 

in the accident. 

(13) That the automobile involved in the accident was not 

furnished for the regular use of Anna L. Phelps. 

(14) That a relative, under the terms of the policy, means 
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' I 

"a relative of the insured who is a resident of the same 

household". 

(15) That AnnaL. Phelps is a biological relative, i.e., 

sister, of Mary c. Phelps. 

(16) That Anna L. Phelps and Mary c. Phelps were not 

"residents of the same household" within the meaning of that term. 

(17) That, therefore, the 1988 2-door Nissan was a non-owned 

automobile under the terms of the policy. 

WHEREFORE, your plaintiff prays that this Court declare that 

the vehicle Anna L. Phelps was driving on June 10, 1989, was a 

non-owned automobile under the provisions of State Farm Mutual 

Automobile Insurance Policy No. A370-661-46-01, and for such other 

and further relief as the nature of this case may require. 

R. Louis _Harrison, Jr., p.q. 
RADFORD & WANDREI 
P. o. Box 1008 
Bedford, Virginia 24523 

RADFORD & W.'\NDREI 
ATTORNEYS AT LAW 

BEDFORD~ VIRGINIA 

24&23 

Respectfully submitted, 

ANNA L. PHELPS/t 
41 ·L .~l 

By: /1 ------~~~ 
Of Counsel 
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OECLARAnONS 

POUCY PERIOD: The policy period shall be as shown 
in the Declantlou under .. PoliCy Period" and for such 
succeeding periods of twelve months each thereafter as 
the requirCcl renewal premium is paid by the insured on 
or before the expiration or the current policy period. The 
policy period shall begin and end at 12:01 A.M., 
standard time at the address of the named insured as 
stated herein. The premium shown il for the policy 
period indicated in the Declaro&ions. 

COVERAGES, LU.IITS OF LIADIUTY, 
PREMIUMS: The insurance .afforded is only witb 
respect to such or the coverasea u are indicated in the 
Declaraliona by specific fremium char'e or cbuaea. 
The limit or the company s liability apJnst each such 
c:overaJe shall be as stated herein, aubjcct to all terms of 
the pobcy havina reference thereto. 

(;ARAGED: The owned automobile will be principally 
garaged in the declared town and atate. unlcu othcrwiao 
stated in the exceptions. 

LOSS PAYEE: Any lou under Part Ill is payable as 
interest may appear to the named insured and the Lou 
Payee, if any. shown In tbe Declarations and tbis 
insurance as to such additional interest shall not be 
invalidated by any act or negligence of the mortgagor or 
owner, nor any cbanae in the title or ownership, nor by 
any error, or inadvertence in the description of the 
automobile until after notice of termination or the policy 
shall be given to the· mortsage owner, conditional 
vendor, mortgasee or assignee stalin& when not less 
than 10 days thereafter such termination shall be 
effective; provided, the lien-holder shall notify the 
company within 10 days of any chanse of interest or 
ownership which shall come to the knowledge or said 
lien-holder and failure to do so will render this policy 
null and void. 
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; "~.·~~~!~.f.:~~ ~~f~U:~!!?:~~~:~~::URANCE CO¥~ANY .. 

· · . A Mutuallmuraace Compa•J Herela CaUed Tbe Compaay · 
·· 'I ··r ., •· • • · 1

• ,e· ·i !•·••·····. ·. ·. 
Aarc:ef with d;~. inspr~. ~a!D~ in the dccla~ations ~~de. a part hc:r~f, in conJidc:ration of the. payl}lc~t of th~ 
pfOiriililq.and in r~lia~ upon~~ st~tem~n~sln the d~!arataons and subJect to all of tho terms of th11 policy. · 

. I ' ,I'"&•' . •• ''":.I I ·"··. I . . • •• Lo • j •••· n.. ,·,,. Jfl .• • ·• • • . 

'.I j····· . ~ART_ •. '· ...:.. U~B._IL,_ ~-TY . • •. -.. ·; ' .ti I .~ . I • 

COVDA.GE A- Bodily IDJUIJ UabWty~ I 

COVERAGE.- f'roperty Dama'e UabiUty. To ptt~. 
on behalf of Ch~ insur~ all sums '\'hlch tho i~\U'cd aJtaJI, 
become leaally obliptcd to pay as damages bccaUJO or: 

'A. bodily injury,· sicb~ or disease,lncludin! death: 
resullina Jherefrom~:· hereinafter·· qllcd . bodil~: 
IIJjll~ ... ,, .. ~in~ ~~Any pe~~· I • I -~ ·: ._ • u·:~: •. ; 
B. icUury to or datnacti<JD of property, inc:ludinalou 
of uae . \~or..r.. bercint6cr. calle4 -:property 
damaao": . ~· .. ... .; . .-. rt~ •. • . . : • • •.. 

arisina out of the ownenblp, maintenance or use of the 
owned automobile or any non-owned automobile:, and 
the company shall defend any·suit allqins such bodilY. 
injury or property damase aitd seekin' damasa which · 
are payable Under \bo .tptiiJJ of thq policy, eYeD if any O( . 
tho alleaationl of &bo, suit . .aro aroundlcu. falac or 
fraudulent; · but . tba company· may make such. 
lnvcstlpdoo. 'od tcttlmnAnl ,of any clai~ or suit as jt 
dccma apalienL •. ;: :. . .· .. · . ·; ! ·. • 

Sapplemt~~tai'J PaJmeatl. To pay, in addition ·to the ' 
applica~le \~ts of 'iab~li~f:.. . . 
(a) all expenses incuri'cd by the company, all costs taxed 
aaaiDSt tho inaurcd in any auch suit and all interest on 
tho entire amount . of any judgment therein which 
accrues after eatry or tho judgment and before the 
company has paid or tendered or deposited in court that 
part of the judgment which does not exceed the limit of 
the company'sliability thereon: 
(b) premium~ on appeal bonds required in any such suit. 
premiums on bonds tQ release attachments for an 
amount not in excess or the applicable limit of liability 
of this rolicy, and the co~t of bail bunds require~ of !he 
insured because of acc1dent or traffic law. vtolauon 
arising out or the usc or an automobile insurc:d 
hereunder, not to exceedS I 00 per bnil bond, but without 
any obligation to apply for or furnish any such bunds: 
(c) expenses incurred by the insured fur suc:h immediate 
medical and surgical relid to ot h~rs as shall be 
imperative at the time of an acddc:nt ine.·olving an 
automobile insured hc;reunder and nut due tu war; 

(d) alt reasonable expenses, other than loss or e~rnings, 
incurred by the insured at the company's request.' . 
PenoDI latUr~~ The followln& are insureds under Part 
1: . . 

(a) ':!i~~ r~pcct to the ow~~ ~ut~obil~, _ · · 
; (1) the nadm~ insur~ ~nd I!IY rcsi~e~ll or ~he s~Qle 
• h~~~~ t •' !•:' I ; 

· (2) any other penon using such automobile with the 
pcrmiftlion of tbe named Insured, provided his actual 
operation or (if he is not opcratinf) his other actual 
use thereof is with~n t~e ~~ o. ~ucb pc~ip~~n. 
and · 
(3) anf other person or orga~ization bu~ Qqly· with 

· rcs~t io his or its liabilitf because or acts-~' 
onp~~~~~ofa~ insured uqder {a)(l) or (2) abo~!; 

(b) with respcct.to a noa-owncd automobile, i .• ·. . 
(I) the named insured, '': ! ·- ' : 

{2) any relative, b~t only ~ith respect to !l private 
passenaer automobde or trader, ·1 

: · 

provided his actual operatiqn or (if • he ,is not . 
opcntina) the other actual usc thereof as watb the 
permission, or reasonably· believed to be with the 
permission, or the owner· and il within the ~r or .. 
such permission, and 
(3) any other person or organization not owning or 
hiring the automobile, but only with respect to his or 
its liability because of acts or omissions of an insured 
under (b)( I) or (2) above. · 

The insurance afforded umh:r f':~rt I 1 pplic:s separately 
to each insured asainst whom \;)aim IS made Or SU!t is 
brousht, but the inclusion herein of more than one 
insured shall not operate to increase the limits or the 
company's liability. ' · · 
DefinUions. Under Part 1: 
••namtcllasurfd" means the individual named as named 
insured in the declarations and also includes his spouse, 
ira resident or the same household: 
.. insured" means a person or organization dcscr~bcd 
under .. Persons Insured'•; · ; · 

.... 

3 
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; . · . 
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· . .J 

''rela.liwe" m~ans a relative of the naiJlcd ips~r~ '1¥~9 Jp. t! ~··~ JIICa~ war, w~~t~er ar ·qot. 4~1tr«!d. civil war, 
a rcs1dent of the same house: hold; • . . . . . .II\SUt.r~4io~ •• rebellion or revolutao~. or any act or 
"owoedautoruobilt!" means · :· ··• .'' ··~·'-·~ndadQDiDCtdenttpanyofJheforeaoms. 

' . '· ,. 0 J .to ,1'"-1. :.f'1 ttft·.llt a:':..!, . 'I! ·. 1 h, I ', ·, 

(a) a private passenger, farm or utility automobile ExCJ.Ioal. This policy does not apply under Part I: 
dc:acribcd in th•• policy for which' a spe~fic. premium .!· : 1 · • • •• ·, j ' ; .i ;, . · •·. 
chargeindic:atcsthatcoverageisafforded •. ,.,,. t.:l! .. : ..... ·.(a) 'fi '~y !!Ulomob.de While.~~· a P'fJ:»~ac or I.'.YFJ1,1 . · • ' conveyance, but th1s e1clus1on does not apply to lhe 
(b) a trader owned by the named ansurcd, . , . named i?sured with respect to bodily injury or property 
(c) a private passenger, farm or utility automobile ' damage 'which results from the named insured's 
ow'!qr$hip of .which _is acqui~cd b)' Jhe named insured occurancy of a n~!!-ow~e~ fl\1~~-n~~j~! oth.er ~~~fit J~p, 
dunns thF. PQh~y per1od, prov1cfed . , . . , opc:rator thereof; • 

~: . 

c~·.; 

. (1) it rcpla~ ~n ~wne~ ay~om~bi~~ a~ defin~4 ~ (!'), (b) to bodily ·injury or pro""y damage caus~ • , 
above, or , intentionally by or at the direc:tiop of.thc insured; · · · '' 
(2) the company insures all private passenger farm · · ; ~. · .~ · ' . · :. · · ·!.· ·" • · • ! 
and utility auaomobiles owned by the namcd'j~ured. (<:) lO InJUry, ~IC~~~ d1seas~, death Of des,ltUCl~on With 

· · on the date or such acquisition and the named !espect to whacti aq lnsur~ ~n~er ~~e pqh~y i~ al~o an 
insured notifies the company within 30 days·afterthe ansurcd under a nuclear ~ner~f babduy P9Jtcy ass~~ ~Y 
date of such •C!')uisition or his election to make this Nuclea~. EnerJ~ Llabalitt· ~~~uranc:e AsSC?Caat1,9n • 

. aad no other policy issued by·the company applicable Mutual Atom a~ Eaerg~ aab!bty Underwraten or 
tosucbautomobiJe or . . : · .. , , . Nu~lcar lnsurance·Assoo&atlo!' ofCanad.a, or w~uld_be 

.' · . an Insured under any such pohcy but for Its termanataon 
(d) a temporarysubstatuteautomobllc; ,. . upopeJtaaualionqfjJJ.Iimhqf.liability; . . ,, .•• . 
"temponrr substitute automobile" means any ' . · · · d · . . [ 
automobil~ or trailer, not owned by the named Insured, (~) to ~dy injury or prop,:rty •. ~~a~~-ar~s~~~ 1-!~l ~ ,, 
while temporarily used whh the permission or the owner t~e ~pcra~a~n or farm maclnJt~ry, ... I 1 : . • 1 

a~ a subsutute ror the owned automobile ~r tniler·when (o) .to· bodily injury. !O any empl~ycc of the insur~ 
Withdrawn from normal usc because of ill breakdown, aris1n1 out or. and 1n the. course of (I) domestiC i 
repair. scrvicins,IOSJ cr destruction; . . . . • . employment by the· insured; if benefits therefor are iJa ~ 
"DOD-O"rwcl automobile" means an automobile or tniler whole or: in part either: payablei :Or- ·required lo · be ' 
not owned by or furnished r~~ the reaulflr usc or either provided under an~ wor~en's compensation law, or (2) · 1 

the named insured or any relative, other than· a other employme.tat )ly the anS\lrcd; '· ·"I : · · ••· • . . 't 
le~porary su~titut~ au~omobile;· · · .l • ·• . '. (0 to bodily injury to any fellow·~mployce of the insu~~ 
"p_riwa•• PlliRIIIef autoiiiObllt~ m911111 a four wheel injured in the coune or hfa' employment Jr such injury 1 i 
private pa•aeng.;r, at~•lon waao~ or jeep type arises out of the use or an automobile in tho busincsa of· : 
automobile; '·! · ·II his em~loyer. bu~ this c1clusio~ ~oes not apply t~ the· I I 
"fann automobile" means an automobile of the truck named :ansured wath respect to InJUry ~~talned by any· 1 
type with a load capacity of fifteen hundred pounds or such fellow employee: ~ · · I • •· '" ·: • •' ••· .; •• ~ ~· 
less not us.ed .for business or COPJm~~ial p~ other (i) to an owned i~tomobil~ whiic us~ ~y any ·~rs~n 
than farm•ns. '"! · . • · while such person 11 employed or otherw1se ensagcd 1n 
"utWty automohlle" means an autQmobile, other than a. the automobile· business, but this elclusion· docs not ; 
farm automobile. with a load _capacity of fiftcca apply to the namt;cl" insured, a resident or the same 
hundred poundt or leu or the pick·up body, sedan . household as the nrimcd insured, a ~r1nc:rship In which 
deliyery f!r panel truck type no& UMd for busineu or the named ins~red or sutb resident iS a·partner, or any 
c:ommerc1al purposes; , partner,· ag~nt or ~mploycc of the namcd insured, such · 
"trailer" means a trailer dcsisncd for use with a private· resident or pan~enbip; · · ' · •• . ;· · · · ' : 
passcngc~ automobile, if n~t being u~d Cor busine:u or (h)~~~ no~-o~n~ ~~~~mobile while 111aintaincd or usc;d 
commerc~~l purpos~. w1tb oth~r than a pnvate by anv person while such ~rson. is emP.loy~A qr 
passenger farm or utahty automobile or a farm wagon " cc~·· · · · · r- · .. · · .. · ,.. · -Yjt • • 

,.. • ' 1 h'l d · h ,.,• b'l .. : otherw1seenpg ao. . ; . or aarm amp ement w 1 e usc w1t a a arm automo 1 c; · · · · · · 
"automobile business" means the business or occupation. (I) the automobile b~sin~ss of the ins~r~~ or of a ~y · 
of selling, repairing, servicing,· storing or parking other person or organ1zataon, · · '· · · 
automobiles; (2) any other business or occupation of the insured, 
"use" of an automobile includes the loading and but thas exclusion (h) (2) does not apply to a private 
unloading thereof: passenger automobile operated or oc::cupic.:d by the 
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1 I ,,i namcdt inJured or by· his ·privatcr chauffeur· or 

-.. j• 

Uadtl 'of UablUty.· The limit• of bodily injury llabilit7. 
stated in the declarations as applicable to "each penon '• 
~,tilts li~t ,of • •t:O"~Jtlny'a liability for Qll ~amaa~. 
includlns damases for care and loss of scmcct, •risins 
out of bOdily injury sustained by one person as the result 
or·any'one occurrenCe; the limat of 1\ICb liabiiJty stated 
in•tbe declarations a, applicable to ••each occurrence" 
is, subject to the' above prOYision res~ting each person, 
the· total limit of the company's· liability for all such 
damasea arising out of bodily injury sustained by two or 
more persons as the result of any one occurrence. 

· ; ,,., doetlc .se"ant or a trailer used therewith or' with 

l 
I 
i 
I 
1 

anowneclautomobild;·\ r.: ...... ··'·'i'''' •· ::•~.. · ,: 
(i) to Injury to·or destniction or (I) property owned or· 
transported by-the irisurecl or (2) property rented to or in 
charp ~ the. lft:~Uf~ otlier· t~~n· ~ resid~nce or ~rivate 
garaae;····· ~ ... ~~ •• ': 1 •'• t .. • . 1. 

0) to the ·ownership, maintenance, operation. use, 
loadina or unloadins of an automobile ownership of 
which is acquired I»J the .named insured during the 
policy period or .any tc~porary ~ubstitutc automobile 
therefor. if the named insured has ~urchased other 
automobile liability insurance applicable to such 
automobile fot \vhich a specific premium charge bas 
been made. · · · · 
•·inanclal Responsibility Laws. When this policy is 
certified as proof of financial responsibility for the 
future under the P.rovisions of any motor vehicle 
financial ·responsibility law, such insurance as is 
afforded by this policy for bodily injury liability or fur 
pro~rty damase. liability shall comply · with the 
provisions of such law to the extent of the coverage and 
limits or liability required by such Ia w. but in no event in 
e1cesa of the limits of liability stated in this policy. The 
insured· agrees to reimburse the company for any 
payment made by the company which it would not have 
been obligated to make under the terms or this policy 
e1cep1 for abc asreement contained in ahi• ~ara~ratp~-. 

I ' .. 
The limit or property damage liability stated in. the 
declarations as applicabl' tq .. each occurrcnct:" is the 
total limit of the c.Ompany'a liability Cor all. d41magea 
arisins out of injury co or destruction of all property or 
one or more perso"- of organi~~ions, includapg th~ loss 
of use thereof, as the result or any one occurrence. ." · 

Otber lasurance. If the insured has other insuranc~ 
against a loss covered by Part I of this policy the 
company shall not be· liable · under this ~licy Cor a 
greater proportion or such loss than the applicable limit 
or liability stated ia the declarations bears to the to~al 
applicable limit 'of liability or all valid and coUectible 
insurance a gains' such ! lou; provided, however, the 
insuran~ with respect to : a temporary .. substitute 
automobile or non-owned automobile shall be CICCSI 

J~~~~an~.GY~~ -~y other and collectible insurance. 

., , .. .-~RT II- EXJ»~NS~ FOR MEDICAL SERVICES 

Coteraae C- Medical Paymeats. To pay all reasonable 
Cl~ Incurred! within one year from the date or 
accident for neCessary medical, surgical, · X·ray and 
dental senica; ·JncludinJ prosthetic devices; and 
ncceuary ambulance. bOipatal, professional nursing and 
runeralscnica; 
DltW. 1. To or for the named iuured and each relative 
who suataiu bodily injury, sickness or disease, includins 
dealb :n:a~ •therefrom, hcreiaaftor called "bodily 
injUJ~. ca by accident.. i. · : • . .: .• • • 

(a) while occupyiaa the owned automobile, 1 •· • 

(b) while occupyina a ·non-owned automobile, but only if 
such ~n hal, or reuonably believe he bas, tho 
permission of tbo owner to use the automobile and thO· 
usc is within thcacopeohuch permission, or.·,, 1: ••· • •· 

(c) through beins struc:k by an automobile or by a trailer 
or any type; :. ·! : 

Dbisloa 2. To or for any other person wbo sustaia 
badUy injury, caused by accident, while occupying ... : ,!,. 

(a) the owned automobile, while beins used by the 
named insured, by any resident of the same household or 
by any other person with the permission of the named 
insured; or · 

}~J.! n~n·~:ned .aut.omobil~, ~r Jhe ~il~ · i~ju~y re.sults 

(I) its operation or occupancy by the named insured· 
. or its operation on his behalf by his private chauffeur 

·· ordomesdcsenant,or· •, 1 ··• •• •· '· a. • 
t ."• • 1 ~ • : t 0 

• 
0 

(2) its operation or occupancy by a relative, provided 
it ~ ~ p~a~ate ~na~r ~ll~~~obilc or tr~ilcr • ~ . , 

but' only ihuch operator or ~cupant has, or reasonably 
believes ho has, the permission of the owner to usc the 
automobile ~nd the use ~·within the scope or such 
permission. · · · · • ·· · ' · · · · · 

· · . • I ~ · 

Deflaldo•. The defmitions under Part I apply to Part 
ll,andunderPart.ll:·. ,:, :1.. .• • . • · 

1 r,f ,.. 
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~~JR~.~ ¥1C!t.~Ofl Ml~ ill~ Qr ~~ 
~ •j al.:t~ u. i•.: ·, ), ·1"1••• .J• · · .11 :•t1. 1,), 

~~~ '~:~lidy-~ no~~-~:~ n,=t~ 
bodily•lftjUJv. • ••• • • \ 0 I • I 6•. ,.I o {• &.'oll;.!o., 
. . .. - . .., .. ' .. (a) ~ while':OC£Upying (I) an oW,.ed But~ 

while'· used as a ~blic or limy conveyance, or (2) .~ 
~~~~fpruseasa~gr,premiscs; · 
(b) sustiuned by the· named insured or a relative while 
oa:upying or through being struck by (I) a fann rype tractor 
or other equipment designed for use principaJiy OfT public 
roads. while not upon public roads. or (2) a vehicle operated 
on rails or cr•wler·treads; . · · · . ·. ;; ' 
(c) sustained by any person other than the named ins~ 
or a relalive, . - : . ·. · : . .. · t · • .. • 

•. (I)_ while st~:h person is 'oc:.Cupying a· noiMlwned 
·autofi'Qbile while ~ as a public or liVery conveyance, or ....... ..~.. . . .. ··• #· '· •• • •• ·•. 

{2) resulting limn the maintenance . or . use of a 
non.owncd automobile by sue~ p:mn wtq)e em~ 
or otherwise. Pl8DP.d in th~ ~utomobilc business, ~ .: · : 
(l) resulting from the maintenance or use of a 
non-owned automobile by such person while employed 
or otherwise engaged in · any · <Uher blLt;iness or 
a.xupation, unless tltc: boWiy injury results from the 
opcralion or oa:upancy of a privnte passenger 

. ·, .. 

• autOJDObile by the ~ insured 9r, bJ 1\i:i PO'fllle 
••. J,iuaufJ'eur Qt,, do-~ $4:1"YWll, qr ur .. lmiil;r.!.J»Cd 

~thorwithanowneda~'Pm®ik:i·: h; , .. "••· · 
(4) ~ by apy. p;rsop. w~ is employed .in .the, 
a~omobile b~ .. if ~ ~l.'tri!fGaP\Il. of~ 
operation then:of ~ if~fits ~for an: in whole: ut in. 
pan either payable or required to be provi<L:d wldcr .any. 
workmen's compensation law; · 
(c) due to Wai. : :.: : ;·· · · · .... .' . . . . . · ' 
Umit o(Uabiity. The Umit ~ftiability formedi&:a.l p:aynu:nts 
stated ·in the declaratioris llS aeplic:able to .. ~.tdt perwn••·;~ 
the limit of the com~y·s liability for at;;i.ex nses incuiTcd 
by or on N-Mtr of eaqa ~rson whQ s · · htvfilv inin..J 
as the n:sult~yone acddent. · ' l .. ·~' · ·~~~~ 
OCher Jmunua •. If dleJe is other automobik: mcui:~ 
payments insu~ against a los$ covered by Part n of. Jhjs 
PQlicy the company sba1l not be liable under this policy fon 
a greater PlOPQnian of such loss than lhe applicub!e limit c:(. 
&ability s&atccl• ip the declarations bears; to the total 
applicable. limit· of liability of· all valid lind. coUa.:uhlc= 
automobiJe mediad payments ' inswance; · pmvidc.·d. 
however. the• inswa~ with respect. to a tt:mpurary 
substitute au10mobile or non-owned automuhilt• shall D.: 
excess inSurance over :Wly other \'alid amJ lolh.>t.·uhl~: 
automobile medical payments insurance. 

! , I · . 

.. 
'I 

PART IU - PHYSICAL DAMAGE 

('0\'F.RA(if. ll - (I) Cumpn:IK.'Riite -. IO'w.-lud~ 
Cul~Won, (l) Per.IHlul t.:m.occs. · ~-. 
{I) To p;ay for loss ~a~-d ,,thc:r than hy L-oUision to lhe 
owned autonlllhilc! ur to a non·O\\ nl.'d automobile. For the 
purpuse of this \:OVC:&agc, brc:~tkage of gla.~ and loss caused 
by missiles, falling uhj~'\:ts. tire. theft or lan.:eny, explosion, 
earthquake. \\ind,runn. hail. \\ah:r. fluoll. malicious 
millil:haef or wndalism. rit 11 or civil wrnrnntion. or coli~= 
with a bini or animal. !~hull nut be: dt.-c:mc:tlto be: loss Ql 

bycullis~o~. . .. 
(2) TCJ pay t(u In~~ cau~'\1 hy lin: ()r lightnins to robes. 
wearing app1rd and uthcr pcr~nal. effects which are the 
propeny of the rmmed insun:d or a relative. while such 
effects are in or upun the oWMd autmnobile. • ! · 1 
DF.DUCJ'IBLE COMPRF.IIF.J"iSIVE COVERAGE. 'To 
p&)' any klSS payable under cuver.age D but it is agreed that 
tfiC dcdUL1ihle amount. as ~hnwn on the: dcclarJtions puge 
by the nwnber tJ,_-side D. !Jtall be dt:ductc\1 from the amoWlt 
uf each loss a~ to ~u.:h automohile. uthc:r than It~ by (u) lire 
or lightning.lh) smuke or smudge lim~ to a sudden. unust~ll 
and fuulty opc:r.llion of any lixc:d hc:ating cquipmc=nt 
~rvicing the premilla in whk.:h the automohilc as louttc:d. or 

(c:) the SU".uxliq, sinkina. bwning. c:oUision or derclibnent of 
any ·conWyance in· or' upon whiCh the automobile is bc:ing 
tr'&l05p0ned. 1 , , . 

If the policY alford$ insur•nee with .t to Jhc '-vllision 
am:r4e. bn:akap of glass caused by collisinn ma), if the 
insured so elects. be tRutc:d as covered thereunder. ~ubj«J 
to me tenns ltlereof. instead or uflder ~~ '-'UQlprehc:u!aive 
cov~rage. .1 

COVERAGE G - Cotliiion. To pay for Jos. ca~ by. I 
collision to the owned automobile or to· a ·.non-owned 
automobile but only. for the amount of~ s..:h loss in ! 

~~.:~ 8IIMlUIIl ~in 111e :~:~~~ I ! 
CO\'ERACE H - ToQ!a and l..abor Cosa To pay fOil 

1
- ' 

towing and labor costs nccasicated by the disublemcnt of. i 
the ownetl uucomobilc: or of any non-owned autornubilc.. 1 1 
provic.led the Ju~or is pc:rft?nnc:tl at the: place of lli5ahlc:mcnt.. I ' 
S.•t•ttlenk·nlary l,a)'ments. In addition to the applicahle limit : 
ul hahtllly: • · •' I 
1") lu ecunhur~ the: in!-.urcd lbr tmnspurtation c~ pcii!->CS ~ 
incurn .. -d dunng the: period commerx.ing 4H houn. itltl!r a · · 
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thdt.covere4 by this policy of tbe en tiro autom«?bil~ baa 
been· reportcd··to :tho :companl and. the P9hce •. an' 

· temainatina·when·the autoJilObale ia returned to·usc or. 
tho c:ompany ·pap ·.ror ·the .Joss; provided that the 
compaay shall not· be· obligated: to pay, aggregate. 

. e~pcnsa lD eKCU of $10 per: daY. or. t~&aling more &~an 
$300; ..... , ..... .• • ·,. • .. ~- ' .•. ~ , !.J • ·• 

(b) lQ ~Y seneral average· and salvage charges for 
which the· insured bcc:omcs leaally liable, u to tbe 
automobile bcins transported. ' 
Deflllldo-. The dcfi-.itions pf .. named ;osured .. , · 
.. relative"' "temporary subititutp automobile .. r rf.rivatc . 
puucnaer automobile", "farin automobile'., • utility 
auJoqlO~i,o", "automobile busjpcu", "war", . and 
"owned automobile" In Part I apply to Part Ill, but 
"ow~cd. aQtomobilc'' 4ocs not include, under· Part Ill, 
(I). a . trailer O'f\'Rcd by the named Insured on tho 
ctt~iive date of this policy and not described her~in, or 
(2) i trailer ownersbap of wbicb js a~uired durin' t~q 
po1ipy period ~nless the company' insurca all pnviti 
pasienser,· farm and utility automobiles ·and trailen 
owned by the named insured on the date of such 
acquisition and the named insured notifies the company 
"ithin 30 days after the date of such acquisition of his 
election to make this and no other policy issued by the 
cof'panyapplica~l~ t.o~!'~~ tn~ler •.. ·' ' · .. · · •·· ··· · . · · ··--•" .... ·' ......... ~ .· ... ···-:' 
~ , .. ~~· 1-•, ·~ .,.' , o I o • :111 

(a) with respect to an owued automobile, .. . .u. 
(I) the named Insured, and 
(2) any person or organization (other than a penon 
or orpnizalion employed or otherwise ensaged irp 

· · tho automobile business or u a carrier or other bailee 
for hire) maintainins, usina or bavina cutody of said 

· automobJle witb tbe ~ission or the named insured 
= and within tbo:ic:ope of 1uch permission; · 

(b) ·~itli'res~t lQ'a non-owned automobile, the named 
insured and any relative while using such automobile~ 
provided his actual operation or ~if he il not opcratlna) 
the pthqr actua' usc. thereof is with· the pcrmassion, or 
rCNQiiably believed to be with the permission, ol tbo 
owner and it within the scope of such ~ion; · ··:; 
..._.. .... aatomobUe" means a ~vate. paascnger 
automobile or traUcr not owned by or lurniahOd for the 
resular ute of either tbe named insured or any relative. 
other than a temporary substitute automobile. while 
said automobile or trailer is in the posscsaion or custody 
ohbe insured or is beins operated by him;·.:·: · ~. .fi:• 
"loss" means direet= and accidental loss of or damage tO. 
(a) the automobile, Including its equipment, or (b) other 
insured property; · . u · : · ! 

• J 

, ... 
• • ' • ,J 

' : • .I! . ' . ·' 

"coUisloa'.' means collision of an automobile covered by. 
thiJ policy with another objccf Of with a vchiclo ~ wbi~ 
it is attached or by upset of such aqtompbilo; . :. ; . : , , 
"trailer" means a trailer designed ·tor USC With a priVIltC· 
passenger automobile, if not beina used for business or 
commercial purposes with other than a private 
passenger, farm or utility automobile, and it not a home, 
office, store, display or passenger trailer. ·• · · '' :j' 
Exclusl0111. This policy docs not apply under Part Ill: 
{a) to any automobil~ whil~ used a~ a public or livery 
convp~ncr.~ · · · .. ~ · · ··· · ·, ; ~ · 
' : ..• ··!, . ! • ; • 
(b) to loss due to war. 
(c) to loss to a non-owned automobile arisina out of its 
use by the insured while he is employed or otllerwiso 
cnaaged in the automobile bus~n~; . . • . 
(d) to lost to 4l private passenaer, farm or utility 
atP.Jomobile or traUer OW!Jc4 by th~ named insured and 
not 'described . in tbia. policy or 113 . aay .. temporary 
substitute,automobile Cherefor; if the iuured· PI P.t~~ 
~Jii4 aod ~U~ible.i.._~DC4! •••ins~ a~C:~ ~; ~ · · · · 
(e) to damage which is due and cor.fined to wear and 
tear, freezins, mechanical or electrical breakdown or 
railure, unless such damaae results from a theft covered 
bytbispolicy; · •.. :.i;·~:'!•·':t, ·. ,!.. . ... ~ · .i 

(f)"./P dra~ UDI~ da~sca by fire, JP.Biicious miJchicf 
or vandalism, or stolen 'or unless the lou ~ cojnciden~ . 

. d::a~~n~~~ '~~.:~~~~ ~. ~r~c~ ·~ ~~~ '~ 
(a) t~:~~.~u~ !S.ra~i~~~~ !=O~~.~tion; · 
(h) und'~ ~erase G, to J!~k4se of 'lass if insuranccr 
l!~~b res~ J~ ~U~~ ~rea~-~ .. OJ~e~ISC! ~~yr~cd; . 
(i)· to loss or or· damage to any device or instrument 
desiancd !or· the rccontins. reproduction, or recording 
ud reproduction of · SOQnd unlcsa such · device or 
initrumont is pcrmaneotlyJnllaUed ia tho automobile; 
(j) to loa of or damaae "to any'tape, wl~ record disc or 
other medium tor use witb any device or iaatrument 
daianed tor the recordin'; rcpioducdon; osr rocordins 
and reproduction of~. u 'tl·dL i' f.· .• :' : 

Umlt oi UabWtj, ·ne limit of the company's liability 
for lOss shall not e1ccod 'the actual caab value of the 
property, or irtbc loss is of a· part tbercor the actual cash 
value of such part, at time of loss, nor what it would then 
cost to repair or replace the property or such' part 
thereof with other of like kind and quality, nor, with 
respect to .an own~ a~toinobil~ d~ribed in this. policy, 
the . appbcablo '• llmati or habahty stated ln t~c 

• I • • II; ~ 
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I. 
declarations; provided, however, the limit of. the company shall not be liable under this• policy for a. I 
cempanf• liability· (a) ·ror Joss to personal effcctl greater ~roponion of such loss than the applicable limitl ; 
arising out of any one occurrence is SIOO, and (b) for of liabiht)"of this policy bears to the total applicable 

1 loss to any trailer not owned by the named inSUJed fa limit of liability of all valid and collectible ipsurancc 

1

. 
SSOO. · . . . · · • ._... · against such ·Joss; provided. however, the i111uranco with 

· · · · · · : rcapcct to' a temporary aubl&itute automobile or non-4. 
Olher Insurance. If the insured has other insurance owned automobile shall be excesa inaurance over: any. I 

ap~n~t. a loss covered by Part Ill .or thi~ polic~, ~he otl\~f v"~~ an~~~~~~~~. ~~~n~... · , . . '_/; r : 

• • f •. , . Jt••·' ' . 
PART IV- AlJTOI\IOBil.E DEATH INDEMNITY, TOTAL DISABIUTY 

('OVERAGE AND SPECIFIC DISABILITY BENEFITS ':· :'· · ." 
i .• ; .• j I ' . ; •• : • : •• 

.. , ! 

INSURING AGllEEI\IENTS 
I. COVERAGES 
Dblsloa I - Deaah Indemnity . '· ~ 

To pay the principal su~ stated in the exceptions in tho 
event or the death of the ·insured which shall result 
directly· and independently· of all other causes from 

. bodily injurx c:aused by accident and sustained by the 
insured whale In or upon, or while entering into· or 
aliahting from, or through being struck by,. an 
automobile. provided the death shall occur ( 1) .within 
ninety daya after tho date of the accident, or (2) wjthin 
fifty-two weeks after the date of the accident and during 
a period of continuous total disability of the insured (Qr 
-:hich weekly indemnity is paY,able under the ~otal 
dasability coverap. · · · · · · · . 
Dlris&o. 2- · ~!::_membermeat aacl Lou gf: .Sia~~ 

(It) Fnctur~ and Dlslocatious Benen~ ' · 
To pay the hiabc:st applicable amount stated1 in the 
followtni Tabla for lou as enumerated therein, in the 
ewent of bodily injury, caused by accident and sustained 
by the inaured while In or upon, or while enterina ia~o or 
alighting from, or through being· struck by, · an 
automobile, provided Joss under Table I be sustaifted by 
the inaur~ within ninet~ day~ from ~~c~ a~dent., ; : 1 • 

AI rea~ any insured, (I) any amount for which tbo 
company ia oblipted ·or lw made payment under 
Division 2 shall apply in reduction of any amoyal.for 
whi~b t~e com~ny 11 obligated under Divi~ion I; .. 

a • • • , •• • 

(2) payment of the principal aum shall tcrpli~te aU 
oblisation of tiJo COP'IP41PY und~r C:OVfl'age S. · . 

TA~LB~-----··--~-------------
. •. ·• i ' 

i . l !;t 

For Loss of 

Both Hands or Both Feet or 

I .••• 

JC appliqblclf applicable 
principal . principal · 

sumas sumu 
ss,ooo.oo $10,000.00 

Siaht of Both Eyes SS,OOO.OO S I 0,000.00 

One Hand and One Foot 
'Either Hand or foOt ~nd 

Sight of One Ey~ ·. . . · · 
Either Hand or Foot·• ·· ·· '' 
SightofOneEye: .. -~a t:. 
Thumb and lnde11 Finaer of 
.. Eithfr Hind : ... • : .. : ··· 

.t •••• :. . • 

5,000.00 
! · ..•. 

5,000.00 I 0,000.00 
2.500.00 ! S,OQO.QO I 

. : J,,1.~~:~ ... ?..5~·0R i 
.~·~.~~q.~. 2.~~:~:;:: I' 

. . :.· ... ,., . ., 
. . I 

.. Loss" shall mean with regard t9 hands and feet, actual 1 
severance through or above wrist or ankle joints; widi f 
resard to eyes, entire and irrecoverable loss of sight; 
with regard to thumb and index finger, actual severance 
through or above metacarpophalangeal joints. · : . 

& • I , ; 
TABLE I~--------~------~~~ 

For Fracture of Bon~; 

Skull(exceptbona~ffaccor .. ' · · .. · m: :. ·1•· ..... , 
· nose) 1. · :· · . • • $175.00 . IJSo.oo·it 
Thi b ' . . . . . . '50.~ . ·} 300.00 .. 
~.between elbow and · · · ·, · '. ·• 1 ~:; •• ,.,,:\ 

· shoulder 11.: • · · · • . I 50.00 . • '300.00. · 
Pelvis (except COQ:ylE) · • ··125.00 · ·•i•2SO.oo, 

1 
Vertebra or Vertebrae · . · . . • ,. '•• !. 

· (except coccyx and : . 
. vertebral processes) : 125.00 2SO.OO . : · 

Shoulder Blade •· · ~ · ·. · · 100.00 200.00 •; 
Lea . . . ·, 1 oo.oo ~oo.oo •. 
KnCCG&P . . · . I 00.00 . 200.00 ) 
Collar Bone 75.00 . ,· : f~Q.oq , 
forearm, between wrist and 

elbow 
Foot(exc:epttocs) 
Hand (except fingers) 
Sternum 

7S.OO 
62.SO 
62.SO 
so.oo 

ISO.OO 
125.00 
12S.OO 
100.00 

i 

.·L ... 
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Lower Jaw {oac:cpt alveolar •.. : . , . ; flh11.· .. 1 '·' ".;' ,; penon1 10 doaigauatcd for .each such .coverase in the.; 
procesa)- b. • .. 11 .:!( · · ·: l• .·II H 37a50;ua't''l I;75.0Q.l.:al exceptions. .n.i,;l, l11 ,iJ••U 

Onoormaroribl,fmacnor · .H·al ~· ·t,.,·,:. · • ··• 1 3~.Automoblle·deflne4. With respect to tbi4 .insurance• 
toes . 25.00 . SO.OO tbe word ••automobile'' means a land motor vehicle or ·I 

Bona of race or n~ 1 ~~.bo. · ·~ ~~ : ~0.~ ·~, trailer not o\)raJed on raill:or. crawler trcada. but does 
C~xoryertebral· ·'•· ,,..,, u ••. " ·: ''·· •• ' • , ) r. a. . • 

PtObeuel . I : .... ; :. l I ·'· . 250o;io.t •: i 'sooo:-.··· nql,.P'I .. P.·" a'""' '1" ~r~cl~~ pr ~,.,~,Cfl~U~Ill~~t 
• • I • • • • dca.tan~ for US9. prj,~lp~lly orr pubhc roads, Plft~pt 

·FarComl'l'C4QitJpc:atiQns:i ;,,:r·~· ,,. ••·;.:.:·: .. ·, :· .l: wba~ ~a_.luallr, \lP.OQ.PU~Iu: ff:t8ds,_ or (2) '- Ja~d motor. 
Hip Joint 'I. ! ' • .. : : · $150.00 SJOO.OO •.• vchl~!o~:t~~cr.~hJI' ~~.f~r psc_~p a r~J~~~~~.9!;, 
Knee Joint (except patella) :75.00 . 150.00 P'!=~flllll not~tP•~9~cJp,, 1i .... : .· . . ' ·. 
Bone or Bones of Foot . l • oil ., ,. I; ' • ! .... PoUc:y Period, Territory. This insurance applies only ~ 

(elcepUocs) . 75.00 I SO.OO • to accidents wbicb occur during the policy periOd within:~ 
AqkleJolnt''.. . •·. · .. , .. .. . . 75.00 ~. ' aso.oo· .. the .. united I Statcs·.lof America, ·:its! :territories or I 

Wrist Joint · '• •· · .'··' · 62.50 · 125.00: · · possasiont,orCanada~~ ·l::...it. .. ,. ·• ~ ... · .: ·!t: •• 

ElbOw Joint. : ·., · · 50.00 · · · ·1 00.00 • EXCJ.,USIONS. This iD$\ItaDCC docs not applyc . · 
Sho~der Joant · · 37.50 : ... 75.~t' . ( ) bod't' • =. '·:· 'd h' · · ed'' h f Boneor·BOncsofHand • '· · · ... ~ to •.Y InJury or cat s~tam 'Ia t e·C!lurse.o 

·(exc:C:pt fin-en) · · · ·· 25.00 so.oo · ; h11 occupation by any ~non whale ensaged (I} 1n 4ulles 
Colla; Bone'·.·:. I • .: 25.00 · 50.00 . ·· inc:iden~ to th_e opcra~IOP•~~ding ~~unloading of,:or as 

ofine.o~obreRfinserso1 rtoes 12.so 25.oo· =~=~c~ait~u':~!bif:~~c(·~ri~1~des f:~i3:!~~~ ,I:! 
or loooUN Y cmova : repair or servicing or automobiles; 

Of one or more entire toes S 100.00 $200.00 I' {b) to loss caused by or rc!'ultin~ from disease except pus 
Of one or more.fingers (at formins iP.fc:ction. whi'h ~hail occur tbrousb bodily 

least one en tare: phalanx) 1 S.OO 1 50.00 · ~. injury to wliicb this insurance applies; 
for~ Hospital·confining (c) to •ui~de Uftl!!! or ,·nsane .or tn AD'/ J&ttempt thereat; InJury, except as an . · · ., .· ; · · ,.,...-T ~ ·- ~, l·l':.rn:or. 

Outpatient: S2S.po $50.00 (d) to lDJ~r1. or d~tb du~ to war, whether or _not 
• .! • 1 dcc:lared, cavil war, msurrecttoa, rebellion or.rc\·olutum,. 

COVERAGE T -Total Uisabillty - Maximum 200 · or, til :anytact·.or conditio~• inciden~ ~ any :of.the. 
Weeki. To pay weekly indemnity at the rate: stated in 1 foregoang. ., .. ·• .. ;~ ··II.! · : · '· i :. · ·: · Ill .. 

t~~ ~·c~ptions .for t)le r~riud of contin~ous total ~NDn;tPNS. ' · ., : ·: · · .• : · '1 

~•saballty of ~he: ansured whach shall result d1~ecti.Y !'nd · 1. Pollcj Provlsloas. None ·of the insuring agreements, 
mdcpendcntlY, of all other ~a uses rro~ bodaly '~fury · exclusions or other provisions of Partal, II and Ill of the 
caqsed by ~ccad~nt and s~sta!ned by th~ ms~red wh1 ~ \~ . policy or ~nditio~ .or lhe poligt thall apply. to tbe 
or·. upon Of whale entermg anto or ah_ghung ~rom, or ansurance afforded bY. this Part IV. eac:cpJJhocondiuona. 
throug_b b!I!'B struck by, an aut?~obtlc:, prov&~cct <~.>.' "Notice" .. Action; ··Aaainst ·.Coniaany · (Medical 
such dlsabdtty shall. commence wathan l"!c:ntt da~ a~e~.,· Paymend\" ~·r;~o"'gtti!!!&".~Aili'nimi!P.t"~~·,...,.nc:clatinn", 
the date of the accadent, and (2) an1 d1sabality· durang d .. n-.~ ' ·· ~. ,.~ ·1· .... r·,~T · ' .. ~ I • • -:--u. · 
the rriod of fifty-two weeks from ItS commencement I ·~. r-;-~arat,OIJI 1i• ..•• J, . ; '.l 

shal. be deemed total di~ability only if . it shall 2. ~ottce o~ Claim. When loss ccn:ered hereunder occurs, 
conunuously prevent tbe Insured from performans ererr. wnt~en notice thereof sha.ll be gaven by or on behalf or 
duty pertainins to his occupation, and Ul any'disability 1 ~he tnsu~ or tbe benefiCiary. to the .company or any !Jf 
after said fifty-two weeks shall bci · deemed' total · Its authon~ed agents as soon as practicable. · · 
disabilit1.. only if'· it shall · continuously · prevc:"t · tbc · 3. Proof of Oaimi Medical Reports. As soon as 
insured rom ensasing in any occupation or employment practica blc, the injured person, or the beneficiary in the 
for wa1cor profit and (4)"the weekly indemnity for total event of death, or someone on hjs behalf, shall give to the 
disa~illty ·is ~~~ov;"cc1 ~ereinabove shall in no event company written proof or claim, under ~th if required; 
eatend bcyon a period or 200 consecutive• 'f'eeks from and shall after each request (rom the company execute 
the da'e of·~mmeneement 'of disability as provided· authorization to enable: the company to obtain medical 
above. •· •·• '' · 1

·'· • .!·~· · · •·· .. '"" · reponsandcopiesofrc:con!s. : · · · ! ' · · · 

2. J)e~IUoa o.r lasqf~: With ~~p:ct to coverasc:S's ~nd .: Proof of clai~ shall be. ma~~· ~po~ forms furnis~ed by 
T,,,~e ~uali.Jl~ )VOrd "iP,$U,~" meaqs lhf: pers~q qr: t~' comppny, u~les~ J~c; ~o:mRan)' ~h~ll.h~y~ {ailed .tq 

•• L. ,,, ·~···· • ~·· .• :. ,. .I I"' .. 1i •' .. 
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. .• · ~::> furailbaiUC1b forms:';;.~ fdicett daya alter rccciviDa ·: weekly indemnity il payable every four wccb and ~.1 · . I' 
; • DOtice ot claim.: . I ·=:• .i .,, ··•:- ; balance atte~m~natidn oftho disabiUty Period fPJ. w • t .. ~{!~;·:· 

The injurocl penon shaQ aubmitto pby&iatl examination,. the company •• liable. 1 
• ·• • • , 1:: :·' r. :. ,.,,.no 5ol · 1 ~ ~r · 

bf.pb~na··aclected by the company when ·and ~· · 6. ~~Oclary _g~plrisloa I of Cowera'e $. Con.ent'~. ; ~ . 
oRcllu&hcaompally may reasonably requlre. · · · .. 1 beneficiary il not requisite to cancelation, auianmen' ·. · 
.f. Par ... f of Deada facleamity; Autops:r - Di~lsloa I : cbanao of benefici~, or any other cbanae in t~' P9Us:.r,' 

· · of Coteraae S. If the decedent Insured be survived bf ~ · · · · · 
spouie whO wu a resident or the same household at the· · 7. Oeatb ol Namecllasured. If tho named insured dies, :I 
tame or the accident, Indemnity ror deatb is payable to any insurance afforded under this Part IV with rcspecJ .. 1 

auc:b ·~UJC;· otherwise, if the decedent insured wu a 1 to any t~arvivina U..urcd shall bo continued wbil~ lbo , : 
minor, indemnity for death il·payable to any parent·. policyiaineffect. . I 1 • ll i:un~hl' 
thereof who was a resident of the same household at tho., · · · . . : ·, ,. .,. 
time of the accident; otherwise indemnity for death is·, 8. O~lle' !asuraace. If any ansured under th•• fi\r~. 'y ::'· 
payable to the decedent insured's estate. . .• . .• .. . .. I • ~lscus an ansurecf vn4,r other coverage ofthe s'mc;,qp4... ! 

. · assue4 by the company, any payment for loss ll;lldor Slf~h ! 
The company fball ba~c .the ragbt. and opportunity to • other coverage JJlall serve to reduce, to the extent of· : 
mg~c ·~ ~ .. ~psx ~here 't ~ IJP.l Cqr~~~~en ~y ~~- I • such payment, the company's obliaation under fbi' rart ·, . 
5. larmeat. of laclelllllltr . - Cotenge T. Weekly . IV a• respects aqy loss to such insured, and th-= qim~ny · 
lndemnit;y· for, total disability is payable to the insured will retum the preptium paid for such duplicatiqn o' '.fll6 . ; 
who ia.~~~ed. Su~ject ~o.~ of claim.· accrued insurancchereunde~.1 :·I·:. ··:.·, .. !lut:,• 

t.' • •·' ~,o. f .. IJ!· .. • I ·.. , 1;.. ' .. · 1: 
. I ••••• ' •• • ~. .I '' I , •• ~t . 

: . COf.f~JTIONS . ·. . ~' J ' • • • :::. : ~ •

1
~ 

. . : .. c9~~lit~~Pf ~. ~ ~ ~~ .~ 5 t~ugb 17 apply to all; Parts. . I • I 

' 1 ; • Conditions I, 2, 14 and 4 throuab 12, apply only to the Parts noted thereunder,._' .. ' : · : 
• : I • a • • • • • • t • , • ~ ~ 

t. PoUcy Periocl, Territor, (Parts I, II aad Ill).. This shall immediately. forward to tho company every ~ 
policy· applies only to accadents, occurrences and loss deman4, aotipp, aummon.t or other pr~ recoiv~ ~~ l 
during t~e policy period while t~e au~omobil~ is JWithin. • h!!P or liia r!PffSC~l4fiv~: ·• : . . . . : ·,· ·: .. ,._ .. ·,, : 
the Unated States of Ameraca, Ill terratora" or l . . . ' . . . • • 

possessions, or Canada, or is bcina transported bctw~n 4. Two or Mo~ Autqmobll" (Par .. '' 1Jap4111). Wbe~'1
1 

t 

ports thereof. : · 1 · · · • . ·· ·. ~ 1 
•· '·'·.A •• t'!~ or more' ~~~tomo~ilet a~ ii)IUf~··~ereua~er~)tlf..:.: 

· • · · · il • · I • • .. .I I • ; terms ortbls pohcy•haiJ appJy se~rately to each, ~ut an ~ 
2. PremiiiJII (Parts I. II aacl 01). =If the named insured . automobile and a trailer' ~Jtachlid ·thereto shaJl'bc· held t 
disposes or. acquires ownership or~ or replaces a privat•r' to~ one automobile ai rcijJccts limits or liability pnder 
piaenacr: farm or utility automobile or, with respect to. Pad [of th!! pqlicj, ·and "parato ·automobiles under 
Part Ill, a trailer, any premium adjustment neceqary • Part. ~11 of '!h~ ~lic:Y, i~ht~i~•· .• nj d~ucti~le 
shall be made as or the date of such cbanae ,n·· P~R!•·~~.qs ~P.P.'~~~~~ ~~er,to. . . . . . . I 

acccrdancc with the manual• in usc by the company.· 
The named insured shall,· upon request, furnish .. 
reasonable proof of the number of such automobiles or.J 
trailers and a description thereof. . . 1 •• L:. .. m 

3. Nodce.ln the event of an. accident, occurrence or ioss.'. 
written · police containing particulars sufficient. to 
identify· tht= insured and also reasonably obtai~able 
information with respect to the time, place and 
circumstances thereof, and the names and addresses of 
the injured arid of available witnesses, shall be given by 
or for the insured to the company or any of its 
authorized agents as soon as practicable. In the event of; 
theft the insured shall als•• promptly notify the pollee. tr' 
claim is made or suit i!' brmttzht against the insured, he 

sl.bsls~ace aad Coo~doa or dlelasured (Parts lttml 
IJJ). The insured sbal( CoOperate With Jhe company (Ind. 
upon the · coptpany's request, assist in rnakm(Z 
settlements, in the co~duct of suits and iri c:nfurdng any ··· 
rig~t of contrib~tion or indemnity against any person or ' 
organization wbo may be liable to the insur~d hccause of . ! 
bodily injury. puiper!y damage or lu~s Ytath respect to j· 
which insurau~'f is u [forded under ~hiS policy; aud lhe 
i11sured shall attend hearings and triaJf and assist in 
securina · and · $ivins evidence .. and· 'obtaining th~ 
attendance of watnesses. The failure or refusal of the • 
insured ·to cooperate with or assist the comp!ln)· ·which : 
prejudices the company's defense of an ;.,cuun for 1 ; 

damages arising out of the operation or usc: uf an ! 

10 
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automobile·shall constitute non-compliance with tho l a.~lasured't Dudel ba·lbeat of Lou (Part Ill). In thc·t 
requirements of the policy that the insured shall·~ evoatoflosstheiosurechhall: h I. ~ 11:;;~··· · n! hlln 
coo~rat~·~ith and ~ssist the company .. The insured ~ (a) protect the automobile, whether'or:not the loss: is 1 

shan· not, eacept at bas o~n c?st, vol~ntar•ly make any ' covered by this policy, and aay (urther loss due to the 
payment. ~ume any. obhsa.uon or ·~cur any expe.nsc : . ipaur-·a failure to protect shall not be recqyerablo . 
ot~er than for such 1mmed!ate me~1cal and s~rs•cal : ·1.1.nder this policy; reaiOnable cxpcOSCI incurred in·. 
reb~r to ~~her~ as shall be ampc:rauv~ at the tama of· alfor4ma aucb.pratcQio~ ~U.~ dcqqtcd il)curre4 
aCCident •.• · · · . ·. •' .. r. •·· .'ft•het-Jnmpany''l'f!lfi"Mi; .. ,,:· ... · · . · · .: I • 1 f • ' t •• J ' T:"'. , ~-, . .,.,.,.I • • '" ' r. • ll 

6. Ac~loa A11l111t Company (Part 1). No action shall lie : · {b) file with the company, within 91 days after loss, 
against•the,company·unless,•as·a condition precedent • ··his sworD proof or·toss ID such form and including 
thereto, tho insured shall have fully complied witb all·. 'such Information as the company may reasonably • 
the terms of this policy, nor until the· amount of the 1 require and shall, upon the company's ·•request, 
insured's obligation to pay shall have been finally' exhibit the damaged property and subm1t to 
deter~Qin.ed ei\her by_ju.-gment asninst the i~sured after ! cxa~ination ~nd~r oath.. , , ! 

acJ!'al tr•~f or by wrttteq agreement of ~be msured, th~ 9. Appraisal (l,art Ill). IC the insurc:d and 'h~ company 
cl~•~an& a~~ ~he cqmpany. ·' · ·~ , fail to agree as to the amount of loss, either may, wnhin 
Any persoa or organiution or the legal representative I 60 days after proof of loss is filed, demand an appraisal 
thereof who has· sccured such judgment or writteD of the loss. In sucb event the· insured and the company 
apcoment shall thereafter be entitled to recover under: shall eacb select a ccimpetent appraiser, and the 
ttiia Jdicy to the eatent or the insurance afforded by this · appraisen shall select a competent and disinterested • 
policy. No ~n or orsanization shall have any right i umpire. The appraisers shall state separately the actual . 
uader thil policy to join the company as a party to any cash value and the amount of loss· and failing to agree 
action apanst ·the iasured to determine the insured'i · shall submit their differences to the umpire. An award I 

lla~ility,. aor. shall tho company be impleaded by the in writins of any two shall determine the amount of loss. 
InsUred or hil leaal · representative. Bankruptcy or The insured and the company shall each pay his chosen 
insolvency or the inJured or of the iasurcd's estate shall appraiser and shall bear.equally the other cxpe:nsc:s of I 

not relieve tbo company or any or its obligations • the appraisal and umpire.•... · • .. · : : 
hereunder.·. . : . . . ,. . . .. The company shall not be held io have waived any of its 
(Parts II, Ill aacl IV). No action shall lie against th~ rights by any act relating to appraisal. · · · • .. 
compnny unless, as a con~ition p~ecedent thereto, the~o ' 10. Paymeat bl Loa (Part Ill). The company may pay· 
shall have been full compban~e w~tb all the terms of tb11 for the I• in money; or may repair or replace the 
policy nor. under Pan Ill, until thirty d_ays after tJrOO( or . ·. ·damaaed or stolCD property; or may, &t any time before 
loa ~ fi~ed ~nd tbe amount or lou as determmcd u the lou 11 paid or the property is 10 replaced, at its 
~\d~u~ !1\~pol~r.~ ·. i .• · ; r •· ·. ex~ !retum any •stolen property to the' named· 
1. Medical Reportl; Proolaad Paymnl of Claim (Pari insured~ or at itt option to the addresa ahown in the . 
II).~ soon as practic;lble the injured penon or somdsne declara~lons, with payment for any resultant d~mage . 
on hll behalf shall aivc to the compaay written proof of . thereto, or may take ~II or such part of the property a~ 
I 1 · d · hr:.. · · _.. d L-11 b the a arced or appra11ed value but there shall be no : 

cam, un er .oat 1• requarllliilll, an su. • ~ftc~ etc. abandonment to the company. The company may' settle 
request from the compan7, eaccute authorazatiOD . to any claim for loss either with the insured or tho owner of 
enablethecompan,Ytoobtaanmcdlcalrepo!"aadcop•cs tho property : .. . , ~ ., . .• . .. ~ ,, ... ! 
of records.· The· inJured penon shall sutimat to physical • . I 

eumination by physicians selected by the com~riy . 11. No Beaent to BaUee (Part ~·The insurance · 
when and u often u the company may reasonably afforded. by tbis policy shall not mure directly or 
require. indirectly to the benefit or any carrier or other bailee for 
T~o company may pal the injured penon or any penon . ~ir~ ~~~ble for ~oss to th~ ~~~~mobile. , . 
or organization renderins the services and such payment 11. Subroaatloa (Parta I ancl Ill). In the event of any 
shall reduce the amount payable hereunder for sucb payment under this policy, the company shall be 
injury. Paymeat hereunder shaD not constitute an subrogated to all the insured's rights of recovery 
admission of liability o{ &llf. penon or, except therefor aaainst any person or organization and the 
hereunder, of the'company. insured shall execute and· deliver instruments: and 

I!' t• ···, : i .. I · I· 

I ~ .. '., 
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papers an4 do whatever~ else ia necessary to.sccure such .• 
ripts. The insured shaD do.~ nolhiaa. af&cJ .loss. to:, 
~~~!~f~~~~,~~~.'.f.• .. .;., '' ' • • : I " t ,.~) 

.... ;;.t•. ·,,, .:·. j •• ·~. ··ill 

J3J·Ia.ua-. -Notice· to. any agent'·or· knowledao 
possessed 67 any aacnt or by any other ~rson ·shall not 
effect a•waaver or a change in any parl of this policy or 
estop the company from asserting any, right under the 
terms Q( t~is policy; nor shall the terms of this policy. be 
w1dved 9r:changed, ex~ept by endorsement 1ssued to 
form a part pf this policy, signed by an executive officer 
ohhe.~pany.. · . . . , . 

.: ; :.1, .•• I·-

16.. Cueelladc&. This. p)licy mar be cancelcd,-b, ·lho ,, 
insured named as ilamcCI insured an .the declaration& by,, 
mailing· .to. the company written uotiee staling. !Wh,a , , 
thereafter tho cancellation shall be effcctiv~ :rbia poUcyll ~: 
may, bo CIDCelccl.by: tho c:om~DY. by mailing •to thO•t 
inaured named u named inJured in tho declarations at . 
tho address ·shown in tbia pllicy written notice stating 
when not less than ten days days thereafter such 
cancelation shall be effective. The mailing or notice as 
aroresaid shall be sufficient proor ol.. notice. The 
effective date and hour of cancelation stated in the 
notice: shall become: the end of the policy period. 
Delivery of suc:b written notice either by suc:h insured or; i 
by the company shall be equivalent to mailing. . ... I 

14. Umlt or l.lability - Cou~rage 11. The company's If such insured cun~d:;, earned premium· shal\ ·be : 
liability shall not exceed $25.00 for each disablcmcna.J. -~· computed in ·accordance· with the customary short rate · ,. 

,. • t I • ... •; · ; !11 1 table and procedure. If the company caftcels, eamcdi I 

i · ·. i, premium shaU 1 bt: ~ Qlm~utccl. ·pro 18ta. rPremium . 
15. Assignment.Assignmc:nt u( interc:st undc:r this pOne)' adjustment may bo ~d~cithct at tho time cancelation 

1
· 

shall not bind the company until its consent is endorsed is~cffectcd or as soon aa practicable.-aftcr caoccl:uiun. 
hereon; if. however. the insured named as named . bccof!1CS ~ffectivc, bu~ .payment or te~der of unearq~ •I 
insured in the declarations, or his SJ)OUSC: if a resident o( ·: premiUm IJ not a CODdiUOn of canccJiaUon. · . . . ·! ! 
the same household. shall die:. this l'k•licy shall cover (I) · · · • 
the · survivor as named insured, (2) his legal r7:; DLoclaratlon.t.. By. a'cceptance .of this policy, the ! ·· 
representative as named insured but only while acting . insured named as .named insured Ia tbe declarations ! I 

within the scope of his duties as such, (3) any person. agrees that tbc statements in the declarations arc hiJ.: 
having proper temporary ~ustudy · of an . owned agreements and representations. that this policy;, ia ~i 
automobile. as an insured, until the appointment and ; issued in rcliaaee upon the trut~ of such representations., ! 
qualification of sudt le8al rcprescntaaive, and (4) under - and that this ~licy embodies all aarcc:mcnts existing ·i !· 
division 1 or Part II any person who was a relative at the.· betw~n ~~~elf and t~e ~!IP~DJ qr ~ql of.i~ ,.'11"., • 
timeofsucb death. :· · · · · · · · . · · · relatma to thasinsura~ce. .. . .,,I , .. l"-. • .r- -if! " •r, ' I .. t', ·•· \tol.•,"!l o.J .,. 

. .: ..• · ••. I. I •• I ,. ii .. ;'I· !:, • , .• ; i · •. •' . •I. !! II II! !, : 

• •• I MtJTUAL.tONDITIONS. . 1
' ~ 1

• .'! t ! •·•.· t .' ·: ·:· \'J&!•··t ~; ~~. 
• • • I ',!!J ~~. I• ., . • II - I I • .. .., ... I. • I· • 

I. Mutuall - Membership and Votipg Notice. The first . 2. No Contingent UabiUty. This policy Is non-assc'ssablc.•·1 
insured oamad in lhc "declarations is notified that by · 3. Annual Meeting. The annual m~eting of the merp~rs . 
virtuo o( tb~ policy he is a member or the State Farm of' the company shall be h~lfl at its home office ~J.: 
Mutual .,.utomqbile Insurance Company of. Bloomington, Illinois, oQ the second Monday of June pt . 
Bloomins\On,lllinois, and while this policy is in for~e is · the hour of 10:00 1\.M:. unless the B~rd or Qircc~or~ 

1

: 
entitled to vote at all meetings of members and to sbare sball elect to change the; time and place of such meetans, 
In the earninas and savings or the company in in whicb case, but not otbenvise,. due npcice shall be 
accordance with the dividends declared by the Board af.! mailed. each member at the address d~J~ ip Jhis, 
Dj!~~~.9;D~~~an~Jik~P!lici~. . i~ ~lic:y~JJ~He~(IQ}~y~pr~ort~eret?. ~:~·: : .· ... : .·; 

• . J; • ··i • i. l t •. '· • ~ • •• ~I:~· J • • ,, • ., ' • . ,. :el··• 
. • • : ; • • ., . -1; d •. : . • ~. t .. : ··l •. , i 

1.5 

:. . .. ~,. ........ 



r---------- -· - -··-
·1 .... .) Nocc 1llc followina endoncment appliei when abc cndanemeDt DUmber appcan on~ da:lar~tianf, page. ..•.. , .u • . '. . .. ... . 

t. 

I 
~~~~~~~W.:~M~~~~~~~~A 

It il Wldentood and apec4 that in the event of cancellation of this policy by either insured or the comJXlny. the earned 
~ adculaced in accordance with the cancellation condition of the po&.-y, shaD be subject to a mipimum of S2S.~ as 
jJrOvided in Sa:lion 18 ol the Vqinja Automobile I11SU1'811Z Plaia. 

• . ... I. I • • ,I • ' 

.... . • 

• • . I .. ·.i. •' . -.&:: ... ·j ... I .. .. .•• · .. I .. . : I . .. ! 
:A'';.~· .:.~ .. . '' .t, . ~ I. • : : .i.•i ·, '. ·' !~ ..... 

Note: The foiJowins endorsement applies when the cndoncment number appears on till ~dons p~ge. 
· .• ; •• ·; .. u· · · .J .. •·• •. · .• ' . ~ * •••• ~ .•• :~t z-;\i•.!• :'.1 i.; :'i ·'I;. 

6882AQ PREMIUM AND COVERAGE CHANGES ENDORSEMENT 
' . H. •• I.· t • • • 

It is agreed that. subject to aD the provisions of the policy 
.__ modiftcd he . • ... foUowin . . 

Prmliwn adjustment made be made as the result of a 
chas~ge in: · • . t • = , • : .• · • i elUZpC ......... . • ~ ~!""! .. I JXOVISP.l II . 

added: • 1. automobiis 'insured· bY~ the 1 policy, including 
changes in me. PREMILJM AND COVERACIE QUNGES . 

·•· '! ·· •• • : 1 "driver, drivef•s ap or drivds marital status: 1 h 

A. Premium Clanps • · · · · . . · . · , .· 3. aweraps and cqverap 1imi1a. · . ; · . · .. u . , , 

·:1 ··~forduajJoticyisbascdoninfo~tionthe'-.;,~~l !·.' eli~tinaibili~ty;.~ 1~
1 

,. -~L- ,! ~.: r~: 
'--- • r. ......... __ :__a =-·--- -..&..-: . .1 Sl 101" un~ or uu...-nrmuum ~"IQ.Uts. COIIlJIIIlYIIiiU received 1RJ111 UIIIO I Mill~ UDWal ~r U~IIOI I . : • ·• · •, • t . • J . • .-- ---:! .. 1, , 1 

eoURZS. 1bc named insured agrees lhat if any of this B. Cove.rap Qanaes · · ·•· 
information marerial to the ~pment of the policy The company may mise the coverages Wlder this 
pRmium is iDcorrect. iDcomplece or changed..· the poliq .co.~ more protection without additional 
company may adjust the pmniwn accordingly durin&· pnmium Charae. If the s:ompany does this and the 
the policy period; and co coopemle with the company i1amal insured& the cowmp wbicb is changed, this 
in determining if this infonnation is correct and . . policy wiD automa~ ~~- the ~~bom~ 
complete, and eo idvise the company of changes in this · · · coverage as o,f the ~te ~ ~·•s efTel:bve m thu 
information. · '" 'i. • ~ Otherwise, tms ~IL"Y contains all of the '-""' e1 age 

· · ., agreements between the named insured and the 
Any adji.ISUnent of the poiX.-y•s pn:mium will be made COI11Jll8Y· liS tams may not be changed or wai\'c:d 
usinJ the rules in effect at the time of the change. e."U:epl by an endonement issued by the company . 

• • =· •• •·1 .• ! . • I , . I . : . 

; · :•.•!•'•: i. L :.. ~~ .:; \. . • .. : : •• e!J ~ •. • • u , · .•.•• 

.. ·I • ·: I ·. 1.· .. •'' • ;, . '' 

1 , , • .•t·i .. · · . •; J. : , • • f. ft .... a.,IJ• '-• 

~ • ..• ·, •I ~ ·• • •· . ! ~. 0 : • 0 ! 

'I; • I 1•.1·..!' ~ ': ,; ·· ·~ ,.;ia•:ll •'· 
.•. : ... -~ i . t 0 • • · : J o • I . • ! I~ ~ ~ .' • • I •••• ~ ,:f • I 

.· .. 
. 1 ••. J •• r 

I • 

'· ~· ; . . . : ,., . , .. ·I • • 

j,, I 

·., .... 
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i , : .. ~ i)i I ~~ ', ; :' :. , • . , I '• • '• ·i ' I . , " • oilt ; :, 

. ' I !1,1 oU 0 oo eli ••'~· II':: ' •' oo, "f'J::; 1!{1,11 ,. h. 

• ,:. • 1 ·_, •• :.~, • ,'·.~ra•:t 1u'''' .• ·: ! • 1 • :: Ll ·1 :. 1 !1,,t 

. • • J •• i •• :. ,,: .. ~ ••• :1 "!•• .... ·' •• '! .· ·: ...... ~,.,, ....... . 

. :1 ' : . ; .• I~ .... • :•J • . :, ~~· I . .. • ..• h.:,. •! ..... : 
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Note: The folJowina ~t applies whcl:t the cndo~.ownbcr is shown on the do:~r.ttiQns p:~ge.: , 11 ..... ~ ·, 

6191C DISTRICf OF COLUMBIA El\'IJ»tOYEF.S USING 
AUfOMOUILF.S IN GOVERNl\IENT BUSINF.SS 

. . .... 
It it qreed that the policy does not apply ~ the Liability Covcr.sgcs to the following insw'eds: 

I. The Distrid ofColwnbia or any ofils Agencies. ·· •: ·• 1 
••• • '· • ' •• ~·' • • · ·,, 

2. . Any person, including tbe named insuml. with respect to bodily injury or property damage aaulting from the· 
operation of an automobile by such person as an employee of the District of Columbia while adinJ within the 
SXJpe ofbia otra or employment, if su:h person is re&Md from liability becaus.: of the provisions 01 ~bljc l.aw 
86-654 (District of Columbia Employee Non-Liability Act), as amended. 

•' •' I~ • • • ~ • • ~: • ~· • .. : ... ~ . ' ~ ' • • •' , I : 

Note: The following endon.ement applies when the endorsement nwnber is shown on the declarations page. 
.• . . '.;. '· I t I • • : • •• , " • ~ • t I~ •• : ~· • ; ! •~t I . .: 

.. ~·f. ~~J!.NH ~~~~~~~~ ~-~SMIT11NG EQUIPMENT EXCLUDED! ;· .. i •• : 

0 ••••• '· 

It is qree4 ttm\ ¥JIY. Physical Damage ~ pf~ by the policy is subjact to thO folJowinaadditiollal adl&sion: • ;e•: 
This insumnce does not apply to loa 9f. or damage to any sowxl reccivins or sound ra:civina pad ~ttina 
equipment designed for use as a c.itil.en'• bqn4 radio. two-way mobile radio or te~ or~ monitor receiver, 
.~1 any aa:cssories and antennas unless permanentlY installed in the bpenins of the dash·or·consolo of the 
autOmobile nonnally used by the motor whicle manufactu~er for the installation of a radio.• r ... · 1 ~.. • • · ·, •• ·I 

.•. •·h . t•; • •I ~•i.• f:, .,..· · , ;..., :.:._·1 .· .•· •· . I 

• I 
.J •••• . ·'' I : 

Note: This endonement replaces any endoracment providing siiniJar coverase. It applies when the endorsenlll:llt nUQlber 
! isshownon~da:tSmdonlpuge..... : .... 1 : ·••:~': .·. .. . : :·· ::.·u·l :' 1• ·.; •• • ·t. ····: .:et'• 

• i I . I • I ·.' : ," • 1: • : • I• • ., I • • .. • . . • I If! '• . • f ! ' I ,. ~ 'I r ',II r 

617lH.5 SUPPLEI\I~ARY UNINSURED MOTORISIS INSURANCE' I . • .. 

: ·. (Bodily Injury ;. RropertJ Damage - Umlts ~· underllaliid Motorists)'·:~. : , ·• 
,,.:-;, :. • .,T · ... • · ·~: . .(V~) · . 

• ; ' .: a . '. •• • .••• , .. ·, , ""''' : : • . 
• IJ • • • • • I •••• ! I • ., I 

It is qreed that. with nspea to such insur.mce as is atTorded by the policy for damages because of bodily injury and 
property damage caused by ua:ident and arising out of the ownenhip, maintenance or use of an wUnsured motor vehicle, 
suWivision (a) of the definition of ''uninsured motor vehicle" is amended to include ~rinsured" mocor vehicle, subject 
to the following provisions: 

I. If limits of liability for such insurcUX::C are stated in the schedule of this endorsement or in the dc:danuious. and subject 
to2. below: 
(a) the split timits so statal as app5cable to bodi1y injury for "each petson"reach accident" and property damage for 
"each aa:ident" shaD apply in lieu of any limits therefor stated elsewhere in the policy, and subject to all lhe terms of the 
po6cy having refema then:to, shall be the toml limit of the company's liability for aU dwnag~ because ofbodily injury 
and property damage as the result of any one aa:ident arising out of the ownership, maintenance or use of uninsured 
motor whicles; or 
(b) the single limit so stntc:d as applicable to bodily injury and property damage for ''each accident" shaU apply in lieu 
of any limit therefor stated elsewhere in the policy, and subject to aU the tenns of the poticy having reference thereto, 
shall be the total Hmit of the company's liability for all damages as the n:sult of any one accident arising out of the 
ownership, muintc:nunce ur use uf uninsurt.'tl rntllor vehicles; provided such limit of liability sh.aU first proviJ~ the 
~rdte limits required hy the Virginia Motor Vehicle Safety Responsibility Act as stated in the schedule of this 
endorsement or in the declanuiuns. 

2. Whc:n tL'ied in relcrenL-e to this insumn .. :c (including this and other endursc:mcntl> lt•rw:IJ.I • l .ut ot th~: pulk..-y): 

14. 
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n 
···----·- ---

; 
•·-• A..JJ\Q!PI' ~is "lJDdenpsured'" when, and to tbc extent that.·~ total amo-.nt of bodily in!ury and~ damap 

coverage a~ to the operation or Use of.tbe motor vehicle and "available for payment for such bOdily injury or 
~damage, mcluding au bonds or deposits ofmo~ or securities made pwsuant to Anic1e 6 ofCiapter ~ qflitle 
46.1 Of the Code of Virginia· (Section 46.1-467 et seq.), as ~'than the total &DJOIRlt of Ul\insurcd ·motorist ~YF.t~ 

· · • afforded any person injuled as a result of the operation or~ qf the ~hie~ · · • Jf · • • • .: • . • . 
1 

; • 
II.. . •. •··· I • •• • • .• •• . ,·· • • 

"Available for paymenJ'' mc:mlS lhe amoWlt of liability insurance <nverage applicable to the claim of the injured person 
• 1 far )?iodiJY ~ury or property danmge ~lX.'Cd by ~ payment or. any other claims arising out of the same Ol"CW'rc•l'..:e. 

, ' If an injured person is entitk.-d tt> underinsun:d motorist coverage under more than one policy, U.e following ordt:r uf 
priority ofpoUc.ies applies and WlY amolint uvuilabh: fur payment shall be credited against such polk.ies in the fi1lluwing 
Older of pnority:· : · · • ! · 

I. 1 'IJte policy covering a motor vehicle a.x:upicd ~ the injured pcr.;on at the time: uJ t11c au.:itk:nt; · · · 
1 

• 
1 

l The policy t.·ovc:ring a motor vehicle not involvqi in the aa:ident under which the injured penon is a named insun:d; 
3. n.e PoliCy covering a motor vehicle not involvec:t in the aa:ident under which the qured person is an'insw-ed'other 

than a nanBI insun."tl. · · · ' · i . •. I!· · - . . :: ·• .J • .. · . · 
Where there is n1nre tlmn one in•mrcr pruvit.ling coverc1ge W1der one of the payment priorities set forth, tJn:ir liab;lity 
shall be proportioned ao; to their rc~pc.'\:tive tult.lerinsured mo19rist ~vemgcs. 

l. lhe company shall nut be: ohligatL'll tu mnke any puyment because of bodily injury or pmperty damage to -Ahkh tla~~ 
.ins1ll'8J1Ce applies and \\ hK.:h arises uut uf the: ownership, maintenance or tL~ of an Wklennswed motor vchide until 

· after the limits of liability under 1111 h<'ldily injury wxl property damage: liahility bonds or insW"U.DO: policies nspectively 
applicable at the time of _t_he at.·ddcnt to danl£ages because of bodily i~jury or beca~ of property dams~ ha~ been 

. exhausted by puymcnt ul JlldiPru:nts ur settlements. · . · . · · • ·••l•h• t •• • • • •• : • r · , · 
4.: ·Exclusion (a) in the l Jninsun-d Motnrists·lnsurc~n:e erll.\o~t dop nol apply .r.o Lbc undaiDsurcd 111010risrs 

coverage alfonted hy this cndor~mcnt. · . . . · .. i 1 : .. : • • ; • · • " .' . . . • 
S.' 

1 
'Ibe second ptmgruph of the Other lnsur.ua Condition in the Uninsured Motorists lnsuntnce endorsement does not 

• apply to the 'Underinsured motorists coverage afforded by this endorsement · . . . , 
:•·····~ '· 1 • : •' • It ol •' t. ' t 

: ... SCIIFJlUI..E- UMIJP,F~Q..fO' . II . . 

Split Umits ' sa; am~un~ in dt:elar.1tiuns · ·. · • · · · · 

~nsle Limit. ~ly Injury and Property D-c~•nage S see amount in da:lar.ations ~h a.Xident, p,myidcd u:)J Umit sll311: 
irSt be: Bodily InJury~ each perso~ SSO,OUO ca::• aa:ident. J'rupc:ny I)'~~ ca.ia ~~~. · . • , , 

• • • I • ·' • ' • : ' I • •· ' •••••• 

,. ,I .. 
! . ~ . ·, • l 

: . , •: : ! • ;' . ' I • . ' i ·~: • : •• · , : 

Note: This endonement replaces any similar cuveroge or endonement prinlfirl in tlv! nolq. Jt !lnnli.oc . whc:n the 
~a ! ·· cndonmentnwnberisshownon W:declaralionsnure. .·.:r;-~--~ · ·1 · .&.I iTi'!' IV· ·.: ...,.,·-:-: • 

( ~ . ! t , •• f7r' • I : 1 ~ ' ,. : J ,r ~ .'·I J , • • t • , •• • • 

I I; 
'.i· .. 6510.7 UNINSURED 1\lafORISTS INSU~CE: .. ·;' 

.. j !. l ~~~~h~a) : ·'. i I '' :: ·.":I I 
In ~tion of J!1e payment of premium~ subject to~ of the provisio~ of~~ esxJ9.~i· and tq ~:flP(llia\ble 
pnMSIOI1S of the policy, the company agn:a wath the named mslll'Cd as follows: · · ., . . . . . . . . 

: .... ·· . ' .. ,.. .. . .... 
L COVERACE U - UNINSlJRI-:0 MOfORISIS ' ownership,. maintenance or use- of such uninsured motur 
(lllml:ael ror 8odly Injury and Ploperry Damage) ·• ;H' I vehicle. {: • ; ; 'It , , , •• ,I · ' · 1 I' • . ':. •' I • • · • 

I I . • ' • I 
The company wiU pay in a&X:onlance with sectiOn 38.2:2206 Fxd"iioRR ' · "·· •· · "· ·' ·., : 
of the Code of VirJinia and aU Ads amendatory thereor or •1' : • 

SUJ'Piementary thereto, aU swns which the jnsumt or his This inswancc docs not apply: . · · : ·· 
lepl representative shaD be'lega.Uy·en'tided to recover as · · .· · .i.,:.l •. 
damages from the owner or operator of an uninsured motor (a} to bodily injury 9r property dumage with respect to 
vehicle beqt~ of bodily iJUury sustained by the insuRd or which 1M insured or bis legal representative shaD. without 
properJy -~~used by aa.ident and arising out of the written consent of the company, make any seulemc:nt with 

15. 
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) 

:•.---
~ l*IR'l· Pf prpllimtiorli 'Mho. may. bo. kp11y liable ···~· ;·.Safety ~bility •Acl•al ~~~ in the schedule or 
~<Ji: (tl:.i i· .• ;il "h"•· lt::l_, •••• · · 1••• ; ........ • .. = l!·h·~UO~···:· .• : .... ,, ... !h:,-•.. , . . : I h 

r. 1 • , ,. ' ' ' ' rll 1 • ·J. 1 · , .... • 

(b) r,o' tHe flnt twO hilqdred ~ of the ~raJ amount or 1 • (c) Jf daim. is I1»Jde ~ this imwana: al1d claim is 
aD pioperty damage 81 the result Of any 0Jl9 ia.idcnt. 1bii ' , ,' p1so made 'gainst any ~D Of Qrganization who ban 
exc:laaion does not apply it the owner or operator· of the · · · insured' urider the boWiy injury liability or IJ!Oper'ty 
uninsured ! JliOtGr · vcbicJe causina the dalna&e1 can be Ciamage liability c:ovemge of the policy because ofbodily 
idatifiala.1 .t.t .•4..-,.; ·! .•~ . f. .. ! . "I• · ,; . injury Of property damage SUStBinecf in Sn18o:ident by 
t. ) • di-lv :~:-tJ the '----fi f • : a pc:rson who is an insured Wlder this iQsurana:, any 
~c so as lO mwe ~~~~ ~r \~Q, ~ to ., ~~ ~f 0 , ~~ . payment made under. this.~ to or for. any such 
msurerofproperty. • · person shall be apptied m reduction of any. amoWlt 
IL PERSONS INSt)RED . , w~Jicb he may ~ enq~ tq ra:owr (~ !l'Y penon 
. . .I':· . . . . . . 0 or organimlion who' ,is' an ~ ~. dv! b¢ily 

fac~ of the foUowma 11 ap insurt=d W1der this ansunmcc to .. : injury or property dluMse liability c:over&ges:'r · ·· 
• "~' ~ fprth ~w: . I I . ' I'. : . '• I . I • . • . . . :. • • I ; 
I Jl c' )•the' ·It--~· insured· • ,...AI· hiJe -!...1-ts f•L-' • (d) Anf ~Wlt payabJe ~this~ ~USC 

a IIIUIKOU cu-.., W , 1~11 0 UIIIO same of bodily Injury or ~ c:lam!l8c ~ P} 8D 
~ld. Cbl: spouse and rpttiws of ather; ··' . r': .· ~t ·~.a persoli whp ~ an I~~ ~ this 
(b) other while · an insund motor·'· ·""lnsur3nce shaD be redw:ed ~aD sum5 ~- because of any person oa:upymg . ... ...... bodil . . . ·d-- . . ~-111' . \'ehicle; and . u '·. ' • . . • . ~ • : , ' . . . I' , : :. I~.' ~....... y llt.JUJY or ~ -·-r ·or ~ Ul:lli&U 

' 1 • 0 • 
0 

I ' ' , 
0 

, t • • ;, of the owner or ~tor or an ttrunatrM motor=vetucJe, 
(c) any penon, With respa.1 to damage he 1s enuded to · .. ' , ! •· .i · 1 .. • 1 .: • :· ... ";':"';f':;-:";:-:" . ·.: · • .... 
RI:OVCI' because of bodily injwy co which 'his insunma: .··.. (c) Any .amount IUIOVelable as damages' ba:ausc of 
appties Smtained by an imun:d under (a) or (b) above. ~ injury or ~ ~~ sustained in1 ~ 

The . . a-1:- ly 'th h . I • ~t by a penon who ;IS an IPS~ amder . thiS 
• IJlSW'8nCe ~ separate .wa. respect to eac, . insUrance shaU be reduced by all swns paid because of 
~~~ except With n:spect to the limits of the company s stdl bodily injury or piop;ny damage by pr on behalf 
hubihty. · ' . of any person or organizauoti jointly or sevenLII)' linhlc 
IlL LIMO'S OF UABIUJ'Y together with the owner or ope .. .stor Of an Wlinsun:d 

motor vehicle for ~uch bodily injury or property dnrnage 
Regunlless of the nwnber of (I) persons or ()rcani7.alions U.:luding all suilll\ pi!id unth·r the huc.liJy jnjury or 
who are insureds under this insurcmce. (:!) persons or dama r 1 r · · · 
organizations who sustain bodily injury or projlc:rty damage. property ge coveragt.:" 1 

I·! fill ll.')'. • '. ··i 
(.)) cbims made or suits brought on ua:ount of bodily injury IV. ~Lfq' r~o~ l'ERRJT9R\' ;. ~ ·. ~- . , . ! 
or property damage, or (4) motor vehicles to wtuch this This insurara applies otily 10 &a:idents which occur during 
insumooe uppties. the policy period 8nd within the United States of Amc:r ka. 

(a) If d1e schcdtdc: or dccl:.mttiuns im.Jic.:atc ~plit limits of its territories or ~ons, or Canada. 
liability, the limit of liability for txxlily injury stated as v. DEfiNITIONS 
app~ble t~ ::c:ach pc:r~un" i~ the limit of the 
company's liability ft1r all damage:-; ln.:mL'iC of hudily When Wied in reference to this insw-cUPt. (including 
injury sustained by one p:rsun as the rc:sult of any one endorsements fbnning a pan of the policy): . 
accident and, subja.1 to the: ahuvc pruvisil>n n:siX'Cting 
.. each penon··, the limit of linhility fhr bodily injury .bodily fniuy - means bodily injury, sickness or disease. 
stated as apptialblc to ••each accident''. is the total limit incl\)ding death, sustained by a person who is un insURd 
of the company's li~thility fi,r all damagc:s because of under (a) or (b)' of the Persons Insured provision; 
bodily injury su-;taint."\1 hy tw", or mun: p:rsons as chi: hlt-epd-N~ wetdde - means a motor vehicle which causes 
result· of any one accident The limit of lia~lity for an accident n:sulaina iD bodiJr injUry. lO an insured . or I 

~rty damage stated as applicable to ench aa.ident · D1'0DCrtY damap. F.OVid!:d; . . . 
IS the total limit ·of the c:omJXIny's tiabitity for all • ; • : ,. '.1; 1 • • · • ' ! ' • • • • · • • ~ 
damages beca~ of property damage to all property of (a) then: cannot ~ ~ltlincd the ic..lc:nb~ of eathcr the 
one or more insureds as the n:sult of any one ua.idenl opm~tor or the owner of such motor vc:hicJet an_d 
(b) If the schedule d Ia · · 1Wca • .. t.. r . . (b) the insun'C.l or someone on his betwf ~ have 

. . . . ~r «. r'!-~ons 11 te a 51~&"' •nut reportt.'tl the au.:itlc:nt promptly to c:iLher the ~mp;sny, or liability! the ~t of liabili~. s~ted as applicable to or a law-<nfon:cmc:nt olftCCr. •· · ·· · ·. · 
••each ao;ident" IS the total hnut of the compmy's · · · · · · 1 

UabiJ!ty for all damages as the n::sult of any one aa:ic.lent; irHIR.'d motor n:bide - mc:ans a rnutor vc:hidc registcmi in 
provided such limit of liability sh~tll lirst provide the Virginia with re;pcct to which the bodily injury and property 
scparaae limits required by the Virginia Motor Vehicle damage liahitity coverage of the policy appli~ but shall not 
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... /- -··-- ··-·· ------ ·--· 

~-• wcbidc ythilc ~*PI used withgUl the p:I111Wion uf: aa:o~.with the= manual& in-use by the: wutpuny. If the. 
lbeownpr;a·.t .a. I.,,·:,, 1 · t,:;:·., .1. , ·, ,. , .. • ••u:l. . ea~l p~ium .tbWi ~mputed .:~. tba.tadviiii:C. 
IDDCDr:....._. ~·mean~ a land mo~r yetli:Je or trailer other~ premawn ~.the IWJkXians'¥'Gd.$lull ~Y.the cxa:sJ to d1e ; 
than .. • .. ··' t1 ~~ • ~; •• ; ~paoy; 1( less. the co~pa.ny .~ retw:n •. to Jhe I14UllC'! 

. ~~~lw~P.O~Jli4&4. Y..such•~uf'N,.i .. ! ••.... 

I .• (a) a r~ ty_pe lr&1or ~r other .:quir.ment designed r~~ c. ~~ p,f ~ ~~ ~ ~( 4J( ~ As soun . 
. •I· ~~r~·Cl~~': ~~~ roads. while ~t upo~ P;t'l~e ~ P.~~ thi: a~u~ ~r otf;;r ~rso!l.Jllilkiflg '*"m ' 

. • • · • . . · 5haU ~va; to the company wn.tten proof of c!Utm, .\Ulllcr oath · 
:. . {ll} ~ ~ oppratal OIJ ~Of ~4)\'~r-U'clds, Of if required, including full ~IS of tlie naUire i&pd exk.-i\t : 

(c) a.~ ~~Je loca~ for use as a n:sidmJe or of. the i~ju~cs. treu~t, arid _o~ 4f:wls .e'~t#UJ~~to .the : 
~ . . , . . .., . . . dete~matton of the amount nn~JC hcrc•iovL..: fof 

~~···, .. ·~·! • ·: the 1 ~' , ll''the cralin Shall be made'upcjn'forriiSf\irrusiKdlb~' •'mtimy I 
d •··-.: of ·,his-:· ~~- nd . pel~~ the m· if unless the comptny shall-haw faiJed·to fumlsli'Such ~_onn5" 

CICIUUiuOns po a UIC ~ spouse a 'rhi IS da ld\e . . . ..... r,.lui"" . -....: .• _,or· ..... !tA~ au.. Ll. . ... '.' WI_,!"~ ys r n:a:JY.ID8.MP9C ~-~·~. ' ... I I •.• , 
IS1111511 UIIJil~r.,.tN IYt · •~til• ••. • • 

• : . • : · · ' . : • • _i:;.a.. ·. . .• The InJUred person shaU'submlt to physical examinations by'· 
occupy .. - means ~~or upon or entermg utto or illl~·~ns·: . physicians sdlx:tcd: by· the ·Company when and as the . 
from;·· ~" · · t , • •·•• .1 

: ·• · • • ' • · ,. ::.:: • : •:. •• ~ ~y may reasonably q:quire and~ or in the event of 
~ 4mqe ~ ~ ~jwy to or cbtruct.iDn of(l) ~ · his ~ty:bis lCtqd ~~~·or .in ~ ."~' ot·hiS · 
~" motqr vehicle OWned by the nan1a1 iDSWed or bi$·· ~th. ~ ·~ rep~~ or the persons or pe~~ 
~if a ~J of. same household anq the copJCnts- ~UtJed t0 S\)e ~(or, ~ upon each reqq~;St (rom ~-· 
cifsudl motor vehicle. imd (2) any other~ (e~ a" ~y e~ecute' authortzatio-:' to cnablc'the'~Y~o 
motor vebi:le} owned by an insured and located an Vir~. ~~mediad reports and copes of ra:onls. 

mame "" means a p;rson related to the named insureq by .11M:. ~ or other person maki!lg claim for dama&c: ~o 
blood marriage or 8dopcion who is a raident of tha same property Sh'aD file proof of loss With the company ~1thm 
household; sixty days after the oa:lll't'CIU of los.~ unlc:55 such time is · 
.-2-..--1 extended in writing by Jhe p>mpmy, in the fonn of a b-wom; 
.. ......a~ mocor tebide - meuns: staea:ment setting forth the interest of the ins~ and of aU 
, (a) a motor vehicle with respect to the ownership. others in the property afT~ any ~bmna:i thereon: 

maintenance or usc of which then: is. in at least tbi:' · the ~ cash value thermf at ume of.Joa.·lf'!' ~~.' 
amotUlts ~ICd in lhe Virginia Motor Vehidc Safety place. tunc aDd cause. of such loa. and ~ ~nand. 
Responsibility Act, neither (i) cash or securities on me W110W11S of WI other ansumnce ~vmng such pro~. 
with the YIJIIit!ia Commissioner of Motor Vehicles nor Upon the compony's· reqUISt. the insund .sball.~"bit the 
(ii) a bodily mjury and property damage liability bond damaged property to the company. . 
or insurance pulk.-y. applicable at the time of the Wilh respect to claims a1lcgc:d to have a~~ut of the 
aa:ident wilh ~ to ,ny person or orgapization ownership, main~ or usc of II hit-und."~ ifdlC 
legally responsablc for the u.sc of such vehicle, or Witli .. insured bas not obtained a judgment against John Doe. the 
resp:ct tow~~ is such a ~nd or insurance policy ~bility of ~ uninsW"ed mo~orist may be: es~bli~ as 
"""bble at tbO time or the accident but the company· • .~tween the msured -~ the tcompuny, by filing With the 
wntina the same is or becomes insolvent or denies compmy within a reasonable time aJler the ua:idcnt a 
coverage t.heraiDder; or · _ · . · stataneot under oath Jhat the imun:d or his 1egal 

(b
.\ hit•and ~~ 1 def~" • . ; I. I • 

01

• r!presen~tive has a cause or Cl~ or aetion arising Out of 
1 a ~ as · · ~ aa:isfenl. for damages agamst a person or ~ 

VL cpNom~ , ~ iderlnty is unas:ertain&ble, set~na forth the fact$ in 
· · · ... ,..... Y • · ·. SUpport thereof." and shaD • ~t cJmr and convincing 

A. Polq '-!v~ · None of the Insuring Agreements. evidenCe that~-was a hit-aoo.;(uri Whide i.n\'olwd in the 
&clusiods,•CoftdltionsorotbcrprovisionsofthepolicyslutU · ~~~-· •· •· ., .. ·· .J '• r • • t-.ilk7 · · ·, ~iii 
apply to the insurance aft"orded by this endo~t except · · ·: ·• · . 
the Conditions "Notice", "lnsW"ed·s Dutic:s in the Event of D •. Nodce ~Legal Actiua. If. befo~ the compan~ makes 
Loss'', 1 ·''Subrogation", "Chan~·· "Assignment" · payment· of loss hereunder, the msUR!d or his le~ 
.. CanceUation" and "Dcdar4 tions". ' • ~re:scntativc:. shull institute any. ·le_gal w:tion for hc~Illy 

anJury or property damage agwnst any p:rson or 
~· Premium. If d':'ring the policy period the nwuher of organizltion legally responsible for the use of a tn~.llor 
msured motor vehicles owned by the named insun:d or vehicle invol\c:d in the .lt'\.idct•'. a, .• ·py of the ~umrnt'IIS anti 
SJ"-'use and registered in Virbrinia changes. the named comphtint or other prucc..~ • . .r ... \~~.! :~1 \.·nmtt"-:tinn Ytlth sua.:h 
insured c;h;lll nutily the: company during the poiK.-y p:riod legal action shall be foiW'clrded inun~iall.:ly to the compw~y 
ul any chauge aud the: premium !>l~tll b: adju.\tc.."ll in by the iNured or his legal repre5entntivc: . 
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•a L rr·i · ... ) . ' ·~ 
; 

E. \OCher lranna!. With respect to bodily injury to an . any jud~t. tor dam~ag~ awarded for: personal in.itlriel:• · · 
insured while ·occurn-ing a mol or vehicle not owned by the·· resulting from Sld1 aa:ident. · • ... N' • ''' J ' 

~arned insured.' this in.-;u~·~ s;Mll apply 'o~ly u exeess. F. Payaat of 1.-.~ Cbe Cc:apaay. Any amount Juc: l 
ansurdr~«.:c: m·er uny other snmL1r 1n-;unance e~vadable to such.' he~Wldcr is payable . . ! 
insured a~ appliulble to such \'chide us primary insu~B~~:e.·: . · · · · J 

· {fl)tolhe~~r , 
. Ex~ as providal in the: ·tC.Jrc:guing parc~gra~ if· the; {b) if the insured .be a minor to his &Xtrt:nt ur guardian.. i 

ii1Sllrid has othersimib•r hntlily injury in'iur.111ce available to.:· or , ! 
him and awlicublt 1\l the ill"Citlcnt. ·~·e company shaD not 
~liable for a grc:ucr pruportiun uf any k,s..~ to which~· (c) if the insured he det-c1sa.l to his swviving spouse, 
covem~ aw.fies th:m the limit of liability hereunder bea~ I olhcrwisc '• ,'' ; • e.;. 0 

I 0 
•I 10 0 1 

• 0 , 

to the Jwn of the :applic:ahle limits of liability of \fP.s (d) to a penon authorized by law to n:ceivc · such · 
insurance~ slk:h u~~r i11sunu~ec. · · '.. . . ~)'ll'fn' or .to a person legally entitled I'! ~Ye!' Ill& •• 

• rtum~am.ct whit-h. ttu. nA.WftMit ~t!l' • ., . . 1 .. f 
With respect to prupcrty dommgc, this insur.uu shall apply ~·~ "'~~ --t~ ....-:,. • .,.., • ·~~-n ' · • · ' : 
only as exc.-es. .. insurance over any olber V'dlid and oolb:tible ~rovidcd, lhe ~pmy may a~ &ts ~n ~y any amount 1 

= 

insunma: of any kind applicable to such property damage. . ~'~ ~ ID,O~ 'fltb ~~~d) hereof. .~ ..• , 
. . . : 0. This endorsement replaces any other provisions of the 1 • 

Wt~ J'ri5PCd to an ~~ wherean an employee of a. ~licy. including any endorsement fanning a part thereof. 
self.tnsured employer n:ceavc:s a worker's compensa\K>n affording· similar ·insurance with respect ao any:~; 
award for injuries raulting from an accident with ari · arising out ·of the ownership, maintenance or • use ·of an ' 
~ ~tor vehK:Ie. such awcUd shall be ~t otT against unipsun:d motor ~hie~ or a ~~1~:1111l vehicle. · ~. , ; ·. · :~ ".~ 

\ 

scn•:nt 11.•: .. · . ,,., • ; ' . •· . , I 
l~~.f! l?f_LI~ .. B,IILITY. · :ta., '' 

Split U.nits . l F .. . . I I ~ ,, ;\~'' i 
- - · '' '· ·; • , · ,l·;;.+lnfl I 

Lin\i~ '!f~~ ~ta~ ~ ~dtions . : .. r .1· .·• : . · .• · •
1 
•. 

Sinalc LiJnit 1
;1",' •• .• .. . ' • I • ' •. Ill . ': ... ..: • ..-. ' I 

J..b;nit oiUPility ·~Je4 in ~lara~tions provides I stdt ~t ~ fi.•rst. be:_ .• ~ •• ... I t~-i ~; 
~'Ju IW: • •• I I & • !'I A . : •• ;;,Iff • 
.-1 ..,UQ'· ~~ · •. , : .. ;. S2S.()(kl each ~n . i .. . . , i •• ; ":·t . . . , . : •u• 1 

., . ' ~.:• t', .•• -~ -~ · .1. SSO,(XX) each &a.ident· · ;fl 
....._._ 1'\r,--r .. • ~ · $10.000eada aa:ident · · : .. · · · ... .it • ·~·~ ..-.-.~ . ;--: I . . . I .I• I., 

; 1 , · 1 •· f I r • J 
• 

01 

I, • '• 
0 

• 
1 t:' "'• J ' '~ . t'' t I· t ; • . : ~. t I I! I I t 

: •• : : . • I • • .: •· ,;, I . .; : . t i •i 1 0 • :., •• :. 1•' ~, 

N~ ~ ro~ endonertlefl' a~ wbeq ~.~t 'l~~ ~~~ 9.~ -~ ~~~ ~F,. .':': !.' ';j 
I ; : !~ j. .• . . ' . I. . ·' .. I . • . . 

6557 FEDERAL EMPLOYEES USING AUfOMOBILF.S IN GO~.BUSeif$S 
•• , • • .' • •: t t • 1 . • "~• '~i •. · ···;: i.••, · · · ... ·:~ ;ir ;.• .: •• •#t-i •,:r f.•t ·~al. · ~ !J !Jf-:!i•M 

ltis~lbaltbepo;licydoesnotapp&y~~.~ff.Co~'?~roDo~.~~.·:.l.~~.'."·tJ ··,·~': ~;.;~ : 
1: 1be United States of Ameri:a or any ofi!l ~ . . t• • . • . ..... ,I ..... u ...... • . I, 

2. Any ~ irduding the named inswcd, ~. rapa:t to bodily injury or property dan1age resulting from the' 
. ; • openuion of an autorilobile by such penon • 8D 'emplo~ of the United States Government wiUJe. ~ wilhin 

· the scope ol his oft"'JCe or employment. if the provisions of Section 2679 of 1ille 28. United States Code (federal. 
Tort Claims Ad), as amended, nquire the Attorney General of the United States to defend such person in any civil 
action or~ which may be brought for such bodily injury or property damage. whether or nol the~ , 
OUt, of Which such bOdily injury or property dBJnage arose bas been reported by Of on behalf of S\dl P,CISOD to-~ : 
Unated States or the Auo~ GeneraL ~~ ,. I • • • , • • •• • •• 

. i 

I ll' .. L ... 

:( .. ·' '.!. 
1 •r • , : ; · 

; • l. ' ~I 
.!, 

181 
8466F; 

' I.!·.·· .II 
.1.. r•. • f "';1.'11 .. I ~ • • t4 • ~ 

:. I ~ (I· ' . • ~ ; lo' ,, ., f r 
. ,I •I t f•. -J1 I.Aj I ,( . i Ito 

I F . 1 
. t 

I 

r 

\ 
l 

\ 
i . 

' 
;:·~ .. ~,~~l 

~. . 
.• i 

21 

i •• 



··~ :o---------.,.~~~--:-=:-~~~~~~~~-----------------~!t~·il ·~ ~, ==- --> ----. ~ ~·~~~,: 
I N'*= . If both am:ragcs D wd d are provided under Part Ill endorsement 62S9V appliel but if only mwrage D is · ; ~:~!. · 

·i l provided. ~t 62S9Y applies. , • : •f: ·~ 
. I 

·f 6259V PHYSICAL DAMAGE ENDORSEMENT 
l Part Ill . · 

. I 

.. \ 

·l 

It is agrmi that 

1. With respect to such coverage as is aJTordcd Wider the Com~e coverage. •• shall be deducted from the amount 
or each lost &I 10 each automobile. • 

2. With ~ to such~ other than as enumerated in paragraph 1 above, ••• sbWl be deducted from &he amount 
oC sb lOB aS to each auaorilobile~ . . 

3. The followina exda&ons are added: 
This policy does not apply Wider Part I U: 
(I) to loss to the automobile while being operated in any pnammged or orpnizrd racing or speed contest or in 

pnldice or preparation for any sldl contest; 
(2) to any loss to the automobile urising out of or during the use of such automobile for the transportation of any 

explosive subscance, f1ammable li<t.uid. or sin1ilarly hazardous materials, except such transportation as is incidental 
to onlinary household or fann activities of the named insun!d; 

•• See amoWlt with coverage D in declarcstions. 
••• See amount with coverage 0 in declarations. 

62S9Y J•IIYSICAL DAMAGE ENDORSEMENT 
Partm 

It is agn:cd that 

I. With respect to StK;h covemge ciS is allbn.led under the Comptebcnsive coverage, •• sbaD be deduCted from the amow1t 
of each loss as to each automohile. 

2. 1be foUowing exclusions are :uWL'\1: 
This policy daes not apply under l~art Ill: 
(l) to Joss to lhe automuhile wlulc hcing uper.Ued in wty preanungcd or 0~ rams or speed QOillcll or in 

pmctice or preparation for any such contest 
(2) eo any loss to the automobile arising out of or during the usc of such automobile for the ~ or any 

exploSive substance. flammable liquid. or similarly haiardous materials. accpt such transpodadaD u is inridmtal 
Co onlinary househulcJ or fann ucuvities of the nalncd insured; 

•• Sec amount with coverage D in declarations. 

Note: When Coverage R is shown in the declarations. this endorsaDc:nt ~any similar covcmgc in the policy. 

6230.2L LOSS OF USE 
COVERAGER 

The campmy apees to reimburse the named insured for 
any necessary tmnsportation expense incumd not 
aa:edina SIO per day or totaling mon: than $300, due eo 
the loss or use of an insun:d motor vehicle because of 
damage cau.l by accident to such fthicle. 

2 The total psymc;nt Wider this iJ1sulaJu shall not 
exa:ed the aCtual cash value oC such whi:JI: at tbc 
time of loss. 

3. As used herein insured motor vehicle means the 
vciUcle described in the declarations and for which 
a specifiC premium for this aweraae is cbargcd. 

1. This cadonemcnt does not apply in the event of a This endorsement is subject to such exclusions, conditions, 
theft of such vehicle for which transportation and other terms or the _policy as are apgljcable to the 
expeme reimbuncmcnt coverage is provided under ComJ?rchensiVe, ru-e. Windstorm. ~ E~ ard/or 
the plticy. Collision coverages which are not inconsistent herewith. 
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State Farm Mutuat Automobile Insurance Con.pany 
July 24, 1989 

.......... 
& 
tNIUUNC~ 

r 

Miss Anna L. Phelps 
c/o Marjorie Phelps 
Rt. 2, Box 170 
Goode, Va. 24556 

Re: Insured - Anna L. Phelps 
Policy # - A370 661-46-01 
Cl. I- 46-7001-461 
Date of Loss - 6-10-89 

Dear Miss Phelps: 

Stale Farm Claims Omce 
Ill Candlewnod Courl 
P. 0. Bo• 2089 
Lynchbura, VlrJ:Inl:a 2.$501 
l'hone: 8041237 ·61Hl0 

After a thorough review of the above captioned accident, it is te 
Company's decision that the vehicle you were driving does not 
qualify as a non-owned, temporary substitute or newly acquired 
automobile under your policy, and therefore, we will not be able to 
extend coverage to you for this loss. 

Very truly yours, . . Jl ~ · ..... .J. .. ~ .. 4-<?.c..( 

J. William Dinwiddie 
CLAIM SUPERINTENDENT 
TIDEWATER VIRGINIA DIVISION 

JWO:jen 

cc: Anna Featherston - 78 Hunting Lane, Goode, Va. 24556 
cc: jenny Trevey - 111 Collington Dr., Lynchburg, Va. 24502 
cc: Anna Phelps- 8319 Brookvale Ct., Springfield, Va. 22153 
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B. C. BALDWIN, JR. 
ROBERT D. RICHARDS 
PAUL H. COFFEY, JR. 
KENNETH S. WHITE 
ROBERT c. WOOD, .Dr 
HENRY M. SACKE'rl', m 
RAYNER V. SNEAD, JR. 
BERNARD C. BALDWIN, m 
WM. TRACEY SHAW 
R. EDWIN BURNETTE, JR. 
BEVIN R.ALEXANDEB,JH. 
PATRICIA R. BLACK 

WILLIAM E. PHILLIPS 
ELEANOR A, PUTMAN DUNN 

Mrs. Carol Black 
Clerk 

) 
EDMUNDS & WILLIAMS 

A PHO.PESSIOHAL COBPOHATION 

SUITE 400 

800 MAIN STREET 

P. o. BOX 9:58 

LYNCHBURG, VIRGINIA 24505 

TELEPHONE ( 804) 846· 9000 

TELBCOPIEH(804) 846 • 0337 

October 31, 1989 

Circuit Court, Bedford County 
Bedford, VA 24523 

J, .EASLEY EDKUNDS, JR. 
(1914·1977) 

SAMUEL B. Wli.I.lAMS 
{ 1914·1970) 

Re: Anna L. Phelps v. State Far.m Mutual Automobile 
Insurance Company 

Dear Mrs. Black: 

I represent the defendant, State Farm Mutual Automobile 
Insurance Company, 1n the captioned action and enclose for filing 
on its behalf its answer to plaintiff's motion for declaratory 
judgment. 

Very truly yours, 

EDMUNDS & ·wiLLIAMS, P.C. 

By 

HMSIII: jete 

Enclosure 

cc: R. Louis Harrison, Jr., Esquire C.,~ 

~r'l 
11 \l~l~._h 
_J. Jr---} 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD. 

ANNA L. PHELPS, 

v. 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

**** 

Plaintiff, 

Defendant. 

ANSWER OF THE DEFENDANT, 
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY 

The defendant, State Farm Mutual Automobile Insurance 

Company, by counsel, for its answer to the plaintiff's motion for 

declaratory judgment, says: 

1. It admits the allegations of paragraphs 1 and 2 of 

plaintiff's motion for declaratory judgment. 

2. It admits that the plaintiff was insured under a 

pclicy of automobile insurance isc;,J.~d by State Farm Mutual 

Automobile Insurance Company as alleged in paragraph 3 of 

plaintiff's motion for declaratory judgment. It denies that the 

policy number of said policy was as stated in the motion for 

declaratory judgment. The correct policy number was A 370-661-46-

01. It will require strict proof of the terms and conditions of 

the policy in question. 
FILED IN THE CLERK·s OFFICE 

rherlvof\..1& , 1s!l<) 
TESTE:---------

25 .1r Clerk 

8'1"'0S: L \. i~ D.C. 25 
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3. It admits the allegations of paragraphs 4, 5, 6, 7, 

8, 9 and 10 of plaintiff's motion for declaratory judgment. 

4. It admits that its policy provides coverage for 

liability arising out of the use of a "non-owned automobile" as 

that term is defined in its policy and under the terms and 

conditions set forth in its policy. 

S. It admits the allegations of paragraph 12 of 

plaintiff's motion for declaratory judgment. 

6. It denies the allegations of paragraph 13 of 

plaintiff's motion for declaratory judgment. 

7. It admits the allegations of paragraph 14 of 

plaintiff's motion for declaratory judgment·. 

8. It admits the allegations of paragraph 15 of 

plaintiff's motion for declaratory judgment. 

9. It denies the allegations of paragraph 16 of 

plaintiff's motion for declaratory judgment and affirmatively 

alleges that the plaintiff, Anna L. Phelps, and Mary c. Phelps were 

"residents of the same household" as that term is used in State 

Farm's policy. 

10. It denies the allegations of paragraph 17 of 

plaintiff's motion for declaratory· judgment. 

11. Plaintiff's motion for declaratory judgment fails 

to allege that there is any justiciable controversy and State Farm 

Mutual Automobile Insurance Company denies that there is any 

justiciable controversy in this case. 

2 
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12. It denies that the automobile being driven by Anna 

L. Phelps on June 10, 1989, was covered under the policy issued by 

State Farm to Anna L. Phelps and further denies that Anna L. Phelps 

is entitled to any coverage under State Farm's policy for claims 

arising out of the accident of June 10, 1989. 

13. It denies each and every allegation of plaintiff's 

motion for declaratory judgment except for those specifically 

admitted herein. 

WHEREFORE, State Farm Mutual Automobile Insurance Company 

respectfully prays that this Court declare that: 

(1) The automobile being driven by Anna L. Phelps on 

June 10, 1989, was not covered under any' policy of automobile 

insurance issued by State Farm Mutual Automobile Insurance Company; 

(2) That Anna L. Phelps is not covered under policy of 

automobile insurance issued by State Farm Mutual Automobile 

Insurance Company for claims arising out of the accident of June 

10, 1989; and 

(3) That it be granted such other and further relief as 

to the Court seems appropriate. 

Henry M. Sackett, III 
Edmunds & Williams, P. c. 
Suite 400, 800 Main Street 
P. o. Box 958 
Lynchburg, VA 24505 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMP~~y 

3 
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I hereby certify ·that a copy of the foregoing Answer was 

mailed to R. Louis Harrison, Esquire, Attorney at Law, P. 0. Box 

1008, Bedford, VA 24523, counsel for the plaintiff, on this the 

31st day of October, 1989. 
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VIRGINIA: 
• .I 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

ANNA L. PHELPS, 

Plaintiff, 

v. ) ( MOTION FOR SUMMARY JUDGMENT 

STATE FARM MUTUAL INSURANCE COMPANY, 

Defendant. 

comes now your plaintiff, Anna L. Phelps, by counsel, and 

moves for summary judgment against the defendant on the grounds 

that the terms of the policy, the undisputed depositions of the 

parties, State Farm's answers to the motion for judgment and 

stipulations filed herein, there is no issue of material fact in 

dispute which would disqualify Anna L. Phelps from collision 

coverage for her accident on June 10, 1989. 

R. Louis Harrison, Jr., p.q. 
RADFORD & WANDREI 
P. 0. Box 1008 
Bedford, Virginia 24523 

Respectfully submitted, 

ANNA L. PHELPS 

By: Zl 1.__ h-.__ ___ ____ 
----~--~O~f~C~o-un __ s_e~l~--------

Certificate 

I do hereby certify that a true and exact copy of the 

foregoing motion for summary judgment was hereby mailed to Henry 

1 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24523 

F1LED JN THE CLERK'S O~FIC:E 

Th~~of ±ob 1~{!; 
Tt:STE: -------
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. ) 
M. Sackett, III, Esquire, counsel for the defendant, at Edmunds & 

Williams, P.C., P. o. Box 958, Lynchburg, Virginia 24505, this 

the;)_~ day ~!,~\\(\~~ 19901? L )1.____:::r 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24323 

R. Louis Harrison, Jr. 

2 
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EDMUNDS & WILLIAMS 

B. C. BALDWIN, JR. 
ROBERT D. RICHARDS 
PAUL H. COPPEY. JR. 
KENNETH s. WHITE 
ROBERT C. WOOD. III' 
HENRY M. SACKE1T. m 
RAYNER V. SNEAD. JR. 
BERNARD C. BALDWIN • .m 
WM. TRACEY SHAW 
R. EDWIN BURNE1TE. JR. 
BEVIN H. ALEXANDER, JR. 
PATRICIA R. BLACK 

WILLIAM E. PHILLIPS 
ELEANOR A. PUTNAK DUNN 

A PROFESSIONAL CORPDRATION 

SUITE 400 

BOO MAIN STREET 

P. o. BOX 0:58 

LYN~HBURG. VIRGINIA .24505 

TELEPHONE ( 804) 846•9000 

TELBCOPIER(804) 848·0337 

March 9, 1990 

Carol w. Black, Clerk 
Bedford County Circuit Court 
Main Street 
Bedford, Virginia 24523 

J. EASLEY EDNUNDS. JR. 
(1914-1977) 

SAKOEL H. WILLIAKS 
( 1914-1970) 

Re: Anna L. Phelps v. State Farm Mutual Automobile 
Insurance Company 

Dear Mrs. Black: 

I. enclose for filing with the papers in the captioned 
case, the following: 

1. Properly endorsed Stipulation to which is attached 
a copy of a State Farm Mutual Automobile Insurance Company policy; 
and 

2. Motion for Summary Judgment on behalf of State Farm 
Mutual Automobile Insurance Company. 

Very truly yours, 

EDMUNDS & WILLIAMS, P.C. 

By ~~Pl. ~-k~2!tl 
Henry H. Sackett, III 

HMSIII: jete 

Enclosures 

cc R. Louis Harrison, Jr., Esquire FILED IN THE CLERK'S OFFICE 

Attorney at Law The ld..'\tyofty)llAc.b , 19,9p 
P. o. Box 1008 
Bedford, VA 24523 
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VIRGINIA: 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

ANNA L • PHELPS , 

Plaintiff, 

v. ) ( STIPULATIONS 

STATE FARM MU'l'UAL INSURANCE COMPANY, 

Defendant. 

Comes now the parties, by counsel, and files the following 

stipulations: 

(1) That those depositions dated the 22nd day of January, 

1990, of Mary Catherine Phelps and Anna L. Phelps may be used aa 

evidence in a motion for summary judgment proceeding. 

(2) That the automobile policy attached hereto as Exhibit 

"A" is a true and accurate copy of the policy of coverage which 

State Farm had on Anna L. Phelps at the time of the accident. 

We agree to these stipulations. 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24523 

_. ~1(~1__;;;;;~)1..~~ --~-~--_..;;;_-__ (SEAL) 
R. LOUIS HARRISON, JR. 

--'~.....:...-~....a..JV\""""".-~____;,;:~}JJ~;J;I~:m:-.· __ (SEAL) 
HENR.Yiij SACKE~, III 

FiLED 1N THE CLERK·s QI=FU':E 

The/2~yof rtJa11c.h 19qO 

TESTE:----------

1 ---:---------Clerk 

~\I d~fl\ 9 0 LCR '() D.C. 
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COMBINATION FORM . 

State Farm ~lutual Automobile Insurance ComtJatly 
HOME OFFICE/BLOOMINGTON, ILLINOIS 
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The address of the Regioa}al Office issuing this policy is shown at the bottom of the Declarations Page. 
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DECLARATIONS 

POLICY PERIOD: The policy period shall be as shown 
in the Declarations under "Policy Period" and for such 
succeeding periods of twelve months each thereafter as 
the required renewal premium is paid by the insured on 
or before the expiration of the current policy period. The 
policy p:riod shall begin and end at 12:01 A.M., 
standaril time at the address of the named insured as 
stated herein. The premium shown is for the policy 
period indicated in the Declarations. 

COVERAGES, LIMITS OF UABILITY, 
PREMIUMS: The insurance afforded is only with 
respect to such of the coverages as arc indicated in the 
Declarations by specific ~remium char'e or charges. 
The limit of the company s liability agasnst each such 
covera'e shall be as stated herein, subject to all terms of 
the pobcy havins reference thtrreto. 

GARAGED: The owned automobile will be principally 
garaged in the declared town and state, unless otherwise 
stated in the exceptions. 

LOSS PAYEE: Any loss under Part III is payable as 
interest may appear to the named insured and the Loss 
Payee, it any, shown iD the Declarations and this 
insurance as to such additional interest shall not be 
invalidated by any act or negligence of the mortgagor or 
owner, nor any change in the title or ownership, nor by 
any error, or inadvertcDcc in the description of the 
automobile until after notice or termination or the policy 
shall be given to the mongage owner, conditional 
vendor, mortgagee or assignee statins when not less 
than 10 days thereafter such termination shall be 
effective; provided, the lien-holder shall notify the 
company within 10 days of any change of interest or 
ownership which shall come to the knowledge of said 
lien-holder and failure to do so will render this policy 
null and void. 

2 
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· ~-STA"rEf~~MM~TUAL~UTOMOBILEINSURANCECOMfANY 
I ::.. • • • •I • • • • I • I • I 

. .:. . . . • I BLOOMIN•;TON,ILLINOIS. 
· · A Mutual Insurance C~mpany HereiD Called The Company .. . . ..... 

Agrees with the insprtrd, named in the declarations made a part hereof, in consideration \lf the payment of the: 
premium and in reliance· upon the statements in the declarations and subject to all of the terms of this policy: . . . .. " . ..• . : . . : . 

: .... t! . .1• .. .:····· PART 1-LIABILITY 
: • '.: ,J .• 

COVERAGE A- Bodily Injury Liability; 

COVERAGE 8 - Property Damage Liability. To pay 
on behalf of tb~ insur~ ~11 sums ~hich tlte i~"rc;d spaU . 
become legally obligated to pay as damages because of: 

· A. bodily injury, sicknf:ss or disease; ·includin! death 
resulting ~ercfrom~:·· ~ercinaftcr · · ~lied ~ily 
iJJjury". sustained ~1 ~y pc~~;. · · · ~ -· · · · · ·· · 
8.' hl.;ury' to or dcSti\&~9.~ 'of property. including ioss 
of '* "'~~f; hc~im\{tcr. call"" ~propcr~y 
da~go"; . .. 

arising out of the ownership, maintenance or usc of the 
owned automobile or any pon-owncd automobile, and 
the company shall defend a.ny ·suit alleging such bodily 
injury or property damage add scckinJ damages which 
arc payable under thc.~nns of thia pohcy, even if any of 
the allegations of lhA· suit . .arc groundless, false or 
fraudulent; baat . the CQmpany may make suc:b 
investigation. oud scttlcn=at ,of any clai~ or suit as jt 
deems cxP.=Cticnt. . . ; . . • .. . 
Supp)emeatary Paymeuts. To pay, in addition ·to the· 
applica~lc ~ts ofliab~i~y: . 
(a) all expenses incurred by the company, all costs taxed 
against the insured in any such suit and all interest on 
the entire amount . of any judgment therein which 
aCCJ'Ilc;s aCtOr entry of the judgment and before the 
company has paid or tendered or deposited in court that 
part of the judgment which docs not exceed the limit of 
the: company's liability·thcrcon; · · · ·. 
(b) prcmiu~ on appeal bonds required in any such suit, 
premiums op boJJds tq release attachments for· an 
amount a.ot ill excess of the app~ica~lc limit of liability 
of this policy: and the cost of bail bonds required or the 
insured because ·of accidcmt or traffic law violation 
arising out · of the usc' of an automobile insured 
hereunder. not to exceed S 1 00 per bail bond, but without 
any obligation to apply for or furnish any such bonds; 
(c) expenses incurred by the insured for such immediate 
medical and surgical relief to others as shall be 
imperative . at the time of an accident involving an 
automobile insured hcreund~r and not due tQ ~ar; . 

(d) all reasonable expenses, other than loss of earnings, 
incurred by the insured at the company's request. · 
Persons lmUrecL The following arc insureds under Pan 
1: 
(a) !i~~ respect to the own~d ~ut9mobilc, · · . k~~;~:~~~ in~~~~ an~ a~y rcs~~crit of the s~rne 

(2) any. other person using such automobile with the 
pc~ion of the named insured, provided his actual 
operation or (if he is not operating) his other actual 
used thereof is with~~ ~e ~pe of ~uch per~i~ion, 
an 
(3) anf other person or organization but only with 

· respcc:t to his or its liability because ·or acts or 
0~9ns of a~ insured under (a)( 1) or (2) abov~; 

(b) with respect to a non-owned automobile, 
(1) the named insured, · · 
(2) any relative, but only with respect to a private 
passenger automobile or trailer, : 
provided his actual opcratidn or (if he is not 
operating) the other actual usc thereof is with the 
permission, or reasonably believed to be with the 
permission, of the owner and is within the scope of · 
such permission, and · 
(3) any other person or organization not owning or 
hiring the automobile, but only with res~t to his or 
its liability because of acts or omissions of an insured 
under (b)( 1) or(~) above. 

The insurance afforded under Part I applies separately 
to each insured against whom claim is made or suit is 
brought, but the inclusion herein of more than one 
insured shall not operate to increase the limits of the 
company's liability. · 
Definitions. Under Part 1: 
"named insured" means the individual named as named 
insured in the declarations and also includes his spouse, 
if a resident of the same household; 
"~~red" means a person or organization described 
upder ••Persons Insured";· · · 
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"reladYe" means a relativo of the named ips~ed "~9 ~ ·. ~·~" Jlleans war, whether or 110t declared, civil war, 
a resident of the same household; . . . ... . . IR$Utrection, rebellion . or revolution: or . any act or 
"owaeclautomohile" means .. . · ·.' · ·. · = eondidon incident t!) any of the foregoing. r 

.. : • .: •. i' 1 ;·!a.;~•· ·u :. :. . · ' f 
(a} · ~ pri~atc passe~ger. farm. or · utilit~ automo.bile Excla&sioas. This policy does not apply under Part 1: ~ · 
d~nbed an thas pobcy for which a s~c. prenuum : ( .) . b'l hil · ~ .: :: · ·· 
chargeindioatestbatcoveragcisaffordcd. .. · :·; .... :.:, :.. . a tq ~~Y au~omo .• e W. c.~siOU ~a PlfPbc or l~yPfl, 

. · . conveyance, but this excluston docs not apply to the 1 i · 
(b) a trader owned by the named msured, . namcfi i~ured with respect to bodily injury or property ' 
(c) a private passenger, farm or utility automobile · damage 'which results from the named insured's 
own~rship of ~hich is acquired by the named insured occupancy of a non-owned automobile o~h~r ~n as the 
during thF. poli~ period, provi4~· · · ·· . . ., operator thereof;···· · · · · .. -~, ...... ~ · ' .. ~r.• 1~T 

( 1) it repla~ ;an ~wne~ a~~o~~bi~~ ~ defin«:4_je (~) • (~) to bodily injury or property damage caused ' 
above, or . ini~ntionally by or at the direction oftbe insured; · ... ! ···. 
(2) the company insures aU private passenger fann · . ·. : · · . .. · ·;j: • ''· • :·. • .; 
and utility aulomobiles owned by the namcd'j~·urcd (c) to IDJUry, ~~c~~· d1scas!=, death or des~r~~t~on wath 
on the date of such acquisition and the named res~ to whicti an insured und.er ~~e pqli~y ·~ ~ an 
insured notifies the company within 30 days·aftcrthe ansured under a nucl~r ~~er~y babdity ~Jacy WI!~ ~y 
date of such aC9uisition of his election to make this Nuclear Ene~gy Llabilitt· ~~~urancc AsJC?Clata_9n, 
and no other pohcy issued by:thc company applicable M_utual Atoma~ Energ~ aabdaty Undcrwnters or 
r.o such automobile or . . , Nu~Jear Insurance· Assocaatio~ of Canad.a, or wC?uld. be 

.' . an msured under any such policy but for 1ts teruunauon 
(d) a temporary substitute automobile; upop exhaustion qf j~.limh o,f liability; . .;, . 
"temporary substitute automobile" means any I o o o • • o 

automobil~ or trailer, not owned by the named insured, (4} to ~·Jy lDJUty or property. ~~a~~-~rJSlD~ ~~t g(, 
while temporarily us~d with the penn~sion of ~c owner tJ;ie ~perat~~n of farm macJuq~ry,. :. _ . . i 

~a substitute for the owned automobile ~r trader when (e-) to bodily injury. to any emploY= of the insured 
wtth~rawn .r~om normal usc ~use of ats breakdown, arising out of. and in the course of (1) domestic:. 
repatr, servactng,loss cr destruction; employment by the· insured; if benefits therefor arc in · 
~"rwd automobile" means an automobile or trailer whole or in part either· payable· .or. required to be ; 
not owned by or furnished f9r th~ res-.lilr usc of either provided under any wor~en's compensation law, or (2) 
the named insured or any rc:lative, other than a other CJDploymcnt1ly the msure,d; · i · .:. .• . . 
temporary substitute automobile;· ' 
"pri.vate · passenger 'automohUe~ R)t;ans a four ·wheel 
private _pa~ngc;r, staJion wagon or jeep type 
automobile; i' 

"farq~ aut~mobife" means an automobile of tho truck 
type with a load capacity of fifteen hundred pounds or 
less not used for business or coJQme~iaJ purposes other 
than farming; 1 .. 

"uJi)ity ~utomobile" means an autQmobile, other than a. 
farm automobile, with a load .capacity of fifteen 
hundr~d poun~ or less of the pick-up body, sedan 
dc;liyery or panel truck type not ~ for business or 
commercial purposes; . . 
"trailer" means a trailer designed for usc with a private 
passenger automobile, if not being used for business or 
commerc~~~ purposes 'with other 'than ·a private 
passenger~ farm or utility automobile, or a farm wagon 
or farm implement wbile used with a· farm automobile; · 
"automobile business" means the business or occupation 
of selling, repairing, servicing, · storing or parking 
automobiles; 
"use" of an automobile includes the loading and 
unloading thereof; 

(0 to bodily injury to any fellow 'employee of the insured 
injured in the course of his employment if such injury . 
arises out of the use of an automobile in the businc:sScf· 
his employer, but this exclusion docs nos. appJy to. the : 
named:insured with respect to injury s~inod tJ,.any 
such fellow employee; . , · ~' ~ . u ~ ,,. ,, 

(g) to an owned automobil~ while use4 ~~ any 'pC:rson 
while such person is employed or otherwise engaged in 
the automobile· business, but this exclusion' docs not 
apply to the nam~· insured, a resident of' tho same 
househoJd as the named insured, a p~rtnership in whi~h 
the named insured or such resident is a·partner, or·any 
partner,·ag~nt or ~mployec of the named irisurcd; such 
rcside~t orp~!J~rshi~~ · · · · :· · ·- · - 1 

= : · 

(h) to a non-own~d automobile while maintained or usa;d 
by anf person ~hi!e ~uch perso~ i~ ~mP.Ioy_~~ . q~ 
otherwas~ enpged tn. .· '·-· 

(I ) the automobile business of the insured or of any ' 
other person or organization, · · ·;• • h. 

(2) any other. business or occupation of the insured, 
but this exclusion (h) (2) does not apply to a private 
passenger automobile operated or occupied by the 
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;•. nam~· insured or by his private· chauffeur· or 
I ' domestic .sc"ant or a trailer Used therewith or· with 

anownedautomobile; · · .... ... , .. , •. • .. ·· . · .. 
(i) ·to injury to or destrUction or ( 1) property owned or 
transported by-the ilisured or (2) P.ropcrty rented to or in 
charge of the insured· otlier· than: a residence or private 

. garage;·· ...... , .. : . i ... t . . .. ; .. . 

(j) to the ·ownership, maintenanCe, operation, usc, 
loading or unloading of an automobile ownership of 
which is acquired py the named insured ~uring the 
polic)' ~od cir .any tc~porary ~ubstitutc automobile 
ther~for, 1f llie named tns~red lias purchased other 
automobile !~ability insurance applicable to sue~ 
automobile far \vbich a specific premium cbp.rge has 
been made. ... · · · ' ·.. · 
Fillaneial Responsibility Laws. When this policy is 
certified as proof. of financial responsibility for ·the 
future under the provisions of any motor vehicle 
financiaJ: ·responsibility law, such insurance as is 
afforded by this policy for bodily injury liability or for · 
proP.=rty· damage. liability shall comply ! wath the 
provisions of such law to the,extent of. the coverage and 
limits of liability required by such Ia w, but in no event in 
excess of the limits of liability stated in this· policy. The 
insured! agrees to reimburse the company for any 
payment made by the company which it would not have 
been obligated to make under the terms of this policy 
except for the agreement contain~ in this ~ra~~P~·-

Umitl of UabWty• The limit• of bodily injury liabilitr, 
stated in the declarations as applicable to ••each person '· 
~!the .li~t. 9f dlc .f:Ompany's UabUity for ~11 !Jamas~, 
~ncludmg damascs for care and loss of se"iccs, arisins 
out of bodily injury sustained bf one person as the rc:Sult 
of ·any ·one occurrence; the lirmt of such liabiljty stated 
in the declarations Q applicable to "each occurrence" 
is, subject to· the above provision res~tiilg each person; 
the- total limit. or the company's· liability for all. such 
damages arising out of bodily injury sustained by. two or 
more persons as the result of any one occurr~~ · .. . 
I. •. • ,;·. . ' . : ', .· 

The limit of property damage liability stated in the 
declarations as. applicable to "each occurrence" is the 
total limit or the cOmpany's liability for all damages 
arising out of injury tq or destruction of all property of 
one or more pcrsoRJ or orsan~'ions, includapg the loss 
of usc thereof, as the result of any one OCCWTencc~ _. .. · ·· 

Other lasuraace. If the insured has other insurance 
asainst a loss covered by Part I of this polic): the 
company shall not be" liable under this policy for a 
greater proportion of such .loss than the applicable limit 
Gi liability stated in the declarations bears to the total 
applicable limit of liability of all valid and collectible 
insurance asainst such ·loss; provided, however, the 
insurance; with respect to . a temporary. substitute 
automobile or non-owned automobile shall be excess 
~uran~. oy~~ ~~y o~her and collectible insurance. 

PART II- EXJ»ENSFS FOR MEDICAL SERVICES· 

Cowerage C - Medic:al Paymeats. To pay all rC&sonable 
expenses incurred, within one year from the date of 
accident for neCessary· medical, surgical, X-ray and 
dental services, including prosthetic devices, and 
necessary ambulance, hospital, professional nursing and 
funeral services; 
Dl'isioa I. To or for the named insured and each relative 
who sustains bodily injury, sickness or disease, including 
death resulting · thercf~ hereinafter called "bodily. 
injury", caused by. accident, · · . . . . 
(a) while occupying the owned automobile, ;·, 
(b) while occupying a non-owned automobile, but onfy if 
such ~rson has, or reasonably believe be has, the 
permission of the owner to usc the automobile and the. 
use is within the scope of such permission, ·0,. · . ! ~: •· · 

(c) through being struck by an automobile or by a tra~ler 
or any type; . . : . 
DiYision l. To or for any other person who sustains 
bodily injury, caused by accident, while occupying . . .: 

. , . 

(a) the owned automobile, while being used by the 
named.insured, by any resident of the same household or 
by any other person with the permission of the named 
insured; or 

~b) a· DRn·o~ne4 automobile, if lhe bo4ily ipjury r~uJt4 
rqm. I. . • • •. .. . . . 

( 1) its operation or occupancy by the named insured 
. or its operation on hiS behalf by his private chauffeur 
· · or domcstic-se"ant, or· · · ·: · · ' : · · 

.: •• .:, •· • .• :.· : . f •• 

(2) its operation or occupancy by a relative, provided 
it i~a Pfl~atc ~g~r ~p.~~~o~iJ~ or t~ilcr, : . , 

but! only if such operator or ~upant has, or reasonably 
believes be bas, the permission of the owner to usc the 
automobile and the use is ·within the scope of such 
pcr~ion. ., · 

Defmitioas. The defmitions under Part 1 apply to Part 
II, and under Part.II: ! . •. • · 
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··~m." .~ ~ 9r upon o~ ~nJeripg.~t~ or Mli&luiP.a 
fro~ .· ,i..: .• . ;. , .. . . -~~- : : ... : .... 
[.vdnSinn$ ; !'J1Us poliCy does not apply under· Part II to 
bodily·mj~ ... : · · = • "· · · .. = .; .... 

(a) s&istairied while. occppying 0) an oWJted automobile 
whilC ·Used as a 'public or livery conv~ or (2) ·.anY. 
ve~ w~ toea~ fpr use as a residena: gr_premisl:s; · 

autoJ11o.bile by the llWl\ed imun:d 9T: by qi:i pgvatc 
dla~eur o-: do~ $4:W.mt, Qr of .,. tmill;r, :J.JCd 
therewith or with an owned a~rnobi),r, , • . J ... ..... 

(4) ~rained by apy . ~rsop whil1: is employeq .jn . ~~ 
a~omobije biJSiness,. if .tfle ~nl . ~. p~t of ~ 
operc1tion then=of a.n$1 ifb!:nefits th~~for are in wholc;:o( in. 
part either payable or required to be provided under MY: 
workmen's compensation law; 
(c;) due to Wai-. ·· • ··· .. ' ··.. · · (b) sustained by the· .named insmed or a relative while 

occupying or through being suuck by (1) a tarm type tracror 
or other equipnu:nt .designed for use principally off public limit of liability. The limit of liability for medical payments 
roads.. while not upon public roads, or (2) a vc:hicle operclted srated in the declaratiops as applicable to ... eacll pe®n ••· ~ 
on rails or aawler-tteads; . • the limit of the company's liability for aU ex~nses incurred 
(c) sustained by any person other than the named insured by or on ~half of each person who s\IStairui bQdily iniuni 
orareJative, · : ~.! • ~. astheresultofanyoneaa:ident · '#, .. ::r-rr .• ~, ·· .'f.ll' . 

. ,, .: .. 
t 1) while such person is oa:upying a non-owned Odler 1muraace. If there is other autoiJlQbiL: ~ 
. autornQbile while Used as a public Qr livery conveyance, payments insurciJlGC against a )QS$ covere4 by Part n llf. ~ 
or · · .. . .. ; ·· · · · ;. ~ · · .. · · ' policy the company sball not be liable Wlder this policy fon 
(2) resulting from the maintenance . or use of a a greater proponiQD of such loss than the applicable limit d. 
·non-owned automobile by such person while empl~ liability sta~ ip lhc declarcltions bears. to the tosal 
or otherwise.~gDF.i in Ul9 P.uiomobile business, or · applicabJe. limit of liability of· all vcllid and. coUc:ctiblc 
(3) resulting from . the maintenance or use of a automobile medical payments · insurance~ provided. 
non-owned automobile by such person while employed however, the: insurance- . with respect. to a tempor.u:y· 
or otherwise engaged in · any · olher business or substitute automobile or non!'Owned automobile &haJJ b: 
oa:upation, W1less the bodily injury results from the excess insurance over any other vdlid and colleaibJe 
operc1tion or occupancy of il private passenger automobile medical payments insurance. :. : · 

. . ~ ~ • I • 

PART W - PHYSICAL DAMAGE . 

COVERAGE D - (1) Compreheasil'e - ~ 
Collision, (l) Penoaal Elfec~ · · · · · · · · 

(1) To pay for loss camed ather than by collision to the 
owned automobile or to a non-owned automobile.. F.or tbe 
purpose of this coverc~Ft breakage of glass ~ loss caused 
by missiles, falling objects, fire, theft or larceny, explosion, 
~uake. windstonn, hail, water. flood. maJicious 
mischief or vandalism, riot or civil commotion. or colliding 
with a bird or animal. shaD not be deemed to be loss caused 
by coUisjoq. . 
(2) To pay for loss ~used by f~ or lighb'linf to roPes. 
wearing apparel and o~ personal. c:tfects ~hich .arc .the 
property of the named insured or a relative, while such 
effects are in or upon the owned automobile. · . · : 
DF..DUCTIBLE COMPREHEl~SIVE COVERAGE. 'To 
pay any loss payable: Wlder cove~e D but it is agreec;l that 
the deQuctible amount. as sho~ on the dec~tions l)!lge 
by the nwnber beside D. shaD be deducted from the amount. 
of each loss as to c:ach automobile. other than loss by (a) fire 
or lighming. (b) smoke: or smudge due to a sudden. unusual 
and faulty operc~tion of any tixed heating equipment 
sel'\ic:ing the premio;es in which the automobile is located. or 

(c) the sn-:c&nding, .sinki:ng, bumin.g. collision or de~cli~nen~ of 
any ·conveyculCC m or upon which the automobile ts being 
trcmsport~ . . : f'• • 
If the polic:y affords insur.mce with respect to the eo~on. 
cover.J8C. breakage of glass caused by. collision may, if dls; 
insured so elects. be treated as covered then:Wlder. SIW~J 
ro the ~ ttlen:of, insread of ~ M~ COJnP~~v.e. 
coverage. ... 

COVERAGE G - Collision. To pay for 1055 caused by. 
collision to the owned automobile or to a .non-owned . 
auromobile but only. for the amOunt of each sLI!h loss iri ~ 
excess of the deductible amount stated in the declar4tiOflli 1 

as applicable heretg~ .. . : .. :·n, ... 

COVERAGE H - Towing and Labor Cus To pay for. · • 
towing and labor <;asts nec:e55itated by the disablement of. , 
tbe ownecl. iiUtom<lbile or of any non-owned automobils:, · 
provided the labQc. is perfQnna:d at lhe place of disable~nJ., . 

SuppJementary Payments. In addition to the applicable limit 
ofliability: · · · 
(a) ·to reimburse the insured tor tr.msponation expensc:s 
incurn:Q during the period c:ommen<.ing 48 hours atier-a-: 
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theft. cover~ by this policy of the en tiro aulomobile has 
been. rcportal· to :the .. Olmpanx and the pllice, :an~ 
tcmiliuiting ~then the automobile is returned to ·use ar 
tho company · pays· .for the .loss; provided that the 
compaay shall 110t· be· oblisatcd to "pay. aurcsato. 
c~pcnsc:a in exc:css of $10 per: day or. &Qtaling more ~ail 
SJQO;.... .. . . I •• • • • • • • • .'.J • 

(b) to pay general averasc~·and salvage charges for· 
which the· insured becomes legally liabl~ as to the 
automobile being transponed. 
DefiDitioas. The definition$ of "named j~ured", · 
"relative" t "temporary' subStitut~ automobile" r't'f.rivatc 
passenger automobile" t 66farin. iutomobile" t ' utility 
auJo~obile", "automobile businca", ••war". and 
"ownecf automobile" in Pan I apply to Part Ill, but 
"owoed. automobile" 4oes not include, under· Part Ill, 
(I) ·a trailer owned by the named insured on 'tho 
effpc~vc date of this policy and not described her~in, or 
(2) ·a trailer owncrshap of which is a~uired durin' lJ1,o 
poUcy period ~less the company· insures all pnvate 
pasiiengcr; farm and utility automobiles ·and trailers 
owned by the named insured on the date of such 
acquisition and the named insured notifies the company 
within 30 days after the date of such acquisition of his 
election to make this and no other policy issued· by the· 
company applicable to such trailer. ·. · · · 
"l2 .... ed" . : . . ·. . .. 
~.~·· . :,~ .. 

(a) with respect 'o an owned automobile, ,, 
( 1) the named insured, and 
(2) any person or organization (other than a person 
or organization employed or otherwise engased iq 

· · the-automobile business or as a carrier or other bailee 
for hire) maintaining, using or having custody of said 

· automotiile-witb the ~ission of the named insured 
and within the:5cope of such permission; 

(b) \~itli;rcs~t·tA·~'l;on-owned automobile, the named 
insurCd and any: relative while using such automobile, 
provided hiS actual operation .or (~he is not o~ting) 
the pthcr actual use. thereof as wath the permiSSion, or 
rc,.sonably believed to be with the permission, of tho 
owner and is within the scope of such pc~ion; · ·: .~ 
"noa·cnmed automobile" means a private· ~nger 
automobile or trallet not owned by or furnished for tho 
regular use of either the named insured or any relative, 
other than a temporary substitute automobile, while 
said automobile. or trailer is in the possession or custody 
of the.insured or is bcins operated by him;· ... ·: · . . ·.!: · · 
"loss" means direct· and accidental loss of or damase t~ 
(a) the automobile, including its equipment, or(~) other 
insured property; · tt · .. : · i .. 

j·;. 
' . ~ i .• J . . ~ 

I '.• .:! ..... ~ 

"colli.sioa~ means collision of an automobile covere4 bJ_ 
this policy witb another object or with a vehiclo to whiA 
it~il attached or by upsct.of such alltomobilt;i . . ; ... :, 
"tn.lJerr'-means a trailer designed ·ror usc with a priv11t~· 
passenger automobile, if not being used for business or 
commercial purposes with other than a private 
passcnser, farm or utility automobile, and if not a hom~ 
office; store, display or passcnser trailer. ·• · · ! ;.-:i • 
Exdusioas. This policy docs not apply under Part Ill: 
(a). to any automobil«f while used as a public or livery 
90nvpy~n~· · ._ ..... 
(b) to Josi"Ciuc to war; ... 

(c) to loss to a non-owned automobile arisins out of its 
use by the insured while he is employed or ot!terwisc 
ensaged in the automobile busi~~; . 
(d) to Joss ~ ,. private ~enscr, farm or utility 
automobile or trailer owned by the named insured and 
not described in this policy or to any .. temporary 
substitute automobile therefor, it the: insurcd'llas other 
~~i4 and ~ll~iible. 'nsurance agains~ such 1~; · · 
(c) to damage which is due and corafined to wear and 
tear, freezing, mechanical or electrical breakdown or 
failure, unless such damage results from a theft covered 
by:this·policy; .· .:; ··:'· ~.. ~ ·= :.. .•.• ..-. 

(f)'. if; fires, unleSS da~sea by fire, oualicious mischief 
or vandalism, or stolen ·or uilless the 'loss be coincidenf 
with ~nd from. 'the sa~e cau~ as other loss· cover~ ~i thjs'poJley: · • i . • .• ; !•1;.~ •• : .u,: "S •·. ~ •. ~.t,,; •}.~ 

(g) to.loss due to radioactive contamination; 
·: ·~· •• ... ~ ·•I ••'• . : . r . • • •·. • • • 

(h) under coverage G, toJlr.se of pss if insurance 
with f.cs~ to suCh br~ge is o'henyas~ afft?r~ed; '. 
(i): to. iou· of ·or· dainag_c ia anJ device· or. instrument 
designed for· the recording, reproduction, or recording 
and . reproduction of sound unlcsa such device ar 
instrument is pctDIIUICiltly mstaUcd in the automobile; 
(j) to loss of or damage to any·tape, wire'. record disc. or 
other medium for use with any device or instrument 
designed f~r 1;1to rccordin'j repr~u~n, or ~rdin8 
andreproductionofscun~.· :: .,, . ~~ • . ·:' : 
Liadt of LiahlntJ. The limit of the company's liability 
for lOss shall not exceed· the actual cash valu~ of the 
property, or if the loss is of a· part thereof the actual cash 
value of such part, at time ofloss, nor what it woul~ ~heQ 
cost to repair or replace the property or such• part 

· thereof with other of like kind and quality, nor, with 
respect to an ownc;d automobile described in this policy, 
the ·applicable ··limit• of liability stated in the . ·. :::: 

•• i ~ • • . . • .. 
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declarations; provided, however, the limit· of . the 
cempany's liability (a) ror loss to personal effects 
arising out of any one occurrence is S I 00, and (b) for 
;oo~ _any trailer not own~. by ~e named ~~~~ is 

Odaer laluraace. If the insured has other insurance 
apmst a loss cove~c:d by ~an III of ~is policy! ~be 

company shaJI not be liable under thi~· policy for a. +::(i' 
arcater proportion of such loss than the applicable limitJ i 
of liabibty•of &his policy bean to the. total applicable: 
limit of liability of all valid and colJectible ipsurancc 

1

. . 
· against such ·foss; provided, however, the insurance with 

rqpcct to• a temporary substitute automobile or non._, 
owned automobile shall be excess insurance over; an, 1 
other V~Jiid and ~~~~tiblc; i~!'rance.. . . . • J, t 

.~ ' • ' • I ; '.. t. • • ., ~~· .·1 ! 
i •.• ' ..... :' 

PART IV- AUTOMOBILE DEATH INDEMNITY, TOTAL DISABILITY 
COVERAGE AND S~EQFIC DISABILITY BENE~ ·· · .. · :-

: ,. t! • 

.... d! 
·' • J 

INSURING AGllQME~ One Hand and One Foot 
Ow.IE'n •GE Either Hand or FoOt and 

5,000.00 10,000.00 
- :. ·~· -·~ ~ I 

I. C ~ ~ S · ·Sight of"One Eye " 
Di•fisioa 1 - Deada laclemaity Either Hand or Foor: 

5,000.00 
2,500.00 
1,750.00 

i 

~0,000.00 l 
5,000.00. : 
3,soo.oq ! To pay the principal sum stated in the exceptions in the: Sight of One Eye ~· : .. 

event of the death of· the insured which shall f!SUlt Thumb and Index Fif!ger of 
directly· and ind.ndc:ntly· of all" other· causes from · ~!th'r Hand · .... · " · · 

. . .. -:-. 

1,250.00 
{. ... •• I• I 

2 500:00'"& 
bodily injury ~used by accident an4 sustained by the 
insured while in or upon, or while entering into or 
alighting from, or through being struck by,, an 
automobile.. Pf9vided the death shall occur (I) . within 
ninety days after the date of the a~dent, or (2) wjtlliQ 
fifty-two wc:oks after the date of the accident and during 
a p:riod of continuous total disability of the insured fpr 
which weekly indemnity is payable under the toial 
disability coverage. · · · · · · ·· · · · 
Dhisioa 2- ·(a) Dlsmemberaaeat aad Loss g'. Si ..... 

Beaeflts · r; · ~ 

{It) Fractures aad Dlslocadoas ~nti · 
To pay the highest appHcable amount stated i in the 
following Tables for loss as enumerated therein, in the 
event of bodily injury, caused by accident and sustained 
by the insured while in or upon, or while entering. into or 
alighting from, or through being struck by, · an 
automobil~ provided loss under Table I be sustained by 
the insured within ninety days from such accident. . 

. •. • • .•. . . ' .• ft' 

As respects any insured,. ( 1) any amount for which tho 
company is obligated · or has made payment under 
Division 2 shall ap"ly in reduction of any amoqnt. for 
which the com~ny 11 obliga~ed un4er Divi~ion 1; . 
(2). payme~t of the prjpdpu Slim. shall. terminate aQ 
obligation of tJJe com~py under cov~rage S. · . 

TA~LE~--------~--------------
Jf appli~ble IC applicabJ~ 

princifNiJ principal 
sumlS sumiS 

For Loss of $5,000.00 S I 0,000.00 

Both Hands or Both Feet or 
Sight of Both Eyes $5,000.00 S 10,000.00 

' ... ;-~- : 

"Loss" sh~ll mean with regard to hands and feet, actual 
severanCe: through or above wriSt or ankJe joincs; widi 
regard to eyes, entire an~ irrecoverable loss of sigh~; 
with regard to thumb and andex finger, actual severance 
through or above metacarpophalangeal joints. . · ..... 

·. iJ.r 

. '~; ..... 
TABLEI-.----------~~----~~~ 

I 

·~ · Jf applicablclf~ppiicable i 
plincif'&J o~ciP.t 1 
sum IS s~P! !' 

For fr~cture of Bon~~ ~~~~·~, f~,9,,(~~(H~~!-:; i 
Skull(exceptbonesoffaccor · :~: .... r::.··~ 11 t 1 

nose) · •. . .. · · · 5175.00 SJs9~oo!n i 
Thigh · · 'I 50.00 '. 1~00:qQ · I 
Arm, between elbow and : · ,. .... ...• r ,... t 

shoulder "' . 150.00 300.00. i 
Pelvis (except coccyx) 125.00 .;,2s0.00J : 
Vertebra or Vertebrae •. ,. iu!. 

· (except coccyx and ' .. . . . , 
. vertebral processes) 125.00 250 00 · I 

Shoulder Blade •· · 100.00 200:00 ·.; 1 Leg .. ·. 100.00 200.00, · 1 
Kne~p . . too.oo · 2oo.oo·. ' 
Collar Bone 15.00 . : ~ ~Q.QQ. : ' 
Forearm, between wrist and 

elbow 
Foot(excepttoes) 
Hand (except fingers) 
Sternum 

75.00 
62.50 
62.50 
50.00 

150.00 
125.00 
125.00 
100.00 
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l 
. I 

I 

Lower. Jaw (except alveolar :·.: 
process)-. ;.;. .:, .:i .. t . .: •. ~ 

One or more ribs, fmgen or 

I • : ...... : · ' 1... ' persons so dcsigmatcd for each such .coverage in tho.. 
37.50 .•. -.-.H ·.75.00.· .; exceptions. i ,i .:. • . .;~ ... : 

toes .J 

· .i·•·:d .:. ::·-·: • ! ·'
1 3 •. AutomobUe defined. With respect to thq insurance• 

2
2
5
5 •• 0000 ... , :. _ 

5
S
0
0:

00
00 .. the word ••automobile" means a land motor vehicle or. 

1 
•• : ,, 1 • i _. •. .. . ·; trailer not operaled qn raila;or crawler treads, but docs 

25.00· ... : · , 50.00·. ·· nqt, Jll~~: ~I) a f~ t~ ~P.Cto.r: 9f ~l\~et eqlHP.111~\lt 
Bones of face or nose 
COCCf.X ~r Vertebral: · ·: 
~- : ...... : .. ~. 

Far C_,mpl~'c; l)islpcatiQns: 
HipJoint i. : · 

dcsagnc9 for ~. pg"ca~lly orr publlc roadS, except 
,; •• ;. ·. . . :· .. t while actuallf. ""~_putilip' mads, or. (2) ' land ·.m_ '9~r 

$150.00 $300.00 :. votai~!e-.o~:~!~er ~b~~ toeahi·::1 ~~-f~r use~ a r~i~,l!~.w·. 
Knee Joint (except patella) 
Bone or Bones of Foot 

·75.00 . 150..00 , pr!=~iiJ!~not~ . .l!o¥~ •. c.~., ··:. . 

(except toes) 
AQkl~ )oint· · · 
WriSt Joint 
ElbOw Joint 

1S.OO 
15.00· 
62.50 
50.00 
31.SO 

4. Polley Period, Territory~ This insurance applies only . 
to accidents which occur during th~ policy periOd within. : 

.. the .United. States:iof America, .. u.s; ·territories or I 

150.00 
'·150.00 

125.00: 
100.00 • 
75.oo·· 

possessions, or CanadL. · .:;J •• : 1,: • :, 

EXQ.USIONS. This iDS\Irancc does not apply: . 
. : I 

(a) to bodily injury· or death sustained ·in the course of ~ o I 

Sho~d~r ~oint · 
Bone or· Bones of Hand 
.'(~~Pt.ft~se~) · · 

Collar Bone ·· · · ' · 
25.00 · SO.OO · his occupation b)' an)f person while engaged (1) in 4uties . 
25~00 . · 50.00 incident to. the operauon,:lQf.diiag or. unloading of, or as 

One or more fingers or toes 12:so 25.00. an assistant: on. a 'pubijc: . .ou·)Jivery conveyance oi 
commercial automobile, or (2) in duties incident to the 

For Loss by Removal: repair or servicing of automobiles; 
or one or more entire toes 
or one or more fingen (at 

$100.00 $200.00 • · (b) to loss caused by or resulting from disease except pus 

ISO.()() formins infection_ which shall occur through bodily 
least one entire phalanx) 

For a Hospital-confining 
'.. injury to which this iilstirance applies; . 75.00. 

,, .(~) t~~ui¢.f\l:~.~n~o~~qel·~-~~nyattemptthercat; Injury, except as an '·: 
Q~tpatie~t: ._ : L . $25 90 SSO.OO · (d) to injurx or death due to war, whether or not 

: •••• •• ,· ~t • • .. declared, civil war,.insurrection, rebellion or:revolution,. 
COVERAGE T - Total DlsabQlty - Maximam 200 
Weeks. To pay weekly indemnity at the rate stated in 'j 
the ex_ceptions for ttJe period of C9ntinuous total 
diSability of the- insured which s~ll result· directly and· 
independently of :all: other caUSC~~· from bodily injury · 
ca~ by· accident and sus~ned by the insured while in 
or· 'upon or whi(e entering • into: or· alighting from,' or 
through l1cing=struck by~ ai{autoinobile,: providect (1) ' 
such disatiility shall·coinmence within· twenty da~ after: 
the date of the acciden~ and (2) 'an1 disability· durinj': 
the rriod or ruty-two weeks from .a: commencement . 
shal be deemed total d~bility only if it. shall 
continuously prevent the insured froJD pedorming eveor·: 
duty pertaining to his occupation, and· (3~ a~y'disability 1 

after said fifty-two weeks shall bC: deemed' total · 
disabiUty only ir ·it shall continuou5ly · preve._t' the · 
insured from engaging in· any occupation or emplo~ent 
for wage or profit and ( 4)'the weekly indemnity for total 
disa~ility as :/~ov~4ed ~ereinabove sha,ll in n~ event 
extend beyon a period of 200 consecutave· .,ecks from 
the date of ~mmenee~ent ·ar disability ~ prov~d~ 
above. · · ' · ,.~, · .t.;' · • · ~-·!!" 

2. DeJlnition oflas~et( With r~f!eCt to coverages ·s a~d .· 
T,.J~e ~quali~~ }Yard· "in~ure4~' meal)s -~~" P.l?r~~g q~ 

I· 

'i 

or· to ~.any~a.ct~ or conditio~· incident to any or. the 
forcgomg. •:·• ,. . .. ~ ·l•-'. ~- ·. .. . : .•. ·~,.. 
CONDITIONS. . : .. . . I 

" ··I,. .. 
I •. PoUcj Pr0Yisioas. None'of the insuring agreements, 
exclusions or other provisions of Parts I, II and Ill'of the 
policy or ~~4ition, or ~e poli9 ,hall apply. t~ the 
Ul$Urance afforded by this Part IV. cxccp~ the conditiona. 
"Notice"~- "Action Aaainst , Conirian)f · (Medical 
Pay~~t'· ~~~,-~"· ~~.isritP*P.t"::-.~~ncelati~q~'.; 
a~~ ~~ra,,oqs 'l .- , . :. . .. 

l. Notice of Claim. When loss covered hereunder occurs. 
written notice. thereof shall be given by or on behalf of 
the insured or. the beneficiary. to the company or any of 
its authorized agents as soon as· practicable. . : · 
3. Proof of ClaiDJi Medl~ Reports. As soon as 
practicable. the injured person, or the beneficiary in the 
event of death, or someane on his behalf, shall give to the 
company written proof of claim, under oath if required; 
and shall after each ~uest from the company execute 
authorization to enable the company tq obtain medical 
reports and copies of recori:ls. . . . . .. . . . : 
Proof .of ciaim shaii .be. inad~, ~pon forms furni:ihed by 
t~~ cqmp~ny.·u~l~~ ~h.~ ~:~p.any -~~~~~- h~ye failed ·tq 

,] : ... 
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f~h. sue~ forma within fifteen days after r~ving 
· noucc of clann.. · . -... , . . . 
Th~ inju~~ person shall submit to physical examination­
by .phys&aans selected by the company when 'and as 
often as. the company may reasonably require. -. _ ~ 
4. PayiDIIIt of Death liademaity; Autopsy - DiYisioa 1 
of CoYeraae S. If the decedent lftsured be survived b)' a· 
spouie wbo was a resident of the same household at the · 
time of the accident. indemniJy for death is payable to 
such spouse; otherwise, if the decedent insured was a 
minor, indemnity for death is payable to any parent 
thereof who was a resident of the same household at the .. 
time of the accident; otherwise indemnity for death is· · 
payable to the decedent insured's estate. . . . .. . -
The company ~hall have the right and opportunity to. 
m!l~e a~,~~~ps~ where it~ llP.t fC?f~~~den by~~· 
5. Payment of Indemnity - CoYerage T. W cckly . 
Indemnity· for) total disability is payable to the insured 
who is. ~~cd. Subject to proo~ of claim. accrued .. :.• 

weekly indemnity is payable every four weeks and 
balance at terminatian of the disability period fPJ. 
the company is liable. . 

., r·. . ·.,J 

6. Qeue~~ ~ .Jll!is!o.a 1 of co,~e s. ~~~nt gg._ : 
bencfietary JS not requJSate to cancclauon, assaan~~ . · 
cllang" of bencfi'?iaty, or any other change in t~~ P9.JjF.J1 

7. Death of Named Insured. If the named insured dies, 
any insurance afforded under this Part IV with rcspecJ. 
to any surviving insured shall bo continued whilo J.bo ; 
policy is in effect. . .-! ; •• ·••'-·: :. 

8. Othe, Insurance. If any insured under this P~d- IV , 
alsq is an insured undor other coverage of the saDic.lQad,. 1, 
issuc4 by the company, any payment for loss ~dci·~Jf~ · _­
other coverage ~Jjall serve to reduce, to the extent ol' ; · 
sucli payment, the company's oblip.tion under tbi4 Part· .. 
IV ~ respects aqy loss to such insured, and th~ ~m~y ·' j 

will return the prc:~um paid for such duplication ilt:tlH; ' 
insuran~ hereunder.: , : _ ···:; ,, . ;..:-... 

" • ·.·L 

CO~~JTIONS . i 
II'.•*' •' 

_ Co~diti~~ 3, 13 ~~ 1_5 through 17 apply to alL Parts. 
;t,. H. ·t 

. •• ·J . 

Conditions 1, 2, 14 and 4 through 12, apply only to the Parts noted thereunde~. . . . : 
..i 

1. PoUcy Period, Territory (Parts I. D aad III).. This 
policy applies only to accidents, occurrences and loss 
during the policy period while the automobile is within. . 
the United States of America. its territori~ or , 
possessions, or Canada, or is being transported 'between 
po~th~f. . . . . . ·. ~: '·.~. 

l. Premium (Pa,ts I. 0 and 01). If the named insured 
disposes of, acquires ownership of; or replaces a privato : 
p&sscnger: farm or utility automobile or, with respect to 
Part III, a trailer, any premium adjustment ncceqary · 
shall be made as of the date of such change 1a 
accordance with the manuals in usc by the company. 
The named insured shall, upon request, furnish . 
reasonable proof of the number of such automobiles or ; 
trailers and a description thereof. . . . :. :. .. : i 

3. Node~ In the c:venJ of an. accidcnl, occurrence or loss, . 
written ~oticc containing particulars sufficient_ to 
identify th~ insured and also reasonably obtainable 
information with . respect to the time. pia~' and 
circuinstanccs thereof, and the names and addresses of 
the injured 'and of available witnesses, shall be given by 
or for the insured to the company or any of· its 
authorized agents as soon as practicable. In the event of 
theft the insured shall also promptly notify the police. If ' 
claim is made or suit is brought against the insured, he 

shall immediately forward to the company cveiy . 
d~mand~ .~oe\~ sQ~~~ C?r other process rcq~y~ ~~ 
h~ or tus r~p~~~~~~v~. . , ... ~ ... , 

4. Two or M~~ Autqm!lb~ (P~r-.1, U. apd IJJ). W.~e~_:, .. 
two or more ~utomobil~ arc msur~ hereunder, tb9, ·· 
terms. of this policy shall appJy 'separately to ea~h: Jlaat 4'ri · · · 
automobile and· a trailer· ~ttachcd ·thereto shall'hc · ~eld : . 
to ~ 0~~ a~~omobjJ~-~ res"pects limits of liabi,lity pnder r 
Part f Of thiS pobcy, and separate automobiles under 
Part 1~1 or· this polic)', inclu~ing any d~uctiblc 
P~!is~ons apP.li~~le'therc;:to. ~: · · . · · ··~· :·;:; 

5~ Assistaa~ aad Coo~oa of the lasured (Parts I&IJ4 · 
Ill). The' insured shalf coOperate with Jhc company and~ ' 
upon ~c coJDpany's request, assist in makint~ ; 
settlements, in the co~duct or suits and iii enforcing ~ny :• 
ri~Jlt !J( eontrib~qpn or indemnity· against any persoR ·o;: ' 
organizaJion whc? niay be liab~c: tO th~ insur'~ beca.~c of . ~. 
bodily injury~·prq~I'!Y damage or I9Ss with;rcspeci to.:· 
which insurancCf IS afforded under thiS· policy; ~pd the·· · 
insured shall attend hearings and 'trialS and. aSsist in . 
securing· and flYing evidence and .. 'obtaining 'th~ 
attendance of watncsses. The failure or refusal of the · , 
insured ·to cooperate with or assist the company -which 
prejudices tJie company's defense of an· action 'fori 
damages arising out of the operation or use of an 

~ . 
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automobile .shall constitute non-compliance with tho . 
requirements of the policy .. that= the insured shall. 
cooperato;· with and asaist the company.· The insured 
shaJr not. ciccpt at .his -own cost. voluntarily make any 
payment. assume any obligation or· incur any expense 
other thaa ·for such immediate medical and surgical 
relief to othea as· shall be imperative at the time of 
accidenL ;; :. -~ · !·· •· 

6. Acdoa .Apiast Comp~y .(Part 1). No action shall lie 
against· the. company· unless,' as· a condition precedent 
thereto, th~ insured shall have fully complied with aU. 
the terms. of this policy, nor until the· amount of the 
insured's obligation to pay $hall have been finally . 
determin.ed ei~her by_ju~gment ag~in~~ the 'nsurcd after ~ 
act~al tr1~J or by wrattef\ agreement of the insured, t~~ 
claunant an~ ~he company. . , . · :, , 
Any person or organiution or the legal representative 
thereof who has· secured such judgment or written 
agreement shall thereafter be entitled to recover under : 
this policy to the extent of the insurance afforded by thia 
policy. No person or organization shall have any right . 
under this policy to join the company as a party to any 
action agasnst the insured to determine the insured's 
liability,. nor: shall the company be impleaded· by the 
insured or his legal representative. Bankruptcy or 
insolvency of the insured or of the insured's estate shall 
not relieve the company of any of its obligations · 
hereunder.·· : · · ·. . .. 
(Pans II, m aDd IV). No action shall lie against the 
company unless, as a condition precedent thereto, there 
shall have been full compliance with all the terms of this 
policy nor, under Part Ill, until thirty days after ~roof of 
loss IS filed and the amount of loss is detemuned ·as 
p~v~c;ted i~ ~!\., po~i~ ~ . 

7. Medical Reports; Proof and Payment of Claim (Part 
D). As soon as practicable the injured person or somc:One 
on his behalf shan give to the company written proof of 
claim, under Oath' if requir~ and shall, after each 
request from the company, execute authorization to 
enable the company to obta1n medical reports and copies 
of records.· The· injured person shall sutimit to phystcal 
examination by physicians selected by the company 
when and as often as the company may reasonably 
require. 
'ne company may pay the injured person or any person 
or organization rendering the services and such payment 
shall reduce the amount payable hereunder for such 
injury. Payment hereunder sh~ll not constitute an 
admission of liability of any person or, except 
hereunder, of the'company. · 

i:. J•. " ••• 

:• 

8. lmured's Dudes ID EYeat of Lou (Part Ul~ In the : 
event oCioss the insured shall: 11 : I · . . . ·. · · n : 11 i:! n 

(a) protect the automobile, whether' or not the toss· iS 1 

covered by this policy, and any further loss due to the 
.. ipsured's failure to protect shall not be rccoyerablo 
Wtder tJ~is policy; reasonable expenses incurred in 

.. affor4ins such protection ~h$11 .. d~med incu~rr4 
4tl the ~mpany's requ~~i . . ·. . 

· (b) file with the company, within 91 days after loss, 
his sworn proof of lass in such Conn and including 
such information as the company may reasonably 
require and shall, upon the company's ·request, 
exhibit the damaged property and subm1t to 
examination under oath. 

••• • • ~ • \ • 0 • • • I. : 

9. Apprats.l (Part Ul}. If the insured and tho company 
fail to agree as to the amount of loss, either may, wnhin 
60 days after proof of loss is filed, demand an appraisal 
of thc·toss. In such event the· insured and the company 
shall each select a c:Ompetent appraiser, and the 
appraisers shall select a. competent and disinterested . 
umpire. The· appraisers shall state separately the. actual 
cash value and the amount of loss and failing to agree 
shall submit their differences to the umpire. An a ward 
in writing of any two shall determine the amount of loss. 
The insured and the company shall each pay his chosen 
appraiser and shall bear equally the other ex~~ of .. 
the appraisal and umpire. . . . · 
Th~ company shall not be held to have waived any of its 
rights by any act relating to appraisal. · • · 
10. Payment of Loss (Part Ul). The company may pay 
Cor the loss in money; or may repair or replace the 

·-damaged or stolen property; or may, at any time before 
the ~oss ~ paid or the property is so replaced, at its 
expense ·return any 'stolen property to th.e named 
insured~ or at its option to the address shown in the 
declarations, with payment for any resultant ~mage · 
thereto; or may take all or such part of the property· at 
the agreed or appraised value but there shall be· .no· 
abandonment to the company. The eompany may: settle 
any claim for loss either with the insured or the ow~er of 
the property. : · ' · .: : 
11. No Benefit to Bailee (Part Ul)~ ·The insurance 
afforded by this policy shall not inure directly or 
indirectly to the benefit oC any carrier or other bailee for 
hire liable for loss to tho automobile. 

• :.. • •• l. • • 

12. Subrogation (Parts I. and III). In the event of any . 
payment under this policy, the company shall be 
subrogated to all the insured's rights of recovery 
therefor against any person or organi~tion and the 
insured shall execute and deliver instruments' and 
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papel'$ and do whatever-. else is neccasary to.secure such . 
rights. The insured shall do · nothing after. .loss to . 
p~)~~!ce ~~~~ ~~h~.. .. . . . . ; .: l 

. . . . . 
•••• f • ,, J 

13~ : Cbaoges. ·Notice to. any agent ··or knowledge 
possessed by any agent or by any other IJC!rson ·shall· not 
effect a·~aaver or a change in any pail of this pol~cy or 
estop the company from asserting any right under the 
terms of tbjs policy; nor shall the: t~rms of this policy. be 
waived . pi· changed, ex~pt by endorsement issued to 
form a part flf t~is policy, signed by an exequtive offic!=r 
of Jlle.~mpany. . 

.: ... :.,, ·.: . 
14. IJmit or Liability - Cowerage H. The company's 
liabiliJY shall not e~cecd $25.00 for each disablement.;· · •' 

.. ,.,.: ·.;.; r 1 i·. • • .. __ : . :·· r ··: ::.1 

:. .. i. . . ·. II 

15. Assipmeat. Assignment of interest under this .,OUcy. 
shall not bind the company until its consent is endorsed 
hereon; if, however, the insured named as named 
insured in the declarations, or his spouse if a resident of . 
the same household, shall die, this policy shall cover ( 1) 
the survivor as named . insured, (2) his · legal 
representative as named insured but only whil~ acting 
within the scope of his duties as such.. (3) any person 
having proper temporarY, custody · of an owned 
automobile, as an insured, until .the appointment and . 
qualification of such legal representative, and (4) under 
division 1 of' Part II any person who was a relative at the 
time ofsuch death. · · :· · · · · · · · · . · · 

16.. Caac:elladoa.. This. policy mar be canceled. b)r die;~. 
insured named. as named insured tn .the declaratioua.by-; 1 

mailing to the company written notice statint. whp J 

thereafter the cancellation shall be effective. .This policyll 
may be can=lcd by. the company by maili.og to the ·1 
insured named as named insured in the dcdaratiOJIJ at . 
the address shown in this ~licy written notice statina . 
when not less than ten days days thereafter such ..• 
cancelation shall be effective. The mailing of notice as I 
aforesaid shall be 5ufficien~ . proof o!. nQtico.. :The : 
effective date and. hour of cancelation stated · in the .. 
notice . shaJI become: the end of the · policy, period. l . 

Delivery of such written.notico either by such insured or.: : 
by the company shall becquivalcntto mailing. , ::·•.: .. ; .... ! 
If such insured eancels, earned premium shalt ·be·· : 
computed in ·accordance· with the customary shon·ratc · · I 
table and procedure. H the company cancels, earned= ' ! 
premium shall bt: computed pro Elata. ,Premium ; 
adjustment may be made: either at the time cancelation i 
is . effected or as soon. as practicable .. after cancelation .. ; 
becomes effective, but payment or tender of. u~canJ.cd , 
premium is not a condition of cancellation. · ;-1 . : i • 

11.': Dec:laradoas.. By. acceptance ~f this pol~y~ · tb. ; · 
insured named as .named insured in the declarations.: · 
agrees· that the statements in the declarations arc his . · 
agreements and. representations, that this policy .. is .. 
issued in reliance upon the truth of such representations . · 
and that this policy embodies· all agreements uisting i • 

bctw~n ~~e!f and ~e r:o~p~ny qr any of its aa.~Jf .. : 
rela~m~ .!9..thi,S tnsuran~.-; 1 •. = .. : !! .... : 

MUTVALJ;:oNomo~s · · · · .! ·' • • :~ = .. ~:.::;~~-
• 0 I ~.. L· • ! 1: ·•• • • I • ; • :1 ~· . ! 

1. Mutuals .:.._ Membership and Voting Notice. The fi~t · ~ l. No Coatineeat Liability. This policy is non-asseSsable.!·~ i 
insured oamc;d in the 'declarations is notified that l)y: 3. ADilual Meedas. The annual mc:eting of the mc~p~~ .j 
virtu~ o{ thi$ policy he is a member of.~hc Stat~ farm or·~h( company. s~alJ be h~l~ at its home effie~ ~J .. I 
Mutual AqtomQbile Insurance Company . of BloomiDgton, lllino1s, on the second Monday of Jun~ pt : 
Bloornin&\90, Illinois, and while this policy is in for~e is tlie hour pf 10:00 A.M:, unless the Board of Directors, i 
entitled tQ vote at all meetings of members and to share sliall elect to change· the time and place ·qf such 'in'ccdni:· ·: 
in the c:arnings and savings of the company· in in which case, but not othcrw~,,due npcice 'shall be : 
accordance with the dividends declared by the Board of : ~ailed·. cac~ member at the .address ~!s~J~. in ~ .· i 
Dir~tors on !~ an~ like polici~: . . . : : policy all~ !CI! (I 0} !fl!~ ;or I~CfC'\1· .. · . ::~:;!.:I 

~n Wit~ess Whereof, the State Farm: Mutual ~ut~~~bile lnsuran~ Company has caused this policy to be signed by t 
1
· 

1ts Prcs1dent and Secretary at BlooiDlngton, lllanoiS. · ... ' 1 H .. .. ' ; ·: . · • ,! •. J • 1 ;,. ~ ,., a 

_/. . ·;·· 4 ///: .. ·· .. : ,;, :. ':-· .·· ·:~~~~~~\:~~::1 
~/.~ • , t ··' •••. 1l~a1 
SECRETARY PRESIDENT 

12 
3465F 

44 



-·-~· ., :.-:-~··,~~: 

---------- J 
-~t~ 
,...,.fr.:Jt.-' 

. ·------· . ·------... · .,.:ort,;...-· .. ,;,_ 

Nore: 1lsc following endorsement applieS wben the endorsement nwnber appears an ~ declaro~tions page. ... ,. ·i>'! . 
6460.2 VIRGINIA AUTOMOBILE INSURANCE RLAN .. • - ,. ·. ; . •! ~ .. ~~ l ~ ! . ' i :·· . . : .. : . 

It is UDderstood and agreed that in the event of cancellation of this policy by eidler insured or the company. me earned 
~IDD adculated in accordance with the cancellation condition of the po~L1'. shall be subjc:ct to a minimwn of $25.00 a~ 
PriMded in S&!ldion 18 of the Varginia AutQmobile II1SUI'BI¥Z Plan. · 

.•.... ·.; . 
·. ,, . . ' . 

Not.e: The following endorsement applies when. the endorsement number appears on tfJe ~cltions page. 
.... .. ,!: .. ::·J .... · • 0 • • • ,, 

6882AQ PREI\'DUM AND COVERAGE CHANGES ENDORSEMENT 
:• .. . . 

It is agreed that. subject ra all the provisions of the policy Premiwn adjusanent made be made as du: result of a 
=~ ~-~ ~~ ~ f.o~owing pro~n il change in: . . . • 

I. automobili:s ·insured by the · policy, including 
changes·in use. 

P.RF.MIVM AND COVERAGE (:HANGIS ·•· ': .: t. driver, driver's age or drivers marital sratus: · ·• 
A. Premium Qanges . · 3. coverages and coverage limits. .. , . 

'The' pR:mi~ f~r dus policy is ~on information ~- ·· . 
11 

4. rating territory. 
company bas received from the nained iDswal ~r 0•, S; eligi~ty for~~ or other p~~ credits. 
soun:es. The named insured agrees that if any of tiUs B. Coverage Qanges · · · ·· 
information marerial to the ~lopment ~f the polk:y The company may revise the coverages under this 
plemium is incorra:t, iocomplere or cbanged, the policy to povide more protection without additional 
company may adjust the premiwn accordingly during pn:miwn Charge. If tbe ~Y does this and the 
the policy period; and to cooperate with the company iJamed insured has tbe coverage which is changed. this 

IV... wiD autDmaticall Wfe the additional in detamining W this infonnation is correct and po-.J' f .... _ .,.~_._ .l P!l. . effi . . this 
complete, and to aQvise the company of changes in this coverage_ as ~~ u .. uuw "s reYlSlOD as ccnvc m 
information. · · · · . ~ ~this policy contains all of the coverage 

agreementS between the named insun:d and tbe 
~y. Its terms may not be cbanged or waived 
ex=pt by an endorsement is5ued by the company . 

Any adjustment of the policy's premium will be made 
using tbe rules in effect at the time of the change. 

. .. -·· ... · . .. 

.. . , ... '· · .... 

••:; oo II;' •-' !, 

; .. ·.· : i .. •. 

. · ... , ... •I 

,, . .. :· .. · ....... 
••• • , .• tf• 

, • · . : I' . I; . ~ 

. I - ' ~~·:.,.; . 

·'···. 
.·.•··· 0 - :. •••• 

. ••• i. 0 • • • • ~ • 

:' . i . ••. · . : ~ .,. , .•. ·~:il • : . 

: .. J • 

.. ; :. • •I • 
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·) 

Note: The foDowing endo~t applies when the c:ndorsement.nwnber is sbown on 1be ~cUiQns page. 0 

• ., ! .. ,. 0 ~ 0

' 

6191C DISTRICf OF COLUMBIA EMPLOYEES USING 
AUfOMOBn.ES IN GOVERNMENT BUSINESS 

It is agreed that~ policy does not apply ~the Liability Coverages to the following insureds: 
l. nie District ofColwnbia or any of its Agencies. 

0 

• I. ··o. o• :o 0 

·.r 

2. Any person, including the named insured, with respect to bodily injury or property damage resulting from the­
operc~tion of an automobile by such person as an employee of the District of Columbia while acrinJ within the 
scope of his office or employment, if such person is relieved from liability ~of- prQvisions of~ I,.aw 
86-654 (District of Colwnbia Employee Non-Liability Act), as amended. · 

0 

• • 

0 

/ ' • •· ~ • ; I • •· . I 

Note: The following endorsement applic=s when the endorsement number is shown on the declarations page. 
'. I • • ; ., . ' . . • • ~· I •• ; .; 

~.J ~QYNJ) RECEIVIl'J~ AND TRANSMlTI'ING EQUIPMENT EXCLUDED 0 -· 

0 

0 

•• ,. •• • • •• • • • • 0 •• ,... • ••• • ;.,,. 

•• • ro 
It is agm:q ~t ~yo Phy~ ~e Ins~ ~o~ by the policy is subject to tbo foDowing additional exclusion: .• s': 

This insumnce does not apply to Joss 9f. or damage to any sound receiving or sound receiving and ~~ 
equipment designed for use as a ci•'s bpxl radio, two-way mobile nuiio or ~ne, or scanning monitor n:D:iver, 
~~-~y accessories ~ anrennas WJ!ess permanently ~ in the. Opening of the dash·or conso» of the 
automooile nonnaUy used by the motor vehicle II1a11ufacturer for the instaDation of a radio.• r ,: ;· ..-. 0 

• , ••• 

0 

, 

.. ..:.. . ... =~=· F, •,p: . I:- L:. : . .•· •. .. i 

0 ~ ~ •••• 

Note: This endorsement replaces any endorsement providing similar coverage. It applies when the endorsement number 
is shown on the declarc~tions page. .. 0 1 ° • 1 , ; , · 0 • .. • • ; •• :: ;· u:' : · • · • 0 • 

0 
:. 0 .t. , 

o o ~~ • ' • I 

6mRSSuPP~~~y UNINSURED ~OTO~ INSURAN~o 
(Bodily Injury - OP.roperty Damage - Limhs -= Underimured Motoritts) .; . 

• : 0 0. : • • : 0 o:o (Virginia) 
•• • '. ••• ·•'' 0 • 

.. 0. 

0 
0 • • • • 0 oi& 0 

0 •• o0
•• • 0 

It is agreed that, widl respa:t to such insur.mce as is afforded by tbe policy for damages because of bodily injury and 
property damage caused by accident and arising out of the ownership, maintenance or usc of an uninsun=d motor vcbi:le. 
subdivision (a) of the definition of ~ured motor vehicle" is amended to include ~" motor vebi:lc, subject 
to the following provisions: 

1. Iflimirs of liability for such insurdDCe are srated in the schedule of this endorsement or in the dedaratioQS, and subject 
to 2. below: . 
(a) me split limits so stated as applicable to bodily injwy for '"each person"ieacll aa:ident" and property damage for 
,.each aa;ident" shaD apply in lieu of any limirs therefor stated elsewhere in the policy, and subject to aD the terms of the · 
policy having reference thereto, shaD be the total limit of the company's liability for an damages because ofbodily injury 
and prop:rty damage as the result of any one accident arising out of the ownership, maintenance or use of uninsured 
motor vehicles; or 
(b) the single limit so stated as applicable to bodily injury and property damage for ··each accident" shall apply in lieu 
of any limit therefor srat.ed elsewhere in the policy, and subject to all the renns of the policy having reference thereto, 
shaJl be the total limit of the company's liability for all damages as the result of any one aa:ident arising out of the 
ownership, maintenance or use of uninsured motor vehicles; provided such limit of liability shan first provide the 
separare limits required by the Virginia Motor Vehicle Safety Responsibility Act as stated in the schedule of this 
endorsement or in the declar.uions. 

2. When used in ret~rence to tiUs insur.mce (including this and other endorsements forming a part of the policy): 
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.. .. - f ....... -.;··-~~:·· . . , ... . . 
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.. •.r.·· .. ,;"'..~ 
.. ,·t·t ~----------------------

1 

.. , .· j --··- t;t 

I ,. . !!. mqt<»r vehick; is ''tmderinsumi" when, and to the extent that. the total amo~t of bodily injury and property damage 
i coverage applicable to the operation or Usc of.tbc motor vehicle and .. available for payment" for sucb bOdily injury or 
! : property damage, iiduding aD bonds or deposits of money or securities made p~USWU~t to Article 6 of Chapter 6 of1idc 

46J of the Code ofVuginiir(Section 46.1467 et seq.). is~ than the total amount of uninsured motorist eoy~ 
atrorded any person injured as a result of the op:mtion or use qfthe vehicle. · ·~ ·· · · 'J • _: _ ... 

i· ... • I .!.. -· I •. •• I . . •• j.. • .,. ,, 

• · •
16 ~VailabJc for jlaymenJ" means the ~unt of tiability insurance coverc~ge applicable to the claim of th&: injured pecson 

~; · ~~ J?oPiiY ~ ~r property damuse r;at~ by ~ payment of an}' other claims arising out of the same oa:wrcna:. 
' If. an injured person is entitled to underinsUred motorist cove~ W1der more than one policy, dle tOJlowing order of 

priori')' o~ pol_icies applies and ~Y ~unt available for payment shall be credited against such policies in the following 
order of pnonty: : · 1 ' • • • • .. • • •• 

I. ' ~ potq fOVering ·~ m~tor v~ ~c:ci'~ the injured person auhe time of the accident; · · 
1 

· • 

2.' ~ P.9fi9 ~'f~ a moJOr v~ not ~vol.y~ in rhe aa:ident under which the injw'ed person is a named insun:d; 
3. The palicy covering a motor vehicle not invo~ in the accident wufer which tbe injured person is an insured' other 

• • · ' than a· named insured. . • ' ! '' 1 
; It I ::. . . ' . ', , 

WlieJe the~ is' rriore ·than one insurer providing coverage wtder one of the payment priorities set forth. their liability 
sbaD ~ ~rtioned as to their respective underinsurc:d mo~rist cov~es. 

3. The comj;any sl1a1l not be obligated to make any payment becaUse of bOdily injury or property damage to which this 
.inswancc applies and w~ arises out of the o~p, maintenance or use of an undennsured motor vehK:le until 

·· · after the limits of liability under all bodily injury and property -damage liability bonds or insurance policies respc:ctively 
applicable at tbe time of the accident to damages because of bodily injury or because of property damage have been 

. exhausted by payment of judgments or settlements. · ·· : · 1• = · "· • · 

4· Exclusion (a)· in the Uninsured Motorists· Insurance eruto®nent d~ not apply .to the underinsured motorists 
coverage aft'orded by this endorsement ·· · · · . . . · .. , ' . · . . 

S." 1be secorid ~h of the Other IDsurc.UJCe Condition in the Uninsured Motorists lnsurcmce endorsement does not 
· apply·to thc'underinsured motorists coverage aJTorded by this endorsement. 

......... • ••• • 0 • • • • 0 

SCHEDULE - LIMIT qF ~JJ.ITV I i . 

~:· 
1 $: 

1 

SOOt I.:imits ' see amounts in declarations · ~, .. , · =, · • • · •. · 

Single Limit Bodny.lnj~ and Property Damage S see amount in declarationS edCh dnt, P.ro~ sucb limit s.llall. 
first be: BOdily Injury mJm each person, $50,000 each aa:ident, Property ~ ~ eacb ~.. . . •. 

I 
I 
'i 

I ! 
I i 

. ! . I I 

. . ...... · . . ' . . :. •. . : . .:.··· 

. • ... I·. .. '1;:• ' I 

This endorsement replaces any similar· cov~~ ~r endo~t printed P,l : ~ op~ J~ applies . wtlen the Note: 
endorsment number is shown on the declarclrions· • ~~~ ~ ·: · .. . · .... · .. '· a-·--:".(1" : ••. ~ : • · • 

I ·• : ; ~ ; l"~ • • ' ; ' . : :r '' .,.L ,·i·; "j'': ~: i; , . •:. . •.. 

6520.7 UNINSURED MOTORISTS INSURANcE .. ::: . · 
.. (Vi •• ) . .... ~··· . . .. 

: i' • • 

.. I': 

In consideration of the payment of premium and subject to an of the provisiOns of dWi endO~i and to the .flP.PJK:able 
provisions of the policy, the company agrees with the named ins~C(f~ follows: · ·:· .. :.· ' .. · · ·. · · ·. . ' 

L COVERAGE U - UNINSURED MOfORJSTS o~~~j,, ~~ ~~· ~. of -~~ .ured motor 
(Damages lor 8odily Injury and Property Damage) · · J :. · • vehicle. :. .. . . · ,. · · · · 

. . ... '. :. . .II; 
The ~pany wiD pay in U0:0rdance with section 38.2-2:06 
of the Code of Virginia and aU Acts amendatory thereof or 
supplementary thereto, all sums which the insured or his 
legal n:presentative shall be' legally· en 'titled ·to recover as 
damages from t1!e owner or opemtor of an uninsured motor 
vehicle ~ of bodily injury sustained by the insured or 
propeey damag~ <:&used by accident and arising ow of the 

~ 
This insw'ance does not apply: 

(al to bodily injw-y ~~·~rorerty damage with respect to 
which th~ insured or his legal representative shall, without 
written consent of the company, make any setdement with 
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·/·~· ·:---·-~··"'· 

) 

~· 

~;.i~r. ~li~ w~~.~Y ~ ~Y liab~ ,.·:U~~ty·~~~~~~tb:~~.~or 
(bJ ~·~first two hiJqdred dollai; oftbc ~tal amowtt of ,. ·c~) If claim is~ ~!tbis.insuraJiCe and c~ is 
aD property damage as the result of any one 8a:ident. This · aJso ltl8dO ~any p:rion or o~tion who is an 
exclusion does not apply if the owner or operatOr of the ~ured wD:r the tiOOily injury liability or pro~ 
uninsured motor · vebicle causing the damage· can be damage 6ability coverage of the policy because Ofbodily 
identified;·~· ·.·- : ·· f. ·. ··!; injury or property damage sust8ined in an:accident by 
(c) so as· to inure directly or indin:cdy to the benefit of any a person who is an insured ~ this iQsurc~nce, any 
iQsurer.of~ •. ·:. . . ., . , . pa)111ellt made lPlder ~ in$urance to or for any such 

r-r- ·J person sbaD be applied in reduction of any amount 
D. PERSONS INSURED , ~IJicb. h~. ~Y \1C en~. to. recover from ~y person 

• •1• ;· • • • or· Org&JU1Jlbon who as an insured under ~ ~ J?ac1J of the foUowmg IS ~ ms~ Wlder this msurcmce to " . injury or property dim3ge Uability covera'ges:: ·· 
~~f~tft?~~ I , • •o l' ;. 0

, ~· •t • 

• ~ · ·• · · •· · ·: · · · . . (d) Any amowtt payable ~ this agswance because 
(a) the named msured and. w~ ns~nts of the same . pf bodily injury or property damage s~~ in an 
~~Jd, • spouse and ~Janves of either; .. . . .. -·~t by a person who· is ~ ~ ~~ ~· this 
(b) any other person while occupying an insured motor · 'IJJSUI3nCe ~ be ~ by aD swns ~ becfWse of 

. vebi:le; and u ; • - : :-' · • . . • • such' bodily IDJW'Y or property damage by' or on bebaJf 
• • ~ ' • • • • ! • • . •· of the owner or operator of an~ motor Vehicle. 

(c) any person, With respecuo damage he IS enntled to . . ~ . · .. · . : . . ..... ·· . : . . ·· .... 
reeover because of bodily injury to which dlis insuranc:e •· .. (e) Any amount recoverable as damages; bemuse of 
applies Sustained by an inswed under (a) or (b) above. bodily injwy or property damage sustained in: an 

The ~ .,....,.);.... ~-• .. lu with ~ to each . , . ~t by a person who ,is an ~ under tiUs. 
.........- --t--1 ·-t-- insurance sbaJI be redua.d by all swns paid because of = except with respect to the limits of the company's such bodily injur)' ot piopc;ny damage by pr Qn behalf 

of any person or organization jclintly or severally liable 
together with the owrier or op'erator or an uninsured 
motor vehicle for sUch bodily injury or property damage' 
including an sums pai4 under the ~Y irUQ~Y ~f 

ID. LIMITS OF LIABIUIY 
R.eganilcss of the number of (I) persons or organizations 
wbo am insureds tmder this insurance. (2) persons or 
orpni2arions who sustain bodily injury or pro~ damage, 
(3) claims made or suits bro~ Qn aa:ount Of.~ injury 
or property damage, or· (4) ·motor vetticles to which this 
insuraDcc applies, 

(a) If the scbeduJe or declarations indicate split limits of 
liability, the limit of liability for bodily injury stated as 

property damaie coverage of the policy. ,. · · : 

JY· POUq' r~o~ TERRIT9RY ' . 
This insurance applies only to accidents which occur during 
the policy period and within the United States of America, 
its territories or possessions, or Canada. 

V. DEFINrriONS 

~ Used ~ reference to this insW""'lCC. (including 
endorsements fanning a part of the policy): 

bodily (nju)r - means bodily injwy, sickness or disease, 
including death, susrained by a person who is an insured 
bndCr (a) or (b) of the Persons Insured provision; 

. applicable to "each ~n" is tilt; limit of Ute 
comjJany's 6ability for ·an damages because of bodily 
injury sustained by one person as the result of any one 
aa:ident and, subject to the above provisiqn respecting 
"each person", the limit of liability for bodily injury 
stated as applicable to "each aa:ident", is dle total limit 
of the company's liability for an damages because of 
bodi_ly injlUY sustained by two or more persons as the 
result· of any one accident · The limit of liability for 
property damage stated as applicable to each' accident 
IS the total limit of. the company!s liability for an 
damages be:ause of property damage to all property of 
one or mon: insureds as the result of any one accident 

hit~ YefUde - means a motor vehicle which causes an acadent resulting in bodily injiuy. to an insured or : 
· pf9pe~ damag~ p~vided; 

(' .... ,.. . . . . . 

(b) If the schedule or declarcltions indicate a single limit 
of liabiJity, the limit of liabili~ stated as applicable to 
"each aa:ident" is the total limil of the company's 
liability for all damages as the result of any one aa:ident; 
provided such limit of liability shall fust provide the 
separ.ue limits required by the Virginia Motor Vehicle 

(a) there QUUlOt be ascertDincd the identity uf c:ithc:r the 
operator or the owner of such motor veJUc!e~ and 

· (b) the ~tired or someOne on his ~twf ~have 
reported t4e accide111 pro~pdy to ei~~ th~ ~~~y, 

· or a law~on:ement offiCer. . '. . . ,, .. 
insun=d motor vehide - means a motor verucle n:gistered in 
Virginia with respect to which the bodily injury and property 
damage liability coverage of the policy applies but shall not 
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.. . -· ·-.....:-

---- ··-· _________ ............. ~ 
u..ludf: .i& ~t:bidt: '!Yhilo being ~ widlOLtl the pcrmi~n of . acauda~;~th the manuala. Du& by du: wmpany. If llu:. 
the owner. : . . , .- · · .. · .. ~ .. · ·:11:1. ~; ~um ~thua .. ~puccd. ~- thc.radvwa. 
motor.Yehide ..... mean$ a laJKhnotorvehicJc or nailer other p~um~ the nwnecl ans~.~,Pi')t.tlleexces5 UUhc · 
than .. •.•·t, ,. -.1• .,; ~.Yi if'Jess. the .CQJJlP.W' 'ibaU Rtwn.,to:Sfle.~. 

• • ; .. .,. .. .--~ th.:o -·~ • _.JI;,f b ~-1. • ~ 
&a~JM ~fr Wl~~~RO.ttlw.! I'W¥. Y..~t ~~:'Nt.i .. !. ;t;,, I • 

(a) a fann type lrc~etor or other ~uipment designed for c. Dwtnl' r n.,.;_ Media&~ Pww. ....._ 

~~nci~_¥ qfT. public roads. while nut upo~ P_'ub··· lio: ~~':,;~;;~ ~-";,:;!! ~=. 
0 

, 'VI; to the com;~ttcn~'Toof~rcia~.urilfer Ocltti I 

. (b) a vpucle 0p,m1ted Ql) ~or crol}Y~r-~ or if req~ inF!qding full~ of ttie oaJLiie Qpd exi'eiit I 

(c) a vebicl&: while located for use as a residelr.e or of.tlle,injuries, treatm~t, and'o~r ~taWi.entenng into ~e' 
Premises; . . :;; ~~tion ofthe'amowlt pa'~le heretin<!Cr.:'Ptoorof' 

· · · · · .. " ciiiD Shall be mide · up()ii 1fof111S t\irilished. • ' • •. ·.· 'bv tile.. ~rri~ny_ . ' 
IIIUDI:d imun:d -· means· the person named· in the •-~ the sbaU ha '"-:•...a .... furnisH" h ,..--
declarcltions of this policy and includes the spouse if a !!.j.~ 15 :~~~ . ·. ve ':;':;'cJaim. sue ,onns .. 
~.:..1--t of•&.- .,. ........ bo··~_...-ld; ... n ' tt~· y ~.~ N'ZJY.1DJplo.. 9~.. . .. , I • .. . • ••• 
~~~ Ul&~~ I.I.Xiltu •. , • .,1.~1, •. ,. • • 

. . ; · . . . . . . .• · The InJured person shalhubmit to physical examinations by' 
oa:upymg - means m or upon or entenng mto o~ alighnng· · physiaans seJt:ded. by· the ·Company when and as the . 
from; · ·! · · ·· · ,; · · • · ·=·· . · • COIJ!PWlY J.llaY reasonably fi:Quirc and tu; or in the c:ven~ of 
~ 4amaae....: ~injury to or destruc~n of(t) an his ~ty;hiS_ .. ~- repfe:se~YltiVc, ·or in • .ev~t of hiS 
~ motqr vehicle oWned by the nanied iDSW-ed or hiS ~~ ~ ~ represen~ or tbe persons or persons 
~use, if a~' oftf¥: ~household an4 the co~~rlls.- ~titled tQ sue th~for, ~ upon each reqqes~ (rom ~ 
of such motor vehicle, ai1d (2) any other property (except a ~ ~~ authorrzatto~ to enable the company 'to 
motor veiUcle) owned by an insured and located in Virgm,ia;. ~~R9 medical reports and COpieS of records. 
relad\'e '""" means a person re!ared to the named insured by .'J)le insuJed or other person making claim for ~ to 
blood, marriage or adoption who is" resident of the same projleny-:SbaD file proof of loss with the company within 
household; sixty days after the oa:um:nce of loss, unless such tiuu: is 

extended in writing by the ~mpsny, in the fonn of a b'WOm I 

IIDimiun!d motor vehicle - means: statement setting fonh the interest of the in'swed and of aD 
t ) -~o:-le 'th th _ ... : others in the property affected, any encumbrances tflereon, \a a motor V~W&U\oi WI respect to e owneat1»Wp, the actuBI cash value thermf' at time ·0 p....... the atnount, · 
maintenance or use of which there is. in at least the ~ 
amounts specified in the Vuginia Motor VeiUcle Safety place, time and cause of such loa, and the desaip.tion aod. 
Responsibility Al.."t. neither (i) cash or securities on file amounts of W1 o&be~ insurance c:overing such ~~ny. 
with the Vu-ginia Commissioner of Motor Vehicles nor Upon the company's· request, the insured ..sball.~bit the 
(ii) a bodily injury and property damage liability bond damaged property ~ the company. . . . 
or insurance policy, applicable at the time of the With respect to claims alleged to have !lri~Gut of du: 
aa:ident witlt respect to ~y person or organi2ation ownership,~~ or use of a hit-arui7~ if the 
legally respoiJStble for the ·use of such vehicle, or With ·· iiJswed bas not obtained a judgment against John Doe. the 
respect to wtUch there is such a bond or insurcmce policy liability of the uninsured motorist may be establi~ed, as 
appJicabJe at me· time of the accident but the Company· .I:CtWeen the ins~.and theicompany, by filing with the 
writing the same is or becomes insolvent or denies company within a reasonable time after the accident a 
covemge thercwJder; or ~tement under oath Jhat the insw1:d or his legal 

(b,\ . hit-··-... • _ ... :.~le· • • deti -~~ ' ' represen~cive l1as a cause or ca~ of action arising out of 
1 a mi.U·run vgaa; as an'""" ~ aaldenJ. for .damages agmnst a P=!SOR or persons 

VI. CpNDmp~ ~ identity is unascertainable, se~ forth the fw:tS in 
· · · · ··· . . · . sijppo~ thereof," and shaD ·present ~ and convincing 

A. Po~· ~yaoas. None of the lnsunng Agm:ments., evidenCe rlmt there· was a hit-imd-run Vehicle involved in du: 
Exclusions.: Conditions or other provisions of the policy shall aa:idein. ~-. ... · · ' · .~ : · • · · .. ;· ·'' .. .. · I • d 
apply to the insurance afforded by this· c:ndorsemcnt except · · ·.: · ·I;· · · · , 

the Conditions "Notice", "Insured's Duties in the Event of D. .. Noti&:e ~Legal Adioa. If. befo~ the companY. makes 
Loss", • "Subrogation'', "Changes", . . !'Assignment", payment '?f lo:w ~~r, the insun:d. or his lelfcll 
"Cancellation'' and "Declarations". ~resentanw. siwll msbtute· any, ·le_ga.l action for bodily 

IDJW'Y or property damage agamst any pc:rson or 
B. Premiwn. If during the policy period the nwnber of organi2ation legally ~-ponsmle for the use of a motor 
insured motor vehicles owned by the named inswed or vehicle involved in the accident, a copy of the swmnons and 
spouse and registered . in Virginia changes, the named complaint or other process served in connection with such 
insured shall notifY the company during the policy period legal action shall be fonvarded inunt:diately to the company 
of any change and the prenuwn shall be adjusted in by the insured or his legal representative. 
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. E. ;Otbef 1murance. With respect to bodily injwy to an . any j~t for damages awardai for personal :in~i 
insUI"ed while 'oa:upying a molar yeJ:tjclc not owned by the resulting from such accident ·1 4o~o ,.lJ 
~ insured.: this ins~ ~ apply ·o~· as excess F. Paymeat or LaB.~ lbe Company. Any amoamt ~~·-. 
1I1StlrcUa qver any other similar msurcUlCC available to such · hereunder is ble · · · ~ 
• ured .,...,1 a~"le to such vehicle • ' iusUrcma:." ~ya . 1 

' ,, ·~U 
IDS • ,.at w-. . . . as prumuy (~)to~~~ ~r . 

. ~ as provided in ·the ·foregoing paragr4ph, if· the: (b) if the insured .be a minor to his parent or~ 
irlsl.rid bas other similar bodily injwy~.mo:awilable to·: or ·.: ~'~. ·• 
him and app~' to the accident, the ~ shaD not 
be ~~ r~r. ~ Fater proportion of any to• to w~ ~ (c) ·if d_te inswed be deceased to his surviving spo~ 
caveram: a~lies than' the limit of liability hereundet bea~ I othel'wisc ' 0

: •. • • • • • , •, , , 

to the::~ ·or the applicable limits of liability 9f ~ (d) to a person authorized by Jaw to receive such 
~ .~· ~ o!IF ins~ . : · · · : ··:, .. P'YI1lfllt ofu:h a person legally entitled ~ ~vq m&.. 
With respc:ct to property damage, this insunmce shaD apply ·. ~ ~ .. , ~ ~~t ~~ ... , ·· ·· · :: .l· · ... t, 
nl · ... __ alid and n......:b•- provided._ tbe company may at its gption ~y any _amo~ . 

o y as exg:ss a~cmce over any Ow~ vc CQ.ug,;u .. dWf. ~~in accordance with division (d) hen:o£ ··• ·. 
~ o( 11DY 1Qnd applicable to such property damage. . . . • . . . . . . . .. .... ... ·~ 

. . . . G. This endorsement replaces any other provisions of the. ; 
W1~ ~ to an aa:t~t wherem an employee of a PQUcy, including any endorsement fanning a part thereof 
self-msured employer rea:aves a ~orker's compensapon atrording' similar insurance with respect to any·~· 
award for injuries resulting from an accident with I aq · arising out of the ownership, maintenance or •use ·orru .. 
~motor vehicfe.. such award sbaJl be ~t offapinst uninsUred motor vehicle ora hit-apd-run vehicle. ·! .··;;Ca! 

• I. . . . '. •' fi•·, •• ' • . ~ . . : I . ,,, .I . . ; .. : 

SCfEJll11.i . . • ;.. . .: •' ,/ •' :; . I •. •• • :Jo·o•: 

. L~~fl:f?~.LI~~~~ 
Split Limits . .j .. :! : . . ; 1 . 

•• ·.,., :I 

Limits of Liability stated in decJar.uions . , : .. • · . ·.. . 
Sinsde LiDliJ .'u···· .· ·. • ; ~· .. . ~ l • !!I '·I' 

~t of~ty ··in dec~tions pro~ sucii Qmit Sban first be: .... 
Bodily lnjuey 4. ·~ . : :. . $25,000 each person ; ·: · · · ·· · · 

• •. • ' ,, sso,ooo each aa:ident I 

~"~·. $10,000eacbaa:ident 

i 
; ··:· : • I 

] ·. ~~ 

II . .r;;~!;: :;. 
••• ;! 

' .. •i··.:. 
<•·,.fJ I, I i . 

! I • • 1 I• •I• 1 ·: 0 it; ft • ~ .... 1cj 
I • ~; .f I;~ 

Note: TJu?fo~~endo~fapP~when~;~~f~~~~~~~!h:~~~~~ : • .1.! 
I ~ • • ; : • : • ; ; • • i· . . I : ! 

6557. FEDERAL EMPLOYEES USING AUfOMOBILF.S 1N GO~.BU~ 
.• : . '. . i . 'i .• .. :;.~·~. · •• ;';.:!~: ·' ..... :; ~ ... ,!·: ·.~,;: .·f ··,, •. ::1 •• , 

It is agreed that the policy does not apply ~ ~ ~~ Coverages to the following as insun:ds: · • · ·t: · ~ ·' · : . .-~ 
1.. The United States of ~or~ofi~-~ · · ... '.· · ,. ::; ::.; .. 11 '' • ~d, 
2. ~ person, including the named inswed, ~. Mspect to bOdily injury or property damage resulting tiom dK:: 

operation of an automobile by such person~ an 'employee of the United States Government wJUio.~~ 
the soope of his office or employment, if the ~ ~Section 2679 of1idc 28, United States Qxfc (FecJcral 
Ton Claims Act), as amended. require the AttOrney General of the United Stata to defend such ~n in any civU 
action or proceeding which may be brought for such bodily injury or property damage., whether or not the incid.P:D~ : 
out. of which such bodily injury or property damage arose bas been reported by or on behalf of such P.OfSOD to ~ · 
Uruted States or the Attorney Gener.&J. ·~ ·• · . . · .. , .... ~ i • 

.... I ·' 
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Note: If both coverctges D and G are provided under P.ctrt Ill endorsement 6259V appU• but if only cown~ge D is 

provided, endorscrn~t 62S9Y applies. . • 

6259V PHYSICAL DAMAGE ENOORSEMENr 
Partm 

It is asr=f that 

I. With respect to such coverage as is aJforded under the Comprehensive· coverage, •• shall be deducted from the amoWll 
of each loss as to each automobile. · 

2. With ft:SP.eCt to such c:overagc other than as enumerated in pamgraph I above, ••• shaJI be deducted from the amount 
of each lOss a5 to ach aUtomobile. . 

3. The following exclusions are added: 
This policy does not apply under Pan JU: 
(1) to loss to the automobile while being operated in any prearranged or organimi racing or speed contest or in 

practice or preparation for any such contest; 
(2) to any loss to tbe automobile arising out of or during die usc of such automobile for tbe tnlnSpOrtation of any 

explosive substance. fJammable liquid, or simi1arly haDrdous materials. except such transportation as is incidental 
to ordinary household or fann activities of the named iDsured; 

•• See amoWlt with coverage D in declarcttions. 
••• See amount with coverage G in declarations. 

6259Y PHYSICAL DAMAGE ENDORSEMENr 
Partm 

It is agreed that 

l. With respect to such coverage as is affolded Wlder the Comprehensive coverc~ge, •• sbaD be deducted from tbe amo1Dlt 
of each loss as to each automobile. 

2 The following exdusions an: added: 
1bit policy does DOt apply UDdc:r Part Dl: 
(1) to loss to the automobile while being opemted in any pearranged or organimi racing or speed contest or in 

practice or pzepuation for any such contest; 
(2) to any loss to tbe automobile arising out of or ~ the use of such automobile for tbe transportation of any 

explosive snbsaance. flammable linuid, or similarly haimdous materials, except such transportation as is incidental 
to OldiDary .household or &no adlvities of the named iDsun:d; 

•• See amo1Dlt with coverage D in declarations. 

Note: When Coverage R is sbown in tbe declaratious, this cndmsement replaces any similar covaagc in tbe policy. 

6230.2L LOSS OF USE 
COVERAGER 

The company agrees to reimburse the named insund for 
any necessary transportation expense iDcurrcd not 
exreedins $10 per day or totaling more tban $300, due to 
tbe loss of use of an insumi motor vebicle bcc:auso of 
damage camed by aa:idcnt to such vehicle. 

I. This endorsement does not apply in the event or a 
theft of such vehicle for which transportation 
expense reimbursement coverage is provided UDder 
tbepoticy. 

2 The tot81 under this inuance sbaU not 
exceed tbe :n' cash value of such vehicla at the 
time of loss. 

3. As l8d hcnm iDsured motor vehicle means tbe 
whicle de:scribed in the dedaratious and for wiUcb 
a specific pmnium for tbis coverage is cbarged. 

This· endorsement is subject to such exclusions, conditions. 
and other terms of the policy as ~ applicable to the 
~ve, F'ue, Windstorm. Theft, Etc., ~or 
ColliSioD coverages wbi:h are not irK:onsist.ent herewith. 
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VIRGINIA:r 
.. 

IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD. 

ANNA L. PHELPS, 

v. 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

**** 

Plaintiff, 

Defendant. 

HOTIOIJ !'OR SUMHARY JlJDGJIBft 
BY S'l'HB PARK MtmJAL AU'I'()KOBILB IRSURAJICB COQARY 

The defendant, State Farm Mutual Automobile Insurance 

Company, by counsel, pursuant to the provisions of Rule 3:18 of the 

Rules of the Supreme Court of Virginia, hereby moves this Court for 

the entry of summary judgment on its behalf for the reason that the 

undisputed facts in this case show that the claLm asserted by Anna 

L. Phelps is not covered under the policy issued by State Farm 

Mutual Automobile Insurance Company. 

Henry M. Sackett, III 
Edmunds & Williams, P.C. 
P. o. Box 958 
Lynchburg, VA 24505 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY 

52 



) 

I hereby certify that a copy of the foregoing Motion for 

Summary Judgment was mailed to R. Louis Harrison, Jr., Esquire, 

Attorney at Law, P.O. Box 1008, Bedford, VA 24523, counsel for the 

plaintiff, on this the 9th day of March, 1990. 

2 
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RADFORD & WANDREI 
ATTORNEYS AT LAW 

P. 0. BOX 1ooe 
BEDFORD, VIRGINIA 24:523 

ouV AL RADFORD 
ROBERT T. WANDREI 

R. LOUIS HARRISON, JR. 

~arch 12, 1990 

Henry M. Sackett, III, Esquire 
Edmunds & Williams 
P. o. Box 958 
Lynchburg, Virginia 24505 

ARE.~ CODE 703 

PHONE tsae ·3UU 

In Re: Anna L. Phelps v. State Farm Mutual Insurance Company 

Dear Henry: 

Enciosed please find a copy of my opening brief in this 
matter. I would anticipate your filing a reply within a 
reasonable time (please let me know what your schedule would 
allow), and then setting the matter before Judge Sweeney for 
hearing. 

I thank you for your attention to this matter. 

Very truly yours, 

RLHjr/kah 

Enc. 

~c: Carol Black, Clerk 
Circuit Court of Bedford County 
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V1RGINIA: 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

ANNA L. PHELPS, 

Plaintiff, 

v. ) ( MEMORANDUM OF LAW 

STATE FARM MUTUAL INSURANCE COMPANY, 

Defendant. 

FACTS 

The issues of fact, before this Court, are undisputed and are 

as follows: 

AnnaL. Phelps is a nineteen year old ~tudent. (ALPdep. p.4.) 

on June 10, 1989, Anna was involved in a single car accident 

in Bedford County, Virginia .• (answer !1) (ALPdep 12-15). At the 

time of the accident Anna L. Phelps was covered by a policy of 

automobile insurance with State Farm Mutual Automobile Insurance 

Company A 370-661-46-01. (answer !2). A copy of the policy is 

attached to the Stipulation as Exhibit "A". The policy was in 

good standing on June lOth and Anna L. Phelps followed proper 

reporting procedures under the policy. (answer ~3). Nevertheless, 

by letter dated July 24, 1989, J. William Dinwiddie, Claims 

Superintendent, of the Tidewater Virginia Division, denied 

coverage because the vehicle which Ms. Phelps was driving 

allegedly did not qualify as a ''non-owned, temporary substitute or 

newly acquired automobile under your policy". A copy of that 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24323 

1 FILED IN THE CLERK'S QJ:FICE 

The l~y of :f'h011.c.h 19~ 
~5~:------------------
-~,--~~-------Clerk 

" ' ,\r+CMag-c;O ~ ...,.~..-.;~~~~~~~~~~~'JU::Q~-D.C. ;.i!=) 



denial letter is attached to the Motion for Judgment as Exhibit 

"B". (answer! 6). 

The Plaintiffs do not·contest that the automobile was not a 

temporary substitute or newly acquired automobile under the policy 

but instead assert that it was a non-owned automobile. In 

particular, part 3 - Physica~ Damage - Coverage G - Collision, 

found on page 6 of the policy requires State Fazm to "to pay for 

loss caused by collision to the owned automobile or to a non-owned 

automobile". A non-owned automobile is defined later in part 3 

under the definition section "as a private passenger automobile or 

trailer, not owned by or furnished for the regular use for either 

the named insured or any relative, other than a tempora:cy­

substitute automobile, while said automobile or trai~er is in the 

possession or custody of the insured or is being operated by him." 

There is no evidence that the automobile was furnished for the 

regular use of .Anna Phelps. In fact, she had driven it only once 

before and had to obtain special permission to drive the car. 

(ALPdep. 15) 

It is not disputed that Mary L. Phelps owned the 1988 2-door 

Nissan at the time of the accident and that Mary L. Phelps was the 

biologlcal sister of Anna L. Phelps. Nevertheless, the definition 

of relative in the policy is more limited than merely the casual 

use of the term, instead relative is defined as ,.a relative of the 

named insured who is a resident of the same household. (policy p. 

4). The Plaintiffs do not dispute that the two girls were 
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biological sisters and that both resided at 8319 Brookville Court, 

Springfield, Virginia 22153 at the time of the accident. The key 

question, for the court, is whether such arrangements constituted 

a "household" under the Virginia insurance law. If it does not, 

then the Plaintiffs are entitled to judgment. 

The living arrangements of the two sisters, as set aut in 

their depositions, was that Mary had been living in a town house 

at 8319 Brookville Court, Springfield, Virginia. She was living 

there with a roommate named Rob Johnson. (ALPdep. 6) At the time 

there was a third roonunate named Tony Bezacqua, Tony decided he 

wanted to move out and moved after only two and a half weeks. 

(MCPdep. 4) Toward the end of January 1989, Anna moved in with 

her friend Michelle Panzarino, each girl paid one third of the 

rent and one third of the utilities. (MCPdep. 9-10) Which girl 

wrote the rent check varied. 

The apartment lent itseif to multiple occupancy. ·There were 

three floors, the basement being a. large'open room, with a laundry 

room off to the right and a small half bathroom. The middle floor 

had a kitchen, smal.l dining room and a small living area all in 

one great room with the kitchen offset. The upstairs had full 

bath and two bedrooms. However, it was usually used as three 

bedrooms because the basement was turned into a bedroom. (MCPdep. 

6) • 

Toward the end of January 1989, Anna moved in with her friend 

Michelle Panzarino, each girl paid one third of the rent and one 
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third of the utilities. (MCPdep. 9-10) Which girl wrote the rent 

check varied. 

Each girl was self supporting without significant help from 

their parents. Both had jobs as waitresses and both were 

beneficiaries of trust fund while they were students which paid 

$200.00 a piece for the rent which went directly to the Landlo~d. 

(MCPdep. 10) Each girl bought her own food and they did not eat 

as a group. They all had different work patterns and eating 

patterns and in fact rarely ate at home. 

Miche.lle Panzarino eventually moved out and they had two 

other short term roommates, John Osh and David Vaughn. John ash 

left and another girl moved in, Gloria Hartic. (ALPdep. 18019) 

The largest number of people that was there at any one time was 

four, the least two. (MCPdep. 10). 

ARGUMENT 

The Court, in this case, is indeed fortunate to have law of 

unusual clarity on this subject. The Supreme Court has 

interpreted the term "relative" in same State Farm Automobile 

Insurance policy in the same setting as this case. The case was 

State Farm Mutual v. Smith, 206 va. 280 (1965). On page 285 in 

paragraph 6, the Court defines the word "household" as embracing 

"a collection of persons as a single group, with one head, 
living together, a unit of permanent and domestic character, 
under one roof; a collective body of persons living together 
within one curtilage, subsisting in common and directs their 
attentions to a common object, the promotion of their mutual 
interests and social happiness." 

This definition of the term has been embraced by the Virginia 
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Court in several other and more recent cases. In St. Paul 

Insurance v. Nationwide Insurance, 209 Va. 18 (1968) the Court 

made clear that their definition of the word "household" was not 

mere dicta. 

In State Farm Mutual Automobile Insurance C-ompany v. Smith, 
206 Va. 280, 285 142 SE 2d 562, 565, 566 (1965), we adopted 
one of the recognized definitions of the wo:rd "household", as 
used in such insuring provisions, as meaning "a collection of 
persons, a single group, with one head, living together, a 
unit of permanent and domestic character, under one roof." 

The Court reaffir.med this position again in Allstate 

Insurance Company v. Patterson, specifical~y noting an addition to 

the above language that "residence emphasizes membership in a 

group rather than an attachment to a building". It also speaks of 

a "settled or permanent status" as being necessary to find a 

person a resident of a househo1d. A household is a unit 

"permanent and domestic character". See 231. va. 362 and 363. 

Once again, in Government Employees Insurance v. Allstate, 235 VA. 

542 (1988) the Court quotes the language from the previous case: 

Whether the term "household" are a "family" is used, the 
ter.m embraces a collection of persons as a single group, with 
one head, living together, a unit of permanent and domestic 
character, living under one roof; a "collective body of 
persons living together within one curtilage, subsisting in 
common and directing their attention to a common object, the 
promotion of their mutual interest and social happiness." 

Finally, the language is again reiterated and coincidently once 

again defining the same ~tate Farm policy as this case in Furrow 

v. State Farm Mutual Automobile Insurance, 237 va. 77 (1989) as 

follows: 
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In defining the phrase "resident of the same household" 
we have said that the term "household" connotes a settled 
status which is more permanent and settled than would be 
indicated if the phrase "resident·of the same house or 
apartment." In the present context, the term embraces a 
collection of persons livinq together as a single group with 
one head, under one roof, a unit of permanent and domestic 
character. (Citations omitted) Further.more, a persons intent 
is important is determining whether she qualifies as a 
resid~nce of a particulaz: household." 

Thus a long line of cases, beginning and ending· with a case 

against State Far.m, the defendant here, clearly define the term 

"household". 

The facts of this case defy any inclusion of Anna L. Phelps 

into a household with her sister. First of all the definition 

requires that there be "one head" of the household. Even a casual 

reading of the depositions leaves the inescapable conclusion that 

there was no one in charge. Certainly Marjorie Phelps, the mother 

of the two girls, had, at one time, been the head of the household 

but she no longer controlled the actions of her two girls. 

(Certainly she did not approve of Mary's ·live-in boyfriend, a 

subject which Mrs. Phelps will address, in long forceful detail, 

with remarkably little provocation.) Further Mrs. Phelps, was 

living hundreds of miles away. The definition requires the head 

of household to be living with the family. The girls were 

supporting themselves out of a trust fund money and jobs and were 

over the age of eighteen. 

State Farm may argue that Mary Catherine, as the older 

sister, was acting as the head of the household. However, the 
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bills were split evenly and were usually paid by Anna and there 

was no showing in the record at all Mary attempted to exercise any 

control over Anna, instead; the record shows that she was trying 

to establish a relationship with her boyfriend and that Anna was 

brought in to replace Tony, who moved out shortly after the lease 

was signed. (See MCPdep. at 627.) 

State Farm would indeed be hard pressed to say that Anna was 

the head of the household. The evidence certainly does not show 

that Anna exercised any leadership or control over her older 

sister and liv~-in boyfriend and to assume such would be 

ludicrous • Further, there is no showing of any leadership over 

the other roommates. 

The definition also requires that the collection of persons 

be a single group ••••• a unit of permanent and domestic character. 

The evidence shows that during the short period of the year 

there was at the house, Mary Catherine Phelps, Anna L. Phelps, 

Tony Bezacqua, Robert Johnson, Michelle Panzarino, John Osh, 

Gloria Hartic and David Braun and that all persons were using the 

residence as a boarding house kind of arrangement. The deposition 

testimony shows each roommate paid their awn rent and seldom ate 

together and each pursued their own lives separately. There was 

nothing permanent or domestic about the arrangement. They could 

hardly be termed a single group. Along the same lines, there is 

nothing in the evidence to hint that the attention of the group 

was toward a "conunon object, promotion of their mutual interests 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

~23 

61. 

7 



) 
/ 

and social happiness." Instead, the evidence shows that they 

each pursued their own separate lives. 

The Virginia Supreme Court has construed the term household 

very narrowly in its opinions. In State Farm Mutual v. Smith, 206 

Va. 280, the Plaintiff, Elaine R. Smith, had been residing with 

her sister for eight months before the automobile accident, 

intending on staying with her married sister until the baby was 

born. However, while driving the car of her brother-in-law, she 

was injured in an accident and State Farm refused to pay. The 

Court found as a matter of law that Ms. Smith was not a resident 

of her sister's household. In the Smith's case, it was sisters 

staying together until the baby was born and in this case it was 

sisters staying together while Anna was in school. 

In Allstate Insurance v. Patterson, Patterson had a wreck 

while he was a member of a motorcycle group which traveled 

throughout Virginia and other states. He stayed in his parents 

home when he wasn't visiting one of the groups club houses and 

spent about ten percent of his time at this parents house. The 

Supreme Court found on these facts that the trail court erred in 

giving the matter to the jury and that as a matter of law 

Patterson could not have been a resident of his fathers household 

on the date of the accident and therefore.reversed and entered a 

final judgment. 

In St. Paul Insurance v. Nationwide the operator of the 

vehicle was on leave from the Army living with his mother. When 
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he left for the Army his parents were together, however, during 

the time that he had been inducted his parents had been separated. 

The trial court, therefore, held that the operator was not a 

resident of his fathers household. 

In the case of GEICO v. Allstate Insurance the parties were 

married to each other, however, the Court found that the parties 

had been separated for approximately four months and therefore the 

Supreme Court reversed the decision of the trial court and found 

as a matter of law that the husband was not a member of the same 

household of his wife at the time of the accident. 

Finally, the recent case of Furrow v. State Far.m, a daughter, 

who was living with her boyfriend, moved back into her mothers 

home during a separation, with her mother, older sister, younger 

brother and her mother' s husband. The daughter stayed at her 

mothers home during the week and spent weekends with a married 

boyfriend at a local apartment. The trial cow:t found from this 

evidence that the daughter was not a resident of her mother's 

household and the Supreme Court agreed. 

In five cases, three of which were within the last four 

years, the Supreme Court has read the term "household" very 

narrowly. Judge Barksdale, of the Western District of. Virginia, 

Lynchburg Division, also read the term narrowly, noting that where 

a son had run away to join the Navy he was not a member of his 

fathers household. The court found important the fact the father 

had no discipline or control over the child. See Allen v. 
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Maryland Casualty Company 259 Fed. Supp. 505, 512 (1966). 

Finally, the Court is familiar with the well understood 

max~ that the policy provisions of an insurance policy are to be 

construed in favor of the insured. Thus, one Court went so far as 

to note that in light of a Virginia·automobile policy "one might 

be held a member of a household within a provision extending 

coverage, though not for purposes for policy .exc+usion." See 

White v. Nationwide Mutual Insurance 245 Fed.Supp. 1, 3 (W.D. Va. 

1965). 

CONCLUSION 

Repeatedly, recently and consistently the Supreme Court has 

required the term "household" to be a collection of persons as a 

single group but the evidence shows that the persons living here 

were of different groups. Also, a household requires "one head", 

but the evidence shows that no one person was in charge. The 

Supreme Court requires a household be a unit of permanent and 

domestic character, the evidence here shows that the living 

arrangements were a temporary boarding house arrangement. The 

Supreme Court requires that the collective body of persons be 

directing their attention to a common object toward the promotion 

of their mutual interest and social happiness. The evidence here 

shows that each person was pursuing his/her own life independently 

and there was no common object. The Supreme Court instructs the 

Court that it is important to note whether the parties intended to 

act together as one unit, the evidence in this case shows that 
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there was no such intent. The Supreme Court has been quick to 

reverse trial courts who have held against its instruction, and 

the rules of construction are to resolve ambiguities against the 

insurer, even to the point of inconsistent results. 

The Plaintiffs would therefore suggest to the Court that the 

undisputed facts here point clearly and irrefutably to the 

conclusion that Anna L. Phelps was not a member of the same 

household as her sister and therefore your Plaintiffs pray that 

this Court declare the vehicle that Anna L. Phelps was driving on 

June 10, 1989 was a non-owned automobile under the provisions of 

the applicable State Farm Mutual Automobile Insurance policy. 

Respectfully submitted, 

ANNA L. PHELPS 

By: -1( L A----=""':':>~ 
--------~O~f~C~o-u_n_s_e~l~-----------

R. Louis Harrison, Jr., p.q. 
RADFORD & WANDREI 
P. o. Box 1008 
Bedford, Virginia 24523 

CERTIFICATE 

I hereby certify that a true and exact copy of the foregoing 

memorandum of law was hereby_mailed to Henry M. Sackett, III 

Esquire, counsel for the defendant, at Edmunds & Williams, P.C., 

P. o. Box 958, Lynchburg, Virginia 24505, this the /2-

_)'Yl_~-~-----' 1990. 
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VIRGINIA: 
IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD 

ANNA L. PHELPS, 
Plaintiff, 

v. 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

Defendant. 

DEPENDANT'S RESPONSE TO 
PLAINTIFF'S MEMORANDUM OP LAW 

The defendant, State Farm Mutual Automobile Insurance 

Company (hereinafter "State Farm"), by counsel, submits this brief 

in response to Plaintiff's Memorandum of Law. 

STATBMBRT OF FACTS 

Anna L. Phelps and Mary c. Phelps are sisters who were 

19 and 20 years of age, respectively, in June, 1989. 1 They lived 

with their family at Route 2, Box 170, Goode, Virginia from 19i2 

1 5/17/90 Depo~ition of Anna Lee Phelps at page 15, lines 
24-25; 5/17/90 Deposition of Mary Catherine Phelps at 
page 3 , 1 ines 11-12 · FILED IN THE CLERK~S OFFfCE 

Th~of .Sopb 1sio 
TF.STE: ~ 

~~Sid:i~-' -~ 
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until they went to college. 2 Their mother, two younger sisters 

and, during the winter months, their grandmother still live in the 

house in Goode. 1 In June, 1989, Anna and Mary were students at 

George Mason University in Fairfax, Virginia and were sharing a 

townhouse in Springfield, Virginia. 4 

Mary, the older of the two, began attending George Mason 

before Anna, and moved into the Springfield townhouse in October, 

1988 5
• Anna moved in a few months later, in January 1989, when she 

began attending the University. 6 Mary's boyfriend at the time, 

Rob Johnson, lived in the townhouse on a come and go basis, and a 

friend of Anna's, Michelle Panzarino, moved in at about the same 

time Anna did and moved out approximately one week after the 

accident.' 

2 

3 

4 

5 

6 

7 

However, when Anna moved in, only she and Mary signed 

5/17/90 Deposition of Marjorie Hunt Phelps at page 3, 
lines 9-13; 1/22/90 Depo. of ALP at p. 4, lines 4-16; 
5/17/90 Depo. of MKP at p. 9, lines 9-11 

5/17/90 Depo. ALP P· 8, line 22 ;.. P· 9, lines 1-22. 
5/17/90 Depo. Mrs. Phelps p. 3, lines 13-25. 

1/22/90 Depo. ALP P· 5, line 15 - p. 7, line 25. 

1/22/90 Depo. MCP P· 4, lines 4-8. 

1/22/90 Depo. ALP p. 5, lines 7-14 and P· 6, lines 9-12. 

5/17/90 Depo. MCP p. 14, line~ 12-19; 5/17/90 Depo. ALP 
p. 18, lines 5-20; 1/22/90 Depo. ALP p. 17, line 25- p. 
18, lines 1-5. 
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the new lease and both of ~he girls wrote the majority of the rent 

checks. 8 The utilities were in Mary's name. 9 

Assisting with the girl~' college education and living 

expenses was a family affair. Mary and Anna's father died in 1979, 

and their mother could not afford to pay for all of their college 

expenses. 10 Mrs. Phelps paid some of their school expenses and 

loaned them money when they were in need. 11 Other family members 

helped out as well. The girls' grandfather established a trust to 

assist with their educational expenses. 12 Their father's cousin 

paid for their school books as a graduat~on present 13 and their 

grandmother loaned Mary money to purchase the automobile involved 

in the accident and bought the girls a kitchen table and Mary a 

bedroom set. 14 Anna and Mary also obtained jobs to help make ends 

meet. 15 

9 

q 

10 

11 

12 

13 

14 

15 

The trust paid for the girls' college tuition and assisted 

5/17/90 Depo. MCP p. 4, lines 18-22 and p. 6, line 19 -
p. 7, line 20; 5/17/90 Depo ALP p. 10, line 19 - p. 11, 

line 3; 1/22/90 Depo. ALP p. 21, lines 3-5. 

5/17/90 Depo. MCP p. 7, lines 21-25. 

5/17/90 Depo. Mrs. Phelps p. 6, lines 12-21. 

1/22/90 Depo. ALP p. 22, line 25 - p. 23, lines 1-5; 
5/17/90 Depo. MCP p. 12, lines 16-24. 

5/17/90 Oepo. Mrs. Phelps P· 4 lines 3-8. 

5/17/90 Depo. Mrs. Phelps P· 6, lines 7-9. 

5/17/90 Depo. MCP p. 13, lines 12-18 and p. 16, lines 5-
8. 

5/17/90 Depo. Mrs. Phelps P· 6, lines 7-15. 
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with rent. 16 Although their mother haa no direct control over the 

trust fund, she had some input with the trustee regarding how the 

money was to be spent and told the trustee to pay her daughters' 

rent out .of the trust. 17 

Anna and Mary remained an active part of their family 

while alt~ay at school. They would come home to Goode for school 

vacations and holidays, when their school demands and work 

schedules would permit it. Mary came home almost every break and 

Anna would come home every couple of months. 18 Mary still kept 

some of her possessions at the house. 19 An~a still went to an eye 

doctor in Goode. 20 While at home, they did not have the use of 

their old bedrooms because their younger sisters and, during the 

winter months, their grandmother had taken them over. 21 However, 

they otherwise resumed their accustomed lifestyle in that home in 

that they were expected to abide by their mother's general house 

rules. 22 Anna moved back with her mother after the accident 

16 5/17/90 Depo. Mrs. Phelps p. 4 lines 18-22. 

17 5/17/90 Depo. Mrs. Phelps p. 12, line 6 - p. 13, line 1. 

18 5/17/90 Depo. ALP p. 12, lines 21-23; 5/17/90 Depo. MCP 
P· 12, lines 9-12. 

19 5/19/90 Depo. MCP p. 11 line 22 - P· 12, line 2. 

"20 5/17/90 Depo. Mrs. Phelps P· 21, lines 2-9. 

21 5/17/90 Depo. Mrs. Phelps P· 13, lines 2-18. 

22 5/17/90 Depo. Mrs. Phelps P· 18, lines 5-16. 
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before returning to school and Mary moved back in with her mother 

in January, 1990 after she dropped out of George Mason. 23 

Mrs. Phelps remained involved in the girls' lives in 

other ways than those already mentioned. She arranged for the 

preparation of their tax returns and paid their taxes. She claimed 

Anna and Mary as dependents upon her tax returns up through 1990 

and listed them as residing with her 12 months a year. 24 Her 

health and medical insurance covered Anna and Mary in June, 1989. 25 

She received Mary's grades and all communications regarding Anna's 

education from George Mason. 26 She made her Qpinion known regarding 

the girls' behavior when it did not meet with her approval, 

although, while they were in Springfield there was little she could 

do to enforce her beliefs. 27 

On June 10, 1989, Anna and Mary went home to Goode to 

attend a family wedding that weekend. At the time, Anna owned a 

Honda CRX, insured by State Farm, which seated only two people and 

Mary owned a Nissan Sentra XE, insured by Nationwide, which seated 

23 

24 

25 

26 

27 

5/17/90 Depo. MCP p. 17, lines 4.-8; 5/17/90 Depo. Mrs. 
Phelps p. 6, line 22 - p. 7, line 6. 

5/17/90 Depo. Mrs. Phelps p. 10, lines 8-25; 5/17/90 
Depo. MCP p. 11, lines 11-18. 

5/17/90 Depo. Mrs. Phelps p. 15, lines 6-24. 

5/17/90 Depo. ALP p. 12, lines 10-13; 5/17/90 Depo. MCP 
p. 10, lines 12-16. 

5/17/90 Depo Mrs. Phelps p. 18, line 17 - p. 19 line 13. 

5 
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four people. 28 Anna intended to go to a party with two friends that 

night so she borrowed Mary's car, with Mary's permission, because 

three passengers would not fit in her car. 29 Anna and her two 

companions drove Mary's car to a party at a private home. The 

private road leading to the home had a tree in the middle of it in 

a planter. While driving home from the party, Anna drove Mary's 

car into the planter injuring all three occupants in the vehicle. 30 

At the time of the accident, Anna was insured by a State 

Farm Mutual Automobile Insurance Company policy un~er which she 

seeks coverage in this case, in excess of that provided by 

Nationwide on the car she was driving, for any claims against her 

arising out of the accident. Anna's State Far.m policy provided 

coverage to Anna for "owned" and ''non-owned" automobiles. Because 

the car Anna was driving was owned by Mary, it did not qualify as 

an "owned" automobile as that term is defined in the policy. A 

non-owned automobile is defined as one that is "not owned by or 

furnished for the regular use of either the named insured or any 

relative ... ". The policy defines "relative" to mean "a relative 

of the named insured who is a resident of the same household." 

State Farm denied coverage to Anna because Anna and Mary were 

relatives residing in the same household, for which reason the 

29 5/17/90 Depo. MCP P· 14, line 13 - p. 15, line 4. 

29 5/17/90 Depo. ALP P· 13, lines 3-11. 

30 5/17/90 Depo. ALP P· 13, line 19 - p 15, line 4. 
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vehicle owned by Mary which Anna was driving did not qualify as a 

"non-owned" automobile under the State Farm policy. 

ISSUE 

The sole question raised by this case is whether the 

automobile driven by Anna· and belonging to Mary qualifies as a 

.. non-owned vehicle'' as that term is defined in Anna's policy with 

State Farm. If it does not, Anna would have no coverage under it 

for any claim arising out of her use of that automobile. 

ARGUMENT 

The State Farm policy exc.ludes ~overage for liability 

arising out of the use of vehicle.s owned by relatives who reside 

in the same household. The rationale behind this exclusion is to 

prevent the policy from covering, in addition to the insured's own 

automobile, the automobiles of the other members of the household 

which risk the insurer did not contract to insure and for which it 

did not receive a premium. See, Napier v. Banks, 19 Ohio App. 2d 

152, 250 N.E.2d 417, 419 (1969); Dairyland Ins. Co. v. Beekman, 118 

Ariz. 294, 576 P.2d 153, 156 (1978); Shadholt v. Farmers Ins. 

Exchange, 275 Or. 407, 551 P.2d 478, 481 (1976); Bartholet v. 

Berkness, 291 Minn. 123, 189 N.W.2d 410, 413 (1971) (dissent); 

Limpert v. Smith, 56 Wis. 2d 632, 203 N.W.2d 29, 32 (1973). 

Because of their close relationship, relatives who are members of 

the same household 

"might be expected to use each other's cars without 
hindrance and with or without permission. Without this 
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limitation a person could purchase just one policy on 
only one automobile and thereby secure coverage for all 
other vehicles he may own or vehicles the members of his 
family own while residents of the same household. 
[citations omitted] There is no doubt that a car owner 
can insure all of the automobiles he owns, but he cannot 
do so under a policy describing only one such automobile 
and omitting all others owned by him or by household 
relati""es." 

Limpert v. Smith, 56 Wis. 2d 632, 203 N.W.2d '29, 32-33 (1973). The 

exclusion protects the insurance company from the insured who pays 

for one policy but seeks to be coverage under that policy for a 

loss occurring while driving one of his family member's cars. 

Rodenkirk v. State Far.m, 325 Ill. App. 4?1, 60 N.E.2d 269, 274 

(1945). 

The Virginia Supreme Court cited the Rodenkirk case for 

this principle in State Farm v. Smith, 206 Va. 280, 289 (1965). 

It noted, however, that the rationale did not apply to the facts 

in Smith because it was not "a case of two automobiles available 

to members of the same household" Id. at 289. In Smith, the 

vehicle involved in the accident and for which coverage was sought 

was the only vehicle available in the household. Therefore, there 

was no concern about overloading the insurance policy with cars 

owned by other members of the household. In this case, on the 

other hand, there were two vehicles available in the same household 

- Anna's Honda and Mary's Nissan. Therefore, State Farm is being 

asked to assume in this case the very risk that the policy language 

involved in the case is designed to avoid. 
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With this background in mind as to the purpose of the 

policy language in question in this case, State Farm submits that 

a close analysis of the applicable Virginia cases will support its 

position.that Anna is not entitled to coverage under its policy. 

Anna is entitled to coverage under State Farm's policy only if the 

car she was driving owned by her sister, Mary, qualifies as a "non­

owned" automobile under the State Farm policy. If Anna and Mary 

were residents of the same household, then Mary's car ·does not 

qualify as a "non-owned" automobile under the policy that State 

Farm issued to Anna and State Farm's posit~on should be sustained. 

Anna contends that she and Mary are not members of the 

same "household" because their living arrangements at 8319 

Brookville Court in Springfield, Virginia, did not constitute a 

"household" as that term has been defined in the Virginia cases. 

However, State Farm does not contend that the apartment in which 

Anna and Mary lived in Springfield, Virginia, is the "household" 

of which both Anna and Mary were a member. It is State Farm's 

position that Anna and Mary were members of the household of their 

mother, who lives in the Goode community of Bedford County and, 

therefore, they are in fact "residents of the same household". 

Plaintiff cites State Farm v. Smith, 206 Va. ~80 (1965) 

in support of the proposition that the living arrangement that Anna 

and Mary had in Springfield, Virginia, did not constitute a 

"household" as that term is defined in Smith. However, State Farm 
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respectfully submits that when the definitions adopted by the 

Supreme Court in Smith are analyzed and applied to the facts of 

this case, Anna and Mary are found to be residents of their 

mother's household. The issue in Smith was that of "residence". 

The Supreme Court defined household for the purpose of determining 

what the insur.ed's residence was. The Court stated at page 285, 

"[h]ere, we must interpret the meaning of 'resident' when followed 

by 'of the same household' . " In a footnote, the Court then defined 

household in the language stated in plaintiff's brief. In the 

following footnote, the Court went on to define the phrase that is 

significant for this case, "resident of the same household .. as 

follows: 

"Since 'household' is usually taken to 
refer to a group of persons, rather than a 
building, it appears appropriate to interpret 
the term, resident of the same household as 
meaning: resident of the same homestead and 
member of the same household".· State Farm v. 
Smith, 206 Va. 285, n. 7 (Emphasis added). 

The Smith Court held that the State Farm insured was a visitor or 

sojourner, not a resident, because there was never an intent to 

become a resident of the household. 

In this case, on the other hand, Anna and Mary Phelps had 

always been members of their mother's household and there is no 

evidence of an intent to alter that relationship. On the cont.rary, 

their intent to remain residents of their mother's household is 

evidenced by the fact that Anna returned to her mother's home in 
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Goode, not the . apartment in Springfield, to recuperate from 

injuries received in the subject accident and Mary returned to her 

mother's home to live when she dropped out of school. The Phelps 

household in Goode, Virginia, clearly satisfies the Smith 

definition of a household. Mrs. Phelps provided her daughters with 

a household of permanent and domestic character in which she was 

the head and all of the family including the grandmother during the 

winter and the girls during school breaks, lived together under one 

roof. While Anna and Mary were away at school, the.ir mother did 

as much as she could to provide for them financially and 

emotionally, and while under her roof, she continued to maintain 

some control and authority over their lives. The girls were also 

residents of the same homestead: the townhouse that they shared in 

Springfield, Virginia. Regardless of whether their other roommates 

came or went, it was their townhouse with a lease in their names 

for which they assumed primary responsibility for the rent and 

utilities. Clearly, Anna and Mary were residents of the same 

homestead and members of their mother's household. 

None of the cases cited by the plaintiff in her brief are 

factually similar to this case and none would dictate a finding 

that Anna and Mary were not residents of their mother's household. 

A number of these cases utilized the definition of "household" that 

was first expressed in Smith, a definition that, we submit, is met 

in this case. However, most of the cases, including Smith, turn 
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on the question of intent to establish·a residence, rather than on 

the definition of household. In Furrow v. State Farm, 237 Va. 77 

(1989), the Court found that a daughter who had lived away from 

home for six years and who had moved back into her mother's home 

only nine days before the automobile accident, after she and her 

boy friend separated, "never intended to become a member of the 

mother's 'household'." Id. at 81, and, therefore, was not entitled 

to coverage under her mother's policy. 

In Government Employees Insurance Company v. Allstate 

Insurance Company, 235 Va. 542 (1988), the Supreme Court held that . . ,._ 

a husband who had separated from his wife four months before an 

automobile accident and who was ultimately divorced from the wife 

without any reconciliation after the accident, was not a resident 

of the wife's household at the time of the accident and, therefore, 

was not entitled to coverage under the wife's policy. The Court 

found that "nothing in the record suggests that James ever intended 

to reconcile and resume cohabitation with Wilhemina." Id. at 548. 

In Allstate Insurance Company v. Patterson, 231 Va. 358 

(1986), the Court held that a son who had moved out of his parent's 

home in 1976 and who thereafter spent only 10% of his time at his · 

parent's home, was not a resident of his parent's household and, 

therefore, not entitled to coverage under his father's policy. 

The Court stated "while a person's intention to become a member of 

a particular household need not be coupled with continuous 
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residence, the intention must be accompanied by a reasonable degree 

of regularity in the person's residential contacts with the 

household; casual, erratic contacts, are not sufficient" Id. at 

363. 

In St. Paul v. Nationwide, 209 Va. 18 (1968), the Supreme 

Court held that, where the parents had separated, the father no 

longer had a household of which the son could be a member. The 

Court stated: 

"[T]he undisputed evidence .is that at 
that time Troy's parents were separated and 
the former household had been broken up by the 
father's desertion. " Id. at 22 · , .. 

Since there ·""as no household, the son could not have been a 

resident of his father's household and thus was not entitled to 

coverage under his father's policy. 

Smith, Furrow, GEICO and Allstate each deal with the 

question of the insured's intent and each finds that there was no 

intent to be a resident of the household and thus no coverage under 

the applicable policy. St. Paul finds that there was no household 

of which the person claiming coverage could be a member and thus 

no coverage. None of these cases dealt ~ith the question whether 

a child living away from home while attending college was a member 

of the parent's household. 

How9ver, being a member of a household where one is not 

living a majority of the time is not a new proposition. There are 

numerous cases that find people to be members of households where 
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they are not currently living, espec·ially in the context here: 

children away at college. 

In Montgomery v. Hawkeye Security Ins. Co., 52 Mich. App. 

457, 217.N.W. 2d 449 (1974), the insured's 22 year old son was a 

full-time student and was living away from home in an apartment. 

The son's education was financed in part by G.I. benefits and in 

part by his parents. The Court held that the son was a resident 

of his parents' household even though he was not actually living 

in or physically occupying the same building as his parents. 

In Federated Am. Ins. Co. v. Chi~ders, 45 Or. App. 379, 

608 P.2d 584 (1980), the insured's son was living away from home 

while attending college and moved to a second location away from 

home during the summer to take a summer job. The court noted that 

a child ~ay have more than one residence and remain a member of his 

parents' household. 

In American States Ins. Co. v. Walker, 26 Utah 2d 161, 

486 P. 2d 1042 (1971), the insured's daughter was living out of 

state in an apartment and was receiving training at a local 

hospital to be an X-ray technician. The court defined resident of 

a household to be a member of a family that lives under one roof, 

but stated that 

"Residence emphasizes membership in a group 
rather than attachment to a building. It is 
a matter of intention and choice rather than 
one of geography 
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"Ordinarily when a child i's away from home 
attending school, he remains a member of the 
family household ... " · Id. at 1044 .. 

Crossett v. St. Louis Fire and Marine Ins. Co., 289 Ala. 

598, 269 So.2d 869 (1972) also involved a college student living 

away from home. Like Anna and Mary, when Crossett was visiting his 

parents, he abided by their restrictions, but when he was at 

school, he did as he pleased. The Crossett court cited with 

approval the same language cited above from American States. Id. 

at 872. 

See also, Goodsell v. State Auto. and Casualty 

Underwriters, 261 Iowa 135, 153 N.W.2d 458 (Iowa 1967) (Insured's 

daughter living out of state and training to be a flight attendant. 

Held: member of insured's household) ; Travelers Indem. Co. v. 

Mattox, 345 S.W.2d 290 (Tex. Civ. App. 1961) (Insured's 17 year old 

son is member of father's household even though he took all of his 

personal possessions and moved to another town to work in his 

brother's business.) Manuel v. American Employers Ins. Co., 228 

So.2d 321 (La. App. 3d Cir. 1969) (College student may have more 

than one residence: his parent's home and his actual dwelling place 

at school.) 

State Farm respectfully submits. that all of the 

definitional requirements of "household" and "resident of the same 

household" set forth in Smith are met. Mrs. Phelps' household 

clearly meets the definition of "househ~ld". Anna and Mary lived 
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in the same ''homestead" - their apartment in Springfield. As 

college students living away from home, Anna and Mary remained 

residents of their mother's household. Therefore, the car Mary 

owned and which was being driven by Anna at the time of the 

accident was owned by a relative· (Mary) who was a resident of the 

same household (Mrs. Phelps' ) and did not qualify as a ··non-owned" 

automobile. Since Mary's car was neither an "owned" nor a "non­

owned" vehicle under the State Farm policy, Anna is not entitled 

to liability coverage under the State Farm policy for liability 

arising out of her use of Mary's car. 

CONCLUSIOR 

Plaintiff's entire argument is based upon the premise 

that the household in which one lives and the building in which one 

lives must be the same in order for two people to be a "resident 

of the same household". However, by defining the term "resident 

of the same household" as meaning "resident of the same homestead 

and member of the same household", the Supreme Court in Smith has 

made it quite clear that this position is incorrect. If 

plaintiff's position were correct, no child who has gone away to 

college or has entered the service could remain a resident of the 

parent's household. We have cited examples of numerous cases from 

other jurisdictions that clearly hold to the contrary. 
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This case prese~ts the classic situation to which the 

policy language under construction was intended to apply. Two 

family members of the same household who are living together each 

own an automobile. The purpose of the policy language is to 

exclude coverage of the vehicle for which State Farm has received 

no premium. If plaintiff's position is sustained, Mary could own 

ten uninsured automobiles and Anna would be entitled to coverage 

under State Farm's policy while driving any of those automobiles. 

Such a conclusion is not what was intended by the policy, nor would 

it be fair to State Farm to impose that ri~k upon it for which it 

had not been paid a premi~. 

This is not a case in which Anna has no coverage for 

liability for claims arising out of the accident in question. The 

Nationwide policy on the car she was driving provides her with 

liability coverage. Anna is seeking to obtain excess coverage from 

State Farm on those claims under a policy for which State Farm has 

been paid no premium for that risk. If this same accident had 

occurred before Mary and Anna left home to go to college, there 

would be no question that Anna would not be entit~ed to coverage 

under the State Farm policy. The fact that they were both college 

students at the time the accident occurred should not change the 

result. Accordingly, we respectfully request the Court to find 

that Anna and Mary were "residents of the same household" (their 
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mother's) at the time the.subject accident occurred and that Anna 

is not entitled to excess coverage under the State Farm policy. 

Henry M. Sackett, III 
Eleanor A~ Putnam Dunn 
Edmunds & Williams, P.C. 
P. 0. Box 958 
Lynchburg, VA 24505 

Respectfully submitted, 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY 

By ~lb~----/1)----:-, -~___;,.___;,.J.._xr_,~ __ 
Of Counsel 

I hereby certify that a copy of the foregoing Brief was 

mailed toR. Louis Harrison, Jr., Esquire, Attorney at Law, P. 0. 

Box 1008, Bedford, Virginia 24523-1008, counsel for the plaintiff, 

on this the b~ day of September, 1990. 
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RADFORD & WANDREI 
ATTORNEYS AT LAW 

P. 0. BOX 1ooe 

BEDFORD, VIRGINIA .24S23 

R. LOUIS HARRISON, JR. 
September 11, 1990 

Henry Sackett, Esquire 
Eleano:t. A. Putnam Dunn, Esquire 
Edmunds & Williams 
P. o. Box 958 
Lynchburg, Virginia 24505 

Doug Henson, Esquire 
P. o. Box 720 
105 Franklin Road, SW 
Roanoke, Virginia 24001 

RE: Anna A. Phelps 
v. 
State Farm Mutual Insurance Company 

Dear Henry, Eleanor and Doug: 

AREA CODE 703 

PHONE 586 ·3151 

I have set this case for trial on December 12, 1990 at 9:30 
a.m. in the Circuit Court of Bedford County. I hope to conclude 
our motion for summary judgment before that. 

I thank you for your attention in this matter. 

Yours very truly, 

• • • ·: •• .. : .. ~ ~.; ~ 0. ·: - , ........ :.~.·-· •• •• 

_ .... _... ·. ·.: . ,:' ... ;.-

R. Louis Harrison, Jr • 

RLHjrfkWI · ·_ .. ,.··_'·.-.·. 
- ..... •• ' .-~-:. I'" '.{ ·~.. •'"" 

cc: /Car6i.Biac~;- clerk 
Bedford County Circuit Court 

FILED IN THE CLERK·s OFFICE 

Th~vof ~·¢"· ,,s<:t:l 
TESTE:------,~---­

.l-~~~~~tf-~;--CJer!< 
~~~~~._LL~~,-o.c. 

'"' ;. 
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EDMUNDS & WILLIAMS 

B. C. BALDWIN, JR. 
ROBERT D. RICHARDS 
PAUL H. COFFEY. JR. 
KENNETH S. WHITE 
ROBERT C. WOOD, Dr 
HENRY N. SACKETT, m 
RAYNER V. SNEAD, JR. 
BERNARD C. BALDWIN, m 
WM. TRACEY SHAW 
R. EDWIN BURNETTE. JR. 
BEVIN R. ALEXANDERt.JR. 
PATRICIA R. BLACK 
WlLLIAK E. PHILLIPS 

ELBAMOil A. PUTNAK DUNN 
KEVIN L. CASH 

A PROFESSIONAL CORPORATION 

SUITE 400 

BOO MAIN STREET 

P.O. BOX OM 

LYNCHBURG. VIRGINIA 24505 

TEI.EPHONE(804)846·DOOO 

TELECOPIEH(804) 846 • 0337 

December 4, 1990 

Carol w. Black, Clerk 
Bedford County Circuit Court 
Main Street 
Bedford, Virginia 24523 

cJ. EASLEY BDNUHDS, JR. 
(1914·1977) 

SAXtJEL H. WILLIAKS 
( 1914·1970) 

Re: Anna L. Phelps v. State Farm Mutual Automobile 
Insurance Company 

Dear 1-trs . Black: 

I represent the defendant in the captioned case which is 
set for trial in the Circuit Court of Bedford county on December 
12, 1990. Please issue and deliver to the proper Sheriff for 
service a summons for each of the following individuals to testify 
on behalf of the defendant: . 

1. Mary Catherine Phelps 
Route 2, Box 170 
Goode, VA; and 

2. Marjorie Hunt Phelps 
Route 2, Box 170 
Goode, VA. 

I enclose the following check in the amount of $10.00, 
payable to the Sheriff of Bedford County, VA, to cover the cost of 
service. 

Very truly yours, 

ED~JNDS & WILLIAMS, P.C. 

By 

HMSIII: jete FILED IN THE CLERK'S OFFICE 

Enclosure Th~avotliCVrn bt;L 19g:) 
TESTE: ____________________ _ 

... 86 ~-----:::~~-------Clerk 
~J1f)CJ\ 0 Qqo"i D.C. 
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VIRGINIA: 

IN T.BE CIRCUIT COURT FOR THE COUNTY OF BEDFORD. 

ANNA L. PHELPS r 

v. 

S'l'A'l'E FARM MUTUAL ATJ'l'OMOBILE 
INSURANCE COMPANY 

***'* 

Plaintiff, 

Defendant. 

HOT.IQH TO DISMISS 

The defendant, State Far.m Mutual Automobile Insurance 

Company, by counsel, hereby moves this Court to dismiss this action 

for lack of subject matter jurisdiction and in support thereof 

states the followinq: 

1. Under the holding of the Vi~qinia Supreme Court in 

Erie Ins. Group v. Huahes, 6 VLR 2698 (June 8, 1990), there is no 

justicial)le qontrnversy where all of tho potentially adv~.t~.~ 

parties are not before the Court. 

justiciable controversy the Court 

jurisdiction. 

In the absence of such a 

lacks subject matter 

2. A number of necessary parties are not before the 

Court in this action, including Anna Featherstone and Jennifer 

Trevey, the potential claimants against Anna L. Phelps, and United 

87 



:l.G ~- ... ·-

Services Automobile Association, the underinsured. motorist carrier 

for Jenili.fer Trevey. · 

3. · In the absence of these necessary, adver5e parties, 

the.re is no -justiciable controversy and, therefore, no subject 

matter jurisdiction. 

WBBRBPORE, the defendant, State Far.m.Mutual Automo~ile 

Insurance Company, by counsel, he·reby mo"Tes this Court to dismiss 

this action for lack of subject matter jurisdiction. 

Henry M. Sackett, III 
Edmttnds & Williams, P.C. 
P. o. Box 958 
Lynchburg, VA 24505 

STATE FARM .MOTUAL AtrrOMOBILE 
INSURANCE COMPANY 

1 

By ·J~ NJ. ~~-li(i 
Of Counsel 

! hereby certify that a copy of·the foregoing Motion to 

Dismiss was transmitted to R. Louis Harrison, Jr.,. Esquire, 

Attorney for the plaintiff, by PAX MAIL (703) 586-1649, on this the 

llth day of December, 1990. 

Attorney for the defendant, 
State Far.m Mutual Automobile 

Insurance Company 
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TO: 

DATE: 

File 
Anna Phelps v. State Farm Mut. Auto. Ins. Co. 
December 11, 1990 

In a telephone conference call on Deeember 11, 1990, counsel 
of record and the Judge agreed that Mr. Sackett's motion tQdismiss 
should be granted. The case will not be dismissed on the merits, 
however. Mr. Harrison will draw the neeessary decree and the case 
will be set for trial at the January 1991 term if requested. 
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V!RGTI·TIA: I:! T:S CIRCUIT COtJRT OF T'.ciE com;TY OF 3EDFORD 

TO T.!E SHERIFF OF TEE COU!'ITY OF .SEDFCRD, 

OR .1\l!Y OT:~ AUT"~OR!ZED OFFICER: 

You are co~~r~ed to SQ~on 

-Mary Catherine Phelps 
Route 2 Box 170 
Goode, VA 24556 

to appear in the Circuit Court of the County of =ed:'ord., at it~ Courthouse 

in Eedfo::-d, Virgi..n.ia, on Wednesday , the 12th da:; of December 

19..2.£_, at 9:30 o'clock, a. ~., to testif~ i~ the ca~e of 

I: 
•. 

Anna L. Phelps vs State Farm Mutual Insurance In~. Co 
-----------------------------------

This subpoe!1.a ie issued. on applic:1.ticn of Henry M. Sackett III 
----------------------------

in the abcYe st:tled ca.~e. 

WI~,~ss, Carol w. ~l~ck, Cler~ of our said Co~t, at the Courthouse, 

the 6 th day o! --- ---------------
December 10 90 , a.."ld in the 215th .; ___ _ yea~ of 

__ c~a_r_o_l __ w __ . __ s_l=a~c_k _______________ , Clerk. 
i 

Fl~ iN THE CLERK'S OFFICE 

11-:ebavof ~ <fD 

TESTE: I 

19--

B'{: :t)tli..f q fua,ou.1 , Deputy Clerk 
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VIRGINIA: 
BOOK 58 PAGE643 

IN THE CIRCUIT COURT OF BEDFORD COUNTY , January 2, l991 

ANNA L. PHELPS, 

Plaintiff, 

v. ) ( 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

Defendant. 

ORDER GRANTING MOTION TO 
DISMISS 

Chancery File No. 89015473 

Came this day the parties upon the defendant's motion to 

dismiss for lack of subject matter jurisdiction and was argued by 

counsel. After a review of the motion and ~rgument of counsel, 

the court found that the holding of the Virginia Supreme Court in 

Erie Insurance Group v. Hughes 6 VLR 2698 (June 8, 1990), is 

applicable and the proper parties are not before this court and 

therefore this court lacks subject matter jurisdiction. 

Upon which holding, the plaintiff moved to continue the case 

until proper parties are added. This motion being without 

objection, 

It is therefore ORDERED that this case shall be continued 

and no further proceedings shall be had until the plaintiff joins 

the necessary claimants, to-wit, Anna Featherstone and Jennifer 

Trevey and their respective insurance carriers as partie~ to this 

action and leave is hereby granted to the plaintiff to do so. 

A copy of this order shall be mailed to both attorneys of 

record and this case shall continue on the docket. 

RADFORD Be WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

.24323 
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ENTERED this the '?-- day of ---

I ask for this: 

l~.M. ~4.'71"~ 
Henry:M; Sackett, III 

RADFORD & W.ANl)REI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24323 
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VIRGINIA: 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

ANNA L. PHELPS, 
GOVERNMENT EMPLOYEES INSURANCE COMPANY and 
ANNA FEATHERSTONE, 

v. ) ( 

Plaintiffs, 

AMENDED MOTION FOR 
DECLARATORY JUDGMENT 

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, 

JENNIFER TREVEY, and 
UNITED STATES AUTOMOBILE ASSOCIATION 
NATIONWIDE MUTUAL INSURANCE COMPANY 

Defendants. 

Comes now your plaintiffs and move for a declaratory 

judgment against the defendant, State Farm Mutual Automobile 

Insurance company, on the grounds as follows: 

(1) Anna L. Phelps is an individual who was involved in an 

automobile accident in Bedford County, Virginia, on June 10, 

1989. 

(2) state Farm Mutual Automobile Insurance Company is an 

insurance company licensed and doing business in the state of 

Virginia. 

(3) That Anna L. Phelps, the plaintiff, contracted for a 

policy of automobile insurance with state Farm Mutual Automobile 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24523 
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Insurance company and Policy No. A370-661-46-01 was issued to 

her. A copy of which is attached hereto as Exhibit "A". 

(4) That the policy was in good standing on June 10, 1989. 

(5) That after June 10, 1989, Anna L. Phelps properly 

reported her accident to the defendant, State Farm. 

(6) That by letter dated July 24, 1989, J. William 

Dinwiddie, Claims superintendent of the Tidewater, Virginia, 

Divisiorl for State Farm, denied coverage because the vehicle Ms. 

Phelps was driving did not qualify as a "non-owned, temporary 

substitute or newly acquired automobile under your policy 

A copy of the denial letter is attached he.reto as Exhibit 11B". 

" 

(7) At the time of the accident, your plaintiff was driving 

a 1988 2-door Nissan owned by Mary c. Phelps, her sister. 

(8) That at the time of the accident, Anna L. Phelps 

resided at 8319 Brookvale court, Springfield, Virginia 22153. 

(9) That at the time of the accident, Mary L. Phelps 

resided at 8319 Brookvale court, Springfield, Virginia 22153. 

(10) That a non-owned vehicle pursuant to the State Farm 

insurance policy means "an automobile or trailer not owned by or 

furnished for the regular use of either the named insured or any 

relative, other than a temporary substitute automobile". 

(11) That the State Farm automobile insurance policy 

provides coverage to non-owned automobiles as set out in Coverage 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24323 
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B of Part 1, Liability, of that policy. 

(12) That Anna L. Phelps did nat own the automobile involved 

in the accident • 

.,(13) That the automobile involved in the accident was not 

furnis~ed for the regular use of Anna L. Phelps. 

(14) That a relative, under the terms of the policy, means 

"a relative of the insured who is a resident of the same 

household". 

(15) That AnnaL. Phelps is a biological relative, i.e., 

sister, of Mary c. Phelps. 

(16) That Anna L. Phelps and_Mary c~ Ph~lps were not 

"residents of the same household" within the meaninq of that 

term. 

(17) That, therefore, the 1988 2-door Nissan was a non-owned 

automobile under the terms of the State Farm policy. 

(18) That the plaintiff, Government Employees Insurance 

company, is the liability and underinsured motorist carrier for 

Anna Featherstone, a possible claimant against Anna Phelps. 

(19) That the defendant, United Services Automobile 

Association is the liability and underinsured carrier for 

Jennifer Trevey, a possible claimant against Anna Phelps. 

(20) Nationwide Mutual Insurance Company is the liability 

carrier for Mary Phelps and may have an interest in the outcome 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24323 
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of this litigation. 

(21) That there is a justiciable controversy between the 

parties concerninq coveraqe on the State Farm Automobile 

Insurance police. 

WHEREFORE, your plaintiffs pray that this Court declare that 

the vehicle Anna L. Phelps was driving on June 10, 1989, was a 

non-owned automobile under the provisions of State Farm Mutual 

Automobile Insurance Policy No. AJ0-661-46-01, and for such other 

and further relief as the nature of this case may require. 

Respectfully submitted, 

ANNA ~HE~~%' 
By: L[_ ~ / '-----...:::":::=r-::::!~ 

Of Counsel 

R. Louis Harrison, Jr., p.q. 
RADFORD & WANDREI 
P.O. Box 1008 
Bedford, Virginia 24523 

CERTIFICATE 

I h.ereby certify that a true and exact copy of the foregoing 

Amended Motion for Declaratory Judgment was hereby mailed to 

Henry M. Sackett, III, Esquire, Edmunds &·williams, P.C.,P. o. 

Box 958, Lynchburg, Virginia 24505, this the 7 day of 

J<.,~*"f , 1991. L[;Li::-::~r.--....----

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDPORDt VIRGINIA 

24323 
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FAMILY 

~~//Vj~ #&dey 
COMBINATION FORM 

......... 
A State Farm 1\lutual Automobile Insurat1ce ComtJ(ltly 

HOME OFFICE/BLOOMINGTON, ILLINOIS 

The address of the RegiOI}al Office issuing this policy is shown at the bottom of the Declarations Page. 

Policy Fonn 9346F.8 

. · · Plaintiff's Exhibit . 
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-· -·· ·----- .. 

DECLARATIONS 

POUCY PERIOD: The policy period shall be as shown 
in the Declarations under "Policy Period" and for such 
succeeding periods of twelve months each thereafter as 
the required renewal premium is paid by the insured on 
or before the expiration of the current policy period. The 
policy period shall begin aad end at 12:01 A.M., 
standard time at the address of the named insured as 
stated herein. The premium shown is for the policy 
period indicated in the Declarations. 

COVERAGES, UMITS OF UABILITY, 
PREMIUMS: The insurance afforded is only with 
respect to such of the coverages as are indicated in the 
Declarations by specific ~remium charge or charges. 
The limit of the company s liability against each such 
coverage shall be as stated herein, subject to all terms of 
the policy having reference th.ereto!_ 

GARAGED: The owned automobile will be principally 
garaged in the declared town and state, unless otherwise 
stated in the exceptions. 

LOSS PAYEE: Any loss under Part III is payable as 
interest may appear to the named insured and the Loss 
Payee, if any, shown in the Declarations and this 
insurance as to such additional interest shall not be 
invalidated by any act or negligence of the mortgagor or 
owner, nor any change in the title or ownership, nor by 
any error, or inadvertence in the description of the 
automobile until after notice of termination of the policy 
shaD be given to the mortgage owner, conditional 
vendor, mortgagee or assignee stating when not less 
than 10 days thereafter such termination shall be 
effective; provided, the lien-holder shall notify the 
company within 10 days of any change of interest or 
ownership which shall come to the knowledge of said 
lien-holder and failure to do so will render this policy 
null and void. 

2 
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~-STA~E fA:RM MYTUAL AUTOMOBILE INSURANCE COMPANY 
::.. · · ·' • . . BLOOMIN4 ;roN, ILUNOIS. 
· '' A Mutual lnsunuu:e Compamy Hereia CaDecl The Compaay 

Agrees with. tb~ insJJr~ •. na~ed in the decl~rations 'made. a ·~~rt h.er~f, in consideration \Jf the. pay~ent of the 
p~em~um ~~~ in reli~~~ ~pan th~ statements sn t~e declarations and subject to~." ~f the term~ of th1s pohcy: 

PART 1-LIABILiTY 
: I • j "• 

COVERAGE A - BodiJy lajury Liability; 

COVERAGE 8 - Property Damage Liability. To pay 
on behalf of the insured all sums which tlle insured sltall . 
become legaily obligated 'to pay as damages beeause of: 

· A. bodily injury, sickn~s or disease, includin§ death 
resulting therefrom,·· hereinafter· ~lied bodily 
i .. jury", suStained by c\DY person; . · · · · · · · · 
B. injury to or de5tiia~9.n of ·property, including loss 
o( use t~~CQf, herein~{ter callect ''property 
dam~gc"; 

arising out of the ownership, maintenance or usc of the 
owned automobile or any non-owned automobile, and 
the company shall defend any· suit alleging such ~ily 
injury or property damage and seeking damages wh1ch 
arc payable under the.torms of this policy, even if any o{ 
the allegations of ~hi· suit .. arc groundless, falso or 
fraudulent; but . the CQmpany may make such 
investigation ~md sct~IIUUlt of any claim or suit as it 
deems expedient. . , , . · 
Supplementary. Paymeats. To pay, in addition to the· 
applicable limits of liab~li~y: 
(a) all expenses incurred by the company, all costs taxed 
against the insured in any such suit and all interest on 
the entire amount . of any judgment therein which 
accrues after entry of the judgment and before the 
company bas paid or tendered or deposited in court that 
part of the judgment which does not exceed the limit of 
the company's liability the~eon; · · 
(b) prcmiuJrut on appeal bonds required in any such sui~ 
premiums on bonds tq release attachments for an 
amount not in excess of the applica~le limit of liability 
of this policy~ and the ~t of bail bonds requir~ of !he 
insured because of aCCident or traffic law vaolauon 
arising out · of the usc' of an automobile insured 
hereunder, not to exceed $100 per bail bond, but without 
any obligation to apply for or furnish any such bonds; 
(c) expenses incurred by the insured for such immediate 
medical and surgical relief to others as shall be 
imperative at the t•me of a~ acc~dent jnvolving an 
automobile insured hereunder and not due to ~ar; 

(d) all reasonable expenses, other than loss of earnings, 
incurred by the insured at the company's request. · 
Persoas Insured. The foJiowing are insureds under Part 
t . 
(a) ~ith respect to the owned aut9mobilc, · 

( 1) the n;am~ ins~ed and any rcsi~ent of the same 
h~~h~~d. ... 
(2) any. other person using such automobile with the 
pcnnission of the named insured, provided his actual 
operation or (if he is not operating) his other actual 
use thereof is within dle scope of such permission, 
and · · · 
(3} any other person or organization but only with 
respeci to his or its liability because or acts or 
o~ssionsofan insured under (a)( I) or (2) abov!=; 

(b) with respect to a non-owned automobile, 
( 1) the named insured, · · 
(2) any relative, but only with respect to a private 
passenger automobile or trailer, 
provided his actual operation or (if he is not 
operating) the other actual use thereof is with the 
permission, or reasonably believed to be with the 
permission, of the owner and is within the scope of · 
such permission, and 
(;3) any other person or organization not owning or 
hiring the automobile, but only with respect to his or 
its liability because of acts or omissions of an insured 
under (b)(l) or (2) above. · 

The insurance affoided under Part I applies separately 
to each insured against whom claim is made or suit is 
brought, but the inclusion herein of more than one 
insured shall not operate to increase the limits of the 
company's liability. 
DefiDidons. Under Part I: 
"named iasurecl" means the individual named as named 
insured in the declarations and also includes his spouse, 
if a resident of the same household; 
"Insured" means a person or organization described 
under "Persons Insured";. · 
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"relatiYe" means a rela1iv~ of the naq1ed insured wq~ ~!-: ~ ~'(' JD~DS war. ~hc;thcr or qot. qcc:J~r~d, civif war, 
a resident of the same household; msurrccuon, rebellton or revolution, or any act or 
••owaeclautomobile" means · .. : .: ·-: ,: -~.~~i~on i~ciden~.t~anyof~he foregoing. 
(a) a private passenger. farm or utility automobile Exclusions. This policy docs not apply under Part 1: 
d~ribed in Lhas policy for wbich a spc~tic. premium . . . . . . ; . .. 
charge indicates that coverage is afforded . ~ ·:.. . . ·. . (a) tq ~ny automob.tle 'f!htle. used as a puphc or J~VPO', 

. . ' conveyance, but th1s excluston does not apply to the 1 
(b) a trader ownc:d by the named Insured, named j~ured with respect to bodily injury or propeny 
(c) a private passenger, farm or utility automobile damage "which results from the named insured's 
ow~~rship of )Yhich .is acqui~ed by the named insured occupancy of a n~~~owned ~utofll~~~~~ o~h.er ~~ef J~f 
dunng th~ pobcy pcrtod, provt4ed . . operator thereof; 

(1
00
) it replacc:a an ~wned a~:~~o~~bi~~ ~ detin~d ~~ (~). (b) to bodily injury or propeny damage caused· 

a ve, or . intentionally by or atthe direction of the insured; · : ... 
(2) the company insures all private passenger, farm · · · · ·· · • · · '' · · 
and utility au&omobiles owned by the named'iilsured (c) to injury, sic~css, disease, death or destrq~tion with 
on the date of such acquisition and the named respect to whicfi an insured ·under the policy is· also an 
insured notifies the company within 30 days·afterthe insured under a nuclear energy liability pqlicy issued J::»y 
date of such a«=9uisition of his election to make this Nuclear Energy Liability· Insurance; Association. 
and no other pobcy issued by:the company applicable Mutual Atomic Energy Liability Underwriters · or 
to h b.1 . • Nuclear Insurance· Association of Canada, or would be 

sue automo 1 e, or · an insured under any such policy but for its termination 
(d) a temporary substitute automobile; upop exhaustion ofjl$.limh ~fliability; 
"temponry substitute automobile" means any 
ainomobil~ or trailer, not owned by the named insured, 
while temporarily used with the permission of the owner 
as a substatute for the owned automobile or trailer when 
withdrawn from normal use because of its breakdown, 
repair, servicing, loss cr dcstrucdon; 
.. 111oa-owllt!d automobile,. means an automobile or trailer 
not owned by or furnished for the reguJilr use of either 
the named insured or any relative, other than a 
temporary substitut~ automobile; 
"priYate passenger automobUe~ means a four ·wheel 
private .passengc;r, SlBt~ion wagon or jeep type 
automobile; i• 

"f1trm automobile" means an automobile of the truck 
type with a load capacity of fifteen hundred pounds or 
less not waed for business or coppnercial purposes other 
thun farming; 
"u¢llity automobile" means an autQIIlobile, other than a. 
farm automobile, with a load .capacity of fifteen 
hundred pounds or less of the pick-up body, sedan 
deliyery or panel truck type not used for business or 
commercial purposes; 
"trailer" means a trailer designed for usc with a private 
passenger automobile, if not being used for business or 
commerc~al purposes 'with oth~:r than a private 
passenger, farm or utility automobile, or a farm wagon 
or farm implement while used with a farm automobile; 
"automobile business" means the business or occupation 
of selling, repairing, servicing, · storing or parking 
automobiles; 
"DH" of an automobile includes the loading and 
unloading thereof; 

<4) to ~ily injury or propcny damage arising out 9[. 
tJ,ie operatl~n of farm mactun!=ry;. · · · · . · • ·: 

(c) to bodily injury. to any employee of the insured 
arising qut of:.. and in the course of ( 1) domestic 
employment by the insured; if benefits theretor are in 
whole or in part either payable or required ·to be· 
provided under any workmen's compensation law, or (2) 
other employment by the insured; . ·: .; • 

(0 to bodily injury to any fellow 'employee of the insured 
injured in the course of his employment if. ~uch injury 
arises out of the use of an automobile in the business af 
his employer, but this exclusion does not apply to. the : 
named· insured with respect to injury sustained b.y .any 
such fellow employee; . =•.· .: •• 

(g) to an owned automobile while usc:d by any person 
while such person is employed or otherwise engaged in 
the automobile· business, but this exclusiorf docs not 
apply to the nam~ insured, a resident or the same 
household as the named insured, a partnership in which 
the named insured or such resident is a partner, or any 
panner, agent or '!mployce of the named insured, such 
resident or pan~ership; · · ' · · 

(h) to a non·owned automobile while maintained or us~ 
by an¥ person ~h~e such person i~ employeq . q~ 
otherwts~ ensaged In . . : ... 

( 1) the automobile business of the insured or of any ' 
other person or organization, ·.! · : '· 

(2) any other business or occupation of the insured, 
but this exclusion (h) (2) does not apply to a private 
passenger automobile operated or occupied by the 
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· nam~d insured or by his private chauifeur \lr 
domestic servant or a trailer used th~rewith or with 
an owned automobile; 

(i) to injury to or destruction of ( 1) property \lwned or 
transported by· the insured or (2) propeny rented to or in 
charge of the insured otli~r than· a residence or private 
garage; · · 
U) to the \lwnership, maintenance. operation. use. 
loading or unloading of an automobile ownership of 
which is acquired by the named insured during the 
policy period or any temporary substitute automobile 
therefor. if the named insured bas purchased other 
automobile liability insurance applicable to such 
automobile tor which a specific premium charge has 
beenmade. · 
f'Uiallcial Responsibility Laws. Whc:n this policy is 
cortified as proof of tinancial responsibility for the 
future under the provisions llf any motor vehicle 
financial responsibility law, such insurance as is 
at1orded by this policy for bodily injury liability llr for 
property damage. liability shall comply with the 
provisions of such law to the extent oi the coverage and 
limits of liability required by such Ia w. but in no ~vent in 
excess of the limits of liability stat~d in this policy. The 
insured agrees to reimburse the company for any 
payment made by the company which it would not have 
been \lbligated to make under the terms of this policy 
except for the agreement contained in this paragraph. 

Limirs of Liability. The limit" of bodily injury liabilit~l 
stated in the ciecJarations as applicable to ··~ch person:• 
i~. the limit oi the .company's liability for aU damages. 
including damages for care and loss of services. :1rising 
out of bodily injury sustained by one person :1s the re~uit 
of ·any one occurrence; the limit of :auch liability ~tated 
in the declarations as applicable to ueach occurrence'' 
is. subject to the above provision respecting each person. 
the total limit tJf the company's· liability ior aJJ .luch 
damages arising out of bodily injury sustain~d by. two or 
more persons as the result of any one occurrence. 

The limit of property damage liability )tated in the: 
declarations as app!icable to "c:ach occurrence:·• is the 
total limit of ~he \!Ompany's liability for aJI damagc:s 
arising out of injury to or destruction of ail property oi 
one or more persons or organizations, including the: loss 
of use thereat, as the result of any one occurrence. 

Other Insurance. If the insured has tJther insurance: 
against :1 loss covered by Part I llf this policy the 
company shall not be liable under this policy for .1 

greater proportion of such.loss than the appiicabh: limit 
of liabibty stated in the declarations bears to the total 
applicable limit of liability of all ·1alid and collectible 
insurance against such loss; provided. however. the 
insurance with respect to a temporary substitute 
automobile or non-owned automobile shall :,e c:xcess 
insuranc~ over any ~ther and collectible insurance. 

PART II- EXPENSES FOR MEDICAL SERVICES 

Caner:age C- Medical P:aymeots. To pay all reasonable 
expenses incurred within one year from the date of 
accident for necessary medical, surgical. X-ray and 
dental services, including prosthetic devices, and 
necessary ambulance, hospital, professional nursing and 
funeral services; 
Di\'isioa 1. To or for the nilmed insured and each relative 
who sustains bodily injury, sickness or disease. including 
death resulting therefrom, hereinafter ~Ued "bodily 
injury". caused by accidcn1, 
(u) while occupying the owned automobile, 
(b) while occupying a non-owned automobile. bu1 only if 
such person bas, or reasonably beHeve h~ has, the 
permission of the owner to use the automobile and the 
use is within the scope of such permission. or 
(c) through being struck by an automobile or by a trailer 
of any type; 
Di,i.sion l. To or for any other person who sustains 
bodily injury, caused by accident, willie IJCcupying 

(a) the owned automobile, while being used by the 
named insured. by any resident of the same household or 
by any other person with the permission llf the named 
insured; or 

(b) a non-owned automobile, if the bodily injury results 
from 

( 1) its operation or occupancy by the named insured 
or its operation on his behalf by his private chauffeur 
or domestic servant, or 

(2) its operation or occupancy by a relative, provided 
it is a private passenger a~t~mobile or trailer, 

but only if such operator or occupant has, or re:l$0nably 
believes he has, the permission of the owner to use the 
automobile and the use is within the scope of such 
permission. · 

Definitions. The detinitions under Part 1 apply to Part 
II, and under Part II: 
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·•occupying"' mc:ans in or upon on ~ntc:ring mto or alighting 
ti'om. . . .. ~ . 
Exdmioe;. This policy doc::s not apply under P.m II to 
bodily injury: · 

(a) sustained while: l.lCCUpying ( 1) an owned automobile 
while US&!d as a public or livery conveyance, or (2) any 
vehicle: while located tor use as a residence or premi~ 
(b) sustained by the: namt:d insured or a relative while: 
oa:upying ur through being struck by ( 1) a tann type tr&~etor 
or other c:quipmc:nt dt:signed for usc: principally atf public 
roads. while not upon public roads. or (2) a vehicle: opc:r.1tc:d 
on r.lilii or crc1wlc:r-treads; 
(c) sustainc:d by any pc:rson other than the named insured 
or a relative, 

( I ) \vhlle such person is occupying a non-owned 
automobile while used a.s a public or livery conveyance, 
or · 
l2) resulting trom the maintt:rwilCo: or usc: of J. 
non-owned automobile by such pc:rson while employed 
or olhc:rwise c:ngag~ in th~ ~utomobile busint:SS, or 
(3) resulting from the maintenance or use of a 
non-owned automobile by such person while employt:d 
or oth~ engaged in any other business or 
oo:upation, unless the bodily injury results trom the 
opc:rJ.tion or occupancy of a private passc:nger 

automobile by the namc=d lll~llf~ .Jr by iu:. pmate 
~.:hawfeur or Jom~tic Sc:rvant, l..lr ~Ji J. :.radc;r ~ 
rherewilh or with an ownc:d automobile; 

{U) Su:itained by any roon while: lS .!mploy..:c.i ;n :he 
automobile b~Wn~. i lhe .1ccdc:nt .~ c.>ut Jr" :.he: 
opc:r.1tion thereof and if bc:nerits thc:reror ;JCC: in whoie ur in: 
pan ~ither pay.1ble or requin=d to be: providc:d ~nder any 
workmen's compensalion law; 
(e) due to war. 

limit of Uability. The limit or liahdiry ti.Jr :m:tlicai paymc::nlS 
stu~ in lhe declarations as applicabic: io ·• .:;.tch pt:f':'lvn ·• is 
the linut of the company·stiabiiity tor ..ill cx~n~ mcurred 
by or l>D behalf of each person who .,uslalns bo<.iily :njury 
.lS the result of any one: accident. · 

Odler lmurunce. If there is uthc:r .J.Ulomubiic: :nc:ili~;a 
pa)lntmts insur.mce against a loss cov~rl!d by P~u1 ll vr" ttlb 
poli'-'Y the company shall not be liable undc:r this policy :iJr 
a greater proponion of such loss than the: applicable limn v~; 
liabilitv :itated in the declar.1tions ~r.; lo the: total 
applicable:. limit ot' iiability ur' l11I ''alid .md . ..:otlc:~.:ublc: 
automobile: medical payments insur.1nu:; pruvideti. 
howc:vc:r. the:· insur&lllCe wilh ~pc=ct to a cempor.uy 
subsntute automobile or non-own.:d automobile ~aU ~ 
ex~ iiThur..mce c.>ver any other valid and coilecnblc: 
automobile medical paymc:nts insur..mcc:. 

PART IU - PHYSIC.\L DAI\1AGE 

COVERAGE D - (1) Comprehmsive - E.Wuding 
Collision. (l) Per.iUIWJ ElfeciS. 

( 1) To pay tor loss caused other than by collision to the 
owned automobile: or to a non-owned automobile. For the 
purpose of this coverc1ge, breakage of glass and loss caused 
by mi~ilc:s. falling objc:c~ tire, theft or lan:c:ny, c:xplosion. 
c:arthquakc:. windstonn. hail. wat&!r. tlood malicious 
miSI.:hief or v-6llldalism, riot or civil commotion. or "'-oUiding 
wilh a bird or animaL shall not be: dt:emed to be: loss caused 
bycolli~ion. 

(2) To pay tbr loss caUSC!d by lire 1.>r lighmin!J to robes. 
wc:-J.Cing apparel and other personal. ~:tfects which are the 
propc:rty of the named insured or a relative. while such 
c:tTc:cts are in or upon the ownc:d automobile. 

DF.Dl:CTIBLE COMPREHL"'SIVE COVERAGE. To 
pay Jny loss payable under cover.1ge D but it is agret:d that 
lhe deductible amount. as shown on tht: dt:elar.uions page 
by the: nwnbt:r ~ide D. shaU be: deducted from the: amount 
uf ~ach lo~ a~ to c:-.u.:h automobile. uthc:r than loss by (a) lire 
or lighming.(b) smoke c.>r smudge Jut: to ;J sudden. unusual 
;.tnd taulry opc:r.1t1on of ;.tny tixt:d heating c:quipment 

. ~1'\i~o:ing the premi.~ in whi~.:h the automobile: IS located. or 
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(CJ lhc: !ltl"'.mding. sinking. bummg • .:ollbiun ur ... ll:rJtlmc:m vr" 
any ~onveyancc: in or upon which th~ automobile is bc:mg 
trc1n~poned. 

u· the: policy affords insur.mce with resp:ct to tht: ~~on 
cover.1gc:. breakage of gla!,s \!UUSc:d by coili:;ion may, if the: 
insured so elects. be: m:ulc:ti ~ cuvt:n:d th~rc:undc:r. ~ubj~l 
to the term~ thc:reor: inst&::ld of under the ~.:oQlprehc:n::.ivc: 
coverage. 

COVERAGE G - Col.lbiun. To pay ti:>r lc.>~ ..:aused b~ 
collision to the ~wned automobile: or to a non'"\Jwnc:d 
awomobile but only tbr the: amount ot' c:-.u.:h :)uch loss in 
excess oi the deductible amount sta~ in the declar.1tions 
as applicable hereto. 

CO\'ER.-\GE H - Tuwing and Lo.Wur C~ To pay tiJr 
towme .md labor costs n~itatc:U bv the: cli~olc:mc:nt vi 
tht: l..lwn~ automobile or of ;.tnv nun~>wnc:d automobuc:. 
provid~ th~ labor is pert"onnc:t.i at the: plar.:t: of dbablc:fTlCnl. 

Suppkm~ntary Payments. ln o.~.ddition to the applicable: iimu 
or liabllit)': 
1a1 to rezmburse the: msurc:d !or tr • .m:,ponanon t:xpc:n:,.c:s 
incurred Junng rhc: penocl ~ummc:ncing ~ hours alter a 
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theft covered by this policy of the entire automobile baa 
been reported to .the .companY. and the ~lice, .'an~ 
terminating when the automobdc is. rcturnCd to· usc or 
the company pays .for the .loss;. provided that the 
company shall not· be· obligatccl to ·PlY. aggregat~. 
expenses in excess of $10 per: daY. or. ~taling more than 
$300;. -· . . :.; . 
(b) to pay general average· and salvage charges for· 
which the· insured becomes legally liable, as to the 
automobile being transported. 
Deflnitioas. The definition$ of ••named j~urcd", 
"relative", "temporary subStitut~ automobile", -~'.frivatc 
passenger automobile", "farm· automobile";· utility 
automobile" "automobile business" .. war" and 
"owned autcimobile" in Part I apply to Part Iii, but 
••owned. automobile" ~oes not include, under Part III, 
(I) a trailer owned by the named insured on 'the 
cff~ciive date of this pohcy and not described her~in, or 
(2) ·a trailer ownership of which is acquired during th~ 
policy period unless the company' insures all private 
pasSenger; farm and utility automobiles and trailers 
owned by the named insured on the dateof such 
acquisition and the named insured notifies the company 
within 30 days after the date of such acquisitio~ of his 
election to make this and no other policy issued by the 
co~pany applicable to such trailer. ·. · · 
"lasured" means. · · · . . -·· . : .. . •;. 

(a) with respect ~o an owned automobile, 
(I) the named insured, and 
(2) any person or organization (other than a person 
or organization employed or otherwise engaged in 
the-automobile business or as a carrier or other bailee 
for hire) maintaining, using or having custody of said 

· automobile with the permission of the named insured 
and within the scope of such permission; 

(b) ·wiili'res~ to a iion-owned automobile, the named 
insurCd and any relative while using such automobile, 
provided hiS actual operation or (if be is not opez:ating) 
the pthcr actual usc. thereof is with the permiSSion, or 
reasonably believed to be with the permission, of tho 
owner and is within the scope of such ~ion; .... 
"noa-awnecl automobUe" means a private passenger 
aulOmobilc or trailer not owned by or furnished for tho 
regular usc of either the named insured or any relative. 
other than a temporary substitute automobile, while 
said alltomobile. or trailer is in the possession or custody 
of the insured or is being operated by him; .. : : . . . ! : • • 
"loss" means direct· and accidental loss of or damage to 
(a) the·automobilc, including its equipment, or (b) other 
insured property; · , . ct · : 

I 

.. : 

•.. J 
I •.• .:: 

"coUisioa~' means collision of an automobile coverccl b~. 
this policy with another o6ject or with a vehicle to wbi~ 
it-il attached or by upsct.of such aqtomobile; . . :, 
"tnilerll' means a trailer designed for usc with a private· 
passe.nger automobile, if not being used for business or 
commercial purposes with other than a private 
passenger, farm or utility automobile, and if not a home, 
office, store, display or passenger trailer. ! ·.-j; 

Exclusioas. This policy does not apply under Part Ill: 
(a) to any automobile while used as a public or livery 

. convFyancc;- · · · · ' .. 
' .. :· .. : 
(b) to loss due to war; 

(c) to loss to a non-owned automobile arising out of its 
usc by the insured while he is employed or otherwise 
engaged in the automobile busines$; . . 
(d) to loss to a private passenger, farm or utility 
automobile or trailer owned by the named insured and 
riot described in this policy or to any·· temporary 
substitute automobile therefor, if the insured· bas other 
v~i4 and collectible. ~nsurance agains~ such I~; · · 
(c) to damage which is due and corJined to wear and 
tear, freezing, mechanical or elecuical breakdown or 
failure, unless such damage results from a theft covered 
by: this policy; .; . :': ... ·' . . . 1 ., 

(O.if; tires, unl~ wnagea by fire, malicious mischief 
or vandalism, or stolen 'or imless the loss be coinciden~. 
with !lDd from ·the sa~c ca~e as other loss CQVercd by 
this'poliey; • • . ·· : -:a_~ .. ' .u;: .. : · • • ·'•, •. 

(g) to I~ due to radioactive co~ta~tion; 
: ' .- ~ .. ;... - . . 

(h) under coverage G, to.brca.blge of glass if insurance 
with respect to such brcabge is otherwise afforded; ; 

o1 ° 0 
• 'I 0 ' 

0 
• o ' 

(i) · to loss· of or· damage to any device or instrument 
designed for the recording, reproduction, or recording 
and reproduction of so~d unless such device or 
instrument is permanently installed in the automobile; 
(j) to loss of or damage to any tape, wi~ record disc or 
other medium for usc with any device or instrument 
designed for the recording~ reproducuon. ~ r~rdinf 
and reproduction of sound: :. ·'; . , :. · . . · 
Limit ol LiabiQty. The limit of the company's liability 
for lass shall not exceed· the actual cash value of the 
property, or if the loss is of a· part thereof the actual cash 
value of such pan, at time of loss, nor what it would then 
cost to repair or replace the property or such" pan 
thereof with other of like kind and quality, nor, with 
respect to an owncd·autoinobile described in this policy, 
the applicable ··!~~it. of liability stated in the 
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Jc:ciarations: provided. however, the limit of the 
~.X>mpany:s liability {a) for loss to personal effects 
lrising out of any one occurrence is SIOO, and (b) for 
loss to any trailer not owned by the named insured is 
$500. . 

Other IJUunanc:e. If the in:iured has other insurance 
against a loss ~:avered by Part III of this policy! the 

~mpany shaJl not be liable under this policy for a 
greater proportion of such loss than the applicable limit: 
of liability of this policy bears to the total applicable 
limit oi liability of all valid and collectible insurance 
against such loss; provided, however, the insurance with 
respect to a temporary substitute automobile or non­
owned automobile shall be excess in~urance over any. 
other valid and collectible; insurance. . 

PART IV- AUTOMOBILE DEATH INDEMNITY, TOTAL DISABIUTY 
COVERAGE AND SPECFIC DISABIUTY BENEFITS 

INSt;RJNG AGREEMENTS 
1. COVERAGES 
DiYision 1 - Deacb Indemnity 
To pay the principal sum stated in the exceptions in the 
event of the death of the insured which shall result 
directly and independently· of all other causes ·from 
bodily injury caused by accident and sustained by the 
insured while in or upon. or while entering into or 
alighting from, or through being struck by, an 
automobile, provided the death shall occur ( 1) within 
ninety days after the date of the accident, or (2) within 
tifty-two weeks after the: date of the accident and during 
a period of ~ntinuous total disability of the insured for 
which weekly indemnity is payable under the total 
disability coverage. 
DiYision l- (at Dismemberment and Loss gf Sight 

Benefits · 
tb) Fractures aaad Dislocalioos Benefits 

To pay the highest applicable amount stated in the 
following Tables for loss as enumerated therein, in the 
event oi bodily injury, caused by accident aad sustained 
by the insured while in or upon, or while entering.in~oor 
alighting from, or through being struck by, an 
automobile, provided loss under Table I be sustained by 
the insured within ninety days from such accident. 
As respects any insured, ( 1) any amount for which· tlic 
company is obligated or bas made payment under 
Division 2 shall apply in reduction of any amount for 
which the company IS obligated under Division 1; 
(2) payment of the principal sum shall terminate all 
obligation of tl}e company under coverageS. 

TABLE~------------------------

Jf applicable If applicable 
principal principal 

sum IS sum IS 
For Lass of $5,000.00 S 10,000.00 

Bath Hands or Both Feet or 
Sight of Bath Eyes S5,000.00 SIO,OOO.OO 

One Hand and One Foot 5,000.00 10.000.00 
Either Hand or Foot and 

Sight of One Eye 5,000.00 10,000.00 
Either Hand or Foot· 2,500.00 5,000.00 
Sight of One Eye · 1,750.00 3,500.0Q 
Thumb and Index Finger of 

Either Hand 1,250.00 2,500.00' 

''loss" shall mean with regard to hands and fc:et, actual 
severance through or above . wrist or ankle joints; with 
regard to eyes, entire and irrecoverable loss of sight; 
with regard to thumb and index finger, actual severance 
through or above metacarpophalangeal joints. . 

TABLE I 

lf applicable If applicable 
principal princi~al 

sumas sumas 
For fracture of Bones: $5,000.00 $10,000.00 

'· 
Skull (except bones of face or 

nose) $175.00 SJSO.OO 
Thigh 150.00 300.00 
Arm. between elbow and 

shoulder 150.00 300.00 
Pelvis'(except coccyx) 
Vertebra or Vertebrae 

125.00 : 250.00 

(except coccyx and 
vertebral processes) 125.00 250.00 

Shoulder Blade · 100.00 200.00 
Leg 100.00 200.00 
Knee~ap 100.00 2oo.oo· 
Collar Bone 75.00 150.00 
Forearm. between wrist and 

elbow 75.00 150.00 
Foot(excepttoes) 62.50 125.00 
Hand (except tingc:rs) 62.50 125.00 
Sternum 50.00 100.00 
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Lower Jaw (except alveolar 
process) 4 • •• ·: '. :, 

' . . : ! . . persons so designated for each such . coverage in the .. 
31.50. :. · · ·75.00.: • exceptions. i i .. :. .;, .... 

One or more riba, fingers or 
toes 

·; 3 •. Automobile· defined. With respect to t~ insurance t 
25.00 50.00 the word "automobile" means a land motor vehicle or : 

. •··: . ·:· ... 

Bones of face or nose 
Coccyx or Vertebral: 

~'.·.~ ·, • : · 50.00 trailer ncn operated QD raila.or crawler treads, but docs 
25.00 ... : .. 50.00·. DQtJDCcm: {1) a f~ type ~f~Cto.r or ~t~ct ~~P.m~~t Proc:csscs 

Far Compl~tc; Disl9Qltipns: 
HipJoint • 
Knee Joint (except patella) 
Bone or Bones of Foot 

$150.00 
15.00 

des~gn~ for ~. pr.J~Cl~lly off public roa~ !=~Pt 
wha~e ~'!luallr, u~ .Pub!JF r~ds, or (2) ~ ~d motor 

$300.00 .. veJu~!o orl!'dailer ~b,jl~ loCahi.J~(9.~ USC~ a ~·~!=D~e ~·, 
150~00 pr~~~ not~~¥~ .. c.~.,·,. . . 

(except toes) 
Ankle Joint · 
WHstJoint 
Elbow Joint 
Shoulder Joint 

75.00 
75.00 
62.50 
50.00 
37.50 

4. PoUqr Period, Territory~ This insurance applies only . 
to accidents which oc:cur during th~ policy period within. : 

· · the United . States: ! of America, · ; i~ ·territories or ; 
possessions, or Canada. . ::; . . .. : .. 

150.00 
"150.00 

125.00• 
100.00 . 
75.0(t' 

Bone or Bones of Hand 
·cex~pt flngers) 

Collar Bone · · · 
One or more fingers or toes 
For Loss by Removal: 

25.00 
25~00 
12:so 

50.00 
50.00 
25.00' 

EXCLUSIONS. Tbis ins11rana: docs not apply: 
(a) to bodily injury·o~ death sustaincd·in the·course of 
his occupation b)t any person while engaged ( 1.) in 4uties . 
incident to; the opcrauon,:lo.,diAg or. unloading of, or as 
an assistant : on, a · pubijc:. 4~ -~liVery conveyance or 
commercial automobile, or (2) in duties incidenHe the 

Of one or more entire toes 
or one or more fingers (at 

$100.00 
repair or servicing of automobiles; 

$200.00 ~ · (b) to loss caused by or resulting from disease except pus 

150
.
00 

forming infection which shall occur through bodily 
injury to which this insUrance applies; least one entire phalanx) 

For a Hospital-confining 
Injury, except as an .: 
Qutpatient: 

75.00. 

$50.00 
• ! I • 

COVERAGE T - Total DlsabiHty - Maximum 100 
Weeks. To pay weekly indemnity at the rate statcd·in • 
the exceptions for the period of continuous total 
diSability of the- insured which shall result directly and· 
independently of ·all other causes· from bodily injury 
caused by accident and sustained by the insured while in 
or· upon or w~ile entering ·into or alighting from,· or 
through being· struck ~y, an'.automobile,· provide4 (1) . 
such disat;ility shall commence within· twenty days after.: 
the date of the acciden~ and (2) ·any disability· during : 
the rriod of fifty-two weeks from itS commencement . 
shaJ be deemed total disability only if it shall 
continuously prevent the insufcd fro~ pciforming evenr · 
duty pertaining to his occupation, and•(3J any:disability 1 

after said fifty-two weeks shall bti =. ~eemcd' total · 
disability only if ·it shall continuously p~ent · the · 
insured from engaging in any occupation or employment 
for wage or profit and ( 4 )'the weekly indemnity for tOtal 
disa~ility as:~~~~~ ~ereinabove shall in no event 
extend bcyon a penod of 200 consecut1ve· \yeeks from 
the: date of commencement ·or disability ·as providc4 
above. · · •· : .. · .; .. '·· 
l. Definition of Insured: With respect to coverages ·s and· 
T,.JPe ~qualified word "insurc4" meaiJS t~~ per~~g q~ 

.(~) t~~ulF.~~~. ~~or. in!a~~. ~ \~~ny attempt thereat; 
(d) to injury or death due to war, whether or not 
declared, civil wac, insurrection, rebellion OJ";rcvolution, . 
or. to . any: act· or condition• incident to any of. the 
foregoing. ·:·· .... :: · : · . ·. · : . •·•·· 
CONDITIONS. . . . I 

1~; Pol1q; ProYisioas. Non~ ·or the insuring agreements, 
exclusions or other provisions of Parts I, II and III' of the 
policy or conditions of the policy shall apply . to the 
Insurance afforded &y thiS Pan IV. excep~ the conditions • 
"Notice~', "Action Against , Cooiriany · (Medical 
PaymentS)", ~CJ!angcs .. , ·~Assigrim~nt"~-"C~na:latiozt~'. 
and "Dc;c:birations,.~ : .. . . ·: ·· · · · T • · • • · 

i"NoJ~ of Claim. When loss covered he~~ndcr occurs, 
written notice. thereof shall be given by or on behalf of 
the insured or the beneficiary. to the company or any of 
its authorized agents as soon as practicable. · 
3. froof of Claim; Medical Reports. As soon as 
practicable, the injured person, or the beneficiary in the 
event ·or death, or someone on his behalf, shall give to the 
company written proof of claim, under oath if required; 
arid shall after each request from the company execute: 
authori~tion to enable t~e company tq obtain medical 
reports and copies of records. · ·· · = 

Proof ·of claim shali be made upon forms furnished by 
t~~ CQffiP~Y ·u~.les~ t~~ ¢mp,any · ~~~11. ~vc: fail~ t~ 

·•· . .; ! •.• 
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furnish. such farms within 1ifteen days t.~.iter receiving 
notice of claim. 
The injured person shaH ::.ubmit to physicaJ ~xamination 
by physicians selected by the company when :tnd as 
often as the c:ompany may reasonably require. 
4. Payment uf Deacb fndemnity; Aucopsy - DiYision 1 
of Coyerage S. If the decedent insured be survived by a 
spouse who was a resident of the same household at the 
time of the accident, indemnity for death is payable to 
such spouse; athc:rwis~. if the decedent !nsured was a 
minor. indemnity for death is payable to Jny parent 
thc::reof who was a resident \Ji the same: household at the 
time of the accident: otherwise indemnity for death is 
payable to the decedent insured's estate. 
The company shall have the dght and tlpportunity to. 
make an autopsy where it is not forbidden by taw. 
S. P.aymenl of Indemnity - CoYerage T. Weekly 
Indemnity· for· total disability is payable to the insured 
who is . di~abled. Subject ~o proof of .;!aim. accrued 

weekly indemnity is payable every four weeks and aD)!..: 
baiancc at te~m~nation of the disability period for whi~~ · 
the company 1s hable. .. . .11 • · 

6. Beneliciary - Diwisioo I uf Cu•erage S. Consent of 
beneliciary is not requisite to cancelation, a.ssignmcnl, · 
~hange oi benericiary, or any other change in the poli~Y: 

7. Dea1b of :\lamed l.wured. If the named insured dies, 
any insurance afforded under this Part IV with respect. 
to any .surviving insured .lhall be continued while the 
policy is in effect. 

8. Other l.wuranc:e. If any insured under this Part lV 
also is an insured under other coverage of the same· kind, 
issued by the company, any payment for loss under such 
other coverage shall serve to reduce, to the extent of 
such payment, the company's obligation under this Part 
IV as respects any loss to such insured. and the cam.pany · 
will return the premium paid for such duplication of"~ 
insurance hereunder. · .·. · ~.; 

CONDITIONS 

CoJnditions J, ~ J and 15 through 17 apply to all Parts. 

C.lnditions 1,.2, 14 and -4 through l~.lpply only to the Parts noted thereunder. 

1. Potic:y Period. Terrilory t P:arts L II ;aad Ill). This 
policy applies tlniy to accidents, occurrences and loss 
during the policy period while the automobile is within .. 
the United States of America, its territories or· 
possessions, ~r C.1nada, .Jr is being transported between 
ports thereof. 

l. Premium (Parts I, (( and 111). If the named insured 
disposes of, acquires ownership of, or replaces a private 
passenger. farm or utility automobile or. with respect to 
Part Ill, a trailer, any premium adjustment necessary 
shall be made as of the date of such change in 
accordance with the manuals in use by the company. 
The named insured shall. upon request, furnish 
rea:;onable proof of the number of ~uch automobiles or 
trailers and a description thereof. 

3. Notice. In the event of an accident, occurrence or loss. 
written notice containing particulars .;uificient to 
identify the insured and .llso reasonably obtainable 
information with respect to the time, place and 
circumstanc~ thereof, Jnd the names and addresses of 
the: injured and of available witn~ses, .;hall be given by 
or for the insured to the company llr any of its 
authorized agents as soon as practicable. ln the event of 
theft the insured shall also promptly notify the police. If 
claim is made or suit is brought against the insured, he 

shaJl immediately forward to the .:ompany c:very 
demand, not~ce, .summons or other proCC!IS received by 
hi~ or nis. rcpr~e~.t~~ive. · · · · · 

-1. Two or ~ore Automobiles (Parts I, II and un. When 
two or more automobiles arc insured hereunder, 'the 
terms of this policy shall apply separately to each, but aii 
automobile and a trailer attached thereto shall be held 
to be one automobile as res·pects limits llf liability undc:r 
Part I of this policy, and separate automc.biles under 
Pan III of this policy, including any deductible 
provisions applicable thereto. · · 

S •• Uiisraoc:e and Cooperatioa of tiM! Insured (Pans I and 
Ill). The insured shall cooperate- with the company and, 
upon the company's request, assist in making 
settlements, in the conduct of suits and in enforcing any 
right of contribution or indemnity against any persoq ot 
organization who may be liable to the insured because of 
bodily injury, property damage or loss with respect to 
which insurance; is afforded under this jwlicy; and the 
insured shall attend hearings and trials and· assist in 
securing and giving evidence and obtaining the 
attendance of witnesses. The failure or refusal of the . 
insured to c:Ooperatc with or assist the company which 
prejudices tbe company's defense of ln action for· 
damage~ arising out of the opc:rarion llr use of an 
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automobile. shall constitute non-compliance with tho . 
requirements of the policy that the insured shall­
coop:rato··with and assist the company.· The insured 
shaJr not, ciccpt ·at . his -own cos~ voluntarily make any 
payment assume any obligation or incur any expense 
other· than· for such immediate medical and surgical 
relief to other.s as· shall be imperative at. the time of 
accident. . ; :. · · =. 

6.. Acdoa Apillst Company .(Part 1). No action shall lie 
against· the company· unless; as -a condition precedent· 
thereto, tho insured shall have fully complied with aU 
the terms of this policy, nor until the· amount of the 
insured's obligation to pay shall have been finally · 
determined ci~her by judgment a gains~ the i~urcd after · 
actual tri~~ or by written agreement of the 1nsured, th~ 
claimant ancl J)le company. . 
Any person or organization or the legal representative 
thereof who has secured such- judgment or written 
agreement shall thereafter be entitled to recover under · 
this policy to the extent of the insurance afforded by thia 
policy. No person or organization shall have any right 
under this policy to join the company as a party to any 
action agasnst the insured to determine the insured's 
liability,. nor shall the company be impleaded· by tho 
insured or his legal representative. Bankruptcy or 
insolvency of the insured or of the insured's estate shall 
not relieve the company of any of its obligations · 
hereunder.·· 
(Parts II, m aad IV). No action shall lie against the 
company unless, as a condition precedent thereto, there 
shall have been full compliance with all the terms of this 
policy nor, under Part Ill, until thirty days after proof of 
loss IS filed and the amount of loss is determined as 
prov~ded in ~l\is po~i':l' ~ . 

7. Medical Reports; Proof aod Payment or Claim (Part 
II). As soon as.practicable the injured person or someone 
on his behalf shall give to the company written proof of 
claim, under Oath • if required, and shall. after each 
request from the company, execute authorization to 
enable the company to obtam medical reports and CO(lies 
of records.· The· injured person shall submit to phystcal 
examination by physicians selected by the company 
when and as often as the company may reasonably 
require. . 
T~c company may pay the injured person or any person 
or organization rendering the services and such payment 
shall reduce the amount payable hereunder for such 
injury. Payment hereunder shall not constitute an 
admission of liability of any person or, except 
her~~nder, of the ·company. 

8. lmured's Dudes ia EYeat or Loss (Part W). In the . 
event ofloss the insured shall: • · . · :; : r;. ~n 

(a) protect the automobile, whether or not the loss is · 
covered by this policy, and any further loss due to the 

. ipsured's failure to protect shall not be recoverable 
~~:nder this policy; reasonable expenses incurred in 

. affording such protection ~hall be: deemed incurred 
~t the ~mpany's request; . . · 
(b) tile with the company, within 91 days after loss, 
his sworn proof of lass in such form and including 
such information as the company may reasonably 
require and shall, upon the company's request, 
exhibit the damaged property and submll to 
examination under oath. 

. I ' • • I. 

9. Appraisal (Part 01). lf the insured and the company 
fail to agree as to the amount of loss, either may. within 
60 days after proof of loss is filed, demand an appraisal 
of the·toss. In such event the· insured and the company 
shall each select a cOmpetent appraiser, and the 
appraisers shall select a. competent and disinterested . 
umpire. The appraisers shall state separately the. actual 
cash value and the amount of loss and failing to agree 
shall submit their differences to the umpire. An award 
in writing of any two shall determine the amount of loss. 
The insured and the company shall each pay his chosen 
appraiser and shall bear equally the other expenses of .. 
the appraisal and umpire. . 
The company shall not be held to have waived any of its 
rights by any act· relating to appraisal. ' 
10. Payment or Loss (Part 01). The company may pay _ 
for the loss in money; or may repair or replace the · 
-damaged or stolen property; or may. at any time before 
the loss is paid or the property is so replaced, at its 
expense return any ·stolen property to the named 
insured, or at its option to the address shown in the 
declarations, with payment for any resultant ~mage · 
thereto; or may take all or such part of the property at 
the agreed or appraised value but thera shall be no 
abandonment to the company. The company may settle 
any claim for loss either with the insured or the owner of 
the property. : · ' ' 
11. No Benefit to Bailee (Part ~ The insurance · 
afforded by this policy shall not inure directly or 
indirectly to the benefit of any carrier or other bailee for 
hire liable for loss to the automobile. .. : .. 
12. Subrogation (Parts I. and Ill~ In the event of any 
payment under this ·policy, the company shall be 
subrogated to all the insured's rights of recovery 
therefor against any person or organization and the 
insured shall execute and deliver instruments · and 
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papers and do whatever ~:l~c: is nc:cc:ssary to sc:curc: such 
rights. The insured shall do nothing after loss to 
pr«?j_ud_~ce such rights. 

13. Changes. Notice to any agent · or knowledge: 
possessed by any agent or by any other. person shall not 
effect a waiver or a change in any pan of this policy or 
c:stop the company from asserting any right under the 
terms of this policy; nor shaH the terms of this policy be 
waived or changed, exc;ept by ~ndorsement issued to 
form a part of this policy, signed by an executive officer 
of the company. 

14. Limit of Liability - Coverage H. The ~ompany's 
liability shall not exceed S25 .00 for each disablement. 

IS. ~ignment. Asiignmc:nt of interest under this policy 
shall not bind the company until its consent is endorsed 
hereon; if, however. the insured named as named 
insured in the declarations, llr his spouse if a resident of 
the same household, shall die. this policy shall cover ( 1) 
the survivor as named iru;ured, (2) his legal 
representative as named insured but only while acting 
within the scope of his duties as such. (3) any person 
having proper temporary cusLody of an owned 
automobile, as an insured. until the appointment and 
quaLification of such legal representative, and ( 4) under 
division 1 of Part II any person who was a relative at the 
time of such death. 

16 •. CanceUauion. This. policy may be: ~ancc1c:li oy the: . 
insured named as named insured in the declarations by 
mailing to the .:ompany written notice stating when 
thercaiter the cancellation shaH be effective:. This poiicy : .. 
may be canceled by. the company by mailing to the: 
insured named as named insured in the declaration:~ at 
the ~ddress shown in this policy written :toticc staung 
when not less than ten days days thereafter such 
cancelation shaH be effective. The maHing of notice as 
aforesaid shall be sufficient proof oi notice. The 
effective date and hour of ~ancc:lation :itatc:d in the 
notice shail become the end oi the poticy pertod. . 
Deiivery of such written notice either by ~uch in:iurcd ur 
by the company shall be equivalent to mailing. 
If such insured cancels. =rned oremium ;hall be 
computed in :1ccordance with the CUstomary shan rate 
table and procedure. If the company cancels. earned 
premium shail be computed pro rata. Premium 
adjustment may. be made c:ither at the time ~ancelation 
is effected or as soon as practicable c1fter canc:ciation 
becomes er1ective, but payment or tender oJi unearned 
premium is not a condition of cancellation. . 

17., Declaradoll!i. By acceptance of this policy, :tlc 
insured named as named insured in :he dc:c1arations 
agrees that the statements in the declarations arc his 
agreements ami representations, that this poli~y tS 
issued in reliance upon the truth oi such representations 
and that this policy embodies ail agreements ~:Osting 
between himself and the company or :1ny \Jf its ag~tS 
relating to this insurance. · 

MUTUAL CONDITIONS 

1. Muruals- Membership and Voting Notice. The first 
insured named in the declarations is notified that by 
virtue of this policy he is a member of the: State Farm 
Mutual Automqbile Insurance Company of 
Bloomington, Illinois, and while this policy is in force is 
entitled to voti: at aU meetings of members and to share 
in the: -=arnings and savings of the company in 
accordance with the dividends declared by the: Board of 
Directors on this and like policies. 

. . 

l. No Conlingent LhlbiUty. This policy is non-c1sscssabJc. 
J. Annual Meedng. The annual meeting of the mc:mb~rs 
of the company shall be held ~t its home office· at 
Bloomington, Illinois, on the second Monday of June at 
the hour of 10:00 A.M., unJess the Board ~Jf Directors 
shan elect to change the time and pJace of such meeting~ 
in which case, but not atherwise, due notice shall be 
mailed each member at the address disclosed in Lhis 
policy at lc:aSt ten (I 0) ~ys prior thereto. 

In Witness Whereof, the State Farm Mutual Automobile Insurance C~mpany has caused this policy to be signed by 
its President and Secretary at Bloomington. Illinois. · 

~/~ 
SECRETARY 
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Note: The following endorsement applieS when the c:mdorsement nwnber appears on the dc:lar.uions page. 

6460.2 VIRGINIA AUTOMOBILE INSURANCE P.LAN . . . :·· . . . . . ·· ;. . . 
It is undersrood and agreed that in the c=vent of cancellation of this poJk.-y by either insured or the company. the c=amed 
premiwn caJculated in aa:ordance with the canceUation condition of the policy. shall be subject to a minimwn of $25.00 as 
provided in Sc:ction 18 of the Virginia Au~mobile Insurance Plan. 

. ••. J • 

I. I 

Note: The following endorsement applies when the endorsement nwnber appears on tfu: dcclarcltions page. 
... ,·: ... ; ' . . ·, 

6882AQ PR£1\IDUM AND COVERAGE CHANGES ENDORSEMENf 

It is agreed that, subject k.l aD the provisions of the policy 
exc:epc where modified herein. the following provision is added; . . . . .• • • 

PREMJVM AND COVERAGE CHANGES I . • : 

A. Premiwn Olanges 

Premiwn adjustment made be made as the result oi a 
change in: 
I. automobiles ·inswed by the policy, including 

changes in use.. 
t. driver, driver's age or driver's marital status; 
3. coverages and awerage limia 

The premium for this policy is based on information ~ 
company bas received from the named insured Qr ocher 
soun::es. The named insured agrees that if any of this 
information material to the ~opment of the policy 
premium is incorrect. incomplete or changed, the 
company may adjust the premiwn accordingly during 
the policy period; and to cooperare with the company 
in determining if this infonnarion is correct and 
compJete, and to advise the company of changes in this 

. . 4. rating tcnitoJY. 
S. eligibility for discowlls or other premium cn:dia 

a. eoveragC Changes. : · · · 

information. · · 

Any adjustment of the poliq's premiwn will be made 
using the ru.k:s in cft"ect at the time of the change. 

• j . • 

. . :... ~ 

••• :!" i• 
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The company may revise the coverages under this 
policy to ·PrOvide more protection without additional 
premium Charge. If the company doe~ this and the 
named insured has the co whidJ is changed, this 
policy wiD automa1i:all~ the additional 
coverage as of the date ~ revision is etfel.:live in this 
stale. Otherwise. this policy contains aD of the coverage 
agreements between the named insured and the 
co~y. Its terms may not be changc:d or waived 
except by an Clldorsemmt issued by the company . 

,; : ... 

: .. ••• •• •·;: f 
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Note: The tollowing ~ndorsc:ment app= whcm the endorsement nwnbet is ~own on the dcx:hm1Uons page. 

6191C DISTRICf OF COLUI\'IBIA EMPLOYEES USING 
AUTO!\'IOBILES IN GOVERNMENT BUSINESS 

lt is agreed that tht: policy doc=s not appJy Wlder the Liability Cover.1ges to the rbllowing insw'eds: 

I. The District of Colwnbia or :my of irs Agencies. · 
2. Any person. including the nam~ insured. with resptet to bodily injWj' or property damage resulting rrom the· 

operdlion of an auromobile by such person as an employee of the District of CoJwnbia while acting within the 
scope of his om~ or employment. if such person is relieved t'rom liability because of the provisions of Public Law 
86-654 (District of Colwnbia Employee Non-Liability Act), as amended. 

Note: The tollowing enuo~ment applic:s when me endorsement nwnber is shown on the decfar~tions page. 

6~.~ SOUND RECEIVING AND TRANSi\tll'ITING EQUIPMENT EXCLUDED 

It is agr=d $it any. PhysicaliJ~e Im.umnce. ~on:h:d by the policy is subject to the tbllowing additional c:xcliJOOn: 

This inswunce does not apply to Jo~ ot: or damage to any soWld receiving or sound receiving and u-.mmlitting 
~uipment designed for use as a citizen's band radio. two-way mobile r.ufio or telephone, or scanning monitor rec=ver, 
including any accessories and antennas Wlless permanently installtd in the opening of the dash· or console of the 
automobile nonnally usc:d by the motor ve~Ie manut~turer for the insta.Jlarion of a radio. · 

.. 
Note: 1bi.s endorsement replaces any endorsement providing similar coverage. It applies when the =dorsel111:nt numbt:r 

is shown on the declar.uions page. · • • · :. 

6273H.S SUPPLE!VrENTA.RY UNINSURED ~IOTORISTS INSURANCE 
{Bodily Injury - Property Damage - Umits - UnderiJaared Motorim) 
· (Virginia) 

I 

It is agrec:d that, with res~ to such insur.mce as is atforded by the policy for damages because of bodily injury and 
property damage caused by w:cident and arising IJUt of the ownership, maintenance or use of an ~ motor vehide, 
subdivision (a) of me detinition of •"Uninsured motor vehicle" is amended to include '~derinsured" motor vehicle. subject 
to the toUowing provisions: 

1. If limits of liability tor such insur..mce are ~ra~ in the Dedule of this endorsement or in lhe dec!aratiom. and subjc:a 
to 2. below: 
(a) me l)-plit limits so srated as applicable to bodily injury for··~ person" teach aa:ident" and property damage tor 
"'each aa:ident" shall apply in lieu of any limirs then:tor stated elsewhere in the policy, and subject to all the rmns of the 
policy having reterence thereto. shall be the toad limit of the company's liability for all damages becwse ofbodily injwy 
and property damage as the result of ariy one accident arising out of the ownership, maintenance or use of uninsured 
motor vehicles; or 
(b) me single limit :so stated us applicable to bodily injury and property damage tor .. ~h accident" shall apply in lieu 
of any timit theretbr stated elsewhere in the policy, and subject to all the tenns of the policy having rete.n:nce thereto, 
shall be che total limit of the company's liability tor aU damages as the result of any one aa:ident arising out of the 
O\Vnership, maintenance or use of uninsured motor vehicles; provided such limit of liability shail tirst provide the 
sqxtr~re limirs required by the Virginia Motor Vehicle Satety Respomibility Act as 5tated in me schedule of this 
endorsement or in the declar.1tions . 

.., When USc!d in ret~rence to this insur~nce tincluiling this and other endorsemenrs tlmning a pan of me policy): 
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... --------------- , .. ~ 
A IJ10tor vehicle is .. Wlderin:iured" when. and to the extent that. lhe toml amount of bodily injury and propelty damage 
coverage applicable to the opercltion or use of the motor vehicle and "available for payment, for such bOdily injury or 
property damage, including all bonds or deposits of money or securities made pursuant to Atticlc 6 of Chapter 6 oflidc 
46.1 of the Code of Virginia (Section 46.1467 et seq.), is less than the total amount of Wlinsured motorist coverage 
afforded any person injured as a result of the op:rution or usc qf the vehicle. · · · · · # .... 

''Available 'for payment" rm:ans the amo~t of liability insurcance ceverc1ge applicable to the claim of the inj~ ~D 
for ~y injury or property dalmlge ~uced by ~ payment of any other cJaims arising out of~ :mne oa:W'l'CI1D:. 

If an injured person is entitled to underinsUred motorist covensge WKic:r more than one: policy, the tolluwing order of 
priority of policies applies and any amount available for payment shall be credited against such policies in the: following 
order of pnority: · · · · · · · 
l. The policy covering a motor vehicl~ occupied· by the injured person at the time of the accident; ; · 
2. · The P,Oiiq ~v~g a motor vehicle not involy~ in the accident under which the injured person is a named insured; 
3. The policy covering a motor vehicle not invol.v~ in the aa:ident under which the injured person is an insured' other 

than a named insured. · · · .· • · ... , : . . . 
Where there is more than one insurer providing coverage under one of the payment priorities set forth. their liability 
shaD be proportioned as to their respective Wlderinsured motorist coverages. 

3. The company shaJl not be obligated to make any payment b:caUse of bodily injury or property damage to which this 
insumnce applies and which arises out of the ownership, maintenance or use of an underinsured motor vehicle until 

· after the timjrs of liability under all bodily injury and property damage liability bonds or insurance policies respectively 
applicable at the time of the accident to damages because of bodily injwy or because .of property damage have been 
c:x.hausted by payment of judgments or settlements. · :. : I.. •. 

4.· Exclw;ion (aJ in the Uninsured Motorists· lnsurcmce endo~ent d~ not apply .to the underinsURd mororis6 
coverage afforded by this endorsement · · . . · 

S. The second pamgraph of the Other Insur.snce Condition in lhe Uninsured Motorists lnsurcmce endorsement doc:s not 
apply to the underinsured n:totorists coverage atforded by this endorsement. 

I I • o • 

SCHEDULE - UMJT QF ~I.U,n' 
Split limits · see amoun~ in declar.stions · · . 
Single Limit Bodily Injury and Prop:rty Damage $ see amount in declarcltions c:udl aa:ident, p,roWh:d sucq limit sQall 
first be: Bodily lnjwy maOOQ each person. $50,000 =:h aa:idcnt, ~pertY ~ SIO.OOO e;dl ~~.. . 

. . 

Note: This endorsement replaces any similar cover.ige or endorsement printed «t . ~ pplq. J~ app~.~ . ~hen the 
cmdorsment num~ris shown on the declanu:ions·pa.ge. '···• · · · · · ... ··." - : . 

• : ~ • !• .; ··.; f • • • • ' • ~. :·. 

6520.7 UNINSURED MOTORISTS INSURANa .. ;. : 
I:. ;~~)'·•' 

In considemtion of the payment of premiwn and subject to all of the provisions of thi$ endO~i and to ~ ~plicable 
provisions of the policy, the company agrees wirh the named inswai.'~Jollows: · · .. ·· · · . ..... . . .... . ... 
L COVERAGE U - UNINSURED MOTORISI'S . ownenhip, maintenance or use. of such uninsun:d motor 
(Damages for Bodily Injury aud Property Damage) · · J : vehicle. . · 

The company will pay in uccordance with Section 38.2-2206 
of the Code of Virginia and all Acts amendatory thereof or 
supplementary thereto, all swns which the insured or his 
legal rep~ntative shall be legally entitled to recover as 
damages from the owner or opemtor of an uninsured molal' 
vehich: ~~ of bodily injury sustained by the insured or 
propen.y damag~ '?~used by accident and arising out of the 

~ 

This insurance does not apply: 

(a) to bodily injury or. property damage wilh respect to 
which tlw insured or his legal reptes~:ntative shall withoul 
written consent of the company, make any settlement wilh 

15. 
8466F 

119 



-11tL ·:; ~.:.. 
.. -.. ··:~-· 

.·.-··.1-~--:t. 

4~· -~~··r=~· 
-~ .... . ,{;;.~. ~ ) 

--------------------~-..., =-:r;~~:.:-

~ ~r. ~~ who._~Y ~ ~ ~~ .. :::.~~ty-~~~~~~~~~~or 
(ti) fa. tile first two hUJldred doJJm of the ~tal amOWlt of (~) If~ is made ~:£his insuraDCe aJld ~ is 
aD propeny damage as tbe result of any one 3ccident This also made MBinst any pc:rson or arganization who is an 
c:xdusion does not apply if the owner or operator of the insu.red unaer the boOily injury 6ability or progerty 
UlliDsurai motor · vebicle causing the damage· can be damage liability coverage of the policy because ofbodily 
identified; · . . · · · f. · . · .. :' - injury or property damage sustained in an: accident by 
(c) so as· to inure direcdy or indircctly to the benefit of any a person who is an insured ~ this jQS~ any 
insun:r.of property. . : . ., : _ _ payment made under ~ inswance to or for any such 

person shall be applied in n:duction of any amotmt 
D.. PERSONS INSURED . ~IPcb he may l?e enti~ rQ recover from ClllY person 
.:.., .. h of the foUowin_g·; -~ ap insured. under this insurcmce to . or" organization who iS an ~ under-~~ bodily 
__,, " · injury or property dimagc liability covera'ges;; 
~~~,.~tfO~~OY(. . - 1 • •• !' • ·· .... · . 

(d) Any amount payable under this igsumna: because 
(a) the named insured.~ "':~ resi~nrs of the same ~f bodily injury or property. ~c s~tained in an 
hgusebold. the spouse and "lanvc:s of e1ther; · · · ·aca~t by a person who· is ~' ins~ under' this 
(b)~ other person while oa::upying an insured motor · ._ .. ins~~ be reduced JJy an sum5 ~ beqWse of 
vebicJc; and ~~ .. · . . · ' · , · · · ·I • such bodily tnJury or property damage by; or on behalf 

{c) any persou,'witb .t to damage be ~entided to · ~f~~~~ro~rof~-~~tol'~. 
recover bo:aust: of bodily injwy to which dlis insurcUJCC . (c) Any amowu n:coverablc as damages because of 
applies Sustained by an insured under (a) or (b) above. bodily injury or property damage sus~ in, an 

The insurance applies separately with respect to each . I • ~t by a person who .is an ~~ under this_ 
:--·~ ·m the •:-: f the , lllSW'3II:e shall be reduced by aD sums paid because of 
~~~ except WI respect to uuuts o company s such bodily injury ot piopc;rty damage ~ or on behalf 
liability,. . . of any person or organizaUon jointly or sev~ liable 
DL LIMITS OF LIABIUI'Y together with the owner or opil:mtor-or an. uninsured 

motor vebicle ror·such bodily injury or property damage 
Reganik:ss of tbe number of (1) persons or organizations including an sums pUd ~ tbe. bopUy jnj~ '?f 
wbo are. insun:ds under this insunmce. (2) persons or propenydamagecowrageofthepotiLy. ,. · : 
organizations who susrain bodily injury or property damage, 
(3) daim.unade or suits brough~ Qn ua:ount of bodily injury JY· ~UCY PERJO~ TDIUT~RY 
or property damage, or· (4) ·motor vehicles to which this This insurance applies only to accidents which occur during 
insurance applies. die policy period and within the United States of America, 

(a) If the dledulc or dc:clarations inc:ticate split limirs of its territories or possessions, or Canada. 
liability, the limit of liability for bodily injury stated as v. DEFINITIONS 
applicable to "each person" is tilt; limit of the 
company's liability for ·an d8mages because of bodily When Used in reference to this ins~ (including 
injury susmined by one person as the result of any one endo~SCmeDts fonning a part of the poliq): 
aa:ident and, subject to the above provisiqn ~qng bodily fn)lry -. means bodily iDjury, sickness or disease, 
"each ~rson", the limit of liability for bodily injury incl··~-g dea•a. sustained by a~ who is an insured 
stated as applicable to "each accident", is the total limit \AWl ua, r---
of the company's liability for an damages because of l1llder (a) or (b) of the Persons Insured provision; 
bodily injury sustained by two or more persons as tb: 
result· of any one aa:ident · The limit of !iapility for 
property damage stated as applicable to each· accident 
is the total timit of me company!s liability for an 
damages because of property damage to an property of 
one or more insureds as the result of any one ua:idenL 

hit-aad-na vehicle - means a motor vehicle which causes 
-~ Ba:ident resulting in bodily injUry to an insured or . 
Pf9perty damag~. provided; . 

r"' .• '.·.. . , : : -

(a) du:n= cannot ~ ascertained the: ic:hmtity of either the 
operator or the owner of such motor vehicle; and 

- (b) the ~uri:d or someOne on Dis ~· ~ have 
reported ~e accideru pro~pdy to ei~ the 9,0~~y, 

· ·or a law~orcement officer. . . . ,, 
(b) If the schedule or dfclarcltions indicate a single limit 
of liability, the limit of liabilicy stated as applicable to 
••each accident" is the total limiE of the company's 
liability for all damages as the result of any one accident; iJ&aMI motor vebide - means a motor vehicle registered in 
provided such limit of liability shall first provide the Virginia with respect to which the bodily injury and property · 
sepamte liilUrs required by the Virginia Motor Vehicle damage liability coverage of the policy applies but sbaB not 
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ugudl;." vdlidc: ~hilo b:ing WiC:d withuut the P:IDl~n of aca>~.~ the manual& DWiC. by t1u: wmpuny. If h. 
the owner; , . •. _ . . . · ·~:i! eamedi pr=uum .thua <:OIJlpulCXL ~. thc.·advung:_ 
JDDU)r.JebidD - rneanla land motor vehicle or trailer odler premium paid. the IWlltXt in&UJ'Gd.:shaJJ,~ tile ex~ C9 the . 
than .... ·~ . · .. i carn~y;.ifJess. the Ql1JlP.aliy ~ (etwll.,to:Jhe.~. 

~Jtwun~~~P.4i4.bY.~~~~r;4,.: .. : .• : .... 
(a) a f_ann ty_p: tr£10r or other equiP.ment desi~ for c. ~f f Claim; Mediad Re Pww·f qt ~ 

. ~rinci~~ q~public roads. while nut upon·p.~lic as Prnt#.'~ihJe, ~:~Wed or~"E;no~ mwu::. 
sbaq ~e to the company'written' pioof of ~.urii!Cr Oadi I 

. {ll) a v~ o~rc~ted o~ rdil.s or ~")V~r-trctds. or if reqUired, including run particulars of die Iian.ite Qpd ~t • 
(c) a vehicle while located for use as a reside1¥z or of.~,i!tjw:ieS, treatment, 31Kfo~~raifS.eii~g into J(1e. 
Pzermses;, 

0 
0 

, • ,
1 

l ~~on of the' ~Qunt pa~le ~reUnder.-:PtoQr of I 

• . · · · . cfiUm shilJI be made· up6n 'forms t\iri1ished 'b the oom · -• 
IIKIDf:d .imwed -:· ~~ the. person named' lD . the unless the company shaD· have failed·tO rumf'stt·such rbr:·· 
~nons of this policy and includes the spouse 1f a wi~ 15 days $iter ~v.ins notice 9j cJaim.. _ 
n:sident of the same household; , -.it !,:,t.ih . . : , " ,· '• •• ' o4 I ' ' o 

1 
'' 

• • • • • • • • 1 The InJured person shall'submit to physical examinations by 
CM:a~PYIIII - means an or upon or entenng anto or alighung· · physicians selected. by the company when and as the . 
from; · · : '· · · · COIJ!PWlY may n:asonably g:quirc and he, or in the c:vent of 
pro~ 4amage- ~injury to ordesU'UetiOn of(l) an bjs ~. . _;·ty,bis le~ rep~!J!tiYe,'or in~ _ev~t ofhii 
insUR:d niotqr v.:hicle owned by the nmried insUred or hiS ~th ~ ~ representanve or the persons or · pe~P$ 
spause. if a resic{ent of the same household anq the contents.· entitled to sue ~for. ~ upon each req~ trom ~ · 
of such motor verucle. and (2) any other property (except a company~ authomattol_l to enable rhc company·to 
motor vehicle) owned by an insured and Iocued in Vtrginia;. ~~F medical reports and copses of records. 
relame - means a person related to the named insured by .llu:. insured or other person making claim for damage to 
blood. maniage or adoption who is 4 resident of the same property shall fale proof of loss with the company within 
household: sixty days after the oa:WTeiK!e of loss.. unb:ss such tim= is · 

extended in writing by du: company, in the fonn of a :.-wom. 
llllimun!.d motor ~ehide - means: statemeut setting forth the interest of the insured and of all 

(a) a motor vehicle with respect to the ownership, others in tbe property qifecred. any encumbrcli1CCS ~0: 
maintenance or use of which thc:re is. in at least the the actual cash value thereof at time ·of. ·lass. the amount, · 

:r.rir'zed • th v· · · M Y,ehicle "··'"- plaa:, time aad cause of such loss. and the descrip.tion aod. 
amounts s~. m e uguua otor ~ety amounts of aD olher insurance co':::rerin such pro.-rtv. 
Responsibility Act, neilher (i) cash or securities on tile ...- "'J 

with the Virginia Commissioner of Motor Vehicles nor Upon the company'S' request, tbe · .shall.&:Xlubit the 
(u) a bodily injwy and property damage 6ability bond damaged property to the company. . . 
or insuraJK:e policy, applicable at the time of the With respect to claims alleged to have ~\'!!r~f the 
aa:ident with resp:ct to ~y per.;on or organization owneahip, main~ or use of a hit-and-nui v · if the 
legally respoDSible for the use of such vehicle, or with · insured has not obtained a judgment against John Doe. the 
respect to which there is such a bond or insurmce policy lia~ty of the uninsured motorist may be establi.~ed, as 
applicable at me· time of the aa:ident but the company· .a:tween the insured .and the :company, by filing widl the 
writing tlu: same is or becomes insolvent or denies company within a reasonable time after the aa:Went a 
cover.~ge th.:reWlder; or ~tement under oath that the insun:d or IUs legal 

. . · • ~ representative lias a cause· or causes of action arising out of 
(b) a hit-and-run vehicle as defined. ~ ~t. {ot ~ against ~ IJC!SOR or pe~1,15 

VL CONDJTlPNS 'Vh~ identtty IS unascertainable, se~ fonh the t'ilcts an 
· · · · -...... · · . SUpport thereof," and shaD present __ and convincing 

A. ~· rro~ None of the. !Jlsunng A~ts. evidence- tha=re was a hit-&nd-~ Vehicle involv~ in tb&: 
Exclusiods,' ColidiUODS Or Other pfOVISlOilS Of the policy shall acadent 1

; • ' ' ' • ~ • • . ,. '.I .. .- 0 
• 'I 

apply to the insunmce afforded by this·c:ndozsement except · ~ ·~:· · • · · 
the Conditions "Notice", "Insured's Duties in the Event of 0.. Ncdi:e oC 14al Adic& If, bef~ lbe ~ makd 
Loss'•, · ''Subrogation'', ·•Changes", 16Assignment''. payment C?f l0$5 ~~r, the insun:d. or bii feQa1 
.. Cancellation,. and '"Declamtions... ~l'e5elltatlv..,. sba11 tnstltutc any,· te_gal action. for l:x:lilily 

anJury or property damage agamst any pc:rson or 
B. Premium. If during the policy period the number of organization legally responsible for the use of a motor 
insured motor vehicles owned by the named insured or vehicle involved in the accident, .a COpY of the sununons and 
spouse and registered in VIrginia changes. the named complaint or other process served in connection wilh such 
insured shall notify the company during the policy period legal action shall be forwarded immediately to the company 
of any change and the premiwn shall be adjusted in by the insured or his legal representative. 
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E. Otber ~ Wilh respect to bodily injwy to an 
insured. while ·oa:upying a moror vehicle not owned by lhe 
named inswed. this ii1SUalllCC shall apply only as excess 
tnsw-cmc:e over any other similar insurdl'tCC available to such 
insured am.l applicable ~ such vehidc as primary insumnce. 

~t as provided in the foregoing, par~ if rhe · 
insured bas other similar bodily injury insur.ma: available to·· 
him and applic:lble to rhe accident, the company shaD not 
~ liable for. a greater proportion of any foss to which litis 
covcmg~ applies tJtm the limit of liability ftc:reundet b=rs 
to the · ~ ·of the applicable limirs of liability of this 
insW11DCC_anq such 0~ ins~ . 

With respect to property damage, this insur.mce shall apply 
only as~ insuruna: over any other v-cilid and coik:dible 
~ o( any kind applk:able to such property damage. 

With respect to an aa:ident wherein an employee of a 
self-insured employer receives a worker's compensation 
awani for injuries resulting from an accident with · an 
uninsured motor _vehicle. such awcU'd shall be set otf 3gainst 

any judgment tor damages aw.udai tor p:rsona1 injuries • 
resulting tram such ua:idenL . . . .,., ~J • i 

F. Pa)'IIBil of LA& by dJe Cumpway. Any amowu dLu: 
hereunth=r is payc~ble · . 

· (aJtothe~or 
(b) if the insured be a minor"to his parent or guardian, 
or .. 

~~insured be d~ to his surviving spouse, 

(d) to a person authorized by law to receive such 
payment or to a person legally ~ridc:d to ~ver ms 

· dazn:a&r:s w~ ~e payment rep~ · · .. ·. · ·~ 

provided. the company may at irs option ~Y any amowu 
d~ nen:uru:Jer ~ accordance with division (d) hereof. 0 •• 

G. This endorsement replaces any odter provisions of the 
~~.including any c:ndo~ent t'onning a part thereof, 
atfording similar insurclllCe with r_espect to any ·~es 
arising out of the ownaship. 11Uiinrenance or use of' an 
~Ured motor vehicle or a hit-and-run vehide. · · · 

SCHEDULE 

Spur Limirs 
~rs of Liability stated in dedarc&rions 

UMff 9F LIABILITY 
· .... • ·uitJ 

I ••._.:t f1 

Single limit . 
0 ••• 11--.JiJ~ 

Limit oft.iability ~ in declamtious provided such nmit shall first be: . 
Bodily Injury . . $25,000 each person 

. sso.ooo each :1CCident 
Property Damage· SU),OOO each aa:ident 

Note: The following ~orsement applies when the imdo~~ number is shown oq the declarations page. 
· • .• · ,.,. I · .. . · .. . • . . 

•o • I f4~ 

65:J/. FEDERAL El'VIPLOYEES USING AUTO~IOBILIS lN GoviitNML'li'. BUSmiESS 

'It is agr=d that the policy does not apply under tbc Liabili~. Covemges to the following as insW'eds: 

l. The United Stares of Ameri:a or any on!-J agencies; 
· ••• t- :•.; ..... 

2. Any penon. including the named insured, wilh respect to bodily injury or property damage laUltiDg &om me 
operdlion ot" :m automobile by such person as an ·employee of the United States Government wbiJe.~ ~thin 
the :!COpe of his otru:e or &:mploym&mt. if the: provisic?DS of ktion 2679 of 1itlc 28, United Srates Code (Fedeml 
Tort Oaims Act), as amended. require the Attorney General oft.he United States to defend such person in any civil 
aaion or proceeding which may be brought for such bodD.y injury orpropeey damage. whether or not the incident 
out. of which such bodily injwy or property damage arose bas been reported by or on behalf of such P.=fSOn to ~ 
Uruted States or the Attorney Generul. · · · . . ·. 
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Note: u· bolh COVtmagcs D and G :lCe providt=d under P..ut If( ~ndorsement 6259V applies but if onJy CUVt:l'".l~C: D ·~ 

provided. ~dor.;cmc:nt 6259Y apptic:s. · 

6259V PHYSIC.-\L DAMAGE El'IDORSEl\'IE..l\(f 
Partm 

It is agreed that 

1. With respect to such covero~ge as is atfurdc:d uncJc:r the Cllmprehc:nsive "cover.tge. •• shall be dec.iU&.:u:d from the: amount 
of euda loss as to eaclJ automobile. · 

2 With n:spect to such covemgc othc:r than as c:numerated in paragraph I above. ••• shall be deducted tram the: amount 
of euch lOss as to t:ad1 automobile. 

3. 11u: following exclusions are added: 
This policy does not apply under P:ut Ill; 
(1) to loss to the automobile while being oper.1ted in any prearranged or organized r-dcing or speed con rest or in 

practia: or pn:parc1tion for any sucll conresE; 
(2} to any loss to me automobile arising out of or during the w;e of such automobile for the tr.msponaaon of any 

explosive subs~ tlammable liquid.llr similarly hazardous materials. except such transportation as is incidenraJ 
to ordinary household or fcUm activitic:s of the named insured; 

•• Sc:e amoWlt wilh coverage 0 in declar.uions. 
••• Sec: amount with coverage G in declarations. 

6259Y PHYSICAL DAl,IAGE ENDORSEl\'IENT 
Partm 

It is agreed that 

l. Widl n:spc=ct to such cover-.1ge as is atforded under the Comprehensive cover&L~ •• shall be deducted from lhl: amount 
of each loss as to each automobile. 

2 The following exclusions are :added: 
This policy does not apply under Pan lll: 
( 1) to loss to the automobile while being opc:r-&Ltcd in any pn:arr.mged or organized r.u:ing or spt:ed oontest or in 

pmaicc or prepamtion for any sudl contest: 
(2) to any loss to the automobile arising out of or dwing me use of such automobile ror the tr.msporwion of any 

explosive substance.. flammable liquid. or similarly ha2ardous mareria1s, c:xa:pt such transportation as is incidenraJ 
to ordinary household or fann &lCUviries of the named insured: 

•• Sc:e amoWlt widl coveruge 0 in declarations. 

Note: When Coverage R is shown in the da:clarations, this endonemcnt replac:s any similar covemge in the policy. 

6230.2L LOSS OF USE 
COVERAGER 

The company agrees to reimbwse the named insured for 
any ru:a:ssary transpOrtation expense inc:um:d not 
ar=tling SlO per day or totaling more than SJOO, due to 
tbe loss of use of an insured motor vehicle becwse of 
damage caused by aa:ident to such vehicle. 

2 The tow pa~t under this insurance shall not 
cxa:c:d the aCtual cash value of such vehicle at the 
time oiloss. 

3. As used herein iDsurc:d motor vebicle means the 
vefUde described in the declarations and for which 
a specific premium for this coverage is cbargcd. 

1. This endorsement does not apply in the event of a This endorsement is subject to such ~ons, conditions, 
. theft of such vehicle for which mmsporwion and other terms of tbe .. policy as ~ applicable to the 

expense reimbursement coverage is provided under Comprehensive, F'ue. Wmdstorm., Theft, Etc., andfor 
the policy. ColliSion covemges which are not inconsistent herewith. 
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State Farm Mutuai ~utomobile Insurance Company 
July 24, 1989 

r 

Miss Anna L. Phelps 
c/o Marjorie Phelps 
Rt. 2, Box 170 
Goode, Va. 24556 

Re: Insured - Anna L. Phelps 
Policy # - A370 661-46-01 
Cl. #- 46-7001-461 
Date of Loss - 6-10-89 

Dear Miss Phelps: 

SfATI FAIM 

A 
INSUIANCf 

State Farm Claims Omc:e 
111 Candlewood Court 
P. 0. Box 2089 
Lynchburg, Virginia 24501 
Phone: 8041237-6900 

After a thorough review of the above captioned accident, it is the 
Company 1s decision that the vehicle you were driving does not 
qualify as a non-owned, temporary substitute or newly acquired. 
automobile under your policy, and therefore, we will not be able to 
extend coverage to you for this loss. 

Very truly yours, 

? ~.·,., ~:4>··~~ 
J. William Dinwiddie 
CLAIM SUPERINTENDENT 
TIDEWATER VIRGINIA DIVISION 

JWD:jen 

cc: Anna Featherston - 78 Hunting Lane, Goode, Va. 24556 
cc: J~nny Trevey - 111 Ccllingtcn Dr., Lynchbur~, Va~ 24502 
cc: Anna Phelps - 8319 Brookvale Ct., Springfield, Va. 22153 

Plaintiff's Exhibit 

. 1.24 
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Attorneys at Law 

703•982•8000 

Telecopier 703•982 •8524 

) 

GENTRY LOCKE 
RAKES&MCDRE 

February 5, 1991 

Carol w. Black, Clerk 
Bedford County Circuit Court 
P.O. Box 235 
Bedford, Virginia 24523 

10 Franklin Road. S.E. 

Post Office Box 1018 

Roanoke. Virginia 24005 

Re: Anna L. Phelps, Government Employees Insurance 
Company and Anna Featherstone 
v. 
State Farm Mutual Automobile Insurance company, 
Jennifer Trevey, United States Automobile Association 
and Nationwide Mutual Insurance Company 

Dear Ms. Black: 

Please find enclosed for filing the Answer of United States 
Automobile Association to the Amended Motion for Declaratory 
Judgment of Anna L. Phelps. 

By copy of this letter, I serve a copy of same upon all counsel 
of record. 

Thank you for your assistance in this matter. 

PVA:lj 
Enclosure 
cc: R. Louis Harrison, Jr., Esquire 

Henry M. Sackett, III, Esquire 
Doug Henson, Esquire 
Jonathan s. Kurtain, Esquire 

100/04634-096/002.ltr 
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LAW OFFICES 

GENTRY LOCKE 
.~AKES & rv1CDRE 

ROANOKE. VIRGINIA 

) 

VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD 

ANNA L. PHELPS, 
GOVERNMENT EMPLOYEES INSURANCE 

COMPANY 
and 
ANNA FEATHERSTONE, 

Plaintiffs 

v. 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 

JENNIFER TREVEY, 
UNITED STATES AUTOMOBILE ASSOCIATION, 
and 
NATIONWIDE MUTUAL INSURANCE COMPANY, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) ANSWER OF UNITED 
). STATES AUTOMOBILE 
) ASSOCIATION 
) 
) 
) 
) 
) 
) 
) 

COMES NOW United states Automobile Association 

(hereinafter referred to as "USAA"), by counsel, and files 

this its Answer to the Amended Motion for Declaratory Judgment 

of Anna L. Phelps, et al and states as follows: 

1. That upon information and belief USAA admits the 

allegat'ions in paraqraphs 1, 2, 3, and 4 inclusive of the 

Amended Motion for Declaratory Judgment. 

2. That USAA is without sufficient information or 

knowledge to either admit or deny the allegations in paragraph 

5 of the plaintiff's Amended Motion for Declaratory Judgment. 

3. That upon information and belief, USAA admits the 

allegations in paragraphs 6, 7, 8, 9, 10, 11 and 12 of the 

Amended Motion for Declaratory Judgment. 

4. That USAA is without sufficient information or 

knowledge to either admit or deny the allegations in paragraph 

13 of the Amended Motion for Declaratory JudqmellltO IN THE cu::r,~cs o::;::~cE 

TheW~y of·...:.&-.¥.A.ILI.I...,~r 
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LAW OFFICES 

GENTRY LOCKE 
RAKES & rvt<:mE 

ROANOKE. VIRGINIA 

J 

5. That upon information and belief USAA admits the 

allegations in paragraphs 14, 15, 16 and 17 of the Amended 

Motion for Declaratory Judgment. 

6. That USAA is without sufficient information or 

knowledge to either admit or deny the allegations in paragraph 

18 of the plaintiff's Amended Motion for Declaratory Judgment. 

7. That USAA admits the allegations in paragraph 19 of 

the plaintiff's Amended Motion for Declaratory Judgment. 

8. That USAA is without sufficient information or 

knowledge to either admit or deny the allegations in paragraph 

20 of the Amended Motion for Declaratory Judgment. 

9. That USAA admits the allegations in paragraph 21 of 

the Amended Motion for Declaratory Judgment. 

Respectfully submitted, 

UNITED 

Phillip v. Anderson 
GENTRY LOCKE RAKES & MOORE 
P.O. Box 1018 
Roanoke, Virginia 

CERTIFICATE OF SERVICE 

ASSOCIATION 

I certify that on the ,sY1{__ day of_ ~ 
1991, I mailed a copy of the foregoing document to R. Louis 

Harrison, Jr., Esquire, Radford & Wandrei, P.O. Box 1008, 

Bedford, Virginia 24523, counsel for plaintiff; Henry M. 

Sackett, III, Esquire, Edmunds & Williams, P.O. Box 958, 

2 
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¥OFFICES 

RYLOCKE 

) 

Lynchburg, Virginia 24505, counsel for state Farm Insurance 

Company; Doug Henson, Esquire, Woods, Rogers & Hazelgrove, 

P.O. Box 720, Roanoke, Virginia 24004-0720, counsel for 

Government Employees Insurance Company; Jonathan s. Kurtain, 

Esquire, Lutins & Shapiro, P.O. Box 180, Roanoke, Virginia 

24002, counsel for 

)odv1CDRE1 O/ 04634-096/001. pld 
lKE. VIRGINIA 

3 
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Attorneys at Law 

703•982•8000 

Te1ecop1er 703•982•8524 

GENTRY LOCKE 
RAKES&M<DRE 

March 13, 1991 

Carol w. Black, Clerk 
Bedford County Circuit Court 
P.O. Box 235 
Bedford, Virginia 24523 

10 Franklin Road. S.E. 

Post Office Box 1018 

Roanoke. Virginia 24005 

Re: Anna L. Phelps, Government Employees Insurance 
Company and Anna Featherstone 
v. 
State Farm Mutual Automobile Insurance Company, 
Jennifer Trevey, United States Automobile Association 
and Nationwide Mutual ~nsurance Company 

Dear Ms. Black: 

Please find enclosed Answer of United States Automobile 
Association to Second Amended Motion for Judgment to be filed 
with the papers in the above-styled case. 

By copy of this letter, I send a copy of same to all counsel of 
record. 

Thank you for your assistance in this regard. 

Sincerely, 

GENTRY/~KE RAKE~ •/o/ MOORE 

~~~ 
Phillip v. Anderson 

PVA:lj 
Enclosure 
cc: R. Louis Harrison, Jr., Esquire 

Henry M. Sackett, III, Esquire 
Diane Baun, Esquire 
Jonathan s. Kurtain, Esquire 

~· 
Frr_E~ !N TP.E CLERK'S or:FICE 

Th~yot'-..A~. '7!'1<:11 

TESTE: ~ 

~\x £~----·-· ~IlL ~ -~--
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) 

VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD 

ANNA L. PHELPS, 
GOVERNMENT EMPLOYEES INSURANCE 

COMPANY 
and 
ANNA FEATHERSTONE, 

Plaintiffs 

v. 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, 
JENNIFER TREVEY, 

) 
) 
) 
) 
) 
) 
) 
) 
) ANSWER OF UNITED 
) STATES AUTOMOBILE 
) ASSOCIATION TO 
) SECOND AMENDED 

UNITED STATES AUTOMOBILE ASSOCIATION, 
and 

) MOTION FOR JUDGMENT 
) 
) 

NATIONWIDE MUTUAL INSURANCE COMPANY, ) 
) 

Defendants. ) 

COMES NOW United States Automobile Association 

(hereinafter referred to as "USAA11 ), by counsel, and files 

this its Answer to the Second Amended Motion for Declaratory 

Judgment of Anna L. Phelps, et al and states as follows: 

1. That upon information and belief USAA admits the 

allegations in paragraphs 1, 2, 3, and 4 inclusive of the 

Second Amended Motion for Declaratory Judgment. 

2. That USAA is without sufficient information or 

knowledge to either admit or deny the allegations in paragraph 

5 of the plaintiff • s Second Amended Motion for Declaratory 

Judgment. 

3. That upon information and be1ief, USAA admits the 

allegations in paragraphs 6, 7, 8, 9, 10, 11 and 12 of the 

Second Amended Motion for Declaratory Judgment. 

4. That USAA is without 
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GENTRY LOCKE 
~AKES & tv1CDRE 

ROANOKE. VIRGINIA 

) 

knowledge to either admit or deny the allegations in paragraph 

13 of the Second Amended Motion for Declaratory Judgment. 

5. That upon information and belief USAA admits the 

allegations in paragraphs 14, 15, 16 and 17 of the Second 

Amended Motion for Declaratory yudgment. 

6. That USAA is without sufficient information or 

knowledge to either admit or deny the allegations in paragraph 

18 of the plaintiff's Second Amended Motion for Declaratory 

Judgment. 

7. That USAA admits the allegations in paragraph 19 of 

the plaintiff's Second Amended Motion for Declaratory 

Judgment. 

8. That USAA is without sufficient information or 

knowledge to either admit or deny the allegations in paragraph 

21 of the Second Amended Motion for Declaratory Judgment. 

9. That upon information and belief USAA admits the 

allega~ions in paragraphs 20 and 22 of the Second Amended 

Motion for Judgment. 

Respectfully submitted, 

Phillip v. Anderson 
GENTRY LOCKE RAKES & MOORE 
P.O. Box 1018 
Roanoke, Virginia 

AUTOMOBILE ASSOCIATION 
/' 

2 

1.31 
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CERTIFICATE OF SERVICE 

I certify that on the !Sn( day of ~~~~~~~----------
1991, I mailed a copy of the foregoing document to R. Louis 

Harrison, Jr., Esquire, Radford & Wandrei, P.O. Box 1008, 

Bedford, Virginia 24523, counsel for plaintiff; Henry M. 

Sackett, III, Esquire, Edmunds & Williams, P.O. Box 958, 

Lynchburg, Virginia 24505, counsel for state Farm Insurance 

Company; Diane Baun, Esquire, Woods, Rogers & Hazelgrove, 

P.O. Box 720, Roanoke, Virginia 24004-0720, counsel for 

Government Employees Insurance Company; Jonathan s. Kurtain, 

Esquire, Lutins & Shapiro, P.O. Box 180, Roanoke, Virginia 

24002, counsel for 

100/04634-096/002.pld 3 

. 132 



VIRGINIA: 

1 , 

BCCK 

t1AR 1 4 1991 

59 rALE382 

IN THE CIRCUIT COURT OF BEDFORD COUNTY , May n, 1 091 

ANNA L. PHELPS, 
GOVERNMENT EMPLOYEES INSURANCE COMPANY, 
ANNA FEATHERSTONE, 
JENNIFER TREVEY and 
MARY C. PHELPS, 

Plaintif::s, 

v. ) ( 

Chancery File No. 8qQ15473 

ORDER ALLOWING AMENDED MOTION 
FOR DECLARATORY JUDGMENT 

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, 
UNITED STATES AUTOMOBILE ASSOCIATION and 
NATIONWIDE MUTUAL INSURANCE COMPANY, 

Defendants. 

Came this day the plaintiffs and moved to amend their motion 

for Declaratory Judgment against the defendant, State Farm Mutual 

Automobile Insurance Company, and others, and the Court seeing no 

objection to the same and believing an amendment to be proper. 

Doth hereby ORDER that the plaintiff be allowed to amend 

their motion for Declaratory Judgment for the second time. 

ENTERED this the __ (c._ day of ~ ;'' ~: 1991 

. ,. '·. ·~... '""/ ._, \J_,... ~£ 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIROINIA 

24:!123 

Jr. 

Judge Y 

1 
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Seen and aqreed: 

~n Kurtin 

Henry M. Sackett,~ 

~~~~ 

U.DFORD Be WANDREI 
ATTORNEYS AT LAW 

BEDFORD. VIRGINIA 

24~23 

~·~t 
. -':_..___.,/ 

2 
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VIRGINIA: 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

ANNA L. PHELPS, 
GOVERNMENT EMPLOYEES INSURANCE COMPANY, 
ANNA FEATHERSTONE, 
JENNIFER TREVEY and 
MARY C. PHELPS, 

Plaintiffs, 

v. ) { SECOND AMENDED MOTION FOR 
DECLARATORY JUDGMENT 

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, 
UNITED STATES AUTOMOBILE ASSOCIATION and 
NATIONWIDE MUTUAL INSURANCE COMPANY, 

Defendants. 

Comes now your plaintiffs to move for a declaratory judgment 

against the defendants, State Farm Mutual Automobile Insurance 

Company and others, on the grounds as follows: 

{1) Anna L. Phelps is an individual who was involved in an 

automobile accident in Bedford County, Virginia, on June 10, 

1989. 

(2) State Farm Mutual Automobile Insurance Company is an 

insurance company licensed and doing business in the State of 

Virginia. 

(3) That Anna L. Phelps, the plaintiff, contracted for a 

policy of automobile insurance with State Farm Mutual Automobile 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD. VIRGINIA 

24~23 

1 
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) 

Insurance company and Policy No. A370-661-46-0l was issued to 

her. A copy of which is attached hereto as Exhibit "A". 

(4) That the policy was in good standing on June 10, 1989. 

(5) That after June 10, 1989, Anna L. Phelps properly 

reported her accident to the defendant, State Farm. 

(6) That by letter dated July 24, 1989, J. William 

Dinwiddie, Claims superintendent of the Tidewater, Virginia, 

Division for state Farm, denied coverage because the vehicle Ms. 

Phelps was driving did not qualify as a "non-owned, temporary 

substitute or newly acquired automobile under your policy 

A copy of the denial letter is attached hereto as Exhibit "B". 

II 

(7) At the time of the accident, your plaintiff was driving 

a 1988 2-door Nissan owned by Mary c. Phelps, her sister. 

(8) That at the time of the accident, Anna L. Phelps 

resided at 8319 Brookvale court, Springfield, Virginia 22153. 

(9) That at the time of the accident, Mary c. Phelps 

resided at 8319 Brookvale Court, Springfield, Virginia 22153. 

(10) That a non-owned vehicle pursuant to the state Farm 

insurance policy means 11 an automobile or trailer not owned by or 

furnished for the regular use of either the named insured or any 

relative, other than a temporary substitute automobile". 

(11) That the State Farm automobile insurance policy 

provides coverage to non-owned automobiles as set out in Coverage 

B of Part 1, Liability, of that policy. 

tADFORD Be WANDREI 
ATTORNEYS AT LAW 

BEDFORD. VIRGINIA 

24~23 

2 
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(12) That Anna L. Phelps did not own the automobile involved 

in the accident. 

(13) That the automobile involved in the accident was not 

furnished for the regular use of Anna L. Phelps. 

(14) That a relative, under the terms of the policy, means 

"a relative of the insured who is a resident of the same 

household". 

(15) That AnnaL. Phelps is a biological relative, i.e., 

sister, of Mary c. Phelps. 

(16) That Anna L. Phelps and Mary c. Phelps were not 

"residents of the same household" within the meaning of that 

term. 

(17) That, therefore, the 1988 2-door Nissan was a non-owned 

automobile under the terms of the State Farm policy. 

(18) That the plaintiff, Government Employees Insurance 

Company, is the liability and underinsured motorist carrier for 

Anna Featherstone, a possible claimant against Anna Phelps. 

(19) That the defendant, United Services Automobile 

Association is the liability and underinsured carrier for 

Jennifer Trevey, a possible claimant against Anna Phelps. 

(20) Anna L. Phelps was the driver of the vehicle involved in 

an automobile accident in Bedford County, Virginia, on June 10, 

1989. Jennifer Trevey and Anna Featherstone were passengers in 

the said motor vehicle at the date and time aforesaid. Anna 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24~23 

3 
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Featherstone and Jennifer Trevey have alleged that they each 

suffered injuries as a result of the negligence of Anna L. Phelps 

and are seeking a recovery, each of them having filed an action 

at law naming Anna L. Phelps as the defendant. 

(21) Nationwide Mutual Insurance Company is the liability 

carrier for Mary Phelps and may have an interest in the outcome 

of this litigation. 

(22) That there is a justiciable controversy between the 

parties concerning coverage on the state Farm Automobile 

Insurance police. 

WHEREFORE, your plaintiffs pray that this Court declare that 

the vehicle Anna L. Phelps was driving on June 10, 1989, was a 

non-owned automobile under the provisions of State Farm Mutual 

Automobile Insurance Policy No. AJ0-661-46-01, and for such other 

and further relief as the nature of this case may require. 

Respectfully submitted, 

ANNA L. PHELPS 

MARY~HE~~ 
By: 'L --........_ ~ 
~ OfCounsel 

R. Louis Harrison, Jr., p.q. 
RADFORD & WANDREI 
P.O. Box 1008 
Bedford, Virginia 24523 

t.ADFORD Be WANDREI 
ATTORNEYS AT LAW 

BEDFORD. VIRGINIA 

24~23 
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Jonathan s. Kurtin 
Lutins & Shapiro 
P. o. Box 180 

ANNA FEATHERSTONE 
JENNIFER TREVEY 

By: ____ ~~~~~-----------
~ 

Roanoke, Virginia 24002-0180 

GOVERNMENT 

~' By: f/ I 

Diane Baun 
Woods, Rogers & Hazlegrove 
P. o. Box 720 
Roanoke, Virginia 24004-0720 

CERTIFICATE 

COMPANY 

I hereby certify that a true and exact copy of the foregoing 

Amended Motion for Declaratory Judgment was hereby mailed to 

Henry M. Sackett, III, Esquire, Edmunds & Williams, P.C.,P. o. 

Box 958, Lynchburg, Virginia 24505, and Phillip v. Anderson, 

Esquire, Gentry, Locke, Rakes & Moore, P. o. Box 1018, Roanoke, 

Virginia 24005, this the 

RADFORD & WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24023 

day of ______________ , 1991. 

R. Louis Harrison, Jr. 

5 
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EDMUNDS & WILLIAMS 

B. C BALDWIN, JR. 
ROBERT D. RICHA.HDS 
PAUL H. COFFF.Y. JR. 
KENNETH S. WHITE 
ROBERT C. WOOD, m 
HENRY M. SACKETT, m 
RAYNER V. SNEAD. JR. 
BERNARD C. BALDWIN, m 
WM. TRACEY SliAW 
R. EDWIN BURNETTE, JR. 
BEVIN R. ALEXANDER, JR. 
PATRICIA R. BLACK 
WILLIAM E. PHILLIPS 

ELEANOR A. PUTNAM DUNN 
KEVIN L. CASH 

A PROFESSIONAL CORPORATION 

SUITE 400 

800 MAIN STREET 

P.O. BOX 038 

LYNC.HBURO. VIRGINIA 24505 

TELEPHONE C 8041 846 • 9000 

TELECOPIER(8041846·0337 

May 16, 1991 

Carol w. Black, Clerk 
Bedford County Circuit Court 
P. 0. Box 235 
Bedford, Virginia 24523 

J. EASLEY EDMUNDS, JR. 
(l9l4·l977) 

SAMUEL H. WILUAMS 
( 1914•1970) 

Re: Anna L. Phelps, et al v. State Farm Mutual 
Automobile Insurance Company, et al 

Dear Mrs. Black: 

I enclose for filing with the papers in the captioned 
case the answer of State Farm Mutual Automobile Insurance Company 
to plaintiffs' second amended motion for declaratory judgment. 

Very truly yours, 

EDMUNDS & WILLIAMS, P.C. 

By 

HMSIII: jete 

cc: R. Louis Harrison, Jr., Esquire 
Jonathan s. Kurtin, Esquire 
Diane Baun, Esquire 
Phillips v. Anderson, Esquire 

1.40 



VIRGINIA: 

IN THE CIRCUIT COURT OF THE BEDFORD COUNTY. 

**** 
ANNA L. PHELPS, 
GOVERNMENT EMPLOYEES INSURANCE COMPANY, 
~~NA FEATHERSTONE, 
JENNIFER TREVEY 
.;:,nd 
MARY C. PHELPS, 

Plaintiffs, 

v. 

STATE FARM MUTUAL AUTOMOBILE INSURANCE 
COMPANY, 
UNITED STATES AUTOMOBILE ASSOCIATION 
and 
NATIONWIDE MUTUAL INSURANCE COMPANY, 

Defendants. 

ANSWER OF THE DEFENDANT, 
STATE FARM MU'l'UAL AUTOMOBILE INSURANCE COMPANY, 

TO SECOND AMENDED MOTION FOR DECLARATORY JUDGMENT 
Case No. CH89-015473 

The defendant State Farm Mutual Automobile Insurance 

Co1npany, by counsel, for its answer to plaintiffs' second amended 

motion for judgment, says: 

1. It admits the allegations of paragraphs 1 and 2 of 

plaintiffs' second amended motion for declaratory judgment. 

2. It admits that the plaintiff was insured under a 

policy of automobile Farm Mutual 



Automobile Insurance Company, as al·leged in paragraph 3 of 

plaintiffs' second amended motion for declaratory judgment. It 

will require strict proof of the terms and conditions of the policy 

in question. 

3. It admits the allegations of paragraphs 4, 5, 6, 7, 

8, 9 and 10 of plaintiffs' second amended motion for declaratory 

judgment. 

4. It admits that its policy provides coverage for 

liability arising out of the use of a "non-owned automobile" as 

that term is defined in its policy and under the terms and 

conditions set forth in its policy. To the extent that the 

allegations of paragraph 11 of plaintiffs' second amended motion 

for declaratory judgment are inconsistent with the foregoing 

admission, those allegations are denied. 

5. It admits the allegations of paragraph 12 of 

plaintiffs' second amended motion for declaratory judqment. 

6. It denies the allegations of paragraph 13 of 

~lai.ntiffs' second amended motion for declaratory judgment. 

7. It admits the allegations of paragraph 14 of 

plaintiffs' second amended motion for declaratory judgment. 

8. It admits the allegations of paragraph 15 of 

plaintiffs' second amended motion for declaratory judgment. 

9. It denies the allegations of paragraph 16 of 

plaintiffs' second amended motion for declaratory judgment and 

affirmatively alleges that the plaintiff, Anna L. Phelps and Mary 

2 
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c. Phelps were "residents of the same ·household" as that term is 

used in State Farm's policy. 

10. It denies the allegations of paragraph 17 of 

plaintiffs' second amended motion for declaratory judgment. 

11. It has no knowledge of the allegations of paragraphs 

18 and 19 of plaintiffs' second amended motion for declaratory 

judgment and will require strict proof thereof. 

12. It admits that Jennifer Trevey and Anna Featherstone 

were passengers in a motor vehicle operated by Anna L. Phelps, as 

alleged in paragraph 20 of plaintiffs' second amended motion for 

declaratory judgment. It has no knowledge of the remaining 

allegations of paragraph 20 of plaintiffs' second amended motion 

for declaratory judgment and will require strict proof thereof. 

13. It has no knowledge of the allegations of paragraph 

21 of plaintiffs' second amended motion for declaratory judgment 

and will require strict proof thereof. 

14. It denies the allegations of paragraph 22 of 

plaint:.iffs' second amended motion for declaratory judgment. 

15. It denies that the automobile being driven by Anna 

L. Phelps on June 10, 1989, was covered under the policy issued by 

State Farm to Anna L. Phelps and further denies that Anna L. Phelps 

is entitled to any coverage under State Farm's policy for claims 

arising out of the accident of June 10, 1989. 

3 
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16. It denies each and every allegation of the 

plaintiffs' second amended motion for declaratory judgment except 

for those specifically admitted herein. 

WHEREFORE, State Farm Mutual Automobile Insurance Company 

respectfully prays that this Court declare that: 

1. The automobile being driven by Anna L. Phelps on 

June 10, 1989, was not covered under any policy of automobile 

liability insurance issued by State Farm Mutual Automobile 

Insurance Company; 

2. That AnnaL. Phelps is not covered under the policy 

of automobile liability insurance issued by State Farm Mutual 

Automobile Insurance Company for claims arising out of the accident 

of June 10, 1989; and 

3. That it be granted such other and further relief as 

to the Court seems appropriate. 

Henry M. Sackett, III 
Edmunds & Williams, P.c. 
P. 0. Box 958 
Lynchburg, VA 24505 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY 

By __ ~ill;l ~~ 
~~Of~! 

I hereby certify that a copy of the foregoing Answer to 

Plaintiffs' Second Amended Motion for Declaratory Judgment was 
.:.4 

mailed to the following counsel of record on this the ) 7.-- day of 

May .. 1991: 

4 
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I 

R. Louis Harrison, Jr., ·Esquire 
Attorney at Law 
P. 0. Box 1008 
Bedford, VA 24523 
Counsel for Anna L. Phelps and Mary c. Phelps; 

Jonathan s. Kurtin, Esquire 
Attorney at Law 
P. 0. Box 180 
Roanoke, VA 24002-0180 
Counsel frJr A.nna Featherst:one .:tnd Jenn.ifer Trevey; 

Diane Baun, Esquire 
Attorney at Law 
P. 0. Box 720 
Roanoke, VA 24004-0720 
Counsel for Government Employees Insurance Company; 
and 

Phillip v. Anderson, Esquire 
Attorney at Law 
P. 0 Box 1018 
Roanoke, VA 24005 
Counsel for United Services Automobile Association. 

5 

. 1.45 

Attorn~State Farm 
Mutual Automobile Insurance 
Company 
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RADFORD & WANDREI 
ATTORNEYS AT LAW 

P. 0. BOX tooa 
BEDFORD, VIRGINIA 24:523 

nuV AL RADFORD 
ROBERT T. WANDREI 

AREA CODE 7o3 

PHONE 586 ·3151 

R. LOUIS HARRISON, JR. 

May 29, 1991 

Ms. Donna Sensabaugh 
Judqe Sweeney's Office 
Bedford County Circuit Court 
Bedford, Virginia 24523 

Re: Anna L. Phelps - Government Employees Insurance Company 
Anna Featherstone, Jennifer Trevey and Mary c. Phelps 
v. 
State Farm Mutual Automobile Insurance Company, 
United States Automobile Association and 
Nationwide Mutual Insurance Company 

Dear Donna: 

This is to confirm that the hearinq for the second amended 
motion for declaratory judgement in the above matter has been set 
on September 10, 1991 at 2:00 p.m. 

Thank you. 

Very trulyx_urs, 
y:_··~( I 

I { j_ ./'I'--·-:-- -
R. Lou~s Harr~son, Jr. 

RLHjrfkaq 

cc: Anna L. Phelps 
Jonathan s. Kurtin, Esquire 
Diane Baun, Esquire 
Henry M. Sackett, III, Esquire 
Philip V. Anderson, Esquire 
Thomas M. Whiteman, Esquire 
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EDMUNDS & WILLIAMS 

B. C. BALDWIN, JR. 
ROBERT D. RICHARDS 
PAUL H. COFFEY. JR. 
KENNETH S. WHITE 
ROBERT C. WOOD. m 
HENRY M. SACKETT. m 
RAYNER V. SNEAD, JR. 
BERNARD C. BALDWIN, m 
WM. TRACEY SHAW 
R. EDWIN BURNETTE. JR. 
BEVIN R. ALEXANDER, .JR. 
PATRICIA R. BLACK 
WILUAM E. PHil.LlPS 

ELEANOR A. PUTNAM DUNN 
KEVIN L. CASH 

A PROFESSIONAL CORPORATION 

SUITE 400 

BOO MAIN STREET 

P.O. BOX 0~ 

LYNCHBURG. VIRGI!IfiA 24505 

TELEPHONE ( 804} 846·9000 

TELECOPIER(804l846•0337 

September 3, 1991 

Carol w. Black, Clerk 
Bedford County Circuit Court 
Main Street 
Bedford, Virginia 24523 

J, EASLEY EDMUNDS, JR. 
(1914·1977) 

SA.KOEL H. WILUAMS 
( 1914·1970) 

Re: Anna L. Phelps v. State Farm Mutual Automobile 
Insurance Company 

Dear Mrs. Black: 

I represent the defendant in the captioned case which is 
set for trial in the Circuit Court of Bedford County on September 
10, 1991. Please issue and deliver to the proper Sheriff for 
service a summons for each of the following individuals to testify 
on behalf of the defendant: 

1. Mary Catherine Phelps 
Route 2, Box 170 
Goode, VA; and 

2. Marjorie Hunt Phelps 
Route 2, Box 170 
Goode, VA. 

I enclose the following check in the amount of $10.00, 
payable to the Sheriff of Bedford County, VA, to cover the cost of 
service. 

very truly yours, 

EDMUNDS & WILLIAMS, P.C. 

By 
Henry M. Sackett, III 

HMSIII: jete 
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VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF BEDFORD 

TO THE SHERIFF OF THE COUNTY OF BEDFORD, 

OR ANY OTHER AUTHORIZED OFFICER: 

~~ You are commanded to summon 
!! :l 

i
1 

Mary Catherine Phelps 
; i Rt 2 , Box 17 o 
;1 Goode, VA 

" 'I 
i 

Marjorie Hunt Phelps 
Rt 2, Box 170 
Goode, VA 

I 
ii , to appear in the Circuit Court of the County of Bedford, at 

its Courthouse in Bedford, Virginia, on Tuesday, the lOth 
day of Sept., 1991, at 9:30 o'clock, a.m., to testify in the 
case of Anna L. Phelps vs state Fana llut. Auto. :rns. Co. 

This subpoena is issued on application of Henry K. 
Sackett, :r:r:r in the above styled case. 

WITNESS, Carol w. Black, Clerk of our said Court, at 
the Courthouse, the 4th day of Sept., 1991, and in the 216th 
year of the Commonwealth. 

Carol w. Black, ~ 

By\cA~ 'u. ~ ~ 
oepu~lerk l 

FILED IN THE CLERK·s OFFICE 

Th~ay of~ , tdl.L 
TESTE:----------

[A~~,.....~-..,....-,..._.-Clerk 

~£?~~ D.C. 
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VlRGINIA: 

VS: 

OATH OF CotJRT RIPOITER 

(Required by Rule 1:10) 

Dl THE cmcurr COURT OF THE COUNTr OF BEIJroRD 

r, r}tndtV J. ~ , a Court Reporter, 

do so1Emllll.7 near that I will to the beat ct lfiT abUity, faith-

tull.7 and accurate~ take cbRn and transcribe the proceediDp 

in tbe above styled case, and be subject to tbe control and dis-

cipllne of the Court. So belp me God. 

Subscribed and sworn to before me this _l_fJ __ dq ot 

W-
Clerk - Dep~t, Glerk. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF BEDFORD 

ANNA L. PHELPS, et al, 

Appellant, 

v. ) ( case No. CH89-015473 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, et al, 

Appellee. 

ANNA L. PHELPS 
Supplemental Memorandum in Support of 

Motion for Declaratory judgment 

In State Farm's brief, they cite several cases as supportive 

of their effort to find that Anna L. Phelps was a resident of her 

parents home. The first was Montgomery v. Hawkeye Security 

Inst,xance Company, 52 Mich. App. 457, 217 N. W. 2d 449 ( 197 4). In 

that action, the insurereds twenty-two year old son was a full 

time student living in an apartment at school. The lower court 

had written a "well reasoned opinion subsequent to a full trial 

before the Court which found that the son was a resident of his 

father's household." The lower court noted that the son lived at 

home with his parents, except when he was at school, that his 

education was being financed in part from his parents and that 

his parents paid the rent on the sons apartment at school. Based 

on these facts, the Appellant Court noted that the Trial Court 

has considered the evidence in light of all the surrounding 

circumstanced, and its decision, not being clearly erroneous, 

RADFORD 8c WANDREI 
ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 

24~23 
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will not be overturned." It should also be noted that in this 

case, the Court was interpreting resident so as to find coverage. 

The next case cited was Federated American Insurance Company 

v. Childers, 45 or. App. 379, 608 P2d 585 (1980). In that case, 

the insureds son resided with his father and brother in the 

family home at Grant's Pass, Oregon. When the son turned 

nineteen he decided to enroll in Layne Community College in 

Eugene, Oregon, where he hoped to gain a position on the College 

basketball team. However, he arrived to late to begin the fall 

term and returned back to his father's house and discussed the 

possibility with his father of living in an apartment in Eugene 

in order to avoid out of district tuition for the winter term. 

Consequently, he moved to Eugene and occupied his time during the 

fall by practicing with the College basketball team. His father 

sent him money to help with his living expenses. He then 

registered for classes at Layne and continued in school to the 

end of the term. At the end of the term he did not stay in 

Eugene. He would have returned to Grant's Pass only because he 

was unable to find a summer job there and instead he went to 

Wallowa, oregon to take a job. The son considered his father's 

home as his residence and left his possessions there. He 

returned often to the home for holidays and a bedroom was kept 

available to his use. It should be noted that even though the 

Court was interpreting the policy in such a way as to allow 

coverage, the Court was sharply divided 5 to 4. 
U\DFORD & WANDREI 

ATTORNEYS AT LAW 

BEDFORD. VIRGINIA 
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In American States Insurance Company v. Walker, 26 Utah 2d 

261, 46 P. 2d 1042 (1971), the insured·daughter was living out of 

state in an apartment and receiving training at a local hospital 

to be an x-ray technician. The trial court found that the 

daughter considered herself a resident of her father's household 

all during her education and returned to his home in Idaho at the 

end of each school year. She maintained a joint bank account 

with her father and her parents augmented her income by giving 

her money for clothing and food when she would return home for 

visits. At all times she had kept furniture, books and clothing 

at her father's home. She considered herself a resident of Idaho 

and voted in the general election there. She had a drivers 

license issued in Idaho but none in the state where she was going 

to school. The insurance company pointed out that her tax return 

showed her as being a resident of Utah. Nevertheless, the trial 

found that she was a resident of her parents household again 

interpreting the policy in such a way as to allow coverage. The 

Appellant Court made it clear that it was upholding the trial 

courts decision because it was not clearly erroneous and not 

because it would have made the same decision, noting: 

The trial court heard the evidence and made a finding that 
at the time of the collision Dixie Ann Walker was still and 
resident of her father's household. Whether we would have 
made this same ruling had we tried the case is immaterial, 
and on appeal we are not justified in substituting judgment 
for his since .the evidence was such as to sustain his 
judgment. 

RADFORD 8c WANDREI 
ATTORNEYS AT LAW 
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Again this case presents a much stronger case for finding 

residency and was interpreted such as to find coverage. 

The next case cited by State Farm was Crossett v. St.Louis 

Fire and Marine Insurance Company, 289 Ala.S98, 269 So. 2d 869 

(1972), which involved a college student who was attending 

university 116 miles away from home. However, unlike our case, 

the son had very close ties to the family. The son was an only 

child and came home every weekend except when his school was 

playing football at home. He kept all of his personal belongings 

at his parents home with the exception of those clothes he needed 

at school, his radio, books and personal necessities. The father 

paid for all of the tuition, automobile expenses, board and 

provided him with money for incidental expenses. The listed his 

parents address on his drivers license and registered for the 

draft near his parents home. He was at hi~ family home during 

all holiday periods and when he was at his parents home they put 

restrictions on him, requiring him to be in at a reasonable hour 

and he obeyed those restrictions. He Court noted that when he 

was at school he did as he pleased and he went to school all four 

quarters, but when there were breaks between quarters he was at 

his father's home. The Court noted that the clause "residence of 

his household" is ambiguous and is due to be construed to extend 

coverage to the person seeking to become an additional insured if 

he can qualify in any ordinary sense. The Court then adopted a 

construction favorable to the insured and found that the son was 
RADFORD 8c WANDREI 

ATTORNEYS AT LAW 

BEDFORD, VIRGINIA 
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a resident of his father's household. The Court distinguished 

the case of State Farm Mutual Insurance Company v. Hanna, 277 

Ala. 32 166 so. 2d 872(1964), which found that a college student 

was not a resident of his father's home for the reason that, in 

Hanna, the exclusion cause of the automobile policy was involved 

and it was obvious that the Court in Hanna was construing 

resident so as to omit coverage. Despite the fact the two were 

quite similar factually. 

In Goodsell v. State Farm Auto and Casualty Underwriters, 

261 Iowa 135, 135 NW 2d 458 (1967), the insurereds twenty-four 

year old daughter had begun a training course with Northwest 

Airlines in Minneapolis, Minnesota. Evidence was introduced to 

show that when she went to Detroit her plans were uncertain and 

it was well known that the course was temporary. She had resided 

with her father and mother before the course. In wrestling with 

the problem, the Court noted that the nrule of construction in an 

insurance cases requires any ambiguity to be construed strictly 

against the insurer and liberally in favor of the insured. The 

rule is peculiarly applicable here." Using this the Court 

construed residence so as to find coverage. It should be noted 

that two justices assented from the opinion. 

State Farm also cites Travelers Indemnity Company v. Mattox, 

345 s.w. 2d 290 (Tex. Civ.App. 1961) which did not involve a 

college student and again interpreted residence to define 

coverage. 
RADFORD & WANDREI 

ATTORNEYS AT LAW 
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The final case quoted by State Farm was Manuel v. American 

Employers Insurance Company, 228 so. 2d 321 (La. App. 3d Cir. 

1969), where the son was attending college only forty miles from 

his father's home. He rented an apartment there and lived at the 

apartment.for the four months of the semester in question, 

however, he kept most of his possessions and clothes in his 

fathers home to which he returned every weekend and on vacation. 

His permanent mailing address was at his father's home and he 

received his bills and governmental allotment checks there. When 

he returned he had his own room at his father's house and several 

people testified that he considered his father's home as his 

residence. Once again the term resident was construed so as to 

define coverage. 

Note that none of the cases quoted by State Farm involved a 

situation where a child was living with a member of the opposite 

sex, in a husband and wife type of relationship, such as that 

presented by Mary. None involved full time employment. It 

should be noted that while both of the girls were college 

students, as Anna testified at trial, she did not receive enough 

credit to complete her freshman semester because she was not 

taking a full load. On the other hand she was a full time 

employee. State Farm is wanting to classify the girls as college 

students and put blinders on to the court to the fact that they 

were also self supporting members of the work force. None of the 

cases cites by State Farm showed a case where a child had 
RADFORD & WANDREI 

ATTORNEYS AT LAW 
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evidenced an intent not to return to the same household and most 

importantly each of the cases involved·situations where the Court 

was construing the term resident in favor of coverage. As noted 

in Annotation, 93 ALR 3d 420, "Who is a Resident or Member of the 

Same Household or Family as Named Insured within Liability 

Insurance Provision Deeming Additional Insureds" §2(B), points 

out that as recognized by nwnerous Courts "such terms are 

ambiguous and should therefore be construed, in accordance with 

general principals of insurance law in such a manner as to favor 

policy coverage." Certainly this is the case in Virginia as the 

Federal Courts in Virginia have recognized that, "policy 

provisions are to be construed in favor of the insured, one might 

be held a member of the household extending coverage, though not 

for the purpose of a policy exclusion." White v. Nationwide, 245 

F Supp. 1· ( W. D. V a. 19 6 5 ) • 

The Plaintiff would point the Court to, State Farm v. Hanna, 

277 Ala. 32, 166 so. 872 (1964), where the court held that a 

college student was not a resident of his father's household even 

though Mr. Hanna lived in a temporary housing, (ie College 

dormitory) whose tuition was paid in part by his parents. The 

son returned home during summer vacation each year and also 

returned there for Thanksgiving, Christmas and Spring holidays. 

He would also return for weekend visits from time to time. He 

registered for the draft in his parents county and gave his 

parents address as his address. 
RADFORD 8c WANDREI 

ATTORNEYS AT LAW 

BEDFORD. V.IRGINIA 
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which was known as his room, which had been his room while he was 

in high school. He was an only child and his possessions 

remained in that room. He maintained a charge account in a drug 

store at his house and listed his address as his family home. 

His drivers license showed his address as being the family home 

and his insurance policy and other papers remained at his family 

home. Despite this powerful evidence, the Appeals Court opted to 

adapt a construction which would be favorable to the insured and 

held that the son was not residing in the same household as his 

father at the time of the accident. 

In summary, the courts have consistently construed this 

ambiguity against the insurer and in favor of coverage, exactly 

the result requested here. 

RADFORD 8c WANDREI 
ATTORNEYS AT LAW 

BEDFORD. VIRGINIA 
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Respectfully submitted, 

ANNA L. PHELPS 
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CERTIFICATE 

I do hereby certify that a true and exact copy of the 

foregoing supplemental Memorandum was mailed to .Phillip v. 
Anderson, Esquire, Gentry, Locke, Rakes & Moore, P. O. Box 1018, 

Roanoke, Virginia, Diane Baun, Esquire, Woods, Rogers & 

Hazlegrove, 105 Franklin Road, Roanoke, Virginia, and Henry M. 

Sackett, Esquire, Edmunds 

Virginia 24505, this the 

RADFORD Be WANDREI 
ATTORNEYS AT LAW 

BEDFORD. VIRGINIA 
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& Williams, P. o. Box 958, Lynchburg, 

I day of Ocfiv- , 1991. 
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STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY 
v. 

Phillip HANNA et al. 
5 Div. 772. 

Supreme Court of Alabama. 
March 26 1 1964. 

Rehearing Denied Aug. 271 1964. 
Bill in equity by automobile liability insurer which claimed that it was not 

obligated to defend personal injury suit. The Circuit Court, Tallapoosa 
County, Albert Hooton, J., entered a decree adverse to the insurer which 
appealed. The Supreme Court, Harwood, J., held that insured who was student at 
college in another town and who returned to fami"ly home for vacations and 
occasion&! weekends was not 'residing in the same household' when his father 
was injured in automobile accident while insured was home for weekend, and 
accident was not excluded under automobile policy which excluded coverage for 
injury to insured or to any member of family of insured residing in the same 
household as the insured. 

Affirmed. 
[11 
135K2 
DOMICILE 
K. Domicile distinguished from residence. 
Ala. 1964 
Word 'residing' indicates some intent of permanency of occupation as 
distinguished from boarding or lodging, but does not require intent of 
permanency to degree required in 'domicile.• 
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA 
166 So.2d 872 1 277 Ala. 32 
See publication ~ords and Phrases for other judicial constructions and 
definitions. 
[2] 
135K2 
DOMICILE 
K. Domicile distinguished from residence. 
Ala. 1964 
While residence is necessary component of domicile, residence is not always 
domicile, and one may have legal domicile with family, and reside actually and 
personally away from his family. 
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA 
166 So.2d 872 1 277 Ala. 32 
[J] 

157K5C2) 
EVIDENCE 
K. Particular facts. 
Ala. 1964 
It is common knowledge that usually a student in a college or university musl 
be in residence at college or university for academic year preceding the award 
of his degree. 

COPR. CC) WEST 1991 NO CLAIM TO ORIS. U.S. GOUT. WORKS 
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166 So.2d 872 
CCite aa: 2" Ala. 32 1 166 So.2d 872) 
STATE FARH MUTUAL AUTOMOBILE INS. CO. v. HANNA 
166 So.2d 872 1 277 Ala. 32 
[4] 
2171<146.7(1) 
INSURANCE 
K. In general. 
Ala. 1964 

PAGE 2 

Where policy provisions are susceptible of plural constructions, consistent 
with objec·t oF obligation, that construction will be adopted which is Favorable 
to insured. 
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA 
166 So.2d 872 1 277 Ala. 32 
[~] 

217K43S.18C2) 
INSURANCE 
K. Named insured or member oF Family. 
Ala. 1964 
Insured who was student at college in another town and who returned to Family 
home For vacations and occasional weekends was not •residing in the same 
household' when his Father was injured in automobile accident while insured was 
home For weekend, and accident was not excluded From automobile policy which 
excluded coverage For injury to insured or any member of Family of insured 
residing in the same household as the insured. 
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA · 
166 So.2d 872, 277 Ala. 32 
See publication Words and Phrases for other judicial constructions and 
definitions. 
[6] 
2171<~14.18(1) 

INSURANCE 
K. In general. 
Ala. 1964 
Action of insured in picking up suit papers at office of attorney for injured 
party and taking them to office oF circuit clerk 1 where insured was served with 
summons and complaint did not violate automobile liability policy provision 
requiring insured's cooperation. 
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA 
166 So.2d 872 1 277 Ala. 32 
[71 
217KS14.1BC1) 
INSURANCE 
K. In general. 
Ala. 1964 
Cooperation of insured implies assistance, and Failure to cooperate cannot be 
implied where no assistance has been requested. 
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA 
166 So.2d 872 1 277 Ala. 32 
~8] 
217Ks;14.21C1) 
INSURANCE 

COPR. CC) WEST 1991 NO CLAIM TO ORIG. U.S. GOUT. ~ORKS 
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~· 
166 So.2d 8'2 
CCite aa: 277 Ala. 32, 166 So.2d 872) 
K. Presumptions and burden of proof. 
Ala. 1964 

PAGE 

Lack of cooperation was an aff~rmative defens~ which insurer had burden to 
establish. 
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA 
166 So.2d 8,2, 277 Ala. 32 
£91 
217KS14.22 
INSURANCE 
K. Questions for jury. 
Ala. 1964 

3 

What constitutes Failure of cooperation by an insured is usually a question of· 
fact. 
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA 
166 So.2d 872 1 277 Ala. 32 
£101 
1S7K151C1> 
EVIDENCE 
K. In general. 
Ala. 1964 
Unobjected to testimony by insured to the effect that he intended to make 
certain town his place of residence was not admissible under so-called Rule of 
Exclusion relating to uncommunicated intentions. Code 1940, Tit. 7 1 s 372(1). 
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA · 
166 So.2d 872 1 277 Ala. 32 
[111 
30K8J7C11> 
APPEAL AND ERROR 
K. Consideration of incompetent evidence. 
Ala. 1964 
In equity cases, reviewing court will consider only such evidence as is legal, 
material, and competent. 
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA 
166 So.2d 872, 277 Ala. 32 
•JJ ••873 Sam~. Oliver, Dadeville, Rives, Peterson, Pettus & Conway, 

Birmingham, for appellant. 
•34 Chas. R. Adair, Jr., and Ruth S. Sullivan, Dadeville, Wm. I. Byrd, 

Alexander City, For appellees. 

HARWOOD, Justice. 

·This is an appeal From a decree entered in a declaratory judgment action. The 
bill prayed for a determination of the rights of the parties under an 
automobile insurance policy. 

It alleged that a damage suit for personal injuries had been filed by Jimmie 
Hanna against his son.Phillip, who was the insured. It Further alleged that 
the injury to Jimmie Hanna, on 4 November 1961 1 resulted from the negligence of 
Phillip in the operation of an automobile. 

The insurer, State Farm, had been called upon to defend the suit under a 
liability insurance policy issued by i~ to Phillip. State Farm thereupon filed 

COPR. <C> WEST 1991 NO CLAIM TO ORIG. U.S. GOVT. WORKS 
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166 So.2d 872 PAGE 4 
CCite aa: 277 Ala. ,2, *'41 166 So.2d 872, ••873) 
the bill below and asserted that it was not obligated to defend the suit nor to 
pay any judgment rendered thereon on grounds that, C1) the alleged accident was 
not covered by the ••874 policy because of a "family exclusion provision and, 
(2) the respondent, Phillip Hanna, had breached the cooperation clause of the 
policy, a condition precedent to liability by State Farm under the policy. 

The family exclusion provision in the policy excludes coverage to: 
'Bodily injury to the insured or any member of the family of the insured 

residing in the same household as the· insured.' 
The assistance and cooperation of the insured provision in the policy reads: 

'The insured shall cooperate with the company.' 
In their separate answers the respondents denied that Jimmie Hanna was a 

member of the family of the insured, Phillip Hanna, residing in the same 
household, and further denied that the insured had failed to cooperate with 
State Farm as required by the policy. 

After a hearing, the court rendered a decree adverse to State Farm, and in 
favor of the respondents, holding that State Farm was obligated to defend the 
action at law instituted by Jimmie Hanna against his son Phillip Hanna, the 
insured, and was obligated to pay any judgment that might be rendered therein. 
The court further found that non-cooperation on the part of the insured that 
would prejudice the complainant was not sufficiently established. *'' From this decree State Farm has perfected its appeal. 

The appellant has argued thre.e points: (1) that the court erred in decreeing 
that State Farm was obligated to defend the insured, Phillip Hanna, in the suit 
brought by his father, and to pay any judgment rendered thereon against Phillip 
Hanna, C2) that the court erred in finding that the coverage, if any, was not 
voided by the insured's breach of the cooperation clause, and (') in 
considering evidence which was illegal, immaterial, and irrelevant in reaching 
its conclusions and its decree. 
The evidence presented by the complainant shows that at the time of the 

accident on 4 November 1961 1 the insured, Phillip Hanna, was 20 years of age, 
and was in his third year as a student in Howard College in BirMingha•, 
Alabama. At the college he lived in a dormitory room with a roommate, with the 
usual Furnishings of a dormitory room. 

It cost Phillip approximately $800.00 per college year to attend college, his 
tuition being reduced by hal, because he was a ministerial student. These 
expenses were paid in part by Phillip and in part by his parents who were 
domiciled in East Tallassee, Alabama. Prior to entering college Phillip had 
accumulated 11 1 000 to $1 1$00 which was deposited in a savings account in a bank 
in Tallassee. During the summer vacations he had earned S300 to SSOO in summer 
jobs, and while in college he had preached six or eight times a year and had 
been paid about t1S each time. He drew upon his monies from time to time while 
in college, and part of his expenses were paid by his parents. Upon 
registering for the draft in Tallapoosa County, he gave his address as that oF 
his parents in East Tallassee. Subsequent notices of classification by the 
draft board have been sent to that address, the last such notice being dated 12 
January 1961. He never changed his address with the draft board. 

During the summer vacation each year, Phillip returned to the home o, his · 
parents in East Tallassee, and also returned there for the Thanksgiving, 
Christmas, and Spring holidays. He also would return for weekend visits from 
time to time. 
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166 So.2d 872 PAGE 5 
CCite aaa 277 Ala. 32, •39, 166 So.2d 872, ••874) 

Phillip haci,; ... roo• ... ·ir•· the fa11ily horne in East Tallassee which was known as his 
room, and w~ch had been his room while in h~gh school. He waa an only child 
and he and his parents were th' only people who had lived in the home. ~hile 
away at college so .. of his poaaeaaiona remained in this room. 
Just beFore Christmas oF 1960 1 he applied for the policy oF insurance involved 

in this ••879 case. At that time he was a student at Howard College. The 
license tags for the automobile purchased in late 1961 were bought in 
Tallapoosa County and Phillip gave his address as East Tallassee, Alabama. 
Phillip did not pay room rent or borad when he went to the family home on 

weekends, but from time to time during the summer vacations he would buy and 
contribute groceries. He maintains a charge account in a drug store in East 
Tallassea where his address is listed aa the family home. His drivers• license 
showa his address as being at the Family home. The present insurance policy 
and other papers belonging to Phillip remain in the family home. On the other 
hand, his college library card listed his address as Room 21J, Howard Coliege. 
When he purchased the insurance policy here involved, he told Mr. Thompson, the 
State Farm agent, he had been living in Birmingham at school. 

Mr. Thompson testified that he had told Mr. Jimmie Hanna that the two 
conditions to issuing the policy to Phillip were that a State Farm policy must 
be in force in his immediate household insuring a car owned by a member of the 
household and secondly, that the minor owner of a car had to be a resident or 
member or the household. When the policy was actually applied for on 26 
December 1960, he again discussed these conditions in the presence of both Hr. 
Hanna and Phillip. He told Phillip he was qualified under both conditions, 
•J6 though Mr. Thompson at that time knew that Phillip was a student in 
Birmingham and would take the car to Birmingham when he returned to school. 
Notwithstanding, M~. Thompson considered Phillip a membe~ of the household in 
Tallassee. 
The accident in which Mr. Hanna was injured occuTred on 4 November 1961, while 

Phillip had his automobile in the yard of his pa~ent's home, he being on a 
weekend visit to them~ 

On 10 F~bruary 1962 1 Mrs. Hanna, at the request of Mr. Hanna's attorney, got 
in touch with Phillip at Howard College and requested him to pick up papers 
pertaining to a suit filed by his father against him, and to take such papers 
to Dadeville for filing. Phillip did as he was requested, picking up the 
papers at the office of his father's attorney, and called his mother From 
Dadeville telling her that he had been served 1 and that she should notify Mr. 
Thompson. This, oF course, was after he had taken the suit papers from the 
attorney's office in Alexander City to Dadeville, Alabama, where he handed them 
to the clerk of the Circuit Court. He also Filed a paper for the appointment 
oF a guardian ad litem to represent him in the suit. In Dadeville a copy of 
the suit papers was handed to the deputy sheriff by an employee in the circuit 
clerk's oFFice, who. in turn served the copy on Phillip. He then returned to 
school and did nothing with respect to the papers until his mother called him 
about two and a half weeks later and told him that Mr. Thompson, the State Farm 
agent, needed the papers. Phillip mailed them to his mother. 
Phillip testified that he in no wise discussed the suit with Mr. Hanna's 

attorney, but merely picked up the papers and took them to Dadeville as 
instructed. 
Mr. Thompson testified he received theae papers on 6 March. He Further 
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testified that he visited Jimmie Hanna with a claims adjuster some time after 5 
November 1961, and prior to 10 February 1962, but he could not recall what was 
said or done on that occasion regarding the injury to Mr. Hanna. 

Mr. Charles Funderbuck testified that Phillip had worked in his drug store in 
the afternoons while in school, and full time during the summers. Phillip 
terminated this employment after telling Mr. Funderbuck that he was going to 
college in Birmingham. 

Miss Jenny Ruth Gann, clerk of the East 'Tallassee Baptist Church, testified in 
substance that Phillip Hanna moved his church membership back and forth between 
East Tallassee and Birmingham depending on ••&76 whether he was in school or 
at home for the summer. A copy of the 'Church Covenant• was received in 
evidence and it showed that members of the church agreed that 'when we remove 
from this place we will as soon as possible unite with some other church where 
we can carry out the spirit of the Covenant. • 

The first point to be determined is, were Jimmie Henna and Phillip residing in 
the same household at the time of the accident?· 

In brief counsel for appellant argue that the provision excluding coverage 
for 'bodily injury to the insured or any member of the family of the insured 
residing in the same household as the insured' is plain, unambiguous, and 
susceptible of only one reasonable construction, and does not permit of a 
construction favorable to the insured. Counsel further asserts that the 
doctrines of Holloway v. State Farm Mut•Jal Automobile Ins. Co., 275 Ala. 41 1 
151 So.2d 774, and Home Ins. Co. v. Pettit, 225 Ala. 487, 143 So. 839, are 
decisive of the point now being considered. We.do not agree with either 
premise. 
Holloway, supra, concerned the concept to be accorded the word 'family' as it 

appears in the provision now under consideration. 
Pettit, supra, dealt with the meaning of the word 'household' in an 

exclusionary clause then being considered. 
•J7 Neither case was concerned with the interpretation of the phrase 

'residing in the same household. • 
[11[2] The word 'residing• is an ambiguous, elastic, or relative term, and 

includes a very temporary, as well as a permanent, abode. Phillips v. South 
Carolina Tax Comm., 195 S.C. 472, 12 S.E.2d 13. It mean& a dwelling place for 
the time being, as distinguished from a mere temporary locality of existence. 
Drew v. Drew, 37 Me. 389. It indicates some intent of permanency of occupation 
as distinguished from boarding or lodging, but does not require the intent of 
permanency to the degree required in domicile. 2 Kent's Comm. ClOth Ed.) 576. 
While residence is a necessary component of domicile, residence is not always 
domicile. One may have a legal domicile with his family, and reside actually 
and personally away from his family. In such event the word 'reside' may 
correctly denote either the technical domicile, or the actual personal 
residence. The word 'reside' is often used to express a different meaning 
according to the subject matter. In re Seidel, 204 Minn. 357, 283 H.W. 742. 

[3] We think it common knowledge that usually a student in a collage or 
university must be 'in residence• at the college or university for the academic 
year preceding the award of hia degree. Often the statement is found that a 
student, or a faculty member is 'in residence• at a college or university 
during a particular time. Phillip Hanna was living in a college dormitory at· 
Howard College, and taking his meals at the college dining hall. Thus in this 
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sense, Phillip Hanna waa 'in residence,• or residing at Howard College at the 
time of the accident. . 
Nor waa such residence abroga~ed by casual visits over the weekend to the home 

of his parents. Such visits were nothing more than mere temporary 
interruptions of his more permanent residence at Howard College. The same 
would apply to the Christmas and Spring vacation periods. ~e doubt that such 
rule should apply to the long summer vacation period of several months where a 
student resumes living with his parents, nor should such rules apply where a 
student attends a college or university in the aame town or city aa his home 
while he continues to reside in his family home. 

[41 The rule is too well settled by our decisions to require citation of 
authority that where provisions of an insurance policy are susceptible of 
plural constructions, consistent with the object of the obligation, that 
construction will be adopted which is favorable to the insured. 
••877 [Sl We hold that the court did not err in concluding that Phillip 

Hanna was not residing in the same household as JimMie Hanna at the time of the 
accident. . 
Appellant's assignment of error No. 9 1 asserts error because the court, in ita 

decree stated: 'I do not see any element of non-cooperation to any extent that 
would prejudice the insurer. • 

The clauses of the policy pertinent to this aspect of the case read: 
• • • 

'2. Action Against Company. No action shall lie against the company: (a) 
Unless as a condition precedent thereto there shall have been full compliance 
~ith all terms of this policy. 

• • • 
'J. Assistance and Cooperation of the Insured. The insured shall cooperate 

with the company and upon its request, attend hearings and trials, assist in 
effecting settlements, securing and giving evidence, obtaining the attendance 
of witnesses and in the conduct of any legal proceedings in connection with the 
subject of this insurance.• 
Counsel for appellant relies upon American Fire and Cas. Co. v. Tankersley, 

270 •JI Ala. 126, 116 So.2d S79. This case concerned the failure of the 
insured to give the insurer notice of an accident, or receipt of any demand, 
summons, or other process, and held that such failure will release the insurer 
from obligation under the insuran~e contract, although no prejudice resulted, 
where such notices are specifically made a condition precedent to any action 
against the insurer. 

[6] The evidence below as to non-cooperation was merely to the effect that 
Phillip, at his mother's direction, had picked up certain suit papers at the 
office of his father's attorney and taken them to Dadeville where he filed them 
in the office of the circuit clerk, and was there served by a deputy sheriff 
with the summons and complaint. Phillip testified he did not discuss the suit 
in any wise with the attorney. Insofar as disclosed, his act in conveying the 
papers was that of a messenger or cou~ier. The fact that he was served with 
the papers in no wise· affected the substantial rights of the insurer, since 
serving could easily have been perfected by other methods . 
. There was no evidence tending to show that Phillip had ever been requested by 
the insurer to do any of the things set forth in the cooperation clause. 
[7] Cooperation implies assistance, and failure to cooperate cannot be 
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implied where no assistance has been requested. American Surety Co. v. 
Sutherland, D.C., J~ F.Supp. lSJ. 

(8](9] Lack of cooperation being an affirmative defense, the burden was upon 
the insurer to establish such defense. United States Fidelity and Guaranty Co. 
v. Remand, 221 Ala. 349 1 129 So. 15. What constitutes a failure of cooperation 
by an insured is usually a question of fact. Metropolitan Cas. Ins. Co. of New 
York v. Blue, 219 Ala~ 37, 121 So. 25. The trial court, as trier of fact, and 
after hearing the witnesses, found no substantial lack of cooperation on the 
part of Phillip, the insured. What constituted a cooperation, or a material 
failure in that regard was a question of fact passed upon by him. We find no 
justifiable basis for disturbing his conclusion in this regard. 
[101 Counsel for appellant also argues, under appropriate assignment, that 

the decree is erroneous in that, because of certain statements there, it must 
be concluded that the court considered illegal, immaterial, and irrelevant 
testimony. These statements related to testimony by Phillip as to his intent 
to make Birmingham his place of residence. No objections were interposed to 
this evidence. See Section 372(1) 1 Title 7 1 Code of Alabama 1940. Such 
evidence is not admissible under our decisions because of the so-called Rule of 
Exclusion prevailing in this State. See Conrad v. Conrad, ••878 27~ Ala. 
202 1 153 So.2d 63~, and cases cited in concurring opinion. 

However, there is legal, material, and relevant evidence fully supporting the 
judgment and decree below. 
£111 In equity cases, this court, in its review, will consider only such 

evidence as is legal, material and competent. Section 372(1) 1 supra; Mink v. 
Whitfield, 218 Ala. 334 1 118 So. ~S9. After full eonsideration, we are clear 
·to the conclusion that the decree is supported by such type of evidence. 

Affirmed. 

LIVINGSTON, C. J., and SIMPSON and MERRILL, JJ., concur. 
END OF DOCUMENT 
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FEDERAL SUPPLEMENT 
VOLUME 245 

Blta S. WRITE, Plaintiff, 
v. 

NATIONWIDE MUTUAL INSURANCE 
COMPANY, Original Defendant and 

Thlrd·Party Plalntlft, 
v. 

ALlSTATE INSURANCE COMPANY, 
Thlrd·Party Defendant. 

Clv. A. Nos. 85-C-5-A, ~11-A. 

United States District Court 
W. D. Virginia, 

Abingdon Division. 

July 20, 1965. 

Actions brought against insurer of 
father of plaintiff injured in collision 
and against insurer of motorist whose 
automobile collided with automobile in 
which plaintiff was a passenger and who 
did not pay judgment obtained against 
him by plaintiff. Cases were removed 
to federal court, consolidated for trial 
and father's insurer was pe;rmitted to file 
third-party complaint against other in­
surer. The District Court, Dalton, Chief 
Judge, held that where coverage speci­
fied in father's policy, under which plain­
tiff was an insured, was $15,000 per per­
son and limits of liability of policy of 
other motorist was $10,000 per person, 
motorist's vehicle came under section of 
Virginia Code defining uninsured motor 
vehicle and plaintiff who obtained judg­
ments in amount of $22,000 against mo­
torist was entitled to recover $12,000 
from her father's insurer. 

Order accordingly. 

245 F.Supp.-1 
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1 

1. lnsUl'ance ¢=148.'7(1) 
Policy provisions are to be construed 

in favor of insured. 

2. lnsW'allce ¢=169(3) 
One might be held a member of 

household within provision extending cov­
erage, though not for purposes of policy 
exclusion. · 

3. Insurance ¢=168(3) 
Daughter who went to stay with her 

parents in August 1963, who remained 
with them until her husband rejoined 
her in June 1964 and who during that 
time ate, slept, and lived at home of her 
parents was a member of her father's 
household so as to come under coverage 
of father's automobile liability policy 
containing uninsured motorist endorse­
ment and defining insured to mean named 
insured and, while residents of same 
household, his spouse and relatives. Code 
Va.1950, § 38.1-381. 

4. Insurance ¢=612(2) 
Timely notice is condition precedent 

to right of recovery under uninsured mo­
torist provision of automobile liability 
policy calling for notice as soon as prac­
ticable. 

5. Insurance ~562.3(1) 
Burden of showing notice as soon as 

practicable as required by uninsured mo­
torist provision of automobile liability 
policy is on insured. 

6. Insurance ¢=53'7.1 
For compliance with automobile lia­

bility policy requiring that insurer be 
notified of claim it is not always necessary 
that notice come directly from the in­
sured. 



2 
'1. Insurance c8=5S9.S 

"As soon as practicable" within un­
insured motorist provision of automobile 
liability policy requiring notice of claim 
as soon as practicable must be broadly 
construed and it is not necessary that no-~ 
tice be given immediately after accident 
especially where prejudice to insurer is 
lacking. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

8. Insurance c8=589.8 
Inasmuch as insurer received actual 

notice of injuries sustained by plaintiff 
who subsequently made claim against in­
surer under uninsured motorist provision 
of policy, there was no prejudice on 
ground that insurer had not received 
adequate notice of claim. 

9. Insurance ¢=589.1 
Where, despite reasonable diligence, 

no discm,.ery was made that limits of 
automobile liability policy covering mo­
torist were less than required by Virginia 
law until one month after motion for 
judgment against motorist was filed and, 
within 10 days of learning that fact, 
registered agent of insurer of plaintiff's 
father was notified that plaintiff was re­
lying on uninsured motorist provision of 
father's policy and father's insurer had 
four months to investigate and prepare 
defense, plaintiff was not precluded from 
recovering under uninsured motorist pro­
vision of father's policy on basis of mere 
lapse of time in insurer's receiving no­
tice. Code Va.1950, §§ 38.1-381, 46.1-l 
(8), 46.1-451. 

10. Insurance €=888(5) 
Main purpose of Virginia financial 

responsibility form is to inform Division 
of Motor Vehicles so they may act ac­
col·dingly in revoking driving privileges 
and it is not meant to be relied on by in­
surance carriers. Code Va.1950, § 46.1-
451. 

11. Estoppel cS=8'7 
Estoppel arises when false represent­

ation is made by one to another who rea­
sonably relies thereon to his detriment. 

12. Insurance ¢=388(5) 
Inasmuch as one automobile liability 

insurer should at least have been put on 
inquiry by apparent conflict between 
financial responsibility form filed by in­
surer of motorist and notice it received 
from its insured as to coverage, insurer's 
reliance on form indicating that motor­
ist's coverage was equal to that required 
by Virginia Financial Responsibility 
Law was not reasonable and motorist's 
insurer was not estopped from asserting 
that its coverage did not equal that re­
quired by Financial Responsibility Law 
when it was sued as third-party defend­
ant. Code Va.1950, §§ 88.1-381, 46.1-
1(8), 46.1-451. 

13. Insurance ~452.4, S2U 
Where plaintiff was an insured un­

der her father's automobile liability policy 
limiting recovery to $15,000 per person 
and limits of liability of policy of motorist 
whose negligence injured plaintiff was 
$10,000 per person, motorist,s vehicle was 
an "uninsured motor vehicle" under Vir­
ginia Financial Responsibility Act and 
plaintiff who obtained judgment in 
amount of $22,000 against motorist was 
entitled to recover $12,000 from her fa­
ther's insurer. Code Va.1950, §§ 38.1-
381, 46.1-1(8), 46.1-451. 

14. Insurance €=608(4) 
Insurer after payment to insured un­

der uninsured motorist provision of policy 
maintains all his rights against uninsured 
motorist. Code Va.1950, § 38.1-381. 

Leslie M. Mullins, and William J. Stur­
gill, Greear, Bowen, MuUins, Winston, 
Pippin & Sturgill, Norton, Va., for plain­
tiff. 

William B. Poff, Woods, Rogers, Muse 
& Walker, Roanoke, Va., for Nationwide 
Mut. Ins. Co. 

Francis W. Flannagan, Flannagan & 
Flannagan, Bristol, Va., and Frank Win­
ston, Curtin, Hayes & Winston, Bristol, 
Tenn., for Allstate Ins. Co. 
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DALTON, Chief Judge. 

Plaintiff, Rita S. White, instituted this 
action to recover damages for injuries 
which she sustained as a result of an 
automobile accident. The controversy 
centers around Virginia's Uninsured Mo­
torist Statute. (Va.Code Ann.§ 38.1-381 
(Supp.1964) ). The pertinent facts are 
not in dispute. 

On November 17, 1963, the plaintiff, 
Rita S. White, was a passenger in an au­
tomobile which was owned and operated 
by one Daisy P. Long. The accident oc­
curred in Scott County, Virginia, when 
Miss Long's vehicle was struck and forced 
from the road by another vehicle operated 
by Jack L. Morrison of Blountville, Ten-
nessee. 

The vehicle driven by Morrison was 
covered by a policy of automobile liability 
insurance issued in Tennessee by Allstate 
Insurance Company, hereinafter referred 
to as Allstate. The limits of that policy 
were $10,000 per person and $40,000 per 
accident. On December 11, 1963, a proof 
of insurance form (SR-21) was filed by 
Allstate with the Virginia Commissioner 
of Motor Vehicles in an effort to comply 
with Va.Code Ann.§ 46.1-451. The form 
indicated Morrison had limits of liability 
insurance at least equal to those required 
bt the Virginia Financial Responsibility 
law ( $15,000 per person, $30,000 per 
accident). 

Miss Long after the accident notified 
her insurer, Nationwide Mutual Insur­
ance Company, hereinafter referred to as 
Nationwide. An investigation ensued 
and certain medical expenses of plaintiff 
were paid under Miss Long's policy. 

The facts show that plaintiff was at the 
time of the accident residing at the home 
of her father, Add D. Sizemore in Dicken­
son County, Virginia. The facts also 
show that Nationwide had issued an 
automobile liability insurance policy to 
Mr. Sizemore which was in effect at the 
time of the accident. It was under the 
uninsured motorist endorsement of this 
policy which plaintiff was to later make 
claim. 

On May 5, 1964 plaintiff, alleging seri· 
ous and permanent injuries, filed a mo. 
tion for judgment in the Circuit Court 
of Dickenson County, Virginia, against 
Morrison as tortfeasor. Learning later 
that the liability insurance on Morrison's 
vehicle was not equal to that required by 
Virginia law, plaintiff on June 18, 1964 
sent Nationwide an affidavit that she was 
relying on the uninsured motorist provi­
sion of her father's policy. A copy of the 
notice of motion for judgment was served 
on Nationwide June 25, 1964. 

Trial of the case of White v. Morrison 
was begun on October 20, 1964. A judg­
ment was recovered by plaintiff on Octo. 
her 21, 1964 in an amount of $22,000 with 
interest at the rate of six per cent per an-
num to run from the date of judgment, 
with costs in an amount of $121.50. 

When Miss White was unable to col­
lect on her judgment against Morrison, 
she brought two actions in the Circuit 
Court of Dickenson County on January 
1, 1965.. One action was instituted 
against Allstate to recover $22,121.50 
plus interest from the date of judgment 
and another was brought against Nation­
wide to recover $15,121.50 with interest. 

After removal by Nationwide and All· 
state to this Court, the cases were con­
solidated for trial. Nationwide was per­
mitted by leave of Court to file a third· 
party complaint against AJistate. 

Allstate then paid into Court $10,215.-
60 claiming payment in full to the plain­
tiff under its policy covering Morrison, 
the limit of that policy being $10,000 per 
person. This Court ordered that amount 
paid to plaintiff, without prejudice, on 
February 16, 1965. 

[ 1-3] The Court first considers 
whether plaintiff was a member of her 
father's household so as to come under the 
coverage of the policy issued her father. 
The policy issued Sizemore by Nation­
wide defines "insured" thusly: 

"The unqualified word 'Insured' 
means (1) the Named Insured and, 
while residents of the same house­
hold, his spouse, and the relatives of 
either;" 

1.70 
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Plainti1f went to stay with her parents on 
August 15, 1963, and she remained with 
them until her husband, who had matricu­
lated at East Tennessee State University, 
rejoined her in June of 1964. During 
that time plaintiff ate, slept, and lived at 
the home of her parents. Her relation­
ship to her family was, she observed in 
testimony, the same as before she was 
married. She dwelled under their roof 
and was a member of their family. See 
Johnson v. State Farm Mut. Auto. Ins. 
Co., 252 F.2d 158 {8th Cir. 1958); Rath­
bun v. Aetna Cas. & Sur. Co., 144 Conn. 
165, 128 A.2d 327 (1956); Lontkowsld 
v. lgnorski, 6 Wis.2d 561, 95 N.W.2d 230 
(1959). In light of the maxim that policy 
provisions are to be construed in favor 
of the insured, one might be held a mem­
ber of a household within a provision ex­
tending coverage, though not for pur­
poses of policy exclusion. See Annot., 50 
A.L.R.2d 120 n. 1 (1956). The purpose 
of the policy provision in the case at bar 
was one of inclusion; the evidence is 
strongly in support of the conclusion that 
plaintiff was a member of the household 
of her father, and this Court so finds. 

[4-6] The next question presented is 
whether adequate or timely notice was 
given by plaintiff to Nationwide of her 
intent to rely on the uninsured motorist 
provision of her father's policy so as not 
to violate the terms of that policy calling 
for notice "as soon as practicable". Time­
ly notice is a condition precedent to the 
right of recovery and the burden of show­
ing such notice is on the insured. Temple 
v. Virginia Auto. Mut. Ins. Co., 181 Va. 
561, 25 S.E.2d 268 l1943). On the other 
hand it is not always necessary that notice 
come directly from the insured, nor must 
it be given immediately after an accident, 
for the words "as soon as practicable" are 
broadly construed and time limits have 
been extended considerably in many in­
stances. Home Indemnity Co. v. Ware, 
183 F.Supp. 367 (D.Del.1960). This is 
especially true where prejudice to the 
insurer is lacking. 

The purpose of the policy provision 
calling for prompt and timely notice is 
twofold : ( 1) It is to afford the insurer 

opportunity to make reasonable investiga .. 
tion and (2) to enable the insurer to ade­
quately prepare a defense, if that be 
necessary. 

[7] The facts show that one day fol­
lowing the accident, Miss Long, the driver 
of the vehicle in which plaintiff was a 
passenger, notified her insurance com­
pany, Nationwide, of the accident and of 
the injuries sustained by plaintiff. An 
investigation was made by Nationwide at 
that time. Since, Nationwide received 
actual notice there was no prejudice in 
that regard. 

[8] Motion for judgment against de­
fendant, Morrison, was tiled on May 5, 
1964. Despite reasonable diligence by 
counsel for plaintiff, no discovery that 
the limits of liability insurance of Allstate 
were less than required by the Virginia 
Financial law was made until approxi­
mately one month later. (Va.Code Ann. 
§ 46.1-1(8)). 

Within 10 days of learning this fact 
counsel for plaintiff notified the regis­
tered agent of Nationwide that he was 
relying on the uninsured motorist provi­
sion of Sizemore's policy and Nationwide 
received an affidavit to this etteet on June 
18, 1964. A copy of process was served 
on the registered agent of Nationwide on 
June 25, 1964 in the manner set forth by 
Va.Code Ann.§ 38.1-381(e) (I). In fact, 
Nationwide had approximately four 
months in which to investigate and to 
prepare a defense. The case was not 
tried until October 20, 1964. The pur­
pose of the policy provision was sati3-
fied. 

In the instant case, it does not appear 
that Nationwide was materially preju­
diced, and it appears that the plaintiff 
acted with reasonable diligence. All the 
surrounding circumstances must be look­
ed to, not the mere time lapse alone. 13 
Couch on Insurance, Second Edition § 
49:120. Failure to give prompt notice to 
vitiate a contract must be material. In 
this case prejudice was neither material 
nor substantial. 

(9] A determination must be made as 
to whether the filing of the SR-21 form 
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Cite as 24G F.Supp. 1 (196o'S) 

pursuant to V a. Code Ann. § 46.1-451 by spect to the purpose to be served by 
Allstate estops Allstate from asserting the SR-21 form. Had there been an 
that its policy insured Morrison only to intention to make absolute the liabili-
the extent of $10,000. ty of a carrier to its insured when 

We regard to the purpose of the form, loss or damage covered by the policy 
Carrico, V., stated in Virginia Farm occurs and the SR-21 form is filed, 
Bureau Mut. Ins. Co. v. Saccio, 204 Va. the legislature would surely have so 
769, at 781, 782, 133 S.E.2d 268, 276 stated. As has been previously 
(1963). noted, the legislature has clearly ex-

"Thus, if there is a policy applicable pressed such an intention with re-
to the liability, if any, of an operator spect to certified policies issued pur-
involved in an accident, the SR-21 suant to the Safety Responsibility 
form serves the purpose of so ad- Act. If, following certification of a 
vising the Division of Motor Vehicles 
so that such operator will not be policy issued under the Act, loss or 
required to furnish security or suffer damage covered thereby occurs, the 
the suspension of his license and liability of the carrier to th~ insured 
registration. On the other hand, if is absolute. Code, § 46.1-511. But 
there is a policy, but it does not af- in language just as clear the legisla-
ford coverage in the manner and to ture has said that this provision 
the extent required by Code, § 46.1- shall not apply to any policy except 
450, then the carrier, by the SR-21 one so certified. Code, § 46.1-509. 
form, advises the Division of Motor we cannot read into the statute re-
Vehicles that this policy is not ap· quiring the filing of the SR-21 form 
plicable to liability, if any, and the the language of the statute fixing 
Division is free to invoke the provi-
sions of Code, § 46.1-449. absolute liability under a certified 

policy." We are of opinion that the legisla­
ture had no other intention with re- The (SR-21) Proof of Insurance Form. 

172 
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[10] · Thus, it seems to be the view of 
the Virginia Court that the main purpose 
of the SR-21 form is for the information 
of the Division of Motor Vehicles so that 
they may act accordingly in revoking 
driving privileged. It is not meant to be 
relied on by insurance carriers. Al­
though the language in the Saccio case 
limits it to that particular set of facts, 
the principle is not so limited. For a case 
which follows Saccio, see Insurance Co. of 
North America v. Atlantic Nat. Insurance 
Co., 329 F.2d 769 (4th Cir. 1964). In 
view of the aforementioned cases, name­
ly, Saccio and Insurance Co. of North 
America v. Atlantic Nat. Ins. Co., the 
Court is unable to regard Nationwide's 
reliance on the SR-21 form vital. 

[11-13] Estoppel arises when a false 
representation is made by one to another 
on which the latter reasonably relies to 
his detriment. See Knapp v. Independ­
ence Life & Ace. Ins. Co., 146 W.Va. 163, 
118 S.E.2d 631 (W.Va.1961); 16 Apple­
man, Insurance Law and Practice, § 9088 ; 
6 Couch on Insurance, Second Edition, § 
32 :270; 32 :271; 32 :272; Vance on In­
surance, Third Edition, Chapter 9, § 88. 
Reasonable reliance in estoppel is im­
portant. Nationwide may have been 
privileged to rely on the form for com­
pany reasons, but it was certainly not 
entitled to with respect to the rights of 
third parties. It may well be economical­
ly advantageous and practical for insur­
ance companies to rely on the SR-21 form, 
for they cannot investigate all uninsured 
motorist claims. In the instant case, 
however, Nationwide's reliance was not 
reasonable under the circumstances. Na­
tionwide, at the least, :;hould have been 
put on inquiry by the apparent conflict 
between the SR-21 form and the notice it 
received from plaintiff as to coverage. 

Next under consideration by the Court 
is the amount of plaintiff's recovery. Va. 
Code Ann. § 38.1-381(c) defines an un­
insured motor vehicle as : 

" * * * a motor vehicle as to which 
there is no (i) bodily injury liabili­
ty insurance and property damage 
liability insurance both in the 

amounts specified by § 46.1-1(8), as 
amended from time to time * * * ." 
The "amount specified" was $15,000 per 

person and $30,000 per accident. Since 
the limit of Morrison's liability insurance 
\tas $10,000 per person, his vehicle did by 
statutory definition come under that sec­
tion of the Code defining the uninsured 
motor vehicle. Hence recovery was 
sought by plaintiff under her father's 
policy. This policy was controlled by Va. 
Code Ann. § 38.1-381(b) which provides 
that the insurer must undertake "* * 
to pay the insured all sums which he shall 
be legally entitled to recover as damages 
from the owner or operator of an unin­
sured motor vehicle * * * " within 
the policy limits ( i. e. $15,000 per per­
son). The statute expressly says that "all 
sums" shall so be paid. 

It should be noted that the insurer's lia­
bility under the unins•.ared motorist pro­
vision is ·contractual in nature. More­
over, the Court is mindful that the pur­
pose of the uninsured motorist law was 
to benefit injured parties, and liberal con­
struction has been accorded that law with 
a view to the stated purpose. See Storm 
v. Nationwide Mut. Ins. Co., 199 Va. 130, 
97 S.E.2d 759, 69 A.L.R.2d 849 ( 1957). 

Plaintiff already having collected $10,-
215.60 from Allstate now seeks recovery 
of the unpaid part of its judgment, $12,-
000 plus interest and costs, from Nation­
wide. Nationwide argues that it, at most, 
should be liable only for $5,000, the dif­
ference between Allstate's policy with 
the defendant and the limits of its own 
policy. 

The recent case of Bryant v. State 
Farm Mutual Auto. Ins. Co., 205 Va. 897, 
140 S.E.2d 817 (1965) seems controlling 
despite Nationwide's argument to the 
contrary. In that case the Court at page 
901, 140 S.E.2d at page 820 said: 

"The limit of the recovery of the 
plaintiff under any or all insurance 
policies carrying the uninsured mo­
torist provision required by § 38.1-
381(b) would be the amount of the 
insured's judgment against the unin­
sured motorist." 
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HABDBIDGB v. OELEBBEZZE '1 
Cite as 243 F.Supp. 7 (196G) 

The Court is of the opinion that in the The District Court, Daugherty, J ., held 
instant case the full limits of Nation· that vocational witness' testimony as to 
wide's policy are available to satisfy the job Qpportunities available to disability 
unpaid part of the judgme~t. benefits claimant supported secretary's 

(14] Virginia Code Annotated § 38.1- finding. that claimant '!as ab~e to per~o~ 
381(f) as amended provides: some kind of substantial gatnful activtty 

"Any insurer paying a claim under 
the endorsement or provisions re· 
quired by paragraph (b) of this sec· 
tion shall be subrogated to the rights 
of the insured to whom such claim 
was paid against the person causing 
such injury, death or damage to the 
extent that payment was made; 
* * *." (EmphasiJ Supplied) 

The rights of subrogation are against the 
tortfeasor not against another insurance 
company. The insurer, after payment to 
the insured, maintains all his rights 
against the uninsured motorist. Nation· 
wide's rights will arise after payment is 
made. It can then determine the extent 
of the tortfeasor's assets and proceed 
accordingly. Nationwide's rights of sub· 
rogation against Morrison will not be 
damaged in toto as it claims. 

For the foregoing reasons the Court is 
of the opinion that Morrison was an un· 
insured motorist under statute, that time. 
ly notice was given Nationwide Mutual 
Insurance Company, and that Nationwide 
is liable in an amount of $12,000 plus 
interest and costs to plaintiff, Rita S. 
White. 

An order will be entered to this effect. 

James D. BABDBIDGE, Plalntifl, 
v. 

Anthony J. CELEBREZZE, Secretary of 
Health, Education and Welfare, 

Defendant • 
Clv. No. 5650. 

United States District Court 
N. D. Oklahoma. 

Aug. 25, 1965. 

Action to review administrative de· 
nial of social security disability benefits. 

and that he was not entitled to period of 
disability or disability benefits. 

Judgment accordingly. 

L Social Security and PubUc WeJtare 
~143 

Disability benefits claimant must es· 
tablish that there is medically determina· 
ble physical or mental impairment which 
can be expected to result in death or be 
of long-continued and indefinite dura­
tion, that there is inability to engage in 
any substantial gainful activity and that 
inability is by reason of impairment. 
Social Security Act, § 216(i) (1) as 
amended 42 U.S.C.A. § 416(i) (1). 

2. Social Security and PubUc Welfare 
®=148 

Once disability benefits claimant has 
proved existence of requisite impairment 
and has shown that he is unable to con­
tinue previous employment or to engage 
in any employment in which he may have 
engaged in past, he has made prima 
facie case. Social Security Act, § 216(i) 
(1) as amended 42 U.S.C.A. § 416(i) (1). 

3. Social Security and Public Welfare 
¢=143 

Vocational witness' testimony as to 
job opportunities available to disability 
benefits claimant supported secretary's 
finding that claimant was able to per· 
form some kind of substantial gainful 
activity and that he was not entitled to 
period of disability or disability benefits. 
Social Security Act, § 216(i) (1) as 
amended 42 U.S.C.A. § 416(i) (1). 

Pat Malloy and N. E. McNeill, Jr., Tul­
sa, Old., for plaintiff. 

John M. Imel, U.S. Atty., Tulsa, Okl., 
for defendant. 
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A.LLBN v. KAB.YLAHD CASUALTY COMPANY 505 
Cite as 2M F.Supp. :505 (1966) 

voluntarily made with an understanding ·2. Insurance ®=589.8 
of its consequences before the Court ac- Where neither named insured, his 
cepted the plea. The record reflects that son who drove automobile, nor anyone 
if anything, the Criminal Court was on their behalf gave any notice of col­
zealous in its protection of Petitioner's lision to insurer "as soon as practicable" 
constitutional rights. as required under automobile liability 

Thereupon, it is, policy, insurer was justified in disclaim-
Ordered and adjudged that the Peti- ing coverage by reason of failure to 

tion be and the same is hereby denied give required notice, though son admitted 
without hearing. fault and it was doubtful whether earlier 

investigation by insurer would have pro-

Jacob Edward ALLEN, Plaintiff, 
v. 

MARYLAND CASUALTY COMPANY 
and 

State Farm Mutual AutomobUe Insurance 
Company, Defendants. 

Nq. 86-C-S-L 

United States District Court 
W. D. Virginia, 

Lynchburg Division. 
Sept. 22, 1966. 

Action by judgment creditor against 
his automobile liability insurer and 
against insurer of judgment debtor's fa­
ther. Judgment creditor's insurer sought 
to avoid liability on theory that judgment 
debtor was insured under father's policy. 
Father's insurer denied liability. The 
District Court, Barksdale, J., held that 
where neither named insured, his son nor 
anyone on their beha:f gave any notice 
of collision to insurer "as soon as practi­
cable" as required under automobile lia­
bility policy, insurer was justified in 
disclaiming coverage by reason df failure 
to give r~quired notice. 

Judgment accordingly. 

1. Insurance €=125(2) 
Illinois law govern~d construction of 

contract of insurance entered into in 
Illinois. 

259 F.Supp.-321/z 

duced evidence preventing judptent 
against st.Jn. 

S. Courts €=870 
Where Illinois law governed con­

struction of automobile liability policy 
and there were no Illinois cases in point 
construing clause, District Court would 
give phrase "resident of the same house­
hold" a fair, common-sense construction. 

See publication 'Vords and Phrases 
for other judicial constructions and 
d~finitions. 

4. DomlcUe e=»4(1) 
Judgment debtor's domicile of origin 

continued to be his domicile until and 
unless he changed it by acquisition of 
domicite of choice. 

5. Domicile ~4(1) 
Enlistment in Navy did not effect 

change in domicile of origin by acquisi­
tion of domicile of choice. 

6. Domicile ¢=4(2) 

To acquire domicile of choice, one 
must reside at some place other than his 
domicile of origin with intention of mak­
ing it his permanent home . 

7. Insurance ~435.8( 4) 
Judgment debtor who had run away 

from home to voluntarily join Navy and 
who visited home only on brief leaves of 
absence was not a "resident of the same 
household" as father who was named 
insured under automobile liability policy 
so as to be within policy's coverage, not­
withstanding that domicile continued to 
be in :ather's home. 

Shuler A. Kizer, Kizer, Hess & Robey, 
Buena Vista, Va., for plaintiff Allen. 
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William Rosenberger, Jr., Lynchburg, 
Va., for Maryland Casualty Co. 

Henry M. Sackett, Jr., Williams, Rob­
ertson & Sackett, Lynchburg, Va., for 
State Farm Mut. Auto. Ins. Co. 

FINDINGS OF FACT and CON­
CLUSIONS OF LAW. 

BARKSDALE, District Judge. 
This action having been tried upon 

the facts, without a jury, the court doth 
hereby find the facts specially, and states 
separately its conclusions of law thereon, 
pursuant to Rule 52(a) F.R.Civ.P., as 
follows: 

FINDINGS OF FACT. 
On September 17, 1963, in Amherst 

County, Virginia, a Ford truck owned 
and operated by plaintiff, Jacob Edward 
Allen, was in collision with a Buick auto­
mobile owned by George Nutes Ivey and 
operated by Billy Don Bowden. There­
after, on January 19, 1965, Allen insti­
tuted his action for damages against Ivey 
and Bowden in the Circuit Court of Am­
herst County. Shortly afterwards, this 
action was removed to this Court, and 
the trial on December 8, 1965, resulted 
in a judgment in the sum of $11,000.00 
for plaintiff Allen against both defend­
ants. It does not appear that George 
Nutes Ivey had any insurance coverage 
on his Buick Sedan. There was in force 
at the time of the accident a policy is­
sued by defendant, Maryland Casualty 
Company, to plaintiff Allen, which in­
cluded the Uninsured Motorist endorse­
ment required by Virginia law (Section 
38.1-381, of the Code of Virginia). Al­
leging that the lvey automobile was an 
uninsured vehicle, plaintiff Allen insti­
tuted this action to recover of Maryland 
Casualty Company the amount of his 
judgment, which was within the Unin­
sured Motorist endorsement's policy 
limit. 

Maryland Casualty Company admitted 
the fact of its coverage of Allen's auto­
mobile for damages which he might re­
cover from injuries by an uninsured 
vehicle, but denied that the lvey vehicle 
was an uninsured vehicle by reason of 

its allegation that Billy Don Bowden 
was covered by an insurance policy is­
sued to his father, Heartsel V. Bowden, 
by State Farm Mutual Automobile In­
surance Company. Whereupon, State 
Farm was impleaded as a party hereto. 
State F ann has answered, admitting that 
it had issued its policy to Heartsel Bow­
den, in force at the time of the accident, 
which provided amongst other things 
"such insurance as is afforded by the 
policy under the coverages A and B 
* * * with respect to the owned au­
tomobile, applies to the use of a non­
owned automobile by the named insured 
or a relative * * * ", with the further 
provision: 

"Insured-Under coverages A and B 
* * *-The unqualified word •insur .. 
ed' includes ( 1) the named insured and 
also incluqes (2) his relatives. * * *" 

"Relative-means a relative of the 
named insured who is a resident of the 
same household." 

However, State Farm denied liability, 
alleging that Billy Don Bowden, although 
a son of its insured, Heartsel V. Bowden, 
was not a resident of his household and 
thus was not an Insured within the mean­
ing of the policy; and upon the further 
ground that neither Jvey nor Bowden. 
nor any one on their behalf, had compUed 
with the provisions of its policy relating 
to notice of accidents or notice of claim 
or suit. By its amended answer, State 
Farm has alleged that its policy was in .. 
valid and insufficient in law to afford 
coverage to Billy Don Bowden by reason 
of the misrepresentations and declara­
tions made by Heartsel V. Bowden that 
there was no operator of the insured 
vehicle under twenty five years of age 
a resident of his household. 

In the insurance policy iasued to Heart· 
sel Bowden by State Farm, the following 
Policy Conditions appear: 

"In the event of an accident, occur­
rence or loss, written notice shall be 
given by or on behalf of the Insured 
to the Company, or any of its duly au­
thorized agents, as soon as practica­
ble. * * *" 
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ALLBN' v. IIABYLAlm OASUALTY OOJIPANY 50'1 
Cite as ~ F .Supp. 5l3 (1966) 

"The insured shall immediately for- vestigation by State Farm would have 
ward to the Company every demand, . discovered witnesses whose testimony 
notice, summons or other process re­
ceived by him or his representative." 
The policy further provides that: 

uNo action shall lie against the Com­
pany (a) unless, as a condition prece­
dent thereto, there shall have been full 
compliance with the terms of this poli­
cy." 

Heartsel Bowden was promptly notified 
of the accident by letter from the Navy 
authorities dated September 17, 1963, 
and he confirmed this information by 
a telephone call to his son, Billy Don, at 
his Naval Station in Norfolk. On J anu­
ary 25, 1965, a registered letter, enclos­
ing a summons and copy of the motion 
for judgment in the Allen suit, from the 
Virginia Division of Motor Vehicles, ad­
dressed to Billy Don in care of his father, 
was received by Heartsel Bowden at his 
home in Coal City, Ill., and delivered the 
same day by Heartsel to Billy Don, who 
then lived in Joliet, Ill. Heartsel Bowden 
did not think that his policy afforded any 
coverage for Billy Don. Neither Billy 
Don, nor the named insured, Heartsel 
Bowden, ever gave any notice to State 
Farm that the accident had occurred or 
that suit had been brought. No report of 
the accident, or the institution of the 
damage suit, or notice of any kind, was 
received by State Farm until more than 
18 months after the accident when Mary­
land Casualty Company on March 24, 
1965, wrote to State Farm's agent in 
Coal City, Ill., informing him of the 
accident and the institution of the suit. 
Shortly thereafter, State Farm took non­
waiver agreements from the Bowdens, 
undertook to investigate the accident, 
and by letter of June 3, 1965, denied 
coverage. 

I find as facts that neither Heartsel 
Bowden, Billy Don Bowden, .nor anyone 
on their behalf, gave any notice to State 
Farm .,as ~oon as practicable", and that 
this failure to give notice resulted in 
prejudice to State Farm. It is true that 
Billy Don Bowden promptly admitted 
that he was at fault in causing the acci­
dent, and it is doubtful that prompt in-

would have prevented a judgment against 
Billy Don Bowden. It does not appear 
when Allen retained counsel, but his suit 
was not instituted until January 19, 
1965, 16 months after the date of the ac­
cident. Consequently, it appears that 
State Farm, having received no notice 
of the accident, was deprived of its op­
portunity of prompt investigation and 
also the opportunity to negotiate for a 
settlement before the institution of the 
damage suit, and in all likelihood, before 
Allen had employed counsel. 

Billy Don resided with his father and 
mother until he was 17 years old, at 
which time the family resided in Coal 
City, :n. On March 8, 1961, Billy Don 
ran away from home because he wanted 
to quit school and get out on his own 
for a little while, although his parents 
wanted him to continue his schooling. 
There was friction between Billy Don 
and his father on that account. He first 
went to live with an aunt in Kankakee, 
Ill., about 35 miles away. He wrote his 
parents where he was and visited them 
occasionally on week ends, but stayed 
away until about the middle of August. 
At that time, his father and a Baptist 
minister, a family adviser, urged him to 
come home, and he agreed. His parents 
wanted him to go back to school, but 
Billy Don wanted to get a job. He tried 
to find a job, but after his efforts had 
been unsuccessful for 2% to 3 weeks, he 
decided that he wanted to go into the 
Navy. Consequently, a Jittle ever a 
month after his return home, Billy Don 
voluntarily joined the Na\~ on Septem­
ber 25, 1961. He served in the Na\·y for 
more than two years, and was. of course, 
entirely independent of his parents dur­
ing this time. When he enlisted, he 
left his clothes and personal effects at 
his parents' home and gave as his home 
address his parents' home in Coal City. 
He spent two leaves of absence with his 
parents. In mid-September of 1963, he 
went AWOL. Instead of going home, 
he came to Lynchburg, where he had 
friends, and spent twelve days or more 
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in this vicinity, working a part of the 
time in apple orchards. Finally, he 
hitch-hiked from Lynchburg to his par­
ents' home, where he spent one day, and 
his father took him to Chicago aml gave 
him enough money to travel by rail to 
his station in Norfolk. Instead, he hitch­
hiked until he became involved in the 
accident on September 17, 1963, which 
is the basis of this litigation. In Decem­
ber, 1963, he was discharged by the Navy 
as being unsuitable for Naval service. 
After being discharged, he returned to 
Lynchburg, where he stayed a week or 
more before returning to his father's 
home in Coal City. He remained in 
his father's home for less than a month, 
leaving about January 10, 1965. 

'rhe matter of Billy Dan's residence 
in his father's home may be briefly sum­
marized by the following questions and 
answers on cross-examination in Billy 
Don's deposition: 

"Q. From March, 1961 until you re­
turned home in mid-August of 
1961 you were living away from 
home. 

A. Yes, sir. 
Q. Then you returned home briefly 

and went in the Navy. 
A. Yes, sir. 
Q. Then when discharged from the 

Navy you were home briefly and 
you left and have had many dif­
ferent addresses since that time. 

A. Yes, sir. 
Q. So the only times you were home 

were just brief periods during 
the times that I am speakin~ 
of-that is, March '61 to August 
of '61 and from Decemb~r 1 a6:3 
when you were discharged from 
the Navy until right now-the 
only times you have been home 
during any of those periods were 
just brief periods but basically 
or essentially you were seeking 
jobs elsewhere and living else­
where. Is that correct? 

A. Just about. I don't think I have 
lived at home more than two 

months at a stretch since I left 
home in '61." 

I find as a fact that on September 
17, 1963, the date of the accident, Billy 
Don Bowden was not a resident of his 
father's household. 

CONCLUSIONS OF LAW. 

[1] Upon the facts found, my con­
clusions of law are as follows. Since the 
contract of insurance vvas entered into 
in the State of Illinois, it seems obvious 
that under Erie R. Co. v. Tompkins, 304 
U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188, 
Illinois law controls as to the construc­
tion to be given the provisions ·of the 
policy. Considering first the legal effect 
of the failure of the insured to give no­
tice of the accident to State Farm as re­
quired by the conditions of the policy, 
I find the followin~ IJlinois authorities 
quite pertinent: 

In the case of Simmon v. Iowa Mutual 
Casualty Co., ( 1954), 3 Ill.2d 318, 121 
N.E.2d 509, an accident occurred on 
June 30, 1948, and no notice was given 
by the insured to her insurance company 
until September 9, 1948. However, the 
attorney for the injured person, before 
the institution of a suit, notified the in­
surance company on August 7, 1948, 38 
days after the accident. The issue of 
whether the insurance company was 
gh·en reasonable notice was presented to 
the court, sitting without a jury, who 
found from the evidence that defendant 
had been given reasonable notice. On 
appeal, the insurance company contended 
that the policy required notice to be 
given by or on behalf of the insured, and 
that the sri\'ing of the notice by counsel 
for the injured party was not sufficient. 
The court held that giving of notice by 
the injured person was sufficient, and 
that under the circumstances, the find­
ing of the trial court should not be over­
ruled. 

In Hawkeye-Security Insurance Com­
pany v. Myers, (7 Cir., 111.1954), 210 
F.2d 890, notice of an acc.ident which oc· 
curred on March 31. 1951, was received 
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ALLD v. MABYLAND CASUALTY COMPANY 509 
Cite as 259 F.Supp. 50a C 1006) 

on May 5, 1951, 35 days after the acci- Defendant Hoffman had a public Jia-
dent. The court said (p. 893): bility policy issued by Allstate, which, 

"The District Court, trying the case under certain circumstances, covered his 
without a jury, found that the plain- operations of vehicles other than his own. 
tiff first learned of the accident of He had an accident while driving a Na­
March 31, 1951, in which the defendant tiona! Guard vehicle while he was on 
Willis was injured, on May 5, 1951, active duty as a member of the Guard. 
thirty-five days after the accident, at He immediately notified the National 
which time the insurer received the Guard investigating officer. When he 
accident report signed by Myers; that was sued by the injured parties, he 
no report of the accident was given by promptly notified National Guard offi­
or on behalf of Myers prior to this cers, and the Attorney General appeared 
notice; that the policy in question pro- for him in that suit. In response to an 
vided, as the first condition of the inquiry, Hoffman told the military au­
insurance agreement, that notice of an thorities that he had no insurance, be­
accident should be given 'as soon as cause he did not think his policy covered 
practicable'; and that such notice was his liability for this accident. Neither 
not given as soon as practicable. Hoffman, nor anyone for him, reported 
* * * " the accident to Allstate until 23 months 

"The provh:ai""n that the asstP·ed 
shall give timdy notice of an accid~nt 
is a reasonable requirement which is 
ordinarily inserted in insurance poli­
cies covering public liability. Such a 
notice, if promptly given, enables the 
insurer to make an investigation of the 
accident while the circumstances are 
still fresh in the minds of the parties 
involved and of the witnesses. The 
insurer may thus advise itself a.s to 
whether it should settle any claim 
arising therefrom or whether it should 
prepare to defend any action which 
might be brought to recover damages 
for any injury caused by the accident. 
The failure to comply with such a 
provision, where compliance has not 
been waived by the insurer, relieves 
the insurer of liabilities arising out 
of that accident. Clements v. Pre­
ferred Accident Insurance Co., 8 Cir., 
41 F.2d 470, 472, 76 A.L.R. 17." (Ital­
ics mine.) 

The more recent case of Allstate In­
surance Co. v. Hoffman, (1959), 21 111. 
App.2d 314, 158 N.E.2d 428, seems par­
ticularly analogous to the situation here. 
While it is a decision of the intermedi­
ate appellate court, it does not appear 
that any appeal was taken from it to 
the Illinois Supreme Court, so it would 
seem that it is an authoritative declara­
tion of Illinois law. 

1.79 

after the accident when the Attorney 
Gen~ral notified the Company. It "'as 
held that the failure of Hoffman to give 
the notice required by his policy as soon 
as practicable, justified Allstate's dis­
claimer of liability. The court said (pp. 
432, 433): 

"The remaining contention is wheth­
er, if Hoffman had had a right to 
coverage, it was forfeited by breach 
of the condition requiring written no­
tice of the accident to be given by 
or for him to plaintiff as soon as 
practicable. The contention of the At­
torney General seems to be that be­
cause Hoffman was of the opinion that 
the policy did not cover his liability for 
the accident-an opinion concurred in 
by his superior officer-his supposed 
mistake as to CO\'erage was an excus­
able one for the reason that Hoffman's 
construction of the policy was identical 
with plaintiff's. \Ve regard this con­
tention as fallacious; but on the basis 
of this position the Attorney General 
urges that it 'was not ''practicable'" 
for the defendant to give notice to the 
plaintiff under a policy that the plain­
tiff itself reads as not coverinSf the 
accident.' The requirements of the 
policy as to notice and the question as 
to whether the policy affords coverage 
are separate and distinct matters. 
Failure of the insured to comply with 
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provisions with respect to notice justi­
fies a disclaimer of liability on the part 
of the insurer, even though the in­
sured would have been entitled to the 
protection had he complied with the 
notice provisions. It is admitted that 
plaintiff had no notice of the accident 
until some twenty-three months had 
elapsed. There is no evidence that 
during that period plaintiff had any 
knowledge of the accident or gave any 
consideration to the matter of cover­
age until it had disclaimed because 
of failure on the part of insured to 
comply with the policy condition as 
to notice. We think that the Attor­
ney General is therefore not in a po­
sition to urge plaintiff's conclusion 
that he had no coverage as an excuse 
for the long delay in giving notice. 
Hoffman was fully cognizant of the 
fact of the accident, reported it to the 
investigating officer of the convoy, 
and again to his superior officer on 
arriving at the home armory in Chica­
go the evening of the day it occurred. 
He was served with a summons in the 
Grochowski case the following Decem­
ber and turned it over to his head­
quarters commander, but at no time 
did he report the accident to plaintiff. 
The obvious conclusion justified by the 
record is that it would have been prac­
ticable for Hoffman to give notice on 
the day following the accident. 

,.The Attorney General contends that 
the delay in receiving notice was not 
prejudicial ; he argues that officers of 
the National Guard, as well as his own 
office, investigated the occurrence, and 
he has put himself on record as being 
willing to turn over to the plaintiff 
the results of these investigations. In 
our opinion, this offer does not oper­
ate as a substitute for timely notice. 
Plaintiff has a right to make its own 
investigation to determine the ques­
tion of liability, the nature and extent 
of the injuries sustained by the Gro­
chowskis, the location of the witnesses 
who might have had first-hand knowl­
edge of the facts and other matters 
bearing on the defense of the claim. It 

is common knowledge that insurance 
companies have a staff of skilled in­
vestigators, and without timely notice 
o.f the accident the insurer is irrepar­
ably handicapped in making its inves­
titation." 
See also International Harvester Co. 

v. Continental Casualty Co., 33 Ill.App. 
2d 467, 179 N.E.2cJ 833, which is gener­
ally in accord, although the factual situ­
ation was quite different. 

[2] Having found as a fact that 
neither Heartsel Bowden, Billy Don 
Bowden, nor anyone on their behalf, gave 
any notice of the accident to State Farm 
"as soon as practicable", I conclude, as 
a matter of law, that State Farm is 
justified in disclaiming coverage by rea­
son of the failure of the insured to give 
the required notice. 

Since I have concluded that State Farm 
has been relieved of coverage, if any 
there existed, by reason of the failure 
of the insured to give notice of the acci­
dent as soon as practicable, it is not 
necessary to a decision of this case to 
make a conclusion of law on the question 
of whether or not Billy Don Bowden was 
a resident of the same household as his 
father, the named insured. However, 
the issue has been raised, and it seems 
not inappropriate that I pass on it. No 
Illinois decisions on this question have 
been cited to me by counsel, nor do I 
find any. Nor do I find any decisive 
Virginia authority on the question. 
However, I find a number of cases from 
other jurisdictions wherein the facts 
were quite analogous. 

In Island v. Fireman's Fund, etc., 
(1947), 30 Cal.2d 541, 184 P .2d 153, it 
was held that a minor son serving in the 
Armed Services was not a member of 
the insured's household, this holding be­
ing necessary to afford coverage. The 
court said (p. 156): 

"As contended by the insurer, the 
domicile or legal residence of a per­
son is in no way affected by his enlist­
ment in the Armed Forces in the ab­
sence of a contrary intent (citing 
cases), but these decisions are not 
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decisive upon the question as to wheth­
er military service excludes the en­
listee from being a 'member of the 
household' within the meaning of that 
term as used in the insurance policy. 

"One of the definitions of the word 
•household' given in Webster's New 

. International Dictionary is 'those who 
dwell under the same roof and com­
pose a family; a domestic establish­
ment.' The courts have noted that the 
term may have different meanings un­
der different circumstances. (citing 
cases) * * * A federal court de· 
clared : Whether the term 'household' 
or 'family' is used, the term embraces 
a collection of persons as a single 
group, with one head, living together, 
a unit of permanent and domestic char­
acter, under one roof, a 'collective body 
of persons living together within one 
curtilage, subsisting in common and 
directing their attention to a common 
object, the promotion of their mutual 
interests and social happiness.' In 
that case, it was held that when two 
families came together temporarily, 
•each family retained its own organi­
zation under its own head and did not 
merge to make one family or one 
household in any such way as the 
word is used in the policy.' Lumber­
men's Mutual Casualty Co. v. Pulsifer, 
supra, D.C., 41 F.Supp. 249 at pp. 251, 
252. 

•• A cardinal rule of interpretation 
is that, where a provision of an insur­
ance policy is susceptible of two con­
structions, it should be construed most 
strongly in favor of the policy holder. 
(citing cases). This rule requires the 
conclusion that Cave, Jr., was not a 
member of his father's household at 
the time of the happening of the acci­
dent to Island. If the insurer intend· 
ed to restrict its coverage to the ertent 
of its definition. in the present case, 
it should have used language clearly 
stating that purpose." 
In Cal.-Farm Insurance Co. v. Bois­

seranc et aJ. (1957), 151 Cai.App.2d 775, 
312 P.2d 401, the insured's child inflicted 
injury upon another child. ~he child 

was ~ithin coverage of his father's in· 
surance if he was a resident of insured's 
household. The child's parents were 
separated, and he had been living with 
his father, the insured, but a few days 
before the accident, he had gone to live 
a short while with his mother. It was 
held the child was a resident of his fath­
er's household, which resulted in cover­
age under the father's policy. The court 
said (p. 405) : 

"While the cases do not all appear 
consistent, it can generally be stated 
that insofar as the cases involve in­
surance policies, they can be roughly 
divided into cases involving policies 
excluding from coverage of the policies 
members of the insured's household, 
and those extending coverage to such 
persons. Both attempt to apply the 
rules of construction above discussed. 
As a result, in the extension cases the 
questioned terms are broadly inter­
preted, while in the exclusion cases 
the same terms are given a much 
more restricte<.. interpretation. This 
is necessary, because in both situations 
the courts favor an interpretation in 
favor of coverage.'' 
In Shapiro v. Republic Indemnity Co. 

~1959), 52 Cal.2d 437, 341 P.2d 289, after 
recovering a judgment against John and 
Pauline Campbell and their son for per­
sonal injuries, plaintiff herein, Mrs. 
Shapiro, instituted this action against 
the Campbells' insurer. It appeared 
that, if the son who was driving his 
parents' car at the time of the accident 
had been held to be a resident of his 
parents' household, there would have 
been no coverage by reason of the en­
dorsement on the policy that "there is. 
no operator of the automobile under 
twenty five (25) years of age resident in· 
Named Insured's household. * * * '"' 
The Court held that, since the son was a 
member of the Armed Services at the 
time, he was not a resident of the In­
sured's household within the meaning of 
the endorsement. 

In American Universal Insurance Co. 
v. Thompson, (1963), 62 Wash.2d 595, 
384 P.2d 367, it was held that a minor 

181. 
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son who had an accident while driving a 
non-owned automobile during the period 
of his Army service and residence at an 
Army Post was a "resident of same 
household" as his parents, so that he was 
within the coverage of his parents' pol­
icy. 

Referring to two cases involving young 
men in military service, one belding that 
the son was a member of his father's 
household, and the other holding that he 
was not, the Court said: 

"The common denominator in the 
two cases is that in both, the court up­
held the rule that the language should 
be interpreted more strongly against 
the insurance company so as to hold 
that the policy covered the persons in­
volved * * * 

" 'These cases illustrate that the in­
terpretation of the terms involved is 
not fixed, but varies according to the 
circumstances of the case. They also 
demonstrate that most courts will in­
terpret the terms so as to extend the 
coverage, if this can be done under any 

. reasonable interpretation of the 
facts.'" 
The same result is reached in the fol­

lowing cases construing extension 
clauses: Allstate v. Jahrling, 229 N.Y.S. 
707, and Detroit Auto., etc., Co. v. Feys, 
D.C., 205 F .Supp. 42. 

[3] Here the situation is unusual. 
Admittedly, plaintiff Allen is entitled to 
a judgment against one of the two de­
fendants, the controversy really being be­
tween the two insurance companies. It 
is not necessary for me to give the 
phrase, "resident of the same house­
hold", a broad construction in order to 
fix liability upon an insurer, nor does it 
behoove me to give the phrase a narrow 
construction in order to avoid relief from 
coverage by reason of an exclusionary 
clause. It would seem that I should give 
the phrase a fair, common-sense con­
struction. 

[ 4-6] Undoubtedly, the domicile of 
Billy Don was his father's home. That 
was his domicile of origin, and by op­
eration of law continued to be his domi-

cile until and unless he changed it by the 
acquisition of a domicile of choice. 
While in the service of the Navy, he 
never changed his domicile of origin by 
acquiring a domicile of choice. To ac­
quire .a domicile of choice, a man must 
reside at some place other than his domi­
cile of origin with the intention of mak­
ing it his permanent home. While Billy 
Don resided at different Naval stations, 
there is nothing to indicate that he in­
tended to make any of them his perma­
nent home. 

But residence and domicile are quite 
different. A man, while in public serv­
ice may reside in the District of Colum­
bia for many years, but as was said in 
District of Columbia v. Murphy, 314 U.S. 
441, 62 S.Ct. 303, 86 L.Ed. 329: 

"A man does not acquire a domicile 
in the District simply by coming here 
to live for ari indefinite period of time 
while in the Government service. 
* * *" 
Under the circumstances existing here, 

it simply does not make sense to me to 
conclude that, on September 17, 1963, 
Billy Don Bowden was a resident of his 
father's household. Prior to his enlist­
ment in the Navy, he had run away from 
home because of friction with his father. 
When he came home his ·father wanted 
him to go to school. He wanted to get 
a job. Failing in his search for a job, 
he voluntarily joined the Navy, serving 
at different Naval stations for more 
than two years before September 17, 
1963. During this two year period, he 
only visited his father's home on brief 
leaves of absence. He was not a mem­
ber of his father's household. He was in 
no way under the discipline and control 
of his father. In fact, when the accident 
occurred, he was disobeying his father in 
hitch-hiking, when his father had given 
him money to enable him to return to 
Norfolk by rail. 

[7] ! have found as a fact that, on 
September 17, 1963, Billy Don was not a 
resident of his father's household, so I 
conclude as a matter of law that, not 
being a resident of his father's household 
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at the time of the accident, Billy Don was preliminary injunction forbidding liqui­
not within the coverage of his father's dating agent from releasing warrants 
liability insurance policy issued to him from its custody or cancelling them 
by State Farm. where issuer was not bona fide pur-

Since I have held tha!. Billy Don was chaser and stockbroker had acted under 
not a resident of his father's household, mistake of fact in forwarding warrants. 
I do not reach the question raised by Motion to dismiss denied and peti-
State Farm's amended answer. tion for preliminary injunction granted . 

It is my final conclusion that defend-
ant, Maryland Casualty Company, is li­
able to the plaintiff, Allen, for the 
amount sued for, and the defendant, 
State Farm, is not liable to the plaintiff 
in any amount. 

E. F. HUTTON & COMPANY Inc., a Del· 
aware corporation, Plaintiff, 

v. 
MANUFACTURERS NATIONAL BANK 

OF DETROIT, a national banking cor· 
poration, and V.G.A. Co. (formerly Ver· 
nors, Inc.), a Michigan corporation, De­
fendants. 

No. 28780. 

United States District Court 
E. D. Michigan, S. D. 

Sept. 16, 1966. 

Action by stockbroker which had 
mistakenly forwarded customers' stock 
warrants to issuer's liquidating agent 
for payment of first installment of liq­
uidation dividends pursuant to liquida­
tion plan to compel issuer and its liqui­
dation agent to return the warrants. A 
temporary restraining order was issued. 
On the broker's motion for preliminary 
injunction and the issuer's and its liq~i­
dation agent's motion to dismiss. the 
District Court, Freeman, J., held that 
under Michigan law, stockbroker which 
had mistakenly forwarded customers' 
stock warrants to issuer's liquidating 
agent for payment of first installment 
of liquidation dividend was entitled to 

2!:., F.Supp.-33 

1. Corporations e=ttl !tl 
Under Michigan law, stock warrants 

attached to corporate debentures were 
"investment security" within statute gov­
erning rights of parties to transactions 
involving investment securities. Camp. 
Laws l\Iich.1948, §§ 440.8104-440.8106, 
Pub.Acts 1962, No. 174. 

See publication Words and .Phrases 
for other judicial constructions and 
definitions. 

2. Corporations €:=111 !t) 
Under Michigan law, where stock 

warrants were within definition of "in­
vestment security", statutes governing 
investment securities and not statutes 
governing commercial paper would de­
termine rights of parties to transaction 
involving warrants. Comp.Laws Mich. 
1948, §§ 440.3101 et seq., 440.8101 et seq., 
440.8201, Pub.Acts 1962, No. 174. 

8. Corporations ~111 Vz 
Under Michigan law, where particu­

lar question regarding investment secur­
ity cannot be resolved on basis of Uni­
form Commercial Code provisions gov­
erning investment securities, court would 
look to Uniform Commercial Code article 
dealing with negotiable instruments for 
guidance. Comp.Laws l\1ich.1948, §§ 
440.3101 et seq., 440.8101 et seq., 440.-
8201, Pub.Acts 1962, No. 174. 

4. Corporations ~149 
Under :\Iichigan statute providing 

that upon delivery of security. bona fide 
purchaser acquires rights in security 
which transferor had or had actual au­
thority to convey and acquires security 
free of adverse claim. purchaser would 
acquire the security free of claims of 
even parties to transaction. Comp.Laws 
Mich.1948, §§ 440.1201, 440.8301, Pub. 
Acts 1962, No. 174. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

ANNA L. PHELPS, et al. ; ) 
) 

Appellant, ) 
) 

v. )' 
) 

STATE FARM MUTUAL AUTOMOBILE ) 
INSURANCE COMPANY, et al. , ) 

) 
Appellee. ) 

Case No. CH89-015473 

USAA, GEICO, ANNA L. PHELPS AND MARY C. PHELPS 
Joint Memorandum in Support of 

Motion for Declaratory Judgment 

STATEMENT OF THE CASE 

This declaratory judgment action is before this 

Court to determine whether State Farm Mutual Automobile 

Insurance Company (State Farm), provides excess liability and 

collision coverage to its named insq.red Anna L. Phelps for 

claims arising out of a single vehicle accident on June 10, 

1989 when Anna Phelps was operating her sister, Mary catherine 

Phelps • , car. While USAA is named as a party defendant, its 

interests are more closely aligned to those of the plaintiffs 

and adverse to those of State Farm. Therefore, USAA joins in 

this Memorandum as well. These issues have previously been 

briefed by Anna Phelps and state Farm. A hearing was held on 

September 10, 1991 at which time evidence was presented ore 

tenus. Anna L. Phelps, Mary Catherine Phelps, USAA and Geico 

file this Joint Memorandum in Support of a declaration that 

State Farm does provide both collision and excess liability 

. 1.84 
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coverage for all claims arising out of the accident of June 

10, 1989. 

STATEMENT OF FACTS 

Most of the pertinent facts have been stated in the 

Briefs· previously filed with the Court. In addition, the 

testimony presented at the hearing on September 10, 1991, 

addressed the relevant facts. This Brief will not seek to 

restate all of the pertinent facts, but briefly summarize 

those most pertinent to the positions of the parties. 

On June 10, 1989, Anna Phelps was involved in a single 

vehicle accident in Bedford County while she was driving a 

1988 Nissan owned by her sister Mary catherine Phelps. The 

1988 Nissan was insured by Nationwide with Mary Catherine 

Phelps as the named insured. At the time of the accident, 

Anna Phelps, the driver, was also iflsured with a liability 

policy through State Farm listing her as a named insured and 

providing coverage on a Honda CRX. Two passengers were in the 

Nissan with Anna Phelps on the night of the accident. They 

were Jennifer Trevey and Anna Featherstone. Ms. Trevey is 

insured for underinsured motorist purposes under a policy 

issued by USAA. Ms. Featherstone is potentially covered by an 

underinsured motorist policy issued through GEICO. 

A tort action has been filed by Ms. Trevey against Anna 

Phelps in the Bedford county Circuit Court seeking damages for 

injuries caused in the accident of June 10, 1989. Nationwide, 

2 
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the insurer for the vehicle which Ms. Phelps was driving at 

the time of the accident, is providing Ms. Phelps with a 

defense and providing the primary liability coverage of 

$25,000. The question is whether State Farm, Anna Phelps's 

own carrier, provides excess liability coverage for the use of 

a non-owned vehicle. If this Court determines that State Farm 

does not have excess liability coverage for the claims arising 

out of the accident of June 10, 1989, the possibility exists 

that USAA and GEICO would both have underinsured motorist 

exposures to their respective insureds. In the event that 

judgments were returned against Anna Phelps in excess of the 

primary limits of Nationwide, both USAA and GEICO would have 

to pay those judgments and would be subrogated against Anna 

Phelps for any amounts paid. 

QUESTION PRESENTED 

DOES STATE FARM PROVIDE EXCESS LIABILITY 
AND COLLISION COVERAGE FOR ANNA PHELPS, 
ITS NAMED INSURED, FOR CLAIMS ARISING OUT 
OF THE ACCIDENT WHICH OCCURRED ON JUNE 10, 
1989, WHEN ANNA PHELPS OPERATED A VEHICLE 
OWNED BY HER SISTER MARY CATHERINE PHELPS? 

DISCUSSION OF AUTHORITY 

It is undisputed that at the time of this accident, Anna 

Phelps had purchased through an insurance agent in Northern 

Virginia an automobile liability policy issued by State Farm 

listing Anna Phelps as the named insured. It is this policy 

which is the subject of this action. It is likewise 

3 
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undisputed, that at the time of the purchase of the insurance, 

Anna Phelps was living in Northern Virginia in a townhouse 

with her sister, Mary Catherine. Anna Phelps testified that 

she had been instructed by her mother to purchase this 

insurance because her mother had removed Anna Phelps from her 

liability policy when Anna turned 18. Moreover, it is 

undisputed that at the time of the accident, Anna Phelps was 

operating a vehicle which she did not own, but which was owned 

by her sister Mary Catherine Phelps. 

The insuring clause of Anna Phelps' State Farm policy 

provides coverage for claims arising out of the use of a 

nonowned vehicle.! The question is whether the car driven by 

Anna Phelps at the time of the accident which was owned by her 

sister Mary Catherine Phelps, was a "nonowned" vehicle as 

defined by the State Farm policy. 

The policy defines a nonowned automobile as follows: 

A nonowned automobile means an automobile or trailer 
not owned by or furnished for the regular use of 
either the named insured or any relative, other than 
a temporary substitute automobile. 

1 Part I Liability 

Coverage A Bodily Injury Liability: ... To pay on 
behalf of the insured all sums which the insured 
shall become legally obligated to pay a~ damages 
because of: 

A. Bodily injuries, 
sickness ·or disease, ... 

arising out of the ownership, maintenance or use of 
the owned automobile or ~ nonowned 
automobile, ... (emphasis added]. 

4 
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It is clear that Mary catherine Phelps, the owner of the 

vehicle, is the biological sister of Anna Phelps. In the 

vernacular, she is a ~elative of Anna Phelps. The question, 

however, is whether she is a relative as defined by the state 

Farm policy. State Farm defines a relative as follows: 

Relative means a relative of the named insured who 
is a resident of the same household. 

Thus, in order to be a relative as defined by State Farm, an 

individual must not only be a relative of the named insured, 

Anna Phelps, she must also be a resident of the same household 

as Anna Phelps. If Mary Catherine Phelps is deemed to be a 

relative of Anna Phelps as defined by the policy, there would 

be no coverage under Anna Phelps' State Farm policy. If Mary 

catherine Phelps is not deemed to be a resident of the same 

household as Anna Phelps, then it would be concluded that Anna 

Phelps was driving a nonowned vehicle at the time of the 

accident and excess liability and collision coverage would be 

provided under State Farm's policy to its named insured. 

Thus, the single issue before this court is whether Anna 

Phelps and Mary Phelps were residents of the same household at 

the time of the accident. State Farm has conceded in its 

Brief and in Argument at the hearing on September 10, 1991 

that Anna Phelps and Mary Catherine Phelps were not residents 

of the same household in Northern Virginia where they were 

living at the· time of the accident. Rather, State Farm 

contends that both Anna Phelps and Mary catherine Phelps were 

still residents of their mother's household in Goode, 

5 
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Virginia. It is important to recognize that in order for 

State Farm to successfully avoid coverage to Anna Phelps, its 

named insured, it must be established that both sisters were 

residents of the same household (their mother's) at the time 

of the accident. If only one o~ the sisters was a resident of 

their mother's household, the other sister would not be deemed 

to be a relative as defined by the policy. The definition of 

a nonowned vehicle would apply and coverage would be provided. 

The definition of "household" has been exhaustively 

addressed in the other Briefs and does not need to be rehashed 

here. There is little question that the residence of Marjorie 

Hunt Phelps in Goode, Virginia would constitute a household. 

The question, however, is whether, under the evidence as 

presented, both Mary Catherine and Anna were residents of 

their mother's household in June, 1989. 

The facts as established at the hearing indicate that 

Mary Catherine Phelps owned the vehicle which Anna Phelps was 

driving at the time of the accident. At the time of the 

accident, Mary Catherine Phelps was 20 years old and had left 

home in the fall of 1987, approximately 18 months before this 

accident. Mary Catherine had left nothing of importance in 

Goode and had bought furniture for the townhome she had leased 

in her own name in Northern Virginia. Mary Catherine had 

removed her name from her mother's liability policy and had 

purchased her own liability coverage through Nationwide. She 

was living with a boyfriend at the time of the accident, a 
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relationship of which her mother did not approve. In fact, 

because her relationship with her mother was not very good, 

Mary Catherine did not go home very much. Mary catherine 

Phelps testified that from the fall of 1987 through June 10, 

1989, she and her sister, Anna Phelps, were only at their 

mother's home in Goode at the same time for, at the most, 3 or 

4 days at a given time and that this occurred only once or 

twice in that 18 month period. on the rare occasion when they 

were both present, they did not have bedrooms and had to sleep 

on sofas. 

Anna Phelps testified that she also had left nothing of 

importance at home when she moved out and went to school in 

the Fall of 1988. She also purchased furniture for a townhome 

and sig.ned a lease with her sister for the townhome. Both 

sisters testified that the mother never saw nor approved the 

lease. They received no financial assistance from their 

mother. Anna Phelps testified that her mother advised her 

that when she turned 18 she was on her own and that she was 

taken off of her mother's liability policy. Accordingly, Anna 

secured the State Farm policy which is the subject of this 

lawsuit, through an agent in Northern Virginia, and paid the 

premium herself. Anna had no intention of moving back home. 

Marjorie Hunt Phelps, the mother, confirmed that once the 

girls reached 18 they were "on their own" and that she had no 

indication whatsoever that either one of them had any 

intention of coming back to her house as of the date of the 
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accident June 10, 1989. The mother testified that after the 

Fall of 1987 Mary Catherine's visits to Goode, Virginia were 

casual and erratic at best. Mary ·catherine did not come home 

during the summer months after school but remained in Northern 

Virginia to work. She also testified that the amount of time 

that both Anna and Mary Catherine Phelps were in Goode at the 

same time was very rare. 

State Farm, on the contrary, has tried to portray this as 

the typical college case wherein students often leave home and 

return home following the school year for their summer break. 

They have tried to raise the straw man argument that typically 

when students leave home and go to college they still remain 

residents of their parents 1 household. They argue to hold 

otherwise would result in a ludicrous result that students 

cease to be residents of the~r parents• homes when they go to 

school. They have cited a number of cases from jurisdictions 

other than Virginia for this proposition. It is interesting 

to note, however, that most of the cases cited by state Farm 

are either homeowner or uninsured motorist cases and do not 

address the nonowned automobile liability question which is at 

issue here. More importantly, however, in all of the cases, 

the student who has left home is seeking to be determined a 

resident of their parent's household in order to secure 

coverage as an insured under their parent 1 s policy. The 

posture of those cases is diametrically opposed to the facts 

of this case. It is quite interesting that in each of the 
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cases the Courts reached their conclusions which afford 

coverage. state Farm seeks to analyze this residency 

requirement in a vacuum without any consideration to the 

consequences. As the Courts have noted "policy provisions are 

to be construed in favor of the insured, one might be a member 

of the household extending coverage, though not for the 

purpose of a policy exclusion." White v. Nationwide, 245 F. 

Supp. 1 (W.D. Va. 1965). 

State Farm is not contending that Anna Phelps is a 

resident of her mother's household in order that she might be 

afforded liability coverage under her mother's policy. State 

Farm is contending that Anna Phelps is a resident of her 

mother's household in order to avoid providing excess 

liability and collision coverage to its own named insured from 

whom they have received a premium and agreed to insure. In 

order to do this, State Farm has presented the circuitous 
( 

argument that both she and her sister were residents of their 

mother's household so as to avoid the definition of a nonowned 

vehicle under State Farm • s policy. The evidence, however, 

demonstrates a very different situation. 

This is not the typical college situation as portrayed by 

State Farm, and the facts of the college cases which have been 

cited by State Farm cannot be relied upon for authority in 

this context. While we certainly do not argue that every 

person who leaves home to go to college ceases to be a 

resident of their parents' household, the converse is likewise 

9 
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not always true. Every person who goes to college does not 

continue to be a resident of their parents• household. These 

young women left thei~ mother's home to go to college And to 

start out on their own. They rented their own townhouse 

without any prior approval or review by their mother. They 

signed their own lease. They were removed as insureds from 

their mother's liability policy. They purchased their own 

vehicles. They purchased their own liability policies in 

their own names, from their gm agents and paid their ~ 

premiums. They got their own jobs to assist in their support. 

They received very little, if anything, in the way of 

financial support from their mother. Perhaps most 

importantly, both Anna and Mary Catherine, and especially Mary 

Catherine, came home very seldomly. Mary Catherine testified 

that from the Fall of 1987 until June of 1989, almost two 

years, she seldom came home and when she did she did not have 

a bedroom available. She slept on the sofa and usually stayed 

at most several days. These girls, and especially Mary 

Catherine, had ceased to be residents of their mother's 

household. This is not, contrary to what is argued by State 

Farm, the typical college situation. 

State Farm has not cited a single case in which an 

insurance company has successfully denied coverage to its own 

insured from whom they have received a premium on the grounds 

that they were residents of their parent's household and 

deemed not be operating a nonowned automobile at the time of 

10 

. 193 



LAW OFFICES 

GENTRY LOCKE 
RAKES & Ma)RE 

ROANOKE, VIRGINIA 

J 

the accident. As best as can be determined, this is a case of 

first impression. 

State Farm has presented very little evidence at the 

trial of this case which would indicate that these students 

were residents of their mother's household. The only evidence 

presented was that the mother continued to insure both 

daughters on her health insurance contract. As was 

established on cross-examination, Ms. Phelps was insured under 

a group health insurance plan through her employer which 

agreed to provide coverage, at no extra charge, for any 

children until age of 22 regardless of their residence. This 

cannot be accepted as evidence of these young women's 

residency, as that term is defined by the policy language. 

The only other evidence presented by State Farm dealt with Ms. 

Phelps' tax returns wherein she claimed both Anna and Mary 

Catherine as dependents. Ms. Phelps .. testified that the tax 

returns were prepared by someone else and that she had no 

knowledge or expertise in tax matters. No evidence was 

presented to demonstrate that Ms. Phelps' deduction was legal 

or correct. The testimony actually indicates that the 

deduction was improper. Therefore, to ignore all of the other 

evidence in this case and hold that these two young women were 

continuing to be residents of their mother's household despite 

the fact that in their own minds, and their mother • s mind, 

they had severed that relationship, and to make this 

11 

194 



lAW OFFICES 

NTRYLOCKE 
<ES&MCDRE 
IANOKE, VIRGINIA 

determination solely on the basis of the income tax returns 

would be inappropriate. 

Much has been written and argued in this case about the 

resident of the household definition. What is critical, 

however, is the supreme Court of Virginia's acknowledgement 

that -an important and critical factor in analyzing these 

questions is the individuals intent. 

[A] persons intent is important in determining 
whether he qualifies as a resident of a particular 
household... Hence, while a person's intention to 
become a member of a particular household need not 
be coupled with continuous residence, the intention 
must be accompanied by a reasonable degree of 
regularity in the person's residential context with 
the household; casual and erratic contacts are not 
sufficient. 231 Va. 358, 363 (1986) (emphasis 
added). See also Furrow v. State Farm Mutual 
Automobile Insurance, 237 Va. 77 (1989). 

The evidence which has been presented to this Court by 

both deposition testimony and live testimony indicates clearly 

the intentions of these young women was to be out on their own 

and to severe their ties with their mother's household. 

Regardless of how others may have viewed them, the intentions 

of these girls were to no longer be residents of their 

mother's household. Their intentions are reflected in their 

visits to home which at best are characterized as casual and 

erratic. To reach a contrary conclusion merely on the grounds 

that they were both college students at the time, not only 

would be contrary to the evidence presented to this Court with 

regard to their intent, but would result in a gross injustice. 

State Farm has received from Anna Phelps a premium for 
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liability protection to insure her whether she is driving an 

owned or nonowned vehicle. At the time of this accident, she 

was driving a vehicle which she did not own. Yet State Farm 

is attempting to avoid coverage by arguing that this Court 

should conclude that both Anna Phelps and Mary Catherine 

Phelps were residents not of the same household in Northern 

Virginia where they lived but of their mother's household in 

Bedford County. To reach that conclusion not only would 

result in State Farm not having to provide excess liability 

coverage to its own named insured from whom a premium had been 

received but would also expose Anna Phelps personally to 

potential subrogation claims by the underinsured motorist 

carriers in these cases who could conceivably have to pay 

judgments in excess of the primary limits of Nationwide in the 

underlying cases. This result should not be permitted based 

upon the paucity of the evidence and tenuous positions 

asserted by State Farm in this case. Just as the out of state 

cases cited by State Farm and the residency of the same 

household construed the policies in favor of coverage, so 

should this Court construe these facts and this policy 

language in favor of coverage and reject State Farm's 

position. 

Accordingly, these parties, Anna Phelps, Mary Catherine 

Phelps, USAA and Geico respectfully submit that this Court 

should conclude that Anna Phelps and Mary Catherine Phelps 

were not residents of their mother's household as of June 10, 
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1989 and that State Farm should provide both excess liability 

coverage and collision coverage for its insured, Anna Phelps, 

for the claims arising from the June 10, 1989 accident. 

Respectfully submitted, 

USAA 

By: tbd.:4--
Phillip v. Anderson, Esquire 
GENTRY, LOCKE, RAKES & MOORE 
800 Crestar Plaza 
P. o. Box 1018 
Roanoke, Virginia 

GEICO 

Diane Baun 
WOODS, ROGERS & HAZLEGROVE 
105 Franklin Road 
Roanoke, Virginia 

ANNA PHELPS 

R. Louis Harrison, Jr., Esquire 
RADFORD & WANDREI 
P.O. Box 1008 
Bedford, Virginia 24523 
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CERTIFICATE OF SERVICE 

I hereby certify that on the ____ day of 

19 , I served the foreqoinq Memorandum in support of Joint 

Motion for Declaratory Judgment upon Henry M. Sackett, 

Esquire, Edmunds & Williams, P.O. Box 958, Lynchburg, Virginia 

24505 counsel of record for State Farm Mutual Automobile 

Insurance Company. 

Of Counsel 
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WILLIAM W. SWEENEY. JUDGE 
BEDFORD COUNTY CIRCUIT COURT 

P.O.BoX235 
BEDFORD. VA 24523 

(703) S8e-7U15 

) 

TWENTY-FOURTH JUDICIAL CIRCUIT 

OF VIRGINIA 

COMMONWEALTH OF VIRGINIA 

CITIES Of' LYNC:HI!IURG AND BEDFORD 

CoUNTIES Of' AMHERST. BEDFORD.'CAMPI!IELL AND NELSON 

October 15, 1991 

Henry M. Sackett, III, Esq. 
Edmunds & Williams 
P. o. Box 958 
Lynchburg, VA 24505 

R. Louis Harrison, Jr., Esq. 
Radford, Wandrei & Harrison 
P. o. Box 1008 
Bedford, VA 24523 

CAROL W. BLACK. CLERK 
BEDFORD COUNTY CIRCUIT COURT 

P.O.BoX235 
BEDFORD, VA 24523 

(703)Ae-7UZ 

Re: Anna L. Phelps v. State Farm Mutual Automobile Ins. co. 

Gentlemen: 

The facts in the captioned declaratory judgment action are not 
in dispute except as to whether, for automobile insurance purposes, 
Anna L. Phelps and Mary c. Phelps, her sister, were "residents of 
the same household" as their mother at the time of the accident, 
of June 10,-1989. At that time, the mother was living in the family 
home at Goode, Virginia, and the daughters were attending college 
full time in Northern Virginia. The accident occurred when both 
sisters were at home in Goode, Virginia (Bedford County) for a 
family wedding. Anna was driving Mary's car when the accident 
occurred. Anna was then 18 years of age and Mary was either 19 or 
20. 

If Anna and Mary were residents of their mother's household 
on June 10, 1989, Anna would not be entitled to excess coverage 
under the State Farm policy. Otherwise, State Farm would have to 
provide excess coverage under its policy. Otherwise stated, whether 
the 1988 Nissan automobile involved in the accident was a non­
owned automobile under the policy terms depends on the household 
status of the Phelps family. Other insurance interests are also 
involved, but a ruling on the "household" issue will be dispositive 
as to coverage. 

There were disputes in the depositions and at the evidentiary 
hearing on the "household" issue. For instance, the mother's 
testimony was to the effect that the two daughters were pretty much 
on their own, but tax returns filed by her for 1988 and 1989 showed 
that she continued to list Anna and Mary as dependents for whom she 
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provided a majority of support while they were away at college. She 
claimed statutory exemptions for the children and showed as their 
home address on the returns "Goode, Virginia." 

While the mother's and daughters' testimony generally favored 
the plaintiff's position, they have an interest in the outcome of 
this case and their credibility must be tested by their 
objectivity. 

Any ambiguity in the insurance policy must be construed 
against State Farm; however, I find no ambiguity in the language, 
which is standard in all such policies. The only difficulty is with 
court interpretation of such language. In my opinion, the phrase 
"residents of the same household" should be given an ordinary, 
generally accepted meaning. It is a collection of persons living 
as a collective unit, with one head. Usually such persons would 
reside in the same building, but this is not necessarily true as, 
for instance, children away at college and dependent on a parent 
or parents for their education. As the Court said in American 
States Ins. Co. v. Walker, 26 Utah 2d 161, 486 P.2d 1042 (1971): 

"Residence emphasizes membership in a group rather 
than attachment to a building. It is a matter of 
intention and choice rather than one of geography. 
Ordinarily, where a child is away from home attending 
school, he remains a member of the family househo:Ld." 486 
P.2d 1042 at 1044. (Emphasis added) 

In Montgomery v. Hawkeye Security Ins. Co., 52 Mich. App. 457, 
217 N.W.2d 449, a 22 year-old son was held to be a resident of his 
parents' household for automobile insurance purposes where he was 
a full-time college student, living away from home, and his college 
expenses were paid in part by his parents. For similar holding, 
see, Federated American Ins. co. v. Childers, 45 or. App. 379, 608 
P.2d 584 (1980). 

The cases relied on by plaintiff are all factually 
distinguishable. ~, State Farm v. Smith, 206 Va. 285 (1965); 
Allstate v. Patterson, 231 Va. 358 (1986); Govt. Employees Ins. Co. 
v. Allstate, 235 va. 542 (1988); Furrow v. State Farm, 237 va. 77 
(1989). In all these cases, there was a clear intent not to be a 
resident of the household with conduct support~ng intent, and thus 
there was no insurance coverage. None of those cases involve 
children attending college away from home. (See list of cases on 
pages 14, 15 of State Farm's responsive brief where children 
attending school away from home were held to be residents of the 
same household.) 
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In response to a question by the Court at the hearing, counsel 
for plaintiff stated that he doubted that children living away from 
home at college could be residents of the same household as their 
parents for insurance purposes. I disagree. I feel that each case 
must be decided on its facts, and that intent must be determined 
not only by the parties' words, but by their acts as well. 

As I said at the hearing, this is a close case on the facts. 
However, I think it is a matter of fact, not of law. There are 
factors which favor both sides. The ultimate burden of proof, 
however, is on the plaintiff. I do not think that burden was 
carried. 

The children were living in Springfield, Virginia, only 
because they were going to school there. They were supported by a 
family trust without which they could not have attended college. 
Their report cards were sent home to Goode on some occasions. They 
were at home when the accident happened. Neither had married or set 
up a separate household. Anna testified that she went home about 
once a month and two weeks at Christmas. Mary said she went home 
about once every two months. While students, both Anna and Mary 
remained covered under their mother's health insurance. 

I am not unaware of other factors supporting the plaintiff's 
position, such as the stated intent not to return home after 
finishing college, family disagreements, certain aspects of the 
mother's testimony as to the status of the children, the part-time 
employment, and the fact that Anna had a Honda automobile in her 
own name and paid premiums on it. 

For reasons stated, I rule that Anna and Mary Phelps, at the 
time of the accident, were residents of the same household as their 
mother; that the vehicle in question does not qualify as a "non­
owned automobile" under the State Farm policy; and that Anna is not 
entitled to excess coverage under the terms of the State Farm 
automobile policy. 

counsel for State Farm will prepare and submit an order. 

WWS/dss 
cc: Jonathan s. Kurtin, Esq. 

· Diane Baun, Esq. 
Phillip v. Anderson, Esq. 
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LYNCHBURG. VIRGINIA 24505 

TELEPHONE C 804) 848 ·9000 

TELECOPIER(804l846·0337 

October 10, 1991 

Honorable William w. Sweeney 
Bedford County Circuit Court 
P.O. Box 235 
Bedford, VA 24523 

OCT. 1 51991 

J, EASLEY EDNUNDS, JR. 
(1914•1977) 

SAMUEL H. WILLIAMS 
( 1914•1970) 

Re: Anna Phelps, et al v. State Farm Mutual Automobile 
Insurance Company, et al 

Dear Judge Sweeney: 

I enclose State Farm's Reply brief in the captioned case. 
It is my understanding that with the submission of this Brief all 
parties have now concluded the briefing of the case and the case 
is now in the hands of the Court for decision. 

After the evidentiary hearing in this case, you indicated 
that you did not at that time want to have the evidence transcribed 
by the Court Reporter. If you now decide that you would like to 
have a transcript of the evidence, please let me know and I will 
have one prepared as promptly as possible. 

HMSIII: jete 

Enclosure 

cc: 

Very truly yours, 

EDMUNDS & WILLIAMS, P.C. 

By ·t~I'IJ..~ 
Henry M. Sackett, III 

R. Louis Harrison, Jr., Esquire 
Diane Baun, Esquire 
Phillip v. Anderson, Esquire 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD. 

ANNA L. PHELPS, et al, 

v. 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, et al, 

**** 

Plaintiffs, 

FILED IN TH 

7he~'£ of·~~~~-­
TESTE: ~---__,-.....'+-7~"---· 

t• , ... 

Defendants. -----------\.,1 '-Jo 

REPLY BRIBP OP STATE FARM MUTUAL AU'l'OHOBILB 
INSURANCE COMP.ABY. 

ARGUMENT 

As all of the parties have agreed, the sole legal issue 

before the Court in this case is whether Anna L. Phelps and Mary 

c. Phelps were residents of the household of their mother, Majorie 

Phelps, in Goode, Virginia, at the time the accident occurred out 

of which this claim arises. If they were residents of their 

mother's household, Anna Phelps meets the definition of a relative, 

the vehicle she was driving at the time of the accident does not 

qualify as a "non-o~ed automobile" under the State Farm policy and 

State Farm's policy provides no coverage. If, on the other hand, 

either Anna Phelps or Mary Catherine Phelps was not a resident of 

their mother's household at the time the accident occurred, Anna 
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Phelps does not meet the policy definition of a relative, the 

vehicle she was driving was a "non-owned automobile" under the 

State Farm policy and there is coverage under the State Farm 

policy. 

The factual issue that provides the answer to the legal 

issue posed above is whether as college students living away from 

home, Anna Phelps and Mary Catherine Phelps remained residents of 

their mother's household. The parties opposing State Farm's 

position have argued at length that the facts do not support the 

conclusion that Anna Phelps and Mary Catherine Phelps remained 

residents of their mother's household. Much reliance is placed 

upon the self-serving testimony of Marjorie Phelps, Anna Phelps and 

Mary Catherine Phelps that when the girl's left home for college 

they no longer intended to be residents of their mother's 

household. It is quite clear that this testimony is nothing more 

than a self-serving attempt to create coverage. We respectfully 

submit that if it was necessary for Anna Phelps and Mary Catherine 

Phelps to be residents of their mother's household in order to 

create coverage, the testimony would have been substantially 

different. 

The actions of Marjorie Phelps, Anna Phelps and Mary 

Catherine Phelps speak much more loudly than their words on the 

question whether Anna and Mary Catherine remained residents of 

their mother's household. The tax returns filed by Marjorie Phelps 

for the years in question claimed both Anna Phelps and Mary 
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Catherine Phelps as dependents and .listed them as full-time 

residents of the household. The tax returns filed by Anna Phelps 

and Mary Catherine Phelps for the years in question listed their 

addresses as their mother's address. While recuperating from the 

injuries received in the accident out of which this claim arises, 

Anna Phelps returned to her mother's home and remained there for 

several weeks, rather than going back to the townhouse in northern 

Virginia that she shared with her sister and others. When Mary 

Catherine Phelps dropped out of school several months after the 

accident in question, she returned to her mother's home and lived 

there for over a year before moving out into an apartment in 

Lynchburg. 

These actions on the part of Marjorie Phelps, Anna Phelps 

and Mary Catherine Phelps reflect their true intention, that being 

that Anna Phelps and Mary Catherine Phelps would remain residents 

of their mother's household. At the time this accident occurred, 

both Anna Phelps and Mary Catherine Phelps were full-time college 

students, who were not emancipated and were not self-supporting. 

They both received rent and tuition from the trust fund established 

by their grandfather and both received incidental aid from their 

mother and other family members. They both had jobs in order to 

provide the additional money that was necessary to enable them to 

attend college. Neither had a job that would have made them fully 

self-supporting had they not also been students receiving aid from 

other sources. 
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The joint brief submitted by.the parties opposing State 

Farm's position argues that the Court should pay no attention to 

the cases cited by State Farm in which college students were found 

to be residents of their parents' households because those were 

cases in which such a finding resulted in a finding of coverage, 

rather than a finding of no coverage. We respectfully submit that 

no such distinction is warranted. The factual issue in this case 

is whether Anna Phelps and Mary Catherine Phelps, both full-time 

college students at the time this accident occurred, remained 

residents of their mother's household. The determination of that 

factual issue should be made without reference to how that 

determination affects the coverage question. The two girls were 

either residents of their mother's household at the time of the 

accident in question or they were not. The coverage determination 

then flows naturally from the resolution of that issue. 

A very important factor in this case that has not been 

addressed by the parties opposing State Farm's position is that the 

plaintiffs in this case have the burden of proof. That specific 

question was addressed to Mr. Harrison in oral argument and he 

conceded that the burden of proof in this case was upon the 

plaintiffs. Therefore, if there is a lack of evidence on the issue 

before the Court in this case, as has been suggested in the brief 

filed by the opposing parties, any uncertainty created by that lack 

of evidence should be resolved against the plaintiff who has the 

burden of proof. The plaintiff's burden of proof in this case is 
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to prove by a preponderance of the evidence that Anna Phelps and 

Mary Catherine Phelps were not residents of their mother's 

household at the time the accident occurred out of which this claim 

arises. We respectfully submit that the evidence presented by the 

plaintiffs in this case is insufficient to meet that burden of 

proof and that if the facts of this case remain in equipoise in the 

mind of the Court, the case should be decided in favor of State 

Farm. 

Finally, it is argued by the parties opposing State 

Farm's position that because Anna Phelps paid a premium to State 

Farm for liability coverage, such coverage should be extended to 

her for this claim. We respectfully submit that this is a specious 

argument. Anna Phelps paid to State Farm a premium for the 

coverage provided in her policy. She did not pay a premium for a 

policy that would provide coverage to her in all circumstances. 

The exclusions contained in Anna Phelps' policy and upon which 

State Farm relies in this case were included in the policy to 

exclude coverage for the very type of claim that is presented in 

this case. If this accident had occurred while Anna Phelps and 

Mary Catherine Phelps were both still students in high school 

living in their mother's home, there would no question about the 

fact that there was no coverage under Anna Phelps' policy even 

though she had paid a premium for that policy. Likewise, there 

would be no question that if both Anna Phelps and Mary Catherine 

Phelps were students at a local college and continuing to live in 
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their mother's home at the time this accident occurred, there would 

be no coverage under the policy despite the fact that a premium was 

paid for that policy. The fact that both girls were attending 

college in northern Virginia that required them to live away from 

home and required them to work to be able to attend college should 

not lead to a different result. 

CONCLUSION 

The simple facts in this case are that at the time of the 

accident out of which this case arises Anna Phelps and Mary 

Catherine Phelps were both full-time college students living 

together in northern Virginia and working to enable themselves to 

attend college. They were no different than any other students 

living away from home while attending college. The Virginia 

Supreme Court cases that have analyzed the policy language at issue 

have looked at the actions of the parties and the total context of 

the situation in determining whether they were residents of· the 

same household. The cases from other jurisdictions that have 

addressed the question whether a college student remains a resident 

of his parents' household have almost uniformly found that the 

college student does remain a resident of his parents' household. 

The parties opposing State Farm's position have not cited to the 

Court one case in which a college student living away from home was 

found not to be a resident of the parents' household. The argument 

that has been made in this case is essentially that when Anna 

Phelps and Mary Catherine Phelps graduated from high school and 

6 

208 



left home to attend college they. became self-supporting, 

emancipated individuals and ceased to be residents of their 

mother's household. However, their actions have demonstrated that 

their intent was quite to the contrary. They quite clearly 

continued to act in a parent/child relationship and we respectfully 

submit that their actions bring them within the definition of 

residents of the same household as that term has been used by the 

Virginia Supreme Court. 

Accordingly, we respectfully submit that the Court's 

conclusion in this case should either be a finding of fact that 

Anna Phelps and Mary Catherine Phelps remained residents of their 

mother's household at the time the subject accident occurred or 

that the plaintiff has failed to carry her burden of proving that 

she and Mary Catherine Phelps were not residents of her mother's 

household at the time the subject accident occurred. In either 

event, we respectfully submit that the Court should conclude that 

the policy issued by State Farm to Anna Phelps provides no coverage 

to Anna Phelps for the claims that have been asserted or may be 

asserted against her as a result of the accident out of which this 

action arises. 

RESPECTFULLY SUBMITTED, 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY 

sy l~m ~~ 
f Counsel 

7 
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Henry M. Sackett, III 
Edmunds & Williams, P.C. 
P. 0. Box 958 
Lynchburg, VA 24505 

_I hereby certify that a copy of the foregoing Reply Brief 

was mailed toR. Louis Harrison, Jr., Esquire, Attorney at Law, P. 

o. Box 1008, Bedford, VA 24523, counsel for Anna L. Phelps; Philip 

v. Anderson, Esquire, Attorney at Law, P. 0. Box 1018, Roanoke, VA 

24005, counsel for USAA; and Diane Baun, Esquire, Attorney at Law, 

P. 0. Box 720, Roanoke, VA 24002, counsel for GEICO, on this the 

L{~ day of October, 1991. 

8 

Attorney£0 State Farm 
Mutual Automobile Insurance 
Company 
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B. C. BALDWIN, JR. 
ROBERT D. RICHARDS 
PAUL H. COFFEY. JR. 
KENNETH S. WHITE 
ROBERT C. WOOD. m 
HENRY M. SACKETT. m 
RAYNER V. SNEAD, JR. 
BERNARD C. BALDWIN. m 
WN. TRACEY SHAW 
R. EDWIN BURNETI'E, JR. 
BEVIN R. ALEXANDER, JR. 
PATRICIA R. BLACK 
Wll.I..IAK E. PBlLUPS 

ELEANOR A. PUTNAM DUNN 
KEVIN L. CASH 

EDMUNDS & WILLIAMS 
A PROFESSIONAL CORPORATION 

SUITE 400 

000 MAIN STREET 

P. O. BOX 0:58 

LYNCHBURG. VIRGINIA 24505 

TELEPHONE ( 804)846·9000 

TELECOPIER(804l846•0337 

October 17, 1991 

Honorable William w. Sweeney 
Bedford County Circuit Court 
P.O. Box 235 
Bedford, VA 24523 

QCT. 18 \191 

J. EASLEY EDNUNDS, JR. 
. (1914·1977) 

SAMUEL B. WILUAHS 
( 1914•1970) 

Re: Anna Phelps v. State farm Mutual Automobile 
Insurance Company 

Dear Judge Sweeney: 

Mr. Sackett is out of the office on vacation until 
October 28th. Upon his return to the office, he will prepare and 
submit to you an order reflecting your ruling in the captioned 
case. 

jete 

cc: 

Very truly yours, 

(]_ ~ .. -· J. ~~ 
~anne T. Clarkson, 
Secretary to Henry M. Sackett, III 

R. Louis Harrison, Jr., Esquire 
Diane Baun, Esquire 
Phillip v. Anderson, Esquire 
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B. C. BALDWIN, .JR. 
ROBERT D. RICHARDS 
PAUL R. COPFEY, JR. 
KENNETH S. WHITE 
ROBERT C. WOOD. m 
HENRY N. SACKETf, m 
RAYNER V. SNEAD. JR. 
BERNARD C. BALDWIN, m 
WM. TRACEY SHAW 
R. EDWIN BURNETTE. JR. 
BEVIN R. ALEXANDER, JR. 
PATRICIA R. BLACK 
WILLL\X E. PHILUPS 

KEVIN L. CASH 
.JAMES 0. WATTS, JX 

LAW OFFICES 

EDMUNDS & WILLIAMS 
A PROFESSIONAL CORPORATION 

SUITE 400 

800 NAIN STREET 

P. 0. BOX 988 ' 

LYNCHBUROt VIRGINIA 24505 

TELEPHONE ( 804) 846 ·9000 

TELECOPIER C 8041 846 ·0337 

December 23, 1991 

Honorable William W. Sweeney 
Bedford County Circuit Court 
P.O. Box 235 
Bedford, VA 24523 

J, EASLEY EDMUNDS. JR. 
~ 1914•197"71 

SAMUEL H. WILLIAMS 
( 1914·1970) 

Re: Anna L. Phelps, et al v. State Farm Mutual 
Automobile Insurance Company, et al 

Dear Judge Sweeney: 

I enclose a properly endorsed order that reflects your 
decision in the captioned case. I apologize for the delay in 
getting this order to you, but it took quite some time for the 
order to make the rounds of all counsel who needed to endorse it. 
You will note that counsel for USAA and GEICO have noted specific 
objections with their endorsement. 

If the order meets with your approval in this form, I 
would appreciate it if you would enter it and have your secretary 
forward it to the Clerk for filing. 

By copy of this letter to Mrs. Black, I am mailing her 
a copy of the order and requesting that when the original is 
received and filed by her, she certify the copy and return it to 
me. 

Very truly yours, 

EDMUNDS & WILLIAMS, P.C. 

By 

HMSIII: jete 
Enclosure 
cc: R. Louis Harrison, Jr., Esquire 

Diane M. Baun, Esquire 
Phillip v. Anderson, Esquire 
Jonathan s. Kurtin, Esquire 
Carol w. Black, Clerk 
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B. C. BALDWIN, JR. 
ROBERT D. RICHARDS 
PAUL H. COFFEY, JR. 
KENNETH S. WHITE 
ROBERT C. WOOD, m 
HENRY M. SACKETT, m 
RAYNER V. SNEAD. JR. 
BERNARD C. BALDWIN, m 
WM. TRACEY SHAW 
R. EDWIN BURNETTE, JR. 
BEVIN R. ALEXANDER, JR. 
PATRICIA R. BLACK 
WILLIAM E. PHILLIPS 

KEVIN L. CASH 
JAMES o. WATTS, DZ 

LAW OFFICES 

EDMUNDS & WILLIAMS 
A PROFESSIONAL CORPORATION 

SUITE 400 

800 MAIN STREET 

P. 0. BOX 9158 

LYNCHBURG, VIRGINIA 24505 

TELEPHONE (804) 846·9000 

TELECOPIER (804) 848·0337 

December 23, 1991 

Honorable William W. Sweeney 
Bedford County Circuit Court 
P.O. Box 235 
Bedford, VA 24523 

J, EASLEY EDMUNDS. JR. 
( 1914•19 77) 

SAMUEL H. WILLIAMS 
( 1914·1970) 

Re: Anna L. Phelps, et al v. State Farm Mutual 
Automobile Insurance Company, et al 

Dear Judge Sweeney: 

I enclose a properly endorsed order that reflects your 
decision in the captioned case. I apologize for the delay in 
getting this order to you, but it took quite some time for the 
order to make the rounds of all counsel who needed to endorse it. 
You will note that counsel for USAA and GEICO have noted specific 
objections with their endorsement. 

If the order meets with your approval in this form, I 
would appreciate it if you would enter it and have your secretary 
forward it to the Clerk for filing. 

By copy of this letter to Mrs. Black, I am mailing her 
a copy of the order and requesting that when the original is 
received and filed by her, she certify the copy and return it to 
me. 

Very truly yours, 

EDMUNDS & WILLIAMS, P.C. 

By ~~~-~~ 
He~Sackett, III 

HMSIII: jete 
Enclosure 
cc: R. Louis Harrison, Jr., Esquire 

Diane M. Baun, Esquire 
Phillip v. Anderson, Esquire 
Jonathan s. Kurtin, Esquire 
Carol w. Black, Clerk 
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60 
VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD. Decel'!lber 24, 1991 

ANNA L. PHELPS, et al, 

v. 

STATE FARM MUTUAL AUTOMOBILE 
INSURANCE COMPANY, et al, 

**** 

Plaintiffs, 

Chance~y File No. 89015473 

Defendants. 

0 R D E R 

The Court having heard the evidence in th.is case ore 

tenus on September 10, 1991, having considered the depositions 

submitted to the Court by the parties and having reviewed the 

briefs submitted to the Court by the parties finds as follows: 

1. That Anna L. Phelps and Mary Catherine Phelps, who 

c: i c:: 1-c.:~~r~ 
·~ _....,. .. ·-- •• I 

understood; 

2. That on June 10, 1989, the date of the accident out 

of which this claim arises, Anna L. Phelps and Mary Catherine 

Phelps were both residents of the household of their mother, 

Marjorie Phelps, in Goode, Virginia; 
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3. That on June 10, 1989; Anna L. Phelps and Mary 

Catherine Phelps were "relatives" as that term is used in the State 

Farm policy; 

4. That the automobile being operated by Anna L. Phelps 

on June 10, 1989, does not qualify as a "non-owned automobile" as 

that term is used in the State Farm policy; 

5. That there is no an~iguity in the applicable 

language of the State Farm policy; and 

6. That the plaintiff, on whom the ultimate burden of 

proof rests in this case, has failed to carry her burden of proof. 

The Court, therefore, rules, for the reasons more 

specifically stated in the Court's opinion letter to counsel of 

October 15, 1991, a copy of which is hereto attached and 

incorporated herein by reference, that the automobile being 

operated by Anna L. Phelps at the time of the accident of June 10, 

1989, did not qualify for coverage (liability, collision or 

otherwise) under the policy issued by State Farm to AnnaL. Phelps. 

It is, therefore, ORDERED by the Court that State Farm Mutual 

-n,...,,.; .,...."=a .... J - ~· ..... -· ..... _ •' 

coverage to, or a defense for, Anna L. Phelps for any of the claims 

against her arising out of the automobile accident of June 10, 

1989, nor is it obligated to provide to her any collision coverage 

for the damage to the automobile that she was operating at the time 

of the accident of June 10, 1989, to which action of the Court, the 

2 
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plaintiff, Government Employees Insurance Company and United 

Se.rvices Automobile Association, by counsel, respectfully object. 

The objects of this suit having been accomplished it is 

ordered STRICKEN from the docket of this Court. 

I ASK FOR THIS: 
ENTER: 12 I ::2+191 

~~J '~. -...~ ~~ -·---:ru-a-ge----------·--- -

j 

SEEN AND OB~D TO: 

!.i:!:; 4k.-a-L-.-P-~-e~lps 
and Mary c. Phelps 

SEEN AND OBJECTED TO FOR THE ATTACHED REASONS: 

Attorney for Government 
Employees Insurance Company 

SEEN AND OBJECTED TO FOR THE FOLLOWING REASONS: 

Attorney for United Services 
Automobile Association 

SEEN: 

Attar - for Anna Featherstone 
a9. Jennifer Trevey 

USAA specifically objects to paragraphs 2-6 inclusive of the Order. USAA further 
objects on the grounds that the Court has incorrectly found the facts in this matter 
holding the plaintiff Anna Phelps to be a resident of the same household as her sister, 

~~-AI-1/ Mary Catherine Phelps. USAA objects on the grounds that the Court has incorrectly 

1 A u applied the law to the facts in question by holding that Anna Phelps was not entitled 
re~~ to liabilility for the permissive use of a non-owned vehicle. 

3 
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Government Employees Insurance Company specifically objects 
to paragraphs 2, 3, 4, 5, and 6 inclusive of this order. Geico 
further objects on the grounds that the court has incorrectly 
found the facts in this matter holding·the plaintiff, Anna 
Phelps, to be a resident of the same household as her sister, 
Mary Catherine Phelps. Geico objects on the grounds that the 
court has incorrectly applied the law to the facts in question by 
holding that Anna Phelps was not entitled to liability coverage 
for the permissive use of a non-owned vehicle. 

WOODS, ROGERS & HAZLEGROVE 

Mf82642 
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WOODS, RoGERs & HAziEGROVE 
Roanoke Office 

Dominion Tower • Suite 1400 
Danville Offla 10 South Jefferson Street • P.O. Box 14125 

Roanoke, Virginia 24038-4125 
Telephone 703·983·7600 
Facsimile 703·983-7711 WRITER'S DIRECT DIAL TELEPHONE 

530 Main Street • P.O. Box 560 
Danville, Virslnla 24543-0560 
Telephone 804-791-llSO 
Facsimile 804-799-3527 

(703) 983-7707 

January 10, 1992 

Ms. Brenda B. Alqer 
Court Reporter 
P.O. Box 956 
Lynchburg, Virginia 24505 

Re: Order Transcript 

Dear Ms.· Alqer: 

My law firm represents GEICO in the lawsuit of Anna L. 
Phelps, Government Employees Insurance Co., Anna Featherston, 
Geneva Trevey and Mary c. Phelps v. State Farm Mutual Automobile 
Insurance co., United States Automobile Association, and 
Nationwide Mutual Insurance Co •• 

Please forward to me a copy of the transcript of the 
sept~mber 10, 1991 hearing in Bedford county Circuit Court 
before the Honorable William w. Sweeney. 

Thank you for your prompt attention to this matter. 

Very truly yours, 

WOODS, ROGERS & HAZLEGROVE 

~a~!l{'b--
DMB:rdt 

cc: carol w. Black, Clerk 
Henry M. Sackett, III, Esquire 
Phillip v. Anderson, Esquire 
R. Louis Harrison, Jr., Esquire 
Jonathan s. Kurtin, Esquire 

Ml87379 
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Wooos, RoGERs & HAzLEGROVE 

Dominion Tower • Suite 1400 
10 South Jefferson Street • P.O. Box 14125 
Roanoke, Virginia 24038-4125 
Telephone 703-983-7600 

R~noke Office 

Facsimile 703-983-7711 WRITER'S DIRECT DIAL TELEPHONE 

(703) 983-7707 

January 10, 1992 

Carol w. Black, Clerk 
Bedford County Circuit Court 
Bedford County Courthouse 
Bedford, VA 24523 

Re: GEICO v. State Farm 

Dear Ms. Black: 

Dmville Office 
530 Main Street • P.O. Box 560 
Danville, Virginia 24543.0560 
Telephone 804-791·1350 
Ficsimile 804-799-3527 

Enclosed please find for filing the plaintiff's notice of 
appeal in this matter. By copy of this letter, I certify that a 
copy of the transcript has been ordered from the court reporter 
who reported the case. 

DMB:rdt 
Enclosure 

Very truly yours, 

WOODS,. ROGERS 

cc: Henry M. Sackett, III, Esquire 
Phillip v. Anderson, Esquire 
R. Louis Harrison, Jr., Esquire 
Jonathan s. Kurtin, Esquire 

Ml87380 
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LAW OFFICES 
WOODS. ROGERS 
I HAZLEGROVE 
ROANOKE, VA. 

VIRGINIA: 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

. Government Employees 
Insurance Company, 
et al, 

Plaintiffs, 

v. 

State Farm Mutual 
Automobile Insurance 
Company, et al, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

NOTICE OF APPEAL 

The plaintiff, Government Employees Insurance Company 

["Geico"], hereby gives notice of appeal from the judgment order 

of this Court entered December 24, 1991, and further gives notice 

that a trial transcript covering the testimony and other 

incidents of trial has been ordered from the court reporter who 

reported the case and will be filed in the Office of the Clerk of 

the Circuit Court of Bedford County, all in compliance with the 

Rules of the Supreme Court of Virginia. 

Michael A. Cleary 
Diane M. Baun 

Government Employees Insurance Company 

WOODS, ROGERS & HAZLEGROVE 
Dominion Tower, Suite 1400 
10 South Jefferson Street 
P.O. Box 14125 
Roanoke, VA 24038-4125 

Counsel for Plaintiff, GEICO 

Ml87377 



.AWOFFICES 
0008, ROGERS 
HAZLEGROVE 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Notice of 

Appeal was mailed, first-class mail, postage prepaid, to Henry M. 

Sackett, III, Esquire, Edmunds & Williams, P. o. Box 958, 

Lynchburg, VA 24505, counsel for State Farm; Phillip v. 

Anderson, Esq., Gentry, Locke, Rakes & Moore, P. o. Box 1018, 

Roanoke, VA 24005, counsel for u.s.A.A.; R. Louis Harrison, Jr., 

Esquire, P. o. Box 1008, Bedford, VA 24523, counsel for Anna 

Phelps and Mary Phelps; and Jonathan s. Kurtin, Esquire, Lutins & 

Shaprio, 347 Highland Avenue, s.w., P. o. Box 180, Roanoke, VA 

24002-0180, counsel for Jennifer Trevey and Anna Featherston, 

this /of'L-day of January, 1992 • 

IOANOKE.VA. Mf87377 
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WOODS, RoGERS & HAzlEGROVE 

Dominion Tower • Suite 1400 
10 South Jefferson Street • P.O. Box 14125 
Roanoke, Virsinia 2403&.4125 
Telephone 703-983-7600 

Roanoke Office 

Facsimile 703-983·7711 WRITER'S DIRECT DIAL TELEPHONE 

(703) 983-7707 

January 15, 1992 

HAND DELIVERED 

Carol w. Black, Clerk 
Bedford County Circuit Court 
Bedford County Courthouse 
Bedford, VA 24523 

Re: Geico v. State Farm 

Dear Ms. Black: 

DarwHie Office 
530 ~in Street • P.O. Box 560 
Danville, Vlrsinia 24543.0560 
Telephone 804-791-1350 
Facsimile 804·799-3527 

Enclosed please find the transcript of the hearing held in 
this matter on September 10, 1991 for filing as required by 
Rule 5:1l(a). By copy of this letter, I am forwarding a copy 
of the enclosed Notice of Filing of Transcript as required by 
Rule S:ll(b). 

Very truly yours, 

WOODS, ROGERS & HAZLEGROVE 

DMB:rdt 

cc: Henry M. Sackett, III, Esquire 
Phillip v. Anderson, Esquire 
R. Louis Harrison, Jr., Esquire 
Jonathan s. Kurtin, Esquire 

·~ ~ :~ ~~--~~~<\~ 
··--l~f ., .... ________ . 

Ml88255 • - : ·r~: ----~--- • ---~~··.·· 
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,._WOFFICES 
IODS,ROQEAS 
HAZLEQROVE 

VIRGINIA: 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

Government Employees 
Insurance Company, 
et al, 

Appellant, 

v. 

State Farm Mutual 
Automobile Insurance 
company, et al, 

Appellees. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

To: Henry M. Sackett, III, Esquire 
Edmunds & Williams 
P. o. Box 958 
Lynchburg, VA 24505 

To: Phillip v. Anderson, Esquire 
Gentry, Locke, Rakes & Moore 
P. o. Box 1018 
Roanoke, VA 24005 

NOTICE OF FILING 
OF TRANSCRIPT 

To: R. Louis Harrison, Jr., Esquire 
P. o. Box 1008 
Bedford, VA 24523 

To: Jonathan s. Kurtin, Esquire 
Lutins & Shapiro 
347 Highland Avenue, s.w. 
P. o. Box 180 
Roanoke, VA 24002-0180 

Please take notice that the transcript for the appeal in 

the above-styled case has this day been filed by counsel for the 

appellant, Government Employees Insurance Company, in the Office 

of the Clerk of the Circuit court of Bedford County on the 16th 

day of January, 1992. 

I)ANOKE, YA. M 882 48 

...., 
- _:,S;- -.. 



LAW OFFICES 
WOODS. ROGERS 
A HAZLEQROVE 

) 

Given under my hand this 16th day of January, 1992. 

Michael A. Cleary 
Diane M. Baun 
Woods, Rogers & Hazlegrove 
Dominion Tower, Suite 1400 
10 s. Jefferson Street 
Roanoke, VA 24011 

Counsel for Geico 

GOVERNMENT EMPLOYEES INSURANCE 
COMPANY 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Notice 

of Filing of Transcript was mailed, first-class mail, postage 

prepaid, to Henry M. Sackett, III, Esquire, Edmunds & Williams, 

P. o. Box 958, Lynchburg, VA 24505, counsel for State Farm; 

Phillip v. Anderson, Esquire, Gentry, Locke, Rakes & Moore, P. 

o. Box 1018, Roanoke, VA 24005, counsel for u.s.A.A.; R. Louis 

Harrison, Jr., Esquire, P. o. Box 1008, Bedford, VA 24523, 

counsel for Anna Phelps and Mary Phelps; and Jonathan s. Kurtin, 

Esquire, Lutins & Shapiro, 347 Highland Avenue, s.w., P. o. Box 

180, Roanoke, VA 24002-0180, counsel for Jennifer Trevey and 

Anna Featherston, this 16th day of January, 1992. 

ROANOKE. VA. M 88248 

...-;: , . 
-~ ...... -~ ... ---.ttL::_ .. :: • -~"' --~-:.:..:._._ ........ ~-- --- ---~ ~- - ---- -~ . s· . .....__..: ,_... ... ~ ..... - ... 
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RADFORD, WANDREI & HARRISON 
ATTORNEYS AT LAW 

112 S. BRIDGE STREET 

ROBERT T. WANDREI 
R. LOUIS HARRISON, JR. 

P. 0. BOX 1ooe 

BEDFORD, VIRGINIA 2~23-1008 TELEPHONE 703·M8·31151 

TELECOPIER 703 • eee ·1849 

OP COtJNSEL 

DUVAL RADFORD 

January 15, 1992 

Carol w. Black, Clerk 
Bedford County Circuit Court 
Beford County Courthouse 
Bedford, Virginia 24523 

In Re: Anna L. Phelps v. State Farm Insurance 

Dear Ms. Black: 

Enclosed please find for filing the plaintiff's notice of 
appeal in this matter. 

~ j( ii)!Ours: 
R. Louis Harrison, Jr. 

RLHjr/mbm 

Enclosure 

cc: Henry M. Sackett, III, Esquire 
Phillip v. Anderson, Esquire 
Diane M. Baun, Esquire 
Jonathan s. Kurtin, Esquire 

;.-

........ :·.:~~._ ... -c. .... :; ~:. 

~ :.'l:.1. ' ··-_;_; . : 
· ....... 
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VIRGINIA: 

IN THE CIRCUIT COURT OF BEDFORD COUNTY 

Anna L. Phelps, et al, 

Plaintiff, 

v. ) ( 

State Farm Mutual 
Automobile Insurance 
Company, et al, 

Defendant. 

NOTICB OP APPEAL 

The plaintiff, Anna L. Phelps, hereby gives notice of appeal from 

the judgment order of this Court entered December 24, 1991, and further 

gives notice that a trial transcript covering the testimony and other 

incidents of trial has been ordered from the court reporter who 

~-,~eport~.d tbe case and will be filed in the Office of the Clerk of _l$t · 
Circuit Court of Bedford County, all in compliance with the Rules of 

the Supreme Court of Virginia. 

R. Louis Harrison, Jr. 
RADFORD, WANDREI & HARRISON 
P. o. Box 1008 
Bedford, Virginia 24523 

::~a L. ;z~ 
,?( o counsel 

Counsel for Plaintiff, Anna L. Phelps 

RADFORD Be WANDREI 
ATTORNEYS AT LAW 

BEDFORD. VIRGINIA 

24523 

-·----·--·- _, ..... 
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CERTIFICATE 

I hereby certify that a true and exact copy of the foregoing 

·- ~· Notice of Appeal was hereby mailed, first-c~ass mail, postage 

·"' 

·;.. 

... . ·f; 

" ... .. . -~ 
~; 

prepaid, to Henry M. Sackett, III, Esquire, Edmunds & Williams, 

P.O. Box 958, Lynchburg, VA 24505, counsel for State Farm; 

Phillip v. Anderson, Esq., Gentry, Locke, Rakes & Moore, P.O. Box 

1018, Roanoke, VA 24005, counsel for U.S.A.A.; Michael A. Cleary 

and Diane M. Baun, Esquires, Woods, Rogers & Hazlegrove, Dominion 

Tower, suite 1400, 10 South Jefferson Street, P.O. Box 14125, 

Roanoke, VA 24038-4125, counsel for Geico; and Jonathan s. 

Kurtin, Esquire, Lutins & Shaprio, 347 Highland Avenue, s.w., 

P.O. Box 180, Roanoke, VA 24002-0180,· counsel for Jennifer Trevey 

and Anna Featherston, I further certify that a copy of the 

~~~ary, 199~ • transcript has been ordered this 

R. ~ouis Harrison, Jr. 

RADFORD 8c WANDREI 
ATTORNEYS AT LAW 

8EDFORD, VIROlNIA 

--~ 24~23 
,·~ _,...;::: 
·-~ 

.. ~-

-· -~.::-.''!" --: \~~ ; '; ;; -:· 

~~~~~~: ·. 
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request therefor must be made within four­
tMn days of the date of the notiu.• 

Plaintiff timely made such request. Ac­
companying the rtquest was a lettt'r signed 
hy plaintifrs counsel in effect objecting to 
the legal sufficiency of tht' a-rounds upon 
which the hearing was hased. Several ad­
journments took place. Meanwhile plain­
tiff started his action in the circuit court 
alleging that plaintifrs arrest was unlaw­
ful because the offense charged was a mis­
demeanor, and the claimed misdemeanor, i. 
'., the act of driving, was not committed in 
the presence of the arrt'sting officer. 
This, arglles plaintiff, was in plain viola­
tion of plaintifrs rights and exceeded the 
officer's powers of arrest without a war­
rant as defined in M.C.I •. A. I 764.15; M. 
S.A. I 28.874. There is no gainsaying the 
fact that literally the &tatute says "Any 
peace officer may, without a warrant, ar­
rest a person ( f]or the commission of any 
• • • misdemt"anor committed in his 
presence." 

On the basis of the foregoing provision 
plaintiff argued the alleged misdemeanor 
was not committed in the officer's pres­
t'nce, ergo the arrest was unlawful. Since 
the arrest was unlawful the plaintiff could 
not be held under tht' statutt': 

Whatever the merits of this argument 
may or may not he Wt' are constrained to 
hold that the learned circuit judge acted 
prematurely by injunctively stopping all 
proct'edings under the statute. This for 
the reason that there was no final determi­
nation by the license appeal board from 
which an appeal could he taken by plaintiff 
to the circuit court in the manner provided 
hy the act.• For this reason we arc com­
pelled to vacate the injunetion as it applied 
to the procet'dings before the hoard. 

I>dmdant below and appellant here tht'n 
took another tack. lie ordered plaintiff in 

4. Rtoe M.C.L.A. I 257.~: at.R.A. I 9.2.12!'i 
un: ar.c.L.A. 1 m.e:mr: au.A. 1 9.2325 
(6 •• 

~. For tlae pertlaeat ttroYI•IoM Ia the VeleMe 
('ode ttOYf'rnlatt •rtttHII to rirnzlt ('OIIrt, ••• 
«•ueraUJ l'I.C.L.A. I ~7.:r»..3: r.t.S.A. I 

for a hearing under the statui~ which au­
thorizes an inquiry into the fitn~ss of a 
driver who has been involved in three acci­
dents within a 24-month period resulting in 
personal injury or damaa-e to property in 
each accident in nct'ss of $200 and in 
which the official police report indicates a 
moving violation on the part of the in­
volved driver. 

On petition for "clarification" of the in­
junctive order the trial judge held that his 
injunctive order appli~d to o•y action of. 
ddendant-appellant which would result in 
suspension or revocation of plaintiff's driv­
ing privileges. Again we must disagree 
with the trial judtce and hold his action to 
have been premature and, as he interpreted 
it, overbroad. Majestic as arc the powers 
of the chancellor the7 do not extend to 
emasculating legislative enactments which 
thetnselves provide for judicial review of 
administrative action II.J appeal from the 
administrative: determination. Thus we 
must vacate the injunction against appel­
lant doing eXactly what the statute clearly 
permits him to do. 

We have not, as we said, burdened this 
opinion with statutory excerpts. Nor have 
we recitt'd litanies of authority holding 
very simply and hasirally that courts can­
not act' in r~straining administrative pro­
ceedings until the remedi~s thereunder 
have been exhausted. Such is the settled 
law. 

As to the n1erits of plaintifrs claims we 
express no opinion. Were we to do so we 
would in effect be rendering bdore-the­
fact advisory opinions. Such is not our 
function. Wheth~r all of the proceedings 
complained of and the statutes upon which 
tht'y are hased are constitutionally infirm is 
not hdore us. \Vc are a court of review 
on l't'Cords made in all but few exceptional 
cases. 

0.:!023: au·.r .. A. I m.3:!311: l\I.RA. I 
9.20'.!3CU: at.(·.r~A. I 257.3'!3r; M.S.A. I 
0.20'.!3(3): ar.e.I .. A. I :!57.02fil: r.I.S.A. I 
9..2325(8). 

&. ar.c.L.A. 1 :!:i7.3'-to: ar.RA. 1 o.:!O!!O. 

=t. 4; t ~t I. • • 
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IIOB'l'GOIORY v. BA WIDlYE SEOVBJTY llfSUR.AHOE 00. Mieh. 449 
l'll., .,,. :!17 S.\\'.:!d 4UI 

On this record Wl' \"acah· and hold for away at sehoul and whose education y,·as 
naught the injun~tion. \V~ \'aCal~ the clr· financed in part hy his parc•nl~ Wa!l "resi· 
claratory juditfuent. \Vc· direct thl· di!imis· dent of hi!i houKehold" within meaning of 
~,1 of the action in th•· circuit court :t!> homl•nwnc·r's policy, and tlw !1011 wa!l an 
prt'nlatml'ly hraught and of at least ques- "insured". The Court fnrthc·r held that 
tionahle jurisdiction to enh·rtain. wh('n- the homrnwner's 110li<'~ Mated that 

the insurer would defend any 11uit aKain!ll 
tht• insured sc:ckint: d:unaKes whkh ar(' 
11ayahlt' undt·r the t('nns of tht• policy, e\'en 
if any of the allet:ations of the liuit an· 
groundlus, false ur fraudulent and there 
was a qut"stion of fact as tu whl'ther the: 
!IOn'!i actions were fl('l!:ligent, intt'ntional or 
not actionalJ!«o at all, the insurer had duty to 
cll'fcnd the assault and battery claim. 

All of the fort'goin~: arr without prc:jn­
clice to plaintiff raisin.: whatever ddcn!'t's 
he choolt'S includinJ: any challenKc to con· 
stitntionality before the: :adntinistrativt· 
aKt'ncic!' and if such detcm,inaliuns he acl· 
\'l'rSt' to reaslt'rt them un aJtpeal to thr cir· 
cnil court in the manner pruviclt·d hy law. 

~ 

R\"n·rsc:d. 

r.:! )llrh.Aittt . .f57 

Larry DoJIO MONTGOMERY ot al., 
Plalatlffs.Appellcee, 

v. 

HAWKEYE SECURITY INSURANCE 
COMPANY. a tore11a cor,.ratloa, 

Oefendaat-Appellaat. 

Ooeket No. 16550. 

f'ourt of ,\pJM'nhc ot :\llrhl~:nn, 
Uh·.!l. 

l\lnrc-h :!!t, J!l'i-4. 

ltt-II'RAI'tl fnr l•uhllt•ntlnn )lllf R, 1!l74. 

IA'at\'t' tn At•tM•nl llt'nlt'lf Jnl)· :t, 1U7.f. 

Action by insureds and their !lOll 
against homeowner's insur\"r for declarato· 
ry relief to determine whl'thcr the in­
sureds" son was an "insured" and whrther 
the insurer had duty lo defend and pay in 
a civil action for assault and battery 
brought against the son. The: Cirn1it 
Court, Mecosta County, llarold \'an· 
llomd('n, J., cnh·n·d jud.:mcnl that tht• :.on 
was insured and that the insurer had a 
duty to dcfcml. The: insurer appc:ah-d. 
The Court of AJ•pc:als held that insureds' 
.?.!-year-old liOn who wa!' fnll·tinR· shuknt 
at university and who li,•rcl :11 hmnc· with 
his 11arcnts except when in the sc·n·in· nr 

2U NW26-2'1 

Affimted. 

1. laauranee ~35.34, 514.9(1) 

Insureds' 22-year-old son who was 
full-time student at univl'uity and who 
lived at home with his parents except when 
in the service or away at sehoul and whose 
education was financed in part hy his par­
ents was "resident of his hunsrhold" within 
meaning of homeowner's policy, the son 
was "insured" and in!lurer had duty to de­
fend insureds' son in a civil actit1n for as­
sault and hattcry. 

2. lneurance ¢::J437.1(2) 

In action for declaratnry jud.:ment as 
to homc:ownt'r's insnrn'~ dnl)' to ddc·ucl 
insureds' !>Oil in civil action for :.~sault and 
hattcry, trial court's admission of ,-arious 
t'Videntiar)' items, although not directly 
concerned with the date of the assault and 
hattery and the: residrnce of the insureds' 
sun on that datt·, was not irnJaropl·r where 
the langua~l' in homeowner's polic)·, •·resi­
dl·nt of his household," had lt'J::tl meaning 
only within the context of mum·rous fac­
tual settings pussihle. 

3. ht~uranco c:>5t4.10(2) 

Where lht·re was fact issue as to 
whctlu·r actions of insun·ds' son toward 
third pari)' were nt·gligt·nt, intentional or 
n••t a,·tionahle at all, homeownl'r's insurer 
h;ul thl· duty, nndrr policy J•to\'i•iun that 

oc " .. .... 
N 
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• the insurer would defmd any suit against 
the insur«< sedcin1 damqes which are 
payable under the terms of the policy, even 
i I any of the allegations of the suit are 
croundless, false or fraudulmt, to defend 
the insur«<'s son. himself an insured under 
the policy, against third party's claim for 
assault and battery. 

Dale M. !'train, Phelps, Linsey, Strain & 
Worsfold, Grand Rapids, for defendant­
appellant. 

Kenneth P. Walz. Big Rapids, for plain­
tiffs-a~llees. 

Before R. B. BURNS. P. J., and BRON­
SON and VanVALKENBURG,• JJ. 

PER CURIAM. 

On October 18, 1969. plaintiff Larry 
Doyle Montgomery was involved in an in­
cident which result«< in a civil action for 
assault and battery being fil«< against him 
in a district court. Larry. claiming cover­
age under a homeowner's policy issued in 
the name of his parmts. the other plain­
tiffs herein, request«< the insurer, defend­
ant Hawkeye Security Insurance Company, 
to defend. Hawkeye refused, claiming that 
Larry was not an "insured" within the pol­
icy coverage for "residents of his [the ,.a,.,d insureds'] household" and that they 
were not liable to either defend or pay for 
"bodily injury or property damage caused 
intentionally by or at the direction of the 
insured". 

The instant action is one for declaratory 
relief brought to determine whether Larry 
was an insur«< and whether the insurer 
had a dut)' to defend and pay. In a well­
reasoned opinion subsequent to a full trial 
before the court, the trial judge found that 
Larry was an insur«< and that the insurer 
had a duty to defend. Hawkeye appeals of 
right. 

• \VAI>E \'ae\'ALKE!~BUilG, former Circuit 
Court Jadp eltUq 011 the Coart of Appeals 

At the time of the incident Larry waa 
:U _.a f.U-tbne lludcnt at Ferris Stale 
ia Bit~ Rapid&. Middpn. Lury had liv .. · 
at Mmc with bis parata i" Flint exceJt ,.· 
wbea in tbc service Of. ia IIIia cue, lfWaJ 
at edlool. lMrr'• tducation at Ferris WM 

'-ilw .u....t &l:J G.J. ben~fits and &upPQCI. 
5 

... , ........... "all paid tbt ... 
L ) IJ P 1 aa achaoL.: . 

'RiePE .~ ... JC wuuld have us;,... 
~~ JI!MJ ..... "raiclnta of bit 
~ • ...._ .only those actuaQr. 
......... - .......... pbJ&iql: 
Pf~~ .... &M fOiicJ. Further, if 
one liv«< in two separate "households" 
during any civen period appellant would 
thm base the result on the amount of time 
spent at each. Sec: Wilkins v. Ann Arbor 
City Clerk, 385 Mich. 6i0, 674, 189 N.W.2d 
42J (1971), and compare M.C.LA. § 168.-
11: M.S.A. I 6.1011. We find this me­
chanical determination inappropriate as a 
general rule for the many and varied fact 
situations which may develop. 

In Stadelmaan v. Glen Falls Ins. Co., S 
Mich.App~ 536, 541-542, 147 N.W.2d 460, 
~-463 (1967). tile .-.... ~dents ef 
ltil h-alloW" was construed. The Court 
discussed the meaning of .,;resident'' and 
"household"' as follows: 

:, 'Resicletll' is defined in Webster's 
New International Dictionary (2d ~.) 
as: 

"'Dwelling. or having an abode. for a 
continu«< length of time; • • • one 
who resides in a place; - • ciWfis 
in a place for a period of more or ... , 
4uratian. Residence usually implies 

•• more or less permanence of abode, but is 
often distinguished from inhabitant as 
not implying as great fixity or perma­
nency of abode! 

"·~ is defined in Black's Law 
Dictionary (4th ed.), p. 1473 as follows: 
'0. wbe has bis rcsideace ill a plaee/ 

br Ulfcameet l•ar.u1nt to Con•t.1903, art. 0. 
I 23 aa •mecdtd 111 1008. 

KORTGOIIEBY y. HAWKEYE BEOVRITV JNBU'ltA.ROJ: 00. Mieh. 461 
nt• •• 2ll S.\\'.2d f•t 

"'HOUiehold' is defined in the same (2) Having thus detrmtined that the 
authority on p. 873 as: • A family living phra~ "resitltnt of his honsehold" has le· 
tG~cthcr. Schurler v. Industrial Com· gal mt"aning only within the context of the 
mission. 86 Utah 284. 4.1 P.ld 6''16, 69'J, numerous fact~aal ~~ett.ings .poss~hl~. the ad. 
JOlt A.LR. 1085. Tho~ who dwell un- mission of vanous ntdenhary 1tems hy tht 
dtr the same roof and compose a fami- trial C'Ourt. although not directly concerned 
ly.'" SltJd'l'""""· ..,,,a, S Mich.App. at with the date of the i~cident and rt"sidence 
5~n. 147 N.W.2d at 462. on that datl'. was not lntproP<'r. ~he_ ~U.tl· 

tion was one of weight, not adnussdnhty. 
The admission of this evidl'nC'e was not In SltJdrlffltJflfl the facts were undisputed 

and the Court ruled as a n1atter of law 
that the relative who was part of anothrr 
household and a residl·nt of a foreign 
country was not an insurrd within the poli­
cy's meaning. In the instant casr the facts 
are different and disputed. 

In Ortmaa v. Miller, 3.l Mich.App. 451. 
4~55, 190 N.W.2d 2.-2, 244 (1971), now 
Justice Levin discusst•d tht meaning of the 
term "resident" and quoted with approval 
from Corpus Juris Secundum as follows: 

"Tbe terms 'residence' and 'rrsident' 
have no fixed meaning in the law. They 
bave wariaWc eaeuinp dependin~ on the 
context ia which the worcb arc used and 
tk lllltject IMUCf; 

"• "Resident" ha!l no trchnic:al mean­
ing, and no fixed meaning applicable to 
all cases, but rather it has many mean­
ings, and is used in different and various 
senses, and it has recdved various intrr­
pretations by thr courts. Generally the 
construction or si~nification of the term 
i• pverncd ltJ ti.e connection in which i1 
ia ....S, and depends on the context, lhr 
...a.;.. ...ucr, and tbe object, purpose, 
or result designed to he accomplished by 
its use. and its meaning is to be deter­
mined from thr (acts and circumstances 
taken together in each particular case.' " 
(Citing 7i C.J.S. Resident pp . .3115-306.) 

(I) We think that this ntore flexible 
approach is prcfcrabJr. The trier of fact, 
in this case the court, has considtred the 
nidence in light of all thr surrounding cir­
cumstances, and his decision, not being 
clearly erroneous, will not he ovc.-rturnecl. 

dearl)· erroneous. 

(3] We turn tu the insurtr's duty to 
dcfc.-nd the civil action for assault and bat­
tery. In testimony tak<·n in this action the 
complainant in the civil case claimtd that 
plaintiff kickrd her. Plaintiff as~~erts that 
he only pushed her away after shr grabbed 
him hy tht seat of the pants to evict him 
from a bar. The: complainant concedtd 
that the complairied·of bruise on htr arm 
was causl'd when she got her arm caught 
in the door slamming hehind the plaintiff. 
The complainant also testified that plain­
tiff was not looking at l'trr when he left 
the har and slammrd the door hc:hind him. 
This is a classic confrontation of disputtd 
facts. Depending on the outcome of the 
fact finder•s drtermination, these acts 
could he either ne~~tligent, intentional, or 
not actionable at all within tht• meaning of 
the policy. Sec and compare: Morrill v. 
(;allaJ:her, JiO Mich. 57N, Ill ~.W.lcl (.H7 
( 1963); Putman v. 7.c.-luH, 372 ~lich. 55.\, 
127 ~.W.2d 374 C 1964): and Hawkeye Se­
curit)' Ins. Co. v. Shields, Jl ~lich.App. 

649, IK7 N.W.ld R9-l ( 1971). 

The policy languagr concerning the duty 
to defend reads: 

"I. Co,·erage E-l'ersunal Liability: 

"(a) Uahility: To pay un ltt·half of 
the Insured all sums which the Insured 
shall hc.-come ll'gally ohligatt·d to pay as 
damages ltecanse of hodily injury or 
property damage, and thl' Company shall 
ddend any suit against the Insured 
alleging such bodily injury or property 
damage and St't.ing •ia""'!lt'S t.·laie'ia arc 
f'ay••blt' Jutdt'r llrt' lrrms fl/ tl1is 1'••/iry, 



• 
452 llicb. 117 aoam WBBftmlf RBPOBftB. let IIDIBB 

non if a•1 of lilt' aUt'galiotu of lilt' n~il 
art' gro••tllt'll, ft~ur or fratu:ltclt'•l; but 
the Company may make such investiga­
tion and settlemt'nt of any daim or suit 
•• it d«ms expedit'nt." (Emphasis sup­
plit'd.) 

We think that tht· insurer using this 
broad language is rt"quiroo to defend. Tht' 
question of whetht'r they arc required to 
ddend shuuld not rest 110lrly on tht' fo,. 
of pleading of a non-insured plaintiff. 
Whctht'r the intentional ads exclusion will 
ultimately prec:Jude payment is a mixed 
qut"stion of fact and law which, upon prop­
er instruction and special questions. the 
jury or trier of fact in the assault and 
battery action can answer. 

Affirmed. Costs"to appellees. 

li2 auch.App. 437 

PEOPLE ef tile Slate ef Mlclll1aa, 
Platatlff·~,.n-. .. 

Dawltl Patrlcll LAKIN, Defea•aal· 
A,,.uaaL 

Decllel No. 171~. 

Court or App!!als or allchlaan, 
DIY. l. 

atareb 29, llnf. 

Rel•aaed for Publlcatloa atoJ 8, 1974. 

Defendant was conwided in the Cir­
cuit Court, Wayne County, George T. 
Martin, J., of larceny from a person on 
guilty plea to one charge and acceptance of 
plt'a of nolo contendere as to another 
charge and he appealed and the appeals 
were consolidated. The Court of Appeals, 
O'Hara, J., held that where trial judge 
conducted searchinK inquiry into every 
possible phase of ddendant's rights, he 
elicited necessary information to establish 

factual basis for commission of offense of 
armed robbery and subsequently he accept· 
ed a negotiated plea of nolo contendere to 
laser included offense of larceny from a 
person arisinc out of original charge and 
there was no record support for claimed 
reliance of trial jud1e on facta adduced at 
prcliminarJ examination, accepta~e of 
nolo contendere plea was not improper, and 
that defendant failed to show that his plea 
of nolo contendere had been involuntarJ. 

Affirmed. 

1. Clt•laal L•w ..US 

Where trial judge conducted searchinr 
inquiry into every possible phase of de­
fendant's rights, he elicited necessary in­
formation to establish factual basis for 
commission of offense of armed robbefJ 
and subsequently he accepted a negotiated 
plea of nolo contendere to lesser included 
offense:' of larceny from a person arisinc 
out of original charge and there was no 
record support for claimed reliance of trial 
judge on facts adduced at preliminary ex­
amination, acceptance of nolo contendere 
plea was not improper. M.C.LA. § 750.­
JSi; GCR 196J, 785.1 et seq. 

2. Crlatlaal Law C=t264 

Even if accused had had a degree of 
drug addiction, that did not require trial 
court to inquire into possible defense of in­
toxication in prosecution for armed rob­
befJ. 

3. Crl•laal Law C=t275 

Defendant failed to show that his plea 
of nolo contendere had b«n inYoluntary. 

4. Crl•t .. l Law e=t275 

Nolo contendere plea is a plea of 
grace, not of right. 

5. Crl•laal Law 41P275 

Plea of nolo contendere was not in­
firm because trial judge did not advise de­
frndant of minimum sentence which would 
be imposed. 

PEOPLB 't'. LAKDI Mich. 463 
(~It· •• 21'1' s. \\' .2d ., 

jamt's R. Neuhard, State Appellate l>t'· actual minimum sentence befort' fi. 
fender, Detroit, for dt'fendant·appt'llant. nally accepting the profft'red plea. 

Frank J. Kelley, Atty. Gen., Rohert /\. 
Oerengoski, Sol. Gt'n., William 1.. Cahalan, 
Pros. Atty., J>ominick R. Carnovale, Chief, 
Appel,ate Div., Arthur N. Rishop, Asst. 
Pros. Atty .• for plaintiff-appellee. 

Before McGREGOR, P. J., and J. II. 
GILLIS and O'HARA,• JJ. 

O'HARA, Judge. 

The first and most salirnt point to be 
recopizcd and emphasized in this opinion 
is that the pleas and their acceptances oc· 
curred before the amrndments to GCR 
1963, 785 adopted March 16, 1973, effective 
June I, 1973. Thus we considrr this ap· 
peal under court rule and case law which 
is unaffected by the rule change above 
specified. 

Defendant was charged with two sepa­
rate armed robberies. Pleas to the lesser 
included offense of larceny from a person 
were negotiated in both cases.• As to ont', 
the defendant entered a plea of guilty. As 
to the other, he proffered a plea of nolo 
contendere, which was accepted. lie is in 
this Court hy grant of leave to appeal as to 
both pleas. The cases have been consoli­
dated in this ~ourt. 

Four claims of error arc asserted: 

(I) Improper acct'ptance of a nolo con· 
tendere plea ; 

(2) Error by the trial court in not in­
quiring into a possiblt' defense of in· 
toxication; 

(3) Infirmity in accrptanct' of the nolu 
plt"a by r~ason of its claimed invol­
untary nature; 

(4) Claimed failure of the trial judge in 
not informing the defendant of hili 

• !\IIC"IIAF.I. H. O'IIAft,\. fnru ... r Nu1•rrmr 
f"ourt .Juodll'l', 11ittlh1~ on thr f '1111rl nf ,\ l'l"""'" 
b)· llal«nm«'nl s•unurmt to C'nn,.t.IIMI:I, nrt. fl, 
I ~'3 1111 nnu•nclt'fl iu IM'4. 

( 1] On January 10, 1973, the trial 
judgt' conducted a searching inquiry into 
t'Yt'ry possihlc phase of defendant's rights, 
constitutional and otherwise. lie elicited 
the nt'Ct'S."lary information to establish the 
factual basis for the commission of the of­
ft"nst'. /\11 in all it covered II transcript 
pages. On january 16, 19i.l, the same trial 
judtrc accept~d a negotiated plea of nolo 
contendere to the lnser included offense 
of larceny from a person which also arose 
out of an original armrd robbery charge. 
Both the prosecution and defense counsel 
made specific refcr~nce to the proceedings 
the wrek before. Defendant was again 
questioned as fully as possible, this time 
for ten transcript pages. There is no basis 
for disturbing either plea for lack of com­
pletent'ss. The claiml"d reliance of the 
trial judge on the facts adduced at the pre­
liminary t'xamination is without merit. 
The court said nothing ahout it. l>densc 
counsel in justification of thl' hargainl-d 
plt'a simply made a passing reference to 
th~ preliminary examination. There is no 

off-record support for the claim that the 
court in part relit"d on anything remotely 
connl'cted with the preliminary uamina· 
tion. Th~ samt" can ht" saicl of the so­
called stipulation between the prost'cutor 
and defcn5t' counse-l that the transcript of 
the e,.;amination hccome a part of the 
ncord in tht' cast•, It is anyway. There is 
no way the case could gt't to the circuit 
court without either a hindo\·cr on exami­
nation or a waiver th~rt'of. The proscrip· 
tion i!' of the trial court's rt'lianu on the 
prt'liminary t•xaminatiun tu estalllish the 
factual l•a:o;is rc•anirl"d hc:forc acc~ptancc of 
the plea. There is no sugg~stion of such 
rdiancr in the case at J.ar. 

[2] There was nothing in the plea pro­
cct·dings that would re•Jnin· the trial court 

I. !\1.1'.1, .• '\. I ;:ott.:l."•i: M.:O: .• \. I 2".r."'t. 



'I 
~: 

,j 

584 Or. 118 PACIFIC REPORTER. N SERIES ~·; 

Robert. C. Cannon, .A.L Atty. Gen., Sa­
lem, argued the e&Uie for ..-pondenL 
With him on the brief were Jar..- A. Red­
den, Att). Gen., and Walter L. Barrie, Sol. 
Gen., Salem. 

Before SCHWAB, C. J., and RICHAR().. 
SON and GILLE'M'E,• JJ. 

PER CURIAM. 

This is a companion eue to State v. Mey­
er, Jr., 45 Or.App. 875, 608 P .a! &82. 
deeided today, and it involves Meyer's co­
defendanL 

ReYenecl and remanded for new trial. 
St.ate v. Meyer, Jr., 45 Or.App. 375, 608 
p .2d 582 (1980). 

~ 
45 Or.App. 319 

FEDERATED AMERICAN INSURANCE 
COMPANY, a Wuhiqton 

Corporation. Appellant. 

"· 
Loft Gr&J CHILDERS and Thomu Marlt 

R)'der, Rapondenta. 

No. L 11,317; CA 12858. 

Court ol Appeals of Oregon, 
In Bane. 

Aqrued and submitted OeL 15, 1979, be­
fore TANZER, P. J., and THORNTON 

and CAMPBELL, JJ. 

ReaubmiUed in bene Mareh 13, 1980, before 
SCHWAB, C. J., and THORNTON, 
TANZER,MCHARDSON,BUTTLE~ 
JOSEPH, GILLE'M'E, ROBERTS and 
CAMPBELL. JJ. 

Deeided Mareh 24, 1980. 

to accldenl whieh oceurred whihi~. . 
automobile wu being driven by IWDIIIID­
nred'• 1011. The Cireait Court. Umatma 
County, William W. Wel!a, J., cleterm.lnll! 
that named Insured'• 10n wu covered uDder 
policy, and ln1arer appealed. The o.t fll 
Appeala. Thornton, J., held that nWeaee 
wu sufficient to tupport findinc U. 
named innnd'• 1011 wu l'elldent of D-.1 
insured'• houehotd for pUl"pooe8 of poller. 

Affinned. 

T&DII!t', J.,liled a diteenting opinJaa Ia 
whieh Sehwab, C. J ., Buttler and Gillette, 
JJ., joined. 

1....-anee e-07.1(4) 
In view of evidence that amecl fa. 

aured'a eon was temporarily living awar 
from home in order to go to IC:hool, that the 
eon considered nemed insured'• home u Ids 
residence and left hie poaelliona there, that 
he often retumed for holidaye, that bed­
room wa kept available for his ae, and 
that he had lived with named insured prior 
to going away to college and wu receiving 
financial support. evidence was eufftdent to 
eupport trial court'• findina that named 
insured'• 10n wu resident of named in­
eured'a houaehold for purpollell of automo­
bile liability policJ provisions providing cov­
erqe with respect lo a noftOWned aut.omo­
bi~ mlative of a named insured who 

-----• -· .. --*-,f the ame 

William G. Wheatley, Eugene, .....,aed the 
cause for appeUanL With him on the briefs 
was Jaqua A Wheatley, Eugene. 

John J. Haugh, Portland, argued the 
eauee and filed the brief for respondent Lon 
Gray ChUden. 

Jarnee H. Gidley and Coagnve, Keeter, 
Insurer brought declaratory judgment Crowe, Gidley a Lqeaen, Portland, waived 

action concerning whether automobile lia- appearance for .respondent Thomas Mark 
bility poliey provided coverage with respect Ryder. 

• GILLETTE. J , t·irr LEE. J .. drcru~. 

FEDERATED AMERICAN INS. CO. •· CHILDERS Or. 
n .... ~.~-P ...... 

THORNTON, Judge. 

This action at law, brought by plaintiff 
insurer for deelaratoey relief, was tried to 
the eourL Plaintiff appeals from the juda­
mcnt detennlning that defendant Ryder 
was covered under hie father's automobile 
liability Insurance poliey. 

The IOie iaaue on thil appeal is whether 
the trial eourt erred in finding that Ryder 
wu a "'relative • • • who Ia a penna­
neal reeident of the ame houaehold" as hie 
father, and thus entitled to coverqe under 
the non-owned automobile pnmeion of hia 
father'• •Family Automobile Poliey." 1 

Prior to ,nduating from hfcb eehool, Ry­
der resided with his father and brother In 
the family home in Granta Pasa. In lhe 
summer of 1975, Ryder, AI'! 19, deeided to 
enroll at Lane Community College in Eu­
gene, where he hoped to gain a position on 
the college buebell team. Arriving in Eu­
gene too late to begin the fall term, he 
returned to Granta Pasa and dlteuseed with 
his father the poalbiUty of livina in an 
apartment in Eugene in order to avoid out­
of-district tuition for the winter term. 
Consequently, he moved to Eugene and oe­
eupied his time durinJ the fall by praet.icina 
with the eollep bueball team. His father 
sent him money to help with his living 
expenses. In January he registered for 
elaaes at Lane and continued in aehool un­
til the end of the term. Unable t.o find a 
summer job in Granllll Pea, Ryder went to 
Wallowa. Oregon, to take a job. He intend­
ed to return to college at the ~ 
summer. He considered t;ili father;i ~ 
as his residence and left his poaeasions 
there. He often returned lo Granllll Pasa 
lor holidays, and a bedroom was kept avail­
able lor hia uae. In applying for the ineur­
ance poliey in issue, defendant Ryder's fa-

I. That policy provlclf!s In ~Wrtlnent part: 
"~rsons lnsurwl: Tb~ following a~ fn· 

suredl under Part 1: 

"(b) with ~sped to a non·own~d automo· 
bll~. 

"(2) any ~latl~ • • •. 
"Dfofinitions: Und~r Part I; 

ther listed him~ell u the only driver of the 
automobile, and listed u memben of hil 
houeehold only hill unlieented daqhw, ap 
16, to be excluded. 

On June 18, 1971, an aeddent oceurred In 
whieh defendant Chilclen wu ~erioully in­
jured. The automobile Involved In the am­
dent wat owned by Chllden. bat wu beinJ 
driven with hla permission bJ Ryder. 

TM ........ of whe&Mr a ,._ il • 
relidellt of the ~ of • naned in· 
...t hu coatinaed to be "--ed bJ our 
Supreme Caart u a filet ilne to he we­
eolved bJ the trier of fact. Waller v. Rdy 
Jftn. Fire. Cault.Y, 212 Or. 89, 71-12. 58& 
P .at 590, 581-82 (19'76); Sehehen .-. Nortb­
West II!'U,..,.., 258 Or. 559, 4lM P .at 8S6 
(19'11). However, the court. hu requind 
that. there be aaffiCient evidenee that the 
penon ef''• m!!!l'!l! and the ii!IICZred 
.. dwell or live t.opther" as members of .,-1 
hoaehold, in onler to sunive a motion f~ 
direet.ed vercliet. Sebehen v. Narth-WesN 
ln6uranee. supra at 561-62, 484 P .211 836. 
In Seltelten, a dentist moved from f)Jpne 
to Klamath Falla, where he purehaaed a 
home and praet.iced dent.iatry for four years. 
BJ 10 doina, he established residence in 
Klamath Faile. Hie ..tult daughter and her 
teenage ehildren, who theretofore had lived 
with him, remained in his prior home in 
Eugene. The Supteme Court held that al­
thoup Dr. Sehehen visited his daughter 
and her teenage children and pve them 
linanc:ial aupport.. this wu not sufficient 
evidence to aubmit to a jury that he "'lived, 
dwelled, or resided" with them in Eugene. 
258 Or. at 562-63, 48C P.2d &16. 

BeaUle there is evidence to support the 
lindina below, we need not dec:ide whether, 
under Sebelten, a child who ia temporarily 

•• 'ltelatlw' means a r~latlve of tlw namfd 
Insured wllo Is a prnnanent resident of th~ 
ume houMhold: ..... 

"'Non-OwMd Automobile' mean• an auto· 
mobile or traltft' not own~ by or fumlshfd for 
th~ rqular or frequent uw of elttt.r tlw named 
lnsu~ or any relative. other than a temporary 
substltut~ automobll~; but dMS not Include 
any automobll~ or tratl~r usfd without ttw ~r· 
mission or lh~ ownf'r." 
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away from home ror eamp, .ehool, eolleKe. 
summer employment. or the like, IOiel pro­
ledion under a "relative resident" clause of 
11 family automobile policy the moment he 
reasea t.o physically "dwell or live" with his 
ramily.1 Yet. we note tbal decisions from 
many juriMiietiona conclude that such a 
dauae can include a child who is away from 
home for sehool, for temporary employ­
ment, or f01' service in the armed foi'Ciell. 
Theae decisions ~ eoltected in Annotation, 
93 A.L.R.Sd 42D (19'79).1 

It has been held that a child may be 
t.emponrily absent. from the household, or 
indeed may have more than one residence, 
without MCNSUily loling the protection af­
forded to a "resident or the household" 
under an inauranee policy. See Aetna C..­
ualt.y & Surety Co . .-. Means, 382 F.2d 26, 28 
(lOth Cir. 1967); Detroit Aueo. Inter-Imur­
ance Exeltan~ v. Feys, 205 F .Supp. 42 
(N.D.Cal.1962); Travelers lndem. Co. v. 
Matt.ox. 345 S.W.fd 290, 292 (Tex.Civ.App. 
1961); Annotation, 93 A.L.R.3d 42D (1fl9). 

j For example, in Aetna Cuualty a Surety 
Co. v. Means. supra. the court, applying 
Oklahoma law, held that despite the fact 
that insured's son was married and had his 
own automobile insurance policy, and de· 
spite t.eslimony by both the insured and his 
son that the son was not a resident or the 
inllun!d's houaehold at the lime or the sed­
dent, evidence that the son was a minor, 
lived away at college, had a room and kept 
clothing in the insured's house. used the 
insun!d's address as his own on important 
papen. and received financial as11islance 
from the insured, was sufficient to support 
the jury's determination that the son was a 
resident or the insured's houaehnld and was 
therefore eovered under his automobile poli­
cy. In Bed v. hnmylnnia National Mut. 
Qu. lns. Co., 42i F .2d 813 (5th Cir. 1970), 
the rourt. applyins Pennsylvania law, held 

2. W~ not~ that In Sdtrltfon , .. North· Wrsf In· 
suranu, 258 Or. 559. 484 P.:Zd 836 (1971). the 
Insured moved away from his dauahtet and 
~stabllshed ~ncr in a distant cit)·. whil~ in 
this caw the Insured's son "M-·as trmporaril~· 
away from homt' for collt'Rf and was found not 
to havr ntabli,hed a pt"rmantnl rf'Sidf'n('f' f'l!lf'· 
whf'rP. 

that a son. who kept his personal belonl'inp 
at hit parents' home and returned there on 
every leave, wu a resident or the houlehold 
and therefore covered under the non-owned 
automobile etauae or the insured's liability 
policy, despite the fact that the son wu in 
the Hf'Vice and stationed away from home, 
and despite •timon)' that.the insured de­
sired to tower his premium by exeludiftK his 
10n from coverage. 

The approaeh taken by our Supreme 
Court in Waller v. Rodcy Mtn. Fire a Cuu­
alty, supra, ia applicable in thil cae. 
There, a 24-year·old son left home tor ser­
vice in the Navy. Upon his discharge he 
returned to his puenll' home for about a 
year. He then moved out-of-state and took 
a full-time job, but tell many of his befong­
ings at his parenll' home and visited fre­
quently. The trial court. found that the son 
was no tonaer a resident of his parenta' 
houaehold entitled to coverage under a .. rel­
ative resident" dauee of their automobile 
insurance polic:y. The Supreme Court up­
held the finding on the basis that. evidence 
that the son wu an adult. lived in another 
state, worked full time, and did nol intend 
to return to his parents' home, plus the 
reuonable inferences t.o be drawn from 
that evidenee, supported the further infer­
ence that he did not"dwell or live" with his 
parents. 272 Or. al 75, 535 P.2d 530. 

In this caae. there wa11 confiicting evi­
dence. On his insurance applieation form 
the insured did not list Ryder a11 a resident 
or his household, because Ryder had been 
living away at school during the year and 
beeause the insured believed that listins 
Ryder would increase his premium. Ryder 
in laet was l.c!mporarily living away from 
home in order to go to school. However, 
Ryder considered his fathers home as his 
re!'idence and left his posseMions there. 
Further, he often returned for holidays, and 

3. Examination of th~ cases dl!lcussfd In this 
annotation ftwals that whll~ some jurisdlc· 
Ucms t~t "retatiff FH~r· qnHiinns as fact 
Issues and others treat ttt.m as a mixrd ques· 
tlon of fact and law. all •Rrrr that such a dauw 
un (and oflrn elMs) in(" tude a child away from 
homr 
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a bedroom wu kepl available lor his uae. 743.800 (whieh governs ~nal inj'"7 pro­
Ryder lived with his lather prior to going teetion coverage) to nol include .,.... not 
away to college, and his father wu giving aewally residing in the home of the inaured. 
him finaneial suptMWl. In the lace ol this The term in this eue is not only analopus, 
evidenee we cannot hold, u a matter or but somewhat narrower bec:aaee it requires 
law, that there is no evidence to support the permanence. 
trial cou~'s findi'!l that Ryder wu a resi- The t.enn "permanent neident" ia materi-
dent of h111 fathers hou.ehold. at in this c:ae beau. it is atec1 in an 

,.. the Supreme Court did in Waller, we inauranee eontnet, not in a ltatute. Ae· 
uphold the trial court's faet.ual determina- cordlftlly, it should be construed under the 
tion reprding residency within the mean- well-est.abtished prinelplel of contnct. taw 
iPK of a "relative resident" elauae, because appllt!able to inauranee potieiee. Tboee 
there ia evidenee and reuonabte inferenees principles are well summan-d in Shadbolt 
to be drawn therefrom which support that "· Farmers lnsur. f:xelt., 275 Or. 4111, 410-
tindinc. Haan v. Guyer, 2'71 Or. 349, 852. 11, 551 P.2d 418. 480 (1976): 
532 P .2d 227 (1915); Wllite Y. Bello, 276 Or. "We have uid, howeftl', that when 
931, •• 5S6 p .2d 1862 (1976). words or term. of a aenenl nature 1ft 

used in an insurance poliq, aueh wordt or 
terma may be ambipoul. in the lepl 
eenae, when they could reMOttably be liv­
en a brollder or a nan"Ower meanins. 
depending upon the intention or the par­
ties in the context in which such words 
are used by them. 

Affirmed. 

TANZER, Judp, dileentins. 

The majority ern in treating the issue 
solely u a matter of faet.. It ia elementary 
that befOft we ean review the suffieieney of 
any finding, we must ftnt determine what 
legal issue the facta must be suffiCient to 
establish. This c:ue praenta a preliminary 
legal issue of what is meant by the phrase 
"'relative • • • who is a permanent. res­
ident. or the same houaehold [u the in­
sured)." Only after determining u a mal· 
t.er of law the definitional requirementa of 
the term is it. proper to proceed to the 
factual issue of whether the finding is sup­
ported by the evidence. That is essentially 
what the Supreme Court. did In Scbehen v. 
North-West lnsuranct. 2S8 Or. 659, 48t P.2d 
8S6 (1971). 

The fallacy of the majority is that. it. 
treats the ••permanent resident" dause u 
having a fixed legal meaning which is the 
same in all situations, contexll and juriMiic· 
lions a a matter of taw and then holds that 
we cannot say there was no evidence to 
support a finding beeauae other lila* have 
110 held. Were that so, we would be bound 
by analoo to reverse the trial court hued 
on the authority or Garrow v. Pennsyl. Gen. 
In& Co., 288 Or. 215, 600 P.2d 1175 (1979). 
There, the Supreme Court construed the 
term "members or (the insured's) family 
f'Clliding in the same household" in ORS 

"'We have also said that an insurance 
policy should be eonat.rued 'aecording to 
ita;charact.er and ill benefecent pdJ"poolee, 

and in the aeae thal the inaured had 
reuon to suppoee that it wu understood.' 

"Finally, we have said many times that. 
if there is an ambi,uily in the terms or 
an insuranee polic:y, any reuonabte doubt 
.. to the intended meaning or aueh terms 
will be neolved against the insurance 
company and in favor of extending cover· 
age to the insured.'' (Foolno* omitted.) 

The intention of the parties and the aente 
in which the insured must have underlt.ood 
the t.erm is demonttrat.ed beyond serious 
question by the father'• ClOftiCious deeision 
not to inaure hil son. On the order for 
insurance. he lilted himtelf a the only driv­
er. When uked to list .. Aces of dtildren 
resiclirw in household.'' the rather left the 
"Males" blank empty and. after "Females," 
named hit 16-year-old daughter to be ex· 
eluded u a nondriver. The father *tified 
forthrightly regarding his intention and 
undentanding: (l) that his children had 
always been required to insure themselves 
or pay the c:osl increment on his policy as 
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the price they .. id for drivi•; (2) that he 
had not listed hia eon u a resident beeau1e 
\he eon Mel been away from the home for 
almost a year and beeauee he did not ~n­
aider his son a reaident of his houaehold (''If 
I did, I would have ineluded him here, 
aleo.''); and (8) he did not desire or intend 
that hia eon be covered beeaute he wanted 
the lower premium baed on coverqe of 
himtelf only and lhat had he listed his 80ft, 
the premium would h&Ye been hi,her. It is 
c:lear from the t.eatimony of the lather that 
neither the insured nor the insurer reprded 
the 80n u a permanent resident of the 
household or the insured. 

Applying the prineiplea of Shadbolt., there 
is no reaon for us to conslnle the contraet 
differently than the parties did. Under the 
legal meaning of the term whieh wa un­
derstood and intended by the parties to the 
contnct.. the facts in this cue are insufre­
eient to support a finding of coverage. 

SCHWAB, C. J ., and BU'M'LER and 
GILLETTE, JJ., join in this diaenl 

45 Or.~pp. 389 

STATE of ()neon ex rei. ADULT AND 
FAMILY SERVICES DIVISION, 

Ap~llant, .. 
WIUiaa J. LESTER. Respondent, 

anc!l 

NUCJ J. Whip.-. Mother. 

No. M465; CA 14606. 

Court of Appeal• of Oregon. 

Argued and Submitted Oet. 12, 1979. 

Decid«< Man!h 24, 1980. 

Adult. and family ~ervic:es division 
hrou~thl aet.ion for support on behalf of 
Stale, all B!ll'lignce or mother, seeking onfcr 

requirinc father to make ehild luppart Pill• 
menta to Department of Human Remurea 
The Cimait Court. Linn County, Wendell H. 
Tomplch11, J., denied petition, and diYiaton 
appealed. The Court of Appeal .. Tanllll', P. 
J., held lhat whefoe previous diuolution de­
cree had awarded c:ustody of ehild to the 
father and no support .-yment.l were re­
quired by the decree, when! ehild suble­
quentJy resided with mother, who, u a pre­
requisite to receipt of public aaiatance, bel 
aaiped her aupport righta ·to Deputment 
of Human lteaounB, and where adult aad 
family terVices division therefore had the 
statutory right to petition for modifaeation 
or diaolution deeree but did not do 10, 

petition for support brought on behalf of 
State by adult and family 1erviees division 
u aaignee or mother was properly denied. 

Affirmed. 

I. A.tlpMettb .. 71 
An assignee stands in the shoes of his 

assignor. 

Z. Social SearltJ anc!l Publl~ Welfare 
-=-n 

Adult and family 1ervices division, a 
aaignee of mother's aupport right.a. could 
aequire no pater interest in thoee rights 
than she poaeued. ORS 23.'789(2), 418.-
042(1). 

3. Social Sftlllity anc!l Puhlle Welfare 
~n 

Where previous dissolution d«ree had 
awarded c:usl.ody or ehild to the father and 
no support .. yments were required by the 
decree, where child subsequently reaicled 
with mother, who, u a prerequisite to re­
ceipt or public assistance, had assigned her 
support rights to Department. of Human 
Reeoun:es, and where adult and family 
services division therefore had the statutory 
right to petition for modification of dinolu· 
lion decree but did not do so, petition for 
support brought on behalf of State by adult 
and family services division as assignee of 
mother wu properly denied. ORS 23.-
789(2). 418.042( 1). 

STATE EX REL. ADULT•A FAM. SERV. •· LESTER Or. 589 
Ole-Or.Afip..- P.N .. 

James C. Rhodes, Aat. Ally. Gen., Salem, 
arwued the e!ause for appellant. With him 
on the hrief were James A. Redden, Atty. 
Gen., and Walter L. Barrie, Sol. Gen., Sa­
lem. 

Riehanl L. King, Portland, argued the 
eause and filed the brief for respondenL 

Before TANZER, P. J., and THORNTON 
and CAMPBELL, JJ. 

TANZER. Presidlftl Judp. 
This il an eetion for support. under ORS 

29.189(2).' brougbt on behalf of the state by 
the Adult and Family Services Division 
(AFSD) u uaipee of the mother against 
respondent. the rather of a minor ehild. 
AFSD aeeb to require respondent. to make 
child support payment.l to the Department 
of Human Reeources. The trial court de­
nied AFSD's petition and it appeals. 

A previoua deeree of diaotution awarded 
c:ustody of the ehild to the father. No ehild 
support. payments were required by the de­
eree. For reuont1 not material here, the 
ehild, aae 16, now residea with her mother, 
who receivea public .. istance from the 
State or Oregon on her behalf. 

Public aaliatanat wu provided for the 
ehilcl while lhe wa Uwina with her mother. 
As a prerequisite to the receipt or sueh 
assistance, the mother wu required by ORS 
418.042(1) I to usfp her support rights to 
the Department of Human Resoureea.1 In 

I. ORS 23.719(2): 
"'In any cate ln¥01vfna • cttUcl or nttocllal 

parent or other dependent penon who II a 
redpient of publk: allhUnce or care,III.JPPO't 
or .mces. Ule Support Enforcenleftt DM· 
lion of Ule Department of Justice lha!l rep­
retent 1uch child or cllfldren. caretaker par· 
ent, other dependent penon or the Depart· 
ment of Human Rnoarcn for the pu~ of 
~eeklq modification. or enforcement throqh 
conte111pt procted!nas. aamlshment, an order 
for aufanment of wqea under ORS 23.777 
or 23.783 or the Uniform Reciprocal EnfOffto 
ment of Support Ad, of any order or decree 
entn-ed under ORS chapter 107. 108. 109. · 
110, or 419. The Support Enforce111ent Dtvl· 
don lball also move to Initiate procftdlna• 
for orders of support under those chapters ... 

2. ORS 418.042(1): 
"Ald. as deftned In sublectlon (2) of ORS 

418.035, ahall not •aranted to. or on •half 
of, any applicant, or rt'Ciplent and for as lonR 

Gibeon v. Johrrson, 8S Or .App. 4t8, 489-100, 
582 P .2cl 452. 458, n!t'. den. (1918), thil murt 
explained the statutes relatiftl( to tueh an 
assignment of npport rights: 

•• • • • The pneral statutory plan 
il that the recipient must asilft lllpport. 
right.a to the state, and the alate, with the 
required cooperation or the recipient-u­
aipor, colleetl the wpport from the obli-
101'· 'nleiUpport. ia oolled.ed on behalf or 
the stat.e u aaipee and aot Oft behalf or 
the recipienl See Warlid v. Pub. Wei. 
Div .. 29 Or.App. 21, S62 P.2cl 228, rev. 
den. (19TJ); Whallon and Whallon, 29 
Or.App. 307, 42 P .2d 156 (19'15). The 
eaenee or this statutorily created rela­
tionship is that of .. ignor-aaipee. • • 
The contaet. between the ndpient. and 
the SED (Support Enfcnement. Dmlion) 
attomeJI il for the benefit of the state fn 
recoupi• some of the funds paid out for 
aid t.e dependent ehildren. • • • " 

[1, Z] An ueipee stands In the lhoel of 
hf1 uqnor. Plaintiff, u Ulipee of the 
mother's support right.l, coulcl aeqaire no 
I"Uter interest in thoee rights than she 
poseeeaecL We~ OJ. "· Fim Nat. 
Bptlr, triO Or. 1'12, 88 P .2cl 48, 48 P .2d 1018 
(1935); Hill t'. Wood, 142 Or. 148, 19 P.2d 89 
(1988). 

(3] The only means the mother hu to 
collect ehild .upport from the father ill to 
seek modifieation of the dissolution deeree 
to provide for payment of ehild support. 

a1 the applicant or reclpleftt refalet to antsn 
to the Department of Human Rnourcn any 
rfatlts to support from any other penon tuch 
applicant may haw In hl1 own beiWf or In 
behalf of any other famll)' member for whom 
the appllc:ant 11 applytrq for or receivlnl ald. 
and which have acuued at any time tueh 
aslf&nment Is executed, or ~UIH to cooper· 
ate with the Department of Haman Re· 
ICIUial In establllhlna the paternity or • 
child born out of wedlock and In obtatntna 
support or other payments of property d~ 
the apptk:ant or the child ... 

I. AFSD'1 petition for support avers that "Pttl· 
tloner a., panuant to ORS 411.042 and Moth· 
er't anlpment thft'tUncltr. thf! duly constitut­
ed aslfpeoe of Mother's child support rt1htt ... 
The assignment is not In the record. but no 
question h .. bHn raised with respect to Its 
e~eecutlon or validity. 
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vtntnre. Tht partirs having stipul~ed that 
the court in lieu of a new trial could make 
a decision basnl upon the r«Drds of the 
two prior trials did not preservt that find­
in~~t and it is clear that tht court was not 
bound thereby. Pursuant to the a~treement 
of the parties, the court was entitled to 
makt its own indeperkltnt decision and dis­
pose of the issues. 

We have carefully considert'd the other 
assignments of error and we conclude that 
they are without merit. The findings and 
conclusions of the court below are amply 
supported by the evidence a~ we discern 
no error which would justify a reversal. 
The judgment of the court below is 
affirmed. Respondents are entitled to 
costs. 

CALLISTER, C. j., and ELLETT, 
HENRIOO, and CROCKETT, JJ., concur. 
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AMERICAN STATES INSURANCE COM­
PANY, WESTERN PACIFIC DIVI· 

SION, Plalatlff aad Appellaal, .. 
Marvl• J. WALKER et al., Defe11duts 

aad Respen11e11t1. 
RoiMrl W. CLUBB, Plal11tlff, .. 

Dl•le Aaa WALKER, Defead811t. 
Ne. 12320. 

RuprernP Court of Utah. 
Julr T, 1971. 

Action by insurer for declaratory 
judgment determining its liability to 
daughter of named insured under automo­
bile policy and rider of motorcycle who 
was injured in collision with automobile. 
The Third District Court, Salt Lalce Coun­
ty, Stewart M. Hanson, J., entered judg­
ment adve~ to insurer and insurer ap­
pealed. The case was consolidated with 

prnishment action. 
Ellett J., held that evidence 
findi~g that insured's CJaughter 
some furniture, books and 
sured's home and who had 
license but who listed her residence 
come tax return as being in Utah 
resident of insured's household iD 
within meaning of automobile poliq 
time of collision. 

Affirmed. 

Henriod, J., concurred in 

I. las•ra110e ~4) 
A .. resident of a household", 

pose of determining .co•erage 
mobile policy, is one who is a 
family that lives under the ume 

Bee pablleetloa Wo.. ud 
for otber Judletal «~Det1'11C!doM 
deflatdou. ,. 

2. las•raiiOe ~-1(4) 
Evidence supported findinc 

sured's daughter who had gone to 
attend college and who listed retiKHD:IIL 
income tax return as being in 
who kept some furniture, boob aDd 
inc in her father's home in Idaho 
a resident of her father's household "f".:. 
of automobile co11ision and covered.~ 
automobile policy. 

3. ••••raaee ~.2(1) 
Before award of attorney fees 

made in declaratory judgment 
surer seeking determination of 
under policy, it must appear that 
er acted in bad faith or frllUd!ult--~ 
was stubbornly litigious. 

4. 1 asaraaee c=atl02.2(3), 802.5 
Where automobile liability 

could hue obtained 
liability by answering 
and insurer by bringing d~elarati01JV4 
ment action compelled del£cndaJI!ti.IO·• 
counsel in order to avoid a 
ment, trial court acted within 
tives in awarding attorney fca 
that insurer was acting in bad 
was stubbornly litigious. 

AlllnUOAlf' lt'A'I'BS DfS. 00,. WBI'I'InUf PAO. DIV. •· 'WALKBR 
Ct .. 11 Ui8 P.2d JCNJ UlataJCNI 

D. Gary Christian, of Kipp a Christian, The followin& are in1ureds under Part 
Salt Lake City, for plaintilr-appellant. I : 

William S. Richards, of Richards A Rich­ • • • ards, Salt Lake City, for Walkers. • 
Lee W. Hobbs, Salt Lake City, for 

(b) with rttpect to a non-owned auto­
mobile, (I) the named insured, (2) any 
relative, but only with respect to a pri­
vate passenger automobile or trailer, 

Oubb. 

ELLETT, justice: • • • 
Dixie Ann Walker was invol•ed in an au­

tomobile-motorcycle collision and was sued 
by Robert W. Oubb, the rider of the mo­
torcycle. She claims to be covered by a 
policy of insurance writtc:rt by American 
States Insurance Company wherein her fa­
ther, Marvin J. Walker, is the named in­
lured. 

• • • 
"relative" means a relati•e of the 

named insured who is a resident of the 
same household. 

Dixie Ann went away to college during 
the sc:hool years 1965-66 and 1966-67, where 
she was studying to &o into the field of ed­
ucation. She considered herself a resident 
or her father's household all during this 
time and return~d to his home in Idaho 
Falls, Idaho, at the. end of each school 
year. After two years of college study, 
she decided to become an X-ray technician 

The insurance company denied coverage 
to Dixie Ann on the cround that ahe was 
not an insured under her father'• policy. 
She retained her own attorney and settled 
the case on a stipulated jud~ment in fayor 
of Mr. Oubb. A prnishment was issued 
by Clubb, who traversed the answer of the 
insurance company. Upon trial thereof, 
the lower court held the insurance com­
pany to be indebted to Dixie Ann Walker 
and gave judgment against it for the use 
and bendit of Mr. Oubb. 

Subsequent to the service of the writ of 
garnishment, the insurance company filed a 
declaratory judgment adion seeking to 
ha,·e a determination of whether it is liable 
to Dixie Ann and Oubb under the policy. 
The trial court held that Dixie Ann was an 
insurt'd under the policy and awarded her 
an attorney's fee for defending the declar­
atory judgment action. 

The two cases were consolidated on this 
i'I"J~tal. 

There are two matters for our determi­
nation: 

J. Was Dixie Ann Walker a resident of 
her father's household at the time of the 
tollision? and 

Z. Is she entitled to an attorney's fee 
for defending the declaratory judgment ac­
tion? 

and came here to Salt Lalce City, Utah, to .• 
receive her tt'l'ihang •n a local hospital. 
~In! laved at the hospital for ;pj,roximaieJY 
four months until she had to move to make 
room for some student nurses, and thereaf­
ter she lived in an apartment with some 
other lirls. She opened a joint bank ac-
, count here with her father and had a tele­
phone listed in h~r own name. She was 
born July 23, 1947, and wu just under 21 
yean of •re on May JO, 1968, the date 
when the accident in question happened. 
While in traininr u an X-ray technician 
she Will paid a salary of approximately 
$140 per month take-home pay. Her par­
ent• •acmented her income by giving her 
small •moants of money, clothing, and 
food when she woaJd return home on vi .. 
its. At an times prior to the date of the 
accident ahe a,. .._ furniture, her 
boob, and IN!r ~ ia her father's 
home. St.e e.al*s ... llenelf a resident 
of Idaho and voted in the ceneral election 
there in NOftmber 19M. She had a driv-
er's Jicmsc issued by the State of Idaho 

The policy in question contained the fol­
lowing provisions: 

but none by Utah. As opposed to the fore­
going, the insurance company points out 
that when she filed her 1968 income tax 
return, she listed her rnidence for the 
year as heing in Utah. 
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• 
With thi1 evidence before him, the trial 

court held on May JO, 1968. Dixie Ann 
Walk~r was a resident of her father's 
household. It is our duty to affirm him if 
there is any substantial evidence to sustain 
that ru1ing.1 

( t) A raidmt of a household is one 
who is a member of a family who live un­
der the same roof. Residence emphasiaa 
membership in a group rather than L"l at• 
tachment to a building. It is a matter of 
intention and choice rather than one of ge­
ocraphy. 

OrdinarilY when a child is away frotn 
hmie attending school, __ ~_!~!~~_s a mem· 
ber of thf' 11iiiifj 'hOUsehold. and the ~­
"fion of when lte·cea-ses to be such is one 
which must be determined from all of the 
facts and circumstances as revealed by the 
evidence. 

(2) The trial court heard th~ eviclenee 
and made a finding that at the ttme of the 
collision Dixie Ann Walker was still a res­
ident of her father's household. Whether 
we would have made the same rulinc had 
we tried the cue is immaterial, and on ap­
peal we are not justified in substi.tuting 
our judgment for his, since the evtdence 
was such as to sust•in his judgment. 

The ruling made is further buttressed by 
the testimony to the eff~ct that Dixie Ann 
and her father went to the a~Cnt of the in­
surance company for adYice as to whether 
an additional insurance policy should be 
taken Otlt to cover her when she left Idaho 
for traininr in Utah. The agent told them 
that she would be covered by hu father's 

licy. The inquiry was made ~cause the 
father's policy contained this provision: 

YOUR AGENT 

1 nformation regarding your insurance 
policy or additional coverage may be o~ 
tained from your agent whose name as 
noted in this policy. 

I. C1t.rlt011 ... IIIC"Irf'tt. 11 t"ttth 2d 3A9. 300 
r.2d 110 (1961). 

CALLISTER, C.)., and 
CROCKETT. JJ., concur. 

~ 
Utala lotS ~-
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• Utall2d 185 for personal injuries and property damap -" 
Rlo•ant L GILLMAN, ., ... ,.,..,. •t• was not in furtherance of justice, even 

G•anltaa all Lit ... , Ner•a• OU1111a11, though plaintiff might be required to tab 
Plal•tlff ••• Rnp•••••t, a further deposition of insured, where nei-

v. ther party had made any effort to set case 
Blaaoh w. HANSEN, Deft•lla•t for trial, nor had a pretrial conference 

••• Ap~~tllaat. been requested, and where refusal to per· 
Ne. 12211. mit amendment would forever bar insured 

Bupftlnl' Court of Utah. 

June 28. urn. 

Action arising from intersectional col­
lision. The Third District Court, Salt 
Lake County, Marcellus K. Snow, J., 
refused to allow defendant to amend her 
answer by way of a counterclaim, and de­
fendant apPealed. The Supreme Court, El­
lett, J., held that refusal to atlow lawyer, 
selected by insurer to defend insured in ac­
tion arising from intersectional collision, to 
amend insured'• answer by way of a coun­
terclaim for personal injuries and property 
damage was not in furtherance of justice, 
even thouch plaintiff might be required to 
take a further deposition of insured, where 
neither party had made any effort to set 
case for trial, nor had a pretrial confer­
e~Xe been requested, and where refusal to 
permit ammdment would forever bar in­
sured from having her day in court when 
failure to assert claim earlier was no fault 
of hers. 

Reversed and remanded with direc­
tions. 

I. Pltalllllll C::S238(1) 
Ordinarily, allowance of an amend­

ment by leave of court is a matter which 
lin within sound discretion of trial court, 
but such discretion is to be exercised in 
rurtherance of justice and must not be ex­
ercised so as to defeat justice. Rules of 
Civil Procedure, rule IS(a). 

2. Pltallll•t C=t2l2 

Refusal to allow lawyer, selected by 
insurer to defend insured in action arising 
from intersectional collision, to amend in· 
sured's answer by way of a counterclaim 

from havintt her day in court whm failure 
to ass~rt claim earlier was no fault of hers. 
Rules of Civil Procedure, rules ll(a, e), 
IS(a). 

Harold G. Christensen, of Worsley, 
Snow & Christensm, Salt Lake City, for 
defendant and appellant. 

james R. Amschler, and Oifford L 
Ashton, of Van Cott, Bagley, Cornwall &: 
McCarthy, Salt Lake City, for plaintiff and 
respondent. 

ELLETT, Justice: 

Blanche W. Hansen was involved in an 
automobile. acc:ident in an intersection con· 
trolled by 'semaphore lights and was saed 
by the driver of the other car. Her insur­
ance carrier undertook the defense of the 
cue and filed an answer in her behalf. 
Each party served interrogatories on the 
other. Certain motions were made. and 
the deposition of the defendant was taken. 

Since the attorneys for the defendant 
were selected by the insurance company, 
they had not met the defendant until just 
prior to the taking of her deposition. At 
this ~Meting she told them that she herself 
had been injured in the collision and that 
the plaintiff was the one who ran the red 
light. 

Immediately after the deposition was 
finished. her counsel informed the insur­
ance company of the possible counterclaim 
which defendant was asserting. The com­
pany instructed the lawyers to include the 
claim by way of an amendment to the an­
swer. 

Since the defendant's claim arose out of 
the same transaction as did that of the 
plaintiff, it would be forever barred unless 
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• With this nidenu before him. the trial 
court held on May 30, 1968. Dixie Ann 
Watku was a resident of hu fatMr's 
household. It is our duty to affirm him if 
there is any substantial evidence to sustain 
that ruling. • 

fl) A raicknt of a household is one 
who it a member of a family who lin un· 
der the same roof. Resicknce emphasian 
membenhip in a group rather than a.'t at­
tachment to a huildinr. It is a matter of 
intention and choice rather than OM of Je• 
ography. 

evidenu. 

(2} The trial court heard the evidence 
and made a finding that at the time of the 
collision Dixit Ann Walker was still a res· 
ident of her father's household. Whether 
we would have made the same ruling had 
we tried the ease ia immaterial, and on ap­
~al we •~ not justified in substitutinc 
our judgment for his. since the evidence 
was siJCh as to sustain his judgment. 

j The rulinc made is further buttressed by 
the testimony to the effect that Dixie Ann 
and hu father went to the a~nt of the in­
surance company for advice as to whether 
an additional insurance policy should be 
t:!mt out to cover her when she left Idaho 
for traininc in Utah. TM agmt told them 
that the would be COYered by hu father's 

rliey. The inquiry was made b«ause the 
father's policy contained this provision: 

YOUR AGENT 

Information regarding your insurance 
policy or additional coverag~ may be ob­
tain~ from your agent wbose name is 
noted in this policy. 

I. Ch.,ltoa •· hacolc•tt, 11 t"tah 2cJ IR9. 301) 

r.2d nn nMn. 

CALLISTER. C. ]., and 
CROCKETT, JJ., concur. 

2. Mar,-land CPualtr C'.o. "· 
Oa.~l'lt· 823. 11 R.£.211 • 

' . Qor··· 

-~ 

Jr. 
CJILLIIUy.~ Utah lOCI~ 

Oteu fM P.t410M (' "t 
28 Ute 2d 1• for personal injuries and property damap "· 

Rle•arl L GILLMAN, '' ••• tllrMtft lila was not in furtherance of justice, nen 
O•arftaa a• Lit .. , Net••• Olllmaa, though plaintiff micht be requiftd to tan 

PfafJtttff ••• n.,.u .. t, a further deposition of insured. where nei· 
"· ther party had made any effort to aet case 

Btae•• W. HANI£N, Dete••••t for trial, nor had a pretrial conference 
au AJ,.tltat. been requested, and where refusal to per-

N•. r121t. mit amendment wourd forner IJar insured 

8upftftM' Court of Utah. 

Juntt 28. 19'71. 

Action arising from intersectional col­
lision. The Third District Court, Salt 
Lake County, Marcellus K. Snow, ]., 
refused to allow defendant to amend her 
answer by way of a counterclaim, and de· 
fcndant appealed. The Sup~me Court, El­
fett, ]., held that refusal to allow lawyer, 
selected by insurer to defend insured in at:· 

tion aritiftl from intersectional cotlision, to 
amend insured's answer by way of a coun· 
tndaim for personal injuries and property 
damage was not in furtherance of justic~. 
tvtn thouJh plaintiff might be required to 
take a further deposition of insured, where 
neither party had made any effort to set 
case for trial, nor had a pretrial confer· 
t~ been requested, and where refusal to 
permit amendment would forever bar in­
sured from having her day in court when 
failure to assert claim earlier was no fault 
of hers. 

Reversed and remanded with direc­
tinns. 

t. Plulfttt c=-238(1} 
Ordinarily, allowance of an amend· 

ment by leave of court is a matter which 
fies within sound discretion of trial court, 
hut such discretion is to be ~.xtrdsM in 
furtherance of justi~e and must not be ex­
ert'i5ed so as to defeat justice. Rules of 
Civil Procedure, rule lS(a). 

2. Plea•t•t C=a282 
Refusal to a11ow lawyer, selected by 

insurer to defend insured in action arising 
from intersectional c:oUision, to amend in­
surtcfs answer by way of a countt'rclaim 

from havinr her day in court when failure 
to assert claim earlier was no fault of hers. 
Rules of CiYil Procedure, rules 13(a, e), 
IS(a). 

Harold G. Christensen, of Wontey, 
Snow & Christmsen, Salt Lake City, for 
defendant and appellant. 

James R. Amschler, and Oiflord L 
Ashton, of VanCott, Bagley, Comwatl a 
McCarthy, Salt Lake City, for plaintiff and 
respondent. 

ELLETT, Justice: 

IUanche W. Hansen was involved in an 
automobUe accident in an intersection con­
trolled by ·semaphore lights and was sued 
by the driver of the other car. Her insur· 
ance carrier undertook the defense of the 
case and filed an answer in her behalf. 
F.ac:h party served interrogatories on the 
other. Certain motions were made, and 
the deposition of the defendant was taken. 

Since the attorneys for the defendant 
were selected by the insurance company, 
they had not met the defendant until just 
prior to the takinc of her deposition. At 
this meetinc she told them that she herself 
had been injured in the collision and that 
the plaintiff was the one who ran the red 
Iicht. 

Immediately after the deposition was 
finished, her counsel informed the insur· 
ance company of the possible counterclaim 
whidt defendant was assertiftl. The com­
pany instructed the lawyers to include the 
claim by way of an amendment to the an­
swer. 

Since the defendant's claim arose out of 
the same transaction as did that of the 
plaintiff, it would be forever barred unless 
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by appc!llant neither cut doubt on ,.:;':./ 
m~aning nor render it ambiKUCMJs. 
c:l~arly v~sts authority in the board 
!IUJIC!rvi!IOrs to lny the additional tax in: 
the same manner and at the same lime "u 
othu ad valorem taxes are levied:' thus 
retaining the authority conferred on the 
hoard of !IUJIC!rvisors to levy taxes as pro­
vided by Sedion 9889 Mississippi Code 
1942 Annotatt'd ($upp.l972). 

part of the law of this State in varying 
forms sinct' 1857 and was not repc!aled hy 
S~tion 6SIR-07S Mississippi Code 19~2 
Annotated ( 19!-6). 

In addition to the provi!lions of Sr«tion 
9RR9 vestin~t authority to levy taxe!l in the 
l10ard of supervisors, both the ori~imd Act 
of 19!'4 and the amcondment of IW,Z, 
(Chapter YJO, Laws of Missi!lsippi 19fill 
contain the followin~t language: 

(T)he hoard of supervisors or governing 
authorities of tht' munic=ipality, as the 
ca!lt' may he, shall annuall)· levy said tax 
upon all of the taxable property of the 
school distrkt al ll~r sarrtr lirrtr at~d ;,. 
lltr sam' moflf.,r as otltrr ad t'Gior,. 
lt1Xr1 Qrl" lnoitd. ( S~tion 
6~1R-07 Mis!lissippi Codt' 1942 Annotat­
ed). (F.mpha!lis added). 

Sections 63~90 and 6J2R-9J Missi!lsippi 
Codt' 1942 Annotated (Supp.l9i2) provide 
that all statutes relating to the as!les!lm~nt, 
levyin~t and collr«tion of ad valorem taxes 
for a e~uQicipal separat~ school district 
shall be ~pplicable to Spc!cial municipal s~p­
aratl' school districts except that the as­
srs!im~nt and ltvy shall he made hy the 
board of supervisors, and that the provi­
sion!' of St'ction 6, Chapter 261, law!l of 
1954 and any other applicable !ltatutes shall 
be fully applicable to special municipal !lep­
arate school district!!. 

(2) Section 6518-0i is dear and unam­
biguous, and the other statutes referred to 

( 3) It is a well recognized principle of 
law in this State that ambiguity must exist 
in the language used by the legislature in 
a statute before resort will be had to UIJ 
rules of statutory construc:tion or interpre. 
tation. Without ambiguity, the controlliftr 
law of this State requires that the Court 
loolc no further than the dear language of 
the statute and apply it. Jn State •· 
lfrard, 246 Miss. i74, 151 So2d 41i (1963) 
this Court said: 

Where the legislative language is plain 
and unamhiltlfous, and conveys a dear 
and drfinite meaning, as we thinlc sec­
tion ~CXM doe!l, there is no occasion for 
re!IOrtin~t to rules of statutory interpreta­
tion. !\0 Am.Jur., ~tatutes, sec. 410. 
[2-'6 Miss. at 7RI, lSI So.2d at 420). 

For the reasons stated, the action of the 
trial court is affirmed. 

,\ffirmed. 

RODGERS, P. J., and JONF.S, INZER 
and RROOM, JJ., concur. 
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OH .... D. CROSSETT 

Y. 

ST. LOUIS FIRE AND MARINE INSUR­
ANCE co .. a C.'"ratlen. 

acu. 

Hupreme Court or AIKhRma. 

No ... JO, t972. 

Proceeding on insurer's bill in equity 
apinst insured homeowners' university 
student son and others seeking declaratory 
judcmmt as to its obligations under home­
ownen' policy with respect to suit by the 
student's classmate against the stud~nt to 
recover for injuries sustained in dormitory 
altercation. The Circuit Court, in Equity, 
Jefferson County, William C. Barber, J ., 
entered decree exonerating insurer from 
liability under the policy, and student ap­
pealed. The Supreme Court, Bloodworth, 
}., held that insureds' son who, while at­
tending university 116 miles away from 
family home, had room in family home, 
came home on most weekends and lcept 
personal belongings at home except those 
he needed at school, who had tuition and 
some other expenses providt'd for by his 
father and who listed part'nts' addr~ss on 
his driver's license, registert'd for draft 
near parents' home and was at home during 
all holiday periods was a "resident of 
household" of his parents on day of the 
accident within mt'aning of omnibus dause 
of homeowners' polky. 

Reversed and remanded. 

Coleman, J ., concurred in re!lnlt. 

Somerville, J., concurrrd !;pedally and 
filed opinion. 

I. laa•ra._ ~35.8(4) 

inp at home, who had tuition and ~ 
other expenan provided for by his father 
and who listed parents' acldraa on his 
dri•er's license, registered for draft near 
their home and was at home duri• holiday 
periods was a "resident of household" of 
his parents on day of accident raattiq in 
injuries to university claumate in dormi­
tory within meaning of omnibus clause of 
homeowners' policy . 

~ pubUeaUoa lVord• aDd Phruee 
for other judJd•l eoaati'Udtoa• 1DCI 
cltfhll tlon•. 

2 .......... C::ll41.7(5) 

The term ''residents," with respect to 
references in policies to households of 
namf'CI insureds, is ambiguous and is capa­
ble of two rational constructions, and thus 
construction should be adopted which is in 
favor or the insured. 

SH pubflt'atloa l\"onfa ecf Plzra,.. 
lor other judld•l eon•tructloaa and 
ciPffaltloa•. 

Rives, Peterson, Pettus, Conway &: 
Bufite, Birmin~tham, for appellant. 

Huie, Fernambucq &: Stewart, Birming­
ham, for appellee St. l..ouis Fire and Ma­
rine Ins. Co. 

Cato A lliclcs, Birmingham, for appt'Jiee 
uvell Co., Inc. 

BLOODWORTH, Justice. 

This is an appeal from a final decree in 
a declaratory judgment action. The trial 
court held that the bodily injury liability 
coverare. provided for under the omnibus 
c~atue of a homeowners insurance policy, 
d•d not apply to the son of the named in­
sureds, who was thm a student at Auburn 
University, Auburn, Alabama, living in 
Cavell Dormitory. 

Insured homeownrrs' uni\·ersity stu­
dent son who, whilr attending nni\·ersitv 
116 miles away from family home, ha;l 
room in family home, came home on mn!lt 
weelcrnd!l and kt'pt most pt'rsonal helon~-

Appr.llant is G~orge 1>. (Don) Crosst"tt. 
The homeowners policy was issued to his 
P<~n·nts, who lived in n·irmingham, Ala­
loama. On the nening of 1\:ovember 4, 

~ . 
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1967, Don Crossett allt"gedly inj~tred a 
classmate, Jerry Patterson, who was a 
c:lose friend and former roommate, whilt' 
they wert' engagfd in an alle~d alter~ation 
in Cavell Dormitory at Auburn, Alabama. 
The injury allegedly resulted in the loss of 
the classmate's eye. l>on Cro~sett is the 
defendant in a lawsuit filed by the injured 
party, Jerry Patterson, which suit is pend· 
ing in the Circuit Court of J~fferson Coun· 
ty. 

The insurer, St. Louie Fift and Marine, 
filed this declaratory jud.,nent action to 
obtain a determination that it is not obligat· 
cd to defend Crossett nor to afford him 
protection under the polic)· in that suit. 
Crossett's father and motht'r (George W. 
and Elizabeth B. Crossett) are the named 
insureds un«{er the homeowners policy and 
were made parties responde-nt along with 
Jerry Patterson and Cavell Company, the 
dormitory owner. 

The trial court held that Don Crosse-tt 
was not an insured within the meaning of 
the policy terms under the omnibus clause, 
which reads as follows, vi1.: 

"2. DEFINITIONS: 

(a) Insured: The unqualified word 
'Insured' includes (I) tht' 
Named Insured and (2) if rt.ri· 
dtflll of hi1 housl'hold, hi5 
spouse, the rrlath·es of either, 
and an)· other person under the 
age of twenty-ont' in the ~are 
of an lnsurrd." (F..mphasis 
ours.) 

The trial court declined to make findings 
on the questions as to whether the allettrd 
injury was "caused intentionally" or as to 
whether the alleged acts of Oon Crossett 
were "businns purs~tits," both being policy 
exclusions. The trial j~~tlge decreed that 
both these questions wt're issues to llf' dt'· 
termined on the law side of the court. The 
trial court further held that ~t. l..ouis Fire 
and Marine lnsuran~t' Company had no 
obligation to defrnd non CroS!it'tt nor any 
ollligation to the injttrl'd party ari!lin~ out 
of th~ incident. 

The issue presented to us on thi!l appeal 
is whether Don Crottttt .. • residMt ..t 
the housefto1d of the named lntttftds, his 
parents (George W. and Elizabeth n. Cros­
sett), on the date of the alleged incident. 

Althoalh Don Ctouelt was attending 
Aubam Uniwenity, wlxreas his paraata 
lived in Birminaham, Don had a room in 
the fanrily lloiM. (Auburn, Alabama, is 
116 mites distant from Rirmingham, Ala­
bama.) non was an only child and catae 
home on weekend-. except when Aabanl 
wu pfayin& football at Auburn. He lcepl 
all of tm personal belonainp at ha. par­
ents' home, including his off·s~ason 
rlothes; except those clotht'S he needed at 
school, his radio, books, and personal ne· 
cessities. At the time of the incident, Don 
Crossett was 20 years old and a senior. 
He became 21 on Novembt'r 21, 1967, and 
married tht' nt'Xt day. St. Louis Fire in­
fers from the testimon)· that the reason 
Oon went "home .. was to see his girt friend. 
who lived in Birmingham and whom he 
subsequently married. 

Don'• fathft- paid his tuition, automobile 
expenses, board, and provided him willa 
money for incidental expenses. He was re­
ceiving his room rent frr~ in Ca,·ell Oormi­
tory in exchange for serving as a counselor. 
Don sometimn workt'd during Christmas 
vacation in ordt'r to huy presrnts. He 
worked one summer drh·ing a truck for the 
City of Birmingham and worked the Colee 
concession during one football st'ason at 
Auburn's home football games, earning 
five to ten dollars per game. 

Don listed hi• parents' addrtll on hh 
driver's license and registered for the draft 
in Ensley, near his parent!>' home. 

He was at his family home durinc all 
holiday periods. When at his parenb' 
home, they put ftStrictions on him, such al 

rtquiring him to be in at a rea!IOftable hour-

When at school, he did as he pleased. 
He went to school all four quarters, but 
there were hreak!l hetwc-l'n rtnartt'rs of se•­
t'ral Wt'eb duration, when he wa!l at his 
father's home in Rirmingham, Alabama. 

.~· 
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Resolution of the ~rimary issue in this On the other hand, we stated in Hatuta, ~ 
caee. tams upon an rnterpretation of tht' supra, vi.t: 
omnabus clause, which defines additional 
insureds as hcing relatives "if re!lideuts of 
his (the named insurrd's) household." non 
Crossett was. of <aurse, a rehttiv~ of thr 

• named insureds, his mother and father. 

Counsel for Crossett contend that the 
clause "raidenta of hia household" is am­
biguous and is due to be construe-d !10 a11 
to extend COftraP to the penon aeekin~t to 
become an additional insured if he can 
qualify in any ordinary sense, citing Statt' 
Farm Mutual Automobile Ins. Co. v. Han­
na, 277 Ala. 32, 166 So.2d 872 (1964). 

The insurer al10 cites State Farm Mutual 
Automobile Ins. Co. v. Hanna, supra, con­
tending that it is factually almost identical 
with the ease at bar, dealt with a polic>· 
provision with almost identical provision~. 
and ought to be followed. The insurer 
argues that to follow Htlrttta, supra, will 
result in an affirmance of the trial court's 
decree, which held Don Crossett was not 
a resident of his father's household in 
Birmingham. 

[I] We must state our disagrt"ement 
with the insurer's arguments and our agree­
ment with Crossett's contentions. For it 
is our conclusion that the trial judge erred 
in holding that Don Crossett was not an ad­
ditional insured within the meaning or, ami 
as defintd in the policy of insurance. 

Perhaps at this point we ought to rntatt' 
some general principles which we consider 
to be controlling in this case. 

In Alabama Farm Buruu Mut. Cas. Ins. 
Co. v. Preston, ZB7 Ala. -''13, Z53 So.2d 4 
(1971), it was said, ,·ir: 

"lmmrance ~ontra~ts, like other con· 
trads, are not to be construed so tech· 
nically as to defeat the intention of the 
parties, hut are to ht- given a rational and 
pra~ticat construction. We are not at 
liberty to make a new contract for tht' 
partit's by a torturt'd construction. • •" 

"The ntle is too well settled by our 
d~isions to require citation of authority 
that where provisiona of an insurance 
policy are 1usceptible of plural construc­
tions, consistent with the object of the 
obliption, that construction will be 
adopted which is favorable to the in· 
sured." 

Neither party ha1 presented us with a de­
cision of any court interpreting a like pro· 
vision in a homeowners policy in a similar 
factual situation. Nor. has our research 
disclostd such a case. We have found one 
case interpreting an identical policy proYi· 
sion. It is Stadelmann v. Glen Falls Insur­
ance to. of Glen Falls ( 196i). 5 Mich.App. 
536, 147 N.W.2d 460. 

In SltJd~lfflarctt, supra, it was held that a 
sister of the insured, member of another 
household and resident of a foreign coun· 
l,ty, was not a "rnident of his household .. 
within a homeowners policy definition ~f 
"insured," which included "residents of his 
household" and would not be entitled to re­
cov~ for loss of personal property. Whilt' 
factually the case is inapposite, the polic)· 
provision is identical. The court did go 
on to hold that relativt's, such a!' plaintiff, 
are temporary guests when '·isiting (as in 
this case), for definite period!! or time and 
do not fall within the tcnns of the policy 
provisions a11 to additional insureds. 

We have found other cases from other 
jurisdictions interpreting similar. or almost 
identical, policy provisions. For the most 
part, they have arisen in the construction 
of automobile liability policies extending 
coverage to additional insureds or exclud· 
inr coverage to those who are residents of 
the insureds' household. St'e Barlcer v. 
Iowa Mutual Insurance Company, 241 N.C. 
397, 85 S.E.2d .lOS (1955) (construin.: 
clause "rniding with insured" in loss away 
from premises in fire poliry); Barthold 
v. Serle.,.. (1971), 291 .... liJ, 189 
N.W2d 410 (constnti~ dause "membere 
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of the ume hotnehokf' within ftlftrri~ of 
anto liability c•clusion). 

Two cases interpreting similar or like 
clauses in automobile liability policirs ap­
~., to us to bt- in point. They are : 
American Stat~ Ins. Co., Western Pac. 
Div. v. Wallrtr, 26 Utah 2d 161, 486 P.2d 
1042 (1971), and Manuel v. American Em­
ployees Insurance Company (La.Ct. of 
App. Third Circuit, 1969), 228 So.2d 321. 

In WtJiiw, supra, the daughter of in­
sured, who kept some furniture, books and 
clothin~r in her father's home in Idaho, 
who had Idaho driver's license and voted 
there, but who had gone to Utah to col­
lege and was in training as x-ray tech­
nician, was held to be a "resident of the 
same household" as her father, the insured, 
and thus covered under his automobile lia­
bility insurance policy. 

The Supreme Court of Utah, spealcin~t 

through Mr. Justice Ellett, had this to say 
about the meaning of the clause in ques­
tion: 

"A resident of a household is one who 
is a member of a family who Jive under 
the same roof. Residence emphasizes 
membership in a rroup rather than an 
attachment to a building. It is a matter 
of intention and choice rathrr than one 
of~aphy. 

.. Ontinarily when a child is awa)· 
from home atteridmg achool, he remaans 

_ -~-OTilie family flouie~!~~- it_ftd 
the question ·of when he ceata to be 
such is one which must he dett'rmincd 
from all of lhe facta and circumstances 
•• ~ 1Jy tfle evld«'nc:c." 

... ~ aapra, thr Court of Appeal 
of ana, Third Circuit, in an opinion 
authored by Judge Tate now Associate 
Justice, Supreme Court of Louisiana), held 
that • .... .t iftl•..t. who attended collece 
40 •ilea frca hia father's harM, where he 
rented In ... rtment, but who kept molt o( 
his possessions and clothes in his father'• 
home, and who rdumed there every week­
end and on vac:ation, and whose permanent 

mailina lldclrese w .. the falher'a baatt. wu 
a "resideat of the ame ~" •• the 
father within the uninsured motorilt pro­
vision of the father's policy. 

Concerning the meaning of the tenn 
"resident of the same household'' as applied 
to the fads of the son's attendance at col­
lege, the court held: 

!.~ 

"He had chanpd hia ,...,..., -. 
lep raidenc:ft Mftral tima before trial. 
but he alwa,a returned home weekl7 md 
durinc vacations to his room in his fa­
th~r·s house. He and those who testified · 
regarded his father's house as his home. 

"We find no error in the trial court•a 
factual findin~ that the plaintiff was a 
resident of his father's household-that 
his residence (indeed, his principal resi­
dence) was with his father. 

"Under the evidence, ewn ff die .._. 1t. 
.-afJ dwelliJW piKCI in which be lived 
durinc tf1e collqe week were his resi­
dences. nevertheless. he was also a resi­
dent in his father's home. where he main­
tainecl his possessions and to which he 
returned weekly and whicb was, in fact, 
hi• permanent hotne. While a penoa 
may have only one domicile (his perma­
nent residence and prfndptl atabfilh. 
ment), be may a • matta- of fact haft 
more than one residence (his actual 
dwelling plac:e, or where he actually 
lives). 

• • • • • • 
"Here, however, the plaintiff had nu-

er moved from his permanent home with 
his parents. His schooling residences 
were intended to be temporary in nature, 
and he had never severed his ties with 
his parents' home as his permanent resi­
dence to which he returned whenever 
free. He actually lived with his father, 
within the meaning of the policy term 
of being 'a resident or the same house­
hold.' .. 

factually, Mnruwl, supra, is very cloae 
to being on "all-fours" with the case at bar. 

., 
...... 

., ... 

· •. 

. ~·. 
' · .. : .. 
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While thia caae involved interpretation 
of an automobile liability ttninaured mo­
torist provision and the cue at bar a home­
owners policy, this is a distinction without 
• di_f!erence. ~h caacs involve policy 
~roYsssona eatendmc conrare to additional 
Insureds. 

1 • It has been 80 often r~peated as to 
brcely require authority that policies of 
leuranft should be construed liberally in 
rspect to persons insured and strictly with 

espect to the insurer. This, for the rea­
lim that policies of insurance arc unipartite. 
We _denomin~te them "contracts" yet only 
the 1nsurer asgns them. The insured gen­
erally aees tht policy only after he has al­
~~dy paid the premium. The policy pro­
vtssons are Inserted by those skilled in in­
surance law and acting in the interest of 
the company. Thus, the principle above 
enunciated haa arisen. Barker v. Iowa 
Mutual Insurance Company, supra: Union 
Mutual Life Ins. Co. v. Wilkinson, 13 Wall . 
222. 232, 80 U.S. 222, 2.12, 20 LEd 617 
(1811). . 

We must conclude that the two cases 
W«U~r, supra, and Ma"'"'· supra, provid~ 
~pie authority for our finding that the 
tnal court erred in holding Don Crossett 
was not an insured within the definition 
of !hat term under his father's homeowners 
policy. Moreonr, the holding of the H11,.. 

tiG case, supra, also sustains our conclu­
sion. 

tent of permanency of occupation a dis­
tinJrnished from boardi• or lodging, but 

clot. ...e ftllllir'e the iatent ot.,.a -• 7 
to the dearee .....nne~ in domicile. 2 
Kent's Comm. (lOth Ed.) 516. While 
residence is a necessary component of 
domicile, residence is not alwaya domi­
cile. o..-.•"• .... ..._wilh 
.. '-ily, ...... adaaiiJ ad .. 
IOAIUy away 11"0111 ._ f.-IJ. In such 
event the word 'reside' may correctly 
denote eith~r the technical domicile, or 
the actual personal residence. Tlw fi10t'tl 

'r,lid'' i1 oflna '"'d lo I'XIr'll a diff,... 
nal fffrafliflg accordiflg to '"" IN6j"l 
rMIIrr. In re Seidel, 204 Minn. 357, 283 
N.W. 742... (Emphasis ours.) 

--ct• ., 
The fads fr,fltJJCJUJ, .... were that the 

~nsu~ed, a a--~~ Jiy._ 
mr 1? a ~toty at How...S ~ ..... 
BitJDiaPaM. ~ .,.. • ....,.. t. aa 
automobile. . ..._.. .,.... • • fMtilt i 

home ia Tal~~ for. the. week­
ud. His father was injured in the ~cci­
de~t. Th~. insured's automobile liability 
policy contaaned a provision which udud­
c-d from coverage .. 'bodily injury to the in­
~ured or any member of the family of the 
msured residing in the same household 
as th~ insured.'"- i'M-.iuu.red.ipCnt }PI 
¥MMions and nccasiosaal-.wcakcnda U. die 
family ftome,. kef~& ._ ef w. PGIMIIiaas 
ther~v.it as his address to the draft 
.._.. ....... .lrinr't licente liskd it 11 id, 
......_.,.tq selling the policy, the insurer's 
agent stated that "he considered him to be 

. Under a somewhat similar fact situation 
snvolving a similarly worded automobile lia~ 
bility insurance policy clause, this Court in 
~ ...._ M._. -A.Iomobilc laa..~ a member of his father's household . 
RIIIM. Mlpra, hdd. viz: · 

( "~.W~v-. It 
~ • ., ~ ....... ancl iacJn~ 
~~~ tanPh~ll' y, a well •• a peiii I '• 
--e. a 1ps v. South Carolina Tax 

This Court held that the trial court did 
not err in its tondusion that Haaaa. was. 
M ' .. t.of his fathu'• ..,...,..._ 

In HnM, supra. a family udusion 
~lause in an automobile liability policy was 
mvolved, and it i• obvious that the con­
struction of the word "residing" was adopt­
ed which permitted th~ father to sue his 
son in tort for the injuries he sustained. 

I 
I 
I 

1_ 
Comm., 195 S.C. 472, 12 S.E.2d 13. It 
means a dwelling place for the time 
being, as distinguished from a mere tem­
porary locality of uistence. Drew v. 
Drew, 37 Me. 389. It indicates some in-

n• So.l~t-ssv. 



8'14 Ala. 

We repeat, this Court specificatty h~ld in 
HafiM, supra: 

.. Tier fiiOrd 'rrlidiflg' i1 "" oM&ipotU, 
rlo.rlic, or rrkrlit'' ''""· a•d iftciNclrs Cl 

''"1 '""'orory. os tt~U as a ''"'"Jftt'Nf, 
o&odr. 

• • • • • • 
"The rule is too well settled by our de­

cisions to require citation of authority 

that ""'"' prowiou of "" ifiSUrtJfiU 
'olicy tJrr ltUU,Iiblr of #'lttrtJI coul,..c­
liou, couislt'ftl 111ille tier objrd of lltt 
obligoli011, lltal coutrvdiott uoiU &r 
fMlo,lrd arlricll is /tJWraNr to tier itutlr­
rd." (Emphasis ours.) 

Thus, the rule as to plural construction of 
insurance contracts was followed in order 
to give a favorable construction to the in-
surrct. · 

[2) While in the instant case a clause 
in a homeownen insuranct' policy is in­
volved extending coverage to "residents., 
of the household of the named insured, the 
tenn "residents" is clearly an ambi~tt~ous 
one and is capable of two rational con· 
structions. 

Thus, that construction should be adopt· 
ed which it in favor of the insured. It is 
clearly faYOnble to the named insured (and 
h~ .on) in this cue to hue the eon de­
fcaclecl in the tort action filed by Jerry 
Pa&&cac apiMt hitn. It is tlhll that we 
tlaN 0.. c~ wu • resident of the 
'-hold of his parents, the named in­
sureds uadu the insurance policy, at the 
tfMt if ttte incident. 

The insurer, St. Louis Fire and Marine, 
howeYer, contends that HtJnfltJ, supra, held 
the father (the injurrd party) and his son 
(the insured) were not residing in the 
same household at the time of the accident: 
and therefore, such holding would author­
ize our affirming thr trial court in the in· 
slant case. 

V\•e think such a construction of HtJfffUI, 

supra, completely overlooks the obvious 

•1: 

;:, .. r •: t; 
belit for the H .... bolcliD&'. wbic1Ht61t 
the coart fcnmd the excl__,...__...,.., · 
•idiftl in the ..aw ...._....,. -ID ·IW _. . 
lripoul Md, unc* the rMie, ...... daf ·· 
construction which wu favonble eo ... 
insured. Here. we follow the sane rate 
and adopt that c:onstruction which is fa­
vorable to tbe insured, extmclidl coYw• 
qe, after finding an almost idential claae 
to be ambiguous. 

In conclusion, we hold that Don Cronett 
is an insured under the St. Louis Fire aftd 
Marine Insurance Company poliey. 

We do not say, nor do we hold, that 5tl 
Louis Fire is obligated to defend Dan C... 
sett, because it has not been determined .llf 
the trial court whether the alleged in.lwJ 
was ••caused intentionally" or whether 
Don Crossett was then engaged in "aat 
business pursuit • • • except • • • 
activities therein which are ordinariiJ • 
cident to non-businrss pursuit," within the 
meaninr of these two special policy exclu­
sions. As to these two issues the trial COtlrt 
made no ruling. 

In brief, counsel for Crossett urge thlt 
we dispose of these two issues on this ap­
peal so that the litiration may be finaiiJ 
tenninated. At the time of submission, both 
counsel suggested that we dispose of these 
issues. 

While we might like to dispose of thae 
matten, in the interest of judicial economy, 
we cannot do so, because the trial court 
did not rule on either issue. This Court re­
cently held in a like situation, viz: 

•• • • • Since the lower court's decree 
does not mention these matters, but de­
nied relief on specific grounds hereto­
fore mentioned, this Court construes that 
the lowu court did not rule upon the is­
sun presented by appellee in this rcprd. 
Thill ill a court of appt:Uate jurisdictkm. 
with few exceptions, and this court il 
not disposed to pass on questions upon 
appeal not considered or dt'cided by the 
trial court. City of Birmingham Y. 

Wheeler, 225 Ala. 678, 145 So. 140: Peaa 

Ala. 
Cite •• 211011o.td m 8'15 

Mut. Life Ins. Co. v. State, 12.1 Ala. 332, in Birmingham wu 1101 "resicfinc • the 
135 So. l-16." lfogan v. Allstate lnsur- household" of his father at Tallas: and 
ance Company, 11fJ Ala. 696, 255 So.2d 35 we thereby removed the ambipity of 
( 1911 ). that phrase and gave it a definite meaninr 

See also: Rrockway t't al. v. United States as applied to the facts in that cue. Now, 
Finance Co., Inc., (1972) 289 Ala. 19R, 266 in a similar factual situation, we hold that 
So.2d 756. a ~ollege student (Crossett) while livinr 

This decree of the trial court is there­
fore renrsed and the case remanded for 
a consideration by the trial court of the 
other two issues, and for a detennination as 
to what are the insurer's obligations under 
its policy of insuran~e to Don Crossett and 
the injured party. 

Re•ersed and remanded. 

HEFLIN, C. ]., and MERRILL, HAR­
WOOD, MADDOX and McCALL, JJ., 
concur. 

COLEMAN, J., concurs in the result. 

SOMERVILLE, J., concurs specially. 

SOMERVILLE, Justice (con~urring 
specially). 

I arree that the appellant, George D. 
Crossett, was a resident of his parents' 
household at the time of the altercation with 
his classmate and hence I concur in the re­
sult reached in the foregoing opinion of 
Justice Bloodworth. However, I feel that 
our holding here is inconsistent with our de­
cision in Har~JUJ, supra, and that our present 
decision should expressly oyerrule HtJ"'"'· 
I take no issue with the well entrenched 
rule that where provisions of an insurance 
policy are susceptible of plural construc­
tions, consistent with the object or the ob­
ligation. that construction should be adopt­
t'd which is favorable to the insurt'd. Also, 
I agree that tht word "residrnb" in the ap­
pellee's policy in the instant ca!'ie has no 
precise in'flexible meaning applicable to aU 
situations and is correctly construrd ht're. 
But in HoftfttJ we held that a collt'ge studt'nt 
living in a donnitory at lloward College 

in a donnitory at Aubum UniYCnity tiiU 

a "resident of the household" of his father 
in Birmi~t~ham. 

My point is thllt the same phrase (or a 
phr .. e acknowledged to be substantially the 
same) when applied to a similar or a sub-
stantially similar situation, should not be ~: 
held to mean one thing on one occasion tl~lf 
and the opposite thing on another. Havinr, 
h! ~nstruction in Ht~,.M, rftiiOYecl any am- 11J 
b1gu1t1 as to the meaning of the phrase 
"raiding in the household" when applied to 
a college student temporaril~ li•inr away 
from his parents, consistency should require 
that we either continue that construction 
or, as I urge, overrule HaKfUI. 

MERCHANTS BANK, a State Baal• 
lat Cerperatfea 

Y. 

Jella Fr .. lilla COTTON et at. 

sc 14. 

Rnp"'""' Court of AJat.mn. 

~0'1". 30. 1912. 

State banking corporation brought ac­
tion to recover balance due on note alleg­
edly endorsed by defendants. The Circuit 
Court, Oarlce County, William G. Lindsey, 
]., entered judgment for ddendants, and 
plaintiff appealed. The Supremt' Court." 
Soml'rville, J., held that evidencr in such 
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Vera B. GOODSELL aal Sulr11 Fat 
OooiMfl, A,eu ... , 

,, 
STATE AUTOMOBILE AND CASUALTY 

UNDERWRITERS, Appellaat. 

No. 52398. 

Ruprt'tn(! Omrt of Iowa. 

on. 11. 1967. 

Action by fath~r and daught~r to ~­
cover und~r collision and m~dical paym~nts 
provisions of insuranc~ policy. The Rr~u 
District Court, B. C. Sullivan, J., found for 
plaintiffs and insurer appeal~d. The Su­
pr~me Court, LeGrand, J., held that where 
title to automobile was put in father's name 
when purcha~d.in 1963 but was transf~r~d 
to daughter in 1%4 and tht'r~.:.fter daughter 
went to another city for training as airline 
stewardt-ss and was involved in collision, 
daughter was "rrsident" or father's house­
hold as such term was used in policy which 
designated father as insured and listed the 
automobilt' .as an "ownt'd automobile". 

Affirmed. 

1\fa!:on, J., and Garfit'ld, C. ]., dis­
sentt'd. 

1. Appeal and Error ~710{1) 

In rrvi~wing law action, rrviewing 
court is limittd to considering errors as· 
sign~cl on appeal. S8 J.C.A. Rules of Civil 
Procrdure, rule 3.14. 

2. 1111.,. ... ~.7 

T~rm "r~ident" has many meanings 
and has hftn d~fintd in m<~ny ways for dif­
f ~rt'nt purpos~s. 

!'i:4'e publit'•tion ''"ord• nod rhrft8e8 
for other jadid•l ron~ttrarlionw and 
df'llnitione. 

3. llttaruce ~146.5(3) 

In considt'ring mt'aning of term in pol­
icy court 5hould ascrrtain what insured as 

4. lllt•raaee C=JCII 

Whe~ title to automobile wu 
father's name wh~n purchased in 
was transf~rred to daughter in 
insurance policy listed father u 
sured and listed the automobile 
automobile, court was justified in 
ing that father, as reasonable 
not understand his policy would 
prot~tion to automobile which was 
by its terms while that automobile 
driven by daughter in another 
daught~r was living while training 
stewardess. 

5. ••••raltct ~141.7(1) 

In insurance cases all doubta or · 
guity ar~ to be construed strictly 
surer and liberally in favor of 

8. •••• , ••• 4=1467.7 

Where title to automobile was 
father's name when purchased in 
was transferred to daughter in 
thereafter daughter went to another 
training as airline steward~ss and 
volved in collision daughter was 
of father's household as such term 
in policy which designated father 
sured and listed the automobile as an 
ed automobile". as r~spects mtdical 
ments coverag~. 

7. Appeal alii Error ~110(1) 

Issue of driver's failure to comply 
Financial Responsibility Act which 
pre-sented to trial court could not be 
on appeal. J.C.A. § JZIA.l et seq. 

II. Appeal ani Error C=»IOIO(I) 

Where th~~ was substantial 
to support findings of fact made by 
court in law action, reviewing court. 
bound by such findings. S8 I.C.A. 
Civil Procedur~. rule 344(1), par. I. 

GOODSBLL "'· BttA'I'B AO'l'OIIOBILB AJm OA817AL'l'1' 'UKDD. Iowa 
Cllf' •• 1113 N. \\' .24 4liA 

~ne V. Kellenberger and K~yt-s, Craw­
ford &: Bradl~y. Cedar Rapids, for ap~I­
Jant. 

Engelbrecht & Ackerman, Waverly, for 
appell~s. 

Le GRAND, Justic~. 

On Septem~r 21, 1964, Sandra Goodsell, 
one of the plaintiffs, was involved in an 
automobile accident in Detroit, Michi~n. 
The accident ~suited in damage to Miss 
Goodsell's Volkswagt-n automobile in the 
amount of $900.12 and cau~ injury to her 
for which she incurred medical and hospital 
expense of $62.00. 

Some time prior to this accid~nt the 
plaintiff, Vern S. Goodsell, father of San­
dra Goodsell, had purchased a family auto· 
mohil~ insurance policy from dd~ndant. 

This policy was in full force and df~ct on 
tht' date of the accid~nt, and it listed the 
Volkswagen as one of the cars covered by 
its terms, even though the policy was is­
sued to Vern S. Goodsell and the Vollcs­
wa~en was owntd by Sandra Goods~ll. 

Tht' def~ndant admits in his argument that 
thl' Volkswagen is an ''owned car" as de· 
fint'd in the policy. 

Plaintiffs madt' claim for tht' amount of 
th~ repairs to the car and for reimburse­
mt'nt of the m~ical and hospital up~nse 
aiiO\"e referred to. Ddendants denied cov· 
erage and refused pa~·ment of plaintiffs' 
claim. This suit was then started to compd 
p:t)'mt-nt by defendant. 

After trial to the court, judgment was 
entered for plaintiffs in the amount of 
$962.12, from which d~fendant appeals. 
D~fendant assigns four errors for our con· 
sideration. Since all raist' but a single is­
sue, we will discuss and dispose of them 
as one. Defendant str~nuously ur~s that 
Sandra Good~ll's operation of the Yolks· 
,..agen was not covered by the policy unless 
she was, at the time of th~ accidrnt, a resi­
dent of Vern S. Goodst-11'!1 houst'hold. Or­
fendant alleges that thl' trial court t'rrt'cl in 
its findings of bet and its concln!'ion!l of 

law whkh resulted in the dd~rrnination that 
she was such a resident and that she was 
tht'rdore entitled to r«over under the 
terms of the policy. rr th~ trial court prop­
erly h~ld that Sandra Goodsell was a resi­
dent of her father's hous~hold, then the 
judgtMnt must be afrirrnttt: if she was not 
such a resident at that time, then it must 
~reversed. 

[1) This is a law action and we are 
limittd to considering the ~rrors assi~td 
on appeal. Rule 334, Rules of Civil Pro­
cedure, 58 I.C.A.: Farm Service v. Tobin, 
2.54 Iowa 13~. 1332, 121 N.W.2d 128, 130 
and citations; Phoenix v. Stevens, 256 
Iowa 4.12, 43.5, 127 N.W.2d 640, 642. W~ 

might say, however, that certain definitions 
in the policy, particularly those in Parts 
II and II I which deal with coverage for 
collision loss and for medical payment ben· 
efits. are ambiguous and might justify ~x· 
tension of coverage to Sandra Goodsell ~· 
gardless of her status in the Vern S. Good· 
sell household. Under Part II defendant 
agrees to pay for medic:al, hospital and 
other txpen~s incurrtd for injuries sus· 
tain~d hy any person "while occupying the 
owned automobile, while being used by the 
named assurtd, by any resident of the same 
hou~hold or by any oth~r person with the 
permission of the nam~d insured." Under 
Part Ill dealing with collision coverage 
the policy states that "insured means (a) 
with respect to the owned automobile (I) 
the named insured and (2) any person • • 
using or having custody of said automobile 
with the permission of the namtd insured." 
Since the claims at issue arise under Parts 
II and Ill of the policy and since the rec· 
ord shows that Sandra Goodsell was oper· 
ating the car with the cons~nt of her fa· 
ther, it is difficult to see why these specific 
policy provisions do not ~xtend protection 
to Sandra Goodsell. However, since the 
case was neither tried nor decidtd on this 
tht'ory, w~ di5regard it in our det~rmina· 
tion of the mattrr. 

ThC' facts giving rise to this litigation 
arc.-: Sandra Goods~ll. a single girl, ap-

'ilt. .... 
. 1:l\!rt! .. 
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rroximatf'ly 20 y~UI of a~t~. resided with 
hf'r moth~r and fath~r in Dmver, Iowa. 
In March of 1963 sht' purchasnl a Volks­
waren automohilt', although title was put in 
Mr father's name hecause he had supplied 
the purcha~ price and cl~sired to retain 
title until his daughtcr had repaid tM 
amount advanced. Title was transferred to 
the name of Sandra Goocls~ll in May of 
1964. In July of 19M Sanrlra Goodst'IJ M­
gan a training courst' with Northw~t Air­
lin~ in Minnrapolis. Minnt'sota. Aftcr at­
tending school tht'r~ for somc time, she was 
sent to Dt'troit, Michigan for additional 
training. The Volkswagt'n was ldt with 
Mr. GoodSt'll in IHnYt'r, Iowa. until about 
the middle of August, when Sandra Good­
sell drove it to ~troit. where she lcept it 
until the ac:ddt'nt one month later. 

The policy of insurance designated Vem 
S. Goodsell as the oniy named assured. The 
Volkswagf'n, howenr, was described there­
in as an "owned automobil~". II r~mained 
so described ~vcn after title was transfer­
red from Vern S. Goodsf'll to Sandra Good· 
sell. Odendant concedes that the Volks­
wagen is an owned automobile within the 
terms of the policy. 

Dcft'ndant's appeal is hastd solely upon 
thf' rroposition that there can be no recov­
ery unless Sandra Goodsell was a r~sident 
in the household of Vt'm S. Goodsell on 
Septrmht-r 21, ICJM. II is, of course, ad­
mitttd that Sandra Goodsell was attending 
a job training course in Detroit, Michigan 
when the accident occurred. Did thi5 prc­
''ent her from being a resident of her fa­
thcr's household within the policy provi­
sions? 

Evidencf' was introduc~d to show that 
when she went to Jlttroit, htr fnturt' plans 
were unct'rtain. A fair intt'rpret:ttion of 
thr cvidt'nCt' sustains the conclusion n~i­

thcr she nor the company knt'w if she 
would he employed when her training was 
compll'tl'rl. Sht' did not know if sht' would 
dc!iirc such t'mploymcnt. She tcstifit'd that 
"she h:tcl not mad~ nr hrr mind." She did 
not know if thr cnmp:my would accept her 

as an employee. If she were employed. she 
did not know where she would be auiKf"!CI 
for duty. The most that can M said when 
Sandra Goodsell went to Detroit is that she 
was hopeful of securing employment with 
the company upon completion of ht'r train· 
ing and was willing to locate where the 
company assigned her. but the nents which 
would decide this had not yet Ol't'ttrred 
when she was involved in the ac:cidt'nt. 

IHfendant claims Sandra Goodsell ceased 
to be a resident in her father's houSt'hold 
for the purposes of cov~rage under the 
policy when she went to Detroit. There· 
after. ac:cording to defendant, she opt'rated 
her automobile without insurance protection 
under the policy issued to her father. 

(2] We are unable to agree with de­
fendant and find there was ample evidence 
in the record to justify the conclusion 
reached by the trial court. The narrow and 
dogmatic definition of residence for which 
appellant contends ignores the long history 
of litigation onr the meaning of this word. 
"Resident'• has many meanings and has 
been defined in many ways. The term may 
mean different things for different pur­
post'S. It has been interpreted, undt'f var­
ious statutes and in various factual situa­
tions. in cases involving taxation; venue; 
poor relief; voting rights; attachment 
proceedings; school attendance; military 
service; unemployment compensation bene­
fits; jurisdiction for divorce purposes; 
and presumption of death rt'Sulting from 
unexplained absence. This list is illustra­
tivt, but by no means exhaustin, of the 
confusion and uncertainty over the term. 
No purpose would be served here in de­
tailing the facts surrounding these various 
drcisions. For a further discussion see 4 
Iowa Law Bulletin 3; Ji Words and 
Phrases, Permant'nt Edition, pp. 31i-451; 
In re Seidel, 204 Minn. 357, 283 N.W. i42. 
743; State v. Savrc. 129 Iowa 122, 124, lOS 
N.W. 387, J L.R.A., N.S., 455; Harris v. 
Harris, 205 Iowa 108, 112, 215 N.W. 661. 
663. 

OOODBBLL •· ftAU AftOMOBILB Aim OABVAL'l'Y Vtmmt. 
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In view of the many rneaninp which the 
word "resident" may have and in view of 
the various interpretations which have been 
placed upon the term both by this court 
and by courts of other jurisdictions. it 
would be unreasonable to expect plaintiffs 
to understand precisely which meaning wu 
intended by defendant. Certainly it is sus· 
ceptible of the meaning for which the plain· 
tiff1 now contend, although that may not be 
what defendant had in mind. 

(3,4) In these circumstances the estab­
lished rules for the interpretation of in· 
surance contracts become important. One 
of these rules is that the court should as­
certain what the insured. as a reasonable 
person_. understood the policy to mean, not 
what the insurer actually intended. Um­
barger v. State Farm Mutual Automobile 

. Insurance Company. 218 Iowa 203, 206, 254 
N.W. 87. 88. We hne said on several OC· 

casions a contract of insurance should not 
be construed through the magnifying eye of 
the technical lawyer but rather from the 
standpoint of what an ordinary man would 
believe it to mean. Murphy v. New York 
Lift' Insurance Company, 219 Iowa 609, 613. 
258 N.W. 749,751; Aeroline Flight Service, 
Inc:. v. Insurance Company of North 
America, 257 Iowa 409, 417, 133 N.W2d 
80, 85. As applied to this case the trial 
court was justified in concluding that Vern 
S. Goods~n. as a reasonable person, did not 
understand his policy would extend no 
protc:ction to an automobile which was 
covrrt'd by its terms while that automobile 
wa!l being driven by his daughter in Detroit, 
Michigan. 

f 5. 6] Another rule of construction in 
insurance case!l requires doubt or ambiguity 
to ~ construed strictly against the insurer 
and liberally in favor of the insured. This 
ndc is peculiarly applicable ht'rc. Struble 
v. ~quare Deal Insurance Company, 237 
Iowa 1155, lt59, 24 N.W.Zd 441, 4-tl, :md 
citations; West v. Hartford Fire Insurance 
Company, 248 Iowa 993, 998, 83 N.W.2d 
465, 4tiR: Rog~rs v. Maryland Casualty 
Company, 252 Iowa, 1096, 1099, 109 N.W.2d 

435. 437, and citations. Under the~ au­
thorities we cannot limit the meaning of the 
word resident as used in this policy at 
strictly as defendant would like. We hold 
that there is substantial evidence in the 
record justifying the trial court's conclu­
sion that Sandra Goodsell was a resident 
of her father•s household within the terms 
of the policy at the time in question. 

We have not overlookrd the t~timony 
of Sandra Goodsell upon which defendant 
so strongly relics. It is st't out in full as 
follows: 

"Q. Would it be fair to say, Sandra, that 
when you moved to Detroit or went to 
Detroit it was with th~ intention of staying 
there permanently subjl'c:t to t'han~ing your 
mind if the airline job didn't turn out? In 
other words; maybe I can rephrase it a 
little, did you go to Detroit with the inten­
tion of going tht're and staying there with 
the intention if things didn't work out you 
would come back? A. I went there with 
thr intl'ntion of working out my three 
months· probationary period to see if I did 
like it. They stipulate when they hire you 
that this is not a ddinite job. You are 
not hirtd for ever a'ld evt'r. That they 
have the right to get rid of you in three 
months or sooner if you don't work out. 

"Q. And I suppose by the same token 
they could assign you at a :\orthwcst 
Terminal other than Detroit? A. Yt's. 

"Q. This may M a fine distinction. but 
you went to Drtroit with the idea of stay­
ing there and living tht'rl' rt'rmanently un­
less you decided it "'asn't going to work 
out or something el!lc hap11l'fiC'd that chang­
ed your mind, that's true, i!ln't it? A. Yes. 

"Q. You undt'rstand wh:tt I m~an by 
that? A. Yes. 

"Q. If you don't unclrutand, say so? 
A. I Oo." 

Defendant c:ontcncls this testimony con· 
cluo;ively hars recovt'ry hy plaintiffs. Dc­
fcnrl:mt t'ontends furthl'r it cunclusivcly 
shows that S:~ndra <iooclsrll changrcl her 
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resid~nce wh~n she went to Detroit and 
had no intention or returning to hn 
father's home in Dennr, Iowa. The trial 
court placed far less importance on this tes· 
timony than does defendant. When related 
to Sandra Goodsell's te~timony as a whole, 
this evidence is consistent with the finding 
that she went to Detroit witlint to take a 
job if one were offered, ready to change 
her residence if that were necessary, but 
with no idn as to what the ultimate out· 
come of her training would be. 

[7] In its reply brief and arttUment de­
fendant rai~s the question of Sandra Good­
sell's failure to comply with the Financial 
Responsibility Act of the State of Iowa. 
We do not see how this failure could in 
any event be material to a determination 
of this case. Ho~·ever, we find that this 
issue was not before the trial court. and 
was not raised on this appeal until the fil­
ing of the r~ply brief and argument.,_ Un­
der tht5e circumstances it cannot be con­
sidered here. Verschoor v. Miller, 259 
Iowa 170, 143 N.W.ld 385, 389, and cita­
tions. 

[8] We find that there is substantial 
t'viclrnce to support th«" finding!; of fact 
made by the trial court. Since this is a law 
action. thcse findings ar~ thl'rdore hinding 
uron us. Rule W( f) (1 ), Rules of Civil 
Procedure, 58 I.C.A. 

We find no error and the jt11lgment is, 
therefore, affirmed. 

Affirmed. 

All Justices concur uce11t MI\~ON. J .• 
and GARFJF.Ul, C. J., who .li~~c-nt. 

M,\SON. Ju~ice. 

I dissent. Defendant's ap~al presents 
the issue whether Sandra Fae Goodsdl was 
an insured undt'r an automohile insurance 
policy i5!'U~d by dcf~ndant to her father. 

The policy df'fines insured as including 
the named insurro and any r~!lident or the 
same household. The majority holds there 

is substantial evidence in the record justify­
ing the trial court's conclusion that San­
dra was a resident of her fath~r's household 
within the terms of the policy at the time in 
question. I disa~r«. 

The question of who arc members of the 
same household in cases involvin~ insur­
ance covera~e has been before the Wiscon· 
sin court on at 1~ast (our occasions that I 
find. 

In Raymond v. Century Indemnity Co., 
2M Wis. 42Q, 59 N. W.ld 459, 460, the provi­
sion for interprdation was "with the per­
mission of an adult m~mher of such as· 
sured's household." The is~ue was whether 
the penon operating an automobile insured 
by defendant company at time of accident 
was driving it "with the permission of an 
adult m~mher of such assured's household." 
The policy had be-en issued to a Mrs. Has­
seler whose 22-year-old son was in the 
armed forces stationed at Caonp McCoy. It 
was he who had granted permission to dri•e 
the insured vehicle to the person operating 
it at the time of the accident. The son had 
lived with his moth~r at Green Bay prior to 
entering the army. The court held the son's 
absence in the army did not d~!:troy his sta­
tus as an adult member of his mother's 
household. 

The trial court was reversed for exclud­
ing facts bearing upon the son's right under 
the policy of the namrd insured to per· 
mit the driver to usc the car and having that 
right relate back to his mother. 

In Lontkowski v. lgnarski, 6 Wis.2d 561, 
95 N.W.2d 230, 2.12, the: policy before the 
court ucluded coverage with respect to any 
car "furnished for rrgular use to the named 
insured or a memhcr of his household." 

The court AAid : 

"'Household' is dcfined by Webster as 
'those who dwdl nndcr the: same roof and 
constitute a family.' That definition cor­
responds with the common and approved 
usage or the term and is supported by ju­
dicial authority. 'Per!IOns who dwell to­
gether as a family constitute a household.' 

CJ 
.-"' 
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Arthur •· Morpn, 1884, 112 U.S. 495, 499. 
5 S.Ct. 241,243, 281-Ed. 825." 

The trial court's rinding that the driver 
of the insured vehicle was a member of the 
owner's hnu~hold was affirmed. 

The third ease, National Farmen Union 
Property • Cas. Co. v. Maca. 26 Wit2d 
399, 132 N.W 2d 517, 521-522, involved a 
liability policy covering farm accidents sub­
ject to the exclusion that coverage was not 
extended to bodily injury to the named in­
sured and his spouse and "the relatives of 
either • • • if such • • • relative 
is a resident of the household of the insured 
• • •:• The policyholder's 32-ycar-old 
son was injured while operating a com 
picker on his father's farm approximately 
five months after he came to live with his 
parents. He had accepted a job which he 
could have retained on a perman~nt basis. 
but claimed he was only living with his par­
ents until he could find a better job. 

Plaintiff insuranc~ company claimed the 
son was a resident of the father's house­
hold, and, being his son, would therefore 
have the protection of being an insured un­
der the policy but that any liability to him 
for bodily injury was excluded. The son 
contendt'd he was not "resident,'" because he 
did not intend to remain permanently, argu­
ing that the word "resident" must he con­
stnred with the connotation or "domicile," 
and cannot app1y to one who does not have 
tht' present intention to remain. The 
court said: "We have so construed the 
word 'resident' where used in certain stat· 
utrs. The word however, 'is an elastic term 
which may refer to a temporary sojourner 
as well as to one possessing a legal domi· 
cilt>.'" 

In affirming the trial court's granting of 
a summary jiadgmcnt on the ba!lis that the 
!lon was a member of the father's household 
as a mattc.'r of law within the wording or 
the policy, the court said: 

"We think that one is not a resident of 
the household or member or the family if. 
even though he has no other place of ahodt>, 

he comes under the family roof for a def· 
initc: short period or for an indefinite periocl 
under such cirettmstances that an early ter­
mination it highly probable. If, howner, 
the circumstances of his stay are otherwise 
consistent with a family or household rela­
tionship, and his stay is likely to be of 
substantial duration, the fact that he at· 
tempts to find employment, gaining which 
he would live elsewhere, would not, in our 
opinion, pre-,ent his being a residmt of the 
household or a member of the family.'' 

The remaining case rderred to, Docm v. 
Crawford, 30 Wis.2d 206, 140 N.W 2d 193, 
196, involved a policy issued to a Mr. Pau1-
son which extended coverage to non-owned 
automobiles when operated by the named 
in!lured or a relative residing in the same 
household.. Paulson's wife was also a 
"named insured" under the policy defini­
tions. For some time before the accident 
Paulson, his wife and her son by a prior 
marriage resided together in the same 
homt'. Six days before the accident Paul· 
son !nstituted di-,orce proceedin~s and re­
moved from the home. At the time of the 
accident the stepson was driving a ''loaner" 
automobile. 

The insurance company denied coverage 
and moved for summary judgment dismiss· 
ing the complaint as to it. Its appcal from 
the court's order denying the motion pre­
sents the question whether Paulson, the pol· 
icyholder, on the date of the accident was 
re~idin~ in the same houst'hold with his 
wife and stepson. 

In affirming the action of the trial court 
in denying the insurance company's motion 
for summary judgment the court said, aft· 
er referring to the above cases: 

"l'he holdings of these three cases demon­
stnte that the controlling test of whether 
persons are members of a household at a 
particular time is not solely whether they 
are tht'n residing together under one roof. 
l.iving together under one roof is a factor 
to he considered and must have occurred at 
some time. WltC'II ..ol t1uurri11g tJI 1M 

limt i11 qauslio11, ''" obstftce from lltt fa• 
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fly roof musl br of a lr•,orary Mlwr' tDilll 
irdrfll o• '"' "'rl of '"' abst'fll ~t'rSOfl lo 
rrletne lhrrrlo. There is a close ana~ 
betwten the concepts of household and 
domicile bttause intent of the person in· 
•olved plays such a sipificant part. The 
one material difference between the two is 
that a domicile once acquired is not lost 
when a person leaves it, even though in­
tending never to return, until he establishes 
a domicile elsewhere. We determine that 
this is not true with rrspect to a household, 
and, thert'fore, physical absence coupled 
with intent not to retum is sufficient to 
sever the absent person's membership in 
the household. Every person has a domicile 
but not every per~on is a member of a 
household. 

"Whether the ab$ence from the house­
hold is of long or short duration is imma­
terial except as it may give rise to an infer­
ence of intent to remain away permanently 
or only temporarily • • • •• (Emphasis 
supplied). 

This controlling test is repeated with ap­
pro\"al in Giese v, Karstedt, 30 Wis.2d 630, 
141 N.W2d 886, 889. 

From the foregoing· pronouncerMnts, it 
logically follows that the question is not 
whether Sandra intended to establish a 
domicile in Detroit, rather whether it was 
hu intent to return to Denvrr after she 
left for training in lktroit. 

I think this is where the trial court erred 
in ils conclusions of law. 

The trial court determined Sandra was a 
re~idcnl of her father's household based up­
on his fact flndintt that "Sandra Fae Good­
sell did not have at the specific time that 
!'he went to Detroit, MichiRan an intention 
to reside there permanently and urillt flO 
ftrrsrfll ifllt"flliofl of motrirtg bnd lo Drn­
t•rr, lotc'tl or to ntty olltrr l'lau • • •" 
(Emph:.sis supplil'rl). 

The trial court scnned to hr under the 
imprl'ssion that hi!l findin~ th:.t "she was 
there only on a probationary basis and on a 

training basis and would be transferred 
somewhere in North America that North· 
west Airlines dedded uron in the event her 
training was succe!lsful • • • " vitiates 
any idea that Sandra intended to reside 
permanenlly in Detroit. It docs negate the 
idea that Detroit may have been her domi­
cile at the time of the accident, however, it 
does not nt'gate, rather tl'nds to substantiate 
plaintiff's failure to meet the crucial stand­
ard, i. e., she would not be coming back to 
Denver. 

I fail to find substantial evidence that 
would support a finding that Sandra intend­
ed to return to Denver. In fact, I beliewe 
the record t'stablishes that she was goinc 
to take up a permanent ~sidence elsewhere 
but did not know wherr. It depl'ndcd upon 
whether the company was satisfied with her 
work and where, if any place, it wished to 
send hl'r. 

I would reverse. 

GARFIELD, C. ]., joins in this dissent. 

STATE of Iowa, AppoiiH, 

"· 
Worley Morton HARDESTY, Appollaat. 

No. 52355. 

Rnp,..mc Court or IO\\'R. 

Oc-t. n. 1967. 

R••h«'nrln.: Jl('nlrd Jlc'C'. 13, 1007. 

l>dl'ndant was com·ictcd in the Mon­
roe District Court, Charll's N. Pettit, J., of 
larceny of vacuum cll'anl'r and clipper, and 
hr. appealed. The Suprt'me Court, Larson, 
J., hl'ld that although clip{l('r was not listed 
in Sl'arch warrant rur~uant to which of­
ficen were searching deiendant's house 
when thry srized clipper, its admission into 
e\"idrnce wa!l proper inasmuch as clipper 
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was listed in complaint and complainant 
saw and claimed it when it was discovered, 
and that ncuum cleaner from which bag 
had bftn remoYed after it was taken from 
defendant's premises under a turch war­
rant was in substantially the same condition 
as when talcen and therefore was properly 
admitted into evidence. 

Affirmed. 

I. C..rt1 PIOO(I) 

Rules laid down in Miranda were in­
applicable where defendant's trial preceded 
Miranda decision. 

2. ert••··· uw ~1030(1) 
Objections not made in the trial court 

will not ordinarily be considered for the 
first time on aweal. 

3. Crl•laal uw $11030(2) 

Constitutional questions cannot be con­
sidered by the Supreme Court unless spe­
cifically raisc:d in the trial court. 

4. CriMiaal uw c=:-1031(2) 

Drfendant who did not object to ques­
tion whether he had ever been convicted 
of a felony but answered in the affirmative 
could not raise objection to interrogation 
for the first time on appeal. I.C.A. I 
622.17. 

5. SeareltH and Sela.ret ¢::»3.1(2) 

Officers looking for certain goods 
described in a search warrant under which 
thl'y are operating are not necessarily limit­
ed to a seizure of goods therl'in described 
~~ may seize stolen goods or contraband 
found on the premises. 

6. Seareltes and Seizures ¢::»7(10) 

I r entry of the p~mises is authorized 
and the search is valid, the Fourth Amend­
ment does not inhibit the seizure of proprrty 
the possession of which is a crime. 
U$.C.A.Const. Amend. 4. 

U111.Wlcl-)0 

7. CriMiaal Law C:=t!IU(I) 

Although clipper was not listed in 
search warrant pursuant to which officers 
were searching defendant's house when 
they seized it, its admission into ewidence 
at defendant's trial for larceny was proper 
inasmuch as clipper was listed in complaint 
and complainant saw and claimed it when 
it was discovered. U.S.C.A.Const. Amend. 
4. 

e. Crlaslaal Law c=-404(4) 

To be admitted in eYidence, property 
legally seized by police officers must be 
shown to be in substantially the u.me 
condition as when taken, And in the first 
instance this question is to be resol•ed by 
·the trial court. 

t. Crlml•al Law c=-co4(4) 

Although ba~ had been mno•ed from 
vactJum cleaner after it was taken from 
defendant's premises under a search war­
rant, it was in substantially the same con­
dition' as when taken and was therefore 
properly admitted into e•idence at defend­
ant's trial for larceny. I.C.A. I 709.1. 

10. Crhal•al Law e:=a452(1) 

Lareoay c::-41 

The general market value of stolen 
property is to govern in determining the 
nlue in cases of larceny, yet, when the 
property has no general market value, other 
testimony by persons who are familiar 
with the property and its condition and are 
qualified to express an opinion can be re­
ceived to aid the jury in establishing its 
true value. J.C.A. § 709.1. 

II. Crt•laal uw ~2(1) 
Where clipper alle~edly stolen by de­

fendant was obsoll'tc and market value for 
it was not readily rstahlishahle, testimony 
of one who ha•l l)('en an auctioneer in 
locality for over 25 years, had himself pur­
chased clipper for $5, and sold it to com­
plaining witness for same figure but who 
placed ils fair market value at from $S to 
$12 was properly received in evidence at 
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TRAVELERS INDEMNITY COMPANY, 
Appell11nt, 

¥. 

J. L. MATTOX, Appellee. 

No. 7271. 

Qmrt uf f"ifll Al't~~'nlf; or Tr•xn11. 

Tl'lUirk:lllft, 

Mrm·h H. 1!Nit. 

Rrhrnrlu,:: llt·nh·•l Atrrll 11, 1001. 

Suit against an insnrrr nn a rolicy i~­

~ued to a father of a hoy a~ain!lt whnm 
judgment had l"·rn rrmkrrd in an automo­
bile accirJrnt ca~c. Thr District Cunrt, liar. 
rison County, Sam n. Hall, J., n·ndl·rrd a 
juclgmt-nt fnr the· 1•l••intiff, :uul thr in!lurcr 
Rflflc•:tlcd. Tlw ('nnrl of Ch·il At•pc·al!', 
D:wis, J., hdcl th:tl tht· t'\'iolt•Hcr !'11'-laint·•l 
thc finding that thr '"'>" was a n·sirlc·nl of 
his father's hnusdmld within the r•nlic:y 
cm·c·rin~ rnrmlrers nf th<' in!'nrt·rl'!' hun!'e· 
hultl, although tht· I111Y h:ul at tlw tinw nf 
the accident locTn wurkmt: fur his lnutiU"r 
in another tuwn. 

Affirmed. 

I. Domicile C=o2 

"Rcsidc•nrr" i~ a lt"c:c:t"r indruk·l f'll'mrnt 
within trrm ''domirilr". 

~l't' 1111hlirnt inu \\'ur•l~ rill• I l'lrrn•I'IC, 
fnr otlrrr ju•li•·inl r•un!<l rrll'tiuns :nul rh'li· 
uiti~tnll or "U•·.,iol•·nrt•", 

2. Domicile ¢::>5 

I lnmicile of minor l'111lol is that of 
fathc·r. 

3. Domicile ¢::>4(1) 

A minnr r:umnl chanJ:r hi!' cl•rrniril<-. 

4. I ns•r•nce ¢::>665(4) 

E,·idc·ncr !oU .. tairwol finolinc th:ct al­
thuuch li-yt•:tr-ulrl hoy had ldt hio;. fathc·r's 

hntnl' to \\nrl .. 111 """lho·r '""" ho· \\a~ :r 
rn-ich-ut of !':IIIIo """"' l1nlol ;c., hi .. forth• r 

5. lnsarance C=>665(1) 

E,·idrnce su!ltaint-rl finding 
,,·as actual trial of c:asr brought 
of ,,arty insur~ nndrr policy coverlhlf'W 
brrs of his hnust"hohl and providinr 
action shnuld lie again~t insurer 
in!inrl'd's obligations were 
jiiiiJ.,.rmrnt agail1st in!lured after 

6. •••ar ... ce ~514~~ 

Rt'fm;af of insurer to defend 
son in automobile accidrnt case 
of policy insuring mrmbers of. 
household. 

7 ......... ~10 

Roy who was past IR yl'ars of 
hr married was an adult person 
posu of dC'fenrlin~ artion against 
A.T.S. Probate Code, § 3(t). 

. j 

David M. Kendall, Jr., Thompson, 
\\'right, & Simmons, Dallas, 
Allen, Mar!Ohall, for ar•fl<'ll:~nt. 

Jones, Brian & Jones, Marshall, 
rt'llee. 

D.\ VIS, ]u!'tirr. 

In Frhrnary of 
llap1<'r, a boy 17 ~·r·ar~ old, 
K:1rn:.ck, llarricnn Cnnnt~·. T~a~. 
!'nmc trouhlr ami 'lllit !'clutnl. On 
S, leJSR, hr wc·nt ,,, Tarc·ll. Trxa~. 
for a bruthrr whu \\;co.; in tlw filling 
hn!'itt<"~S. llr carri<'cl onl~· his work 
Jc a\·ing nt G. II. ltaynrr·~. his father, 
guod hlnejeans, all of his drrss cloth~ 
eire~~ !'hoes, riRe and !'hutgun, and a! 
,.,·c·rything else of his pl'nonaJ bel~ 
Prior to his IC':n·ing, G. II. J 
,,, him al~nut fini~hing high school, 
w:1!' uf the opininn that he would 
fiui.,h hich !'rhunl thr rwxt year, 
a rh;UIJ:t' uf tt·ac:hc·r~ w;1" marie at the 

TRAVELERS INDEMNITY COMPANY"· MATTOX Tez. 291 
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On April H t'l~~. <i. II. ll"ynrr Jlnr­
dta~c·rl:tn :uttumnhik liahilily insurilllt't• I"''· 
ie,· jrum The Tran·l\·rs ln<ll'IIIIJity CeUIIJI;t­
ny, w1th a limit of $_:i,IKII) cnn·mJ!r for inju­
rifS ;nst:Jitll'rl h~· cttte l"·r~nn. The 1•ulicy 
(0\'l'rt'tl a ltJ:;~ Pl_rnl•nllh ;mllllll•tiJilr, :11111 

in,urccl G. II. Jla~ ncr :wei any rl'l:.tivc li,·· 
inr: ~·ith G. II. lfaynrr. The JMIIicy w01s 
brought more than a nmnlh :tftrr Charles 
)lorton llayncr had ldt the• n·o;iclrnc<" nf hi!~ 
father to work in T<'rrdl, hut it c:urit·cl :ul· 
ditiunal co,·eragc so as to inchulc Charlt·~ 
Morton Hayner. 

On Junto 16, 195R, Charll'!l Morton llay­
ncr, "·hile staying with his r•arrnto; and 
dri,·ing an unin!>ured I'J5R Chc,·rnll't :mtu­
moiJilt-, was hl\·oh·crl in :m acciol<'nt in 
"hich the minor daughter of J. L. Mattmc 
"'a!' killed. Thrre w:ts no qtw!'ti11n of liahil­
ity as to the conr:..:e of tlw Jllrlicy so far 
afi the Chennlet autmnnhile is concernt•cl. 

:-;nit was filed ;~gain .. t Charlrs Morton 
lf,.yncr and T. J. T:tylnr. Tht• Travclc•n 
Jmlcnmity Comrany was givt·n noticr nf the 
:~cctoh·nt in pll'nty of time to have dcft·tule·cl 
thr !>Uit. The Tr:n·clt•rs lmh·tnnity Com· 
a•any elt-ridecl that ~1)11111! ll:rym·r wa~ nnt a 
'"'i•lcnt of his fathl'r'~ hon~..ltulcl a11tl rc· 
fu~nl to defc·nd the s:rmt•. Ch:ult-s :\turton 
I byul'r filed an an~Wl'r unckr his own 
n.wu-. lout l<n'illl"l' ui lu-. miu•~rity au ;cttnr­
'" ~ '';1s aJ•I•uintrcl as t:nareli:m ad litr·m 
r .. , hint. 

(In .\n~:n~t 14, )()~~. hr t•lraol guilt~· to a 
rh:.r,:c· ui nr~ligt'nt homicitlr hdnrc a 
<"uunty .huiJre of Jl;~rri~un Cnunly. In 
A.<ICII•I. l't.:::.~, he re.:i!Oit•rt·rf with the Dr:c ft 
Jt ••• trol ;11 ~lanh:11l, llarri<.un Crutnt}·, Trx:c~, 
:m•l .::n r· his a•lrlrc-•s ao; Hnntr I, Karnat·k, 
,., "-'~- On Januar~- J, l'l~'J, he ~c·runol a 
nurri.l!:l' Jicrnse in K:cnfm:tn Cnn11ty, 
Tr'li:c•, and was marrir·rl ""January 4, 1'1:>'1. 
J\1 thr time nf hi~ marri:t!:e he wa!' )':t~t 
c-1rhtl'rn ~·ran of ace. 

On Fthruary I I, I'J51), the ca!lc of ,1. 1.. 
M:.uox and wife agocin~t Ch:crlc·s Mnrl•lll 
lfo.~ nc:r and T. ). T:c~ lnr canu- 1111 for ltiorl. 
At th:rt tinw Charlo·~ :\lorlonc I );rync:r an­
"""lll",,f to the court that h~ \\:ts m:trriccl, 

hr h:ul hecome of age as a mattrr of l:aw, 
anrl that :111 attnrury of Tc·rrc·ll, Tc·'lia!', 
wunlol rt"Jirt'S<'IIt him in thr c;rsc·. A ftc·r till' 
casr w:cs trirel :uul had ht'l'll !'rtlnnittrrl to 
llu· jury, J. 1 •. 1\l<tllox ancl wifl' announrcel 
In the· cnurt that thl'y had sl'lll<'el tht' cliflc·r· 
rnces between them, with the rm·rn:mt tn 
nn further proucutc their !mit against him. 
\\'hrnuJ•on Char Irs Morton I l:tynrr filrd a 
written agreemrnt that the ca!lc could he 
withelrawn from the jury, and that the tri;tl 
cnurl !'hould enter judgment thrrl'nn. A 
jn«IJ:mcnt was rendered :tgain!'t l'harll·S 
Murton Hayner in the sum of ~1.?,500, with 
fi% interest thereon from clatl' until Jlo1id. 
No :tt•real was taken from the jtult:mt·nt. 

On July 3, 1959 J. L. Matto~. plaintiff, 
!lucri The Travelers. Indemnity Company, 
clefrndant, on thf' rolicy is!OUCII to G. II. 
Hayner. The ddrnd;mt lndrmnity Com­
r•any !l:fli'Cifir:cJiy rlrnicrf any Jiafrifity for the 
rr:t~nn th:.t ('harlrs 1\forton llayttl'r, a rcla­
th·e of C. 11. llayn<'r, wa~ not :c rr!:itlrnt of 
thr !:ame hnnsl·hohl as G. II. Hayner, nnd 
furthrr hrrausr'thr policy prnvirlrd: 

"No action ~hall lie agnin!;t the com­
pany unless, as a condition llfCCl'tlcnt 
thcrrlo, the insured shall ha\'e fully 
cumplied with all the trrms of this 
r•nliq, nor until the amount nf thr in­
Mtrl·•l's ol•liJ::ctiun to pay shall h;tn• he~n 
finally detrrminrd either hy jttcl~ment 

a~-:ainstthe in!'urcd after actual trial, or 
h~· written agrermrnt of thr iu!'nrr•l, 
the claimant and the cotnJlan~· ." 

Charlrs Morton Jla)·ner filrel a plra of 
intrrn·ntion in the case and atlnptc•l the 
Jlle·arlings of J. 1.. Mattox, in whirh hr al­
lo·gl'tl that the judgment takrn agotinst him 
was directly and proximately cau~c·cl by the 
faihcrl• :mel rcfu!lal of the Jnell'nmity Com­
Jr:tll)' to cldcnci the suit again!lt him. 

The case was trietl before a jury, ami in 
r•'"J''IIIM' to the special i!'SUl'S snlomittrd, the 
jury found nn June 16, 195R, Charlt-s Morton 
ll:tptc·r was a rrsident of the Mmr hnuse· 
hulol with G. II. Hayner; and, th:.t thrre 
w:t!> :111 ac:-tual trial of the ca!ol' hrnttJ:ht hy 
J. L .. Motttnx and wife again!'t Charlt·s Mor-

~ 
~-

~ 
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Inn H:t)'nt'r. JtiiiJ:mc:-nt w:1!1 c:-ntC'rc:-d a~ain~t 
The: Tran·lt'rs lmlc·nmity Cornrany for 
~~.000, and it h:ts flt"tff"Ch•tl its :lflfll"lll. 

(1--4) Appc:-llant l.ring!i fnrward fnnr 
rmints nf error in which it cumpl:.in!l of the 
:1cti•m of the:- tri•1l rourt in !inl•mitting Js. 
!illt's I and 2 b«":m!lr thnr i!l no t'vidc-nce, 
:tnd that the answers of the jury to such 
issues are a~:\inst tht' gn·at wright :'"d pre· 
JNlmlc:-t:\nct' of the:- t'\·i•lc:-ncc:. The evidmcc: 
"'"JIJlOrfs the statc-mmts ht'reinabove se-t out. 
Thcrt· is drfinitrly sufficie-nt t'\·i•lt'ncc: to 
~nr•pnrt tht' jury findings. The aflflt'llant 
otrgu«'s in its hrit'f that Charlt's Morton 
llayncr was rrsiding in Tcrrrll, Texas, at 
the timc: of the collision. It rrlirs upon the: 
case of The: Travclt-rs Jndrmnity Company 
v. American Indemnity Co., Tcx.Civ.App., 
315 S.W.2d 6i7, n.w.h. In that case a 
divorced man was involved in the accident 
while driving an automohilc: belonging to his 
father. The dcc:isio~ went off on the tht'ory 
that such divorced driver was not a mc.-mher 
of the household of his fathrr, and the 
•lrcision of the trial court was affirmed. In 
this case the-re is a distinrt diflc:-rrnct'. 
Charlt'S Morton Hayne-r w:.s 17 yc:-ars of age 
at the time of thr :.rriclcnt. It is well· 
St'ttlcd law that "residmcc:" is a lesser in· 
eluded element within the tt'chnical drfini­
tion of the much broader term "dnmicile". 
Snyd«'r v. Pitts, 150 Tt·:oc. -tOi, 2~1 ~.W.2d 
1.\6. If young Haynt'r harl hi" dnmit'itt~ ftt 
the house of his fathu, G. II. Hayner, it 
follows that he h:uf a rr!iitlrnce thrre also, 
rnn though 11t may have at the s:tmt' timf', 
oth~r residentes. If he had a residence 
there, then he was • resident of the same 
household with the: named in~urrd in ap· 
t•('ll:mt's policy. Switzrrl:md c ;rnn:tl Ins. 
Cu. Limited v. Gulf Ins. Co., Tt·~.Cic·\pJI., 
21.1 ~.\\'.2d 161, err. dism.; Stnm· rt al. \', 
Phillip.;, Tex.Civ.App., Iii S.\L?rl J:;r,, 
:tffirmrtl 142 Tt'lC. 216, 176 S. \\'.2•1 Q.t?; 
anti ~l:tjor et al. v. loy ('t :tl., Tc:-x.Ci,·.:\(lp., 
ISS S.W.Zd 617, n.w.h. 1\lurh h:t" 11\·t·n 
writtt·n on the rrsirlrllt'(' anrl rlnmicilc:- of 
minor children. Siqdls , .. Unil<"•l ~t:th·s, 5 
Cir., 205 F.2d 4-M. It has altA·ay!l hrl·n ht'hl 
that the domicile of a minor child is that 

of the father. It it fixed ~ ... ,..111111 
v. Bradshaw, 145 TrlC. tiS, I 
A minor cannot change his docrrir:il."~~ 
ly Y. w~ns, et al., Tex.Civ.App., 5J 
847, err. ref.; and Gulf, C. & S. F. 
v. Lemons, 109 Tex. 24-1, 206 S. 
A.LJt 943. Whether or not the 
r~sidrnce of Charles Morton Ha711er 
the same household with his father 
matter of fact. There was plc:nty 
dmc~ to support th~ jury's 
such time as Ch:ules Morton 
came married on January 4, 1959. 
his marriage his residence was 
fatht'r. Cal-Farm Ins. Co. v. 
151 Cai.App.2d 775, 312 P.2d 401 
La''Y et al., Tc:x.Civ.App., 314 
wr. ref., n.r.e.; Pittman v. Time 
et al., Tex.Civ.App., 301 S. 
n.w.h.; Allstate Insurance Co. v. 
S Cit., 246 F.ld lSI. 

(5-7] 
ap(lt'llant to dt'ft'nd tl1e suit cot~stiitwt .. 
breach of its contract. 49 A.L.R.2d 
7. Therefore, we doubt the validity 
Jrd and 4th points of error rclatiYe 
2nd issut' of the court's char~te as to 
er or not there was an actual trial 
cast'. Our Probate Code, Sec. 
non's Ann.Texas Civ.St., rrads as 

".1(t) 'Minors' arc all persons 
drr twc-nty-onr )'l":trs of age who 
nr\·er !Jrrn marrird, e:!Cet'pt 
under that age whose: disa 
minority havt' hrt'n t«'movcd ~cnc1~~"'' 
t':occept as to the right tQ volt', in 
ance with the Jaws of this State." 

We think that under this Statute 
decisions in Ward v. lavy, surra, and 
man v. Time Securities t'l al., supra, 
Lnarles Morton Hayner became an 
person for all purposes e:occept to 
Janu:try 4, 1959, the date he was 
AJIJIC:Jiant admits the holding in the 
case. It cite!; in support of its 
the case of Lowt'ry v. nerry, 153 
2(1'' S.\V .. ?tl i•J5. 1\ftrr hi! 
t'harlrs Mnrton llaynrr filrd an 
answl'r and admi!>siuns in the case. 

lr. 
ROBERTSON TRANSPORT OOilPA!fY Y, Btnn' 

Cllt' •• 34ft R. \\' .2r'l 2113 
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.. , actually a tria1. The trial court us~d 
the cuct definition of the term set out m 
La•-yers Uoyds of Tc:-xa!l et al. v. Webb 
~t :~1.. 137 Tex. 107, 152 S.W.2d 10%, in 
submitting tht' issue to the jury. The jury 
an!'wert'd the is!lue in the affirmative:. 
Thrrc: •-as plenty of ('vidence to suprort 

the jury tinding. 

,-\ppellant's points arc O\'ttruled, nnd the 
judgment of the trial court is affirmed. 

ROBERTSON TRANSPORT COMPANY, 
Appellant, 

v. 

Mra. Hattie HUNT, Appellee. 

Net. 13709. 

C<~ntt of Ch·IJ J\flJif'lllll or T('xn,;. 

~nn Antonio. 

l'lnreh m, I!ICit. 

nl'ht'Rrlnc ~nled April 1!!, 1001. 

Action arisin~r out of collision hrtween 
anlnmnhilr and dcfenrlant'!; followinJr truck. 
Tht· ~th District Court, Kleherg County, 
J. IJ. Torld, J., rcndrr<"d a jurlgrnt'nt for 
1t1:untiff, :md tht' drft·ntlant arrralrd. The: 
t .. urt nf Ch·il Apprals, l'opr, J., hrld that 
nitlc·nc(' ~nprortrd findings that antomohilc 
rlrn·rr lmd not drh·en onto tr:n·cled portion 
uf hia:hwa)' immrrliatrly hdorc- :.rcidrnt, 
anti had not hrt•n ll('~li~.:•·nt :u1tJ had nut 
l''""llllatt·ly c:1usr•l accitknt. 

jwl..:mt·nt aninnnl. 

I, Automobiles ¢::>242(1) 

lldnul;mt in :.nlnrnoltilr :trci•lrnt cac:e 
haol btmkn ltl J•rn\·t· it!i dc:-frnsrs. 

!. Aatoz:;cblta: ¢::>244(44, 50) 

E,·irlt-nrr in :tction ari~inJ! uut of cul­
li~ion Ltt\\l'\11 ;rut.omothilt• ;mol tldt·ntl;lllt'S 

following truck supported findings that 
automobile driver had not driven onto trav­
eled portion of hi.:hway immt'diately be­
forr accid«'nt, and had n.,t been negligent 
and had not proximatt'ly caused accident. 

3. Trl•l ~356(5) 

Jury in automobile accidrnt cast' was 
not rc:-quircd to answer issues which \vere 
ronditioned upon affirmative answers to 
other issue-s, which in turn were properly 
amwrrcd in negative. 

4. Trt•l C::S358 

Verdict in automobile accidrnt case 
was not fatally conRicting where allegrdly 
conflicting answers were given to special 
i!i~urs which brcame immaterial when jury 
re-turned nt'gative answt'ts to issues on 
which former issues were- conditioned. 

Lrwright, Oyer & Redford, Corpus 
Christi, for apprllant. 

Klrbc:rg, Mobley, Lockett & Weil, Corpus 
Christi, Carter, ~tiernberg, Skaggs & Kop­
pel, Harlingen, for appellee. 

POPE, Justict'. 

Mrs. Hattie: Hunt sued Robertson Trans­
port Company and obtained a judgment 
for $68,000 for the death of her husband 
as a result of a highway rc:ar-end collision. 
De-fendant Robertson appeals and urges 
that (I) certain 6ndings have no support in 
the evidence, and, alternatively, are against 
tht' great weight of the evidence, (2) the: 
verdict is incomplet~, and (.l) there are 
irrrconcilahlc connicts in the jury findings. 

The accidmt occurred on the 111orning of 
Jul~· 15, 1958, on the hi~hway hrtwccn 
Kinr.sville and Raymondvillt'. nrc«'ased 
"'"" driving 11 Ford and Rnhrrhon's driv­
rr was orerating a tractor and t:~nk trailer 
ln:ulrd with aviation gasoline. Uoth vchi· 
cit·!' wrre headc:-d in a snuth('rly dir«'ction 
\\ lwn Rohrrt~on's vrhicle struck the rrar 
•·•ul nf the Foul•lri,·cn hy Hunt. Hunt was 

'~ 
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LaMY DUGAS. Plalatlff·Appell .. t, 
,, 

TRAVELERS INSURANCE COMPANY, 
Defaa•aat·A,.IIM. 

Ne. 2197. 

Court of AJ!IIt!al of Louhdana. 

Third Circuit. 

No't'. 2G. 1989. 

Action for personal injuries sustained 
when stopped vehicle in which plaintiff 
was passenger was struck by truck. The 
Fifteenth Judicial District Court, Parish 
of Lafayette, Lucien C. Bertrand, J., 
awarded plaintiff $250 for alleged whip­
lash injury to her neck and back, and 
she appealed. The Court of Appeal. Tate, 
J., held that in light of evidence tending 
to show that plaintiffs injuries were min­
imal and extr~ely temporary in duration, 
there was no abuse of discr~tion in award­
ing plaintiff only $250 for her injury. 

Affirmed. 

I. Ap,.al a~~~tl Error ~1013 

Da•a ... ~ 

Trial court has great discretion in 
award of general ·damages for personal 
injuries, exercise of which reviewin~ court 
will not disturb in absence of clear ahnse. 
LSA-C.C. art. 1934. 

2. DaMalft C=JI31(8) 

Where evidence tended to 5how that 
effects of whiplash injury w~re minimal 
and extremely temporary in duration, 
award of $250 was not so minimal as to 
constitute abuse of discretion. LSA-C.C. 
art. 1934. 

Marshall J. Stockstill, Lafayette, for 
plaintiff-appellant. 

Davidson, Meaux, Onebane & Donohoe, 
by Burgess McCranie, Jr., Lafayette, for 
defendant-appellee. 

Before TATE. CULPEPPER and MIL­
LER, JJ. 

TATE, Jnd~. 

The sole issue raised by the appeal of 
Mrs. Lacey Dugas, plaintiff-appellant, is: 
Did the trial court abuse its discretion in 
awarding her only $250.00 for a whiplash 
injury to the neck and backl 

Mrs. Dugas was injured when a pas­
senger in her husband's automobile. The 
•ehic:le was stopped when it was struck 
by the truck of the defendant insured. 
The truck was proceeding only 1-2 mph. 

MB. Dugas testified that, after she went 
to bed on the night of the accident, she 
commenced to feel pain in her neck and 
back. She testified that she still occa­
sionally felt the pain at the time of trial, 
some two years later. 

She was examined only once, some two 
and a half months after the injury. The 
doctor felt that she had sustained a neck 
and bade strain. 

Both the doctor's report (his report was 
admitted by stipulation in lieu of any tes­
timony from him) and Mrs. Dugas's testi· 
mony are susceptible of the interpretation 
that the effects of the strain were minimal 
and extremely temporary in duration. 
Some corroboration is furnished by the 
circumstance that she consulted a physician 
only once, some time after the accident, 
and then not for pur~s of treatment. 
Further, the trial court is in a better posi­
tion to evaluate the ~incerity of testimony 
of residual pain than is an appellate court 
on review. 

(1, 2] The trial court has great dis­
cretion in the award of general damages 
for personal injuries, which the reviewinc 
court should not disturb in the absence of . 
clear abuse. Civil Code Article 1934: 
Lomenick v. Schoeffler, 250 J..a. 959, 200 
So.2d IZ7. We find no such abuse here 
in the award of $250.00 for minimal per· 
sonal injury resultin~ from this slight 
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impact. See, e. g.: johnson v. Shreve- I. lws•ra.._ e-487.51 
port Transport Co., La.App. 2d Cir., 188 
So.Zd 713; Harvey v. Indemnity Insur­
ance Co. of North America, La.App. 1st 
Cir., 147 So.2d 925; Dowies v. Traders 
and Gen. Ins. Co., La.App. 3d Cir.. 124 
So.Zd 610 (syllabus 1). . 

We therefore affirm the award of the 
trial court. Plaintiff-appellant is to pay 
the cost of this appeal. 

Affirmed. 

Rolaatl MANUEL, Plalatlff·AppefiM, 
,_ 

AMERICAN EMPLOYERS INSURANCE 
COMPANY, Dcfeatlaat-Appella~tt. 

.... 2875. 

<burt of APPNI of Loultdana. 

Tblrd C1m~lt. 

NoT. 25, 1989. 

Suit by insured's son against insurer 
to recover under uninsured motorist pro· 
vision of father's policy. The Thirteenth 
Judicial District Court, Parish of Evange· 
line, Joe R. Vidrine, J., entered judgment 
for plaintiff, and insurer appealed. The 
Court of Appeal, Tate, J., held that son, 
who was attending college 40 miles from 
insured-father"s home, who rented apart­
ment at location of school but kept most of 
his possessions and clothes in father's home 
and returned there every weekend and on 
vacation and was at home while injured 
by uninsured motorist, and whose perma­
nent mailing address was father's home 
was "resident of same household" as 
father within uninsured motorist provi· 
sions of father's insurance policy. 

Affirmed. 
UIS..2d-21 

Son. who was attendin< coUege 40 
miles from insured-father's home, who 
rented apartment at location of school but 
kept most of his possessions and clothes in 
father's home and returned there eyery 
weebnd and on ncation and was at home 
while injured by uninsured motorist, and 
whme permanent mailing address was 
father's home was "resident of same house· 
hold" as his father within uninsured mo­
torist provisions of father's insurance poli­
cy. 

Ree pabllc:atlot1 Word• aDd P1uun 
for otlter Judldal eoDttrudlon• aDd 
cJ.fiDitloua. 

2. DeMielle C=J2 

While a person may hue only one 
domicile. his permanent residence and prin­
cipal establishment, he may have more than 
one residence, his actual dwelling place, or 
where he actually Jives. 

3. Darnalft 4=al30(1) 

Award of $4,000 ~neral damages for 
moderat~y severe whiplash injury to neck, 
which required six months of medit:al 
treatment for relatively severe complaints 
of pain and headaches, and with diminish­
ing residual symptoms for another five 
months, was not an abuse of discretion. 

Lewis & Lewis, by Seth Lewis, Jr., 
Opelousas, for defendant-appellant. 

Francis E. Mire, Lake Charles, for plain· 
tiff ·appellee. 

Before TATE, CULPEPPER and MIL­
LER, JJ. 

TATE, Jqe. 

The plaintiff was struck and injured 
through the negligence of an uninsured mo­
torist. The principal issue on this appeal 
is whether he was a "resident of the same 
hou5ehold" as his father, the named in­
sured, so as to be within the protection of 
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the uninsured motorist'• conrqe iPued to 
the latter by the defendant insurer.• 

The trial court resolved this issue in fa­
YOI' of the plaintiff and pnttcl him re­
cowery. The defendant insurer appeals. 

The nidence shows that the plaintiff, 
Roland Manuel, was a 24-,ar-otd 10ft at 
the time of the accident. He wu attend­
me coiJeKe in Lafayette, Louisiana, 101M 

40 miles distant from his father's home. 

While in Lafayette, he rented an apart­
ment, in which he had lived durin1 the 
tchool weeb for the foar mont"- of the 
eemester in qaestion. Howner, he kept 
most of his possessions and clothes in his 
father's home, to which he returned every 
weekend and on ••cation. That, he was 
injured while at home with his father on 
a weekend. 

His ~rmanent mailing address was at 
his father's home, where he received his 
bills and government allotment checks. 
(He was a discharged veter~n who had re­
turned to school after his military serv-

ice.) 

He had changed his temporary colleKe 
residences several times before trial, but 
he always returned home weekly and dur­
ing vacatiol'ls to his room in his father's 
house. He and those who testified regard­
ed his father's hous~ as his home. 

We find no error in the trial court's 
factual finding that the plaintiff was a 
resident of his father's household-that his 
residence (indeed, his principal r~sid~nce) 
was with his father. 

[I, 2] Under the evidence, even if the 
tenpora'J dwellin1 places in which he 
l~ed durin~ the colle~ week were his 
residenca, nnertheless, he was also a resi­
dent in hit father's home, where he main­
tained hit posHSSions and to which he re­
turned weekly and which was, in fact, his · 
permanent home. While a penon m:ty 

I. RH nl110 IA.Aflfl,. 212 ~.2d G2'7, an 
rnrllrr IIJ'IIfftl, Ia whlcob tht- r~np 
wrre .. mandrd for further proof or the 

11a-.e only one domicile 
residence and priftcipal esaablishment). 
may u a matter of fact han 
oae re~idence (his actual dwellin& 
or where he actuaiiJ liftl). 

See: Ta7lor •· State Fann Mat. 
Ins. Co., 248 La. 246. 178 So.2d 
Stavis •· Encler, La.App. 4th Cir., 202 
2d 6'12: Vehn v. Jeffenon Ins. Co., 
App. 3d Cir., 168 So.2d Bi'l; Foremaa 
Jordan, La.App. 3d Cir., 131 So.2d 196. 

The defendant-appellant relies apoa 
Ladfter •· Andrews, La.App. 3d Cir., 
So.2d 365. The decision applies to 
tinpishable facts. There, a 
who had formerly lived with her granctpu. ~ 
ents, was held to be no longer a 
of their household for purposes of 
insurance coverage. 

The grandchild had completed 
schooling and had moved to a nearby cit,, 
where she obtained full-time employment. 
She rented her own apartment there. She 
returned to her grandparents' home oniJ 
for a few brief visits on some weekendl 
during the nine months she had lived awaJ 
before the accident. 

Here, however, the plaintiff had ne•er 
moved from his permanent home with hit · 
parents. His schooling residences were 
intended to be temporary in nature, and he 
had never severed his ties with his parents' 
home as hi• ~rmanent residence to whicb 
he returned whenever free. He actuaO, 
lived with his father, within the meaninc 
of the policy term of being "a resident of 
the same household." 

Thus, in Giese v. Kamstedt, 30 Wis.2d 
630, 631, 141 N.W2d 886 (1966), a son 
who had enlisted in the military se"ice . 
for a temporary three-year term was held 
still to be a member of his father's house-· 
hold. He had left his unneedtcl personal 
belongings with his father and used his: 
father's hom~ as his permanent mailing ad­
dr~ss. Thr. cmart noted. in so holdinst, that 

nctn-laiiUrf'CI •tatiHI of tbe aralllf'nt mo­
tnrid. 

!" ...... 
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the ablence from the family roof 1hould of Appeal, Miller, J., held that mortpeor't 
be of a temporary nature with intent on testimony that' he had never recei•ed notice 
the part of the absent person to return of seizure of mortgaged automobile was in­
thereto. See also Doern v. Crawford, 36 admissible and properly excluded where 
Wis2d 470, 153 N.W.2d 581 (1968) (hus- mortgagor had not alleged that he was not 
band who left home six days before acci- personally served with notice of seizure, as 
dent and instituted divorce suit, still mem- opposed to the sheriffs return stating that 
ber of same household as wife and stepson, he had been personally served. 
because of credible evidence of his inten­
tion to retum home if possible after mere­
ly temporary separation). 

(S] With reprd to quantum, we find 
no abuse of discretion in the trial court's 
award of $4,000 general damages for a 
mocferateiJ severe spraining whiplash in­
jury to the neck, which required six months 
of medical treatment for relatively severe 
complaints of pain and headaches, and with 
diminishing residual symptoms for another 
five months. 

For the foregoing reasons, we affirm 
the trial court judgment, at the cost of the 
defendant-appellant. 

Affirmed. 

~ 

GENERAL MOTORS ACCEPTANCE 
CORPORATION, Ptalatlff-Appell .. , .. 

I. E•wlll HENDERSON, 
Def•••a•t-Appellaat. 

Ne. 21195. 

Court of APPHI of Louhdana. 

Thlnt Cl~nlt. 

NoY. 25, 1980. 

Proceeding on mortgagee's ~tition for 
deficiency judgment, in which mortgagor 
filtcl third-party demand. The Fourteenth 
Judicial District Court, Parish of Calcasieu, 
Cecil C. Cutrer, J., entered deficiency judg· 
ment and mortgagor appealed. The Court 

Affirmed. 

I. Cllattel Mertp ... e::»211 

Statutory requirement that on seiaure 
of propertJ after mort«agor's default the 
sheriff shan serve on mortpcor a written 
notice of the seizure is mandatory and may 
not be waived. LSA-C.C.P. art. 2121. 

2. CllaHel Mertp ... ~ 

Mortgagor's testimony that he had 
never received notice of seizure of auto­
mobile, taken by executory process after 
mortgagor defaulted in payments on chattel fJj 
mortgage, was inadmissible and properly .,.... 
excluded from trial of mortgagee's petition '""..J 

1 

seeking deficiency judgment where mort- N 
ga~r had not alleged that he was not 

~rsonally served with notice of seizure, as 
oppostcl to the sheriff's return stating that 

'he was personally served. LSA-C.C.P. 
arts. 2631-2724, 2721, 2772. 

1 Cllattel Mortt• .. ~ 

Evidence supported finding that mort­
gagor, who filed third-party demand in 
proceedings on mortgagee's petition for 
deficiency judgment, failed to prove any 
breach of legal duty on the part of the ap­
pointed appraisers in valuing the subject 
automobile. 

I. Edwin Henderson, Baton Rouge, for 
defendant-appellant. 

William L McLeod, Jr., Lake Charles, 
for plaintiff-appellee. 

Before TATE, CULPEPPER and 
MILLER, JJ. 
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STATE f..\Rl\'1 ~lt..:TUAL AUTOl\'IOBILE INSURANCE CO~IPAi'JY 
. BLOOMU I,.TQN,ILLINOIS. 

A Murwdlnsurance Company Hereia C.aUed The Company 

Agrees with. the insured. named in the decJ~ratioru1 made_ a pan her~f. in consi.deratiuli .Jf .th~ payr:ncnt llf the: 
premium and in reliance upon the statements an t~c dcc:larataons and subject to aU at the term~ of th1s pohcy: 

. . ·• . 
PA~T I - LIABILITY 

COVERAGE A- Bodily Injury Uability; 

COVERAGE 8- Property Damage Liability. Tu pay 
on behalf of the insured all sums which ttlc insured sbaJI 
become legaily obligated to pay as damages because of: 

A. bodily injury. sickness or _disease, includin! dea.th 
resulting therefrom, heremaftcr c~Jlcd . ~lly 
injury". sustained by i\nY person;·. · 
B. injur):.l9 or destriu:ti9n of ·property. including loss 
of usc thereof, hcrei~fter caJied ••property 
damage"; -

arising out of the: ownership. maintenance or us~ of the 
owned automobile or any non•owned automobile, and. 
the company shall defend any suit a_lleging such ~ily 
injury or propcny damage and seeking damages wh1ch 
arc payable under the terms of this policy. ~en if ariy of 
the allegations of the suit arc groundless, false or 
fraudulent; but the company may make such 
investigation and settlcnu:nt of any claim or suit as it 
deems expedient. 
Supplementary Payments. To pay. in addition to the 
applicable limits ofliab~lity: 
{a) aJl expenses incurred by the: company, aU ~osts taxed 
against the insured in any su~h suit and all l~tcrcst .on 
the entire amount of any JUdgment thereJn wh1ch 
accrues after entry of the judgment and before the 
company has paid or ten~ered or deposited in cou.n ~hat 
pan of the judgment whach does not exceed the hmn of 
the company's liability thereon; 
{b) premiums on appeal bonds required in any such suit. 
premiums on bonds to rcle~ attac~m~nts for. }in 
amount not in excess of the apphcabl.: biJllt of habab~y 
of this poltc:y;and .. the·co~t of t;ail bonds requir~ of !he 
insured because of acc1dent or traffic law VJolauon 
arising out of the use' of an automobile insured 
hereunder. not to exceed $100 per bail bond, but without 
any oblig:ltion to apply for or furnish any such bonds; 
(c) expenses incurred by the insured for such immediate 
medical and surgical relief to others as shall be 
imperative at the time of an ac~~dcnt ~nvolving an 
automobile insured hereunder and not due to ~ar; 

(d) all reasonable expenses, other than loss of earnings. 
incurred by the insured at the company's request. 
Persons Insured. The following are insurc:ds under Part 
1: 
(a) with respei:t to the owned automobile, 

( 1) the named insured and any resident of the same 
househ~ld, 

(2) any other person using ~uch automobile with the 
permission of the named insured. provided his actual 
operation or (if be is not operating) his other actual 
use thereof is within the scope of ~uch permission. 
and 
(3} any other person or organization but only with 
respect to his or its liability because of acts or 
o~ions of an insured under (a)( 1) or (2) abov~; 

(b) with rc.spect to a non-uwncd automobile. 
( 1 ) the named insured, . · 
(2) any relative. but only witb respect to a private 
passenger automobile or tr:liler, 
provided his actual operation or (if he is not 
operating) the other act~al use thereof is with the 
permission, or reasonably believed to be with the 
permission, of the owner and is within the scope of · 
such permission, and 
(3) any other person or organization not owninJ~ or 
hiring the automobile, but only with respect to has or 
irs liability because of acts or omissions of an insured 
1.1nder (b)(l) or (2) above. 

The insurance afforded under Pan I applies separately 
to each insured against whom claim is made or suit is 
brought. but the inclusion ~erein of mo~e _than one 
insured shall not operate to mcreasc the bm1ts of the 
company's liability. 
Definidons. Under Part 1: 
"named iilsured" means the individual named as namc:d 
insured in the declarations and also includes his spouse, 
if a resident of the same household; 
"insured" means a person or organization described 
under "Persons Insured"; · 
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~' II: 1r- mans a rc:Jative of tbe named iD$ured wbo i• . ..,,~" Jll=~ war, whether or not declared. civil ·.var. 
a rcs~afthc:saJBhouscbold; · · ·- Insurrection, rebellion or revoluti~a. or any a.:t Ill' 

.. ow.,.ua....-le" mc:-.u1s .. . . . · . ·~~\Ji~oa incident to any of ~he foregoins. 
• .. ·• • I I•• •t ' 

(a) 3 private pnsscngc:r, farm or utility automobile Exclusioas. This policy does not apply under Part!: 
described in Lbas policy for which a :ipc:cilic. premium 
charge indicates that ~overage is afforded. · .. 
(b) a trailer owned by the: named insured, 
(c) a private passenger, farm or utility automobile 
ownership of which is :1cquircd by the named insured 

(a) to any automobile while used as .1 pupJic ·or liv.:ry 
conveyance, but this exclu:.ion does ROt apply tO the: I 

named ~qsurcd with respect to bodily injury or property 
damage "which results from the named insured's 
occupancy of a non-owned automobih: othc:r tban a~ thf 
opc:ratorthcrcof; ·•· · ·· • ...... • during the policy period, provided 

( 1) it repine~ an owned a~tomobilc: as dctin~ .i!' (?-). (b) to bodily injury or propcny damage caused 
above, or · intentionally by or at the direction of the imaured; · 
(2) the company insures all private passengc:r,,farm 
and utility automobiles owned by the named insured 
on the date of such acquisition and the named 
imaurc:d notifies the: company within 30 days after the 
date of such acquisition of his election to make this 
and no uth.:r policy issued by t~i: company applicable 
to such automobiJ.:, or ; 

(d) a temporary substitute automobil.:; 
•·t~mporary subslirure aauto100bil~" m.::1ns any 
automobile or tr.1iler, not owned by the riamcd insured, 
while: temporarily used with the permission of the owner 
as a substitute for the owned automobile or trailer wh.:n 
withdrawn from normal usc: because of its breakdown, 
repair. servicing, loss cr destruction; 
"noa-uwa.=d ;automobiLt" in.:ans an automobile or trailer 
not ownc:d by or furnished for the rcgul-r use of either 
the named iruiurcd or any relative, other than . ::a 
temporary substitute autumobilc:; 
.. pritate ptiseager atutomoiaile~ means a four ·wheel 
privat.: .passeng~r. station wagon or jeep type 
automobile; .. 
Mfara1 automobil~:" means an automobile of the: truck 
type with a load capacity of fifte.:n hundred pounds or 
lc::ss not wacd for business or commercial purposes othc:r 
than farming: 
"utility automobile" means an automobile, other than a 
farm automobile, with a load _capacity of fifteen 

• _ .. _ hundred pounds or less of the: pick-up body, sedan 
deliycry or panc:l truck type not used for business or 
comm.:rcial purposes; 

(c) to injury, sickness, disc:a~c. dcaih or destruction with· 
rC$pect to whic!i an insured under the: policy is al:ao an 
insured under a nuclear en.:rgy liability policy issuc:d by 
Nuclear Energy liability Insurance Association. 
Mutual Atomic Energy Liability Underwriters or 
Nuclear Insurance Association of Canada, or would be 
an insured under any such policy but for its termination 
upon exhaustion of it5.1imiJ of liability; .. . . 

(d) to bodily injury or property damage arising out of 
t~e operati~n of farm machaJlcry: · .:. · 

(e) to bodily injury to any c:mployc:c: of the ill.)urc:d 
arising out of. ana in the: course: of ( 1) domestic 
employment by the: insured.- if benc:rits thc:rcrur arc in 
whole or in part either payable: or required to be 
provided und.:r any workmen's compensation law, or l2) 
other employment by the: insured; ·: .. • 

(0 to bodily injury to any fc:IJow·c:mpluyce of the: insured 
injured in the· course of his employment if such injury 
arises out of the use of an automobile in the business of 
his employer, but this exclusion does not apply to the 
named insured with respect to injury sustained by any 
sucb fellow employee; 

(g) to an owned automobile while: usc:d by any person 
while such person is employed or otherwise engaged in 
the automobile· business, but this exclusion does not 
apply to the nam~d insured, a resident of the same 
household as the: namc:d insured, a partnership in which 
the named insured or such resident is a partner, or any 
partner. agent or employee: of the named insured, such 
resident or part~crship; · "tr.ailer" mcan:i a trailer designed for usc with a private 

pa~s.:nger automobile, if nul being used for business or (h) to a non-ownc:d automobile: while: maintained or ust.:d 
commc:rcial purposes 'with other than a private b h"l h · 1 d 
Passenger, farm or utility automobile, or a farm wagon Y an~ person W. 1-e sue person ~~ c:mp oyc ... 0~ 

OthcrWIS~ ensagcd In. . ... . or farm implement while usc:d with a farm automobile; · 
"automobile business" mc:ans the businc:ss or occupation 
of selling, repairing, servicing, storing or parking 
automobiles; 
"use" of an automobile includes th.: loading and 
unloading therc:of; 
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(I) the automobile business of th.: insured or of any · 
other person or organization, ·,' · · ·; •· 

(:!) any other business or occupation of the: insured, 
but this exclusion (h) (2) docs not apply to a private 
passenger automobile opcr3ted or occupied by the 
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SUPREME COURT OF VlRGINIA 

APPEAL BOND 

KNOW ALL MEN BY THESE PRESENTS,.That I, AnnaL. 

principal, and ~obu+ T \1\JCli'\OJ'c,b.; , surety, are held and 

firmly bound unto State Farm Mutual Automobile Insurance Company, 

et al, in the sum of Five Hundred Dollars ($500.00) to the 

payment of which we bind ourselves, our heirs, successors, 

personal representatives and assigns, jointly and severally, 

firmly by these presents. 

The condition of this obligation is such that: 

Whereas, the Supreme Court of Virginia on the 17th day of 

Auqust, 1992, awarded an appeal from a judgment rendered against 

Anna L. Phelps by the Circuit Court of Bedford County, on the 

24th day of December, 1991, upon Anna L. Phelps, or someone for 

her, filing an appeal bond with sufficient security in the 

Clerk's Office of the Circuit court of Bedford County, in the 

penalty of Five Hundred Dollars ($500.00) within fifteen (15) 

days of the date of the certificate of appeal, with condition as 

the law directs: 

Now, therefore, if Anna L. Phelps shall pay all damages, 

costs, and fees which may be awarded against her in the Supreme 

Court, then this obligation shall be void, otherwise to remain in 

full force and virtue. 

RADFORD. WANDREI 
HARRISON 

ATrORNEYS AT LAW 

BEDFORD. VIRGINIA 
24823•10015 

1 c:~: ... :: :~., T~.J~ CL:::F.K·s Of=F,CE 

·~;~~·~l~'t\,cf d4 · 1~ 

25?~~o~:Eil Cf~rk 

D.C. 
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In witness whereof, the said Anna L. Pheips, principal, and 

~J6D~~~==~+~T~.~~~~~~~~~·~----' surety, have hereunto set their hands 

and seals, this ~2~5~-- day of A~st, 1992.~ 

Lt& ![> < -~~~ 
'ANNA L. PHELPS, PRINCIPAL 

,e...- r-t::/ --
~URETY 

STATE OF VIRGINIA 

CITY/COUNTY OF &ir~ 
The foregoing instrument was acknowledged before me this the 

£ day of 0t tf1,t!J:i:T 
d 

My commission expires 

STATE OF VIRGINIA 

CITY/COUNTY OF 

The foregoing instrument was acknowledged before me this the 

.31~ day of Acat~ , 1992, by"Hpber+ T. \N~. 

~~p~~ 
My commission expires :f'v1Q{ch ~/, 199a 

2 

RADFORD, WANDREI 
HARRISON 

ATIORNEYS AT LAW 

BEDFORD. VIRGINIA 
24S23·l008 
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ANNA L. PHELPS, et al 

Plaintiff/Appellants, 

v. ) ( 

S'rATE FUM Mt.l'I'UllL Atr.rOMOBILE INSURANCE COMPANY, E'r AL 

Defendant/Appellee. 

PftiTIOlf !'OR APPUt. 

ASSIGNMBN'r OP ERROR 

The trial Court erred in ignoring the test promulgated by 

this court in finding that Anna I.. Phelps and Mary Catherine 

Phelps were residents of their mothe:'s household under the. ter.ms 

of the state Farm Automobile Insuralice policy. 
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