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VIRGINIA:

IN THE CIRCUIT COURT OF BEDFORD COUNTY

ANNA L. PHELPS,
Plaintiff,

V. ) ( MOTION FOR DECLARATORY
JUDGMENT

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,
Serve: Brian K. Carlson, Registered Agent
1500 State Farm Boulevard
Charlottesville, Virginia 22909

Defendant.

Comes now your plaintiff, Anna L. Phelps, and moves for a
declaratory judgment against the defendant, State Farm Mutual
Automobile Insurance Company, on the grounds as follows:

(1) Anna L. Phelps is an individual who was involved in an
accident in Bedford County, Virginia, on June 10, 1989.

(2) State Farm Mutual Automobile Insurance Company is an
insurance company licensed and doing business in the State of
Virginia.

(3) That Anna L. Phelps, the plaintiff, contracted for a
policy of automobile insurance with State Farm Mutual Automobile
Insurance Company and Policy No. 8370-661-C02-46-01 was issued to
her. A copy of which is attached hereto as Exhibit "A".

(4) That the policy was in good standing on June 10, 1989.

(5) That after June 10, 1989, Anna L. Phelps properly
reported her accident to the defendant.
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(6) That by letter dated July 24, 1989, J. William
Dinwiddie, Claims Superintendent of the Tidewater, Virginia,
Division, denied coverage because the thicle Ms. Phelps was
driving did not qualify as a "non-owned, temporary substitute or
newly acquired automobile under your policy . . .". A copy of the
denial letter is attached hereto as Exhibit "B",

(7) At the time of the accident, your plaintiff was driving
a 1988 2-door Nissan owned by Mary C. Phelps, her sister. |

(8) - That Anna L. Phelps resides at 8319 Brookvale Court,
Springfield, Virginia 22153.

(9) That Mary L. Phelps resides at 8319 Brookvale Court,
Springfield, Virginia 22153.

(10) That a non-owned vehicle pursuant to the insurance
policy means "an automobile or trailer not owned by or furnished
for the regular use of either the named insured or any relative,
other than a temporary substitute automobile".

(11) That the State Farm automobile insurance policy
provides coverage to non-owned automobiles as set out in Coverage
B of Part 1, Liability, of that policy.

(12) That Anna L. Phelps did not own the automobile involved
in the accident.

(13) That the automobile involved in the accident was not
furnished for the regular use of Anna L. Phelps.

(14) That a relative, under the terms of the policy, means
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"a relative of the insured who is a resident of the same
household".
(15) That Anna L. Phelps is a bicelogical relative, i.e.,
sister, of Mary C. Phelps.l
(16) That Anna L. Phelps and Mary C. Phelps were not
"residents of the same household" within the meaning of that term.
(17) That, therefore, the 1988 2-door Nissan was a non-owned
automobile under the terms of the policy.
WHEREFORE, your plaintiff prays that this Court declare that
the vehicle Anna L. Phelps was driving on June 10, 1989, was a
non-owned automobile under the provisions of State Farm Mutual
Automobile Insurance Policy No. A370-661-46701, and for such other
and further relief as the nature of this case may require.
Respectfully submitted,
ANNA L. PHELPS

A

Of Counsel

R. Louis Harrison, Jr., p.q.
RADFORD & WANDREI

P. 0. Box 1008

Bedford, Virginia 24523
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COMBINATION FORM

State Farm Mutual Automobile Insurance Company.
HOME OFFICE/BLOOMINGTON, ILLINOIS

The address of the Regional Oftice issuing this policy is shown at the bottom of the Declarations Page.
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Policy Form 9346F.8
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DECLARATIONS

POLICY PERIOD: The policy period shall be as shown
in the Declarations under “Policy Period” and for such
succeeding periods of twelve months each thereafter as
the required renewal premium is paid by the insured on
or before the expiration of the current policy period. The
policy period shall begin and end at 12:01 AM,,
standard time at the address of the named insured as
stated herein. The premium shown is for the policy
period indicated in the Declarations.

COVERAGES, LIMITS OF LIABILITY,
PREMIUMS: The insurance afforded is only with
respect to such of the coverages as are indicated in the
Declarations by specific premium charge or charges.
The limit of the company's liability against each such
coverage shall be as stated herein, subject to ail terms of
the policy having reference thereto.

GARAGED: The owned automobile will be principally
garaged in the declared town and state, unless otherwise
stated in the exceptions.

LOSS PAYEE: Any loss under Part 111 is payable as
interest may appear to the named insured and the Loss
Payee, if any, shown in the Declarations and this
insurance as to such additional interest shall not be
invalidated by angaact or negligence of the mortgagor or
owner, nor any change in the title or ownership, nor by
any error, or inadvertence in the description of the
automobile until after notice of termination of the policy
shall be given to the mortgage owner, conditional
vendor, mortgagee or assignee stating when not less
than 10 days thereafter such termination shall be
effective; provided, the lien-holder shall notify the
company within 10 days of any change of interest or
ownership which shall come to the knowledge of said
lien-holder and failure to do so will render this policy
null and void.

2
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" e lS'l‘A'l'E FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Bal b ) e

et " BLOGMINGTON, ILLINOIS :
) A Mutnn lmunuce Compaay Hereln Called‘l‘he Compuy

Sagtt g b " o I

iy

Agrm ‘with the. insured, namcd in the declarauons made a pan hereof, in consideration of the payment of the
remium md in telunca u pon the statements in the declarauons and subject to all of the terms of this pohcy.

e H . N . '
S ..
[ TERT ) .. lll

COVERAGE A — Bodily Injury Linbility; '

COVERAGE B — Property Damage Liability. To ar
on behalf of the insured all sums whscb the insured lg .
beoome legally abligated to pay as damages because of:

A. bodily injury, stcknm or dlsease. 3ncludm§ death
mullina therefrom, " hereinafter called bodnly
injury”, sustained byqnypemn., o

B. ituury ta or destruction of property, includms loss

of use .thereof,. hercinaaet {l Ptcpcrty

damage”;. ... .. e -
arising out of the wnmhip. malmeuancc or use of the
owned automobile or any non-owned automobile, and
the company shall defend any suit alleging such bodily .
injury or property damage and seeking damages which’
are payable under the terms of this policy, evea if any o(
the allegations of tha: suit.are groundless, false or
fraudulent; but .the company - may make such.
investigation agd scttlement of auy claun or stm as jt
decmsexpedient. , ;... -

pplementary Payments, To. y. in addmon to the'
appreable limits of liability:, P

(a)all exgcnsu incurted by the company, all costs taxed
against the insured in any such suit and all interest on
the entire amount .of any judgment therein which
accrues alter entry of the e'im:lgmem and before the
company has gald or tendered or deposited in court that
part of the j ju fm ment which does not exceed the limit of
the company’s liability thereon;

(b) premiums on appeal bonds required in any such suit,
premiums on bonds tq release attachments for an
amount not in excess of the agplxcablc limit of liability
of this policy, and the cost of bail bonds required of the
insured because of accident or traffic law _violation
arising out of the use of an automobile insured
hereunder, not to exceed $100 per bail bond, but without
any obligation to apply for or furnish any such bunds;

(c) expenses incurred by the insured for such immediate
medical and surgical relicf to others as shall be
imperative at the time of an accident involving an
automobile insured hereunder and not due o war;

'PART] - LIABILITY |

f.e Nt v

" (d) all reasonable expenses, other than loss of eammgs.

incurred by the insured at the company s request.

;’emns Insured. The following are insureds under Part

(a) with respect to theowned autpmoblle,

; (1) thé named msnred and any mldenl of the same

. boysehold, .- 4.

"(2) any other person usmg such automob:lc with the
pe ion of the named insured, proyided his actual
operation or (if be is not opetaun?) his other actual
us% thereof is within the scope of such permission,
an

. (3) any other person or organization but only with
respect jo his or its liability because of acts or
omissions of ayy insured under (a)(1) or (2) abovg;
(b) with respect toa mnwnedautomobnle. P .
(1) the named insured, ~: '« '

(2) any relative, but only with respect to a pnvate
passenger amomoblle or trailer,

provided his actval operation or (if he is not’
operating) the other actual use thereof is with the
permission, or reasonably-belicved to be with the
permission, of the owner and is within the scope of -
such permission, and

(3) any other person or organization not owning or
hiring the automobile, but only with respect to his or
its liability because of acts or omissions of an msured
under (b)(1) or (2) above.
The insurance afforded under Purt 1 ipplies separately
to each insured agamst whom claim 15 made or suit is
brought, but the inclusion hercin of more than one
insured shall not operate to increase the limits of the
company’s liability. !

Definitions. Under Part [:
“named Insured” means the individual named as named

insured in the declarations and also includes his spouse,
if a resident of the same household;

“insured” means a person or orgnmzauon described
under "Persons Insured" '

3
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“relative” means a relative of the named ipsured wh it ;. "wpg™ meaps war, whether ar got declyred, civil war,
lion or revolution, or any act or

a resident of the same houschold; G
N cer laa B 0L
. “owned autontobile™ means WS bkl

(a) a private passenger, farm or ulility automobile
described in this policy for which' a spegific. premium .-
charge indicates that coverage is afforded, s 1. - t.iir, ... -
(b) a trailer owned by the named insured,

(c) a private passenger, farm or utility automobile *
ownership of which is acquired by the named insured
during thg pelicy period, provided T
(1) it replaces an owned automobile as defined jn (a),
above, or ' ’ o \
(2) the company insures all private passenger, farm
and utility aujomobiles owned by the named jnsured
~on the daté of such acquisition and the named
insured notifics the company within 30 days-afterthe
date of such acquisition of his election to make this
. and no other poiicy issued by the company applicable
tosuch automabile,or - - : Dy
(d) a temporary substitute automobile; o

“temporary substitute automubile® means ?mv
attomobile or trailer, not owned by the named insured,
while temporarily used with the permission of the owner
as a substitute for the owned automobile or trailer when
withdrawn from normal use because of its breakdown,
repair, servicing, loss cr destruction; .

“non-owned sutomobile” means an au(omobilé or 'traiier
not owned by or furnished for the regulgr use of either
the named insured or any relative, other than a

temporary substitute automobile; -

“orivate passenger automobile” means a four wheel
ptivate r:uengqr. station wagon or jeep type
automobite; Vo "

“farm automobile™ means an automobile of the truck
type with a load capacity of (ifteen hundred pounds or
less not used (or business or commercial purposes other
than farming; ey . .

“ufllity automobile™ means an autamobile, other than a.
farm automobile, with a load capacity of fifteen
hundred pounds or less of the pick-up body, sedan.
deliyery or panel truck type nat used for business or
coinmercial purposes; '
“trailer” means a trailer designed for use with a private -
passenger automobile, if not being used for business or
commercial purposes ‘with other than a private
passenger, farm or utility automobile, or a farm wagon
or farm implement while used with a farm automobile;”
“automobile business” means the business or occupation.
of selling, rcpairing, servicing, storing or parking
automobiles;

“use” of an automobile includes the loading and
unloading thereof;

: otherwiseengagedin.

Insugrection, rebel
g%n't'l_mqnﬁi'upideq} toanyaf ’he foregoing.

Exclusions. This policy does not apply under Part I:

(d) g any automabile while used as a quliz:"or ljxrhrli'
conveyarice, but this exclusion does not apply to J
named jpsured with respect to bodily injury or property
damage ‘which results from the named insured’s
occupancy of a non-owned automobile other than ag fbp
operator thereof; ' T "

intentionally by or at the direction oﬂhg inst'lred; L
(c) to injury, sickness, disease, death or destryction with
respect to which ap insured ynder the palicy is also an
insured under a nuclear energy liability policy issued by
Nuclear Energy Liabilit{ “Insurance’’ Association,
Mutual :Atomic - Energy Liability Underwriters ''or
Nuclear Insurance- Association of Canada, or would be
an insured under any such palicy but for its termination
upon exhaustion of its limit of liabiljty; .

(&_) to bodily injury or property dgrqagq:ari'sipgl out of

the operation of farm machinery; “. ") :

(s) to- bodily injury.to any employee of the insured
arising out of anm v
employment by the-insured, if benefits therefor are in !
whole -or-in part cither: payableior required (o-be!
provided under any workmen's compensation law, or (2) -
other employment by theinsured; . .« ... , ||

(f) to bodily injury to any fellow'employee of the insured
injured in the course of his employment if such injury !
arises out of the use of an automobile in the business of-
his employer, but this exclusion does not apw to the !
named:insured with respect (o injury sustained by any.
such fellow employee; » - , o B v e i

(8) to an owned automobile while used by any person
while such person is emploged or otherwise engaged in
the automobile-business, but this exclusion’ does not
apply to the named insured, a resident of the same
househa!d as the named insured, a parwnership in which
the named insured or suéh resident is a partner, or an
partner, agent or employee of the named Insured, such -
resident or partnership; * - oo e
(h) to a non-owned automabile while maintained or used

by any person while such person. is employed qr

e BN 14
1)
[}

(1) the automobile business of the insured or of any
other person or crganization, T PR
(2) any other business or occupation of the insured,
but this exclusion (h) (2) does not apply to a private
passenger automobile operated or occupicd by the

. 4
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(b) to bodily ‘injury or property damage caused ’ :
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i named' insured or b} his -private’ chauffeur: or
Ir) domestic servant or & trailer used therewith or'with
anowned nutomobild;-* [ AMPY RN S 1T LN N M PP

(i) to Injury to-or destruction of (1) property owned or:
transported by-the irisured or (2) proper‘t’y rented toor in
charge of the insured otlicr than'd residence or private
BAFARE} i an Wil | ak R Y
(i) to the ‘ownership, maintenance, operation, use,
loading or unloading of an automobile ownership of
which is acquired by the named insured during the
policy period ar any temporary substitute automobile
therefor, if the named ‘insured has purchased other
automobile liability insurance applicable to such
automobile for which a specific premium charge bas
been made. ' ' )
Financial Responsibility Laws. When this policy is
certificd as proof of financial responsibility for the
future under the provisions of any motor vehicle
financial -responsibility law, such insurance as is
afforded by this policy for bodily injury liability or for
property damage. liability shall comply “with the
rovisions of such law to the extent of the coverage and
imits of liability required by such law, but in no event in
excess of the limits of liability stated in this policy. The
insured- agrees to reimburse the companr for any
g:zmem made by the company which it would not have
n obligated to make under the terms of this policy
except for the agreement contained in this paragraph.

.
o ]

Coverage C — Medical Payments., To pay all reasonable
expenses incurred:within one year irom the date of
accident for nedessary medical, sursical.'x-ray and
dental services; ‘including prosthetic devices, and
necessary ambulance, hospital, professional nursing and
funeral services; g

Division 1. To or for the named insured and each relative
who sustains bodily injury, sickness or disease, including
death ‘resulting ‘therefrom, hereinafter called “bodily
Injury”,caused by accident,. . - o . . ..
(a) while occupying the owned automobile, - ¢+ -

(b) while accupying a non-owned automobile, but only if
such person has, or reasonably believe he has, the
permission of tho owner to use the automobile and the-
use is within the scope of such permission, or. =« - -«

(c) through being struck by an automobile or by a trailer
of any type: T

Divisioa 2, To or for any other person who sustain;
bodily injury, caused by accident, while occupying -. .: ..

PART If — EXPENSES FOR MEDICAL SERVICES

Limits of Liability. The limit"of bodily injury liabili(y
stated in the declarations as apFlicable to “cach person”
ig, the limit of (he.company’s liability for all damages,
including damages for care and loss of services, arising
out of bodily injury sustained by one as the result
of ‘any ‘one occurrence; the limit of such liabiljty stated
in‘the declarations ag applicable to *each occurrence”
is, subject to the above provision respecting each person,
the total limit of the company’s: hiability for all such
damages arising out of bodily injury sustained by two or
mare persons as the result of any one occurrence.

[ e .

The limit of property damage liability stated in-the
declarations as applicable tq “each occurrence” is the
total limit of the company's liability for all damages
arising out of injury (o or destruction of all property of
one or more Ferson,s or organizations, includipg the loss
of use thereof, as the result of any one occurrence. . °

Other Insurance. If the insured has other insurance
against a loss covered by Part I of this policy the
company shall not be liable under this policy for a
greater proportion of such loss than the applicable limit
of liability stated in the declarations bears to the total
applicable limit ‘of liability of ail valid and collectible
insurance against such :loss; provided, however, the
insurance with respect to:a temporary. substitute
automobile or non-owned automabile shall be excess
insurange over apy other and collectible insurance.

.o,

(a) the owncd automobile, while being used by the

named insured, by any resident of the same househoid or
by m:::1 other person with the permission of the named
insured; or o e

}b) a non-owned automobile, if the bodily jpjury results
rom ' . . . e . M .

(1) its operation or occugancy by the named insured’
is beha

_orits operation on h If by his private chauffeur
. ordomesticservant,or: <. *.i b ot

(2).its operation or occupancir by a.relative. .provided
itis a private passenger aptomobile of trailer,

but'only if such operator or occupant has, or reascnably
believes he has, the permission of the owner to use the

automobile and the use ig ‘within the scope of such

permission. - - -

ﬁﬂﬁﬁo. The deﬁhitions under Part 1 apply to Part
Il,andunder PartIl:. ... ... .. S

ot

b
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 occupyipg” means i o upan o sajeing intg or lghuing
rm IS 5 S AP O A} TS TITION KERREIN FIFTYR SUEA B
M‘Mnspobéydoanotapplyml’mllm
my.hjw H . ..\: {.l RIPHE
(a) sustained while” ‘occupying (1) an owned mnompbde
wiuleusedasapubhcorhveryeonveymot(z)w
vehicle while located for use as a residence ar, premises;
(b)mnu!bytbemn\edmuredorauhnvewhlle
oa:upymgurmrough bemgsmr:kby(l)a farrnrypelractor
or other equipment E;d for use principally off public
roads, while not upon pul m;ds,or(Z)avehncleopemted
on rails or crawler-tre:ds;

(c)s\';m!;medbyanypeﬁonothetumndmmmdmpmd

ora
1) while such n is oecupytng a non-owned
L wtulemas a public or livery conveyance,

(2) mulung from the maintenance or use of a
non-owned automobile by such pamnwmhemployed
or otherwise gngaged in the automobile business, or .

(3) resulting from the maintenance or use of a
non-owned automobile by such person while employed
or otherwise engaged in' any’ other business or
occupation, unless the bodily injury results from the
opemuon or occupacy of a private pussenger

PART Il = PHYSICAL DAMAGL

COVERAGE D - (1) Comprehensire -, Exchadl
Collision, (2) Persunu Effects » Excluding

(1) To ity for loss caused other than by collision to the

owned autonwhile or to 4 non-owned automobile, For the
urpose of this coverage, breakage of glass and loss caused

missikes, falling objects, fire, thett or larceny, ex

wnhque. windsonn, hail, water, flood, malicious

mischeef or vandalisin, riot or civil cormnmotion, or collidin

with a bird or animal, shall not be deemed to be loss cu

by cullision.

) To pay for loss cased by fire or lightning to ‘vobes,
wearing apparcl and other personal effects which are the
property of the named insured or a relative, while such
effects are in or upon the owned automobile. v

DEDUCTIBLE COMPREHENSIVE. COVERAGE. 'To
pu) dg loss payable under coverage D but it is agreed that

ctible amount, as shown on the declarations page
by the number beside D. shall be deducted from the amaunt
of each loss as 10 cach automobile, other than loss by (1) fire
or lightning, (b) smoke or smudge due to a sudden, unusual
and faulty operation of any fixed heating equipment
servicing |¥we premises in which the automobile s located, ur

- automobile by the named insured of, by his private
« chauffeur of, domestic servant, ot of & lrmlnrumd
therewith or with an owned aulpmabiles-. 1. 1.1 o

(4) ,mstauwd by apy, rsop w[ulc is employed ,in llu.
usma § . anises  put of lhe.

openmcn thmof if bpneﬁts therefor ure in whole u in.

part either payable or rextnmd to be provided under any.

workmen's compensation law,

(c)ductowar. .., )

Limit of Liability. The hmxt of lulnhty for medul payments
stated ‘in the declaratiops us a pplicable to “each person™j ;;

the limit of the eompanyshabnhty for all
by or on behalf of eachpersonwhoﬁsglgpodslywu[y
e l

as the result of any one accident.

Other [nsurance. . If there is other automobile medical
payments insurance against a Joss covered by Part (1 of, jhis
policy the company shall not be lisble under this policy fon
a greater proportian of such loss than the applicable limit o
Hability stated.'ip the declarations beurs: to the towl
applicable tmit - of ligbility of -all valid and. collecnble
automobile medical payments 1 insurance; - provided.
however, the: insurance with .10 a wmporaty
substitute automobile or non-owned automnlnk- shiall be
excess insurance over ‘uny other valid and collecnble
automobile medical payments insurance.

c) the stranding, sinking, buming, collision or derailiment of
gnyoonveyamemwmnwhduheamomobﬂeisba
transported, ,
lf the policy affords i insurance with mpuu 10 the collision
e, breakage of gliss caused by collision nuy, if’ the
msu so elects. be treated as covered thereunder, subjec)
to the terms thereof, instead of under the comprehcuslve
coverage.

COVERAGE G — Collsion. To pay for lou csused by
collision to the owned automabile or to0. a-ncn-wwned
automobile but only. for the amount of each such loss in
excess of the deductible amount stated i m “the declurutions
mawmm . :t LI ., Yo ( ‘

COVERAGE H - Tom and Labor Costs. To pay fon
towing and labor costs necessitated by the disublement of
the owned sutomobile or of any non-vwned automobile,
provided the lubar is performed at the place of disablement.,

Supplementary Payments. [n addition 10 the applicable Imm :

of ehility: . .
ta) to ramburse the insured lor transportation expeiises

incurred  dunng the period commencing 48 houns adteru
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.expenses in excess of

. L

theft covered by this policy of the entire automebile has
been reported:-to :the :company and-the police, .and;

" terminating when.the automobile ia returned to-use or.

the company - pays for -the .loss; provided that the
company shall not be chligated to pay.aggregate.
$10 per:day or. totaling more than
e v A R S [V '-
(b) to pay general average and salvage charges for
which the' insured becomes legally liable, as to the
automobile being transported. ‘
Deflnitions. The definitions of “named josured”, -
“relative™, “temporary substitute automobile™, ;‘anate
passenger automcbile™, “farm’ automobile™, “utility
aujomobile™, “automobile busipess”, “war”, and
*“owned automobile” in Part 1 apply to Part 11, but
‘“owned. aytomobile™ does not include, under Part [lI,
(1) a trailer owned by the named insured on the
eflective date of this policy and not described hercin, or
(2) a trailer ownership of which js acquired during th
poliy period unless the company’insures all privs
passenger, farm and utility automobiles ‘and trailers
owned by the named insured on the date of such
:oqt‘:‘isilion and the named insured notifies the company
within 30 days after the date of such acquisition of his
élection to make this and no other policy issued by thé
company applicable tosuch trailer, - + ¢ %ot -

LI

“Insmred”meany T Y YT T T
. (a) with respect to an awaed automohile, TN
(1) the named insured, and

(2) any person or organization (other than a person

or organization employed or otherwise engaged in

-~ the autamobile business or as a carrier or other bailee
for hire) maintaining, using or having custody of said

- automobile with the permission of the named insured
‘and within thescope of such permission; :

(b) ‘wiihi'respect tn'a non-owned automobile, the named

insured and any relative while using such automobile,
provided his actual operation or (if he is not operating)

the pther actua| use.thereof is with the permission, ll;"

1

-/

reasonably belicved to be with the permission, of
owner and is within the scope of such permission;
“aos-awned automobile™ means a private passenger
automobile or trailer not owned by o:?umished for the
regular use of either the named insured or any relative,
other than a temporary substitute automobile, while
said automabile or trailer is in the possession or custod
of the insured or is being operated by him;+... + ..
“loss” means direct and accidental loss of or damage 9
(a) the automobile, including its equipment, or (b) other
insured property; <o

“collision” means collision of an automobile covered by,
this palicy with another ol;jec! or with a vehicle to whi

itis attached or by upset of such aytompbile; ...

“trailer” means a trailer designed for use with a private:
passenger automobile, if not being used for business or
commercial purposes with other than a private
passenger, farm or utility automabile, and if not a home,
office, store, display or passenger trailer, =+ - "'

Excluslons. This policy does not apply under Part 111:

(a) to any automabilg while used as a public or livery
goqvmng_e_;:.. I bt

(b) to loss due to war;” a

(c) to loss to a non-owned automobile arising out of its
use by the insured while he is employed or otherwise
engaged in the automobile business; ..

(d) to loss to a private passenger, farm or utility
gutemobile or trailer owned by the named insured and
oot described in this policy or ta any temporary
substitute automobile therefor, if the insured has pther
valid and collegtible jnsurance against such losy; .

(c) to damage which is due and confined to wear and
tear, freezing, mechanical or electrical breakdown or
fatlure, unless such damage results from a theft covered
hyt!:is policy; ,-. Wil . el ol
).tp tires, unless damaged by fire, malicious mischi

o? v‘:ndalism. or stolen 'oar ﬁhl!a‘ theql.w be eoincide:{

e

" with gtid from the same cauge a3 ¢ l\el: lgu" quggd by

cys v ) Ltat divered ol Aud o1

this'pol

(8) toloss due to radioactive contamingtion;

[, Tl

(h) upder coverage G, to breakage of glass if insuran
it fepect {0 sueh breabape lsOfperuse algrded:  ©
{§) to loss of or-damage to any device or instrument
designed for- the recording, reproduction, or recording
and reproduction of -sound unless such - device or
ingtrument is permanentlyinstalled in the automobile;

(iito loss of or damage to any'tape, wire, record disc or
other medium for use with any device or instrument
designed for the mordinq.' reproduction, or recording
and reproductionof sound.” 1 bl it - L e
Limit of Liability, The limit of the company’s liability
for loss shall not exceed 'the actual cash value of the
property, or if the loss is of a'part thereof the actual cash
value of such part, at time of loss, nor what it would then
cost to repair or replace the property or such’ part
thereof with cther of like kind and quality, nor, with
respect to an owned automobile described in this policy,
the “applicable '+ limit: of liability stated in the

7
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declarations; K‘tovided. however, the limit of .the
company’s liability- (a) ‘for loss to personal effects
arising out of any one occurrence is $100, and (b) for
|soss‘s)oto any trailer not owned by the named insuged is

Otber Insurance. If the insured has other insurance
against a loss covered by Part 11l of this pelicy, the

PART IV — AUTOMOBILE DEATH INDEMNITY, TOTAL DISABILITY Lot
COVERAGE AND SPECIFIC DISABILITY BENEFITS "~ % o
INSURING AGREEMENTS '~ OneHandandOneFoot *  5,00000 10,000.00
1.COVERAGES Either Hand or Footsnd L ’ T el
Division 1 — Death Indemnity Sightof One Eye *° 5,000.00 10,000.00

To pay the principal sum stated in the exceptions in the
event of the death of the insured which shall pesult
directly  and independently of all other causes from
. bodily injury taused by accident and sustained by the
insured while In or upon, or while entering into or
alighting (rom, or through being struck by, an
automabile, provided the death shall occur (1) within
ninety days after the date of the accident, or (2) within
fifty-two weeks after the date of the accident and duging
a period of continucus total disability of the insured for
which weekly indemnity is payable under the total
disability coverage. T N
Division2 — (a) Dismemberment and Loss of Sight
Bernefits

(b) Fractures and Dislocations Benefits '

To pay the highest applicable amount stated' in the
fotllowing Tables for loss as enumerated therein, in the
event of bodily injury, caused by accident and sustained
b{ the insured while in or upon, or while entering into or
alighting from, or through being: struck by, 'an
automebile, provided loss under Table I be sustained by
the insured within nincty days from such accident. . . |
As respects any insured, (1) any amaunt for which the
company is obligated-or has made payment under
Division 2 shall apply in reduction of any amoyns for
which the company is obligated under Division I; .

(2) payment of the principal sum shall terminate all
obligation of the company under caverage S. :

TABLEL -

: *T 7 i Itapplicablelf applicable
. . principa) . principa) -

sumis sumis
For Loss of $5,000.00 $10,000.00
Both Hands or Both Feet or

Sight of Both Eyes $5,000.00 $10,000.00

company shall rot be liable under this' policy for a.
greater proportion of such loss than the applicable limiti
of liability-of this policy bears to the total applicable

_ limit of Lability of all valid and collectible insurance

against such loss; provided, however, the insurance with
respect 10'a temporary substitute automobile or non«.
owned automobile shall be excess insurance overany.
dther valid and collestibls insurance. o,

. PP T PR 17 AP L ' )

| SET

b

Either Hand or Foqt“;"" "
Sight of One Eye " *
Thumb and Index Finger of

“Either Hand ™ * % -

’

©2,500.00 °5,000.00 /
115000

REN .x.a vk,
125000 ° 250000"
e
'

“Loss” shall mean with regard to hands and feet, actual
severance through or above wrist or ankle joints; with
regard to cyes, entire and irrecoverable loss of sight;

v em——

with regard to thumb and index finger, actual severance

through or above metacarpophalangeal joints. -
EI % Y

G bey
1.

TABLEIL . ——
: . . . If applicableifapplicable
. - principal-  principal
sumis sum is
For Fractureof Bones;  ~  $5,000.00 $10,000.00'
Skull (except bones of faceor = * -~ " - T ';:
" pose) i T 8175.00 §350.00
A‘m' u‘w“nclmmd . Pl PSP NTH
- shoulder »..-: - :150.00 - :300.00.°
Pelvis (exeeg; coccyx) - ~128.00 - .:250.00:
Vertebra or Vertebrae e T ek,
- (exceptcoccyxand : . - ' ‘e
- vertebral processes) 125.00 250.00 -:
Shoulder Blade 1. : . - - ~100.00 200.00
Leg L . 100.00 200.00, -
Kneecap . | - L 100.00 .200.00 ;
Collar Bone 75.00 . .}$0.00 ,
Forearm, between wrist and
elbow 75.00 150.00
Foot (except toes) . 62.50 125.00
Hand (except fingers) 62.50 125.00
Sternum : 50.00 100.00

8
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Lawer Jaw Excepulveolar Wi .y o3 Naslni 44s # persons so designated for each such.coverage in the.:
process) b ...ti ot oo Lo 37:80ka39 17500100 exceptions. ks i b

Ol::&t more ribs, fingers or 25‘ (',0*’ g 'l'«*-;a 06 1 3;.Automobile-defined. With respect to thig insurance:

Bonesof faccornose ' ¢ - 25.00° “¢$0.00  trajler not oﬁmedon rails:or crawler treads, but does

C xonemhrall M et Gl el t
m“ ML P § Tedie g,

S
HipJoint 4. ' °

Knee Joint (except pateila) : - :75.00 15000 !
Bone or Bones of Foot URUC R

(except toes) 75.00 150.00
Agklé Joint™* ©oov 1500 ¢ 15000 ¢
Wrist Joint - 62,50 0 125.00° -
Elbdw Joint © 0 5000 - 10000 ¢
Shoylder Joint R 37.50 .- 75.0Q°
Bone orBones of Hand oo e

(exceptfingers) = - - 25.00 50.00 - *
Collar Boné -~ ' - - 2500 - 5000 -
One or more fingers or toes 12.50 25.00 -
For Loss by Remaval:
Of one or more entire toes $100.00 $200.00
Of one or more fingers (at

least one entire phalanx) 75.00 15000 -
For a Hospital-confining

Injury, exceptasan - -

Outpatient: . $25.00 $50.00

COVERAGE T — Total Disability — Maximum 200
Weeks, To pay weekly indeminity at the rate stated in'
the exceptions for the period of continuous total

disability of the insured which shall result directly and-
independently of all other causes {rom bodily injury

caysed by accident and sustained by the insured whilein .

or'upon of while entering into or alighting from,' or
through being struck by, an automobile, provided (1)
such disability shall commence within twenty days after :
the date of the accident, and (2) any disability during'
the reriod of fifty-tlwo weeks from its commencement '
shall be deemed total disability only if it shall
continuously prevent the insured from performing every’
duty pertaining to his occupation, and (3) any ‘disabilit
after  said fifty-two weeks shall be'deemed total ’
disability only if'"it shall continucusly ‘prevent’ the-
insured from engaging in any occupation or employment
for wage or profit and (4) the weekly indemnity far total
disability as' J)l;ovid_ed hereinabove shall in no event
extend beyond a period of 200 consecutive' weeks from
uavdage ?f'pommgn
a e. L08R “he

ment of disability as provided -

' 25.005«'! KR ‘so.w:.."v
*Far Complete Dislocationssi s o® i’ oL i
1. $15000  $300.00 .-

2. Definition of Insured. With l;e,rct tocoverages S and”

T, the unqualified word “insur

ol “U P2 BN Weepie

1" means the persog ar .

1 v

il
gl
8463F
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the word “automobile” means a land motor vehicle or |

nqt megn: (1) a farm type tractog or otheg equipmeat
designod for usg pripcipally off ‘public roads, gxcept
while aotually wpen publig rqads, or (2) g Jand motor .
vehicle or.tratler. while wwﬁa for nse 38 a resjgence or;,
premisesand not gsa yehicle,y 3 | .. | Cr

1 4; Policy Perlod, Ten'lto?. This insurance applies only :
u

to accidents which occur during the policy period within:
the ..United : States-tof America, ‘’its "territories or !
possessions, or Canada:) *bow nr s - 4oL e o
EXCLUSIONS. This ifu_utanec does not applyc , -

(a) to bodily injury‘or death'sustained‘in the course of
his occupation by any person while engaged (1) in duties
incident to the operation, loading or unlcading of,-or as
an -assistant: an, .a ‘public: or»livery conveyance ac
commercial automobile, or (2) in duties incident to the
repair or servicing of automoabiles;

}b) to loss caused by or resulting from disease except pus
orming ipfection which shail occur through bodily

* injury to which this insurance applies;
_ (¢) toquicide, sang of jnsane, of taqny Attempt thereat;

(d) to injury or death due to war, whether or not
declared, civil war, insurrection, rebellion or.revolution, .
or-td ‘any-act' or condition: incident to any .of.the
foregoing. "1 o S R T B N SN .
CONDITIDNS, * "> - =i - '

l."Pol!cy Provisions. None of the insuring agreements,
exclusions or o‘}her prov'i.si%m of ll’am ;. =ll an l’!lll of llI:e
icy or conditiong of the poli all & .10 the
r:slutince attbrdcdngy lhi; Part l\?ex%_ept, .lhg c!nditiom
“Notice”, “Action, "Against ,Company * (Medical
Pagmenu)"- “Changes”,.;Assignmept”, 'Cancelation]’ ,
and “Declacations™s;. .5 . . i
2. Natjce of Claim. When loss covered hereundes occurs,
written notice thereof shall be given by or on behalf of

i the insured or the beneficiary.to the company or any of

its authorized agents as soon as practicable.

3. Proof of Claim; Medical Reports. As soon as
practicable, the injured person, or the beneficiary in the
event of death, or someone on his behalf, shall give to the
compan{ written proof of claim, under oath if required;
and shall after each request from the company execute
authorization to enable the company tg obtaia medical
reportsand copiesof records. [ * -0 ' -

Proof of claim shall be made upon forms furnished by
the company. unlesy the company shall.have failed to

b T - '
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- furnish: such fqtma:;n{ﬁn fifteen days after receiving

of claim. . neing

The injured person shall submit to physical examination .
.physicians selected by the eogipany when ‘and as
asthe oampany may reasonably require. - .. o1

4, Paymest of Death Indemnity; Autopsy — Division 1.

- of Coverage S. If the decedent insured be survived by g

spouse who was a resident of the same household at the - *
time of the accident, indemnity for death is payable to
such spouse; otherwise, if the decedent insured was a |
minor, indemnity for death is-payable to any parent -
thercof who was a resident of the same household at the.,
time of the accident; otherwise indemnity for death is
payable to the decedent insured’sestate, - .- ... . ..

The company shall bave the right and opportunity to:
make an aptopsy where it iy gt forbidden by law, ,
S. Paymest.of Iodemnity — Coverage T. Weekly .
Indemnity- fontotal disability is payable to the insured
who is.disabled. Subject to. of claim, accrued
.. HEEH i o o .

L b { LY L R ' i, .

1. Policy Period, Territory (Parts I, 11 sud IHI).. This
policy -applics only to accidents, occurrences and loss
during t :rohcy period while the automobile is within .
the United States of America, its terrilories of,
possessions, or Canada, or is being transported between
m‘bﬂ’fﬁ- . e e e d [
B R Y ¥ SYREE . M T
2, Prewium (Parts 1, 11 snd LH).'If the named insured
disposes of, acquires ownership of, or replaces a private™!
nger, farm or utility automobile or, with respect to
art 111, a trailer, any premium adjustment necessary ¢
shall be made as of the date of such change in-
accordance with the manuals in use by the company.*
The named insured shall,’ upon request, furnish.
reasonable proof of the number of such automohiles or.s
trailers and a description thereof. PN Pt

3. Notlce. In the event of an accident, occurrence ar loss,
written potice conlaining particulars sufficient. to
identify the insured and also reasonably obtaipable
information with respect to the time, place and
circumstances thereof, and the names and addresses of
the injured and of available witnesses, shall be given by
or for the insured to the company or any of its
authorized agents as soon as practicable. In the event of -
theft the insured shall also promptly notify the police. If':
claim is made or suit is brought against the insured, he

\ CONDJTIONS . .
*, Conditions 3, 13 angl 15 through 17 apply toall Parts. T
-+ ¥i+ Conditions 1,2, 14 and 4 through 12, apply only to the Parts noted thereunde_r.._' ) "

weekly indemnity is payable eve
balance at terminatian of the disability period for. whi
the company is liable. Vet s i 0 900

N ( ? it
6. Beneficiary q::DI_ﬁslon 1 of Coverage §. Congent o'.(

beneficiary is not requisite to cancelation, assignment, |'

change of beneficiazy, or any other change in the policy,

7. Death of Named Insured. If the named insured dies, :
any insuyrance afforded under this Part IV with respect. .

to any surviving insyred shall be continued while the ,:

palicy is in effect. . h ity

8. Other Insuraace. If any insured under this Part 1Y
alsq is an insured under other coverage of the same kjnd,.
issued by the company, any payment for loss under sy¢

other caverage shall serve to reduce, to the extent of

such payment, the company's obligation under this Part |

1V as respects any loss to such insured, and the cgmpany

will return the premium paid for such duplication of the .|’

insurance hereuader. .o Sl Yt

.
P BT N O |

n b
ton R (TR [

shall immediatély forward 10 the company every
demand, notice, summons of other process recsived by
bim or his representafive. . . -

. S . . o
4. Two or Morg Autqmobiles (Pacts |, [ apd INI). Whep),
two or more ‘:mon:)bilq are inzq"p(!"hereuuqei; q@'
terms of this policy shall apply separately to each, butan
automobile and a trailer 3jtached thereto shail be held
ta be one automiobile as respects limits of liability pnder
Parf I of thig palicy, and separate automobiles under
Part Il of "thiy policy, inclyding any deductible
pravisions applicable thergto. * T ©
8. Assistance and Cooperation of the Insured (Parts | pud
1H1). The insured shall cooperate with the compaay and.
upon the company's request, assist in

de

right of contributjon or indemnity against any person of
organization who may be liable to the insured because of .
bodily injury, property dumage or luss with respect to
which insurancy is uftorded under phis policy; and the
insured shall attend hearings and trials and assist in
securing “and ' giving evidence “and " obtaining the
attendance of witnesses. The failure or refusal of the

insured to cooperate with or assist the comp=ny which

prejudices the companrs defense of an uctien for!
damages arising out of the operation vr use of an

10
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_ _ making
settlements, in theé conduct of suits and in enfurcing any ‘.
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automobile .shall constitute non-compliance with thet
requirements of the policy that the insured shall.:
coorgrate'wlth and assist the comrany. The insured .
shall not, except at his own cost, voluntarily make any :
payment, assume any obligation or incur any expense .
other than for such immediate medical and surgical -
relief to others as shall be imperative at the timo of
accident, ;i - . . R N I

6. Acilon Against Company (Part I). No action shall lie :
against: the:company- unless,’' as-a condition precedent *
thereto, the insured shall have fully complied with all- .
the terms of this policy, nor until the:amount of the !
insured's obligation to pay shall have been finally .
determined cither by judgment against the insured after s
actual tria) or by written agreement of the insured, the
claimant and the company. “ S
Any person or organization or the legal representative
thereof who has' secured such judgment or written
agreement shail thereafier be entitled to recover under .
this polxl? to the extent of the insurance afforded by this
policy. No person or organization shall have any right ;
under this policy to join the company as a ﬁarty to any
action against'the insured to determine the insured's -
liability,.nor: shall the company be impleaded by the
lmnml or his legal - representative. Bankruptcy or
inzolvency of the insured or of the insured’s estate shall
not relieve the company of any of its obligations
hereunder.:: . : R
(Pasts I, I1i and [V). No action shall lie against the
company unless, as a condition precedent thereto, there
shall have been full compliance with all the terms of this

rolic;nor. under Part 111, until thirty days after proofof .
088 ed

18 filed and the amount of loss is determined as
providedinthispolicy, .. ;,- - . . - ..

7. Medlcal Reposts; Proof and Paymeat of Claim (Part

II). As s00n as practicable the injured person or somedne

on his behalf shall give to the company written proof of -
claim, under cath'if required, and shall, after each

request from the company, execute authorization to

enable the company to obtain medical reports and copies

of records. The'injured person shall submit to physical

examination by physicians selected by the company .
when and as often as the company may reasonably

require,

The company ma)'rxgay the injured person or any persoa -
or organization rendering the services and such payment
shall reduce the amount payable hereunder for such
u:i’ut_y. Payment hereunder shall not constitute an
admission of liability of any  persen or, except
hereunder, of the company.

11° g oo Lt

8. Insured’s Duties in: Event of Loss (Part 1lI). In the |
event of loss the insured shall; 1t 1. b oot Wiy

L3N .
(a) protect the automobile, whether or not the loss is !
covered by this policy, and any further loss duc to the
.insured’s failure to protect shall not be recqyerable ;
; wnder this palicy; reasonable expenses incurred in .
. alfording such pratection shall.be desmed incurred
- ptthecompany'srequeph;- ..+, .y
- {b) file with the eompan‘y. within 91 days after loss,
" his sworn proof of 10ss in such form and including
* such information as the company may reasonably !
require and shall, upon the company's 'request,
exhibit the damaged property and submit to
examination under oath,

. " . (]

9. Appraisal (Part II1). If the insured and the company
fail 10 agree as to the amount of loss, cither may, within
60 days after proof of loss is filed, demand an appraisal
of the loss. In such event the'insured and the company
shall éach select a cdmpetent appraiser, and the
appraisers shall select a competent and disinterested .
umﬁire. The appraisers shall state separately the actual -
cash value and the amount of loss and failing to agres
shall submit their differences to the umpire. An award -
in writing of any twa shall determine the amount of loss.
The insured and the company shall each pay his chosen
appraiser and shall bear-equally the other expenses of .
the appraisal and umpire.'.. * Vo & :

The company shall not be held {o have waived any of its
rights by any act relating to appraisal. * © b

10. Paymest bf Loss (Part lII). The company may pay
for the loss in money; or may repair or replace the
damaged or stolen property; or may, st any time before
the loss s paid or the property is so replaced, at its
expense ‘return any ‘stolen perty to the' named -
insured, or at its option to the address shown in the -
declarations, with payment for any resultant damage .
thereto; or may take all or such part of the property at
the a or appraised value but there shall be no:
abandonment to the company. The cor;}pany may'settle
any claim for loss cither with the insured or the owner of

theproperty. .-t : 4t .

11. No Benefit to Bailee (Part III). The insurance’
afforded by this policy shall not inure directly or
indirectly to the benefit of any carrier or other bailce for
hire liable for loss to the automobile. . .
12. Subrogation (Parts 1 and IIl). In the event of any
payment under this policy, the company shall be
subrogated to all the insured’s rights of recovery
therefor against any person or organization and the
insured shall execute and- deliver instruments: and

' I
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papers and do whatever:else is nccessary to secure such..
rim The insured shall do.nothing. after Joss-ta,
prﬁj?'d-iacsl‘!l-ca'qghgﬁ-“ .t . P 1))

‘it d

<1

Iﬁ"&ungu. ‘Notice' to any agent"or- knowledge
possessed by any agent or by any other person ‘shail not
effect a‘waiver or a change in any paet of this policy or
estop the company from asserting any, right undef the
terms of this policy; nor shall the terms of this policy. be
waived or:changed, except by endorsement issued to
form a part of this policy, signed by an executive officer
of the company. : o S
R i,

14. Limit of Lisbility — Coverage H. The company's

16,. Cancellgtion.. This. palicy may be canceled, by the:. [~ %% !
insured nsmed as named insured in the declarations by} - |
mailing- to .the company written notice stating :when ,{ | -
thercalter the cancellation shall be effective. This policyla} * -
may: be canceled .by: the company by mailing ‘to the} .
insured named as named insured in the declarations at .

the address shown in this policy written natice statin

when not less than ten days days thereafter such .
cancelation shall be effective. The mailing of notice as |
aforesaid shall be sufficient proof of. notice. The
cffective date and hour of cancelation stated in the

notice: shall become: the end of the policy period.
Delivery of such written notice either by such insured or. |

by the company shall be cquivalent to mailing. f

If such insured cancels, carned premium "shal| -be :

liability shall not exceed $25.00 for cach disablement./. -* computed in-accordance with the customary short rate -
. v ol ' . .+ n:in' table and procedure. If the company cahcels, earned'
i -+ %1 premium shall' be' computed -pro rnata. [Premium
18. Assignment. Assignment of interest under this y adjustment may be made:either at the time cancelation
shall not bind the company until its consent is endorsed  is.effected or as soon as practicable .after caacelation .
hereon; if, however, the insured named as named . becomes effective, but payment or tender of unearged )
insured in the declarations, or his spouse if a resident of - premium is not a condition of cancellation. A
the same houschold, shall die. this policy shall cover (1) - ... - . R ot
the - survivor as named insured, (2) his legal 17. Declarations,. By acceptance of this policy, the i
representative as named insured but only while acting . insured named as .named insured in the declarations '
within the scope of his duties as such, (3) any person. agrees that the statements in the declarations are his .. .
having proper temporary custody -of an .owned agreements and representations, that this palicyi.is.i |
automobile, as an insured, until the appointment and : issued in reliance upon the truth of such representations .|
3ualil'ication of such legal representative, and (4) undes - and that this policy embodies all agreements existing i I
ivision 1 of Part 1] any person who was a relative ai the " between himself and the company gr aqy of jts agepts | !
time of such death. e T 7,7 relatingtothisinsupance, " 7 s ., LT T Ll e
v " C '~:..:‘.|'l.n T LT TR R .:.-.'.i'- St e Lo
) MUTUA‘L'.GON[‘WPON'S R A S 'e .";«'..s..'.'u ,':'n!'--l ! .!
i , ‘ . ) . cadl [ART [} D [ |-...- A aete P
1. Mautuals — Membership and Voting Notice, The first . 2. No Contingent Liability. This policy is non-assessable."! .
insured pamed in the declarations is notificd that by - 3, Annual Meeting. The annual meeting of the membses . |
virtue of thig palicy he is a member of the State Farm  of “the company shal) be beld at its home office ap ,
Mutual  Automobile Insurance Company of . Bjoomington, [llinais, on the second Monday of June at
Bloomington, lllinois, and while this policy is in (orce is - ke hour of 10:00 A.M., unless the Board of Directors
ic:“::z? ‘:a ::tl: :: a;lnusueigsigns S:f '3':’":::" :;:: t:nsyhsg’: shall elect to change the time and place of such meel!ing'.
Gecodance wh e iGends decred by oe Boud O, I, 30, Bt s alberyi, due e shalbe |
Directors gn this and fike policics. i: palicy at lsast ten (10) days prio thereto. %" 1 .}
b [ [T TN P ) .. v PR P R TTLLHCI B W e . vl .
DS IR LY N T 1 . T ’ ' R LY
In Witness Whereof, tie State Farm Mutual Automobile Insurance Company has caused this policy to be signed by ¢
its Pn‘uit%cmandSecretary at Bloomington; lllinois.:” .1  n & i ;u R T TR R ER ey s
+ '." . vee Twe et 4 L T . e L T B L T R PRI ot ! il
.o I TH A K ite N < ' QR e ;
v L Cae SRR 1
SECRETARY ' " PRESIDENT | ..
12
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6460.3 V]PGINIA AUTOMOBILE INSURANCE RLAN.:
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ltumxiemoodandammatmﬂwmuofwulhuonofﬂus‘ﬁh:ybyeulmusumdortlwcomp:my.theanu:l

cakulated in accordance with xhemllauoncmdmonof
Automobile Insurance Plin,

mvldedhmlsofﬂle\fmma
e : : S

' l" e W

policy, shall be subject to a minimum of $25.00 as

e i 4 ol

IPRTOl I . I
NIRRT it

Note: ’lhfollowmga\dorse:mu apphuwlgnd:emd&wmnt nmnbetappwuon thedu:hmtums page.

wro carbeion g ali,

6882AQ PREM]UM AND COVERAGE CHANGES ENDORSEMENT

lluagmedthal.sub;ecttoalllheprovmomofﬂw hcy

mptwhqtmodlfwdtwmﬂ\qfoﬂowmgpmv;snnu

PREMIUM AN COVERAGE CHANGES ., .,
A. Pmmmdnnga e ‘

X Thenummfwthupobcyubasedonmfommnﬂw
has received from the named insured or other, -

-

H "
Ptenumnadjusmmnmhbenmdeuthemmou
changein: - . .

1. automobiles msured by the policy, including
changes in use.
** 2 driver, driver's age or driver's marital status: ¢ s
-3 mmwwm RN
rdting territory, " ah s
s ehg‘b:htyfordmomorodurptwqmncmdns.

V"n

company
aom‘rhemmedmnadamtlmnfanyofﬂus "B. ‘Coverage Changes’

information material to the development of the hcy

oy adpmﬂ\epmupkgtgmdmglyd '
company ma um
dlepoﬁcypezod.andtocooperawmmmecom:nng
in determining if this information is comrect and .
complete.andloadwsel.hecompanyofchangamdus'
information.

under this
mom pmtemon wubont additional
this

dﬂl‘ﬁ don this and the
namcd
i amo:m ditonal

s |s chan
: ggvm te the mnsaon 'is eﬂ'a.me in this
. state, pollcy contains afl of the covers 1Fe

‘I'hecompanymymvxsethecovem

’Er

-, @greements between the named insured and !

Any adjustment of the policy's premium will be rmde
. mingsheq;le,ine(fectaﬂ!\etimofd\echange.

company. Its terms may not be changed ur waived
emept byan endomemem issued by the company.

4, . P
[T YL YT TR WY BT | e by a
] §oe deedt e
[ L L AP RLLTN! | EPOT . oo e 1
el < 1 e N B
' b ode S B T 1 KT .
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Note:  The (ollowing endorsement applies when the endorsemnent pumber is shown on the declaratians page,: . 11 ...

6191C DISTRICT OF COLUMBIA EMPLOYEES USING
MO B GOV L QY ErS RN

.
1

It is agreed that the poh:y does not apply under the Liability Covcraga to the followmg msumds:

I. The District of Columbia or any of its Agencies. -

2. . Any person, including the named insured, with respect to injury or resulting from the:
opum:}n h:f an aulomobde by su‘,i\f ge’.t?‘on as an em rof habth ;o&;;yh wﬁe Pm)tl;n L;he
scope affice ar employment, person is re rom use yisions of Pub W
86-654(D|stnct of Co umbla Employee Non-Lnabthty Act). asanmdet;.y P

l 4 .. eV, e A

Note: The followmg em!owement apphm when lhe endorsemt number is shown on the declamtxons page.

AR YIS N ¢ e [ R

. 6256W. ! SOUND RECEWII‘{G AND TRANSWIT[NG EQUIPMWI‘ EXCLUDED

lmagmndtlmw?hyamlDmmgehuntmp{l‘ordedbyﬂnpohyumbpct»ﬂnfbﬂowmgaddumdm 't
This insurance does not apply to loss of, or damage to any sound receiving or sound receiving and (transmitting
eqmp:mntdugnedfotmeasnumsbqndwhowo-waymowem telephone, or scanning mouitor receiver,

any accessories mﬂmtenmmhspanmmﬂymﬂedmdwmmgofdwd&ﬁormbofﬂw
m&kmmnllymedby&nmomrvdmbmnufmngorﬂnqsﬁlhumofamdm" Lo

Note: MQdomwntuplanuan endormt vidin mlareovemge. ltapphﬁwhend\eendommnumba
! usl\ownonmedwhmﬂmny pro 8 cotemeny w b ia e

REE e et 1Y e s
6273H.5 SUPPLEMENT ARY UN[NSURED MOT ORISTS INSURANCE : '{‘
l(Bo(?jly lnjury Broperty Damageiv Un)l!u 'Underinsured Motorists) " *

ERTRY) e v 4‘"

lusagmdthat,wnhmpthosmhmumas:sa(fordedbythepclsyfordmnagabocauseofboddym]uryaml
propenydamagecamdbymdcmandamgom of the ownership, maintenance or use of an uninsured motor vehicle,
sulnlivision (a) of the definition of “uninsured motor vehicle™ is amended to include “underinsured” motor vehicle, subject
to the following provisions:

1. If timits of Liability for such insurance are stated in the schedule of this endorsement or in the declarations, and subject
to 2. below:
(a) the sphit limits so stated as applicable to bodily injury for “each petson™/“each accident” and property damage for
“each accident” shall apply in lieu of any limits therefor stated elsewhere in the policy, and subject to ail the terms of the
policy having reference thereto, shail be the total limit of the company's liability for all damages because of bodily injury
and property damage as the result of any one accident arising out of the ownership, maintenance or use of uninsured
motor vehicles; or
(b) the single limit so stated as applicable to budily injury and property damage for “each accident” shall apply in lieu
of any limit therefor stated elsewhere in the policy, and subject to all the terms of the policy having reference thereto,
shail be the totl limit of the company's linbility for all damages as the result of any one accident arising out of the
ownership, maintenance or wse of uninsured motor vehicles; provided such limit of lability shail first provide the
separate limits required by the Virginia Motor Vehicle Safety Responsibility Act as stated in the schedule of this
endorsement or in the declarations.

2. When used in reference to this insurance (including this and other endursements tocisne ¢ it ot the policy):

4.
8466F
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. Ampotor vehicle is mdennsured when.andtothcextmttlm.tlwtomlaxmuntofboddym am‘lpropertychmage
coverage applicable to the operation or use ofthe motor vehicle and amhbbfmpamnt}’ugrmmtym
damage, including all bonds or deposits of or securities made pursuant to Article 6 of Chapter § of tle

' %ldﬂtCodeofVirgmm(Secuon%l%htseq).s: leﬁﬂmthetomlamoumofum\sumdmomnstcoypmge
'aﬂ‘oxdedanypersonmjuredasareswomxeopcmnonormeqfduvehnle. :

“Avadable for paymem" means the amount of liability insurance coverage applicable to the claim ot' the mjured perwn
. for podily injury or property damage reduced by the payment of ‘any other clims arising out of the sume occurreixe.

*+ If an injured person is entitked to underinsured motorist coverage under more than ane policy, the following order of
pnomyfof applm and any amovint uvmlable for payment shall be credited against such policies in the following
order of prority::

L.* The policy covering a motor vehicle ocupied by the injured person at the time of the wwident; el

2 The policy covering a motor vehicle not involved in the accident under which the injured person is a named insured;

3. The policy covering a motor vehicle not mvolved in the mdcnt mﬂer which the m;uxed petson is aninsured’ otller
: than a named insured. e e
Where there is more than one insurer providing coverage undcr one of lhe payment pnonm set forth, ;hc:r linhulity
shall be proportioned as to their respective underinsured motqrist coverages.
1 The company shall nat be obligated to make any payment bemuse of bodily injury or property damage to which this
insurance applies and which anises out of the ownership, maintenance or use of an undennsured motor vehicle until
*“after the limits of liability under all bodily injury and propenz damage liability bonds or insurance policies respectively

licable at the time of the accident to dumages because hodxly mjury or because of pmpeﬂy damape lnve been
usted by puyment of judgnents or settlements. o tbedn

4. . Exclusion (a) in the Uninsured Motorists: Insurance endorsemnent dogs not apply lo lhc undetmstnd motorists
coverage afforded by this endorsement. - .

5., The second mrdl,mph of the Other Insurance Condition in the UM Motonsts Ilmranoe endomumt dos not
apply to the underinsured motorists coverage afforded by this endorsement.

o SCIII-‘.DUI.E umrrol-‘uABum C oy

i imit  Bodily Injury and Property Damage $ see amount in declarations each accident, mvukaisu.h fimit shall
?!Muube:&xh ﬁ& perty ge $ see amount in declirations P

ly Injury each pexson. SSO (ll) u-. acmdcnl. Property Damage $10.000 exch accident.,

R
e

K
R . ':~ t!'

[ B
Notc: This endorsement replaces any snmul.u- covera or aﬂo:sFment t applm wikn the
audommnnmnbemshownon t.hedeclamnomgepage pnn‘ad - 'Pﬂ pohcx ' i

.o . ,r,"ll

et 6520.7 UNINSURI-.D MOT! ORISTb lNSURANCE
S (Virgmia) P

' o d '

lnmdemﬁonordnpaymntofpmumnmlsulaeutoauoﬁhe pmmomofﬂusaﬂomwuardwﬂwawlmbk

provisions of the policy, the company ugrees with the named insured as follows:

L. COVERAGE U -~ UNINSURFED MOTORISTS '
Dmngal’orﬂodiylrmuﬂﬁopmyl)mmge) wy

Thccompany will pay in wconlam with Section 38.2-206
of the Code ofVugmlaandall Acts smendatory thereof or
supplementary thereto, all sums which the jnsured or his
legal representative shall be'legally entitled to recover as
damuges from the owner or operator of un uninsured motor
vehicle because of bodily injury sustained by the insured or
property damage, caused by accident and arising out of the

. v‘.
omtshlp.nunmmumoruseofswh umnsumd motor

m I ."."n.c O Wt
PR (S .-’.n: ,

B l.‘ :

Wsu:summcdoesmtapplyv

3

(a) t baodily i m)ury 91' pmperty d.umge with respect to
which the insured or his legal representative shall, without
written consent of the company, make any settlemnent with

1S.

8466F
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prmganmponwho.myboleaﬂyhabh

“lu!.;ll EILENFIRE 'u, in. *'
) o' the first two hiundred dollar$ of the !alumountol’
(broperly mlhemmofanyonéomdem.
exclusion doanot D :fdieownero:operatotofthe

mmu causin, damage can
mM'n TS L s P
(c)soastomureduacdyowﬂmﬂytothebemﬂofany
insurer of property. "
ll.PERSONSINSURﬂ)

achofucfonomnguapméﬁedmmmmmmw'

the Pt et orth pelov:
(a) the named insured and, while mdenlsoftlwm
. hqusehold, the spouse and relatives of either;

(b)anyotherpumwluleoucupymgmmedmwr
-velnd::and

.u(,,...

(c) any wuh 1 1o ¢ heis enutled la
recaver m_;ury to which this insurance .
apphaamnuwdbyanumadmder(a)or(b)above.

The insurance

}ns;;ed. except with mpact to the limits of the company's
iability

IL LIMITS OF LIABILITY

Regardless of the number of (1) persons or organizations
who are insureds under this insurance, (2) persons or
organizations who sustain bodily injury or property dumage,
(3) chrims made or suits brought on account of bodily injury
or property damage, or (4) motor vehicles to which this
insuranoe applics,

(@) If the schedule or declarations indicate split finits of
liability, the limit of ability for bodily injury stated as
apphuble to “each person” is the limit of the
company’s liability for all damages because of budily
injury sustained by one person as the result of any one
accident and, subject to the above provision respecting

“each person”, the limit of liability for bodily injury -

stated as applicable to “euch acvident”, is the total limit
of the company's lishility for all dumuges because of
bodily injury sustained by two or more persons as the
result of any one accident. The limit of lability for
property damage stated as .:pphcable to each accident
is the total limit of the compuny's hability for all
damages because of property damage to all property of
one or more insureds as the result of any one acvident.

(b) If the schedule or declurations indicate a single limit A

of liability, the limit of Lability stated as applicable to
“each accident” is the total limit of the company's
liability for all damages as the result of any one accident;
pmwid such fimit of liability shall first provide the
separate bmits required by the Virginia Motor Vehicle

applies separately with respect to each

< Safety Responsibility ‘Act:as uated in the schedule or
1. declgrations. . ¢ ot t sl .

(c)lfchnnusﬁudeupderﬁnsnma:)dclaunu

made anypasonora tion wha is an

er the bodily tyorpmnerty
dmmgehahhtycovemgeof because of bodily
injury or property magesus man‘mnieutby

\ ,ap:xsonwhowanmsnredm\derummsumme,an'y‘
payment made under this insurance to or for.any suc
person shall be applied in reduction of any. amount
, Which he may be entitled to recover from any person

) ororganmuonwhouanmsumdundad‘ebpddy

wi in;uryorpwpenydhmagehabdityeoveragw.

(d) Any amount payable under lhls mmmm baame

of injury or an

ani:ybyja person who' is anmww

hlsm'ameshallbemdmedbyanm bemuseof
1-"‘swhbodtlyu13uryorptopeﬂydmmga ‘or on behalf

the owner of operator of an unjasured n motor Vehicle.
(e) Any amount xecoverable as Mnmgdbuuw of
bodily injury or property damage sustained in: an
acctdemmi:y Emnwhousanmsuredundenh:s
reduced by all sums paid because of
smhbuhlymjuryorpmpmydanmgebypronbehdf
. of any person or organization jointy or severally linble
together with the owner or operator of an uninsured
motor vehicle for such bodily injury or ‘pxropeny damape
including all suins paid under the bodily ;n)ury or
property damage coverage of the pulicy. :

IV. POLICY PERIOD: TERRITORY ST
Th:s insurance & only to accidents which occur dunng
the policy perind and within the United States of America,
its territories or possessions, or Canada.

V. DEFINITIONS

When used in reference to this insurunce. (including
endorsements forming a part of the policy): .
injury — means bodily injury, sickness or disease,

including death, sustained by a person who is an insured
m\der(a)or(b)ofthel’etsomh\suredpmmom

hit-and-jun vehicle — means a motor vehicle which causes
anaoudmtmﬂungmbod:umjuqtoanumuenior

el ' pm
“a) there umnot be asxn.umd the ulcnuly of euhm' lhe
operater or the owner of such motor vehicle; and

" (b) the insured or soncone on his behalf shall have
reported the accident promptly to either tw wmpnny.
or a law-enfurcement oflicer. , e

insured motor vehicle — means a motor vehn.lu. registered in
Virginia with respect to which the bodily injury and property
damage liahility coverage of the pulicy applies but stull not

16
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N /. [

incjudg.» vehicle while being used without the permission of :
“Wb.‘ -+ Boaasad U bedat o e et e,

+  (a) a farm type tractor or other equipment designed for
L muEun Uy qff- publie roads, whﬁe not upon public

.. (b1 & vehicle opprated on ails or Eruwlker-treads, of

(c) a vehicle while located for use as a residence or

F'W“ﬂi T A A i e e
numed insured ' = ‘means” the person named’ in- the
declarations of this policy and includes the spouse if a
resident of the same hayschokd; S L
occupying ~ means jn OF upon or entering into of alightig’:
from; Aty .. Coe e HEN :':." R
property damage = means injury 10 or destruction of (1) ap |
wisured matqy vehi ownetibytlunmnedmsumdo;:g_'
spouse, if a resident of the same household and the copfents
of such motor vehicle, and (2) any other property (except a
motor vehicle) owned by an insured and located 1n Virginia;

relative +~ means a person related to the named insured by
Rl:od.naniageoradopﬁonwhoisaxddaﬂofﬂnm

uninsured motor vehicle — means:

. (a) a motor vehicle with respect to the ownership,
" maintenance or use of which there is, in at least the
amounts specified in the Virginia Motor Vehicle Safety
Responsitality Act, neither (i) cash or securities on file
with the Virginia Commissioner of Motor Vehicles nor
(ii) a bodily mjurir and mpcrzdalmge liability bond
or insurance policy, applicable at the time of the
accident with respect to any person or organization
legally responsible for the use of such vehicle, or with
respect to which there is such a bond or insurance policy

applicable at the time of the accident but the company-

wnting the same is or becomes insolvent or denies
coverage 1 S e
(b) a hit-and-run vehicle as defined.

VL CONDJTIONS .

A Proyisions. - None of the Insuring Agreetnc;:ts,
Exclusions, Conditions or other provisions of the policy shall
apply to the insurance afforded by this endorsement except
ll!,‘:ss ondil.igns “Notice”, “lnsmcmed‘s Duties in the Event of
", ' " “Subrogation”, “Changes”, “Assignment”,
“Cancellation” and *Declarations”.
B. Premium. If during the policy period the number of
insured motor vehicles owned by the named insunxd or
spouse and registered in Virginia chinges, the named
insured shall notity the company during the policy period
ol any clunge amd the premium shall be adjusted in

LS PR |

. campaoy; if ess,

. statement under oath

accordance.with the manuals invuse by the company, If the

. eamed| premium . thus computed excepls. the.iadvance.

premium paid, e named insyred shall pay the excess to the .
the company shall retum, to.the named

insurrgl the uneamerd portian paid by such insuned,,, ) o, .. .

C. Propf of Quim; Medical Rgpostss Proof of Loss. As soon
5 Fraiiie, (e isqured of O person raking chum

al| give to the company written proof of cliim, .umfn; cath ;
if required, including full particulars of thi¢ nagure apd extent
of the injuries, treatment, and other detdils entcring into the
determination of the"amount payable hereunder.’ Proof of '
claim shail be made’ upon 'forms furnished 'by the company '
unless the company shall have failed-to furnish'such forms*
within 15 days after rocejving natics of claim, . , .« 1,
The injured person shall'submit to physical examinations by'
physic“anﬂ selected ‘company when and as the-
company may teasanably require and he, or i the event of
his incapagity, his legul representative, or in the event of his
death his ‘legal representative or the persons’or ‘persony
entitled to sue thepefor, shall upon each request from the
company execute’ authorization to enable'the’ cdnipany 'to
ulz‘apmedml reports and copies of records.

_The insured or other person making chim for dumage to

property ‘shall file proof of loss with the company within
sixty days after the occurrence of loss, unless such time ig -
extended in writing by the company, in the fonn of a sworn
statement setting forth the interest of the insured and of all
others in the property affected, any encumbrances thereon,

- the actual cash value thereof at tme ‘of loss, the amount, !

place, time and cuuse.of such loss, and the description and .
amounts of ull ‘other insurance covennf such property.
Upon the company’s request, the i .exhibit the
d;mgedpropenymuwcotnpany. .
With respect to claims alleged to have ari
ownership, maintcnance of use of a hit-und-run

t of the
icle if the

“ insured has not obtained & judgment against John Doe, the

liability of the uninsured motorist may be established, as
between the insured .and theicompuny, by filing with the
company within a reasonable time aller the accident a
) that the insured or his legal
upmmﬁvelflsamugormmofabﬁonhﬁangomd
accident. for damages against 8 person or persons
sfwfhgsgilmﬁtyismmmhmble, sm_(_inge forth the facts in
mmemf: and shall ‘present clear and convincing
< fhaf thers was 2 hit-and-qun vebicle involyed in the

D. Natice of Legal Actioa. If, before the company makes

- payment- of loss hereunder, the insured or his lep

sentative. shull institute any-legal action for bodily
imjury or property damage against any person or
organization legally responsible for the use of a mutor
vehicle involvad in the accident, a copy of the summons amd
complaint or other process w-ved i connection with such
legal action shall be forwarded immwadiately to the company
by the insured or his kegal representative.

17
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. E. ‘Other fnsurance. With respect to bodily injurytoan
insured while ‘occupying a motor vehicle not owned by the
named insured,” this insurance shall apply ‘only as excess.
insurance over any other similar insurance available to such
insured and applicable to such vehicle us primary insurance, -

. Ex as provided in the -foregoing paragraph, if-the’
insured hus other similir bodily injury insurance available to *
him and applicable to the accident, the company shall not
be liable for a greater proportion of any loss to which this
coverage applies than the limit of liability hereunder bears *
to the sum of the applicuble limits of liability of nns
insurance anq such uther insurance. .

With respect to property dansage, this insurance shall apply
only as excess insurince over any other valid and collectible
inswance of any kind applicable to such property damage. . |

sl _M-

3“Y udgmcm. for duniages awarded for personal injuries /.
accident.

1 aewes gyt

resulting from such

F. Payment of Loss.by the Company. Any amount due
hereunder is payable " d
@)totheinsured,or
(b) if the insured be a minor fo his parent ur guurdiun.

i

«.l il the msured hc dwan.ed to lns sumvmg spouse,
utherwisg .. : e ‘

4 4y

(d) o a pemon authomnd by law to receive such '

_ payment ormapusonleaanvﬁlﬂtbdwmwﬂhﬁ.a

which the payment Heh
pro\nded. lheoompany may at mopuon any amount ! :
dwhcw.tmdetmawo wllhdlvtqonzm)bemf e

G. This endorsement teplaca any other provisions of the: °

With respect to an accident wherein an employee of a | policy, inchuling any endorsement forming a part thereof,

self-insured employer receives a worker's compensation affording’ similar insurance with respect o any dama;a
award for injuries resulting from an accident Mth‘man arising gut of the ownership, maintenance or ‘use ol an’
uninsured motor vehicle, such award shall be set off against ummun:d molorvehlcle oragut-and -rur) vehicle. LT
SCIEDULE SEAMLE EC R
’ umIT pF LIABILITY Folda
N o v b ':-5\2“:
st PRSI
Lmuuorpmtysuwamwmuum . e
ﬁ |l l‘-u " 1-‘m e -t o v o . " . onediim
I.nmnfuahhtystamlmda.hmuonspmwdalmhhlmlsmﬂﬁmbc" R B L
wym N '- ] 5«;« $25.000 each mﬂ t T ) l- ' i : . ..'/ A. o I. “ "..‘."‘
N4 W S §50,000 each accident LA e
l’mpulyDammt ;m«nmm; X : e .
¥ D 1 L B . . . .“‘_b . ‘I ‘. ‘.. i :7_'4:_‘ -A- .
! coal xh bood 4 L, TN i
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. “The United States of America or any of fs b s
2. Any person, including the named insured, tobov.hlym;uryorpromnydnnugemlﬂnngfromtlw‘
o opemuonofanammnobilebyanhpem:sp:nmpb ' of the United States Government while. within
: mm«.)ﬂ‘moremploymm‘ pmvnomofSecnonz6790thle28 United States Code (Federal
Tort Act), as amended, require the Attorney General of the United States to deferd such person in any civil
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Note: lfboﬂ\cowmgaDamumpmvubdmdeerlllmm&SWapplubmnf coveruge D is
provided, endorsement 6259Y applies. onY

6259V PHYSICAL Dlém‘?{l;E ENDORSEMENT
It is agreed that

1. With respect to such covern nsmaﬂ‘ouddumkﬂheComprehemvemmgc. ** shall be deducted from the amount
of each loss as to each amo:%eobde

2 Wimuupeuwuhmvmgeoumﬂmnummwdmmyaphlabove, s¢% shall be deducted from the amount
*  of each loss as to each automobile.

3. The following exclusicns are addex:
This policy does not apply under Part 111

) tolosnotheautomobdewhﬂebemgopemtedmanyptamngadororganmdmngorspeedcanlstorm
practice or preparation for any such contest;

(2) to any loss to the automobile arising out of or during the use of such automabile for the transportation of uny
exploave substance, flammuble li u«i or similarly hazardous matenals. except such transportation as is incidental

household or farm acuvms of the named i
¢ See amount with coverage D in declarations.
#¢¢ See amount with coverage G in declarations.

6259Y PHYSICAL DAMAGE ENDORSEMENT
Part LI
It is agreed that .
. With respect to such coverage as is afforded under the Comprehensive coverage, *® shall be deducted from the amount
of each loss as to each automobile.

2. The following exclusions are added:
This policy does not apply under Part 111

(1) to loss to the automobile while being operated in any pmmnged or orgarizx] racing or speed coatext or in
practice or preparation for any such contest:

(2) to any loss to the automobile arising out of or during the use of such automohle for the transportation of
explosive substance,

flammable liquid, or simi hazardous materials, except such transpostation as is un:lexml
to ordinary houschokd or furm acavma of them lmumd.

¢ See amount with coverage D in declarations.

Note: When Coverage R is shown in the declurations, this endorsement replaces any similar coverage in the policy.

6230.2L LOSS OF USE
COVERAGER

The to reimburse the named insured for 2. The totl insurance shall not

mmwwmspmanon' expense incuwrred not exceedﬂnmacnmlmcashvalueofanhvdmleatthc
em:edmaSlOpu'dayortmalmgnwmdmnm.dmto time of loss.
the loss of use of an insured motor vehicle because of 3. As used herein insured motor vehicle means the
damage caused by accident to such vehicle. vehicle described in the declarations and for which

a specific premium for this coverage is charged.

1. This endorsement does not apply in the event of a conditi
thefR of such vehicle for which transportation apd m‘:f?mm t&ysuch exclusions, e

S , 1 as a:mhmbh to the
expense reimbursement coverage is provided under  Comprehensive, Fire, Windstorm, Etc,, andfor
the policy. Collision coverages which are not inconsistent herewith.

19
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STATE rARM

State Farm Mutua: Automobile Insurance Conipany S
JUIy 24, 1989 INSURANCE

State Farm Claims Office
111 Candlewaod Court
P. O. Box 2089
b Lynchburg, Virginia 24501
r Phone: 804/237-6900

Miss Anna L. Phelps
c/o Marjorie Phelps
Rt. 2, Box 170
Goode, Va. 24556

Re: Insured - Anna L. Phelps
Policy # - A370 661-46-01
Cl. # - 46-7001-461
Date of Loss - 6-10-89

Dear Miss Phelps:

Company's decision that the vehicle you were driving does not
qualify as a non-owned, temporary substitute or newly acquired
automobile under your policy, and therefore, we will not be able to
extend coverage to you for this loss.

After a thorough review of the above captioned accident, it is 1he

Very truly yours,

70, William Dinwiddie
CLAIM SUPERINTENDENT
TIDEWATER VIRGINIA DIVISION
JWD: jen
cc: Anna Featherston - 78 Hunting Lane, Goode, Va. 24556

¢c: Jdenny Trevey - 111 Collington Dr., Lynchburg, Va. 24502
cc: Anna Phelps - 8319 Brookvale Ct., Springfield, Va. 22153

<3
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EDMUNDS & WILLIAMS
A PROFESSIONAL CORPORATION

SUITE 400
800 MAIN STREET
P. 0. BOX 958

LYNCHBURG, VIRGINIA 24505

B. C. BALDWIN, JR. J. EASLEY EDNUNDS, JR.

ROBERT D. RICHARDS (1914-1977)

1E NE ( 804 ) 848 - 9000
PAUL H. COFFEY, JR. TELEPHONE ( SAMUEL H. WILLIANS
KENNETH S. WHITE TELECOPIER(804) 848-0337 {1914-1970)

ROBERT C. WOOD, IIT

HENRY M. SACKETT, OT

RAYNER V. SNEAD, JR.

BERNARD C. BALDWIN, IIx

WM. TRACEY SHAW

R. EDWIN BURNETTE. JR. October 31, 1989
BEVIN R.ALEXANDER,JR.

PATRICIA R.BLACK

WILLIAN E.PHILLIPS
ELEANOR A. PUTNAM DUNN

Mrs. Carol Black

Clerk

Circuit Court, Bedford County
Bedford, VA 24523

Re: Anna L. Phelps v. State Farm Mutual Automobile
Insurance Company

Dear Mrs. Blacks:
I represent the defendant, State Farm Mutual Automobile
Insurance Company, in the captioned action and enclose for filing

on its behalf its answer to plaintiff’s motion for declaratory
judgment.

Very truly yours,

EDMUNDS & WILLIAMS, P.C.

By e ! W
Henry M. /Sackett, III
HMSIII: jetc
Enclosure
cc: R. Louis Harrison, Jr., Esquire Q o

peid

\ {l\%«
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD.

¢ de de ke

ANNA L. PHELPS,

Plaintiff,
Vo
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.

ANSWER OF THE DEFENDANT,
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

The defendant, State Farm Mutual Automobile Insurance
Company, by counsel, for its answer to the plaintiff’s motion for
declaratory judgment, says:

1. It admits the allegations of paragraphs 1 and 2 of
plaintiff’s motion for declaratory judgment.

2. It admits that the plaintiff was insured under a
pclicy of automecbile insurance issuwed by State Farm Mutual
Automobile Insurance Company as alleged in paragraph 3 of
plaintiff’s motion for declaratory judgment. It denies that the
policy number of said policy was as stated in the motion for
declaratory judgment. The correct policy number was A 370-661-46-
01. It will require strict proof of the terms and conditions of

the policy in question. FILED IN THE CLERK'S OFFICE

the By ot S MAY 1829
TESTE:

<5 { Clerk

@Mﬂ&b&r D.C.




3. It admits the allegations of paragraphs 4, 5, 6, 7,
8, 9 and 10 of plaintiff’s motion for declaratory judgment.

4. It admits that its policy provides coverage for
liability arising out of the use of a "non-owned automobile" as
that term is defined in its policy and under the terms and
conditions set forth in its policy.

5. It admits the allegations of paragraph 12 of
plaintiff’s motion for declaratory judgment.

6. It denies the allegations of paragraph 13 of
plaintiff’s motion for declaratory judgment.

7. It admits the allegations of paragraph 14 of
plaintiff’s motion for declaratory judgment.

8. It admits the allegations of paragraph 15 of
plaintiff’s motion for declaratory judgment.

9. It denies the allegations of paragraph 16 of
plaintiff’s motion for declaratory judgment and affirmatively
alleges that the plaintiff, Anna L. Phelps, and Mary C. Phelps were
"residents of the same household" as that term is used in State
Farm’s policy.

10. It denies the allegations of paragraph 17 of
plaintiff’s motion for declaratory judgment.

11. Plaintiff’s motion for declaratory judgmept fails
to allege that there is any justiciable controversy and State Farm
Mutual Automobile Insurance Company denies that there is any

justiciable controversy in this case.

A
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12. It denies that the automobile being driven by Anna
L. Phelps on June 10, 1989, was covered under the policy issued by
State Farm to Anna L. Phelps and further denies that Anna L. Phelps
is entitled to any coverage under State Farm’s policy for claims
arising out of the accident of June 10, 1989.

'13. It denies each and every allegation of plaintiff’s
motion for declaratory judgment except for those specifically

admitted herein.

WHEREFORE, State Farm Mutual Automobile Insurance Company .

respectfully prays that this Court declare that:

(1) The automobile being driven by Anna L. Phelps on
June 10, 1989, was not covered under any policy of automobile
insurance issued by State Farm Mutual Automobile Insurance Company;

(2) That Anna L. Phelps is not covered under policy of
automobile insurance issued by State Farm Mutual Automobile
Insurance Company for claims arising out of the accident of June
10, 1989; and

(3) That it be granted such other and further relief as
to the Court seems appropriate.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY

t )
By ,Lx@\,ww /h . «me(

Of Counsel

Henry M. Sackett, III
Edmunds & Williams, P. C.
Suite 400, 800 Main Street
P. O. Box 958

Lynchburg, VA 24505

<7
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I hereby certify that a copy of the foregoing Answer was
mailed to R. Louis Harrison, Esquire, Attorney at Law, P. O. Box
1008, Bedford, VA 24523, counsel for the plaintiff, on this the
31lst day of October, 1989.

m A drsa

Attorney for‘the defendant,
State Farm Mutual Automobile
Insurance Company

=8



VIRGINIA:

IN THE CIRCUIT COURT OF BEDFORD COUNTY

ANNA L. PHELPS,
Plaintiff,

v. )( MOTION FOR SUMMARY JUDGMENT

. STATE FARM MUTUAL INSURANCE COMPANY,

Defendant.

Comes now your plaintiff, Anna L. Phelps, by counsel, and
moves for summary judgment against the defendant on the grounds
that the terms of the policy, the undisputed depositions of the
parties, State Farm's answers to the motion for judgment and
stipulations filed herein, there is no issue of material fact in
dispute which would disqualify Anna L. Phelps from collision
coverage for her accident on June 10, 1989.

Respectfully submitted,
ANNA L. PHELPS

By: j7c7 1:~. ;\“"__‘::_‘

Of Counsel

R. Louis Harrison, Jr., p.q.
RADFORD & WANDREI

P. O. Box 1008

Bedford, Virginia 24523

Certificate

I do hereby certify that a true and exact copy of the

foregoing motion for summary judgment was hereby mailed to Henry

1
RADFORD & WANDREI FILED IN THE CLERK'S OFFICE
ATTORNEYS AT LAW Th;gf);,‘;‘; of ok 10

BEDFORD, VIRGINIA

TESTE:
24523 TESTE:
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)

M. Sackett, III, Esquire, counsel for the defendant, at Edmunds &

williams, P.C., P. O. Box 958, Lynchburg, Virginia 24505, this

the W day éﬂm;mnd 1990.7f -

R. Louis Harrison, Jr.

RADFORD & WANDREI
ATTORNEYS AT LAW
BEDFORD, VIRGINIA

24323



EpMUNDs & WiLLIAMS
A PROFESSIONAL CORPORATION
SUITE 400

800 MAIN STREET
P. 0. BOX 938

gb% = ,;‘“,’,““' JR. LYNCHBURG. VIRGINIA 24505 & EASLEY EDMUNDS, JR.
T D. RIC.
L T PCHARDS TELEPHONE ( 804 ) 8465000 (1914-1577)
9 . SANMUEL H. WILLIANMS
KENNETH S.WHITE TELECOPIER(804) 848-0337 . {1914-1970)

ROBERT C. WOOD, IIT
HENRY M. SACKETT. IIT
RAYNER V. SNEAD. JR.
BERNARD C. BALDWIN, IIT
WM. TRACEY SHAW

R. EDWIN BURNETTE,JR.
BEVIN R.ALEXANDER,JR. March 9 ’ 1990

PATRICIA R.BLACK

WILLIAM E, PHILLIPS
ELEANOR A. PUTNAM DUNN

Carol W. Black, Clerk
Bedford County Circuit Court
Main Street

Bedford, Virginia 24523

Re: Anna L. Phelps v. State Farm Mutual Automobile
Insurance Company

Dear Mrs. Black:

I enclose for filing with the papers in the captioned
case, the following:

1. Properly endorsed Stipulation to which is attached
a copy of a State Farm Mutual Automobile Insurance Company policy;
and

2. Motion for Summary Judgment on behalf of State Farm
Mutual Automobile Insurance Company.

Very truly yours,
EDMUNDS & WILLIAMS, P.C.

By L&v“ﬁq . ) dézﬁEE#

Henry M. Sackett, III

HMSIII: jetc

Enclosures
cc R. Louis Harrison, Jr., Esquire FILED IN THE CLERK'S OFFICE
Attorney at Law The l&“"gy of Y0 1 999

P. O. Box 1008

Bedford, VA 24523 TESTE:

Clerk

WT_D.&
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RADFORD & WANDREI 1
ATTORNEYS AT LAW
BEDFORD, VIRGINIA

VIRGINIA:

IN THE CIRCUIT COURT OF BEDFORD COUNTY

ANNA L. PHELPS,

Plaintiff,
v. Y STIPULATIONS
STATE FARM MUTUAL INSURANCE COMPANY,

Defendant.

Comes now the parties, by counsel, and files the following
stipulations:

(1) That those depositions dated the 22nd day of January,
1990, of Mary Catherine Phelps and Anna L. ?helps may be used as
evidence in a motion for summary judgment proceeding.

(2) That the automobile policy attached hereto as Exhibit
"A" is a true and accurate copy of the policy of coverage which
State Farm had on Anna L. Phelps at the time of the accident.

We agree to these stipulations. '

— (SEAL)
R. LOUIS HARRISON, JR.

1 M. -XKAB?'J[:_( SEAL)

HENRY M] SACKETT, III

FILED IN THE CLERK'S QFFINE

hel25a, of X Mach_ 1990

TESTE:

24523

Clerk

a@uuﬁCM&@uﬁ__o.c.
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COMBINATION FORM

State Farm Mutual Automobile Insurance Company
HOME OFFICE/BLOCMINGTON, ILLINOIS

The address of the Regional Office issuing this policy is shown at the bottom of the Declarations Page.

Policy Form 9346F .8

|

33
Rhibit A . | ' 33



DECLARATIONS

POLICY PERIOD: The policy period shall be as shown
in the Declarations under “Policy Period” and for such
succeeding periods of twelve months each thereafter as
the required renewal premium is paid by the insured on
or before the expiration of the current policy period. The
policy period shall begin and end at 12:01 AM,,
standard time at the address of the named insured as
stated herein. The premium shown is for the palicy
period indicated in the Declarations.

COVERAGES, LIMITS OF LIABILITY,
PREMIUMS: The insurance afforded is only with
respect to such of the coverages as are indicated in the
Declarations by specific premium charge or charges.
The limit of the company’s liability against each such
coverage shall be as stated herein, subject to all terms of
the palicy having reference thereto.

GARAGED: The owned automcbile will be principally
garaged in the declared town and state, unless otherwise
stated in the exceptions.

-

LOSS PAYEE: Any loss under Part III is payable as
interest may appear to the named insured and the Loss
Payee, if any, shown in the Declarations and this
insurance as to such additional interest shall not be
invalidated by any act or negligence of the mortgagor or
owner, nor any change in the title or ownership, nor by
any errar, or inadvertence in the description of the
automobile until after notice of termination of the policy
shall be given to the mortgage owner, conditional
vendor, mortgagee or assignee stating when not less
than 10 days thereafter such termination shall be
effective; provided, the lien-holder shall notify the
company within 10 days of any change of interest or
ownership which shall come to the knowledge of said
lien-holder and failure to do so will render this policy
null and void.

2
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- ‘STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

RN

BLOOMIN(;TON. ILLINQIS .
* A Mutusl Insurance Conpany Hemn Called The Company

Agrees wuh the insyred, named in the declarauons made a part hcreof in consideration of the payment of the
premium and in relnance upon the statements in the declarations and subject to all of the terms of this policy:

COVERAGE A — Bodily Injury Liability;

COVERAGE B — Property Damage Liability. To pay
on behalf of the insured all sums which the insured shall .
become legally obligated to pay as damages because of:

A. bodily injury, suckn&ss or disease, mcludmg death
resulting therefrom,™ hereinafter ” called “bodily
injury™, sustamed by gny person;. )

B. uuury ta or destruction of property, including loss

of use thereof, hcrem(ter called “'property
damagc -

J out of the ownership, mamtenancc or use of the
own automobile or any non-owned automobile, and
the company shall deféend any suit alleging such bedily
injury or Yroperty damage and seeking damages whic|
are payable under the terms of this policy, evea if any of
the allegations of thn suit gre groundless, false or
fraudulent; but .the caompany may make such
investigation agd settlement of any clanm or suit as jt
deems expedient. . ;...

Supplementary Pa
applwable limits of habllny

(a)allex tE:mu:s incurred by the company, all costs taxed
against the insured in any such suit and all interest on
the entire amount.of any judgment therein which
accrues after entry of the judgment and before the
company has gmd or tendered or deposited in court that
part of the j judgment which does not exceed the hmxt of
the company'’s Liability thereon; :

(b) premiums on appeal bonds required in any such suit,
premiums op bonds tq release attachments for an
amount not ip excess of the a plicable limit of liability
of this hcy, and the cost of bail bonds yequired of the
because of accident or traffic law violation
aﬂsmg out ‘of the use of an automobile insured
hereunder, not to exceed $100 per bail bond, but without
any obligation to apply for or furnish any such bonds;

(c) expenses incurred by the insured for such immediate
medical and surgical relief to others as shall be
imperative at the time of an accident involving an
automobile insured hereunder and not due to war; .

To pay. in addition to the -

Poete PR

PARTI— LIABILITY

(d) all reasonable expenses, other than loss of earnings,
incurred by the insured at the company’s request. :

}’ersons Insured. The following are insureds under Part

(a) wnh respect to the owned automobile,

) (l) the named msured and any resident of the same
hausghold,
(2) any.other person usmg such automabile with the
permission of the named insured, proyided his actual
operation or (1(‘ he is not operating) his other actual
usfi thereof is within the scope of such permission,
an

] (3) any other person or organization but only with
ct to his or its liability because of acts or
ouussxons of an insured under (a)(1) or (2) above;
(b) with respect to a non-owned automobile,
(1) the named insured, i

(2) any relative, but only with respect to a private
passenger automobile or trailer,

provided his actual operation or (if he is not
operating) the other actual use thereof is wuh the
permission, or reasonably belicved to be with the

permission, of the owner and is within the scope of *

such permission, an
(3) any other person or organization not owning or
hiring the automobile, but only with respect to his or
its liability because of acts or omissions of an msured
under (b)(1) or (2) above.
The insurance afforded under Part I applies separately
to each insured against whom claim is made or suit is
brought, but the inclusion herein of more than one
insured shall not operate to increase the limits of the
company’s liability.

Definitions. Under Part I:
“named insured” means the individual named as named

insured in the declarations and also includes his spouse,
if a resident of the same household;

“insured” means a person or orgamzanon described
under “Persons Insured" '

3
B463F

35 .



“relative” means a relative of the named ipsured who is. .

a resident of the same household;
. “owned sutomobile” means . .
(a) ‘a_private passenger, farm or'utility au
described in this policy for which a spegi
charge indicates that coverage is afforded, . :
(b) a trailer owned by the named insured, .
(c) a E{ivate passenger, farm or utility automobile -
ownership of which is acquired by the named insured
during the policy period, provided T,
(1) it replaces an owned automobile as defined in (2) |
above,or - ) ' o o
(2) the company insures all private passenger, farm
and utility automobiles owned by the named jnsured
on the date of such acquisition and the named
insured notifies the company within 30 days-after the
date of such acquisition of his election to make this
and no other policy issued by:the company applicable
to such automobile, or ’ o .
(d) a temporary substitute automobile;
“t substitute automobile” means 'a:ljr
automobile or trailer, not owned by the named insured,
while temporarily used with the permission of the owner
as a substitute for the owned automobile or trailer when
withdrawn from normal use because of its breakdown,
repair, servicing, loss cr destruction; .

“non-owned automobile” means an automeobile or trailer
not owned by or furnished for the regujar use of either
the named insured or any relative, other than a
temporary substitute automobile;’ E

“private passenger automobile” means a four wheel
private passenger, station wagon or jeep type
automobile; it

“farm automcbile” means an automobile of the truck
type with a load capacity of fifteen hundred pounds or
less not used for business or commercial purposes other
than farming; )

“utility automebile”™ means an automobile, other than a.
farm automobile, with a load capacity of fifteen
hundred pounds or less of the pick-up body, sedan
delivery or panel truck type nat used for business or
commercial purposes; o
“trailer” means a trailer designed for use with a private
passenger automobile, if not being used for business or
commercial purposes “with other ‘than ‘a private
passenger, farm or utility automobile, or a farm wagon
or farm implement while used with a farm automobile; -

“gutomobile business” means the business or occupation
of selling, repairing, servicing, storing or parking
automobiles;

“use” of an automobile includes the loading and
unloading thereof;

A
omobile

-+ eondition incident

E FOA T - '

ic. premium

+ 95" means war, whether ar got declared, civil war, ‘

Insurrection, rebellion or revolution, or ‘any act or
toany of }he foregoing.
Exclusions. This policy does not apply under Part I:
(a) tq any automabile while used as a qulii:"or livery
conveyance, but this exclusion does not apply to'the'!
nameg igsured with respect to bedily injury or property
damage ‘whtgch rsultsedfrom tht;:_l naxl::ed insured’s
occupancy of a non-owned automgbile other than
operator thereofs itomobile other than ag the

(b) to bodily injury or property damage caused:

intentionally by or at the direction of the inst'ued; .
(c) to injury, sickness, disease, death or destruction with
respect to whicl an insured under the palicy is also an
insured under a nuclear energy liability palicy issu¢d by
Nuclear Energy L'xabilit{- Insurance ™ Association,
Mutual Atomic Energy Liability Underwriters “‘or
Nuclear Insurance Association of Canada, or would be
an insured under any such policy but for its termination
upon exhaustion of jts.limis of liability;

.ar .

(é) to bodily injury or property damagg_ arising out of ,

the operation of farm machinery; - *

(¢} to bodily injury.to any employec of the insured
arising out of and in the course of (1) domestic -
employment by the insured; if benefits therefor are in -
whole or in part cither payable..or required to be:
provided under any workmen's compensation law, or (2)
other employment by the insured; TR R,

(f) to bodily injury to any fellow employee of the insured
injured in the course of his cmployment if such injury -
arises out of the use of an automobile in the business of:

his employer, but this exclusion does not-apply to. the: :

by any

i e

named:insured with respect to injury sustain
such fellow employee; - Cu

(g) to an owned automgbile while used by any person
while such person is emploged or otherwise engaged in
the automobile- business, but this exclusion’ does not
apply to the named insured, a resident of the same
househald as the named insured, a partnership in which
the named insured or such resident is a partner, or-an

partner, agent or employee of the named inisured; such
resident or partnership; - ! T i
(h) to a non-owned automabile while maintained or used
by any person while such person is employed qr

otherwise engaged in .

fo..

w
b4

(1) the automobile business of the insured or of any "
. -5t A

other person or organization,

(2) any other business or cccupation of the insured,
but this exclusion (h) (2) does not apply to a private
passenger automobile operated or occupied by the

4
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+ named- insured or by his private chauffeur or
! : domestic servant or a trailer used therewith or with
anownedautomobile; - -+ it T
(i) to injury to or destruction of (1) property owned or
uanspone? by-the irisured or (2) property rented toor in
charge of the insured othe! than'a residence or private

. 831'383; wee et

(j) to the ownership, maintenance, operation, use,
loading or unloading of an automobile ownership of
which is agsuired by the named insured during the
policy period dr any temporary substitute automobile
therefor, if tlie named "insured bas purchased other
automobile liability insurance applicable to such
automobile for which a specific premium charge has
mnmade' e - e LI

Financial Responsibility Laws. When this policy is
certified as proof of financial responsibility for -the
future under the provisions of any motor vehicle

financial: -mgons:bllity law, such insurance as is
is

afforded by this policy for bodily injury liability or for
property’ dama%e. liability shall comply ‘with the
misions of such law to the.extent of .the caverage and
imits of liability required by such law, but in no event in
excess of the limits of liability stated in this policy. The
insured: agrees to . reimburse the company for any
g:z;nem made by the company which it would not have
obligated to make under the terms of this policy
except for the agreement contained in this paragraph.

PART Il — EXPENSES FOR MEDICAL SERVICES

Coverage C — Medical Payments. To pay all reasonable
expenses incurred . within one year from the date of
accident for necessary medical, surgical, X-ray and
dental services, including prosthetic devices, and
necessary ambulance, hospital, professional nursing and
funeral services; :
Division 1. Toor for the named insured and each relative
who sustains bodily injury, sickness or disease, including
death resulting -therefrom, hereinafter called “bodily.
injuty".'eausej by accident, SRS .

(a) while occupying the owned automobile, - :

(b) while occupying a non-owned automobile, but only if
such person has, or reasonably belicve he has, the

permission of the owner to use the automgbile and the-

use is within the scope of such permission,or. -t *: .-

(c) through being struck by an automobile or by a trailer
of any type; .o
Division 2. To or for any other person who sustains
badily injury, caused by accident, while occupying . . ..

Limits of Liability. The limit"of bodily injury liabililx

stated in the declarations as ap&l}able to “each person™

ig, the limit of the.company’s liability for ail damages,
including damages for care and loss of services, arising
out of bodily injury sustained by one person as the resuit
of ‘any ‘one occurrence; the limit of such liability stated
in the declarations as applicable to *each occurreace”
is, subject to' the above provision respecting each person,
the total limit of the company’s hability for all. such
damages arising out of bodi
more persons as the result of any one occurrence.
1., . . .

The limit of property damage liability stated in the
declarations as. applicable to “cach occurrence” is the
total limit of the company's liability for all damages
arising out of injury to or destruction of all property of
one or more persons or organizations, including the loss
of use thereof, as the result of any one occurrence. "

Other Insurance. If the insured has other insurance
against a loss covered by Part I of this policy the
company shall not be liable under this policy for a
greater proportion of such.loss than the applicable limit
of liability stated in the declarations bears to the total
applicable limit of liability of all valid and collectible
insurance against such 'loss; provided, however, the
insurance with respect to.a temporary. substitute
automobile or non-owned automobile shall be excess
insurance over any other and collectible insurance.

- LRI

{a) the owned automobile, while being used by the
named insured, by any resident of the same household or
by any other person with the permission of the named
insured; or e . e .
sb') a'non-owned automobile, if the bodily jpjury results
(1) its operation or occupancy by the named insured
_or its operation on his behalf by his private chauffeur
.. or domuticgemm, Or" 4L et H . .

. (2)|ts 'opex"a't'ion or occupanc'y by aielative, provided

it iga private passenger q_p_tqgmbilg or trailer,

but'only if such o
believes he has, the permission of the owner to use the

automobile and the use is 'within the scope of such

permission. Co

Definitions. The definitions under Part I apply to Part
11, and under Part II: o ’

ted

5
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oecupym means in or upan on cn;cnng into or 4hghq.ng
* .l “ie . ‘el
Exdlsovs. 'lhlspohcydosnotapplyunderl‘mll
bodﬂy mjury'
(a) sustamed wlule occupying (1) an owned automobile
while ‘used as a public or livery conveyance, or (2) any.
vehicle while located for use as a residence qr premises;
®) sustmnedby the named insured or a reiative while
occupying or through being struck by (1) a farm type tractor
or other equipment. “fmd or use principally off public
rouds, while not upon public reads, or (2) a vehicle operdted
on rails or crawler-treads;
(c)sustamedbyanypersonotherdun Lh.emmedmsured
ora relative, -
" (1) while such person is occupying a non-owned
automobile whlle used asa pnbhc or livery conveyance,
or
(2) resuling from the maintenance or use of a
non-owned automobile by such person while employed
or otherwise engaged in thy automobile business, or
(3) resulting from .the maintenance or use of a
non-owned automobile by such person while employed
or otherwise engaged in'any’ other business or
occupation, unless the bodily injury results from the
Operauon or occupamy of a pnvate passenger

automoblle by the naumed insured of by his private
. chauffeur or domestic servant, ar of a tmilg;r,n,sed
therewith orwuhanownedautpmobdg' ¢ i deran -
) msumed by any, Femon while is emplowd m the,
automabile business, if the accident anises.out of the
operation “thereof and if benefits therefor are in whole.ot ift
part either payable or required to be provided undgr any.
workmen's compensauon law;

(e) due ta war.

Limit of Liability. The limit of hablhty for medical payments
stated in the dechrauom as applicable to “euch person™'i§
% limit of the coxtgschny s habxhtyl:'or all expenses incurred
or on behalf o personwosusqm?bodﬂym
as the result of any one accident. ‘;ury
Other Insurance. If there is other automobﬂc medu:aL
payments insurance against a lass covered by Payt [] of|this

policy the company shall not be liable under this policy for -

a greater proportian of such loss than the applicable limit of
liability stated. in the declarations bears to the ftotal
applicable limit of lability of" all valid and. collectible
automobile medical payments - insurance;, provided,
however, the: insurance .with respect- to a temporary
substitute automobile or non-owned automobile shall be
estsmsmarmoveranyometvahdmdwﬂecnble
automobdcmednca.lpaymemsmsumm.

PART I - PHYSICAL DAMAGE

COVERAGE D - (1) Comprehensive — Excluding
Collision, (2) Personal Effects, Tt e
(1) To pay for loss caused other than by collision to the
owned auttpurmu;bih orto abnon-owne?_ gamal:.ss For the
urpase o coverage, e o caused
gy missiles, falling abjects, fire, &eﬁ or larceny, explosion,
earthquake, windstorm, hail, water, flood, malicious
uuschxef or vandalism, riot or civil commotion, or colliding
;nmclllbudoramnul shall not be deemed to be loss caused
y collision

2 To pay for loss caused by fire or hghtmng to robzs.
wearing apparel and other personal effects which are the
property of the named insured or a relative, wlulesuch
effects are in or upon the owned automobile.

DF.DU(?‘ IBLE dgl()Ml;eREHEVSIVg bCOV!:‘.RAGE:. ﬂ"l'ao
pay any loss payable under coverage D but it is agreed that
the deductible amount, as shown on the declarations page

by the number beside D, shall be deducted from the amount,

of each loss as to each automobile, other than loss by (a) fire
or lightning, (b) smoke or smudge due to a sudden, unusual
and faulty operation of any fixed heating equipment
serviving the premises in which the automobile is located, or

() the stranding, sinking, burning, collision or derailment of
any ‘conveyance in or upon which the automobile is being ‘

transported. . L
If the policy affords insurance with ttomecolhaon o
cover: bmkageofghssmusedbycolhsmnnuy,;fdn

coverage.

COVERAGE G — Collision. To pay for loss caused by. :
collision to the owned automobile or to a non-owned |
automobile but only. for the amount of exch such loss in - -

excess of the deductible amount stated in the declarations:
as applicable heretq,

B e i,

COVERAGE H - Towing and Labor Costs. To pay for

towing and labor costs necessitated by the disablement of -
the owned.autamobile or of any non-owned automobile, -
provided the labar.is performed u the place of disablemen..

Supplementary Payments. In addition to the dpphcablc lnmt -

of liability:
(a) -0 reimburse the insured for trunsportation cxpcm

incurred during the period commencing 48 hours afisra: .

8466F

2%

38

50 elects, be treated as covered thereunder, subjess
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theft covered by this policy of the entire automobile has
been. reported: to :the.company and the police, .and,
terminating when the automobile i3 returned to-use ar
ths company - pays far the .loss; provided that the
company shall not be chligated to pay. aggregate.
g%eom in excess of $10) per:day or. totaling more than
(b) to pay general average-and salvage charges for
which the insured becomes legally liable, as to the
automobile being transported.

Definitions. The definitions of “named jasu
“relative™, “temporary substitute automohile”, {!P;ivate
passenger automobile”, “farm automobile”™, '“utility
aufomobile”, “automobile business”, “war”, and
“owned automobile” in Part 1 appéy to Part III, but
“owned. automobile” does not include, under Part III,
(1) a trailer owned by the named insured on the
cffective date of this policy and not described herein, or
(2) a'trailer ownership of which is acquired during thé
policy period unless the company’ insures all private
passenger, farm and utility automobiles ‘and trailers
owned by the named insured on the date of such
acttl‘isition and the named insured notifies the company
within 30 days after the date of such acquisition of his
election to make this and no other policy issued by thé
company applicable to such trailer. B

() with respect to an owned automobile,
(1) the named insured, and

(2) any person or organization (other than a person
or organization employed or otherwise engaged in
-- the-automobile business or as a carrier or other bailee
for hire) maintaining, using or having custody of said
- automobile with the permission of the named insured
and within the:scope of such permission;
(b) withi respect ta'a non-owned automobile, the named
insured and any relative while using such automobile,
provided his actual operation or (if he is not operating)
the pther actual use. thereof is with the permission, or
reasonably believed to be with the permission, of the
owner and is within the scope of such permission; 7
“non-anned automobile” means a private passenger
automobhile or trailer not owned by or furnished for the
regular use of cither the named insured or any relative,
other than a temporary substitute automobile, while
said automobile or trailer is in the possession or custod
of the insured or is being operated by him;-... - .. ™
“loss” means direct and accidental loss of or damage to
(a) the automobile, including its equipment, or (t!‘a) other

o

insured property; ! "

ur n’ i

" thereof with other of like kind an

Rl i
te
-———- - - —————— _‘
“collision” means collision of an gutomobile covered
this palicy with another gbject or with a vehicle to whicf
itisattached or by upset.of such awtomobile; . . ...
“trailer™ means a trailer designed for use with a private: 3

passenger automobile, if not being used for business or
commercial pu with other than a private
passenger, farm or utility automobile, and if not a home,
office, store, display or passenger trailer. - ' ‘-4

Exclusions. This policy does not apply under Part III:

(a). to any automobilg while used as a public or livery
?onvpya.n“‘;- - v ot we -

(b) to loss due towar; ~

(c) to loss to a non-owned automobile arising out of its
use by the insured while he is employed or otherwise
engaged in the automobile business;

(d) to loss to a private senger, farm or utility
automeobile or trailer owned by the named insured and
not described in this policy or to any temporary
substitute automobile therefor, if the insured has other
valid and collectible insurance against such loss;

(e) to dainage which is due and confined to wear and
tear, freezing, mechanical or electrical breakdown or
failure, unless such damage results from a theft covered
by thispolicy; -3 -i: e - . L
(f).ip tires, unless damaged by fire, malicious mischief
or vandalism, or stclen ‘or unless the loss be coincident
with and from the same cause as other loss covered by
thispolicw R LD B PPN 2Tt
(8) to.loss g.ug Eg.radipgqtivc contamingtion;

(h) upder coverage G, to hreakage of glass if insurance
W flpec o sch breakage s b aforded
(i) to loss of or dam:ge to any device or instrument
designed for the recording, reproduction, or recording
and reproduction of sound unless such device ar
instrument is permanently installed in the automobile;

(3) to loss of or damage to any tape, wire, record disc or
other medium for use with any device or instrument
designed for the recording; reproduction, or recording
and reproductionof sound.” i i R

Limit of Liability. The limit of the company’s liability
for loss shall not exceed 'the actual cash value of the
property, or if the loss is of a'part thereof the actual cash
value of such part, at time of loss, nor what it would then
cost to repair or replace the property or such' part

uality, nor, with
respect to an owned automobile described in this policy,
the applicable - limit: of liability stated in the

L1 PROCRN RS
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declarations; provided, however, the limit of -the
company’s liability (a) for loss to personal effects
ariging out of any one occurrence is $100, and (b) for
lsosssooto any trailer not owned by the named insured is

Other Insurance. If the insured has other insurance
against a loss covered by Part III of this policy, the

. limit of liability of

company shall not be liable under this' policy for a.
greater proportion of such loss than the applicable limit:
of liability-of this lpclic:y bears to the. total applicable:

all valid and collectible ipsurance
against such loss; provided, however, the insurance with
regpect t0:a temporary substitute automabile or non«
owned automobile shall be excess insurance overiany.
ather valid and collestible insurance. . ol

a o b e, . . B [ ..l‘.'

!
[ v oainee

PART 1V — AUTOMOBILE DEATH INDEMNITY, TOTAL DISABILITY s
COVERAGE AND SPECIFIC DISABILITY BENEFITS '~ -
INSURING AGREEMENTS One Hand and One Foot 5,000.00  10,000.00
scovmacts BAATEE o g
' Sight of One Eye ,000. ,000.

Division 1 — Death Indemnity Either Hand or Foat'; 2,500.00 5,000.00 -
To pay the principal sum stated in the exceptions in the  Sightof One Eye *' 1,750.00  3,500.09Q
event of the death of the insured which shall result Thumb and Index Finger of s by
directly and independently: of all other- causes from "Ejth.?r‘l_-land.'“" . :l.Z.SQ.OO 2,5.0019{120-.

bodily injury caused by accident and sustained by the
l.:m. or while entering into or
ugh being struck by, an

insured while in or
alighting from, or , @
automobile, provided the death shall occur (1) .within
ninety days after the date of the accident, or (2) within
fifty-two weeks after the date of the accident and during
a period of continuous total disability of the insured for
which weekly indemnity is payable under the total
disability coverage. e Co

“Loss” sl;éll mean with regard to hands and feet, actual

e e - ees e

severance through or above wrist or ankle joints; with

regard to eyes, entire and irrecoverable loss of sight;
with regard to thumb and index finger, actual severance
through or above metacarpophalangeal joints. - :- ..

ciiy

Division2 — (a) Dismemberment and Loss gf Sight
Benefits tS i
(b) Fractures and Dislocations Bem;ms' TABLEIL — —
To pay the highest applicable amount stated'in the -.. : . :
following Tables for loss as enumerated therein, in the Ifapplicable Ifgl?l’!!?@l;le
event of bodily injury, caused by accident and sustained principal  principa
ta?' the insured while in or upon, or while entering inta or F £ Bones: 55‘6‘6‘0‘300 l"&“. 13 00"
ighting from, or through being struck by, -an For Fracturcof Bones: $3,000.00 $10,000.00°
automobile, provided loss under Table I be sustained by boncsof face or S T
As respects any insured,. (1) any amount for which the  Thigh - - "150.00 - -'.*300:00'
company is obligated or has made payment under Arm between elbow and RN ot i
Division 2 shall apply in reduction of any amount for ~ gpoylder - - . 150.00 300.00.
wh_;ch the company 13 obllga_;ed under Dtv!mon 1; : Pelvis (except coccyx) 12500  -:250.00.
(3 paymenft dc;f the princip%l sum shall sterminate all Ve(ncbra or enebrge : A TS
obligation of tiie company under coverage . . - (except coccyx an Yo
.. ~ pa ‘ , - vertebral processes) - 125.00 250.00 .:
TABLEL - Shoulder Blade :. . - . -100.00 200.00 -
. . : . Leg o 160.00  200.00, -
If applicablelf applicable Kneecap . | 100.00 - 200.00,
principal  principal  Collar Bone . 7500  1s50.00 ,
sum1s sumis Forearm, between wrist and )
For Loss of $5,000.00 $10,000.00 clbow 75.00 150.00
Foot (except toes) 62.50 125.00
Both Hands or Both Feet or Hand (except fingers) 62.50 125.00
Sight of Both Eyes $5,000.00 $10,000.00 Sternum 50.00 100.00
8
B463F
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Lower Jaw (exceptalveolar . .~ i oo
process)- [P S S TIRS 37.50:;.'.'3‘ -75.0Q.: i

One or more ribs, fingers or Y T PR IY
toes . - 25.00 50.00

Bonesoffaceormose / + - 2500 <:- 50.00 -

Coccyx or Yertebral' B e T
Pm“ fead 4 P I ZS.W'“‘: -

FotCompléte Dislocations: I

HipJoint i+ . $150.00  $300.00 -
Knee Joint (except patella) ‘7500 - 15000 -
Bone or Bones of Foot AR

(except toes) 75.060 15000
Ankie Joint’ - 75.00- - ~150.00 -
Wrist Joint 62.50 125.00¢
Elbow Joint 50.00 - 100.00
Shoulder Joint o 3750 - - 75.0Q°
Bo(neof'B_orga of §-land '2'5 % ; 5‘0 00 '

(except fingers) = - = - .00 - .
Cbll'aﬁ!%ne e : 2500 - 5000
One or more fingers or tocs 12.50 25.00
For Loss by Removal:
Of one or more entire toes $100.00  $200.00 .-
Of one or more fingers (at

least one entire phalanx) . 75.00 150.00
For a Hospital-confining

Injury, exceptasan : SO

Outpatient: 4 $25.00 §50.00

COVERAGE T — Total Disability — Maximum 200
Weeks. To pay weekly indemnity at the rate stated in *
the exceptions for the Eeriod of continuous total
disability of the insured which shall result directly and-
independently of ‘all’ other causes from bodily injury -
caused by accident and sustainéd by the insured while in
or-upon ar while entering‘into‘or: alilfhti‘ng from,' or
throush béing'struck by; an"automobile,’ provided (1) -
such disability shall commence within twenty days aftet :
the date of the accident, and (2) any disability during
the period of fifty-two weeks from its commencement *
shall be deemed total disability only if it shall
continuously prevent the insured from performing every -
duty pertaining to his occupation, and'(3) any ‘disability *
after said fifty-two weeks shall be''deemed' total
disability only if*it shall continuously prevent: the”
insured from engaging in'any occupation or employment
for wage or profit and (4) the weekly indemnity for total
disability ‘as’ J):,'ovided hereinabove shall in no event
extend beyond a periad of 200 consecutive weeks from
the date of commencement of disability as provided
above, * - ' ¥ s A
2. Defjnition of Insured. With respect to coverages S and
T, the unqualified word “ipsured” means the persan ar

Ve ate . I . \-

vt

¢ 50.00- -
t  while actually up.oniruh!ip toads, or (2) 3 land motor
e loca

persons so designated for each such .coverage in the..
exceptions.
3..Autemobile defined. With respect to thig insurance
the word *‘automobile” means a land motor vehicie or .
trailer not ?Sm?d on rails:or crawler tr:ads. but does
ngt mean: (1) a farm type tractor or other equipment
dxign% for us;.?&qu?l_ly‘:ff public roads, gmpt

vehicle or trailer wh te8, for use as a residence ar,
premises and not as a vehicle,; .

- 4. Policy Period, Territary. This insurance applics only .

to accidents which occur during the policy period within. :
the .United . States:iof America, its territories or .

- possessions,or Canada.- - =v... u: . .
" EXCLUSIONS. This insurance does not apply: .

(a) to bodily injury or death sustained in the course of

- his accupation by any person while cngaged (1) in duties .

incident to.the operatiop,-loading cr unloading of, or as
an -assistant.on, a public..or»livery conveyance of
commercial automobile, or (2) in duties incident to the
repair or servicing of automobiles;

{b) to loss caused by or resultin7 from disease exccmus
forming infection which shall occur through bodily

* injury to which this insurance applies;
{¢) tosuigide, sanc of jnsane, ar taany attempt thereat;

(d) to injury or death due to war, whether or not
declared, civil war,.insurrection, rebellion or-revolution, .
or-to ‘any-act: or condition: incident to any of.the

foregoing. SRS PR R . RPN YT

CQND[I:IQNS. N -

1. Policy Provisions. None of the insuring agreements,
exclusions or other provisions of Parts I, Il and III of the
pelicy or conditions of the policy shall apply to the
insurance afforded by this Part IV except the conditions-

“Notice”, “Action Against EGmegné' (Medical
Pazmems)”. *Changes”, "Assignment”, “Cancelation””.
and “Declarations™.. ...

2. Notice of Claim. When loss covered hereunder occurs,
written notice.thereof shall be given by or on behalf of
the insured or. the beneficiary.to the company or any of
its authorized agents as soon as practicable. S

3. Proof of Claim; Medical Reports. As soon as
practicable, the injured person, or the beneficiary in the
event of death, or someone on his behalf, shall give to the
company written proof of claim, under oath if required;
and shall after each request from the company execute
authorization to enable the company to obtain medical
reports and copies q{ records. = - 0

Proof of claim shall be made upon forms furnished by
the company unless the company shall have failed to

8463F
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furnish. such forms withir fifteen days after receiving
 notice of claim.. : A
The injured person shall submit to physical examination-
by .physicians selected by the company when ‘and as
often as the campany may reasonably require. Lt
4. Paymest of Death Indemnity; Autopsy — Division 1
of Coverage S. If the decedent insured be survived by a
spouse who was a resident of the same household at the -
time of the accident, indemnity for death is payable to
such spouse; otherwise, if the decedent insured was a
minor, indemnity for death is payable to any parent
thereof who was a resident of the same houschold at the..
time of the accident; otherwise indemnity for death is -
payable to the decedent insured’sestate. . ... .-

The company shall have the right and opportunity to .
make an autopsy where it is npt forbidden by law.

S. Payment of lndemnig ~— Coverage T. Weekly .
Indemnity. forstotal disability is payable to the insured
who is.disabled. Subject to proof of claim, accrued

o ~ CONDITIONS
" Conditions 3, 13 and 15 through 17 apply to all: Parts.

weekly indemnity is payable every four weeks and any._i :
balance at terminatian of the disability period fer whicp |75
the company is liable. . i iuaf 03 iR

' ) . . ’l o 4‘ +
6. Beneficiary — PDivision 1 of Coverage S. Consent of, | -
beneficiary is not requisite to eanc:f:gon. au?:r f’&. '
change of beneficiary, or any other change in the poligy,

7. Death of Named Insured. If the named insured dies, !
any insurance afforded under this Part IV with respect. .
to any surviving insured shall be continued while the .

policy is in effect. . 2 B

8. Othey Insurance. If any insured under this Part IV .
alsq is an insured undgr other coverage of the same kipd,. !.
issued by the company, any payment for loss under sych -
other caverage shall serve to reduce, to the extent of -
such payment, the company’s obligation under this Part .
1V as respects any loss to such insured, and the campany !
will return the premium paid for such duplicaticn om '
insurance hereunder., b e

s ikl
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Conditions 1, 2, 14 and 4 through 12, apply only to the Parts noted thereunder. =~ R '

1. Policy Period, Territory (Parts I, H aad III).. This
policy applies only to accidents, occurrences and loss
during t u:olicy period while the automobile is within..
the United States of America, its territories or .
passessions, or Canada, or is being transported between

ports thcrfof. »
2. Premium (Parts I, IT and UI). If the named insured
disposes of, acquires ownership of, or replaces a private |
gssen er, farm or utility automobile or, with respect to
rt I, a trailer, any premium adjustment necessary -
shall be made as of the date of such change in
accordance with the manuals in use by the company.
The named insured shall, upon request, furnish.
reasonable proof of the number of such automobhiles or :
trailers and a description thereof. Ce ot

3. Notice. In the event of an accident, occurrence ar loss, .
written notice containing particulars sufficient. to
identify the insured and also reasonably cbtainable
information with respect to the time, place and
circumstances thereof, and the names and addresses of
the injured and of available witnesses, shall be given by
or for the insured to the company or any of its
authorized agents as soon as practicable. In the event of
theft the insured shall also promptly notify the police. If °
claim is made or suit is brought against the insured, he

10
M65F

shall immediatély forward to the company every :

demand, notice, summons or other process received by
him or his representative. S

4. Two or More Automobiles (Parts I, Il and [II). When
two or more automobiles are insured hereunder, the -
terms of this policy shall apply separately to each, butap "
automabile and a trailer astached thereto shall'be held
to be one automobile.as respests limits of liability under ;
Part I of this palicy, and separate automobiles under
Part Il of this policy, including any deductible

provisions applicable thereto. L T

Lo Lt

8. Assistance and Coor,etpﬁon of the Insured (Partsland -
II). The insured shall cooperate with the company and, '
upcn the company’s request, assist in making ;
settlements, in theé conduct of suits and in enforcing any -
right of contributjpn or indemnity against any persopof.
organization who may be liable to the insured becauseof . .
bodily injury, prqperty damage or loss with'respect to *
which insurancs 1s afforded under this policy; apd the "
insured shall attend hearings and trials and assist in
securing and giving evidence and obtaining the
attendance of witnesses. The failure or refusal of the’
insured to cooperate with or assist the company ‘which
prejudices the company's defense of an action ‘fori
damages arising out of the operation or use of an .

e
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automgbile .shall constitute non-compliance with the.
requirements of the policy -that: the insured shall.

e::rerate'gyith and assist the company. The insured
shall not, except at his-own cost, voluntarily make any
payment, assume any obligation or-incur any expense
other than for such immediate medical and surgical
relig‘f to others as'shall be imperative at the time of
accident. i ;. .& .- . o .

6. Action Against Company (Part I). No action shall lie

against- the company- uniess, as-a condition precedent
thereto, the insured shall have fully complied with all
the terms of this policy, nor until the:amount of the

insured’s obligation to pay shall have been finally .
determined either by judgment against the insured after .
actual trial or by written agreement of the insured, the

claimant and the company. o .

Any person or organization or the legal representati\.'c

thereof who has' secured such judgment or written

agreoment shall thereafter be entitl

g:lg poliﬁy to the extent of the insurance afforded by this
icy. No

person or organization shall have any right

under this policy to join the company as a party to any
action against the insured to determine the insured’s
liability, . nor: shall the company be impleaded: by the
insured or his legal representative. Bankruptcy or
insolvency of the insured or of the insured’s estate shall

not relieve the company of any of its obligations

hereunder.- .

(Parts IL, III and IV). No action shall lie against th
company unless, as a condition precedent thereto, there
shall have been full compliance with all the terms of this
rolicy nor, under Part I11, until thirty days after proof of
oss i3 filed and the amount of loss is determined as
provided in this policy,

7. Medical Reports; Proof and Payment of Claim (Part
II). As soan as practicable the injured person or someone
on his behalf shall give to the company written proof of
claim, under cath'if required, and shall, after each
request from the company, execute authorization to
enable the company to obtain medical reports and copies
of records. The:injured person shall submit to physical
examination by physicians selected by the company
when and as often as the company may reasonably
require.

The company may pay the injured person or any person
or organization rendering the services and such payment
shall reduce the amount payable hereunder for such
ixgury. Payment hereunder shall not constitute an
admission of liability of any person or, except
hereunder, of the'company.

to recover under .

event of loss the insured shall: 1 | ..

(a) protect the automobile, whether or not the loss'is *

covered by this policy, and angafunher loss due to the

.insured's failure to protect shall not be recayerable

~'yndef this palicy; reasonable expenses incurred in

. affording such protection shall be deemed incurred
at the company’s request; | -

* (b) file with the company, within 91 days after loss,
his sworn proof of 1oss in such form and including

such information as the company may reascnably -

require and shall, upon the company’s ‘request,
exhibit the clamagctixJ property and sub:l‘}t to
examination under cath,

9. Appraisal (Part III). If the insured and the company
fail to agree as to the amount of loss, cither may, within
60 days after proof of loss is filed, demand an appraisal
of theloss. In such event the-insured and the company
shall éach select a competent appraiser, and the

appraisers shall select a. competent and disinterested -

umﬁite. Thc-agpraisers shall state separately the actual
cash value and the amount of loss and failing to agree
shall submit their differences to the umpire. An award
in writing of any two shall determine the amount of loss.
The insured and the company shall each pay his chosen

the appraisal and umpire. ...

The company shall not be held to have waived any of its
rights by any act relating to appraisal. : v

10. Payment of Loss (Part II). The company may pay
for the loss in moncy; or may repair or replace the
-.damaged or stolen property; or may, at any time before
the loss is paid or the property is so replaced, at its
expense return any 'stolen perty to the named
insured, or at its option to the address shawn in the

declarations, with payment for any resultant damage -

thereto; or may take all or such part of the proj
the agreed or appraised value but there shal
abandonment to the compaany. The cogpany may:settle
any claim for loss either with the insured or the owner of
the property. - - ¢ - ' : SRR -

11. No Beunefit to Bailee (Part
afforded by this policy shall not inure directly or
indirectly to the benefit of any carrier or other bailee for
hire liable for loss to the automobile.

ty-at

12. Subrogation (Parts I.and HI). In the event of any .

payment under this policy, the company shall be
subrogated to all the insured's rights of recovery
therefor against any person or organization and the
insured shall execute and deliver instruments and

11
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8. Insured’s Duties in Eveat of Loss (Part III). In the ;
cootAt o nign

appraiser and shall bear cqually the other expenses of .

be no

. The insurance’

.
<a

- ——t .
RN

r—

AL



@GR Ty Y T

papers and do whatever.else is necessary to.secure such .
rights. The insured shall do-nothing after loss ta.
pr;pudnce such nghts iy

..., "o

13-' C Nonce to, any agent ‘or knowledge

y any agent or by any other person 'shall not
effect a wawer or a change in any part of this policy or
estop the company from asserting any right under the
terms of this policy; nor shall the terms of this palicy. be
wajved or changed, exgept by endorsement issued to
form a part of this pohcy. sxgned by an execunvc off' cer
of the company

..... N

14. Limit of Linbnhty - Coverage H. The companys
llabnhty shall not exceed 825 00 for each dssablement

i

18. Asslgnmeut. Asslgnmcnt of interest under this
shall not bind the company until its consent is endo: rsed
hereon; if, however, the insured named as named
insured in the declarations, or his spouse if a resident of -
the same household, shall die, this palicy shall cover (1)
the survivor as named .insured, (2) his  lcgal
representative as named insured but only while acting
within the scope of his duties as such, (3) any person
having proper temporary. custody -of an owned
automabile, as an insured, until the appeintment and .

ualification of such legal representative, and (4) under

ivision 1 of Part II any person who was a relative at the
time of such death.

.1 table and procedure. If the company cancels, earned:

16.. Cancellation.. This. policy may be canceled, by the...
msured named.as named insured in the declarations by
to the company written notice stating when .
therca ter the can
may be canceled by.the company by mailing ta the-|
insured named as named insured in the declarations at .
the atidress shown in this policy written notice statin
when not less than ten days days thereafter su
cancelation shall be effective. The mailing of notice as

tion shall be effective. This policyta| :

aforesaid shall be sufficient . proof of. netice. The |

effective date and hour of cancelation stated-in the .
notice . shall become: the end of the policy. penod.,
Delivery of such written notice either by such insured ar ..
by the company shall be equivalent to mailing. - :".:. ..

If such insured éancels, carned premium shall be
+ computed in -accordance with the customary short rate -

1 premium shall be computed pro rata. .Premium
adjustment may be made:cither at the time cancelation
is .effected or as soon. as practicable.after cancelation ..
becomes effective, but payment or tender of. unecarged .
premium is not acondition of cancellation. -1 . i

17. Declamtions. By acceptance of this polu;y, the g

insured named as .named insured in the declarations.:
agrees that the statements in the declarations are his.
agreements and. representations, that this palicy..is .
issued in reliance upon the truth of such representations .
and that this policy embodies all agresments existing ;'
between hunself and the company ar any of jts agf.nt;
relating ta this insufance.

[TERI { P

MUTUAL CONDITIONS K . R

insured named in the 'declarations is notified that by
virtue of this policy he is a member of the State Farm

Mutval  Automgbile Insurance Company
Bloomingten, Illinois, and while this policy is in forge is
entitled to vote at all meetings of members and to share
in the earnings and savings of the company

accordance with the dividends declared by the of :

Directors on this and like pohcm

In Wuness Whereof the State Farm Mutual Automoblle Insurance Company has Qused thls pohcy to be sngned by 14
its President and Secrcta:y at Bloomington, lllinois. ~ .. { .

g A Aelben.

SECRETARY

tue’

. -+
1. Mutuals — Membershnp and Vouug Nouce The ﬁrst )

L.

12
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2. No Contingent Lmlnhty T!ns pohcy is non-assusabl E

3. Annual Meeting. The annual meeting of the membq;s
of ‘the_company shall be held at its home office af
Bloomington, Illincis, on the second Monday of June at
the hour of 10:00 A.M., unless the Board of Directors. .

R Lhabodn

shall elect to change t ‘the time and place of such meeting, )

in which case, but not otherwise,.due natice shall be

mailed cach member at the address disclosed ip ;lus :

polxcy at lcast ten (10) days prior chereto e s

CEE ) . . vatio.

cel
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Note:Thcfoﬂomngauommmapphawlwnﬂwadommbaapmmmedmamuommt S e
’ 64602 VIRGINIA AUTOMOBILE INSURANCE PLAN. .

Itsundetstoodamlagreedmatmtheevmtofamdlauonofm:spolq byenhermsuredorthecompany.theemwd
premium calculated in accordance with the cancellatiop condition of the policy, shall be subject to a minimum of $25.00 as
provided in Section 18 of the Virginia Automobile Insurance Plun. )

-l.. S

Now: The followmg endorsement applies when the endorsemmt nmnber 4ppmts on the dechranom page.
6882AQ PREMIUM AND COVERAGE CHANGES ENDORSEMENT

Itlsagreedthat.subjectwa.lltheprovmonsofmepobcy Prexmmnddjusunentmadebemadedsthemultola

except where modified herein. the followmg provision s change in:

added: 1. automobiles msured by the ' policy, including
changes-in use.

PREMIUM ANDR COYERAGE CHANGES 't 2 driver, driver’s age or driver's marital status: - ¢
A. Pmnnmaxauga : : . - -3. coverages and coverage lirnits,
4. rating territory.

' mh‘gh’mm&m&‘ﬂﬂdm%, ' 5. cligibility for discounts or other premium credits.
sources. The named insured agrees that if any of this B. Coverage Changes i
information material to the development of the policy The company may revise the coverages under this
premium is incorrect, mcompiete or the policy to provide more protection without additional
company may adjust the premium accordingly during prmunmclwgﬁ“lfthempanydoathnsanddw
thepohcypenod,andtoooopemtcwnththecompany named insured tbceovemgewlmhsdmnﬁ
if this information is comect and policy will

in determining automatically
complete, advise changes it ﬂus asofdledatettwrevnmnlseﬁ'ecuvemdm
mf,,m:ﬁw the company of " .m&mmkymmaﬂomweom:ﬁ
.. agreements named insured and

between the
Any adjustment of the policy’s premium will be made

y. Its terms may not be changed or waived
 using the rules in effect at the time of the change. byanmdorscmmxm:edbyducompany

.

13
3467F
41,

-



6191C DISTRICT OF COLUMBIA EMPLOYEES USING
AUTOMOBILES IN GOVERNMENT BUSINESS

Itmagreedthadwpolnydosmtapplyunderthemuhty@veragawmefollowmgumueds:

L ’l‘heDlsmofColmnbuoranyofusAgm A

2. Any person, including the named insured, with respect to bodily injury or pro resulting from the
operation of an automobile by such person as an employee of the of &;\?nba within the
scope of his office ormploynmuwmhpemnsmheved&mnhabmwbmuscofmcpmvmmolgmbhcuw
86-654 (District of Columhza Employee Nomhabihty Act),asanmxded.

s 3 L0y

Now The fouowmg endorsement apphm when lhe endoxsement number is shown on thc declamnons page.

-

6E6W 18 SOUND RECEIVING AND TRANSMI’I'!’ING EQUIPMENT EXCLUDED

ItmagreeqxhatanyPhysmlDanugemsummea&l‘ordsdbythepolwywmbjeamdwfoﬂowmgaddmomlm

This insurance does not apply to loss of, or damage to any sound receiving or sound receiving and transmi
eqmpmemdﬁ\gnedforuseasaanzmsbandmdxo,two-waymobdemdloortelepbom.ormmgmomtormtgzg
including anyamonaandamennasmﬂ&sspemmmndymmﬂedmtheopumgofﬂmdashorcom]eoﬁhc
aummb:hnonmﬂyusedbymemomrvehdemu&cmmforﬂwmﬂamnofamdm-f

14

N This endo ndo vidin, mm:lar I whm the endo ber
o6 TR st e oo, e e st

6273H.5 SUPPLEMENTARY UNINSURED MOTORIS'!S lNSURANCE - .". ‘

(Bodily In;m-y Prope:ty Damag Lm;its ' Underinsured Motorists) ..

Itnsagreedmagwnhmpectmsud;mumasxsalfmdedbymepohcy fordamagwbemmeot‘bodﬂymjuryand
propeuydamagemmedbyamdemandanﬂngomoﬁbeowmrﬂup maintenance or use of an uninsured motor vehicle,
subdivision (a) of the definition of “uninsured motor vehicle” is amended to include “underinsured” motor vehicle, subject
to the following provisions:

1. If limits of liability for such insurance are stated in dlescheduleofmxsendorsemtormthcdedamnogs,andsutgect
to 2, below:
{a) the split limits so stated as applicable to bodily injury for “each person”/*“each accident” and propersty damage for
“each accident” shall apply in lieu of any limits themforsmedelsewheminthepolicy,andmbjectwaﬂﬂw’moﬁhe
policy having reference thereto, shail be the total limit of the company's liability for all damages because of bodily injury
and property damage as the result of any one accident arising out of the ownership, maintenance or use of uninsured
motor vehicles; or
(b) the single limit so stated us applicable to bodily injury and property damage for “each accident” shall apply in lieu
of any limit therefor stated elsewhere in the policy, and subject to all the terms of the policy having reference thereto,
shall be the total limit of the company’s liability for all damages as the result of any one accident arising out of the
ownership, maintenance or use of uninsured motor vehicles; provided such limit of liability shall first provide the
separate limits required by the Virginia Motor Vehicle Safety Responsibility Act as stated in the schedule of this
endorsement or in the declarations.

2. When used in reference to this insurance (including this and other endorsements forming a part of the policy):

&

14
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Note: ‘I‘hefollowingendommtappliawhenthcatdorsenmt.nwnherisshownondwdachradnnspage.~‘ A
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.. Amotor vehicle is “underinsured” when,andtotheexmtttm.metomlanountofhoddymj and property damage
coverage applicable to the operation or use of the motor vehicle and “available for payment” for sml'?‘b‘;)dily injury or
property including all bonds or deposits of money or securities made pursuant ta Article 6 of Chapter § of Title

: 461oftthodeofVirgmm(Semon%l%?elseq),xsbamanthetotalamomtofmumedmotonstmyemgc

: affo:dedanypetsonmmxedasamnltoftheopemncnoruseqfﬂw vehicle,

;::“Avaﬂableforpaymm; nmthemnoumofhab&h mummemvemgeapplmbletothec!amofth:mjuredperson
N or);odﬁymryorpropenyd.mugemdwedbythepaymmtofanyodmcimansngoutofmewmmcum
* If-an injured p is entitled to underinsured motorist coverage under more than one policy, the following order of
priority of applmandany amomuava.ilable for payment shall be credited against such policies in the following
orderofpnonty-
1. "lhepohcycovenngamotorVeh:cleoccup:edbydwmjuredpexsonatmemncoMmmdem,
2 ﬂwpohcycovgmgamotorvehxcbmtmvolvedmthemdemmmderwhnhthcmjmedpcmmsanamedmsumd,
3 ﬂwpohcycovenngamotorvehsclenotmvolvedmdmmdemunderwlnchmeuuutedpersonlsanmsuredothcr
. - than a named insured. d
. Wheze there is more than one insurer providing covemge under one of the paymmt pnontm set forth, thexr l«abthty
shanbeptopomomdastodxeu' respective underinsured motqrist coverages.
i ’I'hecmnpanyshallnotbeobhga(edtonukeanypaynmbemmeofbodxlymjuryorpropcnydanugetowhxchtlns
Jinsurance applies and which arises out of the ownership, maintenance or use of an undennsured motor vehicle until
*~after the limits of Hability under all bodily injury andpropeﬂydanugehabnhtybondsormsumnepohcmmpecuvely
“manhemmofmemdemmdmagabemuseo boddymjuryorbmuseofpmpenydanmgehavebeen
. by payment of judgments or settlements.
4. Exclusion (a)-in the Uninsured Motorists' lnsumnce endorsement dqs not apply to the underinsured motorists
coverage afforded by this endorsement. -
5. The second paragraph of the Other Insurance Condition in the Urunsured Motonsts hzsurm endorsement does not

: apply to the underinsured motorists coverage afforded by this endorsement.

nnnnnn

. . o SCHEDULE LIMIT OF LIAB[LITY v
Split Limits seegmountsmd__glggnons . e

Single and Property Damage $ se amount gdeclamgoggeachmdent, provxded such lumtahall_
first be: l!’miﬁxlylnjm-y accident. .

eachpetson.SSOOOOwchmdem.Propeny Damage $10,000 each

w o .. . .l..;' e )
Note: This endorsement replaces any similar coverage or endorsmet the t lns when the
- endorsment nmnbetmngstwwn oimdmhrmmpage. pnn{ed 3 qu' ! dpp

A ) ¢

6520.7 UNINSURED MOTORISTS lNSURANCE
(Virginia) - S

In consideration of the payment of premium and subject to all of the provmnsofdnsendorsememand to theapphmblc
provisions of the policy, the company agrees with the named muwd as, follows:

L COVERAGE U - UNINSURED MOTORISIS ownersh:p, maintenance or u.se of such u.mnsnrai motor
(Damages for Bodily Injury and Propesty Damage) -+ - vehicle. =~ ~ .. . v
The company will pay in accordance with Section 38.2-2206 Exchsions c
of the Code of Virginia and all Acts amendatory thereof or ’
sugilplemnury them;loxall allbesums! egalwlvhxch :lh; insured or his Ttus msu:ancedoanot dpply'

representative y entitled to recover as
damages from the owner or operator of an uninsured motor (@) t0 bodily injury or ‘property damage with respect to
vehicle because of bodily injury sustained by the insured or Which the insured or his legal representative shall, without
property damage, caused by accident and arising out of the  written consent of the company, make any settlement with

. ik
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any n of organmuon who may be legally liable
wﬁ?‘; I VAP
(b)mdwﬁ:stnvohmdreddollaﬁoftlmtotalamoumof
Q‘m damage as the result of any ong accident. This
dosnotapplylfmeawmroropemwrofthc
mmn’edmnmrvehndeausng damagembe

(c)soaswmmduecﬂyormduecﬂytothebeneﬁlofany ‘

insurer of property. -
II.PERSONSINSURED

Eachofthefoﬂowmgxsapmsumd under this insurance tQ .

d:eextcn}se!forthbclow

(a)thenamedmsmedand,wtulemdemsoﬁhesame
hqusehold, the spouse and relatives of either; .

(b) any other pexson wlule occupymg an msured motor '

(c:)a\nymnls.c todamagehelsmut!edto

apphastmuxedbyanmsuredundct(a)or(b)above.

insurance a;zgha separately with respect to each -
msured,exncpt nspecttomeh:mrsofmecompanys

lll.l..lMl'l’SOFLlABlLl'l'Y

Regu'dlss of the number of (l) persons or organizations

m.wr;d;s this insurance, (2) persons or
orgamzauomw sustain bodily injury or property damage,
(3)damsmadeorsmtsbmughtonaccomtofbodﬂymmy
or property damage, or'(4) motor vehicles to which thxs
insurance applies,

(a) If the schedule or declarations indicate split limits of
liability, the limit of Liability for bodily injury stated as
. applicable to ‘“each person” is the limit of the
company’shablhtyforaﬂdamgabmuseot‘bodﬂy

by one person as the result of any one
acudemaud,w to the above provision respecting
“each person”, limit of Hability for bodily injury

statadasapplmbleto“each accident”, is the total limat
wywmpanywbtz fo:alldamag&sbewusetg
injury sus WO Or MOre persons as
result of any one accident.” The limit of liability for
propertydamgestatedasapplmbletoem:hacudmt
is the total limit of the company’s lability for ail
damages because of property damage to all property of
one or more insureds as the result of any one accident.

{b) If the schedule or declarations indicate a single limit
of liability, the limit of liability stated as applicable to
“each accident” is the total limit of the company’s
liability for all damages as the result of any one accident;
provided such limit of liability shall first provide the
separate limits required by the Virginia Motor Vehicle

ly injury to which this insurance .

“-SafetyRspombthtyAct?ssumdmdxcs:heduleor

141! .

"(c)lfchm;smadetmdertlusmsuxameamlg:unxs
an orp tion wha is an
Froored tler the Sony jury Tabin

liability or property
damagehabuhtycovetageof because oFb
injury or propesty damage in an‘*accident by
apemnwhoxsanmmredunderdusmsumme,any
payment made ynder this insurance to or for any such
person shall be applied in reduction of any amount
:whachhemaybeenmledtorecoverfrommyperson
or’ orgahization who is an insured under d}e bodily
“*  injury or property damage liability coverages:
'(d)Anyamoumpayablemderdusmuamebemuse
. ofbodxlymjuryorpropenyd.nnagesustamedman
.+~ accident by a wlmusanmspxedunde;lhls
mumweshan reduced by all sums because of

«+" such' bodily injury or property damage by*or on behalf
: cftheowncroropemtorofanmsnmdmotorvehmle.

) Anyamount recovembleasdnmgerbmuseof
bodily injury or property damage sustained in; an
. accident by a person who is an insured under this
insurance shall be reduced by all sums paid because of
such bodily injury ot property damage by or on behalf
of any person or organization j dyorseveta.llyhable
with the owner or operator of an uninsured
mowrvehmleforﬂnhbodﬂyuuuryormw
including ail sums m]ury or
Propertydamaseeovuascofﬂwpolw
POL!CY PERIOD: TERRITORY *~ '

Thxs insurance applies on!y to accidents which occur during
the policy period and within the United States of America,
its territories or possessions, or Canada.

V. DEFINITIONS

When used in reference to this insurance (including
endorsements forrmng a part of the policy):

bodily injury — means bodily injury, sickness or disease,
including death, sustained by a person who is an insured
imnder (a) or (b) of the Persons Insured provision;

hit-apd-run vehicle — means a motor vehicle which causes

‘an accldem resulting in bodily injiry to an insured or .
propertydamage,prov:ded, )
(a) there cannot be ascertained the identity of c:tlher the

operator or the owner of such motor vehicle; and

" (b) the insured or someone onhbbehalfsmllhave
reponed the accident promptly to either the company,
“ora law-cnforcemem officer.

insured motor vehicle — means a motor veh:cle rcgisterad in

Virginia with respect to which the bodily injury and property
damage liability coverage of the policy applies but shall not

16
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lldudc:auchlciewhﬂebemguwdmmomdwpemnmnof
the owner; : . ST

xﬂm.vm ~ meansa lamimom_rvdm_:le qg'uadg.;-other

(a) a farm type lra.tor or other equipment designed for
Emnpally off public roads, while not upon publu..

(b)avghsc!eopgmted on rails or cruwker-tregds, or
(c) a vehicle while located for use as a residence or
premises; =, . . "

nwned insured — petson mmed in the
declarations ofdnspobcyandmcluda the spousenfa
rwdemofdlesamchousd\old, SLIR I

gwupymg means m or upon or entenng mto or ahghung
rom;

pmpenydamage urytoordsu'muonof(l an
wsured motqy vehicle owny the named msuredor)lus
spome.xfamdentot‘thesamhouseholdandtheconwms
of such motor vehicle, and (2) any other property (except a
motorvehlcle)owmdbyanmuredandloca n Virginia;

relative — means a person related 1o the named insured by
blood, marriage or adoption who is a resident of the same
household;

uninsured motor vehicle — means:

(a) a motor vehicle with respect to the ownership,
maintenance or use of which there is, in at least the
amounts specified in the Virginia Motor Vehicle Safety
Responsibility Act, neither (1) cash or securities on file
with the Virginia Commissioner of Motor Vehicles nor
(ii) a bodily inj andpropert% damage liability bond
or insurance "'Ly at the time of the
acident with respect to any person or Organization
legally responsible for the use of such vehicle, or with
respect to which there is such a bond or insurance policy
applicable at the time of the accident but the company-
wnting the same is or becomes insolvent or denies
coverage thereunder; or o .

(b) & hit-and-run vehicle as defined.

VL CONDJTIONS

A. Pd yisions. None of the Insuring Agreemems.
Exdusxlci)cyns.%gndmons or other provisions of the policy shall
app todzelnsurameaﬂ'ordedbytluacudorsanmtexcept
nditions “Notice”, “Insured’s Duties in the Event of
Loss" ' “Submganon” “Changes”,
“Cancellation” and “Declarations”.
B. Premium. If during the policy period the number of
insured motor vehicles owned by the named insured or
spouse and registered .in Virginia changes, the named
insured shall notify the company during the policy period
of any change and the premium shall be adjusted in

*Assignment”,

mrﬂancewhthcmanmlsmbythemmwny if the .
eamed; mmum .thus. computed gxcepids. the.:advance.
premium paid, the mmeduwwndahullmmemtomc
campaay; if ess, the company shall retum, to the named .

Mmmwdmmmbymhmmd. R

Pmpfq Claim; Medicul Reports; Proof of Loss. As soon
le, the'ingured or pthgr person mmd.nm
vctothecompanywuttenproot‘ofclaun. r oath
lfreqmred, of theuanueandemm
of the i mjunes, treauncm,andother dgta‘ﬂs emenn into the '
tion of the amount payable he Ir'Proo

crannslmllbemadeuponfomnsﬁmushedby company
unless the company shail have failed-to furnish* such forms*

within 15 days after recejving notice of claim. . ,
. The injured person shall'submit to physical examinations by

physicians selected. by thé ‘company when and as the -

* company mdy reasonably require and he, or in the event of
hjs incapagity his lcga.lrcpmemanv ¢, or in the event of hi$
death his representative’ o mégxsons or ‘persons
entitled to sue the;-efor, shall upon request from the
company execute’ authorization to enable the company to
Pmmedmlxeportsandcopzsofrecords

ﬂlemsuredoromer n making claim for damage to
pmpcrtyshaﬂﬁleproofoflossm the company within
sixty days after the occurrence of loss, unless such time is
extended in writing by the company, in the fonn of a sworn.
statement setting forth the interest of the insured and of all
others in the property affected, any encumbrances thereon,
theacnmlashvaluethemfawmeot'lom.meamomt.
place, time and cause of such loss, and the description and .
amounts of all other insurance covering such property.
Upon the company’s:request, the i shall exhibit the
damaged property to the company.
Wlmrspectzoc!amsallegedmhdve utofthe
ownership, maintenance or use of ahn-and-nm if the
msuredhasnotobtamedajudgment John Doe, the
liability of the uninsured motorist may be established, as
Jbetween the insured .and the:icompany, by filing with the
company within a reasonable time after the accident a
statement under oath that the insured or his legal
representative has a cause or causes of action arising out of
such accident. for damages against a person or persons

su;ﬁa rt thereof, and shall vincing
tyanherewasahlt-and-mnvehn:lemvoivedmme
mdent.
D.. Nomeo“.egalm:n. If, before thecompanynmka
payment of loss hereunder, the insured or his le
resentative. shall institute: any. Iegnl action for y
injury or property e against any person or
o;ﬁlmon res le for the use of a motor
le involved in the accident, a copy of the surnmons and
complaint or other process served in connection with such
legal action shall be forwarded immediately to the company
by the insured or his legal representative.
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. E. :Other Insurance, With respect to bodily injury to an -
insured while ‘occupying a motor vehicle not owned by the
named insured,’ this insurance shall apply ‘only- as excess
insurance over any other similar insurance available to such -

insured and applicable to such vehicle as primary insurance, -

. as provided in ' the ‘foregoing paragr: if - the’
Except as p regoing paragraph, he

insured has other similar bodily injury insurance a
him and applicable to the accident, the company shall not
be liable for. a greater proportion of any loss to which this

coverage dpplies than' the limit of liability hereunder bears '

tnthe;tmbf!heapphmblelnmtsofhabiluyof;hls
insurance ang such other insurance. = °

With respect to property damage,ﬂusmsumnceslmllapp!y
only as excess insurance over any other valid and coflectible
insurance of any kind applicable ta such property damage.
With respect to an accident wherein an employee of a
self-insured employer receives a worker’s compensapon
award for injuries resulting from an accident with'an’
unmuredmcwrvdmle.smhawardshanbe;etoﬂ’agam

i
y judgment, dunag& warded for personal :inflries:
resudmg ms{:;: y o A:?wusu‘

F. Paymeat of Loss. theCompan

hereunder is payable i Y. Any anmun.t:dn::”
(@) to the insured, or
(b)nfthemredbeumnortolusparentorgturdm:,

(c)lfthemsmedbedeceasedtolussumvm
BSPO“%

(d)toapasonauthormdbylawtorecavesmh ’
..pamtormapemnbgdﬂymdedwrmve:m
| dar hich the payment represents; L - .:-..
provzded. lhecompany may at its option
dug herpunder in accordance with dwmon{n) Y
G. This endorsement teplam any other pmvnsxons oi‘the
pohcy including any ner forming a part thereof,
affording’ amﬂar insurance with respect 1o an dan;fap
arising out of the ownership, maintenance m'y an-
m'nnsured mo!orvehsc!e ora t-and-mnvehscle. E ""?

muw . PN EEPCITN 2 (RS

' _  UMITQF LIABILITY .aup.

s li !. . . 5 .:‘;:.' .;',_' “als - EN [l . .;. ' .‘%‘:

Unm.sofl.labihtystatedmdedamnons PRI TR

§ ! ! 2t aese e A 111 1o° . ..&nm )

Limit of Ligbility Sajed in declarations provided such mit shal first ber - i o
Bodily Injury .- . : . $25000 cach person " ST Lot
$50,000 each accident o u
Pmpeuyl)amage slommmt ’ o

i : . 3
s .. . O T i

it P ]l 8 e UL

Note: mtbnowmgmdoxsemmtapphswhentlwmdorsemcntnumhensshowqoqthedeclaxauons?age. e

6557 FEDERAL EMPLOYEFS USING AUTOMOB!I‘FS lN GOVERNMENI‘ 'BUSINESS

Y
b

Imagudﬂm&em!wydmmtapplyundudnlmbﬂm@wm&efoﬂowmgasm R R

1. The United States of America or any of its agencies;
2 Anyperson,nn!udmgdwmmedmsumd,wphmpectmbodﬂymju:yor

ey, .
[N BEEIEYS MR ETE SR R 7 B

pmpenydamagemulnngfmmd:e’

operation of an automobile by such persan as an émployee of the United States Government while.

%i_teseo of his office or employment, if the |
ort

of Section 2679 of Title 28, United Smlm edeml

Act), as amended, require the Agtorney General of the United States to defend such

action or rowadmgwhmhnmybebraughtforswhbodﬁymjury orpropeﬂydamage.whedwrormtthcuud;nt,

outafwhx:hsuehbod:!ymjuworprg}:mydamageamse beenrepomdbyoronbehalfofsuchpetsontothg-

United States or the Attomey Gener:

....'

B T |
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Note: lt'botheoveragsDdeampmvuledmlderPartlllendoxsemmtéZﬂVapphesbuufonlywvemchss
provided, endorsement 6259Y applies.

6259V PHYSICAL DPAai\ll_ltAGE ENDORSEMENT

lnsagweddut
1. With respect to such coveragcasnsaﬂ'orded undermeComprehenswecoverage, ¥ shall be deducted from the amount
of each loss as to each autornobile.

2. With respect to such coverage other than as enumerated in paragraph | above, *** shall be deducted from the amount
of each l0ss as to each automobile.

3. The following exclusions are added:
This policy does not apply under Part J1I:
(1) to loss to the automobile while being operated in any prearranged or organized racing or speed contest or in
practice or preparation for any such contest;
(¥)] m:gbswﬂwauwmohlehmomofordmngdwmofmauwnwstgfortheuanspomuonofdg
explosive substance, flammab or similarly hazardous materials, except such transportation as is inciden
ordinary household or farm activities of the named insured;
*#* See amount with coverage D in declurations.
“‘SeemnommthcovemgeGmdeciamuons.

6259Y PHYSICAL D%@ ENDORSEMENT

It is agreed that
1. With respect to such coverage as is afforded under the Comprehensive coverage, ** shall be deducted from the amount
of each loss as to each automobile. s
2. The following exclusions are added:
This policy does not apply under Part OIL:
(l)wb&mmemmhﬁewhﬂebemgopmwdmmypmamngedmorgmmdmngorspadmnmmm
pxacnceorprepamuonforanysmhoonmt;
to losstomealmnwbﬂe ontofor the use of such automobile for the rtation of
@ %ve dtmns transpo any

hazardous materials, except such transportation as is incidental
toordnmyhamholdor&mmwmoﬁhgmmmm

** See amount with coverage D in declarations.

Note: When Coverage R is shown in the declarations, this endorsement replaces any similar coverage in the policy.

6230.2L LOSS OF USE
COVERAGE R
company agrees to reimburse the named insured 2 total payment this insurance shall not
The tmmnon expense incurred 3: &mmmmdmmau

necessary transpo
emedmgSlOperdayortotahngmomﬁnnm due to
the loss of use of an insured motor vehicle because of 3. Asmedhuunmnedmowrvemcbmns
damage caused by accident to such vehicle. vehicle described in the declarations and for which
aspeuﬁcptmmforth:scovemgeischarged.
1. This endorsement does not apply in the event of a This endorsement is subject to such exclusions, canditions,
theft of such vehicle for which transportation and other terms of the hcyasm licable to the

expense reimbursement coverage is provided under Comprehensive, Fire, Etc, andfor
the policy. Collision coverages which are mt monsstem herewith,
19
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD.
dede ke de
ANNA L. PHELPS,

Plaintiff,

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

Defendant.

MOTION FOR SUMMARY JUDGMENT
Y_STATE FPARM AT, AUTOMOBILE TN ANY

The defendant, State Farm Mutual Automobile Insurance
Company, by counsel, pursuant to the prov;sions of Rule 3:18 of the
Rules of the Supreme Court of Virginia, hereby moves this Court for
the entry of summary judgment on its behalf for the reason that the
undisputed facts in this case show that the claim asserted by Anna
L. Phelps is not covered under the policy issued by State Farm
Mutual Automobile Insurénce Company .

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY

By ngﬁvﬂq M. ,égﬁcéLQVfbﬁ’

Of Counsel

Henry M. Sackett, III
Edmunds & Williams, P.C.
P. O. Box 958

Lynchburg, VA 24505

o< 52



I hereby certify that a copy of the foregoing Motion for
Summary Judgment was mailed to R. Louis Harrison, Jr., Esquite,
Attorney at Law, P.0. Box 1008, Bedford, VA 24523, counsel for the

plaintiff, on this the 9th day of March, 1990.

~ LJ'&M M. A%ée#?ﬁ

Attorney for 'the defendant, State
Farm Mutual Automobile Insurance
Company
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RADFORD & WANDREI
ATTORNEYS AT LAW
P. 0. BOX 1008
BEDFORD, VIRGINIA 24523

DuVAL RADFORD . AREA CODE 703
ROBERT T. WANDREI PHONE sse -a1s:

R. LOUIS HARRISON, JR.

March 12, 19990

Henryv M. Sackett, III, Esquire
Edmunds & Williams

P. O. Box 358

Lynchburg, Virginia 24505

In Re: Anna L. Phelps v. State Farm Mutual Insurance Company

Dear Henry:

Enclosed please find a copy of my opening brief in this
matter. I would anticipate your £iling a reply within a
reasonable time (please let me know what your schedule would
allow), and then setting the matter before Judge Sweeney for
hearing.

I thank you for your attention to this matter.
Very truly yours,
RADFORD & WANDREI

;ZTT
ouis Harrison, Jr.

RLHjr/kah
Enc.

cc: Carol Black, Clerk
Circuit Court of Bedford County

FILED IN THE CLERK'S OFFICE

me Sty of~Moncin 1590

TESTE:

Clerk

Am«g&m.v_o.c,
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VIRGINIA:

IN THE CIRCUIT COURT OF BEDFORD COUNTY

ANNA L. PHELPS,
Plaintiff,

V. ) ( MEMORANDUM OF LAW

STATE FARM MUTUAL INSURANCE COMPANY,
Defendant.

FACTS

The issues of fact, before this Court, are undisputed and are
as follows:

Anna L. Phelps is a nineteen year old student. (ALPdep. p.4.)

On June 10, 1989, Anna was involved in a single car accident
in Bedford County, Virginia. (answer §1l) (ALPdep 12-15). At the
time of the accident Anna L. Phelps was covered by a policy of
automobile insurance with State Farm Mutual Automobile Insurance
Company A 370-661-46-01. (answer 92). Alcopy of the policy is
attached to the Stipulation as Exhibit "a". The policy was in
good standing on June 10th and Anna L. Phelps followed proper
reporting procedures under the policy. (answer 9¥3). Nevertheless,
by letter dated July 24, 1989, J. William Dinwiddie, Claims
Superintendent, of the Tidewater Virginia Division, denied
coverage because the vehicle which Ms. Phelps was driving
allegedly did not qualify as a "non-owned, temporary substitute or

newly acquired automobile under your policy". A copy of that

1 FILED IN THE CLERK'S OFFICE
RADFORD & WANDREI &)
TOED & WAND 1ha__daym;:KI¥¥Eil__1d3§
BEDFORD, VIRGINIA TESTE:

24523

. - Clerk
29 -Aé(-“-l-ﬁmm.bﬂﬁ__o.c. 55



denial letter is attached to the Motion for Judgment as Exhibit
"B". (answer q 6).

The Plaintiffs do not contest that the automobile was not a
temporary substitute or newly acquired automobile under the policy
but instead assert that it was a non-owned automobile. 1In
particular, part 3 - Physical Damage - Coverage G - Collision,
found on page 6 of tﬁe policy requires State Farm to "to pay for

loss caused by collision to the owned automobile or to a non-owned

automobile". A non-owned automcobile is defined later in part 3
under the definition section "as a private passenger automobile or
trailer, not owned by or furnished for the regular use for either
the named insured or any relative, other thén a temporary
substitute automobile, while said automobile or trailer is in the
possession or custody of the insured or is being operated by him."
There is no evidence that the automobile was furnished for the
regular use of Anna Phelps. 1In fact, she had driven it only once
before and had to obtain special permission to drive the car.
(ALPdep. 15)

It is not disputed that Mary L. Phelps owned the 1988 2-door
Nissan at the time of the accident and that Mary L. Phelps was the
biological sister of Anna L. Phelps. Nevertheless, the definition
of relative in the policy is more limited than merely the casual
use of the term, instead relative is defined as "a relative of the
named insured who is a resident of the same household. (policy p.

4). The Plaintiffs do not dispute that the two girls were

RADFORD & WANDREI 2
ATTORNEYS AT LAW
BEDFORD, VIRGINIA
24323
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biological sisters and that both resided at 8319 Brookville Court,
Springfield, Virginia 22153 at the ti@e of the accident. The key
question, for the Court, is whether such arrangements constituted
a "household" under the Virginia insurance law. If it does not,
then the Plaintiffs are entitled to judgment.

The living arrangements of the two sisters, as set out in
their depositions, was that Mary had been living in a town house
at 8319 Brookville Court, Springfield, Virginia. She was living
there with a roommate named Rob Johnson. (ALPdep. 6) At the time
there was a third roommate named Tony Bezacgqua, Tony decided he
wanted to move out and moved after only two and a half weeks.
(MCPdep. 4) Toward the end of January 1989; Anna moved in with
her friend Michelle Panzarino, each girl paid one third of the
rent and one third of the utilities. (MCPdep. 9-10) Which girl
wrote the rent check varied.

The apartment lent itself to multiple occupancy. There were
three floors, the basement being a large open room, with a laundry
room off to the right and a small half bathroom. The middle floor
had a kitchen, small dining room and a small living area all in
one great room with the kitchen offset. The upstairs had full
bath and two bedrooms. However, it was usually used as three
bedrooms because the basement was turned into a bedroom. (MCPdep.
6).

Toward the end of January 1989, Anna moved in with her friend

Michelle Panzarino, each girl paid one third of the rent and cne

RADFORD & WANDREI 3
ATTORNEYS AT LAW
BEDFORD, VIRGINIA
24523

o7



third of the utilities. (MCPdep. 9-10) Which girl wrote the rent
check varied.

Each girl was self supporting without significant help from
their parents. Both had jobs as waitresses and both were
beneficiaries of trust fund while they were students which paid
$200.00 a piece for the rent which went directly to the Landlord.
(MCPdep. 10) Each girl bought her own food and they did not eat
as a group. They all had different work patterns and eating
patterns and in fact rarely ate at home.

Michelle Panzarino eventually moved out and they had two
other short term roommates, John Osh and David Vaughn. John Osh
left and another girl moved in, Gloria Harfic. (ALPdep. 18019)
The largest number of people that was there at any one time was
four, the least two. (MCPdep. 10).

ARGUMENT

The Court, in this case, is indeed fortunate to have law of
unusual clarity on this subject. The Supreme Court has
interpreted the term "relative" in same State Farm Automobile
Insurance policy in the same setting as this case. The case was

State Farm Mutual v. Smith, 206 vVa. 280 (1965). On page 285 in

paragraph 6, the Court defines the word "household" as embracing

"a collection of persons as a single group, with one head,
living together, a unit of permanent and domestic character,
under one roof; a collective body of persons living together
within one curtilage, subsisting in common and directs their
attentions to a common object, the promotion of their mutual
interests and social happiness."

This definition of the term has been embraced by the Virginia

RADFORD & WANDREI 4
ATTORNEYS AT LAW
BEDFORD, VIRGINIA
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Court in several othér and more recent cases. In St. Paul

Insurance v. Nationwide Insurance, 209 Va. 18 (1968) the Court

made clear that their definition of the word "household" was not
mere dicta.

In State Farm Mutual Automobile Insurance Company v. Smith,
206 Va. 280, 285 142 SE 24 562, 565, 566 (1965), we adopted
one of the recognized definitions of the word "household", as
used in such insuring provisions, as meaning "a collection of
persons, a single group, with one head, living together, a
unit of permanent and domestic character, under one roof."

The Court reaffirmed this position again in Allstate

Insurance Company v. Patterson, specifically noting an addition to

the above language that "residence emphasizes membership in a
group rather than an attachment to a building". It alsc speaks of
a "settled or permanent status" as being necessary to find a
person a resident of a household. A household is a unit
"permanent and domestic character". See 231 Va. 362 and 363.

Once again, in Government Employees Insurance v. Allstate, 235 VA.

542 (1988) the Court quotes the language from the previous case:

Whether the term "household" are a "family" is used, the
term embraces a collection of persons as a single group, with
one head, living together, a unit of permanent and domestic
character, living under one roof; a "collective body of
persons living together within one curtilage, subsisting in
common and directing their attention to a common object, the
promotion of their mutual interest and social happiness."

Finally, the language is again reiterated and éoincidently once
again defining the same State Farm policy as this case in Furrow

v. State Farm Mutual Automobile Insurance, 237 Va. 77 (1989) as

follows:

RADFORD & WANDREI
ATTORNEYS AT LAW
BEDFORD, VIRGINIA

24523
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In defining the phrase "resident of the same household"
we have said that the term "household" connotes a settled
status which is more permanent and settled than would be
indicated if the phrase "resident ‘'of the same house or
apartment." In the present context, the term embraces a
collection of persons living together as a single group with
one head, under one roof, a unit of permanent and domestic
character. (Citations omitted) Furthermore, a persons intent
is important is determining whether she qualifies as a
residence of a particular household."

Thus a long line of cases, beginning and ending with a case
against State Farm, the defendant here, clearly define the term
"household".

The facts of this case defy any inclusion of Anna L. Phelps
into a household with her sister. First of all the definition
requires that there be "one head" of the househald. Even a casual
reading of the depositions leaves the inescapable conclusion that
there was no one in charge. Certainly Marjorie Phelps, the mother
of the two girls, had, at one time, been the head of the household
but she no longer controlled the actions of her two girls.
(Certainly she did not approve of Mary's 'live-in boyfriend, a
subject which Mrs. Phelps will address, in long forceful detail,
with remarkably little provocation.) Further Mrs. Phelps, was
living hundreds of miles away. The definition requires the head
of household to be living with the family. The girls were
supporting themselves out of a trust fund money and jobs and were
over the age of eighteen.

State Farm may argue that Mary Catherine, as the older

sister, was acting as the head of the household. However, the

RADFORD & WANDREI 6
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bills were split evenly and were usually paid by Anna and there
was no showing in the record at all Ma;y attempted to exercise any
control over Anna, instead, the record shows that she was trying
to establish a relationship with her boyfriend and that Anna was
brought in to replace Tony, who moved out shortly after the lease
was signed. (See MCPdep. at 627.)

State Farm would indeed be hard pressed to say that Anna was
the head of the household. The evidence certainly does not show
that Anna exercised any leadership or control over her older
sister and live-in boyfriend and to assume such would be
ludicrous. Further, there is no shaowing of any leadership over
the other roommates.

The definition also requires that the collection of persons
be a single group.....a unit of permanent and domestic character.

The evidence shows that during the short period of the year
there was at the house, Mary Catherine Phelps, Anna L. Phelps,
Tony Bezacqua, Robert Johnsaon, Michelle Panzarino, John Osh,
Gloria Hartic and David Braun and that all persons were using the
residence as a boarding house kind of arrangement. The deposition
testimony shows each roommate paid their own rent and seldom ate
together and each pursued their own lives separately. There was.
nothing permanent or domestic about the arrangement. They could
hardly be termed a single group. Along the same lines, there is
nothing in the evidence to hint that the attention of the group

was toward a "common object, promotion of their mutual interests

RADFORD & WANDREI 7
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and social happiness." Instead, the evidence shows that they
each pursued their own separate lives.
The Virginia Supreme Court has construed the term household

very narrowly in its opinions. 1In State Farm Mutual v. Smith, 206

Va. 280, the Plaintiff, Elaine R. Smith, had been residing with
her sister for eight months before the automobile accident,
intending on staying with her married sister until the baby was
born. However, while driving the car of her brother-in-law, she
was injured in an accident and State Farm refused to pay. The
Court found as a matter of law that Ms. Smith was not a resident
of her sister's household. In the Smith's case, it was sisters
staying together until the baby was born and in this case it was
sisters staying together while Anna was in school.

In Allstate Insurance v. Patterson, Patterson had a wreck

while he was a member of a motorcycle group which traveled
throughout Virginia and other states. He stayed in his parents
home when he wasn't visiting one of the groups club houses and
spent about ten percent of his time at this parents house. The
Supreme Court found on these facts that the trail court erred in
giving the matter to the jury and that as a matter of law
Patterson could not have been a resident of his fathers household
on the date of the accident and therefore reversed and entered a
final judgment.

In St. Paul Insurance v. Nationwide the operator of the

vehicle was on leave from the Army living with his mother. When

RADFORD & WANDREI 8
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he left for the Army his parents were together, however, during
the time that he had been inducted his parents had been separated.
The trial court, therefore, held that the operator was not a
reéident of his fathers household.

In the case of GEICO v. Allstate Insurance the parties were

married to each other, however, the Court found that the parties
had been separated for approximately four months and therefore the
Supreme Court reversed the decision of the trial court and found
as a matter of law that the husband was not a member of the same
household of his wife at the time of the accident.

Finally, the recent case of Furrow v. State Farm, a daughter,

who was living with her boyfriend, moved back into her mothers
home during a separaticn, with her mother, older sister, younger
brother and her mother's husband. The daughter stayed at her
mothers home during the week and spent weekends with a married
boyfriend at a local apartment. The trial court found from this
evidence that the daughter was not a resident of her mother's
household and the Supreme Court agreed.

In five cases, three of which were within the last four
years, the Supreme Court has read the term “household" very
narrowly. Judge Barksdale, of the Western District of Virginia,
Lynchburg Division, also read the term narrowly, noting that where
a son had run away to join the Navy he was not a member of his
fathers household. The Court found important the fact the father

had no discipline or control over the child. See Allen v.
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Maryland Casualty Company 259 Fed. Supp. 505, 512 (1966).

Finally, the Court is familiar with the well understood
maxim that the policy provisions of an insurance policy are to be
construed in favor of the insured. Thus, one Court went so far as
to note that in light of a Virginia‘'automobile policy "one might
be held a member of a household within a provision extending
coverage, though not for purposes for policy exclusion." See
White v. Nationwide Mutual Insurance 245 Fed.Supp. 1, 3 (W.D. Va.
1965).

CONCLUSION

Repeatedly, recently and consistently the Supreme Court has
required the term '"household" to be a collection of persons as a
single group but the evidence shows that the persons living here
were of different groups. Also, a household requires "“one head",
but the evidence shows that no one person was in charge. The
Supreme Court requires a household be a unit of permanent and
domestic character, the evidence here shows that the living
arrangements were a temporary boarding house arrangement. The
Supreme Court requires that the collective body of persons be
directing their attention to a common object toward the promotion
of their mutual interest and social happiness. The evidence here
shows that each person was pursuing his/her own life independently
and there was no common object. The Supreme Court instructs the
Court that it is important to note whether the parties intended to

act together as one unit, the evidence in this case shows that
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there was no such intent. The Supreme Court has been quick to
reverse trial courts who have held aga%nst its instruction, and
the rules of construction are to resolve ambiguities against the
insurer, even to the point of inconsistent‘results.

The Plaintiffs would therefore suggest to the Court that the
undisputed facts here point clearly and irrefutably to the
conclusion that Anna L. Phelps was not a member of the same
household as her sister and therefore your Plaintiffs pray that
this Court declare the vehicle that Anna L. Phelps was driving on
June 10, 1989 was a non-owned automobile under the provisions of
the applicable State Farm Mutual Automobile Insurance policy.

Respectfully subﬁitted,
ANNA L. PHELPS

By: :;ﬁ7 (-— /ﬁ———-—;:>

Of Counsel

R. Louis Harrison, Jr., p.q.
RADFORD & WANDREIL
P. O. Box 1008
Bedford, Virginia 24523
CERTIFICATE

I hereby certify that a true and exact copy of the foregoing
memorandum of law was hereby mailed to Henry M. Sackett, III
Esquire, counsel for the defendant, at Edmunds & Williams, P.C.,

P. O. Box 958, Lynchburg, Virginia 24505, this the /& day of

M eads 1990.
7N —

’
R. Louis Harrison, Jr.
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B. C. BALDWIN, JR.
ROBERT D. RICHARDS
PAUL H. COFFEY.JR.
KENNETH S. WHITE
ROBERT C. WOOD. IX
HENRY M. SACKETT. IIT
RAYNER V. SNEAD, JR.
BERNARD C. BALDWIN, 1T
WM. TRACEY SHAW

R. EDWIN BURNETTE, JR.
BEVIN R.ALEXANDER,JR.
PATRICIA R.BLACK
WILLIAN E, PHILLIPS
ELEANOR A. PUTNANM DUNN

EDMUNDS & WIiLLIAMS
A PROFESSIONAL CORPORATION

SUITE 400
800 MAIN STREET
P. O. BOX 938 .
LYNCHBURG, VIRGINIA 24505

TELEPHONE ( 804) 846-9000
TELECOPIER(804) 848-0337

September 6, 1990

J. EASLEY EDMUNDS, JR.
(1914-1977)
SAMUEL H. WILLIANS
(1914-1870)

R. Louis Harrison, Jr., Esq.
Radford & Wandrei

P. 0. Box 1008

Bedford, VA 24523

Re: Anna L. Phelps v State Farm Mutual Insurance Company

Dear Louis:
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VIRGINIA: .
IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD

ANNA L. PHELPS,
Plaintiff,

V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,
Defendant.

DEFENDANT’S RESPONSE TO
PLAINTIFF’'S MEMORANDUM OF LAW

The defendant, State Farm Mutual Automobile Insurance
Company (hereinafter "State Farm"), by counsel, submits this brief
in response to Plaintiff’s Memorandum of Law.
STATEMENT OF FACTS
Anna L. Phelps and Mary C. Phelps are sisters who were
19 and 20 years of age, respectively, in June, 1989.' They lived

with their family at Route 2, Box 170, Goode, Virginia from 1972

! S/17/90 Deposition of Anna Lee Phelps at page 15, lines

24-25; 5/17/90 Deposition of Mary Catherine Phelps at
page 3, lines 11-12. FILED IN THE CLERX'S OFFICE

Ths% of_Sn..p;L__, 1930
TESTE: | .
L

\ A [ ¢
- .

67



until they went to college.2 Their mother, two younger sisters
and, during the winter months, their grandmother still live in the
house in Goode.’ In June, 1989, Anna and Mary were students at
George Mason University in Fairfax, Virginia and were sharing a
townhouse in Springfield, Virginia.*

Mary, the older of the two, began attending George Mason
before Anna, and moved into the Springfield townhouse in October,
1988°. Anna moved in a few months later, in January 1989, when she
began attending the University.® Mary’s boyfriend at the time,
Rob Johnson, lived in the townhouse on a come and go basis, and a
friend of Anna‘’s, Michelle Panzarino, moved in at about the same
time Anna did and moved out approximately one week after the

accident.’ However, when Anna moved in, only she and Mary signed

5/17/90 Deposition of Marjorie Hunt Phelps at page 3,
lines 9-13; 1/22/90 Depo. of ALP at p. 4, lines 4-16;
5/17/90 Depo. of MKP at p. 9, lines 9-11

’ 5/17/90 Depo. ALP p. 8, line 22 - p. 9, lines 1-22.
5/17/90 Depo. Mrs. Phelps p. 3, lines 13-25.

4 1/22/90 Depo. ALP p. 5, line 15 - p. 7, line 25.

> 1/22/90 Depo. MCP p. 4, lines 4-8.

s 1/22/90 Depo. ALP p. 5, lines 7-14 and p. 6, lines 9-12.

-4

5/17/90 Depo. MCP p. 14, lines 12-19; 5/17/90 Depo. ALP
p- 18, lines 5-20; 1/22/90 Depo. ALP p. 17, line 25 - p.
18, lines 1-5.
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the new lease and both of the girls wrote the majority of the rent
checks.? The utilities were in Mary’s name.’

Assisting with the girls’ college education and living
expenses was a family affair. Mary and Anna’s father died in 1979,
and their mother could not afford to pay for all of their college
expenses.'® Mrs. Phelps paid some of their school expenses and
loaned them money when they were in need.!* Other family members
helped out as well. The girls’ grandfather established a trust to
assist with their educational expenses.'’ Their father’s cousin
paid for their school books as a graduation present®’ and their
grandmother loaned Mary money to purchase the automobile involved
in the accident and bought the girls a kitchen table and Mary a

14

bedroom set. Anna and Mary also obtained jobs to help make ends

15

meet. The trust paid for the girls’ college tuition and assisted

8 5/17/90 Depo. MCP p. 4, lines 18-22 and p. 6, line 19 -
p- 7, line 20; 5/17/90 Depo ALP p. 10, line 19 - p. 11,
line 3; 1/22/90 Depo. ALP p. 21, lines 3-5.
° 5/17/90 Depo. MCP p. 7, lines 21-25.
0 5/17/90 Depo. Mrs. Phelps p. 6, lines 12-21.

t 1/22/90 Depo. ALP p. 22, line 25 - p. 23, lines 1-5;
5/17/90 Depo. MCP p. 12, lines 16-24.

12 5/17/90 Depo. Mrs. Phelps p. 4 lines 3-8.
1 5/17/90 Depo. Mrs. Phelps p. 6, lines 7-9.

1 5/17/90 Depo. MCP p. 13, lines 12-18 and p. 16, lines 5-
8.

13 5/17/90 Depo. Mrs. Phelps p. 6, lines 7-15.
3
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with rent.'® Although their mother had no direct control over the
trust fund, she had some input with the trustee regarding how the
money was to be spent and told the trustee to pay her daughters’
rent out of the trust.?

Anna and Mary remained an active part of their family
while away at school. They would come home to Goode for school
vacations and holidays, when their school demands and work
schedules would permit iﬁ.' Mary came home almost every break and
Anna would come home every couple of months.'® Mary still kept
some of her possessions at the house.® Anna still went to an eye
doctor in Goode.?* While at home, they did not have the use of
their old bedrooms because their younger sisters and, during the
winter months, their grandmother had taken them over.?' However,
they otherwise resumed their accustomed lifestyle in that home in

that they were expected to abide by their mother’s general house

rules. ? Anna moved back with her mother after the accident

16 5/17/90 Depo. Mrs. Phelps p. 4 lines 18-22.
17 5/17/90 Depo. Mrs. Phelps p. 12, line 6 - p. 13, line 1.

18 5/17/90 Depo. ALP p. 12, lines 21-23; 5/17/90 Depo. MCP
p. 12, lines 9-12.

1 5/19/90 Depo. MCP p. 11 line 22 - p. 12, line 2.
2 5/17/90 Depo. Mrs. Phelps p. 21, lines 2-9.
2 5/17/90 Depo. Mrs. Phelps p. 13, lines 2-18.
22 5/17/90 Depo. Mrs. Phelps p. 18, lines 5-16.
4
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before returning to school and Mary moved back in with her mother
in January, 1990 after she dropped out of George Mason.?*

Mrs. Phelps remained involved in the girls’ lives in
other ways than those already mentioned. She arranged for the
preparatiqn of their tax returns and paid their taxes. She claimed
Anna and Mary as dependents upon her tax returns up through 1990
and listed them as residing with her 12 months a year.? Her
health and medical insurance covered Anna and Mary in June, 1989. %"
She received Mary’s grades and all communications regarding Anna’s
education from George Mason.?® She made her opinion known regarding
the girls’ behavior when it did not meet with her approval,
although, while they were in Springfield there was little she could
do to enforce her beliefs.”

Oon June 10, 1989, Anna and Mary went home to Goode to
attend a family wedding that weekend. At the time, Anna owned a
Honda CRX, insured by State Farm, which seated only two people and

Mary owned a Nissan Sentra XE, insured by Nationwide, which seated

2 5/17/90 Depo. MCP p. 17, lines 4-8; 5/17/90 Depo. Mrs.
Phelps p. 6, line 22 - p. 7, line 6.

2 5/17/9C Depo. Mrs. Phelps p. 16, lines 8-25; 5/17/90
Depo. MCP p. 11, lines 11-18.

23 5/17/90 Depo. Mrs. Phelps p. 15, lines 6-24.

26 5/17/90 Depo. ALP p. 12, lines 10-13; 5/17/90 Depo. MCP
p.- 10, lines 12-16.

7 5/17/90 Depo Mrs. Phelps p. 18, line 17 - p. 19 line 13.
5
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four people. *®

Anna intended to go to & party with two friends that
night so she borrowed Mary’s car, with Mary’s permiséion, because
three passengers would not fit in her car.? Anna and her two
companions drove Mary’'s car to a party at a private home. The
private road leading to the home had a tree in the middle of it in
a planter. While driving home from the party, Anna drove Mary'’s
car into the planter injuring all three occupants in the vehicle.

At the time of the accident, Anna was insured by a State
Farm Mutual Automobile Insurance Company policy under which she
seeks coverage in this case, in excess of that provided by
Nationwide on the car she was driving, for any claims against her
arising out of the accident. Anna‘’s State Farm policy provided
coverage to Anna for "owned" and "non-owned" automobiles. Because
the car Anna was driving was owned by Mary, it did not qualify as
an "owned" automobile as that term is defined in the'policy. A
non-owned automobile is defined as one.that is "not owned by or
furnished for the regular use of either the named insured or any
relative...". The policy defines "relative" to mean "a relative
of the named insured who is a resident of the same household."”

State Farm denied coverage to Anna because Anna and Mary were

relatives residing in the same household, for which reason the

2 5/17/90 Depo. MCP p. 14, line 13 - p. 15, line 4.

i 5/17/90 Depo. ALP p. 13, lines 3-11.

%0 5/17/90 Depo. ALP p. 13, line 19 - p 15, line 4.
6
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vehicle owned by Mary which Anna was driving did not qualify as a
"non-owned" automobile under the State Farm policy.
1SSUE

The sole question raised by this case is whether the
automobile driven by Anna and belonging to Mary qualifies as a
"non-owned vehicle" as that term is defined in Anna’s policy with
State Farm. If it does not, Anna would have no coverage under it
for any claim arising out of her use of that automobile.

ARGUMENT

The State Farm policy excludes coverage for liability
arising out of the use of vehicles owned by relatives who reside
in the same household. The rationale behind this exclusion is to
prevent the policy from covering, in addition to the insured’s own
automobile, the automobiles of the other members of the household
which risk the insurer did not contract to insure and for which it
did not receive a premium. See, Napier 5. Banks, 19 Ohio App. 2d

152, 250 N.E.2d 417, 419 (1969); Dairvland Ins. Co. v. Beekman, 118
Ariz. 294, 576 P.2d 153, 156 (1978); Shadholt v. Farmers 1Ins.

Exchange, 275 Or. 407, 551 P.2d 478, 481 (1976); Bartholet v.

Berkness, 291 Minn. 123, 189 N.W.2d 410, 413 (1971) (dissent);
Limpert v. Smith, 56 Wis. 2d 632, 203 N.w.2d 29, 32 (1973).

Because of their close relationship, relatives who are members of

the same household

"might be expected to use each other’s cars without
hindrance and with or without permission. Without this

7
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limitation a person could purchase just one policy on
only one automobile and thereby secure coverage for all
other vehicles he may own or vehicles the members of his
family own while residents of the same household.
[citations omitted] There is no doubt that a car owner
can insure all of the automobiles he owns, but he cannot
do so under a policy describing only one such automobile
and omitting all others owned by him or by household
relatives."

Limpert v. Smith, 56 Wis. 2d 632, 203 N.wW.2d 29, 32-33 (1973). The
exclusion protects the insurance company from the insured who pays
for one policy but seeks to be coverage under that policy for a
loss occurring while driving one of his family member’s cars.
Rodenkirk v. State Farm, 325 Ill. App. 421, 60 N.E.2d 269, 274
(1945).

The Virginia Supreme Court cited the Rodenkirk case for

this principle in State Farm v. Smith, 206 Va. 280, 289 (1965).

It noted, however, that the rationale did not apply to the facts
in Smith because it was not "a case of two automobiles available
to membefé of the same household"” ;gf at 289. In Smith, the
vehicle involved in the accident and for which coverage was sought
was the only vehicle available in the household. Therefore, there
was no concern about overloading the insurance policy with cars
owned by other members of the household. In this case, on thé
other hand, there were two vehicles available in the same household
- Anna’s Honda and Mary’s Nissan. Therefore, State Farm is being
asked to assume in this case the very risk that the policy language

involved in the case is designed to avoid.
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With this backg;ound in mind as to the purpose of the
policy language in question in this case, State Farm submits that
a close analysis of the applicable Virginia cases will support its
position that Anna is not entitled to coverage under its policy.
Anna is entitled to coverage under State Farm’s policy only if the
car she was driving owned by her sister, Mary, qualifies as a "non-
owned" automobile under the State Farm policy. If Anna and Mary
were residents of the same household, then Mary'’s car -does not
qualify as a "non-owned" automobile under the poliéy that State
Farm issued to Anna and State Farm’s positipn should be sustained.

Anna contends that she and Mary are not members of the
same "household" because their 1living arrangements at 8319
Brookville Court in Springfield, Virginia, did not constitute a
"household"” as that term has been defined in the Virginia cases.
However, State Farm does not contend that the apartment in which
Anna and Mary lived in Springfield, Vifginia, is the "household"
of which both Anna and Mary were a membef. It is State Farm'’s
position that Anna and Mary were members of the household of their
mother, who lives in the Goode community of Bedford County and,
therefore, they are in fact "residents of the same household".

Plaintiff cites State Farm v. Smith, 206 Vva. 280 (1965)
in support of the proposition that the living arrangement that Anna
and Mary had in Springfield, Virginia, did not constitute a

"household" as that term is defined in Smith. However, State Farm

7S
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respectfully submits that when the definitions adopted by the
éupreme Court in Smith are analyzed and applied to the facts of
this case, Anna and Mary are found to be residents of their
mother’s household. The issue in Smith was that of "residence".
The Supreme Court defined household for the purpose of determining
what the insured’s residence was. The Court stated at page 285,
"fh]ere, we must interpret the meaning of ‘resident’ when followed
by ‘of the same household’."” 1In a footnote, the Court then defined
household in the language stated in plaintiff’s brief. 1In the
following footnote, the Court went on to define the phrase that is
significant for this case, "resident of the same household" as
follows:
"Since ‘household’ is usually taken to

refer to a group of persons, rather than a

building, it appears appropriate to interpret

the term, resident of the same household as

meaning: resident of the same homestead and

member of the same household".. State Farm v.

Smith, 206 Va. 285, n. 7 (Emphasis added).
The Smith Court held that the State Farm insured was a visitor or
sojourner, not a resident, because there was never an intent to
become a resident of the household.

In this case, on the other hand, Anna and Mary Phelps had
always been members of their mother’s household and there is no
evidence of an intent to alter that relationship. On the contrary,

their intent to remain residents of their mother’s household is

evidenced by the fact that Anna returned to her mother’s home in

10
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Goode, not the ,apartmen; in Springfield, to recuperate from
injuries received in the subject accident and Mary returned to her
mother’'s home to live when she dropped out of school. The Phelps
household in Goode, Virginia, clearly satisfies the Smith
definition of a household. Mrs. Phelps provided her daughters with
a household of permanent and domestic character in which she was
the head and all of the family including the grandmother during the
winter and the girls during school breaks, lived together under one
roof. While Anna and Mary were away at school, their mother did
as much as she could to provide for them financially and
emotionally, and while under her roof, she continued to maintain
some control and authority over their lives. The girls were also
residents of the same homestead: the townhouse that they shared in

Springfield, Virginia. Regardless of whether their other roommates

came or went, it was their townhouse with a lease in their names
for which they assumed primary responsibility for the rent and
utilities. Clearly, Anna and Mary were residents of the same
homestead and members of their mother’s household.

None of the cases cited by the plaintiff in her brief are
factually similar to this case and none would dictate a finding
that Anna and Mary were not residents of their mother’s household.
A number of these cases utilized the definition of "household" that
was first expressed in Smith, a definition that, we submit, is met

in this case. However, most of the cases, including Smith, turn

11

s

a4



on the question of intent to establish' a residence, rather than on
the definition of household. In Furrow v. State Farm, 237 Va. 77
(1989), the Court found that a daughter who had lived away from
home for six years and who had moved back into her mother’s home
only nine days before the automobile accident, after she and her
boy friend separated, "never intended to become a member of the
mother’s “household’." Id. at 81, and, therefore, was not entitled
to _coverage under her mother'’s policy.

In Government Employees Insurance Company v. Allstate
Insurance Company, 235 Va. 542 (1988), the Supreme Court held that

a husband who had separated from his wife four months before an
automobile accident and who was ultimately divorced from the wife
without any reconciliation after the accident, was not a resident
of the wife’'s household at the time of the accident and, therefore,
was not entitled to coverage under the wife’s policy. The Court
found that "nothing in the record suggesfs that James ever intended
to reconcile and resume cohabitation with Wilhemina." Id. af 548.

In Allstate Insurance Company v. Patterson, 231 Va. 358

(1986), the Court held that a son who had moved out of his parent’s

home in 1976 and who thereafter spent only 10% of his time at his:

parent’s home, was not a resident of his parent’s household and,

therefore, not entitled to coverage under his father’s policy.

The Court stated "while a person’s intention to become a member of

a particular household need not be coupled with continuous

12
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residence, the intention must be accompanied by a reasonable degree
of regqularity in the person’s residential contacts with the
household; casual, erratic contacps, are not sufficient" Id. at
363.

In St. Paul v. Nationwide, 209 va. 18 (1968), the Supreme
Court held that, where the parents had separated, the father no
longer had a household of which the son could be a member. The
Court stated:

"[{T]he undisputed evidence is that at
that time Troy'’s parents were separated and
the former household had been broken up by the

father’s desertion."” Id. at 22

Since there was no household, the son could not have been a

resident of his father’s household and thus was not entitled to

coverage under his father’s policy.

Smith, Furrow, GEICO and Allstate each deal with the
question of the insured’s intent and each finds that there was no
intent to be a resident of the household and thus no coverage under
the applicable policy. §St. Paul finds that there was no household
of which the person claiming coverage could be a member and thus
no coverage. None of these cases dealt with the question whether
a child living away from home while attending college was a member
of the parent’s household.

However, being a member of a household where one is not
living a majority of the time is not a new proposition. There are

numerous cases that find people to be members of households where

13
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they are not currently l;ving, especially in the context here:
children away at college.

In Montgomery v. Hawkeye Security Ins. Co., 52 Mich. App.
457, 217 N.W. 2d 449 (1974), the insured’s 22 year old son was a
full-time student and was living away from home in an apartment.
The son’s education was financed in part by G.I. benefits and in
part by his parents. The Court held that the son was a resident
of his parents’ household even though he was not actually living
in or physically occupying the same building as his'parents.

In Federated Am. Ing. Co. v. Childers, 45 Or. App. 379,
608 P.2d 584 (1980), the insured’s son was living away from home
while attending college and moved to a second location away from
home during the summer to take a summer job. The court noted that
a child may have more than one residence and remain a member of his
parents’ household.

In American States Ins. Co. v. Walker, 26 Utah 2d 161,

486 P. 2d 1042 (1971), the insured’s daughter was living out of

state in an apartment and was receiving training at a local
hospital to be an X-ray technician. The court defined resident of
a household to be a member of a family that lives undér one roof,
but stated that

"Residence emphasizes membership in a group

rather than attachment to a building. It is

a matter of intention and choice rather than
one of geography

14
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"Ordinarily when a child is away from home
attending school, he remains a member of the
family household..." "Id. at 1044.

Crossett v. St. Louis Fire and Marine Ins. Co., 289 Ala.

598, 269 So.2d 869 (1972) also involved a college student living
away from home. Like Anna and Mary, when Crossett was visiting his
parents, he abided by their restrictions, but when he was at
school, he did as he pleased. The Crossett court cited with
approval the same language cited above from American States. Id.
at 872.

See also, Goodsell V. State. Aqto. and Casualty

Underwriters, 261 Iowa 135, 153 N.W.2d 458 (Iowa 1967) (Insured’s
daughter living out of state and training to be a flight attendant.
Held: member of insured’s household); Travelers Indem. Co. v.
Mattox, 345 S.W.2d 290 (Tex. Civ. App. 1961) (Insured’s 17 year old
son is member of father’s household even though he took all of his
personal possessions and moved to anofher town to work in his
brother’s business.) Manuel v.>Ameri§an Employers Ins. Co., 228
So.2d 321 (La. App. 3d Cir. 1969) (College student may have more
than one residence: his parent’s home and his actual dwelling place
at school.)

State Farm respectfully submits, that all of the
definitional requirements of "household" and "resident of the same
household" set forth in Smith are met. Mrs. Phelps’ household

clearly meets the definition of "household". Anna and Mary lived

15
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in the same "homestead" - their apartment in Springfield. As
college students living away from home, Anna and Mary remained
residents of their mother'’s household. Therefore, the car Mary
owned and which was being driven by Anna at the time of the
accident was owned by a relative (Mary) who was a resident of the
same household (Mrs. Phelps’) and did not qualify as a "non-owned"”
automobile. Since Mary’s car was neither an "owned" nor a "non-
owned" vehicle under the State Farm policy, Anna is not entitled
to liability coverage under the State Farm policy for liability

arising out of her use of Mary’'s car.

CONCLUSION

Plaintiff’'s entire argument is based upon the premise
that the household in which one lives and the building in which one
lives must be the same in order for two people to be a "resident
of the same household". However, by defining the term "resident
of the same household" as meaning "resident of the same homestead
and member of the same household", the Supreme Court in Smith has
made it quite clear that this position is incorrect. If
plaintiff’'s position were correct, no child who has gone.away to
college or has entered the service could remain a resident of the
parent’'s household. We have cited examples of numerous cases from

other jurisdictions that clearly hold to the contrary.
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This case presents the classic situation to which the
policy language under construction was intended to apply. Two
family members of the same household who are living together each
own an automobile. The purpose of the policy language is to
exclude coverage of the vehicle for which State Farm has received
no premium. If plaintiff’s position is sﬁstained, Mary could own
ten uninsured automobiles and Anna would be entitled to coverage
under State Farm’s policy while driving any of those automobiles.
Such a conclusion is not what was intended by the policy, nor would
it be fair to State Farm to impose that risk upon it for which it
had not been paid a premium.

This is not a case in which Anna has no coverage for
liability for claims arising out of the accident in question. The
Nationwidg policy on the car she was driving provides her with
liability coverage. Anna is seeking to obtain excess coverage from
State Farm on those claims under a polic& for which State Farm has
been paid no premium for that risk. If this same accident had
occurred before Mary and Anna left home to go to college, there
would be no question that Anna would not be entitled to coverage
under the State Farm policy. The fact that they were both college
students at the time the accident occurred should not change the
result. Acccrdingly, we respectfully request the Court to find

that Anna and Mary were "residents of the same household"” (their
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mother’s) at the time the subject accident occurred and that Anna
is not entitled to excess coverage under the State Farm policy.
Respectfully submitted,

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY

By Lhi*v“yiﬂ~ iLﬁaALXTVQﬂ

Of Counsel

Henry M. Sackett, III
Eleanor A. Putnam Dunn
Edmunds & Williams, P.C.
P. 0. Box 958

Lynchburg, VA 24505

I hereby certify that a copy of the foregoing Brief was
mailed to R. Louis Harrison, Jr., Esquire, Attorney at Law, P. O.
Box 1008, Bedford, Virginia 24523-1008, counsel for the plaintiff,
on this the éii;’ day of September, 1990.

Werny m. S by

Attorney Ffot State Farm Mutual
Automobile Insurance Company
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RADFORD & WANDREI

ATTORNEYS AT LAW
P. 0. BOX 1008
BEDFORD, VIRGINIA 24523

DUVAL R4 , "
ROBERT T. W&

R.Louxs—n;.amsou, JR.
September 11, 1990

AREA CODE 7roa
PHONE sse-3181

Henry Sackett, Esquire

Eleanor, A. Putnam Dunn, Esquire
Edmunds & Williams

P. O. Box 958

Lynchburg, Virginia 24505

Doug Henson, Esquire ’
P. O. Box 720 D
105 Franklin Road, SW H
Roanoke, Virginia 24001 :

RE: Anna A. Phelps
v.

State Farm Mutual Insurance Company

Dear Henry, Eleanor and Doug:
I have set this case for trial on December 12, 1990 at 9:30
a.m. in the Circuit Court of Bedford County. I hope to conclude
our motion for summary judgment before that.
I thank you for your attention in this matter.
Yours very truly,
RADFORD & W I

-

R. Louis Harrison, Jr.

RLer/kﬁI‘;_féff'ig

cc: -carol Black, Clerk
Bedford County Circuit Court

FILED IN THE CLERK'S QFFICE

Th ay of_%——— 19%

TESTE: / < Clerk
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)
EDMUNDS & WILLIAMS
A PROFESSIONAL CORPORATION
SUITE 400
BOO MAIN STREET
P. 0. BOX 938

gb% ;! LDWIN, JR. LYNCHBURG. VIRGINIA 24505 o EASLEY EDMUNDS, JR.
RT D. RICHARDS - (1014-1977)

PAUL H. COFFEY. JR. TELEFHONE (80418489000 SAMUEL H. WILLIANS
KENNETH S. WHITE TELECOPIER(804) 848-0337 (1914-1970)

ROBERT C. wOOD, IIT
HENRY M. SACKETT, II
RAYNER V. SNEAD, JR.
BERNARD C. BALDWIN, IIT
WM. TRACEY SHAW

R. EDWIN BURNETTE, JR.
BEVIN R.ALEXANDER,JR. December 4, 1990

PATRICIA R.BLACK
WILLIAN E. PHILLIPS

ELEANOR A. PUTNAN DUNN
KEVIN L. CASH

Carol W. Black, Clerk
Bedford County Circuit Court
Main Street

Bedford, Virginia 24523

Re: Anna L. Phelps v. State Farm Mutual Automobile
Insurance Company

Dear Mrs. Black:

I represent the defendant in the captioned case which is
set for trial in the Circuit Court of Bedford county on December
12, 1990. Please issue and deliver to the proper Sheriff for
service a summons for each of the following individuals to testify
on behalf of the defendant: .

1. Mary Catherine Phelps
Route 2, Box 170
Goode, VA; and

2. Marjorie Hunt Phelps
Route 2, Box 170
Goode, VA.
I enclose the following check in the amount of $10.00,

payable tc the Sheriff of Bedford County, VA, to cover the cost of
service.

Very truly yours,

EDMUNDS & WILLIAMS, P.C.

By _ \dewn m_do d ywm

Henry M. Sackett, III

HMSIII: jetc FILED IN THE CLERK'S OFFICE
" Enclosure b,a\o Th ay of 19@
TESTE:

S6 A Clerk
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VIRGINIA:
' IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD.

kk ik
ANNA L. PHELPS,
Plaintiff,
v.
STATE FARM MUTUAL AUTCMOBILE B
INSURANCE COMPANY
Defendant.

MOTION TO DISMISS

The defendant, State Farm Mutual Automckile Insurance
Company, by counsel, hereby moves this Court to dismiss this action
for lack of subject matter jufisdiction'and in support thereof
states the following: ,
1. Under the holding of the Virginia Supreme Court in
s. Gro v. Hughes, 6 VLR 2698 (June 8, 19905, there is no
justiciable contraversy where all of the potentially advecse
parties are not before the Court. In thé absence of such a
justiciable controversy the Court lacks subject matter
jurisdiction.
2. A number of nécessary parties are not before the
Couxt in this action, including Anna Featherstone and Jennifer

Trevey, the potential c¢laimants against Anna L. Phelps, and United
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Services Automobiie Associa;ion, the underinsured motorist carrier
for Jennifer Trevey. '
3.+ In the absence of these necessary, adverse parties,

there i§ no justiciable controversy and, therefore, no subject
_ matter jurisdiction. |

| WHEREFORE, the defendant, State Farm Mutual Automobile
Insurance Company, by counsel, hereby moves this Court to dismiss
this action for lack of subject matter jurisdiction.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY

BYMM___
0f Counse

Henry M. Sackett, III
Edmunds & Williams, P.C.
P. O. Box 958
Lynchburg, VA 24505

I hereby certify that a copy of the foregoing Motion to
Dismiss was transmitted to R. ZLouis Harrison, Jr., Esquire,
Attorney for the plaintiff, by FAX MAIL (703) 586-1649, on this the
11th day of December, 1990.
Lé&hﬁyu@,;é%Qdaﬁzidﬂ
Attorney for the defendant,

State Farm Mutual Automobile
Insurance Company
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Bric ln. Geomp v, Hughes, 6 VIR 2698 2659

_SUPREME COURT,
S . -
' Exic and Allstate filed answers donying liamlicy. As .

affizmacive deipnge=s, Evie denied awverage on bati the Plymousk and

 it= drives, 3lleging (1) cthaz the car was zot 2 "guned gutamehilie”
- insuved undew Viar's pelicy agd (2) shat Xexdrisk goezaced the

Plymoueh wisteut permission of the named issured.

' Tae tria) c¢oure, sitrtisg withous a jury, beasé+evidancs oze
senus. The ogooozrd shows that Viss bad acsxired +hic Plymeuth as o
tepl&ccmait for 2 disabled car she had leancd tc Xor seepfather, Sandy
Gikeen, Although Viar cestifiec that she had motiZied Exie to that
effect, the Plymeuth was oot listed as en insvzred ausaswzile on t.ue
poliey Erie reagwed and delivered t£o Viar siorily befcoze the collision
wirk the Buiek. -

Viar s3id that ske Wad authorized Gibson te érive tho 2lymsuth
But had ferbidden iz exprossly s allow Roodriek to A5 so bacause she
imew that Kendriek was ap irzespensikble driver. Gibsee ackmewledged
that he had pesmitted Zendriek, a gzandgom he had reaved, to use the
Plymouthk to sun shost exrands, Lut viar testifled that she kad pever
seen Rim drive the car. -

Iz the spring of 1887, hewever, Viar legwned that Remdsick had
driven the Plymouth to the local mazket. Viar instructed Gikson to
rmve.:ne}.icem:tags éxvm the exr. Gikgun promisced ke world “2over
let [Remdsick] do it again® if she womld “leave tho tags b the eaze.
the tags remzigcd om the Plymouth and, so far as the reeerd reveals,
aemdrick did not drive it aga.;‘.u until Angust 15, 1987 when he decame
invelved in 3 head-en collision with the Buick, |

By judgment ensered Apyil 26, 1288, the trial esust declared that

vias has "itwliedly consent=d o . . . Kendeick's use of the 1975
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Esir Iz Geomp v Hughes, 6 V1R 2598
SUPREME COURT,
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' . Erie Inc, Grop v. Hughes, § VLR 258
SUFREME COURT,

statute=, and that the trial ¢ouxt 4id not a.’ause i=s discreticn in *
exercising juzisdiction aver the coverage axtier.® Id. at 334, 342
S.E.2¢ at S32. ‘
We Bascd cur W0lding upon the cumuoa-lw rule applied in Aetax .
Price, 206 va. 743, 781, 146 S.E.2d 220, 128 (19§5). 3ecause the tort
clzizent in Reisen »ad mede an cffcr ta sctt efo:amlcsszhgg_:he”
damaces claimed and within the linits of che issurance palicy, "she
insurer had wae daty to exercice geod faith in desling with the gffer
of ccspremise, Xecping ia mind the insuved’s intesests amd its ewn.”
Reisep, 233 Va. at 235, 302 8$.2.24 at 533. said difierently, apart
from and in addition te the iasures's sontractusl cbligation =o defemd
- and imdemnify 425 insurcd, the insurew, faced a5 it was wich thé
claimant's offer, had 3 ceemwg-law duty, one measured in rérms of geod
faithx gopdues, to protcoct iss ipsuwed agéiu: the thvat of 2 j'&dsmnt
in excess of policy limits. The insured kad a corzesponding righe. .. .
Thas duty amé that sight cime inro eomfliet when the tore elaimant
made the affgr and She i=suser d=nicd cmre:age.' Claarly. the esverage
d;ispute undeslying :-.hfr.z q?nflicz s “a jus‘:.'l:.ciahlc CORLIOVERISY ripe - -
for adjudicatian v:.t.h-‘_; vtha;éaging e£ aur deelazatory judgmens
- seamnses”. Id. 3t 334, 302 S.E-28 at 532.
Relying upen its ¥eading of Reisas, Allstate invekes the
sraeyzory mardaie thae the é.ecu_zatory judgment statutes *he liderally
iatezyreted ané administered with a view to making the Sourts more
sesviceahle to the prople.™ Code § 8.01;19'.'.. Allseste contends thae
"tha statgkory remedy is justified "in the igterests of judiecial
ocopeny snd corray sense”. Joimipe ;n thss argusent, Sughes exp!.'a.‘.u
that ske "used the mechanisg of deciaratory sudgmeat to reducg the

o o, AT

92.
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cauze of judieisl cconomy. v dre regffimise the principles gpo.__ed
in ge;,u.ﬂ. we Beld that the decision thers g pot comevslling heze.

A5 provided in article I3 af ¢o'de Tisle 8.01, cireuls courta aze
expowered to make cerrtain “binding adjudieanions of righi®™ and to ds
so “"whether or et consequenaria] relief is. or at the timo could Re,
claimed"”. Code § 8.01sl84.. Courts may exergise such power, howaver,
oaly "{iln cases af aemusl :_;oveesy“ imvolving "aesual anragemistic
asgession and denial of :ight." Id.

Ecie ackrowladges that the metion for judsmeot imwoking she trial
couzt's jurisdiceion alleged a caat;.'cvagsz aves coverage. Bus
declaratory judgmens dses net lie just Necausze &he parties disagzee.
See Aetma Life Incursnce Co. v. Zawsrth, 300 U.S- 227, 240-41 (1937).
Te vast the court wish jurisdiceien, the contreversy must be
jusciciable. City of faizfag v. Shaoklin, 205 Va. 227, 220-30, 13§ -

8.E.2d8 773, 775-7& (1964). r"nactzent aof i declaratery judement

. seatutes did pot vest the courts with authority to render sdvisory

opinians, decide moot cuestions, ar answer merely specilative
inguiries. ™ Reisem, 233 Va. at 331, 302 S.B.2¢ at 331 (citaeien
emitied). To the cont:‘:::y: t‘.':e;t: sucFase is "to aSford relles from
the uncertaisey aad insecuwity gitepdar= vpoa controversiss over legal
rights®. Jode § 8.01-191.

Courss saanot affovd such “reliaf® when they lack the pouer 2o
bind all partics to the ecenswevorsy. “Aczloas or opiniams are
dencminated ‘advisory' . . . where, by reazssy ¢f imadequacy of partieg
gifcndant, the judgment em:ld ot be suffieteatly conclusive.” E.

- Borchard, Declaratery Judomenes 35 (28 ed. 1941). The dismute “must

he a real and substanelel esmtrguversy admitting of specific relles
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TO: File
Anna Phelps v. State Farm Mut. Auto. Ins. Co.
DATE: December 11, 1990

In a telephone conference call on December 11, 1990, counsel
of record and the Judge agreed that Mr. Sackett's motion tao dismiss
should be granted. The case will not be dismissed on the merits,
however. Mr. Harrison will draw the necessary decree and the case
will be set for trial at the January 1991 term if requested.
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VIRGINIA: II TWIE= CIRCUIT COURT OF THE CCUNTY OF 3EDFCRD

TO THE SHERIFF OF THE COUNTY OF BEDFCHD,
CR AMY OTHER AUTEORIZED OFFICER:

You are commanded to surmon

-Mary Catherine Phelps
Route 2 Box 170
Goode, VA 24556

to appear in the Circuit Court of the County of 2edicrd, a2t its Courthouse

in Bedford, Virginia, on Wednesday , the 1l2th day ¢f December ,
19 90 , a2+ 9:30 o'clock, a., m., to testify in the czse of
Anna L. Phelps vs State Farm Mutual Insurance Ins. Co

This subpoena is issued on applicaticn of  Henry M. Sackett III

in the abtcve styled case,
WITMESS, Carol W, Black, Clerx of our said Court, at the Courthcuse,

+he 6th day of December , 19 90 , and in the 215th year of

the Commeonwealth,

Carol W. Black , Clerk,

FILED IN THE CLERK'S OFFICE By: 55)2 (Lay ( }( )Ag A 4 , Deputy Clerk

TESTE:

Clerk

Aorg G Ui | .
#—ﬁu‘nc 98 CEC ¢ qs?
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IN THE CIRCUIT COURT OF BEDFORD COUNTY , January 2, 1991

VIRGINIA:

ANNA L. PHELPS,

Plaintiff,
Ve ) ( ORDER GRANTING MOTION TO
DISMISS
STATE FARM MUTUAL AUTOMOBILE Chancery File No. 82015473
INSURANCE COMPANY,
Defendant.

Came this day the parties upon the defendant's motion to
dismiss for lack of subject matter jurisdiction and was argued by
counsel. After a review of the motion and argument of counsel,

the court found that the holding of the Virginia Supreme Court in

Erie Insurance Group v. Hughes 6 VLR 2698 (June 8, 1990), is
applicable and the proper parties‘are not before this court and
therefore this court lacks subject matter jurisdiction.

Upon which holding, the plaintiff moved to continue the case
until proper parties are added. This motion being without
objection,

It is therefore ORDERED that this case shall be continued
and no further proceedings shall ke had until the plaintiff joins
the necessary claimants, to-wit, Anna Featherstone and Jennifer
Trevey and their respective insurance carriers as parties to this
action and leave is hereby granted to ﬁhe plaintiff to do so.

A copy of this order shall be mailed to both attorneys of

record and this case shall continue on the docket.

RADFORD & WANDREI
ATTORNEYS AT LAW 1
BEDFORD, VIRGINTA
.24323
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ENTERED this the ___2— day of PR PO J L P

o AQ
‘Judge~ Ah\y//

I ask for this:

Jerny M. ALQAQVZW‘

Henry M{ Sackett, III

R. Louis Harrison, Jr.

/-352/
/dc .QMM

iz reaos

RADFORD & WANDREI
ATTORNEYS AT LAW
BEDFORD, VIRGINIA 2
24523
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VIRGINIA:
IN THE CIRCUIT COURT OF BEDFORD COUNTY

ANNA L. PHELPS,
GOVERNMENT EMPLOYEES INSURANCE COMPANY and
ANNA FEATHERSTONE,

Plaintiffs,

v. ) ( AMENDED MOTION FOR
DECLARATORY JUDGMENT

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,
JENNIFER TREVEY, and

UNITED STATES AUTOMOBILE ASSOCIATION
NATIONWIDE MUTUAL INSURANCE COMPANY

Defendants.

Comes now your plaintiffs and move for a declaratory
judgment against the defendant, State Farm Mutual Automobile
Insurance company, on the grounds as follows:

(1) Anna L. Phelps is an individual who was involved in an
automobile accident in Bedford County, Virginia, on June 10,
1989.

(2) sState Farm Mutual Automobile Insurance Company is an
insurance company licensed and doing business in the State of
Virginia.

(3) That Anna L. Phelps, the plaintiff, contracted for a

policy of automobile insurance with State Farm Mutual Automobile

1 FILED IN THE CLERK'S ©ERI08

RADFORD & WANDREI ; :’::—T%‘:’\av of_%giil__ 199[

ATTORNEYS AT LAW
BEDFORD, VIRGINIA —t- Lo

24323 ‘ éﬁel | 4’gr§(jMQ @57,:
101 101




Insurance company and Policy No. A370-661-46-01 was issued to
her. A copy of which is attached hereto as Exhibit "A".

(4) That the policy was in good standing on June 10, 1989.

(5) That after June 10, 1982, Anna L. Phelps properly
reported her accident to the defendant, State Farm.

(6) That by letter dated July 24, 1989, J. William
Dinwiddie, Claims Superintendent of the Tidewater, Virginia,
Division for State Farm, denied coverage because the vehicle Ms.
Phelps was driving did not qualify as ah"non-owned, temporary
substitute or newly acquired automobile under your policy . . .".
A copy of the denial letter is attached hereto as Exhibit “B".

(7) At the time of the accident, your plaintiff was driving
a 1988 2-door Nissan owned by Mary c. Phelps, her sister.

(8) That at the time of the accident, Anna L. Phelps
resided at 8319 Brookvale court, Springfield, Virginia 22153.

(9) That at the time of the accident, Mary L. Phelps
resided aé 8319 Brookvale Court, Springfield, Virginia 22153.

(10) That a non-owned vehicle pursuant to the State Farm
insurance policy means "an automobile or trailer not owned by or
furnished for the regular use of either the named insured or any
relative, other than a temporary substitute automobile".

(11) That the State Farm automobile insurance policy

provides coverage to non-owned automobiles as set out in Coverage

RADFORD & WANDREI
ATTORNEYS AT LAW
BEDFORD, VIRGINIA

24323

1(”3 1{}2



B of Part 1, Liability, of that policy.

(12) That Anna L. Phelps did not own the automobile involved
in the accident. |

.(13) That the automobile involved in the accident was not
furnished for the regular use of Anna L. Phelps.

(14) That a relative, under the terms of the policy, means
"a relative of the insured who is a resident of the same
household".

(15) That Anna L. Phelps is a biological relative, i.e.,
sister, of Mary C. Phelps.

(16) That Anna L. Phelps and Mary C. Phelps were not
"residents of the same household" within the meaning of that
ternm.

(17) That, therefore, the 1988 2-door Nissan was a non-owned
automobile under the terms of the State Farm policy.

(18) That the plaintiff, Government Employees Insurance
Company, is the liability and underinsured motorist carrier for
Anna Featherstone, a possible claimant against Anna Phelps.

(19) That the defendant, United Services Automobile
Association is the liability and underinsured carrier for
Jennifer Trevey, a possible claimant against Anna Phelps.

(20) Nationwide Mutual Insurance Company is the liability

carrier for Mary Phelps and may have an interest in the outcome
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of this litigation.

(21) That there is a justiciable controversy between the
'parties concerning coverage on the State Farm Automobile
Insurance police.

WHEREFORE, your plaintiffs pray that this Court declare that
the vehicle Anna L. Phelps was driving on June 10, 1989, was a
non-owned automobile under the provisions of State Farm Mutual
Automobile Insurance Policy No. A30-661-46-01, and for such other
and further relief as the nature of this case may require.

Respectfully submitted,

ANNA %HELPS{
By e Z

" Of Counsel

R. Louis Harrison, Jr., p.q.
RADFORD & WANDREI
P.O. Box 1008
Bedford, Virginia 24523
CERTIFICATE

I hereby certify that a true and exact copy of the foregoing
Amended Motion for Declaratory Judgment was hereby mailed to
Henry M. Sackett, III, Esquire, Edmunds & Williams, P.C.,P. O.

Box 958, Lynchburg, Virginia 24505, this the 7 day of

J—q'\/ , 1991. % . i

R. Louis Harrison, Jr.
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Policy Form 9346F .8

 Plaintiff’s Exhibjt

105 . | A05



DECLARATIONS

POLICY PERIOD: The policy period shall be as shown
in the Declarations under “Policy Period” and for such
succeeding periods of twelve months each thereafter as
the required renewal premium is paid by the insured on
or before the expiration of the current policy period. The
policy period shall begin and end at 12:01 AM,,
stan?ard time at the address of the named insured as
stated herein. The premium shown is for the policy
period indicated in the Declarations.

COVERAGES, LIMITS OF LIABILITY,
PREMIUMS: The insurance afforded is only with
respect to such of the coverages as are indicated in the
Declarations by specific gremium charge or charges.
The limit of the company’s liability against each such
coverage shall be as stated herein, subject to all terms of
the policy having reference thereto,_

GARAGED: The owned automobile will be principally
garaged in the declared town and state, unless otherwise
stated in the exceptions.

LOSS PAYEE: Any loss under Part 1] is payable as
interest may appear to the named insured and the Loss
Payee, if any, shown in the Declarations and this
insurance as to such additional interest shall not be
invalidated by any act or negligence of the mortgagor or
owner, nor any change in the title or ownership, nor by
any error, or inadvertence in the description of the
automobile until after notice of termination of the policy
shall be given to the mortgage owner, conditional
vendor, mortgagee or assignee stating when not less
than 10 days thercafter such termination shall be
effective; provided, the lien-holder shall notify the
company within 10 days of any change of interest or
ownership which shall come to the knowledge of said
lien-holder and failure to do so will render this policy
null and void.
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- -STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

. BLOOMINGTON, ILLINOIS,
A Mutual Insurance Company Herein Called The Company

Agrees with‘ thc insured, hamed in the declarations Vmade a part h?reof. in consideration of the payment of the
premitm aqt_l in reliancg upon the statements in the declarations and subject to all of the terms of this policy:

COVERAGE A — Bodily Injury Liability;

COVERAGE B — Property Damage Liability. To pay
on behalf of the insured all sums which the insured shall
become legally obligated to pay as damages because of:

A. bodily injury, sickness or disease, including death
resulting therefrom,” hereinafter called “bodily
injury”, sustained by any person;. ©~ ' " ¢
B. injury to or destruction of property, including loss
of use thereof, hereipafter called “property
damage”; . )

arisi:dg out of the ownership, maintenance or use of the
owned automobile or any non-owned automabile, and
the company shall defend any suit alleging such bodily
injury or property damage and seeking damages which
are payable under the terms of this policy, even if any of
the allegations of the- spit are groundless, false or
fraudujent; but . the campany may make such
investigation apd settlement of any claim or suit as it
deems expedient. . .. :

Supplementary

applicable limits of liability:

(a) all expenses incurred by the company, all costs taxed
against the insured in any such suit and all interest on
the entire amount.of any judgment therein which
accrues after entry of the judgment and befare the
company has gaid or tendered or deposited in court that
part of the judgment which does not exceed the limit of
the company's liability thereon; : :

(b) premiums on appeal bonds required in any such suit,
premiums op bonds tq release attachments for an
amount not in excess of the agglicable limit of liability
of this policy, and the cost of bail bonds required of the
insured because of accident or traffic law violation
arising out ‘of the use of an automobile insured
hereunder, not to exceed $100 per bail band, but without
any abligation to apply for or furnish any such bonds;

(c) expenses incurred by the insured for such immediate
medical and surgical relief to others as shall be
imperative at the time of an accident involving an
automobile insured hereunder and not due to war;

PART f — LIABILITY |

Payments. To pay, in addition to the -

(d) all reasonable expenses, other than loss of earnings,
incurred by the insured at the company's request. :

fersom Insured. The following are insureds ynder Part

(a) with respect to the owned automobile,

gi) the named insured and any resident of the same
ousehold, .

(2) any.other person using such automobile with the
permission of the named insured, provided his actual
operation or (if he is not operating) his other actuai
usc‘:‘ thereof is within the scope o% such permission,
an :

(3) any other person or organization but only with
respect to his or its liability because of acts or
omissions of an insured under (a)(1) or (2) above;

(b) with respect to a non-owned automobile,
(1) the named insured, -

{(2) any relative, but only with respect to a private
passenger automobile or trailer,

provided his actual operation or (if he is not
operating) the other actual use thereof is with the
permission, or reasonably believed to be with the

permission, of the owner and is within the scope of -

such permission, and

(3) any other person or organization not owning or
hiring the automobile, but only with respect to his or
its liability because of acts or omissions of an insur
under (b)(1) or (2) above. :
The insurance afforded under Part [ applies separately
to each insured against whom claim is made or suit is
brought, but the inclusion herein of more than one
insured shall not operate to increase the limits of the
company’s liability.
Definitions. Under Part I:

“pamed insured” means the individual named as named
insured in the declarations and also includes his spouse,
if a resident of the same household;

“insured” means a person or organization described
under “Persons Insured”;” -
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“relative” means a relative of the named insured who is. ..
a resident of the same household; _

. *“‘owned automobile” means R
(a) a private passenger, farm or utility automobile
described in this policy for which a specific. premium
charge indicates that coverage is afforded,. .. - -
(b) a trailer owned by the named insured,

(c) a Erivate passenger, farm or utility automobile

ownership of which is acquired by the named insured

during the policy period, provided .
(1) it replaces an owned automobile as defined in (a) |
above,or R S
(2) the company insures all private passenger, farm
and utility automobiles owned by the named insured
on the date of such acquisition and the named
insured notifies the company within 30 days afterthe
date of such acguisition of his election to make this
and no other policy issued by:the company applicable
to such automobile, or . -

(d) a temporary substitute automobile;

“temporary substitute automobile” means any
automobile or trailer, not owned by the named insured,
while temporarily used with the permission of the owner
as a substitute for the owned automobile or trailer when
withdrawn from normal use because of its breakdown,
repair, servicing, loss cr destruction;

“non-owned automobile” means an automobile or trailer
not owned by or furnished for the regujar use of cither
the named insured or any relative, other than a
temporary substitute automobile;

‘“private passenger automobile” means a four wheel
private passenger, Station wagon or jeep type
automobile; i
“farm automobile™ means an automobile of the truck
type with a load capacity of fifteen hundred pounds or
less not used for business or commercial purposes other
than farming; '

“utility automobile” means an automobile, other than a.
farm automobile, with a load capacity of fifteen
hundred pounds or less of the pick-up body, sedan
delivery or panel truck type nat used for business or
commercial purposes;

“trailer” means a trailer designed for use with a private
passenger automobile, if not being used for business or
commercial purposes ‘with other than a private
passenger, farm or utility automobile, or a farm wagon
or farm implement while used with a farm automobile;

“automobile business™ means the business or occupation
of selling, repairing, servicing, storing or parking
automobiles;

“use” of an automobile includes the loading and
unloading thereof;

“wyg” means war, whether or got declared, civil war,
insurrection, rebellion or revolution, or any act or

 .condition incident to any of the foregoing.

b B 2 - i
Exclusions. This policy does not apply under Part [:

"(a) g any automobile while used as a puplic ‘or livery

conveyance, but this exclusion does not apply to the'
named igsured with respect to bodily injury or property
damage ‘which results from the named insured’s
occupancy of a non-owned automobile other than ag the
operator thereof; " ’ Tt T e

(b) to bodily injury or property damage caused -
intentionally by or at the direction of the insured; - * -

(c) to injury, sickness, disease, death or destruction with
respect to which an insured under the policy is'also an
insured under a nuclear energy liability policy issued by
Nuclear Energy Liability' Insurance’ Association,
Mutual Atomic Energy Liability Underwriters or
Nuclear [nsurance-Association of Canada, or would be
an insured under any such policy but for its termination
upon exhaustion of jts.limit of liabiljty;

(d) to bodily injury or property damage arising out of
the operation of farm machinery; -~ - o R

(e) to bodily injury.to any employee of the insured
arising out of and in the course of (1) domestic
employment by the insured, if benefits therefor are in
whole or in part either payable or required to be-
provided under any workmen’s compensation law, or (2)
other employment by the insured; = -,

o e

(f) to bodily injury to any fellow employee of the insured
injured in the course of his employment if such injury
arises out of the use of an automobile in the business of
his employer, but this exclusion does not apgldy to the :
named insured with respect to injury sustained by any
such fellow employee; - A IR

(g) to an owned automobile while used by any person
while such person is employed or otherwise engaged in
the automobile- business, but this exclusion” does not
apply to the named insured, a resident of the same
household as the named insured, a partnership in which
the named insured or such resident is a partner, or an
partner, agent or employee of the named insured, su
resident or partnership; ' o R

(h) to a non-owned automobile while maintained or used

by any person while such person is employed or

otherwise engaged in. o
(1) the automobile business of the insured or of any '
other person or organization, S L

(2) any other business or occupation of the insured,
but this exclusion (h) (2) does not apply to a private
passenger automobile operated or occupied by the
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- named insured or by his private chauffeur or
domestic servant or a trailer used therewith or with
an owned automobile;

(i) to injury to or destruction of (1) property owned or
transported by-the insured or (2) property rented toor in
charge of the insured otlier than- a residence or private
garage; . '

(j) to the ownership, maintenance, operation, use,
loading or unioading of an automobile ownership of
which is acquired by the named insured during the
policy period or any temporary substitute automobile
therefor, if the named insured has purchased other
automobile liability insurance applicable to such
automobile for which a specific premium charge has
been made. :

Fipancial Responsibility Laws. When this policy is
certificd as proof of financial responsibility for the
future under the provisions of any motor vehicle
financial responsibility law, such insurance as is
afforded by this policy for bodily injury liabiiity or for
property damage. liability shall comply with the
provisions of such law to the extent of the coverage and
limits of liability required by such law, but in no event in
excess of the limits of liability stated in this policy. The
insured agrees to reimburse the company for any
payment made by the company which it would not have
been ubligated to make under the terms of this policy
except for the agreement contained in this paragraph.

Limits of Liability. The limit of bodily injury liability
stated in the declarations as applicablie to “*zach person™
is.the limit of the.company's liability for all damages,
including damages for care and loss of services, arising
out of bodity injury sustained by one person as the resuit
of any one occurrence; the limit of such liability stated
in the declarations as applicable 1o “each occurrence”
is. subject to the above provision respecting ¢ach person,
the total limit of the company’s liability for all such
damages arising out of bedily injury sustained by.two or
more persons as the result of any one occurrence.

The limit of property damage liability stated in the
declarations as applicable to “each occurrence” is the
total limit of :he company's liability for all damages
arising out of injury to or destruction of ail property of
one or more persons or organizations, including the loss
of use thereof, as the result of any one occurrence.

Other Insurance. [f the insured has other insurance
against a loss covered by Part [ of this policy the
company shall not be liable under this policy for 1
greater proportion of such.loss than the appiicable limit
of liability stated in the declarations bears o the total
applicable limit of liability of all valid and collectibie
insurance against such loss; provided. however. the
insurance with respect (o a (emporary substitute
automobile or non-owned automobile shall be excess
insurance over any other und collectibie insurance.

PART II — EXPENSES FOR MEDICAL SERVICES

Coverage C — Medicul Payments. To pay all reasonable
expenses incurred within one vear trom the date of
accident for necessary medical, surgical, X-ray and
dental services, including prosthetic devices, and
necessary ambulance, hospital, professional nursing and
funeral services;

Divisian 1. To or for the named insured and each relative
who sustains badily injury, sickness or disease, including
death resulting theretrom, hereinafter called “bodily
injury”, caused by accident, :

(a) while occupying the owned automobile,

(b) while occupying a non-owned automobile, but only if
such person has, or reasonably believe he has, the
permission of the owner to use the automebile and the
use is within the scope of such permission, or

(c) through being struck by an automobile or by a trailer
of any type:

Division 2. To or for any other person who sustains
bodily injury, caused by accident, while vccupying

(a) the owned automobile, while being used by the
named insured, by any resident of the same household or
by any other person with the permission of the named
insured; or

t(‘b) a non-owned automobile, if the bodily injury results
rom

(1) its operation or ocgu;g:ncy by the named insured
or its operation on his If by his private chautfeur
ar domestic servant, or

(2) its operation or cccupancy by a relative, provided
it is a private passenger automobile or trailer,

but only if such operator or occupant has, or reasonably
believes he has, the permission of the owner to use the
automobile and the use is within the scope of such
permission. :

Definitions. The definitions under Part | apply to Part
11, and under Part I
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“occupying” means in or upon on enfering nto or wlighting
trom. v . . i
Exclusions. This policy does not apply under Purt [I to
bodily injury: :
(a) sustained while occupying (1) an owned automobile
while used us a public or livery conveyance, or (2) any
vehicle while located for use as a residence or premises;
(b) sustained by the named insured or a relative while
occupying or through being struck by (1) a farm type tractor
or other equipment designed for use principally off public
rouds, while not upon public ruuds, or (2) a vehicle vperated
on rails or crawler-treads;
(c) sustained by any person other than the numed insured
or a relative, .
(1) while such person is occupying a4 non-owned
automobile whike used as a public or livery conveyance,
or e .
{2) resuling trom the muintenance or use of a
non-uwned automobile by such person while employed
or utherwise engaged in the automobile business, or
(3) resulting from the maintenance or use of 2
non-owned automobile by such person while employed
or otherwise engaged in any other business or
occupation, unless the bodily injury results trom the
operation or occupancy of a4 private passenger

automobile by the numed wsured or by ius prvate
chautfeur or domestic servant, or or' 1 raler ased
therewith or with un owned automoniie;
{d) sustained by any person while 5 ¢mpluyed in che
automobile business, if the scodent arses out of e
operation thereof and it benetits therefor ure in whole ur in
purt either payable or required 10 Se provided under any
workmen's compensation law;
(e) due to war.

Limit of Liaoility, The limit of labulity tur medicai puyments
stated in the declurations as applicabie w0 ~such penon™ is
the lirrue of the compuny's liabiiity tor il expenses incurred
by or on behalf of each person who sustains badily mjury
as the result of any one accident. '

Other lnsurance. If there is other automoblic medical
payments insurance against a luss covered by Part [1 of i
policy the company shail not be liuble under this poiicy tor
a greater proportion ot such luss than the uppiicable fimit of:
liability stated in the declarations beurs to the towi
applicable limit ot fiability of all valid and. collecuble
automobile medical payments  insurance;  provided,
however, the  insurance with respect (0 A Emporiry
substtute automobile or non-owned automobile shall oe
excess insurance over any other valid and coilecuble
automobile medical payments insurunce. .

PART Il - PHYSICAL DAMAGE

COVERAGE D - (1) Cumprehensive -
Cullision, (2) Personal Effects.

(1) To puy for loss caused other than by collision to the
owned automobile or 1o 4 non-owned automobile. For the
Eurpose ot this coverage, breakage of gluss and loss caused
y missiles, falling objects, fire, theft or larceny, explosion.
carthquake, windstorm, hail, water. tlood. malicious
mischiet’ or vandalism, riot or civil comimotion, or colliding
with 4 bird or animal. shall not be deemed to be loss caused
by collision.
(2) To pay for loss caused by tire or lightning to robes.
wearing apparel and other personal etfects which are the
property of the named insured or a relative. while such
effects are in or upon the owned sutomebile.

DFDUCTIBLE COMPREHENSIVE COVERAGE. To
pay any loss payable under coverage D but it is agreed that
the deducrible amount. as shown on the declarations page
by the number beside D. shall be deducted from the amount
ol'euch loss as 1o euach automnobile, other than loss by (a) tire
or lightning, (b) smoke or smudge Jue 10 a sudden. unusuul
and fauity operanon of uny tlixed heating equipment
_ servicing the premises in which the automobile 15 located, or

Excluding
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(c) the strunding, sinking, burning, collisiun or cerwbinent off
any conveyance in or upon which the automobile is berng
transported.

I the policy atfords insurunce with respect to the collision
coverage, breakage of gliass caused by collision may, if the
insured so elects. be treuted us covered thereunder. subject
to the terms thereof, insteud of under the comprehensive
coverage.

COVERAGE G - Collisien. To pay tor loss caused by
collision to the owned automobile or w0 a non-uwned
automobile but only for the umount ot euch such loss in
excess of the deductible umount stated in the declurutions
us applicuble hereta. L
COVERAGE H - Towing and Lubor Custs. To puy tor
towing and labor costs necessitated by the disudlement of
the owned uutomobile or of any non-owned automobde,
provided the labor is performet at the pluce of disablement,
Supplementary Payments. In addition to ihe applicable iinit
of liudility:

{a) to reimburse the insured for trunsporiation expenses
incurred Jdunng the penod comimencing 48 hours after u
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theft covered by this policy of the entire automabile has

been reported to the company and the police,.and,

terminating when the automobile is returned to-use or
the company pays .for the.loss; provided that the
company shall not be obligated to pay. aggregate.
;gaames in excess of $10Q per day or totahng more than

(b) to pay general average and salvage charges for
which the insured becomes legally liable, as to the
automobile being transported.

Definitions. The definitions of *“named jnsured”,
“relative™, “temporary substitute automobde" “‘?u rivate
passenger automoblle". “farm’ automobxle". ulny
automobile”, “automobile busipess”, *‘war”,

“owned automobile” in Part I apply to Part III, but
“owned automobile™ does not include, under Part I,
(1) a_trailer owned by the named insured on the
effective date of this policy and not described herein, or
(2) a trailer ownership of which is acquired durmg the
policy period unless the company’ insures all private
passenger, farm and utility automobiles and trailers
owned by the named insured on the date of such
acquisition and the named insured notifies the company
within 30 days after the date of such acquisition of his
election to make this and no other policy |ssued by the
company applicable t to such tranler

“insured” means
- (a) with respect toan owned automohde.
(1) the named insured, and

(2) any person or organization (other than a person
or organization employed or otherwise engaged in
the automobile business or as a carrier or other bailee
for hire) maintaining, using or having custody of said

- automobile with the permission of the named insured
and within the scope of such permission;

(b) wrth respect to'a non-owned automobile, the named
insured and any relative while using such automobile,
provided his actual operation or (if ke is not aperating)
the pther actual use. thereof is with the permission, or
reasonabl J’ believed to be with the permission, of the
owner and is within the scope of such permission; -

“nop-awned automobile” means a private passenger
automobhile or trailer not owned by or furnished for the
regular use of cither the named insured or any relative,
other than a temporary substitute automobrle. while
said automobile or trailer is in the possesslon or custody
of the insured or is being operated by him; . "

“loss” means direct and accidental loss of or damage to
(a) the-automobile, including its equipment, or (b) other
insured property; )

 ————————

“collision” means colhsnou of an automobile covered by.

this palicy with another gbject or with a vehicle to whz
itis attached or by upset of such aytomobile; Lo

“trailer™ means a trailer deslﬁed ‘for use witha pnvate
passenger automobile, if not being used for business or
commercial purposes with other than a private
passenger, farm or utility automobile, and ifnota home,
office, store, display or passenger trailer - -

Exclusions. This policy does not apply under Part III:
(a) to any automobile whxle used as a public or livery

. convgyance;

(b) to loss'due to war;

(c) to loss to a non-owned automobile arising out of its
use by the insured while he is employed or otherwise
engaged in the automobile business;

(d) to loss to a private passenger, farm or uuhty
automobile or trailer owned by the named insured and
not described in this policy or ta amy temporary
substitute automobile therefor, if the insured has other
valid and collectible insurance against such loss;

(e) to damage which is due and confined to wear and
tear, freezing, mechanical or electrical breakdown or
failure, unless such damage resnlts from a theft covered
bytlnspohcy, CREIRE e w
(O fo tires, unless damaged by fire, malicious mischief
or vandalism, or stolen ‘or unless the loss be coincident,
with and from the same cauqe as other loss oovered by
th!sw cy' PR TR WERRCENT S 4

(g) toloss due to radxoacuve contamination;

(h) under coverage G, w0 breakage of glass if insurance
with respect ta such breakage isotherwise afforded; °

(1) ta loss of or- damage ta any device or instrument
designed for the reoo ing, reproduction, or recording
and reproduction of sound unless such device ar
instrument is permanently installed in the automobile;

(3) to loss of or damage to any tape, wire, record disc or
other medium for use with any device or instrument
designed for the recording, reproducuon, or reoordmg
and reproductionof sound.”  :.

Limit of Liability. The limit of the company’s liability
for loss shall not exceed the actual cash value of the
property, or if the loss is of a'part thereof the actual cash
value of such part, at time of loss, nor what it would then

cost to repair or replace the property or such’ part
thereof with other op like kind an ualny, nor, with
respect to an owned automobile described in this policy,

the appllcable llrrut of liability stated in the
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declarations; provided, nhowever, the limit of the
company’s liability (a) for loss to personal effects
arising out of any one occurrence is $100, and (b) for
IOSSCS)Om any trailer not owned by the named insured is
$500.

Other Insuruace. If the insured has other insurance
against a loss covered by Part III of this policy, the

company shall not be liable under this policy for a

greater proportion of such loss than the applicable limit:

of liability of this policy bears to the total applicable
limit of liability ofpgll valid and collectible insurance
against such loss; provided, however, the insurance with
respect t0 a temporary substitute automobile or non-
owned automobile shall be excess insurance over any.
other valid and collectible insurance. ,

PART 1Y — AUTOMOBILE DEATH INDEMNITY, TOTAL DISABILITY
COVERAGE AND SPECIFIC DISABILITY BENEFITS

INSURING AGREEMENTS
1. COVERAGE S
Division 1 — Death {indemnity

To pay the principal sum stated in the exceptions in the
event of the death of the insured which shail resuit
directly and independently’ of all other causes f{rom
bodily injury caused by accident and sustained by the
insured while in or upon, or while entering into or
alighting from, or through being struck by, an
automobile, provided the death shall occur (1) within
ninety days after the date of the accident, or (2) within
fifty-two weeks after the date of the accident and during
a period of continuous total disability of the insured for
which weekly indemnity is payabie under the total
disability coverage.

Division2 — (a) Dismemberment and Loss of Sight

Benefits

(b) Fractures and Dislocations Benefits

To pay the highest applicable amount stated in the
following Tubles for loss as enumerated therein, in the
event of bodily injury, caused by accident and sustained
by the insured while in or upon, or while entering into or
alighting from, or through being struck by, an
automobile, provided loss under Table I be sustained by
the insured within ninety days from such accident.

As respects any insured, (1) any amount for which the m‘:g?f) s};ggg 300.00
company is obligated or has made payment under Arm between elbow and -
Division 2 shall apply in reduction of any amount for shoulder 150.00 300.00
which the company is obligated under Division 1; Pelvis (except coccyx) 12500 . 250.00
(2) payment of the principal sum shaill terminate all Vertebra or Vertebrae
obligation of the company under coverage S. (except coccyx and .
vertebral processes) 125.00 250.00
TABLEL Shoulder Blade : 100.00 200.00
Leg 100.00 200.00
If applicableif applicable Kneecap 160.00 200.00
principal  principal  Collar Bone 75.00 150.00
sum s sum1s Forearm, between wrist and )
For Loss of $5,000.00 $10,000.00 elbow 75.00 150.00
Foot (except toes) 62.50 125.00
Both Hands or Both Feet or Hand (except fingers) 62.50 125.00
Sight of Both Eyes §5,000.00 $10,000.00 Sternum 50.00 100.00
8
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One Hand and One Foot 5,000.00 10.000.00
Either Hand or Foot and :

Sight of One Eye - 5,000.00 10,000.00
Either Hand or Foot’ 2,500.00 5,000.00
Sight of One Eye 1,750.00  3,500.00
Thumb and Index Finger of

Either Hand 1,250.00 2,500.00' -

*Loss” shall mean with regard o0 hands and feet, actual
severance through or above wrist or ankle joints; with
regard to eyes, entire and irrecoverable loss of sight;
with regard to thumb and index finger, actual severance
through or above metacarpophalangeal joints.

TABLEIL
If applicableIf applicable
principal  principal
sum is sum is
For Fracture of Bones: $5,000.00 $10,000.00

Skuil (except bones of face or -
$350.00
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Lower Jaw (except aiveolar - N
process) . .. 1 - 37.80....-75.00: :
One or more ribs, fingers or BRI
toes 25.00 50.00
Bones of face or nose : 2500 - 5000 -
Coccyx or Vertebral' T b e
Processes - = 28.00-- 7 50.00
For Complete Dislocatins: = . . ... S
Hip Joint - .. $150.00  $300.00 -
Knee Joint (except patella) 75.00 150.00
Bone or Bones of Foot CoeT
(except toes) 75.00 150.00
Ankle Joint - 7500 - -150.00 -
Wrist Joint 62.50 125.00
Elbow Joint 50.00 100.00
Shoulder Joint 37.50 75.00°
Bone or-Bones of Hand o
(except fingers) 25.00 50.00
Collar Bone - - 25.00 50.00 -
One or more fingers or toes 12.50 25.00 -
For Loss by Removal: )
Of one or more entire toes $100.00 $200.00 -
Of one or more fingers (at
least one entirc phalanx) 75.00. 150.60
For a Hospital-confining '
Injury,exceptasan - o
Outpatient: $25.00 ?50.00

COVERAGE T — Total Disability — Maximum 200
Weeks. To pay weekly indemnity at the rate stated in '
the exceptions for the geriod of continuous total
disability of the insured which shall result directly and-
independently of -all other causes from bodily injury
caused by accident and sustained by the insured while in
or upon ar while entering into or alighting from, or
through being struck by, an-automobile, provided (1) -
such disability shall commence within twenty days after :
the date of the accident, and (2) any disability during
the period of fifty-two weeks from its commencement
shail be deemed total disability only if it shall
continuously prevent the insured from performing every -
duty pertaining to his occupation, and'(3) any disability i
after said fifty-two w shall be'’deemed’ total ’
disability only if*"it shall continuously prevent' the’
insured from engaging in any occupation or employment
for wage or profit and (4) the weekly indemnity for total
disability as: provided hereinabove shall in no cvent
extend beyond a period of 200 consecutive weeks from
the date of commencement of disability as provided
amve' . *ae .o .;"""

2. Definition of lasured. With respect to coverages S and’
T, the unqualified word “insum{z' means the persen ot

- while actuaily upon

-\
e

the..

persons so designated for each such .coverage in tb
i Al

exceptions. Pt

** 3..Automebile- defined. With respect to this insurance:!

the word “automabile” means a land motor vehicle or :
trailer not operated on rails.aor crawler treads, but does
nat mean: (1) a farm type tractor or other equipmeat
designed for use. principally off ‘public roads, except
le act on public roads, or (2) 3 land ‘motor
vehicle or trailer while located,for use as a residence ar-,

. premises and not asa vehicle.; N
" 4. Palicy Period, Territory. This insurance applies only .

to accidents which occur during the policy period within. :
the United . States:iof America, 'its territories or :

- possessions, or Canada.. :u.. i o
" EXCLUSIONS. This insurance does not apply:

(a) to bodily injury'or' death sustained in the course of

- his occupation by any person while engaged (1) in duties .

incident to.the operation,:loading or. unloading of, or as
an assistant.on, a public.or:livery conveyance or
commercial automobile, or (2) in duties incident-te the
repair or servicing of automobiles;

’fb) to loss caused by or resulting from disease except pus
orming infection which shall occur through ily

* injury to which this insurance applies;
(¢) tosuigide, sane or jnsane, or toany attempt thereat;

(d) to injury or death due to war, whether or not
d , civil war, insurrection, rebellion or-revolution, .
or- to ‘any-act' or conditicn: incident to any .of. the
foregoing. e . :

CONDITIONS.

1. Policy Provisions. None of the insuring agreements,
exclusions or other provisions of Parts I, Il and [IT of the
policy or conditions of the policy shall apply to the
insurance afforded by this Part IV, except the conditions .
“Notice”, “Action Against .Company = (Medical
Payments)”, “Changes”, “‘Assignment”, “Cancelation””.
and “Declarations™. .~ .. ' B

2, Notjce of Claim. When loss cavered hereunder occurs,
written notice thereof shall be given by or on behalf of
the insured or the beneficiary. to the company or any of
its authorized agents as soon as practicable. -

3. Proof of Claim; Medical Reports. As soon as
practicable, the injured person, or the beneficiary in the
event of death, or someone on his behalf, shall give to the
eompana{ written proof of claim, under oath if- required;
and shall after each request from the company execute
authorization to enable the company to obtain medical
reportsand copiesof records. - C

Proof of claim shall be made upon forms furnished by
the company ‘unless the company shall. have failed t0

co Vadeo
[N

’
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s

furnish. such forms wuhin iifteen days aiter receiving
notice of claim.

The injured person shail submit to physical cxamination
by physicians selected dy the company wien and as
often as the campany may reasonably require.

4. Payment of Death Indemnity; Autopsy — Division 1
of Coverage S. If the decedent insured be survived bya
spouse who was a resident of the same househoid at the
time of the accident, indemnity for death is payable to
such spouse; otherwise, if the decedent insured was a
minor, indemnity for death is payable (0 any parent
thereof who was a resident of the same houschold at the
time of the accident; otherwise indemnity for death is
payable to the decedent insured’s estate.

The company shall have the right and opportunity to .

make an autopsy where it is not forbidden by law.

S. Payment of Indemnity — Coverage T. Weekiy
[ndemnity: for total disability is payable 10 the insured
who is disabled. Subject 0 proof of claim. accrued

baiance at termination of the disability period for whi
the company s liable.

weekly indemnity is payable every four weeks and axclz
e

“ .

3
.

6. Begeficiary — Division 1 of Coverage S, Consent of.
beneficiary is aot requisite to cancelation, assignment, -

change of beneficiary, or any other change in the policy.

7. Deuth of Named Insured. If the named insured dies,
any insurance afforded under this Part [V with respect
t0 any surviving insured shall be continued while the
policy is in etfect.

8. Other [nsurance. If any insured under this Part [V
also is an insured under other coverage of the same kind,
issued by the company, any payment for loss under such
other coverage shall serve 10 reduce, to the extent of

such payment, the company’s obligation under this Part

[V as respects any loss to such insured. and the campany
will return the premium paid for such duplication of the
insurance hereunder. o

CONDITIONS
Conditions 3, i3 and 15 through 17 apply to all Parts.

Conditions 1, 2, 14 and 4 through 12, appiy only to the Parts noted thereunder.

1. Policy Period, Territory (Parts L II and (II). This
policy applies only ta accideats, occurrences and loss

during the ‘folicy period while the automobile is within..
States of America, its territories or-

the Unite
possessions, or Canada, or is being transported between
ports thereof.

2. Premium (Parts I, II and I\ If the named insured
disposes of, acquires ownership of, or replaces a private
passenger, farm or utility automobiie or, with respect to
Part II1, a trailer, any premium adjustment necessary
shall be made as of the date of such change in
accordance with the manuals in use by the company.
The named insured shall, upon request, furnish
reasonable proof of the number of such automobiles or
trailers and a description thereof. .

3. Netice. In the event of an accident, occurrence or loss,
written notice containing particulars surficient to
identify the insured and also reasonably obtainable
information with respect to the time, place and
circumstances thereof, and the names and addresses of
the injured and of available witnesses, shall be given by
or for the insured to the company or any of its
authorized agents as soon us practicable. [n the event of
theit the insured shall also promptly notify the police. If
claim is made or suit is brought against the insured, he

shall immediately forward to the company every
demand, notice, summons or other process received by
him or his representative. o

4. Two or More Automobiles (Parts {, 1I and 1), When
two or more automobiles are insured hereunder, the
terms of this policy shall apply separately to each, butan
automobile and a trailer attached thereto shall be held
to be one automobile as respects limits of liability under
Part I of this policy, and separate automcbiles under

Part III of this policy, including any deductible

provisions applicable thereto.

S. Assistance and Cooperatioa of the Insured (Parts [ and
1II). The insured shall cooperate with the company and,
upon the company's request, assist in making
settlements, in the conduct of suits and in enforcing any
right of contribution or indemnity against any person or
organization who may be liable to the insured because of
bodily injury, property damage or loss with respect to
which insurance is afforded under this policy; and the
insured shall attend hearings and trials and assist in
securing and giving evidence and obtaining the
attendance of witnesses. The failure or refusal of the
insured to cooperate with or assist the company which

prejudices the company's defease of an action for-

damages arising out of the operation or use of an

10
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automobile .shall constitute non-compliance with the .
requirements of the policy that the insured shalil.

cooaﬂgxatc"yith and asgist the company. The insured
shall not, except at his own cost, valuntarily make any
payment, assume any obligation or incur any expense
other than for such immediate medical and surgical

relief to others as shall be imperative at . the time of

accident. .; :.

6. Action Against Company.(Part I). No action shall lie
against- the company- unless, as-a condition precedent
thereto, the insured shall have fully complied with alil
the terms of this policy, nor until the:amount of the

insured’s cbligation to pay shail have been finally -
determined either by judgment against the insured after .

actual trial or by written agreement of the insured, the
claimant and the company.

Any person or organization or the legal representative
thereof who has secured such. judgment or written

agreement shall thereafter be entitled to recover under

this policy to the extent of the insurance afforded by this
policy. No person or organization shall have any right
under this policy to join the company as a y to any
action against the insured to determine the insured’s
liability,. nor shall the company be impleaded: by the
insured or his legal representative. Bankruptcy or
insolvency of the insured or of the insured’s estate shail

not relieve the company of any of its cbligations -

hereunder.- }

(Parts II, III and IV). No action shall lie against the
company unless, as a condition precedent thereto, there
shall have been full compliance with all the terms of this
rolicy nor, under Part II1, until thirty days after proof of
oss 18 filed and the amount of loss is determined as
provided in this policy.

7. Medical Reports; Proof and Payment of Claim (Part
II). As socn asg;lacticable the injured person or socmeone
on his behalf shall give to the company written proof of
claim, under oath'if required, and shall, after each
request from the company, executc authorization to
enable the company to obtain medical reports and copies
of records. The injured person shall submit to physical
examination by physicians selected by the company
when and as often as the company may reasonably
require. ‘ )

The company may pay the injured person or any person
or organization rendering the services and such payment
shall reduce the amount payable hereunder for such
uR'nry. Payment hereunder shall not constitute an
admission of liability of any person or, except
hereunder, of the company.

8. Insured’s Duties in Event of Loss (Part ll). In the .
event of loss the insured shall: : T al nan

(a) protect the automobile, whether or not the loss is
covered by this policy, and any further loss due to the
.insured’s failure to protect shail not be recaverable
undér this palicy; reasonuble expenses incurred in
. affording such protection shall be deemed incurred
at the company’s request; -

(b) file with the company, within 91 days after loss,
his sworn proof of loss in such form and including
such information as the company may reasonably
require and shall, |ex§on the company's request,
exhibit the damaged property and submit to
examination under oath.

9. Appraisal (Part II). If the insured and the company

. fail to agree as to the amount of loss, either may, within

60 days after proof of loss is filed, demand an appraisal
of the{oss. In such event the-insured and the company
shall each select a competent appraiser, and the
appraisers shall select a. competent and disinterested -
umgu'e. The appraisers shall state separately the actual
cash value and the amount of loss and failing to agree
shall submit their differences to the umpire. An award
in writing of any two shall determine the amount of loss.
The insured and the company shall each pay his chosen
appraiser and shall bear equally the other expenses of ..
the appraisal and umpire. .

The company shall not be held to have waived any of its
rights by any act-relating to appraisal. )

10. Payment of Loss (Part III). The company may pay .

for the loss in money; or may repair or replace the -
-damaged or stolen property; or may, at any time before

the loss is paid or the property is so replaced, at its
expense return any 'stolen property to the named
insured, or at it3 option to the address shown in the
declarations, with payment for any resultant damage -
thereto; or may take all or such part of the pro at
the agreed or appraised value but thero shall be no
abandonment to the company. The company may:settle
any claim for loss either with the insured or the owner of
the property. - ! - :

11. No Benefit to Bailee (Part III). The insurance’
afforded by this policy shall not inure directly or
indirectly to the benefit of any carrier or ather bailee for
hire liable for loss to the automobile.

12, Subrogation (Parts I.and IIlI). In the event of any
payment under this -policy, the company shall be
subrogated to all the insured’s rights of recovery
therefor against any person or organization and the
insured shall execute and deliver instruments and

11
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papers and do whatever ¢lse is nccessary (0 secure such
rights. The insured shall do nothing alter loss ta
prejudice such rights.

13. Changes. Notice to any agent or knowledge
possessed by any agent or by any other person shail not
effect a waiver or a change in any part of this policy or
estop the company from asserting any right under the
terms of this policy; nor shall the terms of this policy be
waived or changed, except by c¢ndorsement issued to
form a part of this policy, signed by an executive officer
of the company.

14. Limit of Liability — Coverage H. The company’s
liability shall not exceed 525.00 for each disablement.

15. Assignment. Assignment of interest under this policy
shall not bind the company unitil its consent is endorsed
hereon; if, however, the insured named as named
insured in the declarations, or his spouse if a resident of
the same household, shall die, this policy shalil cover (1)
the survivor as named insured, (2) his legal
representative as named insured but only while acting
within the scope of his duties as such, (3) any person
having proper temporary cusiedy of an owned
automobile, as an insured, uatil the appointment and
jualiﬁcation of such legal representative, and (4) under

ivision 1 of Part I any person who was a relative at the
time of such death.

16.. Canceilacion. This. policy may be canceled oy the .

insured named s named insured in the declarations by
mailing t0 the company written notice stating when

thereaiter the canceilation shall be etfective. This poiicy:..

may be canceled by.the company by mailing to the
insured named as named insured in the declarations at
the address shown in this policy written aotice stating
when not less than ten days days thereafter such
cancelation shalil be effective. The mailing of aotice s
aforesaid shall be sufficient proof of notice. The
effective date and hour of cancelation stated in the

notice spail become the end of the policy period. .

. Delivery of such written notice cither by such insured or

by the company shall be equivaient to mailing.
If such insured cancels. carned premium shail be

- computed in accordance with the customary short rate

table and procedure. If the company cancels, earned
premium shail te computed pro rata. Premium
adjustment may be made either at the time cancelation
is effected or as soon as practicable after canceiation
becomes zffective, but payment or tender of unearned
premium is not a condition of cancellation.

17.. Declarations. By acceptance of this policy, the
insured named as named insured in the declarations
agrees that the statements in the declarations are his
agreements and cepresentations, that this policy s
issued in reliance upon the truth of such representations
and that this policy embeodies all agreements existing
between himself and the company or any of its ageats
relating to this insurance. ’

MUTUAL CONDITIONS

1. Mutuals — Membership and Voting Notice. The first
insured named in the declarations is notified that by
virtue of this policy he is « member of the State Farm
Mutual  Automobile Insurance Company of
Bloomington, Illinois, and while this policy is in force is
entitled to vote at all meetings of members and to share
in the carnings and savings of the company in
accordance with the dividends declared by the Board af
Directors on this and like policies.

2. No Contingent Liability. This policy is non-assessable.

3. Annual Meeting. The annual meeting of the memours
of the company shall be held at its home office at
Bloomington, Illinais, on the second Morday of June at
the hour of 10:00 A.M., uniess the Board of Directors
shall elect o change the rime and place of such meeting,
in which case, but not otherwise, due natice shall be
mailed cach member at the address disclosed in this
policy at least ten (10) days prior thereto.

In Witness Whereof, the State Farm Mutual Automobile Insurance Company has caused this policy to be signed by

its President and Secretary at Bloomington, lllinois. =~ -

T A

SECRETARY

PRESIDENT

l"
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Note: The following endorsement applies when the endorsement number uppears on the da:lamlions page.

6460.2 VIRGINIA AUTOMOBILE INSURANCE PLAN.

Itis undetstoodandagreedtlm in the event ofmncellanon uftlusug:lu:) byelﬁwrmsured or the company, the eamed
premium calculated in accordance with the cancellation condition of the policy, shall be subject to a minimum of $25.00 as
provided in Section 18 of the Virginia Automobile Insurance Plan. .

é

Noze. The fol!owmg endorsement applies when the cndorsctmmt number .xppears on the decl.xrauons page.
6882AQ PREMIUM AND COVERAGE CHANGES ENDORSEMENT

[tisagreedthat.subjecttoaﬂthepmvisiomofmepoﬁcy Prenumn.xd;munentnmdebemdeasthermﬂtou
except where modified herein. the following provision is change in:

added: L a:at:zxoblls ‘insured by the policy, including
changes in use.
PREMIUM AND COVERAGE CHANGES 2. driver, driver’s age or driver's marital status;
A. Premium Changs . 3. coverages and coverage limits.
* ** 4. rating territory.

the
Thempaprmnny b‘:«,‘ mfor this pf‘,’o"g :?wbasednamedonlmmfomdmm;ogm 5. ecligibility for discounts or other premium cred.us.
sources. The named insured agrees that if any of this B. Coverage Changes
information material to the development of the polu:y The company may revise the coverages under this

premium is incorrect, incomplete or changed, the policy to provide more protection without additional
company may adjust the premium accordingly during pnmnumcharge. lfthecompanydoadnsandthe
the policy period; and to cooperate with the company msuredhasthecoveragewhmhxschanﬁ

in determining if this information is correct and poht:yw:llamcmaucaﬂ

complete, and o advise the company of changes in this co as of the daﬁcdxemonxsdfecuvemthls

rmati state. Otherwise, this cantains all of the coverage
info on- ) . . . agreements benveenpowmwd insured and the
Any adjustment of the policy’s premium will be made company. [ts terms may not be changed or waived
usingthzmhsineﬂ'ectatqtedmeomxechange. m:eptbyanmdommmtmxedbymecompany
' i
13
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Note: The tollowing endorsement applies when the endorsement number is shown on the declaranons page.

6191C DISTRICT OF COLUMBIA EMPLOYEES USING
AUTOMOBILES IN GOVERNMENT BUSINESS

It is ugreed that the poalicy does not apply under the Liability Coverages to the following insureds:

1. The District of Columbiu or any of its Agencies.

2. Any person, including the named insured, with respect to bodily injury or property damage resulting from the:
operation of an automobile by such person as an employee of" the District of Columbia while acting within the
scope of his office or employment, if such person is relieved from liability because of the pravisions of Public Law
86-654 (District of Columbia Employee Non-Liability Act), as amended.

Note: The rollowmg endorsement upplies when the endorsement number is shown on the declurations page.
6256W. l SOUND RECEIVING AND TRANSMITTING EQUIPMENI‘ EXCLUDED

[t is agreed that any Physical Damage Insurance atforded by the policy is subject to the tollowing additional exclusion: .

This insurance does not apply to loss of, or damage to uny sound receiving or sound receiving and transmitting
equipment designed for use as a citizen's band radio, two-way mobile radio or telephone, or scanning monitor recsiver,
incl any accessories and untennas unless permanenty installed in the opening of the dash -or console of the
automobile normally used by the motor vehx:le nunutacmxer for the installation of a mdxo

Note: Ths cndorsemem replaces any ¢ndorsement provxdmg sumhr coverage, It applm when the endorsement number
" is shown on the declaradons page.

6273H.5 SUPPLEMENTARY UNINSURED VIOTOR!S'IS INSURANCE
(Bodlly Injury - Pmperty Damag‘e} — Limits — Underinsured Motorists)
(Virginia)

It is agreed that, with respect to such insurance us is atforded by the policy for damages because of bodily injury and
property damage caused by uccident and arising vut of the ownership, maintenance or use of an uninsured motor vehicle,
subdivision (a) of the detinition of “uninsured motor vehicle” is amended to include “underinsured™ motor vehicle, subject
to the following provisions:

1. If limits of liubility for such insurance are stated in the schedule of this endorsemem or in the declarations, and subject
to 2. below:
(a) the split limits so stated as applicable to bodily injury for “exch person”/each accident” and property damage for
“each accident” shall apply in lieu of any limits therefor stated ¢lsewhere in the policy, and subject to all the wrms of the
policy having reference thereto, shall be the total limit of the company’s liability for all damages because of bodily injury
and property damage as the result of any one uccident arising out of the ownership, maintenance or use of uninsured
motor vehicles; or
(b) the single limit so stated as applicable to bodily injury and property damage tor “each accident” shall apply in lieu
of any limit therefor stated elsewhere in the policy, and subject to all the terms of the policy having reference thereto,
shall be the totl limit of the company’s liability tor all damages as the result of any one accident arising out of the
ownership, maintenance or use of uninsured motor vehicles; provided such limit ot liability shail first provide the
separate limits required by the Virginia Motor Vehicle Safety Responsibility Act as stated in the schedule of this
endorsement or in the declarations.

2. When used in reference to this insurance (including this and other endorsements forming 4 part of the policy):

4+
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. A motor vehicle is undenmured when, and to the extent that, the total amount of bodily injury and property damagc
coverage applicable to the operation or use of the motor vehicle and *available for payment” for such bodily injury
property damage, including all bonds or deposits of m or securities made pursuant to Articke 6 of Chapter 6 of T'de
46.1 of the Code of Virginia (Section 46.1-467 et seq.), is less than the total amount of uninsured motorist coverage
afforded any person injured as a result of the operation or use of the vehicle.

“Available f‘or payment” means the amount of liubility insurance coverage applicable to the claim of the mjured person
 for bodily injury or property damage reduced by the payment of any other claims arising out of the same occurrence.
If an injured Erson is entitled to underinsured motorist coverage under more than one policy, the following order of
pnonty of pol applm and any amount avaihbk: for payment shall be credited against such policies in the followmg
order of priority: -
1. The policy covering a motor vehicle occupied by the injured person at the time of the accident; '
2. The policy covering 4 motor vehicle not involved in the accident under which the injured person is a named insured;
3. The policy covering a motor vehx:le not mvolved in the accxdent under which the m;ured person is an msured other
than a named insured.
* Where there is more than one insurer providing coverage under one of the payment pnonms set forth, their lubllxty
shail be proportioned as to their respective underinsured motorist coverages.

3. The company shall nat be obligated to muke any payment because of bodily injury or property damage to which this
insurance applies and which arises out of the ownership, maintenance or use of an undennsured motor vehicle unti
" after the limits of liability underdﬂbodﬂymjnryandpmpenydamagc liability bonds or insurance policies respectively
applicable at the time of the accident to damages useofboddymjuryorbemuseofpmpeuyd.mgehavebeen
exhausted by payment of judgments or settlements.
4. Exclusion (a) in the Uninsured Motorists' Insurance end.orsmnem dogs not apply to the underinsured motorists
coverage alforded by this endorsement. -

5. 'The second paragraph of the Other Insurunce Condition in the Uninsured Motorists lnsumme endorsement does not
apply to the underinsured motorists coverage aforded by this endorsement.

SCHEDULE - LIMIT OF UA.BIUTY v

M ' see amounts in declarations

Smg%e Limit  Bodily lnjury and Property Damage $ ses amount in decLuguons each mdent, provided such limic shall
lnjury $25,000 each person. $50 000 each .mdent. Property Damage $10.000 euch uccident.

Note: This endorsement replices any similar coverage or endmsemem prm;ed m the t lua when the
endorsment number is shown on the declamnons page. ' 'po I:cx ; "'pP "

DT

6520.7 UNINSURED MOT ORISTS INSURANCE
o (V‘u'glma) :

In consideration of the payment of premium and subect to all of the provisions oftl'ns endomnem and to the applicable

provisions of the policy, the company agrees with the named insured as follows:

L. COVERAGE U - UNINSURED MO‘I‘OR!STS ' ownetsiup, m.umemnce or use. ot‘ swh uninsured motor

(Damages for Bodily Injury and Property Damage) -+ -

The company will pay in accordance with Section 38.2-2206
of the Code of Virginia and all Acts amendatory thereof or
supplementary thereto, all sums which the insured or his
legal representative shall be legally entted to recover as
damages from the owner or operator of un uninsured motor
vehicle because of bodily injury sustained by the insured or
property damage, caused by accident and arising out of the

vehicle.

Th}'S insurance does not apply:

(4) 0 bodily injury or property damage with respect (o
which the insured or his legal representative shall, without
written consent of the company, make any settlement with

4
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any _orarganzanmwhonwybe!egaﬂyhdble

(b)totheﬁmmohmdmddollaﬁofﬂmmtalamomtof

amtydmgeasthemﬂ:ofanyonemdem.
notapplylfdleowmoropemmrofthe

uninsured motor vehu:le causing the * can be
identified; - . 5

(c)soastomureduecdyormdnrecuytothebeneﬁtofany

insurer.of property. - .

IL PERSONS INSURED

E‘mhofthe!‘ollowmgtsanmﬁredunderﬂusmsurmto.

the e extent set forth below

(a)daemmedmsuredmd.whlle residents of the same
hqusehold, the spouse and relatives of either; .

(b)anyotherpetsonwiﬁleoocupyinganinsuredmomr .

() any mwﬂh rspect 10 he is enntled to

recover bodily injury to w
apphasustamedbyanmsmed under(a)or(b)above.

The insurance applies separately with respect to each -

insured, except with respect to the limits of the company’s

L LIMITS OF LIABILITY

Regard!zsofthenumbaof(l)personsororganmnom

who are insureds under this insurance, (2) persons or
organizations who sustain bodily injury or property damage,
(3) claims made or suits brought on account of bodily injury
or property damage, or'(4) motor vehicles to which this
insurance applies,

(a) If the schedule or declarations indicate split limits of
liability, the limit of Lability forbodﬂymjury stated as
applicable to ‘“each person” is the limit of the
company’s habzhty for all damaga because of bodily
injury sustained by one person as the result of any one
accident and,subjecttotheabovepmvuonmpecmxg
“each person”™, the limit of Hability for bodily injury
statedasapphmbleto“emhmdem is the total himut
of the company’s hab:h;yforaﬂdnnugesbmuse&f
bodily injury sustained by two or more persons as

result: of any one accident  The limit of liability for
property damage stated as : plmblewmchacudmt
is the total limit of the company’s liability for all
damages because of property damage to all property of
one or more insureds as the result of any one accident.
(b) If the schedule or declarations indicate a single limit
of liability, the limit of liability stated as applicable to
“each accident” is the total limit of the company’s
liability for all damages as the result of any one accident;
provided such limit of liability shall first provide the
separate limits required by the Virginia Motor Vehicle

this insurance .- ..

»  Safety RsponsbthtyActassmedmthcscheduleor
+ declarations. . - i

Q) 1 cm s e sder s e s i '
. 8 any person or q tion wha is an
wnsured dleboddymurymhability or property
damage Hability coverage of the policy because of bodily
injury or property damage sustained in an‘accident by
a person who is an insured under this insurance, any
payment made under this insurance to or for any such
person shall be in reduction of any amount
. which he may be entitled to recover from any person
ororganlmnonwhouanmnedundetﬁpbodﬂy
- mjm'yorpmpertydamagehabtﬁtyco
(d)Anyamountpayableunderthxsmsummebemuse
_ of bodily injury or property damage sustained in an
"'accxdentbyapersonwhouanmuredunderth:s
"insurance shall be reduced by all sums paid because of
""swhbodilymjuryorpmpeuydamage ‘or on behalf
- ofﬂxeowneroropemtoro anmunsuredmotowdnc!e

(e) Any amount mcovemble as dumagsbecam of
bodily injury or property damage sustained in- an
accident by a person who .is an insured under this
insurance shall be reduced by all sums paid because of
smhbod:lyuumyo:pmpeﬂydamgebyorcnbehalf
of any person or organization jointly or severally lable
togethermththeowworopetatorofanmmmred

motorvducleforsmhbodﬂyugnryor
including all sums paid under mﬂw or

property damage coverage of the pohcy
IV. POLICY PERIOD: TERRITORY

ﬂusmummeapphaonlytoacadentswlnchoccurdunng
the policy period and within the United States of America,
its territories or possessions, or Canada.

V. DEFINITIONS A

When used in reference to this insurance (including
endorsements forming a part of the policy):

bodily injry —~. means bodily mjury, sickness or disease,
including death, sustained by a person who is an insured
ander (a) or (b) of the Persons Insured provision;
hit-and-nun vehicle — means a motor vehicle which causes

:a:l

anmdmtmu!ungmboddymjurytoanmmador.

’property damage, provided;

"(a) there cannot be uscertiined the identity of cither the

operator or the owner of such motor vehicle; and

" (b) the insured or someone on his belulf shail have

reported the accident promptly to either the gompany,
ora hw-enfowanem officer.

insured motor vehicle — meuns a motor vehu.le reglstcred in
Virginia with respect to which the bodily injury and property -

damage liability coverage of the policy applies but shall not
16
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includss » vc:hacle while bexng, used wnhuut the pemuwon of
the owner;

mndmh nwamalamlmtorvehu.!z orumlerother
(a) a farm ty lmcwr or other equipment designed for
: mmpﬁl?; off public roads, while not upon publu.

. (b) a vehicle operated on rails or cruwler-treads, or
(c) a vehicle while located t‘or use as a residence or
premises; “

npumed insured — means the person mmed in the
declamconsof:h:spobcyandmclud&mespouscxfa
mdentofthesamehousdtold. A

mpymg means in or upon or entenng into or ahghung '

from; -

damage uxytoordesmmon of (1) ap
mmonqr vehicle owned the named insured or his

spouse, if a rudmtoftbemhouseholdmdtlwcomems'

of such motor vehicle, and (2) any other property (except a
motor vehicle) owned by an insured and located in Virginia;

relative — means a person related to the named insured by
blood, marriage or adoption who is 4 resident of the same
househoid;

uninsured motor vehicle — meuns:

(@) a motor vehicle with respect to the ownership,
maintenance or use of which there is, in at least the
amounts specified in the Virginia Motor Vehicle Safety
Responsibility Act, neither (i) cash or securities on file
with the Virginia Commissioner of Motor Vehicles nor
(@) 2 bodily injury and property damage liability bond
or insurance policy, applicable at the time of the
accident with respect to any person or organization

legally responsible for the use of such vehicle, or with -

respect to which there is such a bond or insurance policy

applicable at the time of the accident but the company-

wniting the same is or becomes insolvent or denies
coverage thereunder; or o

(b) a hit-and-run vehicle as deﬁrfed.
VL CONDITIONS

A, Proyisions. None of the Insuring Agreemems,
Pdi?s. ‘Conditions or other provisions of the policy shail
Iytodxemmanceaﬂ'ordedbyﬂusendommtexcept
thl;)es Condlgggsb “Nouce’; “Insured’s Duties in Aﬁ Event of
!" N m@non ] “Cl‘anps"' " men‘".
“Cancellation” and *Declarations”.

B. Premium. If during the policy period the number of
insured motor vehicles owned by the named insured or
spouse and registered in Virginia changes, the named
insured shail notify the company during the policy period
of any change and the premium shall be adjusted in

.

accorgdance.with the manuals inwse by the company. If the -

eamed; premium _thus computed gxcewds the.: advange.

prenuumpmd.mmmedmsuﬁdahanmtheexwtom.
) mmmwmuwmmdmnmm..mmmm.

the unearned portion puid by such insured,, ...

C.Pmt Claim; Medicul Re; f of As
mﬁmngble, the insured mp:&ﬂ;::wq Py

chim
to the company written proof of dam: oath |

lfreqmred, including full of thie nanire and extent

of the, injuries, treatment, and other details entenn% mtor f:
o

com :
shallhavefanledtoﬁmusﬂsnchfm‘

detemmanon of the’amount le hereunder.
claim shall be made upon omr:s‘xﬁ?\?mslwd ‘'by the

unless the company
within L5 days after recejving notice of claim. . |,

' Themjuredpersonshnnsubnm:ophywnlmmﬁomby
and as the-
. companymaymsonablqummandhe,ormmecvemof

physicians selected. by the company when

his incapucity his legpl representativé, or in the event of his
death his” lgal representative or the persons’ or 'persons

enutledtosuetherefor.dm!luponmhreqummﬂw'

company execute' authorization to enable the company ‘to
obzammedml reports and copies of records.

AThemsu:edorothcr ‘gdzumfordamageto

property shill file proof of loss with the company within

sixty days after the oocurrence of loss, unless such time is -

exteruled in writing by the company, in the fonn of a swomn.
statement setting forth the interest of the insured and of all
others in the property affected, any encumbrances thereon,
the actual cash valus thereof at time ‘of loss, the amount,
mneandcauseotsmhloss.andmedscnpmnand.
amounts of all other insurance m
Upon the company'’s: request, the Mexknbn;be
damaged property to the company.
With respect to claims alleged to have ulofthe
.mamtenameoruseofuut..md-nmv if the
insured has not obtained a judgment against John Doe, the
liability of the uninsured motorist may be established, as
.between the insured .and the :company, by filing with the
company within a reasonable time afier the uccident a
statement under oath that the insured or his legal
representative hus a cause or causes of action arising out of
such accident. for damages against 4 person or persons
whosetdumtylsunascenamable,semgfonh&efnctsm
mthmof and shall present clear and convincing
dmthcrewasahn-am-mnveh:clemvolvedmthe

D.. Noﬁ:eofl.egslm Ifbefommeonmpanymakﬁ
paymentofloshereunder the insured or his legal

tative. shall institute any. legal action for bodily
injury or property dumage ¢ t any person of
organization legally responsible for the use of a motor
vehicle involved in the accident, a copy of the summons and
complaint or other process served in connecuon with such
legal action shall be forwarded immediately to the company
by the insured or his legal representative.

17
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E. Other Insurance. With respect to bodily injury to an
insured while occupying 4 motor vehicle not ownied by the
named insured, this insurance shall apply only as excess
insurance over any other similar insurance available to such
msumdaulapphmbkmsmhvdmleupmnaryxm
Except us
umredhasoﬂters:mﬂarbodﬂ
him and applicable to the accident, the company shall not
be liable for a greater proportion of any loss to which this
coverage applies than the limit of liability hereunder bears
to the sum of the applicable limits of Hability of this
msmmandswhothermsum

With respect to property damage, this insurunce shill apply
only as excess insurance aver any other valid and collectible
insurance of any kind applicable to such property damage.

With respect to an accident wherein an employee of a
self-insured employer receives a worker's compensation
award for injuries resulting from an accident with an
uninsured motor vehicle, such uward shail be set off against

in the foregoing, paragraph, if the
y injury insurunce available to -

any judgment for damages awarded for petwml uuunes-
resulting tfrom such accident.

F. Payment of Loss by the Cumpuny. amount duc
hereunder is payable Any

+ (a) to the insured, or

(b)lfthemsuredbednnnortolnsparentorgmrdun
or

{c) if the insured be deceased to his surviving s
« g spouse,

(d)toape:sonaudwngiuuby k.\\;edtnrwavesmh
_payment or o i person y cnttled (0 recqver
damages which the payment represents; e ﬁhs.:
provided, the company may at its option an mount
duehcwundermmrdmmmdwmnrly 4

G. This endorsement replaces any other provisions ofr.he'
policy, including any endorsement forming a part thereof,
aﬁ’ordmgsamﬂar insurance with respect to any ‘damages

arising out of the ownership, mmmcnameormeo{an
umnsuradmotorvehldeoram-andonm

LIMIT OF LIABILITY _ tetat
Limits of Lubahtysmedmdechmuom =0
Single Limit o e
hnutofbnbduysmedmdec!amnompmwdedsmhhmnalmlﬁstbc: - i
Bodily Injury . : $25,000 each person
Property Damage- $10,000 each accident ;
Note: The following endorsement applies when the endorsemem number is shown on the dedaxanons page. o

6557 FEDERAL EMPLOYEES USING AUTOMOBILES IN GOVERNMENT BUSINFSS

'1“8481’034lhatthepohcydosnotapplyundertheL:ab!htyCovcmgstothefollowmgnsmsumds: o

1. The United States of America or any of its agencies;

$ei . -t

2, Anypuwmud:ﬂmgﬂwmwdmmd,m&mzmbﬁdymjmmpmmwmﬁmm

operation of an automobile by such person as an employee of the United States Government while.;

the scope of his office or employment, if the

wnhm
of Section 2679 of Title 28, United States Code

Tort Claims Act), as amended, mredteAmnmyGewnlotdemtedSmwdefmdsmhpammanyavﬂ

action or

out of which such bodily injury or pro
United States orrheAtto ! p.xl

18

which may be brought for such bodﬂyhgury or property damage, whether or not the incident

reponedbyuronbehalfofmchpersomodw
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Note: I both coverages D und G ure provided under Part |If endorsement 6259V applna. but if vnly coveruge D 1
provided, endorsement 6259Y applics.

6259V PHYSICAL Ds;\ld_tA"(I}E ENDORSEMENT
It is ugreed that '

I.  With respect to such coverage as is atforded under the Comprehensive coveruge, ** shall be deducted trom the amount
of euch loss as to each automobile.

'z. With respect to such coverage other than as enumerated in paragraph | ubove, *** shail be deducted from the umount

of each loss as to ¢ach automabile.
3. The following exclusions are added:

This policy does not apply under Part 11k

(1) to loss to the automobile while being operated in any prearranged or organized rucing or speed contest or in
practice or preparation for any such contest;

(2) to any loss to the automobile arising out of or during the use of such automobile for the trunsportation of any
explosive substance, flammable liquid. or similarly hazardous materials, except such transportation as is incidental
to ordinary household or tarm activities of the named insured;

** See amount with coverage D in declaradons.
s*» See amount with coverage G in declarations.

6259Y PHYSICAL DAMAGE ENDORSEMENT
Part 11

It is agreed that
1. With respect to such coverage s is atforded under the Comprehensive coverage, ** shail be deducted from the amount
of each loss as ro each automabile.
2. The following exclusions are added:
This policy does not apply under Part III:
(1) o loss to the automobile while being uperated in any preuranged or orgzunzed racing or speed contest or in
prectice or preparaton for any such contest;
(2) w any loss to the automobile arising out of or during the use of such automobile for the transportation of any

losive substance, flammable liquid, or similarly hazardous materials, except such transportation as is incidental
g%tdmary household or farm alsl:gwna of the named insured;

** See amount with coverage D in declarations.

Note: When Coverage R is shown in the declurations, this endorsement replaces any similar coverage in the policy.

6230.2L LOSS OF USE
COVERAGER

mcompanyagrestommbu:sememmedmnedfcr 2. The total payment under this insurance shall not
necessary  transportation  expense incurred not exceed the actual cash value of such vehicle at the
emedmgsmperdayormnngmommssoo due w0 time of loss. :

the f f an insured because 3. As used herein insured motor vehicle means the
@ﬁ;ﬁ;é@tmﬁmm of vehice described in the declarations and for which

a specific premium for this coverage is charged.

1. This endorsement does not apply in the event of 2 This endorsement :smb;ecttosuchachmons,condmons,
. theft of such vehicle for which wansportion and other terms of “pohcyasa:e licable to the
ndstorm,

expense reimbursement coverage is provided under Comprehensive, Fire, Etx:., and/or
the policy. Collision coverages which are not mcomsmt herewith.
19
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State Farm Mutual Automobile Insurance Com pany |"@&
July 24, 1989 INSURANCE
State Farm Claims Office
111 Candlewood Court
P. O. Box 2089

Lynchburg, Yirginia 24501

r Phone: 804/237-6900

Miss Anna L. Phelps
c/o Marjorie Phelps
Rt. 2, Box 170
Goode, Va. 24556

Re: Insured - Anna L. Phelps
Policy # - A370 651-46-01
Cl. # - 46-7001-461
Date of Loss - 6-10-89

Dear Miss Phelps:

After a thorough review of the above captioned accident, it is the
Company's decision that the vehicle you were driving does not
qualify as a non-owned, temporary substitute or newly acquired
automobile under your policy, and therefore, we will not be able to
extend coverage to you for this loss.

Very truly yours,

J. William Dinwiddie o

CLAIM SUPERINTENDENT
TIDEWATER VIRGINIA DIVISION

JWD:jen
cc: Anna Featherston - 78 Hunting Lane, Goode, Va. 24556

cc: Jdenny Trevey - 111 Cellingten Dr., Lynchburg, Va, 24502
cc: Anna Phelps - 8319 Brookvale Ct., Springfield, Va. 22153

- Plaintiff’s Exhibit
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HOME OFFICE: BLOOMINGTON, ILLINOIS 81710-0001
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GENTRY LOCKE
RAKES & MCDRE

Attorneys at Law 10 Franklin Road, S.E.
7039828000 . Post Office Box 1018
Tetecopier 703+982+8524 February 5, 1991 Roanoke, Virginia 24005

Carol W. Black, Clerk
Bedford County Circuit Court
P.O. Box 235

Bedford, Virginia 24523

Re: Anna L. Phelps, Government Employees Insurance
Company and Anna Featherstone
v.
State Farm Mutual Automobile Insurance Company,
Jennifer Trevey, United States Automobile Association
and Nationwide Mutual Insurance Company

Dear Ms. Black:

Please find enclosed for filing the Answer of United States
Automobile Association to the Amended Motion for Declaratory
Judgment of Anna L. Phelps.

By copy of this letter, I serve a copy of same upon all counsel
of record.

Thank you for your assistance in this matter.

PVA:13

Enclosure

cc: R. Louis Harrison, Jr., Esquire
Henry M. Sackett, III, Esquire
Doug Henson, Esquire
Jonathan S. Kurtain, Esquire

100/04634-096/002. 1tr FILED IN THE CLESK'S OFFICE

The (S5ay ofj—_LbAuQAé{ A

TESTE:
Clerk

g? “|‘$§m.0.9.0.=‘_0.c.
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LAW OFFICES

GENTRY LOCKE
RAKES & MADRE

ROANOKE, VIRGINIA

VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD

ANNA L. PHELPS, _

GOVERNMENT EMPLOYEES INSURANCE
COMPANY

and

ANNA FEATHERSTONE,

Plaintiffs
ANSWER OF UNITED

STATES AUTOMOBILE
ASSOCIATION

V.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

JENNIFER TREVEY,

UNITED STATES AUTOMOBILE ASSOCIATION,

and

NATIONWIDE MUTUAL INSURANCE COMPANY,

vvvvvvvvyvvvvvvwvv

Defendants.

COMES NOW United States ‘Auto'mobile Association
(hereinafter referred to as "USAA"), by counsel, andv files
this its Answer to the Amended Motion for Declaratory Judgment
of Anna L. Phelps, et al and states as follows:

1. That upon information and belief USAA admits the
allegations in paragraphs 1, 2, 3, and 4 inclusive of the
Amended Motion for Declaratory Judgment.

2. That USAA is without sufficient information or
knowledge to either admit or deny the allegations in paragraph
5 of the plaintiff's Amended Motion for Declaratory Judgment.

3. That upon information and belief, USAA admits the
allegations in paragraphs 6, 7, 8, 9, 10, 11 and 12 of the
Amended Motion for Declaratory Judgment.

4. That USAA is without sufficient information or

knowledge to either admit or deny the allegations in paragraph

13 of the Amended Motion for Declaratory Judgm&nfn iN THE CLERK'S OFFICE

Themy ofj:!?.mw

R

TESTE:

126
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LAW OFFICES

GENTRY LOCKE
RAKES & MODRE

ROANOKE. VIRGINIA

)

S. That upon information and belief USAA admits the
allegations in paragraphs 14, 15, 16 and 17 of the Amended
Motion for Declaratory Judgment.

6. That USAA is without sufficient information or
knowledge to either admit or deny the allegations in paragraph
18 of the plaintiff's Amended Motion for Declaratory Judgment.

7. That USAA admits the allegations in paragraph 19 of
the plaintiff's Amended Motion for Declaratory Judgment.

8. That USAA is without sufficient information or
knowledge to either admit or deny the allegations in paragraph
20 of the Amended Motion for Declaratory Judgment.

9. That USAA admits the allegaticns in paragraph 21 of
the Amended Motion for Declaratory Judgment.

Respectfully submitted,

UNITED ST S AUTOMOBILE ASSOCIATION

Phillip V. Anderson

GENTRY LOCKE RAKES & MOORE
P.O. Box 1018

Roanoke, Virginia

CERTIFICATE OF SERVICE

I certify that on the By, a8 day of.;faz;iﬁatzi/ ,

1991, I mailed a copy of the foregoing document to R. Louis

Harrison, Jr., Esquire, Radford & Wandrei, P.O. Box 1008,
Bedford, Virginia 24523, counsel for plaintiff; Henry M.

Sackett, III, Esquire, Edmunds & Williams, P.O. Box 958,

127
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RY LOCKE

Lynchburg, Virginia 24505, counsel for State Farm Insurance
Company; Doug Henson, Esquire, Woods, Rogers & Hazelgrove,
P.0. Box 720, Roanoke, Virginia' 24004-0720, counsel for
Government Employees Insurance Company; Jonathan S. Kurtain,
Esquire, Lutins & Shapiro, P.O. Box 180, Roanoke, Virginia

24002, counsel for Jennifer Treygy.

>&MIRE) 40/04634-096/001.pld 3

JKE, VIRGINIA
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GENTRY LOCKE
RAKES & MUDRE

Attorneys at Law 10 Franklin Road. S €.
703-982+8000 . Post Office Box 1018

Telecopier 703+982+8524 March 13, 1991 Roanoke, Virginia 24005

Carol W. Black, Clerk
Bedford County Circuit Court
P.0. Box 235

Bedford, Virginia 24523

Re: Anna L. Phelps, Government Employees Insurance
Company and Anna Featherstone
v.
State Farm Mutual Automobile Insurance Company,
Jennifer Trevey, United States Automobile Association
and Nationwide Mutual Insurance Company

Dear Ms. Black:

Please find enclosed Answer of United States Automobile
Association to Second Amended Motion for Judgment to be filed
with the papers in the above-styled case.

By copy of this letter, I send a copy of same to all counsel of
record.

Thank you for your assistance in this regard.
Sincerely,

GENTRY ,LOZKE RAKES/&7MOORE

Phillip V. Anderson

PVA:1j

Enclosure

cc: R. Louis Harrison, Jr., Esquire
Henry M. Sackett, III, Esquire
Diane Baun, Esquire
Jonathan S. Kurtain, Esquire

FILED IN THE CL:‘:\ S OFFICE

Th 2y of% i Qﬂj

TESTE: l

\ \ AR

129 129




W OFFICES

[RY LOCKE
S & MGDRE

OKE, VIRGINIA

VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD

ANNA L. PHELPS,

GOVERNMENT EMPLOYEES INSURANCE
COMPANY

and

ANNA FEATHERSTONE,

Plaintiffs

ANSWER OF UNITED
STATES AUTOMOBILE
ASSOCIATION TO
SECOND AMENDED
MOTION FOR JUDGMENT

Ve

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY,

JENNIFER TREVEY,

UNITED STATES AUTOMOBILE ASSOCIATION,
and

NATIONWIDE MUTUAL INSURANCE COMPANY,

N N N Nt s Nt it it it Nl owt S it il it oyt st st

Defendants.

COMES NOW United States Automobile Association
(hereinafter referred to as "USAA"), by counsel, and files
this its Answer to the Second Amended Motion for Declaratory
Judgment of Anna L. Phelps, et al and states as follows:

1. That upon information and belief USAA admits the
allegations in paragraphs 1, 2, 3, and 4 inclusive of the
Second Amended Motion for Declaratory Judgment.

2. That USAA is without sufficient information or
knowledge to either admit or deny the allegations in paragraph
5 of the plaintiff's Second Amended Motion for Declaratory
Judgment.

3. That upon information and belief, USAA admits the
allegations in paragraphs 6, 7, 8, 9, 10, 11 and 12 of the
Second Amended Motion for Declaratory Judgment.

4. That USAA is without sufficient information or
FILED IN THE CLERX'S OFFICE

Th e&.&:ﬂ‘gy of d@:“ i 99'1
TESTE: v o
\ Clary
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LAW OFFICES

GENTRY LOCKE
MCDRE

RAKES &

ROANOKE, VIRGINIA

knowledge to either admit or deny the allegations in paragraph
13 of the Second Amended Motion for Declaratory Judgment.

5. That upon information and belief USAA admits the
allegations in paragraphs 14, 15, 16 and 17 of the Second
Amended Motion for Declaratory Judgment.

6. That USAA 1is without sufficient information or
knowledge to either admit or deny the allegations in paragraph
18 of the plaintiff's Second Amended Mbtion for Declaratory
Judgment.

7. That USAA admits the allegations in paragraph 19 of
the plaintiff's Second Amended Motion for Declaratory
Judgment.

8. That USAA 1is without sufficient information or
knowledge to either admit or deny the allegations in paragraph
21 of the Second Amended Motion for Declaratory Judgment.

9. That upon information and belief USAA admits the
allegations in paragraphs 20 and 22 of the Second Amended
Motion for Judgment.

Respectfully submitted,

UNITED STATES AUTOMOBILE ASSOCIATION

%
By: %@\/

of Counsel

Phillip V. Anderson

GENTRY LOCKE RAKES & MOORE
P.0O. Box 1018

Roanoke, Virginia
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&

JKE, VIRGINIA

MGDRE

CERTIFICAT ERVIC
I certify that on the Zi& day of ﬂﬂl&&(x ,

1991, I mailed a copy of the foregoing document to R. Louis

Harrison, Jr., Esquire, Radford & Wandrei, P.O. Box 1008,
Bedford, Virginia 24523, counsel for plaintiff; Henry M.
Sackett, III, Esquire, Edmunds & Williams, P.O. Box 958,
Lynchburg, Virginia 24505, counsel for State Farm Insurance
Company; Diane Baun, Esquire, Woods, Rogers & Hazelgrove,
P.0O. Box 720, Roanoke, Virginia 24004-0720, counsel for
Government Employees Insurance Company; Jonathan S. Kurtain,
Esquire, Lutins & Shapiro, P.O. Box 180, Roanoke, Virginia

24002, counsel for Jennifer Trevey.

Wbartilhs

of Cdunsel

100/04634-096/002.pld 3
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MAR 1 4 1991

SN

HAF\ ‘ S 'dgl
BCCK 59 fALE382

VIRGINIA:

IN THE CIRCUIT COURT OF BEDFORD COUNTY , May A, 1091

ANNA L. PHELPS,

GOVERNMENT EMPLOYEES INSURANCE COMPANY,
ANNA FEATHERSTONE,

JENNIFER TREVEY and

MARY C. PHELPS, Chancery File No. 39015473
Plaintiff{s,

v. ) ( ORDER ALLOWING AMENDED MOTION
FOR DECLARATORY JUDGMENT

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,

UNITED STATES AUTOMOBILE ASSOCIATION and

NATIONWIDE MUTUAL INSURANCE COMPANY,
Defendants.

Came this day the plaintiffs and moved to amend their motion
for Declaratory Judgment against the defendant, State Farm Mutual
Automobile Insurance Company, and others, and the Court seeing no
objection to the same and believing an amendment to be proper.

Doth hereby ORDER that the plaintiff be allowed to amend

their motion for Declaratory Judgment for the second time.

ENTERED this the __ &  day of W , 1991

T
L 2

Judgé Y

I ask for this:

s -

R. ‘Louis HArrison, Jr.

RADFORD & WANDREI

ATTORNEYS AT LAW % /
BEDFORD, VIRGINIA 19 ? &
Eﬁ%’r%cHANCERY
ORDER BOOK.
133 No. 5 9 pege389 _ 123




Seen and agreed:

athan Kurtin

e M

Diane Baun]"

Herm, ﬂtgéézgéJ#"*

Henry M. Sackett, m

. 44—-\~_/
PAillip #. Anderson

éband-4;7ﬁ e A

RADFORD & WANDRE!
ATTORNEYS AT LAW
BEDFORD, VIRGINIA

24523
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VIRGINIA:
IN THE CIRCUIT COURT OF BEDFORD COUNTY

ANNA L. PHELPS,

GOVERNMENT EMPLOYEES INSURANCE COMPANY,
ANNA FEATHERSTONE,

JENNIFER TREVEY and

MARY C. PHELPS,

Plaintiffs,

V. ) ( SECOND AMENDED MOTION FOR
DECLARATORY JUDGMENT

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,
UNITED STATES AUTOMOBILE ASSOCIATION and
NATIONWIDE MUTUAL INSURANCE COMPANY,

Defendants.

Comes now your plaintiffs to move for a declaratory judgment
against the defendants, State Farm Mutual Automobile Insurance
Company and others, on the grounds as follows:

(1) Anna L. Phelps is an individual who was involved in an
automobile accident in Bedford County, Virginia, on June 10,
1989.

(2) State Farm Mutual Automobile Insurance Company is an
insurance company licensed and doing business in the State of
Virginia.

(3) That Anna L. Phelps, the plaintiff, contracted for a

policy of automobile insurance with State Farm Mutual Automobile

1
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Insurance company and Policy No. A370-661-46-01 was issued to
her. A copy of which is attached hereto as Exhibit "aA",

(4) That the policy was in good standing on June 10, 1989.

(5) That after June 10, 1989, Anna L. Phelps properly
reported her accident to the defendant, State Farm.

(6) That by letter dated July 24, 1989, J. William
Dinwiddie, Claims Superintendent of the Tidewater, Virginia,
Division for State Farm, denied coverage because the vehicle Ms.
Phelps was driving did not qualify as a "non-owned, temporary
substitute or newly acquired automobile under your policy . . .".
A copy of the denial letter is attached hereto as Exhibit “B",

(7) At the time of the accident, your plaintiff was driving
a 1988 2-door Nissan owned by Mary C. Phelps, her sister.

(8) That at the time of the accident, Anna L. Phelps
resided at 8319 Brookvale court, Springfield, Virginia 22153.

(9) That at the time of the accident, Mary C. Phelps
resided at-8319 Brookvale Court, Springfield, Vvirginia 22153.

(10) That a non-owned vehicle pursuant to the State Farm
insurance policy means "an automobile or trailer not owned by or
furnished for the regular use of either the named insured or any
relative, other than a temporary substitute automobile".

(11) That the State Farm automobile insurance policy
provides coverage to non-owned automobiles as set out in Coverage

B of Part 1, Liability, of that policy.
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(12) That Anna L. Phelps did not own the automobile involved
in the accident.

(13) That the automobile involved in the accident was not
furnished for the regular use of Anna L. Phelps.

(14) That a relative, under the terms of the policy, means
"a relative of the insured who is a resident of the same
household".

(15) That Anna L. Phelps is a biological relative, i.e.,
sister, of Mary C. Phelps.

(16) That Anna L. Phelps and Mary C. Phelps were not
"residents of the same household" within the meaning of that
term.

(17) That, therefore, the 1988 2-door Nissan was a non-owned
automobile under the terms of the State Farm policy.

(18) That the plaintiff, Government Employees Insurance
Company, is the liability and underinsured motorist carrier for
Anna Featherstone, a possible claimant against Anna Phelps.

(19) That the defendant, United Services Automobile
Association is the liability and underinsured carrier for
Jennifer Trevey, a possible claimant against Anna Phelps.

(20) Anna L. Phelps was the driver of the vehicle involved in
an automobile accident in Bedford County, Virginia, on June 10,
1989. Jennifer Trevey and Anna Featherstone were passengers in

the said motor vehicle at the date and time aforesaid. Anna
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Featherstone and Jennifer Trevey have alleged that they each
suffered injuries as a result of the negligence of Anna L. Phelps
and are seeking a recovery, each of them having filed an action
at law naming Anna L. Phelps as the defendant.

(21) Nationwide Mutual Insurance Company is the liability
carrier for Mary Phelps and may have an interest in the outcome
of this litigation.

(22) That there is a justiciable controversy between the
parties concerning coverage on the State Farm Automobile
Insurance police.

WHEREFORE, your plaintiffs pray that this Court declare that
the vehicle Anna L. Phelps was driving on June 10, 1989, was a
non-owned automobile under the provisions of State Farm Mutual
Automobile Insurance Policy No. A30-661-46-01, and for such other
and further relief as the nature of this case may require.
Respectfully submitted,
ANNA L. PHELPS

o LSS

Of Cdunsel

R. Louis Harrison, Jr., p.q.
RADFORD & WANDREI

P.0. Box 1008

Bedford, Virginia 24523
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ANNA FEATHERSTONE

JENNIFER TREVEY
Jonathan S. Kurtin
Lutins & Shapiro

By:
Counsel
P. O. Box 180

Roanoke, Virginia 24002-0180

GOVERNMENT EMPLOYEES  INSURANCE COMPANY

By: ///\"'!‘,/':/ /{7/ an—
~Of Counsel

Diane Baun
Woods, Rogers & Hazlegrove
P. O. Box 720
Roanoke, Virginia 24004-0720
CERTIFICATE

I hereby certify that a true and exact copy of the foregoing
Amended Motion for Declaratory Judgment was hereby mailed to
Henry M. Sackett, III, Esquire, Edmunds & Williams, P.C.,P. O.
Box 958, Lynchburg, Virginia 24505, and Phillip V. Anderson,
Esquire, Gentry, Locke, Rakes & Moore, P. O. Box 1018, Roanoke,

Virginia 24005, this the day of , 1991,

R. Louis Harrison, Jr.
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)
EDMUNDS & WILLIAMS
A PROFESSIONAL CORPORATION
SUITE 400
800 MAIN STREET
P. 0. BOX 938

B.C BALDWIN, JR. LYNCHBURG. VIRGINIA 24505

J. EASLEY EDMUNDS, JR.

ROBERT D. RICHARDS LEP! ({804) B46-9000 {1914-1977)
PAUL H. COFFEY. JR. TE HONE {804 SAMUEL H. WILLIANS
KENNETH S. WHITE TELECOPIER(804) 848-0337 (1914-1970)

ROBERT C. WwOOD, I
HENRY M. SACKFE.TT, IIT
RAYNER V. SNEAD.JR.
BERNARD C. BALDWIN, IIT

WM. TRACEY SHAW
R. EDWIN BURNETTE, JR. May 16, 1991
BEVIN R.ALEXANDER,JR.

PATRICIA R. BLACK
WILLIAN E. PHILLIPS

ELEANOR A. PUTNAM DUNN
KEVIN L.CASH

Carol W. Black, Clerk
Bedford County Circuit Court
P. O. Box 235

Bedford, Virginia 24523

Re: Anna L. Phelps, et al v. State Farm Mutual
Automobile Insurance Company, et al

Dear Mrs. Black:

I enclose for filing with the papers in the captioned
case the answer of State Farm Mutual Automobile Insurance Company
to plaintiffs’ second amended motion for declaratory judgment.

Very truly yours,
EDMUNDS & WILLIAMS, P.C.

By ___ Nova, M. WW

Henry M./} Sackett, III

HMSIII: jetc

ccC: R. Louis Harrison, Jr., Esquire
Jonathan S. Kurtin, Esquire
Diane Baun, Esquire
Phillips V. Anderson, Esquire
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VIRGINIA:

IN THE CIRCUIT COURT OF THE BEDFORD COUNTY.

* kkk

ANNA L. PHELPS,

GOVERNMENT EMPLOYEES INSURANCE COMPANY,
ANNA FEATHERSTONE,

JENNIFER TREVEY

anad

MARY C. PHELPS,

Plaintiffs,

STATE FARM MUTUAL AUTOMOBILE INSURANCE
COMPANY,

UNITED STATES AUTOMOBILE ASSOCIATION
and

NATIONWIDE MUTUAL INSURANCE COMPANY,

Defendants.

ANSWER OF THE DEFENDANT

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,

TO SECOND AMENDED MOTION FOR DECLARATORY JUDGMENT
Case No. CH89-015473

The defendant State Farm Mutual Automobile Insurance
Company, by counsel, for its answer to plaintiffs’ second amended
motion for judgment, says:

1. It admits the allegations of paragraphs 1 and 2 of
plaintiffs’ second amended motion for declaratory judgment.

2. It admits that the plaintiff was insured under a

policy of automobile ﬁpfﬁgcégﬁﬂfspngg' State Farm Mutual

‘maé_q/ _Zfzaa__ 104/
Z Clark
M&%ac.
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Automobile 1Insurance Company, as alleged in paragraph 3 of
plaintiffs’ second amended motion for declaratory judgment. It
will require strict proof of the terms and conditions of the policy
in question.

3. It admits the allegations of paragraphs 4, 5, 6, 7,
8, 9 and 10 of plaintiffs’ second amended motion for declaratory
judgment.

4. It admits that its policy provides coverage for
liability arising out of the use of a "non-owned automobile" as
that term is defined in its policy and under the terms and
conditions set forth in its policy. To the extent that the
allegations of paragraph 11 of plaintiffs’ second amended motion
for declaratory judgment are inconsistent with the foregoing
admission, those allegations are denied.

5. It admits the allegations of paragraph 12 of
plaintiffs’ second amended motion for declaratory judgment.

6. It denies the allegations of paragraph 13 of
plaintiffs’ secend amended motion for declaratory judgment.

7. It admits the allegations of paragraph 14 of
plaintiffs’ second amended motion for declaratory judgment.

8. It admits the allegations of paragraph 15 of
plaintiffs’ second amended motion for declaratory judgment.

9. It denies the allegations of paragraph 16 of
plaintiffs’ second amended motion for declaratory judgment and
affirmatively alleges that the plaintiff, Anna L. Phelps and Mary

2
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C. Phelps were "residents of the same household" as that term is
used in State Farm's policy.

10. It denies the allegations of paragraph 17 of
plaintiffs’ second amended motion for declaratory judgment.

11. It has no knowledge of the allegations of paragraphs
18 and 19 of plaintiffs’ second amended motion for declaratory
judgment and will require strict proof thereof.

12. It admits that Jennifer Trevey and Anna Featherstone
were passengers in a motor vehicle operated by Anna L. Phelps, as
alleged in paragraph 20 of plaintiffs’ second amended motion for
declaratory judgment. It has no knowledge of the remaining
allegations of paragraph 20 of plaintiffs’ second amended motion
for declaratory judgment and will require strict proof thereof.

13. It has no knowledge of the allegations of paragraph
21 of plaintiffs’ second amended motion for declaratory judgment
and will require strict proof thereof.

14. It denies the allegations of paragraph 22 of
plaintiffs’ second amended motion for declaratory judgment.

15. It denies that the automobile being driven by Anna
L. Phelps on June 10, 1989, was covered under the policy issued by
State Farm to Anna L. Phelps and further denies that Anna L. Phelps
is entitled to any coverage under State Farm’s policy for claims

arising out of the accident of June 10, 1989.

143

143



16. It denies each and every allegation of the
plaintiffs’ second amended motion for declaratory judgment except
for those specifically admitted herein.

WHEREFORE, State Farm Mutual Automobile Insurance Company
respectfully prays that this Court declare that:

1. The automobile being driven by Anna L. Phelps on
Junie 10, 1989, was not covered under any policy of automobile
liability insurance issued by State Farm Mutual Automobile
Insurance Company;

2. That Anna L. Phelps is not covered under the policy

£ automobile liability insurance issued by State Farm Mutual
Automobile Insurance Company for claims arising out of the accident
of June 10, 1989; and

3. That it be granted such other and further relief as
to the Court seems appropriate.

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY

By FLBq\Nq W /36&;‘4”*23.

0f Counsel

Henrcy M. Sackett, III
Edmunds & Williams, P.C.
P. 0. Box 958
Lynchburg, VA 24505

I hereby certify that a copy of the foregoing Answer to
Plaintiffs’ Second Amended Motion for Declaratory Judgment was
mailed to the following counsel of record on this the 1'7J§«day of

May. 1591:
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R. Louis Harrison, Jr., -Esquire

Attorney at Law

P. O. Box 1008

Bedford, VA 24523

Counsel for Anna L. Phelps and Mary C. Phelps;

Jonathan S. Kurtin, Esquire

Attorney at Law

P. O. Box 180

Roanoke, VA 24002-0180

Counsel for Anna Featherstone and Jennifer Trevey;

Diane Baun, Esquire

Attorney at Law

P. 0. Box 720

Roanoke, VA 24004-0720

Counsel for Government Employees Insurance Company;
and

Phillip V. Anderson, Esquire

Attorney at Law

P. O Box 1018

Roanoke, VA 24005

Counsel for United Services Automobile Association.

) mwi“

Attorney for¥State Farm
Mutual Automobile Insurance
Company
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RADFORD & WANDREI
ATTORNEYS AT LAW
P. 0. BOX 1008

BEDFORD, VIRGINIA 24s23

puVAL RADFORD

AREA CODE 703
ROBERT T. WANDREI

PHONE s8e -3151

R.LOUIS HARRISON,JR.

May 29, 1991

Ms. Donna Sensabaugh

Judge Sweeney'’s Office
Bedford County Circuit Court
Bedford, Virginia 24523

Re: Anna L. Phelps - Government Employees Insurance Company
Anna Featherstone, Jennifer Trevey and Mary C. Phelps
V.
State Farm Mutual Automobile Insurance Company,
United States Automobile Association and
Nationwide Mutual Insurance Company

Dear Donna:

This is to confirm that the hearing for the second amended
motion for declaratory judgement in the above matter has been set
on September 10, 1991 at 2:00 p.m.

Thank you.
Very truly yeurs,
v/
Louis Harrison, Jr.
RLHjr/kag

cc: Anna L. Phelps
Jonathan S. Kurtin, Esquire
Diane Baun, Esquire
Henry M. Sackett, III, Esquire
Philip V. Anderson, Esquire . :
Thomas M. Whiteman, Esquire .&fh' V7 7/

forrs
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B. C. BALDWIN, JR.
ROBERT D. RICHARDS
PAUL H. COFFEY.JR.
KENNETH S. WHITE
ROBERT C. WOOD. IIT
HENRY M. SACKETT. IIT
RAYNER V. SNEAD, JR.
BERNARD C. BALDWIN, IIL
WM. TRACEY SHAW

R. EDWIN BURNETTE, JR.

BEVIN R.ALEXANDER,JR.

PATRICIA R.BLACK
WILLIANM E. PHILLIPS

ELEANOR A. PUTNAM DUNN

KEVIN L. CASH

EpMUNDs & WILLIAMS
A PROFESSIONAL CORPORATION

SUITE 400
800 MAIN STREET
P. O. BOX 058

LYNCHBURG. VIRGINIA 24505

TELEPHONE (804)846-9000
TELECOPIER(804) 848-0337

September 3, 1991

Carol W. Black, Clerk
Bedford County Circuit Court

Main Street

Bedford, Virginia 24523

Re

J. EASLEY EDMUNDS, JR.

(1914-1877)
SAMUEL K. WILLIANS
(1614-1970)

Anna L. Phelps v. State Farm Mutual Automobile
Insurance Company

Dear Mrs. Black:

I represent the defendant in the captioned case which is
set for trial in the Circuit Court of Bedford County on September

10, 1991.

Please issue and deliver to the proper Sheriff for

service a summons for each of the following individuals to testify
on behalf of the defendant:

1'

Mary Catherine Phelps
Route 2, Box 170
Goode, VA; and

Marjorie Hunt Phelps
Route 2, Box 170
Goode, VA.

I enclose the following check in the amount of $10.00,
payable to the Sheriff of Bedford County, VA, to cover the cost of

service.

HMSIII: jetc

e

Enclosure

q1414!

Very truly yours,

EDMUNDS & WILLIAMS,

By } Lé/f""j M, A?J@ =

Henry M. Sackett, III

i SSwe

“hw
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VIRGINIA: IN THE CIRCUIT COURT OF THE COUNTY OF BEDFORD
TO THE SHERIFF OF THE COUNTY OF BEDFORD,
OR ANY OTHER AUTHORIZED OFFICER:

You are commanded to summon

Mary Catherine Phelps
Rt 2, Box 170
Geoede, VA

Marjorie Hunt Phelps
Rt 2, Box 170
Goode, VA

to appear in the Circuit Court of the County of Bedford, at
its Courthouse in Bedford, Virginia, on Tuesday, the 10th
day of Sept., 1991, at 9:30 o'clock, a.m., to testify in the
case of Anna L. Phelps vs State Farm Mut. Auto. Ins. Co.

This subpoena is issued on application of Henry M.
Sackett, III in the above styled case.

WITNESS, Carol W. Black, Clerk of our said Court, at
the Courthouse, the 4th day of Sept., 1991, and in the 216th
year of the Commonwealth.

Carol W. Black, k

By \L le';.ﬂl

Depu Clerk

FILED IN THE CLERK'S OFFICE

Tha.?ﬁday of 1990
TESTE:

—— Clerk 4/ /\'O (ﬂ
(/ y - 148 9/




OATH QF COURT REPORTER
(Required by Rule 1:10)

VIRGINTIA:
IN THE CIRCUIT COURT OF THE COUNTY OF BEDFORD

&w%@d

>4é242,m5%Wm1Eygkﬁzxubéhv-cz'
I, SHnde J éj@(/w , a Court Reporter,

do golemnly swear that I will to the best of my ability, faith-

fully and acourately take down and transcribe the proceedings
in the above styled case, and be subject to the control and dis-
cipline of the Cowrt. So help me God.

Q&zaz?/ég C%%222=:;__

Y%
Subscribed and sworn to before me this /¢ day of

_ Bl , 199/ .
beepsibls

Clerk - Dopubty—6ileris:
149 119




Date: 2-14-9/

Style of Case:

o LTl

‘ |
vs. ;

. , i Phdpe))

Attorney for Camplainant: A‘(/q /“m"o“l\/ —  olad "7‘0 ,
Attorney for Respondent: 79@%@, Savhedd_,

Bame &ag« berco am L - |

Court's Rulinlges:,-_ 2 Focide //““"‘f"" Py &) i
Tat felne),

Loy /%af Pnietgn>fthe Z/&W'W ua»uy‘

@ 1957 ”%’

ﬁxm - f%//ﬁ », 53~ 7/

j"zn;/m:‘ Gple, crae -
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il |
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7. |
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VIRGINIA:
IN THE CIRCUIT COURT OF THE COUNTY OF BEDFORD
ANNA L. PHELPS, et al,
Appellant,
v. ) ( Case No. CH89-015473

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, et al,

Appellee.
ANNA L. PHELPS

Supplemental Memorandum in Support of
Motion for Declaratory judgment

In State Farm's brief, they cite several cases as supportive
of their effort to find that Anna L. Phelps was a resident of her

parents home. The first was Montgomery v. Hawkeye Security

Insvrance Company, 52 Mich. App. 457, 217 N.W. 24 449 (1974). In
that action, the insurereds twenty-two year old son was a full
time student living in an apartment at school. The lower court
had written a "well reasoned opinion subsequent to a full trial
before the Court which found that the son was a resident of his
father's household."” The lower court noted that the son lived at
home with his parents, except when he was at school, that his
education was being financed in part from his parents and that
his parents paid the rent on the sons apartment at school. Based
on these facts, the Appellant Court noted that the Trial Court
has considered the evidence in light of all the surrounding

circumstanced, and its decision, not being clearly erroneous,

RADFORD & WANDREI
ATTORNEYS AT LAW
BEDFORD, VIRGINIA

24523

1 FILED IN THE CLERK'S OFFICE
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will not be overturned." It should also be noted that in this
case, the Court was interpreting resident so as to find coverage.

The next case cited was Federated American Insurance Company

v. Childers, 45 Or. App. 379, 608 P2d 585 (1980). In that case,

the insureds son resided with his father and brother in the
family home at Grant's Pass, Oregon. When the son turned
nineteen he decided to enroll in Layne Community College in
Eugene, Oregon, where he hoped to gain a position on the College
basketball team. However, he arrived to late to begin the fall
term and returned back to his father's house and discussed the
possibility with his father of living in an apartment in Eugene
in order to avoid out of district tuition for the winter term.
Consequently, he moved to Eugene and occupied his time during the
fall by practicing with the College basketball team. His father
sent him money to help with his living expenses. He then
registered for classes at Layne and continued in school to the
end of the term. At the end of the term he did not stay in
Eugene. He would have returned to Grant's Pass only because he
was unable to find a summer job there and instead he went to
Wallowa, Oregon to take a job. The son considered his father's
home as his residence and left his possessions there. He
returned often to the home for holidays and a bedroom was kept
available to his use. It should be noted that even though the
Court was interpreting the policy in such a way as to allow

coverage, the Court was sharply divided 5 to 4.
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In American States Insurance Company v. Walker, 26 Utah 24

261, 46 P. 24 1042 (1971), the insured-daughter was living out of
state in an apartment and feceiving training at a local hospital
to be an x-ray technician. The trial court found that the
daughter considered herself a resident of her father's household
all during her education and returned to his home in Idaho at the
end of each school year. She maintained a joint bank account
with her father and her parents augmented her income by giving
her money for clothing and food when she would return home for
visits. At all times she had kept furniture, books and clothing
at her father's home. She considered herself a resident of Idaho
and voted in the general election there. She had a drivers
license issued in Idaho but none in the state where she was going
to school. The insurance company pointed out that her tax return
showed her as being a resident of Utah. Nevertheless, the trial
found that she was a resident of her parents household again
interpreting the policy in such a way as to allow coverage. The
Appellant Court made it clear that it was upholding the trial
courts decision because it was not clearly erroneous and not
because it would have made the same decision, noting:
The trial court heard the evidence and made a finding that
at the time of the collision Dixie Ann Walker was still and
resident of her father's household. Whether we would have
made this same ruling had we tried the case is immaterial,
and on appeal we are not justified in substituting judgment

for his since .the evidence was such as to sustain his
judgment.
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Again this case presents a much stronger case for finding
residency and was interpreted such as to find coverage.

The next case cited by State Farm was Crossett v. St.Louis

Fire and Marine Insurance Company, 289 Ala.598, 269 So. 24 869
(1972), which involved ; college student who was attending
university 116 miles away from home. However, unlike our case,
the son had very close ties to the family. The son was an only
child and came home every weekend except when his school was
playing football at home. He kept all of his personal belongings
at his parents home with the exception of those clothes he needed
at school, his radio, books and personal necessities. The father
paid for all of the tuition, automobile expenses, board and
provided him with money for incidental expenses. The listed his
parents address on his drivers license and registered for the
draft near his parents home. He was at his family home during
all holiday periods and when he was at his parents home they put
restrictions on him, requiring him to be in at a reasonable hour
and he obeyed those restrictions. He Court noted that when he
was at school he did as he pleased and he went to school all four
quarters, but when there were breaks between quarters he was at
his father's home. The Court noted that the clause "residence of
his household" is ambiguous and is due to be construed to extend
coverage to the person seeking to become an additional insured if
he can qualify in ahy ordinary sense. The Court then adopted a

construction favorable to the insured and found that the son was
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a resident of his father's household. The Court distinguished

the case of State Farm Mutual Insurance Company v. Hanna, 277

Ala. 32 166 So. 24 872(1964), which found that a college student
was not a resident of his father's home for the reason that, in
Hanna, the exclusion cause of the aﬁtomobile policy was involved
and it was obvious that the Court in Hanna was construing
resident so as to omit coverage. Despite the fact the two were
quite similar factually.

In Goodsell v. State Farm Auto and Casualty Underwriters,

261 Iowa 135, 135 NW 24 458 (1967), the insurereds twenty-four
year old daughter had begun a training course with Northwest
Airlines in Minneapolis, Minnesota. Evidence was introduced to
show that when she went to Detroit her plans were uncertain and
it was well known that the course was temporary. She had resided
with her father and mother before the course. In wrestling with
the problem, the Court noted that the "rule of construction in an
insurance éases requires any ambiguity to be construed strictly
against the insurer and liberally in favor of the insured. The
rule is peculiarly applicable here." Using this the Court
construed residence so as to find coverage. It should be noted
that two justices assented from the opinion.

State Farm also cites Travelers Indemnity Company v. Mattox,

345 S.W. 24 290 (Tex. Civ.App. 1961) which did not involve a
college student and'again interpreted residence to define

coverage.
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The final case quoted by State Farm was Manuel v. American
Employers Insurance Company, 228 So. 24 321 (La. App. 3d Cir.
1969), where the son was attending college only forty miles from
his father's home. He rented an apartment there and lived at the
apartment for the four months of the semester in question,
however, he kept most of his possessions and clothes in his
fathers home to which he returned every weekend and on vacation.
His permanent mailing address was at his father's home and he
received his bills and governmental allotment checks there. When
he returned he had his own room at his father's house and several
people testified that he considered his father's home as his
residence. Once again the term resident was construed so as to
define coverage.

| Note that none of the cases quoted by State Farm involved a
situation where a child was living with a member of the opposite
sex, in a husband and wife type of relationship, such as that
presented by Mary. None involved full time employment. It
should be noted that while both of the girls were college
students, as Anna testified at trial, she did not receive enough
credit to complete her freshman semester because she was not
taking a full load. On the other hand she was a full time
employee. State Farm is wanting to classify the girls as college
students and put blinders on to the court to the fact that they
were also self suppbrting members.of the work force. None of the

cases cites by State Farm showed a case where a child had
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evidenced an intent not to return to the same household and most
importantly each of the cases involved-situations where the Court
wés construing the term resident in favor of coverage. As noted
in Annotation, 93 ALR 34 420, "Who is a Resident or Member of the
Same Household or Family as Named Insured within Liability
Insurance Provision Deeming Additional Insureds" §2(B), points
out that as recognized by numerous Courts "such terms are
ambiguous and should therefore be construed, in accordance with
general principals of insurance law in such a manner as to favor
policy coverage." Certainly this is the case in Virginia as the
Federal Courts in Virginia have recognized that, "policy
provisions are to be construed in favor of the insured, one might
be held a member of the household extending coverage, though not
for the purpose of a policy exclusion." White v. Nationwide, 245
F Supp. 1 (W.D. Va. 1965).

The Plaintiff would point the Court to, State Farm v. Hanna,

277 Ala. 32, 166 So. 872 (1964), where the Court held that a
college student was not a resident of his father's household even
though Mr. Hanna lived in a temporary housing, (ie College
dormitory) whose tuition was paid in part by his parents. The
son returned home during summer vacation each year and also
returned there for Thanksgiving, Christmas and Spring holidays.
He would also return for weekend visits from time to time. He
registered for the draft in his parents county and gave his

parents address as his address. He had a room in the iamily,
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which was known as his room, which had been his room while he was
in high school. He was an only child and his possessions
remained in that room. He maintained a charge account in a drug
store at his house and listed his address as his family home.

His drivers license showed his address as being the family home
and his insurance policy and other papers remained at his family
home. Despite this powerful evidence, the Appeals Court opted to
adapt a construction which would be favorable to the insured and
held that the son was not residing in the same household as his
father at the time of the accident.

In summary, the courts have consistently construed this
ambiguity against the insurer and in favor of coverage, exactly
the result requested here. ‘

Respectfully submitted,

ANNA L. PHELPS /

w L=
Y A

v
Counsel

RADFORD & WANDREI
ATTORNEYS AT LAW
BEDFORD, VIRGINIA

24523

158 158



CERTIFICATE

I do hereby certify that a true and exact copy of the
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Roanoke, Virginia, Diane Baun, Esquire, Woods, Rogers &
Hazlegrove, 105 Franklin Road, Roanoke, Virginia, and Henry M.
Sackett, Esquire, Edmunds & Williams, P. O. Box 958, Lynchburg,
virginia 24505, this the _/ day of Ochl~ , 1991.
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"R. EKouis Harrlson, Jr.
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STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

v'
Phillip HANNA ot al.
5 Div. 772,

Supreme Court of Alabama.
March 26, 1964.
Rehearing Denied Aug. 27, 1964.

Bill in equity by automobile liability insurer which claimed that it was not
obligated to defend personal injury suit. The Circuit Court, Tallapoosa
County, Albert Hooton, J., entered a decres adverss to the insurer which
appealed. The Supreme Court, Harwood, J., held that insured who was student at
college in another town and who returned to family home for vacations and
occasional weekends was not ‘residing in the same household' when his father
was injured in automobile accident while insured was home for weekend, and
accident was not excluded under automobile policy which excluded coverage for
injury to insured or to any member of family of insured residing in the same
household as the insured.

Affirmed.

(1]

135K2

DOMICILE

K. Domicile distinguished from residence.

Ala. 1964

Word 'residing' indicates some intent of permanency of occupation as
distinguished from boarding or lodging, but does not require intent of
permanency to degree required in 'domicile.’

STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA

166 So.2d 872, 277 Ala. 32

See publication Words and Phrases for other judicial constructions and
definitions,

(21
135K2
DOMICILE
K. Domicile distinguished from residence.

Ala, 1964

While residence is necesssary component of domicile, residence is not always
domicile, and one may have legal domicile with family, and reside actually and
personally away from his family.

STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA 4 anlis ypdied
166 So.2d 872, 277 Ala. 32 J%/ 7 AL

(31 /f/
157K5(2) ' K///
EVIDENCE
K. Particular facts, L/4;2k7
Ala. 1964
It is common knowledge that usually a student in a college or university mus.

be in residence at college or university for academic ysar preceding the award
of his degree.
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STATE FARM MUTUAL AUTOMOCBILE INS. CO. v. HANNA

166 So.2d 872, 277 Ala. 32

(41

217K146.7(1)

INSURANCE

K. In general.

Ala, 1964

Where policy provisions are susceptible of plural constructions, consistent
with object of obligation, that construction will be adopted which is faveorable
to insured..

STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA

166 So.2d 872, 277 Ala. 32

(51

217K435.18(2)

INSURANCE

K. Named insured or member of family.

Ala. 1964 '

Insured who was student at college in another town and who returned to family
home for vacations and occasional weekends was not 'residing in the same
household' when his father was injured in automobiles accident while insured was
home for weekend, and accident was not excluded from automobile policy which
excluded coverage for injury to insured or any member of family of insured -
residing in the sames household as the insured.

STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA -

166 So.2d 872, 277 Ala. 32

See publication Words and Phrases for other judicial constructions and
definitions.

(61

217K514.18(1)

INSURANCE

K. In general.

Ala. 1964

Action of insured in picking up suit papers at office of attorney for injured
party and taking them to office of circuit clerk, where insured was served with
summons and complaint did not violate automobile liability policy provision
requiring insured's cooperation.

STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA

166 So.2d 872, 277 Ala. 32

(7]

217K514.18(1)

INSURANCE

K. In general.

Ala. 1964

Cooperation of insured implies assistance, and failure to cooperate cannot be
implied where no assistance has been requested.

STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA

166 So.2d 872, 277 Ala. 32

[81]

217K514.21(1)

INSURANCE
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K. Presumptions and burden of proof.
Ala. 1964 )
Lack of cooperation was an affirmative defense which insurer had burden to
establish.
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA
166 So.2d 872, 277 Ala. 32
(91
217K514.22
INSURANCE
K. Questions for jury.
Ala. 1964
What constitutes failure of cooperation by an insured is usually a question of"
fact.
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA
166 So.2d 872, 277 Ala. 32
[101
157K151(1)
EVIDENCE
K. In general,
Ala. 1964
Unobjected to testimony by insured to the effect that he intended to make
certain town his place of residence was not admissible under so-called Rule of
Exclusion relating to uncommunicated intentions. Code 1940, Tit. 7, s 372(1),
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA '
166 So.2d 872, 277 Ala. 32
{111
30K837(11)
APPEAL AND ERROR
K. Consideration of incompetent evidence.
Ala. 1964
In equity cases, reviewing court will consider only such evidence as is legal,
material, and competent.
STATE FARM MUTUAL AUTOMOBILE INS. CO. v. HANNA
166 So.2d 872, 277 Ala. 32
#33 ##873 Sam W. Oliver, Dadeville, Rives, Peterson, Pettus & Conway,
Birmingham, for appellant.
#34 Chas. R. Adair, Jr., and Ruth S. Sullivan, Dadeville, Wm. I. Byrd,
Alexander City, for appellees.

HARWOOD, Justice.

"This is an appeal from a decree entesred in a declaratory judgment action. The
bill prayed for a determination of the rights of the parties under an
automobile insurance policy.

It alleged that a damage suit for personal injuries had been filed by Jimmie
Hanna against his son Phillip, who was the insured. It further alleged that
the injury to Jimmie Hanna, on 4 November 1961, resulted from the negligence of
Phillip in the operation of an automobile.

The insurer, State Farm, had bsen called upon to defend the suit under a
liability insurance policy issued by it to Phillip. State Farm thereupon filed
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the bill below and asserted that it was not obligated to defend the suit nor to
pay any judgment rendered therson on grounds that, (1) the alleged accident was
not covered by the ##874 policy because of a family exclusion provision and,
(2) the respondent, Phillip Hanna, had breached the cooperation clause of the
policy, a condition precedent to liability by State Farm under the policy.

The family exclusion provision in the policy excludes coverage to:

'Bodily injury to the insured or any member of the family of the insured
residing in the same household as the insured.'

The assistance and cooperation of the insured provision in the policy reads:

'The insured shall cooperate with the company.'

In their separate answers the respandents denied that Jimmie Hanna was a
member of the family of the insured, Phillip Hanna, residing in the same .
household, and further denied that the insured had failed to cooperats with
State Farm as required by the policy.

After a hearing, the court rendesred a decree adverss to State Farm, and in
favor of the respondents, holding that State Farm was obligated to defend the
action at law instituted by Jimmie Hanna against his son Phillip Hanna, the
insured, and was obligated to pay any judgment that might be rendered therein.
The court further found that non-cooperation on the part of the insured that
would prejudice the complainant was not sufficiently established.

%35 From this decree State Farm has perfected its appeal.

The appellant has argued three points: (1) that the court erred in decreeing
that State Farm was obligated to defend the insured, Phillip Hanna, in the suit
brought by his father, and to pay any judgment rendsred thereon against Phillip
Hanna, (2) that the court erred in finding that the caverage, if any, was not
voided by the insured's breach of the cooperation clause, and (3) in
considsring evidence which was illegal, immaterial, and irrelevant in reaching
its conclusions and its decres.

The svidence presented by the complainant shows that at the time of the
accident on 4 November 1961, the insured, Phillip Hanna, was 20 years of age,
and was in his third year as a student in Howard College in Birmingham,
Alabama. At the college he lived in a dormitory room with a roommate, with the
usual furnishings of a dormitory room.

It cost Phillip approximately $800.00 per college year to attend collegs, his
tuition being reduced by half because he was a ministerial student. These
expenses wsre paid in part by Phillip and in part by his parents who were
domiciled in East Tallasses, Alabama. Prior to entering college Phillip had
accumulated $1,000 to $1,500 which was deposited in a savings account in a bank
in Tallassee. During the summer vacations he had earnsd $300 to $500 in summer
jobs, and while in college he had preached six or eight times a ysar and had
been paid about $15 each time. He drew upon his monies from time to time while
in collegs, and part of his expenses were paid by his parents. Upon
registering for the draft in Tallapoosa County, he gave his address as that of
his parents in East Tallassee. Subsequent notices of classification by the
draft board have been sent to that address, the last such notice being dated 12
January 1961. He never changed his address with the draft board.

During the summer vacation each year, Phillip returned to the homs of his -
parents in East Tallasses, and also returned there for the Thanksgiving,
Christmas, and Spring holidays. He also would return for weekend visits from
time to time. :

COPR. (C) WEST 1991 NO CLAIM TO ORIG. U.S. GOUT. WORKS
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Phillip had:a room-.in the family home in East Tallassee which was known as his
room, and which had baen his room while in high school. He was an only child
and he and his parents uere the only people who had lived in the home. UWhile
away at college some of his possessions remained in this room.

Just before Christmas of 1960, he applied for the policy of insurance involved
in this #*#875 case. At that time he was a student at Howard Collegs. The
license tags for the automobile purchased in late 1961 were bought in
Tallapoosa County and Phillip gave his address as East Tallassee, Alabama.

Phillip did not pay room rent or borad when he went to the family home on
weekends, but from time to time during the summer vacations he would buy and
contribute groceries. He maintains a charge account in a drug store in East
Tallassee where his address is listed as the family home. His drivers' licenss
shows his address as being at the family home. The present insurance paolicy
and other papers belonging to Phillip remain in the family home. On the other
hand, his college library card listed his address as Room 213, Howard College.
When he purchased the insurance policy here involved, he told Mr. Thompson, the
State Farm agent, he had been living in Birmingham at school.

Mr. Thompson testified that he had told Mr. Jimmie Hanna that the two
conditions to issuing the policy to Phillip were that a State Farm policy must
be in force in his immediate housshold insuring a car owned by a member of the
household and secondly, that the minor owner of a car had to be a resident or
member of the household. Uhen the policy was actually applied for on 26
December 1960, he again discussed these conditions in the presence of both Mr.
Hanna and Phillip. He told Phillip he was qualified under both conditions,

#36 though Mr. Thompson at that time knew that Phillip was a student in
Birmingham and would take the car to Birmingham when he returned to school.
Notwithstanding, Mr. Thompson considered Phillip a member of the housshold in
Tallasses.

The accident in which Mr. Hanna was injured occurred on 4 Novembsr 1961, while
Phillip had his automobile in the yard of his parent's home, he being on a
weekend visit to them.

Cn 10 February 1962, Mrs. Hanna, at the request of Mr. Hanna's attorney, got
in touch with Phillip at Howard College and requested him to pick up papers
pertaining to a suit filed by his father against him, and to take such papers
to Dadeville for filing. Phillip did as he was requested, picking up the
papers at the office of his father's attorney, and called his mother from
Dadeville telling her that he had been served, and that she should notify Mr.
Thompson. This, of course, was after he had taken the suit papers from the
attorney's office in Alexander City to Dadeville, Alabama, where he handed them
to the clerk of the Circuit Court. He also filed a paper for the appointment
of a guardian ad litem to represent him in the suit. In Dadeville a copy of
the suit papers was handed to the deputy sheriff by an employee in the circuit
clerk's office, who in turn served tha copy on Phillip. He then returned to
school and did nothing with respect to the papers until his mother called him
about two and a half weeks later and told him that Mr. Thompson, the State Farm
agent, neaded the papers. Phillip mailed them to his mother.

Phillip testified that he in no wise discussed the suit with Mr. Hanna's
attorney, but merely picked up the papers and took them to Dadeville as
instructed.

Mr. Thompson testified he received these papers on 6 March. He further
COPR. (C) WEST 1991 NO CLAIM TO ORIG. U.S. GOUT. WORKS
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testified that he visited Jimmie Hanna with a claims adjuster some time after S
November 1961, and prior to 10 February 1962, but he could not recall what was
said or done on that occasion regarding the injury to Mr. Hanna.

Mr. Charles Funderbuck testified that Phillip had worked in his drug store in
the afternoons while in school, and full time during the summers. Phillip
terminated this employment after telling Mr. Funderbuck that he was going to
college in Birmingham.

Miss Jenny Ruth Gann, clerk of the East Tallassee Baptist Church, testified in
substance that Phillip Hanna moved his church membership back and forth between
East Tallassee and Birmingham depending on ##876 whether he was in school or
at home for the summer. A copy of the 'Church Covenant' was received in
evidence and it shouwed that members of the church agreed that 'when we remove
from this place we will as soon as possible unite with some other church where
we can carry out the spirit of the Covenant.'

The first point to be determined is, were Jimmie Hanna and Phillip residing in
the same household at the time of the accident? -

In brief counsel for appellant argue that the provision excluding coverage
for 'bodily injury to the insured or any member of the family of the insured
residing in the same household as the insured' is plain, unambiguous, and
susceptible of only one reasonable construction, and does not permit of a
construction favorable to the insured. Counsel further asserts that the
doctrines of Holloway v. State Farm Mutual Automobile Ins. Co., 275 Ala. 41,
151 So.2d 774, and Home Ins. Co. v. Pettit, 225 Ala. 487, 143 So. 839, are
decisive of the point now bsing considered. UWe do not agree with either
premise.

Holloway, supra, concerned the concept to be accorded the word 'family' as it
appears in the provision now under consideration.

Pettit, supra, dealt with the meaning of the word 'household' in an
exclusionary clause then being considered. .

#37 Neither case was concerned with the interpretation of the phrase
'residing in the same household.'

{11[2) The word 'residing’' is an ambiguous, elastic, or relative term, and
includes a very temporary, as well as a permanent, abode. Phillips v. South
Carolina Tax Comm., 195 S.C. 472, 12 S.E.2d 13. It means a dwelling placs for
the time being, as distinguished from a mere temporary locality of existence.
Drew v. Drew, 37 Me. 389. It indicates some intent of permanency of occupation
as distinguished from boarding or lodging, but does not require the intent of
permanency to the degree required in domicile. 2 Kent's Comm., (10th Ed.) 576.
While residence is a necessary component of domicile, residence is not always
domicile. One may have a legal domicile with his family, and reside actually
and personally away from his family. In such event the word 'reside' may
correctly denote either the technical domicile, or the actual personal
residence. The word 'reside' is often used to express a different meaning
according to the subject matter. In re Seidsl, 204 Minn. 357, 283 N.UW. 742.

(31 UWe think it common knowledge that usually a student in a collsge or
university must be 'in residence' at the college or university for the academic
year preceding the award of his degres. Often the statemsnt is found that a
student, or a faculty member is 'in residence' at a college or university
during a particular tims. Phillip Hanna was living in a college dormitory at
Howard College, and taking his meals at the college dining hall. Thus in this
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sense, Phillip Hanna was 'in residence,' or residing at Howard College at the
time of the accident. .
Nor was such residence abrogatsd by casual visits over the weekend to the home
of his parents. Such visits were nothing more than mere temporary
interruptions of his more permanent residence at Howard Collegs. The same
would apply to the Christmas and Spring vacation periods. UWs doubt that such
rule should apply to the long summer vacation period of several months where a
student resumes living with his parents, nor should such rules apply whsre a
student attends a college or university in the same town or city as his home
while he continues to reside in his family home.
(4] The rule is too well settled by our decisions to require citation of
authority that where provisions of an insurance policy are susceptible of
plural constructions, consistent with the object of the obligation, that
construction will be adopted which is favorable to the insured.
#8877 (5] UWe hold that the court did not err in concluding that Phillip
Hanna was not residing in the same household as Jimmie Hanna at ths time of the
accident. _
Appellant's assignment of error No. 9, asserts error becauss the court, in its
decree stated: 'l do not see any element of non-cooperation to any extent that
would prejudice the insurer.'
The clauses of the policy pertinent to this aspect of the case read:

" %

‘2. Action Against Company. No action shall lie against the company: (a)
Unless as a condition precedent theresto there shall have been full compliance
with all terms of this policy.

LR B

'3. Assistance and Cooperation of the Insured. The insured shall cooperate
with the company and upon its request, attend hearings and trials, assist in
effecting settlements, securing and giving evidence, obtaining the attendance
of witnesses and in the conduct of any legal proceedings in connection with the
subjact of this insurancs.'
Counsel for appellant relies upon American Fire and Cas. Co. v. Tankersley,
270 #38 Ala. 126, 116 So.2d 579. This case concerned the failure of the
insured to give the insurer notice of an accident, or rsceipt of any demand,
summons, or other process, and held that such failure will rslease the insurer
from obligation under the insurance contract, although no prejudice resulted,
where such notices are specifically made a condition precedent to any action
against the insurer.
(61 Ths evidence below as to non-cooperation was merely to the effect that
Phillip, at his mother's direction, had picked up certain suit papers at the
office of his father's attorney and taken them to Dadeville where he filed them
in the office of the circuit clerk, and was there served by a deputy sheriff
with the summons and complaint. Phillip testified he did not discuss the suit
in any wise with the attorney. Insofar as disclosed, his act in conveying the
papers was that of a messengsr or courier. The fact that he was served with
the papers in no wise affected the substantial rights of the insurer, since
serving could easily have been perfected by other methods.
. There was no evidence tending to show that Phillip had ever been requested by
the insurer to do any of the things set forth in the cooperation clause.
(71 Cooperation implies assistance, and failure to cooperate cannot be
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implied where no assistance has besn requested. American Sursty Co. v.
Sutherland, D.C., 35 F.Supp. 353.

[81(9) Lack of coopsration being an affirmative defense, the burden was upon
the insurer to establish such defense. United States Fidelity and Guaranty Co.
v. Remond, 221 Ala. 349, 129 So. 15. UWhat constitutes a failure of cooperation
by an insured is usually a question of fact. Metropolitan Cas. Ins. Co. of New
York v. Blue, 219 Ala. 37, 121 So. 25. The trial court, as trisr of fact, and
after hearing the witnesses, found no substantial lack of cooperation on the
part of Phillip, the insured. UWhat constituted a cooperation, or a material
failure in that regard was a question of fact passed upon by him. UWe find no
justifiable basis for disturbing his conclusion in this regard.

[10] Counsel for appellant alsoc argues, under appropriate assignment, that
the decree is erronsous in that, because of certain statements there, it must
be concluded that the court considered illegal, immaterial, and irrelevant
testimony. These statemsnts related to testimony by Phillip as to his intent
to make Birmingham his place of residence. No objections were interposed to
this evidence. See Section 372(1), Title 7, Code of Alabama 1940. Such
evidence is not admissible under our decisions because of the so-called Rule of
Exclusion prevailing in this State. See Conrad v. Conrad, *#878 275 Ala.

202, 153 So.2d 635, and cases cited in concurring opinion.

However, there is legal, material, and relevant evidence fully supporting the
judgment and decres below.

{111 In equity cases, this court, in its review, will consider only such
svidence as is legal, material and competent. Section 372(1), supra; Mink v.
Whitfield, 218 Ala. 334, 118 So. 559. After full consideration, we are clear
‘to the conclusion that the decree is supported by such type of evidence.

Affirmed.

LIVINGSTON, C. J., and SIMPSON and MERRILL, JJ., concur.
END OF DOCUMENT
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FEDERAL SUPPLEMENT

VOLUME 245

Rita S. WHITE, Plaintift,
V.

NATIONWIDE MUTUAL INSURANCE
COMPANY, Original Defendant and
Third-Party Plaintift,

v.

ALLSTATE INSURANCE COMPANY,
Third-Party Defendant.

Civ. A. Nos. 65-C-5-A, 65-C-11-A.

United States District Court
W. D. Virginia,
Abingdon Division.

July 20, 1965.

Actions brought against insurer of
father of plaintiff injured in collision
and against insurer of motorist whose
automobile collided with automobile in
which plaintiff was a passenger and who
did not pay judgment obtained against
him by plaintiff. Cases were removed
to federal court, consolidated for trial
and father’s insurer was permitted to file
third-party complaint against other in-
surer. The District Court, Dalton, Chief
Judge, held that where coverage speci-
fied in father’s policy, under which plain-
tiff was an insured, was $15,000 per per-
son and limits of liability of policy of
other motorist was $10,000 per person,
motorist’s vehicle came under section of
Virginia Code defining uninsured motor
vehicle and plaintiff who obtained judg-
ments in amount of $22,000 against mo-
torist was entitled to recover $12,000
from her father’s insurer.,

Order accordingly.

245 F.Supp.~—1
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1. Insurance <=146.7(1)
Policy provisions are to be construed
in favor of insured.

2. Insurance €-169(3)

One might be held a member of
household within provision extending cov-
erage, though not for purposes of policy
exclusion. '

3. Insurance <169(3)

Daughter who went to stay with her
parents in August 1963, who remained
with them until her husband rejoined
her in June 1964 and who during that
time ate, slept, and lived at home of her
parents was a member of her fathers
household so as to come under coverage
of father's automobile liability policy
containing uninsured motorist endorse-
ment and defining insured to mean named
insured and, while residents of same
household, his spouse and relatives. Code
Va.1950, § 38.1-381.

4. Insurance €=612(2)

Timely notice is condition precedent
to right of recovery under uninsured mo-
torist provision of automobile liability
policy calling for notice as soon as prac-
ticable.

5. Insurance ¢=562.3(1)

Burden of showing notice as soon as
practicable as required by uninsured mo-
torist provision of automobile liability
policy is on insured.

6. Insurance €=537.1

For compliance with automobile lia-
bility policy requiring that insurer be
notified of claim it is not always necessary
that notice come directly from the in-
sured.
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9. Insurance €=539.3

“As soon as practicable” within un-
insured motorist provision of automobile
liability policy requiring notice of claim

as soon as practicable must be broadly

construed and it is not necessary that no-
tice be given immediately after accident
especially where prejudice to insurer is
lacking.

See publication Words and Phrases
for other judicial comstructions and
definitions.

8. Insurance €=539.8

Inasmuch as insurer received actual
notice of injuries sustained by plaintiff
who subsequently made claim against in-
surer under uninsured motorist provision
of policy, there was no prejudice on
ground that insurer had not received
adequate notice of claim.

9. Insurance €=539.1

Where, despite reasonable diligence,
no discovery was made that limits of
automobile liability policy covering mo-
torist were less than required by Virginia
law until one month after motion for
judgment against motorist was filed and,
within 10 days of learning that fact,
registered agent of insurer of plaintiff’s
father was notified that plaintiff was re-
lying on uninsured motorist provision of
father's policy and father’s insurer had
four months to investigate and prepare
defense, plaintiff was not precluded from
recovering under uninsured motorist pro-
vision of father’s policy on basis of mere
lapse of time in insurer’s receiving no-
tice. Code Va.1950, §§ 38.1-381, 46.1-1
(8), 46.1-451.

10. Insurance ¢=388(5)

Main purpose of Virginia financial
responsibility form is to inform Division
of Motor Vehicles so they may act ac-
cordingly in revoking driving privileges
and it is not meant to be relied on by in-
surance carriers. Code Va.1950, § 46.1-
451.

11. Estoppel ¢=87

Estoppel arises when false represent-
ation is made by one to another who rea-
sonably relies thereon to his detriment.

169

12, Insurance €=388(5)

Inasmuch as one automobile liability
insurer should at least have been put on
inquiry by apparent conflict between
financial responsibility form filed by in-
surer of motorist and notice it received
from its insured as to coverage, insurer’s
reliance on form indicating that motor-
ist's coverage was equal to that required
by Virginia Financial Responsibility
Law was not reasonable and motorist’s
insurer was not estopped from asserting
that its coverage did not equal that re-
quired by Financial Responsibility Law
when it was sued as third-party defend-
ant. Code Va.1950, §§ 38.1-381, 46.1-
1(8), 46.1-461.

13. Insurance &>452.4, 528.5

Where plaintiff was an insured un-
der her father’s automobile liability policy
limiting recovery to $15,000 per person
and limits of liability of policy of motorist
whose negligence injured plaintiff was
$10,000 per person, motorist’s vehicle was
an ‘“‘uninsured motor vehicle” under Vir-
ginia Financial Responsibility Act and
plaintif who obtained judgment in
amount of $22,000 against motorist was
entitled to recover $12,000 from her fa-
ther’s insurer. Code Va.1950, §§ 38.1-
381, 46.1-1(8), 46.1-451.

14. Insurance €=608(4)

Insurer after payment to insured un-
der uninsured motorist provision of policy
maintains all his rights against uninsured
motorist. Code Va.1950, § 38.1-381.

—_—

Leslie M. Mullins, and William J. Stur-
gill, Greear, Bowen, Mullins, Winston,
Pippin & Sturgill, Norton, Va., for plain-
tiff.

William B, Poff, Woods, Rogers, Muse
& Walker, Roanoke, Va., for Nationwide
Mut. Ins. Co.

Francis W. Flannagan, Flannagan &
Flannagan, Bristol, Va., and Frank Win-
ston, Curtin, Hayes & Winston, Bristol,
Tenn., for Allstate Ins. Co.
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WHITE v. NATIONWIDE MUTUAL INSURANCE COMPANY

3

Cite as 245 F.Supp. 1 (1963)

DALTON, Chief Judge.

Plaintiff, Rita S. White, instituted this
action to recover damages for injuries
which she sustained as a result of an
automobile accident. The controversy
centers around Virginia's Uninsured Mo-
torist Statute. (Va.Code Ann. § 38.1-381
(Supp.1964)). The pertinent facts are
not in dispute.

On November 17, 1963, the plaintiff,
Rita S. White, was a passenger in an au-
tomobile which was owned and operated
by one Daisy P. Long. The accident oc-
curred in Scott County, Virginia, when
Miss Long's vehicle was struck and forced
from the road by another vehicle operated
by Jack L. Morrison of Blountville, Ten-
nessee,

The vehicle driven by Morrison was
covered by a policy of automobile liability
insurance issued in Tennessee by Allstate
Insurance Company, hereinafter referred
to as Allstate. The limits of that policy
were $10,000 per person and $40,000 per
accident. On December 11, 1963, a proof
of insurance form (SR-21) was filed by
Allstate with the Virginia Commissioner
of Motor Vehicles in an effort to comply
with Va.Code Ann. § 46.1-451. The form
indicated Morrison had limits of liability
insurance at least equal to those required
by the Virginia Financial Responsibility
law ($15,000 per person, $30,000 per
accident).

Miss Long after the accident notified
her insurer, Nationwide Mutual Insur-
ance Company, hereinafter referred to as
Nationwide. An investigation ensued
and certain medical expenses of plaintiff
were paid under Miss Long’s policy.

The facts show that plaintiff was at the
time of the accident residing at the home
of her father, Add D. Sizemore in Dicken-
son County, Virginia. The facts also
show that Nationwide had issued an
automobile liability insurance policy to
Mr. Sizemore which was in effect at the
time of the accident. It was under the
uninsured motorist endorsement of this
policy which plaintiff was to later make
claim,

170

On May 5, 1964 plaintiff, alleging seri-
ous and permanent injuries, filed a mo-
tion for judgment in the Circuit Court
of Dickenson County, Virginia, against
Morrison as tortfeasor. Learning later
that the liability insurance on Morrison’s
vehicle was not equal to that required by
Virginia law, plaintiff on June 18, 1964
sent Nationwide an affidavit that she was
relying on the uninsured motorist provi-
sion of her father’s policy. A copy of the
notice of motion for judgment was served
on Nationwide June 25, 1964.

Trial of the case of White v. Morrison
was begun on October 20, 1964. A judg-
ment was recovered by plaintiff on Octo-
ber 21, 1964 in an amount of $22,000 with
interest at the rate of six per cent per an-
num to run from the date of judgment,
with costs in an amount of $121.50.

When Miss White was unable to col-
lect on her judgment against Morrison,
she brought two actions in the Circuit
Court of Dickenson County on January
1, 1965.. One action was instituted
against Allstate to recover $22,121.50
plus interest from the date of judgment
and another was brought against Nation-
wide to recover $15,121.50 with interest.

After removal by Nationwide and All-
state to this Court, the cases were con-
solidated for trial. Nationwide was per-
mitted by leave of Court to file a third-
party complaint against Allstate.

Allstate then paid into Court $10,215.-
60 claiming payment in full to the plain-
tiff under its policy covering Morrison,
the limit of that policy being $10,000 per
person. This Court ordered that amount
paid to plaintiff, without prejudice, on
February 16, 1965.

[1-3] The Court first considers
whether plaintiff was a member of her
father’s household so as to come under the
coverage of the policy issued her father.
The policy issued Sizemore by Nation-
wide defines “insured” thusly:

“The unqualified word ‘Insured’
means (1) the Named Insured and,
while residents of the same house-
hold, his spouse, and the relatives of
either;”




A
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Plaintiff went to stay with her parents on
August 15, 1963, and she remained with
them until her husband, who had matricu-
lated at East Tennessee State University,
rejoined her in June of 1964. During
that time plaintiff ate, slept, and lived at
the home of her parents. Her relation-

~ ship to her family was, she observed int

testimony, the same as before she was
married. She dwelled under their roof
and was a member of their family. See
Johnson v. State Farm Mut. Auto. Ins.
Co., 262 F.2d 158 (8th Cir. 1958); Rath-
bun v. Aetna Cas. & Sur. Co., 144 Conn.
165, 128 A.2d 327 (1966); Lontkowski
v. Ignorski, 6 Wis.2d 661, 95 N.W.2d 230
(1959). Inlight of the maxim that policy
provisions are to be construed in favor
of the insured, one might be held a mem-
ber of a household within a provision ex-
tending coverage, though not for pur-
poses of policy exclusion. See Annot., 50
ALR.2d 120 n. 1 (1956). The purpose
of the policy provision in the case at bar
was one of inclusion; the evidence is
strongly in support of the conclusion that
plaintiff was a member of the household
of her father, and this Court so finds.

[4-6] The next question presented is
whether adequate or timely notice was
given by plaintiff to Nationwide of her
intent to rely on the uninsured motorist
provision of her father’s policy so as not
to violate the terms of that policy calling
for notice “as soon as practicable”. Time-
ly notice is a condition precedent to the
right of recovery and the burden of show-
ing such notice is on the insured. Temple
v. Virginia Auto. Mut. Ins. Co., 181 Va.
561, 25 S.E.2d 268 (1943). On the other
hand it is not always necessary that notice
come directly from the insured, nor must
it be given immediately after an accident,
for the words “as soon as practicable” are
broadly construed and time limits have
been extended considerably in many in-
stances. Home Indemnity Co. v. Ware,
183 F.Supp. 367 (D.Del.1960). This is
especially true where prejudice to the
insurer is lacking.

The purpose of the policy provision
calling for prompt and timely unotice is
twofold: (1) It is to afford the insurer

opportunity to make reasonable investiga-
tion and (2) to enable the insurer to ade-
quately prepare a defense, if that be
necessary.

[7] The facts show that one day fol-
lowing the accident, Miss Long, the driver
of the vehicle in which plaintiff was a
passenger, notified her insurance com-
pany, Nationwide, of the accident and of
the injuries sustained by plaintiff. An
investigation was made by Nationwide at
that time. Since, Nationwide received
actual notice there was no prejudice in
that regard.

[8] Motion for judgment against de-
fendant, Morrison, was filed on May 5,
1964. Despite reasonable diligence by
counsel for plaintiff, no discovery that
the limits of liability insurance of Allstate
were less than required by the Virginia
Financial law was made until approxi-
mately one month later. (Va.Code Ann.
§ 46.1-1(8)).

Within 10 days of learning this fact
counsel for plaintiff notified the regis-
tered agent of Nationwide that he was
relying on the uninsured motorist provi-
sion of Sizemore’s policy and Nationwide
received an affidavit to this effect on June
18, 1964. A copy of process was served
on the registered agent of Nationwide on
June 25, 1964 in the manner set forth by
Va.Code Ann. § 38.1-381(e) (I). In fact,
Nationwide had approximately four
months in which to investigate and to
prepare a defense. The case was not
tried until October 20, 1964. The pur-
pose of the policy provision was satis-
fied.

In the instant case, it does not appear
that Nationwide was materially preju-
diced, and it appears that the plaintiff
acted with reasonable diligence. All the
surrounding circumstances must be look-
ed to, not the mere time lapse alone. 13
Couch on Insurance, Second Edition §
49:120. Failure to give prompt notice to
vitiate a contract must be material. In
this case prejudice was neither material
nor substantial.

[9] A determination must be made as
to whether the filing of the SR-21 form

171
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pursuant to Va.Code Ann. § 46.1-451 by
Alistate estops Allstate from asserting
that its policy insured Morrison only to
the extent of $10,000.

We regard to the purpose of the form,
Carrico, V., stated in Virginia Farm
Bureau Mut. Ins. Co. v. Saccio, 204 Va.
769, at 781, 782, 133 S.E.2d 268, 276
(1963).

“Thus, if there is a policy applicable

to the liability, if any, of an operator

involved in an accident, the SR-21
form serves the purpose of so ad-
vising the Division of Motor Vehicles
so that such operator will not be
required to furnish security or suffer
the suspension of his license and
registration. On the other hand, if
there is a policy, but it does not af-
ford coverage in the manner and to

the extent required by Code, § 46.1-

450, then the carrier, by the SR-21

form, advises the Division of Motor

Vehicles that this policy is not ap-

plicable to liability, if any, and the

Division is free to invoke the provi-

sions of Code, § 46.1-449.

We are of opinion that the legisla-
ture had no other intention with re-

spect to the purpose to be served by
the SR-21 form. Had there been an
intention to make absolute the liabili-
ty of a carrier to its insured when
loss or damage covered by the policy
occurs and the SR-21 form is filed,
the legislature would surely have so
stated. As has been previously
noted, the legislature has clearly ex-
pressed such an intention with re-
spect to certified policies issued pur-
suant to the Safety Responsibility
Act. Tf, following certification of a
policy issued under the Act, loss or
damage covered thereby occurs, the
liability of the carrier to the insured
is absolute. Code, § 46.1-511. But
in language just as clear the legisla-
ture has said that this provision
shall not apply to any policy except
one so certified. Code, § 46.1-509.
We cannot read into the statute re-
quiring the filing of the SR-21 form
the language of the statute fixing
absolute liability under a certified
policy.”

The (SR-21) Proof of Insurance Form,
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[10] Thus, it seems to be the view of
the Virginia Court that the main purpose
of the SR-21 form is for the information
of the Division of Motor Vehicles so that
they may act accordingly in revoking
driving privileged. It is not meant to be
relied on by insurance carriers. Al-
though the language in the Saccio case
limits it to that particular set of facts,
the principle is not so limited. For a case
which follows Saccio, see Insurance Co. of
North America v. Atlantic Nat. Insurance
Co., 329 F.2d 769 (4th Cir. 1964). In
view of the aforementioned cases, name-
ly, Saccio and Insurance Co. of North
America v. Atlantic Nat. Ins. Co., the
Court is unable to regard Nationwide's
reliance on the SR-21 form vital.

[11-13] Estoppel arises when a false
representation is made by one to another
on which the latter reasonably relies to
his detriment. See Knapp v. Independ-
ence Life & Ace. Ins. Co., 146 W.Va. 163,
118 S.E.2d 631 (W.Va.1961); 16 Apple-
man, Insurance Law and Practice, § 9088 ;
6 Couch on Insurance, Second Edition, §
32:270; 382:271; 32:272; Vance on In-
surance, Third Edition, Chapter 9, § 88.
Reasonable reliance in estoppel is im-
portant. Nationwide may have been
privileged to rely on the form for com-
pany reasons, but it was certainly not
entitled to with respect to the rights of
third parties. It may well be economical-
ly advantageous and practical for insur-
ance companies to rely on the SR-21 form,
for they cannot investigate all uninsured
motorist claims. In the instant case,
however, Nationwide’s reliance was not
reasonable under the circumstances. Na-
tionwide, at the least, should have been
put on inquiry by the apparent conflict
between the SR-21 form and the notice it
received from plaintiff as to coverage.

Next under consideration by the Court
is the amount of plaintiff’s recovery. Va.
Code Ann. § 38.1-381(c) defines an un-
insured motor vehicle as:

“# * % amotor vehicle as to which
there is no (i) bodily injury liabili-
ty insurance and property damage
liability insurance both in the

amounts specified by § 46.1-1(8), as
amended from time to time * * *”

The “amount specified” was $16,000 per
person and $30,000 per accident. Since
the limit of Morrison’s liability insurance
was $10,000 per person, his vehicle did by
statutory definition come under that sec-
tion of the Code defining the uninsured
motor vehicle. Hence recovery was
sought by plaintiff under her father’s
policy. This policy was controlled by Va.
Code Ann. § 38.1-381(b) which provides
that the insurer must undertake “* *
to pay the insured all sums which he shall
be legally entitled to recover as damages
from the owner or operator of an unin-
sured motor vehicle * * *” within
the poliey limits (i. e. $15,000 per per-
son). The statute expressly says that “all
sums” shall so be paid.

It should be noted that the insurer’s lia-
bility under the uninsurad motorist pro-
vision is contractual in nature. More-
over, the Court is mindful that the pur-
pose of the uninsured motorist law was
to benefit injured parties, and liberal con-
struction has been accorded that law with
a view to the stated purpose. See Storm
v. Nationwide Mut. Ins. Co., 199 Va. 130,
97 S.E.2d 759, 69 A.L.R.2d 849 (1957).

Plaintiff already having collected $10,-
215.60 from Allstate now seeks recovery
of the unpaid part of its judgment, $12,-
000 plus interest and costs, from Nation-
wide. Nationwide argues that it, at most,
should be liable only for $5,000, the dif-
ference between Allstate’s policy with
the defendant and the limits of its own
policy.

The recent case of Bryant v. State
Farm Mutual Auto. Ins. Co., 205 Va. 897,
140 S.E.2d 817 (1965) seems controlling
despite Nationwide’s argument to the
contrary. In that case the Court at page
901, 140 S.E.2d at page 820 said:

“The limit of the recovery of the
plaintiff under any or all insurance
policies carrying the uninsured mo-
torist provision required by § 38.1-
381(b) would be the amount of the
insured’s judgment against the unin-
sured motorist.”
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HARDRIDGE v. CELEBREZZE 7
Cite as 245 F.Supp. 7 (1065)

The Court is of the opinion that in the
instant case the full limits of Nation-
wide’s policy are available to satisfy the

The District Court, Daugherty, J., held
that vocational witness’ testimony as to
job opportunities available to disability

per unpaid part of the judgment. benefits claimant supported secretary's
nce s i _ finding that claimant was able to perform
nce 38&%3 a:’ 1;rgszlxlggioclpfr$’r;ggst§hed §38.1 some kind of substantial gainful activity
L by “Any i . . . d and that he was not entitled to pericd of
sec- Ty INSurer paying a caim under - gieapility or disability benefits.
red the endorsement or provisions re-
was quired by paragraph (b) of this sec- Judgment accordingly.
er's tion shall be subrogated to the rights
Va. of the insured to whom such claim
ides was paid against the person causing 1. Social Security and Public Welfare
¢ such injury, death or damage to the 143
shall extent that payment was made; Disability benefits claimant must es-
ages * * *» (Emphasis Supplied) tablish that there is medically determina-
nin- The rights of subrogation are against the ble physical or mental impairment which
thin tortfeasor not against another insurance can be expected to result in death or be
per- company. The insurer, after payment to of long-continued and indefinite dura-
;“all the insured, maintains all his rights tion, that there is inability to engage in
against the uninsured motorist. Nation- any substantial gainful activity and that
3 lia- wide’s rights will arise after payment is inability is by reason of impairment.
pro- made. It can then determine the extent Social Security Act, § 216(i) (1) as
fore- of the tortfeasor’s assets and proceed amended 42 U.S.C.A. § 416(i) (1).
pur- accordingly. Nationwide's rights of sub-
was rogation against Morrison will not be 2. Soclal Security and Public Welfare
. con- damaged in toto as it claims. eus .
with For the foregoing reasons the Court is Once .dnsabxhty bene.ﬁt.s cl.axma.nt has
itorm of the opinion that Morrison was an un- proved existence of requ.mte impairment
. 130, insured motorist under statute, that time- apd has sh.own that he is unable to con-
957). ly notice was given Nationwide Mutual ?xnue prev1;) us empl.oyml?xt or fo engage
$10,- Insurance Company, and that Nationwide In any smP oyme:xt ;ln wh ich he (rlnay h.a ve
d is liable in an amount of $12,000 plus engaged in past, 1€ has made prima
overy interest and costs to plaintiff, Rita S facie case. Social Security Act, § 216(i)
$_12,- White, ’ * (1) as amended 42 U.S.C.A. § 416(i) (1).
ion-
ax;ost, An order will be entered to this effect. 3, Social Security and Public Welfare
e dif- <148
with @W Vocational witness’ testimony as to
3 own h job opportunities available to disability
benefits claimant supported secretary’s
finding that claimant was able to per-
asgf; James D. HABl)vRIDGE, Flaintff, form somedki}r:d ;f substar;tial giai:l\ful
A : activity and that he was not entitled to
fgllgge Anth;'g_l;;’ mﬁzﬁﬁ vsv?m of period of disability or disability benefits.
+ page Defendant. Social Security Act, § 216(i) (1) as
Civ. No. 5650. amended 42 U.S.C.A. § 416(i) (1).
the United States District Court
-ance N. D. Oklahoma.
mo- Aug. 25, 1965. Pat Malloy and N. E. McNeill, Jr., Tul-
38.1- sa, Okl,, for plaintiff.
xfmtil:: Action to review administrative de- John M. Imel, U. S. Atty., Tulsa, Okl,

nial of social security disability benefits.

for defendant.
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ALLEN v, MARYLAND CASUALTY COMPANY 505
Cite as 259 F.Supp. 503 (1966)

voluntarily made with an understanding
of its consequences before the Court ac-
cepted the plea. The record reflects that
if anythmg, the Criminal Court was
zealous in its protection of Petltloners
constitutional rights.

Thereupon, it is,

Ordered and adjudged that the Peti-
tion be and the same is hereby denied
without hearing.

Jacob Edward ALLEN, Plaintiff,
V.
MARYLAND CASUALTY COMPANY
and
State Farm Mutual Automobile Insurance
Company, Defendants.
No. 66-C-3-L.

United States District Court
W. D. Virginia,
Lynchburg Division.

Sept. 22, 1966.

Action by judgment creditor against
his automobile liability insurer and
against insurer of judgment debtor’s fa-
ther. Judgment creditor’s insurer sought
to avoid liability on theory that judgment
debtor was insured under father’s policy.
Father’s insurer denied liability. The
District Court, Barksdale, J., held that
where neither named insured, his son nor
anyone on their beha:f gave any notice
of collision to insurer “as soon as practi-
cable” as required under automobile lia-
bility policy, insurer was justified in
disclaiming coverage by reason ¢f failure
to give raquired notice.

Judgment accordingly.

L. Insurance €125(2)
Illinois law governed construction of

contract of insurance entered into in
Illinois.

259 F.Supp.—32Va
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‘2. Insurance €539.8

Where neither named insured, his
son who drove automobile, nor anyone
on their behalf gave any notice of col-
lision to insurer “as soon as practicable”
as required under automobile liability
policy, insurer was justified in disclaim-
ing coverage by reason of failure to
give required notice, though son admitted
fault and it was doubtful whether earlier
investigation by insurer would have pro-
duced evidence preventing judgment
against son.

8. Courts 2370

Where Illinois law governed con-
struction of automobile liability policy
and there were no Illinois cases in point
construing clause, District Court would
give phrase ‘“resident of the same house-
hold” a fair, common-sense construction.

See publication Words and Phrases

for other judicial conmstructions and
definitions.

4. Domicile €4(1)

Judgment debtor’'s domicile of origin
continued to be his domicile until and
unless he changed it by acquisition of
domicile of choice.

5. Domicile €24(1)

Enlistment in Navy did not effect
change in domicile of origin by acquisi-
tion of domicile of choice.

6. Domicile €4(2)

To acquire domicile of choice, one
must reside at some place other than his
domicile of origin with intention of mak-
ing it his permanent home.

7. Insurance €~435.8(4)

Judgment debtor who had run away
from home to voluntarily join Navy and
who visited home only on brief leaves of
absence was not a “resident of the same
household” as father who was named
insured under automobile liability policy
so as to be within policy’s coverage, not-
withstanding that domicile continued to
be in father’s home.

—

Shuler A. Kizer, Kizer, Hess & Robey,
Buena Vista, Va., for plaintiff Allen.
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William Rosenberger, Jr., Lynchburg,
Va., for Maryland Casualty Co.

Henry M. Sackett, Jr., Williams, Rob-
ertson & Sackett, Lynchburg, Va., for
State Farm Mut. Auto. Ins. Co.

FINDINGS OF FACT and CON-
CLUSIONS OF LAW.

BARKSDALE, District Judge.

This action having been tried upon
the facts, without a jury, the court doth
hereby find the facts specially, and states
separately its conclusions of law thereon,
pursuant to Rule 52(a) F.R.Civ.P., as
follows:

FINDINGS OF FACT.

On September 17, 1963, in Amherst
County, Virginia, a Ford truck owned
and operated by plaintiff, Jacob Edward
Allen, was in collision with a Buick auto-
mobile owned by George Nutes Ivey and
operated by Billy Don Bowden. There-
after, on January 19, 1965, Allen insti-
tuted his action for damages against Ivey
and Bowden in the Circuit Court of Am-
herst County. Shortly afterwards, this
action was removed to this Court, and
the trial on December 8, 1965, resulted
in a judgment in the sum of $11,000.00
for plaintiff Allen against both defend-
ants. It does not appear that George
Nutes Ivey had any insurance coverage
on his Buick Sedan. There was in force
at the time of the accident a policy is-
sued by defendant, Maryland Casualty
Company, to plaintiff Allen, which in-
cluded the Uninsured Motorist endorse-
ment required by Virginia law (Section
38.1-381, of the Code of Virginia). Al-
leging that the Ivey automobile was an
uninsured vehicle, plaintiff Allen insti-
tuted this action to recover of Maryland

Casualty Company the amount of his .

judgment, which was within the Unin-
sured Motorist endorsement’s policy
limit.

Maryland Casualty Company admitted
the fact of its coverage of Allen’s auto-
mobile for damages which he might re-
cover from injuries by an uninsured
vehicle, but denied that the Ivey vehicle
was an uninsured vehicle by reason of

259 FEDERAL SUPPLEMENT

its allegation that Billy Don Bowden
was covered by an insurance policy is-
sued to his father, Heartsel V. Bowden,
by State Farm Mutual Automobile In-
sutance Company. Whereupon, State
Farm was impleaded as a party hereto.
State Farm has answered, admitting that
it had issued its policy to Heartsel Bow-
den, in force at the time of the accident,
which provided amongst other things
“such insurance as is afforded by the
policy under the coverages A and B
* * % with respect to the owned au-
tomobile, applies to the use of a non-
owned automobile by the named insured
or a relative * * *" with the further
provision:
“Insured—Under coverages A and B
* # *_The unqualified word ‘insur-
ed’ includes (1) the named insured and
also includes (2) his relatives, * * *"

“Relative—means a relative of the
named insured who is a resident of the
same household.”

However, State Farm denied liability,
alleging that Billy Don Bowden, although
a son of its insured, Heartsel V. Bowden,
was not a resident of his household and
thus was not an Insured within the mean-
ing of the policy; and upon the further
ground that neither Ivey nor Bowden,
nor any one on their behalf, had complied
with the provisions of its policy relating
to notice of accidents or notice of claim
or suit. By its amended answer, State
Farm has alleged that its policy was in-
valid and insufficient in law to afford
coverage to Billy Don Bowden by reason
of the misrepresentations and declara-
tions made by Heartsel V. Bowden that
there was no operator of the insured
vehicle under twenty five years of age
a resident of his household.

In the insurance policy issued to Heart-
sel Bowden by State Farm, the following
Policy Conditions appear:

“In the event of an accident, occur-
rence or loss, written notice shall be
given by or on behalf of the Insured
to the Company, or any of its duly au-
thorized agents, as soon as practica-
ble, * * *»
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“The insured shall immediately for-
ward to the Company every demand,
notice, summons or other process re-
ceived by him or his representative.”

The policy further provides that:

“No action shall lie against the Com-
pany (a) unless, as a condition prece-
dent thereto, there shall have been full
compliance with the terms of this poli-
cy.”

Heartsel Bowden was promptly notified
of the accident by letter from the Navy
authorities dated September 17, 1963,
and he confirmed this information by
a telephone call to his son, Billy Don, at
his Naval Station in Norfolk. On Janu-
ary 25, 1965, a registered letter, enclos-
ing a summons and copy of the motion
for judgment in the Allen suit, from the
Virginia Division of Motor Vehicles, ad-
dressed to Billy Don in care of his father,
was received by Heartsel Bowden at his
home in Coal City, Ill., and delivered the
same day by Heartsel to Billy Don, who
then lived in Joliet, Ill. Heartsel Bowden
did not think that his policy afforded any
coverage for Billy Don. Neither Billy
Don, nor the named insured, Heartsel
Bowden, ever gave any notice to State
Farm that the accident had occurred or
that suit had been brought. No report of
the accident, or the institution of the
damage suit, or notice of any kind, was
received by State Farm until more than
18 months after the accident when Mary-
land Casualty Company on March 24,
1965, wrote to State Farm’s agent in
Coal City, Ill., informing him of the
accident and the institution of the suit.
Shortly thereafter, State Farm took non-
waiver agreements from the Bowdens,
undertook to investigate the accident,
and by letter of June 3, 1965, denied
coverage.

I find as facts that neither Heartsel
Bowden, Billy Don Bowden, .nor anyone
on their behalf, gave any notice to State
Farm ““as soon as practicable”, and that
this failure to give notice resulted in
prejudice to State Farm. It is true that
Billy Don Bowden promptly admitted
that he was at fault in causing the acci-
dent, and it is doubtful that prompt in-
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vestigation by State Farm would have

, discovered witnesses whose testimony

would have prevented a judgment against
Billy Don Bowden. It does not appear
when Allen retained counsel, but his suit
was not instituted until January 19,
1965, 16 months after the date of the ac-
cident. Consequently, it appears that
State Farm, having received no notice
of the accident, was deprived of its op-
portunity of prompt investigation and
also the opportunity to negotiate for a
settlement before the institution of the
damage suit, and in all likelihood, before
Allen had employed counsel.

Billy Don resided with his father and
mother until he was 17 years old, at
which time the family resided in Coal
City, :ll. On March 8, 1961, Billy Don
ran away from home because he wanted
to quit school and get out on his own
for a little while, although his parents
wanted him to continue his schooling.
There was friction between Billy Don
and his father on that account. He first
went to live with an aunt in Kankakee,
Ill., about 35 miles away. He wrote his
parents where he was and visited them
occasionally on week ends, but stayed
away until about the middle of August.
At that time, his father and a Baptist
minister, a family adviser, urged him to
come home, and he agreed. His parents
wanted him to go back to school, but
Billy Don wanted to get a job. He tried
to find a job, but after his efforts had
been unsuccessful for 2% to 3 weeks, he
decided that he wanted to go into the
Navy. Consequently, a little cver a
month after his return home, Billy Don
voluntarily joined the Navy on Septem-
ber 25, 1961. He served in the Navy for
more than two years, and was, of course,
entirely independent of his parents dur-
ing this time. When he enlisted, he
left his clothes and personal effects at
his parents’ home and gave as his home
address his parents’ home in Coal City.
He spent two leaves of absence with his
parents. In mid-September of 1963, he
went AWOL. Instead of going home,
he came to Lynchburg, where he had
friends, and spent twelve days or more
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in this vicinity, working a part of the
time in apple orchards. Finally, he
hitch-hiked from Lynchburg to his par-
ents’ home, where he spent one day, and
his father took him to Chicago and gave
him enough money to travel by rail to
his station in Norfolk. Instead, he hitch-
hiked until he became involved in the
accident on September 17, 1963, which
is the basis of this litigation. In Decem-
ber, 1963, he was discharged by the Navy
as being unsuitable for Naval service.
After being discharged, he returned to
Lynchburg, where he stayed a week or
more before returning to his father's
home in Coal City. He remained in
his father’s home for less than a month,
leaving about January 10, 1965.

The matter of Billy Don’s residence
in his father’s home may be briefly sum-
marized by the following questions and
answers on cross-examination in Billy
Don’s deposition:

“Q. From March, 1961 until you re-

turned home in mid-August of
1961 you were living away from
home.

Yes, sir.

Then you returned home briefly
and went in the Navy.

Yes, sir.

Then when discharged from the
Navy you were home briefly and
you left and have had many dif-
ferent addresses since that time.

A. Yes, sir.

Q. So the only times you were home
were just brief periods during
the times that I am speaking
of—that is, March '61 to August
of '61 and from December 1063
when you were discharged from
the Navy until right now—the
only times you have been home
during any of those periods were
just brief periods but basically
or essentially you were seeking
jobs elsewhere and living else-
where. Is that correct?

A. Just about. I don't think I have
lived at home more than two

o op
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months at a stretch since I left
home in ’61.”

I find as a fact that on September
17, 1963, the date of the accident, Billy
Don Bowden was not a resident of his
father’s househoid.

CONCLUSIONS OF LAW.

[1] Upon the facts found, my con-
clusions of law are as follows. Since the
contract of insurance was entered into
in the State of Illinois, it seems obvious
that under Erie R. Co. v. Tompkins, 304
U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188,
Illinois law controls as to the construc-
tion to be given the provisions of the
policy. Considering first the legal effect
of the failure of the insured to give no-
tice of the accident to State Farm as re-
quired by the conditions of the policy,
I find the following Illinois authorities
quite pertinent:

In the case of Simmon v. Iowa Mutual
Casualty Co., (1954), 3 Ill.2d 318, 121
N.E.2d 509, an accident occurred on
June 30, 1948, and no notice was given
by the insured to her insurance company
until September 9, 1948. However, the
attorney for the injured person, before
the institution of a suit, notified the in-
surance company on August 7, 1948, 38
days after the accident. The issue of
whether the insurance company was
given reasonable notice was presented to
the court, sitting without a jury, who
found from the evidence that defendant
had been given reasonable notice. On
appeal, the insurance company contended
that the policy required notice to be
given by or on behalf of the insured, and
that the giving of the notice by counsel
for the injured party was not sufficient.
The court held that giving of notice by
the injured person was sufficient, and
that under the circumstances, the find-
ing of the trial court should not be over-
ruled.

In Hawkeye-Security Insurance Com-
pany v. Myers, (7 Cir.,, IlI.1954), 210
F.2d 890, notice of an accident which oc-
curred on March 31, 1951, was received
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on May 5, 1951, 35 days after the acci-
dent. The court said (p. 893):

“The District Court, trying the case
without a jury, found that the plain-
tiff first learned of the accident of
March 31, 1951, in which the defendant
Willis was injured, on May 5, 1951,
thirty-five days after the accident, at
which time the insurer received the
accident report signed by Myers; that
no report of the accident was given by
or on behalf of Myers prior to this
notice; that the policy in question pro-
vided, as the first condition of the
insurance agreement, that notice of an
accident should be given ‘as soon as
practicable’; and that such notice was

not given as soon as practicable.
* * » 9

“The provigi~-n that the assured
shall give timely notice of an accident
is a reasonable requirement which is
ordinarily inserted in insurance poli-
cies covering public liability. Such a
notice, if promptly given, enables the
insurer to make an investigation of the
accident while the circumstances are
still fresh in the minds of the parties
involved and of the witnesses. The
insurer may thus advise itself as to
whether it should settle any claim
ariging therefrom or whether it should
prepare to defend any action which
might be brought to recover damages
for any injury caused by the accident.
The failure to comply with such a
provision, where compliance has not
been waived by the insurer, relieves
the insurer of liabilities arising out
of that accident. Clements v. Pre-
ferred Accident Insurance Co., 8 Cir.,
41 F.2d 470, 472, 76 A.L.R. 177 (Ital-
ics mine.)

The more recent case of Alistate In-
surance Co. v. Hoffman, (1959), 21 Ill.
App.2d 314, 158 N.E.2d 428, seems par-
ticularly analogous to the situation here.
While it is a decision of the intermedi-
ate appellate court, it does not appear
that any appeal was taken from it to
the Illincis Supreme Court, so it would
seem that it is an authoritative declara-
tion of Illinois law.

Defendant Hoffman had a public lia-
bility policy issued by Allstate, which,
under certain circumstances, covered his
operations of vehicles other than his own.
He had an accident while driving a Na-
tional Guard vehicle while he was on
active duty as a member of the Guard.
He immediately notified the National
Guard investigating officer. When he
was sued by the injured parties, he
promptly notified National Guard offi-
cers, and the Attorney General appeared
for him in that suit. In response to an
inquiry, Hoffman told the military au-
thorities that he had no insurance, be-
cause he did not think his policy covered
his liability for this accident. Neither
Hoffman, nor anyone for him, reported
the accident to Allstate until 23 months
after the accident when the Attorney
Genural notified the Company. It was
held that the failure of Hoffman to give
the notice required by his policy as soon
as practicable, justified Allstate’s dis-
claimer of liability. The court said (pp.
432, 433):

“The remaining contention is wheth-
er, if Hoffman had had a right to
coverage, it was forfeited by breach
of the condition requiring written no-
tice of the accident to be given by
or for him to plaintiff as soon as
practicable. The contention of the At-
torney General seems to be that be-
cause Hoffman was of the opinion that
the policy did not cover his liability for
the accident—an opinion concurred in
by his superior officer—his supposed
mistake as to coverage was an excus-
able one for the reason that Hoffman’s
construction of the policy was identical
with plaintiff’s. We regard this con-
tention as fallacious; but on the basis
of this position the Attorney General
urges that it ‘was not ‘‘practicable”
for the defendant to give notice to the
plaintiff under a policy that the plain-
tiff itself reads as not covering the
accident.” The requirements of the
policy as to notice and the question as
to whether the policy affords coverage
are separate and distinct matters.
Failure of the insured to comply with
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provisions with respect to notice justi-
fies a disclaimer of liability on the part
of the insurer, even though the in-
sured would have been entitled to the
protection had he complied with the
notice provisions. It is admitted that
plaintiff had no notice of the accident
until some twenty-three months had
elapsed. There is no evidence that
during that period plaintiff had any
knowledge of the accident or gave any
consideration to the matter of cover-
age until it had disclaimed because
of failure on the part of insured to
comply with the policy condition as
to notice. We think that the Attor-
ney General is therefore not in a po-
sition to urge plaintiff’s conclusion
that he had no coverage as an excuse
for the long delay in giving notice.
Hoffman was fully cognizant of the
fact of the accident, reported it to the
investigating officer of the convoy,
and again to his superior officer on
arriving at the home armory in Chica-
go the evening of the day it occurred.
He was served with a summons in the
Grochowski case the following Decem-
ber and turned it over to his head-
quarters commander, but at no time
did he report the accident to plaintiff.
The obvious conclusion justified by the
record is that it would have been prac-
ticable for Hoffman to give notice on
the day following the accident.

“The Attorney General contends that
the delay in receiving notice was not
prejudicial; he argues that officers of
the National Guard, as well as his own
office, investigated the occurrence, and
he has put himself on record as being
willing to turn over to the plaintiff
the results of these investigations. In
our opinion, this offer does not oper-
ate as a substitute for timely notice.
Plaintiff has a right to make its own
investigation to determine the ques-
tion of liability, the nature and extent
of the injuries sustained by the Gro-
chowskis, the location of the witnesses
who might have had first-hand knowl-
edge of the facts and other matters
bearing on the defense of the claim. It

is common knowledge that insurance
companies have a staff of skilled in-
vestigators, and without timely notice
of the accident the insurer is irrepar-
ably handicapped in making its inves-
tigation.”

See also International Harvester Co.
v. Continental Casualty Co., 33 Ill.App.
2d 467, 179 N.E.2d 833, which is gener-
ally in accord, although the factual situ-
ation was quite different.

(2] Having found as a fact that
neither Heartsel Bowden, Billy Don
Bowden, nor anyone on their behalf, gave
any notice of the accident to State Farm
‘“as soon as practicable”, I conclude, as
a matter of law, that State Farm is
justified in disclaiming coverage by rea-
son of the failure of the insured to give
the required notice.

Since I have concluded that State Farm
has been relieved of coverage, if any
there existed, by reason of the failure
of the insured to give notice of the acci-
dent as soon as practicable, it is not
necessary to a decision of this case to
make a conclusion of law on the question
of whether or not Billy Don Bowden was
a resident of the same household as his
father, the named insured. However,
the issue has been raised, and it seems
not inappropriate that I pass on it. No
Illinois decisions on this question have
been cited to me by counsel, nor do I
find any. Nor do I find any decisive
Virginia authority on the question.
However, I find a number of cases from
other jurisdictions wherein the facts
were quite analogous.

In Island v. Fireman's Fund, etc,
(1947), 30 Cal.2d 541, 184 P.2d 153, it
was held that a minor son serving in the
Armed Services was not a member of
the insured’s household, this holding be-
ing necessary to afford coverage. The
court said (p. 156):

“As contended by the insurer, the
domicile or legal residence of a per-
son is in no way affected by his enlist-
men® in the Armed Forces in the ab-
sence of a contrary intent (citing
cases), but these decisions are not
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decisive upon the question as to wheth-
er military service excludes the en-
listee from being a ‘member of the
household’” within the meaning of that
term as used in the insurance policy.

“One of the definitions of the word
‘household’ given in Webster's New
. International Dictionary is ‘those who
dwell under the same roof and com-
pose a family; a domestic establish-
ment.” The courts have noted that the
term may have different meanings un-
der different circumstances. (citing
cases) * * * A federal court de-
clared: Whether the term ‘household’
or ‘family’ is used, the term embraces
a collection of persons as a single
group, with one head, living together,
a unit of permanent and domestic char-
acter, under one roof, a ‘collective body
of persons living together within one
curtilage, subsisting in common and
directing their attention to a common
object, the promotion of their mutual
interests and social happiness.’ In
that case, it was held that when two
families came together temporarily,
‘each family retained its own organi-
zation under its own head and did not
merge to make one family or one
household in any such way as the
word is used in the policy.’ Lumber-
men'’s Mutual Casualty Co. v. Pulsifer,
supra, D.C,, 41 F.Supp. 249 at pp. 251,
252.

“A cardinal rule of interpretation
is that, where a provision of an insur-
ance policy is susceptible of two con-
structions, it should be construed most
strongly in favor of the policy holder.
(citing cases). This rule requires the
conclusion that Cave, Jr., was not a
member of his father’s household at
the time of the happening of the acci-
dent to Island. If the insurer intend-
ed to restrict its coverage to the extent
of its definition in the present case,
it should have used language clearly
stating that purpose.”

In Cal.-Farm Insurance Co. v. Bois-
seranc et al. (1957), 151 Cal.App.2d 775,
312 P.2d 401, the insured's child inflicted
injury upon another child. The child

was within coverage of his father’s in-
surance if he was a resident of insured’s
household. The child’s parents were
separated, and he had been living with
his father, the insured, but a few days
before the accident, he had gone to live
a short while with his mother. It was
held the child was a resident of his fath-
er's household, which resulted in cover-
age under the father’s policy. The court
said (p. 405):

“While the cases do not all appear
consistent, it can generally be stated
that insofar as the cases involve in-
surance policies, they can be roughly
divided into cases involving policies
excluding from coverage of the policies
members of the insured’s household,
and those extending coverage to such
persons. Both attempt to apply the
rules of construction above discussed.
As a result, in the extension cases the
questioned terms are broadly inter-
preted, while in the exclusion cases
the same terms are given a much
more restrictec interpretation. This
is necessary, because in both situations
the courts favor an interpretation in
favor of coverage.”

In Shapiro v. Republic Indemnity Co.
£1959), 52 Cal.2d 437, 341 P.2d 289, after
recovering a judgment against John and
Pauline Campbell and their son for per-
sonal injuries, plaintiff herein, Mrs.
Shapiro, instituted this action against
the Campbells’ insurer. It appeared
that, if the son who was driving his
parents’ car at the time of the accident
had been held to be a resident of his
parents’ household, there would have
been no coverage by reason of the en-
dorsement on the poliey that “there is
no operator of the automobile under
twenty five (25) years of age resident in
Named Insured’s household. * * *'*
The Court held that, since the son was a
member of the Armed Services at the
time, he was not a resident of the In-
sured’s household within the meaning of
the endorsement.

In American Universal Insurance Co.
v. Thompson, (1963), 62 Wash.2d 595,
384 P.2d 367, it was held that a minor
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son who had an accident while driving a
non-owned automobile during the period
of his Army service and residence at an
Army Post was a “resident of same
household” as his parents, so that he was
within the coverage of his parents’ pol-
icy.

Referring to two cases involving young
men in military service, one hclding that
the son was a member of his father's
household, and the other holding that he
was not, the Court said:

“The common denominator in the
two cases is that in both, the court up-
held the rule that the language should
be interpreted more strongly against
the insurance company so as to hold
that the policy covered the persons in-
volved * * *

““These cases illustrate that the in-
terpretation of the terms involved is
not fixed, but varies according to the
circumstances of the case. They also
demonstrate that most courts will in-
terpret the terms so as to extend the
coverage, if this can be done under any

. reasonable interpretation of the
facts.'”

The same result is reached in the fol-
lowing cases construing extension
clauses: Allstate v. Jahrling, 229 N.Y.S.
707, and Detroit Auto., etc., Co. v. Feys,
D.C., 205 F.Supp. 42.

[3] Here the situation is unusual.
Admittedly, plaintiff Allen is entitled to
a judgment against one of the two de-
fendants, the controversy really being be-
tween the two insurance companies. It
is not necessary for me to give the
phrase, “resident of the same house-
hold”, a broad construction in order to
fix liability upon an insurer, nor does it
behoove me to give the phrase a narrow
construction in order to avoid relief from
coverage by reason of an exclusionary
clause. It would seem that I should give
the phrase a fair, common-sense con-
struction.

[4-6] Undoubtedly, the domicile of
Billy Don was his father’'s home. That
was his domicile of origin, and by op-
eration of law continued to be his domi-

cile until and unless he changed it by the
acquisition of a domicile of choice.
While in the service of the Navy, he
never changed his domicile of origin by
acquiring a domicile of choice. To ac-
quire .2 domicile of choice, a man must
reside at some place other than his domi-
cile of origin with the intention of mak-
ing it his permanent home. While Billy
Don resided at different Naval stations,
there is nothing to indicate that he in-
tended to make any of them his perma-
nent home.

But residence and domicile are quite
different. A man, while in public serv-
ice may reside in the District of Colum-
bia for many years, but as was said in
District of Columbia v. Murphy, 314 U.S.
441, 62 S.Ct. 3083, 86 L.Ed. 329:

“A man does not acquire a domicile
in the District simply by coming here
to live for an indefinite period of time

while in the Government service.
»* * * 9

Under the circumstances existing here, '

it simply does not make sense to me to
conclude that, on September 17, 1963,
Billy Don Bowden was a resident of his
father’s household. Prior to his enlist-
ment in the Navy, he had run away from
home because of friction with his father.
When he came home his father wanted
him to go to school. He wanted to get
a job. Failing in his search for a job,
he voluntarily joined the Navy, serving
at different Naval stations for more
than two years before September 17,
1963. During this two year period, he
only visited his father's home on brief
leaves of absence. He was not a mem-
ber of his father’s household. He was in
no way under the discipline and control
of his father. In fact, when the accident
occurred, he was disobeying his father in
hitch-hiking, when his father had given
him money to enable him to return to
Norfolk by rail.

(7] T have found as a fact that, on
September 17, 1963, Billy Don was not a
resident of his father’s household, so I
conclude as a matter of law that, not
being a resident of his father’s household
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at the time of the accident, Billy Don was
not within the coverage of his father's
liability insurance policy issued to him
by State Farm.

Since I have held that Billy Don was
not a resident of his father’s household,
I do not reach the question raised by
State Farm’'s amended answer.

It is my final conclusion that defend-
ant, Maryland Casualty Company, is li-
able to the plaintiff, Allen, for the
amount sued for, and the defendant,
State Farm, is not liable to the plaintiff
in any amount.

w
© § XEY KUXSIA SYSTOM
T

E. F. HUTTON & COMPANY Inc, a Del-
aware corporation, Plaintiff,
V.
MANUFACTURERS NATIONAL BANK
OF DETROIT, a national banking cor-
poration, and V.G.A. Co. (formerly Ver-
nors, Inc.), a Michigan corporation, De-
fendants.

No. 28780.

United States District Court .
E. D. Michigan, S. D.

Sept. 16, 1966.

Action by stockbroker which had
mistakenly forwarded customers’ stock
warrants to issuer’s liquidating agent
for payment of first installment of lig-
uidation dividends pursuant to liquida-
tion plan to compel issuer and its liqui-
dation agent to return the warrants. A
temporary restraining order was issued.
On the broker’s motion for preliminary
injunction and the issuer’s and its liqui-
dation agent’s motion to dismiss, the
District Court, Fréeman, J., held that
under Michigan law, stockbroker which
had mistakenly forwarded customers’
stock warrants to issuer’s liquidating
agent for payment of first installment
of liquidation dividend was entitled to

252 F.Supp.—33

preliminary injunction forbidding liqui-
dating agent from releasing warrants
from its custody or cancelling them
where issuer was not bona fide pur-
chaser and stockbroker had acted under
mistake of fact in forwarding warrants.

Motion to dismiss denied and peti-
tion for preliminary injunction granted.

1. Corporations =111

Under Michigan law, stock warrants
attached to corporate debentures were
“investment security” within statute gov-
erning rights of parties to transactions
involving investment securities. Comp.
Laws Mich.1948, §§ 440.8104-440.8106,
Pub.Acts 1962, No. 174.

See publication Words and Phrases

for other judicial conmstructions and

definitions.

2. Corporations 21111,

Under Michigan law, where stock
warrants were within definition of “in-
vestment security”, statutes governing
investment securities and not statutes
governing commercial paper would de-
termine rights of parties to transaction
involving warrants. Comp.Laws Mich.
1948, §§ 440.3101 et seq., 440.8101 et seq.,
440.8201, Pub.Acts 1962, No. 174.

3. Corporations 11114

Under Michigan law, where particu-
lar question regarding investment secur-
ity cannot be resolved on basis of Uni-
form Commercial Code provisions gov-
erning investment securities, court would
look to Uniform Commercial Code article
dealing with negotiable instruments for
guidance. Comp.Laws Mich.1948, §§
440.3101 et seq., 440.8101 et seq., 440.-
8201, Pub.Acts 1962, No. 174.

4. Corporations <~149

Under Michigan statute providing
that upon delivery of security, bona fide
purchaser acquires rights in security
which transferor had or had actual au-
thority to convey and acquires security
free of adverse claim, purchaser would
acquire the security free of claims of
even parties to transaction. Comp.Laws
Mich.1948, §§ 440.1201, 440.8301, Pub.
Acts 1962, No. 174.
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VIRGINIA:
IN THE CIRCUIT COURT OF BEDFORD COUNTY

ANNA L. PHELPS, et al.,

Appellant,

V. Case No. CH89-015473

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, et al.,

Nt s’ Vs Nt wt? Nt “ant st Vst st

Appellee.

USAA, GEICO, ANNA L. PHELPS AND MARY C. PHELPS
Joint Memorandum in Support of

Motion for Declaratory Judgment

STATEMENT OF THE CASE
This declaratory Jjudgment action is before this
Court to determine whether State " Farm Mutual Automobile

Insurance Company (State Farm), provides excess liability and
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collision coverage to its named insured Anna L. Phelps for

claims arising out of a single vehicle accident on June 10,

1989 when Anna Phelps was operating her sister, Mary Catherine

Phelps', car. While USAA is named as a party defendant, its

:)interests are more closely aligned to those of the plaintiffs

‘and adverse to those of State Farm. Therefore, USAA joins in

this Memorandum as well. These issues have previously been

briefed by Anna Phelps and State Farm. A hearing was held on

September 10, 1991 at which time evidence was presented ore

tenus. Anna L. Phelps, Mary Catherine Phelps, USAA and Geico
file this Joint Memorandum in Support of a declaration that

State Farm does provide both collision and excess liability
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coverage for all claims arising out of the accident of June

10, 1989.

STATEMENT OF_ FACTS

Most of the pertinent facts have been stated in the
Briefs previously filed with the Court. In addition, the
testimony presented at the hearing on September 10, 1991,
addressed the relevant facts. This Brief will not seek to
restate all of the pertinent facts, but briefly summarize
those most pertinent to the positions of the parties.

Oon June 10, 1989, Anna Phelps was involved in a single
vehicle accident in Bedford County while she was driving a
1988 Nissan owned by her sister Mary Catherine Phelps. The
1988 Nissan was insured by Nationwide with Mary Catherine
Phelps as the named insured. At the time of the accident,
Anna Phelps, the driver, was also imsured with a liability
policy through State Farm listing her as a named insured and
providing coverage on a Honda CRX. Two passengers were in the
Nissan with Anna Phelps on the night of the accident. They
were Jennifer Trevey and Anna Featherstone. Ms. Trevey is
insured for underinsured motorist purposes under a policy
issued by USAA. Ms. Featherstone is potentially covered by an
underinsured motorist policy issued through GEICO.

A tort action has been filed by Ms. Trevey against Anna
Phelps in the Bedford County Circuit Court seeking damages for
injuries caused in the accident of June 10, 1989. Nationwide,
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the insurer for the vehicle which Ms. Phelps was driving at
the time of the accident, is providing Ms. Phelps with a
defense and providing the primary 1liability coverage of
$25,000. The question is whether State Farm, Anna Phelps's
own carrier, provides excess liability coverage for the use of
a non-owned vehicle. If this Court determines that State Farm
does not have excess liability coverage for the claims arising
out of the accident of June 10, 1989, the possibility exists
that USAA and GEICO would both have underinsured motorist
exposures to their respective insureds. In the event that
judgments were returned against Anna Phelps in excess of the
primary limits of Nationwide, both USAA and GEICO would have
to pay those judgments and would be subrogated against Anna

Phelps for any amounts paid.

QUESTION PRESENTED

DOES STATE FARM PROVIDE EXCESS LIABILITY
AND COLLISION COVERAGE FOR ANNA PHELPS,
ITS NAMED INSURED, FOR CLAIMS ARISING OUT
OF THE ACCIDENT WHICH OCCURRED ON JUNE 10,
1989, WHEN ANNA PHELPS OPERATED A VEHICLE
OWNED BY HER SISTER MARY CATHERINE PHELPS?

DISCUSSION OF AUTHORITY

It is undisputed that at the time of this accident, Anna
Phelps had purchased through an insurance agent in Northern
Virginia an automobile liability policy issued by State Farm
listing Anna Phelps as the named insured. It is this policy
which is the subject of this action. It is 1likewise
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undisputed, that at the time of the purchase of the insurance,
Anna Phelps was living in Northern Virginia in a townhouse
with her sister, Mary Catherine. Anna Phelps testified that
she had been instructed by her mother to purchase this
insurance because her mother had removed Anna Phelps from her
liability policy when Anna turned 18. Moreover, it is
undisputed that at the time of the accident, Anna Phelps was
operating a vehicle which she did not own, but which was owned
by her sister Mary Catherine Phelps.

The insuring clause of Anna Phelps' State Farm policy
provides coverage for claims arising out of the use of a
nonowned vehicle.l The question is whether the car driven by
Anna Phelps at the time of the accident which was owned by her
sister Mary Catherine Phelps, was 4a "nonowned" vehicle as
defined by the State Farm policy.

The policy defines a nonowned automobile as follows:

A nonowned automobile means an automobile or trailer

not owned by or furnished for the regular use of

either the named insured or any relative, other than
a temporary substitute automobile.

1 Part I Liability

Coverage A Bodily Injury Liability: ...To pay on
behalf of the insured all sums which the insured
shall become legally obligated to pay as damages
because of:

A. Bodily injuries,
sickness or disease,...

arising out of the ownership, maintenance or use of
the owned automobile or any nonowned
automobile,...[emphasis added].

4
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It is clear that Mary Catherine Phelps, the owner of the
vehicle, is the biological sister of Anna Phelps. In the
vernacular, she is a relative of Anna Phelps. The question,
however, is whether she is a relative as defined by the State
Farm policy. State Farm defines a relative as follows:

Relative means a relative of the named insured who
is a resident of the same household.

Thus, in order to be a relative as defined by State Farm, an
individual must not only be a relative of the named insured,
Anna Phelps, she must also be a resident of the same household
as Anna Phelps. If Mary Catherine Phelps is deemed to be a
relative of Anna Phelps as defined by the policy, there would
be no coverage under Anna Phelps' State Farm policy. If Mary
Catherine Phelps is not deemed to be a resident of the same
household as Anna Phelps, then it would be concluded that Anna
Phelps was driving a nonowned vehicle at the time of the
accident and excess liability and collision coverage would be
provided under State Farm's policy to its named insured.

Thus, the single issue before this Court is whether Anna
Phelps and Mary Phelps were residents of the same household at
the time of the accident. State Farm has conceded in its
Brief and in Argument at the hearing on September 10, 1991
that Anna Phelps and Mary Catherine Phelps were not residents
of the same household in Northern Virginia where they were
living at the- - time of the accident. Rather, State Farm
contends that both Anna Phelps and Mary Catherine Phelps were
still residents of their mother's household in Goode,

5
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Virginia. It is important to recognize that in order for
State Farm to successfully avoid coverage to Anna Phelps, its
named insured, it must be established that both sisters were
residents of the same household (their mother's) at the time
of the accident. If only one of the sisters was a resident of
their mother's household, the other sister would not be deemed
to be a relative as defined by the policy. The definition of
a nonowned vehicle would apply and coverége would be provided.

The definition of "household" has been exhaustively
addressed in the other Briefs and does not need to be rehashed
here. There is little question that the residence of Marjorie
Hunt Phelps in Goode, Virginia would constitute a household.
The gquestion, however, is whether, under the evidence as
presented, both Mary Catherine and- Anna were residents of
their mother's household in June, 1989.

The facts as established at the hearing indicate that
Mary Catherine Phelps owned the vehicle which Anna Phelps was
driving at the time of the accident. At the time of the
accident, Mary Catherine Phelps was 20 years old and had left
home in the fall of 1987, approximately 18 months before this
accident. Mary Catherine had left nothing of importance in
Goode and had bought furniture for the townhome she had leased
in her own name in Northern Virginia. Mary Catherine had
removed her name from her mother's liability policy and had
purchased her 6wn liability coverage through Nationwide. She

was living with a boyfriend at the time of the accident, a
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relationship of which her mother did not approve. In fact,
because her relationship with her mother was not very good,
Mary Catherine did not go home very much. Mary Catherine
Phelps testified that from the fall of 1987 through June 10,
1989, she and her sister, Anna Phelps, were only at their
mother's home in Goode at the same time for, at the most, 3 or
4 days at a given time and that this occurred only once or
twice in that 18 month period. On the rare occasion when they
were both present, they did not have bedrooms and had to sleep
on sofas.

Anna Phelps testified that she also had left nothing of
importance at home when she moved out and went to school in
the Fall of 1988. She also purchased furniture for a townhome
and signed a lease with her sister for the townhome. Both
sisters testified that the mother never saw nor approved the
lease. They received no financial assistance from their
mother. Anna Phelps testified that her mother advised her
that when she turned 18 she was on her own and that she was
taken off of her mother's liability policy. Accordingly, Anna
secured the State Farm policy which is the subject of this
lawsuit, through an agent in Northern Virginia, and paid the
premium herself. Anna had no intention of moving back home.

Marjorie Hunt Phelps, the mother, confirmed that once the
girls reached 18 they were "on their own" and that she had no
indication whétsoever that either one of them had any
intention of coming back to her house as of the date of the
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accident June 10, 1989. The mother testified that after the
Fall of 1987 Mary Catherine's visits to Goode, Virginia were
casual and erratic at best. Mary Catherine did not come home
during the summer months after school but remained in Northern
Virginia to work. She also testified that the amount of time
that both Anna and Mary Catherine Phelps were in Goode at the
same time was very rare.

State Farm, on the contrary, has tried to portray this as
the typical college case wherein students often leave home and
return home following the school year for their summer break.
They have tried to raise the straw man argument that typically
when students leave home and go to college they still remain
residents of their parents' household. They argue to hold
otherwise would result in a ludicrous result that students
cease to be residents of their parents' homes when they go to
school. They have cited a number of cases from jurisdictions
other than Virginia for this proposition. It is interesting
to note, however, that most of the cases cited by State Farm
are either homeowner or uninsured motorist cases and do not
address the nonowned automobile liability question which is at
issue here. More importantly, however, in all of the cases,
the student who has left home is seeking to be determined a
resident of their parent's household in order to secure
coverage as an insured under their parent's policy. The
posture of thoée cases is diametrically opposed to the facts

of this case. It is quite interesting that in each of the
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cases the Courts reached their conclusions which afford
coverage. State Farm seeks to analyze this residency
requirement in a vacuum without any consideration to the
consequences. As the Courts have noted "policy provisions are
to be construed in favor of the insured, one might be a member
of the household extending coverage, though not for the
purpose of a policy exclusion." White v. Nationwide, 245 F.
Supp. 1 (W.D. Va. 1965). ‘

State Farm is not contending that Anna Phelps is a
resident of her mother's household in order that she might be
afforded liability coverage under her mother's policy. State
Farm is contending that Anna Phelps is a resident of her
mother's household in order to avoid providing excess
liability and collision coverage to ifs own named insured from
whom they have received a premium and agreed to insure. 1In
order to do this, State Farm has presented the circuitous
argument that both she and her sister were residents of their
mother's household so as to avoid the definition of a nonowned
vehicle under State Farm's policy. The evidence, however,
demonstrates a very different situation.

This is not the typical college situation as portrayed by
State Farm, and the facts of the college cases which have been
cited by State Farm cannot be relied upon for authority in
this context. While we certainly do not argue that every
person who leéves home to go to college ceases to be a

resident of their parents' household, the converse is likewise
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not always true. Every person who goes to college does not
continue to be a resident of their parents' household. These
young women left their mother's home to go to college and to
start out on their own. They rented their own townhouse
without any prior approval or review by their mother. They
signed their own lease. They were removed as insureds from
their mother's 1liability policy. They purchased their own
vehicles. They purchased their own 1liability policies in
their own names, from their own agents and paid their own
premiums. They got their own jobs to assist in their support.
They received very 1little, 1if anything, in the way of
financial support from their mother. Perhaps most
importantly, both Anna and Mary Catherine, and especially Mary
Catherine, came home very seldomly. 'Mary Catherine testified
that from the Fall of 1987 until June of 1989, almost two
years, she seldom came home and when she did she did not have
a bedroom available. She slept on the sofa and usually stayed
at most several days. These girls, and especially Mary
Catherine, had ceased to be residents of their mother's
household. This is not, contrary to what is argued by State
Farm, the typical college situation.

State Farm has not cited a single case in which an
insurance company has successfully denied coverage to its own
insured from whom they have received a premium on the grounds
that they weré residents of their parent's household and

deemed not be operating a nonowned automobile at the time of
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the accident. As best as can be determined, this is a case of
first impression.

State Farm has presented very 1little evidence at the
trial of this case which would indicate that these students
were residents of their mother's household. The only evidence
presented was that the mother continued to insure both
daughters on her health insurance contract. As was
established on cross-examination, Ms. Phélps was insured under
a group health insurance plan through her employer which
agreed to provide coverage, at no extra charge, for any
children until age of 22 regardless of their residence. This
cannot be accepted as evidence of these young women's
residency, as that term is defined by the policy language.
The only other evidence presented by State Farm dealt with Ms.
Phelps' tax returns wherein she claimed both Anna and Mary
Catherine as dependents. Ms. Phelps.testified that the tax
returns were prepared by someone else and that she had no
knowledge or expertise in tax matters. No evidence was
presented to demonstrate that Ms. Phelps' deduction was legal
or correct. The testimony actually indicates that the
deduction was improper. Therefore, to ignore all of the other
evidence in this case and hold that these two young women were
continuing to be residents of their mother's household despite
the fact that in their own minds, and their mother's mind,
they had sevéred that relationship, and to make this

LAW OFFICES
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determination solely on the basis of the income tax returns
would be inappropriate.

Much has been written and argued in this case about the
resident of the household definition. What is critical,
however, is the Supreme Court of Virginia's acknowledgement
that an important and critical factor in analyzing these
questions is the individuals intent.

[(A] persons intent is important in determining
whether he qualifies as a resident of a particular
household... Hence, while a person's intention to
become a member of a particular household need not
be coupled with continuous residence, the intention
must be accompanied by a reasonable degree of
regularity in the person's residential context with
the household; casual and erratic contacts are not
sufficient. 231 Va. 358, 363 (1986) (emphasis
added) . See also Furrow vVv. State Farm Mutual
Automobile Insurance, 237 Va. 77 (1989).

The evidence which has been presented to this Court by
both deposition testimony and live testimony indicates clearly
the intentions of these young women was to be out on their own
and to severe their ties with their mother's household.
Regardless of how others may have viewed them, the intentions
of these girls were t§ no longer be residents of their
mother's household. Their intentions are reflected in their
visits to home which at best are characterized as casual and
erratic. To reach a contrary conciusion merely on the grounds
that they were both college students at the time, not only
would be contrary to the evidence presented to this Court with
regard to their intent, but would result in a gross injustice.

State Farm has received from Anna Phelps a premium for
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liability protection to insure her whether she is driving an
owned or nonowned vehicle. At the time of this accident, she
was driving a vehicle which she did not own. Yet State Farm
is attempting to avoid coverage by arguing that this Court
should conclude that both Anna Phelps and Mary Catherine
Phelps were residents not of the same household in Northern
Virginia where they lived but of their mother's household in
Bedford County. To reach that conclusion not only would
result in State Farm not having to provide excess liability
coverage to its own named insured from whom a premium had been
received but would also expose Anna Phelps personally to
potential subrogation c¢laims by the underinsured motorist
carriers in these cases who could conceivably have to pay
judgments in excess of the primary limits of Nationwide in the
underlying cases. This result should not be permitted based
upon the paucity of the evidence and tenuous positions
asserted by State Farm in this case. Just as the out of state
cases cited by State Farm and the residency of the same
household construed the policies in favor of coverage, so
should this Court construe these facts and this policy
language in favor of coverage and reject State Farm's
position.

Accordingly, these parties, Anna Phelps, Mary Catherine
Phelps, USAA and Geico respectfully submit that this Court
should concludé that Anna éhelps and Mary Catherine Phelps

were not residents of their mother's household as of June 10,

13




LAW OFFICES

NTRY LOCKE
<KES & MCGDRE

JANOKE, VIRGINIA

1989 and that State Farm should provide both excess liability
coverage and collision coverage for its insured, Anna Phelps,

for the claims arising from the June 10, 1989 accident.

Respectfully submitted,

USAA

By: —

of Counsel” /

Phillip V. Anderson, Esquire
GENTRY, LOCKE, RAKES & MOORE
800 Crestar Plaza

P. O. Box 1018

Roanoke, Virginia

GEICO

Of Counse

Diane Baun
WOODS, ROGERS & HAZLEGROVE

105 Franklin Road
ANNA PHELPS and MéRX ATHERINE PHELPS
' / i
y ‘x_.

Roanoke, Virginia
A

of Lounsel

R. Louis Harrison, Jr., Esquire
RADFORD & WANDREI

P.O. Box 1008

Bedford, Virginia 24523
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CERTIFICATE OF SERVICE

I hereby certify that on the day of ’

19__, I served the foregoing Memorandum in Support of Joint
Motion for Declaratory Judgment upon Henry M. Sackett,
Esquire, Edmunds & Williams, P.O. Box 958, Lynchburg, Virginia

24505 counsel of record for State Farm Mutual Automobile

Insurance Company.

Of Counsel

research/463496.001 ' 15
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)
TWENTY-FOURTH JUDICIAL CIRCUIT
OF VIRGINIA

WILLIAM W, SWEENEY, JUDGE
BEDFORD COUNTY CIRCUIT COURT

CAROL W. BLACK, CLERK
BEDFORD COUNTY CIRCUIT COURT

P.O. Box 233 P.QO. Box 233
BEDFORD, VA 24323 BEDFORD, VA 24%23
(703) s8s-7688 (703) s86-7632

COMMONWEALTH OF VIRGINIA
CiTIES OF LYNCHBURG AND BEDFORD
COUNTIES OF AMHERST. BEDFORD,'CAMPBELL AND NELSON

October 15, 1991

Henry M. Sackett, III, Esqg.
Edmunds & Williams

P. O. Box 958

Lynchburg, VA 24505

R. Louis Harrison, Jr., Esqg.
Radford, Wandrei & Harrison
P. O. Box 1008

Bedford, VA 24523

Re: Anna L. Phelps v. State Farm Mutual Automobile Ins. Co.
Gentlemen:

The facts in the captioned declaratory judgment action are not
in dispute except as to whether, for automobile insurance purposes,
Anna L. Phelps and Mary C. Phelps, her sister, were "residents of
the same household" as their mother at the time of the accident,
of June 10,-1989. At that time, the mother was living in the family
home at Goode, Virginia, and the daughters were attending college
full time in Northern Virginia. The accident occurred when both
sisters were at home in Goode, Virginia (Bedford County) for a
family wedding. Anna was driving Mary's car when the accident
occurred. Anna was then 18 years of age and Mary was either 19 or
20.

If Anna and Mary were residents of their mother's household
on June 10, 1989, Anna would not be entitled to excess coverage
under the State Farm policy. Otherwise, State Farm would have to
provide excess coverage under its policy. Otherwise stated, whether
the 1988 Nissan automobile involved in the accident was a non-
owned automobile under the policy terms depends on the household
status of the Phelps family. Other insurance interests are also
involved, but a ruling on the "household" issue will be dispositive
as to coverage.

There were disputes in the depositions and at the evidentiary
hearing on the "household" issue. For instance, the mother's
testimony was to the effect that the two daughters were pretty much
on their own, but tax returns filed by her for 1988 and 1989 showed
that she continued to list Anna and Mary as dependents for whom she
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Henry M. Sackett, III, Esqg.
R. Louis Harrison, Jr., Esq.
October 15, 1991

Page 2

provided a majority of support while they were away at college. She
claimed statutory exemptions for the children and showed as their
home address on the returns "Goode, Virginia."

While the mother's and daughters' testimony generally favored
the plaintiff's position, they have an interest in the outcome of
this case and their credibility must be tested by their
objectivity.

Any ambiguity in the insurance policy must be construed
against State Farm; however, I find no ambiguity in the language,
which is standard in all such policies. The only difficulty is with
court interpretation of such language. In my opinion, the phrase
"residents of the same household" should be given an ordinary,
generally accepted meaning. It is a collection of persons living
as a collective unit, with one head. Usually such persons would
reside in the same building, but this is not necessarily true as,
for instance, children away at college and dependent on a parent
or parents for their education. As the Court said in American
States Ins. Co. v. Walker, 26 Utah 24 161, 486 P.2d 1042 (1971):

"Residence emphasizes membership in a group rather
than attachment to a building. It is a matter of
intention and choice rather than one of geography.
Ordinarily, where a child is away from home attending
school, he remains a member of the family household." 486
P.2d 1042 at 1044. (Emphasis added)

In Montgomery v. Hawkeye Security Ins. Co., 52 Mich. App. 457,
217 N.W.2d 449, a 22 year-old son was held to be a resident of his
parents' household for automobile insurance purposes where he was
a full-time college student, living away from home, and his college
expenses were paid in part by his parents. For similar holding,
see, Federated American Ins. Co. v. Childers, 45 Or. App. 379, 608
P.2d 584 (1980).

The cases relied on by plaintiff are all factually
distinguishable. E.g., State Farm v. Smith, 206 Va. 285 (1965);
Allstate v. Patterson, 231 Vva. 358 (1986); Govt. Employees Ins. Co.
v. Allstate, 235 Va. 542 (1988); Furrow v. State Farm, 237 Vva. 77
(1989). In all these cases, there was a clear intent not to be a
resident of the household with conduct supporting intent, and thus
there was no insurance coverage. None of those cases involve
children attending college away from home. (See list of cases on
pages 14, 15 of State Farm's responsive brief where children
attending school away from home were held to be residents of the
same household.)
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In response to a question by the Court at the hearing, counsel
for plaintiff stated that he doubted that children living away from
home at college could be residents of the same household as their
parents for insurance purposes. I disagree. I feel that each case
must be decided on its facts, and that intent must be determined
not only by the parties' words, but by their acts as well.

As I said at the hearing, this is a close case on the facts.
However, I think it is a matter of fact, not of law. There are
factors which favor both sides. The ultimate burden of proof,
however, is on the plaintiff. I do not think that burden was
carried.

The children were 1living in Springfield, Virginia, only
because they were going to school there. They were supported by a
family trust without which they could not have attended college.
Their report cards were sent home to Goode on some occasions. They
were at home when the accident happened. Neither had married or set
up a separate household. Anna testified that she went home about
once a month and two weeks at Christmas. Mary said she went home
about once every two months. While students, both Anna and Mary
remained covered under their mother's health insurance.

I am not unaware of other factors supporting the plaintiff's
position, such as the stated intent not to return home after
finishing college, family disagreements, certain aspects of the
mother's testimony as to the status of the children, the part-time
employment, and the fact that Anna had a Honda automobile in her
own name and paid premiums on it.

For reasons stated, I rule that Anna and Mary Phelps, at the
time of the accident, were residents of the same household as their
mother; that the vehicle in question does not qualify as a "non-
owned automobile" under the State Farm policy; and that Anna is not
entitled to excess coverage under the terms of the State Farm
automobile policy.

Counsel for State Farm will prepare and submit an order.

You[s very truly,

F AL W

William W. Sweeney, Judge
WWS/dss
cc: Jonathan S. Kurtin, Esgqg.
" Diane Baun, Esqg.
Phillip V. Anderson, Esq.
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B. C. BALDWIN, JR.
ROBERT D. RICHARDS
PAUL H. COFPEY, JR.
KENNETH S. WHITE
ROBERT C. WOOD. I
HENRY M. SACKETT, IIX
RAYNER V. SNEAD, JR.
BERNARD C. BALDWIN, IIT
WM. TRACEY SHAW
R.EDWIN BURNETTE.JR.

BEVIN R.ALEXANDER,JR.

PATRICIA R.BLACK
WILLIAX E. PHILLIPS

ELEANOR A. PUTNAM DUNN

KEVIN L.CASE

!

EDMUNDS & WILLIAMS

A PROFESSIONAL CORPORATION
STUITE 400
800 MAIN STREET
P. 0. BOX 038

LYNGHBURG. VIRGINIA 24505

TELEPHONE (804)846-8000
TELECOPIER(804) 848-0337

October 10, 1991

0CT. 151981

J. EASLEY EDMUNDS, JR.
(1914-1977)
SAMUEL H. WILLIANS
(1914-1970)

Honorable William W. Sweeney
Bedford County Circuit Court
P.0O. Box 235

Bedford, VA 24523

Re: Anna Phelps, et al v. State Farm Mutual Automobile
Insurance Company, et al

Dear Judge Sweeney:

I enclose State Farm’s Reply brief in the captioned case.
It is my understanding that with the submission of this Brief all
parties have now concluded the briefing of the case and the case
is now in the hands of the Court for decision.

After the evidentiary hearing in this case, you indicated
that you did not at that time want to have the evidence transcribed
by the Court Reporter. If you now decide that you would like to
have a transcript of the evidence, please let me know and I will
have one prepared as promptly as possible.

Very truly yours,
EDMUNDS & WILLIAMS, P.C.

By ILQ/NV-:’H W

Henry M. Sackett, III

HMSIII: jetc

Enclosure
cc: R. Louis Harrison, Jr., Esquire

Diane Baun, Esquire .
Phillip V. Anderson, Esquire
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD.

* % k%
ANNA L. PHELPS, et al,
Plaintiffs,
v FILED IN 1'27%552-:'3 CRFICE
The£_day of n ~2Z
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, et al, ek
Defendants. o

REPLY BRIEF OF STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY

ARGUMENT

As all of the parties have agreed, the sole legal issue
before the Court in this case is whether Anna L. Phelps and Mary
C. Phelps were residents of the household of their mother, Majorie
Phelps, in Goode, Virginia, at the time the accident occurred out
of which this claim arises. If they were residents of their
mother’s household, Anna Phelps meets the definition of a relative,
the vehicle she was driving at the time of the accident does not
qualify as a "non-owned automobile" under the State Farm policy and
State Farm’s policy provides no coverage. If, on the other hand,
either Anna Phelps or Mary Catherine Phelps was not a resident of

their mother’s household at the time the accident occurred, Anna
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Phelps does not meet the policy definition of a relative, the
vehicle she was driving was a "non-owned automobile" under the
State Farm policy and there is coverage under the State Farm
policy. .

The factual issue that provides the answer to the legal
issue posed above is whether as college students living away from
home, Anna Phelps and Mary Catherine Phelps remained residents of
their mother’s household. The parties opposing State Farm’s
position have argued at length that the facts do not support the
conclusion that Anna Phelps and Mary Catherine Phelps remained
residents of their mother’'s household. Much reliance is placed
upon the self-serving testimony of Marjorie Phelps, Anna Phelps and
Mary Catherine Phelps that when the girl’s left home for college
they no longer intended to be residents of their mother’s
household. It is quite clear that this te;timony is nothing more
than a self-serving attempt to create coverage. We respectfully
submit that if it was necessary for Anna Phelps and Mary Catherine
Phelps to be residents of their mother’s household in order to
create coverage, the testimony would have been substantially
different.

The actions of Marjorie Phelps, Anna Phelps and Mary
Catherine Phelps speak much more loudly than their words on the
question whether Anna and Mary Catherine remained residents of
their mother’s household. The tax returns filed by Marjorie Phelps
for the years in question claimed both Anna Phelps and Mary

2
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Catherine Phelps as dependents and .listed them as full-time
residents of the household; The tax returns filed by Anna Phelps
and Mary Catherine Phelps for the years in question listed their
addresses as their mother’s address. While recuperating from the
injuries received in the accident out of which this claim arises,
Anna Phelps returned to her mother’s home and remained there for
several weeks, rather than going back to the townhouse in northern
Virginia that she shared with her sister and others. When Mary
Catherine Phelps dropped out of school several months after the
accident in question, she returned to her mother’s home and lived
there for over a year before moving out into an apartment in
Lynchburg. '

These actions on the part of Marjorie Phelps, Anna Phelps
and Mary Catherine Phelps reflect their true intention, that being
that Anna Phelps and Mary Catherine Phelps.would remain residents
of their mother’s household. At the time this accident occurred,
both Anna Phelps and Mary Catherine Phelps were full-time college
students, who were not emancipated and were not self-supporting.
They both received rent and tuition from the trust fund established
by their grandfather and both received incidental aid from their
mother and other family members. They both had jobs in order to
provide the additional money that was necessary to enable them to
attend college. Neither had a job that would have made them fully
self-supporting had they not also been students receiving aid from

other sources.
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The joint brief submitted by the parties opposing State
Farm’s position argues thai the Court should pay no attention to
the cases cited by State Farm in which college students were found
to be residents of their parents’ households because those were
cases in which such a finding resulted in a finding of coverage,
rather than a finding of no coverage. We respectfully submit that
no such distinction is warranted. The factual issue in this case
is whether Anna Phelps and Mary Catherine Phelps, both full-time
college students at the time this accident occurred, remained
residents of their mother’s household. The determination of that
factual issue should be made without reference to how that
determination affects the coverage question. The two girls were
either residents of their mother’s household at the time of the
accident in question or they were not. The coverage determination
then flows naturally from the resolution of that issue.

A very important factor in this case that has not been
addressed by the parties opposing State Farm’s position is that the
plaintiffs in this case have the burden of proof. That specific
question was addressed to Mr. Harrison in oral argument and he
conceded that the burden of proof in this case was upon the
plaintiffs. Therefore, if there is a lack of evidence on the issue
before the Court in this case, as has been suggested in the brief
filed by the opposiﬁg parties, any:uncertainty created by that lack
of evidence should be resolved against the plaintiff who has the
burden of proof. The plaintiff’s burden of proof in this case is

4
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to prove by a preponderance of the evidence that Anna Phelps and
Mary Catherine Phelps were not residents of their mother’s
household at the time the accident occurred out of which this claim
arises. We respectfully submit that the evidence presented by the
plaintiffs in this case is insufficient to meet that burden of
proof and that if the facts of this case remain in equipoise in the
mind of the Court, the case should be decided in favor of State
Farm.

Finally, it is argued by the parties opposing State
Farm’'s position that because Anna Phelps paid a premium to State
Farm for liability coverage, such coverage should be extended to
her for this claim. We respectfully submit that this is a specious
argumentu Anna Phelps paid to State Farm a premium for the
coverage provided in her policy. She did not pay a premium for a
policy that would provide coverage to her in all circumstances.
The exclusions contained in Anna Phelps’ policy and upon which
State Farm relies in this case were included in the policy to
exclude coverage for the very type of claim that is presented in
this case. If this accident had occurred while Anna Phelps and
Mafy Catherine Phelps were both still students in high school
living in their mother’s home, there would no question about the
fact that there was no coverage under Anna Phelps’ policy even
though she had paid a premium for that policy. Likewise, there
would be no question that if both Anna Phelps and Mary Catherine
Phelps were students at a local college and continuing to live in

5
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their mother’s home at the time this accident occurred, there would
be no coverage under the policy despite the fact that a premium was
paid for that policy. The fact that both girls were attending
college in northern Virginia that required them to live away from
home and required them to work to be able to attend college should
not lead to a different result.
CONCLUSION

The simple facts in this case are that at the time of the
accident out of which this case arises Anna Phelps and Mary
Catherine Phelps were both full-time college students 1living
together in northern Virginia and working to enable themselves to
attend college. They were no different than any other students
living away from home while attending college. The Virginia
Supreme Court cases that have analyzed the policy language at issue
have looked at the actions of the parties and the total context of
the situation in determining whether they were residents of the
same household. The cases from other jurisdictions that have
addressed the question whether a college student remains a resident
of his parents’ household have almost uniformly found that the
college student does remain a resident of his parents’ household.
The parties opposing State Farm’s position have not cited to the
Court one case in which a college student living away from home was
found not to be a resident of the parents’ household. The argument
that has been made in this case is essentially that when Anna
Phelps and Mary Catherine Phelps graduated from high school and

6
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left home to attend college they. became self-supporting,
emancipated individuals ahd ceased to be residents of their
mother’s household. However, their actions have demonstrated that
their intent was quite to the céntraryu They quite clearly
continued to act in a parent/child relationship and we respectfully
submit that their actions bring them within the definition of
residents of the same household as that term has been used by the
Virginia Supreme Court.

Accordingly, we respectfully submit that the Court’s
conclusion in this case should either be a finding of fact that
Anna Phelps and Mary Catherine Phelps remained residents of their
mother’s household at the time the subject accident occurred or
that the plaintiff has failed to carry her burden of proving that
she and Mary Catherine Phelps were not residents of her mother’s
household at the time the subject accident occurred. 1In either
event, we fespectfully submit that the Court should conclude that
the policy issued by State Farm to Anna Phelps provides no coverage
to Anna Phelps for the claims that have been asserted or may be
asserted against her as a result of the accident out of which this
action arises.

RESPECTFULLY SUBMITTED,

STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY

By Wevno . Kochowrou

®f Counsel
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Henry M. Sackett, III
Edmunds & Williams, P.C.
P. O. Box 958

Lynchburg, VA 24505

‘I hereby certify that a copy of the foregoing Reply Brief
was mailed to R. Louis Harrison, Jr., Esquire, Attorney at Law, P.
O. Box 1008, Bedford, VA 24523, counsel for Anna L. Phelps; Philip ~
V. Anderson, Esquire, Attorney at Law, P. O. Box 1018, Roanoke, VA
24005, counsel for USAA; and Diane Baun, Esquire, Attorney at Law,

P. O. Box 720, Roanoke, VA 24002, counsel for GEICO, on this the
Hﬁh day of October, 1991.

A%»,l-ow

Attorney for¥ State Farm
Mutual Automobile Insurance
Company
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B. C. BALDWIN, JR.
ROBERT D. RICHARDS
PAUL H. COFFEY.JR.
KENNETH S. WHITE
ROBERT C. wOOD. 1T
HENRY M. SACKETT. IO
RAYNER V. SNEAD, JR.
BERNARD C. BALDWIN, IIT
WN. TRACEY SHAW

R. EDWIN BURNETTE. JR.

BEVIN R.ALEXANDER,JR.

PATRICIA R.BLACK
WILLIAM E. PHILLIPS

ELEANOR A. PUTNAM DUNN

KEVIN L. CASH

EDMUNDS & WILLIAMS
A PROFESSIONAL CORPORATION

SUITE 400
800 MAIN STREET
P. 0. BOX 038

LYNCHBURG. VIRGINIA 24505

TELEPHONE { 804) 836 - 9000
TELECOPIER(804) 846-0337

October 17, 1991

0CT. 18 Wi

J. EASLEY EDNUNDS, JR.
(1914-1977)
SAMUEL H. WILLIANS
{1914-1970)

Honorable William W. Sweeney 4/’f;\<f

Bedford County Circuit Court C’éi:///,,f—"’

P.O. Box 235
Bedford, VA 24523

Re: Anna Phelps v. State farm Mutual Automobile
Insurance Company

Dear Judge Sweeney:

Mr. Sackett is out of the office on vacation until
October 28th. Upon his return to the office, he will prepare and
submit to you an order reflecting your ruling in the captioned
case.

Very truly yours,

s.) Joanne T. Clarkson,
Secretary to Henry M. Sackett, III
jetc

cc: R. Louis Harrison, Jr., Esquire

Diane Baun, Esquire
Phillip V. Anderson, Esquire
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B. C. BALDWIN, JR.
ROBERT D. RICHARDS
PAUL H. COFFEY, JR.
KENNETH S. WHITE
ROBERT C. WOOD, III
HENRY M. SACKETT. IO
RAYNER V. SNEAD. JR.
BERNARD C. BALDWIN, Il
WM. TRACEY SHAW

R. EDWIN BURNETTYE, JR.

BEVIN R. ALEXANDER. JR.

PATRICIA R. BLACK
WILLIAM E. PHILLIPS

KEVIN L.CASH
JAMES O. WATTS, IX

LAW OFFICES

EpMUNDSs & WILLIAMS
A PROPESSIONAL CORPORATION

SUITE 400

800 MAIN STREET J. EASLEY EDMUNDS. JR.

. 1914-°1977)
P. 0. BOX 988 SANUEL H. WILLIAMS

LYNCHBURG, VIRGINIA 24505 (1814-1870)

TELEPHONE (804) 848 -5000
TELECOPIER (804) 846-0337

December 23, 1991

Honorable William W. Sweeney
Bedford County Circuit Court
P.O. Box 235

Bedford, VA 24523

Re: Anna L. Phelps, et al v. State Farm Mutual
Automobile Insurance Company, et al

Dear Judge Sweeney:

I enclose a properly endorsed order that reflects your
decision in the captioned case. I apologize for the delay in
getting this order to you, but it took quite some time for the
order to make the rounds of all counsel who needed to endorse it.
You will note that counsel for USAA and GEICO have noted specific
objections with their endorsement.

If the order meets with your approval in this form, I
would appreciate it if you would enter it and have your secretary
forward it to the Clerk for filing.

By copy of this letter to Mrs. Black, I am mailing her
a copy of the order and requesting that when the original is
received and filed by her, she certify the copy and return it to
me.
Very truly yours,
EDMUNDS & WILLIAMS, P.C.

oy Rern, m Lo dorom

Henry M.(Sackett, III

HMSIII: jetc

Enclosure

cc: R. Louis Harrison, Jr., Esquire
Diane M. Baun, Esquire ‘ - C
Phillip V. Anderson, Esquire - 7/
Jonathan S. Kurtin, Esquire éyﬁpb_;géy L AL
Carol W. Black, Clerk ' :
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LAW OFFICES
EpMuUNDs & WILLIAMS

A PROFESSIONAL CORPORATION

B. C. BALDWIN, JR.
ROBERT D. RICHARDS
PAUL H. COFFEY, JR.
KENNETH S. WHITE
ROBERT C. WOOD, I
HENRY M. SACKETT, IT
RAYNER V. SNEAD, JR.
BERNARD C. BALDWIN, Il
WM. TRACEY SHAW

R. EDWIN BURNETTE, JR.
BEVIN R. ALEXANDER, JR.
PATRICIA R. BLACK
WILLIAM E. PHILLIPS

KEVIN L. CASH
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SUITE 400

800 MAIN STREET

P. O. BOX 988

LYNCHBURG, VIRGINIA 24505

TELEPHONE (804) 848 -9000
TELECOPIER (804) 846-0337

December 23,

1991

J. EASLEY EDMUNDS. JR.
(1914-1977)
SAMUEL H. WILLIAMS
(1914-1870)

Honorable William W. Sweeney
Bedford County Circuit Court
P.O. Box 235

Bedford, VA 24523

Re: Anna L. Phelps, et al v. State Farm Mutual
Automobile Insurance Company, et al

Dear Judge Sweeney:

I enclose a properly endorsed order that reflects your
decision in the captioned case. I apologize for the delay in
getting this order to you, but it took quite some time for the
order to make the rounds of all counsel who needed to endorse it.
You will note that counsel for USAA and GEICO have noted specific
objections with their endorsement.

1f the order meets with your approval in this form, I
would appreciate it if you would enter it and have your secretary
forward it to the Clerk for filing.

By copy of this letter to Mrs. Black, I am mailing her
a copy of the order and requesting that when the original is
received and filed by her, she certify the copy and return it to
me.

Very truly yours,
EDMUNDS & WILLIAMS, P.C.

oy e, m. Lo dowrr

Henry M./Sackett, III

HMSIII: jetc

Enclosure

cc: R. Louis Harrison, Jr., Esquire
Diane M. Baun, Esquire
Phillip V. Anderson, Esquire
Jonathan S. Kurtin, Esquire
Carol W. Black, Clerk
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF BEDFORD. D2cember 24, 1001

Jo % b X
ANNA L. PHELPS, et al,

Plaintiffs,

Chanczry File No. 89015473

v.
STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, et al,

Defendants.

ORDER

The Court having heard the evidence in this case ore
tenus on September 10, 1991, having considered the depositions
submitted to the Court by the parties and having reviewed the
briefs submitted to the Court by the parties finds as follows:

1. That Anna L. Phelps and Mary Catherine Phelps, who

are bhiological sgisters, are relatives ae that term is commonly
understood;
2. That on June 10, 1989, the date of the accident out

of which this claim arises, Anna L. Phelps and Mary Catherine
Phelps were both residents of the household of their mother,

Marjorie Phelps, in Goode, Virginia;

<14
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3. That on June 10, 1989, Anna L. Phelps and Mary
Catherine Phelps were "relatives" as that term is used in the State
Farm policy;

4. That the automobile being operated by Anna L. Phelps
on June 10, 1989, does not qualify as a "non-owned automobile" as
that term is used in the State Farm policy;

5. That there 1is no ambiguity in the applicable
language of the State Farm policy; and

6. That the plaintiff, on whom the ultimate burden of
proof rests in this case, has failed to carry her burden of proof.

The Court, therefore, rules, for the reasons more
specifically stated in the Court’s opinion letter to counsel of
October 15, 1991, a copy of which is hereto attached and
incorporated herein by reference, that the automobile being
operated by Anna L. Phelps at the time of the accident of June 10,
1989, did not qualify for coverage (liability, collision or
otherwise) under the policy issued by State Farm to Anna L. Phelps.

It is, therefore, ORDERED by the Court that State Farm Mutual
Automebile Insurance Ccompany is ret zequiwred to proavide any
coverage to, or a defense for, Anna L. Phelps for any of the claims
against her arising out of the automobile accident of June 10,
1989, nor is it obligated to provide to her any collision coverage

for the damage to the automobile that she was operating at the time

of the accident of June 10, 1989, to which action of the Court, the
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plaintiff, Government Employees Insurance Company and United
Services Automobile Association, by counsel, respectfully object.

The objects of this suit having been accomplished it is
ordered STRICKEN from the docket of this Court.

I ASK FOR THIS: .
ENTER: 12 7 2'F/91

Nony m dadopu Tusse

Attorney for State Farm V//
Mutual Automobile Insurance
Company

SEEN AND OBJECPED TO:

iy A

Attorney/for Anna L. Phelps
and Mary C. Phelps

SEEN AND OBJECTED TO FOR THE ATTACHED REASONS:

Attorney for Government
Employees Insurance Company

SEEN AND OBJECTED TO FOR THE FOLLOWING REASONS:

Attorney for United Services
Automobile Association

SEEN:

Attgﬁp&f’for Anna Featherstone
and” Jennifer Trevey

USAA specifically objects to paragraphs 2-6 inclusive of the Order. USAA further
objects on the grounds that the Court has incorrectly found the facts in this matter
holding the plaintiff Anna Phelps to be a resident of the same household as her sister,
Mary Catherine Phelps. USAA objects on the grounds that the Court has incorrectly
applied the law to the facts in question by holding that Anna Phelps was not entitled
to liabilility for the permissive use of a non-owned vehicle.

<16
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Government Employees Insurance Company specifically objects
to paragraphs 2, 3, 4, 5, and 6 inclusive of this order. Geico
further objects on the grounds that the court has incorrectly
found the facts in this matter holding the plaintiff, Anna
Phelps, to be a resident of the same household as her sister,
Mary Catherine Phelps. Geico objects on the grounds that the
court has incorrectly applied the law to the facts in question by
holding that Anna Phelps was not entitled to liability coverage
for the permissive use of a non-owned vehicle.

WOODS, ROGERS & HAZLEGROVE

Cqupsé Y
Employee

s Insyfrafnce Company

M#82642
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Dominion Tower ¢ Suite 1400

10 South Jefferson Street ¢ P.O. Box 14125
Roancke, Virginia 24038-4125

Telephone 703-983-7600

Facsimile 703-983-7711

WOO0DS, ROGERS & HAZL EGROVE

Roanoke Office

Danville Office
530 Main Street ¢ P.O. Box 560
Danville, Virginia 24543-0560

Teleph -791.
WRITER'S DIRECT DIAL TELEPHONE r.c?mﬁregf:zfsggo

(703) 983-7707
January 10, 1992

Ms. Brenda B. Alger
Court Reporter

P.O. Box 956

Lynchburg, Virginia 24505

Re: Order Transcript
Dear Ms. Alger:

My law firm represents GEICO in the lawsuit of Anna L.
Phelps, Government Employees Insurance Co., Anna Featherston
Geneva Trevey and Mary C. Phelps v. State Farm Mutual Automobile
Insurance Co., United States Automobile Association, and
Nationwide Mutual Insurance Co..

Please forward to me a copy of the transcript of the
September 10, 1991 hearing in Bedford County Circuit Court
before the Honorable William W. Sweeney.

Thank you for your prompt attention to this matter.

Very truly yours,

WOODS, ROGERS & HAZLEGROVE

( Q&uw
cc: Carol W. Black, Clerk

Henry M. Sackett, III, Esquire ‘“,”"r“m‘y,rr“

Phillip V. Anderson, Esquire F"F7
R. Louis Harrison, Jr., Esquire . \gbaﬂuﬁﬂjss;gé?k_q
Jonathan S. Kurtin, Esquire : ThAL—

DMB:rdt

-.-:.Q!'

> nc.

M#87379
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WOO0DS, ROGERS & HAZI EGROVE

Roanoke Office

Dominion Tower ¢ Suite 1400 Danville Office

10 South Jefferson Street ¢ P.O. Box 14125 i
:o'ant;‘ke, Vi rini 240384125 . 501?:3:1?;" 3:;::.; ;fs)iss-%xséom
elephone 703-983-7600 :
phe Telephone 804-791-
Facsimile 703-983.7711 WRITER'S DIRECT DIAL TELEPHONE Faciipmile 304-79:33‘5150

(703) 983-7707
January 10, 1992

Carol W. Black, Clerk
Bedford County Circuit Court
Bedford County Courthouse
Bedford, VA 24523

Re: GEICO v. State Farm
Dear Ms. Black:

Enclosed please find for filing the plaintiff's notice of
appeal in this matter. By copy of this letter, I certify that a
copy of the transcript has been ordered from the court reporter
who reported the case.

Very truly yours,
WOODS, ROGERS & HAZLEGROVE

Di M. Bau

DMB:rdt

Enclosure

cc: Henry M. Sackett, III, Esquire
Phillip V. Anderson, Esquire
R. Louis Harrison, Jr., Esquire
Jonathan S. Kurtin, Esquire

IRais R SR R
f\:..,..lz MTIT O TU . ’

213 Gay of Qb« 2

M#87380
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LAW OFFICES
WOODS, ROGERS
& HAZLEGROVE
ROANOKE, VA.

VIRGINIA:

IN THE CIRCUIT COURT OF BEDFORD COUNTY

. Government Employees

Insurance Company,
et al,

Plaintiffs,

State Farm Mutual
Automobile Insurance

)
)
)
)
)
v. ) NOTICE OF APPEAL
)
)
Company, et al, )

)

)

DPefendants.

The plaintiff, Government Employees Insurance Company
["Geico"], hereby gives notice of appeal from the judgment order
of this Court entered December 24, 1991, and further gives notice
that a trial transcript covering the testimony and other
incidents of trial has been ordered from the court reporter who
reported the case and will be filed in the Office of the Clerk of
the Circuit Court of Bedford County, all in compliance with the

Rules of the Supreme Court of Virginia.

Government Employees Insurance Company
By: Z/)%M %%ﬁm\
& //*(Z/
Michael A. Cleary
Diane M. Baun

WOODS, ROGERS & HAZLEGROVE
Dominion Tower, Suite 1400
10 South Jefferson Street
P.O. Box 14125

Roanoke, VA 24038-4125

Counsel for Plaintiff, GEICO ”Kﬁj'lf'?“" ERRalR
4”fxg&fycf : Q2.
TTITE 2 \ N
M#87377




CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Notice of
Appeal was mailed, first-class mail, postage prepaid, to Henry M.
Sackett, III, Esquire, Edmunds & Williams, P. O. Box 958,
Lynchburg, VA 24505, counsel for State Farm; Phillip V.
Anderson, Esq., Gentry, Locke, Rakes & Moore, P. O. Box 1018,
Roanoke, VA 24005, counsel for U.S.A.A.; R. Louis Harrison, Jr.,
Esquire, P. O. Box 1008, Bedford, VA 24523, counsel for Anna
Phelps and Mary Phelps; and Jonathan S. Kurtin, Esquire, Lutins &
Shaprio, 347 Highland Avenue, S.W., P. O. Box 180, Roanoke, VA
24002-0180, counsel for Jennifer Trevey and Anna Featherston,

this ﬂ?#L—day of January, 1992.

{

AW OFFICES
DODS, ROGERS
HAZLEGROVE
IOANOKE, VA. M#87377
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Dominion Tower ¢ Suite 1400

10 South Jefferson Street ® P.O. Box 14125
Roanoke, Virginia 24038-4125

Telephcne 703-983-7600

Facsimile 703-983-7711

WOODS, ROGERS & HAZLEGROVE

Roanoke Office

WRITER'S DIRECT DIAL TELEPHONE

Danville Office

530 Main Street * P.O. Box 560
Danville, Virginia 24543-0560
Telephone 804-791-1350
Facsimile 804-799-3527

(703) 983-7707
January 15, 1992

HAND DELIVERED

Carol W. Black, Clerk
Bedford County Circuit Court
Bedford County Courthouse
Bedford, VA 24523

Re: Geico v. State Farm

Dear Ms. Black:

Enclosed please find the transcript of the hearing held in
this matter on September 10, 1991 for filing as required by
Rule 5:11(a). By copy of this letter, I am forwarding a copy
of the enclosed Notice of Filing of Transcript as required by
Rule 5:11(b).

Very truly yours,

WOODS, ROGERS & HAZLEGROVE

cc: Henry M. Sackett, III, Esquire
Phillip V. Anderson, Esquire
R. Louis Harrison, Jr., Esquire
Jonathan S. Kurtin, Esquire

DMB:rdt

M#88255 iz, J—



VIRGINIA:
IN THE CIRCUIT COURT OF BEDFORD COUNTY

Government Employees
Insurance Company,
et al,

Appellant,

)
)
)
)
;
v. ) NOTICE OF FILING
) OF TRANSCRIPT

State Farm Mutual )

Automobile Insurance )

Company, et al, )

)

Appellees. )

To: Henry M. Sackett, III, Esquire
Edmunds & Williams
P. O. Box 958
Lynchburg, VA 24505

To: Phillip V. Anderson, Esquire
Gentry, Locke, Rakes & Moore
P. O. Box 1018
Roanoke, VA 24005

To: R. Louis Harrison, Jr., Esquire

P. O. Box 1008

Bedford, VA 24523
To: Jonathan S. Kurtin, Esquire

Lutins & Shapiro

347 Highland Avenue, S.W.

P. O. Box 180

Roanoke, VA 24002-0180

Please take notice that the transcript for the appeal in
the above-styled case has this day been filed by counsel for the
appellant, Government Employees Insurance Company, in the Office
of the Clerk of the Circuit Court of Bedford County on the 16th

day of January, 1992.

AW OFFICES
0DS, ROGERS
HAZLEGROVE
DANOKE, VA. M§88248




LAW OFFICES
WOODS, ROGERS
& HAZLEGROVE

J

Given under my hand this 16th day of January, 1992.

GOVERNMENT EMPLOYEES INSURANCE
COMPANY

Michael A. Cleary

Diane M. Baun

Woods, Rogers & Hazlegrove
Dominion Tower, Suite 1400
10 S. Jefferson Street
Roanoke, VA 24011

Counsel for Geico

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Notice
of Filing of Transcript was mailed, first-class mail, postage
prepaid, to Henry M. Sackett, III, Esquire, Edmunds & Williams,
P. O. Box 958, Lynchburg, VA 24505, counsel for State Farm;
Phillip V. Anderson, Esquire, Gentry, Locke, Rakes & Moore, P.
O. Box 1018, Roanoke, VA 24005, counsel for U.S.A.A.; R. Louis
Harrison, Jr., Esquire, P. O. Box 1008, Bedford, VA 24523,
counsel for Anna Phelps and Mary Phelps; and Jonathan S. Kurtin,
Esquire, Lutins & Shapiro, 347 Highland Avenue, S.W., P. O. Box
180, Roanoke, VA 24002-0180, counsel for Jennifer Trevey and

Anna Featherston, this 16th day of January, 1992.

/

ROANOKE, VA. MT88248
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RADFORD, WANDREI & HARRISON
ATTORNEYS AT LAW
uz S. BRIDGE STREET
P 0. BOX 1008

ROBERT T. WANDREI BEDFORD, VIRGINIA =24s23-1008 TELEPHONE 703-886-3151
R. LOUIS HARRISON, JR. TELECOPIER 703-386-1840

OF COUNSEL
DUVAL RADFORD

January 15, 1992

Carol W. Black, Clerk

Bedford County Circuit Court

Beford County Courthouse

Bedford, Virginia 24523

In Re: Anna L. Phelps v. State Farm Insurance
Dear Ms. Black:

Enclosed please find for filing the plaintiff’s notice of

appeal in this matter.
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R. Louis Harrison, Jr.
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cc: Henry M. Sackett, III, Esquire
Phillip V. Anderson, Esquire
Diane M. Baun, Esquire
Jonathan S. Kurtin, Esquire
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VIRGINIA:
IN THE CIRCUIT COURT OF BEDFORD COUNTY
Anna L. Phelps, et al,
Plaintiff,
v. ) ( NOTICE OF APPE
State Farm Mutual
Automobile Insurance

Company, et al,

Defendant.

The plaintiff, Anna L. Phelps, hereby gives notice of appeal from
the judgment order of this Court entered December 24, 1991, and further
gives notice that a trial transcript covering the testimony and other

incidents of trial has been ordered from the court reporter who

..reported the case and will be filed in the 0Office of the Clerk offﬁﬁgf'

Circuit Court of Bedford County, all in compliance with the Rules of

the Supreme Court of Virginia.

Anna L. he%/<;2zl———_—_;=r
By:

‘' 0f/Counsel

R. Louis Harrison, Jr.
RADFORD, WANDREI & HARRISON
P. O. Box 1008

Bedford, Virginia 24523

Counsel for Plaintiff, Anna L. Phelps

RADFORD & WANDREI 77:6,7/’4% . J_w__ 72

ATTORNEYS AT LAW
BEDFORD, VIRGINIA
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CERTIFICATE
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I hereby certify that a true and exact copy of the foregoing

"y :'.}‘.

Notice of Appeal was hereby mailed, first-class mail, postage

rrg

prepaid, to Henry M. Sackett, III, Esquire, Edmunds & Williams,
P.O. Box 958, Lynchburg, VA 24505, counsel for State Farm;
Phillip V. Anderson, Esq., Gentry, Locke, Rakes & Moore, P.O. Box
1018, Roanoke, VA 24005, counsel for U.S.A.A.; Michael A. Cleary
and Diane M. Baun, Esquires, Woods, Rogers & Hazlegrove, Dominion
Tower, Suite 1400, 10 South Jefferson Street, P.0O. Box 14125,

Roanoke, VA 24038-4125, counsel for Geico; and Jonathan S.

Kurtin, Esquire, Lutins & Shaprio, 347 Highland Avenue, S.W.,
&, P.O. Box 180, Roanoke, VA 24002-0180, counsel for Jennifer Trevey
;. and Anna Featherston, I further certify that a copy of the

transcript has been ordered this /

[ day of Jappary, 1992.
/.

R. fouis Harrison, Jr.

RADFORD & WANDREI
ATTORNEYS AT LAW
BEDFORD, VIRGINIA
<2  pas2o
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request therefor must be made within four-
teen days of the date of the notice.4

Plaintiff timely made such request. Ac-
companying the request was a letter signed
by plaintiff’s counsel in effect objecting to
the legal sufficiency of the grounds upon
which the hearing was hased. Several ad-
journments took place. Meanwhile plain-
tiff started his action in the circuit court
alleging that plaintif f's arrest was unlaw-
ful because the offense charged was a mis-
de , and the claimed misd y 4.
e., the act of driving, was not committed in
the presence of the arresting officer.
This, argtes plaintiff, was in plain viola-
tion of plaintif’s rights and exceeded the
officer’s powers of arrest without a war-
rant as defined in M.C.LLA. § 764.15; M.
S.A. § 28874. There is no gainsaying the
fact that literally the statute says “Any
peace officer may, without a warrant, ar-
rest a person (f]or the commission of any
®* * °* misdcmcanor committed in his

presence.”

On the basis of the foregoing provision
plaintiff argued the alleged misdemeanor
was not committed in the officer’s pres-
cnce, crgo the arrest was unlawful. Since
the arrest was unlawful the plaintiff could
not be held under the statute,

\Whatcver the merits of this argument
may or may not he wc are constrained to
hold that the learned circuit judge acted
prematurely by injunctively stopping all
proceedings under the statute. This for
the reason that there was no final dctermi-
nation by the license appeal board from
which an appeal could be taken by plaintiff
to the circuit court in the manner provided
by the act.® For this reason we arc com-
pelled to vacate the injundtion as it applied
to the proccedings before the board.

Defendant below and appellant here then
took another tack, le ordered plaintiff in

4. SBee MC.LA. § 257.625e: M.RA. § 92725
(:) s M.C.LLA. § 257.6251; M.S.A. § 92325
8).

5. For the pertinent provizions in the Velicle
(C‘ode governing appeals to circuit court, xee
geverally M.C.L.A. § 257.323: MS.A. §
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for a hearing under the statute® which au-
thorizes an inquiry into the fitness of a
driver who has been involved in three acci-
dents within a 24-month period resulting in
personal injury or damage to property in
each accident in cxcess of $200 and in
which the official police report indicates a
moving violation on the part of the in-
volved driver. :

On petition for “clarification” of the in-
junctive order the trial judge held that his
injunctive order applicd to amy action of
defendant-appellant which would result in
suspension or revocation of plaintiff’s driv-
ing privileges. Again wec must disagree
with the trial judge and hold his action to
have been premature and, as he interpreted
it, overbroad. Majestic as arc thc powers
of the chancellor they do not cxtend to
emasculating legislative enactments which
themselves provide for judicial review of
administrative action hy appeal from the
administrative determination. Thus we
must vacate the injunction against appel-
fant doing ekactly what the statute clearly
permits him to do.

We have not, as we said, burdened this
opinion with statutory excerpts. Nor have
we recited litanies of authority holding
very simply and basically that courts can-
not act” in restraining administrative pro-
cecedings until the remedics thereunder
have been cxhausted. Such is the settled
law.

As to the merits of plaintiff’s claims we
cxpress no opinion. Were we to do so we
would in effect Le rendering before-the-
fact advisory opinions. Such is not our
function. Whether all of the proceedings
complained of and the statutes upon which
they are hased are constitutionally infirm is
not before us, \We are a court of review
on rccords made in all but few exceptional
cases.

02023; M.C.IA. § 257.323a: MRA. §
0.2023¢1);: M.CJ.A. § 257.323c; MSA. §
0.2023(3); M.C.L.A. § 257.6251; M.SA. §
9.2325(8).

6. MC.L.A. § 267.320; MRA. § 0.2020.
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On this record we vacate amd hold for
naught the injunction, We vacate the de.
claratory judgment. We direct the dismis-
<al of the action in the circuit court as
prematurcly brought and of at least ques-
tionable jurisdiction to entertain.

All of the forcgoing are without preju-
dice to plaintiff raising whatever defenses
ke chooses including any challenge to con-
stitutionality Dbefore the administrative
agencies and if such determinations be ad-
verse 1o reasscrt them on appeal to the cir-
cuit court in the manuer provided by law.

Reversed.

62 Mich.App. 457
Larry Deyle MONTGOMERY at al.,
Plaintiffs-Appelices,
v.

HAWKEYE SECURITY INSURANCE
COMPANY, a forsign corperation,
Defendant-Appaiiant.

Docket Ne. 16550,

Court of Appenls of Michigan,
Div, 8.

Mureh 29, 1974,

Released for Publicntion May R, 1974,
Leave to Appeat Dentedl July 3, 1074,

Action by insureds and their son
against homcowner's insurer for declarato-
ry relief to determine whether the in-
sureds’ son was an “insured” and whether
the insurce had duty to defend and pay in
a civil action for assault and battery
brought against the son. The Circuit
Court, Mecosta County, Ilarold \an-
Domeicn, J., entered judgment that the son
was insurcd aund that the insurer had a
duty to defend. The insurer appealed.
The Court of Appeals held that insureds’
22.year-old son who was full-time student
at university and who Jived at home with
his parents except when in the service or

217 N w2829
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away at schonl and whose education was
financed in part hy his parents was “resi-
dent of his houschold” within meaning of
hoteowner’s policy, and the son was an
“insured”. The Court further held that
where the homeowner's policy stated that
the insurer would defend any suit against
the insured sceking damages which are
payable under the terins of the policy, even
if any of the allegations of the suit are
groundless, false or fraudulent and there
was a question of fact as to whether the
son’s actions were negligent, intentional or
not actionable at all, the insurcr had duty to
defend the assault and battery claim.

Affirmed.

1. Insurance C>435.34, 514.8(1)

Insureds’ 22-ycar-old son who was
full-time student at umiversity and who
Jived at home with his parents cxcept when
in the service or away at school and whose
education was financed in part by his par-
ents was “resident of his houschold” within
meaning of homeowner's policy, the son
was “insured” and insurer had duty to de-
fend insureds’ son in a civil action for as-
sault and battery.

2. Insurance &>432.1(2)

In action for declaratory judgment as
to homcowner's insurer's duty to defend
insureds’ son in civil action for assanlt and
hattery, trial court’s admission of various
cvidentiary items, althongh not directly
concerncd with the date of the assautt and
battery and the residence of the insureds’
son on that date, was not improper where
the language in homcowuer’s policy, “resi-
dent of his household,” had legal meaning
only within the context of muncrous fac-
tual settings possible.

3. Insyrance €>514.10(2)

Where there was fact issuc as Lo
whether actions of insureds’ son toward
third party were negligent, intentional or
not actionable at all, homecowner’s insurer
had the duty, under policy provision that

<28
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]

the insurer would defend any suit against
the insured seeking damages which are
payable under the terms of the policy, even
if any of the allegations of the suit are
groundless, false or fraudulent, to defend
the insured'’s son, himself an insured under
the policy, against third party’s claim for
assault and battery,

——

Dale M. Strain, Phelps, Linscy, Strain &
Worsfold, Grand Rapids, for decfendant-
appellant.

Kenneth P. Walz, Big Rapids, for plain-
tiffs-appellees.

Before R. B. BURNS, P. ], and BRON-
SON and VanVALKENBURG,* JJ.

PER CURIAM.

On October 18, 1969, plaintiff Larry
Doyle Montgomery was involved in an in-
cident which resulted in a civil action for
assault and battery being filed against him
in a district court. Larry, claiming cover-
age under a h er’s policy i d in
the name of his parents, the other plain-
tifls herein, requested the insurer, defend-
ant Hawkeye Security Insurance Company,
to defcnd. Hawkeye refused, claiming that
Larry was not an “insured” within the pol-
icy coverage for “residents of his [the
named insureds’] houschold” and that they
were not liable to either defend or pay for
“bodily injury or property damage caused
intentionally by or at the direction of the
insured”,

The instant action is one for declaratory
relief brought to determine whether Larry
was an insured and whether the insurer
had a duty to defend and pay. In a well-
reasoned opinion subseguent to a full trial
before the court, the trial judge found that
Larry was an insured and that the insurer
had a duty to defend. Hawkeye appeals of
right,

* WADE VasVALKENBURG, former Circuit
Court Judge sitting on the Court of Appeals
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At the time of the incident Larey wai )

42 and & full-time student at Fersis State

in Big Rapids, Mickigan. Lasry had lived -
at home with his parents in Flint except

when in the service of, in this case, away
at school. Larry’s education et Ferris was
being tigameed by G.i. benefits and suppoct,
i N

. i parents paid the. .

sounENFRINTPRMpament st school. -

Theinsuses Hawheye would have us in-A

e e Al b “resdess of i

g @ moan only thosc actusily.
dwelling in e oscwpying the pbysicyl:

remioss apmed in thy policy. Further, if
one lived in two scparate “households”
during any given period appellant would
then base the result on thc amount of time
spent at each. See: Wilkins v. Ann Arbor
City Clerk, 385 Mich. 670, 674, 189 N.W.2d
423 (1971), and comparc M.C.L.A. § 168.-
11; MS.A. § 6.1011. We find this me-
chanical determination inappropriate as a
general rule for the many and varied fact
situations which may develop.

In Stadetmaon v. Glen Falls Ins. Co., §
Mich.App. 536, 541-542, 147 N.W.2d 460,
462-463 (1967), the phrase “gesidents of
his bousehold” was construcd. The Court
discussed the meaning of “‘resident” and
"household” as follows:

" ‘Resideqt’ is defined in Webster's
New International Dictionary (2d cd.)
as:

* ‘Dwelling, or having an abode, for a
continued length of time; * * * one
who resides in a place; ons who dwels
in a place for a period of morc or less

., Quration.  Residence usually implies
more or less permanence of abode, but is
often distinguished from inhabitant as
not implying as great fixity or perma-
nency of abode.’

“ ‘Resident’ is defincd in Black’s Law
Dictionary (4th ed.), p. 1473 as follows:
‘Ona whe has his residence in a place/

by assignment pursuant to Const.1963, art, G, '

§ 23 es amended in 1008,

T :-‘.u_ ')q«s 1 r!r" - e o] 5: '5, . . _..'.’;,.“
S . by . 0 i == . £ .

MONTGOMERY v. HAWKEYE SECURITY INSURANCE 0. Mich. 451
Cite an 217 X.W.24 419

* ‘Household’ is delined in the same
authority on p. 873 as: ‘A family living
together. Schurler v. Industrial Com-
mission, 86 Utah 284, 43 P’.2d 66, 699,
100 A.L.R. 1085. Those who dwell un-
der the same roof and compose a fami-
ly.!” Stadelmann, supra, 5 Mich. App. at
540), 147 N.W.2d at 462.

In Stadclmann the facts were undisputed
and the Court ruled as a matter of law
that the relative who was part of another
household and a resident of a foreign
country was not an insurcd within the poli-
cy's i In the i casc the facts

arc diffcrent and disputed.

In Ortman v. Miller, 33 Mich.App. 451,
4541455, 190 N.\W.2d 242, 244 (1971), now
Justice Levin discussed the meaning of the
term “resident” and quoted with approval

from Corpus Juris Secundum as follows:

“The terms ‘residence’ and ‘resident’
have no fixed meaning in the law. They
have variable meanings depending on the
context in which the words arc used and
the suhjoct matter;

“‘“Resident” has no technical mean-
ing, and no fixed meaning applicable to
all cascs, but rather it has many mean-
ings, and is used in different and various
scnses, and it has reccived various inter-
pretations by the courts. Generally the
construction or signification of the term
is governed by the connection in which it
is used, and depends on the context, the
wbject matter, and the object, purpose,
or result designed to e accomplished by
its use, and its meaning is to be deter-
mined from the facts and circumstances
taken together in each particular case.'”
(Citing 77 C.J.S. Resident pp. 305-306.)

[1] We think that this more flexible
approach is preferable. The trier of fact,
in this case the court, has considered the
cvidence in light of all the surrounding cir-
cumstances, and his decision, not being
clearly crroncous, will not he overturned.

(2) Having thus detcrmined that the
phrasc “resident of his hounsehold” has le-
gal meaning only within the context of the
numerous factual settings possible, the ad-
mission of various evidentiary items by the
trial court, although not directly concerned
with the date of the incident and residence
on that date, was not improper.  The ques-
tion was one of wcight, not admissihility.
The admission of this evidence was not
clearly erronecous,

[3) We turn to the insurer’s duty to
defcud the civil action for assault and bat-
tery. In testimony taken in this action the
complainant in the civil casc claimed that
plaintiff kicked her. [Plaintiff asserts that
he only pushed her away after she grabbed
him by the seat of the pants to evict him
from a bar. The complainant conceded
that the complaitied-of bruise on her arm
was caused when she got her arm caught
in the door slamming behind the plaintiff.
The complainant also testified that plain-
tiff was not looking at her when he left
the bar and slammed the door hehind him.
This is a classic confrontation of disputed
facts. Depending on the outcome of the
fact finder's dclermination, these acts
could be ecither negligent, intentional, or
not actionable at all within the meaning of
the policy. Scc and compare: Morrill v,
Gallagher, 370 Mich. 578, 122 N.\W.2d 687
(1963) ; Putman v. Zcluff, 372 Mich. 553,
127 N.W.2d 374 (1964); and Hawkeye Sc-
curity Ins, Co. v. Shields, 31 Mich.App.
649, 187 N.W.2d 894 (1971).

The policy language concerning the duty
to defend reads:

“l. Coverage K—Personal Liability:

“(a) Liahility: To pay on hchalf of
the Insured all sums which the Insurcd
shall become legally obligated to pay as
damages because of hodily injury or
property damage, and the Company shall
defend any suit against the Insured
alteging such hodily injury or property
damage and sceking damages which are
payable under the terms of this policy,
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cven if any of the allegations of the suit
are groundless, false or frandwulent; bt
the Company may make such investiga-
tion and settlement of any claim or suit
as it decems expedient.” (Emphasis sup-
plied.)

We think that the insurer using this
broad language is required to defend. The
question of whether they arc required to
dcfend should not rest solely on the form
of plcading of a non-insured plaintiff,
Whether the intentional acts exclusion will
ultimately preclude payment is a mixed
question of fact and law which, upon prop-
er instruction and special questions, the
jury or trier of fact in the assault and
battery action can answer,

Affirmed. Costs’to appelices.

G2 Mich.App. 437
PECPLE of the Slate of Michigan,
Platatist-Appetios,
v.

David Patrick LAKIN, Defendant-
Appeilant.

Decket No. (7138-0.

Court of Appeals of Michigan,
Div. 1.

March 29, 1974.
Released for Publication May 8, 1974.

Defendant was convicted in the Cir-
cuit Court, Wayne County, George T.
Martin, J., of larceny from a person on
guilty plea to one charge and acceplance of
plea of nolo contendere as to another
charge and he appealed and the appeals
were consolidated. The Courst of Appeals,
O'Hara, )., held that where trial judge
conducted scarching inquiry into cvery
possible phase of defendant’s rights, he
elicited necessary information to establish

217 NORTH WEBSTERN REPORTER, 2d SERIES

factual basis for commission of offense of
armed robbery and subsequently he accept-
ed a negotiated plea of nolo contendere to
lesser included offense of larceny from a
person arising out of original charge and
there was no record support for claimed
reliance of trial judge on facts adduced at
preliminary examination, acceptance of
nolo contendere plea was not improper, and
that defendant failed to show that his plea
of nolo contendere had becn involuntary.

Affirmed.

1. Criminat Law €278

Where trial judge conducted searching
inquiry into every possible phase of de-
fendant’s rights, he elicited necessary in-
formation to establish factual basis for
commission of offense of armed robbery
and sul ntly he pted a negotiated
plea of nolo contendere to lesser included
offense of larceny from a person arising
out of original charge and there was no
record support for claimed reliance of trial
judge on facts adduced at preliminary ex-
amination, of nolo d
plea was not improper. M.C.L.A. § 750.-
357; GCR 1963, 785.1 et seq.

2. Crimingl Law 3264

Even if accused had had a degree of
drug addiction, that did not require trial
court to inquire into possible defense of in-
toxication in prosecution for armed rob-
bery.

3. Criminsl Law $275

Defendant failed to show that his plea
of nolo contendere had been involuntary.
4. Criminal Law 82278

Nolo contendere pica is a plea of
grace, not of right.
S. Criminal Law 89275

Plea of nolo contendere was not in-
firm because trial judge did not advisc de-
fendant of minimum sentence which would
be imposed.

PEOPLE v. LAKIN

Mich. 453

Clte o 217 N.W.2d 452

James R. Neuhard, Statc Appellate Ie-
fender, Detroit, for dcfendant-appellant.

Frank J. Kelley, Atty. Gen,, Robert A.
Derengoski, Sol. Gen., William {.. Cahalan,
Pros. Atty., Dominick R. Carnovale, Chicf,
Appellate Div., Arthur N. Bishop, Asst.
Pros. Atty., for plaintiff-appellec.

Before McGREGOR, P. J, and ). .
GILLIS and O'HARA,* JJ.

O'HARA, Judge.

The first and most salient point to lc
recognized and emphasized in this opi
is that the pleas and their acceptances oc-
curred before the amendments to GCR
1963, 785 adopted March 16, 1973, effective
June 1, 1973, Thus we consider this ap-
peal under court rule and case law which
is unaffected by the rule change above
specified.

Defendant was charged with two sepa-
rate armed robberies. Pleas to the lesser
included offense of larceny from a person
were negotiated in both cases! As to onc,
the defendant entered a plea of guilty. As
to the other, he proffcred a plea of nolo
contendere, which was accepted. He is in
this Court by grant of leave to appeal as to
both pleas. The cases have been consoli-
dated in this Court.

Four claims of error arc asscrted:

(1) Improper acceptance of a nolo con-
tendere plea;

(2) Error by the trial court in not in-
quiring into a possible defense of in-
toxication;

(3) Infirmity in acceptance of the nolo
plca by reason of its claimed iavol-
untary nature;

(4) Claimed failure of the trial judge in
not informing the defendant of his

* MICHAEL D). O'HARA. former  Supreme
. Court Justice, ritting on the Court of Apyunls
{ by mesignment pursuant to Const 1ML, art. 6,
§ 23 an amemded in 1008,

actual minimum sentence before fi-
nally accepting the proffered plea.

[1] On )anuary 10, 1973, the trial
judge conducted a searching inquiry into
cvery possilile phase of defendant’s rights,
constitutional and otherwise. He elicited
the necessary information to establish the
factual basis for the commission of the of-
fense. Al in all it covered 11 transcript
pages. On January 16, 1973, the same trial
judge accepted a negotiated plea of nolo
contendere to the lesser included offense
of Jarceny from a person which also arose
out of an original armcd rohbery charge.
Both the prosecution and defense counsel
made specific reference to the proceedings
the weck beforc. Defendant was again
questioned as fully as possible, this time
for ten transcript pages. Therc is no basis
for disturbing either plea for lack of com-
pletencss. The claimed refiance of the
trial judge on the facts adduced at the pre-
liminary cxamination is without merit.
The court said nothing about it. Defense
counsel in justification of the hargained
plea simply made a passing reference to
the preliminary e ination. There is no
off-record support for the claim that the
court in part relicd on anything remotcly
connccted with the preliminary cxamina-
tion. The same can be said of the so-
called stipulation hetween the prosccutor
and defcnse counscl that the transcript of
the examination lLecome a part of the
rccord in the case, It is anyway. Therc is
no way the case could get to the circuit
court without either a hindover on exami-
nation or a waiver thercof. The proscrip-
tion is of the trial court’s reliance on the
prelimi y ¢X jon to cstablish the
factual basis required before acceptance of
the plea. There is no suggestion of such
reliance in the case at bar.

(2] There was nothing in the plea pro-
ceedings that would require the trial court

1. MLAL K THLRT . MAAL K OSSN,
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Robert C. Cannon, Asst. Atty. Gen., Sa-
lem, argued the cause for respondent.
With him on the brief were James A. Red-
den, Atty. Gen., and Walter L. Barrie, Sol.
Gen., Salem.

Before SCHWAB, C. J., and RICHARD-
SON and GILLETTE,* JJ.

PER CURIAM.

This is & companion case to State v. Mey-
er, Jr, 45 OrApp. S5, 608 P.2d 582,
decided today, and it involves Meyer's co-
defendant.

Reversed and remanded for new trial.
State v. Meyer, Jr, 45 Or.App. 375, 608
P.2d 582 (1950).

45 Or.App. 379
FEDERATED AMERICAN INSURANCE
COMPANY, s Washington
Corporation, Appellant,

\/

Lon Gray CHILDERS and Thomas Mark
Ryder, Respondents.

No. L 11317; CA 12858.

Court of Appeals of Oregon,
In Banc.

Argued and submitted Oct. 15, 1979, be-
fore TANZER, P. J., and THORNTON
and CAMPBELL, JJ.
Resubmitted in banc March 13, 1980, before

SCHWAB, C. J, and THORNTON,
TANZER, RICHARDSON, BUTTLER,
JOSEPH, GILLETTE, ROBERTS and

CAMPBELL, JJ.

Decided March 24, 1980.

. Insurer brought declaratory judgment
af:t_.um concerning whether automobile lia-
bility policy provided coverage with respect

688 PACIFIC REPORTER, 24 SERIES R P

to sccident which occurred while M
sutomobile wes being driven by nemed in.
sured’s son. The Circuit Court, Umatilla
County, William W. Wells, J., determined
that named insured’s son was covered under
policy, and insurer sppesied. The Court of
Appeals, Thornton, J., held that evidencs
was sufficient to suppert finding thet
named insured’s son was resident of named
insured’s household for purposes of policy.

Affirmed.

Tanser, J., filed a dissenting opinion ia -
which Schwab, C. J., Buttler and Gillette,
JJ., joined.

Inserance e=437.1(4)

In view of evidence that named in-
sured's son was temporarily living away
from home in order to go to school, that the
son considered named insured’s home as his
residence and left his possessions there, that
he often returned for holidays, that bed-
room was kept available for his use, and
that he had lived with named insured prior
to going away to college and was receiving
financial support, evidence was sufficient to
support trial court’s finding that named
insured's son was resident of named in-
sured’s household for purposes of sutomo-
bile liability policy provisions providing eov-
ersge with respect (o & nonowned sutomo-

bile to tive of & named insured who
rmanent residentp{ the same
ho! T

William G. Wheatley, Eugene, argued the
cause for appellant. With him on the briefs
was Jaqua & Wheatley, Eugene.

John J. Haugh, Portland, argued the
cause and filed the brief for respondent Lon
Gray Childers.

James H. Gidley and Cosgrave, Kester,
Crowe, Gidley & Lagesen, Portland, waived
sppearance for -respondent Thomas Mark
Ryder.

* GILLETTE. J., vice LEE, J., deceased.
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FEDERATED AMERICAN INS. CO. v. CHILDERS

or. 585

CRees, Or.App., 008 P04 004

THORNTON, Judge.

This action at law, brought by plaintiff
insurer for declaratory relief, was tried to
the court. Plaintiff appesls from the judg-
ment determining that defendant Ryder
was covered under his father's automobile
liability insuranee policy.

The sole izsue on this appes! is whether
the trial court erred in finding that Ryder
was & “relative * ° ° whois a perma-
nent resident of the same household™ as his
father, and thus entitled to coverage under
the non-owned automobile provision of his
father’s “Family Automobile Policy.”!

Prior to gradusating from high school, Ry-
der resided with his father and brother in
the family home in Grants Pass. In the
summer of 1975, Ryder, age 19, decided to
enroll at Lane Community College in Eu-
gene, where he hoped to gain a position on
the college baseball team. Arriving in Eu-
gene oo late to begin the fall term, he
returned to Grants Pass and discussed with
his father the possibility of living in an
spartment in Eugene in order to avoid out-
of-distriet tuition for the winter term.
Consequently, he moved to Eugene and oc-
cupied his time during the fall by practicing
with the college baseball team. His father
sent him money to help with his living
expenses. In Janusry he registered for
classes at Lane and continued in school un-
til the end of the term. Unable to find a
summer job in Grants Pess, Ryder went to
Wallowa, Oregon, to take a job. He intend-
ed to return to college at the ¥rd tf-the
summer. He considered his father's home-
as his residence and left his poesessions
there. He often returned to Grants Pass
for holidays, and a bedroom was kept avail-
able for his use. In applying for the insur-
ance policy in issue, defendant Ryder's fa-

1. That policy provides in pertinent part:

“Persons Insured: The following are In.
sureds under Pert I

"e o

*'(b) with respect to a non-owned automo-
bite,

"e . L]

“(2) any relative ¢ ¢ °.

“Definitions : Under Part I.

e o ®

ther listed himself as the only driver of the
automobile, and listed &3 members of his
household only his unlicensed dsughter, age
18, 10 be excluded.

On June 18, 1976, an accident oceurred in
which defendant Childers was seriously in-
jured. The sutomobile involved in the seci-
dent was owned by Childers, but was being
driven with his permission by Ryder.

The question of whether a person is
resident of the household of a named in-
sured has continued to be treated by our
Supreme Court as & fact issue to be re-
solved by the trier of fact. Waller v. Rocky
Mtn. Fire & Casualty, 272 Or. 69, T1-T2, 685
P.2d 590, 531-82 (1975); Schehen v. North-
West Insurance, 258 Or. 559, 484 P24 838
(1971). However, the court has required
that there be sufficient evidence that the
person nd the insured
“dwell or live together” as members of awe{
household, in order to survive & motion I‘orm
directed verdict. Schehen v. North-WutN
Inkurance, supra at 561-62, 484 P.2d 836.
In Schehen, a dentist moved from Eugene
to Klamath Falls, where he purchzsed a
home and practiced dentistry for four years.
By so doing, he established residence in
Klamath Falls. His adult daughter and her
teensge children, who theretofore had lived
with him, remained in his prior home in
Eugene. The Supreme Court held that al-
though Dr. Schehen visited his daughter
and her teenage children and gave them
financial support, this was not sufficient
evidence 10 submit to a jury that he “lived,
dwelled, or resided” with them in Eugene.
258 Or. at 562-63, 484 P.2d 836.

Because there is evidence to support the
finding below, we need not decide whether,
under Schehen, a child who is temporarily

“‘Relative’ means a relative of the named
| d who Is o per resident of the
same household:

"e e o

**‘Non-Owned Automobile’ means en auto-
mobile or trailer not owned by or furnished for
the regular or frequent use of either the named
Insured or any relstive, other than s temporary
substitute sutomobile; but does not include
any automobile or trailer used without the per-
mission of the owner."”
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away from home for camp, school, college,
summer employment, or the like, loses pro-
tection under a “relative resident” clause of
a family automobile policy the moment he
ceases (o physically “dwell or live” with his
family.? Yet, we nole that decisions from
many jurisdictions conclude that such a
clause can include a child who is away from
home for school, for temporary employ-
ment, or for service in the armed forces.
These decisions are collected in Annotation,
93 A.L.R.3d 420 (1979)2

It hss been held that a child may be
temporarily absent from the household, or
indeed may have more than one residence,
without necesssrily losing the protection af-
forded to a “resident of the household”
under an insurance policy. See Aetna Cas-
ualty & Surety Co. v. Means, 382 F.24 26, 28
(10th Cir. 1967); Detroit Auto. Inter-Insur-
ance Exchange v. Feys, 205 F.Supp. 42
(N.D.Cal.1962); Travelers Indem. Co. v.
Mateox, 345 S.W.2d 290, 292 (Tex.Civ.App.
1961); Annotation, 93 A.L.R.3d 420 (1979).
For example, in Aetna Casualty & Surety
Co. v. Means, supra, the court, applying
Oklahoma law, held that despite the fact
that insured’s son was married and had his
own automobile insurance policy, and de-
spite testimony by both the insured and his
son that the son was not a resident of the
insured’s household at the time of the acci-
dent, cvidence that the son was a minor,
lived away at college, had a room and kept
clothing in the insured’s house, used the
insured's address as his own on important
papers, and received financial assistance
from the insured, was sufficient to support
the jury's determination that the son was a
resident of the insured’s household and was
therefore covered under his automobile poli-
cy. In Beck v. Pennsylvania National Mut.
Cas. Ins. Co., 429 F.2d 813 (5th Cir. 1970),
the court, applying Pennsylvania law, held

2. We note that in Schehen v. North-West In-
surance, 258 Or. 359, 484 P.24 836 (1971), the
insured moved away irom his daughter and
established residence in a distant city, while in
this case the insured's son was temporarily
away from home for college and was found not
to have established a permanent residence else-
where.
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that a son, who kept his personal belongings
at his parents’ home and returned there on
every leave, was a resident of the household
and therefore covered under the non-owned
automobile clause of the insured’s liability
policy, despite the fact that the son was in
the service and stationed away frem home,
and despile testimony that the insured de-
sired to lower his premium by excluding his
son from coverage.

The approach taken by our Supreme
Court in Waller v. Rocky Mtn. Fire & Casy-
alty, suprs, is applicable in this case.
There, 3 24-year old son left home for ser-
vice in the Navy. Upon his discharge he
returned (o his parents’ home for about a
year. He then moved out-of-state and took
a full-time job, but left many of his belong-
ings at his parents’ home and visited fre-
quently. The trial court found that the son
wss no longer a resident of his parents’
household entitled (o coverage under a “rel-
ative resident” clause of their automobile
insurance policy. The Supreme Court up-
held the finding on the basis that evidence
that the son was an adult, lived in another
state, worked full time, and did not intend
to return to his psrents’ home, plus the
reasonable inferences to be drawn from
that evidence, supported the further infer-
ence that he did not “dwell or live” with his
parents. 272 Or. at 75, 535 P.2d 530.

In this case, there was conflicting evi-
dence. On his insurance application form
the insured did not list Ryder as a resident
of his household, because Ryder had been
living away at school during the year and
because the insured believed that listing
Ryder would increase his premium. Ryder
in fact was temporarily living away from
home in order to go to school. However,
Ryder considered his father's home as his
residence and left his possessions there.
Further, he often returned for holidays, and

3. Examination of the cases discussed in this
annotation reveals that while some jurisdic.
tions treat “relative resident™ questions as fact
issues and others treat them as a mixed ques-
tion of fact and law, all agree thal such a clause
can (and often does) include a child away from
home

-~
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a bedroom was kept available for his use.
Ryder lived with his father prior to going
away to college, and his father was giving
him financial support. In the face of this
evidence we cannot hold, as a matter of
law, that there is no evidence to support the
trisl court's finding that Ryder was a resi-
dent of his father’s household.

As the Supreme Court did in Waller, we
uphold the trial court’s factual determina-
tion regarding residency within the mean-
ing of a “relative resident” clause, because
there is evidence and ressonable inferences
to be drawn therefrom which support that
finding. Hassan v. Guyer, 271 Or. 349, 852,
532 P.2d 227 (1975); White v. Bello, 276 Or.
931, 938, 556 P.23 1362 (1976).

Affirmed.
TA.NZER. Judge, dissenting.

The majority errs in treating the issue

solely as 3 matter of fact. It is elementary
that before we can review the sufficiency of
any finding, we must first determine what
legal issue the facts must be sufficient to
establish. This case presents a preliminary
legal issue of what is meant by the phrase
“relative * * ¢ who is a permanent res-
ident of the same household [as the in-
sured]” Only after determining as a mat-
ter of law the definitional requirements of
the term is it proper to proceed to the
factual issue of whether the finding is sup-
ported by the evidence. That is essentially
what the Supreme Court did in Schehen v.
North-West Insurance, 258 Or. 559, 484 P24
836 (1971).

The fallecy of the majority is that it
treats the “permanent resident” clause as
having a fixed legal meaning which is the
same in all situations, contexts and jurisdic-
tions as 8 matter of law and then holds that
we cannot say there was no evidence to
support a finding because other states have
s0 held. Were that so, we would be bound
by analogy to reverse the trial court based
on the authority of Garrow v. Pennsyl. Gen.
Ins. Co., 288 Or. 215, 603 P.2d 1175 (1979).
There, the Supreme Court construed the
term “members of (the insured's] family
residing in the same household” in ORS

743.800 (which governs personal injury pro-
tection coverage) to not include persons not
actuslly residing in the home of the insured.
The term in this case is not only snalogous,
but somewhat narrower because it requires
permanence.

The term “permanent resident” is materi-
al in this cese because it is wsed in an
insurance contract, rot in s statute. Ac-
cordingly, it should be construed under the
well-established principles of contract law
applieable to insurance policies. Those
principles are well summarised in Shadbolt
v. Farmers Insur. Exch., 275 Or. 407, 410-
11, 551 P.2d 478, 480 (1976):

“We have ssid, however, thst when
words or terms of a general nature are
used in an insurance policy, such words or
terms may be ambiguous, in the legal
sense, when they could ressonsbly be giv-
en a broader or & narrower meaning,
depending upon the intention of the par-
ties in the context in which such words
are used by them.

“We have also said that sn insurance
policy should be construed ‘according to
its: character and its beneficent purpoees,
and in the sense that the insured had
resson to suppose that it was understood.’

“Finally, we have said many times that
if there is an ambiguity in the terms of
an insurance policy, any reasonsble doubt
8 to the intended mesning of such terms
will be resolved against the insurance
company and in favor of extending cover-
age 1o the insured.” (Footnotes omitted.)

The intention of the parties and the sense
in which the insured must have understood
the term is demonstrated beyond serious
question by the father's conscious decision
not to insure his son. On the order for
insurance, he listed himself a3 the only driv-
er. Where ssked to list “Ages of children
residing in household,” the father left the
“Males” blank empty and, after “Females,”
named his 16-yesr-old daughter to be ex-
cluded as 8 nondriver. The father testified
forthrightly regarding his intention and
understanding: (1) that his children had
always been required to insure themselves
or pay the cost increment on his policy as

32
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the price they paid for driving; (2) that he
had not listed his son as a resident because
the son had been away from the home for
almost a year and because he did not con-
sider his son a resident of his household (“If
1 did, 1 would have included him here,
&l0."); and (3) he did not desire or intend
that his son be covered because he wanted
the lower premium bssed on coversge of
himsell only and that had he listed his son,
the premium would have been higher. Itis
clear from the testimony of the father that
neither the insured nor the insurer regerded
the son as a permanent resident of the
household of the insured.

Applying the principles of Shadbolt, there
is no resson for us to construe the contract
differently than the parties did. Under the
legal meaning of the term which was un-
derstood and intended by the parties to the
contract, the facts in this case sre insuffi-
cient to support a finding of coverage.

SCHWAB, C. J., and BUTTLER and
GILLETTE, JJ., join in this dissent.

45 Or.App. 389
STATE of Oregon ex rel. ADULT AND
FAMILY SERVICES DIVISION,
Appellant,

v.
William J. LESTER, Respondent,
and
Nancy J. Whipps, Mother.
No. 54485; CA 146086,
Court of Appeals of Oregon.

Argued snd Submitted Oct. 12, 1979.
Decided March 24, 1980.

Adult and family services division
brought setion for support on behalf of
State, as assignee of mother, secking order

requiring father to make child support pay-
ments to Depertment of Human Resouross,
The Circuit Court, Linn County, Wendell H.
Tompkins, J., denied petition, and division
appealed. The Court of Appesls, Tanter, P.
J., held that where previous dissolution de-
cree had awarded custody of child to the
father and no support paymenis were re-
quired by the decree, where child subee-
quently resided with mother, who, 23 a pre-
requisite to receipt of public assistance, had
assigned her support rights to Department
of Human Resources, and where adult and
family services division therefore had the
statutory right to petition for modification
of dissolution decree but did nol do so,
petition for support brought on behslf of
State by adult and family services division
as assignee of mother was properly denied.

Affirmed.

1. Assignments &=71

An assignee stands in the shoes of his
sssignor.
2. Social Security and Public Welfare

ey

Adult and family services division, a8
assignee of mother's support rights, could
sequire no greater interest in those rights
than she possessed. ORS 23.789(2), 418.-
042(1).

3. Social Security and Public Welfare
|1

Where previous dissolution decree had
awarded custody of child to the father and
no support payments were required by the
decree, where child subeequently resided
with mother, who, as a prerequisite to re-
ceipt of public assistance, had assigned her
support rights o Department of Human
Resources, and where eadult and family
services division therefore had the statutory
right to petition for modification of dissolu-
tion decree but did not do so, petition for
support brought on behalf of State by adult
and family services division as assignee of
mother was properly denied. ORS 23.-
78%2), 418.042(1).

o
N
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James C. Rhodes, Asst. Atty. Gen., Salem,
argued the cause for sppellant. With him
on the brief were James A. Redden, Atty.
Gen., and Walter L. Barrie, Sol. Gen., Sa-
lem.

Richard L. King, Portland, argued the
cause and filed the brief for respondent.

Before TANZER, P. J., and THORNTON
and CAMPBELL, JJ.

TANZER, Presiding Judge.

This is an sction for support under ORS
23.789(2),! brought on behalf of the state by
the Adult and Family Services Division
(AFSD) a3 assignee of the mother against
respondent, the father of a minor child.
AFSD seeks to require respondent to make
child support payments to the Department
of Human Resources. The trial court de-
nied AFSD's petition and it appeals.

A previous decree of dissolution awarded
custody of the child to the father. No child
support payments were required by the de-
cree. For ressons not materisl here, the
child, sge 16, now resides with her mother,
who receives public sasistance from the
State of Oregon on her behalf.

Public sssistance was provided for the
child while she was living with her mother.
As a prerequisite to the receipt of such
sasistance, the mother was required by ORS
418.042(1)? to assign her support rights to
the Department of Human Resources? In

1. ORS 23.789(2):
“in any case tving a child or
parent or other dependent person who is 8
ipient of public oF care, SUpp
or services, the Support Enforcement Divi-
sion of the Department of Justice shall rep-
resent such child or children, caretaker par-
ent, other dependent person or the Depart-
ment of Human R ces for the purpose of

1l

Gibson v. Johnson, 85 Or App. 493, 499-500,
582 P.2d 452, 458, rev. den. (1978), this court
explained the statutes relating to such an
assignment of support righta:

“e ¢ * The general statutory plan
is that the recipient must assign support
rights o the state, and the state, with the
required cooperation of the recipient-as-
signor, collects the support from the obli-
gor. The support is collected on behalf of
the state as assignee and not on behslf of
the recipient. See Warlick v. Pub. Wel.
Div., 2 Or.App. 21, 562 P24 223, rev.
den. (1977); Whallon and Whallon, 23
Or.App. 907, 42 P2d 155 (1975). The
essence of this statutorily created rela-
tionship is that of assignor-assignee. * *
The contact between the recipient and
the SED [Support Enforcement Division)
attorneys is for the benefit of the state in
recouping some of the funds peid out for
2id te dependent children. * * *"
[1.2] An assignee stands in the shoes of

his assignor. Plaintiff, as assignee of the
mother’s support rights, could acquire no
greater interest in those rights than she

Weyerhaeuser Co. v. First Nat.
Bank, 150 Or. 172, 88 P.2d 48, 48 P2d 1078
(1985); Hill v. Wood, 142 Or. 148, 19 P24 89
(1938).

{8] The only means the mother has to
collect child support from the father is to
seck modification of the dissolution decree
to provide for payment of child support.

as the spplicant or rectplent refuses to assign
to the Department of Human Resources any
rights to support from any other person such
applicant may have in his own behall or in
behalf of any other family member for whom
the applicant s applying for or receiving sid,
and which have accrued st any time such
assignment {s executed, or refuses to cooper-
ate with the Depertment of Human Re-

seeking modification, or enf ugh

pt pr dings, ger an order
for assignment of weges under ORS 23.777
or 23.783 or the Uniform Reciprocs) Enforce.
ment of Support Act, of any order or decree

entered undes ORS chapter 107, 108, 109, '

110, or 419. The Support Enforcement Divi-
sion shall aleo move 10 inftiate proceedings
for orders of support under those chapters.”

. ORS 418.042(1):
“Ald, as defined in subsection (2) of ORS
418.035, shall not be granted to, or on behalf
of, any applicant, or recipient and for es long

In esteblishing the paternity of a
child bomn out of wedlock and in obtaint

pport or other pay of propertly due
the epplicant or the child.”

3. AFSD’s petition for support avers that “Peti-
tloner is, pursuant to ORS 418.042 and Moth.
er's assignment thereunder, the duly constitut.
od gnee of Mother's child support rights.”
The assignment is not in the record, but no
question has been raised with respect to its
execution or validity.
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venture. The parties having snigmla'ud that  garnishment action. The Supreme,

D. Gary Christian, of Kipp & Christian, i i
the court in lieu of a new trial could make Eilett, J., held that evidence suppig Salt Lal(:’Cily, for phimiﬂ:pppelllm. ’:The following are insureds under Part
a decision based upon the records of the finding that insured’s ‘daughter wha. th William S. Richards, of Richards & Rich- . . . .
two prior trials did not preserve that find-  some furniture, books and clothing in. & ds, Salt L;ke Cit {'or Walk B wi o 4
ing and it is clear that the court was not  sured's home and who had Idaho ¢ ards, Y ers. ) ( _) with respect to a flon-omnd auto-
bound thereby. Pursuant to the agreement  license but who listed her residence Lec W. Hobbs, Salt Lake City, for mo!n}e, (1) the named insured, (2) any
of the partics, the court was entitled to  come tax return as being in Utah wig} Clubb. relative, but only with respect to a pri-

vate passenger automobile or trailer,

make its own indeperident decision and dis-  resident of insured’s household in_

pose of the issues, within meaning of automobile policy, & ELLETT, Justice: . . o . . .

We have carefully considered the other  time of collision. _1 ‘- Dixie Ann Watker was involved in an au. “relative” means a relative of the
assignments of error and we conclude that Affirmed. o tomobile-motorcycle collision and was sued  named insured who is a resident of the
they are without merit. The findings and Henriod, J., concurred in the 4 by Robert W. Clubb, the rider of the mo. same household,

conclusions of the court below are amply s torcycle. She claims to be covered by a Dixi .
supported by the evidence and we discern ! policy of insurance written by American the :;;?“;:';‘9‘6“"’ to "-'°"°8¢ during
no error which would justify a reversal. (. Inszrance €2433.8(4) States Insurance Company wherein her fa- y 5-66 and 1966-67, where

! rance ) A . he was studying to go into the field of ed-

A 1 A “resident of a houschold”, ther, Marvin J. Walker, is the named in. N YIng to g cid o
;};iem’el:idgm;xw::dc:::: :‘::"c“:’:":;' l': pose of determining .coverage undér® - sured. ! spation.  She .c onsidered herself « resident
costs ’ mobile policy, is one who is a membey The insurance company denied covera of her father's household ai during this
) family that lives under the same roof.: to Dixie Ann on the y'md that sh €° time and returned to his home in Idaho
CALLISTER, C. ], and ELLETT, Bee publicaion Worde and Phras n:t an insured ttndcr‘;:l' htlm’: ;o!‘i':;s Falls, ld:ho' 21 the. end of each school
] A for oth constroctions e ) . . year. After two years of college study,
HENRIOD, and CROCKETT, }J., concur. or otber jodichal . She retained her own attorney and settled 4y g 1o S to become an X-ray technician

s the case on a stipulated judgment in favor

2. Inturance $9437.1(4) R of Mr. Clubb. A garnishment was issued ::;i::m;:t?;;%;a—'%:'—k%g-"f—::—;‘%’ -
Evidence supported finding that J&d by Clubb, who traversed the answer of the ——qntr—————L\.wtd at the hospital ‘a cal ho R.'l'.l_"
sured’s daughter who had gone to \* insurance company. Upon trial thereof, ;onr months unti o::’; d:r approximately
attend college and who listed residence & the lower court held the insurance com- room for some iu:i ¢ to move to make
income tax return as being in Utah Jg pany to be indebted to Dixie Ann Walker g - ucknt nurses, and thereaf-
26 Utah 24 161 ; . L ter she lived in_an_apartment with some
who kept some furniture, books and and gave judgment against it for the use other m
AMERICAN SYATES INSURANCE COM- ing in her father's home in Idaho. wellh and benefit of Mr. Clubb, f—'rﬁ‘ﬂ_. ith b l"r"'t a joint bank ac-
PANY, WESTERN PACIFIC DIVI- a resident of her father's household at ok count here with her father and had a tele-

<34

Subsequent to the service of the writ of i i
SION, Plaintiff and Appeliant, of amotr.tobilc .collision and covered ] garnishment, the insurance company filed a ﬂ:j;:;";"‘;wh{r.::n'::?;;t f::"w;:
v. automobile policy. R declaratory judgment action seeking to  years of age on May 30, 1968, the date
Marvin J. W:I.:ER o: ll:.'DO"ﬂ‘lﬂ'l 2 tnexrance €802.2(1) gl have a determination of whether it is liable  when the ident in sti h d.
R»m-:v ‘ c:;‘;g‘: — Before award of attorney fees & t;h Dixie Ann and Clubb under the policy.  While in training as an X-ray technician
’ made in declaratory judgment action § The trial court held th.at Dixie Ann was an she wes paid a salary of approximately
v surer secking determination of its K insured under the policy and awarded her $140 per month take-home pay. Her par-
Dixle Arn WALKER, Defendant. under policy, it must appear that the an attorney's fee for defending the declar- ents sugmented her income by giving her
Ne. 12320, er acted in bad faith or fraudulehs tory judgment action. small emounts of money, clothing, and
Supreme Court of Utah, was stubbornly litigious. The two cases were consolidated on this  food when she would return home on vis-
July 7, 1971, “'peal. its. At afl times prior to the date of the
‘ ";:,:::. mcm;:nbiﬁ(y There are two matters for our determi.  accident she kept some furniture, her
" d determinati nation: books, and her clothing in her father's

Action by insurer for declaratory could have
judgment  determining its liability to liability by answering writ of garnis
daughter of named insured under automo- and insurer by bringing declarato :
hile policy and rider of motorcycle who ment action compelled ck:fendmuto
was injured in collision with automobile. counsel in order to avoid a d?lauh: -
The Third District Court, Salt Lake Coun- ment, trial court acted within its orr
ty, Stewart M. Hanson, J., entered judg- tives in awarding attorney fees oo gy
ment adverse to insurer and insurer ap- that insurer was acting in bad
pealed. The case was consolidated with was stubbornly litigious.

I Was Dixic Ann Walker a resident of ome. She eomidered herself a resident
her father's household at the time of the ©f lda‘ho and voted in the general election
collision? and th':re'm Nm.'embel' 1968. She had a driv-

2. 1s she entitled to an attorney’s fee er's license issued by the Slalte of Idaho
for defending the declaratory judgment ac- bu.t none by'Ulah. As to '.h e fore.
tion? going, the insurance company points out

that when she filed her 1968 income tax

T:bc policy in question contained the fol. return, she listed her residence for the

INg provisions: year as heing in Utah,
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With this evidence before him, the trial
court held on May )0, 1968, Dixie Ann
Walker was a resident of her father's
houschold. It is our duty to affirm him if
there is any substantial evidence to sustain

that ruling.!

{1] A resident of a household is one
who is a member of a family who live un-
der the same roof. Residence emphasizes
membership in a group rather than an at-
tachment to a building. Tt is a matter of
intention and choice rather than one of ge-

ography. .
Ordinarily when a child is away from
ber—of-tire Taiily houschold, and the ques-
“Yion of when he ceases to be such is one
which must be determined from all of the
facts and circumstances as revealed by the
evidence. .

(2) The trial court heard the evidence
and made a finding that at the time of the
collision Dixie Ann Walker was still a res-
ident of her father's houschold. Whether
we would have made the same ruling had
we tried the case is immaterial, and on ap-
peal we are not justified in substituting
our judgment for his, since the evidence
was such as to sustain his judgment.

The ruling made is further buttressed by
the testimony to the effect that Dixie Ann
and her father went to the agent of the in-
surance company for advice as to whether
an additional insurance policy should be
taken out to cover her when she left Idaho
for training in Utah. The agent told them
that she would be covered by her father's
ticy. The inquiry was made because the
father's policy contained this provision:

YOUR AGENT
Information regarding your insurance
policy or additional coverage may be ob-
tained from your agent whose name is
noted in this policy.

1. Chariton v. Hackett, 11 "tah 2d 389, 360
P.24 176 (1961).
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(3,4] Before an award of
fee could be made in the declarstory §i
ment sction, it must appear that the
ance company acted in bed feith of
ulently or was stubbornly litigious }
our practice an attorney's fee is"ny
lowed in the ordinary lawsuit unjesy
provided for by statute or by cont:
its policy the insurance company gy
to pay all sums which the insured bl
legally obligated to pay as a result qf} i
ly injury sustained by any persop N’
failing to defend the action against(§i8
Ann Watker, it caused her to sustaleiyi)
expenses which resulted because of figg
tision. It does not dispute its Habi
this fee. It does question the award
declaratory judgment action. The Wall
and Mr. Clubb contend that the <ol
acted in bad faith and was stubbarmidoll
gious in bringing and maintaining g
tion. The record shows that the
gamishment was served on the i o
company June 30, 1970, and the negh¥
the declaratory judgment action Al
menced. The company could have;
ed the writ and appealed from any,
judgment rendered against it .

have raised all points which it amsg
the action it filed. We can see no FaNg
for the bringing of this new an '
to compel the defendants therein to
counsel in order to avoid a defag
ment. The trial court without m
specific finding to that effect
thought the company was acting
faith and was stubbornly litigious,
made an award of an attorney’s fée '

matter. We think he acted within i

rogative in doing so. ' .

The judgment is affirmed, with
appeal awarded to the respondents.

‘s
Ve

CALLISTER, C. J., and TUCKE
CROCKETT, JJ., concur. P

HENRIOD, J., concurs in the resy

2. Marsland Cesualty Co. v. Srmutui i
Ga.App. 323. 11 8.E24 89 (1940):
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CGILLMAN v. HANSEN
Clte an 488 P.24 1043

28 Utah 24 165
Richard L. QILLMAN, by end through kis
QGuardisa ad Litem, Norman Glliman,
Plaintiff and Respendent,
V.
Blanche W. HANSEN, Defendant
and Appellant,
No. 12209,

Bupreme Court of Utah.
June 28, 1071,

Action arising from intersectional col-
tision. The Third District Court, Salt
Lake County, Marcellus K. Snaw, J.,
refused to allow defendant to amend her
snswer by way of a counterclaim, and de-
fendant appealed. The Supreme Court, El-
lett, J., held that refusal to allow lawyer,
selected by insurer to defend insured in ac-
tion arising from intersectional collision, to
amend insured’s answer by way of a coun-
terclaim for personal injuries and property
damage was not in furtherance of justice,
even though plaintiff might be required to
take a further deposition of insured, where
neither party had made any effort to set
case for trial, nor had a pretrial confer-
ence been requested, and where refusal to
permit amendment would forever bar in-
sured from having her day in court when
failure to assert claim earlier was no fault
of hers,

Reversed and remanded with direc-
tions. :

1. Pleading €>238(1)

Ordinarily, all ce of an d-
ment by leave of court is a matter which
lies within sound discretion of trial court,
but such discretion is to be exercised in
furtherance of justice and must not be ex-
ercised so as to defeat justice. Rules of
Civil Procedure, rule 15(a).

2. Pleading €282

) Refusal to allow lawyer, selected by
insurer to defend insured in action arising
from intersectional collision, to amend in-
sured’s answer by way of a counterclaim

I
T 1048 (*

*
for personal injuries and property damage (\‘
was not in furtherance of justice, even
though plaintiff might be required to take
a further deposition of insured, where nei-
ther party had made any effort to set case
for trial, nor had a pretrial conference
been requested, and where refusal to per-
mit amendment would forever bar insured
from having her day in court when failure
to assert claim earlier was no fault of hers.
Rules of Civi! Procedure, rules 13(a, e),
15(a).

—e.

Harold G. Christensen, of Worsley,
Snow & Christensen, Salt Lake City, for
defendant and appeilant.

James R. Amschler, and Clifford L.
Ashton, of Van Cott, Bagley, Comwall &
McCarthy, Salt Lake City, for plaintiff and
respondent.

ELLETT, Justice:

Blanche W. Hansen was involved in an
automobile accident in an intersection con-
trolled by ‘semaphore lights and was sved
by the driver of the other car. Her insur-
ance carrier undertook the defense of the
case and filed an answer in her behalf,
Each party served interrogatories on the
other. Certain motions were made, and
the deposition of the defendant was taken.

Since the attorneys for the defendant
were selected by the insurance company,
they had not met the defendant until just
prior to the taking of her deposition. At
this meeting she told them that she herself
had been injured in the collision and that
the plaintiff was the one who ran the red
light.

Immediately after the deposition was
finished, her counsel informed the insur-
ance company of the possible counterclaim
which defendant was asserting. The com-
pany instructed the lawyers to include the
claim by way of an amendment to the an-
swer,

Since the defendant’s claim arose out of
the same transaction as did that of the
plaintiff, it would be forever barred unless
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[ ]

With this evidence before him, the trial
court held on May 30, 1968, Dixie Ann
Walker was a resident of her father's
household. It is our duty to affirm him if
there is any sub ial evidence to i
that ruling.!

[1] A resident of a houschold is one
who is a member of a family who live un-
der the same roof. Residence emphasizes
membership in a group rather than an at-
tachment to a huilding. [t is a matter of
intention and choice rather than one of ge-

ography.

Ordinarily when a chl!d is away from
home attending schiool, e remains & _mem-
ber—of-the Tafiily housch oid, and the ques-

“tioi of when he ceases to be such is one
which must be determined from all of the

facts and circumstances as revealed by the
evidence.

{2] The trial court heard the evidence
and made a finding that at the time of the
collision Dixie Ann Walker was still a res-
ident of her father's household. Whether
we would have made the same ruling had
we tried the case is immaterial, and on ap-
peal we sre not justified in substituting
our judgment for his, since the evidence
was such as to sustain his judgment.

The ruling made is further buttressed by
the testimony to the effect that Dixie Ann
and her father went to the agent of the in-
surance company for advice as to whether
an sdditional insurance policy should be
taken ot to cover her when she left Idaho
for training in Utsh. The agent told them
that she would be covered by her father’s
licy. The inguiry was made because the
father's policy contained this provision:

YOUR AGENT

Information regarding your insurance
policy or additional coverage may be ob-
tained from your agent whose name is
noted in this policy.

1. Charlton v. Hackett, 11 U'tah 24 379, 300
P.24 176 (1981).
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[3,4] Before an sward of
fee could be made in the declara ,
ment sction, it must appear that the § .
ance company acted in bad faith o § )
ulently or was stubbornly litigious® YK i
our practice an attorney's fee i n
lowed in the ordinary lawsuit nn!en
provided for by statute or by contrae il
its policy the insurance company péohil
to pay alt sums which the insured g
fegally obligated to pay as & result of
ly injury sustained by any pers
faiting to defend the action aguineg
Ann Walker, it caused her to sustale
expenses which resulted because of ¢ "
tision. It does not dispute its labl
this fee. It does question the und
declaratory judgment action. Tbe
and Mr. Clubb contend that the
acted in bad faith and was stubbo
gious in bringing and maintaining §
tion. The record shows that the Jpls
garnishment was served on the. insujl
company June 30, 1970, and the negp
the declaratory judgment action
menced. The company could
ed the writ and appealed from a:v,
judgment rendered against it .
have raised all points which it zesg
the action it filed. We can see

for the bringing of this new ldm
to compel the defendants therein 0
counsel in order to avoid a defad‘ X
ment. The trial court without 8
specific finding to that effect »»
thought the company was "
faith and was stubbornly litigious,
made an award of an attorney’s Hs
matter, We think he acted wnhﬁl
rogative in doing so. Y

The judgment is affirmed, with o Ny "\\,

appeal awarded to the respcndm

CALLISTER, C. J., snd TUCKE! r "'

CROCKETT, JJ., concur.
HENRIOD, J., concurs in the 'A" 3

-t
2. Maryiand Casualty Co. v, B .
GnAm 823. 11 S.E28 Q (M :
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Cite ns 486 P.24 1043
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Rickard L. GILLMAN, by ané throsgh hs
Guardlan ad Litem, Norman Gitiman,
Plaintit! and Respondent,

v.

Btanche W. HANSEN, Defendant
and Appetiant.

No. 12200,

Bupreme Court of Utah.
June 28 1971,

Action arising from intersectional col-
tision. The Third District Court, Salt
Lake County, Marcellus K. Snow, J.,
refused to allow defendant to amend her
answer by way of a counterclaim, and de-
fendant appeated. The Supreme Court, El-
fett, J., held that refusal to allow lawyer,
selected by insurer to defend insured in ac-
tion arising from intersectional collision, to
amend insured’s answer by way of a coun-
terclaim for personal injuries and property
damage was not in furtherance of justice,
even though plaintiff might be required to
take & further deposition of insured, where
neither party had made any effort to set
case for trial, nor had a pretrial confer-
ence been requested, and where refusal to
permit amendment would forever bar in-
sured from having her day in court when
failure to assert claim carlier was no fault
of hers.

Reversed and remanded with direc-
tions,

1. Pleading $5238(1)

Ordinarily, allowance of an amend-
ment by leave of court is a matter which
fies within sound discretion of trial court,
but such discretion is to be exercised in
furtherance of justice and must not be ex-
ercised so as to defeat justice. Rules of
Civil Procedure, rule 15(a).

2. Pleading 8262

) Refusal to allow lawyer, sclected by
wsurer to defend insured in action arising
from intersectional collision, to amend in-
sured's answer by way of a counterclaim

for personal injuries and property damsge
was not in furtherance of justice, even
though plaintiff might be required to take
a further deposition of insured, where nei-
ther party had made any cffort to set case
for trial, nor had a pretrial conference
been requested, and where refusal to per-
mit amendment would forever bar insured
from having her day in court when failure
1o assert claim earlier was no fault of hers.
Rules of Civil Procedure, rules 13(a, ¢),
15(a).

e enesece

Harold G. Christensen, of Worsley,
Snow & Christensen, Salt Lake City, for
defendant and appellant.

James R. Amschler, and Clifford L.
Ashton, of Van Cott, Bagley, Comwsall &
McCarthy, Sait Lake City, for plaintiff and
respondent.

ELLETT, Justice:

Blanche W. Hansen was involved in an
automobile accident in an intersection con-
trolled by ‘semaphore lights and was sued
by the driver of the other car. Her insur-
ance carrier undertook the defense of the
case and filed an answer in her behalf.
Each party served interrogatories on the
other. Certain motions were made, and
the deposition of the defendant was taken.

Since the attorneys for the defendant
were sclected by the insurance company,
they had not met the defendant until just
prior to the taking of her deposition. At
this meeting she told them that she herself
had been injured in the collision and that
the plaintiff was the one who ran the red
light.

Immedistely after the deposition was
finished, her counsel informed the insur-
ance company of the possible counterclaim
which defendant was asserting. The com-
pany instructed the lawyers to include the
claim by way of an amendment to the an-
swer.

Since the defendant's claim arose out of
the same transaction as did that of the
plaintiff, it would be forever barred unless

s
o

o
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part of the law of this State in varying
forms since 1857 and was not repealed hy
Section 6518-07.5 Mississippi Code 1942
Annotated (1956).

In addition to the provisions of Section
9RR9 vesting authority to levy taxes in the
hoard of supervisors, both the original Act
of 1954 and the amendment of 1962,
(Chapter 360, Laws of Mississippi 1962)
contain the following language:

[T]he board of supervisors or governing
authorities of the municipality, as the
casc may be, shall annually levy said tax
upon all of the taxable property of t’fc
school district ot the same time and in
the same manmner as other od wlor'm
taxes are levied. {Section
6518-07 Mississippi Code 1942 Annotat-
ed]. (Fmphasis added).

Sections 6328-90 and 6328-93 Mississippi
Code 1942 Annotated (Supp.1972) provide
that all statutes refating to the assessment,
levying and collection of ad valorem ‘lax.cs
for a municipal separate school district
shall be ‘sppl'u:able to special municipal sep-
arate schoo! districts except that the as-
sessment and levy shall he made by lh'e
board of supervisors, and that the provi-
sions of Section 6, Chapter 261, Laws of
1954 and any other applicable stafn'tes shall
be fully applicable to special municipal sep-
arate school districts.

[2) Section 6518-07 is clear and unam-
biguous, and the other statutes referred to
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meaning nor render it ambiguous.
clearly vests authority in the board 0
supervisors to levy the udditioml.ux. in,
the same manner and at the same time “as
other ad valorem taxes are levied,” thus
retaininyy the authority conferred on the
hoard of supervisors to levy taxes as pro-
vided by Section 9889 Mississippi Code
1942 Annotated (Supp.1972).

o
by appellant neither cast doubt on ?

[3]) It is a well recognized principle ?f
law in this State that ambiguity must exist
in the language used by the Legislature in
a statute hefore resort will be had to any
rules of statutory construction or interpre.
tation. \Vithout ambiguity, the controlling
law of this State requires that the Court
look no further than the clear language of

he statute and apply it. In State v.
.":ard. 246 Miss. 774, 151 So.2d 417 (1963)
this Court said:

Where the legislative language is plain
and unambiguous, and conveys a clear
and definite meaning, as we think sec-
tion 5904 does, there is no occasion for
resorting to rules of statutory interpreta-
tion, S0 Am.jur., Statutes, scc. 410.
[246 Miss. at 781, 151 So.2d at 420].

For the rcasons stated, the action of the
trial court is affirmed.

Affirmed.

RODGERS, P. ], and JONES, INZER
and BROOM, JJ., concur.
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CROSBETT v. 8T. LOVU1S FIRE AND MARINE INSURANOE 00. Al 869
Cie s 200 Ro.24 N

Geerge D. CROSSETT
v.

8T. LOUIS FIRE AND MARINE INSUR-
ANCE CO., a Cerporation.

8C %3,

Rur e Court of Alx!
Nor. 30, 1072,

Proceeding on insurer’s bill in equity
against insured homeowners’ university
student son and others secking declaratory
judgment as to its obligations under home-
owners’ policy with respect to suit by the
student’s classmate against the student to
recover for injurics sustained in dormitory
altercation. The Circuit Court, in Equity,
Jefferson County, Wiltiam C, Barber, J.,
entered decree exonerating insurer from
liability under the policy, and student ap-
pealed. The Supreme Court, Bloodworth,
J.+ held that ingureds’ son who, while at-
tending university 116 miles away from
family home, had room in family home,
came home on most weekends and kept
personal belongings at home except thosc
he needed at school, who had titition and
some other expenses provided for by his
father and who listed parents’ address on
his driver's license, registered for draft
near parents’ home and was at home during
all holiday periods was a “resident of
household” of his parents on day of the
accident within meaning of omnibus clause

of homeowners’ policy.
Reversed and remanded.
Coleman, ], concurred in resuit.

Somerville, J., concurred specially and
filed opinion.

1. lasurance 435.8(4)

Insured homeowncrs’ university stu-
dent son who, while attending university
116 miles away from family home, had
room in family home, came home on most
weekends and kept most personal belong-

ings at home, who hed tuition and some
other expenses provided for by his father
and who listed parents’ address on his
driver's license, registered for draft near
their home and was at home during holiday
periods was a “resident of household” of
his parents on day of accident resulting in
injuries to university classmate in dormi-
tory within meaning of omnibus clause of
homeowners' policy.
Hee publication Words and Phrases

for other judiclsl comstructions end
deflnitions.

2, Insurance eO148.7(3)

The term “residents,” with respect to
vefecences in policies to houscholds of
named insureds, is ambiguous and is capa-
ble of two rational constructions, and thus
construction should be adopted which is in
favor of the insured.

See publication Words and Phrases

for other judiclal constructions and
definitions. .

——s

Rives, Peterson, Pettus, Conway &
Burge, Birmingham, for appellant.

Huie, Fernambueq & Stewart, Birming-
ham, for appellee St. Louis Fire and Ma-
rine Ins. Co.

Cato & Hicks, Birmingham, for appellee
Cavell Co., Inc.

BLOODWORTH, Justice.

This is an appeal from a final decree in
a declaratory judgment action. The trial
court held that the hodily injury liability
coverage, provided for under the omnibus
{ of a h ners insurance policy,
did not apply to the son of the named in-
sureds, who was then a stndent at Auburn
University, Auburn, Alabama, living in
Cavell Dormitory.

Appellant is George D), (Don) Crossctt.
The homeowners policy was issued to his
parents, who lived in Birmingham, Ala-
hama. On the evening of November 4,

Cpents,
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1967, Don Crossett allegedly injured a
classmate, Jerry Patterson, who was a
close friend and former roommate, while
they were engaged in an alleged altercation
in Cavell Dormitory at Auburn, Alabama.
The injury altegedly resulted in the loss of
the classmate’s eye. Don Crosselt is the
defendant in a lawsuit fited by the injured
party, Jerry Patterson, which suit is pend-
ing in the Circuit Court of Jefferson Coun-
ty.

The insurer, St. Louis Fire and Marire,
filed this declaratory judgment action to
obtain a determination that it is not obligat-
ed to defend Crossett nor to afford him
protection under the policy in that suit.
Crossett’s father and mother (George \W.
and Elizabeth B, Crossett) are the named
insureds under the homeowners policy and
were made parties respondent along with
Jerry Patterson and Cavell Company, the
dormitory owner.

The trial court held that Don Crossett
was not an insured within the meaning of
the policy terms under the omnibus clause,
which reads as follows, viz:

“2. DEFINITIONS:

(a) Insured: The unqualified word
‘Insured’ includes (1) the
Named Insured and (2) if resi-
dents of his houschold, his
spouse, the relatives of either,
and any othcr person under the
age of twenty-onc in the care
of an Insured.” (Emphasis
ours.)

The trial court declined to make findings
on the questions as to whether the alleged
injury was “caused intentionally” or as to
whether the alleged acts of Don Crossett
were “business pursuits,” hoth heing policy
exclusions. The trial julge decreed that
hoth these guestions were issues to he de-
termined on the law sidc of the court, The
trial court further held that St. Louis Fire
and Marine Insurance Company had no
obligation to defend Don Crossctt nor any
obligation to the injured party arising out
of the incident.

[ Bt 9
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The isse presented to us on this appeal
is whether Don Crossett wwn & vesident of
the household of the named insureds, his
parents (George W. and Elizabeth B. Cros-
sett), on the date of the alleged incident.

Although Don Crosseit was attending
Auburn University, whereas his patcn'u
tived in Birmingham, Don had a room in
the family homc. (Auburn, Alahama, is
116 miles distant from Birmingham, Ala-
bama.) Don was an enly child and came
home on weekends, except when Auburm
was playing footbalt at Auburn, He kept
all of his personal belongings at his par-
ents' home, including his off-season
clothes; except those clothes he needed at
school, his radio, books, and personal ne-
cessities. At the time of the incident, Don
Crossett was 20 years old and a senior.
He became 21 on November 21, 1967, and
married the next day. St. Louis Fire in-
fers from the testimony that the reason
Don went “home” was to see his girl friend,
who lived in Birmingham and whom he
subsequently married.

Don's father paid his tuition, automebile
expenses, board, and provided him with
money for incidental expenses. He was re-
ceiving his room rent frec in Cavell Dormi-
tory in exchange for serving as a courfselor.
Don sometimes worked during Christmas
vacation in order to buy presents. He
worked one summer driving a truck for the
City of Birmingham and worked the Coke
concession during one football season at
Auburn’s home foothall games, carning
five to ten dollars per game.

Don listed his patents’ address on his
driver's license and registered for the draft
in Ensley, near his parents’ home.

He was at his family home during lll'
holiday periods. When at his parents
home, they put restrictions on him, such as
requiring him to be in at a reasonable hour.

When at school, he did as he pleased.
He went to school all four quarters, but
there were hreaks hetween quarters of sef-
eral weeks duration, when he was at his
father's home in Birmingham, Alabama.

g Yo
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Resolution of the primary issue in this
casc turns upon an interpretation of the
omnibus clause, which defines additional
insureds as being relatives “if residents of
his [the named insurcd’s] household.” Don
Crossett was, of course, a relative of the

o named insureds, his mother and father.

Counsel for Crossett contend that the
clause “residents of his household” is am-
" higuous and is due to be construed so as
to extend coverage to the person secking to
become an additional insured if he can
qualify in any ordinary sense, citing Statc
Farm Mutual Automobile Ins. Co. v. Han-
fa, 277 Ala, 32, 166 So.2d 872 (1964).

The insurer also cites State Farm Mutual
Automobile Ins. Co. v. Hanna, supra, con-
tending that it is factually almost identical
with the case st bar, dealt with a policy
provision with almost identical provisions,
and ought to be followed. The insurer
argues that to follow Hamna, supra, will
result in an affirmance of the trial court’s
decree, which held Don Crossett was not
a resident of his father's household in
Birmingham,

[1] We must state our disagrcement
with the insurer's arguments and our agree-
ment with Crossett’s contentions. For it
is our conclusion that the trial judge erred
in holding that Don Crossett was not an ad-
ditional insured within the meaning of, and
as defined in the policy of insurance.

Perhaps at this point we ought to restate
some general principles which we consider
to be controlling in this case.

In Alabama Farm Bureau Mut. Cas. Ins.
Co. v. Preston, 287 Ala. 493, 253 So2d 4
(1971), it was said, viz:

“Insurance contracts, like other con-
tracts, are not to be comsirued so tech-
nicafly as to defeat the intention of the
parties, but are to be given a rational and
practical construction, We are not at
liberty to make a new contract for the
parties by a torturcd construction, * *"

On the other hand, we stated in Hanna,
supra, viz:

“The rule is too well settled by our
decisions to require citation of authority
that where provisions of an insurance
policy are susceptible of plural construc-
tions, consistent with the object of the
obligation, that construction will be
adopted which is favorable to the in-
sured.”

Neither party has presented us with a de-
cision of any court interpreting a like pro-
vision in a homeowners policy in a similar
factual situation. Nor, has our research
disclosed such a case. We have found one
case interpreting an identical policy provi-
sion. [t is Stadelmann v. Glen Falls Insur-
ance Co. of Glen Falls (1967), 5 Mich.App.
536, 147 N.W.2d 460.

In Stadelmann, supra, it was held that a
sister of the insured, member of another
houschold and resident of a foreign coun-
try, was not a "resident of his household,”
within a homeowners policy definition of
“insured,” which included “residents of his
household” and would not be entitled to re-
cover for loss of personal property,  While
factually the case is inapposite, the policy
provision is identical. The court did go
on to hold that relatives, such as plaintiff,
are temporary guests when visiting (as in
this case), for definite periods of time and
do not fall within the terms of the policy
provisicns as to additional insureds.

We have found other cases from other
jurisdictions interpreting similar, or almost
identical, policy provisions. For the most
part, they have arisen in the construction
of automobile lability policies extending
coverage to additional insurcds or exclud-
ing coverage to those who are residents of
the insureds’ householl. Sce Barker v.
Towa Mutual Insurance Company, 241 N.C.
397, 85 S.E2d 305 (1955) (construing
clause “residing with insured” in loss away
from premises in fire policy); Bartholet
v. Berknese (1971), 291 Miwm. 123, 199
N.W2d 410 (construing clanse “members

N
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of the same household™ within meaning of
anto liabitity exclusion).

Two cases interpreting similar or like
clauses in automohile lability policies ap-
pear to us to be in point, They are:
American States Ins. Co., Western Pac.
Div. v. Walker, 26 Utah 24 161, 486 P.2d
1042 (1971), and Manuel v. American Em.
ployees Insurance Company (La.Ct. of
App. Third Circuit, 1969), 228 So.2d 321.

In Walker, supra, the daughter of in-
sured, who kept some furniture, books and
clothing in her father’'s home in Idaho,
who had Idaho driver's license and voted
there, but who had gone to Utah to col-
lege and was in training as x-ray tech-
nician, was held to be a “resident of the
same houschold” as her father, the insured,
and thus covered under his automobile lia-
bility insurance policy.

The Supreme Court of Utah, speaking
through Mr. Justice Ellett, had this to say
about the meaning of the clause in ques-
tion:

“A resident of a houschold is one who
is a member of a family who live under
the same roof. Residencc emphasizes
membership in a group rather than an
attachment to a building. It is a matter
of intention and choice rather than one
of geography.

“Ovdingrily when a child is away
from home attending school, he remains
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mailing address was the father's home, was
a “sesident of the same household,” as the
father within the uninsured motorist pro-
vision of the father's policy.

Concerning the meaning of the term
“resident of the same household” as applied
to the facts of the son's attendance at col-
tege, the court held:

“He had changed his temperary col-
lege residences several times before trial,
but he always returned home weckly and
during vacations to his room in his [a-
ther's house. He and those who testified
regarded his father’s house as his home.

“We find no error in the trial court’s
factual finding that the plaintiff was a
resident of his father's household—that
his residence (indeed, his principal resi-
dence) was with his father.

“Under the evidence, even if the tem- %

porary dwelling places in which he lived
during the college week were his resi-
dences, nevertheless, he was also a resi-
dent in his father’s home, where he main-
tained his possessions and to which he
returned weekly and which was, in fact,
his permanent home. While a person
may have only one domicile (his perma-
nent residence and principe! establish-
ment), he may as a matter of fact have
more than one residence (his actual
dwelling place, or where he actually
lives).

a member of the Family hotiséhold, xmt . . . . . .

~ the question of when he ceases to be
such is one which must be determined
from all of the facts and circumstances

= reveated by the evidence.”

: supra, the Court of Appeal
of na, Third Circuit, in an opinion
authored by Judge Tate now Associate
Justice, Supreme Court of Louisiana), held
that & sen of insured, who attended college
40 miles from his father's home, where he
rented an epartment, but who kept most of
his possessions and clothes in his father's
home, and who returned there every week-
end and on vacation, and whose permanent

“Here, however, the plaintiff had nev-
er moved from his permanent home with
his parents. His schooling residences
were intended to be temporary in nature,
and he had never scvered his ties with
his parents’ home as his permanent resi-
dence to which he returned whenever
free. He actually lived with his father,
within the meaning of the policy term
of being ‘a resident of the same house-
hold* "

Factually, Manuel, supra, is very close
to heing on “all-fours” with the case at bar.

g
M
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While this case involved interpretation
of an sutomobile liability uninsured mo-
torist provision and the case ot bar a home-
owrers policy, this is a distinction without
a di.ffetem:e. Both cases involve policy
provisions extending coverage to additional
insureds,

It has been so often repeated as to
igarcely require authority that policies of
l’urance should be construed liberally in
‘upect to persons insured and strictly with

espect to the insurer. This, for the rea-
%0 that policies of insurance are unipartite.
We denominate them “contracts” yet only
the insurer signs them. The insured gen-
erally sees the policy only after he has al-
t?v:dy paid the premium. The policy pro-
visions are inserted by those skilled in in-
surance law and acting in the interest of
the company. Thus, the principle above
enunciated has arisen. Barker v. Jowa
Mutual Insurance Compsny, supra: Union
Mutual Life Ins. Co. v. Wilkinson, 13 Wall.
222, 232, 80 US. 222, 232, 20 L.Ed. 617
(1871).

We must conclude that the two cases,
Walker, supra, and Manuel, supra, provide
uf:plc authority for our finding that the
trial court erred in holding Don Crossett
was not an insured within the definition
of that term under his father's homeowners
policy. Moreover, the holding of the Han-
n_a case, supra, also sustains our conclu.
sion,

) Under a somewhat similar fact situation,
n'nfolving a similarly worded automobile lia-
bility insurance policy clause, this Court in
Smte Ferm Mutwal Auxtomobile Ins, .Gog
Hevmm, supra, held, viz: ’

“The word ‘reciding’ is on owbigaum
olastic, or relstive term, and i
very temporary, as well as a permangat,
abode. Phillips v. South Carolina Tax
Comm., 195 S.C, 472, 12 S.E.24 13 It
means a dwelling place for the time
being, as distinguished from a mere tem-
porary locality of existence. Drew v.
Drew, 37 Me. 389, It indicates some in-

269 So.26—3514

tent of permanency of occupation as dis-
tinguished from boarding or lodging, but
does net reqwire the intent of

to the degrec required in domicile. 2
Kef:t's Comm. (i0th Ed.) 576. While
residence is a 'y component of
domicile, residence is not slways domi.
cile. Ows may have & logal demicile with
bbﬁ-ﬁly.lnd'u&.dmnymm
sonally away from his family. In such
event the word ‘reside’ may correctly
denote either the technical domicile, or
the actual personal residence. The eord
‘reside’ is often used to express a differ.
ent meaning according fo the subject
matter. In re Seidel, 204 Minn, 357, 283
N.W. 742 (Emphasis ours,)

L b3
_ The facts ijﬁmmc. s‘n. were that the
insured, 2 30 Julp ol tellege student liv..

"Bk

ing in & dormitory at Howard College - »,_"

Birmingham, Alabame, was iavoived ia an
automobile . ascident ‘witite =t the famity
home in Tallassse, Alabama, for. the week-
end. His father was injured in the acci.
dent. The insured’s automobite tiability
policy contained a provision which exclud-
d from coverage * ‘bodily injury to the in.
sured or any member of the family of the
insured residing in the same houschold
as the insured."” - The..insured -spent his
veeations and occasional-weekends in the
f2mily home,, kept some of his possessions
there.and,g;f;ic as his address to the draft
bousd. -Blis driver’s license listed it as fis
eI selling the policy, the insurer's
agent stated that he considered him to be
a member of his father's household.

This Court held that the trial court did
not err in its conclusion that Raana.was.

jidgnt. of his father's howsehold,

In Hawna, supra, a family exclusion
clause in an automobile liability policy was
involved, and it is obvious that the con-
struction of the word “residing” was adopt-
ed which permitted the father to sye his
sen in tort for the injuries he sustained.

-

o
I
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We repeat, this Court specifically held in
Hanna, supra:

“The word ‘residing’ is an ambig 3
clastic, or relative term, and includes o
very temporary, as well as a permanent,
abode.

[ * * * . L]

“The rule is too well settled by our de-
cisions to require citation of authority
that where provisions of am imsuramce
policy are susceptible of plural construc-
tions, comsistent with the object of the
obligation, that construction usll be
adopted which is favorable to the insur-
ed.” (Emphasis ours.)

Thus, the rule as to plural construction of
insurance contracts was followed in order
to give a favorable construction to the in-
sured. )

[2) While in the instant case a clause
in a homeowners insurance policy is in-
volved extending coverage to “residents”
of the household of the d insured, the
term “residents” is clearly an ambiguous
one and is capable of two rational con-
structions.

Thus, that construction should be adopt-
ed which is in favor of the insured. It is
clearly favorable to the named insured (and
his son) in this case to have the son de-
fended in the tort action filed by Jerry
Patterson against him. It is thus that we
hold Dea Crossett was a resident of the
howsehold of his parents, the named in-
sureds under the insurance policy, at the
timt 3t e incident.

The insurer, St. Louis Fire and Marine,
however, contends that Hanna, supra, held
the father (the injurcd party) and his son
(the insured) were not residing in the
same houschold at the time of the accident;
and therefore, such holding wouid author-
ize our affirming the trial court in the in-
stant case.

We think such a construction of Hanna,
supra, completely overlooks the obvious
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basis for the Henns holding, which-de

the conrt found the exclusionary cleull “N"
siding in the same houschold”-to B¢ ame
bignous and, under the rule, adopted dwt
construction which was favorable to the
insured. Here, we follow the same rule
and adopt that construction which is fa-
vorable to the insured, extending cover-
age, after finding an almost identical clause
to be ambiguous.

In conclusion, we hold that Don Crossett
is an insured under the St. Louis Fire and
Marine Insurance Company policy. :

We do not say, nor do we hold, that St;

Louis Fire is obligated to defend Don Croe-
sett, because it has not been determined by
the trial court whether the alleged injury
was “caused intentionally” or whether
Don Crossett was then engaged in “any
business pursuit * ¢ * except * ¢ ¢
activitics therein which are ordinarily in:
cident to non-business pursuit,” within the
meaning of these two special policy exeln-
sions. As to these two issues the trial court
made no ruling.

In brief, counsel for Crossett urge that
we dispose of these two issucs on this ap-
peal so that the litigation may be finally
terminated. At the time of submission, both
counsel suggested that we dispose of these
issues.

While we might like to dispose of these
matters, in the interest of judicial economy,
we cannot do so, because the trial court
did not rule on either issue. This Court re-
cently held in a like sitvation, viz:

“e e ¢ Gince the lower court’s decree
does not mention these matters, but de-
nied relief on specific grounds hereto-
fore mentioned, this Court construes that
the lower court did not rule upon the is-
sues presented by appellee in this regard.
This is & court of appeliate jurisdiction,
with few exceptions, and this court is
not disposed to pass on questions upon
appeal not considered or decided by the
teial court. City of Birmingham v.
Wheeler, 225 Ala. 678, 145 So. 140; Penn

Mut. Life Ins. Co. v. State, 223 Ala, 332,
135 So. 346." Hogan v. Alistate Insus-
ance Company, 287 Ala. 696, 255 So.2d 35
(1971).

See also: Rrockway ct al. v. United States
Finance Co., Inc., (1972) 289 Ala. 198, 266
So.2d 756.

This decree of the trial court is there-
fore reversed and the case remanded for
a consideration by the trial court of the
other two issues, and for a determination as
to what are the insurer’s obligations under
its policy of insurance to Don Crossett and
the injured party.

Reversed and remanded.

HEFLIN, C. J., and MERRILL, HAR-
WOOD, MADDOX and McCALL, JJ.,
concur,

COLEMAN, J., concurs in the result.
SOMERVILLE, J., concurs specially.

SOMERVILLE,
specially).

1 agree that the appellant, George D.
Crossett, was a resident of his parents’
household at the time of the altercation with
his classmate and hence [ concur in the re-
sult reached in the foregoing opinion of
Justice Bloodworth. However, | feel that
our holding here is inconsistent with our de-
cision in Hanna, supra, and that our present
decision should expressly overrule Hanna.
1 take no issue with the well entrenched
rule that where provisions of an insurance
policy are susceptible of plural construc-
tions, consistent with the object of the ob-
ligation, that construction should be adopt-
od which is favorable to the insured. Also,
I agree that the word “residents” in the ap-
pellee’s policy in the instant case has no
precise inflexible meaning applicable to all
situations and is correctly construed here.
But in Honna we held that a college student
living in a dormitory at Howard College

Justice  (concurring

MBROHANTS BANK v, COTTON
Clte as 260 80,24 8T8 c\\ -

op
as. g5 7

in Birmingham was mot “residing in the
household” of his father at Tallassee and
we thereby removed the smbiguity of
that phrase and gave it a definite meaning
as applied to the facts in that case. Now,
in a similar factual situation, we hold that
a college student (Crossett) while living
in a dormitory at Auburn University wos
a "“resident of the household” of his father
in Birmingham.

My point is that the same phrase (or a "
phrase acknowledged to be substantially the
same) when applied to a similar or a sub-
stantially similar situation, should not be i
held to mean one thing on one occasion “M
and the opposite thing on another. Having,
hy construction in Hanma, removed any am-
biguity as to the meaning of the phrase
“residing in the houschold” when applied to
a college student temporarily living away
from his parents, consistency should require
that we either continue that construction
or, as | urge, overrule Hanna.

MERCHANTS BANK, a State Bank-
Ing Corperatien

v. -
Jokn Frarkiln COTTON et al.
8C 14,

Rupreme Court of Alab
Nor. 30, 1972,

State banking corporation brought ac-
tion to recover balance due on note alleg-
edly endorsed by defendants. The Circuit
Court, Clarke County, William G. Lindsey,
J.. entered judgment for defendants, and
plaintiff appealted. The Supreme Court,
Somerville, J., held that evidence in such
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Vera 8. GOODSELL and Sandra Fae
Goodsell, Appelless,

v.

STATE AUTOMOBILE AND CASUALTY
UNDERWRITERS, Appeitant.

No. 52398,

Supreme Court of Towa.
Oct. 17, 1067,

Action by father and daughter to re-
cover under collision and medical payments
provisions of insurance policy. The Bremer
District Court, B. C. Sullivan, J., found for
plaintiffs and insurer appealed. The Su-
preme Court, Le Grand, J., held that where
title to automohile was put in father's name
when purchased.in 1963 but was transferred
to daughter in 1964 and thereafter daughter
went to another city for training as airline
stewardess and was involved in collision,
daughter was “resident™ of father’s house-
hold as such term was used in policy which
designated father as insured and listed the
automobile .as an “owned automobile”.

Affirmed.

Mason, J., and Garficld, C. J., dis-
sented.

. Appeal and Errer 8719(1)

In reviewing law action, reviewing
court is limited to considering crrors as-
signed on appeal. 58 1.C.A. Rules of Civil
Procedure, rute 334,

2. Insurance &=2487.7

Term “resident” has many mcanil:lgs
and has been defined in many ways for dif-
ferent purposes,

See publication Words and Phrases
for other judicial conatructions and
definitions.

3. Insorance ¢>146.5(3)

In considering meaning of term in pol-
icy court should ascertain what insured as
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reasonable person understood
mean not what insurer actually inty

4. insurance €419

Where title to automobile was
father’s name when purchased in 19
was transferred to daughter in
insurance policy listed father as namé
sured and listed the automobile ag
automobile, court was justified in on
ing that father, as reasonable persopgidi
not understand his policy would extengall
protection to automobile which was coven
by its terms while that automobile was ile
driven by daughter in another city
daughter was living while training as
stewardess,

L

S. Inssrance &148.2(1)

In insurance cases all doubts or |
guity are to be construed strictly
surer and liberally in favor of insu

6. Inzurance 8487.7

Where title to automobile was pi
father's name when purchased in 1963
was transferred to daughter in 1964 §
thereafter daughter went to another city:
training as airline stewardess and was
volved in collision daughter was “resid
of father's household as such term was *
in policy which designated father as- }1'_
sured and listed the automobile as an “oWi2
ed automobile”, as respects medical i
ments coverage. v

7. Appeal and Error $=170(1) ;

Issue of driver's failure to comply will
Financial Responsibility Act which wid
presented to trial court could not be
on appeal. I.C.A. § J21A.1 et seq.

8. Appes! arnd Error $(010(1)

Where there was substantial Py
to support findings of fact made by Ry
court in law action, reviewing court Wil
bound by such findings. 58 1.C.A. Rules|
Civil Procedure, rule 344(f), par. 1. ;

GOODSELL v. STATE AUTOMOBILE AND OABUALYY UNDER.

510

Iows

Clte an 163 N.W .24 488

Gene V. Kellenberger and Keyes, Craw-
ford & Bradley, Cedar Rapids, for appel-
lant.

Engelbrecht & Ackerman, Waverly, for
appellees.

Le GRAND, Justice.

On September 21, 1964, Sandra Goodsell,
one of the plaintiffs, was involved in an
automobile accident in D'ﬂroil, Michigan.
The accident resulted in damage to Miss
Goodsell's Volkswagen automobile in the
amount of $900.12 and caused injury to her
for which she incurred medical and hospital
expense of $62.00.

Some time prior to this accident the
plaintiff, Vern S. Goodsell, father of San-
dra Goodsell, had purchased a family auto-
mobile insurance policy from defendant.
This policy was in full force and effect on
the date of the accident, and it listed the
Volkswagen as one of the cars covered by
its terms, even though the policy was is-
sued to Vern S. Goodsell and the Volks-
wagen was owned by Sandra Goodsell.
The defendant admits in his argument that
the Volkswagen is an “owned car” as de-
fined in the policy.

law which resulted in the determination that
she was such a resident and that she was
therefore entitled to recover under the
terms of the policy. If the trial court prop-
erly held that Sandra Goodsell was a resi-
dent of her father's houschold, then the
judgment must be affirmed; if she was not
such a resident at that time, then it must
be reversed.

[1] This is a law action and we are
limited to considering the errors assigned
on appeal. Rule 334, Rules of Civil Pro-
cedure, 58 1.C.A.; Farm Service v. Tobin,
254 lowa 1328, 1332, 121 N.W.2d 128, 130
and citations; Phoenix v. Stevens, 256
Towa 432, 435, 127 N.\V.2d 640, 642. We
might say, however, that certain definitions
in the policy, particularly those in Parts
IT and 111 which deal with coverage for
collision loss and for medical payment ben-
efits, are ambiguous and might justify ex-
tension of coverage to Sandra Goodsell re-
gardless of her status in the Vern S. Good-
sell household. Under Part Il defendant
agrees to pay for medical, hospital and
other expenses incurred for injuries sus-
tained hy any person “while occupying the
owned automobile, while being used by the
named assured, by any resident of the same
household or by any other person with the

Plaintiffs made claim for the of
the repairs to the car and for reimburse-
ment of the medical and hospital expense
above referred to. Defendants denied cov-
erage and refused payment of plaintiffs’
claim. This suit was then started to compel
payment by defendant.

After trial to the court, judgment was
entered for plaintiffs in the amount of
$962.12, from which defendant appeals.
Defendant assigns four errors for our con-
sideration. Since all raise but a single is-
sue, we will discuss and dispose of them
as one. Defendant strenuously urges that
Sandra Goodsell's operation of the Volks-
Wagen was not covered by the policy unless
she was, at the time of the accident, a resi-
dent of Vern S. Goodsell's houschold. De-
fendant alleges that the trial court erred in
its findings of fact and its conclusions of

permission of the named insured.” Under
Part 111 dealing with collision coverage
the policy states that “insured means (a)
with respect to the owned automobile (1)
the named insured and (2) any person * *
using or having custody of said automobile
with the per of the d insured.”
Since the claims at issue arise under Parts
IT1 and 111 of the policy and since the rec-
ord shows that Sandra Goodsell was oper-
ating the car with the consent of her fa-
ther, it is difficult to see why these specific
policy provisions do not extend protection
to Sandra Goodsell. However, since the
case was neither tried nor decided on this
theory, we disregard it in our determina-
tion of the mattcr.

The facts giving rise to this litigation
arc: Sandra Goodsell, a single girl, ap-

i
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proximately 20 years of zge, resided with
her mother and father in Denver, Towa.
In March of 1963 she purchased a Volks-
wagen automobhile, although title was put in
her father's name hecause he had supplied
the purchase price and desired to retain
title until his daughter had repaid the
amount advanced. Title was transferred to
the namc of Sandra Goodscll in May of
1964. In July of 1964 Sandra Goodsell be-
gan a training course with Northwest Air-
lines in Minneapolis, Minnesota. After at-
tending schoo! there for some time, she was
sent to Detroit, Michigan for additional
training. The Volkswagen was left with
Mr. Goodseill in Denver, lowa, until about
the middle of August, when Sandra Good-
sell drove it to Detroit, where she kept it
until the accident one month later,

The policy of insurance designated Vern
S. Goodsell as the only named assured. The
Volkswagen, however, was described there-
in as an “owned automobile”. It r ined
so described even after title was transfer-
red from Vern S. Goodsell to Sandra Good-
scll. Defendant concedes that the Volks-
wagen is an owned automobile within the
terms of the policy.

Defendant’s appeal is hased solely upon
the proposition that there can be no recov-
ery unless Sandra Gondsell was a resident
in the houschold of Vern S. Goodsell on
September 21, 1964, It is, of course, ad-
mitted that Sandra Goodseil was attending
a job training course in Detroit, Michigan
when the accident occurred. Did this pre-
vent her from being a resident of her fa-
ther's houschold within the policy provi-
sions?

Evidence was introduced to show that
when she went to Detroit, her future plans
were uncertain. A fair interpretation of
the evidence sustains the conclusion nei-
ther she nor the company knew if she
would be employcd when her training was
completed.  She did not krow if she would
desire such employment. She testified that
“she had not made up her mind.”  She did
not kanow if the company would accept her
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as an employee. If she were employed, she
did not know where she would be assigned
for duty. The most that can be said when
Sandra Goodsell went to Detroit is that she
was hopeful of securing employment with
the company upon completion of her train-
ing and was willing to locate where the
company assigned her, but the events which
would decide this had not yet occurred
when she was involved in the accident.

Defendant claims Sandra Goodsell ccased
to be a resident in her father's household
for the purposes of coverage under the
policy when she went to Detroit. There-
after, according to defendant, she operated
her automobile without insurance protection
under the policy issued to her father.

[2) We are unable to agree with de-
fendant and find there was ample evidence
in the record to justify the conclusion
reached by the trial court. The narrow and
dogmatic definition of residence for which
appellant contends ignores the long history
of litigation over the meaning of this word.
“Resident” has many meanings and has
been defined in many ways. The term may
mean different things for different pur-
poses. It has been interpreted, under var-
ious statutes and in various factual situa-
tions, in cases involving taxation; venue;
poor relief; voting rights; attachment
proceedings; school attendance; military
service: unemployment compensation bene-
fits; jurisdiction for divorce purposes;
and presumption of death resulting from
unexplained absence. This list is illustra-
tive, but by no means exhaustive, of the
confusion and uncertainty over the term.
No purpose would be served here in de-
tailing the facts surrounding these various
decisions. For a further discussion see 4
lowa Law Bulletin 3; 37 Words and
Phrases, Permanent Edition, pp. 317-451;
In re Seidel, 204 Minn. 357, 283 N.W. 742,
743; State v. Savre, 129 lowa 122, 124, 105
N.W. 387, 3 L.R.A, NS, 455; Harris v.
Harris, 205 JTowa 108, 112, 215 N.W. 661,
663.

GOODBELL v. STATE AUTOMOBILE AND CABUALTY UNDER.
Cite as 183 N.W.24 488

In view of the many meanings which the
word “resident” may have and in view of
the various interpretations which have been
placed upon the term both by this court
and by courts of other jurisdictions, it
would be unreasonable to expect plaintiffs
to understand precisely which meaning was
intended by defendant. Certainly it is sus-
ceptible of the meaning for which the plain-
tiffs now contend, although that may not be
what defendant had in mind.

{3,4) In these circumstances the estab-
lished rules for the interpretation of in-
surance contracts become important, One
of these rules is that the court should as-
certain what the insured, as a reasonable
person, understood the policy to mean, not
what the insurer actually intended. Um-
barger v. State Farm Mutual Automobile

. Insurance Company, 218 Iowa 203, 206, 254

N.W. 87, 88. We have said on several oc-
casions a contract of insurance should not
be construed through the magnifying eye of
the technical lawyer but rather from the
standpoint of what an ordinary man would
believe it to mean. Murphy v. New York
Life Insurance Company, 219 lowa 609, 613,
258 N.\V. 749, 751; Aecroline Flight Service,
Inc. v. Insurance Company of North
America, 257 lowa 409, 417, 133 NW.2d
80, 85. As applied to this case the trial
court was justified in concluding that Vern
S. Goodsell, as a reasonable person, did not
understand his policy would extend no
protection to an automobile which was
covered by its terms while that automaobile
was heing driven by his daughter in Detroit,
Michigan.

[5.6] Another rule of construction in
insurance cases requires doubt or ambiguity
to he construed strictly against the insurer
and liberally in favor of the insured. This
rule is peculiarly applicable here. Struble
v. Square Deal Insurance Company, 237
Towa 1155, 1159, 24 N.W.2d 441, 442, and
citations; West v. Hartford Fire Insurance
Company, 248 fowa 993, 998, 83 N.w.2d
465, 468; Rogers v. Maryland Casualty
Company, 252 lowa, 1096, 1099, 109 N.W.2d

Iowa 461

435, 437, and citations. Under these au-
thorities we cannot limit the meaning of the
word resident as used in this policy as
strictly as defendant would like. We hold
that there is substantial evidence in the
record justifying the trial court’s conclu-
sion that Sandra Goodsell was a resident
of her father's houschold within the terms
of the policy at the time in question.

We have not overlocked the testimony
of Sandra Goodsell upon which defendant
so strongly relies. It is set out in full as
follows:

“Q. Would it be fair to say, Sandra, that
when you moved to Detroit or went to
Detroit it was with the intention of staying
there permanently subject to changing your
mind if the airline job didn’t turn out? In
other words, maybe 1 can rephrase it a
tittle, did you go to Detroit with the inten-
tion of going there and staying there with
the intention if things didn’t work out you
would come back? A. 1 went there with
the intention of working out my three
months’ probationary period to see if 1 did
tike it. They stipulate when they hire you
that this is not a definite job. You are
not hired for ever and ever. That they
have the right to get rid of you in three
months or sooner if you don't work out.

“Q. And I suppose by the same token
they could assign you at a Northwest
Terminal other than Detroit? A. Yes.

“Q. This may be a fine distinction, but
you went to Detroit with the idea of stay-
ing there and living there permanently un-
less you decided it wasn't going to work
out or something else happened that chang-
ed your mind, that's true, isn't it? A. Yes.

“Q. You understand what | mean by
that? A. Yes.

“Q. If you don't understand, say so?
A. T Do

Defendant contends this testimony con-
clusively bars recovery hy plaintiffs, De-
fendant contends further it conclusively
shows that Sandra Goodsell changed her
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residence when she went to Detroit and
had no intention of returning to her
father’s home in Denver, lowa. The trial
court placed far less importance on this tes-
timony than docs defendant. When related
to Sandra Goodsell's testimony as a whole,
this evidence is consistent with the finding
that she went to Detroit willing to take a
job if one were offered, ready to change
her residence if that were necessary, but
with no idea as to what the ultimate out-
come of her training would be.

[?7) In its reply brief and argument de-
fendant raises the question of Sandra Good-
sell’s failure to comply with the Financial
Responsibility Act of the State of lowa.
We do not see how this failure could in
any event be material to a determination
of this case. However, we find that this
issue was not bhefore the trial court, and
was not raised on this appeal until the fil-
ing of the reply brief and argument. Un-
der these circ es it t be con-
sidered here. Verschoor v. Miller, 259
Towa 170, 143 N.W.2d 385, 389, and cita-

tions.

[8] We find that there is substantial
evidence to support the findings of fact
made by the trial court. Since this is a law
action, these findings are therefore hinding
upon us. Rule 34(f) (1), Rules of Civil
Procedure, 58 1.C.A.

We find no error and the juldgment is,
therefore, affirmed.

Affirmed.

All Justices cancur except MASON, J.,
and GARFIELD, C. )., who dissent.

MASON, Justice.

I dissent. Defendant's appeal presents
the issue whether Sandra Fae Goodscll was
an insured under an automohile insurance
policy issued by defendant to her father.

The policy defines insured as including
the named insured and any resident of the
same houschold. The majority holds there
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is substantial evidence in the record justify-
ing the trial conrt’s conclusion that San-
dra was a resident of her father’s household
within the terms of the policy at the time in
question. 1 disagree.

The question of who are members of the
same houschold in cases involving insur-
ance coverage has been hefore the Wiscon-
sin court on at least four occasions that 1
find.

In Raymond v. Century Indemnity Co.,
264 Wis. 429, 59 N.W.2d 459, 460, the provi-
sion for interpretation was “with the per-
mission of an adult member of such as-
sured's houschold.” The issue was whether
the person operating an automobile insured
by defendant company at time of accident
was driving it “with the permission of an
adult member of such assured's household.”
The policy had been issued to a Mrs. Has-
seler whose 22-year-old son was in the
armed forces stationed at Canp McCoy. It
was he who had granted permission to drive
the insurcd vehicle to the person operating
it at the time of the accident. The son had
lived with his mother at Green Bay prior to
entering the army. The court hekl the son's
ahsence in the army did not destroy his sta-
tus as an adult member of his mother’s
houschold.

The trial court was reversed for exclud-
ing facts bearing upon the son's right under
the policy of thc named insured to per-
mit the driver to use the car and having that
right relate back to his mother.

In Lontkowski v. Jgnarski, 6 Wis.2d 561,
95 N.W.2d 230, 232, the policy before the
court excluded coverage with respect to any
car “furnished for regular use to the named
insured or a member of his houschold.”

The court said:

* ‘Houschold’ is defined by Webster as
‘those who dwcll under the same roof and
constitute a family.’ That definition cor-
responds with the common and approved
usage of the term and is supported by ju-
dicial authority. ‘Persons who dwell to-
gether as a family constitute a houschold.’

GOODBELL v. STATE AUTOMOBILE AND OABUALTY UNDER. Iowa 4863 c:;-
Cite as 153 N. W 24 458

Arthur v. Morgan, 1884, 112 U.S. 495, 499,
§ S.Ct. 241, 243, 28 1..Ed. 825."

The trial court’s finding that the driver
of the insured vehicle was a member of the
owner’s houschold was affirmed.

The third case, National Farmers Union
Property & Cas. Co. v. Maca, 26 Wis.2d
399, 132 N.W.2d 517, 521-522, involved a
tiabitity policy covering farm accidents sub-
ject to the exclusion that coverage was not
extended to bodily injury to the named in-
sured and his spouse and “the relatives of
cither * * * ifsuch * * * relative
is a resident of the household of the insured
¢ & ¢" The policyholder's 32-year-old
son was injured while operating a corn
picker on his father's farm approximately
five months after he came to live with his
parents. He had accepted a job which he
could have retained on a per t basis,
but claimed he was only living with his par-
ents until he could find a better job.

Plaintiff insurance company claimed the
son was a rcsident of the father's house-
hold, and, being his son, would therefore
have the protection of being an insured un-
der the policy but that any liability to him
for bodily injury was excluded. The son
contended he was not “resident,” because he
did not intend to remain permanently, argu-
ing that the word “resident” must he con-
strued with the f “domicile,”
and cannot apply to one who does not have
the present intention to remain. The
court said: “We have so construed the
word ‘resident’ where used in certain stat-
utes. The word however, ‘is an elastic term
which may refer to a temporary sojourner
as well as to one possessing a legal domi-
cile.” ™

tion o

In affirming the trial court’s granting of
a summary judgment on the basis that the
son was a member of the father’s household
as a matter of law within the wording of
the policy, the court said:

“We think that one is not a resident of
the household or member of the family if,
even though he has no other place of abode,

he comes under the family roof for a def-
inite short period or for an indefinite period
under such circumstances that an early ter-
mination is highly probable. 1f, however,
the circumstances of his stay are otherwise
consistent with a family or household rela-
tionship, and his stay is likely to be of
substantial duration, the fact that he at-
tempts to find employment, gaining which
he would live elsewhere, would not, in our
opinion, prevent his being a resident of the
household or a member of the family.”

The remaining case referred to, Doern v.
Crawford, 30 Wis.2d 206, 140 N.wW.2d 193,
196, involved a policy issued to a Mr. Paul-
son which extended coverage to nen-owned
automobiles when operated by the named
insured or a relative residing in the same
household.. Paulson's wife was also a
“named insured” under the policy defini-
tions, For some time before the accident
Paulson, his wife and her son by a prior
marriage resided together in the same
home. Six days before the accident Paul-
son instituted divorce proceedings and re-
moved from the home. At the time of the
accident the stepson was driving a “loaner”
automobile.

The insurance company denied coverage
and moved for summary judgment dismiss-
ing the complaint as to it. [ts appeal from
the court’s order denying the motion pre-
sents the question whether Paulson, the pol-
icyholder, on the date of the accident was
residing in the same household with his
wife and stepson.

In affirming the action of the trial court
in denying the insurance company's motion
for summary judgment the court said, aft-
er referring to the above cases:

“The holdings of these three cases demon-
strate that the controlling test of whether
persons are members of a household at a
particular time is not solely whether they
are then residing together under one roof.
Living together under one roof is a factor
to he considered and must have occurred at
some time. When wol occurring af the
time in question, the absence from the fam-

3
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dy roof must be of o temporary nalure with
intent on the part of the absent person to
return thereto. There is a close analogy
between the concepts of h hold and
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training basis and would be transferred
somewhere in North America that North-
west Airlines decided upon in the event her
training was successful ® ¢ ¢ vitiates

domicile because intent of the person in-
volved plays such a significant part. The
one material difference between the two is
that a domicile once acquired is not lost
when a person leaves it, even though in-
tending never to return, until he establishes
a domicile elsewhere. We determine that
this is not true with respect to a househeld,
and, therefore, physical absence coupled
with intent not to return is sufficient to
sever the absent person’s membership in
the houschold. Every person has a domicile
but not every pereon is a member of a
household.

“Whether the abgence from the house-
hold is of long or short duration is imma-
terial except as it may give rise to an infer-
ence of intent to remain away permanently
or only temporarily * * *” (Emphasis
supplied).

This controlling test is repeated with ap-
proval in Gicse v, Karstedt, 30 Wis.2d 630,
141 N.W.24 886, 889.

From the foregoing pronouncements, it
logically follows that the question is not
whether Sandra intended to establish a
domicile in Detroit, rather whether it was
her intent to return to Denver after she
left for training in Detroit.

I think this is where the trial court erred
in its conclusions of law.

The trial court determined Sandra was a
resident of her father's household based up-
on his fact finding that “Sandra Fae Good-
sell did not have at the specific time that

she went to Detroit, Michigan an intention

to reside there permanently and with no
preseat intention of moting back to Den-
ver, lowa or 1o any other place * * *"
(Emphasis supplicd).

The trial court scemed to he under the
impression that his finding that “she was
there only on a probationary basis and on a

any idea that Sandra intended to reside
permanently in Detroit. It docs negate the
idea that Detroit may have been her domi-
cile at the time of the accident, however, it
does not negate, rather tends to substantiate
plaintif{'s failure to mect the crucial stand-
ard, i. ., she would not be coming back to
Denver.

I fail to find substantial evidence that
would support a finding that Sandra intend-
ed to return to Dienver. In fact, I believe
the record establishes that she was going
to take up a permanent residence elsewhere
but did not know where. 1t depended upon
whether the company was satisfied with her
work and where, if any place, it wished to
send her.

1 would reverse.

GARFIELD, C. ]., joins in this dissent.

STATE of fowa, Appettles,
v.
Worley Morten HARDESTY, Appeliant.
No. 52355.

Supreme Court of lowa,
Qct. 17, 1967,
Reliearing Dented Dee, 13, 1967

Defendant was convicted in the Mon-
roc District Court, Charles N. Pettit, J., of
larceny of vacuum cleaner and clipper, and
he appealed. The Supreme Court, Larson,
J., held that although clipper was not listed
in scarch warrant pursuant to which of-
ficers were secarching detendant’s house
when they seized clipper, its admission into
evidence was proper inasmuch as clipper

was listed in complaint and complainant
saw and claimed it when it was discovered,
and that vacuum cleaner from which hag
had been removed after it was taken from
defendant’s premises under a search war-
rant was in substantially the same condition
as when taken and therefore was properly
admitted into evidence.

Affirmed.

1. Ceurts 100(1)

Rutes laid down in Miranda were in-
applicable where defendant’s trial preceded
Miranda decision.

2. Crimizal Law €2103(1)

Objections not made in the trial court
will not ordinarily be considered for the
first time on appeal.

3. Crimizal Law €21030(2)

Constitutional questions cannot be con-
sidered by the Supreme Court unless spe-
cifically raised in the trial court.

4. Criminal Law $21038(7)

Defendant who did ot object to ques-
tion whether he had ever been convicted
of a felony but answered in the affirmative
could not raise objection to interrogation
for the first time on appeal. LC.A. §
622.17.

5. Searches and Selzures $3.8(2)

Officers looking for certain goods
described in a search warrant under which
they are operating are not necessarily limit-
ed to a scizure of goods therein described
but may scize stolen goods or contraband
found on the premises.

6. Searches and Selzures &>7(10)

If entry of the premises is authorized
and the search is valid, the Fourth Amend-
ment does not inhibit the seizure of property
the possession of which is a crime.
U.S.C.A.Const. Amend. 4.

133 N.W 24—30

STATE v. BARDESTY
Cite an 53 N.WV.24 484

Iowa 465

7. Crimiral Law €304.4(8)

Although clipper was not listed in
search warrant pursuant to which officers
were scarching defendant’s house when
they seized it, its admission into evidence
at defendant’s trial for larceny was proper
inasmuch as clipper was listed in complaint
and complainant saw and claimed it when
it was discovered. U.S.C.A.Const. Amend.
4.

8. Criminzl Law €2404(4)

To be sdmitted in evidence, property
legally seized by police officers must be
shown to be in substantially the same
condition as when taken, and in the first
instance this guestion is to be resolved by

the trial court.

9. Criminal Law $5404(4)

Although bag had been removed from
vacuum cleaner after it was taken from
defendant’s premises under a search war-
rant, it was in substantially the same con-
dition' as when taken and was therefore
properly admitted into evidence at defend-
ant’s trial for larceny. LC.A. § 709.1.

10. Criminal Law &452(1)
Larceny €248

The general market value of stolen
property is to govern in determining the
value in cases of larceny, yet, when the
property has no general market value, other
testimony by persons who are familiar
with the property and its condition and are
qualified to express an opinion can be re-
ceived to aid the jury in establishing its
true vatue. 1.C.A. § 709.1.

11. Crimins! Law €2432(1)

Where clipper allegedly stolen by de-
fendant was obsolete and market value for
it was not readily establishable, testimony
of one who had been an auctioneer in
locality for over 25 years, had himself pur-
chased clipper for $5, and cold it to com-
plaining witness for same figure but who
placed its fair market value at from $5 to
$12 was properly received in evidence at

9
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TRAVELERS INDEMNITY COMPANY,
Appellant,

v,
J. L. MATTOX, Appellee.
No. 7271.

Conrt of Civll Appeals of Texns,
Texarkann,
Mareh 14, 151,

Rehearing Denicd Aprit 311, 1961,

Suit against an insurcr on a policy is.
sucd to a father of a hoy against whom
judgment had been rendered in an antomo-
hile accident case. The District Court, Har-
rison County, Sam B. 11all, J., rendered a
julgment for the plaintiff, and the insurer
appealed.  The Court af Civil Appeals,
Davis, 1., held that the evidence sumained
the finding that the boy was a resident of
his father's houschold within the policy
covering members of the insured’s house-
hold, although the boy had at the time of
the accident been workmg fur his brother
in annther town,

Affirmed,

(. Domiclte C=2
“Residence™ is a lesser inchided element
within term “domicile™.

See publication Words nul  I'heacen,
for other judicinl constenetions aud defi-
nitions of “Revidence™,

2. Domlelle &5

Domicile of minor ¢lubl s that of
father,

3. Domlcite C24(1)

A minor canmot change his domicile.

4. Insurance C>665(4)

Fridence  sustained  finding  that  al-
thenggely 17-year-oll oy had Jeft his Eather's
home to work an another town he was o

resident of same Jouseholld as his father
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within father's automobile labifity <
insuring residents of father's houg

5. Insarance C>665(1)

Evidence sustained finding they §
was actual trial of case brought agatiill
of party insured under policy covering’
bers of his houschold and providing W
action should lie against insurer @ N
insured’s obligations were determiSitil
judggment against insured after acttiq'§{i
6. Insurance €514%% : -

Refusal of insurer to defend
son in automobilc accident case wa
of policy insuring members of. ig
houschold.

7. lafants &10

Boy who was past 18 ycars of ag
he married was an adult person for) 8
poses of defending action against hingH
A.T.S. Probate Code, § 3(t). o

David M. Kendall, Jr., Thompson, Rnighgl
Wright, & Simmons, Dallas, Charles. ':
Allen, Marshall, for appeliant. - 1

peliee,

DAVIS, Justice.

In Fehruary of 1958, Charles Mo ;
Hayner, a boy 17 years old, resident “of %

snme trouble and quit school. On Mard'
S, 1958, he went (o Terrell, Texas, to wott,
for a brother who was in the filling stathim
business. He carried only his work clothes, 308
having at G. 1. Hayner's, his father,
good bluejeans, all of his dress clothes,
dress shoces, rifle and shotgun, and abse
everything else of his personal belongilg
Prior to his leaving, G. H. lHayner tall
to him about finishing high school, ﬂ\c'_‘
wias of the opinion that he would return
finish higgh school the next year,
a change of teachers wias made at the sehe )

TRAVELERS INDEMNITY COMPANY v. MATTOX Ter.
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On April 14, 1938, G. 1. Mayner pur-
chasvd an antomebile liahility ins?lr:mu- pol-
jey irom The Travelers Tlenmity Cum;'l.'l-
n;. with a limit of $3,000 coverage for irn!un-
rpics sustained by one person, The policy
coverad a 1938 Plymouth autemobile, and
insured G. H. Hayner and any relative liv-
ing with G. IL Hayner. The |ml'u:y was
brought more than a month after (_lmtlfs
Morton Hayner had 1eft the residence of his
father 10 work in TerrcH, but it carricd ad-
ditional coverage so as to include Charles
Morton Hayner.

On Junc 16, 1958, Charles Marton Tlay-
ner, while staying with his parents and
driving an uninsured 1958 Chevrolet amo-
mobile, was hvolved in an accident in
which the minor daughter of J. L. Mattox
was killed. There was no question of liahil
ity as to the coverage of the pulicy so far
as the Chevrolet automohile is concerned.

Suit was fled against Charles Morton
Jayner and T. ). Taylor. The Travelers
Judenmity Company was given notice of the
accident in plenty of time to have defended
the suit.  The Travelers Indomnity Com-
pany decided that young Hayper was not a
resident of his father's houschold and re-
fused 1o defend the same.  Charles Morton
Hayner filed an answer under his own
e, bt beciise of Ins minority an attor-
ney was appuinted as guardian ad litem
for him,

On August 14, 1938, he plead guilty to a
charge of negligent  homicide hefore a
Coumy Tudge of Harrison County, In
Anmgnst, 1938, he registerad with the Draft
1twntat Marshall, Iarrison Connty, Texas,
and gave his adibress as Route 1, Karpack,
Texas. On lamary 3, 1989, he secured a
mareiage  license in Kaufman  Comty,
Tesas, and was married on Janvary 4, 1939,
At the time of his marriage he was past
oghteen years of age.

On Felruary 11, 1939, the casc of J. L.
Mattox and wife against Charles Morton
Hayaer and T, ). Taslor came on for trial,
At that time Charles Mortom Hayner an-
hrenend to the court that he was marricd,

hie had become of age as a matter of law,
and that an attorney of Terrcll, Texas,
waould represent him in the case. After the
case was tricd and had been submitied to
the jury, J. L. Mattox and wife announced
tor the court that they had settled the differ-
cnces between them, with the covenant to
no further prosccute their suit against him.
Whercupon Charles Mortan Tlayner filed a
written agreement that the case could be
witldrawn from the jury, and that the trial
court should enter judgment thereon. A
judgment was rendered against Charles
Marton Hayner in the sum of $22,500, with
6% intercst thercon from date until paid.
No appeal was taken from the julgment,

On July 3, 1959 J. L. Mattox, plaintiff,
sucd The Travelers, Indemnity Company,
defendant, on the policy issued to G. H.
Hayner, The defendant Indemnity Com-
pany specifically denied any liability for the
reason that Charles Morton Tayner, a rela-
tive of G. I, Nayner, was not a resident of
the same houschold as G. H. Hayner, and
further because 'the policy provided:

*“No action shall lie against the com-
pany unless, as a condition precedent
thercto, the insurcd shall have fully
complicd with all the terms of this
policy, nor until the amount of the in-
sured’s ohligation to pay shall have heen
finally determined cither by judgment
against the insured after actual trial, or
hy written agreement of the insurcd,
the claimamt and the company.”

Charles Morton Ilayner filed a plea of
intervention in the case and adopted the
peadings of J. L. Mattox, in which he al-
legred that the judgment taken against him
was directly and proximately causcd by the
faiture and refusal of the Indenmity Com-
pany to defend the suit against him.

The case was tried before a jury, and in
response to the special issues sulmitted, the
jury found on Junc 16, 1958, Charles Morton
Fayner was a resident of the same housc.
hald with G. 11, Hayner; and, that there
wits an actual trinl of the case brought by
J. L. Mauox and wife against Charles Mor-
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tan Hayner, Judgment was entered against
The Travclers Indemnity Company for
$5.000, and it has perfccted its appeal.

[1-4] Appellant brings  {orward  four
points of crror in which it cemplains of the
action of the trial court in submitting Is-
sucs | and 2 because there is no cvidence,
and that the answers of the jury to such
issucs are against the great weight and pre-
ponderance of the evidence. The evidence
supports the statements hereinabove sct out.
There is definitely sufficient evidence to
support the jury findings. The appellant
argucs in its brief that Charles Morton
Hayner was residing in Terrell, Texas, at
the time of the collision. It relics upon the
case of The Travelers Indemnity Company
v. American Indemnity Co., Tex.Civ.App.,
S S.\W.2d 677, n.wh, In that casc a
divorced man was involved in the accident
while driving an automobile helonging to his
father. The decision went off on the theory
that such divorced driver was not a member
of the houschold of his father, and the
decision of the trial court was affirmed. In
this casc there is a distinct difference.
Charles Morton Hayner was 17 ycars of age
at the time of the accident. It is well-
settied law that “residence” is a lesser in-
cluded element within the technical defini-
tion of the much broader term “domicile”.
Snyder v. Pitts, 150 Tex. 407, 241 SW.2d
136. 1f young Hayner had his domicile at
the house of his father, G. H. Hayner, it
follows that he had a residence there alse,
cven though Re may have at the same time,
other residentes. If he had a residence
there, then he was a resident of the same
houschold with the named insurcd in ap-
pellant’s policy.  Switzerland General Tns.
Co. Limited v, Gulf Ins, Co., Tex.Civ.App,
213 S.\W.2d 161, cerr. dism.; Stonc et al. v,
Phillips, Tex.Civ.App., 171 SA\W.2d4 136,
affirmed 142 Tex. 216, 176 S\V.2d 932,
and Major et al. v, Loy et al, Tex.Civ.App.,
1558 S.\W.2d 617, n.w.h. MNuch has bheen
written on the residence and domicile of
minar children. Sivalls v. United States, 5
Cir., 205 F.2d 444, It has always been held
that the domicile of a minor child is that
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of the father, It is fixed by k
v. Bradshaw, 145 Tex. 68, 194 Swm
A minor cannot change his doeiciley&
ly v. Wells, et al., Tex.Civ.App, 53 SWH
847, err. ref.; and Gulf, C. & S. F. Ry,
v. Lemons, 109 Tex. 24, 206 S.W, .
ALR. 943, Whether or not the play
residence of Charles Morton Hayner
the same houschold with his father dogal
matter of fact. There was plenty of)

dence to support the jury's findings
such time as Charles Morton Ha;
came married on January 4, 1959,

his marriage his residence was with
father. Cal-Farm Ins. Co. v. B .
151 Cal.App.2d 775, 312 .24 401; w 1
Lavy et al, Tex.Civ.App., 314 SW.ZQ '
wr, ref., n.re.; Pittman v. Time Seen
et al, Tex.Civ.App, 301 S.W24
n.w.h.; Allstate Insurance Co. v, McK
5 Cir., 246 F.2d 151.

RRY

[$-7] We think that the refusal
appellant to defend the suit co .
breach of its contract. 49 A.L.R2d 7147if8
7. Therefore, we doubt the validity offl
3rd and 4th points of crror relative totl
2nd issue of the court’s charge as to w
er or not there was an actual trial ‘of '
case. Our Probate Code, Sec. 3(t),
non's Ann.Texas Civ.St., reads as foll

“3(1) ‘Minors’ arc all persons yn
der twenty-one years of age who ha. s
never been married, except persons 3
under that age whose disabilities of738
minority have been removed genenﬂﬂ‘
except as to the right to vote, in accordy ¥
ance with the laws of this State.”

We think that under this Statute and S
decisions in Ward v. Lavy, supra, and Pi
man v. Time Sccuritics ct al., supra,
Charles Morton Hayner hecame an
person for all purposes except to vote
January 4, 1959, the date he was ma
Appelant admits the holding in the Pittasiiy
casc. It cites in support of its contesll
the case of Lowery v. Berry, 153 Tex.
200 SAV.20 795, After his ma
Charles Morton Hayner filed an a
answer and admissions in the case.

L4

was actually a trial. The trial court uscd
the exact definition of the term set out in
Lawyers Lloyds of Texas et al. v. Webh
et al.. 137 Tex. 107, 152 S.W.2d 1096, in
submitting the issuc to the jury. The jury
answered the issue in the affirmative.
There was plenty of evidence to support
the jury finding.

Appellant's points arc overruled, and the
judgment of the trial court is affirmed.

ROBERTSON TRANSPORT COMPANY,
Appellaat,

v.
Mrs. Hattle HUNT, Appellee,
No. 13709.

Counrt of Cicil Appeals of Texns,
San Antonlo,
March 15, 1961,

Nehearing Dented April 12, 1961,

Action arising out of collision hetween
antomohile and defendant’s following truck.
The 25th District Court, Kicherg County,
). 1 Todd, J., rendered a judgment for
Mantifl, and the defendant appealed. The
Court of Civil Appeals, Pope, J., held that
evitllence supported findings that automobile
driver had not driven onto traveled portion
of highway immediately before accident,
and had not been neglipent and had not
proxsmately caused accident,

Juelgment aflirmed.

1. Automobties C2242(1)

Defendant in antomobile accident case
had burden to prove its defenses.
2. Astomobitas C=244(44, 58)

Evidence in action arising ot af col-
lision Letween antamabile and defendant’s

ROBERTSON TRANSPORT COMPANY v. HUNT
Cite an 345 8.7 24 203
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following truck supported findings that
automolile driver had not driven onto trav-
cled portion of highway immediately be-
fore accident, and had not been negligent
and had not proximately caused accident.

3. Tris) €356(5)

Jury in automobile accident casc was
not required to answer issues which were
conditioned upon affirmative answers to
other issues, which in turn were properly
answered in negative.

4. Trial 85358

Verdict in automobile accident case
was not fatally conflicting where allegedly
conflicting answers were given to special
issucs which became immaterial when jury
retirned negative answers to issues on
which former issues were conditioned.

—_——

Lewright, Dyer & Redford, Corpus
Christi, for appellant.

Kicberg, Mobley, Lockett & Weil, Corpus
Christi, Carter, Stiernberg, Skaggs & Kop-
pet, Harlingen, for appelice.

POPE, Justice.

Mrs. Hattie Hunt sued Robertson Trans-
port Company and obtained a judgment
for $68,000 for the death of her husband
as a result of a highway rear-end collision.
Defendant Robertson appeals and urges
that (1) certain findings have no support in
the evidence, and, alternatively, are against
the great weight of the evidence, (2) the
verdict is incomplete, and (1) there are
irreconcilable conflicts in the jury findings.

The accident occurred on the morning of
July 15, 1958, on the highway between
Kingsville and Raymondville. Deceased
was driving a Ford and Robertson’s driv-
er was opcrating a tractor and tank trailer
loaded with aviation gasoline. Both vehi-
cles were headed in a southeriy direction
when Robertson's vehicle struck the rear
end of the Ford driven by Hunt. Hunt was
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Lassy DUGAS, Plalstiff-Appeliant,
v.
TRAVELERS INSURANCE COMPANY,
Defendant-Appeilee.
Ne. 2897.

Court of Appeal of Loulrlana.
. Third Circult.
Nov. 28, 1900,

Action for personal injuries sustained
when stopped vehicle in which plaintiff
was passenger was struck by truck. The
Fifteenth Judicial District Court, Parish
of Lafayette, Lucien C. Bertrand, J.,
awarded plaintiff $250 for alleged whip-
lash injury to her neck and back, and
she appealed. The Court of Appeal, Tate,
J., held that in light of evidence tending
to show that plaintiff's injuries were min-
imal and extfen;cly temporary in duration,
there was no abuse of discretion in award-
ing plaintiff only $250 for her injury.

Affirmed.

1. Appeal and Error 1013
Damages 56
Trial court has great discretion in
award of general damages for personal
injuries, exercise of which reviewing court
will not disturb in absence of clear abuse.
LSA-C.C. art. 1934,

2. Damsges €131(6)

Where evidence tended to show that
effects of whiplash injury were minimal
and extremely temporary in duration,
award of $250 was not so minimal as to
constitute abuse of discretion. LSA-C.C.
art. 1934,

———

Marshall J. Stockstill, Lafayette, for
plaintiff-appetlant.

Davidson, Meaux, Onebane & Donohoe,
by Burgess McCranie, Jr., Lafayette, for
defendant-appellee.
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Before TATE, CULPEPPER and MIL-
LER, JJ.

TATE, Judge.

The sole issue raised by the appeal of
Mrs. Lacey Dugas, plaintiff-appellant, is:
Did the trial court abuse its discretion in
awarding her only $250.00 for a whiplash
injury to the neck and back?

Mrs. Dugas was injured when a pas-
senger in her husband's automobile. The
vehicle was stopped when it was struck
by the truck of the defendant insured.
The truck was proceeding only 1-2 mph.

Mrs. Dugas testified that, after she went _

to bed on the night of the accident, she
commenced to feel pain in her neck and
back. She testified that she still occa-

sionally felt the pain at the time of trial, -

some two years later.

She was examined only once, some two
and a half months after the injury. The
doctor felt that she had sustained a neck
and back strain.

Both the doctor’s report (his report was

dmitted by stipulation in licu of any tes-
timony from him) and Mrs. Dugas's testi-
mony are susceptible of the interpretation
that the effects of the strain were minimal
and extremely temporary in duration.
Some corroboration is furnished by the
circumstance that she consulted a physician
only once, some time after the accident,
and then not for purposes of treatment.
Further, the trial court is in a better posi-
tion to evaluate the sincerity of testimony

of residual pain than is an appellate court .

on review.

{1,2] The trial court has great dis- .

cretion in the award of general damages
for personal injuries, which the reviewing

court should not disturb in the absence of - ]
clear abuse. Civil Code Article 1934; <N

Lomenick v. Schoeffler, 250 La. 959, 200

So0.2d 127. We find no such abuse here

in the award of $250.00 for minimal per-

sonal injury resulting from this slight {2

MANUEL v. AMERICAN EMPLOYERS INSURANOE COMPANY L. 821
Clte es, La., 228 o224 321

impact. See, ¢. g.: Johnson v. Shreve-
port Transport Co., La.App. 24 Cir.,, 188
So.2d 713; Harvey v. Indemnity Insur-
ance Co. of North America, La.App. st
Cir,, 147 So0.2d 925; Dowies v. Traders
and Gen. Ins. Co, La.App. 3d Cir, 124
So.2d 610 (syllabus 1).

We therefore affirm the award of the
trial court, Plaintiff-appellant is to pay
the cost of this appeal.

Affirmed.

Roland MANUEL, Platetift-Appettes,
\

AMERICAN EMPLOYERS INSURANCE
COMPANY, Defendant-Appsitant.

Ne. 2075,

Court of Appesl of Louislana.
Third Clreuit.

. W Nov. 25, 1000,
d W

Suit by insured’s son against insurer
to recover under uninsured motorist pro-
vision of father's policy. The Thirteenth
Judicial District Court, Parish of Evange-
line, Joe R. Vidrine, J., entered judgment
for plaintiff, and insurer appealed. The
Court of Appeal, Tate, J., held that son,
who was attending college 40 miles from
insured-father’s home, who rented apart-
ment at location of school but kept most of
his possessions and clothes in father’s home
and returned there every weekend and on
vacation and was at home while injured
by uninsured motorist, and whose perma-
nemt mailing address was father's home
was “resident of same household” as
father within uninsured motorist provi-
sions of father's insurance policy.

Affirmed.
220 Se.26—21

1. Insurance €487.5(

Son, who was attending college 40
miles from insured-father’s home, who
rented apartment at location of school but
kept most of his possessions and clothes in
father’'s home and returned there every
weekend and on vacation and was at home
while injured by uninsured motorist, and
whose permanent mailing address was
father's home was “resident of same house-
hold” as his father within uninsured mo-
torist provisions of father's insurance poli-
cy.

See publication Words and Phrases

for other judicial constructions and
definitions.

2. Demlclte $2

While a person may have only one
domicile, his permanent residence and prin-
cipal establishment, he may have more than
one residence, his actual dwelling place, or
where he actually lives.

3. Damages &2130(1)

Award of $4,000 general damages for
moderately severe whiplash injury to neck,
which required six months of medical
treatment for relatively severe complaints
of pain and headaches, and with diminish-
ing residual symptoms for another five
months, was not an abuse of discretion.

——

Lewis & Lewis, by Seth Lewis, Jr,
Opelousas, for defendant-appeliant.

Francis E. Mire, Lake Chatles, for plain-
tiff-appellce.

Refore TATE, CULPEPPER and MIL-
LER, JJ.

TATE, Judge.

The plaintiff was struck and injured
through the negligence of an uninsured mo-
torist. The principal issue on this appeal
is whether he was a “resident of the same
household” as his father, the named in-
sured, so as to be within the protection of
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the mminsured motorist’s coverage issued to  have only one dot?tiﬂle (his perim! the absence from the family roof should of Appesl, Miller, J., held that mortgagor’s
N the latter by the defendant insurer.! residence and principal establishment), be of a temporary nature with intent on testimony that'he had never received notice
¥ The trial court resolved this issue in fa- may as a matter of ‘ldl"‘::d;f“"e the part of the absent person to return of seizure of mortgaged automobile was in-
K ¢ vor of the phintiff and granted him re- one residence (his actual dwelling pk thereto. See also Doern v. Crawford, 36 admissible and properly excluded where
; kere he ectuaily lives). : Wis2d 470, 153 N.W.2d S81 (1968) (hus- r had not alleged that h not
; covery. The defendant insurer appeals. or w A v " oW (1968) (hus-  mortgagor s 't e was
! . . See: Taylor v. State Farm Mut. A L A band who left home six days before acci-  personally served with notice of seizure, as
X The evidence shows that the plaintiff, Ins. Co, 248 La. 246, 178 So2d ﬁt 9 dent and instituted divorce suit, still mem-  opposed to the sheriff’s return stating that
5 } 3 Roland Manuel, was 2 24.year-old son at Stavis v. Engler, LaApp. 4th Cir., 202 So,’ ber of same household as wife and stepson,  he had been personally served.
i the time of the accident. He was attend- . ' " " 2 because of credible evidence of his inten- .
L 2d 672; Vehrs v. Jefferson Ins. Co., La.} Affirmed
ing college in Lahyen_e. Louisiana, some App. 3d Cir., 168 So2d &3; Fonm:.ﬂ ,‘.. tion to return home if possible after mere- : .
‘.",'_;‘ 40 tniles distant from his father’s home. Jordan, La.App. 3 Cir., 131 So2d 79. 3 ly temporary separation). _ . caatte Mt '
i P - . Chattel <28
! Wl‘nl'e n :f‘;"’:t:;‘:g l:::tdeddxn”‘l:e The defendant-appellant relies upon: (3] With regard to quantum, we find "'.? th
: ment, in whic the § ha “ he Ladner v. Andrews, La.App. 3d Cir., 216 no abuse of discretion in the trial court’s Statutory requirement .“ on seizure
. school we.eb ‘“t' N o}:'w"" “: l:'cp! So.2d 365. The decision applies to dis-} award of $4,000 general damages for a of property after mortgagor's delml!. the
r wc'thl.n question. a:d Ml’m T tinguishable facts, There, a grandchild § moderately severe spraining whiplash in- sherif{ shall serve on mortgagor a written
B '(mthe" ° h:nv ! ’:‘:i“; N ':w rmed ever who had formerly lived with her grandpar- jury to the neck, which required six months notice of (.he seizure is mandatory and may
73! :eek:r:d mde’o: v “:ﬁo: That, he “’; ents, was held to be no longer a resident of medical treatment for relatively severe not be waived. LSA-CC.P. art. 2721.
N y complaints of pain and headaches, and with

injured while at home with his father on
a weekend.

His permanent mailing address was at
his father’s home, where he received his
bills and government allotment checks.
(He was a discharged veteran who had re-
turned to school after his military serv-
ice.)

He had changed his temporary college
residences several times before trial, but
he always returned home weekly and dur-
ing vacationts to his room in his father's
house. He and those who testified regard-
ed his father's house as his home.

We find no error in the triat court's

of their household for purposes of liability ¥
insurance coverage. ¥

The grandchild had completed hert 3§
schooling and had moved to a nearby city,
where she obtained full-time employment. }
She rented her own apartment there. She §
returned to her grandparents’ home only 3
for a few brief visits on some weekends
during the nine months she had lived away |
before the accident. :

Here, however, the plaintiff had nev
moved from his permanent home with his
parents. His schooling residences were ¥
intended to be porary in nature, and he -3
had never severed his ties with his parents’ J
home as his permanent residence to which 3
he returned whenever free. He actually |

diminishing residual symptoms for another
five months.

For the foregoing reasons, we affirm
the trial court judgment, at the cost of the
defendant-appellant.

Atfirmed.

GENERAL MOTORS ACCEPTANCE
CORPORATION, Platatiff-Appeites,

2. Chattel Mortgages €207

Mortgagor's testimony that he had
never received notice of seizure of auto-
mohile, taken by executory process after
mortgagor defauited in payments on chattel
mortgage, was inadmissible and properly
excluded from trial of mortgagee's petition
secking deficiency judgment where mort-
gagor had not alleged that he was not
personally served with notice of scirure, as
,opposed to the sheriff’s return stating that
he was persomally served. LSA-C.CP.
arts. 2631-2724, 2721, 2772.

3. Chattel Mortgages 8287

Evidence supported finding that mort-
gagor, who filed third-party demand in

4
factual finding that the plaintiff was a . e, ree " X ,; v
, A s \ > tlived with his father, within the meaning 2 ° " . . P
resfdtnt of .Im hlh;!'s h?us'ehc:d—t.:at I:s of the policy term of being “a resident of : 'f; I. Edwin HENDERSON, profc'edlngs. on morigagee's petition for
restcen (‘. , his principal residence) the same houschold.” .8 ] Defendant-Appeiiant. deficiency judgment, failed to prove any
was with his father. E i Ne. 2005, breach of tegal duty on the part of the ap-
i

{1,2) Under the evidence, even if the
temporary dwelling places in which he
fived during the college week were his
residences, nevertheless, he was also a resi-
dent in his father's home, where he main-
tained his possessions and to which he re-

turned weekly and which was, in fact, his

permanent home. While a person may

1. See nalo La.App, 212 So2d4 627, an
enrlier appeal, fn which the proceedings
were remanded for further proof of the

Thus, in Giese v. Kamnstedt, 30 Wis24 7}
630, 631, 141 N.W.2d 836 (1966), a son 23
who had enlisted in the military service, 3
for a temporary three-year term was held
still to be a member of his father's house-"
hold. He had left his unneeded persons!
belongings with his father and used his .
father's home as his permanent mailing ad-
dress. The court noted, in so holding, that J

non-inrured status of the negligent mo-
torist.

Court of Appenl of Loulsiana,
Third Ctrenlt.
Nov. 25, 1089.

Proceeding on mortgagee’s petition for
deficiency judgment, in which mortgagor
filed third-party demand. The Fourteenth
Judicial District Court, Parish of Calcasiey,
Cecil C. Cutrer, J., entered deficiency judg-
ment and mortgagor appealed. The Court

pointed appraisers in valuing the subject
automobile.

—n

1. Edwin Henderson, Baton Rouge, for
defendant-appellant.

William L. McLeod, Jr., Lake Charles,
for plaintiff-appeilee,

Before TATE, CULPEPPER and
MILLER, JJ.
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STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

BLOOMIL «.TON, ILLINQIS.
A Mutual Insurance Company Herein Called The Compuny

Agrees with the insured, named in the declarations made a part hereof, in consideration of the payment of the
premium and in reliance upon the statements in the declarations and subject to all of the terms of this policy:

COVERAGE A — Bodily Injury Liability;

COVERAGE B — Property Damage Liability. To pay

on behalf of the insured all sums which the insured shall

become legally obligated to pay as damages because of:
A. bodily injury, sickness or disease, including death
resulting therefrom, hereinafter called *bodily
injury”, sustained by 3ny person;: R
B. injury ta or destruction of property, including loss
of use thereof, hereinafter called “property
damage”;

arising out of the ownership, maintenance or use of the

owned automobile or any non-owned automobile, and,

the company shall defend any suit alleging such bodily
injury or property damage and seeking damages which
are payable under the tecems of this policy, even if any of
the allegations of the suit are groundless, false or
fraudulent; but the company may make such
investigation and settlement of any claim or suit as it
deems expedient.

Supplementary Payments. To pay, in addition to the
applicable limits of liability:

(a)all cxgenses incurred by the company, all costs taxed
against the insured in any such suit and ail interest on
the entire amount of any judgment therein which
accrues after entry of the judgment and before the
company has paid or tendered or deposited in court that
part of the judgment which does not exceed the limit of
the company's liability thereon;

(b) premiums on appeal bonds required in any such suit,
premiums on bonds to release attachments for an
amount not in excess of the applicable limit of liabiljty
of this palicy; and the cost of bail bonds required of the
insured because of accident or traffic law violation
arising out of the use of an automobile insured
hereunder, not to exceed $100 per bail bond, but without
any obligation to apply for or furnish any such bands;

(c) expenses incurred by the insured for such immediate
medical and surgical relief to others as shall be
imperative at the time of an accident involving an
automabile insured hereunder and not due to war;

PART1 — LIABILITY

gd) all reasonable expenses, other thun loss of earnings,
incurred by the insured at the company's request.

;’ersons Insured. The following are insureds under Part

(a) with respect to the owned automobile,

(1) the named insured and any resident of the same
houschold, :

(2) any other person using such automobile with the
permission of the named insured, provided his actual
operation or (if he is not operating) his other actual
uls::t thereof is within the scope of such permission,
a _

{3) any other person or organization but only with
respect to his or its liability because of acts or
omissions of an insured under (2)(1) or (2) above;

(b) with respect to 2 non-uowned automobile,
(1) the named insured, -~
(2) any relative, but only with respect to a private
passenger automobile or trailer,
provided his actual operation or (if he is not
operating) the other actual use thereof is with the
permission, or reasonably believed to be with the

permission, of the owner and is within the scope of

such permission, and ,

(3) any other person or organization not owning or

hiring the automobile, but only with respect to his or

its liability because of acts or omissions of an insured

under (b){1) or (2) above. .
The insurance afforded under Part I applies separately
to each insured against whom claim is made or suit is
brought, but the inclusion herein of more than one
insured shall not operate to increase the limits of the
company’s liability.
Definitions. Under Part [:

“named insured” means the individual named as named
insured in the declarations and also includes his spouse,
if a resident of the same household;

“insured” means a person or organization described
under “Persons Insured”; -

3
8463F

<49



r"“"" °

-t o

“vefaciie™ means a relative of the named insured who is |

a residest of the same houschold;
“owncd sutomebile” means .

S SRR
(a) a private passenger, farm or utility automobile

described in 1his policy for which u specific. premium
churge indicates that coverage is afforded, - .. .

(b) a trailer owned by the named insured,

(c) a Krivntc passenger, farm or utility automobile
ownership of which is acquired by the named insured
during the policy period, provided

(1) it replaces an owned automebile as defined in (g)'.

above, or

(2) the company insures all private passenger, farm
and utility automobiles owned by the named insured
on the date of such acquisition and the named
insured notifies the company within 30 days after the
date of such acquisition of his election 10 make this
and no other policy issued by thé company applicable
to such automobile, or '

(d) a temporary substitute automobile;

“temporary substitute automobile”™ means any
automobile or trailer, not owned by the named insured,
while temporarily used with the permission of the owner
as a substitute for the owned automobile or trailer when
withdrawn from normal use because of its breakdown,
repuir, servicing, loss cr destruction;

*nun-owned automobile” means an automobile or trailer
not owned by or furnished for the regular use of either
the numed insured or any relative, other than.a
temporary substitute automobile;

“private passenger automobile” means a four wheel
private senger, station wagon of jeep type
automobile; .
“furm automobilc” means an automobile of the truck
type with a load capacity of fifteen hundred pounds or
less not used for business or commercial purposes other
than farming; .

“urility automobile” means an automobile, other than a
farm automobile, with a load capacity of fifteen
hundred pounds or less of the pick-up body, sedan
delivery or panel truck type not used for business or
commercial purposes; .
“trailer” means a trailer designed for use with a private
passenger automobile, if not being used for business or
commerciul purposes ‘with other than a private
passenger, farm or utility automobile, or a farm wagon
or farm implement while used with a farm automobile;

“automobile business™ meuns the business or occupation
of selling, repairing, servicing, storing or parking
automobiles;

“use” of an automobile includes the loading and
unloading thereof;

Yweg” means war, whether or not declared, civil war,
insurrection, rebellion or revolutivn, or any act or

'cpxgdigiou incident to any of the foregoing.

I, o » .
Exclusions. This policy does not apply under Part I:
(a) to any automabile while used as & public or livery

conveyance, but this exclusion does not apply to the'

named igsured with respect to bodily injury or property
damage ‘which results from the named insured’s
occupancy of a non-owned automobile other than as the
operator thereof; ™ : Ce et

(b) to bodily injury or property dumage caused
intentionally by or at the direction of the insured;

(c) to injury, sickness, disease, deuath or destruction with

respect to which an insured under the palicy is also an
insured under a nuclear energy liability policy issued by
Nuclear Energy Liability [Insurance Association,
Mutual Atomic Energy Liability Underwriters or
Nuclear [nsurance Association of Canada, or would be
an insured under any such policy but for its termination
upon exhaustion of jts limit of liability;

the operation of farm machinery;

(e) to bodily injury to any ¢mployee of the insured'

arising out of ana in the course of (1) domestic
employment by the insured, if benerits therefor are in
whole or in part either payable or required to be
provided under any workmen'’s compensation law, or 2)
other employment by the insured; - -

(f) to bodily injury to any fellow employee of the insured
injured in the course of his employment if such injury
arises out of the use of an automobile in the business of
his employer, but this exclusion does not apply to the
named insured with respect to injury sustained by any
such fellow employee; ' : o

(8) to an owned automobile while used by any person
while such person is employed or otherwise engaged in
the automocbile- business, but this exclusion does not
apply to the named insured, a resident of the same

(&) to bodily injury or property damage arising out of

household as the named insured, a partnership in which

the named insured or such resident is a partner, or any
partner, agent or employee of the named insured, such
resident or partnership; - : o

(h) to a non-awned automobile while maintained or used
by any person while such person is employed or
otherwise engagedin. :

(1) the automobile business of the insured or of any -

other person or organization,

(2) any other business or occupation of the insured,
but this exclusion (h) (2) does not apply to a private
passenger automobile operated or occupied by the

4
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CLERK
SUPREME COURT OF VIRGINIA

SEP 01 1992
LUETY

RICHMOND, VIRGINIA {4A—
KNOW ALL MEN BY THESE PRESENTS,.That I, Anna L. Phelps,

— AP BO

principal, ande&ﬂgg+'T VVQnaﬂu;f , surety, are held and

firmly bound unto State Farm Mutual Automobile Insurance Company,
et al, in the sum of Five Hundred Dollars ($500.00) to the
payment of which we bind ourselves, our heirs, successors,
personal representatives and assigns, jointly and severally,
firmly by these presents.

The condition of this obligation is such that:

Whereas, the Supreme Court of Virginia on the 17th day of
August, 1992, awarded an appeal from a judgment rendered against
Anna L. Phelps by the Circuit Court of Bedford County, on the
24th day of December, 1991, upon Anna L. Phelps, or someone for
her, filing an appeal bond with sufficient security in the
Clerk’s Office of the Circuit Court of Bedford County, in the
penalty of Five Hundred Dollars ($500.00) within fifteen (15)
days of the date of the certificate of appeal, with condition as
the law directs:

Now, therefore, if Anna L. Phelps shall pay all damages,
costs, and fees which may be awarded against her in the Supreme
Court, then this obligation shall be void, otherwise to remain in

full force and virtue.

1 £330 M THE CLERK'S OFFICE
RADFORD, WANDREI 23 Sl 1320
HARRISON R —h—
ATTORNEYS AT LAW SIS
BEDFORD, VIRGINIA = C\ Clark

243231008 @ W D.C.
251 2 ;



In witness whereof, the said Anna L. Phelps, principal, and

RAcbert T Wanarel , surety, have hereunto set their hands

and seals, this _ 24 day of Atst, 1992.@

"ANNA L. PHELPS, PRINCIPAL
g -

] SN TTE e
SURETY

STATE OF VIRGINIA
CITY/COUNTY OF pas éf‘[\(oj%‘/l/g/

The foregoing instrument was acknowledged before me this the

ﬁ— day of (L}LLJ( ’L(.-J:(—- 7 . HELFS.

Notary Pdbldc

My commission expires H!fammiins Fuuioon:

STATE OF VIRGINIA

CITY/COUNTY OF 52( 1;@[(1

The foregoing instrument was acknowledged before me this the

A1 aay of %ug: , 1992, by'EgbaﬂM;

RADFORD, WANDREI
HARRISON
ATTORNEYS AT LAW

BEDFORD, VIRGINIA
24823-1008

RS32
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d RECEIPT ;
~ BEDFGRD CRORLY CIRRULT COURT O
- CAU/CHANCERY
. 4 DATE: 08/31/92 TIME: 11:59:57 ACCOUNT: 019CH89015473-00  RECEIPT: 92000014093 Q
- CASHIER: AMN REG: BC02 FILING: PET  TYPE: FULL PAYMENT
-STYLE OF CASE: PHELPS, ANNA L VS, STATE FARYM NUT AUTO INS ) .
) ACCT fiF: PHELPS, ANNA L . RECD: mfm, C-CKB6BS .- . :
!‘ CHECK: 300,00 %)
: DESCRIPUBN i: APPEAL BOND -
$LODE DESCRIPTION
1503 BONDS - CIVIL :
(5]

DC-18 (482)




ANNA L. PHELPS, ot al
Plaintiff/aAppellants,
v. )
STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, ET AL
Defendant/Appellee.
PETITION FOR APPEAL

ASSIGNMENT OF ERROR
The trial Court erred in ignoring the test promulgated by
this court in £inding that Anna L. Phelps and Mary Catherine
Phelps were residents of their mother's household under the terms

of the State Farm Automobile Insuraiice policy.
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