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VIRGINIA: IN THE CIRCUIT COURT OF SOUTHAMPTON COUNTY

GENEVA H. CAULEY, also known as Elizabeth Howell
Cauley, Individually and as Nominated Executor of

the Estate of Josephine S. Howell, Deceased,;

AMELIA H. SPIVEY, Individually and as

Nominated Executor of the Estate of Josephine S. Howell,
Deceased; LYNDA H. BOND; RENEE C. RAINS;
KATHY C. FATICO; STEPHEN W. CAULEY, IIf;
HOLLEY BLYTHE; KIM BLYTHE;

KAREN BOND; ELIZABETH GRAFF; and

SUZAN BOND,

Plaintiffs,
V.
IN CHANCERY NO.
PEGGY H. JOHNSON
29406 Johnson Drive
Boykins, VA 23827

BENJAMIN E. JOHNSON, JR.
29357 Vicks Millpond Road
Branchville, VA 23828

MEADOW J. KELLY
7160 Autumn Ridge Lane
Mechanicsville, VA 23111

JOSEPH D. JOHNSON
29187 Porterhouse Road
Boykins, VA 23827

and

FRANK M. RAWLS, Nominated Executor
of the Estate of Josephine S. Howell, Deceased,

Defendants.



BILL OF COMPLAINT
TO ESTABLISH LOST WILL, AND CODICILS

To the Honorable Judges of said Court:

Your plaintiffs respectf\illy represent as follows:

1. Josephine S. Howell, who resided at 26612 Dogwood Bend Road in the City of
Franklin, County of Southampton, departed this life on March 5, 1999.

2. OnFebruary 1, 1985, Josephine S. Howell, being of age and competent todo so, duly
executed her Last Will and Testament before two competent witnesses. Said Will was made self-
proved in accordance with the provisions of Section 64.1-87.1 of the Code of Virginia of 1950, as
amended. A copy of the Last Will and Testament executed by Josephine S. Howell on
February 1, 1985 (1985 Will”), is attached hereto as Exhibit 1.

3. On September 21, 1987, Josephine S. Howell, being of age and competent to do so,
duly executed a Codicil before two competent witnesses. Said Codicil was made self-proved in
accordance with the provisions of Section 64.1-87.1 of the Code of Virginia of 1950, as amended.
A copy of the Codicil executed by Josephine S. Howell on September 21, 1987 (“1987 Codicil”),
is attached hereto as Exhibit 2.

4, On May 10, 1990, Josephine S. Howell, being of age and competent to do so, duly
executed a Codicil befc;re two competent witnesses. Said Codicil was made self-proved in
accordance with the provisions of Section 64.1—8_7.1 of‘the Code of Virginia of 1950, as amended.
A copy of the Codicil executed by Josephine S. Howell on May 10, 1990 (“1990 Codicil”), is

attached hereto as Exhibit 3.



5. On May 14, 1992, Josephine S. Howell, being of age and competent to do so, duly
executed a Codicil before two competent witnesses. Said Codicil was made self-proved in
accordance with the provisions of Section 64.1-87.1 of the Code of Virginia of 1950, as amended.
A copy of the Codicil executed by Joséphine S. Howell on May 14, 1992 (“1992 Codicil”), is
attached hereto as Exhibit 4.

6. The originals of the 1985 Will, 1987 Codicil, and 1992 Codicil were left in the
custody of J. Lewis Rawls, Jr., now deceased, the attorney who prepared such documents and.
supervised their execution.

7. The original of the 1990 Codicil was left in the custody of the testator, Josephine S.
Howell, or her daughter, Amelia H. Spivey, and is now in the possession of Amelia H. Spivey.

8. J. Lewis Rawls, Jr., predeceased the testator, Josephine S. Howell. Upon the death
of Josephine S. Howell, the originals of the 1985 Will, the 1987 Codicil, and the 1992 Codicil could
not be located among the records and papers of J. Lewis Rawls, Jr., deceased.

9. Plaintiff Geneva H. Cauley, also known as Elizabeth Howell Cauley, is a daughter
and heir-at-law of Josephine S. Howell, is a beneficiary under ;he Will and each of the Codicils, and
is appointed Co-Executor of the Estate of Josephine S. Howell (“Estate”) under the 1992 Codicil.
She is also appointed a successor Co-Executor of the Estate under the 1990 Codicil.

10.  Plaintiff Amelia H. Spivey is a daughter and heir-at-law of Josephine S. Howell, is
a beneficiary under -the Wwill and each of the Codicils, and is appointed Co-Executor of the Estate
under the 1992 Codicil. She is also appointed the sole Executor of the Estate under the 1990

Codicil.



11.  Plaintiff Lynda H. Bond is a daughter and heir-at-law of Josephine S. Howell and is
a beneficiary under the Will and each of the Codicils.

12.  Plaintiffs Renee C. Rains, Kathy C. Fatico, Stephen W. Cauley, III, Holley Blythe,
Kim Blythe, Karen Bond, Elizabeth Graff, and Suzan Bond are grandchildren of Josephine S. Howell
and are beneficiaries under the Will and each of the Codicils.

13.  Defendant Peggy H. Johnson is a daughter and heir-at-law of Josephine S. Howell
and is a beneficiary under the Will and each of the Codicils. |

14.  Defendants Benjamin E. Johnson, Jr., Meadow J. Kelly, and Joseph D. Johnson are
grandchildren of Josephine S. Howell and are beneficiaries under the Will and each of the Codicils.
These defendants, and plaintiffs Renee C. Rains, Kathy C. Fatico, Stephen W. Cauley, III, Holley
Blythe, Kim Blythe, Karen Bond, Elizabeth Graff, and Suzan Bond, are all of the grandchildren of
Josephine S. Howell who survived Josephine S. Howell.

15.  Plaintiffs Geneva H. Cauley, Amelia H. Spivey, and Lynda H. Bond, and Defendant
Peggy H. Johnson are all of the heirs-at-law of Josephine S. Howell.

16.  Defendant Frank M. Rawls was appointed Executor of the Estate under the 1985 Will,
being appointed to serve if J. Lewis Rawls, Jr., the first-nominated Executor, did not qualify or failed
to continue to serve as Executor. As stated in Paragraph 8 above, J. Lewis Rawls, Jr., is now
deceased. |

| 17. Thé 1990 Codicil is a “will” as defined by Virginia law, ahd was duly executed 'by
a competent testator, all as required by Virginia law. The 1990 Codicil was not revoked in any

manner by Josephine S. Howell, except to the extent it is inconsistent with the 1992 Codicil if such



1992 Codicil is entitled to probate. The original of the 1990 Codicil, which in the possession of
plaintiff Amelia H. Spivey, should be probated as the will of Josephine S. Howell.

18.  The 1985 Will, the 1987 Codicil, and the 1992 Codicil were duly executed by a
competent testator, all as required by Virginia law, and were not revoked in any manner by
Josephine S. Howell. The 1985 Will, the 1987 Codicil, and the 1992 Codicil were lost or destroyed
while in the custody of J. Lewis Rawls, Jr., or in the custody of the suécessors ininterest of J. Lewis
Rawls, Jr., after his death, and said loss or destruction did not occur through any action or agency.
on the part of Josephine S. Howell. The 1985 Will, the 1987 Codicil, and the 1992 Codicil should
therefore be set up and established, together with the 1990 Codicil, as the Will and Codicils of
Josephine S. Howell.

19.  AUnited States Estate Tax Return regarding the Estate of Josephine S. Howell is due
to be filed by Monday, December 6, 1999.

WHEREFORE, plaintiffs, Geneva H. Cauley, also known as Elizabeth Howell Cauley,
individually and as nominated executor of the Estate of Josephine S. Howell, deceased;
Amelia H. Spivey, individually and as nominated executor of the Estate of Josephine S. Howell,
deceased; Lynda H. Bond; Renee C. Rains; Kathy C. Fatico; Stephen W. Cauley, III; Holley Blythe;
Kim Blythe; Karen Bond; Elizabeth Graff; and Suzan Bond, respectfully request that the Court enter
an Order or Decree grantmg the following relief: |

l.- Admitting the original of the 1990 COdlCll to probate forthwith as the Will of

Josephine S. Howell;
2 Permitting Amelia H. Spivey, the Executor nominated in the 1990 Codicil, or Amelia

H. Spivey and Geneva H. Cauley, the Co-Executors nominated in the 1992 Codicil, or such person



as the Court may appoint, to qualify as Curator or Curators of the Estate of Josephine S. Howell,
with such bond as the Court directs, and to take possession of the assets of the Estate and see that
they are not wasted until the qualification of an executor or administrator of the Estate;

3. Setting up and establishing the 1985 Will, the 1987 Codicil, and the 1992 Codicil,
together with the 1990 Codicil, as the Will and Codicils of Josephine S. Howell;

4. Determining that plaintiffs are entitled to be reimbursed from the Estate for their
attorneys’ fees and costs incurred in this matter; and

5. Granting such other, general, and further relief as shall be just in equity.

GENEVA H. CAULEY, also known as Elizabeth
Howell Cauley, Individually and as nominated
Executor of the Estate of Josephine S. Howell,
deceased; AMELIA H. SPIVEY, Individually and as
Nominated Executor of the Estate of Josephine S.
Howell, deceased; LYNDA H. BOND; RENEE C.
RAINS; KATHY C. FATICO; STEPHEN W.
CAULEY, III; HOLLEY BLYTHE; KIM BLYTHE;
KAREN BOND; ELIZABETH GRAFF; AND
SUZAN BOND

v UG

Of Counsel

William F. Devine (VSB No. 26632)

E. Diane Thompson (VSB No. 20804)
Christine H. Buchanan (VSB No. 35978)
HOFHEIMER NUSBAUM, P.C.

999 Waterside Drive, Suite 1700

P. O. Box 3460

Norfolk, Virginia 23514
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* LAST WILL AND TESTAMENT
, OF
! | JOSEPEINE S. HOWELL

P
——

i, JOSEPHINE 5. HOWELL, a resident cf the Countv of

Southampton, Commonwealth of Virginiz, do make, publish and

I"declare this to be my Last Will apd Testament, hereby revoking

all other wills and codicils heretofore made by me,
ITEM ONB: At the time of the execution of this Will, I
\am the widow of Dewey Howell, and we had four chiléren by our

marrzage, to~wit: ELIZABETE BOWELL CACLEY, LYNDA HOWELL BOND,

et s —— ——— et it aon e me e

%EGGY BOWELL JOHNSON and AMELIA HOWELL BLYTHE.

’3at%on 6£’my estate as goon as practicable after my death. I

|
|
14, iIIB!_IﬂREB; I direct that all costs of administration of

1

' pe:son. In the event my residuary estate is insufficient
ppay any Pnd all charges of every kind and deSLriptlon against

mﬂieatate, %ncluding, but not limited to, taxes, costs of adminis-—
i

tr‘tion améJany and all debts for which I am obligated at my

;thi then.I direct that such deficit shall be paid equally

- by‘my|threg&daughters, Elizabeth Bowell Cauley, Lynda Howell
eyl
POLE, VIRQINIA

EXHIBIT

‘ ||




SENT BY :FRANK EDWARD SHEFFER

AW OFrICEA
Wice apKL.

AW, D.(.
‘oL, VIRQINIA

57 59:# 3/17
: 6-30-99 : 9:43AM FRANK E. SHEFF%EECO.* 7574836759

TS
f;: oy

zﬂmﬂ*direcﬁxon, that if possible, my three daughters, Elizabeth
L

.._....__..-

, H?§911 Cauley, Lynda Howell Bond, and Amelia Howell Blythe, borroy

irnim the ‘Corporations in which they own stock, or cauge said
rogpataticns 0 borrow sufficient fungs and then loan the game

|
l
!
l
|

ionmy ‘daugnters, thoge Suns necessary to cover any such deficits,
‘.! "u

: 23 lwrdez Tthas it not be fhecessary for any of them to dispose

N -rpora:e assets until such time ag i- is most advantageous
e . .

I give angd bequeath to each of my grandchildren,

the sum of Pive Hundreg Dollata {$500. 00).

I give angd bequeath unto my daughter, PEGGY
the sum of Ten Thousand Dollars ($10,000,00)

‘ lvin

i "fz@:- i give, devise ang begueath unto my daughter,

l
[
|
,‘
g at the time of my death, :
L BLYTBE, or, if she be not living at my death, to :

nts, PeX stirpes, all of my stock in #4 Howell Corp.
i ;14 Bowell Corp. im indebted to me at the tipge of
,Ado hereby forgive such debt and the forgivenesg of

-‘”"“i not fo be Charged against the distributive share

»%iya\- I give and bequeath unto my daughter, AMELIA
~.';z},, or, if she be not living at my death, to her
‘ﬂam,;Ft..- agiznga My home place situated op the Weichman

v {8 - [N
o Al | s o8
N Hi.p+
r ., P 1
Wil . . .
\
A ) .
i + . 0 ”‘ N
REN Ci
RN K
H 8l .
Y A RIND:
the o

T e e e e, e
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ﬂﬁﬂ‘BYERxW(ED?MQ

EFFER ¢ 6-30-99 : 9:44M :FRANK E. SHEFFER&CO.- 7574836739 % 4/17

L copdie’ = O

~~$§.3: AT: I give, and begueath unto my daughter, ELIZABETBi
iREDLEY, or, if she be not living at my death, to her

B
1,

a s, per stirpes, all of my stock in $2 Howell Corp.

a:;@\ NE: I give and bequeath unto my daughter, LYNDA

£) pa‘n, or, if she be not living at my death, to her descen~
! :-11 a1 8‘ "(I I'HI "‘ i ‘.":: o

a

gtirpes, any-stook—eé-Soa;aa:ﬂankr—N§A. which I may
death, my—Gypfees-eove—ceantry—ckJQEsruck, and all

b
< R L) &1
1]

“E tv bk in 43 Howell Corp., subject to the following:

o
e
I -

'; the time of the execution of this Will, I am an endorser

o

i
ail notes for my daughter LYNDA HOWELL BOND and her ;
.p

F
+ &

According to verbal reports received from the banks,

‘ 3, 1985, I am an endorser on note at Sovran Bank,

.
. k

a principal balance of $29 203 00, and a note at United |

’

ar sank with a prxncipal balance of $45 860 00,

-n %ly. I bOtrOWed §3§féb&fag ;ﬁahpaid cert;in‘éebta for
I} ui them prior to the“e;;;ﬁtion of this Will. The sum o
10“1.00 which I loaned her to take care of certain payroll

hﬂil be considered a debt due and owing by Lynda to my
E, [}

) ult is my direction that my BExecutor use my Sovran-Bank,

LAW UPe hats
Bawtil. DBADSY

a BAVIN, 2.C.
IUFFULE, VINGINIA

. wi .
sk g0 . N L) D

G -~3- R L R R S

123 A R
<

P O . .
PG Rre kir+ LR DA
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LAW OPrICECS
RAWRS. HADKL.

. RAWLE, ¥t
U POLK, VINCINIA

i 1

P - -
, “'l ; . o ~
i . . ; ,

l;"
,”Eﬁw
4} af- to aatisfv any notes which I have endorsed for Lynda and

Ve m——

':‘(ﬁusband or which I may endorse after the execution of this
!{?;EI: ¥y Executor is authorized .to use nis discretion, without
lzgzsﬁiOn:from'anyone, as to the manner in which the assets com-
,i,flﬁﬁﬂg this bequest are utilized ro satisfy the indebtecness

ig ﬁtﬁpdorsemeats. In the event the assets comprising this bequeéti

f f3‘ 'r"{bt suficient to cover such obligations at my death, then

?gLiresald shall be deducted from any share which might be avail-

&o my daughter, Lynda Howell Bond, from my residuary estate,

ﬁ'.gyﬁggzg_mxx; I have prepared a list for the disposition of
T :

refitain items of personal property and personal paraphernalia
[} 1 c .

3*t?é persons to whom I wish these given, which list is directed

)

; Executor and will be kept with my personal papers, I may
Lo
‘x.ﬁime to time change this list.

-'§IBE_EL£!EE; All the rest, residue and remainder of my
. epty of every kind and description, and wherever located,

-ﬁni uéing any 1apsed or void legacy or devise, after aatisfying
hhli t.e bequests and devises hereinabove set out and after the
;Q?ledt or provision for payment of all administrative expenses 2
%niialh death taxes as hereinabove directed, I give, devise and ‘

amen omon 3 com
promns

10



SENT BY:FRANK EDWARD SHEFFER : 6-30-99 : 9:46AM :FRANK E. SHEFFER&CO.- 7574836759:# 6/17
o - - l

e

tAe descendants of any deceased child to take peg a;i;ggs Thls

'LBUD]eCt to Lvnda Howell Bond participating only in the event

t}at she cooperates with and follows the directions of my Executor
l - -
id the use of assets of #3 Howell Corp, to satisfy and pay the

pJBdms so stipulated in Item Nine of this my Last Will andg
Tlatament

ITRM TWELVER: During the mincrity or diganility of any i
dIYisee hereunder, my Executor may, in his sole discretion, dis- i

| ibute income and principal to such devisee.in any one of the -
llowing ways: (1) directly to said devisee: k2) to a relative, !

% - ITEM THIRYTREN: I nominate and appoint J, Lewis Rawls, Jr.,
i

Expcutor of this, my Last Will and Testamwent. In the event said

 Lewis Rawls, Jr. for any reason does not qualify, or having

qw.lified. resigns or dies while serving as such, then I nominate

anfl appoint Frank M. Rawls, Executor of this, my Last Will and

i

L]

Tettament. In the event said Frank M. Rawls for any reason does
|

nOfr qualify, or having qualified, resigns or dies while serving

aa!auch, thern I nominate and appoint Sovran Bank, N.A. to serve

in} the place and stead of the said Frank M, Rawls.

LAW Qrricca
RAWLY, MANR)L “

& VAWLS, P.C.
SUFPOLR, VIRSINIA

11



SENT BY:FRANK

LAW OFFip
NAW LR, ADEL

M BAITH, PC.
SIrPLR YViRGINLA

|
|

ﬁ!

EDWARD SHEFFER : 6-30-98 i §:47AM ;FRANK E. SHEFFER&CO. -

i

. - T M

T direct that my Bxecutor, or any successor, be allowed

td qualify without giving surety on his or her bond, and that

aﬁ'appraiaement of my estate be waived.
|

ITEM FQURTEEN: In addition tn, and not in liﬁitation of
toose powers granted by statute or common law, my 2xecutor shali
nave all those powers, discretions and authorities listed under
Section 64.1-57 of the Code of Virginia of 1950, as amended.

IN WITNESS WHEREOF, I sign, seal, publish and dec}are

| ="
this instrument to be my Last Will and Testament this __l__.

day of %Muzy , 1985, _
/7 , /Qzéy lﬂff‘jz/’ széQg
/ ggsephine S, Howell

Signed, sealed, published and declared by Josephine

S. Howell, as and for her Last Will and Testament in our presence
and we, at her request, and in her presence, and in ‘the presence
of each other, have hereunto subscribed our names as witnesses

the day and year first above set out,

;Hﬂ“m g: KUV\QJ " of \E&hfﬂkg [le®
0B Pt ot Seldol Yo

Il STATE OF VIRGINIA

‘

CITY OF SUFFOLE, to~wit:

Before me, the undersigned authority, on the day and

year first abgve written, personally appeared oggghine S. Bowell,
' ;&;‘;Km C. ﬁ:ﬂl and A n ;

¢ known to me to be the Testatrix aNd the witnesses,
respectively, whose names are signed to the foregoing instrument
and all of these persons being by me first duly sworn, the Testa-
trix declared to me and to the witnesses in my presence that

~G—-

12

7574836739:8 /17

et mm e m— o —— ——— — — o o




) SEW_BY=FRAlVK EDFARD SHEFFER : 6-30-99 : 9:47AM :FRANK E. SHEFFERCO. - 7574836739:% 8/17

said instrument is her Last Will and Testament and that she had
'willingly signed and executed it in the presence of said witnesses
as her free and voluntary act for the purposes therein expressed;
that said witnesses stated before me that the foregoing Will

was executed and acknowledged by the Testatrix as her Last Will
and Testament in the presence of said witnesses who, in her pre-
sence and at her request and in the presence of each other, did
subseribe their names thereto as attesting witnesses on the day
of the date of said Will, and at the time of the execution of
said wWill, the Testatrix was over the age of eighteen (18) years
and of sound and disposing mind and memory.

] . )] < y '
1/ .S LY et . :
;;':,;,(; b A g b M'M"C'_.....gé

¢ Jodephine S, Howell

‘ Sgggzm . ICW\%

Witness i

S R W Low

Witness )
Subscribed, sworn d acknowledged before e Testatrix
and by - and : ) Wit- :
nesaes.':tibhis __.,(m:__: da% of ‘ . BB /PRST M
! My commission expires: & —/—=F5

"

Notary Public

T Thisis a copy
O]C‘ Mom's w1
- tHhe lost one ,

T hawe the
originad 1890
codicil bulb thed-
18 the ¢ originad

e ospicts I lr\auer.\h( CI

AW, BALDR

. BAWLE, B. O, ]
1PPOLA. VIRGINIA

13
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WAW Oorricen

KAWL,

nmaAnKL

A RAWTY, X Qs

SUFEOLK,

VIRZINIA

ougirel ae RHER Sake

CODICIL TO THE WILL
or
JOSEPHINE S. HOWELL

P
————

I, JOSEPHINE S. HOWELL, a resident of Southampton County,

State of Virginia, do make, vublish and declare this to be a

Codicil to my Last Will and Testament executed February 1, 198S.

§ FIRST: I hereby revoke and cancel ITEM NINE of ny said

Will and in lieu thereof, do hereby substitute the following:

lI___nln_l I give and bequeath unto my daughter, LYNDA

HOWELL BOND, or if she be not 11ving at my death, to her descen-

to the following: At the time of the execution of this Codicil
to my Will I have endorsed or signed notes for, or become the
principal debtor on several obligations for the benefit of my
daughter, LYNDA HOWELL BOND and her husband, EDWARD BOND., I
signed a note at United Virginia Bank in order to pay a debt of
my daughter, Lynda, and her husband Edward in the amount of
$32,000,00, and in addition thereto have paid $17,000.00 to

. \United Virginia Bank, all of which shall be regarded as a debt

Idue and owing to my estate; also at Sovran Bank there is a note
in the amount of $21,000.00, which my daughter is presently

maintaining in a current status, but which if I or ny estate

———

must pay, shall be regarded as a debt due and payable to my
estate; and in addition thereto I have paid $11,000.00 to Sovran
Bank for the account of Lynda and Edward Bond which shall alsgo be

dants, per gtirpes, all of my stock in No. 3 Howell Corp, subject

14
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ﬂregarded ag a debt due and owing my estate, Also at the Ebykins

Branch of Sovran Bank I have endorsed a note for my daughter

Lynda and my son-in-law Edward Bond in the amount of $29,203.00. |

If, I have to pay this note, or after my death my estate must payi

this note, then it too shall be regarded as a debt due and owing
ny estate, I direct that my Executor shall take any and all
means possible under the law to collect all of the foregoing gums:
due and payable to my estate, lncluding but not limited to, |
obtaining judgment against the debtors for the puxpose of
subjecting the outstanding common stock of No, 3 Howell Corp.
which I have given to Lynda Bond to the lien of>such judgment,
After obtaining such stock, my Executor shall vote said stock in
such manner as to sell all of the assets of No., 3 Howell Corp. to
satisfy the debts due and owing my estate by Lynda and Edward
Bond including, but not limited to any additional debts which I
create for their benefit prior to my death., In the event the
49%.interest in the assets of No. 3 Howell Corp. owned by Lynda
Bond are not sufficient at the time of my death to satisfy all

of the debts due and owing to my Estate, then I direct my
Executor under the lien of any such judgment to proceed against
fthe undivided one-fifth interest which Lynda Bond owns in
property in Ritty Hawk, North Carolina which includes two
iwaterfront cottages and lots together with vacant lots on
Lindbexrg Street, In addition to all of the rights, powers and

discretions conferred upon my Executor hereinafter, and not in

15
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limitation thereof, I confer upon my Executor the widest possible
discretion, power and authority, which shall be questioned by no

one, in the collection of the debts recited in this ITEM NINE of

my Will and any other debts that might be due and owing by any ;
other person or persons to my estate. In the event the common :
stock of No. 3 Howell Corp. owned by Lynda Bond at my death, and|
the one-£ifth undivided interest in property at Kitty Hawk, Nortﬁ

Carolina mentioned hereinbefore are not sufficient to cover the |

i
obligations.of Lynda Bond and her husband at my death, then such
additional funds as are necessary to pay said obligations, shall
be deducted from her share of my residuary estate which might be
available to my said daughter, Lynda Howell Bond. i

SECOND: I do hereby add a new item to my Will which shall
read as follows:

ITEM FIFTEEN: I have pledged with Sovran Bank, as security,
certificates in the amount of $111,000.00 on account of a debt
due and owing to Sovran Bank by my daughter, Peggy H. Johnson
and her husband. In the event the Johnsons are unable to make
such arrangements as are necessary to release my certificates to
my Executor within six (6) months after the date of my death, 1
direct my Executor, if he, in his sole discretion deems it
necessary, to obtain judgment against my saidAdaughter and her
husband and to use all such means as are available'ﬁnder theulaw

to c¢ollect this debt,
THIRD: 1In all other respects I do hereby confirm, ratify

16
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Jl to me and to the witnesses in my presence that said instrument

and republish my said Will.

IN WITNESS WHEREOF,.I have hereunto set my hand and seal to

this Codicil on the _éEL:_;_ day of September, 1987.
;4'3.;“.4 -QI :‘a:t;‘ .\'.?"..EQW'(-«
JeSephine S, Howell

Signed, sealed, published and declared by Josephine S, Howell as :
and for a Codicil to her Last Will and Testament in our presence,i
and we at her request and in her presence and in the presence of !
each other, have hereunto subscribed our names as witnesses the

day and year first above written, f

"é&f“ Yifin. of @/M%déc ;'7/‘52-
QR ekt
Lol z)poﬁé of éﬁ;§€§2€£/éi, éfzéL

[y
[

COMMONWEALTH OF VIRGINIA
CITY OF SUFFOLK, to-wit:

Before me, the undersigned authority, on the day and year
£ixst above written, personally appeared Josegphine 5. Howell,
_&24_&4.\&\« and i%ﬂ_«@_ﬁn@ XA, —
knowh to me to be the Testator and/the witnesses, respectively,
whose names are signed to the foregoing instrument and all of
these persons being by me first duly sworn, the Testator declared

is a Codicil to her Last Will and Testament and that she had
willingly signed and executed said Codicil in the presence of
said witnesses as heyr free and voluntary act for the purposes
therein expressed; that said witnesses stated before me that the
foregoing Codicil was executed and in the presence of said
witnesses who, in her presence and .at her request and in the
presence of each other, did subscribe their names thereto as
attesting witnesses on the day of the date of said Codicil

at the time of the execution of said Codicil, the Testator was
over the age of eighteen (18) and of sound and disposing mind
and memory,

osgphine §. Howell

17
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}éZV)v’AIJ/dyL4
- Witness
¢ '-\\ ! /:':' = * . .
O i/
N & «ﬁvﬂk>¢4%%<;
MNitness
Subsczibed,ssworn and acknowledged befo:i}me b%égre ?z?tator and |
by and r:
witnésses, this Q13 day of Septembék, 1987, !
My Commigsion Expires: \”rY\(\CC¥\ﬁ;f§XECAE:£!

Ao L Elsichog
Notary Public

~

\Aw orrioes ”
RAWLY, LIADBGY,

a RAWLS, R-q.
SUFFOLK, VINOINIA
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CODICIL TO WILL

oF

JOSEPHINE S. HOWELL

T, JOBEPHINE S. BOWELL, & resident ¢ Southanpton

1

County, 3tTate of Virginia, do make, publish and declare tlis

+0 be a Codicil ¢ my Last Will and Testament, dated Faebruary

1, 1985.

FIRST - 1 do hereby revoke and cancel ITEM NINE of nmy

e anawe memin aiem s en eeme. e

said Will and 3in 1liec thareof, do hereby \substitute the
|| following: | ’

ITEM NINE: I give and bequeath unto my daughter, LYNDA '
HOWELL BOMND, or if she be not living at my death, to her
descendants, per st s, all of my stock in Na. 3 Howell
Corp. subject to the following: At the time of the execution
of this Codicil to my Will I have endorsad or signed notes
for, or become the principal debtor on several obligations
‘for the benefit' of my daughter, LYNDA HOWELL BOND and har
_!hugband, EOWARD BOND. I signed a note at United Virginia
g Bank in order to pay a debt of my daughter, Lynda, and her
;’husband Edward in the amount of $32,000.00, and in additioq
;thereto' have paid $17,000.00 to United Virginia Bank, all of

! « which shall be regarded as a debt due and owing to my estate;
W asriSes ‘ ! also at Sovran Bank there is a note in the amount of

RAwLY. VARISL

! S . . .
o gaviu Do, $21'006?bo, which my daughter is presently maintaining in a

ANPPO LR, YINYINLS

current status, but which if I or my estate must pay, shall ]

i

EXHIBIT

3
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" be regarded as a debt due and payable to my estate; and in
~iaddition thereto I have paid $11,000.00 to Sovran Bank for
the account of Lynda and Edward Boﬁd which shall also be

.regardad as a debt due and owing my s=state. Aalso at the

Boykins Branch cf Sovran BanX I have endorsed a necte Ior ay
daughter Lynda and my son-in-law Edward Bond in the amount of

o , .
§29,284.00. I, I have to pay this note, cr after my death

my estate must pay this noze, then it tco shall be regarded

as a debt due and owing my estata. I direct that my Executor
éhall take any and alli means possible under the law to
éoilect .all of the foregoing sums due and payable to ry
estate, including but not limited to, obtaining judgment
égainst gkhe debtors for the purpose of subjecting the
%utstunding common stoke of No. 3 Howell Corp. which I have
iiven toylynda Bond to_ the lien of such judgment. After
oFtaininq such stock, wmy Executor shall vote said stock in
such mannef as to sell all of the assets of No, 3 Howell
corp. to\Lat;sfy the debts due and owing my estate by Lynda
and Edwaxd Bond including, but limited to any additional
debts whigh 1 create for their benefit prior to my death. In
the evenq the 49% interest in the asssts of No. 3 Howell
Corp. own%i by Lynda Bond are not sufficient at the time of

my! death Mo' satisfy all of the debts due and owing to my

‘ Estaté, tﬁ¢n T direct my Executor under the lien of any such

ju&gment t proceed against the undivided one-fifth interest
wrlch Lynda Bond owns in property in Kitty Hawk, North
Carolina which includes two waterfront caottages and lots

7574836759:#10/1
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1 ‘ i .

together with vacant lots cn Lindberg Street. In addition to

a}l of the rights, powers and discretions conferred upon my

|  Executor hereinafter, and not in iimitation thereof, I confer

upon @y Executor ine widest possible discretion, power and
autherity, whica shall be gquestioned bv nc ane, :n the
f collection of the debts rscited in tais ITEM NINE of =y Will
i and any other debts that might be due and owing by any other
|
!l

person oY persons to wy estate, In the event the common

atock .qf No. 3 Howell Corp. swned by Lynda Bond at ny death,

and the one-fifth undivided interest in property at XKitty
Hawk, North Carolina mentioned hereinbefore are not

éutficie_nt to cover the obligations of Lynda Bond and her

— o ———

fxusband ~at my death, then such additional funds as are

hecessary to pay said obligations, shall be deducted from her

Ehare of my residuary estate which might be available to my

ésaid datlxghter, Lynda Howell Bond, and she shall use all means

gavailabia under the law to collaect any sums then due and

e ———— s vt = s o

?payableé#o ny estate.

! "’ r' SECOND: I do hereby revoke and cancel ITEM THIRTEEN of
! ny saic%. Will and in Iieu thereof do hereby substitute the
followifng:

:
i

ITEM THIRTEEN: I nominate and appoint my daughter, I
" Ameliai H. Spivey, Executor of this my Last Will and

PR T— Testamént. In the event my said daughter, Amelia H. Spivey,
: AAWLY. wAng? ! - !
! & nawee, ma for any reason does not qualify, or having gqualified, resigns ’

1 SUPPHLK. YIAWINIA

“ or dieé while serving as such, then I nominate and appoint my
)

|
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daughter Geneva H. Cauley and Sovrarn Bank, N.A. to serve as
Executors in the place and stead of Amelia H. Spivey. In the :

event my daughter Geneva H. Cauley does not qualify, or

having qualifiec, resigns or dies while serving as suca, it !

n

shall not 2e necessary Zox any other gersen To gualify an

PR T Py P i~

¢ serve wWwith Sovran 3ank, N.a. ap Executar of Tthis my will,

I direct that my Executdr, or any successor, be allowed

to qualify without giving surety an als, her or its bond, and

that an appraisement of my estate be waived.

i THIRD: I do hexeby add a new item to my Will which
I shall read as follows:
ITEM FIFTEEN: I have pledged with Sovran Bank, as

security, certificates in <the amouat of $111,000.00 on

et . ——— ————  —— -t

account of a debt due and owing to Sovran Bank by my
daughter, Peggy H{ Johnscen and her husband. 1In the event the
Johnsons are unable to make such arrangements as are
ﬁ necessary to release my certificates to my Executor within
six (6) months after the date of ny death, I direct my
" Executor, if he, in his sole discretion deems it necessary,
to obtain judgment against my sald daughter and her husband
and to use all such means as are available undar the law to

collect this debt.

FOURTH: In all other respects I do hereby confirm,

ratify, and republish my said will.
LAY OPPFIVES
nAawbi. satiti,
& GAWLH, ihd.
HUPAGLE, VIR IINIA

IN WITNESS WHEREOF, I sign, seal, publish and declare
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IN WITNESS WHEREOF, I sign, seal, publish and declare
this instrument to be a Codicil to my Last Will and Testament

this __.." "  day cf May, 1990, at Suffolk, Virginia.

: R L Sl (STAL) :
| Fosephize S. Howell

i Signed, sealea, publisned and declared by JOSEPHINE S, HOWZLL
.~ as and Zor and Tc be a Csdicil to her Last Will and Testament
i in our presence and we, at her request and Ln 1er presence
and in the w»resence 57 each other, have hereuntvo subscriked
our names as Witnesses the day and vear acpova set out.

ol Tl g of Mot THMLEE . LT |

b S VTS

P
Vi
.

L /2
e L LR
7

L3 s
X ) s .
'\"L/. P lli' N -'\\Jl.-'\ . ]
G i

(]

STATE OF VIRGINIA
CITY QOF SUFFOLX, to-wit:

Before me, the undersigned authority, on this day
personally appeared JOSEPHINE 8§, HOWELL, x’Aliw. Vliwhall
and O, & Berison ; known to me to bg the.Testator

and the witnesses, raespectively, whose names are signed to
the foregoing instrument and all of these persons being by me
first duly sworn, JOSEPHINE S. HOWELL, the Testator, declared
to me and to the witnesses In ny presence that said
instrument is a Codicil to her Last Will and Testament and
that she had willingly signed and executed it in the presence
of said witnesses as her free and voluntary act for the

. purpose therein expressed; that said wltnesses stated before
me that the foregoing Cecdicil to her Last Will and Testament
in the presance and at her request, and in the presence of
each other, did subscribe their names thersto as attesting
witnesses on the day of the date of said Codicil and that the
Testator, at the time of the execution of said Codicil, was
over the age of elghteen (18) years and of sound and
disposing mind and memory.

L . ' .: N ": s st
MR PPN P il (A A LY

TESTATOR
aarres ': :ﬁ"M vl }' ¥ .]a\-..ol\[( C e\
:.:; :n::-:. /. (j ) WITNESS
PRI IM(‘{‘-J,. (!.:;v /C"l[_",,‘ﬂ'l\..,
: A WITNESS
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subseribed and sworn and acknowledged before me by JOSEPHINE
S. HOWELL, the Testator, and subscribed and sworn before me
by ~9hLitg “dricteal adf and _Clye. Q. Dt ,
witnessas, this _/C7 day of May, 1990.

4 ) N T o .. ’ .'3.' ."' C ‘.‘ ':4. i
! : "~ Notary Public

f My Commission expires:

}

1

i

. USAir begins with you

1990
Codicil f

e —— et e e, e s S e — awr. =

o e

——
——

| ——= —rwTesacs Al 0 L

I
1av GPFCRY l !
avle. alflul
+» RAWLE, W, ’
PPOLA. VINGINIA l‘
|
i
|
|
|
| |
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CODICIL TO WILL

o

JOSEPHINE S. HOWELL

-. JOSEPHINE . HOWELL, a resident -7 <ne Soutnhamprcn
} County. States of virginia, do make, publish and declare chis

to be a Codicii o my Last Will and Testament,  executad

Fabruary 1, 198%.

FIRST: 1 hereby revoke and cancel ITEM SECOND of my

Codicil dated May 10, 1990, which revoked and canceled ITEM

THIRTEEN of my said Last Will and Tes&ament, and in lieu
thereof, I du hereby substitute the Folaowing:

ITEM THIRTEEN: I nominate and apégint my daughtexs,

Geneva H. Cauley and Amelia H. Spivey as SB-Executozs of this

| my .Last Will and Testament. If eitﬁer daughter cannot

qualzfy, or having gualified, resigns oq dies while serving

e o ¢ o > e $ 0 b e et = =4 S 8

t as,such, I direct that my other daughteﬁ may serve alone as
1t efsole Executor of this Willi. If nei-hbr of said daughters
2 q a%ifies, or having qualified, both of |them resign or dies
| .e serving as ExeCutora I nominate and appoint Rebecca R.
:'l or Frank M. Rawls(aé Executor of this my Last Will and

itlament .

|: { I direct that my Executor or any cuceeseor be allowed to

'
i
AW orriges |
)
SHUVAQN u.'v»ln.\ww
WrFok, v2 p.ﬁmu‘

laig'

‘.1$y wichaut ng1ng securlty on his on her bond, and that |

i pPIQLS%l of my estatc be waived.

H 1] - -y / '
5 4& o). 1,4/ 3
SR : EXHIBIT
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QND: In all other xespects, } do hereby confirm,

SEC

l
ia:ify,

i
|

kN !
: ‘Qﬁgi@d, se
4l Eisi andj for her Last Will and Testament, in our
e apd wg, at her request, and in|Wer presence, and in
snge o

7574836739:216/17

and =epublish my said Last Will %md Testament and any

{witnes
I:I :

bdicii) this

dtlier Codic:is executea by me prior to fthis Codicil.

N WIMNESS WHERECF, . nhave nereum:c! set mv hand and seai

2 . i,
day of _Vhiit ,
! AT

+

A <! PR N

ro/s . . M R'd oy .

i N N ,I‘ X '-' i

Yori pofard, §o 0% VEE (SEAL)

& Jgéephine sl. Howell

led, published and declhred by Josephine S.

each othex, have hergunto subscribed our
es the day and year abo&e set out.
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FERGUSON, RAWLS,
MACDONALD
& OVERTON, P.C.
P. 0. Box 1458
Suffolk, VA 23439-1458
(757) $39-2400
(757) 934-0953 FAX

-

VIRGINIA: IN THE CIRCUIT COURT OF SOUTHAMPTON COUNTY
GENEVA H. CAULEY, ET AL.,
Plaintiffs,

\2 IN CHANCERY NO.

PEGGY H. JOHNSON, ET AL.,
Defendants

SWER OF FRANK M. RAWLS, NOMINATED EXECUTOR

AN V. RAWLD, NUMINAILY AL LR

OF THE ESTATE OF JOSEPHINE S. HOWELL, DECEASED

Now comes Frank M. Rawls, Nominated Executor of the Estate of Josephine S.
Howell, deceased, in person, and for my answer to the Bill of Complaint to Establish
Lost Will and Codicils, state as follows:

1. I admit the allegations contained in paragraphs 1 through 18 of said Bill of
Complaint.

2. I neither admit nor deny the allegations contained in paragraph 19 of said
Bill of Complaint, having no knowledge of the same.

WHEREFORE, Defendant, Frank M. Rawls, respectfully requests the Court to

enter an order decree granting the relief requested in the bill gf complaint filed herein.

Frank M. Rawls, Nominated Executor of the
Estate of Josephine S. Howell, Deceased

Southampton Co. Circuit Court |

FILEQ THIS THE _o/ S DAY
1 oF Oc7 1927 TIME 7 Jo fM
~TST% WAYNE M. COSEY, CLERK

o
e D 7_0C.

3
{

—
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FERGUSON, RAWLS,
MACDONALD
& OVERTON, P.C.
P. O. Box 1458
Suffolk, VA 23439-1458
(757) 539.2400
(757) 934-0953 FAX.

Frank M. Rawls

Ferguson, Rawls, MacDonald & Overton, P. C.
332 W. Constance Road

P. O. Box 1458

Suffolk VA 23439-1458

Tel. 757-539-2400

Fax 757-934-0953

CERTIFICATE OF MAILING

I hereby certify that a true copy of the foregoing document was mailed this 21*
day of October, 1999, to Christine H. Buchanan, Esquire, HOFHEIMER NUSBAUM,
P.C., P. O. Box 3460, Norfolk VA 23514-3460, of counsel for the plaintiffs, Geneva H.
Cauley, et al., and to the defendants, PEGGY H. JOHNSON, 29406 Johnson Drive,
Boykins VA 23827, BENJAMIN E. JOHNSON, JR., 29357 Vicks Millpond Road,
Branchville VA 23828, MEADOW J. KELLY, 7160 Autumn Ridge Lane,
Mechanicsville VA 23111 and JOSEPH D. JOHNSON, 29187 Porterhouse Road,

Boykins VA 23827. ///j//w—/—?
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FERGUSON, RAWLS,
MACDONALD
& OVERTON, P.C.

P. 0. Box 1458
Suffolk, VA 23439-1458
(757) 539-2400
(757) 9340953 FAX

VIRGINIA: IN THE CIRCUIT COURT OF SOUTHAMPTON COUNTY
GENEVA H. CAULEY, ET AL.,
Plaintiffs,

V. IN CHANCERY NO. 99-179

'PEGGY H. JOUNSON, ET AL,

Defendants

AMENDED ANSWER OF FRANK M. RAWLS, NOMINATED
EXECUTOR OF THE ESTATE OF JOSEPHINE S. HOWELL, DECEASED

Now comes Frank M. Rawls, Nominated Executor of the Estate of Josephine S.
Howell, deceased, in person, and for my amended answer to the Bill of Complaint to
Establish Lost Will and Codicils, state as follows:

1. I admit the allegations contained in paragraphs 1 through 5 of said Bill of
Complaint.

2, I neither admit nor deny the allegations contained in paragraph 6 of said
Bill of Complaint as to the originals of the 1985 will or the 1992 codicil. A copy of the
codicil dated September 21, 1987 indicates that the original was left in the custody of
the law firm of Rawls, Habel and Rawls (now Ferguson, Rawls, MacDonald & Overton,
P. C.). Itis likely that the originals of those other documents were left in the custody of

our law office, but I cannot affirmatively state that that is true.
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FERGUSON, RAWLS,
MACDONALD
& OVERTON, P.C.
P.0.Box 1458
Suffolk, VA 234391458
(757) 5392400
(757) 934-0953 FAX

3. I admit the allegations contained in paragraph 7 to the extent that records
of this law firm indicate that the 1990 codicil was left in the custody of Mrs. Howell,
and said codicil is now in the possession of Amelia H. Spivey.

4, I admit the allegations contained in paragraphs 8 through 17 of said Bill of
Complaint.

5. I neither admit nor deny the allegations contained in paragraph 18 of said
Bill of Complaint, inasmuch as I cannot affirmatively state that the said documents were
lost or destroyed while in the custody of J. Lewis Rawls, Jr. or in the custody of this law
firm,

6. I neither admit nor deny the allegations contained in paragraph 19 of said
Bill of Complaint, having no knowledge of the same.

WHEREFORE, Defendant, Frank M. Rawls, respectfully requests the Court to

enter an order decree granting the relief requested in the bjll-of Complaint filed herein.
/L

/rank ” Rawls, Nominated Executor of the
Estat€ of Josephine S. Howell, Deceased

Frank M. Rawls

Ferguson, Rawls, MacDonald & Overton, P. C.
332 W. Constance Road

P. O. Box 1458

Suffolk VA 23439-1458

Tel. 757-539-2400

Fax 757-934-0953
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CERTIFICATE OF MAILING

I hereby certify that a true copy of the foregoing document was mailed this 3d '
day of December, 1999, to William F. Devine, Esquire, HOFHEIMER NUSBAUM,
P.C., P. O. Box 3460, Norfolk VA 23514-3460, of counsel for the plaintiffs, Geneva H.
Cauley, et al., and to William H. Oast, III, Esquire, OAST & HOOK, P. C., P. O. Box
399, Portsmouth VA 23705, of counsel for the defendants, Peggy H. Johnson,
Benjamin E. Johnson, Jr., Meadow J. Kelly, and Joseph D, Johnson.

FERGUSON, RAWLS,
MACDONALD
& OVERTON,P.C.
P.0. Box 1458
Suffolk, VA 23439.1458
(757) 5392400
(757) 934-0953 FAX
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VIRGINIA: IN THE CIRCUIT COURT OF SOUTHAMPTON COUNTY

GENEVA H. CAULEY, ETC.,ET AL.,

~ Plaintiffs,
\Z IN CHANCERY NO. CH99-179
PEGGY H. JOHNSON, ET AL.,
Defendants.

ANSWER TO CROSS-BILL

Inresponse to the Cross-Bill asserted by defendants in this case, by counsel, state as follows:

1. Plaintiffs admit that Josephine S. Howell died March 5, 1999.

2. In response to the allegations set forth in paragraph 2, plaintiffs admit that the May
10, 1990 Codicil is the only original estate planning document that they have been able to locate
concerning the estate of Josephine S. Howell, deceased. Plaintiffs refer to the allegations and prayers
for relief in their Bill of Complaint concerning the remaining estate planning documents for the
Estate of Josephine S. Howell, deceased.

3. Defendants deny the allegations and legal conclusions set forth in paragraph 3.

4.' Plaintiffs deny any allegations in the Cross-Bill which was speéiﬁcally admitted..

WHEREFORE, plaintiffs, by counsel, respectfully request that the Court enter an Order or
Decree dismissing defendants’ Cross-Bill; granting the relief requested in plaintiffs’ Bill of

Complaint; and granting such other, further, and additional relief as is appropriate.
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GENEVA H. CAULEY, AMELIA H.
SPIVEY, LYNDA H. BOND, RENEE C.
RAINS, KATHY C.FATICO, STEPHEN W.
CAULEY, I, HOLLEY BLYTHE; KIM
BLYTHE, KAREN BOND, ELIZABETH

GRAFF, and SUZAN BOND
By: /Ié{ Q(O\,
Of Counsel
William F. Devine (VSB No. 26632)
Hofheimer Nusbaum, P.C.
1700 Dominion Tower
999 Waterside Drive
Post Office Box 3460

Norfolk, Virginia 23514-3460
(757) 622-3366
Fax: (757) 629-0700

Certificate of Service

I hereby certify that a true copy of the foregoing Answer to Cross-Bill was served by first-
class mail, postage prepaid, upon William H. Oast and Andrew H. Hook, Oast & Hook P.O. Box
399, Portsmouth, Virginia 23705-0399 and Frank M. Rawls, Ferguson, Rawls, MacDonald &
Overton, P.C., 332 West Constance Road, Suffolk, Virginia 23439 on the of December 1999.

IO~

William F. Devine

HN1:267642.1
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VIRGINIA: IN THE CIRCUIT COURT OF SOUTHAMPTON COUNTY

GENEVA H. CAULEY, ETC.,ET AL.,

Plaintiffs,
\2 IN CHANCERY NO. CH99-179
PEGGY H. JOHNSON, ET AL.,

Defendants.

MOTION FOR SUMMARY JUDGMENT
Plaintiffs, Geneva H. Cauley, etc., et al., by counsel, move for Summary Judgment pursuant
to Rule 3:18 of the Rules of the Supreme Court of Virginia.
L Statement of Facts
A. The following facts are not disputed for purposes of this motion:

1. On or about February 1, 1985, Josephine S. Howell duly executed her Last
Will and Testament ("the Will"). The Will was self-proving in accordance with the provisions of
Section 64.1-87.1 of the Code of Virginia of 1950, as amended. A copy of the Will is attached
hereto as Exhibit 1.

2. On or about September 21, 1987, Josephine Howell duly executed a codicil
to the Will ("the First Codicil"). The First Codicil was made self-proving in accordance with the
provisions of Code Section 64.1-87.1. A copy of the First Codicil is attached hereto as Exhibit 2.

3. On or about May 10, 1990, Josephine Howell duly eiecuted a Second Codicil
to the Will ("the Second Codicil"). The Second Codicil was made self-proving in accordance with

the provisions of Code Section 64.1-87.1. A copy of the Second Codicil is attached hereto as

Exhibit 3. 0"5‘13‘7?33‘0!1 rgult Gourt

iLED 'm 19 THE Y .
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4. On or about May 14, 1992, Josephine Howell executed a third and final
codicil to the Will ("the Third Codicil"). The Third Codicil was made self-proving in accordance
with the provisions of Code Section 64.1-87.1. A copy of the Third Codicil is attached hereto as
Exhibit 4.

5. Each codicil expressly refers to and republishes the Will.

6. Josephine Howell died on March 5, 1999. See Bill of Complaint, ] 1 and
Answer q 1 attached hereto as Exhibit 5. |

7. At some time after Mrs. Howell’s death, the original of the Second Codicil
was found, along with copies of the Will and First Cedicil and Third Codicil.

8. The original of Mrs. Howell’s will and First and Third Codicils could not be
located.

9. The Second Codicil was never revoked.

II. Standard for Summary Judgment

Summary judgment shall be entered if no material fact is genuinely in dispute. See Rule
3:18. Summary judgment is appropriate in those cases in which the only dispute concerns a pure
question of law. See Carwile v. Richmond Newspapers, Inc., 196 Va. 1, 5, 82 S.E.2d 588, 590
(1954). 1t applies only to cases in which no trial is necessary because no evidence could affect the
result. See Kasco Millsv. Ferebee, 197 Va. 589, 593,90 S.E.2d 866, 870 (1956); Marshallv. Dean,
201Va. 699,703,112 S.E.2d 895, 898 (1960); see also Bland v. Norfolk Southern Railroad Co., 406
F.2d 863, 866 (4th Cir. 1969) (“While a day in court may be a constitutional necessity when there
are disputed questions of fact, the function of a motion for summary judgment is to smoke out if

there is any case, e.g., any genuine dispute as to any material fact, and, if there is no case, to conserve

HN1:277564.1 2
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judicial time and energy by avoiding an unnecessary trial and by providing a speedy and sufficient
summary disposition.”).

While sumfnaxy judgment rules and discovery rules are not intended to substitute a new
method for trial when an issue of fact exists, these rules were adopted to allow the trial court to bring
litigation to an end at an early stage when it clearly appears that one of the parties is entitled to

judgment in the case as made out by the pleadings and the admissions of the parties. See Carson v

LeBlanc, 245 Va. 135, 139-40, 427 S.E.2d 189, 192 (1993).
III.  Analysis

Under certain circumstances, there is a presumption that a will not found after the death of
the testator was destroyed by the testator animo revocandi. Such a presumption ariSes, if at all, only
if the original cannot be located. Under Code § 64.1-58.1, a codicil may be revoked only (1) by
cutting, tearing, etc., with the intent to revoke; (2) by a writing expressly revoking the will to which
the codicil relates; or (3) by a later inconsistent will or codicil.

The original Second Codicil was never revoked and therefore there is no "presumption” of
revocation with respect to that document. Mrs. Howell’s Second Codicil was not revoked by any
of the methods listed in Code §64.1-58.1, and it remains a valid codicil and should be probated as
such. See Virginia Code §§ 64.1-45 (construing the term "will" to extend to include any
testamentary document, including codicils) and 65.1-49 (setting fo;th prerequisites for validity of
wills). The Second Codicil is a "will" under Code §§ 64.1-45 and 65.1-49, and is entitled to probate.

In Re the Estate of Smith, 378 N.W.2d 555 (Mich. App. 1985), the court held that the Probate
Court erred in not allowing an original codicil and copy of will to probate. In Smith, the decedent

executed several wills during the latter years of his life. He also executed a codicil to his last will

HN1:277564.1 3
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which made a change in a minor bequest and expressly ratified the remaining provisions contained
in his last will. After his death, a search was made of the decedent’s personal effects, and the
original of his codicil was found together with a copy of his last will. The question of presumption
was dismissed as the court determined that the codicil as of the time of its execution replaced the will
and became the testator’s only valid will. As with Virginia Code § 64.1-45, the Michigan statutes
defined a will to include a codicil, and allowed for incorporation by reference. The court in Smith
held that under these statutes, the codicil was a separate and independent testamentary document the |
complete terms of which could be established by reference to the copy of the last will, which had
been ratified in the codicil. Therefore, the court concluded that both the codicil and will should be
admitted to probate.

The statutory theme of Smith is equally applicable to the case at bar. There are two Virginia
statutes which are applicable: Vifginia Code § 64.V1 -45 defines "will" to include a codicil, and Code
§ 64.1-60 allows for republication of a will by a codicil.

Asin Smith, Mrs. Howell’s Second Codicil is a valid testamentary instrument as required by
Virginia Code § 64.1-49 and as defined in Code § 64.1-45, and was never revoked in any manner.
Therefore, the Second Codicil should be admitted to probate as such. The Will, which was
- republished in paragraph 4 of the Second Codicil, should also be admitted to probate to prove the
dispositive provisions of the Codicil. It is clear that there is no evidence that will change the fact
that the 1990 Codicil is an original document. There is no dispute that this is so.

IV.  Conclusion

For these reasons, plaintiffs, by counsel, respectfully request that the Court enter an order

admitting Mrs. Howell’s Second Codicil to probate along with the copy of the Will; determining that

HNI1:277564.1 4
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plaintiffs are entitled to be reimbursed from the Estate for their attorneys’ fees and costs incurred in
this matter; and granting such other, further, and additional relief as is appropriate.
GENEVA H. CAULEY, ETC,, ET AL.

Of Counsel

William F. Devine (VSB No. 26632)

E. Diane Thompson (VSB No. 20804)
Christine H. Buchanan (VSB No. 35978)
HOFHEIMER NUSBAUM, P.C.

1700 Dominion Tower, Suite 1700

Post Office Box 3460

Norfolk, Virginia 23514-3460
Telephone: (757) 622-3366

Facsimile: (757) 629-0700

Certificate of Service

I certify that on the 3™ day of April, 2000, a true copy of the foregoing Motion for Summary
Judgment was served by first-class mail, postage prepaid, upon H. Oast, Esq., Oast & Hook, P.C,,

Post Office Box 399, Portsmouth, Virginia 23705-0399.

William F. Devine

HN1:277564.1 . 5
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FRANK E. SHEFFER - DIRECT

¥ % % 8
DIRECT EXAMINATION

BY MR. DEVINE:

Q. Good morning, Mr. Sheffer.

A. Morning.

Q. Can you please state your full name.

A. Frank Edward Sheffer, S-h-e-f-f-e-r.

Q. And you're a certified public accountant
in Suffolk; is that correct?

A. That's correct.

Q. Tell me very briefly -- tell the Court
your professional background.

A. I'm a CPA and practiced as a CPA in
Suffolk for 51 years.

Q. I'd like you to turn your attention to
Josephine Howell. You did some work for her over the

course of a number of years; is

that correct?

to work with

A. That's correct.

Q. Tell me how you came
Ms. Howell.

A.

I was referred to this client,

Ms. Josephine Howell,

attorney in Suffolk.

by J. Louis Rawls, Jr., an

Ms.

Howell had sought some

advice from Louis Rawls as to whether or not she --
how she could do some tax planning so she could make

gifts to her children duringAher lifetime in order to

TAYLOE ASSOCIATES,
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FRANK E. SHEFFER - DIRECT

.9
legally avoid state taxation later on.

Louis Rawls referred Ms. Howell and her
daughters to me, and they came td my office. This is
how I started doing the work for the Howells.

Q. Was that in the mid 1970s?

A. That's correct.

Q. Was part of the work you did with
Mé. Howell and Mr. Rawls -- you talked about tax
planning. Was it estate planning?

A. It was estate tax planning.

Q. Tell me, did you meet with Ms. Howell?

A. Yes, sir, I did.

Q. How many times approximately during that
first period?

A, Oh, this is just an estimate, maybe eight
or 10 times.

Q. And with Mr. Rawls with her?

A. With Mr. Rawls present.

Q. Did Ms. Howell explain what she wanted to

accomplish in her estate plan?

A. She did. With the help of her attorney

she explained exactly what she wanted to do.

Q. Tell me what she wanted to do.
A. As she explained it she owned several

farms, and she wanted to make gifts during her

TAYLOE ASSOCIATES, INC.
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FRANK E. SHEFFER - DIRECT

10
lifetime of farms by giving them to her four
daughters.

She asked about what the estate tax or
gift tax would be, and we then made a computation
explaining what the gift tax would be if she were to !
make the gift all at one time or over a period of
time because of the annual exclusion that they had
during those days. I think it was 3,000 early on and
then 10,000 later on after the law was changed.

So, she could make gifts without paying
any tax if the gift was not more than 10,000 dollars.
We explained that to her, that gifts could be made
over a period of years, not a large gift all at one
time, the full value of the farms she wanted to give
away to her children.

So, we then computed the estate tax, what
we estimated the estate tax to be at that time, and
she decided she wanted to go ahead and start making
gifts.

Q. Were you involved in her decision to set

up four corporations?

A.  Yes, I was indeed.
Q. How did that come about?
A. Ms. Howell explained she had different

farms she wanted to leave to her different daughters.

TAYLOE ASSOCIATES, INC.
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11

So, we decided we would set up a corporation for each
one of the farms to be conveyed to each one of her
daughters. The corporations were called Howell
Corporation No. 1, 2, 3, and 4.

Howell Corporation No. 1 was to receive
some of the assets that Ms. Howell wanted to keep and
manage for her own sake. The other three
corporations were tb be set up to be given as gifts,
the stock to be given to her daughters over a period
of years.

Q. There was not a corporation that was

designated for her daughter Peggy?

A. No, sir, not to my knowledge.
Q. And did she discuss with you at the
time -- at the beginning here in the mid 19708 and

were you present when there were discussions about

A
.

why that was?

A. Yes, I was.
Q. What did you understand?
A. My understanding was Ms. Howell had made a

gift in 1976 to her daughter Peggy of a farm, which I
understood -- and I didn't know this, but I
understood later on -- was sold for some $£95,000, 90-
or $95,000.

I didn't have anything to do with that.

TAYLOE ASSOCIATES, INC.
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12
That's just what I understood. However, we did file
a gift tax return on someone before that. We have a
copy of a gift tax return showing the value of the
farm to be $95,000 in the gift.

Q. Did you also understand from those
discussions about a gift of farmland back in 1962 to~
Peggy?

A. Previous gifts to her, ves. That was just
what I understood.

Q. And Ms. Howell, to your knowledge, did
indeed set up and maintain these corporations over
the years?

A. Every year we prepared corporation income

tax returns for the four corporatiomns.

Q. Every yvear until her death in 19997

A. That is correct. '99 -- I think '99 is on
extension.

Q. After that time you've continued to do

work for the corporation?

A. That is correct.

Q. And to your knowledge -- during the
following years, after this mid 1970s period, did she
in fact make gifts of stock in Corporations 2, 3, and
4 to the respective daughters?

A. That is absolutely correct.

% e %

TAYLOE ASSOCIATES, INC.
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17

<
the corporation. ﬁ&ho wod%% be willing to buy stock
in the corporation if you had a minority interest in
the corporation and the stock is not freely traded at
all. It doesn't pay any dividends. You don't have
any control of the management of the corporation.

So, that is the reason why the Intermnal
Revenue Service recognized this discount of 15
percent for the minority discount and another 15

v

percent for the lack of marketability.

Q. She made those gifts of stock through her
lifetime?

A. Every year, yes, sir.

Q. During all the time you worked -- your

office did work for Ms. Howell and her corporations,
did Ms. Howell ever tell you she was abandoning the
estate plan she set up in the 1970s?

A. Never mentioned it to me, not the first
time.

Q. Did you ever receive any indication from
any source that she had decided to abandoﬁ her estate

plan or revoke her will?

A, No, sir, I did not.
Q. You talked about the valuation
guestions -- strike that. I apologize.

Did you have a meeting after Ms. Howell

Tp.v'v AT wnnOCIATES' INC.
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FRANK E. SHEFFER - DIRECT/CROSS

18
died with the four sisters at your office?
. Yes, I did.
. Peggy Johnson was there?
To the best of my recollection.

. What was the purpose of the meeting?

P00 P 0 »

They were talking about the estate and hdw
they wanted to proceed with probating the estate and
what they were going to do to file tax returns, that

type of thing. ;

Q. At that meeting did Peggy Johnson indicate
to you any notion or belief that her mother's will
had been torn up or revoked?

A; No, she did not.

MR. DEVINE: Your Honor, if I could have
half a second, I believe that's all I have.

THE COURT: Yes, sir.

MR. DEVINE: Your Honor, just another
document issue we'll take ﬁp at break.

That's all the questions I have right now
for Mr. Sheffer.

CROSS-EXAMINATION

" BY MR. OAST:

Q. Mr. Sheffer, how old are you?
A. How old am I?
Q. Yes, sir.

S S
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20
homeplace? Did you prepare'that?
A. I don't remember, to be very honest with
you.
Q. Over the -- you first started working with

Josephine Howell and Louis Rawls in the mid '70s?

A. That's correct.

Q. You continued to work for Ms. Howell how.
long after that?

A. We did up until time she passed away,

because we prepared Corporation No. 1 for Ms. Howell.
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