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Supreme Court of. Appeals of Virginia
AT RICHJ\IOND.

JANIE PEARL

:B..,RO~LAN, .AD~fiNISTR.A.TRIX,

ETC.,

Plaintiff,
vs.

CHESAPEAl{E & OHIO R.A.IL\YAY

CO~IPANY,

A COR-

POR. ATION, Defendant.

To the ll on.n~rable .Judges of the "'httJre?ne
of Virginia:

Co~trt

of Appeals

Your petitioner, ,Tanie Pearl ],roman, widow and administratrix of Robert E. "'B,romnn, deceased, respectfully repreRents that she is aggrieved by a final judgment of the Law
& Equity Court of the City of Richmond, entered u,pou the
28th day of .May, 1925, sustaining a demurrer to the evidence,
:filed by the defendant in the above styled c.ommon la.w action, wherein she was plaintiff and the Chesapeake & Ohio
Railway Company was defendant.
A. transcript of the record is herewith filed, and prayed to
be treated as a part of this petitimi.
A short statement of the facts is below set forth:
It will be noted frmn a pern~al of the record that no evidence was offered in this case on behalf of the defendant
company, so that in its final analysis the question as to whether or not yonr petitioner was entitled to recover stood or fell
upon the evidence of witnesses introdncecl before the jury in
her behalf. This proccedinp; was instituted by a. notice of motion for judgment filed by her as administratrix of R,ohert
E. Froman, who met his death upon February 25th, 1924, in
the Fulton ·Yards of the defendant company through the
negligence of certain employes in making switches of cars
in connection 'vith the defendant's yard operation. The de·
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fendaut ans,vered, pleading general issue,_ and setting up a
plea of contributory negligence of the defendant. The record will disclose that this plea was, so far as the taking of
affirmative evidence goes, abanc;Ioned by the defendant; that
no witneses 'vere offered by it in support of the same, so that
if contributory negligence appears at all, it is to be found in
the evidence of the plaintiff.
Upon completion of the evidence introduced in behalf of
the plaintiff, defendant filed a demurrer to the evidence, in
writing, in which demurrer plaintiff joined (which will be
found upon pages 55 and 56 of the record), and the jury being
required to assess the plaintiff's dam.ages did, upon the 6th
day of 1\{a.rch, 1H25, bring in a verdict in the plaintiff's behalf in the following ]anguage: "1N e, the jury, assess the
damages of the plaintiff at seventy-five hundred dollars ($7,500.00), subject to the decision of the court upon the defendant's demurrer to the evidence and we further find that six
thousand dollars of the said sum shall go to Janie Pearl Froman, widow of the deceased, and fifteen hundred dollars to
A.nnie Froman, daughter of the deceased" (see page 10 of
the record); whereupon counsel for the defendant company
moved that the said verdict be set aside as contrary to the
law and evidence, and because the damages assessed were
excessive. This motion was overruled by the court, to- which
no exception was taken by the defendant, and the proceeding
was thereupon continued for argument upon the demurrer.
Subsequently argument upon the demurrer was had, and
upon May 28, 1925 (pa.ge 57 of the record), the court entered
an order sustaining defendant's demurrer to the eviden_ce,
upon the ground that the evidence wns insufficient in law for
the plaintiff to have and maintain her action against the defendant; whereupon, plaintitJ excepted to the action of the
court in sustaining said demurrer and presented her bills of
exception, 'vhich were properly certified, and the matter comes
before this court for review.
Your petitioner, the plaintiff, as a.ppears from the uncontradicted evidence, was the widow of the decedent, and solely
dependent upon him for support. In consequence of his death,
she has become forced to support herself since that time,
having no independent means, and she is thus very seriously
aggrieved by the action of the Law & Equity -Court of the
City of Richmond in sustaining the demurrer and taking from
her the amount awardee~ her by the jury in their verdict.
The grounds of demurrer of the defendant will be found
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upon pages 55 and 56 of the record. In brief they are as fol·
lows:
1. That the evidence shows no negligence by the defendant.

2. That the evidence does not show any negligence of the·
defendant proximately causing the death of decedent.
3. That the neg·Iigence of intervening act of the decedent
was the proximate cause of l1is death.
4. That he assumed the risk of his injuries.

5. That the death of the dcc.edent was the result of an
accident not reasonably foreseeable, or to be anticipated.
6. That the evidence fails to show that negligence of defendant was the proximate cause of his death, and leaves
the matter open to speculation or conjecture.

7. That it is equally pro ha ble thn.t the injuries occurred
from another cause than defendant's negligence, if such existed.
A. A general denial of right to recover.

An inspection of the grounds of demurrer will show that
'vhile eig·ht in number, the rcnl grounds are only seven in
number, . . and of these seven, they divide themselves into four
main heads :
(a) That the defendant was not negligent.
(b) That if it were, decedent was contributorily negligent.

(c) .That decedent assumed the risks which caused his
death.
l d) ~rhat the evidence fails to show in a munner required
by· law how and by what means decedent met his death, aurl
lnil~ to connect defendant with the same.
STATE~MENT

Olt, EVIDENCE.

The Qvidence in this ca.se was brief, and consistetl in the
testim<'·ny of only six witnesses, and will be found iu the record between pages. 12 and 54, inclusive.

Supreme Court of Appeals of Virginia.
The :first witness was your petitioner, the widow of the decedent.. Petitioner knew nothing of the death of the deceased
until after it had happened, and testified as to the qualification upon the estate and as to the age, habits, and condition
of health of the decedent. ller evidence was to the effect that
the decedent was forty-two years of age, in good health, and
worked very regularly; provided for her support; that she
'vas dependent upon him for the same; and that at the ilme
of testifying, she was working at L. H. Jenkins Book Bindery. She described decedent as a. man in good health, weigh-_
ing about one hundred and eighty or eighty-five pounds, and
stated that he had been employed by the defendaut company
for ten or twelve years: that there_ was a child by a former
marriage, who is the Annie .B.,roman n1entioned in the jury's
verdict in-this case. (Birth certificate of Annie :b.,romnn will
be found in the record, upon page 19. Certificate of qualifi,..
cation will be found upon page 18 thereof.)
.She was followed by Dr. ,J. Fulmer Bright, the present
J\{ayor of the City of Hichmond, wl1o at the time of decedent's
death was the Coroner of Henrico County, and who viewed
the body subsequent to the fatal injury. (The evidence of
Dr. Bright will be found on page 20.) fie testified that Froman 'vas forty-two years of age; and ga.ve as the c-ause of
death that ''he was ac.cidentallv run over in the Fulton Yards
of the Chesapeake & Ohio Raiiway Co., while in the performance of his duty''; and stated that his death was due to traumatic injuries, which means injuries from violence; and that
decedent has suffered a crushed chest and ·mangled left foot.
The succeeding· witness was Lockey, Chie-f Clerk of the
Actuary Department of the Life Insurance Company of Virginia, ·who testified, at page 21: After laying the foundation for his knowledge of the standard tables of expectancy
and mortality, he testified that the expectancy of Froman
at the time of his dHath was twenty-six and twenty-two one
hundredths years.
The suc.ceeding witness, G. G. Christian, testified that he
was the yard foreman of the C. & 0. R.wy., and that at the
time of the death of Robert E. F,roman he was a. conductor;
that Froman had been there upon the 'vestbonnd ya.rd when
the witness went there. He further testified that he had been
there in the yards going on ten years, a.nd that Froman was
there 'vhen he came. Coming dow·n to the facts surrounding
the death, his evidence was that decedent wa.s killed between
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12 :50 and 1 :00 in tl:te morning; that the only lights were hand
Jamps, switch targets, .and reflections from headlights and
the reflection of the lights from ~,nlton and Church Hill; that
it was dark in the yard; tha.t on moonlight nights it w-as not
so dark, but he eould not remember 'vhether it was moonlight
on the night in question. l-Ie testified tha.t the other members
of the crew were Charles S'tevens, George V ermillera and
Mr. Froman. Being asked as to the duties of decedent, he
explained that he was. a field brakeman. As the duties of
a field brakeman, generally, and of Froman in particular, are
important in the consideration of this case, we refer the court
to question and answer upon page 25 :
"Q.. Explain to· the jury '•lhat you mean by field brakeman.
.
·
. A. A field man is supposed to keep the cars coupled; keep
track of space, the room: and what tracks have cars on, and
let the foreman know if there is couplings in the tracks. It is
his duty to be there and make your couplings, open the
knuckles, and throw the switches sometimes; if it is necessary to put brakes on cars, 110 puts brakes on them, and, if it
is necessary to take them off, l1e takes them off. I reckon
that covers· about the best portion of them.''

He went on further to testify, on the said page, that it was
the duty of Froman to l{eep track of space of ears when
switehing into tracks, so that i.f car.s 'vere to be shoved into
a track, they would i1ot be kicked into other ca.rs and tear
them all to pieces; that his duties were to go from point to
point in the yard and to cross from. f1·ack to track {page 26).
A diagram was there11pon shown the wib1ess (which is filed
in the recorrl in this case as page 17), which clearly sl1o,vs the
layout of tracks. It may assist the court in explaining at , .
thi.s point that the westbound yard upon which this accident
occurred consists in a lead or la.ddm· track, running approximately north and south, in a straight line; tha.t toward the
southernmost end ·of this track, beyond the point where a
switch track, known as No. 2 track, joins the same, it continues and is known as No~ 1· track. Extending westwardly
from that point, various s'vitching tracks come into and join
the lead or. ladder track, beginning- at No. 2, which is the
southernmost, nnd extending· to No. 1.2, "rhich is the northernmost, and final of the yard tracks upon tl1e western yard.
No. 1:3 track, how·ever, cuts into No. 11 track hefore reaching
the lead or lndder track, Rnd the switch for No. 12 tra.ck is
not placed in the lead track, so that there are, as appears
from the diagram, eleven switehes operated in connection with
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the yard. The evidence will disclose that these tracks are of
yarious lengths, being approximately three thousand feet each
In length. (See Record, page 50.)
The €vidence of Christian aR to the manner in which the
accident occurred was that about the hour of 12:50 or 1:00
in the night time, it was the duty of witness, Froman, and
other members of the crew engaged in switching operations
to classify cars for ·Charlottesville, Va., and for the Potomac
Yards; that these ears had been marked as to their respective
destinations, and that at the time the operations commenced
they were standing, twelve in number, upon the No. 8 track
upon wl1ich deeedent was killed; that it was planned to pull
out eleven of the cars, leaving in the No. 8 track one car which
'vas destined for Potomac Ya.rds; this car being B. & 0. car
No. 7608; that Froman was present at the time that the switching of these cars was commenced; a.n.d that he 1JX!-S told of the
nature of the claBsifiaat'lon. The metl1od by which these cars
would be handled was that eleven cars were to be pulled out
upon the lead track; that three were to be kicked down the
lead track to the point beyond No. 2 switch, where the lead
track became No. 1, and be left there; that the four cars were
to be placed back in No. 8 track to be subsequently coupled
to B. & 0. car No. 7608, and that the remaining four cars
were to be kicked down to the three already placed upon No.
1 trnc-.k; whereupon the engine wa.s then to go in upon the No.
8, pull out those cars, ·which were to go to Potomac Yards,
and back them down upon the Charlottesville cars already
u.pon the No. 1 track. (Page 33 ·of the Record.) That Mr.
Froman kne"' of the proposed mov~ment of these cars abundantly appears from the record and is uncontradicted (page
33).

"Q. Did J\1:r. ~,roman, Mr. Chiisthtn, know the movement
that you were supposed to make of those twelve cars!
A. I told him what I 1vas going to do.
Q. He knew you were going to put four cars in #8 and
the remaining four you were going to run down #1 track?
A. I don't know as he k11ew exactly how· many ca.rs I wa.s
going to put in the track, but he knew I was going to .classify
the cars ; he didn't know where they stood. I had the list and
tltc car.c: 'We·re. 'fti.a.rked.
Q. IIe knew there was going to be one set for #87
A. H c kneu: I 'l.t!as noina to su;itch what we class Potornaa
Yards back to #8, an"'d th~ 181 's to #1, and pick ttp the Poto·mac Yards met of #8 and p~et the whole lot ·in #l. (Italics
ours.)
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-Q.. The 181 is Charlottesville, isn't it?
A. Yes, sir.
Q. He knew some of those cars were going down to # 17
A. That is right.
Q. He knew you were going to put some in #8 Y
A. Yes, sir."
The witness then, in ·describing tl1e physical f-acts in the
yard, testified (page 34), that the point to which these cars
were going on the No. 1 track, after the cut of ears into No.
8, is beyond the switching point of No. 8 at the ladder track;
that is to say, that the engine and the cars- which were to be
kicked to No. 1 were on the north side of the No. 8 switch,
'vhereas the cars already upon No. 1 were upon the south side.
In corroboration of the testimony elicited upon direct examination, see Record, page 36, of cross examination of this
"ritness :
.
'' Q. Somebody went there and marked these cars with
chalk to show how they were classified, didn't theyf
A. Yes, sir.''

and further, upon pages 41 and 42:

'' Q. You said you told Froman, hi general, I. judge (I am
not quoting you exactly) what you were going to doY
1\. I told him I was going to Cllassify the cars. I told kim
whe'l·e I was go·ing to 1J1"t the 181 's, and what I was ,going to
do.
·
Q. I understood you to say that he didn't know how they
were to be classified f
A. No, sir; I said he didn't know hou1 they stood. (Italics
ours.)
Q. What do you mean by that?
A. The way they stood in the track. There a.re, say, two
or three P. Y. 's, or four or five 181's.
Q. Did he know the cars that were going into this particular track i
·
A. No, sir. That is what I mean by he didn't know where
thev stood.
.
Q.. He knew just what tracks 'vere being used f
A. That is right.
Q. He didn't kno'v how the cars were to be disco?nectetl
from the cut of cars or ho'v they were to be assorted 1n those
hvo tracks?

~----
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.A.. Tha.t is right. He didn't know how many would be cut
off at a time.
·
. Q. Or how many would be shunted in at a time, or how
many times it wonld be necessary for them to be shunted in f
.A.. No. I say he didn't know that. If he had memor.tJ good
enough to reme-rnber those twelve ca.n;, he knew, of course,
I don't know. (Italics ours.)
The evidence having shown the track layout, and having
shown the projected movement of the caxs upon two tracks
only, and the fact that the decedent knew of this, and of
the tracks to be used, a.nd that the cars were ma.rked; then
goes on to show tbe careless and negligent manner in which
the switching operation was handled. After the eleven cars
were taken ont, of No. 8 track, they were pulled upon the ladder track sufficiently to clear No. 8 switching point, and then
three of the same were. kicked down the ladder track to or
toward the No. 1 tracl{, which is, as observed, a continuation
of the ladder track. The next movement in "the dassifica_·tion was the placing of four cars for Potomac Yards back
upon the No. 8 track. This was done .by pulling them to a
point sufficient to clear No. 8 switch and hy giving cars a
kick which propelled them in tl1e direction of No. 8, to which
the appropriate switch had been thrown. But, through the
carelessness of the conductor in charge, or of the engineer
or other of defendant's employes, the cars were not kicked
"\\ith insuffieient impetus to roll completely into No. 8, bnt
stopped with one of the cars St. L. & W. hanging out. or fouling the lead track. The effect of that, of course, ·was to block
the lead track, and make it in1possible to shunt cars from n
point -a.t the. north of the switching point to a point south thereof, without sideswiping this car. It is here to he observed
that the r-, witch tracks lead off from the ladder track at a Y~ry
slight angle and run as nearly parallel to it, ancl to e2-1ch
other as is practicable in the operation of the defendant's
business; from whjch it f01lows tbat a person about the yards
at or near the point where Froman was last seen alive by
· the train crew (see pa.ges 37 and 41.), could not himself s~e
whether the ears had completely cleared the switching point;
this, of course, o'ving to the fact that four cars were between
him and the nose of the St. L. & W. No. 6259. On the contrary, there 'vas nothing to prevent those in charge of the
switch along the ladder track from observing what had occurred. · ·
Defendant's employe, Christian, 'vho testified. without
waiting to see whether· tl1e cars had cleared, oo.relessly and
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negligently assumed that they had. 'fhe switch was thrown
to give cars a course along the ladder trac.k to a point south
of No. 8 track, and a signal was given to kick the remaining
four cars in the direction of No. 1. Defendant's engineer at
once started backing cars apparently at a eonsiderable rate
of speed, and continued to back then1 until the very moment
that they came head-on against the outhanging end of the
St. L. & ,V. No. 6259. Having given the signal, 11r. Clnistian noticed for the first time that the lead track was not
clea.i· and gave a signal to the engineer by means of his lantern. The lantern 'vent out. 'rhe enginee1· not having received the signal continued to kick the cars to get the necessary kicking speed; whereupon Christian hollered.
The
engine~r could not hear him and he then, tn order to avoid
injury to property, through the ~ide.s,viping of cars, threw
tl:e switch, bringing them head on into the four cars standing
upon No. K As a result· of this, the impact was so great as
to knock the drawhead down on the St. L. ,~"i "\\7 • car and to
place in endden and violent motion the four cars standing
upon No. H, driving them at distance of about four or five
car lengths.
·
Thereafter (page 30), :!\·fr. ~,roman's body ~as found about
five car lengths in No. 8 track, lying beside the track, and
about a car length nearer the. swi.teh point his lamp and hat
were found and the dirt was rumpled up as if he had been
scuffling or hit there. ·Apparently, and the jury could have
so found, he had been at or near the rear end of the four
cars when they l1ad been placed in motion, and had been
knocked dov~·~ by the N.Y. C. car which 'vas upon that end,
and had been dragged about a car length (pages 31 and
32).
That the defendant believ<.ld 1\fr. Froman to l1ave been at
or near the point where theN. Y. C. car came to a rest, and
engaged in ·and ~bout his duties in fixing the coupling of the
cars "rill appear from the cross examination beginning at
page 36 (see record upon page 37), where an effort was made
to get witness to testify that cars will couple automatically if
eitl1er one l1as a knuckle open.

"Q. Is it not a fa,ct that the cars will couple automatically
if either one has a knuckle open?
1\. Not in all cases.
Q. Thev generaHy do?
A. If tiiey are properly adjusted they 'viii.
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Q. If they are properly adjusted to make the coupling all
you have to do is to open the coupling of one car and they
'vill couple by the impact Y
.A.• If it is on a cprve or something like that--On a straight
line and the drawhead lying in the center it will couple.
Q. If the knuckles a.re open on either one?
A. "'! es, sir. The lock pin may hang sometimes-they miss
SOJnetunes.
Q. But as a general rule, isn't it a fact hat on a straight
track "rhere the couplers are not out of alignment f
A. Y O?t just take your r.ha;ru•es on a car coupling. (Italics
ours.)
Upon cross examination of this witness, the defendant did
nothing to impair or contradict the force of his direct evidence, but strengthened the same upon two very material
matters in this case:
1st. That the c.ars 'vere plainly ma.rked in ac.coraance with
the system of the defendant, whereby decedent could have
known their destination.
2:nd. That by leaving only one knuckle of the c.a.r open, yon
"take a chance~' of a coupling by impact, and that this
coupling will not ta.ke place where cars are upon a curve or
there is a lack of alignment.
There was absolutely no evidence in the case tha.t this car
was equipped with a coupler which would operate automatically, or if so equipped~ that it was in proper alignment, or
that it would couple by impact; nor that it was equipped with
any device whereby the coupler could be opened without going behind the car, or if so equipped this device wa.s in 'vorking order. All of these things were peculiarly within the
knowledge of the defendant, and were not a.vailable to and
could not be known to the plaintiff. As to the failure of the
defendant to produce testimony within his possession, the
rule generally stated is that when a defendant can, by testimony available to him. throw light upon ma.tters a.t issue
necessary to his defense, and peculiarly 'vithin his own
knowledge, the presumption is raised and will be given effect,
that the faets do not exist. Coppm"'lvhite vs. Bank, 111 Va.
70.

Christian further testified that, at the time of 1\iir. Froman's death, he was making $5.84 a day, for seven days work
a week.
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Mr. G. R. Baber, another of defendant's employes, fully
corroborated Mr. Christian as to the manner of the accident.
He was the engineer. (See his testimony at page 48 of therecord.}
·

"Q. It has been testified by 1\{r. Christian that four cars
were to be cut into No. 8 track, and that the kick was given
and that they did not clear and fouled the lead track. I want
you to tell the jury what happened beyond that timeY
A. I was kickiug· them, and they gave a. hit. The brakeman shut me off. ~t\.s I shut off, the cars hit.''
Tbis is important as showing that absolutely no signal
'vas given until the very moment of the impact of the C'ars,
'vhich means that during the time after he received his kick
signal the cars were constantly getting up speed. (See page
49 of the record.) The force with which the cars struck can
be inferred, not only from the distance they eovered by the
impact, but from the testimony of this witness upon page

49:

''.A. They ran into the cut of cars like al'most rwn.n·i·n.Q int·'J
a solid U.lall. I couldn't explain to them because I don't think
they have done that kind of work."
See also the evidence of J. K. Jenkins, on pages 53 and
54 of the record.
It will be seen that the prospective earnings of the decedent
during· the expectancy which was his at the time of his death
'voulcl have run into many thousands of dollars, and the case
narrows itself down, bnefly stated, to this question: whether
for the death of an experienced railroad man who had worked
in and about the yards of a railway company for a period of
at least ten or twelve years, who enjoyed good health, nnd
who worked every day of the week, and who was killed under·
the circumstances disclosed by the evidence in this case, his
administrahix is entitled, under the statute, to recover the
an1ount awarded by the jury.
In the first place, there is not, nnd can not be any question
as to the excessiveness of the verdict. The earnings naturally
to be anticipated b~r the deceased, bad he liYed, were many
times in excess of the amount awarded by the jury, and the
l10norable and learned judge of the Law & Equity Court properly refused to set aside the verdict upon this ground.
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· .A.s to the manner in which the deceased met his death, there
can likewise be no question. The evidence of Doctor Bright,
the then Coroner of Henrico County, and a ma.n eminent in
his profession, that the deceased met his death as the result
of violenc,e, leaves no question upon this score; in fact, the
counsel for the defendant thought so little of this point tha.t
they did not cross examine the witness.
·
Resolved, then, to its final annlysis, this is a case in which
a skilled railroad man, familiar with the ordinary duties and
dangers of the railway yards, and in the language of the cases
"the ~cene of ceaseless activities and movements alwavs to
be expected,'' was killed th t·oug·h the negligence of those in
charge of tlw defndant 's switching opra.tions. He knew the
movements to be made bv the various ears. He knew thut
the first operation would be, as it was, to pull out eleven cars
fron1 the No. 8 track where .he 'vas left by Christian, the conductor. He knew that the next movement would be to shunt
cars down upon the No.1 track, which 'vas to be used for the
181 cars; and tha.t the next movement would be to shunt cars
in on No. 8, to be connected to the B. & 0. car there, and t~m
porarily to. remain there. When tl1ose cars ean1e to a rest,
he kn~w, in the absence of any other information, that the next
movement of cars would go to the No. 1 track, and he had a
rig·ht to a~sume that these movements of cars 'vould be condu6ted in a regular, ordinary and cautio~1s manner, and that
they would not be conducted in the dn11gerous and deadly
manner wl1ich wn s employfld. Had he met his death in consequence of the usual switching operations upon the yard,
this migl1t lH\Ye been a risk which was incident to his employment and wl1ich he as~umed; hut the operation in this case,
instead of hoing the usual opm·ntion, was one which the defendant has not shown, and "Thich it is confidently predicted
it can not show, ever occurred during tl1e experience of :b.,romnn while employed on its western yard. Indeed, it is confident1v asserted that a search of the cases decided in this
countcy 'vill, instead of showing that this sort of thing is t))e
ordinary and usual manner of handHng traffic, show that it
is so rare as scarcely to lJe found among the cases.
In addition to the fart that hn knew the general movement
·of the cars, it is in evidence, and the jury could have so found,
that the cars 'vere so plainly marked that any person familiar
with the yard could have known their destination, and the
jury could have ronnel from the evidence that an employe of
the experience and knowledge of Froman would have known,
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not only the general movements and use of the particular
tracks, but also the various separate details of the operations,
and the chronological order in which the cars would have.
been placed.

.ARGUMENT .AND .AUTHORITIES.
The Fellow Servant doctrine in Virginia has been abolished
in so far as it applies to the facts in this case. Sec. 162 of
the Constitution of Virgipia..
The evidence is that Christian was in charge of the immediate work performed by Froman, and that, among other
things, it was ],roman's duty to go in and about the yards
and to make report to Christian of the conditions which he
found, and whieh had bearing upon the operations being carried forth. Thus the question in this pha.se will resolve itself into one as to what risks are assumed by the employe
as incident to his employment. This will be fully discusse(l
at a later point in this petition.
Contributory negligence as a bar to recovery hat:; been abolished in Virginia except insofar as same may be considered
by the jury to diminish the damages in proportion to the
amotmt of negligence attributable to employe. See Section
5792 of the Code. In this ~,.ase the negligence of the decedent,
if any, was }Jroper to ha:ve been submitted to the jury, as a
matter of fact, and not to the court as a matter of law, which
also, 'vith pertinent authorities, 'viii be enlarged upon a.t a.
later point in this petition. Furthermore, the record from
one end to the other fails to disclose in any manner the slightest negligenee upon behalf of the decedent.
The next question to be considered by this Court is the effeet to be given evidence, by a trial court, upon a demurrer
to the evidence.
In Virginia, perhaps the most concise, lucid, and appro. priate expression of the law is that set forth by the learned
Judge Martin P. Rnrks, no'v a member of this tribunal, in his
work upon Pleadings & Practice, 2nd Edition, page 479, et
seq.:
"In Virginia the rule of decision on a demurrer to the evidence hn~ been stated in many cnses to be that, where, upon
the demurrer to the evide11ce, the evidence is such that the
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jury might have found the verdict for the demurree, the
court must ghre judgment in his favor; and if reasonably fair·minded men differ about the matter, the demurrer should be
overruled."
See also JJfilton vs . .N. & TV. RWJJ. Co.; a case in which the
evidence tended to show that the plaintiff's interstate, a lo-comotive fireman, was killed by the negligent operation by
the engineer of a train, and also that the accident resulted
from the train being run with the engine and tender backward. Upon page 763 the following langua.ge by the learned
.Jndge Harrison is used:
''In brief, it may be said that if, on a demurrer to the evidence, the evidence is such that the jury might have found a
verdict for the demurree, the court must so find, and grant
judgment in his favor.'' See C. -& 0. Bwy. vs. Pierce, 10:~

·va.

99.

CitizPns Bank vs. Taulor, 104 Va. 164.
•Johnt:on VR. JJJ. oore, 104 Va. ·650.
Lane vs. Bott, 104 Va. 651.
And further:
"Where reasonably fair mind(!d men might differ about a
question, such q nestion must he decided against the demurrant upon a demurrer to the evidence." Ba.ss vs. N. & 11'.
Rttvy., 100 Va. 1.
See also G. & 0. Ru·y. vs. Hofrman, 109 Va. 44:
''On a demurrer to the evidence by the defendant, in an
action to recover damages for a personal injury, negligently
inflicted upon the piaintiff by the defendant, if the evidence
is such that reasonable men might well differ as to whether
the defendant was guilty of negligence, or the plaintiff by his
own negligence so far contributed to l1is injury as to bar recovery, the demurrer should be overruled.'' And upon pa.ge
84: "\Ve think there wa.s sufficient evidence "to g·o to the
jury, and for them to say whether or not the railroad company \Vas guilty of negligenc~ resulting_ in the injuries which
the defendant in error sustained; and If so, whether the defendant in error, by his own negligence, so far contributed
to hi~ injury as to bar his recovery. It wns a. case about
which upon both propositionR reasonably minded men
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might well differ, and in such case, it is settled law that the
jury tJ'I/ltSt (italic& ours) decide the controversy.''
See Jordon vs. TValker, 115 Va. 109.
Sec also JJ1 assie vs. So. Rwy. Co., 1.06 Va. 515:
7
""'\\ hether

or not the defendant 'vas guilty of negligence,
or the deceased of contributory neg-ligence were questions for
the jury: and they might well have found for the plaintiff,
and hen(l'e upon a demurrer to the evidence by the defendant
company the court must so find.'' This was a case where the
deceased was killed in crossing the Southern Railway at
Maruy's Crossing, where he was kiJlnd by driving one of his
horses upon the track a.t a moment a passenger train passed,
and is not nearly so strong upon the facts as the instant case.
To the same effect, see N. & W. vs. Deans' Admr., 107 Va.
505.
The cases in Virginia and elsewhere are very numerous,
but all proceed upon the theory that the question of negligence and of contributory negligence are properly to be considered by the jury, and that if defendant demurs to the evidence, he achnits as true all tha.t the plaintiff's eviden~ tends
reasonably to prove, and that he thereby abandons his owu
evidence in conflict therewith; and if upon the ev1dence to be
passed upon by the court, in considering the demurrer, reasonable men may differ as to the right of the plaintiff to recover uncler the evidence, the court not only may, but must,
nnd for the plaintiff. The ntle~ applied to this case, means
that, in order for the demurrer to be sustained. the facts disclosed must be su~h, and so favorable to the defendant, that
reasonable men eould not differ, hut would inevitably conclude
that the defendant was without negligence in the premises.
To the precise contrary, the evidence disclosed absolute negligence by the defendant, and fails at any point to show negligence by the plaintiff.
. See also Jones on }i]vidence, Vol. 2, Sec. 185, page 74:
''The law should be clear that the plaintiff is not called
upon to prove what is the defendant's affirmative defense.
Among other circumstances which may be considered iu this
connec.tion a.re the natural instinct of self-preservation, and
the general disposition of men to avoid danger. This sub-
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ject has often arisen in cases relating to the death of a person where it is claimed that he has been killed by the negligence of another, and in such cases where there is no evidence
as to ho'v the accident occurred, it ha.s been frequntiy declared
that the deceased should be presumed to have exercised due .
care, and the court will not assume that the deceas·ed came
to his death through his own contributory negligence.''
See cases there cited.
See same authority, page 76:
''In a negligence snit, where (as here) there is no eye-witness to the accident, it will be presumed in the &..bsence of evidenc to the <~ontrary, that the deceased used ordinary care
and caution, which presumption is sufficient to permit recovery if negligence is shown on the part of the defendant.
See same authodty, at page 70:

-

"The anomaly of requiring the party holding the affirma.tive to negatively prove a part of his ease is apparent, while
the necessarily attendant presumption of the negligence of
mankind in general requires for its support the mind of a
~ic or a pe§eimi;§t.'' The opinion here e·xpressed is that
aso of authoritative text-writers, nncl is sustained by the
greater weight of authority."
So tha.t, upon the demurrer, not only must the evidence be
construed in a light most favorable to the demuiTee, but he
stands with the benefit of two presumptions : lst, that he
exercised due care; and, 2nd, that he follo,ved the dictates of
that first and strongest law of nature, that of self-preservation. This rule is followed universally under our decisions.
See case of Johnson

YS.

C.·& ll'. & Bt. P., 230 Pac. 52:

''On defendant's motion for a directed verdict under the
Revised Code of 1921, Section 9364, plaintiff's evidence is
·construed in the light most favorable to him, and as proving
'vhat it tends to prove.'' 'rhis case holds that the Snprem'e
Court considers only the plaintiff's evidence, and if it tends
to establish his case, the order will he reversed, and that
plaintiff's case includes every fair inference from facts
proved, as 'veil as defendant's evidence supporting plaintiff's
case.

""""'I
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See also TVabash R'lPy. vs. LalfJ?-boy, 299 Fed. 124.
This is a case where the plaintiff claimed that the railway
company was negligent in placing a broken 'vheelbarrow near
the track in the repair shop. It was held that the question
of negligence is for the jury, and tha.t the question of contributory negligence was an affirmative defense, and when
first raised upon an appeal, it can not be cousidered.
See also, to the same effect, the very strong ease of Engle
·c. B. & Q., 195 N. W. 523, where the court uses this language:

vs.

"Where there is no eyewitness, no direc.t evidence of the
accident causing the injury, the facts and circumstances may
be proved by circumstantial evidence, and the presumption
is raised by the instinct of self-preservation on behalf of the
decedent tha.t he 'vas not guilty of contributory negligence,
but was in the exercise of due care and caution for his own
safety, unless the contrary is shown.''
To the same general effect, see Jones on Evidence, Vol. 2,
Sec. 184, p. 59 :
"When a thing which has caused an injury is showi1 to be
under the management of the party charged with negligence,
and the ac<lident is such as in the ordinary course of things
does not happen, if those who hav-re management use proper
care, the accident itself (italics ours) affords reasonable evidence in the absence of an explanation by the party charged,
that it arose from the want of proper care."
See also Chicago Union Traction Co. Ys. Giese, 229 Ill. 260;
82 N. E. 232.
It may be well, at this point, inasmuch as th~ case of .con. tributary negligence furnished by the evidence is of no
strength whatever, in concluding the discussion upon tha.t
· phase of the case, to call the court's attention to these very
pertinent facts: Taking into consideration that the aeceased
is presumed in la'v to have exnrcised ordinary care and caution, and to have exercised also the Btrongest of human in·
stincts, that of self-preservation, the jury, had the case been
submitted to it, h1 order to have found that the deceased 'Va8
negligent, 'vould have been forced, contrary to these pre·
sumptions, to assume that he absolutely disregarded all hu-
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man instincts, and that the death occurred, not in consequence of the gToss neglig·ence shown on the part of the defendant, bnt by still greater negligence upon his part. S'uffice it to say that the plaintiff's evidence disclosed no such
negligence, and the entire case was necessarily basecl upon
testimony furnished by those in the defendant company's
employ.
The cars engaged in the movement were under the control
of the defendant. The facts surrounding the fatal injury
\Vere immediately and fully known to, or discoverable by it.
The cars were never available to the plaintiff for inspection
for the reason that in their ordinary movement they had long
since passed away from the point of the injury before the
institution of this action; and the physical facts, such as the
scuffling and the finding of the lantern and of the ha.t, could
only be known to Ju~r as a resul_t of subsequent investigation. Therefore, if any negligence upon behalf of the deceased existed, it was at once and fully observable by, and
a.Yailable to the defendant; and the strongest proof, and one
'vhich plaintiff would have had a right to present forcibly to
the jury, that the deceased was not negligent, is that no. at
tempt 'vas made by the defendant company in possession of
such facts, to present such a defense.
4

ASSU1IPTION OF

RISI{~

The next question 'vhich presents itself in the determination of this case is ·wl1cther the plaintiff's ·intestate, by virtuQ of his employment, aSS!Jmed the risk of the injury which
occasioned his death. Otherwise stated, the question for determina tiou is whether, upon a case which discloses gross and
inexcusable negligence upon the part of the servants of the
defendant, the deceased assumed the risk of such negligence.
1VIerely to state the proposition is to reveal its absurdity, and
it is laid down as a hard and fast proposition of law that not
a single case during the entire history of jurisprudence can be
found which will state directly, or by innuendo, that any em- ·
ploye, at any time, ever assumed the risk of such a negligent
course of operation as the evidence disclosed was employed in
this case. The cases upon assumption of risk are very numerous~ and state the rule in general to be: That the servant assumes the risk ordinarily and usually incident to the
employment and of snch negligence as he may know of or
"·hich may, by the exercise of ordinary diligence, be known
to him in t.he conduct of the Jl1aster's operation.

Janie P. Froman, Adm'x., Etc., v. C. & 0. Ry. Co.

19

To this effect see Black vs. Portland Cement Co., 104 Va.,
.

p. 450:

''As a general rule a servant does not assume risks which
may be obviated by the master by the exercise of reasonable
care on his part. A failure on the part of the mast.er to observe, for the protection of his servant, tha.t reasonable degree of care which the circumstances of the particular case
justly demand, is actionable negligence, and is not within the
influence of the doctrine of assumed risks. ''
To the same effect see Da1·ley vs. Shoop, 116 Va. 848; Norton vs.-M'ltrphy, lOA Va. 528:
''An employee does not assume risk due to negligence of
l1is employer, or for those whose conduct the employer is
responsible, until he becomes a'vare ·of s~ch negligent act, defeet, or disrepair, and of the risk arising therefrom, or unless
the danger is so obvious that an ordinary prudent person,under like circumstances, would have observed and appreciated
it." Harne-iss vs. B. & 0., 86 \V. Va. 284, 103 S. E. 866.
Just at this point it may be pertinent to inquire where the
evidence is in this case that the decedent ever became aware
of any negligent act of the plaintiff, or of any risk arising
therefrom? Upon what page nnd in 'vhat line does the evidence disclose that the danger of this situation was such that
an ordinarily prndent person, or any person, under like circumstances, would have, or could have observed or appreciated it?
See also P6-rry vs. Ohio Valley Rwy., 72 W. Va. 282, 76 S.
E. 692.

A recent and strong case affirming this proposition is the
case of the C. m 0. R~cJI. VR. ~~ eado~t:s, 119 V-a. 33. In the
Meadows ca.se this language is used: ''A servant can not be
held to have assumed risk of a dangerous or unusual condition brought about by tl1e negligence of the master, or his employer, of which he was ign~rant, and could not have been
known by the exercise of ordtnary care.'' ''The true rule of
law deducible from the authorities is that the servant assumes
all the ordinary, usual and normal risks that he knows of, or
which 'vere lUi Ulnquestionably plain and cle(U'" that he mus.t
have known of their exist'f!nce and their danger to him.'' It
is forcibly submitte(l that this statement of law by the learned
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Judge Cardw·ell, is correct, and that in its application to this
verdict was possible by a jury except one for the
plamtdf.
cas~, ~o

Upon the same point strong authorities are:

Norfolk llU.'1'· vs. Whiteh~trst, a very strong and late case
reported in 125 Va. 260.
Virginia J.ron vs. Hughe8, 118 Va. 731.
C. (t 0. vs. A·rrington, 12() Va. 194.
So. Rw:ZJ. vs. .Adams, 129 Va. 233.
Houston vs. 8. A. D., 123 Va. 290.
Upon the proposition above ennnciated, plaintiff hus the
benefit of many strong decisions by courts of great authority,
and the proposition is not only firmly implanted in our Virginia system of jurisprudence, but is universally recognized
throughout the State and Federal conrts as a salutary rule of
construction for the protection of the life and limb of rail:
way employes.
S'ee:
Reeds' Adntr. vs. Dir. Gen.. ; 258 U. S. 92 ..
Mendon vs. N.Y. N. ll. & 11., 233 U.S. 1.
C. R. I. & P. vs. ll'ard, 252 U. S. 18.
N. Y. C. C. & H. R. R. R. vs. Carr, 238 TJ. S'. 260.
McDonald VR. C. d1 St. P., 41 ~finn. 4H9•.
Boogh adv. B. & 0., 149 U. S. 368.
Hammond's vs. R. R. Co., R3 ~fich. 334.
Looney's Case, 200 lT. S. 488.
Gila Valley vs. Hall, 232 U. S. 94.
Le Batte ~laster & Servant, Vol. 3, Sec. 1189, pa.ges 3204,
et seq.
Tex. & Pac. v~ . .Arr.hiba.ld, 170 TT. S. 165.
Yazoo vs. Miss. Ru;y., 207 Fed. 281.

A few typical cases sustaining plaintiff's view that the rule
o_f construction in Virginia cases is, as it ought to be, that
adopted by courts elsewhere, are below offered:
8. A. L. vs. Wharton, 233 U. S'. 492:
"It seems to us that Section 4 of the Employes' Liability
·Act, in ·eliminating the defense o~assnmption of risk in the
cases indicated, quite plainly evidences legislative intent; that
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all other cases such assumption shall have its former effect as a complete bar to the action. At common law, the
rule is well settled that the servant assumes extraordinary
risk incident to his employment or the risks ·caused by the
master's negligence, which are obvicnu~ly or fuJly knou•n and
appreciated by hi1n. '' (Italics ours.)
An oft quoted caes, C. &; 0. vs. DeAtley, 241 U. S. 310, reaffirms the proposition :
''According to our decision, the settled rule iu not that it is
the duty of the employe to exercise to discover extraordinary
dangers that may arise from the negligence of the employer,
or for tho.se for whose conduct the employer is responsible,
but that the employe may assume that the employer, or its
agents, have exercised proper care with regard to his safety
unt·il notified to the contra1·y, unless a want of care, and the
danger arising from it, a.re so ohvious that an ordinarily careful person, under the circnmstanc.es, would observe and apprecia te them. ''
There is no evidence tl.utt this particular form of accident
ever occurred before in the yards of the railway company,
and that the plah1 tiff was first "notified" that the maste.r
bad not exercised proper care in regard to his safety when
the cars were clriven violently against his person, knocking
him down and dragging out his life upon the No. 8 track of the
defendant.
I
' See further from this case the language, upon pag·e 314,
''But the plaintiff had the right to presume that the engineer
would exercise reasonable care for his safety and can not be
held to have assnmed the risk attributable to the operation of
1he train .at an 1111nsually high and dangerous rate of speed,
until made aware of the danger, unless the speed and consequent danger 'vere so obvious t11at an ordinarily careful person in his situation would have observed the one, and appreciated the other." And again, a.t pag·e :315: "The settled rule is, not that it is the duty of an employe to exercise
care to disco·ver extraordinary dangers tha.t may arise front
the negligence of the employer, or of those for whose ·c.onduct
the employer is responsible, but that the employe may assume
that the employer, or his a.gents have exercised proper oare
'vith respect to his safety until notified to the contrary unless the want of eure, and the danger arising from it are so
obvious that nn ordinarily careful person, under the circumstances, would observe and appreciate it."
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It may be proper at this point to recall to the court's attention that the accident occurred at 1 :00 o'clock in the morning, in a dark railway yard, upon switching tracks usually
filled 'vith cars, upon tracks close together, that the s'vitching operation "~as conducted by means, aside froru reflected
lights, of hand lamps only, and that plaintiff's intestate immediately prior to his death was at a point on a track nearly
parallel to the ladder track; at least four cars distant from
the point where the No. 8 track joined the ladder or lead
track. Under these circumstances it was practically impossible for him to have seen 01~ to have appreciated the dangers
'vhich existed under the very eyes of other of defendant's employes.
Another strong case is that of Reed vs. Director General,
dated February 27, 1922, reported in 258 U.S. 92: "The doctrine of assumption of risk certainly has no application when
the negligence of a fellow servant, which the injured party
could not have foreseen or expected, is 'the sole direct and
immediate cause of the injury. To hold otherwise would conflict with the declaration of congress tha.t every common carrier by railroad, while engaged in interstate commerce, shall
be liable to the personal representative of any employe killed
while employed therein, when death results from the negligence of any of the officers, agents, or employes of such carrier."
See also C. R.I. & P. vs. TT' anl, 252 U.S., p. 22.
One of the latest cases giving consideration to this problem
is that of C(.•ncannon vs. Davis, a l\ffline case, reported in 123
Atl. Hep. 8~1, decided J\farch 12, 1924. That .case holds:
"While assumption of risk is a bar to recovery under the
Federal Liability Act, the assumption of risk necessarily implies prior knowlPdge of the employe of the condition from
which the accident happens."
Johnson vs. Un·ion Pacific, decided Nov. 26, 1923, 196 N. ·w.
Repol,'ter 140 :
"In actions under the 1Pederal Liability Act, the doctrine
of assumption of risk has no application when the negligence
of a. fello·w servant, which the injured party could not have
foreseen or expected, is a direct and immediate cause of the
injury. Employes under the said act may assum~ that the
employer, or his agents, or co-employes, have exercised prop-
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er case with respect to his safety until notified of the fact to
the contrary, 'Unless wrtrd of care or the dan,qer a·re so obvious th.a.t 'l.n ordinarily ca·1·e.f-u.l pp,r~on u·ould observl3 and
appreciate the~u." This ca.se cites with approval the case of
C. db 0. vs. DeAtl'e11, supra, 241 U. S. 310.
See Promer vs. 1J1il. L. S. & JJ7., 62 :M:iss. 90:
''The risk consequf.lnt upon failure of the master to prop- erly discharge his duty to the servant is not a risk incident
to his employment, anrl where the evidence is not clear, thaf.
fa.at shou.ld be snlHnitted to the j~try. '' On page 91, ''But the
employe does not assume the risk of those dangers which are
known by, or can be obvia.ted or a voided by the exercise of
reasonable care and caution upon the part of the company.
The company is bound to take reasonable care and caution to
protect those working in its yards from such dangers, and it
will be liable for damages sustained by any employe in consequence of its neglect or failure to discharge its duty in that
regard.''
DEF'l~NDANT'S

NEGLIGENCE.

Upon the discussion of whether or not the plaintiff. was
negligent, the court ought properly to consider the situation
of the parties. The fatal injury occurred, as \Ve have stated,
in an unlighted railroad yard, upon tracks d,iverging at a
s1ight angle from the lead track, and in close proximity to
other tracks upon which cars a.re usually placed by the defendant in its operations. In charge of the operations was
the witness Cl1ristian, who testified: a man who had had years
of experience in yard operations and 'vas bound to know the
danger of any sudden and unexpected movement of cars in
that particular part of the switch yard about which decedent's
duties called him. ':l_lhe decedent was a man in good health,
of robust physique, of sober and industrious habits, who had
managed to live for a period of more than ten years in connection with the ordinarily hazardous pursuit in which he
was engaged. 'l'his fact in itself shows the freedom of the
defend~nf from· a. prior imputation of such negligence as was
exhibited in the Rwite.hing of these cars. It abundantly ap-·
pears. and the jury could have found that his duties required
him to be in m1d about the yards at all places where switching operations ''rere being made, and that a part of his duties were to keep track of the spaces, a.nd to report to his superior, Christian, as well as to attend to the coupling and the
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uncoupling, and the fixing of the ·knuckles of such cars as
required attention. It further appears (see evidence of Christian, page 29, that Christian, his superior, appreciated the
or~ary danger of properly conducting~ switching operations,
~n_c!_ t4at he \Vas ~ccustomed, __before shunting cars into place
wliere he knew decedent lo be, to calr out a )Va-ming to him.
· At this point, inasmuch as we ·will refer no further to it,
we pause to refer to the obvious absurdity of the defendant's
contention, as shown by a line of questioning, indicating that
a proper \Vay of going from track to track was to come down
the switch track to the lead track, and to go thence to the
particular switch track to which Froman desired access. It
is in evidence that the switching tracks were of an average
approximate length of three thousand feet. .A. person having
occasion to visit twelve cars at the extremity of each of the
t\\Telve tracl{s, ·would, therefore, in making his visits in this
manner, cover at least t\velve miles. It would be a physical
impossibility in a yard, tl)e requirements of which necessitated switcl1ing tracks of the length of three thousand feet
each, for a perso11 to visit one-half of one per cent of the
cars demanding· J1is attention. It is thus perfectly apparent,
and appears from the evidence .(see Christian's testimony,
page
), that the field brakeman was to be expected at
any point in and about the yard when switching operations
were going forward. This being so, it became and was the
master's duty to avoid placing in force any negligent agency
which migl1t ·injure him.
.
Just at this point we will revert for a moment to another
line of examination "'"hieh was· permitted over plaintiff's objection. It is the evidence of Christian (Record, page 40},
wherein he ·was permitted to testify that it was the duty of
Froman when he was not in sig·ht of the switchin~ crew to
look out for himself. This, of course·, was permitting the witness to decide the issue in the !lase, ancl to usurp the functions
of a jury. To what extent the judgment of the learned Judge
of the L~nv & Equjty Court 'vas intinPnced by this testimony
over plaintiff's objection is only conjecture, but the evidence
was c]earlv inadmissible.
Purs11ing the evidence of plaintiff's negligence further,
Froman being just beforo the time of his death near the B.
& 0. car upon No. 8 track, and as tl1e jury could have found,
knowing not only tl1e general but the specifio movements of
. the cars, he had a right t.o assume that proper safeguards or
precautions would be taken to avoid inflicting injury upon
him. Let us see ho'v these precautions 'vill be observed. Certain cars 'vere shunted to No. 1; thereupon four other cars
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'vere kicked partially into No. 8; whereupon it became his
duty to inspect, and if net:.essary adjust the eoupling upon
the foremost, the N. Y. C. car. He could have known, and
the jury must have so found, that those car.s were not to be
disturbed until the remaining four cars should have been
placed upon the No.1 trnck at a point south of the intersection
of No.8 with the ladder track. The uncontradicted evidence
is that tl1e four cars kicked into No. 8 'vere shunted 'vithout
sufficient force, and that their movements were not observed,
although they were in the direct view of Christian, and their
movement part of his operation. The evidei1ce further disclosed that there was no person.upon those cars, at either end
thereof, either to v.rarn li"'roman or to sig11al to Christian tha.t
they l1ad cleared. ...t\.lthoug·h the cars had not cleared, and
that fact was observab1P. at the merest glance, Christian threw
the switch, g·ave a signal for the cars going to No. 1 to come
back and the engineer sta!'ted kicking them with .the necessary force to impel them down to No. 1, which this witness
testified ·was a con~iderahle distance. Thereafter, for the
.first time, Christian noticed that the cars had not cleared and
gave a '' slu1t-off'' signal to the engineer with his lamp. He
testified that the lamp went out, and the correctness of this
statement is unknown to plaintiff. Some importance seems
to be attached by the defendant to this fact hut it clearly appears from the evidence that, before the lamp went out, if H
did, the defendant had been grossly and culpably negligent
in the particulars enumerated
The la'v is thoroughly settled, and has lJeen so since the
time of the famons old sqitib case, that the person who neglig·ently or wilfnlly starts in force a dangerous agency which,
if unchec~ked, tnay inflict an injtny upon another, assumes the
risk, not only of those thh1gs "Thich might l1ave reasonably
l)een foreseen or apprehended, hut of all other injuries which
actually occur as a direct consequence of the sanle; or in the
chain of ca1tsation from th~ original wilful or negligent aet.
S'ee ?\.... & lfl. vs. TT'h·i.fP-llu.,·st, 125 'r a.

21·)0:

''The fore~eeablr.ness,'' or reasonable anticipation, of the
consequences of a wrongful or negligent act, is not the measure of liability of the f,Yltilty party, though it may be determinative of the question of his negli.g(mce. "\Vhen once it has
been determined that the act is wro11gful or negligent, the
guilty party is liable for all the consequences which naturally
flow therefrom, wl1ethcr they were reasonably to have been
anticipated or not; and in determining whether or not the
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consequences do naturally flow ft·om the wrongful act or neglect, the ease should be vie,vt~d retrospectively-that.is to say,
looking at the consequences, were they so improba:ble or unlikely to oce.ur that it wonld not be fair and just to charge
a reasonably prudent man with them Y If not, he is liable.
This is the test of liability; but, when liability has. been established, its extent is to be measured by the natural consequences of the negligent or wrongful act. The precise injury need not have been anticipated. It is enough if the act
is such that the party ought to have anticipated that it was
Hable to result in injury to others.'' And at page 261: ''A
servant can not be held to have assumed the risk of a dangerous or unusual condition, brought about by the negligence
of the master, of which he 'vas ignorant, and could not- have
]{nown by the exercise of ordinary care.''
In consequence of the foregoing, it is e·vident that the defendant had been neglig-ent in the particulars above, and that
after the light had gone out, the engineer still continued with
increasing force to kick the cars; whereupon Christian placing
personal property above human life, thre'v the switch, and
in an effort to avoicr sideswiping of the car and possibly
knocking it from the track, ·brought the four cars and the engine into direct contact, with tremendous violence (see Baber's testimony, page 49 of the record), with the St. L. & W.
car which wus fouling the lead track, whereby those cars
\Vere placed into sudden, unexpected and unforeseeable motion, and were driven over, against, and upon Froman, dragging him a car lP.ngth, blotting out his life, and themselves
rolling four or five car lengths. No greater negligence can
be imagined, nor does an exhaustive study of the cases disclose a sing·le instance. in -which the servant of the railroad
company exhibited, while the very consequences of their negligence \Vere before their eyes, such a flagrant breach of the
duty 'vhich the master o'ves to the servant. Fortunately for
the safety and well-being of the hundreds of thousands of
employes of the railroad companies in this country, the cases
which are close~ to thjs point of fact are few. Plaintiff has
endeavored, iu nn effort to be of assistance to the court, and
to throw all the light possible upon the subject, to collect
those which nre ~losest in poii1t, and citations from typical
cases are appended hereto for the consideration of the court.
It is of ~ourse unnecessary to remind the court that general
propositions of law are, in cases of this kind, of little practical assistance to the court, and that the only opposite case
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is the case in which the general prqposition of law as applied to the facts in the particular case bring it closely within
the narrow confines which mark the limits herein.
One of the closest cases ever decided by a court of last resort in this country· is that of Yazoo & M. 17. R. Co. vs. lV.ri,qhi,
207 Fed. 281. Tl1is was a case in which a railr~;td engineer
was killed in a collision between his engine and a car which
had been left, in violation of the rules of the company, on a
8ide track so nenr the passenger track as not to allow clearance. In that (~ase, the court held that the eompany could
not be free from negligence as a matter of la.w. The car in
question 'vas upon a: s'"itching track, close to the lead track.
The ac.cident occurred in the day time. The engineer observed the proximity of the car 'vhich was upon the opposite
side of his engine from his caboose. He asked the fireman
upon the left side 'vhether tl1e engine would clear, and was
told that it would. Too late to avoid a coJlision, the fireman
advised the engineer that it would not clear. The collision
occurred and the engineer was killed. It was held that the
court properly refused not only to direct a verdict for the
defendant on that ground, but properly submitted the question to the jury. It is to be noted that in this case the danger
was apparent and obvious to the deceased, and that the sole
neglig·ence of the defendant consisted, first, in the passive act
of leaving the car projecting too fa.r, a.nd in the mistaken
judgment upon which the decedent falsely relied: of the fireman in estimating in the day time the possibility of clearance. This case docs not approach in negligence that disclosed by the facts in the instant case.
Sec the case of A. T. & S. F. vs.

B~t.tlcr,

56l:Cans. 433:

"In the parlance of railroad switch yards, when a car running or standing on one track is struck by a car, or cars, in
motion on another trac.k, before the hvo cars have sufficiently
diverged to admit of the cars clearing each other, they are
8aid t.o "corner," and it wa.s a collision of this nature of cars
running in the· same direction upon different tracks which
caused the death of Butler. Such an occurrence can hardly
take place without the fault of one person or more." This
case is particularly close to the facts in the present case, and
the court is urgently requested to consider it in its application hereto. Upon page 433, the following language is used:
''Common prudence would dictate that. cars should not be
~ornered in rf_li]road yards, and before a train is set upon a
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track those in the management of it should use reasonable
diligence to see that it 'will clear the car or cars on another
track;·and a failure to do so may be negligence as toward
employes working on the colliding cars .. ''
See Bt. Louis 1. ~v. & S. vs. McCain,, 67 .Ark.· 377:
..,
"Proof toat while deceased, an employe of the appellant,
under the 9rclers of his foreman, was engaged in coupling
cars at night upon appellant's transfer track, eight or ten
cars were pla.eed upon the other end of such track by other
employes of appellant, and shunted down to where deceased
was, at a high rate of sp~ed, causing deceased to be knocked
down and killed, is sufficient, in the absence of proof that any
effort was ma.de by the appellant to ascertain if the track wa.s
clear, or that there was any means of controlling. the ears
thus shunterl down transfer track, to sustain a. finding of negligence on the part of the appellant." "A switchman 'vho is
ordered to couple cars on a transfer track at night is justified
in presuming that other cars ·will not be shunted against the
cars he is ordered to couple without warning and without ~egard to his safety; and if he is killed by cars so shunted down
the track, while in the discharge of his duty, the jury is justified in finding that he was not guilty of contributory negligeil.ce. '' See also pa.g:c 384: ''There is no evidence that -any
effort v.ras n1ade to ascertain whether the track was clear, or
if anyone was on the track, nor is there any evidence that
there was any "Ineans of controlling these eight or ten ca.rs
that were thus 'kicked' or 'shunted' down this track, upon
\vhich men were constantly engaged in receiving and moving
out cars, when such work was necessary. We are of the opinion that the evidence is sufficient to support the finding that
sending the cars do\VIl tl1is track in the manner stated was
negligence." This case also is particularly close to the instant case.
·
The cnse of ,Johnson vs. Unian. Pa.c., 196 N. W. 141, is in
point. 'rhi~ was a. case in which plaintiff had directed an
employe by signals to clear track No. 7, cut off two cars and
kick them in on the main lead track. In order to do this,
sv.ritch No. G, which ~Iurray had opened a short time before
in order to permit cars to be moved on the "oil dock" track, .
should have been closed or "lined~' by him so that cars which
were to be pushed in from the north should move past this
switc.h upon the main lead track, and not he diverted into
track No. 6. 'Vhen plaintiff gave this order, l1e wa.s stand_-

.1

.
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.ing near track No. 7, south and west of switch No. 6. ·He
then walked a little east of south tov{a rd switch No. 4 in order
to set that S'\'\ritch so that the next car, after the two had been
kicked along the main lead rack, could be placed upon honse
track No. 4. 'ro do tl1is, it 'vas necessary for him to cross
over .track No. fj. ,Just as he was in the act of stepping over
the_first rail of this track he was suddenly struck by the cars
wh1ch he had ordered to be placed upon the main lead track,
but whic.h, through the neg·ligence of ~{urray, in not closing
switch No. 6 (Italics ours) were 'U/nexpectedly moved upon
track No. 6. The court held in this case that the negligent
omission to change tbe s;witch, and the consequent negligent
moving of cars upon the 1.lJrOn,Q trrack (italics ours) 'Without
warning plaintiff ""as the proximate cause of the accident. ·
The above case cites with a.pprovallll. C. R. Co. vs. Bka,qgs,
240 U.S. 66, and from n very lean1ed opinion by Mr.•Justice
Hughes, which also citeR the ca.se of 0. & 0. vs. De.Atley, 241
U. S. 310. In the ~Tohnson case a verdict of thirty-six thousand do1lars was sustained.
".l\. pc·rson was struck and killed by a train on defendant's
·railroad crossing. No one saw the accident, and it was discovered by the finding· of deceased's body nt\ar the crossing
anrl by traces of blood on the engine. The night 'vas foggy,
and dark, and the view of the crossing partly ohscnred. The
train 'vas running around forty miles per hour and the gates
were closed. lt was held, in Noble VR. N. Y. C., 645; affirmed
in 161 N. Y. 620: "These faicts were sufficient to authorize
the submission to the jury of the question, both of negligence
and eont.ributory neglig'ence, sh1ce tl1e former might be inferred from the high speed of the train, under the existing
conditions, and the facts aud circumF~tnnces presented a choice
between poRsible hut divulging inferences. as to the former,
which wa.s for the jury to ma.ke."

1\.s applicable to defendant's theory in the defense of this
case, see lVabash Screen Doo1· Co. vs. B{.a,ok, 126 Fed. 721:
"In tl1e ahsenc~ of direct evidence as to the manner in
which the pel'Ron was killed, in an action for his death, whi1e
the jury should not be permitted to speculate, in the sense of
guess, beh,Tcen different causes, the mere suggestion of the. orieF~ by the defense which mA-y l1ave no reasonable foundation in the evidence does not reduce the matter to one of speculation, and disqualify the jury from determining the cause,
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'vhore there is evidence which, although circumstantial, gives
reasonable support to the allegations of the plaintiff."
Attention is also directed to Regan vs. St. L. K. & W., 93
Mo. 348, which is a switching case, 'vherein, upon page 352,
the Stlpreme Court used this language: ''The defendant in ·
error contends that the joining of the cars for the purposes
and in the manner described in the petition is so common,
necessary, and frequent, especially in the case of freighttrains, that it can not he said to involve any extraordinary
risk.
e do not agree to the proposition. It is certainly a
complex business, requiring care, and must be dangerous, if
not done under proper reg·ulations, at least so far as other
servants are eoncerned, whose business requires them to be
in and out of the cars, li~ble to be jolted. In these cases of
making a flying switch, and of shunting, or kicking of cars,
it is feasible and perfectly proper to have some rules and
regulations to warn persons liable to be injured, and cases
are not "Tnnting where railroad companies have been held
liable to servants for injuries received in consequence o·f a
want of ·such regulations for the guidance of the servants in
performing these manoeuvers.

'V

Bose vs. Ra-ilrfJad, 2 Hurl. & Nor. 728.
Railroad vs. Ta.ylor_, 69 Ill. 461. .
"It is well settled bv authorities that the circumstanc.es at.tending the injury may be sufficient to esta.blish the fact of
negligence, without any direct proof thereof.''
IJ1 cCray vs. Railroad, 89 Tex. 168.
M. ](. & '1'. vs. Crouch, 55 S. W. 380.
2 Jones on ~Jvidence, Sec. 184, page 59.
Chicago Union ~l'raation Co. vs. Giese, 229 Til. 260.

The case of J(oennicke vs. 8eaboadr, 101 S.C. 86; confirmed
in 239 U. S. 352; holds that ''where the evidenc.e showed that
the switching engine, regularly employed in another ya.rd,
had just arrived, u:hen it 1night not ha:ve. been expected in the
yard, where plaintiff's intestate was employed, a request to
charge, "rhich assumed that the engine crew o'ved· no duty
to the deceased requiring it to give signal of its approach,
\Vas properly refused.''
Another very c1ose case upon the facts is that of Prome·r
:r: ltV., 63 N. W. 90, which was a case in which

Ys. IJ.lil. St. L.
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plaintiff, while nt work in the darkness in the yards of the
defendant, was struck by a rapidly moving car shunted onto
the main track by order of defendant's foreman from a point
out of plaintiff's vision. Its approacili was not signaled, and
was not heard hy plaintiff, who was obliged to work at or
near the tracks. It was held that the question of negligence
should ha vc been left to the jury.
See Tob11 vs. B. C. R. & N. Rwy., 62 Iowa 761, which was a
case of the kicking of cars within the city limits at a rate of
speed prohibited by ordinance. There 'vas no one near at
hand, or on them to check cars or give warning of their approach to men on parallel tracks. ~fhis was held negligence
per se, rendering the company liable for injuries to a trackman, who was struck just as he had stepped off the track on
which he was ,·vorking to let an engine pass.
Perhaps the closest case discoverable by diligent, if not exvhaustive search, is that of Chic. & Alt. vs. J(elley, 127 ill.. 637.
The facts "~ere that a construction train approaching a station, made a flying switch, thereby causing a collision between the tcuder of the engine and the caboose car; in consequence of which the engine moved forward and strnck a
car standing on the side track, throwing it forward (as in
this case) upon another car. Upon this other car men were
loading iron under a section boss. They had no notic~ of
the negligence until the moment of the impact. One of the
men in attempting to reach the platform, was struck a.nd killed
by the train coming down the track at a rate of eight miles
per hour. It was held that these facts might well constitute
negligence on· the part of the raihvay company, and it could
not be said. as a matter of law, that there was no evidenoo
showing negligenc-e. The court said, upon page 642, ''It is
argued tba.t there is no evidence 'vhatever tending to establish negligence on the part of the defendant. This is a misconception of the facts established by the evidence. The making of a flying· switch (which is of itself dangerous), the collision between the tender of the engine and the caboose, the
moving of tl1e engine for,vard by the engineer, striking one
of the cars standing on the sidetrack, throwing it forward
against the car upon which the iron 'vas being loaded by Kelly, without any notice whatever to him, were facts from which
the jury might infer negligence.''
There is verv little to distinguish between this case and the
instant case, except that the facts in the J{elly case were
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much more favorable to the defendant than in this, inasmuch
as the accident occurred in the day time and at a place, where,
so far as evidence discloses, all that transpired, took place
within the view of the decedent.
·
Perhaps the most frequently resorted to ca~e in the trial
of switching· cases is tha.t of Ingle vs. C. H. (~ Q., recited above,
195 N. \V. 523. The authorities on the proposition that a
railroad company is bound in every ease to exercise reasonable care to avoid the infliction of injury upon persons known
to be, and who may be expected to be, upon its tracks o·r
grounds, anrl that if it fails to use such care it is liable for
the damages resulting proximately from such failure. The
authorities hold fu.rther, upon the proposition tha.t the employe has the right to assume the exercise of due care and
caution for· his safety: that it is the duty of the company,
\vhich kno,,rs that its employes are on or about. its tracks,. to
maintain a careful lookout to prevent injuring them; and the
fur~her proposition, that facts and circumstances may be
proved circumstantially, and that a presumption of the ex-.
ercise of the instinct of self-preservation is always sufficient
to rebut any inference that tl1e injured party was guilty of
contributory negligence, are questions for the jury; and
\Vhere there is any negligence disclosed by the evidence upon
which the jury n~i.qht ha.ve found for the plaintiff, the court is
bound upon a. demurrer to the evidence so to find.
The case of Johnson vs. Chic. lJtl. ell; St. P., 230 Pa.c. 52, above
referred to, i~ authority for the view that "a cause should
never be withdrawn from the jury under their ·Code, Sec.
9364 (which i·s very closely similar to ours), upless recovery
can not be had under any vie\v reasonably drawn from facts
which the evidence tends to· esta.blish. ''

r

Another very strong case is thnt of oncannon vs. Davis,
. nbove cited, 123 .Atl. Rep. 820; a case in which the defendant compa11y had a storage track upon which cabooses were
stored at tl1e extreme 'vest end, and used exclusively for that
purpose, during the eight years of the plaintiff's employment, with a single exception, five years before, when defend. ant, after 'varning its employes: used th~ track for hauling. a
train across it. It was held that it 'vas its duty before again
using the track for pulling a train coming from the east, to
warii its employes l)f such use, and in failing to do so it was
negligent; employes not bejng required to look to the east for
a peril not previ onsly created.''
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This goes hack .to the propo~ition that an employe is not
required to maintain a watch for unusual, unforeseen, and
not reasonably to be expected movements upon the ya.rd
tracks of the company. lTpon page 823, the court states:
"The company was pulling its train into this storage track
without the slightest warning or attempt to warn employes,
'vho, in the course of their duties, might have oooasion, as
did the plaintiff, to go upon and about it, a thing it had never
done before. The 'vhole situation constituted a trap, not ~o;,;e;;...----
signedly, of course, but none the less effectively, set to catch,
not-s'trangers unacquainted with the ordinary situation, but
to catch employes of long standing, 'vhose very knowledge
and experience made them the innocent victims of the defendant's negligence.'' This language is submitted, and ea.n be
very appropriately applied to the dea.th trap which was erea ted in the Froman case by the negligent manner in which
the ca.rs were ldcked down upon him.
''Although a s'vitching crew engaged in making up a. freight
train in a railroad ya.rd 'vas not required to give notice to the
crew of the train when cars were about to be· connected, and
when the train 'vas finally made np, yet the switching crew
was required to perform the w·ork 'vith reasonable era.re; and,
if it was performed in a reckless or u.nu,sualnUllltner, the railway company was not excused from responsibility simply beeause the train crew commenced work upon the tra.in under
the supposition that the switching crew ha.d completed its
work.'' ''The members of a train cre'v were required to
anticipate and a.ssume the dangers attending switching operations ~vhen conducted in the usu,a.l ·manner; but they wer(~
not bound to assume the t·es·u,lts attending reckless switching,
and a brakeman was not necessarily guilty of contributory
negligence in going between cars to couple up the air hose,
acting upon the belief that the switching 'vas practically completed.'' Allen vs. Wis., 107 ~1:inn. 5.
In this case the evidence 'vas that Froman's duties required
him to pass ba~k and forth upon the yard, and to attend to
couplings. .He had, m1d the jury must have so fonnd, a right
to a.ssume that this particular switching operation on No. 8
track was, until further operation, to No. 1 track, took plac.e~
not practically, but entirely eompleted.
''When two 'vays of doing things present themselves, both
of which are equally effective, it is negligence to adopt a. dan.• gerous manner." H~tntet- vs. C. & 0., 120 Va. 699.
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In this case the accident could have been prevented by
adopting a sa.fer way of: 1st, watching ears until they entirely cleared the lead; 2nd: putting a man upon the St. L. &
W. ~r who would signal him that they had entirely cleared;
3rd, abstaining from throwing the yard switch until they had
entirely cleared; 4th, deferring giving ·signal until they were
seen to have entirely cleared; 5, ae.cident probably could have
been minimized, if not entirely prevented, by refraining from
throwing the switch from the lead into the No.8 track, whereby the cars, instead of a slight sides,viping, were brought head
on into the St. L. & ,V. car.
Petitioner regards the case of Y O?tell, A dmr. vs. R. F. & P.
Rwy., recently decided by divided court, without opinion, upon
facts much less a favorable to the plaintiff than the facts. in
this case, as strong authority for the position which she here
asserts.
Another late case io which reference was had by counsel
for the defendant in argument upon his motion, was that of
Ellis vs. R. F. & P. Ru.,y. On., rlee?ided by the Special Court of
Appeals, 'vhich reversed the oYerruling of a demurrer by the
Hustings Court, Part 2, of the City of Richmond. A petition for the rehearing of t.be said case has since been granted
and same is now pending before the Special Court. That case
is clearly distiguishable from the instant case, the only point
of similarity is that no one actually saw the deceased killed.
The Ellis death occurred in tl1e day time; the :B,roman death
at nig·ht. The court in the Ellis case says that the record offers no explanation as to why the deceased was a.t the point
of the injury; in t.he Froman case, the evidence is that he was
where his duties required him to be, and where defendant
had· a right to expect him to be. lVI uch of the Ellis case is
taken up by a discussion of the question of the weight to be
accorded negative evidence. That does not enter into this
case. The opinion .recites that the deceased in the Ellis case
'va.s familiar with the general conditions existing, thereby indicating that 1he e.ase hinged upon an injury received in consequence of th<? general conditions ; the injury in this case was
received, not in consequence of a general, but of an unusual
and negligent condition. The Ellis case says that the deceased
w•as apparently performing no duty at the time, in this case the
jury must have found that Froman was engaged about his
usual duties. In the Ellis case. a train had come into temporary inactivity .and temporarily to remain; in this case a'
switch train was engaged in operations requiring Froman's
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services. In the Ellis case, from the opinion, it appears that
the deceased 'vas killed twenty-five feet away from the switch,
the only conjectural point to which his duties could have
called him; in this case Froman was exactly where his duties
required him to be. The Ellis case recites that it is not known
why Ellis crossed the thoroughfare track; in this case decedent's duty required him to be constantly in the yard, ta
cross the tracks, and to see about coupling knuckles upon
ca.rs and to see about spacing distances. The Ellis case recites that the court was without explanation Bf]to how he
came in colliRion with the train, t.hey are unable to say how the
accident occurred. In that case the movements were the usual
yard movements; in this case the movements were an unprecedent~d, sudden, violent, and negligent operation whieh. resulted in a partial wreck. The Ellis case proceeds upon the
assumption that there is no evidence that the engine movement which killed the deceased was in any manner negligent;
in this case negligence is so flagrant and unprecedented that
no parallel instance of it could be produced in the C. & 0. 's
history. The Ellis case wa.s that of absence of testimony;
th~s is a case of over,vhelming presence of testimony. In the
Ellis case it was stated that only such force is given to the
plaintiff's eviden(l.e a.s is reasonably inferable, a.nd tha.t evidence not in conflict is given its full force and effect. In this
case the only view reasonable or at all inferable is that the
plaintiff negligently put in motion an agency which resulted
in the death of Froman, and upon this there is an entire absence of conflict. In our view, the _Ellis case, correctly or incorrectly decided by the Special Court of Appeals, is not authority, owing to the acute dissimilarity of facts to be considered in a decision of this case.
CONOLlJSIONS.
For the reasons set fortl1 in detail in this, her petition, and
standing upon the authorities herein cited, petitioner insists
that the c.ourt erred in its ·said judgment in sustaining the
demurrer to the evidence upon Ma.y 28th, 1925, and for the
foregoing reasons prays thnt a writ of error may be granted;
tha.t said judgment of the Law & Equity Court of the City of
Richmond may be set asid~ and annulled, and that the judgment of this r.ourt be entered upon the verdict of the _jury in
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her behalf; and that she be awarded such other and general
relief as may be adapted to the nature of her ca.se.
•JANII~ PEARL FROMAN, Admx..

By ENGLISH & MOSS,
McC. G. FINNIGAN,
Counsel
We, Thos. 0. Moss and ~IcC. G. Finnigan, practicing attorneys in the Supreme Court of Appeals of Virginia, do
l1ereby certify that, in our opinion, the judgment complained
of in the foregoing petition should he reviewed and reversed
by the Supreme Court of Appeals.
Given under our hands tl1is the 25th day of November, 1925.

THOS. 0. MOSS,
l\1cC. G. FINNIGAN.
Received Nov. 24, 1925.

R. H. L. CHICHESTER.
Writ of en·or allowed and supersedeas awarded.

Bond

$3~.00.

R. H. L. CHICHESTER .
To the Clerk at Riehmond.
Received Nov. 28, 1925.

H. S. J.

VIRGINIA:
Pleas before the lionorable Beverley T. Cn1mp, Judge
of the Law and Equity Court of the City of Richmond, held
for the said City at the Court-room thereof, in the City
Hall, on the 28th day of l\1:ay, 1925.
Be it remembered, tl1at heretofore, to-wit: In the Clerk's
office of the said J.Jaw and Equity Court of the City of R-ic.hmond, the 23rd day of October, 1924: Came Janie Pearl Froman, Administratrix of the estate of Robert E. Froman, de-
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ceased, and filed her. Notice of .N[otion for Judgment against
the :Chesapeake and Ohio Raihva.y Company, which Notice
of Motion for Judgment is in the words and ~oures following, to-wit:
Virginia:
In the Law and Equity Court of the City of Richmond.
,Janie Pearl Froman, A.dministratrix of the Estate of Robert E. Froman, deceased, Plaintiff,
vs.
Chesapeal{e and Ohio Railway Company, a corporation chartered under, and doing business by virtue of the laws of
the State of ·virginia, Defendant.
NOTICE OF

~lOTION

:B.,OR .mDGMENT.

To the Chesapeake & Ohio Railway Company:
TAI{E NOTLCE that I, .}anie Pearl Froman, Administratrix of the estate of !{()bert :m. Froman, hereinafter called the
plaintiff, shall, on the 7th day of November, 1924,. at 10:00
o'clock a. m., or as so011 thereafter as counsel may be heard,
move the Law and Equity Court of the City of Riehmond,
·virginia, a.t the eourt room tl1ereof, in the City :Hall, for judgment against you, the Chesapeake & Ohio Railway Company,
Incorporated, hereinafter eallcd the defendant, for the sum
of ten thousand ilollars ($10,000.00), due to me by you by
reason of the following facts:
Thnt before and at the time of the c.ommission of the grievnnces hereinafter alleged, to-wit: on or about February 25th,
1924, said defendant was, and from thence hitherto
page 2 ~ has been, a common carrier of freight and passengers, and is in possession, eare, control, management, operation, use, maintenance, and proprietorship of a
certain railroad, e.ommonly known and caned the'' Chesapeake
& Ohio Uaihvay," and t.11e railroad yards and tracks thereof,
located in the County of Ifenriro, State of Virginia., and elsewhnre, and was also in the pos~wssion of, and had the care,
control, management, operation, use, and proprietorship of
certain steam engines, railway ears, trains, and parts thereof. which were used~ operated, and controlled thereon by the
said defendant, anct throngh its agents, servants, and em-

.<'!'
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ployes. Said plaintiff says that the said defendant was then
and there, and had been for a long time theretofore, and still
is, running, using and operating said railway yards, tracks,
cars, engines, coaches, and trains in both interstate aud intrastate traffi~ and commerce within the meaning of the la,vs
of the United States aud the State of Virginia regulating defendant and other common carriers engaged in interstate and
intrastate traffic and commerce, as the defendants then and
there was. Plaintiff says that the def~ndant was and is a
common earrier, as aforesaid, and engaged in interstate and
intrastate traffic and commerce, and is using and operating
its said railroad yards, e11gines, cars and trains thereon as
aforesaid; that the said plaintiff's intestate on or about the
25th of ]february, 1924, at the special instance and request
of the said defendant, 'vas then and there, and had been
theretofore employed by it as field brakeman upon one of
the defendant's said railroad yards, located -a.nd situated in
the County of Henrico a short distance southeast of the city
limits of the City of Richmond, State of Virginia, and )mown
and called "]ulton Yards;" that said defendant in connection- with its s·aid business and operation used certain traeks
in said yards for the purpose of shifting and switching railroad cars and engines from point to point on said railroad
yards and especially to run said cars and engines from a. track
known as a "lead" or "ladder" track to tracks rnnr.iug into
certain connecting or switching tracks, known as
page 3 ~ "1, ~' 3, 4, 5, 6, 7, R, 9, 10,11 and 12."
On or about the date above alleged, at or about
the hour of 1:00 o'clock a. m., plaintiff's intestate, who had
theretofore been employed by the defendant in the capacity
aforesaid, he being at that time in the class of employes of
railroads under th~ protection· of the express self-executing
provisions of Section 162 of the Cunstitution of the State of
Virginia, and being on duty and employed by the said defendant at the time of the injury hereinafter mentioned, was
engaged in the switching of said cars from the said ladder or
lead track to Vlarious of the switching tracks above mentioned; that it was the duty of plaintiff's intestate to assist
in picking out from the numerous cars upon the said yards
o"f the defendant certain cars, and in placing them together,
and thereby make up tr-ains of them to be carried, handled,
and looked after by certain conductors, and train orew·s of
the defendant, by whom the said trains were to be carried to
their respective points of destination in, interstate and intrastate commerce and in assisting in the picking out and placing
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together of the said cars out of which said trains should be
composed, and made up. It became necessary ~or him in the
discharge of his duties to the said defendant, as employe, to
go from one point to another on the said yards, to walk over
and across the ·railroad tra.cks upon the same from one point
to another thereon, and particularly to a.ttend to the arranging, opening, and setting of the coupling armngements UP.On,
and at the end of the various cars placed by the defendant
from its said ladder or lead track upon the various switching tracks, and to see that the ca.rs so plac;ed should each be
properly coupled at each end to the car immediately adjoining snme upon the said switching tracks for the purpose of
making up nnd oomposjng said trains ; and on or before the
day, month and year aforesaid, to-wit: February 25, 1924,
"rhile he was so engaged in the performance of his- said duties, as he was required to be, as such brakeman, and while
engaged in the ·switching of cars, in making up a train upon
one of said switching tracks of the defendant, which
page ·4 ~ said train the defendant was about to use in hauling
and carrying of freight in interstate and intrastate
commerce and traffic, and while he was in the performance
of said duty at a plac.e where he wa.s required to be, it became
and was the duty of the sa.id defendant, in the operation,
management, maintenance, and control and use of its said
steam engines, railroad yards, cars, and trains then and there
to use all due and ordinary diligence and proper care to avoid
injury to the plaintiff's inte~tate, and to. provide and maintain for him a reasonably safe place in which to do his said
· work, and perform his duties, and to exercise ordinary and
proper care to employ nnd have competent and careful workman and employes ·working in the said yards, and at the same
place with him on similar and other work, a.nd to promulgate
and enforce reasonable rules and ordinary care, caution, precaution, and foresight, to protect plaintiff's intestate from
injury at its hands and from unseen and unknown da.ngers,
]mown to the· defendant, or which in the exercise of orc1i:r:tary
care should have been known to it, in and on the yards where
he was so employed, so. as not to injure plaintiff's intestate,
yet the said defendant did not regard and perform its duties
in these several respects, but on the contrary wholly neglected and failed so to do.
That, at the time and plac.e above mentioned, a crew, upon
which plaintiff's intestate was·working, was in charge of the
night yard-master of the defendant, and the yard conductor, ..
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agents and servants of the defendant; tha.t it was further a
part of the duty of the plaintiff's intestate to assist in the
switching of said cars and engines as aforesaid, and that he
was required so to do; that a. certain foreign box car had
theretofore been cut into and placed upon a spur or s'vitching track No. 8, above mentioned, and tha.t in the operation
of the defendant it was intended to cut off from certain cars
upon the ladder or lead track four certain other foreign cars,
-which were to be placed by it, its servants and employes upon
said switching track No. 8, to be there connected and coupled
to the sa.id other foreign box c.a.r last above menpage 5 ~ tioned, that it became and was the duty of the plaintiff's intestate in the condl.lct of said operation, as
a part of the same, to see that the couplings, connections or
-knuckles of the &'lid foreign hox car above mentioned and of
1hat one of the four said other foreign cars nearest in order
to the said foreign box car, should be so placed, arranged, set,
adjusted, or opened that upon these said two cars coming
into contract an automatic coupling or connection 'vould be
made; and in performing his said duties, it was necessary,
and he 'Yas required, to be, at the time and place mentioned,
upon the ground at the end of the said foreign car, of the
four above mentioned, nearest to the said foreign box car
theretofore placed upon the said b'\ack: that the said four
cars 'vere s\vitched from the said ladder track into and upon
said switching or spur ti~a.ck No. 8, and came to a stop; that
plaintiff's intestate, from the place where he 'vas and was
required to be, did not kno,v, and had no means of knowing,
as was a. fact, that of the said four cars, the last to· leave the
-said ladder or lead track had not completely cleared same
when the said cars came to a stop; tha.t no noti~e or warning
of this fact was given him by the defendant, its agents and
servants; that it was then and there the duty of the defendant, its agents and servants, to have seen that the· said cars
had completely left and cleared the said lead or ladder track
before giving any signal to switch, or permitting to be
Rwitched, upon any other of the said spur or switching tracks,
any cars, until the cars previously switched into the said spur
track No. 8, had completely entered the sa.id track, and had
cleared the said ladder or lead track.
But, ignoring the duties which the defendant, its agents
and ser.vants owed to the plaintiff's intestate, in the premises,
and in the particulars alle_ged, defendant, through its agents,
servants, and emp] oyes, before the said four ca.rs had completely cleared the said ]adder or lead track, cut loose upon
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the said track, at a rapid rate of speed .four certain other cars,
to be switched into a certain other spur track, bepage 6 ~ tween which and said car~ No. 8 track was, which
approached upon said len.d track in the direction of
the No. 8 track, upon which the said four cars had been partially switched, and, striking that one of same which had not
yet cleared said lead track, pla.c:ed the said four cars upon said
No. 8 track into sudden and violent motion, with the result,
as should have been foreseen by the defendant, its agents
and servants, tha.t the car nearest the plaintiff's intestate,
who was then and there, as he ·was required to be, in the exercise of his duties, upon the ground at the end of the said car,
struck plaintiff's intestate, knocked him down, ran over his
body, crushed and mangled llim in a .frightful manner, and
caused his instant death, all of which was a direct result of
the negligenee of the defendant, its agents, servants and employes in the particulars aforesaid.
The plaintiff further alleges that upon the ........... day
of ................. , 1924, she qualifies as administratrix on
the estate of Robert I!~. Froman, deceased.
The plaintiff, .Janie Pearl Froman, administratrix of the
estate of Robert E. Froman, plaintiff's intestate, therefore
brings this notice of motion for judgment against the defendant for the sum of ten thousand dollars ($10,000.00).
JANIE PFJARL FROMAN,
Administratrix of the Estate of Robert
JiJ. lt,roma.n, deceased,
By Counsel.
]~NGLISH & MOSS,
~fcC. G. FINNEGAN.

P. Q.

page. 7

~

And at another day, to-wit: At a Law ·and Equity
Court of the City of Richmond, the 7th da.y of No-

veDlber, 1924.

·

This day ~.ame the plaintiff and defendant by counsel and
on the motion of the plaintiff by counsel it is ordered that this
case be docketed. The defe11dant then filed herein a staten1ent
in writing of its intention to rely upon the contributory negligen~e of the plaintiff as a defense to this action, and the
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particulars thereof and pleaded ''not guilty'' and put itself
upon the country and the plaintiff likewise.
;pag~

8

~

Virginia:

. In the. Lnw and Equity Court of the City of Richmond.
Janie Pearl Froman, Administratrix of the Esta.te of Robert
E. Froman, deceased,

v.

The Chesapeake & Ohio Raihvay Company.
NOTICE Oli, INTENrriON TO R.JiJLY UPON THE CONTRIBUTORY NEGLIGENC"E O.B, THE PLAINTIFF'S .
INTFJS'l~A T]~ AS GROU~TDS OF DEFENSE TO
THIS ACTION AND PARTICULARS THEREOF.
Without admitting, but expressly denying, that the defendant was guilty of any negligence, the defendant will rely upon
the contributory negligence of the plaintiff's intestate as a
defense to this action, the particulars of which are set forth
as follo,vs :
1. The plaintiff's intestate, on the occasion of his injury
complained of, left a place of Sfafety and unnecessarily placed
himself in a place of danger.

2. The plaintiff's intestate, npon the occasion of his injury
complained of, went upon a track immediately in front of a
cut of cars, when he knew or ought to have known, by the exercise of ordinary care, of the danger incident thereto.
3. The plaintiff's intestate, upon the occasion of his injury complained of, went jn front of a cut of cars without
taking any proper precaution to see whether it was safe so
to do.
4. The plaintiff's intestate, upon the occasion of his injury complained of, voluntarily and unnecessarily went in
front of a cut of cars when he knew·, or ought to have known,
of the danger incident thereto, if there was any such danger.
5. There was no occasion for the plaintiff's intestate to
occupy the posit ion which he did occupy upon the oooasion of
his injury.

'Janie P. Froman, Adm'i, Etc., v. C. & 0. Ry. Co.

43

page 9 }

6. The plaintiff's intestate, upon the occasion of
his injury, did not exercise the ca.re and. preea.ution
incumbent upon him and his failure to do so proximately
caused and or contributed to the injury which he received.
7. The plaintiff's intestate was negligent in other particulaJ;S which will be d~sclosed by the evidence for the plaintiff.

LEAKE, LEAI{E & SPICER,
p. d.
page 10 }

And at another day, to-wit: At a Law and Equity
Court of the City of Richmond, held the 6th day of
¥arch, 1925.
This day ea_me the plaintiff and defendant by counsel and
a jury, to-wit: Chas. H. Schaeffer, C. A. Watkins, J. M. Wiltshire, E. W. :hfcClung, ,J. C. Day, J. R. Holladay and W. S.
Preston, being sworn well and truly to try the issue joined
in this case and the evidence having been heard, the defendant filed a demurrer thereto and the plaintiff a joinder in the
said demurrer to the evidence; and the jury being required
to assess the pJaintiff's damages, after argument by counsel for both plaintiff and defendant, were sent out of Court
to consult of a verdict and after some time returned into Court
with a verdict in the words and figures following, to-wit:
""\Ve, the jury, assess the damages of the plaintiff at $7,500.00,
subjoot to the decision of the Court upon the defendant's demurrer to the evidence, and we further find that $6,000.00 of
said sum shall go to Janie Pearl ~,roman, widow of deceased,
and $1,500.00 to Annie Froman, daughter of deceased.''
Thereupon the defendant, by counsel, moved the .Court to set
aside the said verdict as c()ntrary to the law and the evidence
and because the damages assessed are excessive which motion
the Court overruled.
And it is further considered by the Court that this proceeding be continued for argument to be heard upon the defend.
ant's demurrer to the· evidence.
page 11 } Virginia :

In the La.w and Equity Court of the City of Richmond.
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Janie Pearl Froman, Administratrix of Robert E. Froman,
deceased,

v.

The Chesapeake & Ohio Railway Company.

DEMTJRHER TO EVIDENCE.
Be it remembered, that after the jury was sworn to try the
issue joined in this ease, the plaintiff introduced the following
evidence, ·which is all the evidence that was introduced in
the trial of the cause, and '\vhich is made a part of this demurrer to the evidence :
page 12 ~

'Note: By agreement of counsel, map showing
the layout of the yard of the defendant at the scene
of the injury complained of, \Vas filed in evidence and marked
'' E~hibit A.''
MRS. JANIE PEART.J FROlviAN,
a witness on behalf of the plaintiff, being first duly sworn,
testified as follows:
EXAMINATION IN CI-IIEF.
By Mr. Moss:
Q. Are you the wido\V of Robert E. Froman¥
A. I am.
·Q. 'Vhen did he die 7
A. February 25th, 1924.
Q.. When did you last see him T
A. Sunday afternoon.
Q. On the 24th 7
A. 'rhe 24th.
Q. When did you learn of his death T
A. rrhe morning of E1ebruary 25th. page 13 ~ Q. About wl1at timet
A. Six o 'elock.
Q. At that time where were you f
A. At his sister's (Mrs. A. L. Stone) at Glen Allen.
Q. Rave you qualified as administratrix of his estate f
A. Yes, sir.
Q. Is this the certificate of qualification 7 (Indicating.)
A. Yes, sir.
Note: Certificate filed as "Ex. J. P. F. #1."
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Q. How old was your husband at the time of his death Y
A. Forty-two.
.
Q. What was the condition of his health
A. Good.
Q. Did he work regularly 7
A. Very regularly.
Q. Did he provide for you, Mrs. Froman Y
A. Yes, sir.
Q. 'Vere you dependent upon him for support T
A. Yes, sir.
Q. Are you working anywhere now 7
A. Yes, sir.
·
Q. Whereabouts T
A. L. H. Jenkins' book bindery.
Q. How large a man was your husband
page 14 } ·A. I guess he 'Yeighed about 180 or 185.
Q. Do you knp"~ how long he had been employed
by the Chesapeake & Ohio Railwa.yt
A. Between ten and twelve years, I think.
Q. Eight or ten years, or ten or twelve years Y
A. Yes, sir.
Q. You say you a.re now employed by .Jenkins' bindery!
A. Yes, sir.
Q. flow long 'vere you and he married 7
A. Six years.

By JHr. D. If. Leake:
Q. You have no children T
A. No, sir.

By Mr. Moss:
Q. I failed to ask you tl1is question: Your husband was
married before; you were his second wife T .
A. Yes, sir.
Q. Was there any child by the former marriage?
A. Yes, one.
Q. Do you know the age of thn.t child!
A. No, sir.
By the Court:
Q. Was there only one child by his first wife?
A. Yes, sir.
page 15 } Q. W a.s that a boy or girl 1
...":.... Girl.
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Mr. Finnigan: In order to save time, we have the birth certificate here, we might as well let it go in by agreement.
Note: Certificate filed and marked "}Jx. J. P. F. #2."
By the Court:
Q. Do you know where she lives!
A. No, sir.
Q. Does she live in Richmond Y
A. I don't know.
Mr. Moss : She lives in Baltimore, if Your Honor please.
By the Court:
Q. Was she with you and Mr. ~,roman any time during
your married life Y
A. No, sir.
.
Q. Is she a grown woman now T
A. No, sir; I don't think so. ·
By Mr. D. H. Leake:
Q. As far as you know, did he contribute .to the support
of that child 7
A. No, sir; he did not.
page 16

~

By Mr. Moss :
Q. Would her mother permit him to do it!
A. No, sir; wouldn't let him.
·
Q. Were they divorced t
A. Yes, sir.
Q. Would she permit your husband to contribute to the
support of that child T
A. No, sir.
Q. She would not f
A. No, sir.
Witness stood a.side.
(See manuscript for Blueprint.)
page 18 } Virginia :
County of Henrico, to-wit:
I, SAMUEL P. WADDILL, Cierk of the Circuit Court of
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the County aforesaid, in the State of Virginia, do certify
that, on the 14th day of April, 1924, Janie Pearl Froman qualified in the Office of the said Court as the Administratrix of
the estate of Robert Everett Froman, deceased, and entered
into bond with surety in the sum of $1200.
Given under my hand this Apr. 14, 1924.

S'AMUEI.J P. WADDILL, Clerk.
Ex. J.P. F.
page 19}

#1.

Copy of
CERTIFICATE OF BIRTH
COMMONWEALTH OF VIRGINIA
Bureau of Vital Statistics
State Board of Health

.

1 Place of Birth, County of. . . . . . . . . . . . . Magisterial District of. . . . . . . . . . . . . or l11c. Town of ................... .
Registration District No.. . . . . . Registered No........ (for
use of local registrar), or City of Richmond, Va. No. 2204
Fairmount Ave., ............ 'Vard.
2. Full name of child, Froman.
3. Boy or girl' Girl.

•

I

'

6. Are Parents Married
7. Date of birth, April 26, 1909.
8. Full name father, R. E. Froman.
9. Present address. (Usual place of abode.) If non-resident, give place and State, 2204 Fairmount Ave.
10. White or Colored·? White.
11. Age at last birthday ............. (years).
12. Birthplace, Henrico Co., Va.
13. Occupation, Driver Dairy Wagon.
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14. Did you. use the drops in the baby's eyesT

15. If not, tell why.
16. Full name mother before marriage, F. V. Froman.
17. Present address. (lTsual place of abode.)
resident, give place and State, Same.

If non-

18. White or Colored? White.
19. Age at last birthday .............. (years).

20. Birthplace, Richm·ond, Va.
21. Occupation, Nature of Industry.
22. Including this child. (Number of children of this mother now living. . . . . . . . . ..... Number of children of this mother
horn alive and now dead. . . . . . . . . . Number of children of
this mother -stillborn ........... )
CERTIFICA~rE

OF .ATTENDING .PiiYSICIAN OR
1\f.IDWIFE. *

23. I hereby certify that I attended the birth of this child,·
who was born alive, at ............. (Hour A. M. or P. M.)
M., on the date above stated.

•When there' "r.as no attending physici·an or midwife then
the father, householder, etc., should make this return. If a
child brea.ths even once, it must not be reported as stillborn.

24. (Signature) Thos. G. Pretlow.
25. State whether physician or midwife, M. D.
26. Address of' physician or midwife, 2407 E. Grace St.

27. Witness, ..................... (Signature of witness
necessary only when question 24 is signed by mark.) ·
2~.

Filed April 26, 1909.

29. Dr. \"!\f. B. Foster, Local Registrar.

Jani~

P; Froman, ..A.dm'x., Etc., v. C. & 0. Ry. Co.

49

30. Additional information added from a supplemental report from . . . . ....... : ............ ·..................... .

. . . . . . . . . . . .. . . . . . . . ................................. .
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , 19 .....
. . . . . .. . . . . . . . . . . . . . .................................. .
Registrar.
I

This certificate must be filed with the local regis.tra.r within (10 days after birth in the counties, earlier in cities.
Ex. J.P. F. #2.
page 20

t

DR. J. FUI.Jl\fER BRIGI-IT,
a witness on behalf of the plaintiff, being first duly

sworn, testified as follows:
EXAl\iiNATION IN CHIEF.

By Mr. Moss:
Q. You are Dr. J. Fulmer BrightY
A. Yes, sir.
Q. In v,ebruaJ"y, 1924, did you occupy any official position
in the county of Ilenrico? If so, what "ras that position?
A. I 'vas coroner of IIenrico county at that period?
Q. At that time did you view the body of &bert E. FromanY If so, 'vill you state the date'
A. On February 25th, 1!124, I held an inquest over the body
of Robert ]1. li1 roman. His address 'vas R. F. D. #2, Glen
Allen. "'\Vhite, male, married, brakeman, age forty-two years .
.A.ccidentally run over in E"'ulton yards of the C. & 0. Railway
while in the performance o.f his duty. His death 'vas due to
traumatic injuries, 'vhich means injuries f~om violence. Ife
suffered a crushed chest and mangled left foot.
Witness stood aside.
page 21

~

Vl. H. LOCKEY,
a "dtness on behalf of the plaintiff, being first duly
sworn, testified as follows:
EXAl\fiNATION IN CHIEF.

By Mr. Finnigan:
.Q. Please state to the jury what your business is T
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A. I am chief clerk of the Actuary l)epartment of the Life
Insurance Co~ of Virginia. In this. department they .get up
rates based on mortality experience, or based on mortality
tables in effect and use those in calculating the probabilities
of life or death.
.
Q. How long have you been engaged in your present line of
work?
A. About three and a half vears.
Q. Are you familiar with the standard mortality tables of
expectancy?
A. Yes, sir.
Q. Have you the standard table showing the expectancy of
a man forty-two years of age?
A. Yes, sir.
Q. Can you teJl the jury what that would beY
A. According to the American Table of Mortality, which
is the most general table used in life insurance calculations,
and it is a. legal standard, adopted in practically
page 22 ~ every State~according to this table a man fortytwo years of age may expect to live 26.22 years;
that is his average future lifetime; that is, all persons a.t that
age on an average will live 26.22 years.
CROSS EXA1\1INATION.

By Mr. D. H. Leake:
Q. That does not apply to hazard employment, does itt
A. The original figures were ba.sed on mortality in geneml.
It applies to the average. Of course, there a.re some cases
'vhere it would not apply, maybe. That takes in everything
'vhere the la'v of averages applies-all occupations .and under
all conditions.
Q. Whether hazardous, or otherwise, that is the general
expectancy?
•
A. Yes, sir.
Q. Of course, with a hazardous occupation, the expectancy
would be less 7
A. It might affect that Rome.
Q. It necessarily would
A. It would, .necessarily, yes, sir, but in some cases not-to
an appreciable extent.
Q. Isn't a higher rate of insurance required of one in a
hazardous occupation on that account 7
·
A. Yes, sir.
Witness stood aside.
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page 23 }

G. G. CHRISTIAN,
a witness on behalf of the plaintiff, being first duly
sworn, testified as follows :
EXAMINATION IN

CHIE~.,_

By Mr. Moss:
Q. Mr. Christian, where do you live Y
A. 306 N. 33rd street.
Q. What is your occupation 7
A. Yard foreman, C. & 0.
Q. On what yards do you work or did you work in .February, 1924?
A. Westbound ya.rd, Fulton, at that time.
Q. \Vere you conductor at that time?
A. Yes, sir.
Q. Did you know Mr. Robert E. lt,roman 7
A. l{new him by working with him.
Q. How long had he been on this jobT

Witness : On this particular yard or yards of the C. & 0. t
Mr. Moss: On this particular yard.

A. I think I had been on it about a year and he was on there
when I went there.
Q. He was there when you went there f
· A. Yes, sir; on this westbound yard.
Q. How long had he been in the service of the
.
page 24 } railway company?
A. I have -been there going on ten years, and he
was there when I went there.
·
Q. So he had been there at least ten years at the time of
his death!
A. Yes, sir.
Q. Mr. Christian, were you in charge of his crew, were you
conductor of the switching crew on February 25th t
A. Yes, sir.
Q. Can you tell this jury about the time that Mr. Froman
was killed Y
·
A. In between 12 :50 and 1 o'clock.
Q. ln the morning?
A. Yes, sir.
·
Q. On this yard at that time, February, 1924, were any
lights around there on the yard Y
A. Hand lamps, switch targets and reflection from head..
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lights, reflection from the lights of Fulton and Church Hill.
Q. Was it dark in the yard T
A. Yes, sir.
Q. Pretty dark?
A. Some nights it was. 1\{oonlight nights it was not so
dark.
Q. On this. particular night do you remember whether it
was cloudy or not f
A. I don't remember the weather conditions on
page 25 ~ this night.
Q. Who was in charge of the engine of this crew
of yours?
A. 1\{r. Baber.
Q. Who were the other members of the cre·w besides him
and yourself Y
A. Charles Stevens, brakesman, and George Vermillera
was fireman, and ~ir. ]~roman.
Q. Charles Stevens is a c.olored man, is he ol
ll.. Yes, sir.
Q. Mr. Froman's duties, I understood it, were field brakemanY
A. That is right.
Q. Explain to the jury what you mean by field brakeman?
A. Field man is a man supposed to keep ears coupled, keep
track of the space, the room, and what tracks have cars on
and let tl1e foreman know if there is couplings in the tracks.
It is his duty to be there and ma.ke your couplings, open the
kilucldes and throw the switches sometimes; if it is necessary
to put brakes on cars, he puts brakes on them, and, if it is
necessary to take them off, he takes the~ off. I reckon that
covers ahout the best portion of them.
Q. You say his duties are to keep track of the space in the
yard!
A. Spacing of cars when switching into tracks, so, if you go
to shove into a traek, you will not kick cars up there and hit
them and tear them all to pieces.
pa.ge 26 ~ Q. His duties were to go from point to point in
those yards Y
A. In this yard.
Q. ...t.\.nd to cross those tracks and go from track to track Is
that correct 7
A. That is right.
- - Q.. Now, on this night in question, Mr. Christian, or this
morning in question, I want you to take this diagram and explain. I think it correctly shows the tracks. This is marked
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"Westbound vard ladder track." \:Vhat is the number of that
traekf
..
A. It has no number. It is known as the lead, ladder track.
Q. Where is number one¥
·
A. It is the start of the lead or ladder track. The lead or
ladder track leads out of # 1.
Q. How many cars were in 7!-8 trac.k?
A. Twelve.
Q. How many did you take out?
A. I pulled them down to five or six ca.r lengths from the
west end of the track and brought out. eleven and left one in
there.
Q.. Can you tell m.e the name of the car that you left in #8
track and the railroad to which it belonged?
A. It was a B. & 0. car.
Q. What 'vas the number?
page 27 ~ lt. I have the number here in my pocket. (R-eferring to memo.) B. & 0. #7608.
Q. Was tha.t in #8 6/
A. That is right.
Q. You took eleven out. Now, which eleven did you take
out? Designate them.
A. Eleven next to the engine.
Q. Give us those numbers and names.
A. Looks like. C. R. R. to me, #84553-either C. P. R. or
C. R. U. B. & 0. #l485R9; the next number is #112718, I
don't know the name. Next, N. Y. C. #161979; V. B. Co.
181884; Pa. 83651; T. St. L. & vV. 6259; N. & W. 62226; N.
& W. 67859; N. H. 79606; .Pa. 511403.
Q. What became of those eleven cars that you took out?
You took them out of =f:FS and brought them out on the lead
or ladder track Y
A. Yes, sir.
Q. What did you do with those eleven cars t
A. Took three towards #1.
Q. #l is right here? (Indicating.)
A.. Yes, sir.
Q. Did those three go in # 1?
A. They were headed to,\·a rcls # 1. It is a good bit of space
between #8 and the clearance of #1.
Q. But those three did clear #8 t
A. They cleared 8.
page 28 ~ Q. That left you eight cars beyond #8 trackf
A. Coupled to my engine.
Q. What did you do with those eight T
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A. Kicked four back to #8.
Q. Which one of those four was the first one to go into

#Sf

.

A. N. Y. C. 161979.
Q. Now, did those four cars clear this point right here at
that switch Y. (Indicating.)
~-·
A. Cleared the switch point but didn't go in.
Q. In other words, it left one hanging out f
A. It was not l1anging onfup there. (Indicating.) It was
hanging out from do~ here enough to block here.
Q. Which car was hanging out 7
A. T. St. L. & vV. 6259.
-Q. So the T. St. L. & W. was at this pointY . (Indicating.)
A. Yes, sir, blocking the lead.
Q. Did that car stop?
A. Yes, sir; it did stop.
Q. Where were the other four
A. Coupled to the engine.
Q. Up this way? (Indicating.)
.
A. Coupled to the engine up this way.
Q.. What happened then when that blocked that
page 29 ~ lead if anythingY
A. These cars rolled by this switch point. I
figured tlley were kicked hnrd.enough to go into the clear, and
I told the brakeman, Charles Stevens, to cut off all the cars.
Q. What did Jle doY What did S'tevens do, if anything! ·
A. He seen me throw the swit.c.h to the lead, figuring the
cars would go by and clear, went bae.k to the engine, gave the
engineer the kick signal.
.
Q. Did the engineer in pursuance of that signal kick those
four carsY
A. Yes, sir; he kicked the cn.rs. I looked back and seen
these cars had hung up on this frog, hadn't gone in clear,
threw the switch back to #8, at the same time giving the engineer the stop signal, or shut-off signal. My lamp went out.
Then I holloed. That is all I could do. Of course, he couldn't
hear me hollo on account of the exhaust of the engine and
rolling of the cars, and he kept kicking until it hit.
Q. Did he hit with pretty good force?
A. Pretty good force; knocked the drawhead do'vn on the
car.
Q. Knocke<l the clra whead down on T. St. L. & W. 7
A. Yes, sir. rrhe drawhead of that and the N. & W. ear
next to it jammed together.
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Q. As a result of the impact how far did those cars roll
after it struck?
A. I would say about four or five cars.
page ;~o ~ Q. Those four ca.rs that ran in there where were
they intended to go7
Witness : Do you mean the last four 7
Mr. 1\{oss: ·Yes, sir.

Q. They were intended to go to # 1.
Q. Down this wayY (Indicating.)
A. That is right.
Q. Will you indicate here at what point as near as you can
(of course, I know you can't say definitely) you found Mr.
Froman?
A. I would say he was about five car lengths down in the
track.
Q. About five car lengths down in the. track 7
A. That is where we found him, just about five car lengths.
Q. Was there any evidence there to show at what point
he was hit, find anything there belonging to him?
A. About a car length this side of where his body was
found his lamp was iound, and his hat was found and the
dirt rumpled up, looked as if he was scuffling or he had been
hit there.
Q. How far would you say that point was from the reru·
end of theN. Y. C. car where you saw this evidence of the
hat and lantern?
page 31

~

'IV'itness : , You mean after the car had stopped·
rolling?
,
Mr. Moss: Yes, sir.

A. Four or five car lengths.
Q. I don't think you understand what I mean. Where you
~aw this lantern and hat, how far was that point from the
point where the N. Y. C. car came to a standstill T
A. Oh, that is different. That was just about the same
·
place.
Q. About the same place 7
A. Just about the same place, yes, sir.
Q. Now, if you were here on #9 track right along here and
a field man wanted to go over here, would he come right across
this yard Y (Indicating.)
A~ What do you mean? If I was the field man on #9 trackf
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Depends on whether there were any cars on these trac.ks or
not.
Q. If it was necessary to go over here you would go across
heret (Indicating.)
A. I would come around.
Q. Which way?
A. I would walk right down here unless it was probably
one car there.
Q. Yon can get to the lead this way (indicating), can't you f
A. Yes, sir. ]}v·ery track leads to the lead.
Q. How far was that N. Y. C. car, when it stopped rolling,
from the B. & 0. that you left dow-n bereT
page 32 ~ · A. I pulled that car and left a.bout five or six
car leng-ths of room on the west end. Four cars
headed in there didn't go back in the clear. I would say one
and ·a half to two car lengths from here to the N. Y. C. car.
(Indicating.)
Q. How was Mr. Froman regarded there in his capacity as
field brakeman i
~Ir. D. H. Leake: I object.
Mr. 1\1:oss : I want to showThe Court: That question is ruled out.

By Mr. Moss:
Q. Was he a careful man 7
Mr. D. H. Leake: I object.

By lrfr. Moss :
Q. How long had he bPen a field brakeman T
A: Well, no~v, sometimes they swap from job to job; depends on the job you are on. Sometimes a man prefers a
job iollo·wing the engine in preference to the field job. Of
course, he had been 'vorking for me on the field ever since I
had been on the job. I d011 't rememher 'vhen I took the job.
Q. About how long had yon been on the jobY
A. I was in the neighborhood of a year; I don't remember
the exact date.
·
·
~ Q. Do you kno'v wl1at. his rate of pay was at the time of
,
his death?
A. At that time he was making $5.84 a day, that is for eight
hours.
page 33 ~ Q. Ho·w long l1ad :M.r. Froman been engaged with
·
.
the C. & 0. Railway as yard man?
·

Jani~
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A. I told you he was there when I went there.
Q. When did you go there? About ten years ago, did you ·
say
A. I don't rememller 'vhen he went there. He was there
when I went there to work.
Q. When did you go?
A. February 7th, 1916.
Q. Did ].fr. Froman know, ~f.r. Christian, the movement
that you were supposed to make of those twelve cars?
A. I told him what I was going to do.
Q. He knew you were going to put four cars in #8 and the
remaining four you "'ere going to run down # 1 track 7
A. I don't know as he knew exactly how many cars I was
going to put in the track, but he knew I was going to classify
the cars; be didn't know where they stoorl. I had the list and
the cars were marked.
Q. He lmew there ·was going to be one set for #8?
A. He kne'v I 'vas going to switch what we class Potomac
Yards back to #8, and th~ 181's to #1 and pick up the Potomac. Yards out of #8 and put the 'vho]e lot in #1.
Q. The 181 is Charlottesville, isn't it Y
A. Yes, sir.
Q. He new some of those cars were going down
page 34 ~ to # 1 Y
A. That is right.
Q. He knew you were go:ll1g to put some in #8?
A. Yes, sir.
Q. 'rhe point that these cars were going on #l track, that
point is beyond this switch point on #8, isn't it; it is down
this way?
A. Yes, sir, #1 is e.ast of #8. They start at 1 and run on
· up to 12.
Q. So that the cars that remained to go into #1 were between the cars that hacl not entirely cleared and the engine?
Witness: You mean the four tl1at was left next to the engine after kicking tl1ree to #l and four back to #Sf
~Ir. Moss : Yes, sir.
A.
Q.
A.
Q.
here
A.

They were coupled to the engine.
Where were they intended to go 7
To #1.
.
So those cars were between the engine and this point
at #8 track¥ (Indicating.)
Yes, sir, behveen the engin~ and #8.
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Q. And they were intended to go into #l track beyond
#8 track; isn't that tn1e?
A. That is right; so I could go into #8 and pick up the
cars in #8 and put them all into #1.
page 35 ~ Q. What did you say was his pa.yT
A. $5.84.

Q. Did he work seven days a week?
A. It was a seven-day job.
Q. How many hours Y
A. Eight.

CROSS EXAMINATION.
By Mr. D. H. Leake:
Q. That opera.tion you were making up of cars, were they
going to go into a train?
A. It would have been ca.rs classified as a train when I had
:finished it; it would have been a train. Of course, it would
not have been tonnage, but, if that was all we had, it would
have been a train.
Q. As I understand, you use these various traclrs to switch
in ~rs and classify them according to destination which they
would take when they went into ·a train; you put a certain
number of cars destined for one place in one track and a
certain number in another f
A. Yes, sir. You use the tracks for different classifications,
making up trains.
Q. The jury don't probably understand what you mean
by classification. That is what you mean-putting cars tog·ether that are going to the same plooe; is that
page 36 ~ itf
..:\. Yes, sir.
Q. Do you know ''rhere those cars were destined to goY
A. All I know, they may have been going beyond Washington, some to Charlottesville and some to Potomac Yards;
some may have been going beyond Potomac Yards to Pennsylvania or New York; I don't know. We only used the Potomac Yards classification mark and the 181 mark.
Q. Somebody went there and marked these car.s with chalk
to show ho'\\.. they 'vere to be classified, didn "t theyT
A. Yes, sir.
Q. Who did that?
A. Clerk did that; foreman does it sometimes.
Q. You don't know who did it on this occasion Y
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A. No, sir. I found the cut there when I went to work.·
That is the system that they have.·
Q. When you put the B. & 0. car in track #8 from the cut
of twelve cars was the knuckle to the coupler on that car
open?
A. I didn't put the B. &·o. in #8. The cut was in #8. I
pulled down and left tha.t ear in #8.
Q.. When you left the B. & 0. car in #8 was the knuclde to
the autom·atic coupler of that car open Y
A. I pulled the lever and cut the car loose, which left it in
there ..
page 37 ~ Q. J)id you mean to leave the knuckle open 7
A. Yes, sir; I left the knuckle open.
Q. Was Mr. Froman there?
A. He was there. I had just been telling him what I was
going to do.
Q. Isn't it a fact that cars will couple automatically if either
one of the cars has the knuckle open Y
A. Not in all cases.
Q. They generally do Y
A. If they are properly adjusted they will.
Q. If they are properly adjusted to make the coupling, all
you have to do is to open the coupling of one car .and they
will couple by the impact 7
A. If it is Qn a curve or something like that- On a straight
line ·and the drawhead lying in the center, it will couple.
Q. If the knuckles are open on either one f
A. Yes, sir. The lock pin may hang sometimes; they miss
sometimes.
·Q. But as a general rule isn't it a fact that on a straight
track where the couplers are not out of alignment?
~- You just take your chances on a ca.r coupling.
Q. You said one of ~!r. Froman's duties was to keep track
of the space 7
page 38 ~ A. Sa.y, I am switching cars into a track; I may
have hvo cars in there and there may be an opening in between those cars. I may want to shove those cars. I
mignt just hit one and didn't ·know there was an opening in
there. He would say "They a.re all together; let's go," and
I will kick. If I knew that space was in there, I would give
slow back signal and I would come back ~low. That is what
I mean by keeping tra.c.k of space.
Q. Is it the duty of the field man, in case cars don't roll
fa.r enough, to notify the conductor!
A. That depends on where he is a.t. He may be down the
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lead further. Say, I am s'vitching cars to Nos. 8,. 1 and 2;
I kick a car to #1 and then I kick one to #8, and I hollo to
him down the lead to throw #2. In that case, if the car
doesn't roll in #1 and clear he will give me the slow back up
signal. By that I know that car hasn't cleared. But, if he
gives me the kick signal, I kick the cars ; I know # 1 is clear.
In a case like that and in some cases it is. It depends on
where he is at. He doesn't stay on the lead, on what we call
the ladder; he is around in the field.
•
Q. He may be anywhere?
A. Yes.
·
Q. In the .general sphere of operation 1
A. Sure.
page 39 ~ Q. If he happens to be at a point where cars
are kicked in and don't roll far enough, isn't it his
duty to notify you of that fact?
A. Yes, sir; if I don't see it myself. If he isn't close enough
to tell me- We work with lamps, anyhow.
Q. A field man, in going around the· yard like that, do you
look out for him or does he look out for himself?
Mr. Moss: We don't think that is proper. We object to
that question.
The Court : I think you will have to state the. relations between the hvo. parties.
Mr. D. H. Leake: I withdraw that question. ·

Q. Do you give any signals in the custom of operation on
the yard at this point-did you give any signals to the field
man as to any partic~lar movement of cars?
·
Witness : On this night 1
Mr. D. H. Leake: Yes~ sir, or on any night, do you give signals to the field man 7
A. Yes, sir; sometimes I 'vill give him the track signal. I
may be a dista11ce of twenty car lengths, may not be but five.
If I am close enough I will hollo. If I wanted #2 I would
hollo "Two," and he would hear me.
Q. When you didn't see him 1
A. If I don't see him, I don't give him any.
page 40 ~ Q. Yon don't look out for him when you are
kicking cars to see where the field man is?
A. Not when things are clear nnd the switches -are all set
right.
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Q. Is~ 't it customary for the field man in cases of that sort
to look out for himself!
Mr. Moss: We object.
The Court: I think the testimony has gone far enough to
admit that question. I think that question can be answered.
Mr. Moss: We except.

A. EYerybody looks out for themselves to some extent. Of
course, if I see a man down there 'vorking on a car, I am not
going to kick a car on top of him.
Mr. Leake : Don't you kno'v what I mean by that question T
"\Vitness: I must not if I answered it wrong.
Mr. Leake: You answer as if you don't understand what
I mean.
(Question 1·epeated.)
Witness: ·Cases of this sort Y
Mr. Leake: Yes, sir.
vVitness: I don't know what he 'vas doing.
Mr. Leake: You don't understand my question.
~

.A. (Continued.) When he is out of sight, he is
supposed to look out for himself if that is what you
mean. If he is out of sight-! don't know-he is supposed to
look out for himself.
Q. If you don't lmow 'vhere he is?
A. Yes, sir; he is supposed to look out for himself.
Q. You didn't know that Froman 'vas on this track, or near
this track, did yon Y
A. No. I left him standil1g at the car I came from) but I
don't kno'v which course he took.
Q. You kicked some cars down to # 11
A. Yes, sir.
Q. You had as much ri,ght to expect him to be there, didn't
you?
A. Yes, sir. I didn't kno"' wl1ere he was.
Q. Yon had a.s much right to expect, under normal operation of the yard, that he was down where you kicked the cars
towards #1 to look after them as that he was in #8?.
A. If he had been towards #1 I would have seen him.
Q. Depend~ upon "rhere he was?
A. If he had been behind the cars I couldn't have seen
him.

page 41
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Q.. You said you tald Froman, in general, I judge (I am not
quoting you exactly) what you were going to doY
A. I told him I was going to classify the cars. I told him
where I was going to put the 181 's and wha.t I was
·
page 42 ~ going to do.
Q. I understood you to say that he didn't know
how they were to be classified Y
A. No, sir; I said he didn't know how they stood.
Q. What do you mean by that t
A. The way they stood in the track. There are, say, two
or three P. Y. 's or four or five 181 's.
·
Q. Did he know the cars that were to go into this particular track7
A. No, sir. That is what I mean by he didn't know where
they 8-tood.
Q. He just }{new which tracks were being used 7
A. That is right.
Q. He didn't know how the cars '\Tere to be disconnected
from the cut of cars or how they were to be assorted in those
two tracks?
A. That is right. He didn't know how many would be cut
off at a time.
Q. Or how many would be shunted in at a time or how mruty
times it would be n.ec.essary for them to be shunted in 7
A. No. I ~ay, he didn't know that. If he had memory good
enough to remember those twelve cars, he knew. Of course,
I don't know.
Q. A.s far as you know you didn't ten him thatT
page 43 ~ A. No. I didn 't tell him I was going to kick one
to such and such a track and two to such and such
a track. I didn't tell him that.
Q. You said your lantern went out f
A. Yes, my lantern went out.
Q. When you s·aw the cars had not cleared the lead Y9U
signaled to the engineer to stop the operation he was then
about to start, which was to kick those cars down to #1 that
were left attached to the engine?
A. The cars had been started.
Q. Hut you had time for you to stop him!
A. If my lamp hadn't gone out he would have tal\:en the
signal.
·
Q. And would ha.ve stopped those cars before they hit the
other (?ars in q¢87
A. That is right.
Q. Do you know why yonr lantern went out f
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A. No, sir.

Q. Was there anything the matter with it as far as you
know?

A. No, sir. I know it was cleaned ·and oil in it.
RE-DIRECT EXAMINATION.
By Mr. Moss:
Q. You say it was the duty of Mr. Froman to advise you
of the space left on each of those tracks. Now, there was, you
said in your former testimony, a space of a car and a half
length from the N. Y. C~ to the B. & 0. That is
page 44 ~ correct 7
A. Yes, sir.
Q. It was part of his duty as neld man to keep himself advised of the space existing between cars on the various tracks t
That is correct, is it 7 ..
A. To keep himself posted. He doesn't ron to me every
time he sees me and tell me it is a car length opening there.
Q. But to keep himself posted f
A. Yes, sir. Of course, if he is running from one track to
the other in rapid switching, it is a hard matter to keep track
of every track in the yard.
Q. The cars you cut into #8 were all those supposed to go
to 181 (Charlottesville) or to Potomac Yards, those four
that were cut in there 7
Witness: That hung out?
Mr. Moss: Yes, sir.
A. They were going to Potomac Yards.
Q. All of them?
A. Yes, sir; all of them.
Q. Where was the B. &; 0. going?
A. Potomac Yards.
Q. What is the average length of those box cars-of those
four put in #8 Y
A. I couldn't tell you. I know the average box
page 45 ~ car runs from 36, say, to 42, and you run across a
·
fifty-foot one once in a while.
Q. What is the general average!
A. About- 38 or 40 feet.

RE-CROSS EXAMINATION.
By Mr. D. H. I.Jeake:
Q. Do you l11ow whether one of those cars was loaded t
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A. It is one car on the list marked "L." That is 84552.
That is the car kicked into # 1.
Q·. You don't know T
A. No, sir; I don't know whether they were loaded or
empty.
Witness stood aside.

G. R. BABER.,
a witness on behalf of the plaintiff, being first
duly sworn, testified as follows:

page 46 }

EX.AMIN.ArriON IN OHIEF.
By

~{r.

Finnigan:

Q.. Mr. BalJer, what is your occupationf

A. Locomotive engineer.
Q. By whom are you employed?
A. C. & 0. Company.
Q. vVba.t is the natnre of your employment with the C. &
0. CompanyY
A. Run locomotive.
Q. Do you run on the road or yard
A. I ~am on the extra list now.
Q. At the time of the death of lVI.r. Froman, which has been
testified here "ras Febntary 25th, 1924, what were you doing?
A. I 'va.s regular ynrd engineer.
Q. You knew Mr. Froman?
A. Yes, sir.
Q. How long had you known him T
A. I don't know ho'v many years.
Q. Been with the C. & 0. a long time, hadn't beT
, A. 1902, the 15th of eTnnuary.
Q. ·you haYe been with them since then?
page 47 ~ A. Yes, sir.
Q. IIow long had Mr. Froman been with them
to the best of your knowledge 1
A. I don't know, sir. I recollect when he came there but
I don't remember the date.
Q. Can you tell us approximately bow many years he wa.s
in their employ?
A. I don't know; a right good while; ten or twelve, maybe
thirteen or fourteen years; I wouldn't come within five years
of it.
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Q. Were you present upon the westbound yard of the C.
& 0. R.ailway on the night of J\llr. ],roman's dea.th Y

A. Yes, sir.
Q. ''That were your duties there a.t that timet
A. Running yard engine.
Q. Were you engaged in making the classification of cars
about which Mr. Christian testified Y
A. I was handling the engine to do that.
Q. Do you remember whether or not you took any cars out
of #8 track?
. .~. I have nothing on earth to do with tha.t. I don't take
any interest in that part at aU. I work on signals altogether.
Q. Do you recall ·whether or not you pulled out any cars
from #87
page 48 ~ A. I don't r~member. I pull them all night
along; f don't know 'What track I am pulling fron1.
Sometimes I have got twenty or twenty-five to me and I don't
know \Vhere the other end is at.
Q. Do yon rem~mber that night pushing (you r.all it kicking I believe) four cars down into #8 track?
A. I don't know how many it was; it \Vas dark. I remember kicking cars. I can't tell how many. I don't ever kno\v
ho\V many I have got; I ca:n 't sP.e beyond the headlights.
Q. ,Just g·o on and tell the jury what you remembered occurred there after the time you kicked the cars down into #8
track?
A. It came n l1it. I mean \\rhen I was kicking· the cars t.hey
hit a bard lick
Q. It bas been testified by ~ir. Christian that four cars
\vere to be cut into #R track, and that the kick was given and
that thev did not dear and fouled the lead track. I want vou
to tell the jury what happened beyond that time :1
•
A. I was kickh1g them, and tht~y gave a hit. Tl1e brakeman
shut me off. As I shut off the cnrs hit.
Q. Did you receive a signal from anybody to cut off any
other cars after those cars were cut off for the #8 track 1
Witness: Receive what?
~lr. Finnigan: Did you receive any kick signals?
A. Yes, sir. "\Vhen I started \vith that last cut I received.

a kick signal.
Q. Now, \vhere were the ears going that you
started 'vith on your last trip?
A. I don't know. I was watr.hing the man get up.

page 49
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Q. Wl1o did you get the signal from Y
A. Charlie Stevens.

Q. "\Vho ·was heY
A. lie was yard brakeman.
Q. Employed by the C. & 0. Y
A. Yes, sir.

Q. There on duty at that timeY
A. Yes, sir.

Q. You received from him a signal to kick the cars and did
kick themY
A. Yes, sir.
Q. Then yon hca.rd tl1e cars go together?
A. I felt them.
Q. Tell the jury something about that.
A. They ran into the cut of cars like almost running against
a Bolid wall. I couldn't explain to them because I don't think
thev have done that kind of work.
Q.. Pretty strong kick, was it f
A. Pretty strong lick.
Witness stood aside.
Note : At 1 :30 P. M. a recess was taken until 3 P. M.
page 50 }

Note: It is stipulated between c.ounsel for the
plaintiff and defendant that Annie ·~,rom·an is now
aged fifteen years; she is a resident of Baltimore, Maryland,
in the custody of her mother, who is now Mrs. JiJvans, and she
is attending scl1ool in Baltimore.
G. G. CHRISTIAN,
a witness on behalf of the plaintiff, being recalled, further
testified as follows:

By Mr. Moss:
Q. Can you ten us the approximate length of track #SY
A. It will hold around between 85 and 90 coal cars, depending on the kind of coal cars, if it be a hopper or fiat bottom
or 70 tons.
·
Q. ~n feet what is about the length of it, approximately,
of course'1
A. Three thousand feet or a little more.
Q. How· about the other tracks T
A. They are all practically the same.
page 51 ~ Q. Except # 1 Y
A. Take 1 and 2, 12robably it would get four or
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five cars shorter, 3 and 4 and 5 a few D}.Ore ears shorter, and
8 and 9 'vill hold the most of any trac-ks in that yard.
Witness stood aside.
page 52 ~

J. K. JENKINS,
a witness on behalf of the plaintiff, being first duly
s'vorn, testified as follows:

EXAMINATION IN CHIEF.
By Mr. :Dmnigan:
Q. Mr. Jenkins, what is your full name?
A. ,John l{enneth Jenkins.
Q. Are you employed by the C. & 0. T
A. Yes, sir.
Q. How long have you been with them f
A. Since 1910.
Q. Did you know Mr. Froman, who was killed on the night
of February 25th, 1924 f
·
. A. Yes, sir.
Q. How long had yon known Mr. Froman f
A. I have been knowing Mr. Froman since 1903.
Q. Do you ln1o\v about how· long Mr. E,roman was with the
C. & 0. Railway prior to his death T
A. No, sir: I do not.
Q. Can you a pproxima.te it 7
A. I know about the time I met him there-about six years.
Q. About six years ago 7
A. Yes, sir.
page 53 ~ Q. Wha.t have been Mr. Froman's duties since
you ha.ve known him 7 By what description are
his duties called T
A. Known as a field man; that is all I know.
Q. Upon what yards of the company has he worked during
the six vears!
A. Wen, on the eastbound yard at Fulton and westbound
·
yard.
Q. What is your connection with the C. & 0. Y
A. Train air brake repairer in the car department.
Q. Do you remember where you were on the night of the
fatal injury at the time. it happened Y
A. I was in the westbound yard office.
Q. Was your ·attention called to the fact that the fatal accident had happened?

----~~~~-----~--~-----
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A. Yes, sir.
Q. How?
A. By Mr. Christian coming t<;> the office and telling me--

Mr. D. H. Leake: Don't say what be said.

By Mr. "h,innigan:
Q. Did you hear the impact of the cars T
A. Yes, sir.
Q. Do you know who made repairs on those cars T
A. No, sir; I do not.
Q. State to the jury as to that impact. What was it liket
Was it" the ordinary impact of one car being pushed against
another or what1
page 54 ~ 1\. Well, it was a right hurd blow· I thought from
the sound of it in the office.
Q. How fa.r away were you from where the impact occurred?
A. Somewhere about thirty feet as near as I can gauge it.
Q. Office about thirty feet?
A. From :;:FB track, or ma.ybe a little more.
Q. You don't know who made the repairs!
A. No, sir.
Q. ·Did you work with J\f r. Froman during any part of the
six years?
A. No, sir, only on the same yard. My job was train air.:
brake work and he was brakeman.
Q. Was he an exp«?rienc~d man in yard operation T
A. I suppose so. Only by the word of the conductor, that
is all I know.
Mr. Leake: I move t.o strike that out.
The ·Court : You mean as to being an experienced man 7
Mr. Leake: l-Ie said he didn't know, he supposed so by
the word of the conductor.
The Court : V\7 ell, it is immaterial.
Mr. Leake : I think so.
The Court: He meant the experience he had gathered by
acting as long as he had.
Witness stood aside.
Testimony closed.
page 55 ~

And the defendant says that the matter aforesaid, so introduced and shown in evidence to the

r
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Jury by the plaintiff, is not sufficient in law to maintain the
said issue on the part of the plaintiff, and that 1t, the said
defendant is not bound by the la.w of the land to answer the
same. And the said defendant sets out the following as its
grounds of demurrer to the evidence :
1. The evidence does not show the defendant was gnilty of
any negligence.

2. The evidenc-e does not show that the defendant was guilty
of ·any neglig·ence which was the proximate cause qf the injury to the plaintiff's intestate complained of.
3. The evidence sl1ows that the negligence or intervening set
of the plaintiff's intestate 'vas the proximate cause of the in.iuries he received.
4. The evidence f::ho,vs that the plaintiff's intestate assumed
the risk of the injuries he received.
5. The evidence shows that the injuries to the plaintiff's
intestate complained of were the result of an accident not to
be reasonably foreseen or anticipated.
6. The evidenc.e docs not show that the proximate cause of
the injuries received by the plaintiff's intestate was the negligence of the defendant; does not show how or why the plaintiff's intestat(;\ received the injur.ies complained of, and leaves
the whole matter to speculation and conjecture: even if the
defendant Vlns guilty of negligence (which is denied).
0

7. From the evidence it is just as probable that the injuries
to the plaintiff's intestate complained of was the result of
some other cause as the negligence of the defendant, (lVen if
the defendant was guilty of negligence (which is denied}.
8. The evidence shows that the plaintiff is not entitled to
rec:over in this action.
\Vherefore, for want of sufficient matter in tlutt behalf to
the jury shown in evidence, the said defendant
page 56 ~ prays judgment and that the jury aforesaid may
he disr.harg(\d from giving any verdict upon tlte
said issue, and that the said plaintiff may he burred from
having or maintaining her action aforesaid, against it.

LEAKE, LEAI{E & SPICER-,
0

p. d.
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JOINDER BY PLAINTIFF IN l)EFENDANT'S DEMD RRER TO THE EVIDENCE. ·
The said plaintiff says that ~he hath shown in evidence to
the jury sufficient matter to maintain the issue on her part,
and inasmuch as the defendant doth not deny or in any manner answer the said matter, she prays judgment, &c.
ENGLISH & MOSS,
M. G. FINNEGAN,
p. q.
page 57
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And now at this day, to-wit; At a Law and Equity
Court of the City of Richmond, held the 28th day

of :hiay, 1925.
~rhis day came again the parties bv their attorneys, and t.he
Court having heard.agrument upon the defendant's demurrer
to the evidence is of opinion that the eviden<W. is not sufficient in law for the plaintiff to have and maintain her action
against the said defendant doth therefore sustain the said
demurrer. It is accordingly ordered that the defendant's d~·
murrer to the evidence be sustained and that the plaintiff take
nothing by her bill but that the defendant go therefore with·out day and recover against the plaintiff its costs by it about
its defense ill this behalf exponded to which -aetion of the
Court the plaintiff excepted.

l\femorandum: lJpon the trial of this case the -plaintilf by
counsel excepted to sundry rulings and opinions of the Court·
given against her and on her motion lea.ve is hereby given
her to file bills or certificates of exceptions herein at any
tin1c within sixty days as prescribed by la,v.
pHge
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Virginia :

In the Law and Equity Court of the City of Richmond.
Janie Pearl ~,roman, Admx. of the estate of Robert E. Froman, deceased,
vs.
The Chesa.peake and Ohio Railway Co.

,Janie P. Froman, Adm'x., Etc., v. C. & 0. Ry. Co.
PLAlNTI~,F'S

71

CEH-TIFICATE OF EXCE.PTION.

I hereby certify that when the Court announ~d its decision
and conclusion to sustain the defendant's demurrer to the
evidence, and directed judgment to be entered upon the verdict of the jury, the plaintiff objected and excepted to said
dec.ision and to the judgment of the Court upon the demurrer
to the evidence.
Teste: This 25th day of .•July, 1925.

BEVERLEY T. CRUMP, Judge.
And now -at this day, to-wit: At a Law and Equity Court
of the City of .Hlchmond, held for the said City at the Courtroom thereof, on the 25th day of July, 1925.
Janie Pearl Froman, Administratrix of the estate of Robert
E. F,roman, deceased, plaintiff,
against
The Chesapeake and Qhio R.ailway Company, a Corpora.tion,
defendant.

1\1:0TION.
rrhis da.y came the p.Ja.intiff by counsel and filed herein a
Certificate of Exception.
·
page 59 }

I, Luther Libby, Clerk of the Law and Equity
Court of thE:' City of Richmond, do hereby certify
that the foregoing is a true transcript of the record in the
a.bove entitled action a.t law, \vherein Janie Pearl Froman,
Administratrix of Robert .m. Froman, deceased, is plaintiff,
and the Chesapeake and Ohio Railway Company, defendant,
and that the defendant had due notice of the intention of the
plaintiff to apply for such transcript.
·
Given under my hand this 19th day of November, 1925.

LUTHER LIBBY, Clerk.
Fee for record $25.00.
A Copy-Teste :
H. STEWART JONES, C. C.
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