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AMERICAN RAILWAY EXPRESS COMPANY,
A CORPORATION, ETC.,
v.

FLEISHMAN MORRISS & COMPANY,
INCORPORATED

Record 317
FROM THE CIRCUIT COURT OF THE CITY OF RICHMOND, VA.

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width. so as to conform in dimensions to the printed
1 ecords along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEWART JONES, Clerk.

IN THE

Supreme Court of Appeals of Virginia
A~~ERICAN

RAILWAY EXPRESS COMPANY, A CORPORATION, ETC.,
vs.

FLEISHMAN MORRIS & COMPANY, INCORPORATED.

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS

1-...

Your petitioner, the American Railway Express Company,
a foreign corporation, incoroprated under the laws of the
State of Delaware, and as such a common carrier engaged in
interstate commerce, represents that it is aggrieved by a final
judgment rendered in the Circuit Court of the City of Richrnond on the 31st day of December, 1925, for the sum of
$248.69 with interest thereon at the rate of 6% per annum.
from the first day of June, 1918, until paid, in· an action of.
dept wherein your petitioner was the defendant and Fleishman 1\riorris & Company, Incorporated, was the plaintiff.
~ copy of the record is herewith filed and the parties will
he referred to as in the lower court, plaintiff and defendant.

S'TATElYIENT OF THE CASE.
The declaration in this case sets out that on the 22nd day
·of December, 1920, the plaintiff recovered a judgment against
the Southern Express Company, a foreign corporation, for
the above sum for loss of goods shipped by the Southern Express Company between February 26 and J\IIay 9, 1918 (Record, page 61), and claims that the defendant, the American
Hailway Express Company, is liable to it "because it took
oYer all of the property theretofore belonging to the said
Southern Express Company in its express business through-
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out the Unit<~d States, including all of such property in
'Virginia, issuing therefor to. said Southern Express Company, or its stockholders, the stock of the said American
Railway Express Company, by means whereof the assets of
sai.4 Southern Express· Company have been distributed arnong
· its stockhol,ders to the exclusion and prejudice of its creditors''. By reason whereof the plaintiff claims that an action has accrued to it to recover said sum of the American
Railway Express Company.. There is only one count in thedeclaration.
DEFENSES.
(1} The American Railway Express Comapny denies that
it has been served with any valid and lawful process in this
case and alleges that the judgment herein rendered would
del}rive the said defendant of its property without due process of law and would deny to it the equal protection of the
la~v contrary to Article 14 of the ponstitution of the United
States and S'ection 11 of the Constitution of Virginia, which
ar~ hereby expressly pleaded. The American Railway Ex-·
press Company appeared specially and only specially and
·moved the Court to quash the writ and the return thereon and
dismiss this action for the reason above given. (Record,
pages 2 et seq. and 84.)
(2) The defendant demurred to the declaration in this case
because it fails to set out any cause of action and, if it had
a.ny cause of action, the plaintiff should have proceeded in
equity against it on the ground that if the plaintiff had any
right of recovery it could only be because the property alleg:ed to have been acquired from the Southeni Express .Company should be administered as a· trust fund, if at all, for the
benefit of all creditors and not simply for the creditors, if
any, residing in a particular state. (Record, page 9.) The
Court was, therefore, without jurisdiction to entertain this
common law action.

(3) The alleged judgment on which it sues is a void judg- ·
ment against the Southern Express Company, because no
valid process was ever served on the Southern Express Compa~y in that 3;ction for the several reasons hereinafter set
forf.h, and the court was without jurisdiction to enter up a personal judgment, as the same was rendered without due process of law against the said Southern Express Company contrary to the Fourteenth Amendment of the Constitution of
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the United St~tes and,that to enforce said judgment against
the Americ.an Uailway Express Comapny is also contrary to
the Fourteenth Amendment of the Constitution of the United
St~tes. To the introduction of the judgment of the plaintiff
against the Southern Express Company rendered on the ·22nd
day of December, 1920, the American Railway Express Com~
paJ!y objected for the foregoing reasons and moved the Court
to declare said judgment void and to exclude it and the ·whole
·of the record of the case of' Fleishman Morris & Company,
Incorporated, against the ~outhern Express Company. (Record, page 85.)
(4) At the conclusion of the case (it being by consent heard
"1thout a jury) the Court entered judgment against this def£mdant for the sum of $248.69 with interest as above set
forth. Whereuopn the American Railway Express Company
moyed the Court to set aside said judgment and grant it a
new trial, which motion the Court overruled, to which action
and ruling of the Court the defendant excepted. (Record,
page 16.) This was because the evidence introduced on behalf of the plaintiff in this action failed to show a merger
.or consolidation of the S'outhern Express Company and the
American Railway Express Company as contended, and the
petitioner's evidence showed that there was no merger or
consolidation of the two companies, nor was there any evidence on which to apply the ''trust fund'' doctrine, as the
Southern Express Company was, at the time of the purchase
of the tangible equipment and property used in its express
business and still is a going ·and solvent corporation and that
the uncontradicted evidence showed the assets of said company had not been distributed among its stockholders, but
that said company had and still has some $2,750,000 of assets, five and a half years after said judgment was obtained,
an~ that to enter judgment against and to charge the Ameri(lan Railway Express Company with the debt of the Southern Express Company under the evidence introduced would·.
be in violation of the Fourtee~th Amendment of the Feder~!
Constitution.
·

On December 28~h, 1917, the President of the United States,
acting under the war powers vested in him by Congress, took
over practically all the railroad lines in the United States,.
vesting the possession and control thereof in his agent, Wil- ·
liam G. McAdoo, Director General of Railroads. The Director General refused to take over the various express companies, including the Southern Express Company, which had
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hitherto been doing an express busines~ over the lines of railroad thus taken over and declared that he would not do so,
and refused to make any new agreements for railroad transportation service with the said express companies s.everally..
This refusal and interruption of these contracts for express
transportation with the railroad companies had the effect of"
(;\ltding them.
See Allanwilde, &c., Corporation, 248 U. S. 377, 63 L. Ed.
372.
Note to this case in 3 A. L. R. 15.
He finally stated that he would deal only with a single express company. · The Southern Express Company at :first refnsed to turn over its property to a single company. Mr.
Prouty, who represented the Director General, stated that
he would compel the Southern Epress Company to transfer
its property to such single company; stating that if it was not
done he would see that its rates were lowered, which was
'vithin the powers of the Director General. The s·outhern
Express Company preferred to take money for its property,
but it was thus compelled to transfer its property to the
Am~rican Railway Express Company for the stock of the
latter company and to contribute $300,000.00 in cash to the
working capital of the American Railway Express Company
(R.ecord, pages 22, 23). As stated by Mr. Barrett: "The
transfer 'vas not voluntary in any sense and was only made
in order to secure as nearly as we could the actual physical
value of the property transferred.'' (Record, bottom oi ·
page 23.) This transfer included the real estate and equipment used in the express business and nothing else; the Soutliern Express Company did not transfer to the American Railwav Express Company any of its franchises. (Record, pages
23, 24.) The Southern Express Company retained real estnte not used in express operations, together with treasury
assets, the value of which 'vas and is approximately $1,000,000.00. (Record, page 24.) It did not sell the property used
ht its money order business. Its accounts receivable were
expressly reserved; tl1e· balance due it from the agents were
reserved.; its investments, like stock, bonds and notes, 'vere reserved; its real estate not specially used in the transportation business was reserved. The amount of property sold by
the Southern Express Company to your petitioner (includinn" $300,000.00 cash for working capital) was $1,750,000.00,
wliich sum was paid for in the stock of the American Railway Express Company. The capital stock of your petitioner
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is fixed at $40,000.000.00 and the stock issued is $34,642,000.00
lRecord, pages 24, 25).
The American Railway Express Company never had any
contract with the Southern Express Company to assume or
pay~ any of the obligations or liabilities of the. Southern Expr(:\~S Company. The Southern Express Company continued
ns a going concern, retaining its corporate existence with its
offices in New York City at No. 51 Broadway, and it has total
gross assets of approximately $2,750,000.00. It has never
Jh;tributed the stock received from the American Railway
.l:!Jxnresf:l Company or any other capital assets to its stockholders. At all times since June 30th, 1918, said Southern
Express Company has been solvent and able to pay all legal
chums against it (Record, pages 24, 26}.
Certainly, this shows no amalgamation or reorganization
or merger or consolidation. It shows a sale of certain property of one cprporation to another. It was a sale conducted
llllder governmental authority and under governmental supervisjon. The purpose of the sale was to create an agency by
\\ bich the Government could conduct the express business,
having become an obligation o£ the Government when it took
ove1: the railroads. To have made this new company liable
for the obligations of the old companies 'vould have had the
effect of breaking down this agency of the Government and
defeating the very purpose of the Government.
It will thus be seen that the Southern· Express Company
never voluntarily withdrew from the State of Virginia or
ceased to do an express business in said State, but that all
of its actions in this regard were compulsory and due to a
vis major, viz: the Government of the United States. The
chflrter of the Amerir.an Railway Express Company is filed
ns a part of the evidence in this case (Record, page 28). There
is also filed the agreement dated the 21st day of June, 1918,
between the Director General of R.ailroads and the Southern
Express Company and other express companies (Record,
page 33), and the agrement dated June 26th, 1918, between
the Director General of Railroads and your petitioner (Record! page 43).
Far from your petitioner agreeing to pay any of the debts
or liabilities of the Southern Express Company, it was expressly agreed by Section 8 of the agreement dated the 21st
day of June, 1918: "The express companies shall have the
right to employ the new corporation as their a,qent to close
out all unfinished t;rans_portation business of such express
eotnpanies transacted prior to July 1st, 1918, upon such reimbursement of said new corporation of any out-of-pocket
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costs. as may be agreed upon between the parties. • «< • ' '
It was further agreed that the express companies s}:lould maintain their independent c·orporate existence· and that your petitioner should deliver to them at such points as may be designated by the express companies such of their books, records
and papers as may not be necessary for the business of the
new corporation. (R-ecord, page 38.) .
.
From this uncontradicted evidence it will be seen your
petitioner had nothing to do with these past obligations of
the Southern Express Company except that it did agree with
ntoney supplied it by the Southern Express Company to act
as its agent, if desired, to wind up such unfinished express
business, yqur petitioner to be reimbursed for any cost it
mi~ht thus incur.
Certainly nothing could be plainer than the fact that the
Southern Express Company was to care for and pay its own
past claims and liabilities and that your petitioner was not
to be responsible for the same in any way. It follows, therefore, that if there is any such obligation, it ·must be in the
teeth of this express agreement and based upon some implied
obligation raised by law. This question of alleged implied
obligation will be discussed later on.
It will be noted that the agreement of June 26th, 1918 (Record. page 43) is between the Director General of Railroads
and your petitioner. The Southern E~press Company, one
of the parties in the agrement of' June 21st, 1918, is not a
party to the contract of June 26th, 1918, nor is it referred to ..
therein except in the twenty-first paragraph thereof (Record,
pa~e 56). The said paragraph reads as follows:
"The express company (that is your petitioner) will enter into a contract with the express companies parties· to
me~orandum of agreement with the United S'tates dated
,191R, for the period of t.his contract as
the agent of said express companies in their foreign business, and for the handling of money orders and other financial paper, and for such other purposes as may be desired, un1es::-:~ in the judgment of the Dir~ctor General the express
transportation business conducted by said express company
'vill be prejudicied thereby. The express company (your petitioner) shall be paid by said express companies such compensation for its services as shall be agreed upon between the
parties from time to time· as fair and reasonable, which compe1:J.sation shall be considered as a part of the gross contract
income ·of the express company.''

.

'

Am. Ry. Express Co. v. Fleishman Morris & Co.

7

We thus see that the only agreement of your petitioner iii
regard to past claims of the Southern Express Company was
that, if the Southern Expre$s Company should so desire, your
petitioner would act as its agent for an agreed compensation
in settling and adjusting the claims of the Southern Express
Company, the Southern Express Company advancing the
money for this purpose. The Southern Express Company
and the other express companies could continue their foreign
express business and the handling of money orders and other
financial paper and such other business as they might desire;
or they could employ your petitioner as their agent. The
Southern Express Company preferred to continue to carry
on its own above described business and remained and is today a going concern with its offices in the City of New York.

We thus see that there has been in no legal·sense any merger or consolidation of the Southern Express Company with
or into your petitioner by which it could be implied that your
petitioner assumed or agreed to pay the past claims of the
· Southern Express Company or could' be held liable to pay the
same, but, on the contrary, the Southern Express Company
was to pay its past debts and obligations out of its own funds
either by itself or by your petitioner acting as its agent and
being supplied by the S'outhern Express Company with the
necessary funds. The transaction is, we submit, simply one
of the sale of the t~ngible property or equipment used in its
ex~ress business by the Southern Express Company, a perfectly solvent and going corporation, and the purch-ase of
such property by your petitioner. The affairs of your petitioner are managed and. controlled by a board of twelve direetors, of whom only four are in any way connected with the
Southern Express Company; and no_ officer or director of the
Southern Express Company is an officer of the American
Railway Express Company; nor are any of. the offi.e~rs or
emnloyees of your petitioner officers or employees or in uny
way connected with the Southern Express Company. ~ess
tha"Q. one-sixteenth of the capital stock of your petitioner is
owned by the Southern Express Company. (Record, pages
24. 25.)

The case, therefore, is the exact oppos'ite of the case of
Langhorne vs. .The Richmond City RO!ilway. In that case the
old corporation conveyed all its property to the new corporation and in the conveyance provided that ''the foregoing conveyance is made subject to the payment by th~ Richmond
· I~ailway ·& Electric Company (the new corporation) of all
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the ~liabilities of the party, of the first part (the old company) which may not have been discharged prior to this conveyance''.

Langhorne vs. Rickmo'fld R. Co., another, 91 Va., at top of
page 372.
There is no such provision in the contract of purchase in
the case at bar. It is nothing but a sale of part of its tangible
property by the Southern Express Company to your petitioner. . ''There was no semblance of merger, consolidation, reineorporation, or anything else which required the surrender
of its franchise on the part of the Southern Express Company and its extinction as a corporation. The Southern Express Company did not and could not act in dual capacities;
that is, sell its franchises and at the same time retain them;
nor could it maintain its separate corporate existence as a
going concern and at the same time part with it by becoming
ruerged or consolidated into your petitioner. The two positio~ns are inconsistent with each ·other, as a merger or consolidation pre-supposes the surrender of the franchise or
right to be, and not that it still exists and conthiues to operate, as it does upon the facts before us. There has been,
therefore, no merger or consolidation but simply a sale of
property which carries with it no liability for the debts of the
St.1l]er."
Ma.A.lister vs. .A.mericcm Railway Express Cornpany, 103 8".
E., ~t page 132.

SECTIONS

38~5

AND 3846 ARE UNCONSTITUTIONAL.

your petitioner is a f'Oreign corporation incorporated under the laws of the State of Delaware and having its principal
office in the City of Dover of that State. It
also a foreign coropration engaged in interstate commerce. The proce~s in this case as shown by the return thereon (Record,
page 2) was served under the above named sections by the
Slteriff of the City of Richmond on the Secretary of the Commonwealth of Virginia as the alleged statutory agent of your
petitioner. Your petitioner appeared specially and only specially and moved the Court in writing to quash said process
and the return thereon and dismiss said action. (Record,
p~;tge 3 et seq.) If the proceAs be not a valid process, the suit
or action s.hall be dismissed upon motion of the defendant,
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who may appear specially for that purpose. Code, 1919, Sec-

tion 6103.
A return on a writ or process is the short official state-.
n1e11t of the officer endorsed thereon of wha.t he has done in
ob~tlience to the mandate of the writ.

Rowe vs. Hardy, 97 V a. 680, 75 Am. 8t. Rep. 811.
Anything else is extra official and is not even prima facie
evidence of any fact stated therein.

A'lexander vs. Byrd, 85 Va. 690.
Hence the attempt made to bolster up the want of validity
in this process by the evidence of the Honorable B. 0. James
is not even printa facie evidence of the facts stated therein,
and was properly excepted to by your petitioner. It is the
rct:urn and only the retu~n to which we can look as the only
~vidence that the official act of the service of a proper process has been made upon the defendant in its case.
The return is only conclusive between the parties where the
officer has hy the statute a right to make the same.

Rowe vs. Hardy, 97 Va. 674.
~t is only where the service has been duly and lawfully"
n1ade that it shall constitute sufficient foundation for a personal judgment against a foreign corporation when the otheT requisites therefor exist.

Corle 1919, Section 6064.
Admitting for the sake of argument that this foreign corporation engaged in interstate commerce is bound by Sections 3845 and 3846 of the Code of 1919, we respectfully but
ilrgently claim that the process and return thereon fails to
show that the Secretary of the Commonwealth has conformed
to the requirements of the statute so as to make said allegedservice valid and binding on this foreign corporation, and,
secondly, that the statute itself is unconstitutional in that it
fails to provide, by the only hi.,vful evidence, that said return·
shall show that said process has been braught to the atten"'"
tion of, if not actually served on, this foreign corporation;
and that there is nothing in this record to sho'lv by a proper
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re.turn th!J.t the Secretary of the Commonwealth forthwith
n1ailed a copy of such process to the foreign corporation.
Th~ statute is unconstitutional because it does not require
th~ return to show this essential fact.

Section 3846 requires this of the Secretary of the Commonwealth:, but the .statute does not require any return by
him or by the Sheriff showing by the record that he has performed this necessary duty or that the American Ralway
Express Company has been notified of this action. The fail~
ure of the statute to require such an official return showing
that the process was forthwith mailed to it makes the statute
unconstitutional, as it deprives the court of the proof by .the
record necessary to its jurisdiction.
· This fatal defect in the statute so far as a foreign corporation is concerned, makes such service as was made void
and makes the act unconstitutional.
It is not enough to require the foreign corporation to a~
point the Secretary of the Commonwealth its agent and to
proyide that service on him shall be made. The statute, in
order to be constitutional, must show that the defendant was
in some way notified of this action and given its day in court.
'l,he legislature saw the necessity of this by requiring the
Secretary of the Commonwealth as soon as he was served
·with process to forthwith mail a copy of such process to the
de.fendant company. It is only where the company ;has had
due notice of the action and an opportunity to defend the
same that the statute (Sect.ion.3846) makes the judgment of
the Court entered against such company valid and binding
as if the company had been incorporated under the laws of
this State and served with process or notice therein.
But, we submit, the statute should have gone further in
order to be constitutional and required a return by the Secretary of the Commonwealth or the Sheriff sho,ving that· he,
the Secretary of the Commonwealth, had forthwith mailed a
copv of such process to the company, so that the record would
contain official proof of this vital fact. There is no such of-.
ficial evidence required by the statute and there is no such
official evidence of service of process or notice by mailing
made in this case~ Hence, we submit the statute is unconstitutional, the service of process is void; and the judgment
ren~ered invalid and not binding on your petitioner.
· The necessity for such a return is shown by the former law
of this State regarding service of process on foreigri companies. Thus by Section 1267 of the Code of 1887 it was pro~
viqed that service of process might be made upon the Auditor
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of Public Accounts with like effect as upon an agent ap-

pointed by the company. ''The officer serving such process
upon the auditor shall immediately transmit ~ copy thereof
by mail to the company and state such facts in his return."
lJJillan vs. Mutual Reserve Fund Life Assn., 103 Fed. 765.
~·ee·

also Deatrick vs. Insurance Co., 107 Va., at page 615. .

The unconstitutional character of these Sections in failing
to require that the return either by the Secretary of the Commoiiwealth or by the Sheriff should show that a copy of the.
process has been forthwith mailed to the defendant company
and the absence of such official evidence making the judgInent in this case void is fully sustained by the case of GoJ,pin
vs. Page, 18 Wall. 350, 2l·L. Ed., page 959.
Although the Circuit Court of the City of Richmond is a
Court of general jurisdiction, in this case it is acti~g under
special statutory authority. In such a case its decisions must
be regarded and treated like those of courts of limited and
S})ecial jurisdiction. The jurisdiction in such cases both as
to the subject of the judgment and as 'to the persons to be
a'ffected by it must appear by the record; and everything will
be P.resumed to be without the jurisdiction which does not distinctly appear to be within it.
·
"Besides," says the Court, in the above styled case, "in
proceedings had under special statutory authority, where the
sp~cial powers conferred are exercised in a special manner,.
not according to the course of the common law, or where the
general powers of the Court are exercised over a class not
'\\ithin its ordinary jurisdiction on the performance of pre. scJ.:ibed conditions, no such presumption of jurisdiction will
attend the judgment of the Court. The facts essential·to the
exercise of the special jurisdiction must appear in such cases
upon the record."
See also Litz vs. Rowe, 117 V a-,. at pages 759-60.
Myers vs. Adams, 27 W. Va. 244, 252.
·
Simon vs. South. R 'way, 195 Fed. 58.
0 'Rear vs. Laza.rus (Colo.), 9 Pac. 621.
Park vs. Highbee, 24 Pac. 525.·
In the instant case there is in this record no official return
sl1owing that the Sec.retary of the Commonwealth has ever
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notified your petitioner of this sujt or that it has been given
its day in court ; this fact is essential to the exercise of the
special jurisdiction over this foreign corporation, and the
facts necessary to such jurisdiction and particularly the fact
tha_t ·~e foreign corporation was notified must appear upon
the record. This does not appear and therefore the judgment
is void, and the failure of the statute to require not only that
the process s4ould be· forthwith transmitted by mail to the
company, but that sucli fact should be stated in the return
lll.~kes the staute fatally defective and unconstitutional..
Again, it is to be remembered that your petitioner is not an
ordinary foreign corporation but is one engaged in interstate
commerce. The former class of foreign corporations the
State has the right to exclude absolutely and therefore the
power to make any conditions of entrance into the State that
the s·tate may see fit. But in the case of a corporation engag-ed in interstate commerce we must start from a different
point. The State c.a1mot exclude such corporations, nor .can
it attach such conditions. Henee tlie application to a foreign corporation engaged in interstate commerce of a statute
requiring a regular place of business a1~d an officer upon
·
whom process could be served is unconstitutional.
New Orleans & M., etc., Co. vs. Ja.mes, 32 Fed. 21.
Cooper Mfg. Co. vs. Ferguson, 113 U. S. 727, 28 L. Ed.
1137.

The action of the State under Sections 3845 and 3846 of
tlte Code of 1919 in designating its own Secretary of the Commonwealth deprived your petitioner of its constitutional right
to nersonal service upon it in any action brought against it
and of its constitutional right to its day fu court upon such
process duly served upon it or its own selected representative. As your petitioner is a corporation engaged in interstate commerce and cannot be excluded from the State of
Virginia by any statute of the legislattjre, the State cannot
r·eanire from it in advance any agreement, express or implied, as a condition of doing business.
Cn6taher vs. Kentucky, 141 U. S. 474, 35 L. Ed., page 650.
DE~£URRER.

·The demurrer should have been sustained on both grounds
as set out. (Record, page 9.) As we have seen, the facts
conclusively establish that there was no merger or consoli-
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dation or express agreement by your petitioner to pay the
debts of the Southern Express Company, nor is such alleged
in the declaration. The sole ground stated is that for ceriain property of the Southern Express Company your petitioner paid with its stock. This is no ground for holding your
petitioner liable, nor does it c.reate any merger or consolidation, or liability for existing debts of the seller of such tangible property.
Swing vs. Etnpire Lu~nber Company (lJtlinn.), 111 N. W.
467.
H'hite vs. A. B. & A. Ry. Co., 63 S. E. 234.
Carter Coal Co. vs. Cl®se, 173 S. W. 974.
Capital Traction Co. vs. Offutt, 51 L. R. A., at page 390.
McAlister vs. Amer.ican Ry. Ex. Co., 103 S. E. (N. C.) 129.
Postal Teleg·ra.ph Co. vs. Newport, 247 U. S. 464.

The only other ground on whieh your petitioner could be'
held liable is that in purchasing certain tangible property of
the Southern Express Company and paying for it in its stock
the property so acquired is a ''trust fund'' for the benefit of
the creditors of the Southern Express Company. Even if
this be true, still it cannot be enforced in a common law ac.tion but only in equity.
Pusey vs. Jones Co., 261 U. S. 491.
Blake vs. JYJcClung, 172 U. S'., page 239.
Oraham vs. Railroad C01npany, 102 U. S. 148, 161.
rl,IIE JUDGMENT AG.AINST THE SOUTHERN EXPRESS CO~iP ANY IS VOID.
This action is brought upon an alleged judgment obtained
on the 22nd day of December, 1920, five years ago, and the
record of the former case was over your petitioner's objections introduced in evidence. (Record, page 85.) Your petitioner maintains that t.his judgment was obtained without
due process of law against the Southern Express Company
and is therefore void. Your petitioner is not attacking it
collaterally nor has it ever had an opportunity to attack said
judgment since it was not a party· to the suit against the
Southern Express Comr>any. Five years after it has been
obtained it is now sought to enforce it against your petitioner,
and your petitioner is not liable on such judgment if it can
be shown that the judgment is void, since no legal proc.ess ·
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ever served upon the defendant, the S'outhern Express
Company, in the case in which it was obtained.
·
Vv e are aware that this question has been passed on adversely by the special Court of Appeals in the Royster Case.
(141 Va. 602, 608), but under a totally different state of facts.
There the plaintiff, claiming that there was no agent of the.
Southern Express Company, had the process served on the
Chairman of the Corporation Cornm.ission. In this case the
process was served on October 4th, 1920, upon one J. B.
Hockaday, alleged to be the stautory agent in Virginia of
the Southern Express Company. (Record, page 62.) The
facts in the case, however, show that at that date and for
8e"\:eral years prior to its service the Southern Express Comvany was not and had not been doing business in the State
of Virginia and had no statutory agent appointed by itself
oi~ any other statutory agent, and tha·t the authority of J.
B. Hockaday had long since ceased. This was for several
conclusive reasons.
(1) On October 4th, 1920, Hockaday's authority to . be
served with process and accept such service of process under sub-sections 2 and 3 of Section 1294-g of the Code of
1904 had ceased by reason of the repeal of those sub-sections.
See Revisors' note to Section 4027 of the Code of 1919.

In the Royster case the process was served sometime prior
to December, 1919, at which time Section 1294-g was still in
effect and had. not been repealed, as the Code -of 1919 did not
go into effect until January 13th, 1920. After t;hat a foreign
corporation could not have a statutory agent of its o"\vn appointment, but was required by the new code to appoint the
SecrAtary of the Commonwealth as it~ statutory agent.
Code of 1919, S'ection 3845.
The appointment of a statutory agent of a foreign corporatiQn is solely within the province of the legislature and it
alone has authority to prescribe the conditions on which such
foreign corporation may do business in this State, and particnlarly the method by which process upon such foreign corporation may be lawfully had. The legislature saw fit to repeal without any saving clause the requirement of the, appointment of a statutory agent under Section 1294-g, which
wa~ the .Section under which Hockaday was appointed the
statutory agent of the Southern Express Company. In repealing it the legislature made no provision for the co~tinu-
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ance of the right to serve with process the statutory agent of
a former corporation having old claims still unsettled. It
would, therefore, we respectfully submit, be judicial legislation to contend that process could still be served upon Hock-:acl_ay on October ~th, 1920, or that such service was not void.
By such repeal of Section 1294-g, there was an end to his ·
authority to accept service of process and enter an appear.:·
anee for the Southern Express. Company.

a

Inchoate rights derived under statute are lost by its repeal before rights thereunder are perfected, unless saved by
t:!xpress words in the repealing statute. There were no express words in the repeal of Section 1294-g reserving the right
to continue service of process _on. the agent of a foreign corporation thereunder.
' Crawford vs. Halsted, 20 Gratt. 211.

"I take the effect of a repealing stante to be to obliterate
it, the statute repealed, as completely from the records of
_parliament as if it had never been passed and that it must
be considered as a law that never existed, except for the purpose of those actions or suits which were commenced, prosecuted and concluded while it was an existing law.''
Lord Chief Justice Tindall in Keyes vs. Goodwin, 4 Moore
& P., quoted with approval by this Court in Crawford vs.
ll af:.sted, supra.
_Trhe service of process therefore on Hockaday on October
4th.. 1920, was under a law which had never been passed and
from which, therefore, no authority lor service upon him or
acceptance of serviee of process could be deduced. But to
so hold it may be said would be an inconvenienee to citizens
of this State holding alleged claims against the Southern
Railway Express Company." "The argument of mere inconvenience cannot prevail against the plain letter of the
statute, nor can it serve as the foundation of the right to a
particular remedy after the la'v is repealed affording such
remedy."
Crawford vs. Halsted, 20 Gratt. 227.

We would again call the court's attention that in the above
respects this case differs from the Royster Company case, as
there the process was served prior to December, 1919, and

--~
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therefore, before the aet had beet) repealed without any saving clause. Whereas here the illegal service of process on
·nockaday was not attempted until some ten months· after,
January 13th, 1920, when Section. 1294-g had been repealed.
1.'he statute providing that the repeal of previous acts should
not affeet any right established, accrued or accruing thereunder, does not operate so as to save to the party a remedy
allowed by previous acts, but taken away by the law now
e11forced. McGruder vs. Lyons, 7 Gratt. 233, 234. In the
absence of any such· provision the law is imperative and no
discretion is left to the court.
Yarborough vs. Deshazo, 7 Gratt. 376..
Price vs. Harrison, 31 Gratt. 120, 121.
(2) As we have seen, the Southern Express Company had
by compulsion of the United States Government been com:..
pelled to cease to do business ince July 1st, 1918, nearly two
. and ·one-half years before the servioo of the process upon
H9ckaday, a.nd with it ended lloekaday's authority to have
process served' upon him and ·to accept service thereof. All
the· officers of the State, the State Corporation Commission
nnd the courts, were required to take judieial notice of the
fact that the Southern Express Company had ceased to do
business by order of the President of the United States and
could not since July 1st, 191H, do any express business in this
State after that date.

}Vest vs. N.Y., N.H. & H. R. Go. (Mass.), 123 N. E. 623,
where most of the authorities are collected.
(3) By the express language of the statute, Section 1294-g of
the Code of 1904, the Express Company was only required
to have a statutory agent as long as it did business in· the
State of Virginia. '\Vhen it ceased to do such business the
authority of its statutory agent was ended.

The general rule as ]aid down by the Supreme Court of the
Uuited States is as follows:
''In the absence of consent a corporation of one state may
not be ~ummoned in another State in an action in personani,
unless it is doing business in the S'tate where it is served in
such manner and to such extent as to warrant the inference
that it is present there."
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Philadelphia, etc., RUJy. Co. vs. McKibbin, 243 U. S. 264.
As we have seen, Section 1294-g of the Code of 1904 only
gave authority to the statutory agent to accept service of
process as long as the express company 'vas doing business
irL the State of Virginia. In this respect our statute differs
from the North Carolina statute where it was provided "that
the authority of the agent should continue in force irrevoe~
able so long as any liability of the company should remain
outstanding in this Commonwealth.''
llunter vs. Mut. Reserve L. Ins. Co., 218 U. S. 573, 54~. Ed.
at nage 1159:
''It was recognized that the authority which the company
had given with respect to service of process continued in
force as to actions ·growing out of business which had been
transacted within the State. But the continuance of the authority to aceept service of process resulted from the nature
and construction of that authority, and the view that the mere
continuance of the obligation of contracts previously made
within the State constituted a continuance of 'doing business'
within the State ao as to give the company a 'domicil of business', and thus subject it to the S'tate 's jurisdiction was distinctly disproved.''
Provident, etc., A.-isur. Soc. vs. Kent~wky, 239 lJ. S., at page
116. 60 L. Ed., at page 171-2, where the distinction between
Section 1294-g and the Acts of North Carolina and Kentucky
are fully shown.
The fact that in the Royster case (141 Va. 605) the .prol·ess was sued out before Section 1294-g was repealed mal<es
the reasoning of Christian, Judge in that ease (page '608), inapplicable. There has been no service of process on tl1is
fo.reign corporation since, for the reasons above given, as well
as by the repeal of Section 1294-g, there was no statutory
agent of the Southern Express Company on October 4th, 1920,
and, therefore, the service of· process was not simply '' materially defective" but was void. The learned judge in that
opinion also seeks to dra'v a distinction between a judgment
·rendered in a sister state where the question of jurisdiction
is a·lways open to inquiry and a void judgme'nt of a court of
this State. We respectfully submit that no such distinction
e:x~~ts. If the service of process is void in either case, the
judgment is void and will be so declared.
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Haddock vs. Haddock, 201 U. S. 562.
Code 1919, Sections 6103 and 6064.
The alleged service of process on Hockaday is equivalent
to no process at all, and the service was entirely nugatory as
shown above and in such case the judgment fails for want of
J•urisdiction.
'

'

Amer. Ry. Expr. Co.

V's. Royster Co., 141 Va., at page 608.:

As was said by Judge Keith in Deitrick vs. State Life Ins.
C,; .• 1~7 Va., at page 615:
''It seems that service upon the statutory agent of a foreign insurance oompany is valid only so long as such company continues to do business in this State and that when
such company ceases to do business in this State, it is no
longer amenable to the jurisdiction of its courts."
Millan vs. lJtlut. ·Reserve F~tnd L. Ins. Co., 103 Fed. 764.
Swarm vs. The Same, 100 Fed. 922.
Lathrop & Compa;ny vs. Interior, etc., Co., 150 Fed. 666.
Peoples Tobacco Comparny vs. American Tobacco Company, ·
246 U. S. 79, Ann. Cas. 1918-C, page 537.
( 4) It may appear to the Court that it would have been
better if Section.1294-g had provided, as in North Carolina,
that the power of attorney should be irrevocable as long as
there were any outstanding claim.s against the foreign cor-·
poration. But such is not the statute. Even if it l1ad contained such a provision, it would not have avoided the invalidity of the process against the Southern Express Company, unless the repealing act had contained a reservation to
that effect. But there was no such provision in the original'
section (Section 1294-g) and no reservation in the repealing
statute.
''This state of the law may sometimes operate injuriously
upon those who may wish to sue the railroad company in the
territorial courts. But the situation cannot be changed by
the Courts. That can only be done by legislation."
1vfr. Justice Harlan, in New Orleans vs. Bake.r, 196 U. S.
432. 49 L. Ed., at page 546.

If to hold for the above reasons thai there was no service
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of a valid process. upon the S'outhern Express Company
works a hardship because of the failure of the legislature to
enact a statute similar to North Carolina and Kentucky, and·
th~ repeal by it of Section 1294-g without reservation, this
'vi1l not be the fault of this court. It c.an only enforce the
law as it is. The fault, if ·any fault there be, is the fault of
the legislature: But in the absence of any such provision in
Section 1294-g and of a reservation in the repealing statute,
the law is imperative and no discretion is left to the Court.
Yarborough vs. Deshazo, 7 Gratt. 376.
''It should never be forgotten. that the courts cannot deny
validity to an act of the legislature, because it may seem to
the judges that an injustice has been done or sound policy
disregarded. As has been well said the judiciary cannot run
a race of opinion with the law making power upon points
of right, reason and expediency.''
· ''It matters but little whether it was a ,right to defeat an
acti.on or to maintain it; to prevent a recovery or enforce.

it.''
Town of Danville vs. Pace, 25 Gratt., at pages 7 and 8.
(5) To make assurance doubly sure the Southern Express
Company, on October 1st, 1920, formally revoked Hockaday's
authority as statutory agent, which, on October 21st, 1918, it
had at th~ urgent request of the State Corporation Commission executed (Record, pages 75 to 78). It had already removed Hockaday from the State and thereby revoked his authority, as was recognized by the State Corporation Commission. (Record, page 79.)
Upon receipt of the revocation dated October 1st, 1920, R ..
T. Wilson, Clerk of the Commission, of his own volition and
without action on the part of the State Corporation Commission, undertook to refuse to receive this .revocation of
Hockaday's authority. (Record, pages 71 and 70.)
Such formal revocation of Hockaday's authority, however,
'vas unnecessary and superfluous. As we have seen, Section
1294-g, under which he was appointed, had been repealed
'vithout reservation by the enactment of the Code of 1919 on
January 23rd, 19.20. By this· act of the legislature, Hocka-
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dav 's authority as statutory agent, had caased and been· re-voked some ten months before October 4th, 1920, when it was
attempted to serve him with process as such statutory agent.
(Record, page 62.)
Revisor's note to s·ection 4027 of the Code of 1919.

O:N TI-IE MERITS JUDGMENT SHOULD HAVE BEEN
FOR YO.UR PETITIONER.
In maintaining this contention we are aware that we must
overcome the apparent authority of two previous decisions:
one the Downing case (132 Ya. 139), the other the R-oyster
case (141 Va. 602) decided by the Special Court of Appeals.
We have already sought to show that the opinion in the latter case as to the void character of the service of process on
the Southern Express Company was inapplicable to the iu~tant case and to the facts regarding the service of process
on Hockaday after the statute had been repealed without
reEJervation and his powers necessarily had ceased.
The balance of the opinion in the Royster case is largely
if not entirely a quotation from the Downing case on the point
now to be discussed. We will, therefore, confine our discussion on the merits to the opinion of the lamented Judge Sims
in the Downing case (132 Va. 139).
The opinion (pages 145 to 150) is based upon the assertion
tbat the Adams Express Company was consolidated with or
n1erged into your petitioner, who took over the . "entire"
business of the Adams Express Company as a going concern;
that it did not undertake to pay anything for such property
except its own capital stock; that after the consolidation the
.Adams Express Company did own some property located
elAewhere than in Virginia; that it maintained an office in
New York City with its official organization intact, although
it transacted no business other than that of winding up its
affairs. Upon these alleged facts it proceeds to hold that
the transactio~ between your petitioner and the .Adams Express Company was that of a consolidation or merger, whereby the consolidated company is liable. for the prior debts of
the consolidated companies. In other words, the opinion
rests upon the class of cases like that of Langhorne vs. Rich.:
'ln.ond Railway Compa;ny, 91 Va. 369, which is quoted as authority for the decision in the Downing case. We have already pointed out that in the' Langhorne case there was a
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consolidation and merger with the express agreement that the
uew: company would pay the prior debts of the consolidated
company. There is no such provision in this case.
Whatever may have been the facts in the Downing case,
the facts in this case do not sustain any of these contentions.
As we have shown from the statement of facts, there has been
no consolidation or merger of these companies, as. such terms
are legally defined. The Southern Express Company simply
sold and your petitioner simply bought certain tangible propertv used in the express business. There was no sale of any
of its franchises and certainly not any sale of its franc.hise
to be a corporation. After it turned over its tangible property to your petitioner, the Southern Express Company, it
is admitted, had assets of at least $1,000,000.00. It is absolutely incorrect to say that it has transacted no business
other than that of winding up its affairs and this record does
not show any justification for that statement. On the contrnry, the Southern Express Company during the past seven
or eight years, that is. from ,July 1st. 191R, down to the present time, carried on its business. It has ahvays been a going
concern and is a going concern today. Of its solvency aud
ability to pay its debts there is not the slightest question and
the uncontradicted evidence shows that it has some $2,750,000.00 for that purpose. It is true that the Southern Express
Company took the stock of your petitioner in payment but
it is also true, according to this record, that that 'vas a valuable consideration and is today of the greatest value.
Vicksbur.Q, &!c., Co. vs. Citizens Tel. Co., 79 Miss. 231, 89 ·
A1n. S't. Rep. 656.
DonaUy vs. Herndon, 41 vV. Va. 519, 2::J S. E. 646.
~rhere is not the slightest proof in this record of the basal
allegation in the declaration of this case that the stock of your
petitioner or any of the assets of the Southern Express Company have been distributed among the stockholders of the
Southern Express Company to the exclusion and prejudice
of its creditors. On the contrary, the proof is that this
stock was not issued to the stockholders of the Southern Express Company but was issued to the Company directly and
that now eight years after the sale and purchase of its tangible property used in its express business, that stock is now
held by the company itself and has not been distributed to
its stockholders. Nor did your petitioner take over the business of the Southern Express Company on the first day of
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July, 1918, or at any other time (Record, page 19); the 10,000
shares of the stock of your petitioner were issued in the
name of the Southern Express Company (Record, page 20);
the transfer was not voluntary in any sense and was only
made in order to secure as nearly as we could the actual
physical value of the property transferred (Record, page
23); the Southern Express Company retained such real estate as was not used in the express operating business, together with assets, the value of which was approximately $1,000.000.00; the Southern Express Company has not liquidated itself by distributing any of its property or stock of
th~ American Railway Express Company to its stockholders
and the stock of your petitioner is still in the possession of
the Southern Express Company (Record, page 24); the directors and officers of the two companies are entirely distinct except that four of the directors of your petitioner are
directors or officers of the S'outhern Express Company; there
is no officer or director of the Southern Express Company
who is an officer of your petitioner (Record, pages 24-25);
there is no voting trust or other arrangement by which your
petitioner could ·or might control the policies or operations
<>f the Southern Express Company (Record, page 25) ; there
was never any contract by which the Southern Express Company agreed to reimburse it for judgments against it. (Record, pages 25-26.) The Southern Express Company has am. ple assets to meet all the known outstanding claims against
it (Record, page 26); after the sale to your petitioner of certain tangible property the Southern Express Company was
. a solvent corporation and is today, seven years thereafter, a
solvent and going corporation (Record, page 27). .All of
these material and basal facts are established hy uncontracliQted evidence in this record. With such facts before it, how
can any court say that there has been any merger or consolidation of these two companies, by which your petitioner can
be made liable for the debts of the Southern Express 0ompany? Nor can it be held liable upon any application to these
facts of what is known ·as the ''trust fund'' doctrine and on
w J~lch the learned Judge largely based his opinion in the
Downing case. There was no express promise of your petitioner to pay the debts of the Southern Expres~ Compa'ny
and from these facts the law does not imply such promise.
We submit, therefore, that the basis of the conrt 's decision
in the Downing case has no support in this reeord.
"It is only upon the corporation becoming insolvent that

•
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the equitable interest of the stoclqlolders in the property to- ·
ge~her with their conditional liability to the creditors, places
the. property in a condition of trust, first for the creditors and
then for the stockholders. It is rather a trust in the administ~ra tion of the assets after possession by a court of equity
than a trust attaching to the property as such, for the direct
benefit of either creditor or ~tockholder. ''
Mr. Justice Brewer in Hollins vs. Brierfield G. & I. Go.,
150
371.
Graha1n vs. Railroad Go., 102 U. S. 148.

u. s.

Warbash, etc., Ry. Co. vs. Ham, 114 U.
Fogg vs. Blai1·, 133 US. 534.

s·. 587.

As was said by the learned Justice in the Brierfield case~
1.50 U. S., at page 385:
'i A party may deal with a corporation. in respect to its
property in the same manner as with an individual owner,
and with no greater danger of being held to have received
into his possesion property burdened with a trust or lien.
>f..
That is certainly the general rule and if there be any
exceptions ther~to, they are not presented by any of the
faets in this case."
>',(.

•

lJfcDonald vs. 1VillianM, 174 U. S. 397.
Graham vs. Rail1·oad Cmnpany, 102 U. S. 148.
1¥arbash, etc., Ry. Co. vs. Ha1n, 114 U. S. 587.

lTnder the facts of this case, \Ve submit, these authorities
clearly show that the liability of your petitioner for the debts
of the Southern Express Company ca:r.tnot be maintained on
any theory of a consolidation or merger or reorganization because there is not the slightest evidence of such in this record;
nor can it be maintained upon the trust fund doctrine because the evidence equally conclusively shows that the Southern Express Company was not and now seven years thereaff;er is not an insolvent corporation by reason of the sale of
certain tangible property to your petitioner, but that it was
and is a solvent and going concern fully able to pay all of
its debts. The question then, we submit, is not as put by
Judge Sims (132 Va., at page 145), but is: Is the purchasing corporation liable for the prior debts of the selling corporation because the purchaser pays for the property in its
o":n stock instead of in cash and .because it leaves the selling

'
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eor_poration without. any property in the State in which the
liability accrued to satisfy it? The learned Judge, at page
·147 of his opinion, cites a Tennessee case to the effect that
where one corporation for its own stocks and bonds purchases
all the assets of another, to be distributed among the stockholders of the latter without provision for the creditors of
the latter, it thereby becomes a party with full notice to the
diversion of a trnst fund.
The facts here, however, are totally different. There has
been no purchase of ''all''· the assets of the Southern Express Company. It is true that what has been purchased
was paid for in the stock of your petitioner. But the evidence uncontradicted sho,vs tha.t the Southern Express Company was· left with real estate and treasury assets of appr9ximately $1,000,000.00 and the stock of your petitioner
Waf' not distributed among the stockholders of the Southern
I~xpress Company. Such stock stands in the name of the
Company itself and it has ample assets to pay all of it!) debts
now more than seven years after the purchase by your petitioner of certain tangible property of the Southern Express
Cozppany.
Nor is the fact that it paid for ·the property in its own
stock any ground for holding your petitioner liable for the existing debts of the seller of such tangible property.
Swing vs. Empire L~tmber Company, 111 N. W. 461.
lVhite vs. A. B. & A. Ry. Co. (Ala.), 63 S. E. 234.
Carter Coal Company vs. Clause, 173 S. W. 794.
See note to 32 L. R. A. (N. S'.), p. 61o, where the authorities
on this point are collected.
~,here are cases where the purchasing corporation took
.over all of the assets of the selling corporation and issued its
own stock therefor that the purchasing corporation has been
held responsible for the debts of the seller. But those are
cases first where all of the assets were purchased -and secondly where the stock was issued to the stockholders of the
selling corporation, thereby distributing among its stockholders all its assets to the exclusion and prejudice of its
creditors. Such, we have seen, was the case of J ennin,q.s vs.
Cristal Ice Conzpany, 128 Tenn. 231, but we have already
shown that the facts in this case are totally different from
the facts of that and other like cases. The principle upon
whi~h those cases were deci~ed was that the stock given in ex-
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cluinge was not a proper consideration for the sale because
the purchaser distributed the only assets of the insolvent
corporation to its shareholders before creditors having prior
claims were satisfied.
·
'J:here is no such proof. in this case but, as 've have already
pointed out, the evidence shows conclusively that the stock
of your petitioner was not and has not been distributed to its
shareholders but is held by the company itself, which is a
going concern with plenty of assets to meet all of its liabilities.
At pages 150-151 of his opinion in the Downing case, Judge
SiJ;.IIs cites 5 Thompson on Corporation (2d Ed.), Section 6085
for the proposition ''Consolidated companies receiving most
of the property of the old companies are held liable for their
debts". Of course if the companies have conveyed all or
nearly all of their assets so a.s to leave them insolvent, the
proposition would be sound, and this is all that the cases cited
in this Section 6085 maintain.
(1) 23 Ind. App. 533, 55 N. E. 832, simply decides that
where all assets are turned over the consolidated corporation
is liable.
f2) In 4 Hun. (N. Y.) 632, there was no opinion, but temporary injunction was granted to a creditor of the corporation where the latter proposed to convey all its property to
·
a foreign corporation.

(3) The case in 33 N. Y. 139, 88 Am. Dec. 372, was a case
of the transfer of all of the assets of an embarrassed corporation to a new corporation in order to hinder, delay and defr~tud creditors of the old.
( 4) The case in 52 N. Y. 363, simply holds that where· judgrnent has been rendered against the old company, a subsequent order substituting the consolidated company and its
officers as defendantE? is error.

(5) In Harrison vs. Ark. Valley Ry., 4 ~IcCrary Rep. (V.
H.). 264, holds that where there is a consolidation and all the
property vested in the consolidated corporation the latter is
liable in equity for the debts of the former.
(6) In the case in 13 Fed. 516, the St. L. & N. 0. Transpor·
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tation Company took over all of the property of the Baggag-e Transportation Comp~y, paying therefor in stock.
Held.'' Equity will not permit stockholders of one corporatio:n to organize another and transfer all the corporate property of the former to the latter without paying the corporate
dehts".

•

{7) The case in 16 Fed. 140, decides that a new corporation
·whjch takes as owner all the property and assets of an old
corporation which is dissolved must pay the debts of the old
cornoration at least to the amount of the assets converted.
Hence every one of these cases were cases where all of the·
property and assets were taken and ~he old cor:poration was
dissolved and ceased to be a going concern.
At page 151 Judge Sims states that sufficient property
must be retained by the constituent company within the jurisdiction of the courts of the State. This is really the proposition on which your petitioner was held liable in the Downin~ case. Judge S'ims cites no authority for this proposition.
V\T e submit that it is in the teeth of the decisions of the Supreme Court of the United States and of the views of the
legislature of Virginia. The legislature could no! pass such
an act and if it did it would be unconstitutional. The court
cannot accomplish the same thing by judicial legislation without its being plainly unconstitutional and we so maintain
upon the authority of the Supreme Court of the United
States. As was said by that court in Blake vs. McClung, 172
U. S. 239, at page 253:
"If a state should attempt by statute regulating the distribution of the property. of insolvent indiViduals among their
creditors to give priority to the claims of such individual
creditors as were citizens of that State over the claims of
individual creditors citizens of other states, such legislation
would be repugnant to the Constitution of the United States."
, This is obvious upon the ground that such a principle,
whether of statute or judicial decision; would withhold from
citizens of other States as such and because they were such
privileges granted to citizens of the State enacting it.
Again, it was said in Blake vs. McClung, 172 U. S'., page
239, as follows:
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''It is an established rule of equity that when a corporation becomes insolvent it is so far -civilly dead that its property may be administered a.s a trust· fund for the benefit of
its stockholders and creditors (Gr.a.hant vs. Rrd. Co., 102 U. S.
148. 161)-not simply of stockholders and creditors residing
·in a particular state,· but all stockholders and creditors of
'vhatever State they may be citizens."
The Legislature of Virginia recognized, as we insist, that
the effort whether by statute or by the decision of a State
Court to hold a foreign corporation liable to the citizens of
the State because it had not retained sufficient property to
meet the claims of such citizens within the jurisdiction of
the courts of the State, by selling all if its tangible property in such State. to another corporation would be unconstitutional, provided it had elsewhere sufficient property to
meet its liabilities. Hence the Legislature of Virginia sought
to nrotect its .own citizens by the enactment of Section 4028
of the Code of 1919 requiring a deposit of bonds by express
companies to be held to pay any and all liabilities incurred
to any citizen or inhabitant of this State. This provision
would have been unnecessary if the doctrine as announced in
the decision of Judge Sims, at page 151, could be maintained
as sound and constitutional. The State preferred to protect
its citizens b~ requiring bonds to be deposited to pay liabilitie~ due its own citizens. This would be useless if the doetrine of the Downing a.nd Royster cases is to prevail. ·
For the foregoing reasons your petitioner respectfully
for a writ of error and supersedeas to the judgment
complained of, and that the same may be reviewed and reversed.
pr~:ys

Respectfully submitted,
AMERICAN RAILWAY EXPRESS COMPANY.
By WYNDHAM R. MEREDITH, Counsel.
June lOth, 1926.
The undersigned counsel, practicing in the Supreme Court
of Appeals of Virginia, is respectfully of the opinion that
the judgment complained of in the foregoing petition is er-
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roneous and that the same should be reviewed and reversed.

· WYNDHAM R. MEREDITH.
.Received June 19, 1926'. ·

J. F. W.
Writ of error granted and S'l.epersetleas awarded.
$1,000.00.
.

Bond_

JESSE F. WEST.
June 26, 1926..
Received June 30, 1926..
:'

H~

S. J.

,.

VIRGINIA:
/

PLEAS before the Circuit Corrrl of the City of Richmond, in th~ Court room of said City in the City Hall thereof on Thursday, the 31St day of December, 1925.
BE IT REMEM:J3ERED, that heretofore, to-wit: In the
iClerk's office of the Circuit Court of the City of Richmond
in the City Hall thereof, on the 14th day of Arpil, 1925, came
Fleishman, Morris & Co., Incorporated, and sued out of the
Clerk's Office its summons against American Railway Ex:press Company, a corporation, under the laws of the State
of Delaware, which summons with the Sheriff's Return there'Oll is in the words and figures following, to-wit:
SU~1:MONS.
~rhe

Commonwealth of Virginia:

to the Sheriff of the City of Richmond,-Greeting:
We command yon to summon .AMERICAN RAILWAY
EXPRESS CO., a corporation under the laws of the State
·of Delaware, to appear at the Clerk's office of our Circuit
Court of the City of Riehmond, at the Court Room of said
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Court in said City, at rules to be holden for said Court on
the third Monday in April, 1925, to answer the action of
FLEISHMAN, MORRIS & CO., INC., of a Plea of Trespass
on the case.
Damages Five I-Iundred Dollars. And have then there this
writ.
'Vitness, E. M. ROWELLE, Clerk of· said Court at Richmond, the 14th day of April, 1925, and in the 149th year of
the Commonwealth.
E. M. ROvVELLE, Clk.,
By GARLAND B. TAYLOR., D. C.
SHERIFF'S RETURN. .
~Jxecuted in the City of Richmond, Va., April 14, 1925, by
deFvering in duplicate a copy of within SU11:MONS to B.
0. James, the Secretary of the Commonwealth of Virginia,
and as such Secretary of the Common,vea.lth the Statutory .
Agent for the American Railway Express Co., a corporation.
Phwe of residence and place o£ business of said B. 0.
James, being in the City of Richmond, Va. Fee of $2.50 paid
the b'ecretary at time of service.

J. HERBEJl,T MERCER,
Sheriff of the City of Richmond, Va.
1.00 fee paid.

.A:nd at another day, to~ wit: At rules held in the Clerk's
office of the Circuit Court of the City of Richmond on the
3rd Monday in April, 1925, came the plaintiff by its attorney and filed its declaration herein, which declaration is in
the words and figures following, to-wit:
In the Circuit Court of the City of Richmond.
Fleishman, Morris & Co., Inc.,

v.

American R-ailway Express Co., a Corporation, &c.

.•

·~
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Fleishman, Morris & Co., Inc., a corporation under the
laws of Virginia, complains of the American Railway Express Co., a corporation under the laws of the State of Delaware, for this, to-wit: That on the 22nd day of December,
1920, the plaintiff, by the consideration and judgpage 1~ ~ ment of said Circuit Court of Richmond, recovered a judgment against the Southern Express
Co.. Inc., a foreign corporation, in the sum of $248.69 damages, with lawful interest thereon from ,June 1, 1918, until
paid, and $13.45 costs of suit, as by the record thereof in the
same Court remaining appears; which said judgment remains in full force and effect, and the several sums aforesaid are still due and unpaid.
And· before said judgment, and on or about July 1, 1918,
the said defendant took over from said Southern Express
Co .. Inc., all of the property theretofore belonging to it then
o~ned and used by said Southern Express Co., Inc., in its
Exnress business throughout the United States, including all
of such property in Virginia, issuing therefor to said Southern Express Co., Inc., or its stockholders, the stock of said
American Railway Express Co., the defendant in this action,
by means whereof the assets of said S'outhern Express Co.,
Inc., have been distributed among its stockholders to the
exclusion and prejudice 9f its c-reditors.
Whereof an action hath accrued to said plaintiff to have
and recover of said defendant the sum of $248.69 with interest and $13.45 costs, as aforesaid, which said sums the
said defendant though requested hath never paid but wholly
refuses so to do to the damage of said plaintiff of $500.00.
A. W. P ATT~RSON,
p. q.
pa~e 2 ~
And at another day, to-wit: At a Circuit Court
of the City of Richmond, held in the Court room of
said City, in the City Hall thereof, on Friday, the 8th day
of May, 1925.
This day came the plaintiff by its attorney, and the American Railway Express Company, the defendant in the above
styled action, appearing by counsel, specially, and only specially, moved the Court to allow it to file its motion to qaush
the writ and the return thereon and dismiss this action, which
action is accordingly granted and the written motion, to qaush
.

.
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ord~red to be filed.
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thereon and dismiss this action is·

MOTION TO QUAS1I THE WRIT AND THE RETURN
THEREON AND DISMISS THIS ACTION.
Virginia:

•

In the Circuit Court of the City of Richmond.
Fleishman, Morris & Co., Inc.,
vs.
American Railway Express Company.

Action of Debt.
The American Railway Express Company, a foreign corporation, duly incorporated under the laws of the State of
Delaware, appearing by counsel specially, and only specially,
and solely to move the Court to quash the service of process
in this action and the return thereon, and to dismiss said ·
action, prays the judgment of this Honorable Court on said
motion, whether it ought to be required to appear in aecordance with said process and ·service thereof, because it
s.ays:
(1) That said service of said process and the return thereon is not valid and.lawful.
pa..,ge 3 ~

( 2) That the process and return thereon and the
record in this action fails to sho'v to the Court that
the Secretary of the Commonwealth has conform~d to therequirements of the statute of the State of Virginia so as to
make said alleged service valid and binding on the defendant
company, a foreign corporation.
(3) That Section 3846 of the Code of 1919 of the State of
Vir.ginia as amended by the Acts of 1920, page 594, requires
that whenever lawful process against or notice to any such
~ompany shall be served as provided in ~he preceding section, the Secretary of the Commonwealth shall forthwith mail
a copy of such process or notice to the Company. That the
process in this case and the return thereon and the record
of this action nowhere shows that the Secretary of the Commonwealth has notified the American Railway Express Company in any proper and legal way, or that such officer has
forthwith mailed a copy of said process to said defendant.
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(4) That said defendant cannot be personally bound by
any judgment entered in this action unless it shall expressly
ap-,:>ear from the record in this case tha.t the Secretary of th~·
Common,vealth of Virginia has forthwith mailed a copy of
said process to the defendant company, a forelgn corporation,
and that until it shall exp.ressly appear in the record of this
action by a proper and legal return, that the Secretary of the
Commonwealth has notified said defendant or that he has
fo1;thwith mailed a copy of said process to said defendant
before hearing had hereon, the same is not due process of
law 'vhich is indispensable to a judgment in personam against
said defendant company sought-to be had in this action. Such
judgment would be to deprive said defendant of its property
without due process of law and to deny to it within the jurisdi~tion of this State the equal protection of the law contrary
to Article 14 of the Constitution of the United
page 4 r States and Section 11 of the Constitution of Virginia, which are hereby expressly pleaded and the
rights of the defendant company asserted thereunder.
WYNDHAM R. MEREDITH,
Counsel for American R-ailway Express Co.
And at another day, to-wit: At a Circuit Court of the
City of Richtnond, held in the Court room of said City, in the
City Hall thereof1 on Monday, the 1st day of J nne, 1925.
This day came the parties by their a.t~orneys and the plaintiff by his attorney filed a Stipulation of Testimony, which
th~ defendant, by its attorney, moved to reject and the de·
fendant 's motion to reject the Stipulation of Testimony and
motion to quash the writ and return and dismiss this suit
being argued, the Court takes time to consider thereof.

.A.GREEMEJNT A8 TO TESTIMONY OF HONORABLE
B. 0. JAMES, SECRETARY OF THE COMMON\VEALTH OF VIRGINIA.
Virginia:
In the Circuit Court of the City of Richmond.
Fleishman, Morris & Co., Inc.,

vs.

American Railway Express Company.
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it is agreed between counsel for the plaintiff and counsel
for the defendant, appearing specially and only specially, on
the hearing of the written motion of said defendant by counsel. to quash the process and dismiss this proceeding because
of want of proper service, that the Honorable B. 0.
page 5 } James, if present at the hearing of said motion to
quash, would testify and that the same shall be accepted as his testimony subject to exception by the defendant
by counsel to the illegality and irrelevancy of such testimony
on said motion to quash the process.
(1) That long prior to the adoption of the Code of Virginia, 1919, and always subsequent to that date, he, the said
B. 0. James, has been the Secretary of the Commonwealth
of Virginia.
(2) That the American Railway Express Company has, by
written power of attorney, appointed the Secretary of the
Commonwealth of Virginia and his successor in office, its
agent; ·upon whom shall be served all lawful process against
or notice to such company, and who shall be authorized to
enter an appearance in its behalf.
·
~(3) Tha.t the process in the above styled action was by the
Sheriff of the City of Richmond served upon him and such
process was by the Secretary of the Commonwealth fo·rwith
mailed to the said defendant company by sending said proce~~ to its agent in the City of Richmond, Virginia, W. 1{.
vVeaver, and was received by the said Weaver.

(4) That this was done because the American Railway Express Company had requested in writing the Secretary of the
Commonwealth when any such process or notice was served·
upon him, as its statutory agent that such process should be
forwarded to W. K. Weaver, its 1vlanager, or Principal Agent
in the City of Richmo-nd, Virginia. That the American Rail'vay Express Co. was at the time of such service, doing business in the State of Virginia.
~

(5) That in giving this testimony the Secretary of the
Commonwealth would state that in the hundreds of cases in
which he has been served with process as the statutory agent
of foreign corporations doing business in the S'ta.te of Vir·ginia, this is the first time he has been called on to
page 6 ~ testify whether he forth,vith mailed a copy of such
process or notice to such foreign corporation.
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. (6) This agreement shall also apply to and be a part of
the record in the following cases heard at the same time on
motion to quash the writ made by the defendant company
and now pending in this court: G. T. Elliott, Incorporated,
against the Ameri,can Railway Express Company; L. M:.
Newcomb against the American Railway Express Company;
Fleischmann, Morris & Company, Incorporated, against the
American Railway Express Company.

FRANK T. SUTTON, JR.,
For G. T. Elliott, Inc.,
L~

M. NEWCOMB,
Richmond Hardware Co.

A. W. PATTERSON, .
Atty. for Fleischmann, Morris & Co.
WYNDHAM R. MEREDITH,
Counsel for American Railway Express Company.
COMMONWEALTH OF VIR.GINIA
Office of
Secretary of the Commonwealth.
Richmond.
B. 0. James,
Secretary.
M. A. Hutchinson,
Chief Clerk.
COPY.

,,
June 14th, 1920.

Mr. B. 0. James,
Secretary of the Commonwealth,
Richmond, Virginia.
Dear Mr. James:
This will acknowledge receipt of your favor of June 11th,
enclosing services against the American Railway Express
Company.
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·
You may continue to ·send all such documents to
page 7 ~ Mr. W. K. Weaver, Superintendent, American Rail.
way Express Company, Richmond, Va., just as you
have do1;1e in the past.
Yours truly, .
(Signed) ·J. B. HOCKADAY,
General Manager.
·
CO~f~IONWEALTH

OF VIRGINIA

Office of
Secretary of the Commonwealth.
Richmond.

B. 0. James,
Secretary.
M.A. Hutchinson,
Chief Clerk.
COPY.
June 29th, 1920.
Mr. B. 0. James,
Secretary of the Commonwealth,
Richmond, Virginia.
D~ar Mr. James:
· Replying to yours of July 27th attached.
The summons referred to was sent to Mr. W. K. Weaver,
our statutory agent at Richmond, who al&o has jurisdiction ·
over matters at .Alexandria, Va. Mr. Weaver being our
statutory agent, in Virginia, it will greatly facilitate matters ,
if papers which should be served on him were delivered into·
his hands rather than being sent to Dover, Dela.

Yours truly,
(Signed)

J. B. HOCKADAY,
General Manager.

And at another day, to-wit: At a Circuit Court of the
City of Richmond, held in the Court room of said City, in th~
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City Hall thereof, on Wednesday, the 3rd day of
page 8 ~ June, 1925.
This day came again the parties by their attorneys, the
defendant still appearing specially by its attorney, and the
Court having heard the arguments of counsel upon the motion to reject the testimony .of B. 0. James, as set out in the
Stipulation of counsel heretofore filed on the ground that it
was irrelevant and improper evidence, and also having heard
the arguments of counsel upon the written motion to quash
the writ and dismiss this proceeding for the reasons stated
in said written motion, -and the Court having maturely considered the record of this case, doth overrule both of said
motions. To which action of the Court in refusing to reject
said testimony and in overruling its motion to quash the writ
and return and dismiss this suit the defendant, by its attorney excepted.
And at another day, to-wit: At a Circuit Court of tl1e.
City of Richmond, held in the Court room of said City, in the
Citv Hall thereof, on Friday, the 27th day of November,
1925.
This day came again the parties by their attorneys and
the defendant by its attorney filed its demurrer in writing
with the grounds thereof to the Declaration of the plaintiff,
and to each count thereof, and the plaintiff joined in the
said demurrer, which demurrer being argued, the Court overruled. Thereupon the defendant filed its grounds of defense
herein and also pleaded the general issue, nil debit and nul
teil record and put itself upon the country and the plaintiff
likewise, and neither party demanding a jury for the trial
of tllis .action, but agreeing that the whole matter of law and
fact may be heard and determined and judgment rendered by
the Court, and the evidence and arguments of counsel being
heard, the Court takes time to consider thereof.
page 9 ~

DEMURRER.

Virginia:
In the

C~rcuit

Court of the City of Richmond.

c·o.,

Inc.,
Fleishm.ann, Morris &
vs.
American Railway Express Company.

Am. Ry. Express Co. v. Fleishman Morris & Co.

37

The defendant, by counsel, demurs to the declaration in this ·
case, and says that the same is not valid in law, and ·for
grounds of demurrer, alleges:
(1) Declaration does not allege any facts or sufficient facts
to show that the plaintiff is liable or can be liable to pay or
be sued for the debts of the Southern Express Company and
particularly tha.t the plaintiff is not shown to be laible to pay
the judgment against the S'outhern Express Company sued
on in this action.

(2) If the plaintiff has any cause of action against the defendant, the plaintiff should have proceeded in equity by a
creditor's b~ll against the defendant, where the property alleged to have been acquired from the Southern Express Com. pany could be administered as a trust fund for the benefit of
·all the creditors and stockholders of tha.t company and not
simply of stockholders and creditors residing in a particular
State.
WYNDHAM R. MEREDITH,_
p. d.
page 10 ~

GROUNDS OF DEFENSE.

·virginia:
In the Circuit Court of the City of Richmond.
Flei_shmann, ~{orris & Co., Inc.,
vs.
American Railway Express Company.
(1) That the judgment obtained on the
day of
19
, against the Southern Express Company and upon
which, as set out in the declaration in this case, suit is now
brought seeking to hold the American Railway Express Company liable for the payment of said judgment, is a void judgment because no valid process 'vas served on the defendant,
the Southern Express C9mpany in that action, and the Court
was without jurisdiction to enter up said judgment, as tl11
same was rendered without due process of law against the
said Southern Express Company contrary to the Fourteenth
Amendment of the Constitution of the United States, which
is hereby specially pleaded and insisted upon.
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(2) Because under the laws of the State of Virginia at
that time prevailing and in force, J. B. Hockaday, when the
pretended service of summons in said suit was made, was
not the statutory agent of the S'outhern Express Company
upon whom process should be served and was not an agent of
the Southern Express for any purpose, and that said judgment was obtained and entered up without due process of
law.
(3) That at the time of the service, to-wit, on the 4th day

of October, 1920, the Southern Express Company
a corporation organized under the· laws of
the State of Georgia, doing an interstate business
is a common carrier, and said Southern Express Company
was not doing business in the State of Virginia ·and had no
authorized agent for service of process within this State, but
that, on the contrary, the said J. B. Hockaday, had removed'
his residence to another State and had ceased to be the statutory agent in Virginia of the said Southern Express Com- ·
pany for more than a year prior to the 4th day of October,
1920. The authority of J. B. Hockaday ·as such statutory
agent to be served with process in au action against the
Southern Express Company had been duly cancelled by resolution of the Board of Directors of that company and notice
mailed to the Chairman of the Corporation Commisson of
the S'tate of Virginia and to said Hockaday several days
before the service of summons in said case on said Hockaday
on October 4th, 1920. And said service is therefore invalid
and was not due service of process upon the Southern Express Company and was contrary to the Fourteenth A.mend-.
ment of the Constitution of the United States.
page 11

r was

(4) That the judgment obtained in the suit of Fleish::nan,
Morris & Co., Inc., against the Southern Express Company
on the 22nd day of December, 1920, being void and of no
effect, the attempt in this action to enforce said judgment"
against the American Railway Express Company iB unlawful
and· contrary to the Fourteenth Amendment of the Constitution of the United States as depriving this defendant of its
property without due process of law and denying it the equal
protection of the law.
page 12 ~

(5) That the American Railway Express Company, the defendant in this action, under the plan
of the Director General of Railroads, was required to purchase and acquire the tangible property of the Southern Ex-
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press Company used in its domestic express business, but by
said plan and by said purchase of said tangible property, it
was not made liable for the debts and liabilities of the Southern Express Company, and that in this action to enforce the
alleged debt of or judgment· against the Southern Express
Company against the American Railway Express Company
would be to take its property without due process of law and
deny it the equal protection of the la~· contrary to the Constitution of the United S'tates. That the Southern Express
Company was not insolvent at the time of said purchase and
sale and exclusive of the consideration of such ·sale, had and
still has ample assets to meet its liabilities.
(6) That the mere purchase"by the American Railway Express Company of a part of the property of the Southern
Express Company under the circumstances shown in this case
does not make the American Railway Express Company liable·
for the debts or obligations of the Southern Express Company.

(7) That the purchase and payment of a portion of the
assets of the Southern Express Company with shares of stock
of the American Railway Express Company, leaving said
Southern Express Company with ample assets to pay all its
outstanding indebtedness does_ not create any liability on the
nart of the ·American Railway Express Company for the debts
and obligations of the Southern Express Company, and to
c-ompel such payment in this action a_nd to give judgment
against the American Railway Express Company herein for
the· debt or obligation of the Southern Express Company
would be~ taking of its property without due process of law
and denying it the equal protection of the law contrary to
.
the Fourteenth Amendment of the Constitution of
page 13 ~ the United States.
( 8) That there was no merger or consolidation of the
Southern Express Company with the American R-ailway Exnress Company or any other action taken whereby the American Railway Express Company could be charged with the
debt of the Southern Express Company sued for in this action, and that to hold the American Railway Express Company liable therefor would be in violation of the Fourteenth
Amendment of the Constitution of the United States.

.

· (9) That the American Railway Express Company neither
in writing or otherwise assumed any of the obligations of
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the said Southern Express Company or agreed to pay from
its own funds any of the obligations or liabilities of the
Southern Express Company.
(10) That the. American Railway Express Company had
no notice of and was not a party to the action in which the
alleged judgment ag~inst the Southern Express Company
set out in the declaration and on 'vhich this action is founded,
was obtained, and that to enforce that judgment in this action against the American Railway Express Company 'vould
be to impair ·its vested rights and require it to pay more for
the tan.!tible property of the Southern Express Company than
it ever contracte<;I to pay for said property and thereby impair the obligation of the contract entered into between the
two express oompanies by imposing additional obligations
upon the purchaser of said tangible property o.f the Southern
Express Company contrary to the Constitution of the Unit.ed
States.
(11) That the judgme;nt secured by the plaintiff in this action against the Southern Express Company on the 22nd day
of December, 1920, and set out in the declaration
bage 14 ~ in this action was void for lack of jurisdiction of
the Circuit Court of the City of Richmond, Virginia, to enter a judgment in personam against the Southern
Express Company, a foreign corporation organized under the
laws of. the State of Georgia and engaged· in interstate commerce. but which, at the time said action was instituted and
said judgment rendered, had ceased to do business in the
S'tate of Virginia. As the State of Virginia had no power
to exclude said Southern Express Company from doing· business in said State. the fact that it did business in this State
prior to July 1st, 1918, does not give rise to any implication
that the Southern Express Company would be bound by the
State statutes regarding service of process on foreign corporation or association, or would be held to have impliedly
assented to such statutes.
WYNDHAM R. MEREDITH,
p. d.

And now, at this day, to-wit: .At a Circuit Court of the
City of Richmond, held in. the Court Room of said City, in
the City Hall thereof, on Thursday, the 31st day of December, 1925, being the day and year first herein written.
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This day came again the parties by their attorneys and
the Court having maturely considered of its judgment to be
rendered herein. It is, therefore, considered by the Court
that the plaintiff recover against the defendant the sum of
Two Hundred and Forty-eight Dollars and sixty-nine cents
with interest thereon to be computed after the rate of six per
centum per annum from the 1st day of June, 1918, until paid,
and $13.45 costs of suit herein expended. The defendant by
its attorney moved the Court to set aside the said judgment
.
and grant it a new trial which motion the Court
page 15 ~ overruled. To which action and judgment of the
Court the defendant by its attorney exeepted.
MEMORANDUM. Upon the trial of this action the defendant excepted to sundry opinions and the judgment of the
Court given against it, and leave is given it to file its certificates or bills of exceptions at any time within the time
allowed by law, and the defendant by its attorney intimating
its intention of applying to the Supreme Court of Appeals
for a writ of error to the said judgment, it is ordered that
the same be suspended for the period of ninety days from
this day, to enable the said defendant to apply for such writ
of error, and by agreement of parties no suspension bond is
required.
pa~e

16 ~

CER.TIFICATE NO. 1.

Virginia.:
In the Circuit Court of the City of Richmond.
Fleishman Morris & Company, Inc.,
vs.
American Railway _Express Company.

.

r

The following evidence on behalf of the plaintiff and of
the defendant, respectively, as hereinafte:r: set forth, is all of
the evidence introduced on the trial of this action:
(Here copy the evidence.) See evidence beginning on next
pa,ge.
And the Court, having, on Thursday, the 31st day of December, 1925, entered judgment for the plaintiff for the
amount 'vith interest set out in said judgment, the defendant,
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by its attorney, moved the Court to set aside said judgment
and grant it a new trial, which motion the Court overruled, to
which action and ruling of the court, the defendant, by its
attorney, excepted.
Teste: By consent, this the 25th day of Feqruary, 1926.

R. 'CARTER SCOTT, Judge.
page 17

~

EVIDENCE.

CERTIFICATE OF R. T. WILSON, AS' TO NON-PAY.
MENT OF TAXES.
COMMONWEALTH OF VIRGINIA.
Department of the State Corporation Commission.
CITY OF RIOHl\tiOND, Jun2 6, 1921.
The following corporations having failed for two successive years to pay the annual registration fee dne by such
several corporations, after having been duly assessed therefor for the years 1919 and 1920, and such failure .having continued for ninety days after the expiration of such two years,
by operation of the Constitution and laws of the Commonwealth of Virginia, the charters of such domestic corporations·
and the certificates of authority to do business in Virginia of
such foreign corporations, are revoked and annulled, and
the fact of such revocation and annullment is by the State
Corporation Commission hereby ordered to be published onr~
a week for four consecutive weeks, in a daily newspaper pub·
lished in the City of. Richmond, Virginia.
FOREIGN CORPORATIONS.

State

Name

.A.uthorit:q issued

.......... ............,................... .
Southern Express Company, Georgia,
.... •· .... ....
. . . .. . . . . . . . . ......................................... .
'

'
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OF VIRGINIA.

Department of the State Corporation. Commission.
I. R. T. Wilson, Clerk of the State Corporation Commission. DO HEREBY CERTIFY, That the foregoing is a true
and correct copy of the order of the Commission entered on
the sixth day of June, 1921, so far as it affects the revocation
and annullment of the certificate of authority to do business
in Virginia issued to SOUTHERN EXPRES'S COMPANY.
I. FURTHER CERTIFY, That this order was published
in full in the Richmond Times-Dispatch, a daily newspaper
of ~reneral circulation, published in the City of Richmond,
Virginia. the first' inserttion appearing Tuesday, June 14th,
1921. and each Tuesday thereafter, the last insertion apnearing Tuesday, July 5th, 1921.
IN TESTIMONY WHEREOF, I hereunto set my hand,
at Richmond, this twenty-seventh day of November, 1925.
R. T. WILSON,
Clerk of the Commission.
page 19 }

The following interrogatories and answers on
behalf of plaintiff were read.as evidonce pun.mant
to Section 6236 of the Code of Virginia :
·
PLAINTIFF'S INTERROGATORIES.
First: In the month of June, 191R, did you f!nte1· into an
agreement with the Southern Expt·ess Company, and others,
by the terms of which you were to carry on, throughout the
United States, the express transportation business· theretofore transacted by said Southern Express Company and
others?
·
Answer to Interroga tocy first:

No.-

Second: Did you at any time enter into any such agreement:
Answer to Interrogatory second: No. The American Railway Express Company did not at any time enter into any
agreement with the Southern Express Company and others
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by the terms of which it was to carry on the express transportation .business theretofore transacted by the Southern
Express Company.
Third: If you have ever entered into any such agreement
please file a copy thereof with your answer .
.Answer to Interrogatory
second interrogatories.

third~

See ailswers to first and

Fourth: On or about the 1st day of July, 191.8, c.lid yo~·
take over the business of the Southern Express Company and
all of its tangible property theretofore owned by it and used
in its business paying therefore in whole or in part in the
(capital stock of the American Haih,ray Express Company?
Ans,ver to Interrogatory fourth: No. This defendant did
not take over the business of the Southern Express Company on the first or July, 1918, or at any other time; the
American Railway Epress Company purchased on June 30th,
1918, the tangible property used in the express business theretofore owned by tl1e Southern Ex,press Company, and paid
for same with shares of its capital stock.
. Fifth: What was the valuation placed upon

~aid

property ol

page 20 ~

Answer to Interrogatory fifth: The valuation
placed on property purchased from the Southern
Express Company cannot be given as the Southern Express
Company was owned by the Adams Express Company, and
the value of their tangible property 'vas included in the value
of the property purchased from the Adams-Southern Companies.
Sixth: V\T as the value placed upon said property paid for
with capital' stock of the American Railway Express Company in whole or in part f
Answer to Interrogatory sixth: All of ·the property purchased from the Adams-Southern Companies was paid for
with capital stock of the American RaHway Express Company.
Seventh: What amount of stock of the American Railway
Express Company was given for. said property to the Southern Express Company~
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Answer to Interrogatory Seventh: 10,000 shares of stock
of the American Railway Express Company were issued in
the name of the Southern Express Company, at the request
and direction of the Adams and Southern Express Companies.
Eighth : Did you take over from the Southern Express
_Company all of its tangible property in Virginia, paying
therefor in the capital stock of the American Railway Express .Company!
·
Answer to Interrogatory eighth: The American Railway
Express Company purchased all of the tangible property
owned by the Southern Express Company in Virginia and
used in the express business, and all such property was paid
for in capital stock of the American Railway Express Company.
Ninth: What valuation was placed upon the property of
the Southern Express Company in Virginia 1;aken over by
you and paid for in the capital stock of the American Railway Express Company?
page 21 ~

Answer to Interrogatory Ninth: I do not know.

Tenth: \Vhat was the par value of the shares of stock of
the American Railway Express Company in the month of
June and July, 1918, and how many of these shares were delivered to the Southern Express Company .for the property
owned and used by it in its expl~ess business in Virginia 1
Answer to Interrogatory tenth: $100.00 each was, and is
the par value of shares of stock of the American Railway
Express Company. I do not know.
And further this deponent saith not.
(Signed)

"\V. A. BENSON.

DEPOSITION OF W. !JI. BARRETT.
The witness,
WILLIAM M. BARRETT,
being duly sworn, deposes as follows :
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1. First question for defendant: Please state your name,
age and residence T
Answer. William M. Barrett; 64, 272 West 86th Street,
.New York City.
2. Second question for same : What official capacity do ·
you hold with reference to the Southern Express Company,
Mr. Barrett?
Answer: President.
3. Third question for same: Do you have any official capacity with. reference to the Adams Express Company?
.Answer: I have.
4. Fourth question for defendant: What is it Y
Answer: President.·
5. Fifth question for defendant: How long have you been
president of the Adams Express Company?
page 22 ~ Answer. About 12 years .
•
6. S'ixth question for defendant : Are you familiar with
the transaction by which the Southern Express Company
transferred its tangible assets used in the domestic express
business to the ....\merican Railw.ay Express Company?
Answer. I am.
7. Seventh question for defendant: Did you have a personal part in the circumstances surrounding that transaction?
Answer. I did.
8. Eighth question for defendant: Did you negotiate personally with the Director General of R-ailroads and his representatives concerning the transfer of such tangible property
of. the Southern Express Company to the American Railway
Express Company f
Answer. I did.
9. Ninth question for defendant: Will you state briefly
·what alternative the Southern Express Company found itself confronted by on December 28, 1917, when the Director
General of Railroads took over control of all the railroad
companies?
Answer. It was necessary for the Southen1 Express Com-
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pany's business to operate over railroad lines, and we could
not tell at first whether or not the Southern Express Company was taken over by the Director General, as well as the
railroad lin~s. We went to Washington to interview l1im,
and after considerable discussion, he finally held that he had
not taken over the express companies and declared that he
would not do so. He finally indicated that he would be willing
to. deal with a single company which should operate all over
the United States. As President of the Adams Express Company, I told him that I was 'villing for the Adams Express
,Comapny to turn over its operating property to such a com_pany, but I would not agree to turn over the Southern Express. Company's property to such a single company as we
.
preferred to operate it ourselves or to have it"
page 23 } taken over under Federal Control. Mr. Prouty,
who was the representative of the Director Gen~ral, with whom I was dealing, said that he could make. the
Southern Express Company transfer its property to the
single company to be formed. and indicated that if it did not,
he would see that its rates were lo,vered which_,was within the
Director General's power. The Director General refused to
recognize any of the old contracts between the Southern Express Company and the railroads over \Vhich it was operating, and if he had refused to allow it to operate over these
railroads, the Southern Express Company would have had to
~o out of business. In such case its tangible property would
have been scattered all over the southern part of the United
States, and it would have been impossibl~ to realize for it
anywhere near what it was actually worth. The only way
that we could obtain anywhere near the actual value of the ,
physical property of the Southern Express Company under
those circumstances was by transferring it to the American
Railway Express Company at its book value less depreciation, taking stock of the American Railway Express Company at par. This transaction was, as a practical matter,
forced upon the Southern Expre~s Company by the emer.•~encies of the situation, by the direct order of the Director
General of Railroads. The entire organization of the American Railway Express Company \Yas under the supervision
of the Director General of Railroads. The Southern Express
.Company would have much preferred to take money in ex.change for its proeprty, but the plan of organization of the
~merican Railway Express Company, approved by the Director General of Railroads, pnly contemplated the issue~ of
the stock for this property, and, as a matter of fact, the
Southern Express Company was compelled by the* Director
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General to contribute about $300,000 in cash toward a fund
for working capital for the newly formed American Railway
Express Company. The transfer was not voluntary in any
.sense and was only made in order to secure as nearly as we
could the actual physical value of the property
pag~ 24 ~ transferred. This transfer only included the real
·
estate and equipment used in the express ousiness
and the -Southern Railway Express Company did not transfer
. to the American Railway Express Company any of its franchises.
10. Tenth question for the defendant: Did the Southern
Express Company retain any property at the time it transferred its tangible property to the American Railway ]1x-,
press Company'
Answer. Yes.
11. Eleventh question for defendant: Approximately what
amount?
...~nswer. We retained such real estate as was not used in
the express operation business, together with treasury assets,
the value of which was approximately $1,000,000.
12. Twelfth question for defendant: Has the Southern
Express Company liquidated itself by distributing any of
its property or stock of the . i\.merican
.
Railway Express Com.pany to its stockholders Y
Answ.er. No.
13. Thirteenth question for defendant: There· has been no
distribution to the stockholders whatsoever!
Answe-r. No.
14. Fourteenth question for the defendant: Then the stock
of the American Railway Express Company which was received in exchange for the. tangible property of the S'outhern
Express Company used in the domestic business is still in
the possession of the Southern Express· Company Y
Answer. Yes.
15. Fifteenth question for defendant: Are you a member of the Board of Directors of the American Railway Express Company 1
Answer. I am.
16.

Si~teenth

question for defendant: Will you state ho'v
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many directors there are on the board of directors of the American Railway Express Company?
Answer. The full complement is 12.

page 25

~

17. Seventeenth question for defendant: How many directors of the American Railway Express Company are directors or officers of the Southern Express Company¥
Answer. Four.
J 18. Eighteenth question for defendant:
Are you an
,cer of the Ameri<!an Railway Express Company Y
Answer. No.

offi~

19. Nineteenth question for defendant: Is any officer or
director of the Southern Express Company an officer of the
American Railway Express Company?
Answer. No.
20. Twentieth question for defendant: Do you know what
~the

total amount of issued capital stock of the American
,Railway Express Company is 1
Answer. Capital stock is $40,000,000; the stock issued is
$34,642,000.

21. Twenty-first question for defendant: "\¥hat is the par
·value of the c.apital stock of the American Railway Express
Company owned by the Southern Express Company?
Answer. $1,750,000.00.
22. T'venty-second question for defendant: Is there any
voting trust or other arrangement by which the Southern
·Express Company controls the policy or operations of the
·American R·ailway Express Company 1
Answer. No.
23. T'venty-third question for the defendant: Does the
.Southern Express Company own any obligations of the
American Railway Exp:r;ess Company except the stock above
·
mentioned?
Answer. No.

24. Twenty-fourth question for defendant: Has the
S'outhern Express Company any contract with the
page 26} American Railway Express Company by which the
Southern Company agrees to reimburse the Ameri-

Supreme Cou,rt of Appeals of Virginia.

50

can Railway Express Comp.any for judgments recovered
against the American Railway Express Company on claims
and liabilities of the Southern Express Company?
Answer. No, and there never was.
25. Twenty-fifth question for defendant: If a judgment
is recovered against the American. Railway Express Company in this s1.1it, what proportion of it will affect the dividends of the Southern Express Company Y
Answer. Approximately about 5%.
26. Twenty-sixth question for defendant: Does the Southern Express Company still retain its corporate existence Y
Answer. Yes.
27. Twenty-seventh question for defendant: Does it maintain offices anywhere?
Answer. Yes.
28. Twenty-eighth question· for defendant:
Answer. New York only.

Where Y

29. Twenty-ninth question for defendant: Where are those
offices located Y
Answer. 51 Broadway, New York.
30. Thirtieth question for defendant: Does it have officers at these offices who are authorized to accept service of
suits against it?
Answer. Yes.
31. Thirty-first question for defendant: Does it have ample assets to meet all the known outstanding claims against
it?
Answer. Yes.

And further this deponent saith not.
(Signed)
page 27
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WIL~IAM

M. BARRETT.

It is further agreed that if the said W. M. Barrett, were present in court, he would testify that
•the Southern Express Company was a foreign corporation
incorporated as a common carrier under the laws of the State
of Georgia, before and at the time of the transfer of its
tangible assets used in its domestic express business to the
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:American Railway Express Company and is still a corpora.-tion maintaining its chief office at #51 Broadway, in the City
'<>f New York, and that the said Southern Express Comp~ny
was solvent at the time of the purchase and sale above .referred to, as well as at the time of this action, but that by said
sale, it disposed of all its assets in the S'tate of Virginia and
that the Southern Express Company did not and has not
eonducted an express business in Virginia or elsewhere since ·July 1st, 1918; that for twelve months prior to October 4th,
i920, J. B. Hockaday, on whom service of process was had. in
the action by this plaintiff against the Southern Express Com-~
pany and in which action said: judgment no'v sued on was
rendered, has ceased to reside in this State and had removed
his residence to the District of Columbia and had ceased to
represent the Southern Express Company for any purpose.
for more than a year prior to the service of process on him
on the 4th day o·f October, 1920, and that the authority of J.
B. Hockaday to accept· service of process for the Southern
Express Company was duly cancelled as shown by letters of
W. M. B·arrett, made a part of this record and notice mailed
to the Chairman of the Corporation Commission of the State
of Virginia and to the said Hockaday several days before
the service of process on Hockaday, on the 4th day of October, 1920, in the case of
·
.
, against the Southern Express Company, in the
Circuit Court of the City of Richmond, Virginia, and this
statement may be introduced arid used in evidence in this
action subject to the conditions stated in the last paragraph
of this stipulation.
page 28 ~

ARTICLES OF INCORPORATION
of the

AMERICAN RAILWAY EXPRES'S COMPANY.
FIRST: The name of this Corporation shall be the AMERI- ·
CAN RAILWAY EXPRESS COMPANY.
SECOND: Its principal office or place of business in the
State of Delaware, shall be located in the City of Dover,
County of Kent, and its resident agent shall be the UNITED
STATES CORPORATION OOMPANY, whose address is·
C311 South Slate Street, in said city.
THIRD: The nature of the business and the objects and
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purpose proposed to be transacted, promoted and carried on
·are as follows :
To engage in and carry on in the State of Delaware, and
in and between any and all of the States, Territories and possessions of the United States and the District of Columbia,
and in adjacent foreign countries, the business of carrying
·and transporting and forwarding by railroads, steamboats,
·ships, canals, stages and other means of transportation,
go.ods, wares, merehandise, money, bills, notes, bullion, packages, parcels, and movable valuables of any description, over
·and upon such lines and routes as it may from time to time
-establish, and in and between the points, places or stations
at which it may from time to time establish and continue
·agencies; and the said corporation is hereby invested with
the powers necessary and proper for said purpose, as well as
the powers incident and appropriate to express carriers, and
especially with full power to give such security in the nature
'Of a general transportation bond as may be required by the
laws of the United States and the regulations passed in rela·tion thereto for the transportation and delivery of dutiable
merchandise and other property in bond, from
page 29 ~ port to port in the United States or through the
United States.
To take bonds of indemnity with or without security from
its agents and employes to ·acquire by purchase, devise or
otherwise, and to hold real and personal estate of any value
to the amount necessary and proper for the purpose for which
it is incorporated, and to sell, mortgage or otherwise dis;pose of the same;
To borrow, when necess.ary for the purpose of its business, money, ·with or without pledge of or mortgage on all
or any of its property, real or personal, as security;
To take hold and dispose of any mortgage on real or p~r
sonal estate; and to issue bonds, debentures or obligations of
the corporation from time to time for any of the objects or
purposes of the coropration;
To have one or more offices, to carry on any or all of its·
operations or business and without restriction or limits as
to amount to purchase or otherwise acquire, to hold, own, to
mortgage, sell, convey or otherwise dispose of real and per-
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sonal property of every class and description in any of the
states, territories, districts, colonies or possessions of the
·United States and in adjacent foreign countries, subject to
the laws of such state, district, territory, colony, possession
or country;
To enter into, make, perform, and carry out contracts of
every kind for any lawful purpose without limit as to amount
with any person, firm, association or corporation; and to ac.t
as agent !or any person, :firm, association or corporation for
any lawful purpose; and to do a general collection business.
The foregoing clauses shall be construed both as objects
and powers, and it is hereby expressly provided that the foregoing enumeration of specific powers shall not be held to
limit or restrict in any manner the powers of this corporation.
page 30 ~

In gene:ral, to have and to exercise all the powconferred by the laws of Delaware upon corporations formed under the laws of said S'tate. ·
er~

To purchase, hold and reissue any of the shares of its
capital stock.
FOURTH: The total authorized capital stock of this cor~
poration is Forty Million Dollars ($40,000,000), divided into·
Four Hundred Thousand (400,000) shares of par value or
One Hundred Dollars ($100) each.
The amount of capital _stock with which this corporation
rwill·commence business is Thirty-three Million Dollars ($33,000,000).
The names and places of residence of each of the subscribers to the capital stock are as follows:
Name
'Villiam M.:. Barrett,
George C. Taylor,
·Burns D. Caldwell,

Residence.
·272 West 86th St., New York, N.Y.
·328 Cliff Ave., Pelham Heights, N. Y.
81 High Street, Orange, N. J.

The existence of this corporation is to be perpetual.
The private property of the stockholders shall not be subject to the payment of corporate debts to any extent what·
ever.

54

Supreme Court of .Appeals of Virginia.

·

The Directors shall have power to make and to alter or
amend the By-Laws; to fix the amount to be reserved as working capital, and to authorize and cause to be executed, mortgages and liens without limit as to amount, upon the property and franchises of this Corporation.
The By-Laws shall determine whether and to what extent
the accounts and books of this corporation (other than the
stock ledger), or any of them, shall be open to the inspec
.
tion of the stockholders ; and no stockholder shall
page 31 } have any right of inspecting any account, or book,
or document of this Corporation, except as conferred by law or the By-La,vs, or by resolution of the stockholders.
The stockholders and directors shall have power to hold
their me~tings and keep the books, documents and papers of
the corporation outside of the State of Delaware, at such
places as may from time to time be designated by the ByLaws or by resolution of the stockholders or directors.
The Directors shalll1ave power, by a resolution passed by
a majority vote of the whole Board, under suitable provision of the By-Laws, to designate two or more of their number to constitute an Executive Committee, which Committee
shall, for the time being, as provided in said resolution or
in th~ By-Laws, have and exercise any or all the powers of
the Board of Directors which may be lawfully delegated in
the management of t4e business and affairs of the Corporation and shall haye power to authorize the seal -of. the .said
Corporation to be affixed to all papers which may require it.
This corporation reserves the right to amend, alter, change
or repeal any provision contained in this Certificate ·of Incorporation, in the manner now or hereafter prescribed by
the statutes of the State of Delaware, and all rights conferred on 'officers, directors, stockholders herein are granted
subject to this reservation.
We, the undersigned, for the purpose of forming a cor- .
poration under the laws of the State of Delaware, do mal\e,
tile. and record this certificate, and do certify that the facts
herein stated are true; and we have accordingly hereunto set
our respective hands and seals.
Dated at New York, June 20th, 1918.
WILLIAM M. BARRETT,
GEORGE C. TAYLOR,
BURNS D. CALDWELL.

•

(Seal.)
(Seal.)
(S'eal.)
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In the presence of
. .:.

: .. .t-

.;.

F. P. SMALL,
T. B. HARRISON.
page 32 } State of New York,- · . ·
County of New Y orl+, ss. :
Be it remembered, that on this twentieth day of June, 1918,
A. D., personally appeared before me, the subscriber, a Notary Public, for the State of New York, William M. Barrett;
George C. Taylor, and Burns D. Caldwell, parties to the foregoing Certificate of Incorporation,. known to me personally to
be such; and severally acknowledged the said Certificate of
Incorporation, to be their act and deed, and that the facts
therein stated are truly set forth.
Given under my hand and seal of office the day and year
aforesaid.

C. S. CABLE,
Notary Public.

C. S. CABLE,
Notary Public,
Ne'v York County.
C. S. CABLE, NOTARY PUBLIC, New York
. New York County No. 306,
New York County Register's No. 10245.
page 33}

Oct. 28, '24. 410268.
BARRETT EXHIBJT 1.

}tiEMORANDUM OF AGREEMENT BETWEEN THE
UNITED STATES' AND THE EXPRESS
COMPANIES.
THIS AGREEMENT, made this 21st day of June, 1918,
between WILLIAM G. McADOO, Director General of Railroads, hereinafter called the Director General, acting on behalf of the United States and the President, under the powers
conferred on him by proclamations of the President hereinafter referred to, and the ADAMS EXPRESS COMPANY,·
AMERICAN EXPRESS COMPANY, SOUTHERN EX...
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PRESS COMPANY, and WELLS, FARGO & COMPANY,
hereinafter referred to as the Express Companies,.
WITNES~ETH,

Whereas the President of the United States, on December
,28, 1917, acting under the powers conferred on him by the
:Constitution and la,vs of the United States, including those
.conferred by S'ection 1 of the Act of Congress entitled ''An
Act making appropriations for the support of the Army for
the fiscal year ending June 30, 1917, and for other purposes",
approved August 29, 1916, took possession and assumed control of certain railroads and systems of transportation, and
has since operated and controlled the same; and
Whereas, by a proclamation dated March 29, 1918, the
,President of the United States authorized William G. McAdoo as Director General of Railroads, to make any and all
eontracts or agreements which in any way may be found
necessary or expedient in connection 'vith the Federal control of systems of transportation, as fully. in all respects as
the Presi¢Ient is authorized to do; and
:page 34 ~

Whereas said railroads and systems of transportation, taken over as aforesaid, include various
railroads theretofore operated by companies which had, by
·written contracts, agreed to furnish to the individual ex,press companies aforesaid certain privileges, facilities, and
transportation for the carrying on of the express transportation business of said express companies in the United
States; and
Whereas said railroad companies are now unable, and will
hereafter be unable, except through the Director General, to
perfqrm said contracts so long as the railroad properties
formerly operated by them, respectively, remain under Federal control; and
Whereas, the Director General has determined that in the
public interest and in view of the necessities of the Goveniment in time of war, he should take over and conduct the express transportation service upon the railroads and systems
of transportation under Federal control, and has, therefore,
found it inexpedient to carry out and perform the individual
contracts of such railroad companies with the several express companies aforesaid; and
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Whereas the Director General desires to secure the continuance of the trained forces of said Express Companies,
so far as may be necessary, in said proposed express transportation business, to the end that the same may be conducted with the greatest possible efficiency; and
Whereas said Express Companies are willing to aid in
placing at the service of the Director General their operating
property and trained forces upon reasonable terms; and
Whereas the Director General is of the opinion that the
.express transportation business upon the railroad and sys
terns of transportation under Federal control can be most
efficiently carried on through the agency of a single corpora,
.
tion, which shall act as the sole agent of the Govpage 35 ~ ernment in conducting said business:
Now, therefore, in consideration of the premises and of
the covenants herein contained, the said parties have made
the following agreement:
First. That the Express Companies, as soon as may be
after the date hereof, shall cause to be organized a corporation for the purpose of carrying on for the Director General
the express transportation business upon the railroads and
systems of transportation under Federal control, and else.
where as may be determined by the Director General, in connection ·with the express transportation business thereupon~
Said corporation shall have a capital stock not exceeding
forty million dollars ($40,000,000.00), and the shares shail
be subscribed and purchased at par by fhe Express Companies before named.
Second. The Express Companies shall sell convey, set
over and transfer to the said new corporation all property
owned and used by them, respectively, in carrying on their
express transportation business in the United States, including supplies and materials on hand in the supply departments
and at the various offices of said companies, but not including cash or treasury assets, the aggregate value of which
property is estimated to be, as of November 30, 1917, Thirty
lVIillion ($30,000,000.00) Dollars.
If duri:r;tg the period intervening between said date, November 30, 1917. and the taking over of the property of tho
said respective companies on July 1, 1918, any property or

ss
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equipment shall have been purchased by any of the S8;id Ex:press Companies for use in their domestic express transportation business, said property shall be turned over to the
said new corporation at cost less accrued depreciation. It is
u:pderstood that said Express Companies are to transfer to
the said new corporation as aforesaid all of their property
aforesaid used and usable in the conduct of the express· transportation business to be carried on as provid~d in
page 36 ~ this contract: Provided, However, That the said
property to be turned over to the said new corporation of the value stated above does not include the office
building of the American Express Company at 65 Broad-.
way, New York, the office building of the American Express
rCompany at 23-29 West Monroe Street, Chicago, or the ofdice building of the Wells, Fargo Company on Sixth Street
at Portland, Oregon.
The new corporation shall be furnished cash by the Express Companies in a sufficient amount to constitute reasonable working capital.· No shares of capital stock shall be issued except on payment therefor at par in cash, or its equivalent in property at the fair market value thereof. No evidences of inde~tedness except ordinary bank or commercial
loans for current purposes shall be made or issued ·by the
new corporation without the prior approval in writing of the
Director General ; nor shall any lien of any kind be placed
by it upon any property of the new corporation without prior
approval in writing of the Director General. All loans shall
be reported to the Director General as soon as made.
Third. Within the limit herein fixed the stock issued by
said new corpor~ti.on shall be sufficient to pay at par for the
property so transferred to it and ~0 provide the cash necesf:ary for working capital. The initial issue of the stock of said
new corporation shall not be made uni.il ~uch iEtsue shaH have
been approved in writing by the Director Genernl From
time to time thereafter as addtional fn11rls may be necPssary
to purchase additional property or reimburse the company.
for additional property purchased or for working capital,
additional stock may be issued by ~nicl new corporation, but
no issue shall be made without the approval in wri:ing of
the Director General.
Fourth. The Express Companies further agree "that they
\vill without additional compensation assign, transfer, and
turn over to the said new corporation as of July
page 37 ~ 1, 1918, any and all leases, contracts, or agreements relating to their express transportation
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business in the United S'tates, except contracts for express
privileges with railroads or systems of transportation now
under Federal control.
As a condition· of this agreemnt the Director General requires and the Express Companies consent that the several
contracts of the Express Companies with the railroads and
systems of transportation taken over by the Government under the President's proclamation of December 26, 1917, shall
be cancelled and a:nnulled from and after July 1, 1918, and
the parties hereby agree to take all necessary and proper
steps in due· time to bring about such cancellation and annullment of such ·Contracts, 'vhich cancellation and 'annullment shall not affect rights at that time accrued and unsatisfied.
The Express Companies shall assign as far as possible
all contracts with any rail, water, or electric lines not taken
over by the Government to said new corporation and shall
not engage in the express transportation business in the
United States during the epriod of contract between· the Director General and said new corporation, except upon the
approval of the Director General.or when necessary to carry
out a contract with a line not taken over by the Government
and which they are unable to assign or cancel.
The said Express Companies severally agree that they
will make no claim for damages against the Government or
any railroad company on account of the cance1lation of any
contract with any railroad or system of transportation taken
under Federal control.
Fifth. Said Express .Companies also agree that they will
assent to, and, so far as they can, promote the employment
by said new corporation of such of their officers, agents, and
employees as may be necessary to the carrying on by it of said
express transportation business aforesaid.
page 38

~

Sixth. The Dire9-tor General agrees that upon
the organization of the said new corporation he·
will enter into a contract with said new corporation upo;n the
terms and conditions set forth in Exhibit'' A'' attached hereto and made a part hereof.
Seventh. The said 'Express Companies may employ the
said new corporation during the period of said contract as
the agent of said Express Companies in their foreign business and for the handling of money orders and other financial paper and for such other purposes cas may be desired,

tO
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unless in the judgment of the Director General the express
transportation business conducted by said new corporation
will be prejudiced thereby. Said Express Companies shall
· pay to said new corporation such compensation for its services as shall be agreed upon between the parties from time
to time as fair and reasonable, which compensation shall be
considered as a part of the gross contract income of said new
corporation. The Director General, ho,vever, may require
said contracts to be submitted to him for his approval, and
no contract disapproved by him shall thereafter be effective
between the parties.
Eighth. The Express Companies shall have the right to
employ the new corporation as their agent to close out all
unfinished express transportation business of such Express
Companies transacted prior to July 1, 1918, upon such reimbursement of said new corporation of any out-of-pocket
cost, as may be agreed upon between the parties, subject to
the ·approval of the Director General, and the ne'v corporation shall until ~larch 31, 1919, take charge of and from time
to time, as requested by said Express Companies, deliver to
them at such points as may be designated by the Express
Companies such of their books, records, and papers as may
not be necessary for the business of the new corporation.
Ninth. It is the intention that the provision herein made
for carrying on the express transportation 'business through
the agency of a single corporation shall continue.
page 39 ~ in effect only during the period of Federal control,
and nothing herein ~ntai.ned shall be construed
as sanctioning any combination or merger of the properties
or business of the Express Companies to last beyond that
period.
Wherefore, it is agreed tl1at the Express Companies. shall
\maintain their independent cqrporate e~istence, and that
Upon the termination of Federal control the property l1ereiu
agreed to be conveyed by each of them to the new corporation
'(or the equivalent of such property) shall be reconveyed to
it by the new corporation (back to them) at a valuation to
be agreed upon or in the event of disagreement to be fixed
by the Interstate Commerce Commission.
Tenth. Any controversy which may arise as to the performance of any part of this contract shall be submitted to and
0
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determined by the Interstate Commerce Commission and its
decision thereon shall be final.
Eleventh. The words ''Director General'' as used herein
shall be taken to apply to any official or person who may
now exercise the authority of the United States with respect
to said lines of railroad under Federal control, or may hereafter, as the· ·successor of the Director General, exercise such
authority.
The 'vord ''railroad'' as used herein shall include all systems of transportation and appurtenances thereto under ~.,ed
eral control covered by this contract.
The 'vords ''capital stock'' or ''outstanding capital stock''
as used herein shall mean and include only stock issued by
the new corporation upon the approval of the Director Gen_eral and not cancelled.
EXECUTION.
In witne,ss wqereof these presents in quintuplicate originals have, on the day and year ~first above written, been duly
signed and delivered by vVILLIAl\'i G. ~lc.t\.DOO,
page 40. ~ Director General of Railroads, and duly signed;
sealed and delivered by the ADAl\IS }iJXPRES8
COMPANY, by William ~f. Barrett, its presidern, thereto
duly authorized by a vote of the directors of the company
at a meeting duly called and held on .J uue 20th, 1918; by the
AMERICAN EXPRES'S CO~IP ANY, by George C. Taylor,
its president, thereto duly authorized by a vote of the directors of the Company at a meeting duly call~d and held
June 20th, 1918; by the SOUTHERN EXPR.F~SS COMPAN-Y,
by Thomas W. Leary, its President, thereto duly authorized
by a vote of the directors of the Company at a meeting cluly
called and held on June 20th, 1918; by vVELLS, :P1 AHGO ,t;
COMPANY, by Burns D. Caldwell, its president, thereto duly··
authorized by a vote of the Directors of the Company at a
meeting duly called and held on June 21st, 1918; certifjcates
of which, duly attested by the companies' ~ecretaries, are
hereto attached.

on

W. G.

~Ic.ADOO,

Director Gen€n·al of Railroads.

By WALKER D. liiNES,
Assistant Director 0 cneral.
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THE ADAMS EXPRESS COMPANY,
By WILLIAM M. BARRETT,
Its President.
Attest:
.HORATIO H. GATES, S'ecretary.
(Company's Seal.)
AMERICAN EXPRESS COMPANY,
By GEORGE C. TAYLOR,
Its President

Attest:

F. P. SMALL, Secretary.
(Company's Seal.)
The American Express Company
has no seal. F. P. Small.)
SOUTHERN EXPRESS' COMPANY,
By TI-IOMAS W. LEARY,
Its President

Attest:

HORATIO H. GATES, S'ecretary.
(Company's Seal.)
WELLS, FARGO & COMPANY,
By BURNS D. CALDWELL,
Its President.

Attest:

C. H. GARDNER, Secretary.
\

(Company's Seal.)
57085-18-2.

... .,.
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page 41 ~ CERTIFICATES OF APPROVAL BY BOARDS
.
OF DIRECTORS OF THE EXPRESS
COMPANI~S.

; At a meeting of the Board of Managers of the Adams Express Company held at the offices of the company at 61
Broadway, in the City of New York, on the 20th day of June,
1918, on motion duly made, seconded, and carried, it was
RESOLVED, That the attached draft of proposed contract between the Director General of Railroads and the
Adams Express .Company, American Express Company,
Southern Express Company, and Wells, Fargo & Company,
relating to the operation, compensation, and other matters
connected with the Express transportation business over the
transportation systems under Federal control, be approved,
and the President and Secretary be instructed to execute the
same.
•
WILLIAM M. BARRETT.
Attest:

.

HORATIO H. GATES, Secretary.
At a meeting of the Board of Directors of the .AMERICA.N
EXPR.ESS COM:PANY, held at the oftlce of the company at
65 Broadway, in the City of New York, on the 20th day of
June, 1918, on motion duly made, seconded, and carried, it
was
1 RESOLVED, That the attached draft of proposed contract between the Director General of Railroads and the
Adams Express Company, American Express Company,
Southern Express Company, and Wells, Fargo & Company
relating to the operation, compensation, and other matters
connected with the express transportation business over the
transportation systems under Federal control, be approved,
and the President and Secretary be instructed to execute the
same.
0

GEORGE C. TAYLOR.
Attest:
F. P. SMALL, Secretary.

• I

---

---------------------------~
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page 42 ~

'

At a meeting of the Board of Directors of tlie
SOUTHERN EXPRESS COMPANY held at the
office of the Company at 61 Broadway, in the City of New
York, on the 20th day of June, 1918, on motion duly made,
seconded a:nd carried, it was
RESOLVED, That the attached draft of proposed contrac tbehveen the Director General of Railroads and the
...L\.DA~1:S EXPRES'S COMPANY, AMERICAN EXPHESS
CO]viP ANY, SOUTHERN EXPRESS COMPANY, and
WELLS, FARGO & COMPANY, relating to the operatiou,
compensation, and other matters connected with the express
transportation business over the transportation systems under Federal control, be approved, and the President and Secretary be instructed to exe~ute the same.
THOMAS W. LEARY.
Attest:
HORATIO H. GATES, Secretary.
At a meeting of the Board of Directors of WELLS, FARGO
& COMPANY, held at the office of the company at 51 Broad-

way in the City of New York, on the 21st day of June, 1.918,
on motion duly made, seconded, and carried, it ·was
RESOLVED, That the attached draft of proposed contract between the Director General of Railroads and the
Adams Express Company, American Express Company,
·S'outhern Express Company, and Wells, Fargo & Company,
relating to the operation, compensation, and other matters
connected 'vith the express transportation business over the
transportation systems under Federal control; be approved,
and the President and Secretary be instructed. to execute
same.
BURNS D. CALIJ'\VELT.J.
Attest:
C. H. GARDNER, Secretary.
page 43 ~

EXHIBIT A.

THIS AGREE~1:ENT, made this 26th day of ,June, 1918,
between 'Villiam G. McAdoo, Director General of Railroads,
hereinafter called the Director General, acting on 1Jehalf of
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the United States and the President, under the powers conferred on him by proclamations of the President dated December 26, 1917, and March 29, 1918, and the American Railway Express Company, hereinafter referred to as the Express Company,
WITNESSETH,
That for and in consideration of the mutual covenants,
separate services, and payments hereinafter recited t.o be by
the parties kept, performed, and made, the parties do hereby agree as follows:

I.
That in the interest of greater efficiency in express service and effecting economies in operating expenses of both
the railroads under lt-,ederal Control and the Express Company the Director General hereby emplooys the Express
Company as the sole agent of the Government under the supervision of the Director General of Railroads to conduct
the express transportation business upon all lines of railroad under Federal control and upon such other systems of
transportation or parts thereof as in the judgment of the
Director General it may be necessary or desirable to include.

n.
This contract shall take effect on July 1, 1918, and shall
continue during the full period of Federal control as that
period is limited by Section 14 of" An Act to Provide for the
Operation of Transportation Systems while under Federal
Control, for the Just Compensation of Their Owners, and
for Other Purposes", approved ~larch 21, 1918.
page 44 ~

III.

The express transportati9n business to be carried on under this contract is understood to mean such transportation
business as is commonly carried on by express companies at
the present time, or as may be carried on by them during the
continuance of this contract, and for the purpose of this contract it is agreed that the express business contemplated by
this contract shall include all matter carried on passenger,
express, or mail trains of the railroads, except baggage of
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passengers and theatrical scenery. and belongings when
checked on regular tra.nsoprtation, United S'tates and railroad mail, including parcel-post matter, corpses when accompanied by some one in charge, new trunks and property
necessary to carry on the usual news business, goods and
material for the· use of the railroads, and supplies for railroad eating houses and dining cars. The Director General as
well as the Express Company shall have the right. to carry
on such trains freight from the Orient imported, by Coast
po_rts, newspapers, milk and cream returned empties ; Provided, however, That nothing in this agreement sh~ll prevent
the Director General from transporting horses, carriages, or
cattle or other classes of freight upon passenger trains when
necessary in emergencies to avoid delay to freight shipments;
and provided further, that no explosives, inflammable articles,
or acids shall be considered traffic except such as it may be
lawful to transport on passenger trains when properly
packed, marked, and certified to as required by the regulations of the Interstate Commerce Commission or other public authority for the transportation of explosives, by the rules
of the American Railway Association, and such regulations
for the transportation of inflammable articles and acids as
may be fixed by the Director General. The maximum weight
to be carried in any of the cars carrying express business
shall not exceed a limit which in the judgment of the Director
General is necessary for safety. Articles which
page 45 ~ can only be loaded and unloaded through end doors
of express or baggage cars causing delays to passenger trains in switching for this purpose shall not be aceepted by the Express Company unless a special car is furnished and charged for at the carload rate, and the Express
Company shall not accept shipments which can not be so
handled as to avoid unusual delays to the trains of the Government.
Said express transportation business shall be cond-ucted
under such rates, charges, c-lassifications, regulations, and
practices as are now or may hereafter be lawfully established.
The Director General shall take all steps lawfully necessary
to make any change in such rates, charges, classifications,
regulations, and practices. The Express Company shall propose no reduction in rates or charges without the prior approval of such reduction by the Director General. The Expre·ss Company shall solicit no express shipments disapproved
by the Director General.

I"
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IV.
The Director General ·shall furnish adequate and suitable
space in cars properly equipped, heated, lighted, and lettered
American Railway Express Company of the kind customarily
furnished by railroad companies ,for the use of express <~om
pa.nies on such passenger, mail, and express trains as may
be designated ·from time to time by the Director General over
each of the lines of railroad covered by this contract for the
transportation and proper handling en route of all express
matter tendered by the Express Company at any station at
which said trains make regular stops and shall carry ~uch ·
express matters and the safes, packing trunks, supplies und
equipment of the Express Company, together \Vith the messengers, helpers, and guards of the Express Company J.tecessary for the handling aud protection of such express matter
to destination or the proper transfer points on said railroads.
The Director General shall, so far as it can conveniently be
done without interferring with his business, perpage 46 ~ mit the Express Company to use a portion of station buildings on the lines covered by this agreement without charge therefor for the reception, loading and
unloading, safe-keeping, and delivery of express matter carried under this agreement. Where special services or facilities have been furnished upon payments by the express conlpanies in addition to the percentage of gross earning:i both
parties hereto shall have the benefit of such arrangements
until otherwise determined by the Director Gener.nl or hy the
Express Company after notice and hearing. The movement
of express shall be under the control of the Director General ·
at all times and transported over such lines of railroad and
on such trains as he may direct in the interest of econ )tny in
car service by utilizing available spac-e and with proper :r:e·gard for the necessity of prompt movement.

v.
Said Express Company shall use its teams, property, of:fices and other facilities, and its agents and employees in
operating an express transportation business on all the lines
of railroad under Federal control, and upon such other systems of transportation, or parts ~hereof, as in the judgment
of the Director General it may be necessary or desirable to·
include ; and in the conduct of said business will exert itself··
in all proper ways to make said business satisfactory to the
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public and to the Director General. All contracts between
the Express Company and railroads and systems of transpol'tation not under Federal control shall be subject to the
approval of the Director ·General.

VI.
The Express Company shall be liable for all loss or damage
to the facilities furnished by the Director General to the
Express Company for use in the express transportation business caused by the Express Company, its agents or employees.
As ·between the Director General and the Expage 47 ~ press Company, the Express Company shall be
liable for any and all claims on account of loss,
damage, or delay to its own property or the property of otlters in its charge carried under the provisions of this contract,
and it shall assume all risks of injury or death to its gents
or employees while engaged in its business on any of the lines
or premises covered by this contract ; and ~hall indemnify
and save harmless the Director General or any agent 1 )r employee of the Director General, including any railwuy company engaged in the operation of any railroad under ~,ederal
control covered by this contract, and th'~ employees of any
such company, against all claims, demands, suits and actions
'vhatsoever that may be begun against any of the same on
account. of any claim arising or growing out of the undertaking so above assumed whether in law or in equity or before any compensation board, tribunal, or court whatsoever;
and any amounts paid hereunder shall be charged to opera ting expenses.

VII.
In any action at la.w or in equity or other proceeding
brought against said Express Company before any compensation board, court, or other tribunal it will make no defense,
except with the approval of the Director General, upon the
ground that it is by virtue of this contract as instrumentality
or agency of the Federal Government; nor will it seek to
transfer to a Federal Court any such action brought against
it in any State Court upon the like ground except with the
approval of the Director ·General. Any and all other legal
rights of the Express Company except as above limited are
expressly reserved.

, - - ---;--

-~-

--------------

.-
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VIII.
From the gross revenue earned on the transportation by
the Express Company of all the express traffic on all lines under Federal control covered by this contract, under such
rates, charges, and classifications as shall be in
page 48 ~ force, it shall pay to the Director General per
cent.
To the balance of the revenues thus remaining there shall
be added the following:
Gross revenue derived from express transportation operations over any lines not under Federal control, less payments
to such lines under contracts in force. with them; all miscellaneous income derived from express operations, including
rentals, compensation received for the sales of money orders
or other financial paper, charges assessed in addition to transportation charges, such as value charges, and income from
money or securities invested in the dividend guaranty fund·
as described in paragraph 4 of this section. The resulting total shall be known as ''Gross Contract Income''.
· From the gross contract income as here defined, the Express Company shall defray the operating expenses, rentals,
taxes, except war taxes, and any other proper expenditures
not disapproved by the Director General incurred in express
operations, the remainder being termed ''Contract Income
for Division". The term "Operating Expenses" as 11erein used, shall embrace all items prescribed by the Interstate
Commerce Commission's classification of express accounts
as operating expenses for express companies.
From the contract income for division, an amount equal
to 5 per cent of the total par value of the outstanding capital
stock of the Express Company shall first be set apart for the
payment of dividends or general corporate purposes, herein
termed ''Primary Allowance'', ""hich shall be cumulative.
Any excess of contract income for division over said primary allowance up to 2 per cent of the par value of the capital stock of the Express Company, shall be divided one-bnlf
to the said Company to be set apart for dividends or genernl
corporate purposes, and one-half to the Director General.
'l,he remainder to the extent necessary shall be paid into a·
guaranty fund, which fund shall not at any time exceed nn
amount equivalent to 10 per cent of the total par
page 49 ~ value of the outstanding capital stock. This fund
shall be held by the Express Company to insure ·
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its ability to pay for each year during the life of this contract
an amount equal to 5 per cent upon the total par value of its
capital stock from July 1, 1918. Any earnings from such fund
dhall be considered as contract income for division.
If the contract income for division in any year shall not
be equal to five per cent of the capital stock as herein provided, any amount lacking shall be withdrawn from said
guaranty fund to supply such deficiency to the extent that
said fund is sufficient for that purpose, and the said ·rund
shall thereafter be restored from the contract income for. division after deducting the five per cent primary allowances
and the next two (2) per cent as hereinbefore provided, in
the same manner as the fund was originally created. Provided, that should there not be a sufficient sum in said guaranty fund to furnish the amount necess.ary to pay said primary allowance at any· time, the said deficiency shall be paid
from said fund when there shall be sufficient monev therein.
Any amount in said quaranty fund at the termfiiation of
this contract, or that may. be due thereto and not required
for the purpose for which the fund was established, shall
be divided between the Express Company and the Director
General in the proportion of forty per cent to said Express
Company and sixty per cent to the Director General.
·
After the accumulation of the guaranty fund: any contract
income for division in excess of the said five per cent primary
allowance and the said two (2) per cent hereinbefore provided shall be divided as follows:
The next three ( 3) cent upon the total par value of
said capital stock in the proportion of one-third to
page 50 ~ said company and two-thirds to the Director General; and any sum beyond that ·amount in proportion of one-fourth to said company and three-fourths to the
Director General.
. It is the understand~ng and agreement of the parties that
the ''contract income for division'' is not the income property
of the Express Company, but is a fund resulting from the
terms of this agreement in which the Director General and
the Express Company have a mutual interest. The Express
Company has no right to any portion of this fund except
that which it finally retains under the terms of this agree.ment and which is the compensation paid it by the .Director
General for the performance of its service as the agent of
the Director General in the transagtion of this express business. Only that portion of the fund belonging to the Express
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Company shall be included in the net income of the Express
Company for taxation under titles 1 and 2 of an act entitled
''An Act to provide revenue to defray war expenses, and
for the other purposes", approved October 3, 1917, or any
act in addition thereto or any amendment thereof or any supplement thereto. If the Express Company shall be required
to pay said war taxes upon any part of the contract incon19
for division belonging to the Director General, the Director
General shall and does hereby indemnify and save harmless
the Express Company against any payments that may hereafter be demanded of or imposed upon said Express Company on account of taxes that may be levied under titles 1
and 2 of said act upon that part of the said contract income
for division paid or credited to the Director General hereunder.
The term ''Revenues Earned'', as used herein, is intended
to mean the amount of revenue earned for the service performed, less any sums subsequently determined to be uncollectible.

IX.
page 51 } The Express' Company shall, within sixty (60)
.
days after the end of each calendar month, pay to
the D1rector Generals sum of money equivalent as nearly as
may be to the percentage of gross revenues earned in such
month provided for in the first paragraph of Section VIII;
within sixty (60) days after June 30th and December 31st of
each year, the Express Company shall render to the Director General a statement in such form and detail as he shall
require, showing the gross revenues earned in said six (6)
months' period ending with June 30th and December 31st,
and within ten (10) days thereafter it shall pay to the Director General the balance, if any, due to the Director General
under the first paragraph of Section ·viii.
Within ninety (90) days after the end of each calendar
year or the termination of Federal control said Express Company shall render to the Director General a statement in such
form and detail as he shall require, showing the results· of
operation of said Express Company under this contract in a
year, or part thereof, determined as hereinbefore provided,
and within ten (10) days after the rendition of said statement, shall pay to the Director General whatever sum shall
be due to him under this contract.
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X.
The salaries paid by the Express Company to its officers
shall be reasonable. All salaries in excess of $10,000 a year
shall be reported to the Director General. If he shall ileterinine that any such salary is unreasonable and·:shall notify the
Express Company in writing the maximum salary which he
regards as reasonable, any amount hi excess of sueh maximum salary so fixed which shall be paid to such officer for
salary after the giving of such notice shall be excluded from
any accounts of the Express Company used in determining
the contract income for division.

XI.
page 52

~

The accounts of the Express Company shall he
kept in form and manner prescribed by the Interstate Commerce Commission and the Government shall have
the right to inspect such accounts at any and all reasonable
times through its duly authorized agents; but the Expre8s
Company shall not be resuired to apportion its earnings
among the various individual railroad lines and systems or
to ascertain the earnings accruing on ~ny individual railroad
line under Federal control, and the Director General may
from time to time require the Express Company to furnish
such statistics or special statements as may be · reasonably
necessary in ~onnection with the operations under this con;_
tract.

XII.
The Director General shall have the right to require the
transportation without charge by the Express Company over
any and all lines of railroad under Federal control of all
packages of money, valuable papers, and shipments of materials and supplies ordinarily forwarded by express, used
in the operation of any of the railroads under Federal control; PROVIDED, HOWEVER, That the Express Company
shall not be liable for any loss or injury of said shipments
so carried unless caused by tile tl1eft, dishonesty, or carelessness of the employees of the Express Company. When
the Express Company and the railroad under Federal control employ the same agents, the recipt of the express messenger on the train for railway property shall constitute a delivery to the Express Company and the receipt of the party
to whom the packages may be addressed or his representative shall constitute a delivery by the Express Company.
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XIII.
The Director General will transport upon the passenger
and express trains of the lines covered by this contract free
of charge, on passes to be issued by the Director
page 53 ~ General or proper railway official on proper application therefor, the officers, agents, and em-·
ployees of the Express Company when traveling in the interest of or upon the business of said Express Company. He
will also transport free of charge upon the freight trains of
the lines covered by this contract the equipment and materials
of the Express Company required for use by it on the lines
covered by this contract, but no hay, grain, or other feed
stuffs shall be so transported for more than 500 miles. He
will also transport free of charge equipment, stationery and .
office supplies of the Express Company in ca.rs or parts of
cars set apart for the use of the Express Company. The Express Company assumes the risk of loss or damage resulting
from all such transportation and agrees to indemnify and
save harmless the Director General or any individual railroad under Feaeral control covered by this contract involved
therein from all claims for loss or damages arising from such
transportation.

XIV.
The Director General will transmit for the Express Company, free of charge, over all telegraph or telephone of individual railroads or railroad systems lines operated as a
part of said lines of railroad under Federal control covered
by this contract, a.ll business messages relating to the express transportation business of such railroads or railroad
systems to be conducted by said Express Company: PROVIDED, HOWEVER, That the Express Company releases and
holds harmless the Director General of any Railroad Company from all liabilities arising from any error or delays in
the transmission of such messages or from failure to forward
and deliver the same.
XV.

.

The Director General ma.y employ any of the employees of
the Express Company upon such reasonable terms
page 54 ~ as shall be agreed upon between the parties, and
the Express Company may employ such employees
of the Director General or agents of the railroads, and upon
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such terms as may be agreed upon from time to time by the
Director General and the Express Company. Where station
agents of the Director General or of the railroad are employed
by the Express Company, the Director General shall pay
such agents the entire compensation for their services to the
Director General, the railroads, and the Express Company,
and no payment shall be made direct by the Express Company to any such agent whose services may be so furnished·
by the Director General. The Express Company shall pay to
the Director General the usual commissions heretofore paid
upon express transportation business at stations where such
station ·agents are joint agents as its share of the agent's
compensation.
Liability for personal injury, or death of any joint employee, when it can be determined that such injury or death
was sustained while the employee was engaged exclusively
in express service, will be borne by the Express Company,
and the Express Company 'vill bear all costs and expenses
incident to the settlement thereof. When it can be determined that such injury or death was sustained while the employee was engaged exclusively in railroad service, the Director General will bear all eosts and expenses ineident to the
settlement thereof. Where the cause or causes of sueh injury
or death cannot be determined the Express Company and tl1e
Director General 'viii bear th.e same in the proportion in whit~h
the wages paid by each bear to the total compensation, in
which latter case no settlement shall be made by either patty
without the consent of the other.

XVI.
'Yhen cars other than the regular equipment assigned fdr
express traffic are requested by the Express Cmnpany in
.
order to carry shipments of an unusual charaeter,
page 55 ~ and such c~rs are furnished by the Director General, said Express Company shall pay the expense of fitting up such cars for its use and of restoring
the same to their normal conditions thereafter, the reasonable c.ompensation therefor to be determined by the Director
General.
XVII.

The Express Company will load and unload its express
matter, or require the shippers and consignees to do so, upon
or from all cars assigned regularly or specially to express
transportation traffic.
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XVIII.
All of the agents and employees of the Express Compariy
while on the premises or··on lines of railroad under Federal
control covered by this contract shall at all times conform
to the general rules in force thereon, and in case any mes- ·
senger or other employee on any said line shall from any
cause be objectionable to the Director General he shall be
removed or discharged upon the written requst of the. Director General's principal operating representative on such
line.

XIX.

The Director General shall allow the Express Company
the usual mileage rates on all cars belonging to the Express
Company and used in handling the business under this contract over the railroad lines operated and controlled by the
Director General. The Mileage compensation allowed by the
Director General to the Express Company shall be considered a part of the gross contract income of the Express
Company.

. XX.

The Express Company will take over and continue the payment of pensions to former employees of the. sevpage 56 ~ eral express companies, which employees have
heretofore been pensioned under their rules, but
no such pension shall exceed One Hundred and Twenty-five
($125.00) Dollars per month. The officers and employees of
the several express companies who may be employed by the
Express· Company shall retain the same rights to pension
from said new corporation as they have at the time of change
in employment. The plan and pension rules of the Express.
Company· shall be submitted to the Director General and if
disapproved by him in any particular shall not become effective until so modified as to meet his approval; the sums
paid on account of such pensions shall be charged to operating expenses.
'

'-)

XXI.

The Express Company will enter into a contract with the
Express Companies parties to memorandum of agreement
, 1918, for the
with the United States, dated
period of this contract as the agent of said Express Companies in their foreign business and for the ha~dling of money
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orders and other financial paper, and for such other purposes
as may be desired, unless in the judgment of the Director
General to express transportation business conducted by said
Express Company will be prejudiced thereby. The Express
Company shall be paid by said Express Companies such compensation for its services as shall be agreed upon between the
parties from time to time as fair and reasonable, which compensation shall be considered as a part of the gross contract
income of the Express Company. The Director General,
however, may requi~e said contract to be submitted to him
for his approval, and no contract disapproved by him shall
thereafter be effective behveen the parties.

XXII.
The Director General will perform all necessary switching
service for. cars in express service on the lines under Federal control covered by this contract, such as ordinary switching in connection ,~.rith regular trains at stations
page 57 ~ which involves movement to and from the stations,
and also to and from a track or siding assigned
for the handling of express traffic and interchange of cars
between railroads over 'vhich the Express Company operates,
and cars loaded with live stock in transit to and from stockyards for feed, water, and rest, in compliance with the law
and service necessary by reason of the failure of the railroads to make schedule connection. For unusual or extraordinary service rendered, such as special switching to and
from industry tracks or occasioned by reconsignment of cars
and service of like nature, the Express Company shall pay
compensation at the rate or charge of the railroads made for
similar services to other parties.

XXIII.
The Express Company agrees that the icing and refrigeration of cars in the service of the Express Company while on
the lines covered by this contract shall be performed by the
agency employed by the Director General for this purpose
the Director General agreeing that the charges for such service shall be reasonable.
7

XXIV.
· No evidences of indebtedness except ordinary bank or
commercial loans for current purposes shall be made or is-
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sued by the Express Company without the prior approval
in writing of the Director General ; nor shall any lien of any
kind be placed by it upon any property of the new corporation without the prior approval in writing of the Director
General. All loans shall be reported to the Director General
as soon as made.
The stock issued by the Express Company shall be sufficient to pay at par for the property transferred to it and to
provide the cash necessary for working capital. The initial
issue of the stock of the Express Company shall not be made
until such issue shall have. been approved in writpage 58 ~ ing by the Director General From time to time
thereafter as additional funds may be necessary
to purchase additional property or reimburse the company
for additional property purchased or for working capital,
additional stock may be issued by the Express Company, but
no issue shall be made without the approval in writing of the
Director General.

XXV.
Either party to tl1is contract may, after July 1, 1922, by
not less than six months notice in writing, to the other party,
cancel this contract.

XXVI.
The Express Company agrees that it will at any time during the existence of this contract, upon terms to be agreed
upon between the parties hereto, established at such places
as may be designated by the Director General, collection and
delivery service for baggage and less than carload shipments
of freight.
•

XXVII.
If during the operation under this contract the gross contract income hereunder for any contract year shall not be
sufficient to pay the operating expense and taxes of the Express Company for such contract year, it is agreed that the
amount of any such deficit shall be deducted from any payments due the Director General thereafter, as a further allo,vance by the Director General to the Express Company.
XXVIII.
Any controversy which may arise as to the performance
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of any part of this contract shall be submitted to and determined by the Interstate Commerce Commission after full
hearing, and its decision thereon shall be final.
page

59~

XXIX.

The term "capital stock" or "outstanding capital stock",
as usea herein, shall mean and include only stock issued by
the Express Company upon the approval of the Director General and not cancelled.
The term ''Director General'', as used herein, shall be
taken to apply to any official or person who may now exercise the authority of the United States with respect to said
lines of railroad under Federal control, or may hereafter, as
the successor of the Director General, exercise such authority.
The word ''railroad'', as used herein, shall include all
systems of transportation and appurtenances thereto under
Federal control covered by this contract.
EXECUTION.
In witness whereof these preseiits in duplicate originals
have, on the day and year first above written, been duly
signed and delivered by William G. ~fcAdoo, Director General of Railroads, and duly signed, sealed, and delivered
by the American Railway Express Company, by George C.
Taylor, its president, thereto duly authorized by a vote of the
di-rectors of the company at a meeting duly called and held
on June 26, 1918, ·certificate of which authorization, duly attested by the company's secretary, is hereto attached.

WILLIAM G. McADOO,
Director General of Railroads.
By WALKER D. HINES,
Assistant Director General.
AMERICAN RAILWAY EXPRESS
COMPANY,

Attest: ·

By GEORGE C. TAYLOR,
Its President.

F. P. SMALL, Secretary.
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page 60 } CERTIFICATE OF APPROVAL BY BOARD OF
DIRECTORS OF AMERICAN RAILWAY EXPRESS COMPANY.
At a meeting of the Board of Directors of the American
Railway Express Company, held at the office o.f the company
at 65 Broadway, in the City of New York, on the 26th day of
June, 1918, on motion duly made, and seconded, and carried,
it was
RE.SOLVED: That the attached draft of proposed contract between the Director ·General of Railroads and the
American Railway Express Company, relating to the operation, compensation, and other matters connected with the
express transportatio~ business over the transportation systems under Federal control, be approved, and the President
and Secretary be instructed to execute the same.
.GEORGE C. TAYLOR.

..
,I

Attest:
F. P. S'MALL, Secretary.
page 61 } RECORD IN CASE AGAINST SOUTHERN
EXPRESS. COMPANY.
To the Southern Express Company,
A Corporation, &c.
You are hereby notified that on the 1st day of November,
1920, we shall move the Circuit Court of Richmond, Virginia,
for a judgment against you for the sum of $248.69, with interest thereon from the 1st day of June; 1918, until paid, the
same 'being due to Fleishman, Morris & Co., Inc., from you on
open account, as per statement hereto attached for the amount
above indicated.
Given u:nder my hand this 4th day of October, 1920.
FLEISHMAN, MORRIS & CO., INC.,
By Counsel.
A. W. PATTERSON,
p. q.
Oct. 4/20.

Supreme Court of Appeals of Virginia.
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ACCOUNT.
S'outhern Express Company,
To

FLEISHMAN, MORRIS & CO., INC.,

1918.

Feb. 26, To loss of goods shipped to W. A.
Daiger, Tidwells, Va., being lot of shoes

$ 59.58

Apr. 24, To loss of goods shipped to W. T. Allen, Berthaville, Va., to-wit lot of shoes,

70.31

May 9, To amount of loss in shipment of goods
entrusted to said defendant, to-wit:
72 prs. Infants' button shoes
at .75 each,
$54.00
72 prs. Child's ·button shoes,
at .90 each,
64.80

118.80
$248.69

page 62 ~

AFFIDAVIT.

State of Virginia,
City of Richmond, to-wit:
This day L. Z. Morris, personally appeared before me, A.
W. Patterson, a Notary for the City and State aforesaid, and
made oath that he is an officer and agent of the plaintiff
mentioned in the foregoing notice and to the best of his belief the amount of said plaintiff's claim is the sum of $248.69,
that such sum is justly due from the defendant to the plaintiff, and that the plaintiff claims interest thereon from the
lst day of June, 1918, the several ifems of which claim and
the aggregate amount thereof so far as the same exist are
distinctly stated in the foregoing account.
Given under my hand this 4th day of October, 1920.
A. W. PATTERSON,
Notary Public.

.---------

---

-- ---

--------
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SHERIFF·'S· RETURN.
Executed in the City of Richmond, Va., Oct. 4, 1920, at
10 :30 A. M., by delivering a copy of within notice of motion,
statement and affidavit attached, to J. B. Hockaday, he being the statutory agenf in Virginia of the Southern Expres·s
Company, a· Corporation, &c.

J. HERBERT :NIERCER,
Sheriff of the City of Richmond, V a.
Sberiff 's fee, $1.00 paid.
page 63 ~

ORDER DOCI{ETING l\fOTION.
November 1, 1920.

This day came the plaintiff by its attorney, and on its motion It is ordered that this motion be docketed, and came also
the defendant by its attorney, who appeared specially and
only specially, and moved the Court to file its written motion
to quash the writ and return thereon made in this ca~e, which
motion filing the same is granted and the said written motion directed to be filed.
J.\tiOTION TO QUASH SERVICE OF PROCESS AND DIS:MISS ACTION.
pa~c

64 ~ ,~~irginia:

In the Circuit Court of the City of Richmond.
E'leishman, ~!orris & Co., Inc.,
vs.
Southern Express Company, a Corporation.
The Southern Express Company, defendant ~n the a hove
styled action, appearing by counsel specially and only specially and solely to move the Court to quash the service of
process in this action, and the return thereon, and to dismiss said action, pray the judgment of this I-Ionorable Court
on said motion to quash, whether they ought to be required
to appear in accordance with said process or service thereof, because it says:
·
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1: That service of said
not proper and lawful.

pro~ess

and the return thereon are

2: That at the time of, and many years prior to, the service of process made in this action on October 4th, 1920, the
Adams Express Company and the Southern Express Company have not had,. and on said date did not have, an agent
in this State on whom said process could be lawfully served;
that at the time of said service, and long prior thereto, the
said defendants, foreign corporations, were not and had not
been carrying on their express business, or any other business, in the State of Virginia ; and that neither they nor J.
B. Hockaday, on 'vhom said service on October 4th, 1920,
'vas attempted to be had, had accepted service thereof, but on
the contrary the said J. B. Hockaday stated to
page 65 ~ the officer attempting to make said service that
he was no longer the statutory agent of the said
defendant companies, and had not been such agent for several years, and therefore would deoline to accept service of
said process; nor have said defendant companies waived service thereof.
3. That at the time of said attempted service, and since
the adoption of the Code of 1919, the only person authorized
by law to be appointed and to act as statutory a9ent of a
foreign corporation, such as the defendant companies, is the
Secretary of the Commonwealth, and upon him and only upon
him docs the law permit service of process against a foreign
corporation to be had.
4. That even if the said J. B. :Hockaday, had previously
been the statutory agent of said defendant companies appointed under Section 1294-g, sub-sections (2) and (3), yet
said sub-sections have been repealed and, therefore, his authority revoked by the enactment of Section 3845 and Section 4027 of the Code of 1919; sub-sections (2) and (3) of
Section 1294-g of the Code of 1904 being no longer in force,
the said Hockaday was not, and could not have been, the
statutory agent on October 4th, 1920, upon whom lawful service could be had against the defendant companies .
.. 5. Not only was the said Hockaday thus without authority
as such statutory agent on October 4th, 1920, but every since
J -qly 1st, 1918, he had been removed and ceased to be the
statutory agent of the Adams Express Company and the
Southern Express Company, because those companies had
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ceased to do business in this State. Section 1294-g, sub-section (1), .only requires companies doing business in this State
to have an agent for service of process.
6. The fact that the Adams Express Company. and the
8outhern Express Company had on that date, viz: July 1st,
1918, ceased to do business in this State, and in any
page 66 } o~her State of this Union, was a matter of public·
kno·w"ledge and well known to the authorities of
this State long before such attempted service of October 4th,
1920.

7. On tliat date, viz: July 1st, 1918, the contracts of the
Adams Express Company and the Southern Express Company with the railroads and steamship lines of the country to
do an express business thereon had been annulled and cancelled by the action of the United States Government in taking over said railroads and steamship lines by the President, through the Director General of Railroads. In order to
restore this express traffic negotiations were had between
the Government and the express companies. By direction of
Wm. G. 1\{cAdoo, Director General of Railroads, a new corporation was organized and incorporated under the laws of
the State of Delaware known as the American Railway Express Company, and this single corporation took over all the
·express business of the country, and the express companies
l1itherto acting, and especially the Adams Express Company
and the Southern Express Company, ceased to do express
business from that date, and have ever since cea.sed to do
such business, and have been without any statutory agent. hecause, as we have seen by the statute set out in Sec.tion 1294-g,
the only express companies required to apopint such agent
were those doing business in this State.
8. Of these acts of the United States Government, and of
the proclamation and orders of the President through the
Director General, this Court wiJl take judicial notice that for
more than two years before the attempted service of proceH~
in this action the defendant companies were without a statu..:
tory agent, had ceased to do business, and their contracts
and agreements for the doing of said express business had
beon taken over by the new company known as the American
l{ailway Express Company.
9. Notwithstanding the foregoing facts, yet when the de-

Supreme Court of Appeals of Virginia.
fendant companies learned for the first time that
page 67 ~ although for more than two years they had had no
statutory agent in this State, and had ceased to
do business in said State, that service of process would be
attempted to be had upon the said I-Iockaday ~vhen he visited
the City of Richmond for other purposes in connection 'vith
the new Corporation, the American Railway Express Company, the Adams Express Company and the Southern Express Company though deeming it unnecessary, served formal
notice that J. B. IIockaday had ceased to be their statutory
agent several years before; that they had ceased to do business in this State for several years, and t11at the powers of
the said Hockaday had been revoked, and that he had been
withdrawn from the State on .July 1st, 191R, the defendant
companies had ceased to do au express· business in this or
. any other State,and had Iike,vise served said lfoc.kaday with
inst~uctions to inform any officer attempting to serve said
process that his powers had been revoked, and that he was
no longer, and had not been for several years, authorized to
accept service on belwlf of the Adams Express Compauy,
ancl the Southern Express Company.
10. That to enter judgment under these circumstances
against this defendant company in this action would be to
deprive them of their property without due process of law,
contrary to the constitutional right now invoked by the defendant companies, and contained in the fifth amendment to
tl1e Constitution of the U nitecl States, and to deny to said
defendant companies within the jurisdiction of this State the
· equal protection of the la,v, in contravention of the provisions
now invoked of the 14th amendment to the Constitution of
the United States.
11. That the said defendant company still appearing spncially and only specially, for the foregoing reasons move the
Court to dismiss this action.
\YYNDIIA~I

R. l\IERlDDITH,
. Counsel for Defendant.

page 68 ~ ORDER OF NOYE~I:J?ER 10, 1920.
This day came again the parties by their attorncyR ilnd
the plaintiff hy jts attorneys moved the Court to rejPct the
defendant's motion in· writing heretofore filed he.rein, to
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quash service of process and dismiss motion, which said motion the Court overruled, and the evidence being heard by
the Court, this matter is continued until tomorrow morning
at 10 o'clock.

ORDER OF NOVEMBER 12, 1920.
This day came again the parties by their attorneys and
the Court having heard the arguments of counsel, at the request of counsel, leave is given the defendant's attorney to
file his brief herein, on or before Nove:t;nber 15th, 1920, and
leave is given the plaintiff's attorney to file his brief on or
before November 18th, 1920, and further leave is given the
defendant's attorney to file his reply brief on or before November 20th, 1920.

ORDER OF DECEl\iBER IOTI-I, 1920.
This day came again the parties by their attorneys and
the Court having maturely considered the defendant's motion
heretofore made to quash the return of the Sheriff of the
City of Richmond, made upon the notice of motion for judgment and to dismiss said motion, doth overrule the same. To
which action and ruling of the Court the defendant, by its
attorney, excepted, and leave is given it to file its bill of
exception at any time within the time prescribed by law.

VERDICT AND JUDGl\lENT OF DECEl\IBER 22ND,
1920.
page 69 ~

This clay came ag·ain the plaintiff by its attorney, and thereupon came a jury, to-wit: R.. P.
Lord, Jr., J. B. Long, J. H. \Vatkins, C. ''~· Davis, C. H. Archer, Philip S. Powers and Graham B. Hobson, being s'vorn
'veil and truly to assess the plaintiff's damages in this action, and having heard the evidence returned a verdict in the
words and figures, to-wit: "\Ve, the jury, find for the plaintiff and assess its damages at $248.69, with interest thereon
from J nne 1, 1918,'' until paid.
Therefore, it is considered by the Court that the plaintiff
recover. agarnst the defendant the sum of Two Hundred and
Forty-Eight Dollars and Sixty-nine cents, the damages assessed as aforesaid, with interest thereon to be computed
after
. the rate of six per centum per annum from the 1st -dav
.
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of June, 1918, until paid ·and its costs by it about its action
.in this behalf expended.
tLETTER FROM WILLIAM H. BARRETT, PRESIDENT
OF THE SOUTHERN EXPRESS COMPANY.
page 70 ~

October 7, 1920.

State Corporation Commission.
Commonwealth of Virginia,
Richmond, Va.
Gentlemen:On October 1st a revocation of authority of John B. Hockaday as statutory agent of the Southern Express Company
for the Commonwealth of Virginia, duly executed by the officers of_ the S'outhern Express Company, acknowledged and
stamped together with a filing fee of $1.00, was forwarded to
your Commission.
This document, including the filing fee, has been returned
to me by mail, accompanied by a letter dated October 4th
from R. T. Wilson, Clerk of the Commission, who states that
he knows of no method by which a corporation authorized to
do business in Virginia can revoke a power of attorney previously filed, and furtl1er gives his legal conclusions as to
the contemplation of the statutes of -Virginia.
We do not accept the conclusions of the Clerk of the Commission as either expressing the official view of the Commission or as being binding upon the Southern Express Company; and I mn, therefore, returning to the Commission herewith the original revocation of the authority of John B.
I-Iockaday as statutory agent effective October 1, 1920, together 'vith a copy of the same and $1.00-for filing fee; and
hereby demand that the said revocation be filed by the Commission as of the date shown by the stamp of the Commission on which it was received, i. e. October 4, 1920.
Yours very truly,
(sgd)

W.

Copy for information of
Mr. John B. Hockaday,
Washington, D. C.
page 71·}-

COPY

~L

BARRETT, President.
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LETTER FRO~f R. T. WILSON, CLERI{ STATE COR.PORATION COMMISSION.
COJ\IIMONWEALTH OF VIRGINIA
State Corporation Commission.
Richmond, Oct. 4th, 1920,
rtw-r.
Mr. W. M. Barrett, President,
.
SOUTHERN EXPRESS COMPANY,
51 Broad,vay, New York, N. Y.
Dear Sir:Your letter of October 1st, enclosing revocation of the
power of attorney appointing JOHN B. HOCKADAY statutory agent, reached my desk at 11 :45 o'clock th\is morning.
I am returning herewith this at.tempt at revocation, and
also $1.00 in currency enclosed with it, as I know of no method
by which a corporation authorized to do business in Virginia
can revoke a po·wer of attorney previously filed.
Our statutes plainly contemplate that every foreign corporation holding a certificate of authority to do business in
Virginia, shall have a statutory agent in Virginia, and the
only way that an agent can be changed is by the ppointment
of his successor in office. ·
I am also returning herewith the copy of this attempt at
revocation enclosed by you to the Secretary of the Commonwealth.
Very truly yours,
(Signed) R. T. WILSON,
Clerk of the Commission.
page 72}

COPY
SOUTH ATLANTIC DEPARTMENT
Washington, D. C.
November 9, 1920.

Mr. Wyndham R. Meredith,
Attorney at Law,
Travelers Building,
Richmond, Va.
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Dear Mr. Meredith:
In compliance with your request, I am sending herewith
the two revocations of my authority as Statutory Agent of
the Adams and Southern Express Companies, and haYe lnade
affidavit thereon to effect that they were received by me ahout
4:00 .-P. M., ~aturday, October 2nd. The envelope, in which
the revocations were· received, was thrown away.
Yours truly,
(Signed) J. B. HOCI{ADA.Y,
General ~tanager.
COPY
SOUTHERN EXPRESS COMPANY,
OFFICE OF PRESIDENT
61 Broad,vay,
New York.
October 1, 1920.
Dear Mr. Hockaday:
In view of the fact that the Southern Express Company
does not contemplate re-entering· into Virginia, and therefore will have no further need of ·your services as statutory
agent in that State, and in order to save you possible embarrassment, I have filed with the S'tate Corporation Commission and the Secretary of the State of Virginia formal notice
of the revocation of your authority as statutory agent to accept service for the Southern Express Company in any suit
.
or proceeding in that State; and also of your aupage. 73 ~ thority to ente:r an appearance rn any suit, or to
in any other way represent the said Company, ef. fective October 1, 1920.
Yours truly,
(Signed)

,V.

~I.

BARRETT, President.

:Mr. J. B. Hockaday,
Care of American Railway Express Co.
vVashington, D. C.
This ninth day of November, 1920, in the District of Columbia, J. B. Hockaday, personally appeared before me,
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;Bronson Quaites, a Notary Public of and for the District
of Columbia, and made oath that he is the addressee of the
above letter, that the said letter was personally received by
·
him at 4 P.M., October 2nd, 1920.
(Signed)

J. B. HOCKADAY.

Subscribed and sworn to before me, this ninth da.y of November, 1920. In testimony whereof I have hereunto set my
hand this day, month and year aforesaid.
(Signed) BRONSON QUAITES',
Notary Public.
D. C.
page 74 ~ State of New. York,
County of New York, ss.:
EDWARD F. COOI{E, of lawful age, being first duly sworn
on oath, deposes and says tha.t he placed in the United States
mail and registered same with postage fully prepaid at 5:45
P. M., on the first day of October, A. D. 1920, a letter addressed to the State Corporation Commission of Virginia,
at Richmond, Virginia, and containing a revocation of the
appointment of John B. Hockaday as statutory agent of the
Southern Express Company, executed by William M. Barrett as President and Horatio H. Gates and Secretary of the
said Southern Express Company.

Subscribed and sworn to befor.e me~ this l::Hh dav of Octo-

Lor, ..1 ~20.

·

E. H. ';\TI:Irl'TING I-lAlVt

Notary Public, New York County,
New York Co .. Clerk's No. 96,
New York Co. Hegister 's No. 2093.
Commission expires

~:[arch

30,- 1922.

page 75 ~
S'tate Corporation Commission,
Commonwealth of 'Virginia.
Richmond, V a.

October 1, 1920.
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.Gentlemen :-In view of the fact that the Southern Express Company
does not contemplate re-entering Virginia for the purpose of
doing·any business in that State, and therefore requires no
legal representative in that State, I am handing you herewith revocation of the powers heretofore granted to John B .
.Hor.kaday,. formerly of Richmond, Va.
Yours

truly~

(Signed) W. M. BARRETT, President.
ICNOW ALL MEN BY THESE PRESENTS, That the
app9intment of J ohu B. Ilockaday, formerly of Richmond,
Virginia, as the agent and attorney of the Southern Express
,Company in and for the Commonwealth of Virginia has been
revoked, eancelled and annulled from and after the first day
of October, 1920, and the authority of the said John B. Hockaday to accept service of legal process to enter an appearance
on behalf of the said Southern Express Company in any action or proceeding is hereby revoked and withdrawn.
. IN WITNESS' WHEREOF the said Southern Express
Company has caused this instrument to be executed by its
proper officer thereunto duly authorized this first day of
October, 1920, and its corporate seal to be affixed hereto and
attested by its Secretary on said date.
SOUTHERN EXPRESS
By

vVILLIA~J ~I.

C0~1:P ANY.

BARRETT, President.

A,.ttest:
I-IORATIO If. GATES, Secretary.
(Seal.)
page 76
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(Revenue Stamp.)
~

State of New York,
County of New York, ss. :

I, Edward D. Whittingham, a Notary Public in and for
the State and County aforesaid, hereby certify that William
M. Barrett and Horatio H. Gates whose names, respectively,
as President and Secretary of the Southern Express Com-

,-~·--~

--~-------

Am.
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-

-
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pany, are signed to the foregoing revocation, have acknowlthe same before me in the City of New York as aforesaid.

~dged

Given under my hand and official seal the first day of October, 1920.
E. R. WHITTINGHAM,
Notary Public.

.(Seal.)
0

October 1, 1920.
Dear Mr. Hockaday:.
In view of the fact that the Southern Express Company does
not contemplate re-entering into Vir~inia,_ and therefore
will have no further need of your services as statutory agent
~n that State, and in order to save you possible embarrassment, I have filed with the State Corporation Commission and
the Secretary of the State of Virginia formal notice of the
revocation of your authority as statutory agent to accept ser:vice for the Southern Express Company in any suit or pro.eeeding in that State, and also of your authority to enter an
,appearance in any suit, or to in any other way represent the
said Company, effective October 1, 1920.
Yours truly,
(Signed) W. ·~r. BARRETT, President.

J. B. Hockaday,
Care of American Railway Express Co.
Washington, D. C.

~Ir.

!c. c.

143-6-5-17-2M.
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POWER OF ATTORNEY

For Appointment of Agent by a Foreign Corporation, doing
business in Virginia, under Section 1104, Code
of 1887, as amended.
25c cancelled revenue stamp affixed.
l{NOW ALL MEN BY THESE PRESENTS:
That the Southern Express Company, a corporation or-
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Yirgin~a.

ganized and existing under the laws of the .State of Georgia,
having established an office in the State of Virginia, the same
to be located at Richmond, in the said S'tate, and desiring to
transact business in the State of Virginia, in conformity with
;the laws thereof, hereby constitutes and appoints, with his
· consent and acceptance first obtained John B. .Hockaday,
.resident of Virginia, residing at Richmond, Virginia, to be
.the true and lawful agent and attorney of said corporation
jn and for the said Commonwealth of Virginia, pursuant to
the provisions of Section 1104 of the Code of Virginia, as
am~nded, upon whom all legal process against said company
may be served, and w:Qo is hereby authorized to enter an appearance in its behalf in any actions and proceedings; and
the said corporation hereby stipulates and agrees that any
lawful process against the said corporation which is duly
served on said agent and attorney shall be of the same legal
.force and validity as if served on said corporation.
IN WITNESS WHEREOF the said SOUTHERN EXC01vlP ANY has executed this .power of attorney in
duplicate by causing its name to be hereunto affixed· by
,Thomas W. Leary, its President, with its corporate seal at.;.
~ested by Horatio H. Gates, its Secretary. All done this 21st
day of October, 1918.

~RESS

SOUTHERN EXPRESS

CO~IP ANY.

By TII01\1:AS W. LE.A.RY, President.
.(Affix corporate)
(sea~ here)
Corporate Seal.
.Attest:
HORATIO H. GATES, Secretary.
~page

78 ~ State of New York,
City (or County) of New York.

, I, Helen :Nloffat, a Notary Public in and for tl1e State and
.city or county aforesaid, hereby certify that Thomas W ..
~eary and Ifora.tio H. Gates, whose names, re.spectively, as
.President and Secretary of the Southern Express Company,

•

Am. Ry. Express Co. v. Fleishman Morris & Co.

93

,are signed to the...foregoing power of attorney, have acknowl~dged the same before me in my city or county aforesaid.
Given under my hand and seal, this 21st day of October,
J.918.

;(Affix official)
\(seal here.)
HELEN

Notarial Seal.

~IOFFAT,

N otaryr Public.
Notary Public, New York County,
• N. Y. ·co. Clerk's· No. 410.
N. Y. Register's No. 10337.
C. C. 148. 3-13-20-2M sets
Richmond, Nov. 8, 1920.
VIRGINIA:
Department of State Corporation Cop1mission.
lion. Wyndham R. ~Iereditb, Attorney,
~ravelers Building, Richmond, Va.
To STATE CORPORATION

CO}I:~IISSION,

· Dr.

Please return this Statement with your Remittance. Prompt
settlement is requested, as the Clerk of the Commission is required by law to make settlement with the Treasurer of the
Commonwealth at least once every 30 days. Please do not
remit in Postage.
1

For copy of power of attorney filed by
Adams Express Company . . . . ·. . . . . . . . . . $0.50
For copy of power of attorney filed by
Southern Express Company... . . . . . . . . . .
.50
Total ..

$1.00

$1.00
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COPY..
COM1\1:0NvVEALTH OF VIRGINIA
State Corporation Commission.
Richmond, May 6, 1919.

Mr. Wm. M. Barrett, Pres.,
Adams Express Company,
New York, N. Y.
Dear Sir:Oomplaint is being made to the Commission tha.t on account of the removal of 1\fr. John B. Hockaday, heretofore
appointed Statutory Agent of Adams Express Company,
from the State there is at present no person in th~s State
upon whom process against the Southern Express Company
may be served.
It is stated that there are nuiD:erous unsettled claims against
t~is Company on account of ·business done by it in this State
prior to the express business being taken over by the American Railway Express Company and I cannot think that the
Southern Express Company will be willing to take advantage
of the removal of the S'tatutory Agent from the State to put
the claimants to the expense of going to some other State to
·
enforce their claims.
Under. these conditions won't you be good enough to see
that the Southern Express Company at once executes a written power of attorney in duplicate~ appointing some person
residing in this State agent of the Company upon 'vhom process may be served. I am enclosing, herewith, blank forms
in duplicate for the purpose and ask that the power of attorney be executed and filed in this office in duplicate as soon
as possible.
Mr. 'Vm. M. Barrett, Pres..
Please note that a 25c internal revenue stamp must be attached to one copy and cancelled and notation must be made
on the other copy that this has been done.
The power of attorney when sent to this office
page HO ~ in duplicate should be accompanied by a certified
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check for $1.00 payable to the Secretary of the Commonwealth for recot:ding in that office.
Yours very truly,
(Signed)
I

R. T. WILSON,

(R. T. WILSON,)
Clerk of the Commission.

'

COPY.
COMMONWEALTH OF VIRGINIA

State Corporation Commission.
Richmond, May 15, 1919, w-ah
Mr. W. M. Barrett, Pres.,
Adams Express Company,
61 Broadway,
.
New York, N.Y.
. Dear Sir:Replying to your letter of May 13th, the Commission would
very much prefer that you appoint a Statutory Agent in
.Virginia and I do not see why you should think it necessary
Ito have an employee in Virginia for that purpose. It is
)Ilerely an accident that your Company has no statutory agent
in Virginia.
.
I ·am quite sure that Hon. B. 0. James, Secretary of the
Commonwealth, will be glad to serve for you without charge.
If this were not a public utility I would offer my own ser~ices, but being connected with the Commission I feel that
probably it would be best for me not to act in this capacity.
If you will authorize me to do so, I shall undertake to get
the Secretary of the Commonwealth to act for you if you will
agree· to appoint him statutory agent for the purpose of the
.service of process in cases which may be brought against
,
your Company in Virginia.
·
page 81} While the Commission is obliged to you for your
statement that you are entirely willing to enter a
,voluntary appearance in any meritorious case in which liti,gation is necessary to determine, it asks how the various
claimants throughout the State, wl1o a.re not familir with
1

96

Supreme Court of Appeals of Virginia.

this correspondence, would know what to do under the circumstances .
. Yon see from this that it is necessary to have one central
statntory agent for the service of process so that litigants,
1
.who have claims against your Comapny, may be able to at
least get service of process on the Company, and not be
.forced to leave to the judgment of your Company the question of whether or not the claims are meritorious.
Hoping that you will co-operate with the Commission in
this matter, I am,
Yours very truly,
(Signed)

R. T. WILSON,

(R. T. WILSON,)
Clerk of the Commission.

(c. c.

143-6-5-17-2:1\t

POWER OF ATTORNEY
,For Appointnwnt ·of Agent by a Foreign Corporation, doing
Business in Virginia, under Section 1104,
Code of 1887, as amended.
ICNOW ALL MEN BY THESE PRESENTS:
That the ................ ·.............. ·............. .
a corporation organized and existing under the laws of the
.State of .............. having established an office in the
.State of Virginia., tl1e same to be located at .............. .
,.......................... , in the said S'tate, and desiring
.to transact business in the State of Virginia, in conformity
with the laws thereof, hereby constitutes and appoints, with
his consent and acceptance first obtained, ............... .
. . . . . . . . . . . . . . . . , resident of Virginia, residing at ....... .
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , Virginia, to b.e
page 82 ~ the true and lawful agent and attorney of said
corporation in and for the said Commonwealth of
Virginia, pursuant to the provisions of Section 1104 of the
Code of Virginia, as amended, upon whom legal process
against said company may be served, and who is hereby authorized to enter an appearance in its behalf in any actions
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and proceedings; and the said corporation hereby stipulates.
and agrees that any lawful process against the said. corporation which is duly served on said agent and attorney shall
be of the same legal force and validity as if served on said
corporation.

. . . . . . . . . . ..................................... ·...... .

IN WITNESS WHEREOF, the said ................... .
has. executed this power of attorney in duplicate by causing
its name tQ be hereunto affixed by ................... ·.... .
. . . . . . : .................... , its President, with its corporate seal attested by its Secretary. All done this ........ .
day of ................... , 191 .... .

(Affix corporate)
(seal here.)

. ..... . ... . ..... . . . .. . . . . . . ... .
President.

Attest:
Secretary.

page 83 ~ State of .................. ,
City (or County) of ................ .

I, ......................... ·......... , a Notary Public
in and for the State and city or county aforesaid, hereby certify that ............................................... .
and .................................. , whose names, respectively, as President and Secretary of the ............ .
. . . . . . . . . . . . Company, are signed to the foregoing power of
attorney, have acknowledged the same before me in my city
or county aforesaid.
Given under my hand and official seal, this ............. .
day of .............. , 191 ... .
(Affix official)
(seal here.)

...............................
Notary Public.
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CERTIFICATE NO. 2.

Virginia:

Fleishman, Morris & Company, Inc.,
vs.
American Railway Express Company.
This day came the defendant, the American Railway Express Company, appearing by counsel specially and only specially and came also the plaintiff, by its attorney, and the said
defendant company moved the court to quash the writ in this
case and the return thereon and dismiss this action for reas.ons set forth in. the written motion of said defendant company.
And thereupon, the motion coming on to be heard, on the
stipulation as to the testimony of Honorable B. 0. James,
Secretary of the Commonwealth, heretofore filed in this case,
the defendant company excepting to said evidence as irrele. vant a.nd improper, and argument being had both on the mo-:
tion to reject said testimony and oli the 'vritteif motion to
quash said writ and tlw return thereon and disniiss this action, the Court overruled both of said motions.
(Here copy written motion to. quash .the. 'vrit and dismiss
this action and also the agreement as to the testimony of the
said B. 0. James.)
Copied, beginning on page 4 of this MS.
To which action of the Court in refusing to reject said testimony and in overruling its motion to quash the writ and
return and dismiss this suit, the defendant, by its attorney,
excepted.
Teste :

B~

consent, this the 25th

d~y

of February, 1926.

R. CARTER SCOTT, Judge.
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CERTIFICATE NO. 3.

Virginia:
In the Circuit Court of the City of Richmond.
Fleishman, Morris & Company, Incorporated,
vs .
.American Railway Express Company.
Be it remembered, that on the trial of this case plaintiff
offered in evidence along with the whole record the judgment
for $248.69, with interest which it had recovered against the
Southern Express Company on the 22nd day of Dec-ember,
1920, and on which judgment it is now suing to recover the
same from the American Railway Express Company. To the
introduction of this judgment the plaintiff, the American
Railway Express Company, objected on the same grounds
as those set forth in the written motion of the Southern Express Company to quash the writ and the return thereon
made in the action against it and no'v made a part of the
record in, this case, and moved the Court on like grounds to
declare said judgment void and to exclude it and the whole
of the record of the case of Fleishman Morris & Company,
Incorporated, against the Southern Express Company because the record showed there had been no legal service of
process upon the Southern Express Company or any prope~
agent of said company upon whom service of process could
be had or who could accept service and to declare that said
judgment was void. But the Court overruled said objection
and motion to exclude, to which action of the Court the defendant ex~epted.
Teste: By consent, this the 25th day of February, 1926.
R. CARTER SCOTT, Judge ..
Transcript from the record.
Teste:

GARLAND B. TAYLOR, D. C.
Fee for transcript, $43.00.

JOO

·- Supreme Court of Appeals of Virginja.

· I, Garland B. Taylor, Deputy Clerk of the Circuit Court
of the City of Richmond, do certify that the attorney for the
plaintiff has had due notice of the intention of the defendant
to apply for this transcript.
Given under my hand this 5th day of March, 1926.

GARLAND B. TAYLOR, D. C.

A Copy-Teste:
H. STEWART JONES, C. C.
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