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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

FOOD PRODUCTS COMPANY, INC., Plaintiff in Error,

v.
W. C. PIERCE, ]_)efendant in Error.

To the Honorable Judges
~~

of ·the Supreme Court of

App~als

Virginia:

Your petitioner, Food Products Company, Ine., respectfully represents that it is aggrieved by a final judgment of
the Court of Law and Chancery of the City of Norfolk, Virginia, rendered against it in favor of W. C. Pierce on the 13th
day of August, 1928, for the sum of Twenty-five Hundred
($2,500.00} Dollars, with interest thereon from July 17th,
1928, until paid, and the costs, and a ten per cent attorney's
fee, in an action on the note hereinafter mentioned, in which
action the said W. C. Pierce was plaintiff, and your petitioner
and L. Seligman and S. Seligman, partners trading as York
Commission Company, and one· Louis Savage were the defendants. A final office judgment had been entered and confirmed against the defendant Louis Savage by reason of his~
failure to appear and plead within the time provided for by
la,v, and hence, the case was tried on the merits only as
against your petitioner and the defendants L. Seligman and
S. ~eligman.
_
This was ail action brought in said Court by the said W.
C. Pierce against your petitioner and the other defendants
above mentioned on a note bearing date June 2nd, !924, payable to the order of the said W. C. Pierce, for the sUm. of
Twenty-five Hundred ($2,500.00) Dollars of which note the
said Seligmans were the makers, and your petitioner and
Louis Savage are alleged to have been the endorsers, and
which note also contained a provision for the payment of a
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ten per cent attorney's fee. At the trial of this· case, the
jury returned a verdict in favor of the said W. C. Pierca
~gainst all of the d~fendants, ~xcept Louis Savage, ~gainst
whom a final office Judgment was entered, ae a£oresrud, for
the full amount of· the note, including a ten per cent att9r ...
ney's fee and interest, as aforesaid.
E,or the purpose ·o£ brevity and cla:rity, we will refer to
the parties to this action by their respective names.
A transcript of the recrord of said action is herewith pre...
seuted:
FACTS.
The defendant Food Products Compn:ny, In~r' a Virginia
corporation, has been engaged in the businesS" of' selling vari·
,)us kinds of food products in the City of Norfolk since 1921 ..
At the time of the execution of the note on which this action
was brought, the officers, directors and stockholders of said
corporation were. B. N. Codd, Elias Codd, and L. Seligman.
B. N. Codd owned 60 shares of its capital stock, Elias Codd
owned 39 shares, and L. Seligman owned 1 share. B. N. Codd
was Presidertt and Treasurer of the corporation, Elias Codd
was its Secretary, and L. Seligman was its Vice-President ..
IJ. Seligman had practically no interest in the corporation.
He was merely given one share of the capital stock and
made a director therejn so as to constitute the requisite minimum number of directors required by law.
At the time of the execution of the above mentioned note·;
and for a long time prior thereto, and for a.bout three years
thereafter, the said Seligman were partners engag~d in the
. wholesale meat and provisio:q business in the City of Norfolk,
Virginia, under the tr·ade. natne of ·York Commission Company. The plairttiff, W. C. Pierce, at the time of the execution of the above note, and for a long time prior thereto, was,
and still is, engaged in. the wholesale meat business in the
said City of Norfolk. That for a period comtnencing sometime in the year 1923 to sometime in the year 1927 the said.
Seligmans had been buying large quantities of m:erchanaise
f'rom the said W. C. Pierce, that the said Seligrr1ans had a
large rum1ing. accdttnt with the said W. C. Pierce; that during said period within which the said Seligmans had been
dealing with the said W. C. ·Pierce, they had purchased, from
time to time, large quantities of merchandise from· Pierce and
made him, from time to time, numerous and large payments ;
that at or about the tim~ of the execution of the note on whicli
· this action was brought, the Seligmans testified that they
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"Were indebted to Pierce in the sum of approximately Nine
liundred ($900.0Q) Dollars for merchanruse purchased; that
~.t about that time, the Seligm.ans desired additional credit
from Pierce, an4 th~ latter then made a proposition to the
Seligmans that he would extend them more credit, arid up
to Twenty-five Hundred ($2,500.00) Dollars, if they, the Seligmans, would give him their note for such amount with good ·
endorsements, ~:nd provide~ one of the endorsers thereof was
one Elias Codd-(R., page 25). Whereupon the Seligmans
'executed the note sued on and obtained therepn the endorse-.
ment of one Louis Savage, and of B. N. Codd, who endorsed
thereon the name of the Food Products Company, Inc., by
bimself, as Treasurer. EHas Codd refused to endorse the
note. The Seligmans then brou'ght said n.ote to Pierce and
advised him that Elias Codd refused to endorse. So Pierce
went with one of the Seligmans to Elias -Oodd, thinking that
ne could probably pursuade Elias Codd to endorse the note.
But Elias Codd refused "right off the reel" to end<;>rse it(R., page 98). After Elias Codd refused to endorse for the
~eligm.ans, Pierce accepted the aforemen.tioned note with the
endorsements then on it, and stated tha.t he w.-,uld take the
·note to his bank and try to get money on it-(R., :page 25).
Several days later, Pierce notified the Seligmans that his bank
l'efused to handle the note without Elias Codd 's endorsement,
and· he asked them to give him different ·seeurity-(R., page
'25). The Seligmans then offered to give Pierce, and the
latter agreed to accept, in lieu of the note above mentioned
their note for Twenty-five Hundred ($2,500.00) Dollars se-cured by a deed of trust on the Seligmans' .equity in certain real estate located in the said City of Norfolk. ·So about
two weeks after Pierce notified the Seligmans of the refusal
'Of his bank to discount the note first above mentioned, and
upon which this action was brought. the Seligmans executed
~and delivered to Pierce their note for Twenty-five Hundred
($2.500.00) Dolla~s secured by a deed of trust on their equity
1n the aforementioned real estate, which deed of trust was
duly recorded in the Clerk's Office of the Corporation Court
of the said City of Norfolk. And at the same tim_e, the Seligmans executed and delivered to Pierce their collateral note
for about Sixteen Hundred ($1,600.00) Dollars (that wB:s th~
-amount then due py the Seligmans to Pierce) which collateral
note recited on the face thereof that it was secured by the ·
Twenty-five I-Iundred Dollar note last above mentioned, which
was secured by the real -estate above .mentioned. 'Said collateral note was curtailed from time to time until it was
iOnce reduced to Nine Hundred ($900.00) D~llars, then at a
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subsequent accounting between the Seligmans and Pierce, it
'vas ascertained that the Seligmans were indebted to Pierce
in the sum of Three Thousand ($3,000.00) Dollars, and henceT
a eoll.ateral note was executed by them for the amount then
due, and that was curtailed from time to time. But the deed
of trust note given to secure said collateral note remained
the same. It was the intention of the parties that the note
secured by the deed of trust should at all times secure the
Seligmanst indebtedness to Pierce up to the extent of Twentyfive Hundred ($2,500.00) Dollars, and that the collateral note
f:hould always be for the amount which the Seligmans owed
Pierce. The Seligmans testified that it was also agreed between Pierce and them that the collateral note and deed of
trust note aforementioned should be executed and delivered
to Pieree in place of the note first above mentioned, and upon
~vhich this action was brought, and that upon the execution
nnd delivery of said collateral and deed of trust notes, and
deed· of trust, Pierce was to return to the Seligmans the first
note, the one upon which this action was brought. Pierce,
however, never did return the first note (the note upon which
this action was brought) and when he w;as asked by the Seligmans for it on several occasions, his reply was that he had
tnisplaced it, and that as soon as he would find it he would
return it to them. The Seligmans relied on Pierce's promise
to return the said note if he ever found it, and when Pierce
did not return it, they believed that it 'vas lost and that it
was of no value to anyone by reason of its having been ca11...
celled by the substitution in place thereof of the collateral
note a.nd the note secured by the deed of trust aforementioned.
On or about the 1st day of J a.nuary, 1927, and long after
the said L. Seligman, who was merely a nominal stockholder
in the Food Products Company, Inc., in whie.h corporation
he had no interest other than his being a director for the
purpose heretofore stated, had severed his connection with
said corporation the said B. N. Codd and Elias Codd
conveyed- aH of their stock in the Food Products Company, Inc., and all of their interest in said corporation to Harry L. Carpel, Robert A. Phillipson, and
D. L. Be~ker, and at that time B. N. Codd and Elias
Codd severed all their connections with said Food Products
Company, Inc., and the capital stock of said coporation was
from then on owned by the said Harry L. Carpel, Robert A.
Phillipson, and D. L ..Becker, who were the stockholders, directors a1~d officers thereof. At the time of the purchase of
said stock of B. N. Codd and Elias Codd by the said Harry L.

Food Products Co., Inc., v. W. C. Pierce.

5

Carpel, Robert A. Phillipson, and D. L. Becker, an inventory
of the assets and liabilities of said Food Products Company,
Inc;., was taken to determine the value and purchase-price of
said stock. The note sued on in this case, and w~ich was alleged to have been endorsed by the Food Products Company,
Inc., was not listed as a liability of said corporation, because
shortly after B. N. Oodd endorsed that note, he ascertained
from, the Seligmans that said note was cancelled by Pierce,
who had accpeted different security in the nature <>f the Seligmans' note not endorsed by anyone, ;but secured by a deed of
trust on their proper.ty in Norfolk, of which deed of trust the
said B. N. Oodd was c.ognizant because he was the Notary
Public before whom the Seligmans acknowledged their signatures thereto-(R., pages 64, 65 and 66). The deed book
wherein the aforementioned deed of trust is recorded was introduced in evidence, and showed that said deed of trust had
been acknowledged before the said B. N. Oodd, as Notary.
And so when the aforementioned Harry L. Carpel, Robert A.
Phillipson, and D. L. Becker purchased said B. N. Oodd 's
and Elias Codd 's stock of said corporation, they had no
knowledge of the existence of the note upon 'vhich this action
was brought, and the amount of said note was not taken into
consideration in determining the value of the said shares of
the Codds' stock.
B. N. Codd remained in Norfolk for about 5 months after
he and Elias Codd sold their stock in the Food Products
Company, Inc., as aforesaid. And although Pierce knew
that the Codds had sold out their interest in said corporation
to others, he made no mention to any of the old or new owners
of said corporation of his being the holder of the note upon
which this action was brought. The first intimation that the
Food Products Company, Inc., had of the existence of said
note had ·been executed, and for more than fifteen months ·
after the personnel of said corporation had changed, and
almost one year after the said B. N. Codd had left Norfolk
for California, when a letter was written to said Food Products Company, Inc., by counesl for Pierce, advising it that
said note had been placed in his hands for collection. At no
time prior to the writing of said letter during said period of
four years did Pierce, in any way, communicate with anyone
connected with said oorporation relative to said note. And
\\Then the Food Products Company, Inc., declined to pay said
note, the present action was instituted therein.
.
The real estate of the Seligmans, secured by the deed of
trust aforementioned, was foreclosed under a prior deed of
trust sometime before this action was brought, and Pierce
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r.er.eived One Thousand ($1,00.00) Dollars net on account of
his ·said lien thereon.
Before the trial of this case, the Food Products Comp3J).y,
Inc., filed, in addition to its plea of general issue, its special
plea, which amounted to practically its grounds of defense,
alleging that the plaintiff ought not to recover anything
from it on the note: first, because said note had been cancelled by the substitution therefor of the Seligmans' note
secured by a deed of trust on their property; and second, because the alleged endorsement of Food Products Company,
Inc., on said note was not binding on it for the reason that
said endorsement was for the accommodation of the Seligmrins, that it was an ultra vires act, and the said B. N. Codd
had no authority to endorse any accommodation paper for
said corporation.
The instructions set out in Certificate of Exception No. ·
3 were given by the Court. Instructions A and B were
granted at the request of the plaintiff, and Instructions 1,
2, R, and 4 being granted on behalf of Food Products Company, Inc., except that Instruction 3 was granted as amended
by the Court over the objection of the Food Products Company, Inc. The Court refused to grant the instructions requested by the plaintiff as set out in his Bill of Exception
No.1.
·
After the introduction of the evidence, the granting of the
instructions, and argument of counsel, the jury. returned a
verdict in favor of the plaintiff against said Food Products
Con;tpany, Inc., and the Seligmans for the full amount sued
for, with interest thereon. Whereupon the Food Products
Company, Inc., moved the Court to set aside the verdict of
the jury, and either enter a final judgment for it, or grant it
a new trial on the grounds stated in Certificate of Exception
No. 4, which motion the Court overruled, an~ entered a judgment on the verdict of the jury, to which action of the Court
the defendant, Food Products Company, Inc., duly excepted.
.ARGUME·NT.
The errors assigned are :
1. The Court of Law and Chancery erred in its refusal to
set aside the verdict in favor of Pierce against Food Products
Company, Inc., and in not entering a final judgment for said
Ji,ood Products Company, Inc., or in refusing to grant it a
new trial on the ground that the verdict of the jury was contrary to the law and the evidence, and without evidence to
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{R., page 137.)

Ce~tifieate
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of Exception No. 4-

2. T.he Court of Law and Chancery erred in refusing to
grant Instruction 3 as offered by the defendant, Food Prod..:
:nets Company, Inc., as shown in Bill of Exception No. 2<R., page 133}.
3. The ·Court of Law and Chancery erred in amending In'Struction 3 as offered by the defendant, Food Products Company, Inc.,. and in giving said Instruction 3 as amended, as set
'Out in Certificate of Exception No. 2-(R., page !33).
We will treat the aforementioned assignments of error in
the order in which they are above set out:

(1) THE FIR~ST ASSIGNMENT OF ERROR IS THE
. REFUSAL OF THE COURT OF LAW AND CHANCERY
TO SET ASIDE THE VERDICT IN FAVOR OF PIERCE
AGAINST FOOD PRODUCTS COMPANY, INC., AND IN
.NOT ENTERING A FIN~~ JUDGMENT FOR SAID OORPOR,ATION, OR IN REFUSING TO GRANT IT A NEW
1J:RIAL ON THE GROUND THAT THE VERDICT OF
THE JUR.Y WAS' CONTRARY TO LAW AND THE EVIDENCE, AND WITHOUT EVID·ENCE TO SUPPORT IT..
'rhe verdict of the jury in favor of Pierce, the plaintiff,
against the defendant, Food Products Company, Inc., was
·contrary to law and the evidence, and was without any
evidence to support it. The uncontradicted evidence in
this case is that the name of Food Products Company, Inc.,
was endorsed on the note sued on by B. N. Codd, its Treasll.rer. solely for the accommodation of the Seligmans; that
Food Products Company, Inc., received no benefit whatso. ever by reason of the alleged endorsement of said note; th~t
"B. N. Codd had absolutely no authority, either express or
implied, to endorse notes for the accommodation of others;
that said act of B. N. Codd in endorsing the name of Food
Products Company, Inc., on the note sued on was neither
authorized nor ratified by all stockholders or directors of said
Food Products Company, Inc.; that no stockholders' or directors' meeting of said Food Products Company, Inc., was ever
held whereby the said B. N. Cold was authorized to endorse
the name of said corporation on notes for the accommodation·
of others, nor was there any such meeting held authorizing
or ratifying the endorsement by the said B. N. Codd of the
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name of said Food Products Company, Inc., on the note sued
on; that the plaintiff, Pierce, was the original payee in the;
note sued on, and that he lmew that the name of said Food
Products Company, Inc., was endorsed thereon for the accommodation of the Seligmans.
The law is well settled that a corporation has no power
to endorse notes for the accommodation of others. And an
endorsement of a note by a corporation for the accommodation of others is an 'ltltra v-ires act for which it cannot be
held.· liable, especially when it received no benefit from such
endorsement, and the note is in the hands of the original
payee who has knowledge, or was charged with kno,vledge~
of the fact that ti1e note was endorsed by the corporation
for the accommodation of others. In support of this contention, we cite below just a few of the vast number of authorities holding in accordance t11erewith:
In Triplett vs. FOIIJII)er, !03 Va. 123, the Court says:
"Upon the evidence in this cause, it is clear that the substitution by the president of a company of its name as endorser, instead of his own, on a. note for which it was, in its inception, in no way liable, was without consideration to the
company, without authority from it, ultra vires, and therefore
void.''
In Haur;t vs. Vint, 68 W.Va. 657, 34 L. R .. A. (New Series)
518, the Court says: ''A manufacturing corporation cannot
lend its credit by an accommodation endorsement or contract of suretyship or guaranty."
And in the same case it is l1eld:

"A manager of a corporation has no implied authority to
sign its name as an accommodation endorser, surety or guarantor.''
In J. G. Brill Oom11any vs. Norton & Taunton Street Railway Oompatny, 189 Mass. 431, 2 L·. R. A. (New Series) 525,
the Court says: ''One ·Wl1o takes, in payment of equipment
furnished to a contractor for the construction of a street railway. notes made by and payable to the contractor itself, c.ontainin~ the endorsement of the company for which the maker
is performing work, is, in the absence of evidence that the
debt is in fact that of the endorser, chargeable with knowl-
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edge that the endorsement is merely for accommodation and,
therefore, Ultra vires/''
In Humphreys & Sons, Inc., vs. Broughlon, decided by the
Special Court of Appeals of Virginia on March 1st, 1928, and
reported in the advanced sheets of Southeastern Reporter,
dated March 31st, 1928, on page 764, the Court says: "Third
persons cannot presume tha.t the Treasurer of a corporation
has authority to borrow money and to give the note of the corporation therefor, where the note on its face imports its issuance for the personal benefit of the Treasurer.,.,
In Kennerly et al. 'vs. The Colwnbia Chernical Corporation,
137 Va. 240_. the Court says: "It is necessary to show in
some form the assent of the corporation to a contract, but in
the absence of statutory requirement such assent need not be
shown by a formal vote, nor by entry in the minutes o·f a directors' meeting.''
In Eichelberger vs. Ma;wn, 115 Va. 774, the Court says:
''An agreement to release a stockholder from his subscription upon certain conditions is not binding on the company
where it appears that the alleged agreement was not made
with the stockholders as a whole, or with the board of directo·r.s, but with certain individ!ual stockholders acting upon
their own initiative and without O!Uthor-ity to release the subsm·iber from his stock subscription. A stockholder has no
power to bind a corporation unless he. is its authorized
agent.''

In 7 R,. C. I ... 334, it is held: ''The ac.t of a. majority of the
stockholders, expressed elsewhere than at a meeting of stockholders, aR where the assent of each one is given separately
and a.t different times, is not binding ori the corporation.
And it has been held that a conveyance of all the assets of a
col'poration is not within the power of the stockholders, even
though they all sign it, without formal action at a meeting
held for that purpose.''
In Penn Li,qhterlling Rod Company vs- Board of Education,
20 W.Va. 360, it is held: "That a corporation must exercise
its power collectively, and not individually.· Thus, the members of a r,orporation aggregate cannot separately and individually give their consent, o~ enter into a contract in such
manner as to obligate themselves as a collective body 01
board.''
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In the recent case of Norton Grocery Company vs. Peoples
National Bank of Abingdon, decided· by the Court of Appeals of Virginia on September 20th, 1928, the Court held:
''When a contract is once declared ultra vires, the fact that
it is executed does not validate it, nor cam it be ratified so as
.to make it the basis of suit or ciotio'n, nor does the doctrine
of estoppel apply."
Applying the law as above set out to the undisputed evidence, it can readily be seen that the verdict of the jury in
this case against Food Products Company, Inc., was plainly
wrong; that the only proper verdict which the jury could have
found, from the evidence, was one in favor of the Food Products Company, Inc.; and hence, when it returneQ. a verdict
against the Food Products Company, Inc., it w.as contrary to
law and the evidence, and without any evidence to support it,
and the Trial Court should have set it aside and entered a
judgment thereon in favor of the Food Products Oompany,
· Inc. Even if the endorsement of the name .of Food Products
Company, Inc., by B. N. Codd on the note sued. on could be
construed as the endorsement of said corporation, then, under
the authorities above cited, the Food Products Company, Inc.,
still conld not be held liable thereon because said endorsement
was neither authorized not ratified by the corporation at a
m-e~ting of its stockholders, as req~ired by law. And even
though said note bore on the back thereof the name of Food
Products Company, Inc., still it was not the endorsement of
s·aid corporation, because the endorsement of its name was
not authorized or ratified in the manner required by law.
While it is submitted that the reasons and authorities
above set out are conclusive of the case in favor of Food
Products Company, Inc., yet, there is still another reason why
the Trial Court should have set aside the verdict of the jury
in favor of Pierce and entered a judgment thereon in favor
of Food Products Company, Inc.; and that is that the note
sued on had been cancelled by the substitution 'therefor· of
the Seligmans' unendorsed note for Twenty-five Hundred
($2,500.00) Dollars, secured by deed of trust on their equity
in certain real estate in Norfolk. The Seligm.ans and B. N.
Codd testified positively that the note sued on had been canc.elled, and gave the reasons therefor. And while Pierce testified· that the note secured by deed of trust was given as ad~
ditional security, yet, we believe that the surrounding cireumstances strongly corroborate the defendants' contention
that the· note sued on had been cancelled. It is fair to assume that if the Seligmans had agreed to give Pierce a deed
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tr:nst on their property,. in addition to the note sued on,
said note could have been secured by such :deed, and there
would have been no necessity for the Seligmans to execute
another nom. If the note ·sued on· had not been cancelled, is
it not fair to .assume that the .collateral note which the Seligmans gave Pierce would have shown that it was also secured
by such rate, just as it showed that it was secured
by the deed Gf trust note. The uncontradicted evidence is
that Pierce wanted the Seligm.ans to give him such note wh~ch
bi s bank would discount. Would Pierce not have taken ·to
ibe bank the note ·sued on j-q:st as he took the deed of trust
,note, for the reason that there would have been a· ·better
ehance for having the collateral note discounted by presenting to the bank, as security therefor," the note sued on in addition to the deed of trust note. It might be argUed that
Pierce-might have been able to discount the note by virture of ·
bis endorsement. Evidently he could not have done so; for,
if he could, he would have used the note sued on ·even
though it was .not endorsed by Elias Codd for any note
which Pierce expected his bank to discount would
nave to ·have been endorsed by him~ It is also fair
t.o a.Rsume that Pierce was wi!llin~ to accept the Seli,gmans' note secured by deed of trust in lieu of
the note sued on, because he, no doubt, believed that the Seligmans' equity in the real estate was ample to protect the
amount of said note, and that belief is confirmed by the fact
that the bank readily discounted the deed of trust note. Banks
are not keen on handling paper secured by second deeds of
trust, unless the equitytherein appears to be more than am·ple to secure such paper. The very fact that said real estate
when sold at public auction, under the most disadvantageous
eonditions due to the depre"ssion of real estate activities in the
'City of Norfolk, brought One Thousand ($1,000.00)' Dollars
more than enough to pay off all prior liens and the costs incident to such sale, including Trustee's commissions, which
·said One Thousand ($1,060.00) Dollars was paid· over to
Pierce, would strongly indicate that about four years ago,
when ·said deed of trust was executed and when the real ·estate
market values were much higher, Pierce felt that he was amply secured thereby, and he, therefore, agreed to accept it
in lieu of the note sued on which he thought was worthless,
because his bank refused to discount it, and to continue on
bis extensive dealings with the Seligmans. And because ·of
i:he cancellation of the note sued on, as herein ·s-et ·out, any
verdict against Food Products .Company, Inc.; was ·also eon-
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trary to law and the evidence, and should have been set aside
by the Trial Court.
·
(2) THE SECOND .ASSIGNMENT ·oF ERROR IS
THAT THE COURT OF LAvV AND CHANCERY ER.RED
IN REFUSING TO GRANT INSTRUCTION 3 AS OFFE·RED BY THE DEFENDANT, FOOD PRODUCTS
COMPANY, INC., WHICH INSTRUCTION WAS AS FOLLOWS:

''The Court instructs the jury tha.t if you believe, from the
evidence, that the defendant, Food Products Company, Inc.,
endorsed the note sued on for the· accommodation of the
Seligmans, then the said Food Products 'Company, Inc, is
not liable on said note, and you should find for the said Food
Products Company Inc.''
This instruction was the minimum to which the defendant,
Food Products Company, Inc., was entitled. It stated the
lnw applicable to this case, and was based on the uncontradicted evidence that the endorsement of the Food Products
Company, Inc. (and it could not be so called because. it was
never authorized nor ratified by said corporation) was an accommodation endorsement and was, therefore; an ultra vires
act for which said Food Products Company, Inc., could not
he held liable.
(3) THE THIRD ASSIGNMENT OF ERROR IS THAT
THE COURT OF LAW AND CHANCERY ERRED IN
AMENDING INSTRUCTION 3 A.S OFFERED BY THE
FOOD PRODUCTS COMPANY, INC., AND IN GIVING
SAID INSTRUCTION 3 AS AMENDED; SAID INSTRUCTION AS AMENDED OVER THE OBJECTION OF THE
FOOD PRODUCTS COMPANY, INC., READS A.S FOLLOWS, THE AMENDED PORTION THEREOF BEING
UNDERSCORED:
·

''The Court instructs the jury that if you believe, from the
evidence, that the defendant, Food Products Company, Inc.,
endorsed the note sued on for the accommodation of theSeligmans, then the said Food Products Company, Inc., is not
liable on said note, and you should find for the said Food
Products Company, Inc., unless you further believe, from the
evitlence, that all the stockhotders authorized or ralified said
endorsement, in which event you shou,ld find for the plaintiff,
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unless you f'lllrther believe that said note was oamoelled by
the agreemewt of the 1iarties."

This instruction, as amended, was improper because there
was no evidence to support the amendments thereto. There
is not a scintilla of evidence in the record that all stockholders of the Food Products Company, Inc., either authorized
or .ratified the endorsement by B. N. C'odd of the name of
the Food Products Company, Inc.., on the note sued on. On
the contrary, the uncontradicted evidence is that Elias Codd,
a substantial stockholder in said corporation holding 39%
. of its capital stock, had absolutely no knowledge of the endorsement on said note of the name of Food Products Company, Inc.,-(R., page 44), and he testified that had he known
that B. N. ·Codd had endorsed the name of said Food Products Company, Inc., on said note he would have objected
thereto. There was, therefore, no eidence, either direct or indirect, from which the jury could even infer that any such
alleged endorsement was either authorized or ratified by all
stockholders. Hence, in the absence of any evidence of either
previous authorization or subsequent ratification by said corporation in the manner provided for by law, it was error for
the Court to amend said instruction which was unsupported
by ·any evidence. Undoubtedly, the amendment of said instruction in the, manner above set out, and the granting
thereof as amended by the Court, was prejudicial to the Food
Products Company, Inc.
The authorities above cited are also relied on in support
of the argument. advanced in the second and third assignments of errors above mentioned.
For the reasons above set forth, the Court of Law and
Chancery of the City of Norfolk, Virginia, as your petitioner
i~ advised and now charges, erred to the prejudice of your
petitioner in its ruling and judgment aforesaid; and for the
errors so made and other errors apparent upon the face of
the record, the judgment of the said Court of Law and Chancery of the City of Norfolk, Virginia, in awarding the plaintiff, W. 0. Pierce, the sum of Twenty-five Hundred ($2,500.00)
Dollars with interest-thereon from July 17th, 1928, until paid,
and the costs, and a 10% attorney's fee, a.s herein above set
forth, should be reviewed and reversed. And your petitioner
accordingly prays that this Honorable Court will grant unto
it a writ of error and supersedeas to the judgment aforesaid,
and will review and reverse the said judgment' and enter
final judgment in favor of your petitioner, or remand the
case to the said Court of Law and Chancery of the City of

,,_
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Norfolk, Virginia, for further proceedings, according to law
as this Court shall deem advisable.
And as in duty bound, your petitioner will ever pray, etc.
FOOD PRODUCTS COMPANY, INC.,
By HERMAN A. SACKS,
Its Counsel.
I, Herrhan A. Sacks, an attorney practicing in the Suprem~
Court of Appeals of Virginia, do certify that in my opinion
the judgment complained of in the foregoing petition should
be reviewed by the Supreme Court of Appeals of Virginia.
HERMAN A. SACKS.
Writ of error allowed and sttpersedeas awarded. Bond
$3,500.00.
JESSE F. WEST.
Octo. 6~ 1928.
Rec'd Octo. 8/28.
H.S.J.
VIRGINIA:
Pleas before the Court of Law and Chancery o:f the City
of Norfolk, at the Courthouse of said City, on the 15th day
of August, 1928.
·
Be It Remembered, that heretofore, towit: At rules held
in the Clerk's Office of th~ said Court, on the First Monday
in l'viay, 1928, came W. C. Pierce, plaintiff, by his Attorney,
and filed in the Clerk's Office his Declaration against L. Seligman and S. Seligman, partners trading as York Commis. sion Company, Food Products Company, Inc., a corporation, and Louis Savage, defendants, in the words and figures
following:
.
W. C. Pierce complains of L. Seligman and S. Seligman,
partners trading as York Commission Company, Food Products Company, Inc., a corporation, and Louis Savage, of a
plea that they render unto him the sum of Twenty-seven
Hundred and Fifty Dollars ($2,750.00), which· to him they
owe, and from him unjustly detain; for this, to-wit: that here-
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tofore, to-wit, on the 2nd day of June, 1924, the said S. Seligman and L.- Seligman, pa.rtners trading as York Commission Company, made their negotiable note, which note was
in the following tenor:
Norfolk, Va. 6/2 1924.

$2,500.00

·a.

Days after date we promise to pa:y to the order of W.
Pierce negotiable and payable without offset at The eitizens
Bank of Norfolk, Virginia, Two Th<;>usand Five Hundred
U0/100 Dollars. The endorsers hereof waive protest, presentment and notice of dishonor, and the makers
page 2 ~ and endorsers severally waive the benefit of home.stead exemptions as to this debt, and in default of
payment at maturity agree to pay all cost of collection, includiing attorn-ey's fee of ten per cnt.
By (Signed)
"

YORK COMMISSION CO.,
L. SELIGMAN,
S. SEIJIGMAN.

:and delivered the same to the Food Products Company, Inc.,
a corporation, and Louis Savage, Who endorsed and delivered
the said note, while the same was unpaid, to the; said plaintiff, and that the said plaintiff afterwards, to-wit, demanded
payment of the said makers and endorsers thereon for the
·said sum of Twenty-five Hundred Dollars ($2,500.00), together 'vitl1 ten per cent., attorney's fee as provided in the
:said note, but said defendants, nor either of them, nor any
·other person, would pay the s-aid sum specified in 'the said
note.
·
· And the said plaintiff alleges that the· aforesaid note :qas
l>een reported for taxation and assessed for each and every
year for which taxes were due thereon.
And the said defendants have wholly neglected and refused, and do still neglect and refuse, to pay to the said plaintiff the said sum of Twenty-seven Hundred and Fifty Dollars ($2,750.00), to.the aamage of t~e said plai~tiff of the sum
<Of Twenty-seven Hundred and Fifty Dollars ($2,750.00,) ..
And therefore institutes this action of debt.
W. c.· PIE'ItCE,
By W. L .. DEVANY, Jr., p.

o.
1,

W.

L~

DEVANY, Jr., p. q.

'.

\

..
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pnge 3 } Virginia:
·
In the Clerk's Office of the Court of Law and
Chancery of the City of Norfolk~ on the 4th day of May, 1928..
I hereby certify that the foregoing is a copy of the account
··on which the action mentioned in the writ hereto annexed
is· to be made.
W. L. PRIEUR, Jr., Clerk,
By H. L. BULLOCK, D. C.
State. of Virginia,
Corporation of the City of Norfolk, to-wit:
Personally appeared before me, R. M. Sharpley, a Notary
Public jn and for the Corporation aforesaid, in the State of
Virgiri.ia, W. C. Pierce, who being first duly sworn says that
he. is the plaintiff in the foregoing suit and that the said
L . Seligman and S. Seligman, partners trading as York Commission Company, Food Products Company, Inc., a corporation, and Louis Savage, are indebted to him in the sum of
Twenty-seven Hundred and Fifty Dollars ($2750.00), evidenced by a negotiable note a copy of which follows:
$2,500.00
Norfolk, Va. 6/2 1924.
Days after date we promise to pay to the order of W. C.
Pierce negotiable and payable without offset at The Citizens
·Bank of Norfolk, Virginia, Two Thousand Five Hundred
00/100 Dollars. The endorsers hereof waive protest, presentment and notice of dishonor, and the makers and endorsers
severally waive the benefit of homestead exemptions
page 4 ~ as to this debt, and in default of payment at maturity agree to pay all costs ·of collection, including attorney's fee of ten: per cent.

YORK COMMISSION CO.,
By (Signed) L. SELIGMAN,
"
S. SELIGMAN.
Endorsements :
S. Seli~an
The Food Products Co., Inc.,
B. N. Codd, Treas.
Louis Savage.
the said amount being due and unpaid, and that there are no
just discounts, off-sets, credits or counter claims against sald
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demand, either in law or equity, and that the said sum is now
due and pa:yahle.
W. C. PIERCE,
Subscribed and sworn to before me this 3rd day of May,
1928.
R. M. SHARPLEY,
Notary Public.
My c-ommission expires April 27th, 1932.

Virginia:
In the Clerk's ·Office of the Court of Law and Chancery of
the City of Norfolk, on the 4th day of May, 1928.
page 5

~

I hereby certify that the foregoing is a copy of the
account on which the action mentioned in the writ
hereto annexed is to be made.

W. L. PRIEUR, Jr., Clerk.
By H. L. BULLOCK, D. C.
Whereupon, the defendants, The Food Products Company,
Incorporated, a corporation and Louis Savage, being duly
summoned and failing to appear, a conditional judgment was
entered against th~m.
And afterwards, to-wit: At rules held in said Clerk's Office, on the Second Monday in May, 1928, came again the
plaintiff, by his attorney, and the defendants, Food Products Company, Incorporated, a corporation, and Louis Savage, still failing to appear, the judgment entered herein at
rules against them was confirmed.
And afterwards : In the Court of Law and Chancery of the
City of Norfolk, on the 21st day of May, 1928.
This day came the defendant, Food Products Company,
Inc., by its attorney and moved the Court to set aside and
vacate the office judgment as to it, entered herein at rules, the
further hearing of which motion is continued, and
page 6 ~ on motion of the said defendant leave is granted
it to file herein its affidavit which is accordingly
filed.
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The following is the affidavit referred to in the foregoing
order:
State of Virginia,
City of N'orfolk, towit:
This day personally appeared before me, Herman A. Sacks,
a Notary Public for the ·City aforesaid, in the State of Virginia, David Becker, in my City aforesaid, who bei~g first
duly sworn according to law ,made oath and stated that he.
is Treasurer of, and Manager for, Food Products Company,
Inc., one of the defendants in the above entitled cause of action; that to the best of his knowledge and belief, the said
Food Products Company, Inc., is not indebted to the said W.
C. Pierce, the plaintiff in the above entitled cause of action,
as alleged in the declaration filed therein.
DAVID BECKER, Treasurer.

Subscribed and sworn to before me this 1.5th day of May,
1928.
HERMAN A. SACKS,
Notary Public.
page 7

~

And afterwards : In said Court on the 24th day
of May, 1928.

This cause came on this day to be heard upon the motion
of Food Products Company, Inc., one of the defendants in
the above entitled cause, to set aEiide, vacate and annul a certain office judgment obtained against it by the said plaintiff in
the Court of Law and Chancery of the City of Norfolk, Virginia, on· the 16th .day of May, 1,928, 'vhich office judgment is
alleged to have become :final on the 19th day of May, 1928,
and was argued by counsel for the plaintiff and by counsel
for said Food Products Company, Inc.
And it appearing to the Court that said office judgm~nt
'vas entered less than two weeks from the time the summons
of this .action was served on the said defendant, Food Products Company, Inc., and that, therefore, said judgment was
erroneously entered against said Food Producls Company,
Inc .• it is therefore, ordered, adjudged and decreed that the
aforementioned office judgment be, and the same hereby i~
set a,side, vacated and annu])ed. And it is further ordered
by the, court that said cause of action be reinstated on the
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'docket, with liberty to the said defendant, Food Products
Company, ·Inc., to plead and to file such pleas in. this cause
.as it may be per~~ted to . do by law.
And thereupon the defendant, Food Products Company,
Inc., filed ·herein its plea of gener.al issue and its affidavit and
the plaintiff replied generally to the said plea of general
issue.
/

page 8 }

The following is the plea of general issue and
affidavit referred to in the foregoing order.

The defendant, Food Products Company, Inc., by its attorney, comes and says that it does not owe the sum of Twenty·seven Hundred and Fifty ($2,750.00) dollars, in the declaration in this action demanded, in manner and form as the
plaintiff hath complained against it, nor is it indebted to the
said plaintiff in any sum whatso-ever. And of this this the said
defendant, ],ood Products Company, Inc., puts itself upon
the country.
HERMAN A. SACKS,
Attorney for Food Products Co., Inc.
.'State of Vir~nia,
City of Norfolk, towit:
This day personally appeared before me, Herman A. Sacks,
·a Notary Public. in and for the City aforesaid, in the State
·of Virginia, D. Leroy Becker, in my City aforesaid, who being first duly sworn according to law, made oath and stated.·
that he is Treasurer of, and Agent for, Food Products Com:pany, Inc., one of the defendants in the above entitled action,
:and that the matters and things stated in the foregoing plea
are true.
D. LEROY BE'CKER.
Subscribed and sworn to before me this 23rd day of May,

1.928.

.

.

.

.

.

HERMAN A. SACKS,
· Notary Public.
State of Virglnia,
· City of Norfolk, to-wit:
This day personally appeared before me, Herman A. Sacks,
:a Notary Public in and for the City aforesaid, in the State

ze
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of Virginia, D. Leroy Becker, in my City aforesaid,.
who being first duly sworn according to law, made
oath and stated that he is Treasurer of, and Agent
for, Food Products Company, Inc., one of the defendants
in the above styled action, and that the. plaintiff is not entitled, as the affiant verily believes·, to recover anything from
the sai_d defendant, Food Products Company, Inc., on the
claim mentioned in the declaration. filed in this cause.

page 9
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D. LEROY BECKER.
Subscribed and sworn to before me this 23rd day of May,.
1928.
HERMAN A. SACKS,
Notary Public.
And afterwards, to-wit: ·At rules held in the Clerk's Office on the first Monday in June, 1928, the defendants, L. Seligman and S. Seligman, partners trading as York Commission Company, being duly summoned and failing to appear,
a conditional judgment was entered against them.
And afterw~rds, to-wit: At rules held in the Clerk"s Office
on the Second Monday in June, 1928, and the said defendants,
L. Seligman and S. Seligman, partners trading as York Commission Company, still failing to appear the judgment en·
tered herein at rules against them was confirmed.
And afterwards: In the said Court of Law and Chancery
of the City of Norfolk, on the 15th day of June, 1928.
Upon application of the defendants, L. Seligman and S.
Seligman, the office judgment hitherto entered in this cause,
on the 13th day of June, 1928, is hereby set aside,.
page 10 ~ and the defendants are permitted to enter their
plea.
Thereupon on motion of the defendants, leave is granted
them to file herein their plea of nil debet and their affidavit
which are accordingly filed, and the plaintiff replied generally to the said plea of nil debet.
The following is the plea of nil debet and affidavit referred to in the foregoing order:
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PLEA .OF NIL DEBET.
The said defendants, L. Seligman and S. Seligman, partners trading a.s York Commission Company, by their Attorney, come and say tha.t they do not owe the sum of Two Thousand, Seven Hundred and Fifty Dollars ($2,750.00) in the
declaration in this action demanded, in manner and form, as
the plaintiff has complained against them, and of this the said
defendants put them~elves upon the country.

MOE LEVY, p. d.
State of Virginia,
City of Norfolk, to-wit:
This day, in the City of Norfolk, L. Seligman and S. Seligman personally appeared before me, Moe Levy, a Notary Public of and for the City aforesaid, in the State of Virginia,
and made oath that they are the defendants in this action
and that the .plaintiff is not entitled, as the affiants verily believe, to recover anything from the defendants on such claim.

L. SELIGMAN,
S. SELIGMAN.
page 11

~

Subscrihed and sworn to before me, this 15th day
of June, 1928; in testimony whereof I have. hereunto set my hand, the day, month and year aforesaid.

MOE LEVY,
Notary Public.
And afterwards In said Court, on the 18th day of June,
1928.
On motion of the defendants, leave is granted them to file
herein their special pleas, and on motion of the defendants
the plaintiff is ordered to file herein his bill of particulars.
And afterwards : In said Court, on the 20th day of June,
1928.
On motion of the defenda;nt, Food Products Co., Inc., leave·
is granted it to file herein its special plea, which is accordingly filed.
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The following is the S.pecial Plea referred to in the foregoing order:
SPECIAL PLEA.
The said defendant, Food Products Company, Inc., by its
attorney, comes and says tha.t the sa.id plaintiff ought not to
have or maintain his action against it, for this, to-wit:
That at the time the note sued on in this action was delivered to the plaintiff, the defendants, L. Seligman and S. Leligman, partners trading as York Commission Company,
were indebted to the said plaintiff in the sum of
page 12 ~ approximately Eight Hundred ($800.00) Dollars;
that the said L. Seligman and 8. Seligman had desired further credit from the said plaintiff, whereupon the
Raid plaintiff suggested that if the said L. Seligman and
S. Seligman gave him their note for Twenty-five Hundred
($2,500.00) dollars endorsed by L. Savage, Food Products
Company, Inc., and Elias Codd, that he, the said plaintiff,
would thereupon extend credit to the said L. Seligman and
S. Seligman to the extent of Twenty-five Hundred ($2,500.00)
Dollars; that the said L. Seligman and S. Seligman obtaiued
the endorsement of L. Savage and of one B. N. Codd for the
said Food Products Company, Inc., but not ·the endorsement
of the said Elias Codd; that the said L. Seligman and S.
Seligman delivered said note to the plaintiff endorsed by the
said B. N. Codd for the Food Products Company, Inc., and
L. Savage, and they informed said plaintiff that they could
not obtain the endorsement of the said Elias Codd; that the
said plaintiff accepted said note of the said L. Seligman and
S. Seligman, endorsed as aforementioned, for the purpose
above set out; that shortly thereafter, the said plaintiff in'formed the said L. Seligman and S. Seligman that he was un-.
able to discount said note without the endorsement of the
said Elias Codd ; that the said plaintiff then himself endeavored to get the endorsement of the said Elias Codd on
said note, but was unable so to do; that thereupon the plaintiff requested and obtained from the said L. Seligman and S.
Seligmen, in lieu of the aforementioned note, another note
for the sum of Twenty-five Hundred ($2,500.00) dollars·,
made by the said L. Seligman and S. Seligman, and
page 13 ~ secured by a deed of trust on some of their real
estate, which deed of trust ·is recorded in the
Clerk's Office of the Corporation Court of the City of Nor- ·
folk, Virginia; tha~ the said plaintiff promised and agreed to
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return to the said L. Seligman and S. Seligman the note first
above mentioned upon the execution and delivery to him by
the said L. Seligman and 8. Seiigman of their note secured by a deed of trust on their property, as aforementioned; that when the said L. Seligman and S. Seligman executed and delivered to the said plaintiff their note secured · ·
by a deed of trust on their real estate, as aforementioned, they
asked the plaintiff for the note first above mentioned and
endorsed by the said L. Savage and B. N. Codd for Food
Products Company, Inc., but the plaintiff stated to the said
L. Seligman and S. Seligman, that he had misplaced said note,
and ·promised to return said note as soon as he would find
it ; that the said L. Seligman and S. Seligman several times
thereafter asked the plaintiff for the note first above men~
t.ioned, and the one: upon which this action 'vas brought, and
the plaintiff always stated to them that he had no.t found said
note, and promised them to return it as soon as he found it.
And the said Food Products Company, Inc., further ·avers
that the note upon which this action is brought was, for the
reasons aforementioned, cancelled and annulled upon the
'execution and delivery to the said plaintiff by the said L. Seligman and S. Seligman of their other note secured by a deed
of trust on their property, as aforesaid, and· that it was the
duty of the said plaintiff to return the note first above mentioned to the said L. Seligman and S. Seligman, in
page 14} accordance with their arrangement above set out,
and that, therefore, there is no liability on the .said
Food Products Company, Inc., on said note.
And the said .Food Products Company, Inc.,. further avers
that tt is not liable as endorser of said note for the reason
that the said B. N. Codd, who appears to have endorsed said
note for said Food Products Company, Inc., had no authority
to endorse said note for said corporation; and that the al. legecl endorsement of B. N. Oodd for Food Products Com- ·
pany, Inc., if it be an endorsement, was made for the accommodation of the said L. Seligman and S. Seligman. .And
this, the said defendant, Food Products Company,· Inc., is
ready to verify.
.
HERMAN A. SACKS,
Attorney for Food Products Co., Inc.

And afterwards: In said Court, on the 14th day o·f .July,
1928.
On motion of the defendant, Foo~ Products Compan.y, Inc.,
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leave is. granted it to file. herein its affidavit which is aooordingly filed.
The following is the affidavit referred to in the foregoing
order:
State of Virginia,
City of Norfolk, to-wit:
This day personally appeared before me, Herman A. Sacks,
a Notary Public for the City aforesaid, in the State of Virginia~ D. Leroy Becker, in my City aforesaid, who being
first duly sworn according to law made oath and
page 15 ~ stated that he is Treasurer of and Agent for
],ood Products Company, Incorporated, one of the
defendants in the above entitled action; and that to the best
of his knowledge and belief the said Food Products Company; Incorporated, did not, as such corporation, make or
endorse the note sued upon and as alleged in the declaration
filed in the above entitled cause of action.

D. LEROY BECKER.
.. Sub~cribed and sworn to before me this 14 day of July,
1928.
HERMAN A. SACKS,
Notary Public.
And afterwards: In said Court, on the
1928.

~7th

day of July,

This day came the parties by their attorneys, and on motion of the plaintiff, leave is granted him to file herein his
bill of particulars, which is accordingly filed, and then came .
· a jury, to-wit: J. F. Santos, R. K. Denby, W~. G. Snell, Wm.
P. Selle, John R. Randolph, S. C. Schenck, and Z. B. Sears,
who being sworn the truth to speak upon the issue joined,
and having heard the evidence, returned a verdict in these
words: "vVe, the jury find in favor of the plaintiff in the
sum of Twenty-five· Hundred Dollars and ten per. cent attorney's fees.''
Whereupon the said defendants moved the Court to set
aside the verdict of the jury and grant them a new trial on
the grounds that the said verdict is contrary to ·the law and
the evidence, the further hearing of which motion is continued.

Food Products Co., Inc., v. W. C. Pierce.
page 16 }
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The foHow;iug is the Bill of Particulars. referred to in the foregoing order:

For a bill of particulars the said plaintiff says :
That as of May 31st, 1924, the said S. Seligman and L.
Seligman, partners trading as York Commission Company,
were indebted to him in the sum of Sixteen Hundred Seventyfour and 45/100 Dollars ($1,674.45) and that he was unwilling
to extend further credit to the said York Commission Com..
pany and asked that some security be given to guarantee his
account; that the said parties offered him as security for said
amount due, together with such further credit as might be extended, the said note sued on, together with a note for the
sum of Twenty-five Hundred Dollars ($2,500.00), secured by
a third mortgage on the property of S. Seligman; that on
.consideration of the said security offered the said plaintiff
sold from time to time additional merchandise and at the date
of the closing out of the account, there was ·then due the
plaintiff Forty-two Hundred Forty-six and 93/100 Dollars
($4,246.93), evidenced by open account and a negotiable note;
that on -, 1928, the said plaintiff was paid the sum of One
Thousand Dollars ($1,000.00) on account, it being the sum
realized from the sale of the said Seligman's property under a second deed of trust, that amount representing the
equity secured by the third deed of trust note held by the
plaintiff. A copy of the account from May 31st, 1924, to the
date of the closing out of the· said account is hereto attached
and made a part of this bill of particulars.

W. C. PIERCE,
By counsel, p. q.
page 17

~

And afterwards : In said Court, on the 28th day
of .July, 1928.

This day eame again the parties by their attorneys, and
thereupon the plaintiff moved the court to permit him to the
herein his answer to the defendant, Food Products Company,
Inc.. motion to set aside the verdict of the jury entered
herein, which motion being fully heard by the court is overruled, and it is ordered that the said answer be rejected.

To which ruling of the court the plaintiff by his attorney
excepted.
And afterwards : In said Court, on the 13th day of August,
1928.
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This day came again the parties by their attorneys and
the defendant's motion for a ne·w trial heretofore made on
July 17, 1928, being fully heard by the court, is overruled.
Therefore it is considered by the Court that the plaintiff
recover of the defendants, L. Seligman and S. Seligman,
partners trading as York Commission Company and Food
Products Company, Inc., the sum of Twenty-five Hundred
Dollars ($2,500.00), with interest from July 17, 1928, until
paid, and his costs by him in this behalf expended, and ten
per cent attorney's fees, on a note waiving the home:stead
exemption.
.
It is alleged that said note has been reported for taxation
according to law.
To which ruling and judgment of the court, the defend...
ants duly exc.epted.
page 18 ~

At the instance of the defendants, who desii·e to
present to the Supreme Court of Appeals a petition for a writ of error and supersedeas to this judgment,
it is ordered that ·when the defendants, or some one for them
shall give bond with surety before the Clerk of this Court, in
the penalty of Three Thousand Dollars, conditioned according to law, execution of this judgment shall be suspended
from that date for a period of sixty days from the expiration
of this term of Court.
And now, in said .Court, on the 15th day of August, 1928..
This day came again the plaintiff, W~ C. Pierce, by his
attorney, and the defendant, The Food Products Company,
Inc.orporated, by its Attorney, and the said defendant, The
Food Products Company, Incorporated, in pursuance of the
leave heretofore given .it and within the time allowed hy law
therefor, tendered its four certificates of exceptions, num:.
bered one, two, three and four, and the plaintiff his bills of
exception Numbers 1 to 3, both inclusive, after it duly appeared that proper written notice1 pursuant to law, of the
time and place of presenting the certificates of exceptions ·
had been given to all parties of record, who were present
when said certificates were presented and signed, which certificates were received, signed and sealed by th court, and ordered to be made a part of the record in this case.
The following are the Certificates of exception and bills of
exception referred to in the foregoing order:
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page 19 ~CERTIFICATE OF EXCEPTION NUMBER
ONE.
'The folloWing evidence on behalf of the plaintiff and of
the defendant, The Food Products Company, Incorporated,
respectively, as hereinafter denoted, is all of the e,vidence that
was introduced at the trial of this cause.
The minute book of The Food Products Company, Incorpo..
rated, conU\ining the minute-s ·of the said The Food Prod~
ucts Company, Incorporated, which was. introduced in evidence is attached to and made a part of this certificate of
· ·exception.
Said evidence is as follows, to-wit:
I

page 21 } Virginia,
.
.
In the Court of Law & Chancery of the City of
~orfoUL
·

W. C. Pierce, Plaintiff,
vs.
.
L. Seligman and S. Seligman, Partners trading as York Com. mission Company; Food Products Company, Incorporated,
a. corporation, and Louis Savage, D-efendants.
Before Honorable Richard MellW'aine in the ·above court
·on Tuesday, .July 17th, 1928.
·
Present: Mr. W. L. D·evany, Jr.. , for the plaintiff; :Mr. He.r.n1a11 A. Sacks and Mr. Moe Levy, for the Defendants.
~

}Ir. Devany introduced the note in question and
also letter dated April 6th; 1928, addre.ssed to the
Food Products Company, Incorporated, demanding "payment
:and then rested.

page 22

The note and letter are as follows!
"'$2500.00

Norfolk, Va., 6/., 1924.

Days after date we promise to pay to the. order of W. ·C.
Pierce negotiable and payable without offset at
·
THE· CITIZENS BANK, OF NORF()[.,K, VIRGINIA
Two Thousand Five Hundred and no/100 ........... Dollars
The endorsers hereof waive protest, presentment and no-

,

-
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tice of dishonor, and the makers and endorsers severally
waive the benefit of homestead exemptions as to. this debt, and
in default of payment at maturity agree to pay all cost of
eollection, including attorney's fee of ten per cent.
(Signed) YORI{ COMMISSION CO.
By L. SELIG~IAN,
S. SELIGMAN."
Endorsements on the above note are as- follows :

'' s. seligman.

The Food Products Go., Ine.,
B. N. Codd, Treas~
Louis Savage.''
Letter making demand for payment is as
page 23
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follows~

''April 6th, 1928..

ood Products Co., Inc.,
Norfolk, Virginia.
1

}

Gentlemen:'

J·

Mr. W. C. Pierce has turned over to me for colle.ction a
note made by the York Commission Company, by L. Seligman and S. Seligman_ and endorsed by S. Seligman, your
company and Louis Savage, in the sum of Twenty-Five Hundred Dollars ($2,500.00), together with ten per cent. attorney's fee.
I will thank you to let me have your check to cover
promptly.
Very truly ycrnrs,
W. L. DEVANY, Jr."
~Ir. Sacks thereupon objected and called the court's attention to the affidavit denying that the note was made by the
Food Products Company, Incorporated.
Mr. Devany stated that he appreciated that fact.

page 24 }

MR. L. SELIGMAN
a witness for the defense after being duly sworr
testified as follows:
·

r
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DIR.ECT EXAMINATION.

By Mr.· Sacks:
Q. ·Your name is L. Seligman 7
A. Yes.
Q. Mr. Seligman, you and your brother had been engaged
in the meat business in Norfolk for a number of years had
you ont~
A. Yes.
Q. And you had dealings with "\V. C. Pierce had you not?
A. Yes.
Q. How long!
A. ·we owed him about eight hundred or nine hundred
dollars.
Q. How long had you been dealing with him 7
A. Six or seven years.
Q. And you stopped dealing with him ho'v long ago f
A. A year and a half.
Q. Your dealings started with him then approximately
nine years ago7
A. Yes.
Q. You started to say you owed him nine hundred dollars
or so~
A. Yes.
Q. When you owed it to him what arrangement was made
·
between you and him 7
page 25 ~ A. By that time 've wanted to get some more
merchandise so Mr. Pierce whom we owed about
nine hundred dollar.sQ. In the first place do you remember in what year this
was 7
A. I think it was in 1924.
Q. Alright, go ahead.
A. We owed him eight or nine hundred dollars and 've
&~ked him for more credit. Then Mr. Pierce ma'de a proposition that we give him a note endrosed by good endorsers.
He said we can make it $2,500.00 and get more credit so we
gave him a note endorsed by the Food Products Company
and L. Savage and then he wanted another; so Elias Codd
'vas suggested and my brother went to him and he would not
endorse it for him. Then I went to him and he would not endorse it; then Mr. Pierce came to our place and said ''what
about the note". I said "I cannot get 1\fr. Elias Codd's endorsement''. J\IIr. Pierce then went with me to get Slias
Codd 's endorsement, but he refused; so then, when we c.ould
not get his endorsement Mr. Pierce asked for the note. He
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asid he wot1ld take it and go to the bank and try to get the
money on it, and a few days later on he said he could not do
anything with it; that he could not discount it unless Elias
Codd endorsed it. Then he said let's give a different se..:
curity. We made the proposition that w·e would give a deed
of trust on the Dartmouth Street property and my brother
· had some property in Winona; so we gave it to him
page 26 ~ for $2,500.00. After the deed of trust he made
it about $1,600.00. Se we gave a collateral note for
$1,600.00 secured by deed of trust; then we paid him $900.00 ;
so to that time we gave checks and about two years later I
think we figured it up and we owed him $2,900.00-I P,on't
remember 'vhat it was exactly-I guess he has it on his books.
\V e always kept on curtailing and I think we owe him $2,600.00.
Q. Let me se if 've can't break this. up. In 1924 when you
.(\'ved him eight. hundred or nine l1undred dollars you wanted
to· get more merchandise and he then suggested you give him
security for $2,500.00 and you were to do so-is that correct?
A.. Yes.
Q. Then you say you got this note and endorsements. Now
when you went to the Food Products Company who put the
signa tur·e on there?
A. B. N. Codd.
Q. Did yon tall~ to anyone else about it?
A .. No.
Q. You asked him to endorse it and he did so~
A. Yes.
Q. Did he endorse· it at the same time?
A. Yes. .
.
· Q. Did l1e say you should hold a meeting of the directors f
page 27

~

Objection by Mr. Devany as leading.

Objectjon ·sustained.
Q. Then who went with you to I\1:r. Elia-s Codd to get him
to endorse itT
A.. I went first by myself; then my l)rother went and he refused to endorse it, and then 1\!r. Pierce went.
Q. When Mr. Elias Godd refused to endorse the note did
you tell Mr. Piercef
·
A. Yes.
Q. What did he do?
A. He said lw would go with me to Elias Codd to get his
signatnre on the note.
.
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Q. Did he?
.A. Yes.
Q. Did he ask him to endorse it r
A. Yes.
(~. What did he say7
A. He said he could not do it.
Q. What was done with the note Y
A. Mr. Pierce asked for it. Said he would go to the, banlr
and see 'vhat he could do. He came back and said· he could
not do anything with it. We talked it over and he asked for
a deed of trust for twenty-five hundred dollars.
Q. When he asked for the deed of trust and yon gave it did
you give him another note for $2,500.00 secured by the deed
t~f trust?
A. Yes.
page 28 ~ (~. You gave a second note for $2,500.00 secured
by a deed of trust also Y
A. Yes ...
·Q. Did you give any other notet
A. No-just the collateral note ..
Q. So. you gave the $2,500.90 note secured by a deed -of
trust and a. collateral note for the amount actually due Y
A. Yes.
Q. What was to be done :with the first note-the note sued
'On.
A. He was supposed to give it· ba'Ck; but he said he could
not find it. We gave one note 'vhich he was supposed to give
l1ack, but he did not.
.
Q. He was supposed to return that note~
A.· Yes.
Q. You asked him for it, did you 7
A.. Yes.
Q. He said he could not find it?
A. Yes.
Q. Was 1\tir. Pierce to keep all the notes, including the one
•endorsed by Codd?
·
A. N o-i1e was to return the :fir.st note.
Q. When you gave the collateral note at the time you gave
the deed of trust note what was that forT
A. Sixteen hundred and some dollars.
Q. Why?
page 29 l . A. We owed him that and he gave a receipt for
.
some pork.
·
Q. Then the collateral note was for the amount actually
cowed him by you 7
.
.
A. Yes.
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Q. Was it ever actually curtailed~
A. Yes, it was curtailed sixty days-ninety days and like
that.
Q. Was it ever made any bigger~
A. Yes-two" years later we figured it $2,9'00.00 and gave
him a collateral note secured by a deed of trust, and the not~
secured by the deed of trust always remained the same.
Q: That happened in 1924 Y
A. Yes-.
Q. When was the first time Mr. Seligman, that Mr. Pierce
ever asked yon, or mentioned to you, the fact that he was
holding this note and that it was not paid Y
A .. That's the first time when he brought this suit. I figured the note was the same as one found in the street would
be.
Q. Was that the first note you ever gave him Y Did you
give notes for prior transactions!
A. No.
Q. What kind of account did you have with Mr. PierceY
A. A running account.
Q. Whatever you bought was charged against yon and
whatever yon paid was credited to your account T
page 30 ~ A. Yes, we could not get straight with him for
a year and a half because he would present bills
for .seven months later.
Q. In other words you would get merchandise charged and
it would take some time for him to find it out and charge
you with it!
A. Yes.
CROSS EXAMINATION.

By Mr. Devany:
Q. Mr. Seligman, didn't yon open an account with Mr.
Pierce in September, 1923 f
A. The first time, I guess so.
Q. In. June 1924 you say yon were indebted to Mr. Pierce
for how much f
·
A. I do not remember.
Q. Would yon deny it was $1,674.40¥
A. At the time 've gave the note it was eight or nine hundred dollars. I do not remember exactly how much. The
tW10 bills for pork made it $1,600.00.
Q. After the 31st of :Niay 1:924 you did not buy anything
from him until the· 9th of July?
A. I guess so.
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Q. At the time you gave the note on June the 15th-you
remember the date of the note for $1,674.001
.A.. It was secured by a deed of trust.
Q. Do you remembe;· the date you gave him the note~
A. No.
page 31 ~ Q. If Mr. Jordan would state that the note was
dated on June 15th, 1924, you would not deny it
would you?
A. ·Certainly not.
Q. If your account showed you paid nothing from the first
day of June to the 9th of July you would not deny it'vould you 7
.
A. I do not remember-! could not tell you-I believe the
books show.
Q. Do you remember how many times you increased the
collateral note you were telling Mr. Sacks about 1
.A.. Just once.
Q. And it was increased to what amount'
A. $2,900.00.
Q. Was it not $3,000.00 7
A. ·Yes.
Q. And you owed him on the $1,674.00 note $900.00~
A. ·Yes.
Q. And your balance with A-fr. Pierce at that time, on June
15th, 1926-do you remember the amount due him 1
A. That's when we straightened it out in the office.
Q. You went over them with him didn't you~ You had your
bookkeeper with you and you paid statement made from your
books?
A. Yes.
'·
. ··'~Torr
Q. I ask you Mr. Seligman if this is not the account your
bookkeeper brought at that time?
page 32 ~ A. That's the time we inc.reasecl the note.
Q. Is that the account the bookkeeper made from
your own books?
A. Yes.
Q. It shows ho'v much~
A. $2,293.59.
Q. Now, :hfr. Seligman at that timeA. How is that given for $2,900.00? That is not the last
statement.
Q. I am asking if that is not the statement made on the
16th day of 1\fay 1926 by your Bool{keeper from your own rec ..
ords-isn 't that correct?
A. Its here-I cannot remember.
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Q. You went over ~fr. Pierce's books with your own bookkeeper did you not?
A. Is that. the last one J\fr. Pierce. How is that for
$2,900.00. r:rhis is right. 'J:he last time we owed him $900.00.
(~. You o'ved him $2,293.59 on your open account and you
'vent over there and went over Mr. Pierce's books at that
time. didn't yon f
A. Yes ..
Q. And there were only twro items questioned were 'there
not~

A. Yes.
Q. One was for· $37.19 and one for $34.38 f

A. Yes.
Q. There was no question about the $1,674.00
· 'item owed him on June Lst, 1924?
A. We straightened that up.
.
Q. And you reduced the note clown to $900.00 in J nne 1926 f
A. Yes.
·
Q. N o,v, ·Mr. Seligman, when yon brought the note which
are suing on to-day to :Mr. Pierce you I1ad the signature of
the Food Products Company on there, didn't you 1
A. Yes.
Q. They endorsed it for you f
A. Yes.
Q. And ::Mr. Louis Savage?
A. Yes.
Q. ·And after Mr. Pierce had taken this note you delivered
it to him for advances of $2,500.00 and to take .care of the
.amount owed him up to J nne first?
A. He said he would go to fhe bank and see them and see
what he could do ..
Q. You turned it over to secure him for the money you
o·wed him and to advance you goods up to $2,500.00 worth f
A. Yes.
Q. N o,v, at that time 1\ir. Pierce took this note to consider
fhe financial responsibility of the makers and endorsers, did
he notY
A. He said he didn't know what 11c could do with it. He
said he w·ould go to the bank and find ont if h~
page 34 ~ could discount it or not.
Q. You gave it to him• to secure him?
A. Yes.
Q. And didn't he come back and say he needed additional
security?
·
page 33

~

A. No.
Q. Then wl1y did yon offer to give the second mortgage on
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the Dartmouth and the third mortgage on the Winona prop~rty7

A. To get the note straightened up the -deed of trust was
.given him.
Q. So you deny he required additional security~
A. No.
Q. Then why give that ·note?
A. He said he would hold it.
Q.. Did you ever demand his returning the note?
A. Yes.
Q. Who was 'vith you when you did thatf
A. No-one else-I asked if he would give the note back
:and he said he could not find it.
Q. Were you in his office when you asked for it?
A. I guess I w·as.
Q. You went in his office and demanded this note·~
A. Sometimes he used to come to our place.
Q. How many times did yon ask him for it?
A. Once or twicc--tl1ere 'vas rio use asking him fot it mor~
than that.
Q. When you made this $3,000.00 note on the
page 35 ~ 15th of June 1926, did you say anything about that
notet
A. I don't remember-I considered the note as cancelled.
Q. Yon considered it as cancelled?
A. Yes.
Q. Now l\[r. Seligman, you closed your account out with
1\fr. Pierce in 1927, did you·?
A. Yes.
Q. The last item was last year?
A. Yes.
(~. How much did you owe him at that time-do you know? ,
A. I do not.
Q. How much \Va.s tl1e collateral note after the last payment-what was the balance due on the note?
A. About $2,600.00.
Q. \Vas it not. $2,750.00?
A. Mr. Sacks l1a.ve you the note.
Q. What did you O\Ve him on opei1 account?
A. I don't lmow.
Q. \Vould you deny it was $1,496.93 more than the note'
A. The $2,600.00 note?
Q. That it m~de a total of $4,629.00 ~
A. I don't kno'v anything about that.
Q. Your firm has been in bad financial contion for some
time ha.s it not .7
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A. Yes.

Q. Mr. Louis Savage is also in bad financial eonpage 36 } tion is he not, and has been for some time f
A. I don't know his busines~.
Q. He is related to yon is he. not Y
A. Yes.
Q. Do you Jmo'v if he has any assets· ·wha tsoeverf
A. I do not kno,v.
Q. Now Mr. Seligman the property on Dart Street was sold
under the deed of trust f
A. Yes.
Q. Whose deed of trust 'vas it sold under?
A. The ]/futual Building Association.
Q. Did it bring the amount due the Building and Loan Association.
A. I don't know 'vhether it did or not.
(~. How many deeds of trust were on the Winona property 1
A. This w'as the third mortgage.
Q. Has that property been sold under that deed of trust T
A. Yes.
Q. What note holder sold that f
A. I don't know.
Q. Don't you know it was sold under the second mortgaget
A. Yes.
Q. And that Mr. Pierce held the third Y
A. Yes.
Q. Do you know wl1at the property brought?
A. I do not kno·w.
page 37 ~ Q. So you do owe-tl1at is-you and your
brother owe ~Ir. Pierce the amount of your open
accountY
A. How much.
Q. We say $1,400.00 and some dollars-you o've him something on open account besides the notes?
A. There 'vere some tickets left out. He said we could
straighten him out.
Q. Well, you do owe him something, don't you 1
A. Yes.
Q. You owe the difference between the collateral note and
the amount you claim credit for which was $1,000.00. You
owe that?
·
A. Yes.
Q. And the Food Products Company endorsed the note for
your firm?
A. It was supposed to be cancelled..
Q. But they endorsed it?
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A. Yes, it was endorsed, but we gave him the deed of trust
later.
Q. Now ~Ir. Seligman, did you ever have tl1e Food Products Company endorse any other notes for you~
A. Had some-yes.
Q. How many?
A. I don't know.
Q. Five or six 1
A. Maybe..
~

Objection by Mr. Sacks: They could endorse a
thousand.
By Mr. Devany: If they allow their President and Treasurer owning 61% of the stock to put out this negotiable paper from time to time they are estopped to deny it.
By the Court: Objection overruled.
page 38

By i\ir. Devany cont 'd :
Q. How many notes did they endorse for you?
A. l\faybe one or two.
Q. What became of these notes?
Objection by ~Ir. Sacks.
By lVIr. Devany: I am going to show they compromised
those notes.
By the Court: I don't think that is material.
By lVIr. Devany: I think we can show that they were paid
by the Food Products Company and charged to Codd 's account.
By ~Ir. Sacks : You could never show that in a thousand
years.
By the Court: Objection sustained.
~Ir. Devany notes an exception.
By Mr. Devany cont'd:
Q. So from the time you began your business dealings in
1923 with Mr. Pierce until the 16th day of May 1926 there
were only two items-the items of $37.19 and
page 39 ~ $34-.38 that there "\Vas any question about?
A. Yes.
Q. During all that time 1
A. Yes.·
RE-DIR.ECT

EXA~IINATION.

By l\fr. Sacks :
Q. Can you remember at this time everything you bought
from 1\ir. Pierce?
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A. I cannot.

(~. Or wheth~r you paid anything on the third day or the
fifth clay of any particular month in any year?
A. No.
Q. When 1\Ir. Pierce presented statements to you and you
checked it up then did you or not give a collateral note taking in everything you owed him 1
A. Yes.
Q. It was for this amount plus any amount you o'ved him
prior to ·this Y
.A... Yes.
Q. Was this $2,500.00 note secured by the deed of trust to
remain the same to secure all of those ~
A.. Yes.
· Q. vVhen you say the Food Products .Company endorsed
the note who endorsed the name of the Food Products Company on the note~

page 40

~

Objection by

~Ir.

Devany.

Objection sustained.

A. Mr. Cocld.
Q. I show you here in this book some deeds one of which
is dated June 16th, 1H24, recorded in Deed Book 281-B at
page 16:3 in the Clerk's Office of the Corporation Court of this
City, made between Samuel Seligman-who is he~
A. 1\'Iy brother.
Q. Samuel Seligman and wife and Louis Seligman-that's
·von-and vour wife?
~ A. ·Yes.~
Q. Conveying two or three pieces of property in trust to
secure to the holder thereof the payment of a $2,500.00 note
of even date herewith made by you and your brother-that
\vas the one turned over to Pierce and the one which secured the collateral note?
A.. Yes.
0. I also notice it has been marked satisfied on December
19th, 1924. Did you ever pay that off?
A. No.
Q. Why \Vas the deed of trust marked satisfied. That is
a legal question though? I notice on the twentieth day of
December a deed of trust from you ond your broth-er and wifeto 1\fr. Dodson, Trustee, conveying the same property, secur:..
ing- note· of $2,500.00-did you give only one deed y·
A. One deed, but two pieces· of prop_erty.
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Q. You made it twice-the deed of trustY
A. Yes, because we had to reneW' the Building
and Loan mortgage.
Q. After you gave the first deed of trust you had to finance
your pr.operty 'vith the Building and Loap. and then this one
with Mr. Pierce had to be cancelled 7
A. Yes.
·
Q. Did he agree to it and take one behind the Building
:and Loan?
A. Yes.
Q. That is why there were two securing this noteY
A. Yes.

page 41}

RE-CROSS EXAMINATION.

By 1\Ir. Devany :
Q. ~Ir. Pieree was trying to help you out was he not?
A. Yes.
·
RE-DIRECT EXA1\1INATION.
Rv 1\Ir. Sac.ks:
·Q. Trying to help himself out too, wasn't he.~
A. I helped him too many times.
~

MR. ELIAS CODD
a witness for the· defense after being sworn ac·cording to la'v testified as follows:

page 42

DIRECT EXAMINATION.

By 1\Ir. Sacks :
.
Q. Your name is Elias Codd 7
A. Yes.
Q. And you are the proprietor of Cocld 's Delicatessen at
Twelfth Street and Princess Anne RoadY
A. Yes.
Q. You h"llO'v 1\fr. L. Seligman 1
A. Yes.
(J. You know 1\'Ir. Pierce also? ·
A. ·Yes, ·very 'vell.
,
Q. Do you recall Mr. Pierce and 1\Ir. Seligman coming to·
your place in 1924 for the purpose of getting a note enlflorsed 1
.A... Yes.
Q. Tell the jury what transpired then.
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A. ~Ir. Seligman came in :first and asked me to endrose it
and I refused; then ~ir. Pierce and Mr. Seligman came and
asked me to endorse it.
Q. What was the amount of the note¥
A. $2,500.00.
Q. Did you endorse it ~
A.N~
.
Q. Did you know why :Mr. Seligman was to give Mr. Pierce
that notef
A. I understoodpage 43 ~

Objection by :Nir. Devany.

Q. Did 1\'Ir. Seligman tell you in the preS'ence of Mr·. Pierce
why he wanted that notef
A. I understood he wanted more credit.
Q. Were you in 1924 a stockholcl~_r__,. director and officer of
the Food Products Company1
·A. I was.
Q. How many shares of stock did you I1oid 1
A. About twenty-nine at that time.
Q. Did you increase your holdings afterwards f
A. I did.
Q. The corporation increased its issu~ of stock?
A. Yes.
Q. What was tl1e final amount of stock you held?
A. About thirty-nine shares."
Q. Your brother B. N. Codd held how many shares f
A. About sixty-one. .
Q. He was the majority stockholder and you the nextf
A. Yes.
Q. It had three directors f
A. Yes.
Q. Who were the three directors f
A. L. Seligman.
Q. What did he have in the business?
A. One share to make up the corporation.
Q. Did the corporation ever authorize your brother to
endorse notes for the accommodation of :Seligpage 44 ~ man or anybody else f
·

Objection by ~Ir. Devany.
By Mr. Sacks: I have the minutes and by-laws, everything
is here. If you find in the minutes any authority for him
to endorse it we 'viii withdra'v our defense.
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By lVIr. Devany: Can you find where authority was taken
a way from him.
·
By the Court:
Q. What. was the business of the Food Products Company ~
A. They sell mayonaise.
By Mr. Sacks cont'd:
Q. Did the Board of Directors or the Stockholders·ever give
authority to anyone to endorse accommodation paper for anyone?
Objection by 1\-fr. Devany.
Objection overruled.
'~:-~

A. They did not.
Q. Did you kno·w the Food Products Company ever endorsed the note for Seligman¥
A. No.
Q. Did you give your consent to its doing so?
A. No..
Q. Would you have consented?
A. No.
Objection by ~ir. Devany.
Objection o-verruled.
page 45 ~ Exception noted.

Q. Now, when 1\'Ir. Seligman and J\fr. Pierce came to your
store to get you to endorse the note did J\£r. Seligman tell
you in ~fr. Pierce's presence why they wanted your endorsement, and what was to be done with the note?
A. Yes, they wanted $2,500.00 in the hank.
Q. And that's why they 'V1anted your endorsement 1
A. Yes.
·
Q. Did they say what would happen to the note if you did
not endorse it? Did Pierce make any statement as to what
he would do if you endorsed it?
A. He would not give him eredit unless I endorsed it.
Q. Did :n£r. Seligman state that in the presence of Mr.
Pierce?
·
A. I think so-that's what he went and told me. He said
would I endorse it as he :wanted to get credit.
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CROSS EXA1\1INATION.
B v·

~fr.

Devany:

·

"'Q. They brought this note to you trying to get your en-

dorsement on it f
A. Yes.
Q. You sa.'v the note w·hen they brought it there 1
A. Yes-it has been sometime ago.
Q. In 1924f
A. Yes.
Q. The Food Products Company had endorsed
page 46 ~ it and so had 1\fr. Savage?
A. I don't remember-! refused to endorse it.
I don't know· whether I saw the note or not. I remember
refusing to endorse it.
Q. They had it with them?
A. They must have.
Q. Did yon see the note 1
.A. I don 't know.
Q. Would you deny seein,g itf
A. No.
Q. Y pu don't recall seeing it?
A. No.
Q. If you had seen the note and saw the endorsement of
Food Products Company on it you did not make objection t()
it?
A. No.
Q. And ~fr. Seligman who came there was also an officer
and director of the company. Ife was the first President, the
minutes say that?
A. He was a director.
Q. And your brother ~fr. B. N. Codd who signed this was
the largest stockholder holding 61% of the stockY
A. Yes.
Q. And ~fr. Seligman held one share and you the balance?
.A.. Yes.
·
Q. It was just a close corporation run by. you
page 47. ~ and your brother and Mr. Seligman 1
A. Yes. But he did not have much interest in
it.
Q. He had as much right to vote as. your brother as a director didu 't he 1
it. He had one share.
.
Q. If three in it any two could outvote you. That's true
is it not¥
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Objection by· 1\Ir. Sacks as that is a matter of law.
Question withdrawn by Mr. Devany.

Q. Mr. Pierce did ·not tell you at that time, or Mr. Seligman, tha.t unless you endorsed that note they could not use

it?
A. 1\{r. Seligman did.
Q. Was }.Ir. Pierce there ·at that timet
A. I don't remember.
Q. You don't kno"r whether it 'vas the first time he came.
there or when Mr. Pierce came witli him~ ·
A. No-I don't.
Q. 1\Ir. Codd, you ln1ew your brother had endorsed the
J:i..,ood Products Company's name for other people didn't you~
Objection by 1\Ir. Sacks.
Objection overruled.
Exception.

Q. You knew your brother endorsed for the Food Products
Company for other people?
A. I must have.
(~. You knew of itf
page 48 } A. I must have.
Q. You never raised objection'
A. I did not know whether by the corporation or personaUv.
Q. Yon did know he signed the Food Products Company's
name to the notes for other people's a.ccotnodalion?
A. \V e never had a meeting.
Q. Then you left the whole matter in his hands to do as
he sa'v fit!
A. Not exaetlv.
Q. Another tliing-you g·ave your brother n rubber stamp
·with the Food Products Company's name on it and then a
l)lank line with the word "Treasurer" written under it to
sign the notes of the company with, didn't you Y
A. Yes~
Q. And he endorsed the note with the rubber stamp and
r-;igned his name as treasure~ He did all of his business that
way?
A. I guess so.
Q.· You saw a number signed by them?
A. No-I never saw them..
·
Q. You knew some were signed for accomodation?
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A. I knew a lot asked him to sign, but I never saw any.
Q. Never saw but this one?
A. I don't remember any.
Q. They were signed by the same people¥
A. Yes._! do not remember.
Q. They were paid by the Food Products Compage 49 ~ pany Y
A. I don't know.
Q. When your brother came back from Europe about twelve
months ago they were paid ~
A. Yes.
Q. And after ·your brother left you sold your inte1·est to
outside capital Y
A. Yes.
RE-DIRECT EXAJ\fiNATION.
Rv ~Ir. Sacks:
·Q. You say you knew your brother endorsed notes 1
.A. Yes.
Q. Did you see him endorse any notes 7
A. No.
Q. You think he did f
A. Yes.
Q. Do you know 'vhether he endorsed any notes for the
corporation for accomodation?
.A. No.
Q. You do not know it?
A. No.
Q. Did he ever say he endorsed the name of the corporation for accomodation?
A. No.
Q. If you had kno,vn he was endorsing the name of the corporation for accomoclaUon you 'voulcl have objected to itf
A. Yes.
page 50~ Q. '\Vhen Mr. Pierce and Mr. Seligman came and
asked you to endorse the note did you see it 1
A. I don't remember.
Q. If you had seen the name of the Food Products Company on it you would have objected to it f

Objection by 1\{r. Devany.
Objection overruled.
Q. If you had seen this note and saw the Food Products
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Company's name endorsed on the back you 'vould have objected to it 1
A. Yes.
Q. When your brother came back and paid for various
notes was it with his money or the money of the Food Products Company?
A. His money.
Q. When he sold to them he got certain money for his
stock and used his individual money to pay the notes he had
endorsed?
A. That is a fact.
Q. None of the corporation's money w:as used for that purpose was it~
A. No.
RE-CR.OSS EXAlVIINATION.

By Mr. Devany:
Q. Your contract with the new people who bought the stock
was that the old stockholders would take. care of
page 51 ~ the debts of the old company~
·
A. Not exactly.
Q. That all bills would be paid for and they would turn
the business over clear of all liability?
A. Yes.
RE-DIRECT EXAMINATION.
By Mr. Sacks:
.
Q. That applied to debts of the corporation 1
A.·Yes.
R.E-CROSS EXA1IINATION.
By Mr. Devany:
Q. Your brother is still working for the company who
bought this out?
A. I don't kno,v.
~IR. D. LEROY BECI(ER
a witness for the defense, after being sworn aceording to law, testified as follo,vs:

page 52

~

DIRECT EXAMINATION.
B :\Ir. Sacks :
Q. Your name is D. LeRoy Becker?
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A. Yes.
Q. You are the Manager of the Food Products Company T
A. Yes.
Q. What office do you hold with that company~
A. Vice-President.
Q. Wbo are the present stockholders, directors and offi~ers of the corporation~
Objection by Mr. Devany.
Objection overruled.
A. Harry L. Carpell, Robert A. Phillipson and myself.
Q. Have Mr. B. N. Codd or 1Ir. Elias Codd. any connection with it?
A. No.
Q. When did 'the personnel of the corporation change Y
A. January first 1927.
Q. That was the time that ~Ir. Carpell and you and the
other men bought out the interest of the Codds 7 ·
A. Yes.
Q. In order to determine the value of their shares of stock
was an inventory of the assets and liabilities made?
A. Yes.
Q. Did that take in all debts owed by the corpopage 53 ~ ration?
A. Yes.
Q. Was a debt-,vas this note ever listed~
A. No, sir.
Q. Did it ever appear on the books of the Food Products
Company?
A. I have no record of it.
Q. Did the new Food Products Company pay any notes
tJ1at B. N. Codd endorsed for the a.cco1nodation of anyonef
A. No.
Q. Then ·what you all took over 'vas the debts contracted by
and on behalf of the corporation for merchandise and the
balance, I suppose, you paid them ho,v-in cash?
·A. In cash and notes.
Q. Has Mr. Codd hand any connection at all with it since it
was sold to the new people T
A. No.
Q. Do you kno'v who he works for?
A. He is in business for himself in Los Angeles, California.
By · Mr. Devany: No questions.

Food Products Co., Inc., v. W. C. Pierc·e.
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Deposition of
B. N. CODD,

a witness for the defendants was introduced by ~Ir. Sacks.

Mr. Sacks took the stand and read the deposition, which
deposition witl1 the obJections made by Mr. Devany during
the reading thereof, are as follows!
"' Comonwealth of Virginia,

I:U the Court of Law and Chancery for the City of. N orf<?lk.
W. C. Pierce, Complainant,
vs.
I.J. Seligman, et cetera., et a.l., Defendants.
Deposition of B. N. Codd, taken before John A. Saxon, a
Notary Public. in and for the City of Los Angeles, County of
I.Jos Angeles~ State of California, pursu~nt to a notice hereunto annexed, on the 11th day of .July, 1928, between the hour ,
of ten o'elock A.:;\£. and three o'clock P. 1\L, having been duly
and regularly continued from d~y to day, to said date of
.July 11th, from the 25th clay of June, 1928, the date set forth
in the notice hereto attached.
Appearances For the Plaintiff: S. C. Stoner, of counsel;
For the defendants: \Villiam A. Sherwin.
pag·e
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.Jnly 11th, 1928, ten o 'cloc.k A. M.

621 Washington Building, Los Angeles, California.
bein~

B. N. CODD,
:firRt duly sw'orn, testified as follows:

DIRECT EXAMINATION.

nv

~Jr. Sherwin:
··Q. State your name.
A. B. N. Codd.
Q. Where do. you. live'
A. Los Angeles now.
Q. Did you formerly live in Norfolk,
A. Yes.
Q. \Vhen did you leave there f
A. In May 1927.

Virginia~

.
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Q. "\Vhile you were living there, what was the business that
you were engaged in~
A. Distributing food products.
Q. Were you with the Food Products Company, Inc.?
A. Yes, organizer and president.
Q. Did you kno'v Mr. L. Seligman and ~Ir. S. Seligman t
A. Yes.
Q. Did you know :af.r. "\V. C. Pierce?
A. I knew him. I knew him 'vhen I sa'v him.
Q. "'\Vhat business was he engaged in?
A. Brokerage.
Q. What kind~
A. ]\!feats. l-Ie had several lines.
page 56 ~ Q. He was a food broker¥
A. Yes.
Q. '\Vhat was the busines..c;; of the two Seligmansf
A. They were in the same line, food line, distributing
meats, butter, cheese and eggs.
Q. Did the Food Products -Company do business with th~
Seligln.ans Y
A. No, sir.
Q. Did you have any conversation with either one of them
relative to a note that they 'vere to make to Pierce?
A. Yes.
Q. State what it was will you please?
A. Mr. Seligman came to me and asked me to endorse a
note to be given to Pierce 'vhereby Pierce agreed to buy merchandise to be put in storage for them, and they were to pay
for it as they withdre·w it from storage.
Q. Whieh Seligman was that 1

A. L.
Q. Did you afterwards have the note brought to

you~

A. Yes.

Q. How much was that note?
A. I think it w~as for $2.500 but he told me at the time that
he· did not know exactly ho'v much they ·would put in storage
and how muc.h they would buy. It "ras just a. secured note.
1\fr. Stoner: The plaintiff moves that all after the first part
of the answer be stricken as not responsive.

Q. Was this around J nne 1924?
A. I don't remember the date of the note, but I suppose
it was about that time.
Q. There was only one note that you ever endorsed between Pierce and Seligman?
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A. Yes.
Q. I will show you a copy of the account sued on in the
case of W. C. Pierce versus L. Seligman et al, in the Court
of Law & Chancery of the City of Norfolk, and ask you if
the endorsement yon made on that note was made as it appears in the typewritten copy here f
Mr. Stoner: We object to that as immaterial, incompetent,
irrelevant and no proper foundation laid.

.A. That is just a typewritten copy and we had a rubber
stamp "Food Products Company by blank Treasurer" and
the B. N. Codd name· w·as supposed to be filled in and the
note is not here and so I cannot say.
Q. Did you get any money or any other thing ot the time
the endorsement was made?
~fr.

Stoner: Object to as leading and suggestive.

A. No, sir.
Q. Did the Food Products Company get anything at that
time?
l\fr. Stoner: Same objection.
A. No, sir.
Q. Did you ever do any business 'vith W. C.
pag(? 57 } Pierce?
A. No, sir.
Q. ..t\.t the time this note was brought to you did it have
any other endorsement on it 1

Mr. Stoner: Objected to as incompetent, irrelevant and immaterial. The note is the best evidence.
A. No, sir.
Q. At that time was anything said about any other end<lrsements Y
Mr. Stoner: Object to that no proper foundation laid.
A. Yes.
Q. What was said?

r

l\Ir. Stoner: Object to that. No proper founadtion. laid.

A. He told me that he would get my brother's endorsement
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on 1he note. My brother refused to endorse the note. Several days· later he told me that Mr. Pierce tried to discount
the note and he could not, and that Mr. Pierce decided to
take a second mortgage on a piece of property that S. Seligman and Louis held in their name on Dartmouth Street, and
that the note was not to be used and he would return it in a
few days.
Mr. Stoner: Who was that conversation withY

A. Mr. Seligman.

•

Q. Prior to that time you made the endorsement on this

note of the Food Products Company, did you have any meeting of the stockholders or the directors relative to it at which
the thing was discussed at allf
. page 58
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Objection by Mr. D·evany.

Mr. Stoner: Object to that as incompetent, irrelevant and
immaterial and not the best evidence; no proper foundation
has been laid.

A. No.
Q. After the endorsement was made did you have any such
meeting?

1\Ir. .Stoner: Same objection.

A. No.
Q. During the time that you were still in Norfolk you continued your connection with the Food Products Company,.
Inc. Y
Mr. Stoner: Objected to as leading and suggestive, incom·
pen.ent, irrelevant and immaterial.

A. Yes.
Q. During that time did Mr. Pierce or any one else ever
come to you 'vith the note1
A. No, sir.
Q. '\Vere you ever asked to pay the note by any one?
A. No, sir. In fact I considered it a closed. issue.
~ir.·Devany

~uestion.

objects to what the witness considered a closed
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Mr. Stoner: J\!Iove that the la.tter pari ·of the answer be
·stricken out. "In f.aet I .considered it a .closed issue'' as not
:responsive.
~Ir. Sherwin! That is aU.
page
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CRDSS

EXA~IINATION.

By Mr. Stoner::
.
· Q. You at one time were !Connected with the Food Products Company, a corporation, of Norfolk7
A. Yes.
Q. Just what was youqo official capacity in conn~ction with
·them?
A. I was president and general manager.
Q. During '''rha.t period of time~
A. From 1921 to the first part of 1927.
Q. Until the first of the year 1927?
A. Yes.
Q. Do you remember the incident of your endorsing this
promissory note sued upon in this action on behalf of the
Food Produc1s Company, Incorporated Y.
A. I ren1ember endorsing the note, but it has heen four
and a half years ago.
Q. Do you remember about the date when it was endorsedf
A. I could not say. I could probably tell you if I saw the
note.
Q. Would it refresh your recollection to refer to the copy
·set out in the pleading~
A. It is only a blank 1Jromisory note.
Q. Do you remember about the date when it was endorsed f
What is vour best recollection?
A. I remember endorsing the note, but it is four and a half
years ago and that is a long time. I don't know what time
it was, but it is four and a half years ago an«;]. that is a long
time. I don't know what time it was, but if they are holding
the note, I no doubt endorsed it.
page 60 ~ Q. I call your attention to the fact that this note
purports to be dated on June the second 1924.
Four and one-half years would make it 1923. You don't
mean to say you endorsed it before it was signed Y ·
A! It was over four years ago. It is July now and this
was signed in June. It is over four years isn't it?.
Q. Were you also '11reasurer of the Food Products Coml'any?
A. Yes~

52

Supreme· Court of Appeals of' Virginia.

Q. Then as I understand it you were the. organizer, president and treasurer of the Food Products Company 7
A. Yes.
Q. That was a corporation \Vasn't itt
A. A closed corporation yes,.
Q. How much stock did you own in that corporation?.·

J\IIr. Sherwin: Objected to as immaterial. Not proper cross
examination.
A. I held sixty per cent of the stock
Q. Did you have your office at the place of business of the
Food Products Company in Norfolk¥
A. Yes.
Q. Were there any other officers of the company working
in the same office with you~
A. No.
Q. Was this note in question presented to you in your office for endorsement?
'
A. Yes.
page 61 ~ (~. You also endorsed or signed the company's
name to negotiable paper, other negotiable papers
other than the note, during the period of time that you have
testified that you were an officer of the company?
Mr. Sherwin: Objected to as incompetent, irrelevant and
immaterial.

A. I could not say that I ever endorsed any note for outsiders, excepting probably notes that I have given for trade
acceptances, or for the bank.
·Q. You signed the name of the company to notes, for the
bank~

A. Yes.
Q. And the company name was signed by you to checks f
A. The checks all bore hvo signatures.
Q. What is the name of the bank that your company did
business with at that time?
A·. The National Bank of Commerce.
Q. Of Norfolk, Virginia 1
A. Yes.
Q. Is there more than one branch of that bank there?
. A. No.
.
Q. Do you remember the street number of that bank f
A. It is on ~lain Street.
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Q. I believe yon testified that yon were acquainted with
L. and with .S. Seligman?
A. Yes.
page 62 ~ Q. They were partners trading as the York Commission Co. ?
A. Yes.
Q. Did they have a place of business in Norfolk?
A. Yes.
Q. What was the line of business that they were engaged
inY
A. Butter, cheese, eggs and also meats.
Q. · Were they engaged in the wholesale business Y
A. Yes.
Q. Your company, the Food Products Company, what did
they handle 7 .
A. We were exclusive distributors for about a. dozen lines.
Q. What lines~
A. -We had a mayonnaise account, a margarine .account,
and canned goods.
Q. Your company traded back and forth with the York
Commission Company didn't it 1
A. No, sir.
Q. Never had any business dealings with them~
A. No, sir, in no way, shape or form.
Q. Who presented th~s note to yon for your signatureY
A. Seligman.
Q. Which one Y

A. L.
Q. It was presented to you at your office?
A. Yes.
page 63 ~ Q. Do you remember at this time who was present, at the time it 'vas presented to you?
A. I don't remember. I don't believe there was anybody
present. In fact when a fello'v comes in to ask for an en~
dorsement on a note he is not going to ask for it in the presence of other people.
Q. Your testimony is there was nobody else present when
you had the conversation with :h:fr. Seligman~
A. That is right.
Q. You are not positive as to the exact time it was presented, but you know it was after the date of the note?,
A.- Yes.
Q. You don't kn.ow how long after that time Y ·
.A. No, sir.
.
Q. Did you ever have any business dealings with Mr. Seligman prior to this time f
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Mr. Sherwin: Obj~cted to -as incompetent, irrelevant and
immaterial and not proper cross examination.
A. Yes.
Q. State what that was.
Mr. Sherwin: Same objection.
A. Before going into the Army, I was waiting to be caiied.
I had liquidated my business and I was not doing anything,
and I was working a.t their store, until I w;as called. They
operated a grocery store at the time, at Duke and York
Streets.
Q. What transactions did you have with them?
page 64 ~ A. Just working in their store for a salary.
Q. Is that the only business dealings you had
.,vith them 1
A. I knew the men real well, neighbors, but not in a- business way.
.
Q. You 'vcre. well acquainted with them socially but not in
a business way Y
A. That is all.
Q. Did your family visit back and forth with his family~
A. Y~s.
Q. Did you ever have any talk or conversation with this
man Seligman after you endorsed the note t

Objection by Mr. Devany.
By ~Ir. Sacks: The time to have objected was when the
deposition was. taken .
.By the Court: The objection should be before the case is
tried.
. A. Yes, he called me back and said that Mr. Pierce could
not discount the note because my brother refqsed to endose
it and that he 'vould return the note, and he told me that
Pierce agreed to take a second deed of trust on the property,
and that they did not need the note·. ·
.Q. In other 'vords Pierce took additional security to the
signed note?
A. }{o. '!,here wasn't anything said about additional securties he only told me that Pierce took a deed of trust.·
Q. Seligman never told you to cancel the note?
page 65 ~ A. Yes, he told me that he would return the note
in a few days, that the note 'vas not going to beused~
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Q. When 'vas this conversation1

A. It is over four years ago. I don't remember just ·exactly, but I know that he called me and told me.
Q. Where were you when he told you that Y
A. He used to come into my office right often.
Q. .At tl1is particular time that you remember so distinctly
where did that conversation take place~
A. Well you kno'v when you endorse a $2,500 note you want
to lmo'v what happens to it.
Q. How long after you endorsed it was it?
A. Probably a week or two later, or maybe a day or two
later, I couldn't ~ay just exactly.
Q. Yon would not say just exactly whether it was a week
•or two weel\s Y
A. No, I also spoke to my brother and he gave me his rea-sons for not endorsing the note.
Q. I am askin2' you now about your converastion with
Seligman and whether he ever told you it was cancelled Y
A. ·Yes.
Q. But you don't remember any particular time when this
-converastion took place Y
A. Yes I do. I remember that he came to my office and
told me. In fa.c.t if I remember correctly, I held a Notary "s
certificate at the time, and he came to me to acknowledge the
sig-nature on the second deed of trust for Pierce,
page 66 t and he told me that Pierce did not want the note
and he could not use it and that he was taking a
seconcl deed of trust for that.
Q. You were the Notary, that took the acknowledgment on
the second deed of trust 1
A. I don't remember exactly but I think I was.
0. You are not quite positive you were?
A. No, hut I acknowledge most of their papers.
Q. You would not swear positively it was a.t that time that
yon had this conversation 'vith Mr. Seligman?
A. I would not like to. But I lmow that he told me that.
Q. Was there anybody else present at that time?
A. I don't believe there 'vas.
Q. That wasin your office?
A. Yes. Mr. Seligman used to come to my office often.
Q. You don't remember seeing that deed of trust?
A. ·If I acknowledged his signature, I do. I must have seen
it.
Q. If not, you did not see it?
.
A. If I did not, I kne'v that they had given the deed of
trust.
0

0
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Q. How did you know'
A. We have a daily record that gives the records of deeds
of trust, and he also told me about it.
Q. Who told you about it~
page 67 ~ .A. Mr. Seligman.
Q. Then your only knowledge is what he told
you about that deed of trust~
.A. Yes, if I acknowledged his signature I had of course
seen it.
Q. If you did not your sole knowledge is what he told you
about itf
A. Yes.
Q. You are positive tha.t the Food Products Company
and the York Commis-sion Company, never had any business
transaetions back and forth between each other1
A. No, sir, they did not.

Mr. Stoner: That is all.

RE-DIRECT EXA~IINATION.
By ~Ir. Sherwin :
Q. These notes and trade acceptances 'vhich you testified
to as having signed and endorsed for the Food Products
Company were made when the Food Products Company oh
tained money or merchandise were they not?
Mr. Stoner: Objected to as leading and suggestive.
A. Yes; for merchandise bought, or to the bank; but the
bank also required additional signatures.
Mr. Stoner: Move that the latter part of the answer be
stricken out as not responsive and voluntary.
Mr. Sher,vin : Tl1a t is all.
page 68
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(Si~ed)

B. N. CODD.

Subscribed and S"\vorn to before me this 11th day of July
1928.

(Notarial Seal)

JOHN A. SAXON,
Notary Public, L. A. County, Calif.

State of California,
County of Los Angeles, ss.
I, John A. Saxon, a Notary Publie in and for the County
of Los Angeles, State of California, de hereby certify that
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Product~

Co., Inc., v. W. C. Pierce.

57

the witness in the foregoing deposition names was before·
testifying herin duly sworn by me to tell the truth, the whole
truth and nothing but the truth; that the deposition was
taken on J'uly 11th, 1928, at my office, 621 Washington Building, Los Angeles, California, in accordance ·with the. notice
hereunto annexed, and was written down in shorthand by me
and afterwards reduced to typewriting under my direction,
and when completed was read over, corrected and signed
by the witness.
In Witness Whereof, I have hereunto set my hand and
affixed my seal of office this 11th day of July 1928.
(Notariai Seal)
(Signed) JOHN A. SAXON,
Notary Public in and for Los Angeles County,
State of California.
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'rhe following notice is attached to the deposition:

Mr. W. C. Pierce,
Norfolk, Virginia.
Notice is hereby given you that on the 25th day· of June,
1928, behveen the hours of 10 :00 o'clock A. M. and 3 :00
o'clock P. 1\f. at the office of John A. Saxon, 621 Washington Building, 311~1:! South Spring Street, Los Angeles, California, the undersigned, Food Products Company, Inc., will
proceed to take the depositions of B. N. Codd before a Nota.ry Public for the City of Los Angeles, California, to be
read as evidence on behalf of the undersigned in a certain
action-at-law pending and undetermined in the Court of Law
and Chancery of the City of Norfolk, Virginia, wherein you
are plaintiff and the undersigned and L. Seligman and S.
Seligman, partners trading as York Commission Company,
and Louis Savage are the defendants; and if for any cause
the taking of the depositions be not commenced, or if commenced but not concluded on that day, the taking thereof will
be adjourned from time to time, at the same place, and be~
tween the same hours until they shall be completed. ·
Given under our hands this 4th day of June, 1928.
By

F,OOD PRODUCTS COMPANY, INC.,
HER~IAN A. SACKS,
Its Counsel.
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·page 70 ~

The following summons · was also attached to
said deposition:
·

COMMONWEALTH OF VIRGINIA .
To the Sergeant of the City of Norfolk, Crossing:
We Command You In 'J.1he Name of the Commonwealth of
Virginia that you summon L. Seligman and S. Seligman, partners trading· as York Commission Company, Food Products
Company, Inc., a Corporation, and Louis Savage to appear in
the Clerk's Office of our Court of Law and Chancery of the
City of Norfolk, at the rules to be holden for the said Court,
on the First Monday in !1:ay 1928, to answer W. C. Pierce
of a plea of debt.
Damages ($2,750.00) Twenty-Seven Hundred and Fifty
Dollars.
And have then there this writ.
Witness, W. L. Prieur, Jr., Clerk of our said Court at his
office this 4th day of 1\{a.y 1928, in the 152 year of our foundation.
·w. L. PRIEUR, Jr., Clerkt
By H. L. BULLOCK, ·D. C.
\V. L. DEVANY, Jr., p. q."
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MR. BECKER,
a witness for the defense, recalled:

DIRECT EXAMINATION.

B Mr. Sacks:
Q. When was the first time the Food Products Company
ever got information by letter or otherwise that a claim was
being made for this particular note?
A. Early one morning.
Q. Did you get a. letter from 1\ir. Devany prior to that
time.
.
A. I believe I did-I am not sure.
Q. So the first intimation you had about this note was in
the letter by ~Ir. Devany and that was followed by the summons1
·
A. Yes.
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CROSS EXAMINATION.·

.By Mr. Devany:
Q. That was a demand note f
A. I don't think I ever· saw it.
Q. You did take the matter up with Mr. "Sacks after I wrote
jrou and he took it up with me'
A. Yes.
Q. -t\.nd that was before suit was brought?
A.

Y~s.

MR. D. vV. JORDAN,
a witness for the defense, after being sworn acto Jaw, testified as follows:

·page 72 }
~ording

DIRECT EXAMINATION.

'By Mr. Sacks-:
Q. Mr. Jordan you are an officer of the Citizens Bank of
Norfolk-! think you are the Cashier?
A. The Vice-President.
Q. lYir. Jordan did ~Ir .. Pierce do business there in 19234-51
A. Yes.
Q. Are you familiar with the transactions between Mr.
Pierc.e and the Seligm.ans evidenced by a note~
A. Only to the extent the bank was interested.
Q. Did the bank discount a note for Mr. Pierce made by
ihe Seligmans Y
A. Yes.
Q. Will you look at your .records and state when the note
'was discounted-the date and the amount·?
A. June 21st, 1924, the amount loaned Pierce was $1,674.45..
Q. June 21st, 1924 was the first note made by Seligman.
What sort of a note was it-a collateral note or just an ordinary b-ank note 1
·
A. 1\Iy record shows collateral with deed of trust note for
$2,500.00 as collateral, endorsed W. C. Pierce or Pierce &
Company, I. don't recall which.
Q. The note was a collateral note for $1,674.45 secured by
a deed of trust .note for $2,500.00. Mr. Jordan do you recall
Pierce's trying to borrow from the bank, or trying
page 73 } to discount piror to that time a note made by the
Seligmans and which appeared to have been en.dorsed by the Food Products Company!
· A. I do not.
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. Q. The only collateral the bank held was this particular
note~

A. Yes.
Q. Can you look at your records and tell whether the collateral note remained the same or whether it va:ried'
A. From June 21st, 1924, down to March 15th, 1926 the note
was reduced from $1,674.45 to $900.00.
Q. After being reduced to $900.00 was it again increased?.
A. On June 19th, 1926, it was increased to $3,000.00 and
from that time on it 'vas reduced. The note changed its status:
on August· 22nd, 1927, and we took Pierce's collateral note·
with the Seligman note as collateral.
Q. T11ere is how much due on it f
A. It was paid March 14th, 1'928 as far as 've are concerned.
Q. This is the type note you use and· you specify what is
collateral in there f
A. Yes.

(EXHIBIT "F''')
Q. If he had handed you another note endorsed by the Food
Products Company you would have taken that~
A. Very apt to.

page 74

~

CROSS EXAMINATION.

By Mr. Devany:
Q. He never presente¢1 you this note of the York Commission Company 1
A. Not that I recall.
Q. Mr. Pierce has been dealing with your Bank a number
of years?
A. Yes.
Q. Where his business relations satisfactory?
A. Yes.
·
Q. Do you know his reputation as to truth and veracity?
A. Yes.
Q. His honesty and integrity in business dealings with you
have always been alrightf
·
A. Absolutely alright.
MR. S. SELIGMAN,
page 75 } ·
a witness for the defense, after being sworn ac. cording to law, testified as follows:
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DIRECT EXA~iiNATION.
.By Mr. Sacks:
Q. Your name is S. Seligman f
A. Yes.
Q. You were one of the members of the firm of Seligman
Brothers~

A. Yes.
Q. Did you or your brother have most of the dealings with
:Nir. Pierce?
A. We dealt together.
Q. You heard them. talking about Pierce asking for a note?
A. I ought to have heard it-I was in here.
Q. You and your wife signed these deeds of trust~
A. Yes.
Q. Why did you sign the deed of trust?
A. Because he would not use the note; he claimed the Food
Products Company's note could not be used and we gave the
deed of trust on the property.
.
Q. When you signed the deed of trust you did that because
the other note was no good and was cancelled~
A. Yes.
Q. Was the property finally sold Y
.a. Yes, of course, I would like to protect J.\IIr. Pierce. I said
. to him ''You can keep the property; you have the third mortgage-you can take the property".
.
page 76 ~ Q. At the time you executed the deeds of trust
on this property that was on your home~
A. Yes-that's what I worked all the time for.
Q. The property at that time-was it worth $2,500.00 ~

Objection by Mr. Devany.
Objection overruled.
By Mr. Sacks: I want to show they had ample security.
Q. What did you pay for the pieces of property included
in the deed of trust?
A. About $8,000.00.
Q. For your home f
A. $8,500.00.
Q. So that is $16,500.00.
A. If someone had offered me $10,000.00 I would not have
sold it.
Q. How many inortages did you have on the two pieces of
property, before you gave Mr. Pierce the deed of trust on it?
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A. I cannot remember. I think $3,000.00, on my home.
A mortgage of about $5,000.00 I paid off.
Q. You owed then $6,500.00 on the two pieces of property
you paid $16,500.00 for one of which was your home?
A. Yes.
Q. You thought that was enough equity to take care of
the $2,500.00 note~
A. I tried all the· time to keep it as long as I
page 77 ~ could.
Q. Did Mr. Pierce in the four years ever ask
yon to pay that note T
A. No, sir-we always counted that note gone. He told me
he did not know where it was. I never had any idea the note
·
was living.
CROSS EXAMINATION.
By Mr. Devany:
Q. ~Ir. Seligman, you said something about your home out
there-you could not take care of it-could you 7
A. No.
Q. You did not have the means to take care of it Y
A. I could not take care of· all the mortgages. No use to
keep it up any longer I thought. I could not hold the prop..
erty.
Q. Mr. Seligman, Mr. Pierce did not foreclose on it, did
he?
A. No he did not.
Q. The man who did foreclose foreclosed for a debt of
$200.00~

A.
Q.
A.
anty

I don't know ho'v much-$400.00 I believe.
You were behind a few payments?
I was behind with the Southern Savings and the GuarTitle & 'l1rnst Corporation.
Q. How much did you owe the Guaranty Title & Trust Corporation?
A. I think about $H,OOO.OO.
page 78 ~ Q. Was it not more than that?
A. I don't remember from $3,000.00 to $3,500.00
altogether about $4,000.00-I was behind three years taxes·..
Q. Yon were willing to let it go sometime ago 7
A. Yes, if I could clear out my debts.
Q. Yon were trying to hold it on account of your wife?
A. Yes.
Q~ Mr~ Pierce never tried to put you out?
A. I don't know about that. He fooled me in one way. .
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I said I did not mind giVing up my home. He said he would
llave to have something, what can you do. I said you can
buy it in and I will pay $50.00 per month and later on I can
pa.y your note. He promised me to do this, but said the bank
would not do it.
RE-DIRECT EXAMINATION.
:By Mr. Sacks:
Q. Even at this last time Mr. Pierce led you to believe he
would buy the house!
.
.
A. Yes, and that I could stay there as long as I could. He
fooled me.

RE-DROSS EXAMINATION.
_
J3y 1\{r. Devany:
Q. Fifty dollars would not pay the interest on the loan
:and the taxes would it.
A. H-e fi·gured it .would take care of our expense.
By J\tir. Sacks: Its $600.00 per year.
-page 79}

RE-DIRECT EXAMINATION.

J3y Mr. Sacks :
.
Q. If this thing had not been pressing you,· could you or
not have taken care of your second loan of only $400.00?
A. Yes, if the mortgage was only $4,000.00 I could get a
new mortgage.
Q. This third note ·stopped you from financing it7
A. Yes.

RE-CROSS EXAMINATION.

By Mr. Devany:
Q. Did you. ever ask Mr. Pierce to refinance itt
A. I said "What are you going to do with it". .
Q. The money you owed on the third mortgage was 'for
'things you got from him and sold it and got the· money ·and
~pent it?
A. I don't .know-we got the bills.
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page 80 ~

.

"

MR. L. SELIGMAN
recalled:
DIRECT EXAMINATION..

By Mr. Sacks:
Q. Is this the minute .book and by-laws. of the Food Prodnets Company~
A. Yes.
Q. Was it when you were President of the Companyt
A. Vic-e-President.
Q. You are Vice-President f
A. Yes.
(The book is introduced into evidence.)
Q. You were also a director at the time you got Mr. Codd
to sign the Food Products Company's name¥
A. Yes.
Q. Mr. B. N. Codd and Elias Codd-,vere officers?
A. Yes.
.
.
Q. When yon and Mr. Pierce went up to see Elias Coda
this note had been endorsed f
A. Yes.
Q. Did you show ~fr. Elias Codd the note?
A. He was not interested in it. We did not show him the
note at all.
Q. Did yon tell him who the note was for~
A. Yes.

page 81

~

CROSS EXAMINATION.

By ~1:r. Devany:
Q. Why didn't you tell the jury that yon were a.t one time
President, Vice-President and a Director of the Food Products Company before f
A. I 'vas not asked it.
Q. You had lots of dealings with B. N. Coddf
A. Yes.
Q. So, when he states in his deposition he never endorsed
a note for you he is mistaken? I a.sl{ you when be stated
in his deposition that th~ Food Products Company never endorsed a note for you that he was mistaken T
A. I don't understand that f
Q. If B. N. Codd says the Food Products Company never
endorsed a note, but this one he is mistaken f
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A. I said before he endorsed some.

Q. If he says 'he only endorsed one he is wrong~
A. B. N. C9dd _dig, but n_ot tp.e Foo~ Products Company.

RE.,.DIRECT EXAMINATION.

By Mr. Sacks:~·
·
· · · ·
··
·
· : :
Q. You were merely the third director in the corporation:!
A. Yes.
'
Q. You had no money in it!
A. I was given one share of stock~
Q. The business was condu~ted by Codd?
A. Yes.
,.
Q. M;r: Elias Codd has 31 shares?
A. Yes,
_
.
__

RE-CROSS EXAMINATION.

page 82}

By Mr. Devany.:
Q. You took mf active· part as officer and director of the
Food Products Company Y
A. Yes. ·
·
. Q. Wh~n you tendered ~your--resignation on August 31st,
'1925, they gave you a vote of thinks for your services, isn't
that trne.7
A. :Yes.
The. d~fense
page 83 } ·

her~

.

rested.

¥!SS RHEA HILL

a witness for· the plain:tiff being sworn according

to law testified as fol]ows ~

DIRECT EXAMINATION.
By Mr. Devany:
.. ·
Q. Please state your .name· and residence~
..
A. Miss Rhea Hill, Norfolk; Va.
....
· ...
' Q. You. are employed as bookkeeper for W..; C. 'Pierce ,& . ,
Company?
'. '. ·..
··
A. Yes.
·
· · · · ,.. , ~ · ·-- .
~
·'
· Q. You have the keeping of the Yo'k; ·C~~issio~ -Qompany's ·accounts?
:--. -, · . :
. ·.
A. Yes. ·
··
~ ~.:.,-_._. .. '
.
.
Q. I hand you a statement which pui~ports.
to.
be
the
ac-.
-. ..
. ·.
.
~ \

. ;·, ·.

.-.,

,~

.

:.

,.

... . . ·~.

'

..

·~

'

' -.

.

. · ...
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count of the York Commission Company and ask if tha.t is a
true copy thereof! ·

..A; Yes.
.
Q. Please look at it and tell the jury the amount due by
the York Commission Company ·as· ·of 'the 31st of May 1924 T
A. The account was $1,674.45.
Q. When was the next item' The next item purchased by
the York Commission Company t
A. July 9th, 1924..
By t:Qe Court: The York Commission Company was that
the Seligmans i
A. ·Yes.

Q. Turn to your records as of June 1926 and tell tb,.e jnry
the amount of the open account due by the York Commis. sion Company f
·
· ·
·
page 84 ~ A. June 15th..there was around $1,400.00 due.
Q. I mean the open account due in June 1926f
A. $2,100.00 ~Id .balance of $900.0(} on note made two years
previous of the $1,674.00 note.
Q. So the $1,674.00 note ·was curtailed as of June Y
A. In June 1925 $824.35:
Q. There was still due $2,100.00 by open account 7
A. Yes.
Q. When was the account closed?
A. February 28th, 1927, but there were advances to take
care of the $3,000.00 note. The bank would not take it without curtail, so Mr. Pierce advanced it.
Q. At that time what was the balance of the open accountf
·
A. $1,496.93.
Q. And· he owed the bank on the collateral note how much~
A. $2,750.00-making a total of $4,246.93.
Q. So when his account was finally closed out he owed Mr..
Pierce $4,246.93 Y
A. ·Yes.
Q. Where does 1\ir. Pieree keep his notes, stocks and bonds·f
A. I keep them in the safe· in the office.
Q. Do you recognize this note?
A. Yes.
Q. Where was that note 1
.
A. I got it out of tile safe for Mr. Pierce.
page 85 ~ Q. Was it in the lock box in the safe Y

Q·

A. Yes.
Was it lost?
/

'·

---=---

----~-.

'

~,-

----------

'
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A. N-o.
· Q. Did you ever hear either one of the Seligmans request
this note~
A. Never.
Q. Y-ou have been with him sin!Ce 1923 f
A. Since 1920.
Q. Miss Hill were you present at the time in June 1926 ;
when the account of the York Commissio~ Company was gone
'Over by Mr. Seligman and his bookkeeper?
.
~~. Yes.
, .,
Q. Were theredisputes in the accountl.. : ·
A. Two on the statement made by the York Commission
Company's bookkeeper.
Q. They amounted to how much 1
.
A. I don't· recall right now-if. you· will hand me the slip
I will show them to you-one was for $34.oo· and something.
Q. These are the two itemsl
.A. Ye-s, they are the two disputed bills.

'any

CROSS EXAMINATION.

:By Mr'. Sacks :
·Q. Nliss Hill this was ·a running account was it not?
A. It went into one, but it. should have been
}>age 86 ~ weekly.
,
Q. How did it start originally!
.l\.. He paid for them in ten days..
·Q. In ot'her words he would buy a bill of goods and it wo~ld
·be charged to him then he would be credited with payment
·when he made one. It was a continuous account?
A. I do not understand you-he was only allowed ten
day's credit.
·Q. He finally got credit for longer, didn't heY
A. Yes. - ·
Q. Suppose he bought $1,000.00 worth and paid $100.0l)
·and $2,000.00 worth and paid $1,000.00 you wo.uld have him
-charged with $900.00 on one and $1,000.00 on the other1
A. The payment would be applied to the first.
Q. I notice on the. statement you have May 31, note for
'$1,674.45-wa.s that note made on the 31st?
A. I could not tell you, but it might. have been discounted
in June.
Q. Were you present when it was made7
A. I think I :made it.
Q. Do you rEman the circumstances under wni~h It was
madet

···'
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A. After taking care of the- balance due on his account
which was a year· arid a half old.
Q. At that time there was $1,600.00 due~
A. There was.
Q. And l\fr. Pierce wanted a note!
. :A. Mr. Seligman offered to take care of it for
page 87 ~ him..
Q. You recall when the deed of trust note was
executed!
A.. Yes, I recall when it wa.s executed.
Q. What was it executed for Y
A. Additional-~collater:al .with the $2,500.00 note given before that.
~
Q. What did you do with those notes t Don't you make
son;:te memoorandums of· all notes keptt
A. I keep a record ·of them.
Q. Have you a record of them f
A. When he gave the note I credited the $1,674.45.
· Q. ~ave you any records showing this. note and the deed
of trust ·note ~ Have you a separate record of the notes t
A. No. ·
·
.
Q. What record have you of the notes! .
A. I made none because it was given to Mr. Pierce to hold
as collateral. . . :
.
: Q.. Did you make any record of the second deed of trust
notef
..
·.
. A. That was another collateral note~
Q. What record do you refer to to show if listed for taxationt
· ·
A. I list everything together.
·
.
. Q." Don't you kno~ that notes over $100.00 should be listed
1
separately?
.
A. Mr. Hunter Robinson never told met Mr. Pannill
makes these records. · I give the records to Mr.
page 88 ~ ~ierce and he has the~.·
·
Q. You listed that note?
~. ):es, the $1,600 note is in debits ·.and credits.
Q. ~he $1,645.45 note. is the only note ?
,:·A. No, there is a $3,000.00 note.
- ·:
Q. When the $3,000.00 note was given yon how did you
111rr,ive at ·that Y
·
·
·
·
··
A. Mr. Seligman's bookkeeper came to our office and we
checked it aiitl after that it balanced except two items there
was a difference ~ue of $2,100.00 and $900.00; due on the note
given· hvo- years previous. · · _· · · · ·· ·
· ' · .· :
Q. You mean the $900.00 was due on the first $2,500.00 note f
0

0

:

0

:

•

:

0

•
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A. No, on the first $1,600.00 note.
Q. So, when this $3,000.00 note was executed it took in the
entire indebtedness~
A, Yes.
Q. What collateral did M.r. Pierce receive then 7
A. The $.3,000.00 note to take care of the $900.00 and the
difference of $2,100.00 due on his account.
Q. Did you ever have a note for $2,750.00.
A. Mr. Pierce took over one from the bank for $2,750.00.
Q. \.Vha t note Y
A. That was the $3,000.00 note which was curtailed to
$2,750.00.
Q. Are you sure of that Y
A. That's the record I got from the Citizens
page 89 } Bank.
Q. Do those notes represent curtailments ~
A. Yes.
Q You got them hack from the bank and returned them to
Seligmanf
.
A I gave him the money to curtail them.
Q. Did you give him checks 7
A Yes, and he took them to the bank.
Q. Would it not have been easier for you to take them?
A. \V e gave Seligman $25.00 for curtails because the bank
would not accept it without .curtails and Mr. Pierce gave it
to him to curtail them and if he had not gone to the bank I
would have had to. 1 can give you the cancelled checks.
Q. It was your money he curtailed with?
A. Yes.
Q. Did you ever curtail the notes yourself or did Pierce 1
A. Maybe, if Mr. Pierce was not in he would leave the
interest and I would take it.
Q. Do you know about the execution of the second deed of
trust!
A. I remember J\IIr. Seligman's account 'vas running up
and Mr. Pierce got a $2,500.00 note.. Whether he discounted
it or not I do not know. I put it in the safe. The, account
went on and Mr. Pierce told him he would have to have additional property and the property was put up.
Q. You say you kept the notes in the safe-how many f
A. The note. you have here.
Q. Who had the other note f
page 90} A.. Mr. Pierce.
·
Q. Why did you keep one and not the other Y
A. He took one to have the deed of trust put on it.
Q. Couldn't you .have held the note Y
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A. Yes, if it had been given to me.
Q. Yon don't know why he gave you one and not the, otherf

A. I don't know.
page 91

~

MR. W. C. PIERCE,
the plaintiff, after beiug sworn according to law,
testified in his own behalf as follows:
. DIRECT EXAMINATION.
By Mr. Devany:·
Q. Yon are Mr. W. C. Pierce the plaintiff in this caseY
A. Yes.
Q. What business are- yon in?
A. The wholesale meat business.
Q. Was the York Commission Company and Seligman
Brothers trading with you in 1924 ~
A. Yes.
Q. What was the condition of their account as of June
1st, 1924?
A. They owed approximately $1,600.00.
Q. Was their account satisfactory to you?
A. No it was not satisfactory.
Q. What did yon do to try to get it up to date?
A. I was advised by some of my competitors who were
friends that the Seligmans.
Objection by Mr. Sac-ks.
Objection sustained.
Q. What was the condition of the York Commission Company?
A. Such that I went to them and demanded payment.
Q. With what result y·
A. They said they were unable to pay and they· wanted
more merchandise to carry on business. I said I am willing
to give additional credit if I am given security to
page 92 ~ protect my account.
·
Q. And in compliance with that what did they
offer youf
A. They said they had some friends who they could get
to endorse a note for them.
Q. Did they bring you a note with their friend's endorsement~

A. Yes.
Q. I ask if that is the note t
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A. Yes-we also went to Elias Oodd 's place to get his endorsement and he refused it.
Q. .Aiter Mr. Elias Codd refused to endors~ it what beeame of it'
A. They ga-ve it to me to try to handle. I investigated the
~ndorsers and reached the couclusion it was not a satisfactory endorsement and so stated to them.
Q. Did they offer additional collateral Y
A. · They said they had some property that was mortgaged
which I could have if I would accept it.
Q. Did you investigate the value of those mortgages t
A. Yes.
Q. vVhat did you find out 7
·Objection by Mr. Sacks as hearsay.
By Mr. Devany: I will change it.
Q. Did you know anything about real estate values then f
A. Yes.
Q. Did you know about Dartmouth Street proppage 93 } erty a.t that time·~
.
A. He said himself he was unable to rent it for
:a number of years; that it was practically going to pieces.
Q. What was th€ condition of the Winona property?
A. It was built· by some house builder to put them up for
sale.
Q. vVhat did you consider the equity worth in the property?
A. He owed $5,000.00 on the Winona property.
Q. What on the Dartmouth?
A. I could not say-I think a $3,000.00 loan was against it.
Q. Was the security of the deed of trust alone sufficient to
warrant you in advancing $2,500.00 of goods Y
A. I would not have accepted one without accepting both
'<>f them.
Q. Mr. Seligman testified that he on one, or maybe two
occasions, that he requested you to r-eturn the $2,500 note we.
are suing on here-did heY
A. He positively did not.
Q. If he had would you ha:ve returned itY
A. I would have said you cannot get it. It was given as
additional collateral to secure the money from the. bank
to give him additional credit.
Q. Where did you keep the note Z
A. In my safe.
Q. Was it ever lost~
A. I still have. it.
page 94 ~ Q. Would there have been any difficulty at any
tim·e in getting it in two minutes time?·

;z
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A. No ..
Q. Where in the safe did you keep it f
A. In the lock dra.wer.
Q. In June 1926 the account of Mr. Seligman was about
how much!
•
A,. Approximately.$3,000.00; that is, taking into consideration the $900.00 note.
Q. What did you do!
A. I told him I would have to have money and he said he.
did not have any, but would give additional note.
Q. You used the note to get additional funds with which
to extend. him credit~
A. That's right.
Q. Did you and Mr. Seligman have that note when you went
to see Mr. Elias Codd?
A. Yes.
Q. Did you show it to him?
A. ·Yes.
Q. So yon deny absolutely that they ever requested the
note or that you agreed to return itt

A. ·Yes.
CROSS F~AMINATION.

By Mr. Sacks:
Q. Mr. Pierce what was the value in the equity
in the real estate at that time according to your
estimate?
A. I didn't believe there was any in the Dartmouth. I was
so advised by my bank.
Q. What equity was in the other 1
A. Approximately $1,500.00.
Q. You had given him $1,600.00 of credit without. security
had you notY
A. Yes-beeanse Bradstreets will show he was rated at
about $25,000.00 in 1925 and then he dropped down.
Q. Then in July you sold him over $2,000.00 of merchandise?
A. Yes.
Q. Why did yon want a note for $2,500 endorsed by Elias
Codd also?
A. Because I figured at that time $2,500.00 'vas as far as
- I would go with him.
Q. And didn't the bank handle the note without Elias
Codd's endorsement?
A. This note was never carried to my bank.

page 95
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Q. Why did you carry one to the bank and not the other 7
A. I thought my borrowing capacity enough to carry only
one-which it was.
Q. Was that the only amount you borrowed in that time,
.
this $2,500.00. ·
A. So far as these people are concerned.
Q. But not as far as you are concerned¥
A. No-I guess I borrowed around $25,000 to
page 96 } $50,000.
Q. You had two notes. You thought the first
not goodY
A. Not sufficient to protect their account.
Q. Did you think it was worth something?
A. Yes. in consideration of their bringing me an additional one.
Q. The note was worth more than the paper it was written
on~
·
A. I don't know.
Q. You thought so or you would not have taken it 7
A. Yes.
Q. Do you, when you get good paper, take it to the bank¥
A. It was not necessary.
Q. Do you not negotiate all paperY
A. I figured I might have to take it up if I did.
Q. Was not the same possibility in every note. Why take
the other one and not this one? ·
A. Because that W:as a deed of trust note.
Q. vVhat difference did that make?
A. That would have more weight with the bank.
Q. You knew the Food Products Company sold out and
there are. new people in that company~
A. I heard so.
Q. You heard about that transaction? You heard of it on
January 1st, 1927!
A. No.
Q. Around that time?
A. I don't know when.
page 97 } Q. You heard that B. N. Codd left for California in MayY
A. I heard it.
Q. Why did you wait so long to bring suit T
A. We had a deed of trust on other property that was not
foreclosed.
Q. That would not stop you T
A. We did not want to sue on one and not the other.
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Q. You are not suing on the $1,000.00. You are not suing
for everything due you.
Q. We are suing for $2,500.00. It is impossible to -sue for
more. These boys are bankrupts. I understand from M.r.
Seligman he did not have $75.00 to go into bankruptcy with.
· Q. Wh_at were you to do with this note Y
A. It was for collateral.
Q. For how long!
A. Until the account or I were satisfied.
Q·. Did you have any conversation with 1Yir. B. N. Codd
about the note?
A. I don't know him.
Q. Did you ever ask B. N. Oodd whether he endorsed the
noteY
·
A. No.
.
Q. Did yon ever call up to see if he endorsed itY
A. No-I have seen his paper around among the trade.
Q. Would people show you his notes 7
.
A. I sa his signature on letters around to peopage 98 ~ ple I have done business with. I do business with
lots ·of merchants.
Q. Did you ever see my signature in places 1
A. No-I know Mr. Codd's though.
Q. Mr. Elias Codd refused to endorse the note?
A. Yes.
Q. Right off the reel Y
A. Yes. I went with Mr. Seligman personally to get Mr.
Codd to endorse it.

'v

RE-DIRECT EXAMINATION.
By ~Ir. Devany:
Q. If you could have gotten a thousand more you would
have done soY
A. Yes.

page 99

~

MR. MORRIS EISSENB.ERG
a witness for the plaintiff being sworn according
to law-testified as folloWis:
DIRECT EXAMINATION.

By Mr. Devany:
Q. What's your name?
A. Morris Eissenberg.
Q. What do you dqf
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A. Meat market at '907 Church Stroot.
'Q. Did you ever have anY. business relationship with Mr.
Pierce7
A. For six or seven years.
Q. Mr. Eissenberg what is his reputation .as to fairness in
business dealings t
·

Objection by Mr. Sacks: He ·can 'Only testify as to his reputation.
·
By Mr. Devany: I want to show his fairness in business.
·By the Court: Do you know it7

r

,. -

A. Yes.

I

I

By Devany: I want to go further.
By the Court: I don't think you should.
By ~fr. Devany: They are fighting it on the ground that
Mr. Pierce ·has illegally taken the note and kept it by deceit
:and we want to show his reputation is excellent and his business dealings above board.
By the Court: Just show as to his truth and
page 100 } veracity.
Q.. Do you know his reputation as to truth and veracity?
A. Yes.

CROSS EXAMINATION..

J3y Mr. Sacks :
Q. Do you know what people think of him as to truthfulness?
· A. I never heard ·anything against him.
RE-DIRECT EXAMINATION.

By Mr. D·evany:
Q. Do people say he will tell the truth 7
A. I never heard anything against him.
By Mr. De~any: Your Honor will. not let me go into the
matter of the business relations.
By the Court: No.
·
Q. Have you ever known Mr. Pierce to deliver merchandise under a. contract when it meant a loss to him'
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Objection by Mr. Sacks.
Objection sustained ..
Mr. Devany notes an exception.
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I. C. WALL
for the plaintiff, after being sworn ac-cording to law-testified as follows:
a.

witn~ss

DIRECT EXA:WIINATION..
By Mr. Devany:
Q. What is your name and occupation t
A. I. C. Wall.
,
Q. vVhat is your occupation~
A. Manager of Morris & Company, meat packers.
Q. How far is your place of business from Mr. Pierce'sY
A. About two blocks.
Q. Do yon know his general reputation for truth and
veracityf
A. It is very good.
Q. Do yon know his reputation as to integrity in business
dealings!
·
A. The best.
CROSS EXAMINATION.
By Mr. Sacks :
Q. Do yon know. ~Ir. Elias Codd or Mr. ·B. N. Codd?
A. No.
Q. How long have yon been in Norfolkf
A. Nearly two years.
Q. How long have yon known Mr. PierceY
A. I have known Mr. Pierce for five years.
Q. Where did yon know him f
A. I used to travel in here and had business
page 102 ~ deladngs with him then.
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MR. MORRIS CROW
a witness for the plaintiff being sworn according to law testified as follows:
DIRECT EXAMINATION.
By Mr. Devany:
Q. What is your name and occupation f
A. Morris Crow-meat business.

.r
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Q.
A.
Q.
A.
Q.
A.

Do you know W. C. PierceY
Yes.
How long have you known him 7
I have known him for ten years.
Do you know his reputation for truth and veracity!
As far as his dealings with me-very good.
Q. Do people who know him say he will tell the truth Y
A. Yes-everyone I speak to.
·
Q. What is his reputation in regard to honesty in business
dealings!
Objection by Mr. Sacks.
Objection sustained.
CROSS EXAMINATION.
By Mr. Sacks:
Q. Do you know Elias Codd and B. N. Codd7
A. Yes.
Q. How long have you known them Y ·
A. The same time.
Q. What is their reputation as to truth and veracity 1
A. Good.
·
page 104
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...t\.RTICLE 1. STOCK.

1. Certificates of stock shall be issued in numerical order
from the stock certificate book they shall be signed by the
president, and the company's seal shall be affixed t~ereto and
attached by the Secretary. A record of each certificate shall
be kept on the stub thereof.
2. Transfers of stock shall be. made only upon the books
of the company, and before a new certificate is issued the old
certificate must be surrendered for cancellation, and marked
canceled, with the date of cancellation, by the secretary. The
stock books of the company shall be closed for transfers
thirty days before general elections and ten days before
dividend days.
ARTICLB 2.

STOCKHOLDERS.

l. The. annual meeting of the stockholders of this company
shall be held in the principal office of the company in the
City o.f Norfolk, Virginia, at- o'clock, P.M., on the- day
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of
, of each year, if not ·a legal holiday, but if a legal
holiday, then on the day following.
. 2. Special meetings of the stockbolders may be held at the
principal office of the company at any time, ·upon the call
of the board of directors, or of stockholders holding together at least one-~fth of tbe capital stock.
3. Notice of meetings, written or printed, for every regular or special meeting of the stockholders, shall be prepared
and mailed to the last known post-office address of each
stockholder not less than ten days before any
page 105 ~ such meeting, and if for a special meeting, such
notice shall state the object or objects thereof.
4. A quorum at any meeting of the stockholders shall consist of a majority of the voting stock of the. company, .represented in person. or by proxy. A majority of such quorun
shall decide a.ny quest~on that may come before the meeting.
5. The order of business at the annual meeting, and as far
as possible, at all other meetings of the stockholders, shall
be:

1. Calling of roll.
2. Proof of due notice of meeting.
3. Reading and disposal of any unapproved minuted.
4. Annual reports of officers and committees.
5. Election of directors.
6. Unfinished_ business.
7. New business.
8. Adjoprnment..

ARTICLE 3. DIRECTORS.
1. There shall be a board of no less than _three directors,.
who shall be stockholders, and shall be elected annually by
ballott by· the stockholders for the term of one year., and shali
serve until the election and acceptance of their duly qu_ali:fied
successors.
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'2. The ~egular meeti:ngs of the board of directors shall
be held in the principal office of the company in the city of
Norfolk, Virginia, at- o'clock, P. M., on the- day of-,
of each _year, if not a legal holiday, but if a Iep,age 106 ~ gal holiday, then on the day following..

3. ·special meetings of the Board of Directors to be held
in the principal office of the company in Norfolk, Virginia,
may be called at any time by the president or by any director.
4. Notices of both regular and special meetings shall be
mailed by the secretary to each member of the board not
less then five days before any such meeting, and notices of
special meetings shall state the purposes thereof.
5. ~ quorum at any meeting shall consist of a majority of
the entire membership of the board. A majority of such
quorum shall decide any question that may come before the
meeting. ·

6. Offi~ers or the company shall be elected by Q.allot by
the board of directors at.. their first meeting after the election of directors each year. If any offic.e becomes vacant during the year, otherwise than by removal, the board of directors shall fill the same for the unexpired term. The board of
directors shall fix the compensation of the officers and
·
agents of the company.
·7. The order of business at any regular or special meeting. of the board of directors shall be :
·

1. Reading and disposal of any unapproved minutes.

2_. Reports of officers and _committees ..
3. Unfinished business.

page 107 }

4. New busin-ess.

5. Adjournment.

ARTICLE 4. OFFICERS ..
. 1. The officers of the company shall be a president, -a vicepresident, a secretary, and a treasurer, who shall be.alected
for one year and shall· hold office :until their successors are
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elected and qualify. The positions of.secretary and treasurer
may be united in one person.

2. The president shall preside at all meetings, shall have
general supervision of the affairs of the company, shall sign
all certificates of stock and sign or countersign all contracts
and other instruments of the company; shall make reports to
the directors and stockholders, and perform all such duties
as are incident to his office or are property required of him
by the board of directors. In the. absence or disability of
the president, the vice-president shall exercise all his functions.
· 3. The secretary shall issue notices for all meetings, shall
keep their minutes, shall have charge of the seal and the
corporate books, shall sign with the president such instruments as require such signature, and shall make such reports
and perform such other duties as are incident to his office,.
or are properly required of him by the board of directors.
4. Th9 treasurer shall have the custody of all the funds
and securities of the company, and deposit the same in the
name of the company in such bank or banks as the. directors
may elect; he shall sign all checks, drafts, notes, and ·orders
for the payment of money, and he shall pay out and dispose
of the same under the direction of the board of
page 108 ~ directors. He shall at all reasonable times exhibit his books and accounts to any director or
stockholder of the company upon application at the office of
the company during the. business hours. He shall sign all
certificates of stock signed by the president.

ARTICLE 5. DIVIDENDS.
1. Dividends shall be declared only from the net profits at
such times as the board of directors shall deem it prudent
to direct, and no divident shall be declared out of or that
will diminish the capital of the company.

ARTICLE 6. SEAL.
1. The corporate seal of the company shall consist of two
concentric circles, between 'vhich is the name of the company,
and in the center shall be inscribed the word '' Incorpo-·
rated''.
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ARTICLE 7. AMENDMENTS.
1. These by-laws ma.y be amended, repealed or altered, in
whole or in part, by a majority vote of the entire outstanding stock of the company, at any regular meeting of the.
stockholders, or at any special meeting where such action has
been announced in the call and notice of such meeting.
Record of Initial or Organization Meeting of the subscribers to stock of the Food Products Company, Incorporated,
held at Norfolk, Va. on the 5th day of August, 1921, at 4
o'clock P. M.
1. The initial or organization meeting of the
subscribers to the capital stock of Food Products Company, Inc., was held on the fifth day of
August, 1921, at four o'clock p. m., at the principal office
of the company, at 37 Nebraska Street, in the City of Norfolk, Virginia. pursuant to a written waiver of notice signed
by all the subscribers.
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2. The following subscribers, being all of the subscribers,
were present in person: L. Seligman, Elias Oodd and B. N.
Codd.
.

.

3. L. Seligman w.as elected chairman and B. N. Codd was
·
appointed secretary of the meeting.
4. The chairman reported that the certificate of incorporation of the company wa.s lodged for recognition in the office
of the Secretary .of the Commonwealth on the 3rd day of
August, 1921.

5. The secretary presented a copy of said certificate of incorporation, and on motion duly made and seconded, it was
ordered spread upon the minutes.
6. The secretary presented and read the waiver of notice
of the meeting.
7. The secretary presented a form of by-laws for the regulation of the affairs of the company, which was read, article
by article, and unanimously adopted.
8. On motion duly made and seconded, it was resolved that
the board of directors as named in the certificate of incorpo-
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ration, be, and they hereby are, elected members of the
board of directors for the ensuing year and until their successors are elected and qualify.
page 110
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9. On motion duly made and seconded, and by
the affirmative vote of all present, it was resolved
that the board of directors be, and they are hereby, authorized and directed to issue shares of the capital stock of this
company to the full amount authorized by the certificate. of
incorporation, in such amounts, from time to time, as may
be determined by the board and as may be permitted by
law.
No further business was presented, and on motion the meeting adjourned.
.
B. N. OODD, ·secretary.
.Approved: L. SELIGMAN, Ohairman.
Record of The First. Meeting of Directors of the Food
Products Company, Inc., of the-, held at 37 Nebraska St.,
Norfolk, on the 5th day of August, 1921, at five o'clock P. M.
1. The first meeting of the board of directors of The Foqd
Products Company Inc., was held at the principal office of
the company, at 37 Nebraska Street, in the city of Norfolk,
"VIrginia, on the 5th day of August, 1921, at five o'clock p·.
M., pursuant to a written waiver of notice signed by all the
subscribers.
2. The foil owing directors, being all of the directors, ·were
present in person, towit: L. Seligman, Elias Codd and B. N.
Codd.
3. L. Seligman was chosen temporary chariman and B. N.
Codd was appointed temporary secretary of the meeting.
page 111
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4. The secretary presented and read a waiver
of notice of the meeting, signed by all the directors and. the same was ordered spread upon the minutes.
5. The minutes of the first meeting of the incorporators
were read.
6. The following were unanimously elected officers of the
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ccompany for one year and until their successors are elected
and qualify.: L .. Seligman, President: Elias Codd, Vice-Presicdent; and B. N. Codd, Secretary and Treasurer.

7. It was order-ed that the Secret~y enter upon the disccharge of his duties, whi~h he accordingly did.
8. On motion duly made and seconded, it was resolved that
the seal presented at this meeting, an impression of which is
directed to be made in the minute-book, be, and the same
ll.ereby is, adopted .as the seal of the corporation.
9. On motion ·duly made and seconded, it was resolved
'that certificates of the capital stock of this corporation, to the
:amount of One Thousand ($1,000.00) Dollars, in the form
'Submitted to this meeting, be. issued at once, the same to be
signed in the name of this company by its president and its
treasurer, with the company',og seal affixed thereto and atiested by its . secretary.
10. Upon motion duly made and seconded, it was resolved
that the treasurer be, and he hereby is, authorized to open
:a bank account in behalf of this company with the - Bank of
Norfolk, Virginia; and it being further resolved that until
otherwise ordered, said bank be and it is hereby
page 112} authorized to make payments from the funds of
this corporation on deposit with it upon and according to the check of this company signed by its treasurer.

11. Upon motion duly made and seconded, it was resolved,
that this corporation employ B. N. Codd to actiNely man-age the affairs of this corporation, subject to the will of the
l{oard of directors, at a weekly salary of - Dollars, upon
·condition that the said B. N. Codd will faithfully and honestly perform h~s said duties, and that he will use his utmost
endeavors to promote the interests of ·said corporation. And
It is further r~solved that the said B. N. Godd, as active
·manager of .said business, shall have full authority to employ
any and all additional help that may be n~cessary and to dG
everything that may be necessary in the conduct of said
business.

There being no further business presented, on motion the
meeting adjourned.
B.N.CODD,Seaebuy.
Approved.: L.. :SELIG!ttiAN, Chairman.

~
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Record of Annual Meeting of the Stockholders of the The
Food Products Company, Incorporated held at No.rfolk, Virginia, on the 5 day of August, 1922 at 5 o'clock P. M.
1. The Annual meeting of the Stockholders of The Food:
Company, Inc., was held on the fifth day o.f August, 1922, at four o'clock p. m., at the principal office of the
company, at 37 Nebraska Street, in the City of Norfolk, Virginia, pursuant to a written waiver of notice
page 113 } signed by all the subscribers.
Product~s

2. The following subscribers, being all of the subscribers,
were present in person : L. Seligman, Elias Codd and B.
N. Codd.
.
3. L. Seligman was elected chairman and B. N. Godd was
appointed secretary of the meeting.
4. The secretary p·resented and read the waiver of notice
of the meeting.
·
5. On motrion duly made and seconded the following: L.
Seligman, Elias Codd and B. N. Codd, were nominated as
directors for the ensuing year. There being no further nominations the poles were opened, and after all present had
voted the poles were closed; and the above named gentlemen
were elected as directors of the corporation to hold office for
ensuing year.

No further business was presented, and on motion the meeting adjourned.
B. N. CODD, Secretary.
Approved: L. SELIGMAN, Chairman.
Record of Annual Me.eting of the Directors of the The
Food Products Company, Incorporated, held at Norfolk, Virginia, on the 5 day of August, 1922, at 5 o'clock P. M.
1. The .annual meeting of the board of directors of The
Food Products Company, Inc., wras held at the principal office of the company, a.t 37 Nebraska. Street, in the
page 114 ~ city of Norfolk, Virginia, on the 5th day of August, 1922, at five o'clock P. M., pursuant to a
written· waiver of notice signed by all the ·subscribers. ·
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2. The following directors, being all of the directors, were
present in person, to-wit: L. Seligman, Elias Codd and B. N.
Codd.

3. L. Seligman W:as chosen temporary chairman and B.
N. Codd was appointed temporary secretary of the meeting.
4. The. secretary presented and read a waiver of notice
of the meeting, signed by all the directors and the same was
ordered spread upon the minutes.
5. The minutes of the first meeting of the incorporators
were read.
6. The following were unanimously elected officers of the
company for one year and until their successors are elected
and qualify; L. Seligman, President; Elias C-odd, Vice-President; and· B. N. Codd, Secretary and Treasurer.
There being no further business presented, on motion the
·
meeting adjourned.
B. N. CODD, Secretary.
Approved: L. SELIGMAN, Chairman.
Record of Special Meeting Meeting of the Stockholders of
the Food Products Company, Inc., held at 37 Nebraska
Street, on the 24th day of August, 1923, a.t 5 o'clock P. M.
1. A special meeting of the stockholders of Food Products Company, Inc., each stockholder having been
page 1;15 ~ given at least ten days notice in person of the
time, place and object of this meeting, wa.s held
at the principal office of the corporation, 37 Nebraska Street,
in the City of Norfolk, Virginia, at five o'clock~- M., on the
24th day of August, 1923.

2. The meeting wa·s called to order by B. N. Codd, President of the corporation, who presided, and Mr. Elias Codd,
secretary of the corporation, acted as secretary.
3. The following stockholders, being all of the stockholders of. this corporation, were present in person: Elias Codd,
L. Seligman, and B. N. Codd.
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4. The minutes of the previous meeting of the stockholders were. read and approved.
5. The following resolution and preamble thereto which
has been adopted by the board of directors at a meeting held
on August 6th, .1923, was read before the meeting and unani~
mously adopted as a resolution of the stockholders, to-wit: ·
''WHEREAS, the present capital stock of this corporation
is insufficient for its purpose, and it is deemed advisable to
amend th~ charter of the corporation so that the authorized
minimum capital stock shall be increased from One Thousand {$1,000.00) dollars to Ten Thousand ($10,000.00) Dollars, and that the authorized maximum capital stock shall be
increased from Ten Thousand ($10,000.00) Dollars to Twentyfive Thousand ($25,000.00) Dollars.
BE IT RESOLVED, that the 4th seclion of the charter of.
this corporation be, and the same is hereby, amended so as to
read as follows:
·
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"The maximum amount of the capital stock of
the corporation is to be twenty-five Thousand
($25,000.00) Dollars: the minimum amount ·of the capital
stock of the corporation is to be Ten Thousand ($10,000.00)
Dollars; and the capital stock of the corporation is to be divided into shares of the par v.alue of One Hundred ($100.00)
Dollars each.' '

7. Upon motion duly made and seconded, it was unanimously adopted that the president and Secretary be, and they
were, authorized to make the necessary application to the
State Corporation Commission of Virginia, to effect the
amendment to the charter set forth in the aforesaid resolution.
There being no further business, the meeting on motion
was adjourned.
.
ELIAS CODD, Secretary..
Approved_: B. N. CODD, Chairman.
Record ·Of The annual meeting lJ!leeting of the Board of
Directors, of the Food Products Company, Inc., held at 37
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Nebraska Street, on th.e '6th day of August, 1923, at 6 o'clock

P.M.

.

1.. The annual meeting of the board of directors of Food
Products Company, Inc., was held at· the principal office of
the corporation, 37 Nebraska Street, in the City of Norfolk,
Virginia, on Monday, the 6th day of August, 1923, at six
·o'clock P. :M. .
.-·

2. The following directors, being all of the directors, were
present in person: Elias Oodd, B. N.. Codd and
page 1!7 } L. Seligman.
·

3. The meeting was called to order by Mr. L. Seligman,
-president of the corporation, who presided as chairman, and
}fr. B. N. Codd, secretary of the corporation acted as secretary.
4. The minutes of the previous meeting of the board of directors were read and approved.
5. The following were unanimously elected officers of the
corporation, to serve for one year and until their successors are ele·cted and qualify:
B. N. Godd, president and treasurer;
L. Seligman, Vice-Presicrent, and
Elias Codd, Secretary.
6. Upon motion duly made and seconded, and by the unanimous consent of all members of the board of· directors; the
following resolution and preamble thereto was unanimously
-adopted:
WHEREAS. the present capital stock of this corporation
is insufficient for its purpose, and it is deemed advisable to
amend the charter of the corporation so that. tbe authorize.d
minimum caiptal stock shall be increased from One Thousand ($1,000.00) Dollars to Ten Thousand ($10,000.00) Dol-.
Jars, and that the authorized maximum capital stock shall'be
jncrea.sed from Ten Thousand ($10,000:00) Dollars to Twen..
ty-five Thousand ($25,000~00) Dollars.
BE IT RESOLVED, that the 4th Section of the charter· of this corporation be, and the 'same is
page 118 ~ hereby amended s·o as to read as follows :

Supreme Court of Appeals· of Virginia.

1'8

. "The maximum amount of the capital st-ock of the corpo·ration is to be Tw:enty-five Thousand ($25,000.00) Dollars;;
the minimum amount of the capital stock of the corporation
is to be Ten Thousand ($10,000.00) Dollars ;· and the capital
stock of the corporation is to be divided into shares of the
par valus of One Hundred ($100.00) Dollars each."
4

And it wa.s further resolved that this resolution be submitted to the stockholders of the- corporation at a special
me~ting to he called for that purpose, as provided by law,.
said m~eting to be lleld .at the principal office of this porporation on the 24th day of August, 1923, at five o'clo-ck P.M ..
Tliere being no further business, the meeting on motion was
adjonrnedL
·

ELIAS CODD, Secretary.
Approved: B .. N. CODD, ·Chairman.
Record of A R~gnlar Annual Meeting of the Stockholders
of the Food Products Company, Inoorporated, held a.t Norfolk,_ Va. on the 4th day of August, 1924, at one o'clock P.M.
The Regular annual meeting of the stockholders of The
Food Products Company, Incorporated, was held at the principal office of the company, 2409-2411 Fawn Street, Norfo~
Virginia, on Monday, August 4th, 1924, at one p. m.
The following stockholders, representing the total capital stock of the corporation, were present in person:
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B. N. Codd, Sixty Shares.

Elias Codd, Thirty-nine Shares..
L. Seligman, One Share.
T<>tal, 100 Shares.
·

The meeting was called to order by B. N. Codd, President
of the corporation, who acted as chairman, and Elias Codd,
Secretary of the corporation, acted as secretary of the meeting.
·
Minut~s

of the· previous meeting were read and approved.

Food Products Co., Inc., v. W. C. Pierce.

89

The following were elected as directors for the ensuing
year, to serve until their successors are elected and qualify:
B. N. Codd
Elias Oodd
L. Seligman.

There being no further business, the meeting, on motion,
adjourned.
ELIAS CODD, Secretary.
Approved: B. N. CODD, Chairman.
Record of The Regular Annual Meeting of the Directors
of the Food Pr.oducts C'ompany, Incorporated, held at Norfolk, Va. on the 5th day of August, 1924, at one o'clock P. M.
The Annual Meeeting of the Board of Directors of The
Food Products Company, Incorporated, was held at the principal office of the corporation, 2409-2411 Fawn Street, in
the City of Norfolk, on Tuesday, August 5th,
page 120 ~ 1924, at one p. m.
The following, being all of the Director-s, were present in
person:
B. N. Codd
Elias Codd
L. Seligman.
The meeting was called to order by B. N. Codd, President
of the corporation, who acted as chairman, and Elias Codd,
Secretary of the Corporatiol}., acted as secretary.
Minutes of the previous meeting were read and approved.
The following were unanimousiy elected officers of the Corporation, to serve for one year and until their successors are
duly elected and aualify:
B. N. Codd, President and Treasurer
L. Seligman, Vice-President
Elias Codd, Secretary.
B. N. Codd, President and Treasurer of the

Corporatio~
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made a report on the business of the past year and pointed
o~t the expansion undergone during the past year and outlined the possibility of taking on new lines in the near future. ·.
A vote of thanks was extended B. N. Codd for his eonduct of the business.
There being no further business, the Board, on motion,
adjourned.
ELIAS CODD, Secretary.
Approved: B. N .. CODD, President.
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Record of A Regular Annual Meeting of the
Stockholders of the The Food Products Company,
Incorporated, held at Norfolk, Virginia, on the 4th day of ·
.August, 1925, at one o'clock P. M.
1. The regular annual· meeting of the Stoekholders of The
Food Products Company, Incorporated, was held at the principal office of the company~ 2409-2411 Fawn Street, Norfolkt
Virginia, on Tuesday, August 4th, 1925, at one P. M.
2. Stockholders, representing the total capital stock of the
Corporation were present in person.
·
3. The meetin~ Wias called to order by B. N. Codd, President of the corporation, who acted as chairman, and Elias
Codd, Secretary of the corporation, ooted as secretary of the
meeting.
4. Minutes of the previous meeting · were read and approved.
5. At this meeting, Mr. L. Seligman tendered his resignation as Vice-President and Director of the company, giving his reasons in a letter presented at this meeting, among
them being pressure of other business i~terests. Upon motio'n of Elias Codd, his resignation was accepted.
6. It was further agreed that Mr. Seligman be given a vote
of thanks for his services as officer and director of The Food
·
Products Company, Inc., since its organization.
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: · ·The following w~re ele~ted as direetors for the ensuing
year, to serve until their successors are elected, and qualify:
page 122}
Joe Zwein.

B. N.. Codd
Elias ·Codd ·

There being no further business, the meeting, on motion,
:adjourned.
ELIAS CO·DD, Secretary.
Approved,: B. N. OODD, Chairman.
August 1, 1925.
·Mr. B. N. Oodd,
President, The Food Products Company, Inc.,
:2409-2411 ],awn S'treet,
Norfolk, Virginia.

•

Dear Sir:
Due to the pressure of other business, and no longer being able to devote any of my time to the affairs of the Food .
Products, Inc., I hereby tender my resignation as Vice-President and Director.
.
You may rest assured that I will be glad at all times to do
:all possible for the interest of the company, but regret that
I can not longer hold office.
I will ask that you please accept this resignation at your
annual meeting of stockholde-rs .to be held on August 4th, effe~tive immediately.
Yours sincerely,

LS:L

L. SELIGMAN.

page 123 } Record · of Regular Annual Meeting of the
· Stockholders· of the The Food· Products Com..
pany', Incorporated, held at Norfolk, Virginia, on the 5 day
of August, 1926, at 4 o'clock P. M.
1

1. The regular annual meeting of the stockholders ·oi Tha
Food Products Company, Incqrporated,.was bPJd at th'e principal ·office of the Company. 2400-2411 Fawn· Street, Norfolk,
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Virginia, on the fifth day of August, 1926, at four o'clock

P.M.

,

2. The stockholders representing the total capital stoc-k of
the corporation, were present in person, namely:.
B. N. Codd
Elias Codd
Joe Zwein

3... The meeting was called to order by B. N. Codd, president of the corporation, who acted as chaimnan, and Elias
Codd, Secretary of the .corporation, acted as secretary of the
meeting.

4. Minutes of the previons meeting were read and approved.
5. At this meeting, Mr. Elias Codd verbly tendered his resigtlation as director of the company, and upon motion duly
seconded his resignation was accepted and Mr. G. E. Lancer
was elected as director for the ensuing year.
·
6. In addition to the election of Mr. Lancer as director the
following were unanimously elected as directors of this corporation for the ensuing year:

B. N. Codd
Joe Zwein
G. E. Lancer
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There being no further business presented, on
motion the meeting adjourned.
ELIAS CODD, Secretary.

Approved: B. N. CODD, Chairman.
Record of The Regular Annual Meeting of the Directors of
the The Food Products Company, Incorporated, held at Nor-

folk, Virginia, on the 5th day of August, 1925 at one o'clock
P.M.

1. The Annual Meeting of the Board of Directors of The
},ood Products Company, Inco~porated, was held at the prin
cipal office of the corporation, 2409-2411 Fawn Street, in the

Food Products Co., Inc., v. W. C.

Pier~e.

93

City of Norfolk, Virginia, on Tuesday, August 5th, 1925, at
one P.M.
2. The following, being all the directors, were present in
person:
B. N. Codd
Elias Codd
Joe Zwein
3. The meeting 'vas called to o1·der by B. N. Codd, President of the corporation, who acted as chairman, and Elias
Codd, Secretary of the Corporation, acted as Secretary.

4-o Minutes of the previous meeting were read and approved.

5. The following were unanimously elected officers of the
corporation, to serve for one year and until their successors
are duly elected and qualify:
·page 125
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·B. N. Codd, President and Treasurer
Elias Codd, Secretary.

B. N. Codd, President and Treasurer of the Corporation,
made his report on business of the past year. Affairs of
the business are in excellent condition and a steady progress
is being noted.
There being no further business, the Board, on motion, adjourned.
ELIAS CODD, Secretary.
A.pproved: B. N. CODD, President.
Record of The Regular· Annual Meeting of the Directors
of the The Food Products Company, Incorporated, held at
Norfolk, Virginia, on the 5 day of August, 1926, at 4 o'clock
P.M.

1. The Annual Meeting of the Board of Directors of The
Food Products Company, Incorporated, was held at the principal office of the corpoxation, 2409-2411 Fawn Street, in the
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city of Norfolk, Virginia, on the :fifth day of August, 1926,
at 4 P.M.
2. The following, being all the directors, were present in
person:
B. N. Codd
Joe Zwein
G. E.· Lancer

3. The meeting was called to order by B. N. Codd, President of the Corporation, who acted as chair;na.n,, and C..
Forbes, Secretary of the Corporation, acted as
page 126 ~.Secretary.
4. Minutes of the previous meeting were read and approved.
5.. The following were unanimously elected officers of the
corporation,· to serve for one. year and until their successors
are duly elected aJ+d qualify:
B. N. Codd, President and Treasurer.

C. Forbes, Secretary.
6. Upon motion duly seconded the office of assistant Treasurer was created for better facilities in handling the financial affairs of the corporation and C. Forbes was eleeted to
:fill this position, in addition to the position of Secretary.
7. B. N. Codd, President and Treasurer of the Corporation,
made his report on business of the past year. Affairs of the
business are in excellent condition and a steady progress is
being noted.
8. Upon motion duly seconded the following resolution was
passed: Whereas, it is felt the increased volume of business
in the Corporation in the last yea:r ·has been due largely to
the efforts of B. N. Codd, its Presiqent, and whereas, it is felt
that Mr. Codd, President, should re.ceive a greater compensation for his duties, it is therefore, resolved that he.be· paid
in addition to his regular salary a. commission of 2 per cent
on the gross sales of this Corporation beginning on Jannary
1st, 1926 and continuing until changed by the Board of Di-rectors.·
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There being no further business, the· meeting,
·on motion, .adjourned.. .
·
C. FORBES, Secretary.

.Approved: B. N. CODD, Pre·sident.
Record of Special Meeting of the Stockholders of the Food -Products Company, Inc., held ·at Norfolk, VirgitE-a, on the
lOth day of January, 1927, at 3 o'clock P.M.
.
1~ A special meeting of the Stockholders of the Food Product- Company, Incorporated, was held at the principal office
of the company, 2409-Fawn St, Norfolk, Virginia, on the
'tenth day of ,Janua.ry, 1927, at 3 o'clock P. M. pursuant to a
eall issued by the President, a.t the request of the majority
of the sto·ckholders.

2. The stockholders representing the total capital stock of
the corporation were present in person as follows:
.
Harry L. Carpel
Harry L. Carpel, Trustee for Jacob Carpel
Harry L. Carpel, Trustee for Albert Carpel
D. L. Becker
R. A. Philipson
3. The meeting was called to order by Mr. Harry L. Car-pel, who acted as Chairman, and :Mr. Philipson acting tts
Secretary of the meeting.
4. The minutes of the. last annual meetmg of the stockholdwere read and approved.

~rs

5. The resignations of Mr. B. N. Codd, G. E. Lancer and
l\tlr. Joe Zwein from the Board of Directors-were
-page 128 ~ submitted and accepted.
6. Mr. Harry L. Carpel, Mr. D. L. Becker and Mr. R. A.
Philips9n were nominated as Directors, and upon motion
duly made, were elected as Directors of the Company, to take
~ffice immediately and to hold office until their successgrs .are
duly elected and qualified
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The being no further business to transact, the meeting,.
upon motion duly made and seconded was adjourned.
ROBERT A. PHILIPSON, Secretary.
Attest: II.AiRRY L. CARPEL. President.
Re.eord of Special Meeting of the Board of Directors of the
Fo.od Products Company, Inc., held at Norfolk, Virginia, on
the lOth aay of January, 1927, at 3:30 P. M.
1. A special meeting of the Board of Directors of The Food
Products Company, Inc. w:as held at the principal office of the
Corporation, 2409 Fawn St., Norfolk, Va., on the lOth day of
January 1927, at three-thirty P. M.

2. The following Directors, being a majority of the Board,.
were present in person~

Harry L. Carpel
D. L. Becker
R. A. Philipson
3. The meeting was called to order by Mr. Harry L. Carpel, who acted as Chairman, and Mr. Philipson, acting as
Secretary of the meeting.
page 129 ~

4. The Minutes of the special meeting of the
Stockholders held on January lOth, 1927, were
read by the Secretary and approved by those present.
5. The Resignation of B. N. Codd, as President and Treasurer, and C. Forbes, and Secretary and Ass't Treasurer,
were submitted and accepted.
6. The following officers were then unanimously elected to
take office imm.edia.telv and to hold office until their successors shall have been duly elected and qualified:

Harry L. Carpel, President and Treasurer and Gen. Manager.
D. L. Becker, Vice President
R. A. Philipson, Secretary. ·
···-
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The above election making the officers of the Corporation,
on and after January lOth, 192-7, as follows :
Harry L. Carpel, President and Treasurer
D. L. Becker, Vice-President
R. A. Philipson, Secretary.
There being no further business to transact, the meeting
· upon motion, was adjourned.
ROBERT A. PHILIPSON, Secr.etary.
Attest: HARRY L. CARPEL.
Annual Meeting of the Stockholders of The Food Products
Co., Inc.
The Annual ~Ieeting of the stockholders of the Food Products Co., Inc., was held at the principal office of the Company, 2409-2411 Fawn Stree, Norfolk, Virginia,
page 130 ~ on Thursday, August 4th, 1927 at one o'clock P.
M.
The following stockholders representing total capital stock
of the corporation were present in person:
Harry L. Carpel
Harry L. Carpel, Trustee for Jacob Carpel
Harry L. Carpel, Trustee for Albert Carpel
David L. Beeker
Robert A. Philipson
The meeting was called to order by Mr. Harry L. Carpel,
who acted as Chairman, and Mr. Philipson acted as Secretary.
The minutes of the Special Meeting of the stockholders
held on January 10, 1927 were read and approved.
1Jpon motion duly made and seconded the following were
elected as Directors to take office immediately and to hold
office until their successors w.ere duly elected and qualified:
Mr. Harry L. Carpel
Mr. David L. Becker
Mr. Robert A. Philipson
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There being no further business to transact, upon ~otion
duly made and seconded, the meeting was adjoUTned.
ROB-ERT A. PHILIPSON, Secretary.
HARRY L. CARPEL, President.
Annual Meeting of the Board of Directors of The Food
Products Co., Inc.
The Annual Meeting of the Board of Directors of the Food
Products Co., Inc. was·held at the principal office
page 131 ~ of the Company, 2409-2411 Fawn Street, Norfolk,
Virginia, on Thursday, August 4th, 1927 at two
o'clock P. M.
The following Directors being all of the Board were present in person.:
Harry L. Carpel
David L. Becker
Robert A. Philipson
The meeting was called to order by Mr. Harry L. Carpel,
'vho acted as Chairman and Mr. Philipson acted as Secretary
of the meeting.
Upon motion duly made and seconded the following officers
were elected to take office immediately and to hold office until
their successors shall have been duly elected and qnalifid:
Harry I1. Carpel, President and Treasurer
D. L. Becker, Vice President
R. A. Philipson, Secretary
A general discussion of the al!airs of the company was
held.

There being no further business to transact, upon motion
duly made and seconded the meeting adjourned.
ROBERT A. PffiLIPSON, Secretary.
HARRY L. CARPEL, President.
page 132
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Teste: This 15th day of August, 1928.
RICHARD MciLWAINE, Judge. (Seal)
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page 133 -} CERTIFICATE OF EXCEPTION NUMBER
TWO..
This is to certify that at the trial of this cas·e the defend:ant, 'fhe ],ood Products Company, Incorporated, requested
the Court to grant the following instruction Number 3:
INSTRUCTION NUMBER 3.
''The Court instructs the jury that if you believe, from

tne evidence, that the defendant,· The Food Products Com-.
pany, Incorporated, endorseQ. the note sued on for the .accomodation of the Seligmans, then the said The Food Products Company, Incorporated, is not liable on said note and
you should find for the said The Food Products Company,
Incorporated." But the Court refused to give this instruction as tendered and -amended it so as to read as follows :
'' Th.e Court instruc.ts the jury that if you believe, from
the evidence, that the defendant, The Food Products Company, Incorporated, endorsed the note sued on for the accomodation of the Seligmans,. then the said The Food Products
Company., Incorporated, is not liable on said note and you
should find for the said The Food Products Company, Incor·porated, unless you further believe, from the evidence, that
all the stockholders authorized or ratified said endorsement.,
in 'vhich event you should find for the plaintiff, unless you
further believe that said note was cancelled by the agreement
of the parties.''
And the said defend'ant, The Food Products Company, In'Corporated, objected to the amendment of said instruction
and of the granting thereof as amended in lien of instruction Number 3 as tendered by it, on the ground that there
was no evidence that all stockholders either aupage 134 ~ thorized or ratified the endorsement of the note
by The ],ood Products Company, Incorporated,
and that, therefore, the instruction as amended was not supported by the evidence, whereas instruction Number 3 -as tendered by the defendant, The Food Products Company, In·corporated, properly stated ·the ·law applicable to this ease.
But the Court overruled this objection and granted instruction Number 3 as amended, to the action of the Court in
amending said instruction and ~anting the same a.s amended,

lflO
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the defendant, The ],ood Products Company, Incorporated;,
a.t the time duly excepted on the grounds. above. stated.
Test~:. This 15 day of August, 1928.

RICHARD MciLWAINE, Judge-. (Seal)

CEREIFICATE O:B., EXCEPTION NUMBER THREE.
This is to certify that the following instrucrtions were the
only instructions granted at the trial of his case, instrueions "A"' and '' B'' being granted on behalf of the plaintiff,
and instructions 1, 2, 3 and 4 b{!ing granted on behalf of the
clefendants; instruction "3" was granted as amended, over
the objection of the defendant, The Food Products Company,.
Incorporated, as set orrt in exception Number Two.
INSTRUCTION "A'"·
''The court ·instructs the jury that when the maker or endorser alleges cancellation, nullification or payment of a negotiable note which is in the hands of a third party that the burden is upon the person so alleging the same to prove its cancellation, nullification or payment by a preponpage 135 ~ derance of the eVidence."
INSTRUCTION ''B".
''The court further instructs the jury that any representations made by L. Seligman to the Food Products Company,
Inc., which statements or representations were not communicated to the said W. C. Pierce prior to the acceptance of the
said note now sued on, are not binding upon the said W. C.
Pierce and the jury will disregard all such representations.''
INSTRUCTION NUMBER 1.
''The court instructs the jury that the burden is on the
plaintiff to prove his case by a preponderance of the evidence.''
INSTRUCTION· NUMBER 2.
''The Court instructs the jury that if you believe, from
the evidence, that after the plaintiff received the note involved in this case, he, the plaintiff, accepted from the Selig-
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mans another note of the Seligmans, secured by deed of trust
on their property, in place of the note now sued on, then you
must find for the defendants."
INSTRUCTION NUMBER 3.
''The Court instructs the jury that if you believe, from the
evidence, that the defendant, ].,ood Products Company, Incorporated, endorsed the note sued on for the accommodation of
the 8eligmans, then the said Food Products Company, Incorporated, is not liable on said note and you should find for the
said Food Products Company, Incorporated, unless you further believe, from the evidence, that all the stockpage 136 ~ holders authorized or ratified said endorsement,
in which event you should find for the plaintiff,
unless you further believe that said note was cancelled by
the agreement of the parties.''
INSTRUCTION NUMBER 4.
''The Court instructs the jury that the burden is on the
plaintiff to prove, by a preponderance of the. evidence, that
The Food Products Company, Incorporated, by all its stockholders, authorized or ratified the endorsement made by B.
N. Codd for or on behalf of said corporation."
Teste : This 15 day of August, 1928.
RICHARD 1\1:ciLWAINE, (Seal)
Judge of said Court.
CERTIFICATE OF EXCEPTION NUMBER FOUR.
This is to certify that after the evidence was in and the
instructions mentioned in certificate of exception Number
Three had been granted and the jury had heard the arguments of counsel, the jury returned a verdict in the words
and figures as follows:
"We, the jury, find in favor of the plaintiff in the sum of
Tw•enty-five Hundred ($2,500.00) Dollars and ten per cent
attorney's fees."
(Signed)

W. P. ·sELLERS, Foreman.

Whereupon, the defendant, The E,ood Products Company,
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Incorporated, moved the Court to set aside the verdict and
enter judgment for it, or to grant it a new trial, on the following grounds :
page 137 ~

(1) That the verdict of the jury was contrary
to the law and the evidence, and without evidence
to support it.
(2) That the Court erred in refusing to grant instruction Number 3 as offered by the defendant, The Food Products Company, Incorporated, because said instruction Numb~r 3, as offered by the defendant, stated the law correctly
as applicable to this case.
( 3) That the Court erred in amending instruction Number
3 tendered by the defendant, The Food Products Company, Incorporated, and in granting said instruction, because there
'vas no evidence to support said instruction as amended.
But the Court overruled said motion and rendered judgment against the defendant, The Food Products Company,
Incorporated, in accordance with the verdict of the jury, to
which action· of the Court in so :overruling the motion of the
said defendant, The Food Products Company, Incorporated,
to set aside the verdict of the jury against it and to enter a
judgment for it, or to grant it a new trial, the defendant, The
Food Products Company, Incorporated, at the time duly excepted.
Teste: This 15 day of August, 1928.
RICHARD :J\fciLWAINE, Judge. (Seal)
page 138
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Virginia:
In the Court of Law and Chancery for the.

C~ty

of Norfolk:
W. C. Pierce, Complainant,

v.

L. Seligman and S. Seligman, partners trading as York Commission Company, Food :Products Company, Inc., a corpo-ration,. apd Louis Savage, Defendants.
Be it remembered on. the trial of the above styled cause,
after the plaintiff had introduced his evidence to maintain the
issue on his· part, and the defendants had introduced their
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evidence to maintain the issue on their behalf, the said plaintiff offered the following instructions, to-wit:
The court instructs the jury tha.t if you believe from the
-evidence· that the endorsers on the note sued for -endorsed
the same so .tl1at the York Commission Company could receive
additional cred~t from VV. G. Pierce ·and Company, and that
the said. W. C. Pierce and Company accepted the said note
:and· extended credit thereon, you shall find for the plaintiff.
The court further instructs the jury that although you
believe from the evidence that the F·ood Products Company,
Inc., received no benefit from the endorsement of the said
note, yet if they loaned their credit through their president
and treasurer
enable the York Commission Oompany to
secure credit thereon; they are as liable thereon as if the procc~eds from the said note had been paid to them.

to

The court further instructs the jury that if you believe B.
N. Codd was the duly authorized agent to sign
page 139 ~ ·negotiable paper fQr the Food Products Com·pany, Inc., and that he signed the note, in the
usual manner and method of signing other negotiable papers,
'the said Food Products Company, Inc., is estopped from denying the right of the said Codd to put into circulation nego·
·
tiable paper.
The court further instructs the jury that where a corporation ·gives the power to an officer to execute negotiable
paper on its behalf, then the corporation is estopped to deny
the validity of the said negotiable paper in the hands of a
J>urchaser for value.
·
·
The court further instructs the jury that where a corporation gives the power to an officer to execute negotiable paper on its part then the burden is upon it to see that the said
negotiable paper issued by such officer is properly issued
and .will not -go into the hands of an innocent party ~nd they
·a.re in turn charged wdth a much higher degree of diligence
.and. caution to see that this is done than a corporation which
did not give such power to its officers.
But the said defendant, by counsel, objected to the court
granting each of the said instructions, whereupon the court
-refused to grant the same, to which ruling of the court plaintiff, by counsel, ·excepted, and tenders this his Bill of Excep-
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tions No. 1, which he prays to be signed and sealed and made
a part of the record in this cause, which is. accordingly done
this 15 day of August, 1928.

RICHARD MciLWAINE,
Judge of the Court of Law and Chancery for
the City of Norfolk, Vrrginia.
_page 140
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Virginia :
In the Court of Law and Chancery for the
City of Norfolk:

W. C. Pierce, Complainant,

v.

L. Seligman and S. Seligman, partners trading as York Commission Company, Food Products Company, Inc., a corporation, and Louis Savage, Defendants.
Be it remembered on the trial of the above styled cause,.
after the plaintiff had introduced his evidence to maintain
the issue on his part, and the defendants had introduced their
evidence to maintain the issue on their behalf, the said defendant offered the following instruction, to-wit:
The court instructs the jury that if you believe, from the
evidence, that. the defendant, Food· Products Company, Incorporated, endorsed the note sued on for the accommodation
of the Seligmans, then the said Food Products Company, Incorporated, is not liable on said note and you should find
for the said Food Products Oompany, Incorpora.ted, unless
you further believe from the evidence that all the stockholders authorized or ratified said endorsement, in which event
you would find for the plaintiff, unless you further believe
that said note was cancelled by the agreement of the parties.
to the granting of which instruction the. plaintiff objected
for the following reasons:
page 141 ~

1. That the defendant, Food Products Company, Inc., never offered any evidence to show
that its corporate power.s were exceeded.
2. Tha.t the plaintiff had the right to presume that the note
was rightfuily endorsed and given in due course, but the court
overruled the said objection and granted the said instruction,
to which ruling the plaintiff excepted, and whereupon the de-
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fendant, Food Products Company, Incorporated, offered the
following instruction, to-wit:
The court instructs the jury that the burden is upon the
plaintiff to prove by a preponderance of the evidence tha.t
Food Products Company, Inc., by all its stockholders authorized or ratified the endorsement made by B. N. Codd
for or on behalf of said corporation,
to the granting of which instruction the plaintiff, by counsel
objected for the following reasons:
That it isn't necessary to prove ratification by the stockholders and that the presumption of the law is that the note
was properly g·iven and because the corporation was a private
corporation with no public interest involved and the doctrine
of estoppel precluded the defendant corporation from setting up the defense of ultra vires and for the further reason
that no evidence was offered to show the charter forbade
the exercise of the right of. accommodation endorser and the
plaintiff had a right to assume as a matter of law that the
charter did give the right to the corporation to endorse for
accommodation as under Section 3777 of the Code of Virginia such power may be granted to the corpopage 142 ~ ration and the note having been givP.n the plaintiff
is entitled to presume that it was given in compliance 'vith the charter po~'"ers.
But the court overruled the said objection, to which ruling
of the court the plaintiff excepts and tenders this his Bill of
Exceptions No. 2, which he prays to be signed, sealed and
made a part of the record in this cause, which is accordingly
done this 15 day of August, 1928.
RICHARD MciLWAINE,
Judge of the Court of Law and Chancery for
the City of Norfolk, Va.
Virginia:
In the Court of La.w and Chancery for the City of Norfolk:
W. C. Pierce, Complainant,

v.

J.J. Seligman and S. Seligman, partners trading as York Commission ·Company; Food Products Company, Inc., a corporation, and Louis Savage, Defendants.

,----
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Be

it remembered on the trial of the above styled cause,
after the verdict of the jury, the defendant, Food Products
Company, Inc., moved to set aside the verdict of the jury and
grant a new trial, to which motion the plaintiff filed the following answer and asked that the same be made a part of
the recor(J. in this ~ause :
Virginia:
In the Court of Law and Chancery for the City of Norfolk:

vV.

C.· Pierce, Plaintiff,

v.

Food Products Company,
ants.
page 143

Inc~,

a corporation, et als., Defend-

~

The said plaintiff· says that the said defendant,
Food Products Company, Incorporated, should
not maintain its motion to set aside the verdict and its plea
of wltra vi·res should not be considered for the reason that
its charter in paragraph eight (8) thereof expressly empowers the said corporation to subscribe to, to purchase, or
otherwise acquire, or to guarantee, or to become surety in respect to the stocks, bonds, or other securities and obligations
of other corporations or individuals, as shown from a certified copy of said charter hereto attached and made a part
of this record, wliich charter is marked "Exhibit A".

W. C. PIERCE,
By W. L. DEVANY, Jr., Counsel.
EXHIBIT ''A''.
CERTIFICATE OF INCORPORATION OF THE FOOD
PRODUCTS COMPANY, INCORPORATED.
This is to certify that we, the undersigned, do hereby associate ourselves to e~tablish a corporation under and by
vitrue of the provisions of the law of the State of Virginia,
in such· cases made and provided, for the purpose and under
the corporate name hereinafter mentioned, and to that end
we do, by this, our certificate set forth as follows:
FIRST: The name of the corporation is to be The Food
Products Company, Incorporated.
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SECOND~ T.he name of the City wherein its principal office
is to be located is Norfollr, Virgina.

THIRD : The purpose for which it is formed is as follows:
page 144
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(a) To engage in the business of buying and
selling and dealing generally, as wholesalers and
jobbers, in all kinds of groceries, cigars, cigarettes, tobaccos,
uonfectioneries, soft drinks, bread, cakes, pies, and in food
products, of every kind, nature and description, and to gen·erally carry on any other incidental business which may seem
'to the corporation capable of being carried on in connection
;with the above business, calculated, directly or indirectly, to
~nhance the value of said ·corporation.
(B) And to act as agent or representative of corporatioJ;ls,
iirms, or individuals, which are engaged in or authorized to
do the same character of business as that for which this corporation ls formed.

(C) "To buy, hold, sell, grant and leas·e -such real and per'Sonal property as the business of this corporation may re-quire, or as may otherwise be deemed expedient.
·
(D) To do any and all things herein set forth, or which corporations of like character and kind are permitted to do or
J>erform under the laws of the State of Virginia, to the same
extent a~s a natural" person might or could do, and in any part
of the United States, as principals, agents, contractors, or
'Otherwise, and to operate as many branches of stores or
J>laces as may be deemed ·expedient.

· FOURTH: The maximum amount of the capital stock of
the corporation is to be the sum of Ten Thousand ($10,000.00}
dollars; the minimum amount -of the capital stock of the cor-poration is to be One Thousand ($1,000.00) dollars ; and the
capital stock of the corporation is to be divided into shares
'Of one hundred ($100.00) dollars each.
page 145 } FIFTH: The period for the duration of this
. . corporation is unlimited.
SIXTH: The names and addresses of the officers and diTeetors :who, unless sooner changed · by the Stockholders
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are for the first year to manage the affairs of the corporation are as follows :.
Address·

Office

Name
L. Seligman
Elias Codd
B. N. Codd

President
Vice-President
S'ecretary-Treasurer

Norfolk, Va.
Norfolk, Va.
Norfolk, V a..

Direetors:
L. S"eligma.n
Elias Codd
B.N.Codd

Norfolk, Va..
Norfolk,Va.
Norfolk, Va.

SEVENTH: The amount of real estate to which the holdings a.t any time are to be limted is Five Hundred (500) acres·.

ElGHTH! And the said corporation shall have authority
to subscribe to, to purchase, or otherwise acquire, or to guarantee, or to beqome surety in respect to· the stocks, bonds, or
other securities and obligations of other corporations or indi-ridnals.
Given under our hands this 30th day of July, 1921.

L. SELIGMAN,
ELIAS CODD,
B. N. CODD, Incorporators.
page 14:6
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State of Virginia,
City of Norfolk, to-wit:

I, Mattie C. Wynne, a Notary Public for the City aforein the State of Virginia, do certify that L. Seligman,
Elias Codd, and B. N. Codd, whose names are signed to the
writing above, bearing date on the 30th day of July, 1921,
have acknowledged the same before me in my City aforesaid.
s~d,

My commission expires February 25th, 1924.

Given under my hand this 30th da.y of July, 1921.
~·fATTIE

C. WYNNE,
Notary Public.
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Virginia:
In the Circuit Court of the City of Norfolk.
The foregoing certifi.cate of incorporation of The Food
Products Company, Incorporated, was presented to me, AI-·
Ian R. Hanckel, Judge of the Circuit Court of the City of
Norfolk, Virginia, in term time, and having been examined
by me, I now certify that the said certificate of incorporation
is, in my opinion, signed and a~knowledged in accordance
with the provisions of the Statute of the State of Virginia,
for such cases made and provided.
·
Given under my hand this 30 day of July, 1921.

.ALLAN R. HANCKEL,
Judge of the Circuit Court of the City of
Norfolk, Virginia.
Commonwealth. of Virginia,
Department of the State ·Corporation Commision.
City of Richmond, 3rd day of August, 1921.
The accompanying certificate for incorporation, together
with a receipt showing payment of the charter
page 147 ~ fee required by law, having been presented to
the State Corporation Commisisoner by L. Seligman, Elias Co'dd and ·B. N. Codd and the Hon. Allan R.
Hanckel, Judge of the Circuit Court of City of Norfolk having certified that the. said certificate has been signed and acknowledged by said applicants, in accordance with law, the
State Corporation Commission having examined said certificate now declares that the said applicants have complied
with the requirements of law, and have entitled themselves
to a charter and it is therefore ordered that they and their
associates and successors be, and they are hereby made and
created a body politic and corporate under and by the name
of The F-ood Products Company, Incorporated, upon the
terms and conditions, and for the purposes set forth in said
certificate, to the same extent as if the same were now herein
trans~ribed in full and with all the powers and privileges
conferred and subje,ct to all the conditions and restrictions
imposed by law.
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Supreme Court of Appeals of Virginia.

And said certificate with thes irder, is hereby certified to
the Secretary of the Commonwealth for record.
WM. F. RHEA, Chairman

(Seal)

T. G. STRACHAN,
First Assistant Clerk of the Commission.
Commonwealth of Virginia,
Office of the Secretary of the Commonwealth.
In the City of Richmond, the 3rd day of .August, 192!.
The foregoing charter of The Food Products Company, Incorporated, was this day received and duly recorded in this •
office, and· is hereby certified to the Clerk of the
page 148 ~ Corpoartion Court of Norfolk according to law.

B. 0. JAMES,
Secretary of the Commonwealth.
Virginia:
In the Clerk's Office of the Corporation Court of Norfolk
·the 6 day of August, 1921. The foregoing charter and certificate of the Secretary of the Commonwealth thereon was this
day received, dij}y recorded and certified to the Clerk of the,
State C<?rporation Commission.
Teste: JAMES V. TREHY, Clerk,
By F. L. ROBART, D. C.
A Copy, Teste,
W. L. PRIEUR, Jr., Clerk,
By JNO. T. RILEY, Jr., D. C.
But the court overruled the said motion of the said plaintiff,
to which ruling the plaintiff, by counsel, excepts, and tenders
this his Bill of Exception No. 3, which he prays .be signed,
sealed a_nd made a part of the record in this cause, which is
accordingly done this 15 day of August, 1928.
RICHARD- MciLWAINE,
Judge of the Court of Law and Chancery for
the City of Norfolk, Virginia.

Food Products Co., Inc., v. W. C. Pierce.
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:page 149 } Virginia:
In the Clerk's Office of the Court of Law and
Chancery of the City of Norfolk
I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery of the City of Norfolk, do hereby certify .that the foregoing and annexed is a true transcript of the record in the
suit of W. G. Pierce, plaintiff, vs .. L. Seligman and S. Seligman, partners trading as York Commission Company, et als.,
defendants, lately pending in said Court.
I further certify that the said copy. was not made up md
completed until the plaintiff had had notice. of the making
of the same and the intention of the defendant, Food Products Company, Inc., a corporation, to take an appeal ~erein..
Given under my hand this 25th day of August, 1928.

W. L. PRIEUR, Jr., Clerk.
Fee for this record $72.00.
A Copy-Teste :
~·

'

STEWART JONES, C. 0. ,

.
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