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page 149 ¢ COPY .

NOT USE THIS FORM TO REPORT INJURIES TO
B NOT R SSURED'S BMPLOYES

Use this form to report:—

" 1. Injuries to persons not employed by Assured.
2. Damage to property not belonging to Assured.
3. Damage to Assured’s éwn automobile.”” 7

NOTICE OF ACCIDENT

Poliey No. AP-§105109

DO NOT DELAY SENDING NOTICE BECAUSE UN-
ABLE TO FURNISH FULL INFORMATION, BUT
SEND A COMPLETE NOTICE LATER. IN CASE OF
SERIOUS INJURY OR FATAL ACCIDENT, TELE-
PHONE OR TELEGRAPH, GIVING DATE OF IN-
QUEST, IF ANY. o e

a. ASSURED.
Full Name Louis Corleto.
Address 226 West Bute Street, Norfolk, Va.

b. TIME AND PLACE OF ACCIDENT.
Date of Accident August 12th 1929. Hour of Accident
3'39 A M. .
" Aceidenf Occurred at Va. Beach Blvd. near Rosemont,

City of Norfolk, Va.

\ c. THE ACCIDENT. ,

If Assured’s Automobile was involved state Maker’s Name
and Fagtqry Numhber. Ford Sedan 605929.
""Describe fully how accident happened, illustrating if pos-
sible by a rough sketch on the back hereof: I was coming
to Norfolk and due to heavy fog did not see car which was
stopped gn Blvd., and sideswiped ‘same.

mvenewin. ‘usemess 40rw

.- -

. Name of Person Driving af time of Accident¢ Frank Cor-
eto. ' S s



r
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* d. INJURED PERSON OR OWNER OF PROPERTY
o DAMAGED. _ ‘
* Full Name Leonard Lannis. Address U. S. S. Kittery.

e. INJURIES OR DAMAGE TO PROPERTY.
Nature and Extent of Injuries or Damage. Fenders, run-
ning board, ete. Mrs. Corletto injured, scalp wounds. J. D.
Baum—arm broken in two places.
. If Accident resulted in Personal Injuries give:
Name of Doctor C. C. Smith.
Address of Doctor St. Vincents,

o ‘ f. THE WITNESSES.

Give Full Name and Address of Every Person who knows
anything about this Accident: Party driving other car was
out on road working on motor. Was not hurt.

, {Signed) LOUIS CORLETTO. -
. Date of this Notice August 13, 1929.

page 150} ’ COPY
Telephone Numbers Norfolk-Portsmouth Telephone
Directory-

Boston Tailoring Co 725 W 35th St _Norfolk 27614
Boswell E D r 112 Court ‘ Portsmouth 708-J
Bott B B r 108 Poplar av.. Berkley 729-J
‘Bott & Hopkins ins Citizens Bk bgu e Norfolk 21261
Bott Roland M ins Citizens Bk bg Norfolk 21261

Residence 5233 Rolfe av..... Norfolk 23949

Bott W M & Company Seaboard Bank bg.....Norfolk 23940
Bott W M & Co insurance Seaboard Bank bg... . Norfolk 21272
Bott Walter M bonding Seaboard Bk bg........ Norfolk 21272
Bott Walter M r Masons Creek........ Ocean View 390
Bottom Earle D r 1811 Hampton Blvd......... Norfolk 42372

Teste: This 12 day of June, 1931.

RICHARD McILWAINE,
. Judge. -
A Copy—Teste: T

e RICHARD McILWAINE,
Lo L o Judge.
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page 152 }  Mr. Page: It is understood that the objections

stated to the instructions on the first trial of
this case the stenographer may dictate as to the objections
applicable at this time, and also the memorandum filed by
counsel in the papers here.

Note: Objection to.instruction P-1 made on the trial of
this ease on October 15th, 1930, follows:

Mr. Page: This instruction is objectionable, if your Honor
pleases, because it instructs the jury that if they believe that
- ““Louis Corletto was insured by the defendant company as
to his ownership and operation by himself or anyone with
his consent of said Ford automobile, engine No. 2021496°°.
That is ob]ected to because of the fact that the policy which
was introduced in evidence shows that it does not cover the
car but an entirely different car, and there is no evidence
before the court that such car was covered by the policy of
insurance, which is the contract between the company and
Corletto, or anyone claiming by or through him,

The instruction is further objectionable because it leaves
to the jury to decide whether or not the automobile that was

in the accident was covered, when the policy it-
page 153 } self shows that it was not the automobile men-

tioned in the contract or that it was covered by
the policy.

The instruetion is further objectionable because it allows
the plaintiff fo prove by oral testimony that Corletto noti-
fied the defendant insurance company, when there is no evi-
dence of any kind that Corletto notified the defendant insur-
ance company.

It is further objectionable because of the fact that it leaves
it to the jury to decide whether or not the plaintiff notified
the company or its authorized agent, when the policy of
insurance and the agent contract sets forth the complete
authonty of the agent, and he had no‘such authority.

It is further objectionable because of the fact that the
plaintiff had the policy in his possession, was acquainted
with the terms thereof and bound by the terms, that the
agent could not make a change except in accordance with
the terms of the poliey, which was by written endorsement
signed by the parties mentioned in the policy, the manager,
assistant to the manager, ete.

It is further objectionable because there is no evidence

that any authorized agent agreed to the change
page 154 % in the contract of insurance between the insur-
: ance company and Corletto. All the evidence is -
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that there was a telephone conversation to William Bott &.
Company and there is no identification that the agent of the
company or anyone had authority to bind the company: or
anyﬁme who had authority to bid the company was talked
wit

Mr. Ferebee: Instruction, Defendants’ No. 2, is objected:
to on the ground thal in the record of the case there is no
evidence that the insured, Louis Corletto, encouraged a suit
by Baum against himself and against the insurance company,
and further that he in no way, by fraud, co-operated with
the injured person, Baum, in any of these ‘suits.

Mr. Page: I object to the court’s refusal to give No. 6
as offered and in giving it as amended because of the fact
that the agency was not a company but individual, and it
would have to be with the agent himself, even if he had
authority.

_ These are the ones you refused before, and I want to offer
them today. The numbering will be changed.

At the conclusion of all the testimony, I again move to

strike out all of the evidence on the ground that
page 155 } there is not sufficient evidence to couple up the

Zurich Insurance Company, and on the grounds
stated heretofore in same action. I want the court to under-
stand my objection to thls testlmony Stlll apphes, and I ex-
cept. . ,

CERTIFICATE OF EXCEPTION NO. 2-A.

page 156 } BE IT REMEMBERED that on the trial of

this case the following instructions, granted at
the request of the plaintiff and defendant respectively, are
all of the instructions granted at the trial of this case:

Instruction No. 1.

The Court instruects the jury that if you believe that the
plaintiff, J. D Baum, has proven by the greater weight of
the evidence: .

1. That he was injured by the negligence of Frank Cor-
letto while the said Frank Corleto was driving Ford auto-
mobile, Engine Number A-2021496, with the consent of Louis
Corleto; that the plaintiff obtained a judgment against Louis
Corleto and Frank Corleto for damages arising out of said
accident in the amount of $4,000 and costs with interest from
Jan. 15, 1930, and that execution on said judgment has been



160 Supteme-Court of Appesls of Virginia.

-.returned ‘‘no effects’’ because of the insolvency of said judg-
ment debtors, and that at the time of said accident Louis
Corletto was insured by the defendant insurance company
as to his ownership and operation by himself or anyone with
his consent of said Ford automobile, Engine Number
€¢2021496, then you should find for the plaintiff in the sum .
of $4,025 with interest from January 15, 1930, unless you
believe from the evidence that Corletto fraudulently co-oper-
ated with or fraudulently encouraged plaintiff to prosecute
the claim against himself. .

For the plaintiff to establish that the said Louis Corleto
was at the time of said accident insured by the defendant
company as to the operation of the said Ford automobile,
Engine Number A-2021496, the automobile involved in the
accident, the plaintiff must prove by the greater weight of
the testimony that Louis Corleto notified the defendant in-

' surance company or its anthorized agent that he
page 157 } had bought said automobile, and that he wanted

his contraet of insurance changed to cover said
new car instead of the automobile then described in the in-
surance policy, and that the defendant insurance company
or its authorized agent agreed to said change in the contract
of insurance between the insurance company and Corleto.

. Instruction No. 2.

The Court instruets the jury that where a waiver or modi-
fication of the terms, conditions and warranties in a policy
of insurance limiting the right of recovery thereon is alleged,
~ the burden of proving such waiver or modification is upon

him who affirms the fact of waiver or modification and the
same must be made out by clear and preponderating evidence,
and if you believe that the plaintiff has failed in such proof
you should find for the defendant.

Instruction No. 3.

The Court further instructs the jury that if the Assured
fraudulently co-operated with the claimant or encouraged a
suit against himself he could not have recovered had he paid
the judgment, and if you believe from the .evidence that As-
sured fraudulently co-operated with and fraudulently encour-
aged the plaintiff in prosecuting the claim against’ himself
in order that he may attempt to collect from the Insurance
Company for his injuries you should find for the defendant.
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Instruction No. 4.

. The Court instruets the jury that there can be no recovery
against the defendant unless the assured could have recov-
ered against the Company had he paid sais judgment.

page 158 } Instruction No. 5.

The Court further instructs the jury that the burden is
upon the plaintiff to prove his case by a preponderance of
the evidence, and if you believe from the evidence that he
hasdfailed to sustain this burden you must find for the de-
fendant. ' : ’ '

Instruction No. 6..

The Court instructs the jury that if there is no evidence
to connect the defendant with coverage of the automobile in-
volved in the accident, then you should find for the defendant.

Instruction No. 7.

The Court instruets the jury that the burden is upon the
plaintiff to prove by a preponderance of the evidence that
the telephone conversation he had, if any, in which he re-
quested the transfer of the coverage from the car mentioned
in the policy to the one involved in the accident, was had
with W, M. Bott & Company, the agent, and if you believe
from the evidence that he has failed in this proof you must .
find for the defendant.

Instruction No. 8.

The Court further instructs the jury that the burden is
upon the plaintiff to prove by a preponderance of the testi-
mony that the plaintiff’s conversation, alleged to have taken
place between Louis Corletto and a young lady in W. M.
Bott’s office, was had with an employee of W. M. Bott, and
if he has failed in this proof you must find for the defendant:

Teste: This 12 day of June, 1931.
RICHARD McILWAINE,

: Judge.

A Copy—Teste:

RICHARD McILWAINE,

R _ Judge.
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CERTIFICATE OF EXCEPTION NO. 2-B.

page 159-160 | BE IT REMEMBERED that on the trias
of this case, the following mstructwn was
granted at the request of the plamtxﬁ

The Court instructs the jury that 1f you beheve that the
plaintiff, J. D.- Baum, has proven by the- greater welght of
the evidence:

1. That he was injured by the megligence of Frank Cor-
letto while the said Frank Corleto was driving Ford auto-
mobile, Engine Number A-2021496, with the consent of Louis
Corleto; that the plaintiff obtained a judgment against Louis
Corleto and Frank Corleto for damages arising out of said
accident in the amount of $4,000 and costs with interest from
Jan. 15, 1930, and that execution on said judgment has been
returned ““no effects’’ because of the insolvency of said judg-
ment debtors, and that at the .time of said aceident Louis
Corletto was insured by the defendant insurance company
as to his ownership and operation by himself or anyone with
his consent of said Ford automobile, Engine Number
¢¢.2021496, then you should find for the plaintiff in the sum
of $4,025 W1th interest from Jamuary 15, 1930, unless you
believe from the evidence that Corletto fraudulently co-oper-
ated with or fraudulently encouraged plaintiff to prosecute
the claim against himself.

For the plaintiff to establish that the said Louis Corleto
was at the time of said accident insured by the defendant
company as to the operation of the said Ford automoblle,
Engine Number A-2021496, the automobile involved in the
accident, the plaintiff must prove by the greater weight of
the test1mony that Louis Corleto notified the defendant in-
surance Company or its authorized agent that he had bought
said antomobile, and that he wanted his contract of insur-
ance changed to cover said new car instead of -the automo-
bile then described in the insurance policy, and that the de-
fendant insurace company or its authorized agent agreed to
said change in the contract of insurance between the insur-
ance company and Corleto.
and the defendant excepted, setting forth its grounds of ob-
jections as follows: (Exactly like m.anusenpt)

page. 161 } In addition. .to the objections to the instrue-
: tion granted for the . 'plaintiff which have
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already been stated in the transeript pages 120-121-
122 it is further set forth that the inst{ruction should -
not be granted because it allows the jury to con-
sider testimony which is contrary to the agreement set
forth in the policy, which policy had been executed and de-
livered and was in the possession of the named assured at
the time he alleges he requested the transfer from the car
set forts therein under the conditions in the policy to an-
other car without same being done in accordance with the
terms and conditions of the policy as set forth therein, no-
tice of which conditions and terms the assured is charged
with and bound by under said agreement.

It allows the jury to pass upon the question of change of
the coverage of the policy when there is no evidence that
the Company agreed to make the change, or intended to
make the change, or did make the change, and there is no
evidence that the authorized agent of the Company agreed
to make the change, intened to make the change, or did make
the change. There is no evidence of identity of the party
with whom the conversation was had and no evidence to
show that the party who talked to assured, the plaintiff, was’
the agent of the Company, was Bott or was anybody em-
ployed by W. M. Bott & Co. The testimony of the assured
himself shows that he did not know the agent, did not know
his voice and could not identify same as being the agent or
ﬁl;ﬂ_one authorized by the Company to act for or in its be-

The instruetion is further objected to on the ground that
it ignores the faet that the named assured co-operated with
and connived and encouraged the claim against himself in
. an effort to obtain money from.the insurance company.

" The instruction further states that the plaintiff must prove
by a greater weight of testimony that Iouis Corletto noti-
fied, the defendant Insurance Company when there is no evi-
dence that he notified the defendant Insurance Company..
There is no evidence that he botified its authorized agent
that he wanted his contract of insurance changed to cover
the car involved in the accident, and there is no evidence
that the agent had any authority, if he had asked him to,
to agree to such change in the contract of insur-
page 162 } ance between the Insurance Company and Louis
Corletto. The burden is upon the plaintiff to
prove a change in the condition of the policy by clear and
convineing evidence and the instruction should so state.
The instruction should not be granted as it is based upon
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a false theory of the case and if granted over the objection
of the defendant is excepted to.

fPeste: This 12th day of June 1931.

RICHARD McILWAINE,
J udge

A Copy—Teste:

RICHARD McILWAINE,
Judge.

CERTIFICATE OF EXCEPTION NO. 2-C.

page 163} BE IT REMEMBERED that on the trial of
this case the following ‘instructions were offered
by the defendant in the following form:

Instruction No. 2.

The Court instruects the jury that where a waiver of the
terms, conditions and warranties in a policy of insurance,
limiting right of recovery thereon, the burden of proving
such waiver is upon him who affirms the fact of waiver and
the same must be made out by clear and preponderating evi-
dence, and if you believe that the plaintiff has failed in such
proof you should find for the defendant.

Instruction No. 8.

The Court further instructs the jury that if the Assured
co-operate with the claimant or encourage a suit against
himself he could not have recovered had he paid the judg-
ment, and if you believe from the evidence that Assured co-
operated with and encouraged the plaintiff in prosecuting
the claim against himself in order that he may attempt to
collect from the Insurance Company for his injuries you
should find for the defendant.

Instruction No. 6.
The Court instruets the jury that there is no evidence to

connect the defendant with coverage of the auntomobile in
volved in the accident, and you should find for the defendant.
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Instruction No. 7.

The Court instructs the jury that the burden is upon the
plaintiff to prove by positive evidence that the telephone
conversation he had, if any, in which he requested the trans-
fer of the coverage from the car mentioned in the policy to

the one involved in the accident, was had with
page 164 1 W. M. Bott, the agent, and if you believe from

the evidence that he has failed in this proof you
must find for the defendant.

Instruction No. 8.

The Court further instructs the jury that the burden is
upon the plaintiff to prove by positive testimony that the
plaintiff’s conversation, alleged to have taken place between
Louis Corletto and a young lady in W. M. Bott’s office, was
had with an employee of W. M. Bott, and if he has failed
in this proof you must find for the defendant.

The Court refused to grant same as offered, but granted
same amended as follows:

Instruction No. 2.

The Court instructs the jury that where a waiver or modi-
fication of the terms, conditions and warranties in a policy
of insurance, limiting the right of recovery thereon is al-
leged the burden of proving such waiver or modification is
upon him who affirms the fact of waiver or modification and
the same must be made out by clear and preponderating evi-
dence, and if you believe that the plaintiff has failed in such
proof you should find for the defendant. ‘

Instruction No. 3.

The Court further instructs the jury that if the Assured
fraudulently co-operated with the claimant or encouraged a
suit against himself he could not have recovered had he paid
the judgment, and if you believe from the evidence that As-
sured fraudulently co-operated with and fraudulently encour-
aged the plaintiff in prosecuting the claim against himself
in order that he may attempt to collect from the Insurance
Company for his injuries you should find for the defendant.
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page 165 } Instruction No. 6.

The Court instructs the jury that if there is no evidence
to connect the defendant with coverage of the automobile
involved in the accident, then you should find for the de--
fendant. ,

Imstruction No. 7.

The Court. instructs the jury that the burden is upon the
plaintiff to prove by a preponderance of the evidence that
the telephone conversation he had, if any, in which he re-
quested the transfer of the coverage from the car mentioned
in the policy to the one involved in the accident, was had
with W. M. Bott & Company, the agent, and if you believe
from the evidence that he has failed in this proof you must
find for the defendant.

Instruction No. 8.

- The Court further instruets the jury that the burden is
upon the plaintiff to prove by a preponderance of the testi- -
mony that the plaintiff’s conversation alleged to have taken
place between Louis Corletto and a young lady in W. M.
Bott’s office, was had with an employee of W. M. Bott, and
if he has failed in this proof you must find for the defendant.

To which action of the Court in refusing to grant same in
the original form the defendant excepted and stated that said
instructions were supported by the evidemce and properly
set forth the law in the case. ‘

Teste: This 12 day of June, 1931,

- RICHARD McILWAINE,
Judge.

A Copy—Teste:

RICHARD McILWAINE,
Judge.

CERTIFICATE OF EXCEPTION NO. 2-D.

page 166 ¢ BE IT REMEMBERED that on the trial of
this case the defendant requested the Court to
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grant the following instructions, which the Court refused to |
do, and to the Court’s action and refusal to grant same the
defendant excepted:

Instruction No. 9.

The Court instruects the jury that_a contract of insurance
is just as binding as any other contract and the parties are
bound by the terms as set forth therein, and if you believe
from; the evidence that the assured did zo¢ comply with said
terms there can be no recovery and you should find for the
defendant.

Ifnstructwn N o 10

The Court further mstruets the Jury that the burden is
upon the plaintiff to prove that he talked to W. M. Bott, the
agent for the Company, and also an employee of said Bott
as set forth in the bill of particulars, by a preponderance
of the evidence, and that they agreed to make such endorse-
ment, and if he fails in the proof of either you should find
for the defendant.

Instruction No. 11,

The Court further instruets the jury that the assured can-
not escape the provisions of the policy merely by pleading
ignoranee of such' provisions. - He is charged with notice
thereof even if he did not read his policy, and if you believe
from the evidence that subsequent to the issuance of the
policy he requested the agent to substitute another car and
was assured that he would be protected and relied upon such
assurance, there can be no recovery against the Insurance
Company unless such change of condition was made by writ-
ten endorsement as provided for in said policy:

page 167 Lo Instruction No. 12.

The Court further instructs the jury that even if you
should believe from the evidence that Corletto réquested the
agent to substitute the car which was involved in the acei-
dent for the one set forth in the Conditions on August 2nd,
the date of the purchase of the new car and the agent avreed ~
to do so it was the duty of the insured to produce the pollcy
for such endorsement, and the fact that he failed to do so’
until after the accident is strong evidence that the Company
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never intended to issue such an endorsement or to changé
the coverage.

Instruction No. 13.

The Court further instruets the jury that even if you be-
lieve the request was made by Corletto by phone and at the
same time the agent did not have the policy but same was
held by Corletto, then there is sufficient notice to Corletto
even if he had not read his policy that the agent had no
authority to change the policy exeept in accordance with its
terms set forth, and he could not only rely upon the agents
promise and you should find for the defendant.

Instruction No. 14.

The Court further instructs the jury that the agent has
no more authority to bind the Company than his contract of
appointment gives him, and if you believe from the evidence
that Bott was unauthorized by the Company to substitute
the car which was involved in the policy for the one named
therein except by written endorsement, then you must find
for the defendant even though you believe that Corletto
called up and requested the change as testified to.

Instruction No. 15.

The Court further instructs the jury that the Policy con-
tained the following Clause:

“K. No change in the agreements, general conditions, spe-
cial conditions or warranties of this policy, either

page 168 } printed or written, shall be valid unless made
by endorsement signed by the Manager and At-

torney or an Assistant Manager for the United States, nor
shall notice to or knowledge possessed by any agent or any
person be held to waive, alter or extend any of such agree-
ments, general conditions, special conditions or warranties.’’

That such provision is valid and binding on the parties
to the contract or anyone claiming through them, and unless
you believe that such provision has been complied with then
there is no coverage of the car involved in the accident and
you should find for the defendant.
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Instruction No. 16.

The Court further instructs the jury that where the policy
of insurance contains an express limitation upon the power
of the agent, such agent has no legal right to contract as
agent for the Company with the insured so as to change the
conditions of the policy, or to dispense with any essential
requisite therein, either by parole or writing, and the holder
of the policy is estopped by accepting the policy from set-
ting up or relying upon powers in the agent in opposition
to limitations and restrictions in the policy, and if you be-
lieve from the evidence that the policy contains such limita-
tions upon the agent in this case and that assured had ac-
cepted the policy prior to the date of the accident then you
must find for the defendant even though you believe that
the request was made by assured and agreed to by the agent.

Instruction No. 17.

The Court further instruets the jury that W. M. Bott did
not have authority from the Company to agree for it to

make the change of the Condition of the policy, and you
should find for the defendant.

Instruction No. 18.

The Court further instructs the jury that the agent for
the defendant had no authority to substitute another car
for the one described in the policy except by written endorse-

ment, as provided for in said policy, and even if .
paO'e 169 ¢ you believe from the evidence that the agent

agreed to change the car as testified to by Louis
Corletto there can be no recovery against the defendant.

Instruction No. 19,

The Court further instruets the jury that unless you b'-
lieve from the evidence that the car which was involved in
the accident was substituted in the policy in the manner and
form presecribed therein, you should find for the defendant.

Instruction No. 20.
The Court further instructs the jury that oral agreements

by the agent are not the agreements of the company, and
even if you should believe from the evidence that the agent
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made the alleged agreements you should find for the de-
fendant.

Instruction No. 21.

The Court further instructs the jury that it is competent
and reasonable for insurance companies to make it a mat-
ter of condition in their policies that their agents shall not
be deemed to have authority to alter or contradict the ex-
press terms of a policy as executed and delivered, and the
assured and all claiming by and through him are bound by
such condition after accepting and having possession of said
poliey.

Instruction No. 22.

The Court further instructs the jury that there is no agree-
ment in the policy that same will be upon the request of the
assured or anyone else changed to cover any automobile
except that named in the policy and there is no considera-
tion for changing same, and you must find for the defendant.

page 170 | Instruction No. 23.

The Court further instruets the jury that Clause ‘‘F’’ of
the policy introduced in the evidence contains the following:

““The Assured shall not voluntarily assume any liability—
and shall co-operate with the Company in all matters which
the Company deems necessary in the defense of any suit or
in the prosecution of any appeal.”’ :

And -if you. believe from the evidence that the Assured
failed to comply with this Condition you should find for the
defendant. ' ' '

Instruction No. 24.

The Court further instructs the jury that even if you be-
lieve from the evidence that Louis Corletfo in a telephone
conversation requested someone in W. M. Bott’s office to
transfer the policy to the car involved in the accident and
the party to whom he talked stated that he or she would do
so, then it was Corletto’s duty to see that a proper endorse-
ment was made in accordance with the terms of his policy
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within a reasonable time, and if you believe from the evi-
dence that he failed to do this you should find fer the de-
fendant. o

The defendant at the time of offering the instructions
stated that they were based upon the evidence and correctly
stated the law. ‘

Teste: this 12 day of June, 1931.

RICHARD McILWAINE,
Judge.

A Copy—Teste:

RICHARD McILWAINE,
Judge.

CERTIFICATE OF EXCEPTION NO. 2-E.

page’171} "'BE IT REMEMBERED that on the trial of

this case after verdiet the defendant moved the
Court to set same aside on the grounds that it was contrary
to the law and evidence; that the Court allowed the intro-
duction of testimony which was improper, as set forth in
“the transcript of the record where the objections and rea’ -
sons therefor are stated; that the Court instructed the jury
to the prejudice of the defendant; that the Court refused
instructions requested by the defendant; that the Court
amended certain instruections offered by the defendant and
refused to give same in the form offered; that the verdiet
-was plainly wrong and without evidence to support it; that
the Court should have entered judgment for the defendant,
which motion was overruled and the defendant duly excepted.

Teste: this 12 day of June, 1931.

RICHARD McILWAINE,
J udge.

A Copy—Teste:

. ~ RICHARD McILWAINE,
{ : , | Judge.
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CERTIFICATE OF EXCEPTION NO. 2-F.

page 172 ¢ BE IT REMEMBERED that on the trial of
this case after the Court sustained the defend-
ant’s demurrer to the original notice of motion the plaintiff
asked leave to amend and the defendant objected to the al-
lowing of the filing of an amended declaration on the ground
that the demurrer went to the merits of the case and the
plaintiff had set out a new cause of action by amending,
which cause of action would not lie under the policy, and
which action was barred by limitations, as set forth in said
policy, within which time suit could be brought on the poliey,
which objection was overruled and the defendant excepted.

Teste: this 12 day of June, 1931

RICHARD McILWAINE,
Judge.
A Copy—Teste.

RICHARD McILWAINE,
Judge.

page 173 } I, Richard Mecllwaine, Judge of the Court of

Law and Chancery of the City of Norfolk, do
certify that the foregoing is a true and correct copy or re-
port of all the testimony and all other incidents of the trial
of the case of J. D. Baum, Plaintiff vs. Zurich General Ac-
cident and Liability Insurance Company, Limited, of Zurich,
Switzerland, defendant, tried in the Court of Law and Chan-
cery of Norfolk, including all of the instructions granted;
the instructions granted on behalf of the plaintiff and ex-
cepted to by the defendant, with the grounds of objections
stated ; the instructions requested by the defendant and re-
fused in their original form and granted as amended, which
refusal to grant in the original form and the reason for of-
fering same was stated; the instructions offered by the de-
fendant which were refused to excepted to, and the reasons
for offering same therein stated; the objections to the in-
troduction of testimony, and all objections and exceptions
during the course of the trial set forth in the transcript;
and I further certify that the attorneys for the plaintiff had
reasonable notice, in writing, of the time and place when
said report of the testimony and other incidents of the trial
would be tendered and presented to the undersigned for
verification, and notice of the time when the Clerk would be
requested to make up the record.
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Given under my hand this 12 day of June, >1931, within
sixty days from the time the judgment complained of was

rendered. :
RICHARD McILWAINE,
Judge.

A Copy—Teste:

RICHARD McILWAINE,
Judge.

page 174 } I, W. L. Prieur, Jr., Clerk of the Court of Law

and Chanery of the Clty of Norfolk, do hereby
certify that the foregoing report of the ecldence and other-
incidents on the trial of the case of J. D. Baum, plaintiff vs.
Zurich General Accident and Liability Insurance Company,
Limited, of Zurich, Switzerland, defendant, all of which has
heen duly authentlcated by the Honora.ble Rlchard MecIlwaine,
Jr., Judge of said Court, was filed and lodged with me as
Clerk of said Court on the 12th day of June, 1931, and that
this record was not made up until the plaintiff’s counsel had
been given legal notice by the defendant.

Given under my hand this 12th day of June, 1931.

W. L. PRIEUR, JR,,
Clerk of the Court of Law and Chancery
‘of the City of Norfolk -

CL By H. B. BULLOCK, D. C.
/

page 175 } o © June 11, 1931. "

Messrs. Ferebee & White,
Attorneys at Law,
Norfolk, Virginia.

 Re: J. D. Baum vs. Zurich -General Accident and Liability
Insurance Company, Ltd. .

Gentlemen:

This is to notify you that on the 11th day of June, 1931
we 'shall présent to thé Judge of the Court of Law and Chan-
cery of the City of Norfolk, bills of exception and the record
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for verification in the above styled case, and on the same
day we shall request the Clerk to make up the record for
the purpose of presenting petition to the Supreme Court of
Appeals of Virginia for writ of error. .

Yours very truly,

\ ' PAGE, PAGE & PAGE,
Counsel for Zurich General Accident and
Liability Insurance Company, Ltd.

Service accepted this
11th day of June, 1931

J. D. BAUM,

By FEREBEE & WHITE,
By J. WALTER WHITE, p. q.

page 176 ! Virginia:

In the Clerk’s office of the Court of Law and Chancery of
the City of Norfolk.

I, W. L. Pruier, Jr., Clerk of the Court of Law and Chan-
cery of the City of Norfolk, do hereby certify that the fore-
going and annexed is a true abstract from the record in the
suit of J. D. Baum, plaintiff, vs. Zurich General Accident
zénd I{i_ability Insurance Co. Plaintiff, lately pending in said:

ourt.

I further certify that the said record was mnot made up
and completed until the plaintiff had had due notice of the
making of the same and the intention of the defendants to
take_an appeal therein.

Given under my hand this 20th. day of June, 1931.
 'W. L. PRIEUR, JR,, Clerk. . -

Fee for this record $32.50.
Teste: '
H. STEWART JONES, C. C.
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