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J. W. DICKENS, M. T. DICKENS, AND
OTHERS, Plaintiffs,
v.

MABEL A. BONNEWELL, Defendant.
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FROM THE CIRCUIT COURT OF THE CITY 01!' PORTSMOUTH, VA.

''The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
H. STEvVART JONES, Clerk.

IN THE

Supreme Court of Appeals of Virginia
AT RICHlVIOND. ·

J. W. DICKENS, lVI. T. DICKENS, LELA. A. CHICHESTER, AND MRS. R. L. KEETER, Plaintiffs,

v.
MABEL A. BONNEWELL, Defendants.

IN CHANCERY.

To the Honorable J·udges of said Court:
Your petitioners, J. W. Dickens, 1\L T. Dickens, Lela .A.
Chichester, and J\IIrs. R. L. Keeter, respectfully represent to
your honors that they are agg_rieved by a decree of the Circuit Court for the City of Portsmouth, Virginia, enter~d
against your petitioners on the 24th day of October, 1930, i!l
a certah1 suit in chancery pending in the said court in which
Mabel A. Bonnewell was complainant and your petitioners
were the defendants. A transcript of the record is filed herewith. From this record it appears that Agnes V. Harris departed this life on or about July 25, 1929, leaving her will, by
which she disposed. of her property as follows: '' 2. I give
and devise to my husband, R. D. Harris, two lots 'vhich I own
in Prentis Park, in the City of Portsmouth, .Virginia, with air
the appurtenance~ thereon, the . same· being lots numbers
Nineteen (19) and Twenty (20) on the plat of Prentis
Park, said · lots are devised · to him absolute and in
fee simple. 3. I give a.nd devise further to my husband, the said R. D. Harris, for his life time two
lots which I own in Prentis Place, in the City of
Portsmouth, Virginia, with all the appurtenances thereon,
the same being lots numbers One Hundred and Seventy-five
(175) and One Hundred -and Seventy-seven (177) on the plat
, of Prentis Place, and at his death I devise that the said lots
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go to J. vV. Dickens, ~L T. Dickens, Lela A. Chichester, and
1\frs. R. L. Keeter in fee simple; 4. Any other property which
I may have both real and t>ersonal I give and devise to my
husband ·R. D. Harris and nominate my husband, R. D. Harris, Executor of this last will and testament." This will was
witnessed by W. Scott Parker and Bessie P. 1\{ullen.
On the 3rd day of August, 1929, R. D. !farris, the executor named in the said will, produced the said will in the
Clerk's Office of the Circuit Court for the City of Portsmo~th,
Virginia, to the clerk thereof for probate and the subscribing
witnesses thereto being examined on oath the said 'vill was
admitted to probate and the said R. D. Harris qualified as
executor.
At rules held in the Clerk's Office of said Court, on the first
::Monday in April, 1930, the plaintiff, by her counsel, filed her
bill, under section 5259 of the Code of Virginia, Code 1924,
against the defendants, your petitioners, asking that the said
probate be set aside, and that the said writing be declared
and decreed not to be the last will and testament of the said
Agnes V. Harris. ¥our petitioners filed their answer to this
bill claiming the said writing .to be the true last will and testament of the said Agnes V. Harris and as such had ·been
properly probated.
·
·
On the 25th day of July, 1930, this cause was tried before
a jury upon the issue joined, but, being unable to agree on a
verdict, were discharged from its further consideration.
I

And at another day, to ..wit: October 24th, 1930, this cause
was again heard: whereupon the defendants to sustain said
writing as the last will and testament of said Agnes ~V. Harris, deceased, introduced the .Clerk of said Court with the
record of probate of the said writing, who testified that said
paper writing was presented to. him by the executor therein
named, and the witnesses thereto were sworn and examined
by him and that said paper writing was by him duly probated
and the said R. D. Harris is duly qualified as executor; upon
this evidence the sam'e as the first heaTing, the defendants,
by their attorney, rested: 'vhereupon the complainant, by her
attorney, moved the court to reject the said evidence as insufficient, to which motion the defendants objected, but the
'court overruled said objection and sustained the said motion.
and rejected the said evidence, over the objection of the defendants; thereupon the court, over the objection of the defendants, gave to the jury the following instructions:
•'The court instructs the jury that there is no evidence be-
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fore them proving that the writing introduced in evidence is
the last will and testament of Agnes V. Harris.
1-:0. The court instructs the jury that the burden is on the
proponEUJ:.ts of the will in this case to establish that the paper
writing in question offered as the last will and testament of
.Agnes V. Harris, deceased, is the true last will and testament
of the said Agnes V. Harris, and to do so they must establish
to your satisfaction the following facts: 'First: That the paper offered in evidence, a.nd the whole paper, was thoroughly
understood by the said Agnes V. Harris and intended by her
to be her last will and testament 'Second: At the time of
the writing· and signing thereof the said Agnes ~- Harris was
of sound and disposing mind and memory. 'Third: That
the said paper writing was signed or ac~owledged by the
said Agnes V. Harris in the presence of W. Scott Parker
and Bessie P. Mullen, the subscribing witnesses thereto both
present, and in the presence of the said Agnes V. Harris at
the_same time, and that said ·subscribing·witnesses subscribed
to the will in the prerence of. the testator, Agnes V. Harris."
asked for by the complainant, to the giving of which instruction the defendants, by their attorney, excepted. The jury
being so instructed retired to their room and afterwards
returned into court with the following verdict: "We, the
jury, find there is no evidence to show that was the last will
and testament of Agnes V. Harris. H. L. Hudgins, Foreman;'' but the court, in lieu of the verdict so returned, drew
and g'Rve to the jury over defendants' objection the following
verdict: "We, the jury, find that the paper writing introduced in evidence is not the last true will of Agnes V. Harris ; '' which was signed by H. L. Hudgins, Foreman, and con-·
curred jn by the jury, who were duly polled as to whether said
verdict was the verdict of each and every one of said jurors
and to which verdict each replied that the same was their verdict; to the drawing and giving to the jury said verdict, the defendants, by their attorney, objected, but the court overruled
the said objection and the defendants excepted.
. And thereupon the defendants moved the court to set aside
the ver~ict of the jury on the grounds: that the said verdict
was contrary to law and without evidence to sustain it; and
sec-ond: that the same procedure was allowed in the former
trial of this cause and denied in this trial without previous
notice of the changed position of the court and as a surprise
to -~he proponents; but the court overruled the said motion
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to set aside the verdict, to which said ruling· of the court the
defendants, by their attorney, excepted. Therefore, the court
doth adjudge, order, and decree, that the order of the Clerk
of this court entered on the 3rd day of August, 1929, admitting
said paper writing to probate, be, and is hereby wholly reversed and annulled. To which action and order of the court
the defendants, by their !lttorney, excepted.

ASSIGNMENTS OF ERRRORS.
(1) For striking out the defendants' testimony.
(2) For giving to the jury the said instructions.
(3) For drawing a verdict for the jury and directing them
to sign the same.
( 4) For failure to set aside the verdict of the jury on the
grounds, first : that the same was contrary to the law and
without evidence to sustain it; and second: that the same
procedure was allowed in the former trial.

.

FIRST AND SECOND ASSIGNMENTS.
The strildng out Qf defendants' testimony and giving tc
the jury the said instructions.
Section 5247 of the Code 1924 povides that, "The Circuit
and Corporation Courts and the Clerk of said Circuit Courts
shall have jurisdiction of the probate of wills'' and by
amendment, approved February 21, 1930, this jurisdiction was
tc--Onferred upon "the clerks of the said courts and of all other
courts having· jurisdiction of the probate of wills". Acts
1930, p. 34.
Under this section the clerk is vested with the same powers
and jurisdiction in the probate or rejection of wills as that
which is vested in the courts.
A will admitted to probate by the clerk may be impeached
in one of two ways :

(a) By an appeal from the order of the clerk.
5249, or

Section

(b) By bill in equity to itnpeach the will. Section 5259.
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Section 5249 provides that,

"Any person interested may, within one year after the entering of such order, appeal therefrom as a matter of right,
upon giving· bond as provided by law, to the court whose clerk
has made the order. Upon application being made for such
appeal, the said clerk shall enter forthwith in his order book
an-order allowing such appeal, and docket the same as a preferred cause for trial at the next term of the court. The said
court, at any term, ,<;hall hear and determine the matter as
though it had been prese'Jded to the said court in the first instance.'' • _$ •
Section 5259 provides that:

''Any court having jurisdiction of the probate of wills under section forty-two hundred and forty-seven may, however,
without summoning any party, proceed to probate and admit
the will to record, or reject the same. After a sentence or order under this section or under section fifty-two hundred and
forty-nine, a person ~nterested, who was not a party to the
proceeding, may proceed by bill in equity to impeach or establish the will, on which bill a trial by jury shall be ordered
to ascertain whether any, and if any, how much of what was
so offered for probate, be the will of the decedent. The court
may also, if it deem proper, require all testamentary papers
of the same decedent to be produced, and direct the jury to
ascertain whether any, or if there be more than one, which
one of the papers produced, or how much of what was so produced, be the will of the decedent. If the sentence or order
be made by the court in the exercise either of its original jurisdiction or an appeal from the clerk, such bill shall be filed
within two years from the date of such order made by the
court. If no appeal be taken from a sentence or order made
by the clerk under section fifty-two hundred and forty-nine,
the bill shall be filed within two years from the date of such
order or sentence by the clerk. If no such bill be filed within
that time, the sentence or order shall be forever binding.
No bill shall be filed under this section except in the court
in which, or in the clerk's office of which, the will was ad:r;nitted to probate."
·
Thus we find that while section 5249, whieh provides for an
appeal from the order of the clerk requiring the court to hear
and determine ''The matter as th~:mgh it had been presented
~o the said court in the first instance'', we find no such re-
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quirement in section 5259, and 'vhy should there be The
plaintiff had the choice of remedies; the appeal from the order of the clerk, under section fifty-hvo hundred and fortynine which would have brought the matter up de novo; but
this remedy was abandoned for the bill in equity, under section fifty-two hundred and fifty-nine, and we see no reason
why the principles of equity should be altered in this respect.
It should be l'emembcred that both of these .sections, fiftytwo hundred and forty-nine and fifty-two hundred and fiftynine, in their present form and comparatively new; section
fifty-two hundred and fifty-nine came under review in Saunders vs. Link and others, 114 -:va. 285, in which it is stated:
'' Syl. 2. A clerk of a circuit court may admit a will to
probate or reject it, and, in either event his sentence is a judgment i·n rmn, whose validity can be drawn in question only
by .appeal in the manner and within the time prescribed by
section twenty-six hundred and thirty-nine-a of the Code
(1904). On such appeal the court takes jurisdiction and
hears and determines 'the matter as though it had been presented to said court in the first instance'.''
This section was then amended to meet the objection made
by this case (bec.oming eection 5259, Code 1919), but our lawmakers did not see fit to require, where a bill to impeach was.
filed, that the will should be reestablished. This would seem
to clearly indicate the leg·islative intent was, that only on appeal from the order of the clerk was the will to be reestablished.

As was said by Buchanan, J., in Whitehead vs. Cape Henry
Syndicate, 105 Va. 463, 471.
"While the maxim 'Expressio ttnius est esclusio alterius'
is not of universal application, yet, as Broom says in his
Legall\tfaxims, 'No maxim of the la'v is of more general or uniform application, and it is never more applicable than in
the construction and interpretation of statutes'. Broom's Legal Maxim 663 '', etc.
It is further said in Saunde1·s vs. Link, supra, that, "An
order of a clerk of a circuit court admitting a will to probate ex parte, from which no appeal is taken in the manner
prescribed by section 2639a of the Code 1904'' (Section 5249,
Code 1924,) "is final and conclusive, and cannot be collat.:.
erally attacked". And we may add (since the amendment
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of section 5259), and against which no bill is :filed under section 5259 to impeach it.
It is well settled in this state that the sentence of a court
of probate of competent jurisdiction, admitting a will to probate, is conclusive evidence of the due making thereof, and
can not be denied in any collateral proceeding touching the
will, and its validity can be called into question only in the
mode pointed out by the statute upon an issue of devisavit
val non. Norvell vs. Lessueur, 33 Grat. 222; Robinson vs.
All~n, 11 Grat. 785; Vaughan vs. Green, 1 Leigh 287; Will is
vs.' Bpraggit~s, 3 Grat. 555; Parker's E!;'rs 'vs. Brown's Ex'rs,
6 Grat. 554; Coalter's Ex'r vs. Brya1~, 1 Grat. 18; Schultz vs.
Schultz, 10 Grat. 358, 60 Am. D_ec. 335; Fisher vs. Basset, 9
Leigh 119, 33 Am. ·Dec. 227; B11trneley 's Representatives vs.
Duke, 2 Rob. 102. See Bag~vell 'vs. Ell·iott-, 2 Rand. 190; West
vs. West's Ex'rs, 3 Rand 373, 386; Ballow vs. Hudson, 13
Grat. 672.
·
"Upon the trial of an issue devisavit vel non., the mode
of proceeding upon the trial is substantially the same as upon
the trial of common law actions .. " La·mberts vs. Cooper et
als., 29 Grat. 66.
We earnestly contend that .~ will duly admitted to probate
is final and conclusive until an appeal is taken from the order of the clerk under section 5249 or until a bill to impeach
is filerl: ,under section 5259; pending such a proceeding, the
probate is prima facie evidence of the due attestation, execution, and validity of the 'vill.
It is said in 28 R. C. L., Sec. ·407, Burden of Proof Generally-'' It is quite generally agreed that the burden of proving the due execution and a.ttesta.tion of a will is upon the
proponents, for whenever the death of any person is shown,
until rebutted, the presumption is that he died intestate, and
that his estate descends in pursuance of the laws of hlheri1:ance. Even after a will has been probated, it has been held
that an action questioning its validity casts upon those who
claim under it the burden of proving it. Although the contestants who have brought the action may introduce no evidence, and may even abandon the contest, the burden of proving the will still devolves upon those who would maintain it.
r:rhe weight of authority, however, is to the effect that in a
contest of a will which has theretofore rbeen duly admitted to
probate the burden of proof is on the contestant to establish
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his .grounds of contest. The probate is held to be prirna facie
evidence of the due attestation, execution, and validity of the
will, and the burden is upon the contestants to overthrow the
will. So it has been held that the burden of explaining an
erasure is on the contestant, since the proponent may in the
first instance rely on the evidence afforded by the probate."
And notes thereto.
As fully sustaining the above text from R. C. L. we quote
from the opinion of Baldwin, J. In ·carter's Ex'rs vs. Brya'fl.
et als., supra., in this case Judge Leigh, Executor, was called
~s a witness, with obj~tion and the court at page 90, said:
"His acts as executor would not be rendered unlawful hy a
subsequent vacation of the will. On that subject, I think it
would be a waste of time to go into a discussion of the English
authorities. We need no better guide than our statute law;
which seems to me free from all difficulty. The will was duly
admitted to probate by the competent jurisdiction, which judicially declared to be the last will and testament of the alleged testator. The executor therein named was recognized
as such by that tribunal, took the oath of office and gave
bond and security for the faithful discharge of its duties.
Though a verdict and sentence against the validity of the
will, in the present proceedings, will terminate his authority,
yet u:q.til then he will have acted under a lawful authority and
I consider his intermediate acts valid, as much so as those of
any other executor."
''The order of the introduction of testimony is a matter
re3ting in the sound judic.ial discretion of the court. When
the proponents had shown the due execution of the will, they
might have rested, and, after the contestants had introduced
all of their eviclenee, brought out in rebuttal anything pertinent tending to show the sanity of the testatrix.'' Hentz et
al. vs. Wallace's .Ad1n'r et al., 153 Va. 437,150 S. E. 392.
Proponents here had ·shown the due execution of the will before the clerk, authorized by the constitution and the statute
to probate the same, and might have rested.
It was error, therefore, to reject this evidence and give
said instructions.
It was also error to give instruction 1-D as all of the requirements had been c.omplied with and the iustruction was
misleading.
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It is said in R-ust ·vs. Reed, 124 V a. 1 Syl. 11.
''The burden of proving testamentary capacity is on the
propounder of the will and continues upon him throughout
any contact on that qltestion, but when he has shown a c.ompliance ·with all the statutory requirements for the due execution of a will, the legal presumption of sanity comes to
his relief and dispenses with any evidence to the contrary.
The proof of due execution, therefore, entitles the.propounder
prima facie to have the will admitted to probate.''
''An instruction that all men are presumed .to me sane and
capable of making a will until the contrary is proved, and
that this presumption should be consider~d ·by jury in determining question of capacity, held not erroneous." Jenkins
vs. Trice, 152 Va. 411; 147 S. E: 251, 252.
THIRD

ASSIGN~IENT.

It was error for the court to draw verdict and direct jury
to sign same.
The court instructed the jury as follows:
''The court instructs the jury that there is no evidence
before them proving that the writing introduced in evidence
is the last will and testament of Agnes "N". Harris.''
The jury responded:
"We the jury, find that there is no· evidence to show that
was the last will and testament of Ag·nes V. Harris.'' Almost
exact language of oourt.
The court then drew and gave to the jury for its adoption
the verdict which was signed by the foreman.
This it seems to us \Vas in direct violation ·of Section 6003
of. Code, 1924, which says :
Section 6003. In no action tried before a jury shall the
trial judge give to the jury a peremptory instruction di·
recting wha.t verdict this jury shall render.''
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ASSIGN~IENT.

For failure to set aside the verdict.
The verdict should have been set aside as a matter of
course; there 'vas nothing on its face in violation of or repugnant to human rights; it was presented for probate by
her husband, the executor therein namea, he is presumed to
have known her mental condition, her wishes and desires with
respect to her property, and how she desired to dispose of
the same.
Your petitioner, for the above reasons, pray that an appeal from the said decree may be allowed; that a writ of error and s·upersedcas be granted;. that the verdict of the jury
be set aside, and that the said decree may be reversed and
the suit dismissed in accordance with section 6365 of the
Code, 1924; or that a new trial may be awarded to your petitioners.
Counsel presenting this petition desire to state orally the
reasons for reviewing the decision complained of. ·
Your petitioners aver that a copy of this petition was delivered on the 13th day of April, 1931, to opposing counsel in
the trial court; and they adopt this petition as their brief in
this behalf.
Respectfully submitted,

J. W. DICI(ENS,
~1:. T. DICI(E·NS,
LELA A. CHICHESTER,
~1RS. R. L. I(EETE·R,
By .JNO. W. RAPPER, Counsel.
I, R. C. Barclay, Counsel practising in the Supreme Court
of Appeals of Virginia, do certify that, in my opinion, it is
proper that the decree above complained of should be reviewed by said court.
R. C. BARCLAY.
Rec'd April 15/31.

H. S. J.

Apl. 27, 1931.
Appeal allowed.

Bon4 $500.00.
LEWIS S. EPES.

Rec 'd April 27/31.

H. S. J.
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VIRGINIA:
. Pleas before the Circuit Court of the City of Portsmouth,
; at the Court House thereof, on the 11th day of November,
1930.
J\!Iabel A. Bonnewe:Q, Complainant,
vs.
J. W. Dickens, ~I. T. Dickens, Lela A. Chichester, and Mrs.
R. L. Keeter, Defendants.
In Chancery.
. Be it remembered, that heretofore, to-wit: at rules held in
the clerk's office of the said court, on the first Monday in
.April, 1930, came the plaintiff, by her e:oniJ.sel, and filed her
bill against the defendants, which is in the words and figures
following, to-wit:
To The Honorable B. D. "\¥hite, Judge of the said Court:
Complaining, showeth unto the court your complainant,
Mabel A. Bonnewell, that she is the only child and heir at law
of Agnes V. Harris, who departed this life July 25, 1929, possessed of real estate and personal property. Your complainant believes that the said Agnes Y. Harris died intestate.
Since her death, however, a paper writing purporting to be
her last will and testament has been admitted to probate iu
the clerk's .office of this court, whereby she gives the chief
part of her property to her husband, R. D. Harri-s, who is also
the father of your complainant, for his life, with remainder
in fee after his death to J. W. Dickens, 1\L A. Dickens, Lela
A. Chichester," and 1\Irs. R. L. Keeter. She g·ave the residue
of her property, real and personal to her said· husband iu
fee simple. The order· admitting the said paper to
page 2 ~ probate was made on the 3d day of August, 1929;
and at the same time the s.aid R. D. Harris qualified
as executor under the said paper writing.
An attested copy of the said paper writing is herewith filed,.
marked Exhibit A. Your complainant alleges and charges
that the paper writing aforesaid of which probate has been
received is not the will of the decedent, Agnes V. Harris.
In tender consideration whereof and forasmuch a~ your
complainant is remediless in the premises, save in a. court of
equity where matters of this kind are along cognizable, she
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prays that the said J. \V. Dickens, ~L T. Dickens, Lela .t\.
Chichester, and 1\tlrs. R. L. l{eeter may be made parties to this
bill and required to answ·er the same; and this merely as a
step or part of this proceeding to obtain a trial before a jury;
that proper process issue; that an issue devisavit vel non be
made up and tiied by a jury at the bar of this court to ascertain and try whether the said proper writing, admitted to
probate as aforesaid, is or is not the true last 'viii and testament of the said Agnes V. Harris; that the said· probate be
set aside; that the said paper writing be declared and decreed not to be the last will and testament of the said Agnes
V. I-Iarris; and that all such further, other, ·and general relief
may be afforded your complainant as the nature of the case
may demand, or to equity shall seem meet. And your complainant will ever pray, etc.
l\1:ABEL A. BONNEWELL,
By TOJ\1: E. GILMAN,
Her Counsel
page 3

~

Exhibit "A", referred to in the foregoing bili,
is in the words and figures as follows, to-wit:

I, Agnes V. Harris, of the City of Portsmouth, ;virginia, being of sound and disposing· mind, do hereby make, publish and
declare this to be my last will and testament, hereby revoking
all other wills by me at any time made; 1. I desire that all my
just debts be paid if I shall owe any at my death. 2. I give
and devise to my husband, R. D. Harris two lots which I own
in Prentis Park, in the City of Portsmouth, Virginia, with all ,
the appurtenances thereon, same ·being lots numbers nineteen
(19) and twenty (20) on the plat of Prentis Park, said lots
are devised to him absolute and in fee simple; 3. I g·ive and
devise further to my husband, the said R. D. Harris for life
time two lots which I own in Prentis Place, in the City of
Portsmouth, Virginia, with all the appurtenances thereon,
same being lots numbers. one hundred and seventy-five and
one hundred and seventy-seven on the plat of Prentis Place,
and at his death I devise that the said lots go to J. W. Dickens, M. T. Dickens, Lela A. Chichester, and 1\Irs. R. L. Keeter
in fee simple; 4. Any other property which I may have both
real and personal I give and devise to my husband R. D. Harris and nominate and appoint my husband R. D. Harris Executor of this last will and testament. In witness where.of
I hereunto subscrrbe my name and affix my seal to this my
last will and testament which is 'vritten without interlineation
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on one sheet of paper, at Portsmouth, Virginia, this 24th day
of July, 1929.

AGNES N'. HARRIS,

(Seal)

The above signature of the testatrix, Agnes V. Harris, was
made, and the foregoing will was acknowledged, in the presence of us, two competent witnesses, present at the same time ;
and,
the said witnesses, do h~rennto subscribe
page 4 J to the said will, in the presence of the said testatrh:, and each other at her request, this 24th day
of July, 1929.

.we

W. SCOTT PARKER,
BESSIE P. MULLEN.
Virginia:
In the Clerk's Office of the Circuit Court of the City of
Portsnu~uth, on the 3rd day of August, 1929.
The last will and testament of Agnes· V. Harris, late of
this City, deceased, was this day produced before me by R.
D: Harris, the Executor therein named, and fully proved
by the oaths ·of W. Scott Parker and Bessie P. l\1:ullen, subscri!bing witnesses theretol and was thereupon ordered to be
recorded ; and on motion of R. D. Harris, the only Executor
named in the said will, who made oath as the law directs, and
entered into a bond in the penalty of One Hundred Dollars,
·conditioned according to law, (but without security, the will
directing· that none should be required of him, and which said
bond being- acknowledged by the oblig·or therein, is ordered
to b9 recorded,) certificate is granted the said R. D. Harris
for obtaining a pro bat of the said will in due form; and
thereupon the said R. D. Harris, Executor a.s aforesaid, filed
the list required by law, containing the names, and so far
as ·possible, the ages and addresses of the heirs of the said
Agnes V. Harris, deceased, verified by the affidavit of the
said R. D. Harris, that the said list is belie:ved by him to be
true.
'l,este: l{ENNETH A. BAIN, Jr., Clerk.

A Copy:
Teste·: I{. A. B-4IN Jr. Clerk.

l4

Supreme Court of Appeals of Virginia~

And at another day, to-wit: At the Circuit Court of the
City of Portsmouth, on the 29th day of April, f930.
This cause, in which the defendant, J. W. Dickens, has been
duly served with process, and the defendants, 1I.
page 5 ~ T. Dickens, Lela· A. Chichester, and JYirs. R. L.
Keeter, 'vho are not residents of t1iis state, haye
been proceeded against in the mode prescribed by law as
against non residents, and all of the said def.endants failing
to· a ppea.r and plead, answer. or demur, came on this day to
be heard on the complainant's bill and exhibit, and was· argued by counsel. On consideration whereof, the court doth
adjudge, order and decree, that an issue devisavit vel' non be
m'a.de up and tried by a jury at the bar of this court on the
17th day of May, 1930, to ascertain and try "'hether the paper writing, or any part thereof, purporting to be the last
will aud testament of Agnes fV. Harris, and admitted to probate 'in the clerk's office of this court, .A.ugu~t 3d, 1929, is
the true last will and testament of the said Agnes V. Harris, deceased; and it is further ordered that the clerk docket
the issue as above made up on the Common Law Docket of
this court, and that the resident defendant, J. W. Dickens,
be served with a copy of this order.
And at another day, to-wit: At the Circuit Court of the
City of Portsmouth, on the 17th day of 1\fay, 1930.
On motion of the defendants, J. W. Dickens, M. T. Dickens,
Lela A. Chichester and Mrs. R. L. Keeter, leave is hereby
granted th·em to file their answer in this cause, and the same
is according·ly filed.
·

.

The answer referred to in the foregoing order is
·words and figures ·following·, :to-wit:

hi

the

The joint and several answer of J. W. Dickens, M. T. Dickins, L.ela A. Chichester, and Mrs. R. L. Keeter- to the
bill of complaint exhibited against them by 1\fabel A. Bonnewell in the Circuit Court for the City of Portsmouth.
Those defendants saving and reserving unto
page 6 ~ themselves all right of just exception to the said
.
bill, for answer thereto, say:
·
That the facts as stated in the said bill they believe
be true except so far as it denies that the said paper writing which was probated in the Clerk's Office of this honorable Court is ~he will of the decedent, Agnes V. Harris.

to .
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On the contrary, these defendants are advised, believe and
so charge that the said paper writing is the true last will and
testament of the said Agnes ·v. Harris, deceased; that the
same was duly and legally executed by her as and for her last
will and testament, she then being·· competent to make the
same.
And these defendants, therefore, ask that the said paper
writing· probated as aforesaid, be, by this honorable Court,.
'declared to be the true last will and testament of the- said
Agnes V. Harris, deceased; that the probate of said paper
writing in said Clerk's Office be sustained; and that these
defendants may be henceforth dismissed with their reason·
ab]P. costs in this behalf expended.
And they will ever pray etc.

J. W. DICKENS,
1\L T. DICI{ENS,
LELA A. CHICHESTER,
l\£RS. R. L. ICEETER.

.

'

JNO. W. RAPPER, p. d.

City of Portsmouth, to-wit:
This day personally appeared before me, John W. Happer, a Commissioner in Chancery for the Circuit Court fot·
the City of Portsmouth, J. W. Dic.kins, and made oath that
the facts stated in the above answer, so far as made
page 7 ~ of his own knowledge, are true; and so far as made
·
upon information of others, he believes to be true.
Given under my hand this 17th day of May, 1930.
JNO. W. RAPPER,
Commissioner in Chancery.
And at another day, to-wit: At the Circuit Court of the
City of Portsmouth, at the Court-house thereof, on the 25th
day of July, 1930.
At this day came the parties by their .Attorn~ys and there~
upon, came a jury, to-wit: Reverdy Johnson, J. C. Proctor,
Frank Holborn, J. S. 1\foore, D. L. Foster, J. H. Shea, and J.
Davis Reid, Jr., who being duly sworn the truth to speak,
upon the issue joined, and having fully heard the evidence
and argument of counsel, retired to their room to consult of
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their verdict, and the jury having partly considered the case
were adjourned until the 28th day of July, 1930, to recon,..
sider the case.
And at another day, to-wit: At the Circuit Court of the
City of Portsmouth, at the Court-house thereof, on the 28th .
day of July, 1930.
At this day came again the parties by their Attorneys and
the jury appeared in Court according to their adjournment, ·
as of J nly 25th, 1930, and having reconsidered the case were
unable to agree in a verdict; .whereupon, J os; S. Moore, one
. of the jurors aforesaiq, was withdrawn, and the rest of the
jury from rendering their verdict, discharged.
page 8 }

And at another day, to-wit: At the Circuit Court
of the City of PQrtsmouth, at the Court-house
thereof, on the 24th day of October, 1930.

This cause came on this day to be heard upon the complainant's bill : the answer of the defendants thereto, and general replication to said answer : and the court having ordered a jury to the bar of this court to try the issue raised
by the pleadings; and the jury, to-wit: J. C. Spence, A. L.
Jones, J. A. Skeeter, 0. J. Baker, W. W. Martin, H. L. Hudgins, and A. G. Thomas, being duly sworn to ascertain whether
or not the paper ·writing, or any part thereof, referred to in
the pleadings, and probated by the Clerk of this Court on the
3rd day of August, 1929, is the true· last Will and testament
of Agnes V. Harris, deceased; whereupon the defendant~
to sustain said paper writing as the last will and testament
of said Agnes V. Harris, deceased, introduced the Clerk of
this Court, with the record of probate of said paper writing,
who testified that said paper writing was presented to him by
the executor therein named, and the witnesses thereto were
sworn and examined by him, and that said paper writing was·
by him du1y probated; and upon this evidence, the defendants,
by their attorney, rested. Whereupon the complainant, by
her attorney, moved the Court to reject the said evidence of
the defendants as insufficient, to which motion the defendants objected, but, the court overruled said objection and
sustained the said motion to reject the said evidence, to which
ruling of the court in rejecting the said evidence, the defendants, by their attorney, excepted, stating their reasons therefor; but the defendants did not ask leave to introduce further
evidence, thereupon the court over the objection of the de-
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fendants gave to the jury the following instructions: ''The
court instructs the jury that there is no evidence before them
proving tl1at the writing introduced in evidence is the last
will and testament of Agnes V. Harris. 1-D The
page 9 ~ courts instructs the jury that the burden is on the
_
proponents of the will in this case to establish that
the paper writing in question offe:red as the last will and testament of Agnes V. Harris, deceased, is the true last will and
testament of the said Agnes V. Harris, and to do so they
must establish to your satisfaction the following facts:
''First: That the paper offered in evidence, and the whole
paper, was thoroughly understood by the said Agnes V. Harris and intended by her to be her last will and testament.
''Second : At the time of the writing and signing thereof
the said Agnes .V. Harris 'vas of sound and disposing mind
and memory.' .
''Third : That the said paper writing was signed or acknowledged by the said Agnes V. Harris in the presence of
W. Scott Parker and Bessie P. Mullen, the subscribing witnesses thereto both present, and ·in -the presence of the said
Agnes V. Harris at the· same time, and that said subscribing witnesses subscribed to the will in the presence of the testator, Agnes V. Harris,,., asked for by the complainant, to the
giving of 'vhich instruction the defendants, by their attorney,
excepted. The jury being so instructed retired to their roo11:1
and afterwards returned into court with the following verdict: "We, the jury, find there is no evidence to show that
was the last will and testament of Agnes V. Harris. H. L.
:audgins, Foreman;'' but the court, in lieu of the verdict so
returned, drew and gave to the jury over defendants' objection the following verdict: "We, the jury, find that the paper
writing introduced in evidence is not the last true will of
Agnes V. liarris;'' which was signed by H. L. Hudgins, F'ore~an, and concurred in by the jury, who were duly polled as
to whether said verdict 'vas the verdict of each and every
one of said jurors and to which verdict each replied that the
same was their verdi~t; to the drawing and giving to the jury
said verdict, the defendants, by their attorney, obpage 10 ~ jected, but the court overruled the said objection
and the defendants excepted.
And thereupon th~ defendants moved the court to set aside
t.he verdict of the .jury on the gr.ounds: that the said ver-
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diet was contrary to law and without evidence to sustain it;
and second: that the same . procedure was allowed in the
former trial of this cause and denied in this trial without previous notice of· the changed .position of the court and as a.
surprise to the proponents; but the court overruled the said
motion to set aside the v~rdict, to which said ruling of the
court the defendants, by their attorney, excepted. Therefore, the court doth adjudge, order, and decree, that the order of the Clerk of this court entered on the 3rd day of August, 1929, admitting said paper writing to probate, be, and is
hereby wholly reversed and annulled. To which action and
order of the court the defendants, by their attorney, excepted.
And the defendants. having indicated their intention to apply to the Supreme Court of Appeals ·of Virrginia for a writ ·
of error and supersedeas to said judgment of the court, it
is ordered that execution of this judgment be suspended for
sixty d~ys from this date.
And now at this day, to-wit: At the Circuit Court of the
City of Portsmouth, at the Court-house thereof on the 11th
day of November, 1930.
At this day came the parties by their Attorneys and the
defendants tendered this their Four Bills of Exceptions, which
were this day signed by the Judge of this Court and made a
part of the record of this case, after it appearing, in writing,
that counsel for said plaintiff had ·been given proper notice
according to law of the time and place of tendering said Bills
of Exceptions.
page 11

~

The Bills of Exceptions referred to in the foregoing order are in the words and figures following,

to-wit:
0

BILL OF EXCEPTION NUMBER 1.
Be it remembered, that upon the trial of this case and ufter the jury had been sworn to try the issue joined in this
case, and after the defendants had introduced the testimony set out in bill of exception Number Th-r:ee, which bill of ex.ception is hereby referred to and made a part hereof as
fully as if incorporated herein, the complainant, by counsel;
moved the Court to strike out all the defendants' testimony,
which motion the Court sustained, and to which ruling of the
Court the defendants excepted, and tender this, their bill of
exception Number One, which they pray may be signed,

•

I
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sealed, and made a part of the record, which is accordingly
done tlus 11th day of November, 1930.
B. D. "\VHITE, Judge.

(Seal)

BILL OF EXCEPTION NUl\fBER 2..
Be it remembered, that upon the trial of this case and
after the jury had been sworn to try the issue in this case,
and after the defendants had introduced the testimony set
out in bill of exception Number Three, which bill of exception
is hereby referred to and made a part hereof as fully as if
incorporated herein, and after having rejected the evidence of
the defendants, as set out in bill of exception Number One,
the Court on its own motion instructed the .jury as follows :
''The Court instructs the jury that there is no evidence
before them proving that the writing introduced in evidence
.
is the last \vill and testament of Agnes V. Har:..
page 12 ~ ris. '' And at the request of the cornplain- the
Court gave to the jury the following instruction:
''I-D.
The Court instructs the jury that the burden is on the proponents of the will in this case to establish that the paper
'vriting in question offered as the last will and testament of
Agnes V. Harris, deceased, is the true last will and testament
of the said .Agnes V. Harris, and to do so they must establish
to your satisfaction the following facts:
First: Th~t the paper offered in evidence, and the whole
paper, was thoroughly understood yy the said Agnes V. Harris and intended by her to be her last will and testament.
Second: At the time of the writing and signing thereof
the said Agnes -:\'. Harris was of sound and disposing mind
and memory.
Third: That the said paper writing was signed or acknowledged by the said Agnes V. Harris in the presence of W.
Scott Parker and Bessie P. Mullen, the subscribing witnesses thereto both present, and in the presence of the said
Agnes V. Harris at the same time, and that said subscribing
witnesses subscribed to the 'vill in the presence of the testa·
tor, Agnes V. Harris." And these were the only instructions given to the jury.

•
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To the granting of each of the instructions by the Court
the defendants excepted, stating -the reason for their exception, and pray that this, the second bill of exception, may be
signed and sealed and made a part of the record, which is
accordingly done this 11th day of November, 1930.
B. D. WHITE, Judge. (.Seal)
page 13

~-Virginia,

In the Circuit Court of the City of Portsmouth.
Mabel G.. Bonnewell, Complainant,
vs.
J. W. Dickens et als., Defendants.

BILL OF EXCEPTION NUMBER 3.
'Be it remembered, that at the trial of\ this case the follow. ing evidence was adduced on behalf of the defendants, and
was all the evidence given in the case :
In the Circuit Court of the City of Portsmouth, :virginia.
1\tiabel A. Bonnewell
vs.
J. W. Dickens et als.
In Chancery.
Before Judge B. D. White and Jury, Portsmouth, Virginia,
September 26th, 1'930.
Present: Messrs. T. E. Gilman and R. Triplett for Mabel
A.. Bonnewell; Captain John W. Rapper for J. W. -Dickens
et als.
j\{r. Gilman: We will ask that the witnesses be excluded.
The Court : I overrule your motion.
1Yir. Gilman: They were excluded the last time.
Capt. Rapper: They have asked that they be excluded. I
have no objection. I think it is well that they should be.
. The Court: .All right.
Note: All witnesses were excluded.
page 14
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After the opening statements by Captain Happer as to sustaining the probate of the will, and by
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1\{r. Gilman as to the setting- aside the said will, Capt. Rapper,
to sustain the issue on his part introduced the following evidence:
KENNETH A. BAIN, JR.,
being duly sworn, testified as follows:
Examined by Capt. Rapper:
Q. What is your position in this Court Y
A. I am Clerk ·of the Circuit Court of the City of Portsmouth.
Q. Do you, as such Clerk, probate wills and admit them to
record?
A. I do.
. Q. Did you on or about the 25th day of August last probate a will of Agnes V. Harris?
. A. Yes, it was probated ori the 3rd day of August.
Q. That is right. I did not remember what date it was
probated. Is that will duly probated in your Will BookY
A. Yes, sir.
Q. I wish you would read that will to the jury Y
A. (The will is read and is as follows:)
WILL OF AGNES V. HAR.RIS.
I, Agnes V. Harris, of the City of Portsmouth, Virginia,
being of sound and disposing mind, do hereby make, publish
and declare this to be my last will and testament, hereby re·
voking all other wills by me at any time made; 1. I desire that
a.ll mu just debts be paid if I shall owe ariy at my death.
2. I give and deyise to my husband, R. D. Harris, two lots
which I own in Prentis Park, in the City of Portsmouth, ;virginia, with all the appurtenances thereon, same being lots
nineteen (19) and twenty (20) on the plat of Prentis Park,
said lots are devised to him absolute and in fee
page 15 ~ simple; 3. I give a.nd devise further to ·my husband the said R. D. Harris for his lifetime two lots
which I own in Prentis Place, City of Portsmouth, Virginia,
with all the appurtenances thereon, same being lots number
one hundred and seventy-five and one hundred and seventyseven on the plat of Prentis Place; and at his death I devise
that the said lots go to J. W. Dickens, M. T. Dickens, Lela A.
Chichester, and Mrs. R. L. J{eeter in fee simple; 4. Any other
property which I may have both real and personal I give and
devise to my husband, R. D. Harris and nominate and appoint
my husband R. D. Harris executor of this last will and tes-
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tament. In witness whereof t hereunto subscribe my· name
and affix iny seal to this my last will and testament which is
written without interlineation on one sheet of paper at Portsmouth, Virginia, this 24th day of July, 1929.
AGNES V. HARRIS (Seal)
The above signature of the testatrix, Agnes V. Harris, was
made, and the foregoing will was acknowledged, in the presence of us, two competent witnesses present at the same time;
and, we the said witnesses, do hereunto subscribe to the said
will, in the presence of the said testatrix, and each other at
her request, this 24th day of July, 1929.
W. SCOTT P ARI{ER
BESSIE P. MULLEN.
·Q. Read the order f ·
A. (The order is read and is as follows:)
Virginia:
In the Clerk's Office of the Circuit Court of the City of Portsmouth on the 3rd day of August, 1929.
The last will and testament of Agnes V'. Harris, late of this
city, dec~ased, was this day produced b~fore me, by R. D.
Harris the executor therein named, and fully proved by the
'Oaths of W. Scott Parker and Bessie P. Mullen, subscribi~g
witnesses thereto, and \Vas thereupon ordered to be recorded;
and on motion of R. D. Harris the only executor
page 16 ~ named in the said will, who made oath as the law
directs, and entered into a bond in the penalty of
one hundred dollars conditioned according to law (but _without security, the will directing that none should be required
of him, and which said bond being acknowl~dged .by the
obligor therein, is ordered :to be recorded) certificate is
granted the said R.. D. Harris for obtaining a probate of the
said will in due form and thereupon the said R. D. Harrie,
executor as aforesaid, filed the list required by law, containing the names so far as possible, the ages· and addresses of
the heirs of the said Agnes V. Harris, deceased, verified by
the affidavit of the said R. D. Harris, that the said list is believed ·by him to be. true.
Teste: K. A. BAIN, Jr., Clerk.
· Q. This will was presented to you by R. D~ Harris, the

executor named in the said will'

J. W. Dickens and others v. :Mabel A. Bonriewcll.

23

A. ·Yes, sir.
Q. The witinesses appeared before you?
A. Yes, sir.
Q..Did you examine those witnesses and 1\{r. HarrL3 with
reference to this will OJA. Yes, sir.
Q. What examination did you make'
· A. As to the condition of the deceased person at the time.
I always ask if the party 'vho made the will was in their same
mind at the time pf the making of the will; if the will was
signed by the testatrix before two witnesses, and if the witnesses signed in the presence of the testatrix and at the re·
quest of the testatrix, and in the presence of each other and
in the presence of the testatrix.
Q. The examination complied with the order?
A. That is. the usual examination.
page 17

~

Mr. Gilman: I object to the testimony as to what
the attesting wi.tnesses said to him.
The Court : I sustain the objection.
Capt. Rapper: I except to your Honor's ruling. The bur.den was upon us to show the samity of the lady. We have
shown that; established that in a court of competent jurisdiction, and. to verify that I asked him whether the witnesses
did testify on that subject which he ~ays they did. Hence I
say' it was proper evidence to go to the jury.
l\1:r. Gilman :
Q. You know nothing concerning the mental capacity of
1\frs. Harris other than what you have been told Y
.A. Absolutely nothing.
Capt. Rapper: We rest.
.
Mr. Gilman: I desire to make a motion, and I think the
jury. should be excluded.
Note : The jury retired from the court room.
Mr. Gilman: I move that the evidence of the proponents be
stricken out for the reason that the burden is on the proponents to show that the will was properly executed in the pres. ence of two witnesses in the presence of each other and that
of the testatrix; and further that she was of testamentary
capacity. There has been no evidence at all as to those matters absolutely shown by the proponent. The only thing
proven by the proponent is the proper probate of the ·will,

"!
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and as the court sustained me in my motion to strike out the
. hearsay evidence there is no evidence of the testamentary capacity by the statute.
pa.ge 18 ~ The Court: Captain Hopper have you rested
~m~~'

'":

-

Capt. Rapper: Yes, I object to the motion. The Clerk has
as much authority to probate a will as this court, otherwise
you cannot probate a will unless before the court. Yon should
not have stricken out the statement the witness made as to
the competency. It is in the order.
The Court: I am disposed, to sustain the motion and enter
an order.
Capt. Rapper: We ask your honor to suspend the order.
I except to the ruling of the court.
·
Mr. Gilma.n: The proposition is so well settled, by one instruction you would settle it by giving the instruction on what
is necessary for him to prove. ·
Capt. Rapper: That order shows the will was probated and
not set aside.
The Court : You can appeal from that order and suspend
the action of that order.
Capt. Rapper : There are two methods : one an a.ppeal,
which was not taken, and the other by suit attacking the will,
that she was not of testamentary capacity. A suit as to the
probate of the will is ~ very different proposition and our
statute provides for both.
Mr. Gilman: Both are before the court de novo.
Capt. Rapper: No, sir. That leaves the will probated.
Air. Gilman: You have not proved it.
Capt. Rapper: We have proved it once.
Mr. Gilman: This record is without evidence to sustain
the motion.
Capt. Rapper: We are not offering this will for probate.
We have done all that the law requires us to do. We have
it probated in a court of competent jurisdiction and it is
before this court. All of that has been done and decided.
.They are asking to annul that decision by showing that she
was incompetent. There is nothing for me to do,
page 19 }- but to rest upon the judgment of the elerk of this
court, who had the right to probate the will. He
has probated that will. That will stands until the will is set
aside by the order of this court. The mere rejection of our
evidenee is simply a dismissal of this suit. They are the
plaintiffs in this.suit and the will stands recorded. We are
not offerng this will for probate. We have done that once,
as we had the right to do. They had the right to appeal within
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a certain limited time from the order. If we were offering this will to you for probate we would have to prove all that
we have said, but when w,e have offered it to the clerk, as we
have done once the law does not require us to do it a second
time. They must show that she was not competent to make a
'vill. The record stands that she was of capable mind and
competent to make a will and the wiii·stands recorded. Ho'v
in the world if you reject our testimony is that will set aside 1
The Court : I will sustain the motion and get through with.
this case some way.
Mr. Gilman: It comes up de novo, the proponents failed
to carry the burden of proof.· Therefore, judgment should
be for the contestants.
The Court: I sustain the motion.
Captain Rapper: How can a jury bring in a verdict when
there is no evidence. I object to the order. This is the order
rejecting the evidence.
Note: The jury returned to the court room, and the following instructions were read to them by the court.
The court instructs the jury that there is no evidence before
them proving that the writing introduced in evipage 20 ~ dence is the last will and testament of Agnes V.
·
Harris.
•I

I-D.
The Court instructs the jury that the burden is on the proponents of the will in this case to establish tha.t the paper
writinp: in question offered as the last will and testament of
Agnes 1V. Harris, deceased, is the true last will and testament
of the said Agnes V. Harris, and to do so they must establish to your satisfaction the following facts:
First: That the paper offered in evidence, and the whole
paper. was thoroughly understood by the said Agnes V. Harris and intended by her to he her last will and testament.
I

Second: At the time of the writing and signing thereof the
said Ap;nes V. Harris was of sound and disposing mind and
memory.
Third: That the said paper \vriting was signed or acknowlP.dged by the said Ag·nes V. Harris in the presence of W. Scott
Parker and Bessie P. Mullen the subscribing witnesses
thereto both present, and in the presence of the said Agnes V.
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Harris at the same. time, and that said subscribing witnesses
subscribed to the will in the presence of the testator Agnes
'N". Harris.
Capt. Rapper: They are sworn to try the ease according to
the law and the evidence.
Mr. Gilman: The burden ·is on Captain Rapper.
Capt. Rapper: I object to the order directing the jury for
.the reasons stated to the court. There is no evidence for
them to base a verdict on. The competency to make the will
having been established when the will was probated by the
Clerk.
, page 21 ~ The jury retired and returned with the follow· ing verdict. ·
"We, the jury, find that there is no evidence to show that
was the last will and testament of Agnes V. Harris'." H. L.
Hudgins, Foreman.
The· Court : I will change the form of your verdict.
Capt. Happer: I would like the verdict to remain as it is.
Mr . . . Gilman: I would like the verdict to read ''We, the jury,
find that the paper writing introduced is not,the last will and
testament of Agnes V. Harris".
The Court : I wall change the verdict to read: ''That the
paper writing introduced is not the last will and testament.''
That is practically what they said.
Capt. Rapper: It is vastly different.
The Court: I will write it this way. "We, the jury, find
that the paper writing introduced in evidence is not the last
will and testament of Agne.s V. Harris".
Handed to the jury and signed: ''H. L. Hudgings, Foreman.''
Note: This verdict was handed to the jury and was signed·
· by the foreman in the court .room in the presence of the jury,
who acknowledged the same to be their verdict.
Capt. flapper: I object to the change of the verdict by the
court, and requiring the jury to sign the same as changed
· by the Court.
. _ . ___ .... _
_·
·
Note: Thereupon the jury was polled as to whether this
was their verdict, and each for himself .answered "Yes".
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October 1st, 1930.
Captain Rapper, attorney for defendant, a}Jpeared in Court
on this date and made the following statement:
·
The other day at the trial of this case I do not think that
I made a motion for a new trial. I would like to do this now.
I object to the writing of the verdict by the Court,
page 22 ~ and the Court's instruction to the jury to render
the same as so written, the defendants by their
attorney having heretofore excepted as contrary to law, and
after the jury had rendered the verdict so written by the court
the defendants, by their attorney, moved the court to set
aside the same and grant to them a new trial on the grounds,
-first: That said verdict was contrary to law and without
evidence to sustain it; and, second, that the same procedure
was allowed in the former trial of this cause and denied in
this trial without previous notice of the changed position of
the court and as a surprise to the defendants.
The Court : wiotion overruled.
Capt. Rapper: To which I except.
And the foregoing evidence having been adduced and be~
ing all the evidence, the defendants rested.
And thereupon the court sustained the complainant's motion as set forth in bill of exception number one, which is
hereby referred to and made a part of this bill of exception.
And the jury having received the instructions of the court
as set out in bill of exception number two, which is hereby
referred to and made a part of this bill of exception, retired
to their room to consider their verdict, and returned to the
court the following verdict:
"We, the jury, find that there is no evidence to show that
was the last will and testament of Agnes V. Harris. H. L.
Hudgins, Foreman.''
Whereupon the court, over the objection of the defendants
changed the verdict and gave the same to the jury as follows:
''We, the jury, find that the paper writing introduced in
evidence is not the last will and testament of Agnes V. Harris,'' which verdict so drawn by the court was
page 23 ~ signed by H. L. Hudgins, foreman of the jury
with the approval of the jury. -
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To the changing 'of the jury's verdict by the court and requesting the same to be signed as changed by the court the
defendants escepted and temder this, their bill of exception
number three_, and pray that it may be signed, sealed, and
made a part of the record, which is accordingly done this
11th day of November, 1930.

"B. D. WHITE, Judge.

(Seal)

BILL OF EXCEPTION NUMBER 4.
Be it ;remembered, that at the trial of this cause, after the .
jury had rendered the verdict as set forth in Bill of Exception number three, to which reference is herey made, the defendants moved the court to set aside the verdict of th~ jury·
on the grounds, first, that the same was contrary to the law
arid without evidence to sustain it, and, second, that the
same procedure wa.s allowed in the former trial of this cause
and denied, in this trial without previous notice of the changed
,Poistion of the court and as a surprise to the defendants;
which said motion the court overruled, to ·which ruling of
the court the defendants excepted and tender this, their bill
' of exception number four, and pray that the same may be
signed, sealed, and made a part of this record which is accordingly done this 11th day of November, 1930.

B. D. WHITE, Judge.

(Seal)

State of :Virginia,
City of Portsmouth, to·wit:

I, Kenneth A. Bain, Jr., Clerk o£ the Circuit Court of the
City of Portsmouth, in the State of Virginia, do hereby certify that the foreg·oing is a true transcript of the record in
the foregoing cause ; and I further certify that the
page ·24 ~ notice required by Section 6339, Code of 1919, was
duly given in accordance with said section.
Ghren under my hand this 9th day of December, 1930.

l{ENNETH A. BAIN,. Jr., Clerk,
By NELLIE M. CALVERT, D. C.
A Copy-Teste:
H. STPJWART JONES, C. C.
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