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IN THE

Supreme Court ~f Appeals of Virginia
AT RlC.tlMUNl>.

Record No. 3053
NATION.AL FRUIT PRODUCT COMPANY, INC.,
Plaintiff in Error,
'IJersus

ERIC LLOYD WAGNER, BY THELMA L. W.AGNER, HIS
NEXT FRIEND, Defendant in Error.

PETITION FOR WRIT OF ERROR AND
8VPER8EDEA8.

The petition ef the plaintiff in error respectfully shows
that it is aggri.t}ved by a final judgment of the Corporation .
Court of the City of Alexandria, Virgiitja, rendered against
it on the 6th ·day of· July,-1945,.on a n-0tice of motion £or judg- .
ment wherein the defendant in error, Eric Lloyd Wagnei,, an
infant, suing by Thelma L. Wagner, his mother and next
friend {hereinafter called the plaintiff), was the plaintiff,
and the plaintiff in error, your petitioner (hereinafter called
the defendant) wa-s the def endailllt,. said judgment lbeing in tp.c
sum of .fifteen thousand dollar,s ($15,000), for _personal injuri-es sustained by the infant' plain_tiff, the nature and e-xtent
of which are hereinafter fully set forth.
A transcript of the record -is pire~ented herewith md as a
part Qf this .petition, from an inspection of which the following f.acis ·are appa·rent :
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*STATEMENT OF THE CASE.

On September 17, 1944, the plaintiff, an infant of approximately four years of age, was a passenger in an automobile
being driven by Walter A .. Wagner, his grandfather, from a
village known as Green Spring in West Virginia to Springfield in the same state. The infant plaintiff was lying down
on the front seat and was asleep.
The road on which the car in which the plaintiff was riding
entered Route 28, a main high,vay leading to Cumberland,
Maryland, at Springfield, West . Virginia. Before entering
Route 28 there is a stop sign on the road over which the plaintiff's gTandfather was driving, and the driver of the automobile testified that he stopped near the stop ,sign but not
directly at it because he could not look down the highway from
the sign. He testified that he looked in -all directions, that
there was no traffic in sight and that he could see towards
Romney a distance of about 650 feet. He further testified that
he did not stop between the time that he stopped near the
stop sign and entered Route 28; that he proceeded to cross
Highway 28; that he did not see any truck coming but that
wlien he had just gotten across the middle line the truck came
around· the bend in the road and struck him, when his left
rear wheel was just about the center of the highway and the
frorit -wheels of his car were across the center line.
As a result of this collision the plaintiff sustained a cut on
top of his head and another on the side of his face near the
right corner of his mouth and a fractured collarbone (Record, pages 1-31).
3*
*A few minutes after the accident the inf ant plaintiff
was taken to a hospital in Cumberland, Maryland, where
he was admitted late in the afternoon of September 17th, and
he was discharged on September 23; 1944, six days after the
accident.
On the plaintiff's return to Washington Dr. McLendon in
that city removed the remaining stitches in his face and forehead and recommended Dr. Ferry see him about his collarbone, etc. (Record, pages 63-65). Dr. Allen M. Ferry, a well
known orthopedic surg·eon in the City of Washington, saw
the patient on September 28, 1944 ( eleven days after the accident).
He made an examination and found that at that time the
plaintiff had a fracture ·of the left collarbone which was in
good position and was healing with good callus formation;
that there had been a laceration of the left side of the face
extending about one inch laterally from the corner of the
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mouth-one inch to the side from the corner. Another lat}eration cross this one-a cross laceration at the end of the first
one, and the third extended one inch from the. middle of the
second scar. They were all down by the mouth. He testified
that these lacerations at that time were well healed but considerable scarring remained; that there was also a laceration
of the frontal parietal region on the left side. This was in
the shape of an inverted "U'' and was approximately four
and one-half inches long. The scar at that time (September
28, 1944,) was well healed and a predominant amount of the
scar was above the hairline; that there was a limitation in the
opening of the mouth.
4*
• All of this was the condition of. the plaintiff eleven
days after the accident as testified to by his own physician. He further testified that he did not have the use of
· X-rays when he made his examination but that as he remembered he bad the previous X-rays; that he could feel the fracture-site and did not feel it was necessary to get further X-rays
on it; that he recommended at that time (September 28, 1944,)
=that no further treatment was necessary, but sugg·ested that.
the area of the .scar be massaged with cocoa butter to .help
loosen up the scar tissue and improve opening of. the mouth.
On the day of the trial Dr. Ferry again examined the plah1tiff and he stated that the scars were loosened up to a certain
extent; that he ·could open his mouth but that there was still
some limitation of motion; that the scar is still disfiguring
and red; that the scar on the head is above the hairline St>
that if the hair is combed over that side it does not show, but
where the scar is there is no hair present. He further stated
that he w-0uld not advise any plastic surgery at the age of the
plaintiff; that he.would suggest waiting a couple of years any.
way and it might improve some~
The fracture· of his collarbone has healed well; that it is in
good position and that a good deal of ·callus found there
·originally has disappeared s·o that it has smoothed off (Record, pnges 149-155).
'
ASSIGNMENT OF ERRORS.
·Two exceptions were taken by counsel for the defendant
at the conclusion of the trial. One, that the court erred 5* in *declining to set aside the verdict of the jury as contrary to the law and evidence and without. evidence to
-support it and in declining to enter final judgment for the
defendant; and two, that the ·verdict of fifteen tho-usand dol_lars ($15,000) was excessive ·and the court was requested to
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put llie plaintiff on terms to reduce the verdict to a reasonable amount or that a new trial would be granted or to set
the .verdict aside as being excessive and to direct that the issu~
of damages alone he tried before another jury.

.A.rg'lt,ment as to First Assignment of Error.
A brief examination of the testimony hi this case will show
that a preponderance of the evidence of disinterested witnesses was in favor of the defendant and that there was nothing shown by the testimony or claimed either in the pleadings or in the argument of counsel for the plaintifi that he
was entitled to exempJary damages. Counsel for the defendant, however, is fully aware that this court in considering
the propriety of setting aside the jury's verdict in a lower
court will consider only the evidence most favorable to plain~
tiff. While, as above stated, the preponderance of the evic011.tend is .favorable to the defendant, there is sufdence
fcient testimony in the record to jnstify a verdict for th~
plaintiff. The refore, this motion was not pressed in the lower
conr-t and will not he pressed in this court.

we

*.Argument on the 8eco1id Motio1i.

It is earnestly contended that the lower court erred in fail
ing either (1) to put the plaintiff on terms to accept a reason-able amount in place of the verdict as rendered and if
counsel for the plaintiff declined to accept this to grant a new
trial; or (2) to set aside the verdict and to impanel a jury to
. try the issue as to damages only.
This is believed to be the largest verdictoever rendered in
the lower co-qrt in a· suit for ·pers-onal damag·es, and certainly
it is excessive for the injuries -received by the plaintiff in the
c-ase involved. The little boy, f~ur yea1·s of age, was asleep
at th~ time the accident occurred, and in spite of ability of
counsel for the plaintiff and his efforts to bring ·out every
possible point that could be brought out regarding the injury.
the record.shows on the testimony of the plaintiff's own witnesses that, while the injuries he received may have been
painful £or a few days, they were not serious and not painful
for any length of time and that the oniy visible evidence at
the present time of the injuries 'receiW'd is a small scar probably about one inch across near the corner of the right side
of ti& child ~s 1nonlffl1.
The testimony of the plaintiff's mother is found in the reco·rd, pages 63-=68, inciusiv-e. ·The -0hlld''s injuries were re-
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ceived on the late afternoon of September 17th and his mother,
who was then in Washington, saw him in the hospital in Cumberland, :Maryland, about one o'citlck on September 18th. Sh'-1
testified that at that time he was under the influence of
1* ether, and he would go to sleep "and wake up, and she
guessed hew.as still doped o~· something because he was
~ot complaining much. B:e would cty and he could not move.
They wouk1 turn him and he would cry every time they
touched his arm. He had bafidages over his face and head
and she could not see how he was hurt at all there. All sh~
could see ,vei'l~ the bandnges and the blood in his hair. She·
remained with him until he regatned consciousness and finally
at the end of the day he was fully conscious, but he slept an
awful lot; that she saw him evety day until he. left the hos~.
pital.
'
.
He seemed to be hurt and finally- ·she looked at his body to
find. out what was wrong with his arm and noticed it was
br-uised <>\Tei· his le£t shot1lder. They kep_t trying to get X~rays
of his head to see if his skull was fractured and to sM about
his .should~r. It wns. s~vetal days before they could get him
still enough to tnlt~ X-tays..
Sh~ ~rought him lraclr to W~shh~gt~n, which the rec?rd a1
page 63 shows was on September 23, 1944, le~s t4an six ful1
days from the time li~ -was admitted. His mother further te~.
tifletl that after he came back to Washingtbn he was under
Dr. McLendo)l 's car~ who removed the remaining stitches in
bJs face ai1d ft>rehelt.d -and tetmmmended that Dr. Fetry seo
about his shoulder.
S~e further testified .that Dr. Ferry ha_d X-rays made ana
put Eric in ·a rrast which temained ·on for nine days 'she
thoug·ht. Dr. Ferry, witness for the plaintiff, testified that
he did not have X-r~.ys taken, _but as he recalled it he usecl
the X-rays which had beert made in Cumberland. Dr. Ferry
. further testified that he did not put Eric in a cast. The
8* follbwing· queStions .. and ·answers ~a~e we think significant. . Counsel fot the ·plaintiff askecl his mother :
'' Q. Did you say nine days or nine weeks?
~'.A. Nine days.
'' Q. ·nid he stay 'in bed after his return to Waslliiigton, or

was he up ant1 about?
•
"A. Well, .he was up a.nd.about, but we hnd to be continually
with him, especially after he wr1s h1 the cast be·cause hP. wns
very clumsy with it and he would fall so easily.
·
"Q. ~ere .there any s·ca rs bfi his face ·y

"A. Yes, sir.
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'' Q. .A.re they visible now Y
''A. Yes.
"Q. Will you call Eric around here and show them. to tJu·,
jury?
'' A. Come. here, Eric. (The Plaintiff came to the witrw:,;~
stand.)
"Q. Point them out, Mrs. ,Wagner.
"A. This (indicating) is a scar from his mouth and re
. tards the opening of his mouth. And this (indicating) wns
where he was cut on the head. That was cut all the wav to
the skull. And this (indicating) was a hole knocked in her<!,
around here.
'' Q. Has he regained the movement of his mouth¥
'' A. It is still retard~d from opening it. Open your mouth,
Eric. See how it pulls here (indicating). This is all hard
scar tissue here (indicating)."

I think coun_sel for the plaintiff will admit that he opened
his mouth as wide as any normal child could open his mouth
and that he played around the courtroom all day.
9"
*His mother further testified that she had consulted a
Dr. Bell and a Navy plastic surgeon also regarding the
advisability of plastic surgery. She testified that they advised plastic surgery for his face and that she had consulted
them three or four moµtbs ago. She does not remember the
exact time. Dr. Bell quoted. the expenses but the Navy doetor, when she told him that there was to be a trial, said he
could do nothing until that was over. She testified that Dr.
Bell said that the operation w~uld cost around $300 or $400.
When asked the specific question by counsel for the plaintiff"Q. What have you to say about his nervous reactions, if. any, to this collisi9n?
'' A. Well, he probably was made a little more nervous, but
Eric is of a nervous temperament anyway.
'' Q. He was nei·vous anyway Y
'' A. Yes.''
The mother's testimony and the testimony of Dr. Allen M.
Ferry was the f>nly testimony offered to show the nature and
extent of his injuries except the medical bills which were :filed
and which amounted to one hundred forty-eight dollars ($148)
(Record, page 63).
Dr. Ferry's testimony is found in record pages 149-154. H~
is a well known orthopedic surgeon ·practicing Jn the City of
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.Washington, the County of Arlington and the City of Aleximdria. His testimony, as indicated above, was that he saw
the plaintiff on September 28, 1944, which it will be noted was
eleven days after the accident; that he saw· him in his
10~ Washington office, made an *examination at that time
and found that there had been a fracture of the left
collarbone which was in good position and healing well witb
good callus formation; that there was a laceration on the left
side of the face extending about one inch laterally from the
corner of the mouth-one inch to the side from the corner;
that another laceration crossed this-a cross laceration at
the end of the first one ; and the third extended one inch from
the middle of the second scar; that all three were connected.
There was sort of a three-cross laceration.. These lacerations
at that time (September 28, 1944) were well healed but con.
siderable scarring remained. There was. also a laceration of
the frontal parietal region on the left side; that this was in
. the shape of an inverted "U" and was approximately f01ll'
and one-half in~hes long; that this scar on the date of the
examination (September 28th)' was well healed and that a
predominant amount of the scar was above the hairline; that
there was at that ti~e a limitation of the opening of the mouth
as he could not open his mouth as wide as normal because of
the tightening of the scar holding it closed. That this would
improv~ in the course of time. That was his examination.
He further testified he did not get any X-rays at that time;
that as she remembered it they had previous X-rays. That lie
does not remember wliether they got any fresh. ones or not;
that he could feel the fracture site and did not feel it w.as
necessary to get further X-rays on it.
That be did not examine him and did not treat him after
· September 28th until he examined him in court just be11 • fore he got *on the stand. He testified that at the present time the scars are loosened up to a certain extent
and he can open his mouth b~tter, although there is still some
limitation of motion; tl1at the scar is still disfiguring· and red
and the scar on the scalp comes above the hairline so that if
the hair is ·combed over that side it does not show. Where the
scar is there is no hair p.res~nt.
He said that these scars would be permanent unless some
sort of plastic surg·ery is done to cut down the size of them.
·That the size of the scar could be cut down by exercising the
hardened portion of it. He further said he would not advise
-plastic surgery at his age and that he would advise waiting a
couple- of years anyway as this could be done at any time and
~t might improve some..
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ite said the fracttlfe of his collarbone hacl healed and there
was iio _sweJiing nr rising; that it was_in g~mtl positioh and

that it has he~le~ \\Tell' Mnd that a good tle~.1 ti£ callus found
th~re originally h~s _disappeared so. that it has smoothed off.
Counsel f oi' the plaintiff then asked these questions :
't Q.

Doctor,

were tlies-e_ injuries painf_ttl, t<? the patient f

'4-. 9~, y~s ; they. must_ hav~ bee~ pni~~ul to him.
''Q. Why db you say ':Must h~.=ve been'Y . .
'' A. ~µy la~eration ahd any f t~ct~re is p_ainful.
"Q. Were the.y ~ensitive, sore, to the touch, when you saw

t

nhn'

.

'' A. The $~airs we~e. sensitiv~. _and t11e cfavicle, be~ng- only
tw9 w~eks old, hatln 't healed solidly etiough but what it was
painruI_ oil pressure. .
. _
'' Q. Was his clavicle hi a c·ast when you saw him t

'' .A.. No H wash ;t.
'*'' Q. Did you put a cast on ft t
'' A. No.
"Q. -Was he btiuiid up,,with tape. or otherwise?. . . . . .
"A. 1 have_n:o tecord of that~ tt is so long ago thf:i,t I doti't

12·:i·

remenil~er, bµt I.don't think he had·any dr·essing on the wound
at the time.''·

On cross exa:minatfoh ·ct>t1hsel for the defeh·dant askeci thesP
questions :
',' Q. Just one que·stion, Doctor... _On Septemh~r 28_th when
you ·saw him you mttde a report, tlid you 1tot; Y·ou ha've got

it theref
'' A. Ye·s, t have it here.
_
''Q. W,hat was your recoinine:gd~tion f
..
"A. The recommendation as ·of _the report was, 'No turther .
treanµent necessary; nfassage with ~9'C!oa butter and that w~ll
help loosen up tlie 'scat tis·sue and improve opening of the

n1outh'.

,,t~. ·Thai has been donef

.

.
.
''A. i recommended that, bµt I didn't tre·at him after that.
"Q. In ·your conclusi~~ die!' you ..not state, 'It is trossible

tliat plastic surgery will be in:dicatefl ·a~ a later ~ate, although

considerable improvement in the scarring tnay be anticipated
without :any 'treat'.q}eht ·at all' t
·n A. That is right.,.,

·Tliis coiift lias passed on nlfri1:ero11s cases as tC\ vet·dicts ahd
1

the lower court made the comment that most of the auJho'ri-
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ties cited by counsel for the defendant were cases in which
the verdicts had been sustained as not being excessive. This
is true, but this court in each case has set forth in detail the
. nature and extent of the injuries to show clearly why
13* the court was of the opinion ethat the damages awarded
were not excessive.
In the ·case of Chesapeake ct Ohfo Railway Comnany v.
_Arrin,gton, 12n Va. 1.94. this cmurt held that where the amount
of the verdict is attacked because it is unusual, it is proper
to malre comparisons with the verdicts which other juries·
Jiave found in other cases for similar injuries, as the verdicts
of other juries approved by the courts represent the common
or average judgment of mankind as to the· proper recovery in
such cases.
In''this case there was & verdict for the plaintiff of thirty·
thousand dollars ($30,000), which this court held -to be excessive. In this case the plaintiff was a man in good health,
forty-two years of age, with a life expectancy of twenty-six
years. .At the time of the accident he was making one hun<lred twenty dollars ($120) a month, and at the time of the
trial, had he continued in the same employment as. a brakeman, his wages would l1ave been one hundred and fifty dollars ($150) per :µionth. He had successfully stood his 01::umination and expected soon to receive the pay of a conductor. He lost his right forearm, which ·was severed about
four inches. below the elbow by being crushed between the
coupler of the car and the engine.
· .
.
The court said in part:
"There is no evidence that the plaintiff's wound baa f~l~d
to heal, and he is not. wholly disabled. Many occupations ar~
still open to hiJll, and while, if entitled to recover, he i~ entitled to proper _cQmpensation, he is not entitled to e:x;ces~ivt1
damages.''
··
This principle of law was also set forth clearly in the· Arrington case :
*"The ·1aw wisely Ie"aves the asses~ment of damages,
as a rule, to juries with the concession that there are
no scales in which to weigh ln:m1a11 sufforing, and no measure
by wllich. pecuniary compens~tion for personftl injuries can
be accurately ascertained. Nevortheles~, it is. an anciant and
accepted doctrine of the 00JI1n10n law, f.llat judge.~ have the.?
power and are clea:rly charged with the duty of $e#ing aside
verdicts where the damages are either so excessive or so small
14.,
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as to shock the conscience and to create the inipression that
the jury has been influenced by passion- or prejud·ice, or has
in some way misconceii1ed or misinterpreted the facts or the
law which shou,ld 91,.ide the·m to a jw;t conclusion." (Italics
mine.)
1

The case more n rly comparable to the case at bar than
any other I have, ecm able to find is that of 'Laind v. Yellotl'
Cab Cornp,an;y, 150 Va. 467, in which the jury returned averdict for seventy-five hundred dollars ($7,500) in favor of the
plaJntiff, which the lower court set aside on the ground that
the damages allow:ed were excessive and because of afterdiscovered evidence and ordered a new trial llpon the question of damages only.
. · In this case the plaintiff, a g·irl sixteen years of age, and
her married sister had hired a cab to take them from Ocean
View to Norfolk. Tlw01t,qh the negligence of the cab drii~er
the cab collided with a.n automobile, throwing the plaintiff and
her sister violently forward a,qainst the reinforced glass lk11>
the rear of the dr-iver. The glass was .shattered and the pla[ntiff 's face at1ul head ,were badly cut and bntised. It took 28
to 30 stitches to sew 'UP a cnt 01i her right cheek which extended from above her right ear to her chin. .'Phe right wing
of her nose was C'lf.f loose from. the other flesh and had to .be
drawn back amd sewed in its proper place. The right knee
wa,s temporarily i'liju.red,. bu.t -tlie skin was not broken. None
of her bones were b'roke'li, nor rlid she rer.e'i1;e a'fl.y in15* ternal *inj1tries. There was a .~mall cut on her left cheek
· and a slight in,iury to he·r left eye, the eyelid being
slightly drawn, but the si,ght ivcis not aq·ected. The faC'ial
artery was severed and Rhe bled freely until her wounds could
be dressed. (Italics mine.)
The jury awarded a verdict for seventy-five hundred dollars ($7,500), which the court set aside as being exc<1ssive and
the Supreme Court of Appeals in affirming tl1e lower court
said in part as follows·: ·
"The petitioner also contends that the verdict for $7,'500
should not have been set aside t111d a new ld~l granted because it was excessive.
. ''We are of the opinion that the verdict was excessive; but
inasmuch as the defendant was entitled to l1ave the verdict
set aside and a new trial awarded on the ground of afterdiscovered evidence, we deem it unnecessary .to decide what
effect the ex_cessiveness of the verdict has upon the defendant's right to a new trial.''

•
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Upon the second trial there was a verdict and a judgment
rn favor 0£ the· plaintiff for three thousand dollars ($3,000}
and this was affirmed by our Supreme Court.
.
In the case of 8tu,bbs v. Cowden, 179 Va. 190, the court
held that the dmnaqcs a;wardcrl should bear some reasonable
proportion to the real dmnages .rmstained; otherwise, they in
dicate prnjuaice or partiality, and in that case it was further
held that 'more latif.ude is allowed a trfol coivrt in gran,ting a
new frial thatJi in refuBing one. .1'lw trial ju-dge has th.e benefit of seeing and hearing the witnesse8 and of obse1·ving their
de m.eanor and ge11cra.l attitude and is f a.1niliar with all the in...
ciclents of the trial. 1.'he grcvntin,q. of a new trial invites
16«- further investigation, 'While a *re.fo.~al operates as a final
4

1

adj'udication of the ri,qlits of the part-ies. · A stronger
case ·m,itst be niade to justify the 8upreme Court of .Appeals
in distitrbing. an ord(~r granJing a neio tria.l than one.ivhich it
has been refused. (Italics mine.)
.
In the case of Glass v. .The David Pender Grocery Com:·

pa;ny, 174 Va. 196, the plaintiff was ·awarded three thousand
dollars ($3,000). She had sustained injuries to the ligaments ._
and cartilages in her knee joint on April 7, 1938.. On D'ecember 3rd of that year she was still w~~ring a stout garment
with extra steel stavs and a sacroiliac belt combination in or. .
dcr to enable her to· sit m,9re easily. Injuries to the Jigaments
and cartilag·es in lier knee join.t made it still very painful for
her to walk, tbe knee giving away in extremes of flexion and
extension. She was unable to stand on her feet for :my length
of time or to do any kind of lifting or bending.
It appeared from the opinion of the physicians it would be
necessary for her to return to {l hospital for an operation to .
remove the torn or loose cartilage in the knee; that she must
stay in a bospital for two or three weeks;' that two or three
months would be required for recovery from the operation
and that if the operation were not performed she would have
'' considerable permanent disabilit)"''; that she would always
suffer even though she underwent the operation a. permanent
'disabilitv of from ten to twentv per cent in the use of her
knee and that it was thought that with continued treatment. .
the injury to her back woulrl clear up in six to twelve
. montl1s.
17*
*Justice Spratley said in part:
'' She has already expended nearly one thousand_ dollars
in the effort to be relieved and cured. It is not difficult to fore-see. the expenditure of another one thousand dollars and, if
the verdict of tl1e jury be allowed to stand, she will receive
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the sum of one thousand dollars only for the injuries recited,-injuries of a temporary and permanent nature affecting her nerves, muscles, bones and body, and involving a
long period of acute pain, suffering and worry.''
"We are of opinion that ihe amount of damages awarded
for such· exte.nsive injuries bears no 1·easonable relation to
the loss inflicted upon the plaintiff. A new trial confined
solely to the only question In issue, t.he amount of damage
inflicted, l)rovides merely an opportunity for a full and fair ·
investigation of the. extent of the injuries.''

bi this ca"<.:e the court held that i.f a verdict is so disproportionate to the injury a..c; to_ sn,qgest the infere'ltce that it is tz.ot
/he resnlt of fair, calm and it-nbiasecl jridgrnent of the jury, the
·verdict ought to be set aside as in-adequate.
It was·f11,-rther held that notwithstanding the weight and ef..:
f ect which has. been g·i1.wn to the 1Hfrdict of a jury in cases involving dama,ges for verso11.al injurie.s and· the fact that no
standard measure of da,1nages ca-n be arrfoed at for· the pai1i
lllnd suffering of an individ!ual: the finding of a jury is still
.~ubject to the control of courts.· Tha.f if the a,tnomit of a verdict retiirned bears no reasonable relation to the daniages sug,qested by the facts. in the case, and is manifestl11 out of li1ie
and a~ variance with the facts, courts must exercise control in
the interest of fairness a,nd justice. (Italics mine.)
It would ta,ke a great length of time to set forth all of the
cases_ in connection with excessive damages~ but I will
briefly *set forth some of them to show that in no instance to the best of my knowledge has any case ever
been brought before oiu Supr-eme Court of Appeals where a
verdict as large as tllis has been granted for injuries so slight.
Jn the case of Oit11 of Norfolk v. '7 ohnakin, 94 Va. 285, it
was held that a verdict for five thousand dollars ($5,000) for
personal injuries from a defective street would not be set
aside as excessive; it appearing that from the time of in~nry
to t:be trial~a year and a half-plaintiff had, as a result of
the injury, been a helpless invalid, suffering constant, and at
· tiqies excruciating, pain from injured nerves of the leg, and
that it would probably be as long-perhaps longer-before
she would be restored to health.
In the case of Norfolk~ W. Ry. Oo. v. Spears, 110 Va. 110,
it was held that a verdict for $1,500 for a personal inj"Qry
res"Qlting in .a broken rib, a sprained back and other injuries
~~annot be set aside as excessive .
. Jn the c;ase of S0utn,ern1 [(,y. Co. v. Ca.')h, 110 Ya. 282, it was
held that a verdict for $1,400 in a personal injury case will

is•

Nat. Fruit Prod. Co., Inc., v. Eric Lloyd Wagner, etc.

13

not be set aside as excessive where it appears that the plaintiff was thrown violently to the ground, his nose was broken,
. his hands and face scratched and scarred, and he was detained
· in, a hospital two weeks or more.
19*
*ln the case of Shenandoah Valley Loan ct Trust Co.
v. Jlurray, 120 Va. 563, it was held that $1,000 damages
is not excessive where plaintiff was confined to her bed about
five weeks and was a nervous wreck for a year.
In the case of Dfrmiond Cab Co. v. Jones, 162 Va. 412, it
was held that $1,000 was not excessive for internal injuries
keeping· plaintiff in hed under physirian 's care for over a
month, and her side injury still giving her trouble two years
after the accident.
In the case of Far·ris v. Norfolk &i lV. Ry. Co., 141 Va. 622,
the plaintiff, a section hand in the employ of the defendant
company, was injured in a collision between two motor cars
upon one of which he was riding, and the jury rendered a
verdict in his favor for $3,000, which verdict the court reduced
to $1,500. The action of the lower court was reversed and
the Supreme Court of Appeals said:
"His own statement is: 'l\Iy side has been pammg me
ever since. I have been lame and I suffer the whole time. I
cannot work; it is· paining me the whole time.'
"That he has a .very much enlarged floating kidney which
could naturally have caused the lameness; that none of these
conditions existed until after the accident; that he can now do
only light work, with his earning capacity appreciably reduced.
'' \Ve think the ~ average verdict rule' cannot be invoked
where the injuries are internal, and liave produced a condition of g-reatly impaired earning capacity, continuous pain
and sufferin·g, and a dislocated kidney that may or may not
produce serious results. vVe have been referred to no case
of a similar character from which to e'i'"olve a basis for measuring the correctness of the present verdict, and fro~ the
nature of the injuries claimed to have been sustained such
could hardly· be expected. We nrc of the opinion therefore
that the cases of C. cfJ 0. By. Co. v. At·rin,qton, 126 Va.
20* .x,217, and Lorillard Oo. v. Clay, 127 Va. 734, with which
we are in (}lltire accord-render us no assistance in dcterminbig the question here involved.''

of

ln the case
:I'he An,qlo-Pa.ta.,QO'J1,frlln, 2·2s F. 10141 which
was a Virginia case, au allowance of $7,000 for injuries to a
riveter and boiler maker in a shipyard, permanent in charac-
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ter and preventing him from again working ~t llis trade, held
proper. This ·case was appealed to the Circuit Court of Appeals. It was affirmed in 148 C. C. A. 586 and certiora.ri was .
denied by the Supreme Court of the United States, 242 B. S'.
636, 61 L. Ed. 539.
In t]1e case of Richlands Tron Co. v. Elkins, 90 Va. 249, a
verdict of $2,500 for an injury to an employee-breaking bis
skull so that part bad to be removed, leaving the brain unprotected-by which bis capacity to work is very much impaired, held not excessive.
In the case of Virpinia, Railway & Power Co. v. :Meyer, 117
Va. 416, it was held that in a personal injury case where the
injury was serious and the suffering therefrom protracted,
that the jury's estimate of $2,500 was not excessive.
In the case of Ma,.jr-stic Stearn Lawndry v~ P7.lckett, 161 Va.
524~ it was held that $3,000 ·allowed by the jury to a married
woman for injuries to her chest and abdomen, cuts and bruise.~
on her face and head, and .resulting in nervousness, nau~ea,
headaches and rheumatism, and permanent scars was not excessive.
21 •
=11rin the case of City of Roanoke v. Shull, 97 Va. 419, it
was held that a verdict of $5.000 in a child's favor for
negligence is not excessive, where it has su~tained permanent
injuries, among which are a double fracture of a limb, injury
to.the spine and.partial paralysis, that is pFobably permanent, ·
.
of the limbs and lower organs.
In the' case of Morris & Co. v. .Alvis, it was held that a ver.;.
diet of $10,000 in an action by a servant ag·ainst his master
was not excessive where the plaintiff suffered a fracture of a
segment of his backbone, and was still wearing a brace four
years after the injury, and bis nervous system was in a very
bad condition at the time of the trial, especially as on two
former trials the . jury had awarded verdicts of· $12,500 and
$10,000 (138 Va. 149).
In the case of Colonna Shipyard v. D'llnn, 151 Va. 740, a
verdict of $35,000 was awarded to the plaintiff which is probably the largest verdict ever rendered in Virginia. The verdict was affirmed by our Supreme Court of Appeals and it
~ppears that in this case the plaintiff received an extensive
fracture of the skull resulting in a permanent brain injury,
partial paralysis and loss of memory; that he had to be waited
upon as if he were an infant; that a physician who had examined him testified that there was no chance .of improvement
in his condition and that be had lost all earning- capacity;
that he had a dependent wife and five small children. ·
· The case of Safety Motor .Trans# Corporation v. Cunning-
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ham, 161 Va. 356, is of interest because in that case a
verdict of *fifteen thousand dollars ($15,000) for the
plaintiff was sustained by the upper court. The Supreme Court of .Appeals said in part: .

22*

''The uncontradicted evidence is that plaintiff was thirty~
six years of age and prior to the accident., so far as she or her
· family physician ·lmew, was in perfect health; that she did
all her household work-washing, ironing, cooking, cleaning
-and otherwise cared for her family, which included her husband, several children and an invalid mother; that ~he had
never had any symptoms of rheurn_atism, arthritis, or similar
disease prior to the accident; that immediately .following the
injury in question she developed soreness in her abdomen
and back. Her family physician was not satisfied '\\ith his
own diagnosis and called in for consultation Dr. Powell, surgeon and physician. for clefenclant company. Rhe was taken
to· the hospital, where the doctors diag:nosecl her case as spinal
traumatic arthritis, superinduced or precipitated by the fall
in the bus. • *
'' .At the time of the trial, nearly twelve months later, she
was still a semi-invalid, able to do but little of her household
work. In view of this uncontradicted testimony, it cannot
be said that plain.tiff's condition wa.s neitl,er- caused nor aggravated by the injury."
$

it can certainly not be contended that there is any similarity
in the injuries received by the plaintiff in the case at bar
and in this case.
In the case of Lawson v. Darter, 157 Va. 284, the court held
that $5,000 for injuries to the back a11d alleged displacement
of the uterus, causing excessive menstr~ation resulting in
nervousness and weakness, was not excessive. .
In the case of Danville & W.R. Co. v. Brown, 90 Va. 340, it
was held that $7,500 is not an unreasonable verdict against .a
company which, by its negligence, caused plai.ntiff 's thign to
be crushed and bis leg shortened.
23*·
*In the case of A ronovitch v. Ayres, 169 Va. 308., averdict of $20,607 was given in favor of'a twenty-five year
old truck driver's helper earning around one thousand dollars a year for injm·ies consisting· of a punctured lung, two.
broken ribs, paralysis of the arm, paralysis of the right side
of the face, impairment of vision of right eye and fractured
should~r blade, was not excessive and was improperly re~ ·
duced to $8,000.
In the case of Friedman. v. Jordmi., 166 Va. 65, t~1e court
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held that $1,500 was not excessive for a child whose legs were
injured, in~apacitating him from work for six months, and
whose shoulder was injured restricting the normal use of his
arm.
In this case the plaintiff remained in bed for two weeks
and for some time thereafter was unable to walk without difficulty. For more than six months he was unable to do any
work on account of his injuries and at the time of the trial·
he was suffering from a sore spot on the top of his shoulder
which tended to restrict the normal use of his arm.
In the case of Chesapeake & Ohio Rv. Oo. v. Carnahan, 118
Va. 46, an award of $25,000 was held not excessive, where a
railroad fire:r:µa_n suffered injuries which necessit~ted the amputation of his leg, which was bumed practically off, so that
the wound would not heal. This was affirmed by .the .Supreme
Court of the United States. 241 U.S. 241, 60 L. Ed. 979.
In the case of P. Lorillard Co. v. Olay, 127 Va. 734, the court
held a verdict of $15,000 in fa1Vor of a young man about twentyone earning fourteen, dollars a week who lost one eye, but
. . whose earn.in-g capa.city did tiot seem to have been de24• preciated, it avpearing *that after the accident he ret·urned to the same work at (1111, increase, 1nust be deenied
excessive to the arnownt of $5,000, thau,.rJh, i1z ?Jie.w of the decreased pitrcliasing po'U)er of money, the verdict -will be itpheld to the amount of $10,000 thou,qh it ioas doitble the average
verdict for sitch inju.ry. (Italics mine.)
Surely there can be no comparison between the loss of -an
eye and the injuries which were sustained by the infant plain·
·
tiff in this case.
In the case of Mlller v. Jones, 174 Va. 336, the plaintiff in
the lower court received a verdict of $5,000. In this case a
pedestrian )Vas struck at a crossing and the police officer testified that the d~fendant had told him he was traveling at the
rate of 35 miles per hour while the· speed limit was 25 miles
per hour.
· The court held that the defendant was guilty of neglig·ence
and so was subject to· a jud,gment, unlpss the plaintiff was
guilty of contributory negligence as a matter of law.
The court also held that under the circumstances as they
existed in this-case, the plaintiff was not negligent as a matter
of law and further held that a verdict of $5,000 was not excessiye where the plaintiff received eight broken ribs.
I respectfully submit that so far as appears from the decisions of the Supreme Court,. of Appeals of this state, no
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verdict of this size has ever been rendered for injuries so
slight ..
· 25*
t=Therefore, the petitioner respectfully prays that a
writ of err9r and S'/!·persedeas may be. awarded it to the
aforesaid judgment and that tlle same ma.y be reversed and
the verdict of. the jury set nsidc and this cause sent back to
the lower court with instructions to have a jury impaneled
to try the issue of damages only.
·
It is the wish of counsel for your petitioner to state orally
the reasons for reviewing this decision, and in the e,vent that
a writ of error and l:a1,perserlea.~ is awarded, to adopt this petition as his opening brief.
A copy of this petition bas been delivered to Albert V.
Bryan., Esquire, counsel for the p]aintiff, at his office ~n the
City of Alexandria, this 20th day of luly, 1945.
.
Respectfully submitted,
GARDNER L. BOOTHE,
Attorney for Plaintiff in Error,
108 North St. Asaph Street,
A.lexaudria, Virginia.
I, Gardner L. Boothe, an attorney at law practicing in the
Supreme Court of Appeals of Virginia, do hereby certify that
in my opinion there is error in the judgment complained of,
and that the same ought to l1e reviewed ancl reversed by the
Supreme Court of Appeals.

GARDNER L. BOOTHE.
Received .July 24, 1945.
l\f. B. vVATTS, Clerk.

Septell!ber 5., 1945. ·writ of error and .~uve-r.r;edeas awarded.
Bond $16,000.

M.B.W.
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· RECORD
~n the Corporation Court of the City of Ale~andria, Virginia.
'

Eric, Lloyd Wagner by Thelma L. Wagner, bis next friend
v.
.
National Fruit Product Company, Incorporated
At Law #3095.

NOTICE OF MOTION FOR JUDGMENT.
.

.

Filed pee. 28, 1944.
To National Fruit Product Company, Incorporated:
Notice is hereby given you that Eric Lloyd "\Vagner, an infant by Thelma L. ,Wag'Iler, his next friend, plaintiff herein,
will move the Corporation Court of the City of Alexandria,
Virginia, at ten o'clock}.... M., on the 18tli:day of January.
1945, for a judgment. and award of exerution against National
Fruit Product Company, Incorporated, a corporation organized and existing under the laws of the State of Virg'inia;
defendant herein, in the ·rnm o'f twenty-five thousand dollars
($25,000.00) for this, to-wit: ·
·
That heretofore, to-wit, qn tbe 17th clay of September, 1944,
Eric" Lloyd Wagner was riding as a guest in the automobile
then owned, operated and controlled ·by Walter A. Wagner,
and the said automobile was nrocceding in.a southerly direc"7
tion along a public highway of the "State of "\Vest Virginia;
known as Route 28, near its intersection -with the Green
Spring Road in Springfield, West Virginia; that at or about
the same time and place the truck then owned, operated and
controlled by the def endarit and then being driven b-y the de~
fendant through its· servant, ag()nt and employee, ·hereinafter
desig'Ilated as the truck driver, was proceeding
page 2 ~ northwardly on said higl1way in the oppm~ite direction of the course of the said' automobile occupied
by the plaintiff; and that the said automobile and truck were
approaching each other.
·'
'
.
That thereupon it became and was the duty of the defendant, under the law of the State of ,vest Virginia, through its
driver aforesaid, to keep a proper lookout~ to have its truck
under proper control, and to drive tlle said truck so as not
.

-

./

.
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to endanger., or be likely to endanger, the life and. limbs of
the plaintiff, to have the said truck equipped with adequately
and properly adjusted brakes, and to drive. the.said.truck at a
reasonable speed under the circumstanc.es .and .traffic conditions existing at the time, and to drive the said truck on the
right-hand .side of the said highway and to use reasonable
care to avoid. a collision with the car occupied by the sai<l, . -.Eric Lloyd Wagner.
· ·
. Yet, notwithstanding its duty as aforesaid, the defendant,
through its said truck driver, t1_1<?11 and there drove said truck
on said highway. in a negligent and careless manner. and in
reckless disregard of the saf P.ty of Eric Lloyd Wagner, in
that, the. defendant, through .its said truek driver, failed to
keep a proper lookout, failed to have its truck under proper
control, and failed to have the truck equipped with ad,~quately
and properly adjusted brakes., and drove said truck-at an unreasonable and excessive rate of speed, and the defendant,
· through said truck driver, drove its truck upon its left-hand
· side of said highway, and by reason of the said neg·ligence
and carelessness of the .defendant, pa.rticularly. in drjving
said truck at an unreasonable Jmd excessive rate·of speed and
upon the left-hand side of said highway as aforesaid§ the
said truck did not avoid the. automobile occupied by Eric
Lloyd "\Vag·ner but was driven into, . upon and
page 3 ~ against the .said automobile, thereby seriously and
..
severely. bruising·, .cutting, disfiguring and injuring
the said Eric Lloyd Wagner, . in and about his head, face,
chest., legs and arms, and fracturing his collarl1one, as a result of which Eric Lloyd ·wagner has ever since suffered, and
still does suffer; great bodily pain and mental ang11ish, and
in consequence of said injuries, Eric Lloyd Wagner is permanently disabled and disfigured, and has been put to great expense :for surgical and medical attendance, nursing·, .hospitalization and medicine, in and about the attempted healing
of his injuries.
WHEREFORE, Eric.Lloyd Wagner by Thelma L. Wagner,
his next friend, says that l1e bas heen injul'ed and has ,-sustained damages to the amount of twenty-five thousand dollars
{$25,000.00) and: therefore he instHutes this action. ·
(S) LOUIS J\I. DENIT
R"v,A. V. B.
(S) ALBERT V. BRYAN
Attorneys ~or plaintiff
December 27, 194~.
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SERGEANT'S RETURN.
Executed on the 28th day of December, 1944, at 9 :50 o'clock
A. M., in Alexandria, Virginia, by delivering a true copy of
the within Notice of Motion for judgment, in writing, to
Gardner L. Boothe, 'Esq., in.person, Attorney for the within
named defendant corporation, National Fruit Product Company, Incorporated, i_n Alexandria, Va.
Given under my hand this 28th day of December, 1944.
pag~ 4 ~

ROBT. H. COX., City Sergeant
By: (S) FRANK MORIARTY,
Deputy Sergeant.

Recd 12/27/44
Served 12/28/44
Returned 12/28/44
PLEA. OF DEFENDANT.

Filed Feb. 6, 1945.
And now comes the defendant and states that neither it nor
any of its agents, servants or employees were guilty of all
or any of the acts of negligence alleged in the Notice of Motion for Judgment, and this defendant states that the proximate cause of the accident was the negligence of the driver
of the automobile in which this plaintiff was a passenger.
NATIONAL FRUIT PRODUCT COMP ANY, INCORPORATED
By: (S) GARDNER L. BOOTHE
Attorney.
page
.

4¥:? ~ In the Corporation Court for the Citv of Alexanclria, Virginia.

Eric Lloyd W agnei', by Thelma L.
Plaintiff,

·

W.agner, · his nc~xt friend,

v.
National Fruit Product Company, Inc., Defendant.
At Law No. 3095.
CERTIFICATE OF EXCEPTIONS NO. ONE.
The following instructions granted. at the request of the
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plaintiff and of the defendant., respectively, as hereinafter
noted, are all of the instructions granted on- the trial of the
above entitled action.
·
For the plaintiff the following inst~uctions were granted:
page 5 ~

PLAINTIFF'S INSTRUCTIONS.

A.. ~he Court instructs the jury that it is unlawful:
(1) To drive a truck at such a speed or in such a manner
as to endanger, or be liable to endanger, the life, limb or property of any person ; or
(2) 'ro drive a truck without keeping a proper lookout; or
(:3) To drive a truck without having it under proper control; and ·

Therefore, in the present case, if the jury believe from the
eYidence that the driver of the defendant's truck, just before
or at the time of the collision was driving his truck in any one
of those ways: and that this proximately caused, or proximately contributed to cause, the collisiQn which resulted in
the injuries to Eric Vv agncr, then the defendant is liable to
the plaintiff in damages therefor, and the jury should find for
the plaintiff against the defendant for a sum not in excesi;; of
$25,000.00; and in this connection the Court further instructs
the jury that the 4efendant is not relieved of any such liability as may exist under the foregoing conditions although
the driver of the automobile in which Eric '\Vagner w·as riding was also guilty of negligence.
B. The Court instruct~ the jury that unc)er the law the
driver of a truck should drive tl1e same upon the right half
of "the highway, unless it is impra.cticablc to travel on such
side of the highway and except when overtaking and passing
another vehicle; and therefore, in this case if the jury believe
from the evidence that the driver of the defendant's truck
at, or just before, the time of the collision was driving the
truck on his left-hand sid,~ of the said highway,-and
page 6 ~ if the jury believe that llis failure to observe the
law, proximately caused, or proximately contributed
to cause, the collision res-ulting in ·the injuries to Eric Wagner., then the defendant is liable to. the plaintiff in damage~
for the injuries to Eric Wagner, and the jury should find for
the plaintiff against the defendant in a sum not in excess of
$25,000.00; and in this ~onnection the Court further instructs
the jury that the defendant is not relieved of any such lia-
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bility as may exist under the foregoing conditions altl10ugh
the driver of the automobile in which Eric Wagner was riding was also guilty of negligence.
·

.
I

C. The Court instructs the jury that even if they believe
from tbe evidence that the driver of the automobile in which
Eric Wagner was riding was guilty of negligence and that
such neg:ligence contributed to cause, or concurred in causing,
the collision between the automobile and the truck in this
case~ still such negligence is not imputable or charg(?able to
Eric ·wagner, and such negligenee of his driver will not bar
his recovery of damages from the defendant if the jury also
believe from the evidence that the truck driver was guiJty of
negligence and that such negligence of the truck driver
proximately caused, or proximately concurred in causing, the
collision.

D. The Qourt instructs the jury that if you find that Eric
Wagner is entitled to recover -of the defendant in this case,
you shall fix his damages at a sum not in excess of $25,000.00,
and in determining· tbe amount of such damag·es to be awarded
him, the jury shall allow Eric Vfa.gner reeovery for the following items:
1. The amount_ of expenses paid or incurred by
him for hospital accommodation, medicine, and nursing, for medical and surp;ical attention and treatment, including the cost of X-ray pictures and other like expenses reasonably necessary in assisting his recovery from
the injuries received in tl1e collision; ·
2. A just, reasonable and proper amount to compensate
him for his mental and physical pain and suffering as a result of his injuries;
·
3. A just., reasonable and proper amount to compensate
him for his bodily injury, disability, disfigurement and inconvenience as a result of the injury, and in this connectjon the
jury should consider w beth er s11rh injury is permanent or
temporary.
page 7

~

DEFENDANT'S INSTRUCTIONS
1. The Court instructs ·the jury that a stop sign is a sign
of dang·ei: on a highway and that it is the duty of the drive.r
of a motor vehicle not only to stop at a stop sign but to look
out for and to observe approaching traffic on a public highway.
·
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The Court fur.tber instructs the jury that the driver of the
automobile in which the infant plaintiff was a passenger,
should not only have stopped at the st~p sign but should have
looked to see if the left turn which be was proposing· to make,
could be made with safety to l1imself and to others and that
if the jury believes that the drivPr of said automobile failed
to look, even though he stopped at the said stop sign, to
ascertain whether he could safelv make the left turn and if.
they further believe that the sole proximate cause of the accident in which the plaintiff was injured, was the failm:e of
the said driver to look after he had stopped, that then they
should find for the defendant.
page 8 ~· 2. The Court instructs the .jUl'y that the burden
is on the plaintiff to prove by a preponderance of
the evidence, every materiftl allegation set forth in her Notice
of Motion for Judgment or declaration filed in this case and
that if they believe that the plaintiff has failed to do this,
that they they should find for the defendant.
4. The Court instructs the jury that the .mere fact of the
injury of the plaintiff in the accident that occurred does not
in any way prove~ or tend to prove that the defendant was in
any way negligent or liable for his injury. Before you would
be justified in finding a verdict against the defendant you
must be satisfied from the evidence that the agent or driver
of the defendant's truck was guilty of negligence which was
the proximate cause of the plaintiff's injury. Tlierefore, if
you should believe that the evidence does not satisfy you
that the agent or driver of t.lrn defendant's truck ·was guilty
of such negligence, '' or if you should conclude that the accident was one where you cannot determine who was at fault,
your verdict must be for the defendaut. ''
5. The Court instmcts the jury that it is the duty of the
plaintiff to prove bis case by a preponderance of the evidence.~
and if the jury believes that the evidence considered as a
whole is equally balanced, or weighs, or preponderates in
favor of the defendant, National Fruit Product Company,
then the jury should find for the defendant; and the Court
further instructs the jury that they may arrive at this conclusion not merely from the number of witnesses who may
have testified on either side of the ca-se, but from the demeanor, character, credibility or interest of the witnesses in
the result.
6. The Court instructs tl1e jury that if they bepage 9 ~
lieve from the evidence that the plaintiff, Eric Lloyd
Wagner, was injured l1y reason of an unforeseen and unavoidable accident· which could not have been :mticipated by
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the agent or driver of the defendant's truck in the exercise
of· ordinary care, then the plaintiff cannot · recover and the
·verdict should be for the defendant.
7. The Court instructs the jury that one confronted. with
an unforeseen emergency not caused by his negligent or wilful conduct of such a character as to naturally over-power the
judgment of an ordinary careful driver so that momentarily
. or for a time he is incapable of intelligent action and as a
result injury is inflicted upon a third person.; such driver is
not neg·ligent.
The Court further instructs tlie jury that if they believe
from the evidence that the driver of the defendant's truck
was exercising ordinary care when he approached the place
where the collision occurred and that the driver of the car in
which the plaintiff was a passenger was guilty of such negligent or wilful conduct as to cause the driver of the defendant's _truck to be momentarily jn~apable of intelligent action
and_ that as a result thereof the plaintiff was injured, that
they should find for the clefendant.
ORDER.
Entered May 15, 1945.
Corporation Court of the City of Alexandria, on Tuesday
tbe 15th day of May, in the year of our Lord, one thousand
nine hundred and forty-five:
Present: The Honorable, William P. "\Voolls, Judge.
.
This day came the parties by thei! attorneys and thereupon
came a jury to-wit: Charles Galliott, Ronald W. Sisk, J. R.
·
Johnson, Wm. T. Gary, Robert S. Kendrick, Rich, page 10 ~ ard :M::. Owel!S and George Z. Boteler, who were
duly elected., tried and sworn in the manner prescribed by law to well and truly try the issue joined, and after
having fully heard the testimony, arguments of counsel and
instructions of the court, retired to their room to consult of
their verdict, and after a time returned into court and rendered the following verdict to-wit: "vVe the Jury on the
issue joined :find in favor of the plaintiff in the sum of $15,000.00 (fifteen thousand dollars)." John R. .Johnson, Foreman.
,vhereupon, the defendant, by counsel, moved the court to
set aside the verdict as contrary to the law and evfrlence and
as excessive in amount and without evidence to sustain it

.
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and to enter final judgment for the defendant which motions
being resisted by the plaintiff, the court received aud con. .
tinued this case for argument and hearing of said motions.
(S) 'WM. P. WOOLLS,
·
Judge.

ORDER.

Entered July 6, 1945.
This day came again the parties by their attorneys, and the
Court having heard the arguments of <>ounsol fot· the defend..
ant and plaintiff upon the motions of the defendant hereto..
fore made that the Court set aside the verdict because the
verdict was contrary to the law and the evidence, or that
the Court set aside the verdict as excessive and grant a new
trial on the sole issue of damages, or that the Court reduce
the amount of the verdict .and put the plaintiff on terms either
to remit the excess and ace.ept the reduced amount or have a
new trial, and the Court having taken time to con~
page 11 ~ sider said motions, and being now advised of its;
judgment thereon, order.s that all of said motions
be, and they are hereby, denied, to which rulings of the Court
the defendant by its att-Or~y e~epted
Whereupon,. it IB con..<.;idered .and further ord.er.ed by the
Court, in accordanoo with the "}"erdiet of the jury., that the
plaintiff recover of, and have judgment against, the defendant in the sum of Fifteen thommncl dollars ($15,000.00) ·with
interest thereon at the rate of :Six per ee:ntt1m per .annum
from the 15th day of May0 1946 ( that being the· date pf th.e
ver<liet) until paid, .and eosts, to which <>rd~r.s the defendant
by its attorney excepted.
.
But th!! defendant having indicated ib, infontfon to apply
to the Supreme Court -0f .A.ppe.als of Virginia, for a writ of
error and supersedeas to tbc fore.going ju.d~ment, lJPOO itij
motion the Court fm·th.er orders that -ex.ee.ution of the said
judgment, be suspended, to allow the defendant to make said
application, for a period of ninety (00) d-ay-s aRd until said
writ and tnt.pen:edeas are allowed or r,efnsed b~r the Supreme
Coud of Appeals, if imd1 .applfoation is mad~ within S1J.id
JJ,Cd.od, provided, how.ever, that .such susp.ellsi~n. ·$ih-all n~t be
.effee-tive unles~ within fiftfl---en ( rn) days from th~t ,entff heife..
of, the defendant., or someone for it, enters into hond in :the
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sum .of $500.00 with surety approved by the Clerk of this
Court and conditioned according to law.
(S) WJVI. P. WOOLLS,

Judge.
Seen (S) ALBERT V. BRYAN, p. q.
(S) GARDNER L. BOOTHE
..
Attorney for the Plaintiff.
page 11% ~

It is ordered that this certificate be, and it is
hereby, made a part of the record in this action,
and said certificate shall be forthwith transmitted and delivered to the Clerk of said Court at Alexandria, Virginia.
This certificate was received by me July 17th, 1945, and is
signed and sealed by me this 17th. day- of July, 1945.
WM. P. WOOLLS,
Judge, Corporation Court for the City
of Alexandria, Virginia.
page 12 } NOTICE OF APPLICATION FOR TRAN. SCRIPT OF RECORD.
To Albert V. Bryan, Esquire; Attorney for Plaintiff in the .
suit of Eric Lloyd Wagner, infant, by Thelma L. Wagner.
his next friend, v. National Fruit Product Company, Inc.:
Dear Sir:
· Pleas~ take notice that on Monday, July 9, 1945, at 10 :00
A. M., I wiH apply to the Clerk of the Corporation Court of
the City of Alexan.dria, V.irginia, for a transcript of the record in the above mentioned case with the intention of apP.lYing to the Suprem~ Court of Appeals for a writ of error and
superse~eas from the final judgment rendered by the Corporation Court of the City of Alexandria, Virginia, and will
ask the Clerk to include the following in said transcript:
1. Notice of motion for judgment.
2. Plea of the defendant.
. 3. Transcript of testimony showing all evidence taken, including exhibits filed; the rulings of the court on objections
made by counsel and E:tll exceptions taken by counsel on rulings
of the court.
4. The Court's ins~ructions to the jury.
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5. The order showing· trial and verdict and the motions
made by counsel for the defendant in regard thereto.
6. The order showing t~e overruling of the defendant's motions by the court and the entry of :final judgment for the
plaintiff and the exceptions noted, by counsel for tl!(:3 defend .. ·
p.nt in said orde~ i:egarding said rulings.
(S.) GARDNER L. BOOTHE,

Attorney for Defendant.
Delivery of cqpy. of the foregoing notice acknowledged this
6th day of July, 1945.

(S) ALBERT V. BRYAN,
Attorney for Eric Lloyd Wagner.
page l2¥z

~

In the Corporation Court for the City of Alexandria, Virginia.

Eric Lloyd Wagner, by Thelma L. Wagner, his next. friend,
Plaintiff,
v.
National F;ruit Product Company, Inc~, Defendant.
AT LAW NO. 3095.
To Albert V. Bryan, Esquire, Attorney for the ·Plaintiff in.
the above entitled cause:
Please take notice ·that on the 17th day of July, 1945, at ·
12 o'clock Noon, I will request the Judge of the Corporation
Court of the City of Alexandria, Virginia, to sign bill of exceptions in the above entitled cause covering the instructions .
granted for both parties, the testimony taken on behalf of
both parties and the exhibits filed· on behalf of both plaintiff
and defendant.
(S) GARDNER L. BOOTHE,
Attorney for Defendant.
Timely service of notice accepted.
(S) ALBERT V. BRYAN,
Attorney for-Plaintiff.
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In the Corporation Court of the City of Alexand.ria, Virginia.
Eric Lloyd Wagner, by Thelma L. Wagner, his next friend.
Plaintiff,

v.
National Fruit Product Company, Inc.-, Defendant.
AT. LAW NO. 3095.
Hearing in the above entitled cause was had before Justice William P. W oolls and a jury, beginning· at 10 :00 o'clock
a. m., Tuesday, May 15, 1945.
Appearances: .Albert V. Bryan, Esq., Louis M. Denit,
Esq., and A. Leckie Cox, Esq., attorneys for the Plaintiff.
Gardner L. Booth~, Esq., and James M. Mason, III, Esq., attorneys for the Defendant.
(Following the empaneling of the jury, all witnesses expecting to testify in the matter on hearing were duly sworn.
by the Clerk and excluded from the courtro.om.)
PROCEEDINGS.
page. 13

~

Mr. Bryan: If your Honor please, I u_nderstood,
and I think that Mr. Boothe will concur in this.
that there are certain photographs which we have, which we
have stipulated to admit without having the photographer
· here to prove them; also that West Virginia law, this accident having occurred in West Virginia, shall be oonsiclered
the same as the Virginia law and that we will try the case
under Virginia law and neither .side will have to prove tbe
traffic laws of West Virginia.
_
T.h.e Court: You 8t:,OTee to that, Mr. Boothef
Mr. Boothe: We concur in both of those propositions.
(Following the ·opening statements of counsel:)
Mr. Brynn: Call Mr. Walter Wagner.
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The·reupon

WALTER A. WAGNER
was produced as a witness in behalf of the Plaintiff and,.,having been previously duly sworn, was e~amined and testified
-as follows :
-DIRECT EXAMINATION.
By Mr. Bryan:
Q. Your name is Walter P. Wagner¥
A. Walter A. Wagner.
Q. Walter A. Wagner¥
A. Yes, sir.
Q. Where do you live Y
'
A. Washington.
page 14 ~ Q. What relation is Eric Wagner to you!
A. Grandson.·
Q. Is he in court?
A. Yes, sir.
Q. Where is, he?
A. Right there (indicating).
Q. Is he this little fellow over here (indicating) Y
A. Yes, sir.
Q. How. old was Eric last September?
A. Four years old.
Q. On September 17th of last year I believe you had an automobile accident in West Virginia.
·
A. That is right. _ ·
Q. Just before the accident on what road were you traveling?
A. I was traveling on the Green Spring to Springfield road.
Q. To Springfield 1
·
A. From Green Spring to Springfield.
Q. I believe that the accident happened in Springfield,
West Virginia.
A. That is right.
· Q. Tliat is just a small village T
A. That is right.
Q. Who was in the .car with you?
page 15 ~ A. My wife and my, grandson and Miss Sanders.
Q. Your wife an~ your grandson and Miss SandersY
A. That is right.
Q. How were you seated in the car¥
A. My grandson was_ lying down on the front seat asleep:
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a

Q. That is .Eric?
A. That is Eric, yes.
Q~ Yes.
A. And Miss Sanders was sitting directly behind me, and
my wife was to the right.
Q. Miss Sanders was on the left rear?
A. She was on the left.
Q. And your wife was on the right rear Y
A. That is right.
Q. What kind of a car were you driving?
A. A 1941 Chevrolet sedan, two-door.
Q. Is this road known as the Green Spring road Y
A. That is right.
Q. It is a public highway Y
A. That is rig·ht.
Q. About what time of the day "did the accident happen?
A. -Somewhere in the neighborhood of 4 :00 o'clock.
Q. :Morning or afternoon 7
A. Afternoon.
Q. How was the weather?
page 16 } A. Clear; the sun was shining.
Q. Now, I show you a photograph that has been
agreed upon as being accurate, and it is marked Number 8
in a circle, and I ask you if that shows the place where the
Green Spring road entered Route 28, West Virginia.
A. Yes, sir.
·
Q. Point it out to the jury.
A. There (indicating to the jury).
Q. That is on the right-hand side of the picture f
A. That is right; yes, sir. _
Q. Is there a sigrr there Y
A. Yes, sir; right back here (indicating).
Q. What is that-a stop sign Y
A. Yes, sir.
.
Q. Now, there are some dots on the left-hand side of the
picture. What do they indicate!
A. They represent the center of the main highway.
Q. They represent the center of the main highway?
A. Of Route 28.
Q. Of Route 28 Y
A. Yes, sir.
Q. And going that way, that is the way the picture looks
on Route 28 to reach what pointy.
A. That would lead on to Cumberland and Fort Ashby.
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Walter A. Wagner.
Q. And this way would be what (indicating) 7
A. To Romney.
Q. To Romney, West Virginia Y
A. That is right.

page 17}

Mr. Boothe: You had better mark those pictures.
Mr. Bryan: I put that one in evidence. Suppose we put
them all in evidence.
Mr. Bootlie : Yes.
Mr. Bryan: I will refer to them as we go along by the numbers appearing on the back.
The Court: ·How many are there t
Mr. Bryan: I would say about ten.
The Court: I just want the record to show how many wel"e
introduced.
·
Mr. Bryan: The Plaintiff will introduce 13 of them. A
number of them cover the same ground and will not be shown
to the jury, but they will be in evidence for examination. I
can agree on Mr. Boothe's pictures now, or wait until he puts
them in.
(Photographs of the scene of the accident were introduced
by· the Plaintiff and were marked ''Plaintiff's Exhibits Numbers 1 to 13, inclusive, in eviden~e' '.)
Mr. Boothe: The Defendant introduces 15. pictures.
Mr. Bryan: Suppose instead .of having them marked by the
stenographer for identification, we go by the numbers appearing on the back.
.
The Court: Then tlmv a1;e marked- Numbers 1
page 18 ~ to 13 for the Plaintiff? "
Mr. Boothe: And from 14 on for the Defen<;lant.
(Pictures of the scene of the accident were received in evidence and marked "Defendant's Exhibits Numbers 14 to
30'' inclusive.)
Mr. Bryan: The pictureR of the car that I have are not
numbered. When I get to those I will add numbers to them.
The Court : Yours will go up to and including 13?
Mr. Bryan: Yes, sir.
Mr. Boothe: And I will begin at 14 and go on from there.
Mr. Bryan: All right.
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Q. I believe that I was showing you Number 8. You said
that the intersection was there on the right-hand side.
A. That is right. ·
Q. By the ch~rch Y
A. By the church-that is right.
Q. .All right, sir.
Now, referring· to Number 8 again, it turns to the left of the
picture going toward Romney-is that right!
A. Tba t rs· right.
Q. I show you a picture that is marked Number 5~ and ask
you if that Number 5 with the truck in it is the continuation
of this road as it goes to Romney.
.
A. That is right-up this way (indicating)-the
page 19 } position to the right, _the direction to the right,
looking at·the picture.
Q. So that Number 5, the top of tlle picture, is the continuation of the picture of the highway Number 28 just beyond
the left-hand edge of picture Numb~r 8 Y
A. That is right.
Q. Is that right Y
A. That is right.
Q. Now, I sbow·you picture Number 6 and ask you if that
shows Route 28 after it has gotten around the curve that is
shown in picture Number 5.
A. Yes, sir, that is. That is a continuation of this on towards Romney.
Q. Towards Romney Y
A. That is right.
Q. And picture Numl1er 7, I ask you if that is not a continuation of the road on· toward Romnev?
..
A. That is right; yes, sir.
Q. T11at is rightY
A. That is the straight away leading up toward it.
Q. Now, referring to picture Number 5, which is a picture
of the curve, is that a gradual curve or a sharp curve Y
A. A rig·ht sharp curve.
·
Q. Is it as much as a right angle curve, that is., a 90-degree
curveY
page 20 } A. Not quite, I wouldn't say.
Q. Not quite!
A. No .
.Q. Now, is that road crowned at the center, or banked on
the" side?
A. Well, it is banked up until 19 feet wide and then it goes
,
~
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on gradual to the hard surface. This part of the road here
(indicating) is banked for ·a sharp curve for the main highway.
Q. Referring to picture Number 5 again, I ask you if there
is anything that indicates the center line of Route 28.
A. There are those white dots.
Q. Take this pencil and show the Jnry where the white
dots are.
A. Along there (indicating); right around.
Q. In other words, the center line of Route 28 is marked
with the dots?
A. Yes.
Q. ·where is the ·bank?
A. This part right he1·e (indicating).
The Court: Pointing at approximately the center of the
· picture.
Mr. Bryan; As the bank. ·
The Court : As the .bank, I think you had better mark
that, Mr. Bryan, with the curve.
page 21 ~ Mr. Boothe: I think it is marked by the white
line, if I am not mistaken~
The Court: Let us put the position that he indicnted.
By Mr. Bryan:
Q. Show me again where the bank is.
A. This pa.rt here (indicatilig) ; right around here. See
these white marks Y
Q. Yes.
A. The crown of the l'Oad is this part heJ'e, and it starts
to slope off down tbis way (indicating·) 1
Q. But where is the bank?
A~ Right here (indicating).
Q. "Where that black line is 1
A. Yes, as near as I can tell from the picture.

The Court : Is that the line or the crest of the road?
Mr. Bryan: It is the bank.
·
Mr. Boothe: It is the crest of the road, is it not?
_
Mr. Bryan: It is the crown o.f the whole roa~ but it is
not the center of Route 28.
The ·witness: No. It is like-this (indieating).
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By Mr. Bryan:
'
Q. On the other side of the shadows that have been marked
"bank," what is that surface f
A. Hard surface. Q. That is hard surface?
page 22 ~ A. All hard surface.
Q. And is there any. sudden drop or anything of
that sort from Route 28 to the hard surface to the left of the
bankY
.
A. No, sir, no sudden drop at all.
Q. Is it much of a grade Y
A. You mean to the main highway, or back Y
Q. No; over to the main highway.
·
A. I would say in the width of the highway it is probably·
18 inches elevation.
Q. Eighteen inches in the width of the whole highwayt
A. Yes.
Q. Would an automobile liave any trouble driving over it
and using it as part of the street Y
A. No, sir, at no point. Yon could drive over it at any
point.
Q. Now, looking at photograph Number 8, from the edge
of Route 28 over to where the Springfield road begins, what
is the condition of that surface.f
A. It is all hard surface.
.
Q. Is .th~re any drop or anything· to keep traffic from going from that hard surface onto Route 28 at any point along
there?
A. No, sir, at no point at a1i.
Q. Do you kriow what the distance is from the edge or
berm of Rpute 28 over to where the Springfield
page- 23 ~ road first interRects this highway?
A. In the neighborhood of 85 feet-SO to 85 feet.
Q. Eig·hty to eighty-five feet?
A. Eighty to eighty-five feet-somewhere near that.
Q. I show you photograph Number 1 and ask you if that is
taken from where the Springfield road enters this area that
leads to Route 28.
-A. Yes, sir. That was ta;ken across over l1ere (indicating).
The Springfield road is over on this side of the road and it
was taken shooting direct across the l1ighway.
Q. You say that it is about 80 feet from the point of intersection of the Springiield road to the berm of Route 28.
A. Somewhere in that neighborhood, yes.
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Q. I show you another picture numbered 4, and ask you if
that shows Route 28.
A. Yes, sir.
Q. ·What are those dots there!
A. That is the center of the highway.
·
Q. Does that picture show where the Springfield road enters 1
·
A. Yes.
Q. Where?
A . No; that one doesn't show that.
Q. Let me·show you again picture Number 8. I believe you
said that the road came in beside the churoo.
page 24 ~ ·A. That is right.
Q. I ask you to look at picture Number 4 and
see if the church is in that picture.
A. Yes, sir.
Q. '\Vbere is that 7
A. There is the church (indicating).
.
Q. Now, can you identify the intersection of the Springfield road?
A. It would be off here (indicating).
Q. It would be off there (indicating) 1
A. Yes.
Q. What is that sign there-do you know?
A. That is the Springfield Road, leads off between this
building and the church. I see it pow.. This here is a sign
"Stop" to Green Spring (indicating).
Q. What is this white building on the left of picture Number l?
A. The church.
Q. IR that the same church as is in picture Number 87
A. Yes.
Q. So that the Springfield road on picture Number 8 comes
up between the church and that old building (indicating)!
A. That old building-between those two buildings.
Q. I believe that you came up the Springfield road.
A. That is right.· .
page 25 ~ Q. The intersection in pidure Number 4 is the
intersection to which you came up?
A. That is right.
·
Q. Now, I show you picture Number 8 again and ask you
if you will point out on this picture and show the jury what
was your course after you came up the S11ring'field road and
just about where you came into the village.
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A. I drove-

Q. (interposing) Suppose you take this pencil and show
the jury.
A. I drove right direct up to the berm of the road and
crossed over, and swung to my left .nnd crossed over on my
side of the road.
Q. On your ·side of the road f
A. Yes.
Q. There is a stop sign back here in picture Number 8. Did
you obey that stop sign f
.
.
A. Yes, sir. I stopped at the stop sign-not direct at it
because you couldn't look down the highway. ·
Q. Where on this picture is where you stopped Y
A. The rear of my car would ·be about the stop sign.
_ Q. The rear of your car would be about the stop sign T
A. That is right.
Q. When you got there, whfoh way did you look t
A. Looked all directions.
page 26 } Q. You looked in all directions Y
A. Yes, sir.
· Q. Was there any traffic in sight f
A. None at all in any direction.
Q. Now, looking toward the left of this picture, that is
toward Romney, how far up that road could you see T
A. About 650 feet.
Q. .About 650 feet?
A. Yes.
Q. About 200 yards T
A. Yes, in a straight line.
Q. Was the road within your vision for 600 feet Y
A. Yes, sir.
· Q. That is for 600 feet up there (indicating) Y
~ Yes, sir.
Q. Did you see any truc.k coming T
A. No.; sir.
Q. And did you look the other way, too-to the rigl1t?
A. Yes, sir.
Q. All right. Now,'in what gear did you drive from where
you stopped over to Route 28Y
A. vVell, if I recall right, I had put my car in seeond gear.
Q. Second gear Y
A. Yes.
page 27 } Q, You entered Number 28 highway about
whereY

•
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A. Eight there (indicating). I entered it up here (indicating); came just at a little angle- across from the ,berm Qf
the road to the center of the road. In other words, when I
got up to the berm, of the road I turned slightly to my left and
· drove right on across.
Q. Did you stop between the time vou stopped at tbe sign·
and your entering to Route 28 Y
'
.A. No., sir.
Q. What was your speed in coming across there?
A. Eight or ten miles an hour, m~ybe.
Q, Eight or ten miles an hour V
A. Something like that. I don't know exactly, but I wasn't
driving fast-not over eight or ten miles an ho1.1r, if it was
that.
Q. Did you keep a lookout for vehicles
that time¥
A. Yes.
·
Q. Did you see any truck contlng Y
A. No., sir!
Q. On which side of these dots in picture Number 8 dicl yotJ
drive?
A. Well, I had just gone across over the dot~ ontq the
right-hand side of the bighw&y, going toward.s Romney.
Q. V{hen what lmppened?
A. When the truck came arQUild the bend and struck me.
Q. v\Tas all of· your car across thc;>se dots Y
page 28 r A. I wouldn't say that tbe left rear wheel wa.s
all the way over, no. l couldn't say that it was
over; hut if it wasn't, it :Wl!S j11st a.bout the centel' of th~ highway.
. Q. Can you say whether your front wheels were across Y
A. Oh, ;yes. They were across.
Q. And had you straightened out, or were you still on an

at

n~T

.

A. I was on a slight angle, yes, sir.
Q. And were you still in second genr, or had you changeddo yon know?
A. No. I was in second gear.
Q~ You were still in seco:p.cl gear 1
A. Yes.
Q. Now, referring to picture Number 4, can you show on
there about where vo1.1 entered Route Number 2fH
A. Right there (indicating). ·
··

0
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Mr. Boothe: Indicating a point just shortly beyond the
top of the shadow-is that right Y
The Witness: Yes.
·

By lVIr. Bryan:
.
Q. In which direction was the truck traveling?
A. It was coming around this way (indicating).
. Q. In the opposite direction from which you were goingis that right 1
page 29 } A. That is right.
Q. Now, what would you say was the speed of
the truck when you first saw iU
A. Well, I would say he was doing 30 ·or 40 miles an hour
at least.
,
.
Q. Thirty or forty miles an hour Y
A. Yes.
·
Q. What kind of a truck was itY
A. I believe it was a white truck-one of tltese tractortrailers. ,
Q. A tractor trailer Y
A, I think it was white.
Q. vVas it loaded or unloaded?
A. Loaded.
Q. What was the position of the truck as it came around
the curve with reference to tliose dots marking the center line
.
of Route 28 Y
A. When I saw him he was coming down, had his left-the
left of his truck over the center of the highway~ and was
straddling the dots.
·
Q. Straddling the dots?
A. That is right.
Q. All right. Then what did you do?
A. Well, I cut to the right and grabbed for the baby; but
it was too late then.
page 30 } Q. It was too late?
A. Yes.
Q. Between the time that you first saw the truck and when
it hit you did it ever get back on its right side of the hig·h-

wayT

A. No., sir.
. Q. What part of your car came in contact with what part

of the truck Y
A. The left front wheel and the front of mv car was struck
"'
by the right front of the truck.
Q. The right front of the truck Y
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A. The right front w:heel of th<! truck and the bumper.
Q. At the time that the cars came together, on what side
of Route 28 were they T
A. They were both on the right, headed towards Romney.
Q, That was on your righU
A. That would be right.
Q. That would be on the truck's left!
A. That is right.
Mr. Bryan: If your Honor please., I have just had the
stenographer mark with numerals with a circle around them
the five unnumbered pictures. They run from 9 to 13 inclusive. I bad introduced them before, but they were not numbered.
·
Q. I show you pictures marked Numbers 9 to 13 inclusive,

and ask you if they a re pictures of your car after
page 31 } the collision?
A. Yes,. sir.
Q. Look ~ t all of them at the same time. and tell me if they
are the pictures.
A. Yes, sir ; they all are.
Q. And they show damage to what part of your carf
A. The left front wheel and front.
Q. Now, after the collision, could your car be operated,
Mr. Wagner 7
A. No, sir.
Q. Would it run at alU
A. No, sir.
Q. Would it roll!
A. It would roll after it was turned around.
Mr. Bryan: If your Honor please, as I understand it all
.of these pictures are in evidence nnd Mr. Boothe's will be in
evidence when he _puts them in.
. The Court: That is right.

By Mr. Bryan:
.
Q. Following this collision where did your car come to a
stop?
A. It came to .a stop headed towards Cumberland, 75 feet
from where I was struck.
.
Q. Headed towards Cumberland?
A. Yes, sir. It was turned around completely.

Supreme Oourt of Appettls of Vir~iuin

40

W qlt~r A. W ~mier.
page 32

~

Q. In the opposite direction from where you
were going i

A. Yes.
Q. Seventy-five feet from where you were struck¥
A. From where I was struck to the front of the car.
Q. On which side was it-on the truck's right-hand aid~ or
the truck's left-hand Aide Y
A. It was on the truck's left-band side. It was on the lefthand side headed toward Cumberland.
Q. What was the position of the truck after the accident?
A.
it laid, I would say, at about a 50-degree or a
60-degree angle, right off to the left; the whole truck over
on the left-hand side of the road towards Cu,mberla1id.
Q. It was a tractor trailer?
A. That is right.
Q. Where was the tractor pa.rt of the truck-tl1e engine
part?
A. It laid clear off tl1e hjghway, over onto this other little
road that leads up past the Shannons' store.
Q. That was off to the trncl\'s left or· right-hand side?
A. The truck's left-hand side.
Q. The truck's left-hand side¥
A. 'Xhat is right.
Q. What is the grade of this Route 28 ·from tl1e point of
the' accident tow&rds Bomney-tbat is, in the dipage 33 ~ rection from which the truck was fcoming; 1
A. Well, right at. the point of accident there
isn't very much of a grade; that is, it isn't much of a raise.
It would probably raise a foot in ten or fifteen feet-something like that.
Q. That is where¥
A. At the point where we were collided.
Q. Now., as you go toward Romney, around the bend, what
lli3 the grade 7 ·
A. Well, that is quite· a little grade there. It raiseS,-,-l
don't know just what per cent, but it is right·ste~p.
Q. For bow long a distance?
A. In the neighborhood of a half a mile.
Q. Of a half a mile Y
A. That is right.
Q. So that coming from Romney to Spring:(ielcl you would
be coming down grade to that curve Y
A. That is right.
Q~ For about a h~lf a n1ile?

w·eu,
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A. Yes, sir.
Q. ·vvhos·e truck was it that struck you?
A. Fruit Product.
.
Q. Is that the Defendant in this ease!
A. That is right.
Q. Do you ·know who the driver was i
page 34 ~ A. He said his name was Mr. Russell.
Q. For whom was he. operating·?
A. For the Fruit Product Corporation.
Q. Now, Mr. ·wagner, after this eollision, did you make.
any inspection of the road hunting for marks¥
A. Yes, sir.
·
Q. How long after the collision.?
A. Oh, it probably was an hour-something like that.
Q. I believe that you were knocked out by the first impnct. ·
A. That is right.
Q. Nf:w, did you find any marks on the road Y
A. Found skid marks from the truck and also scar marks
from my car where it had been turned around, where he had ·
struck me and the tire bnrsted and just ploughed a groove
out of the hard surface.
Q. Let us take the marks from your car first. On which
side of Route 28 were they with reference to the car-on the
truck's left side or right side 7
A. On the truck's left side.
Q.
the truck's left side ·1
A. Yes, sir-two feet beyond the center.
Q. Two feet beyond the center, to the left?
A. Yes, ·sir.
Q. How far did they extend'? How long were they Y
A. They extended just in a circle down to the
.Page 35 ~ edg·e of the highway.
·
Q. Down to whicl1 edge?
· A. To the left edge~
Q. Whose left edge Y
A. That would be the truck's-the left going towards Cumberland.
Q. Where was your car at rest, wi,th reference to those
marks I
A. It was clear off the highway, out in the ditch.
Q. "\Vhere, with reference to these particular marks Y
A. Oh, it stopped back in the ditch, right off the hig·hway,
and around 65 feet-something· like that-70, that is from
the last mark on the highway.

On
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Q. About how long were these marks? Could :you tell me
that?
A. Well, they would be about nine feet.
Q. About nine feet?
A. Yes.
Q. Do you know what was the width of Route 28 from
berm to berm-edge to edge?
A. Nineteen feet. .
Q. Nineteen feet?
A. 'rhat is right.
Q. Were there two lanes, or thre.e lanes·,
page 36} A. Two.
Q. You spoke of som·e other marks of the t.ruck.
Where were they?
A. They were on back up the highway-showed where he
had applied his brakes.
·
Q. On which side of the center line were they"'7""on the
truck 'R left side or the truck's right' side?
A. Well, the first marking of them, they were all on the
truck's side of the road and then as he come towards me he
come gradually to the center and ·straddled the white line ..
Just before he hit-just as he stru~k my car, he cut short to
his left.
·
Q. '\Vl1en yon say ''straddled,'' were there marks .on each
side of the center line?
A. That is right.
Q. About how long was the mark that was on the left side
of the center line?
A. You mean from where it first started?
Q. Yes; from the time it went into the center line until it
ended.
A. Oh, I would say 25 feet.
Q. Twenty-five feet?
A. Yes. I didn't measufe it, but that would be somewhere
near 20 to 25 feet.
Q. Do you know wl1at was the length, approxipage 37 } mately, of that tractor trailer?
A. I d011 't know. I did hear them state, but I
forget. I think it wa~ somewhere around 40 feet-37 to 40
feet.
Q. Well, when the truck came to rest I believe you stated
that it turned over.
A. That is right.
Q. Where were these brake m~trks tlmt yon say were about
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· 25. feet., with reference to the truck after the truck had come
to a stop!
A. I don't justQ. (interposing') Let me put it this way:. What part of
the.truck was nearest the end of this brake mark!
A. Why, the rear end of it.
Q. The rear end of it Y
A. Ycs. In other words, it. upset, all laid over on the
left-hand side of the highway.
Q. The truck laid over on its left side t
A. No. The truck laid on its rig·bt side.
Q. The truck laid on its right side Y
A. Yes.
Q. And this track that you say· was on the truck's lefthand side came nearest what part of the truckY
Mr. Boothe: The witness has testified that it was about 24
feet that those marks were on tl1e right-hand side. He has
testified very fully as to where the truck was.
page 38 ~ Mr. Bryan: I.do not agree to that. We will go
by the record. Is that an objection to the question Y
Mr. Boothe: It is an objection to the question. It is an
effort to inake the witness change _the testimony which is
· already in. _
Mr. Bryan: It is not such an effort.
, The Court: Let me have the g·rounds of you~ objection
again.
Mr. Boothe: My ground is that tbe. witness has already
testified fully as to· this. This i.s an effort on the part of counsel to make him modify his am:;wer. He has testified fully JlS
to the mark in the road where the truck was.
·
The Court : As to the rear end of the truck and the end
of the skid marks¥·
Mr. Boothe : Yes, sir.
Mr. Bryan: I would like to get that 24 feet about which
counsel is talking.
(Addressing· the reporter)
you read that, please Y

Can you· find that part? Will·

(The questions and answers were read hy the reporter as
follows:
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''Q. About how long was the mark.the.twas on the left side
of the center line?
'' A. You mean from where it :first started?
"Q. Yes; from the time it went into the center
page 39 ~ line until it ended.
'
'' A. Oh, I would say 25 feet.
"Q. Twenty-five feet?
·
''A. Yes. I didn't measure it, but that would be somewhere near 20 to 25 feet.
"Q. Do you know what was the .length, approximately, of
that tractor trailer!
"A. I don't know. I did hear them state, but I forget. I
think it was somewhere around 40 f eet-37 to 40 feet.
'' Q. "\Vell, when the truck came to rest I believe you stated
that it turned over.
'' A. That is right.
.
'' Q. Where were these brake marks that you say were about
25 feet, with reference to the truck after the truck had come
to a stopY
'' A. I don't just'' Q. (interposing) Let me put it this way: What part
of the truck was nearest the end of tl1is brake mark?
'' A. Why, the rear end of it.
"Q. The rear eµd of iU
'' A. Yes. In other words~ it upset, all laid over on the ·
left-hand side of the highway.
''Q. The truck laid over on its left sideT
'' A. No! The truck laid on its right side.
'' Q. The truck laid on its right side f
page 40 ~ ''A. Yes.
'' Q. And this track that you say was on the
trtick)i left-hand side came nearest what p~rt of the truck?"
The Court: I do not think that he has answered, :M:r.
Boothe.
Mr. Boothe: All right, sir.
By Mr. Bryan:
Q. Do you understand the question f Go ahead and answer it.
A. ,vhy, it would be, that part that wou]d be nearest to
the truck would be somewhere about ten feet from the rear
of the truck. That is the left markY
Q. Yes, sir. ·
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Now, Mr. ·wagner, is there any obstruction either on the·
surface of the road or in any form whatsoever that would.
keep that truck, had it desired, from passing you on the
right¥
A. No, sir.
Q. How much space did it have to its right, to pass you?
A. Well, it had-when it went up to the berm of the road,
there was a hard surface space there of in the neighborhood
of 80 feet.
Q. Was there any obstru~tion to. keep it from going off
the edge of what we know as Route 28-any drop 9r any
severe rise Y
.
·
page 41 ~ A. No, sir.
Q. What became., if you know, of Eric, the boy
who was on your front seat, after the collision!
A. Well, when I come to I asked where th~ baby was and
they told me he was across the street, and I went over and at
that time the ambulance came and took him away. They had
him over there at a neighbor's house-somebody's house.
Q. Do you know how far it is from Springfield to Cumberland?
A. Around 20 miles.
Q. A round 40 miles V
A. Twenty.
Q. Immediately following the accident did you have any
conversation with the driver of the truck?
. A. After I come to and knew wh~t 1 was talking about, yes,
sir.
Q. Did he make any statement to yon at that time f
A. I just said that he v.ras making· speed, and he said; "I
wanted to make Cumberland bv 4 :30.''
. Q.- He said that he wanted make Cumberland by 4:30?
A. That is right.
Q.- So far as you could .observe, what was the condition of
the little boy, Eric, when you first saw lli.m after the accident?
A. Well, he was all cut and all I could see, he was
page ~2 ~ cut on the jaw a11d the face, and on the face and
the head, he was blood all over. It was just a few
minutes before they took him away.
Q. Was he conscious at that time?
A. He was crying, yes.

to

Mr. Bryan: Your witnes~, sir.

·
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The Court: Before you start on cross examination, suppose we take a three minute recess.
(After a short recess : )
CROSS EXAMINA.TION.
By Mr. Boothe:
Q. Where were you coming from?
A. Green Spring.
·
·
Q. How far was that from the place of the accident?
A. Eight miles, or nine-something like that.
Q. And going to Washington?
A. Yes, sir.
Q. How far was it from vVashington to Springfield?
A. From Springfield to Washington¥
Q. Yes.
A. · Around 130 miles.
Q. What time of the day was it that this accident happened?
A. In the neighborhood of 4 :00 o'clock.
Q. In the neighborhood of 4:00 o'clock!
page 43 ~ A. P. M.
Q. Was it after 4 :00?
A. I wouldn't sav whethe'r it was or not.
Q. When you got to this stClp sign which is indicated on
the photograph marked Number 25, from that stop sign, if
you stopped behind the stop sign, you could not see in both
directions, could you ?
A. No.
·
Q. That is some 15 or 20 feet back of the road?
A. Yes.
Q. And you pulled up to theA. (interposing) I pulled up where I could see.
Q. In both directions?
A. Yes, sir.
Q. And you looked in both directions f
A. That is right.
.
Q. You said that you could i;;ee to the left about 650 f ectls that correct?
A. Well now, what I had referen~e to when T said that was
looking toward Romney-not dirert to my left. · Direct to
my left would be the South Branch road.
Q. I mean the direction in which the truck was coming.
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.A. That is right.
Q. That was 650 feeU
A. That is right.
page 44 t Q. YOU did not see anything in sight 1
A. There wMn 't nothing in sight.
Q. You did not stop long at the edge of the road, did you 7
.A. No; just stopped.
Q. Just stopped and shifted into ·second 1
A. Yes.
Q. You said that that road is 18 feet wide there-about
18 feet-at that point?
A. Which road Y
Q. The main arterial highway-the road to Cumberland.
· A. No. The main highway is 19 feet wide.
Q. That is 19 feet wide-tl1e Cumberland road?
A. Yes.
Q. And you had proceeded across that road about halfway?
A .. That is right.
Q. About ten feet?
A. Yes.
Q. And. while you were going tliat ten f ee.t the truck sud·
denly appeared before you-is that right?
A. That is right. Now, that is the ten feet from the berm
·
of the road; not from where I stopped.
Q. Not from where you stopped?
A. No.
page 45 r Q. Whe.re you s_topped to the .middle of the road?
A. No, sir. I stopped at the stop sign., which, '
.from the center of the otl1er highway, is 99 feet.
Q. But you did not look from th~ stop sign, because you
could riot see.
A. No.
Q. You did look when you g·ot to. the edge of the road,
A. No, sir.
Q. Where did you look?
A. I looked when I stopped at the :-;top sip;n in all directions and there was nothing coming in any direction1 and I
proceeded across the road, and just as I was erossmg the
roadQ. (interposing-) You do not mean to say that from that
stop sign you could see in both directions Y You have just
stated that it was 15 or 20 feet back from the road.
A. From where I stopped.
Q. Are you now testifying that you could see in both qi-
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rections from the stop sign, with the buildings on both sides Y
A. You can see from the stop sign in all directions except
towards South Branch.
.Q. You could see 650 feet from the stop sign to the left?
A. It would be to just a little angle to your left.
.
Q.. From the direction from which the truck
pag·e 46 r was coming you could see 650 feet from that stop
sign?
A. Yes.
Q. vVhy did you stop when you got up on the road!
A. I didn't stop up there.
Q. You did not!
A. No, sir.
Q. You proceeded from the stop sign Y
A. That is right.
Q. And never stopped any more Y
A. No., sir.
Q. And never looked any more Y
A. I glanced when I got up at the road and there was still
nothing coming.
Q. And when you were in the road you could see, certainly,
for 650 feet, could you not, when you got to the road 1
.A. -Tl1e distance would be shorter then on account of those
buildings there.
Q. Well, now, do you mean to say that when you got to
the edge of· the road you could not see as great a distance
as you could from this stop sign, which was 15 feet hack of
the roadway!
·
A. Just what point on thaU ·
Q. I mean the point where you hit that 19 foot road. How
far could you see to your left from there?
pag·e 47 r A. In tl1e neighborhood of 300 feet.
Q. The distance got shorter as you got closer to
the roadf
A. That is right. Tlmt store building cuts your view off.
Q. And there was nothing in sight at that time Y
A. No., sir, nothing in sight.
Q. You looked, did you not 1
A. That is rig·ht.
.
Q. I want to get one point straight with reg·ard to vour
testimony. You testified that the first markings· of the truck
just prior to the accident were on the right-hand side-is that
correctf
A. No.
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Q. Ou his right-hand sidei
A. No.
Q. You did not!
.
A-. I think it was the left-hand side.
Q. Did you not testify that the first markings of the trt1ck
were first on the truck's side of the road, that he "gradually
turned over towards me--turned left towards me'' t
· A. They were on the right, yes. .The first markings of the
truck was on the tight and he came gradually to bis left.
Q. Came up gradually to his left Y
page 48 ~ A. Yes.
Q. And you we1·e right in front of him f
. A. No, sir. He came clear over; he had the entire front
of the truck clean over the center line when he collided with
me, and the front of my car was clear over.
Q. Yon still had not seen him until just that moment Y
A. He was right there, then, yes.
Q. When you saw him f
A. That is right.
Q. Now, you say that you talked to the clriver of the truck
sometime after the accident. You wei·e pretty groggy at
first yourself, were you noU
..
A. I guess so; yes, sir..
Q. You say that you talk(ld to him and he said that he
wanted to make Cumberlanq. by 4:301
A. That is what he told me .
.Q. Did he give any reason for thati
A. No.
Q. How far had he come~-50 miles 1
A. 'rwenty.
Q. A1id it wtis the~ about 4115, or thereabouts Y
A. I really don't know. In my ~stimation it was around
4 :00 o'clock.
Q. Did you talk to the traffic officer also after the Mcident Y
pag-e 49 ~ A. That is right.
Q. Did you make any Rtatemcmts to him, or did
he talk to you, until yon had been talwn care off
A. I talked to him afterwards.
.' Q. And did you tell llim that you did not see this truck
coming at all Y
•
A. Not that I know of. Tl1at is., I told him there was noth~
ing in sight.
Q. And you were traveling, you say1 and crossing the roadway at about eight or nine miles an hour Y
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A. Somewhere in that neighborhood.
·
Q. Mr. Wagner, were you present when Mr. Hawkins, the
state traffic officer, measured the marks in the road?
A. No, I didn't see him measuring them.
Q. You did not?
A. No.
Q. You said that you looked at some marks in the road
about an hour after the accident.
A. I didn't measure them an hour after the accident.
Q. When?
A. I measured them the next week.
Q. Oh,· the next week! How long after the- accident?
A. About a week.
Q. About a week f
A. Yes.
page 50 ~ Q. Did yon have anyone with you when you
measured them f
· A. Yes, sir.
Q. Did you ever speak to the traffi(» officer ahout his measurements-ask him about his. measurements?
A. No, sir.
·
Q. You never saw him again T
A. I saw him, but he ne-ver said nothing about it.
Q. So the measurements that you made of these marks you
made a week after the accident 1
·
..
A. That is right.
·
Q. As I understand it, you were mistaken in your direct
testimony when you said that you made an inspection of the
marks about an hour after the wreck.
A. I just looked at them. I didn't measure them.
Q. The time that you really made your inspection was
about a week afterwards?
A. No. That was when we done the measuring. We in::;pected them the day of the accident.
Q. Did you take any measurements at all on the dav of the
accident?
., ·
A. No.
Q. You saw the traffic officer there t
A. Yes.
Q. You saw him taking measurements?
A. I didn't see him making measurements.
page 51 ~ Q. Did you: see him making· a sketch of the accident?
A. No, sir, didn !t see him doing tl1at.
Q. You did not?
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A. No.
Mr. Boothe: That is all.

RE-DIRECT EXAMINATION.
By Mr. Bryan:
Q. Mr. Wagner, one more question: How far was it from
where you stopped to the edge of Route 281
A. It would be 75 to 80 feet.
Q. Seventy-five to eighty feet?
A. Yes.
Q. And did you or did you not state that from the time
you stopped and looked you did not stop any more until the
collision?
A. That is right.

Mr. Bryan: That is all.
RE-CROSS EXA~llNATION.
By Mr. Boothe:
Q. You stopped at the stop sign, you stated t
A. That is right.
Q. And you then proceeded for about 75 feet before you
got to the road, and then went right out on the road without
·stopping any further-is that correct Y
A. That is up to the berm of th.e road.
page 52 ~ Q. ·what do you mean by the berm of the road f
.
A. Well, that is where the main highway is
elevated and you drive up and go over a little grade.
Q. You did not stop at all Y
A. No, sir.
Q. You proceeded 75 feet from the stop sign, went onto
the road without stopping· and without looking-is that right,
A. That is right.
Mr. Bryan: No, he did not say that.
Mr. Mason: He just said "that is right.,,
The Witness: I looked, but I didn't stop. That is nae
part I am saying "that is right" to. I didn't make no stops
up there.
·
By Mr. Boothe:
Q. You have been on that road _before, Mr. ·wagnerY ·
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A. Yes.
.
Q. You knew that that was an arterial highway going to
Cumberland!
.A.. That is rig·ht.
Mr. Boothe: That is all.
Mr. Bryan : That is all.
Call Druin Swisher.
Thereupon

GLENNARD DRUIN SWISHER ...
page 53_ ~ was produced as a witness on behalf of the Plain. tiff andt after having been first duly swom1 was

examined· and testified as follows:

DIRECT EXAMINATION.
By Mr. Bryan:
.
Q. Your full name is whatf
A. Glennard Druin Swisher.
Q. v\There do you livef
·
A. Cumberland ..
Q. You live in Cumberland!
A. Yes, sir.
Q. How old are you Y
A. I am 13 in July.
Q. You will be 13 this coming Jnlyf
A. That is· right.
Q, And i11 what grade are you at school 1
A. The fifth.
Q. So you were 12 last September Y
A. Yes, sir.
Q. Now, :pruin, were you in Springfield last Septembet1
A. Yes, su'.
Q. How did yon happen to be in Springfield~ when ~on live
in Cumberland?
.,
A. That was where I lived. I moved over here to go· to
school.
.
page 54 } Q. By '' over here;'' you mean Cumberland f
A. Yes, sir.
Q. Before that you were living in Springfield?
A. Yes, sir.
Q. Now, did yon see a collisio~ between an automobile and
a truckf
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A. Yes; sir.
Q. Where were you at the time it happened 7
A. Right over to the church.
Q. Over by the church °I
A. Yes, sir.
·
·
Q. Would you know a picture of that·chnrch if you saw iU
A. Yes, sir.
Q. Is that the church (indicating) 7
A. Yes, sir. That is it.
Q. That is the picture 7
A.· Yes, sir.
Mr. Bryan: I showed the witness picture Number 8.
All right. Which way was the truck coming?
A. Coming towards Cumberland.

Q. Towards CumberlandY
A. Yes, sir.
Q. Which way was the car going?
A. He was going toward Romney.
pag·e 55 ~
Q. He was going toward Romney?
A. Yes, sir.
Q. Where was the car when you first saw it, Druin Y
A. Well, I was coming up in Frenchie Cosner 's car behind
him.
Q. · Behind whom¥

·A. Mr. Wagner.
Q. Yes. And w Im t did Mr. Wagner do V
A. He pulled up ancl stopped and went aci-oss the road,
and I went out there and went across to tlle chnrcb, and then
Frenchie's car went down to the store, and he turned and went
down to the store. I went over to the church; and Mr. Wag- ·
ner was nearly across the road anil then this truck came
around a~d he was straddling; the white li_ne coming around
'the curve.
Q. Who wasY
A. The guy in the truck.
Q. The truck was f
A. Yes.
Q. Where was Mr. Wagner's car when it was struck by
the truck, or when they came together Y
A. It was very *ear clear across the road.
Q. It was very nearly ncross tl1e road?
•
A. Yes.
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Q. Had he straightened out toward Romney at the time he
was hitY
page 56 ~ A. No, sir, not exactly. Tho back bumper-one
part of it-was not clear across the white line,
-sir.
Q. Now,. Druin, can you tell us about how fast this truck
was coming?
A. No., sir, I don't know how fast; but it was coming plenty
fast.
Q. What happened after they came together?
A. I stood over by the church and when they hit the dust
flew, and I walked over to Mr. Martin's, and they went over
and got the little ~oy; and I went over when they got to the
little boy and brought him to Mr. Adams' place; and. they was
helping this lady out of the car, and he was laying over on
, the ground; and I walked over there; the ambulanee and the
sheriff came.
Q. Who was laying on the ground f
A. ]\fr. Wagner.
Q. Had you ever known Mr. "\Vagner before?
A. No, sir.
Q. Had you ever seen him before?
A. No, sir.
Q. After the accident when was the next time that you
.
saw him?
A. I seen him over at Cumberland.
Q. vVhen you saw him in Cumberland did you speak to him
first or did he speak to yon?
page 57 ~ A. Yes, sir.
Q.. Which one?
A.· I spoke to him.
Q. What did you say to him t
A. I asked him how his head was. .
Q. Now, how did you get over to Spring·field that day?
A. I was over there. I Jived over there then and I was '
going to the store and Frenchie Cosner come up and he picked
me up.
Q. Who is Frenchie Cosnerf
A. He lives right up above us.
Q. You have known him for a long time?
A. Yes, sir.
_
Q. You are sure that day that you rode with bim Y
A. Yes, sir.
·
Q. Who was in the car with you?
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A. No one-only me and Frenchie-his little boy and me.
Q. There were three of yon in the cart
A. Yes.
Q. When you met Mr. Wagner on the street in Cumberland
was that the first time yon had said anything to anybody about
·
l1aving seen it Y
A. Yes, sir.
Q. And nobody cai~e after you about iU
page 58 r A. Only one man. Some man took me uptown
and said he was in the wreck.
Q. Was that Mr. Wagnerf
A. No, sir.
Q. Was that before you saw Mr. ,vagner in Cumberland!
A. Yes, sir.
.
Q. It was before T
A. Yes~ Then a few days after that he came down after
me. Som~ man came there and was asking me some questions
and he took me home that evening.

Mr. Bryan: Your witnesR.
CROSS EXAMINATION.
By Mr. Boothe:
.
Q. How did you get over to Springfield that day?
• A. I lived there.
Q. You lived there?
A. Yes, sir:
Q. But you came back from Cumberland?
A. I hadn't moved to Cumberland then.
Q. What day of the week was it that this accident happened Y'
A.· I don't remember.
Q. You don't remember?
A. No.
.
..
Q. You said something about going- to the store
page 59 ~ -is that correct?
A. Yes,· sir. ·
. Q. Are the stores open on Sundav there?
A. Yes, sir.
"
Q. All of them Y
A. Not all of them.
Q. To what store were you going?
A. I was going over to :M:r. Cherry's and then over to Mr.
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Martin's, and as I was walking ovE,r to Mr. Martin's the
truck came around there and slid and hit him, and I went over.
Q. Who else was there at that'time that you saw? Did you
see anybody anywhere around there that was sitting around
or standing around f
A. Kenneth Haines and Mr. Martin-he came out, and I
seen 1\fr. Fields over there.
Q. Where was Mr. Fields Y
A. I think he was on the other side of the road.
Q. Did you see Mr. Fields and another gentleman sitting
on the porch of the store Y
A. That is right.
Q. You saw them Y
A. Yes.
Q. Did you say anything to them, or did they say anything
to youf
A. No, sir.
page 60 ~ Q. How long did yon stay there Y
A. I didn't stay there very long.
Q. Did you stay there as much as a half an hour f
A. I stayed there until he was taken and the woman in an
ambulance.
·
Q. Did you see the traffic officer come tliere f
A. Yes, sir.
Q.- Did· you see him looking at marks, and so forth, in the
roadY
·
A. Yes, sir.
Q. Did you see Mr. Wagner there that afternoon-?
A. Yes, sir.
Q. They hadn't taken him to tbe hospital then; had theyf
A. No, sir.
Q. And you say that the truck eame around .the curve and
was straddling the white line f
,
A. Yes, sir.
.
Q. And how far could you see from where tl1e accident
happened up the road Y
A. Well, I couldn't see very far up the road.
Q. You could not Y
·
A. But at the curve he was traveling the white line.
Q. From the other side of the road just boyond the stop
sign, after the stop sign-did you say that you saw Mr. Wagner stop at the stop sign 7
·
page 61 ~ .A. Yes, sir. He stopped and then went across
·
the road.
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Glennard Druin S.wi.~her.
Q. He stopp~d and then went acroes the road? How far
is that stop sign back of the road Y
A. It is right back by the church.
Q. It is right back by the church? Doesnft the church obscur~ the view from the stop sign to the road t
A. Yes, sir, I believe it does.
Q; Dori 't you think it does f
A. The stop sign comes rig·ht even with the church.
Q. Even with the church~
A. I am not sure, but it is light close to the church.
Q. w·en, now, from that stop sign, or from the edge of the
road between the stop sign and the road you can see in both
directions, can you not Y
A. Yes, sir., I could.
Q. About how faM
A. I could see further this way than I could that way (in.
. dicating), toward Cumberland~
- Q. How far each way could you see, do you think1

The Court: The witness indicated that he coulcl see further to the right tl1an he could to the left.
A. Where Mr. Fields and this other guy was sitting I could
see rig·ht over to the end of the store-the store porch tbat
they was ~itting on.

Bv Mr. Boothe:
·Q. This is the store you are talking about, is it
(indicating) Y Is that the store you are talking
·
about?
A. This is it, right here (indicating).
Q. And you saw two gentlemen sitting on that porch Y
A. Yes, sir.
page 62 }

Mr. Bryan: ·what number is that, Mr. BootlieY
l\fr. Boothe: That is Number 16.
Q. And who else <lid you see there that afternoon-do
you remember?
A. Well, I don't remember any of them.
Q. Did you not talk to anybody at all that afternoon about
having seen the accidenU
A. Only my aunt when I went home.
Q·. You did not talk to anybody else at all!
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A. No, sir; not that I remember. ·
Q. And you saw the police officer there T
A. Yes, sir.
Q. And did l1e not ask ~Tou if you had seen. the accident Y
A. No, sir; not that I remember. I seen him come up and
then Mr. Wagner and the other guy that was in the truck,
they were up there, and I got my stuff and went on home.
l\fr. Boothe: That is all.
Mr. Bryan: That is all, Gruin. Thank you.
May this witness be excused, your Honor T
· The Court: Yes,, sir.
page 63 ~ l\fr. Bryan :. :M:rs. Wagner!
Thereupon

MRS. BESSIE ,vAGNER
was produced as a witness on behalf of the Plaintiff and, having been previously duly swo~n, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Bryan:
Q. Mrs. Wagner,.what is your full name?
A. Bessie Wagner.
Q. Now, you are the wife of Walter A. ,vagner-is tlmt
right?
A. That is right.
Q. And you are the grandmother of Eric T
A. That is right.
Q. Now, were you in the automobile on the 17th of September, the date of the colHsio~?
A. Yes, sir.
.
·
Q. Where were you sitting, Mrs. Wagner f
A. In the back seat.
Q. On which side?
A. To the right.
Q. On the rear right,
A. That is rigl1t.
Q. About what time was iU
.
en, I judge it was around 4 :00 o'clock.
page 64 ~ A.
·
Q. And you were coming from what place?
A. Green Spring, Vvest .Virginia.
-

,v
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lJlrs. Bessie Wagner.
Q. I could not hear that.
.
A. Green Spring, "\Vest Virginia.
Q. You were coming from Green Spring 7
A. Yes.
· Q. :And you came up what is known as the Green Spring
road?
.
A. Yes, sir.
Q. When you got to Springfield, what occurred?
A. Yv ell, my husband pulled up and stopped at the stop
sign and pulled on across the road, when the truck ploughed
into us.
Q. Now, from where he stopped until you get onto the
Route 28., about how far is it f .
A. Well, I couldn't hardly say. I couldn't judge how far
that was.
Q. Let me put it ·this way: After you stopped at the stop ·
sign did he make any further stops f
A. He did not.
·
Q. Until the collision¥
A. Until the truck ploughed into us.
Q. When he stopped, could you Ree Route 28 towards Romney?
·
page 65 ~ A. You could if yon had been looking, but I
can't say whether I waR looking or not.
Q. Whichever way you were looking, did you see any truck
coming?
A. I didn't see it until it run into us.
Q. How far. was it from yon when you first saw iU
A. Well, I couldn't hardly judge that eith~r.
Q. Can you say on which side of the road the truck was
traveling when you first saw it?
A. I g·uess it would be on the foft side.
Q. Well, don't guess. With reference to t 1,e center line
of the road, was he on his left, his right, or in the J.rliddle ¥
A. He would be on tl1e left.
Q. How far over on the left was heT
k. I couldn't sav that.
·Q. Well, at the ..time of the collision had you crossed the
center line of the state l1igh",.a.yT
A. Well, I think we had..
Q. All of your car, part of your car, or how?
A. Well, I judge it was almost. all across.
Q. Had you straightened out toward Romney?
A. I g·uess so. I just can't remember that.
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Mrs. Bessie Wagner.
Q. Now, what is the next thing you remember after seeing
the truck?
page 66 ~ A. Well, when it started to plough into the car,
why the baby fell to the front of the seat. He was
on the front seat. He went down, and I just can't remember
Jnuch about it.
.
Q. Did you retain consciousness, or lose consciousness f
A. No. I was all right.
Q. Were you thrown out of the car, or stay in the cart
A. No. I stayed in the car.
Q. How was the weather that dayf
A. Well, it was pretty warm.
Q. Was it clearY
A. Yes.
·
Q. Was the ground dry f
A. vVellQ. (interposing) Or was it wet?
A. I just don't remember much about it.
Q. You do not remember?
A. No.
Q. How old was Eric last September?
A. Four years old.
Q. He was four last September?
A. Yes.
Q. Did you see him after this collision?
A. Eric!
Q. Yes~
A. Yes.
page 61 ~ Q. What was his condition, so far as you could
observe?
.
A. lie was knocked out. He clidn 't know anything.
Q. How long did he stay out Y
A. I couldn't just judg·e how long, but it was quite a little
while.
Q. Were there any ·bruises or scratches al1out him f
A. He was cut very badly.
Q. Where?
.
A. His head, the side of his face, his collarbone was broke;
but I didn't know that at the time.
Q. You did not know that his collarbone was broken?
A. No.
Mr. Bryan: Yonr witness.

Nat. Fr»it.

:Prntl Oo:, IIW:i v. :mnc. 1!~Yd Wn~m~r, etc.
¥i~~~

(il

4nn f. i~~nq(Jffi~

CROSS- EXAMINA':noN~
By Mr. Boothe:
Q. Mrs. Wagner, you say that J\1Ir!
stop sign?

A.
Q~

W~mwr
~

~t~ppe,:l at tho
·· -

R~ dUI~

~nq ftt t4nt thn~ YP.tl

J.Aglq~d in llgtb cJfre~tiom~ 1
.
A. Well, I don't just' remember that.: wbetl}.~r I lqog~g j11
hgtp ~J!efJtions gr ~pt~
Q. You dA not rememl>~r whf:lth~r ycrn -IQQie41
A. No, I ¢Jp,n 't:
..
Q. And from the time YP1l l~ft. the stpp ~ig'I! 1.:1~tU lP.~ q.~ciden t, he never stopped a~y rp.qr~ t
.
pag~ 6~ ~ A. N9, h~ tJ.j<l lH:lt.
..
Q: II~ w~:nt ~tr?,ight '?11 a~rqs~ th~ n>~c;l 1

"¥~~.
Il11v~ YP1=! ~IlY id~~ ~PW fAr fr.<:>m tµ~ ~tpp ~i.gn it i~ t~
tJie r~~fl.?
· ·
~~

Q.

A. No, I could not say.

~b~ B.()PtP.~: . 'J'hqt i§ ~JI.
Mr. Bryan: . Miss Sanders!

}Q:~~

ANN

P:

~ANP:WJ;i~

was produced a~ a witness on behalf of the Plaintiff ap.i[, l}p.ving been previously duly sworn, was e:u1wintcl ana t~ijtifie{l. as
folJP.w~;

DIRECT EXAMIN.A.TJQ;N".
By Mr. Bryan:
Q. Miss Sanqers, you ·are Ann P. Sanders?
A. That is right.
Q. Wher~ f:Jp YAll live 1
4 ..
Q ~tre@t, W;}~htng:{qµ.
Q. Were you in the car with l\Ir. Wagner on Sept~mP~r
17th, last fall, at the time of the acddenU
A. Yes, I W1!-1:i:
Q. I want you to turn to the j-gry Jwr~ ~nfl tqll th@Jll jµst
where you wern flitting fir.~t:
·
A. Well, was sitting in the back seat pn the
page 69 ~ left-hand sicw? h~Jiiml the cJriv~r~

in~

I
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Miss .Ann P. Sanders.
Q. I cannot hea.r you.
A. I· was sitting in the back seat, on the left-hand side,
behind the driver.
Q. Behind the driver 1
A. Yes.
Q. Now, as you reached Springneld, what happened?
A. Well, we stopped for a stop sign coming down to the
side of the road.
Q. From the position where you stopped there at tl1e stop
sign, could you see the state highway, Number 28?
A. Well, I .didn't pay any particular attention.
Q. \Vhich way were you looking?
A. I don't even remember.
Q. Well, then, tell the jury what happened from that time
on-from .the time you stopped at t.he stop sign.
A. Well, we stopped at the stop sign and we crossed the
highway on our side of the road, when this truck hit us.
Q. You were on your side of the road when the truck hit
you?
·
A. Yes.
Q. Can you give us an idea of how far off the truck was
when you first saw itf
•
A. I glanced up and saw it, and the next instant it hit us.
Q. On which side of the road was it traveling1
page 70 ~ A. It curved into us on the left-hand side.
Q. It curved into you on the left-hand side?
A. Yes.
Q. You saw it do that?
A. Yes, I did. I glanced up and it was cutting into us.
Q. And at t,hat time was Mr. Wagner _on his left or righthand side of the road T
A. On the right-hand side of the road.
Q. The right-hand side?
A. Yes.
Q. Headed towardsA. (Interposing) Headed towards Washington.
. Q. That was in the opposite direction to what the truck was
going!
A. Yes.
•
Q. Now, what is the next thing you remember f
A. Well, I don't remember.
Q. You do not remember anything after that T
A. No.
Q. Were you knocked unconscious 7
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A. No; I was conscious.
Q. What happeD:ed to your cart
A. I don't know.
pag·e 71 } Q. You do not know what happened Y
· A. I didn't see it and I didn't see the truck.
Q. You do not recall which way your car turned, or whether
it turned?
A. No, I don't.
Mr. Bryan: Your witness.

CROSS EXAMINATION.
By Mr. Boothe:
,
· · .
· Q. Miss Sanders, you say that you do n<?t know how far
you could see in either direction from the stop sign Y
A. There was a curve there. · I aon 't know how far you
could see.
·
·
·
Q. Could you .see two or three hundred feet in each direc·
tion T
A. I wouldn't say because I am nQt familiar with that highway and I wasn't paying any attention.
Q. All that you do remember, you do not know what happened to the car or what happened after the accident?
A. No. .
Q. All you remember is that you saw the truck coming and
turning left Y
A. It cut into us on the left-hand side-that is right.
Q. That is all you remember? ·
A. Yes.
•
Q. And that your car had gotten across the roadt
page 72 } A. We were across the road, on the right-hand
·side of the road.
· Q. All the way across?
A. Yes ..
Q. Straig·htened out toward Washington?
A. I suppose so. Vile were headed this way.
Q. That is all that you remember f
A. Yes.
Q. You have a suit, too, against the same defendant, have
you notT ·
A. Yes, I think -so.
Mr. Boothe: That is all.

§ypi:~~@ Q~11rt Elf ~:p!?,gtils P.f Vi r~ i ,~in

~f

Q.erz.Jav.iin, Wria4t-:
Mr. Bryan: Mr. Wrig·htI
I think maybe we can agnw ~m t4~~,
records.
·,
Mr. Bogtl}g ~ ¥~~~ I t4iJik SP.r

tg

.
~AW

tµ~

~f3sp\ta1

tP:~!'~!lJ?OH
BENJAMIN WRIGHT
was produced as a witness on behalf of the Plaintiff and, having been previously duly sworn, Wfl.~ ~Xf\mi}led ~:qcJ. te~~ffied
as follows:
DIRECT EXAMINATION.

l:lv: Mr~ llrYAP;
Q.

w~ W~llt i~~ f~QOfg~ in th~ :m:fw Wfl~~r ~~§~~ mat is

r. .

yo11r lllil :rrnme
page 73} · A. Benjamin Wright.

-

( The hospital records were produced.)
Mr. Boothe: We wilJ A~f~~

tbft.t if tp.~ goptQr waµ~~ tP Jg9k

~t th~ :\lq~nitAl r~~qr~ :ti~ may@ ~9, h1+t J qg uot ll!~ t4f!t it
is ne~~ij!:iftfY to put Hl tll~ mff~r~~-t im~s~ri:RtWP.~ 3:w} ~V~ff
time there. 'was ·a glass of water given. We will !mve thi's
!°~Qonl P~:re tf JJPYhc;>cly W~mts tq ~~~ jt!.
Mr. Bryan: It is the hospital record and i( t:lie .g~Qt{nwants tP. lPQ~ 1+t \~t lw !ll~Y:
·

The Oourt: Yes. Is ther~ ~~yt~il}.g i!ltrn(lg~e.tb 9! f~ it
just available to the doctor Y
•
·
M:r~ ~r,~n;
tP.QlJ~ht th11t "\¥@ WC?11-ld I]Pt !Jl~roduce it so
~~ pqt tg eµ~µm~eJ? tP.~. rn~o~di ~nd ffiijk~ ~t ~vailaJ>w tg ~rdoctor with the understanding th~t ~~t4@r s\9(} ~gµld refer t()
any part of it if they want to.
The Court: Very well.
Mr. Boothe:. W~ ll~V~ A~ f>~j~P.tt~~ tg t4~ bUls.
Mr. Bryan: l will p,ffer jn ~y:iq~+!~~ Fl-t thi~
~~f, E\ g~9up
of medical, hospital and JP!f~mg JlilJ§ whl~H ~f!V~ ~~µ s~gwn
to opposing counsel. I understand that there is no Al}jeq{ion
«<lm.i~-~imh . I thi~lf w~ ~O!l)d ~~mrn tli~ 9n~ ex-

w~

*~~'

'• i.1blt~k

·m

The Court: All right.
Mr. Bryan: Mark them Plaintiff's· Exhibit 31, beginning
with "A".
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Mrs.· Thelma Wagner.
page 74 }

(Documents, being medical, hospital and nursing
bills, were received in evidence and marked '' Plaintiff's Exhibit 31-A'' through ''31-H".)
Mr. Bryan: Let the record show that the hospital chart
introduced shows that Eric was admitted September 17th and
discharge~ on September 23, 1944.
I want to call Mrs. Thelma Wagner.
Thereupon
MRS. THELMA WAGNER
was produced~s a witness on behalf of the Plaintiff and, having been previously duly sworn, was ·examined and testified
· as follows:
DIRECT EXAMINATION.
By Mr. Bryan:
Q. Mrs. Wagner, your name is Thelma Wagnert
A. Yes, sir.
Q. And you are the mother of Eric Wagner Y
. A. Yes, sir. ·
.
· Q. You were not with him at the time of the accident 011
September 17th?
A. No, I was not.
Q. When did you first see him T
A. I saw him September 18th, around-I guess it was about
1 :00 o'clock.
Q. Around what!
page 75 } A. Around 1 :00 o'clock, by the time I got to the.
hospital.
·
Q. You saw him in Cumberland 1
A. Yes, sir ;·in the hospital.
Q. In the hospital. What was his apparent condition~his
condition, so far as you could see!
A. He was still under the influence of ether, and he would
go to sleep and wake up, and I guess he was still doped or
something, because he wasn't complaining much. He would
cry. and he couldn't move. We would turn him. He would
cry every time you would touch his arm. He had bandages
over his face and head and I couldn't see how he was hurt at
all there. All I could see was the bandages and the blood in
his hair.

,
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Mrs. Thelma Wagner.
Q. Did you stay·with him unt~l he regained consciousness!
A. Yes. He was conscious when I was there at times, and
finally, the end of that day he was fully conscious, but he
slept an awful lot.
Q. That wa~ that ~rst day that you saw him T
A. Yes, sir.
Q. Did you see him the next day Y
.
A. I saw him every day until he left the hospital.
Q. What can you tell us about the extent of his suffering;
so far as you could see, did he suffer?
·
A. Well, yes, he did. And he seemed to hurt, and
page 76 ~ finally I looked at his body to find out what was
wrong with his arm, and I notic"ed that it was
bruised over his left shoulder. They kept trying to get X-rays
of his head to see if his skull was fractured and see about
his shoulder. It was several days before we could get him
still enough to get X-rays of him.
Q. How long was he under· medical care-under doctors'
careY
A. After he came back to Washington he was under Dr.
McLendon 's care. He was the doctor who removed the remaining stitches in Eric's face and forehead, and he recommended Dr. Ferry to see about his shoulder. He said that it
should be cared for. And Dr. Ferry had X-rays made ~nd he·
put Eric in a cast. This remained on for nine days, I think
it was.
I can't remember the exact length of time. I guess all of
that took at least _another month or so. It was up into October.
Q. He put him in a cast after he came from Cumberland f
A. Yes, sir.
Q. And he stayed in the cast for nine days Y
A. That was to hold his fractured clavicle in plact..
Q. Did you say nine days or nine week~?
A. Nine days.
Q. Did he stay in bed after his return to Washington, or
was he up and about Y
page 77 r A. Well, he was up and about, but we had to be
continually with him, especially after he was in
the cast because he was very clumsy with it and he would _fall
so easily.
Q. Were there any scars on his face 1
A. Yes, sir.
Q. Are they visible now Y
!.
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M1·s. Thelma Wagner.
A. Yes.
Q. Will you call Eric around here and show them to the
j~ry?
.A. Come here, Eric. {The Plaintiff came to the witness
stand.)
·
·
Q. Point them out, Mrs. Wagner.
.A. This (indicating) is a scar from his mouth and retards
the opening· of his mouth. And this (indicating) was where·
he was cut on the head. That was cut all the way to the skull.
And this (indicating) was a hole knocked in here, around
here.
Q. Has he regained the movement of his mouth 7
A. It is still retarded from opening it.
Open your mouth, Eric. See how it pulls here (indicating).
This is all hard scar tissue here (indicating).
Q. Now, Mrs. Wagner, have you consulted any doctorR
about further surgery on his face Y
A. Yes, sir.
Q. Plastic surgery?
page 78 ~ .A. Yes, sir.
Q. .And whom did you consult?
A. Dr. Bell.
.
Q. Did you consult any other doctor 7
.A. I consulted a Navy plastic surgeon also.
Q. .A Navy plastic surgeon?
.A. Yes, sir.
Q. Why did you consult a Navy plastic surgeon?
A. My husband is in the Navy.
.
Q. Do they or do they not advise plastic surgery for his
face?
A. Yes, sir; they did.
Q. How long ag·o did you consult them?
.A. I should say it was-oh, I don't remember exactly. It
was three or four months ago. I don't remember the exact
time.
Q. Did you obtain from them an ·estimate of the expense
of that surgical qperation T
A. Dr. Bell quoted me the expenses, but the Navy doctor,
when I told him there was to be a trial, he said he could do
nothing- until that was over. They wouldn't touch him., but
be said it should be fixed.
Q. What figure did Dr. Bell quote you Y
A. I don't remember the exact amount.
Q. Approximately?
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Mrs. Thelma Wagner.
page 79 ~

A. It was around thre·e or four hundred dollars.
Q. Did he have any of the scars before the accident, which now appear on his face Y
A. No, sir.
Q. Did he have any difficulty in the movement of the left
side of his mouth before the accident Y
.A.. No, sir.
Q. Did he have any broken collarbone f
.A.. No, sir.
Q. What have you to say·about his nervous reactions, if
any, to this collision Y
.A.. Well, he probably was made a little more nervous, but
Eric is of a nervous temperament anyway.
Q. He was nervous anyway?
A. Yes.
.

Mr. Bryan : Your witness.
CROSS EXAMINATION.

·By Mr. Boothe:
Q. Mrs. Wagner, you do not seriously- contemplate having
any surgery done on that boy at this time, do you T ·
· A. The plastic surgeon advised me to. He said that by
the time he was 12 years old the scars from the plastic surgery would be gone. I don't intend to do it to please me. · I
wouldn't do anything unless the doctor advised me.
Q. The only time you have spoken to him was
·
page 80 l about four months ago Y
A. Yes, sir.
Mr. Boothe : That is all.
Mr. Bryan: We stipulate; sir, that the speed limit through
there is 25 miles an hour. I think that it is shown on one of
the sig-ns in the pictures.
Mr. Boothe: That is agreeable.
Mr. Bryan: With the exception of the doctor, that is the
Plaintiff's case.
·
Mr. Boothe: We have two ladies, your Honor, whose testimony, I think, will be short.
The Court: We will go on, then, until 1:00 o'clock.
Mr. Boothe: Call Mrs. Long.
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Thereupon
MRS. CARL LONG
was pi·oduced as a witness on behalf of the Defendant and,
having been previously duly sworn, was examined and testified
as follows:
DIRECT EXAMINATION.
By :i\Jr. Mason:
Q. Will .you give the Court and jui·y your name 1
A. Mrs. Carl Long.
Q. ·where do you live¥
A. Springfield, West Virginia. •
Q. That is in Hampshire County t
page 81 ~ A. That is in Hampshire County.
Q. Where with ref ere nee to the curv~ of the, road
leading from Romney into Springfield do you live l .
K. About 250 yards from the curve, I think.
· Q. From the curve. Do you know where Shannon's store
is there in Springfield Y
A.. Shannon's store ·y
Q. Shannon's.
ould you read the question 7

,v

( The pending question was read by the reporter as above
recorded.)

•

A..
Q.
A.
Q.
A.
Q.
A.
Q.
A.

Yes.
How far is your home from Shannon's store Y
:About 250 hards. The store is right in the curve.; ·
Do you know Phillip Ru.ssell f
Not-you mean previous to the accident f
I mean do you know him now.
Yes.
Did you know him on September 17th i
No.
Q. Did you see a truck belonging to the National Fruit
Product Company on that day?
·
A. Yes.
· Q....Where did you see it1
A. Passing· the road in front of my home.
l)age 82 ~ Q. In which direction was it going!
A. Going- north-here (indicating-), I guess.
Q. Towards Springfield 1
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Mrs. Carl Long.
A. Towards Springfield.
Q.. "\Vas your attention directed toward that truck on that
day?
A. Yes.
Q. What was the occasion of your attention being· directed
to the truck?
A. Well, some children were on the porch with me and w~
were talking of the big apple on the trucJr. ·, ·..- · . . .
.~
Q. Do you know to ~horn that truck b_elonged 1
,
A. I didn't know the na,me of the company. at. that time.
Q. Do you know now to whom that tr11ck belonged?
A. Yes.
·
Q. What company!
.
A. The National Fruit Product.
Q. You say that it has a big apple on the side1
A. Yes.
'
·
Q. At the· time that that truck went past your home, can
you give the jm~y an estimate as to what rate of speed it wal:'
traveling?
A. I would think around 25' or 30 miles.
Q. Per hour?
A. Per hour.
page 83 ~ Q. That was outside of the village limits? .
A. Yes-just outside. · .·
Q. Just one other question. : · .
Had you ever seen any of these trucks of the National Fruit
Product before this date?
A. Yes; many of them.
Q. Many of them?
·A. Yes.
Q. On what side of the road was this truck traveling at the
time?
·
A. The right-hand side.
Q. How far did you observe that-truck after it went pa·st
your house?
·
A. Vle watched it go around ·the curve.
Q. And on what side of the road was it traveling?
A. The right-hand side.
Q. All the time you saw it Y
A. All the time we saw it.

•

Mr. Mason: Your witness.

.

.
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Mrs. Carl Long. .
CROSS EXAMINA~IO:N.
By Mr. Bryan:
· Q. Mrs .. Long, which way do you live out of Springfieldtowards Romney or. towards Cumberland t .
A. Towards Romnev .
.Q. Towards Romney 1
page 84 ~ A. Yes.
Q. Let me ask you to look at one of these photographs. Maybe you will- feel -a.t,.home seeing· it. · Does· that
picture mean anything to you as the road ·coming from Romney!
. A. ·Yes. That is the road. ·
Q. About- where do you live? ·
A. I think rig];it there ( indicating )-right in there. I think
th~t is the roof of my house. I can't tell.
Q. But it is near that .house there (indicating)? _.
A. It is below-between .tha~ and Springfield.
Q. Between that: and Springfield l
A. Between that beer sign there.
Q. The beer ~ign is nearer to us than your· house?
A. No. 1\fy house is nearer to the curve. . ·
Q. The beer~ sign is between where we are standing in this·
picture and your house?
. A. Yes.
Q. And how far ·are you back. from the highway?
A. Well, I would say we ·are about 30 feet Understand I
wasn't sitting..on my porch. My ;porch is back a iittle farther.
I was sitting on a neighbor's. porch. That porch was closer
than my porch is to the highway. I think it is 30 feet back.
; Q. You gave some ·distance as being from Springfield. ·
A. My house is about 250 yards, and this would
page 85 ~ be between 250 and 300.
· :
Q. From what--part ·of Springfield?
A. From the curve· where the accident- occurred.
Q. And .you were talking to the children there t·
A. Yes.
·
Q. Can you see the surface of the road. from that porch Y
A. Oh, yes. It was higher. ·
Q. It was up above t ·
A. Yes-look right clown on the surf ace of the road.

1\fr. Bryan: That is all.
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. 1J1rs. Homer Loy.

RE-DIRECT EXAMINATION.
By' Mr. Mason:
Q. Mrs. Long,I hand you here a photograph marked Exhibit 14, and ask you to examine that and tell the Court and
jury if you can see your house in that picture.
A. Yes. This is my house (indicating), showing· right there.
This is my home.
Mr. Mason: Your Honor, there w~s one questio~ which was
omitted.
Q. vVill you tell us who else was with you there on that
Sunday?
A. l\Iy sister and these children.
Q. Who is your sister T ·
A. Mrs. Taylor. She is not here.
Q. Was Mrs. Loy there 1
page 86 ~ A. They were there together.

Mr. Mason: That is all.
Mrs. Homer Loy!
Thereupon

MRS. HOMER LOY
was produced as a witness on behalf of the Defendant and,
having been preyiously duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. :Mason:
Q. Will you give the Court and jury your name 1
A. Mrs. Homer Lov.
Q~ Where _do you live?
A. Springfield, West Virginia.
._
. Q. ·w11ere is your house with reference to the curve of the
road at Springfield T
.A: That is, I )VOUl~. say, about 300 vards from the curve.
Q. In which direction t
·
A. East.
Q. That i's in the direction towards Romnev-is that cor- ,

rect?

·

.

~
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llfrs. Homer Loy.

A. Yes; sir.
Q. Will you talk a little louder, Mrs. Loy?
A. Yes.
Q. W ~re you on your porch on that aftemoon of
.page 87 ~.the l7th of September, the day when the truck of
, the National Fruit Product Company was involved
in a collision with Mr. Wagner's car?
A. I was.
Q. Do you remember the accident occurring there at Springfield f

·

"

A. Yes, sir.
Q. Did you see that truck prior to the accident?
A. Yes, sir.
(~. ,vhere did you sec it1
A. Just as it went by the house.
Q. What-directed your attention to the truck on that occasion 1
A. I was sitting out on the porch just watching the traffic
and ,noticed the truck.
.
By Mr. Bryan:
_
Q. And did what J
A.. Just noticed the truck-outside on the porch.
By :Mr. Mason:
Q. At what rate of speed would you say that truck wa~
traveling at the ti.me it passed your house¥
A. Between 25 and 30 miles an hour.
Q. Is your house in or outside the unincorporated limits of
Springfield f
A. Outside.
page 88 } Q. On what side of the road was the truck traveling at the time?
·
A. Rig·llt-hand side.
Q. Did you notice the truck g·oing into the curve?
A. I noticed it go on down the road.
Q. Could you tell whether the truck slowed or increased iu
speed as it went to the curve t
A. I couldn't say that.
Q. You could not say thaU
A. No.
. Q. "\Vas it still on the rig·ht-hand side of the ro.ad when it
went around the curve?
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Jacob Foster Litton
Mr. Bryan: She said that she did not see it g·o around the
curve.
The Witness: I didn't notice it after it went past the house.

By Mr. Mason:
o
.
Q. At the time that it passed your house it was on the righthand side of the road?
A. Yes.
Mr. Mason: That is all.
CROSS EXAMINATION.
By Mr. Bryan:
.
Q. As the road goes by your house that is down grade from
Springfield, is it not?
·
page 89 ~ A. Yes.
Q. Is that a considerable grade?
A. Not so much.
Q. But· it is a grade from Springfield for about a half a
mile toward Romney?
·
A. Just a slight gTade.
Mr.. Bryan: That is all.
Mr. Mason: Jacob Litton I
Thereupon
.
JACOB FOSTER LITTON
was produced as a witness on· behalf of the Defendant and,
having been previously duly sworn, was examined and testified as follows :
DffiECT EXAMINATION.
By Mr. Mason:
Q.· Give the Court and jury your name. ·
A. Jacob Foster Litton.
Q. Where do you live, Mr. Litton Y
A: I live in Charlestown, West Virginia.
Q. Were you in Springfield on the 17th of September of
last year?
·
A. Yes, sir.
Q. What were you doing there?

Nat. Fruit Prod. Co., Inc., v. Eric Lloyd Wagner, etc.

i5

Jacob Foster Litton,
· A. 1Ve lived there at that time, out north from Springfield.
Springfield was our address at the time.
page 90

~

Mr. Bryan: I cannot bear you, Mr. Litton.

A. We lived in Hampshire County at that time, about.three
miles from Springfield at that time on a farm. I had been
visiting that clay at my aunt's daughter's that lived over from
Springfield. We had to go through Springfield. That wa~
how I was in Springfield.
By Mr. Mason:
Q. Were you on the i·oad from Romney to Springfield on
tl~at day?
·
·
A. Not all the way to Romney.
Q. On that road from Springfield to Romney?
A. Yes.
Q. Did you see a truck belonging to the National Fruit
Product?
A. Yes, sir.
.
.Q. Where did you see that truck with reference to Springfield 1
A. The first time I saw the truck was at the Potomac River
Bridge this side of Romney.
Q. How far from Springfield t
A .. About two miles.
Q. How long did you follow that truck? Did you see the
truck all the way into Springfield?
A. No, sir, I didn't follow it all the way. It was out of
sight part of the time.
page 91 ~ Q. How did it get out of sight f
A. There was a dip went down-went down into
a dip. When he went over the top of the last knoll he went
out of my sight. I never did get sight of him into Springfield.
Q. From the time that you saw the truck until the time it
got out of your sight, did you stop any?
A. No.
Q. You l1ad not made any stops at all?
A. No.
Q.- Were you following the truck of the National Fruit
Product Company, or was it following you?
A. I was following it.
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Jacob Foster Litton
Q. .And I believe you said that the first time you saw it
was around the Potomac River Wire Bridge!
A. That was where I saw it the first time.
Q. How fast was that truck traveling at the time you first
saw it?

l\fr. Bryan: We object. It is too remote. There is no relevancy to this evidence-how fast he was going two miles from
the scene of the accident.
The Court: This was for two miles prior to his reaching
·
Springfield Y
Mr. Bryan: Yes, sir. And it was out of sight after it went
over the last knoll before you got into Springfield.
The Court: I think that it has some relevancy in
page 92 ~ one particular, and that is as to the statement that
Mr. Wagner testified to as having been made by
the truck driver.
Mr. Bryan: Well, sir, the only relevancy, as I understand
it, would be to prove a prior inconsistent statement, aRd that
is not what is attempted here.
·
The Court: Mr. Wagner testified that the truck driver had
stated that he was trying· to reach Cumberland by 4 :30.
M:r. Bryan: ·we note an exception, sir.
The Court: All right, sir.
Mr. Mason: Read the question.
(The pending question was read by the reporter a~ fo1lows:

"Q: How fast was the truck traveling at the time you first
saw it?'')
A. When the truck went past me first I don't think it was
traveling over 30 miles an hour. ·when it passed me I was ·
sitting still and the truck passed me. I µon 't think that it was
going over 30 miles an hour.
Q. After you started following it, did it increase its speed?
A. It didn't increase in speed until it went over the knolJ,
and when it went down it did a little bit. I gained on him a
little bit, and when I got to the top I slowed down a little bit.
I was going at a moderate gait. I never got in sight of him
any more after l1e got over the knoll until I seen
page 93 f him turned over at Spring·field.
Q. On what side of the road was this driver
traveling at t11c time that you saw him 1
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Jacob Foster Litton.
:Mr. Bryan: .We object, if the Court please, for the same
reason.
_
The Court: Objection sustained.
1'Ir. Mason: All right, ~ir.
Q. You got to the scene of the accident, did you?
A. I didn't get tbe question.
Q. Did you get to the scene of the accidenU
A. I got there after it happened. I wasn't no eyewitness
to it turning· over~
·
~- Did you get out of your car at the time¥
A. No, sir.
Q. _You did not get out?
A. l was out of my truck, yes.
Q. Did you make an examination there of the road 1 ·
A. I was all around the truck there~
•
Q. I will ask you to state to the jury whether or not you
saw any skid marks on the right-hand side of the road.
A. No, sir; never saw no marks on the road.
Q. Did you examine it for the purpose of finding ,such
marks?
A. l never examined to see any marks, but while I was there
.I never noticed any marks on the road.
page 94 ~ Q. Did you notice on which side of the Wagner
car it was struck Y
A. It was struck more on the left-hand side. He was coming in from that way (indicating·). He was struck more on
the left-hand fender, and the other was going to the left.
Q. Did you notice on what part of the truck it was struckf
A. I would say more on the front end.
Q. On which side of the front end f
A. The left.
Q. On the left side f
A. The left of the front end, mor(l so on the left front
fender.
l\fr. Mason: You may inquire.

CROSS EXAMINATION.
By Mr. Bryan:
Q. ::Mr. Litton, you lost sight of this truck after it went
over the last knoll between you and Springfield?
.A. Yes, sir.
·
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Q. }.,rom the knoll into Springfield is aboµt a- mile, or a
half a mile ?
A. Just about a half a mile, I figure.
Q. About a half a mile?
A. Yes, sir.
Q. Up until that time you were keeping rigllt.
page 95 ~ behind him, were you 1
A. Up until he went out of my sight.
Q. How· far behi~d him were you travelingi
·
A. Oh, I wouldn't want to say. I just don't know the distance.
Q. ·would you say 50, 60, 100 feetf
A. ]\fore so 100 feet behind him.
Q. About 100 feet or more bel1ind him 1
A. Yes, sir.
Q. But by the time you got to the top of that last knoll hr
was out of sight 1
A. Yes, sir.
Q. And he would make time going down hill, would he not?
. .A:. He probably could gain a little time going down hill.
Q. You kept rig·ht on into Springfield, did you?
A. I slowed down when I passed some people. I could lrnvr
kept up with him all the way into Springfield, but I \'irasn 't:
trying· to.
Q. You were going along about 100 feet or a little morl>
behind him f
'
A. Yes . .
Q. And he went on and you slowed up a little?
A. Yes.
Q. But when you got to the top of the knoll he had gone
that half mile and was out of sig·ht f
page 96 ~ A. He wouldn't have to ~o that half a mile to
get out of sight.
Q. But you did not see him when you got to the top of tlJ13
knoll?
A. No.
Q. But -in that 100 feet or more t11at you went he had gotten
a half a mile f
· A. I don't know if· he would be a half a mile.
Q. If he had passed the curve and you were on the top of
the knoll and the knoll was a half a mile from the curve, he
was at least a half a mile ahead of yon, wasn't he?
(No answer.)

Nat. Fruit Prod. Co., Inc., v. Eric'Lloyd "\Vaguer, etc.

79

C.R. Hawkins.
Q. There was a right smad grade from the knoll to the·
curve, was there not i
A. No, sir, not a whole lot of grade there. It is just
g-radual down. It isn't as steep as coming up the other way.
Q. But he was making time on the downgrade?
A. It is just a short distance coming down in that dip.
l\Ir. Bryan: That is all.
l\fr. Mason: That is all ..
1\fr. Boothe: If your Honor please, our next witnes~ wilJ
be the state.officer and I imagine the examination will ·be righ1.
long, so I suggest that we adj ourri.
The Court: We will recess until 2 :00 o'clock.
page 97

~

(Whereupon, at 12 :45 o'clock p. m., a recess wus
taken until 2 :00 o'clock p. m. of the same day.)

page 98}

AFTERNOON SESSION.

(The hearing was resumed at 2 :00 o'clock p. m., before Jm.;tice William P. Woolls and a jury.)
·
l\fr. Mason:

Officer Hawkins !

Thereupon
OFFICER C. R. HAWKINS
was produced as a-witness on behalf of the Defendant and,
having· been previously duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By l\fr. Mason:
· Q. Give the Court and jury your name.
A. 0. R. Hawkins.
Q. Where do you live, Mr. Hawkins?
A. Romney, West Virginia.
Q. Do you hold any official position with the state of '\Vest
Virginia?
A. Yes, sir.
Q. What is that?
A. Corporal, Department of Public Safety.
Q. Is that what is commonly known as the state police?
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A. That .is right.
Q. ,Vere you a member of that Department on the 17th.. of
September, 19441
·
A. I was.
page 99 ~ Q. Where were you stationed?
A. In Romney.
Q. ·where is Romney with reference to Springfield?
A. Romney, West Virginia, is nine miles south of Springfield.
Q: In what county
Romney¥
A.· Hampshire.
Q. In what county is Springfield?
A. Hampshire .
Q. Did you receive a report of the accident, or an accident
occurring at or near Springfield 1
A .. I did.
Q. On the 17th of September?
A. That is right.
.
Q. What did you do, if anything, with reference to that
accident!
A. An investigation was made at the scene of this accident
on that date.
Q. Ca_n you tell us what time you received the report of
the accident t
.A.. I received a telephone call at 4 :15 p. m.
Q. Do you know who called you?
A. The operator.
Q. That is reporting the accident?
A. That is right.
·page 100 ~ Q. What did you do after you received this report of the accident occurring?
.
.
A. I went immediately to Springfield.
Q. What time did you _arrive at Springfield f
A. I arrived at Springfield at 4 :35.

is

Mr. Bryan: Where was it that he received the ·calH
By Mr. Mason:
Q. Where were you f
By Mr.. Bryan:
Q. Wben you got the message you were in Romney, were
you! ·
- A. That is right
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C. R. Hawkins.
Bv l\Ir. l\Iason :
"'Q. ·when you got to the scene of the accident, I believe you
stated that you made an investigation..
A. That is right.
Q. Will you give the jury in your own words what you found
there 1 State just what you found there at the scene of the
accident.
A. Gentlemen, our findings wereMr. Bryan: (interposing) Mr. Haw·kins, I cannot hear you,
sir.
A. Yes, sir.

Our findings werepage 101

~

Mr. Bryan (interposing): vVe object to thatwhat his findings were.

· By the Court :
Q. ·what did you find?
By Mr. Bryan:
Q. ·what did you see?.
- By l\fr. Mason:
Q. What were your findings!
.
.
:Mr. Bryan: I do not want him to give his conclusions-just
what be saw when he was there.
·
1\fr. Boothe: What he did and what he measured.
l\It. Mason: That is what I had in mind.

A. Yes, sir.
At the scene of t]1e accident I found a 1941 Chevrolet. sedan
bearing· District license 72253, and a 1941 Auto Car tractor
trailer bearing· Virginia· license T-74430.

...

By Mr. Mason:
Q. Let me interrupt you there. To whom did the 1941
Chevrolet car belong, bearing tl1e District license?
A. The passenger car belonged to Mr. Walter A. Wagner,
of vVashington.
Q. To whom did the tractor trailer job belong?
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A. The tractor trailer vehicle belonged to the National
Fruit Product Company.
.
Q. All right, sir... Now, will you give the jury as well as
you can, in your own words, a description of the
pag·e 102 ~ intersection of the road leading from "Green
Spring to Springfield, "\Vest Virginia, coming into
Route 28¥
A. The Green Spring road intersects Route 28 right in
Spring.field, we would say the center of Springfield, there being a curve on Route 28. In going north on this highway the
curve is to your left. · The Green Spring road intersects at
this curve, which is a secondary-it is paved narrowly, the
Green Spring. Route 28 is a first class road.
Q. The Green Spring-Springfield road is known as a secondary road 1
A. A secondarv road.
Q. And Route 28 is a main highway-is that correct?
A. That is correct.
Q. How far is the curve from the Green Spring Road which ·
iutei:sects there in Springfield f
A. Gentlemen, it is right at the curve. As I have stated,
the Route 28, traveling north, is a curve to your left, and
the Green Spring road intersects on the north side, right at
the curve.
.
. Q. Now, is there any sign on the road leading from Green
Spring to Springfield at the point where it intersects Route
287
A. There is. There is a stop sign just before you get to
Route 28.
·
Q. How far is the stop sign from the main porpage 103 ~ tion, or the edge of Route 28 t · ·
A. That stop. sign must be 50 to 60 feet from
Route 28 proper, because the intersection is very large there.
It is an immense intersection.
Q.. At the place where the stop sign is erected, can you
state what visibility, or what distance of visibility a person
would have stopping immediately at the stop sign f
.
A. You would have full vision of the intersection, but in
stopping back-clear back at the stop sign-you could not
see the entrance of the Milleson Mill Road. That is a road
to the left entering into there. You wouldn't l)e. able to see ·
that at the stop sign; but you could see the entire intersection·
of Route 28.
·
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C.R. Hawkins.
Q. Would you be able to see •cars approaching from that
curve by stopping at the stop sign?
A. Yes. You are able to see the roadway. However, you
wouldn't be able to see vehicles approaching from the north
on Route 28, because the stop sign is back too far.
Q. You are referring to the· north, are you, 'referring to
the road from Romney to Springfield!
.
A. No. Vehicles coming in from Cumberland to Springfield,
you wouldn't be able to see their approach.
Q. Would your visibility be increased or decreased by going up to the berm of the road 1
A. In my judg·ment, the visibility would be inp~ge 104 } creased.
Q. What is the purpose of those stop signs f
Mr. Bryan: We object.
The Court: Objection sustained.

By Mr. Mason:
Q. At whose instance are those stop signs erected?
A. By the State Road Commission.
Q. Is the traffic tliat is on Route 28-is that an arterial
highway?
Mr. Bryan: We object. What relevancy does that have in
this case?
~fr. Mason: I think that that is the very history of this
case.
l\Ir. Bryan: He has a right to go onto the arterial highway.
There.is no statute in this state making any distinction. What
·is the relevancy, whether it is an arter~al highway, secondary
or primaryt
The Court: Overruled. You may take an exception. That
can be covered in the instructions.
Mr. Bryan: May I ask what is meant by "arterial l1ighway'' f Is it AS defined in the statute, or this witness's opinion, or just what is it?
Mr. Mason: As defined bv the statute.
l\fr. Bryan: Then the statute speaks for itself.
Th<3 Court: Ask him if it is an arterial highway.
Mr. Bryan: The statute would define it, and I
page 105 ~ would like to see a definition.
l\fr. Mason: I have tbe code with me. If is in
Ur. Boothe's office.
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O. R. Hawkins.
Mr. Bryan: There is a code right downstairs. Yv e are trying this under the Virginia statute.
Mr. Boothe: Yes. If the Virginia statute does not define
"arterial highway", then. we will have some.thing that does,
sir.
The Witness : Your Honor, I have the law here if you would
care to use it.
··
The Court: Y ot1 may give it to counsel.
Mr. Mason: Strike out the last question.
Q. When you got there to the scene of the accident did
you make any investigation of the road with reference to
seeing if there were any marks on the road t
A. I did.
Q. Will you tell what yon found there with reference to
any marks on the road?
A. At- the scene of the accident, gentlemen, I found skid
marks extending in the right lane from south to north. These
skid marks crossed from the right lane across the center line
directly to the rear of the trailer tractor where it was upset.
Directlv back of the rear wheels of th etrailer tractor and
in the left lane we found cut-in pavement two places in thtl
road. This pavement is known as black-top, and
pag·e 106 ~ it was cut out.
·
::M:y investigation revealed that-these two gouges
made in the road-

M:r. Bryan (interposing): Just a minute, !fr. Hawkin~.
We object to any conclusions that you arrived at. The jury is
here to draw the conclusions.
The Court: You testified that there were two places cut
out of the road.
·
The Witness: Yes.
The Court: Unless you know how they were cut out of
the road you cannot testify. If you I01ow how they were cu1
out, you may testify, but if it is a conclusion which you
reached, you cannot testify to it.
·
The Witness: I found that the right front wheel of Mr.
Wag~er's car, the tire had been blown from the rim and tbP
rim of that right front wheel had on it tar or material-roacl
material. Also on the left front under the running g-ea1~ of
Mr. Wagner's car was badly damaged, but I was not -able to
find. any such material on it.
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C. R. ·Hawkins.
The left wheel was broke down-the left front wheel. What
made those marks I am not able to say.
That is my :finding.
By Mr. Mason:
.
Q. You say that those marks were. on the right-baud side of
the road-started on the right-hand side of the road Y
A. That is right..
page 107 ~ Q. Did you have any ronversation with Mr.
ag11er on that occasion 1
A. He, :Mr. "\Vaguer, was there at the scene of tlle accident
when I arrived. l\Ir. Wagner lmd received some .injury and
l1e was still in a shocked condition. He was still in a shocked
condition an hour and a half nftcr the accident occurred and
maybe longer. I am not able to answer.
Q. Did he make any statement to you on that occasion?
A. He did not.
Q. Did you have any conversation with Philip Russell, the
driver of the National Fruit Product Companyf
A. I did.
Q. Did lie make any 8tatement to you on· that occasion Y
A. He did.
Q.
as '\Yagner present at the· time Mr. Russell .made a
statement?
A. l\fr. Wagner was· there, back and forth.
Gentlemen, I asked J\fr. v\Tag·uer to either sit down or lay
down in the first instance, because his condition was right
serious. Sock is s·omething that we have to handle very carefi1lly berause a lot of times you nevP-r know just what the results will be if they rec.eive an injury, and sometimes the
shock is greater than the injury, and the re~ults sometimes
are. fatal. .And Mr. ,vag110r said, '·'No;" he
page 108 ~ wouldn't care to sit down or lay down, but he was
on his feet tl1e entirP- time, and he was back and
forth to the car and was there p~rt of the time when I was
talking to Mr. Russell. He· wasn't tl1ere the entire time.
Q. Did you make a plat. of that road, or a diagram of what
you found at the sceue of the accident?
·
A. I did.
Q. Do you have that plat with you 1
A. I do.
Q. When did y011 make this, l\fr. Hawkins?
A. I made it at Sprin~·fielcl that evening..
Q. On the day the accident occurred r

"r

,:v
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O. R. Hawkins.
A. That is right.

,v

Mr. Mason:
e desire to offer this plat in evidence. I
l,elieve it would be Defendant's Exhibit Number 32.
You may question him on that if you wish.
Mr. Bryan: I understand that this plat is offered as a
drawing made by this witness, as descriptive of what he found
there. vVe, of course, do not admit it as being- an accurate
eng·ineering sketch.
Mr. Boothe: Yv e do not think that it would be an accurate
engineering sketch, but we do claim it to be _what this witness
found ther~· when he got there 15 minutes after the accident,
and that is the plat that he c1rew that afternoon.
( The document, being a plat of the scene of the
·page 109 ~ accident, was received in evidence and marked
"Defendant's Exhibit No. 32.")

CROSS :B~XAMINATION.
By Mr. Bryan:
Q. Mr. Hawkins, just a few questions.
A. Yes, sir.
·
Q. These skid marks you say were about 24 feet in length?
A. That is right.
Q. That is right?
A. Yes, sir.
Q. And it leads from the trnek 's right-lmnd sidC1 over to
the truck's left-hand side of the Mghwayt
,
A. In traveling north on Route 28 the trailer tractor was
traveling in the right lane., or his side of the road.
Q. I did not ask you that. I asked :vou if the skid marks
did not lead from the truck's right-liand side of the road to
the truck's left-hand side.
A. No. The skid marks continued from the south to north
across the center line to the rear dual wheels of the tractor
trailer.
Q. From south to north 7
A. From south.
Q. Now, in the direction that that truck was going, the
right-hand lane would be the south lane, or the
page 110 ~ north lane?
A. The right-hand lane is the east lane because
Route 28 goes north and south.
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Q. Well, if the highway goes north and south, how could
the marks cross the ceutei· if they went from south to north 1
A. You didn't follow me.
Q. I think I follow.
A. The vehicle was traveling north.
Q. What is that¥
-A. The vehicle was traveling north.
Q. ,Vhich one¥
A. The trailer tractor.
Q. All right.
A. The skid marks started in the east lane, crossed the
center line to the west side of the road to where the tractor's
rear wheels were.
· Q. You told ~e a minute ago that they went from south
to north across the center of the highway.
A. That is correct, because the highway is north and south.
Q. If the highway goes north and south and the tracks go
north and south, how would the tracks cross the center of
the hig·hway Y
A. Because we were able to follow the skid marks ·across
the center line to the lane on the west side.
page 111 ~ Q. "\Vell, then, the tracks followed exactly the
direction of tl1e road--the tracks went northwest.
A. They crossed the center line, yes, sir.
Q. So that the tracks crossed from the truck's right-hand
side of the road to the truck's left-hand side of the road.
A. To the left lane, is right.
Q. Right? And they came o,er into the lane which you
would use if you were going in the opposite direction from
which the truck was going·!
A. That is right. ·
Q. How wide., approximately, were those marks?
A. Those marks were approximately 8-the skid marks
were approximately 8 to 10 inches wide, they being dual
wheels.
Q. Dual wheels 1
A. Yes, sir.
Q. And there was one line 8 or 10 inches wide running
along about 24 feet?
A. Four lines. You have dual wheels on the trailer-dual
wheels, you see.
Q. Yes.
A. And each tire on vour wheels is 8 or 10 inches wide.
They are heavy tires. .,
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Q. Yes. Is that true on tbe trailer as well as the tractor!
.
A. No. · The trailer has dual wheels, where the
page 112 ~ tract.or has single wheels on the front ·and dual
on the r~ar.
Q. Let us take the trailer.
A. Dual wheels.
Q. All around 1
A. Yes, sir.
Q. In other words, it has eig·ht wheels on tbe trailer?
A. Well, gentlemen, there is a fifth wheel on a trailer. The
dual wJ.ieels on the tractor, of course, are under the :fifth
wheel, as we call it.
;
Q. Under what?
A. The fifth wheel; and there are dual wheels on the rear
end of the trailer also,-but the dual whee.ls of the tractor are
h1 under the front end of the trailer.
.
Q. If you look at it from the side of the tractor and tbe
trailer you see three sets of wheels.
.
A. That is correct.
Q. The first that you see are under the front end of the
tractor. · _
·
A. Right.
Q. They are single.
A. They are single.
Q. The second that you see are dual wheels and they are
under the rear of the tractor and the front of the trailer-is
that correct 1
page 113 ~ A. That is correct.
Q. And then comes the dual wheel under the
rear of the trailer?
A. That is right.
Q. You say that you saw four skid marks f
A. That is right.
Q. Two over here (indicating), and two over there (indicating)?
A; That is right.
Q. Now, did all four of th~m cross the center of the highway?
A. They did.
Q. They didf
A. Yes.
Q. Do you happen to know, Mr. Hawkins, whether there
are brakes on all of the wheels of the trailer·? .
A. Yes, sir.
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Q. There are brakes on them Y
A. Yes, sir.
Q. And this truck I.tad air brakes, did it not f
A. That is correct.
Q. L, it true that the brakes work on tbe two front wheels
of the tractor and two rear wl1eels of the tractor and the
two wheels furthest back on the t.rniler? In other words,
thev work on six wheels?
page 114} A. That depends ·on your make of vehicle.
Q. On this one1
·
A. I am not able to answer whetl1er the Auto Car has
that hook-up or not. I do know that in most instances they
are hooked up that way, but I am not able to answer because
I don't know how llie Auto Car hook-up is.
Q. Do you know what is the over-all length of the tractor
and trailer 1
A. If I remember correctly, it is 35 feet.
Q. Thirty-five feet over-all 7
A. Yes, sir. I could be mistaken in that. I am not able
to say definitely.
Q. Now, 011 this plat that yon have drawn, which is Defendant's Exhibit Number 32, can you see that, Mr. Hawkins Y
A. Yes, sir.
Q. Now, according to this map, this line-and I am running the eraser along it-is the center line of the highwayis that correcU
A. That is correct; yes., sir.
Q. And the cuts that you mark are both on the truck's side
of that center line. You can see th~m right there, can you
notf
A. This is the route going north.
Mr. Bryan: I will withdraw. that question. I am wrong .
on that.
. page 115

~

Q. Those arc the cnts that you mentioned were
on the truck's left-ban cl side f
A. That is correct.
Q. Rightt
A. Tliat is correct.
Q. And the farthest cut over was in only about a foot or
two from Mr. ,vag·ner's right-hand side of the highway-is
that righU
.
A. Yes. This (indicating) is the lane he intended traveling south toward Romney.
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Q.· That was the way M:r. Wagner was going?
A. Yes.
Q. Both cuts are in his lane of that higl1way-is that correct?
· A. That is correct.
Q. Right?
A. That is correct.
Q. And the one farthest over on the right is only about a
foot or two from Mr. "\Vagner 's right-hand side of" the highway?
A. That is rigllt.
Q. Right?
A. That is right.
Q. And Mr. ,vagner's car was damaged in the left frontright?
page 116 ~ A. Right.
Q. And it was lVIr. Wag·ncr's left front tire
that cnme off the rim?
A. Both tires were off the rims.
Q. Yes. But you told us about theA. (interposing) The right front tire was off the rim
and the rim was damaged, and the left front wheel amI tire
were broken down.
Q. So that on the left front axle it was practicaUy down f
A. Yes. That car has lmee action and it was right down
on the g;round.
.__
Q. Tl1e axle of the left front?
A. Yes.
Q. The axle of the left front of tl1e
agner car was just
· about down on the surface? ·
A. The knee action was on the surface.
Q. Now, on the knee action did you see any of this black
top?
A. I stated "No." I was not able to find any of it on the
knee action, but I did find black top on the rim of the right
·front wheel.
Q. On the rim of the right front wh.eel?
A. Yes.
Q. If you will assume for a minute that this cut
page 117 ~ which is closest to the edge was made by the
right fro·nt wheel, Mr.· w·agner~s car was away
over to the right, in bis lane of traffic, was it noH

,v

The Witness: Your Honor, may i ask a question 1
Mr. Bryan: No. I want the question answered.
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The
The
The
The

Witness : Am I an expert witness 1
Court: You have to answer the question.
Witness: I have to answer the question first?
Court: That is. right.

A. The accident-the point of cpllision was not here (il;1dica ting).
Mr. Bryan: I did not ask you that. I did not ask you for
your opinion.

Q. Is it not a fact that if this cut here (indicating) nearest
the right-hand side, was made by the right front ax]e of
Mr. Wagner's car, it indicates that Mr. ,Vagner was hugging
his right-hand edge?
·
·.
,
A. The right front axle was not down on the ground. It
was the right front wheel that was down on the ground.
Q. All right. The right front wheel-if the right front
wheel made that cut, it shows that·the rig·ht front wheel was
hugging the right side of Mr. Wagner's right lane, does it
not?
A. If that cut be made by that wheel, yes., sir.
~
Q. Now, you know, do you not, Mr. Hawkins,
page 118 ~ that what you marked as 1\filleson Mill road ex~
tends on down to in front of the Green Spring
Road¥
A. That is correct.
Q. That is correct. So that the stop sign is not on the
entrance of the Green Spring· road into Route 28, but on the,
intersection of the Green Spring road ahd the Milleson Mill
road.
A. No, sir. There is a stop sign here (indicating)_:a stop
sign here.
Q. Yes.
A. Because the Milleson Mill road is a secondary road
also.
Q. How far is'the edge of Route 28 to that stop sign 1
A. Every bit of .50, and possibly 60 feet.
Q. Every bit of 50 or 60 feet t .
A. That is right.
Q. From this edge of the highway (indicating) to the stop
sign f
·
A. Yes. A·s I have sta tecl, that is an exceptionally large
intersection.
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Q. You have got this road (indicating) as 30 feet wide.
A. That is right.
Q. So that if the stop ~ign js 50 or 60 feet ·from the edge,
it would be twice the distance-twice the width of that road
from that edge.
page 119 ~ A. That is right.
·
Q. So that this road would be away out here
(indicating).
·
.
A. No. There i.s a large parking area right here in front
of the church. The churcl1 Rets considerable back and this
stop sign is right back along the edge of that church.
Q. You have g·ot the stop sign_ where you saw it, have you
n~I
•
A. The stop sign is not-I haven't got a measured distanc~
on it, no, sir.
. .
· Q. But you did tell me that the stop sign is 50 or 60 feet
from this northern edge of Route 28?
A. That is right; yes., sir.
Q. But it does not show that way on this map, does itT
A. \f\Te are not able to draw a map according to scale.
Q. According to the way you have got it here, you have got
.the stop sign about 15 feet from the northern edge. ·
A. I haven't stated the distance at all.
Q. You show it here 30 feet for the whole roadway.
A. That is a measured distance. I didn't measure that
distance.
Q. You show this as the center line (indicating).
A. That is right.
Q. So it is 30 feet wide ; it would be 15 feet from here over
·
here (indicating).
page 120 ~ A. That is right.
·
Q. Is it not al)out tlie same distance, according
to this map, from this edge to that stop sign (indicating) Y
A. '\Ve do notQ. (interposing) Is that not.a fact, on this plat"Y
A. You can't go by where that is·-where the stop sign is.
I did not measure that.
·
Q. You put this here as purporting to show the location
there?
,
A. Tl1at is right, because that is a secondary road.
Q. \Vha t has a secondary road got to do with the accuracy
of your map?
A. Not a thing in the wodd.
Q. If you say it is 50 or 60 feet, that shows about onequarter of the distance.
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A. I didu 't measure the distance.
Q. You are coming l1ere to tell the Court about these distances. Counsel asked you if you did not make measure.
mcnts. Now you say that you did not make the measurements.
A. I didn't make the measurements and I stated to the
Court that I didn't make the mea~mrements of the distance of
the stop sign from Route 28.
Q. It is a paved section from where the stop sign is out
to the northern or nearest edge of Houte 28, is it not T
A. It is all _paved, yes, sir.
page 121 } Q. It is all paved Y
A. Yes, sir.
Q. All of that areaway in thP.re is available for trafficis that correct?
A. That is correct:
Q. Now, Mr. Hawkins, you think that these skid marks
were made by the application of brakes l

·A. I do.

·

Q. How far from the truck was the Chevrolet car after the

accident?
·
A. ,vben I ai·rived at the scene of the accident the car
· was 21 feet ahead of the tractor and trailer.
· Q. Do you know., -of your own knowledge, how much that tractor and trailer weighed Y
A. Indeed I do not.
Q. It was fully loaded, was it n·ou
A. Yes.
Q. Loaded up to the gHlsY
A It was· 1oaded.
Q. And the load was coming out of the top after the accident, \,·ns it not?
A. If I remember correctly, it broke the rear doors and the
load ,vas sticking out back.
.
Q. As you come down from Romn'?y and make the turn to
the left, the road on tlw right is bank~d somewhat, is it noU
A. Yes. There is eorn~iderable elevation to the
page 122 ~ road.
Q. So as to keep traffic into the road t
A. That is rig·ht.
·
Q. ·was any part of the tractor-any of its tires ofH
A. They were not.
Q. They were not?
A. Thev were not.
Q. In other words, after the accident was over the tires of
the trailer tractor were all intact T
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Frank Fields.
A. That is right.
Q. All inflated"/
• A. That is right.
Mr. Bryan: That is al1, Mr. Hawkins.

RE-DIRECT EXAMINATION.
By Mr. Mason:
Q. Just a minute. Mr. Hawkin.s, can you state, of your
own knowledge, based upon your findings there, where the
point of collision was on this road t
Mr. Bryan: We object. That would seem to be a conclusion of this witness.
· •
The Court: It is a conclusion.
Mr. Mason: I asked him "based on your own knowledge."
]\fr. Bryan: He could not have knowledge if he did not
see it.
Mr. Mason: The physical findings.
page 123 ~ Mr. Bryan: The jury can find that as well as
he can.
The Court: Sustain the objeetiori.
Mr. Boothe: Note an exception.
The Court : Take an exception.
Mr. Mason: That is all.
Frank Fields !
Mr. Bryan: If the Court please, we just got a call from
Dr. Ferry stating that be liad had an emergency call, that he
would arrang·e to get down here just as soon as that is over.,
so we will have him here.

Thereupon

FRANK FIELDS
was produced as a witness on behalf of the Defendant and,
having been previously duly sw_orn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Mason:
Q. Will you give the Court and jury your name?
A. Frank Fields.
'
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Q. Where do· you live, Frank 1
A. Springfield, West Virginia.

·Q. What is your business or occupation f
A. Farming.
·Q. Do you know Philip Russell who was driving the tractor of the National Fruit Product Company on September
17th?
page 124 ~ A. Yes.
Q. Did you know him before that date?
A. No, sir.
Q. Where were yon on the afternoon of September 17th at
or about the time the accident occurred between the truck
. of the National Fruit Product Company and a car belonging
to Walter Wagner?
A. I was there at Springfield, sitting there on the store
porch.
· Q. I hand you a photograph, Exhibit Number 25, and ask
you to examine it and point out to the jury wl1ich is the store
on the porch of which you were sitting.
A. The store over here (indicating), with the Gulf sign
there.
Q. Turn around so the jury can see it.
A. Over here (indicating); this building at the east corner.
Q. Where is that store poreb with reference to the point
where the road leading from Green Spring to Springfield
intersects?
A. Well, it is almost direct across-not quite; ju&t a little
to the left of it, rig·l1t across from where it intersects.
Q. Was there anything between you and the point of intersection that obscured vour view of that intersection?
A. No, sir."
.
page 125 ~ Q. Do you know Walter A. Wagner, who was
driving the Chevrolet car?
A. I didn't know him till that dav either.
Q. Did ·you see his car coming· down the Green Spring
road?
A. I didn't notice the car coming up there until it stopped
there on the berm.
Q. "\Vha t was that 1
A. It stopped on the berm of the road, just out of the road.
I didn't notice it before that.
Q. After it stopped there at the berm., what did it do?
A. ·well, it started and come on out in the road.
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Q. At that time did you notice the truck of the National
Fruit Product Companyf
A. vVell, just about· that time the truck was coming around
the curve from Romney, going toward Cumberland.
Q. Had you seen the truck coming fl round there f
A. I don't remember which I· seen first.
Q. You saw the truck, did you t
A. I seen the tr~ck, yes.
Q. Before the accident occurred?
A. Yes, sir.
Q. How far away was the truck from :M:r. Wagner's car
when he entered into the highway T
page 126 ~ A. -It was right close. When he sonnded llis
horn he was close-50 feet, maybE-.
·
Q. Whom do you mean sounded the horn Y
A. When the truck sounded tbe horn.
Q. You mean when Russell sounded the l10rn on the truck f
A. Yes, sir.
Q. You say he -was right close 1
A. Yes, sir. I would say he was about 50 feet-right close.
I don't know exactly.
Q. What, if anything, did Russell do with reference to
. controlling· his truck when Wagner started across the road
there, if you know T
A. Well, I don't know. Just about the time it liit the car
he swung the truck over to the left.
.
Q. Wbere with reference to the center of the road did the
accident occur, Frank!
A. \Vell, it was on the right-band side of the road. I don't
know just how far in the road it was. ·
Q. Whose rig·ht-hand" side?
A. On the right of the road-of 28.
Q. Going in which direction Y
A. Toward Cumberland.
.Q. Going toward Cumberland¥
A. Yes.
Q. What part of tl1e Wagne1· car wa~ struckf
page 127 ~ A. The left front wheel and the front partthe side of it.
·
Q. ·what part of the National Fruit Product Company's
truck hit the Wagner car 1
A. I think the right front wheel of the tractor hit it.
Q. You have testified that you observed Mr. Wagner when
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he came to the berm of the road, stopping and then starting
out again. How many times did he stop his car f
A. That is all that I noticed.
Q. Who was with )~Ou on this occasion¥
A. Clarence Adams.
Q. What time in the afternoon did the accident occur?
A. Around 4 :00 o'clock in the evening.
Q. At what rate of speed would you say the truck of the
National Fruit Product Company was traveling at the time
of the accident T
A. 011, I don't know; just a moderate rate; around 25 or
30 miles an hour.
Q. Did you bear the hrakes going on on the truck 7
A. I can't say that I did. I don't just know. .
"'
Q. After the wreck was over <lid yon make an investigation
to determine what marks were on the road. or whether there
were any marks on the road?
·
A.. Yes, sir. · There were some mn rks on the road.
Q. ·where were those marks?
page 128 ~ A. From 'the right-hancl side around to the left
where be bad swerved the truck.
·
Q. Can you tell the jury what made those marks!
A. And there were some holes punched out in the black
top.
Q. On what side of the road were the holes punched out
of the black top?
A. They was about the center of the road, somewhere
there. I don't just know.
·
Q. Do you know what made the marks-not :referring to
the holes punched out, but the other marks f
A. You could see the truck track-the track of the tractor
trailer.
Q. On wl1at side of the road were those marks Y
A. They led from the right-hand side acroBs toward where
it turned over.
Q. FJ.·ank, you lmye testified that you saw Mr. Wagner
come up to the berm of the road and stop, and then start out
again. How far would it be pmfsible for Mr. Wagner to have
seen in the direction of Romney-that is, to his left--from
that point where he stopped on the berm of the road Y
A.. Oh, three to five lmndred fert. I don't know. It is a
long distance out there tliat you can see.
Q. You could see around the curve, could you?
· A. Yes. You can see on out beyond the curve.
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pag·e 129

~

Mr. Mason: You may inquire; Mr. Bryan.
CROSS EX.A.l\UNA'l'ION.

By Mr. Bryan :
Q. Mr. Fields, what you call the berm of the road is the
edge of the road that you come onto first when you come out
of the Springfield road t
A. Out of the Green Spring road.
Q. Yes.
A. It is a raise there. We call it the berm. The road is
elevated- right smart-28 is.
Q. About how far is that berm from over there where the
state put the stop sign?
.
A. \Vell, sir., I wonldn 't know-around 40 or 50 feet.
Q. Around 40 or 50 feet?
A. I would say. I don't know.
Q. Were you sitting- on tbis porch-were you leaning up
ag·ainst the wall of the building?
A. Just on the edge of the porch.
Q. With your feet hanging over?
A. Yes.
Q. Facing down the Green Spring _road 1
A. Yes, sir.
Q. The Green Spring· road comes rig·ht up to that store,
practically, does-it not?
A. Comes up right opposite.
page· 130 ~ Q. If it were extended it would come on across?
• A. No, not quite .
.Q. · It passes on down to a scl1ool house or church there,
does it not!
A. Yes.
.
Q. You were looking down this Green Spring road . and
saw Mr. Wagner's car coming across?
A. I saw it over there on the berm.
· Q. And to your knowledge, he only stopped.once?
A. That is so.
·
Q. You did not see him stop more than once f
A. No, sir.
Mr. Bryan: That is all.
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RE-DIRECT EXAl\UNATION.
By Mr. Mason:
.
Q. Frank, I forgot to ask you, how far away was the truck
of the National Fruit Product Company from the intersection when Mr. Wagner started to cross the road f
Mr. Bryan: He said that h~ did not see the truck.
Bv Mr. Mason:
"Q. Well, if you know.
A. Well, I don't know, sir. I didn't pay particular attention. I seen this truck an<l ]1e sounded his horn, 40 or 50
feet away.
Q. At the time he sounded his horn where .was
page 131 ~ the Wagner car?
A. Just like I tell you, it was ju.st starting in
the road. That is what it blowed at.
·
Q. Had Wagner gone across the road at the time that Rns-:
sell sounded. the horn on the truck?
A. No, sir.
Mr. Mason: That is all.

RE-CROSS EXAMINATION.

By Mr. Bryan:
Q. Yon heard the born but you did not hear any brakes
screech?
A. No, sir. I don't pay attention to the brakes.
Q. Did you ever try to make that turn with a truck or a
trailer at 30 miles an hour?
A. Never did. I never drove a truck or a car in my life.

Mr. Brvan: That is all.
l\Ir. J\fa.,son: Call Clarence Adams.
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Thereupon
CLARENCE A. ADAMS
was produced as a witness on behalf of the Defendant and,
having been previously duly sworn, was examined and testified as follows :
DIRECT EXA1vIINATI0N.
By Mr. Mason:
.
Q. Give the Court and jury your name.
page 132 ~ A. Clarence A. Adams.
.
Q. Where do you live Y
A. Springfield, West Virginia.
Q. By whom are you employed Y
A. I g-uess an insurance company, wouldn't it be f
Q. You mean- _
A. (interposing) The Timber Preserving Corporation, of
Green Spring.
Q. Did you ever work for the National Fruit Product Company f
A. No, sir.
Q. Do you know Philip Russell Y
A. Yes, sir.
Q. How long have you known Mr. Russell?
A. Why, ever since they had that wreck, I g11ess.
Q. When was that Y
A. The 17th of last September.
Q. Where did the wreck occur Y
A. Springfield.
Q. Where were you at the time of the wreck Y ·
A. I was sitting on the store porch, right there by the
side of the road.
Q. I hand you here Exhibit Number 25 and ask you to examine it and point out on the picture so the jury
page 133 ~ ·can see it where the store was on the porch of
which you were sitting.
A. Hight here, sir (indicating). Right on the front of that
porch.
·
Q. What is the name of that store?
A. Shannon's store.
Q. Was it open or shut on that day?
A. Closed~
·
Q. Who was with you, Clarence¥
A. Frank Fields.
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Q. ·what time did you go over there, with reference to the
time that the accident occurred?
A. Not over 15 minutes before the accident occurred.
Q. Do you know Mr. W. A. Wagne~t
A. Yes, sir.
Q. Did you know him before the accident occurred?
A. No, sir.
Q. Did you see his car on that day t
A. Yes, sir.
Q. Where did you see it for the first time f
A. Coming up over the berm off the Green Spring· road.
Q. At what rate of speed was he traveling at that time,
would ypu say¥
A. I wouldn't know. I would say 15 or 20 miles an hour.
Q. Did he stop T
page 134- ~ A. Right on top of the berm, yes, sir.
Q. Came to a stop. Then what did he do?
A. Looked to me like he stopped just about long enough to
put it in second and run rig·ht in front of the truck.
Q. Did you see the truck!
·
A. Yes, sir.
Q. How far away was the truck when you first saw it 7
A. You mean from the car 7
Q. How far away was it from you when you first saw the
truck?
A. Oh, I would say probably 30 or 40 feet.
Q. What directed your attention to the truck?
A. Well, I seen this car come up and I heard the truck
there and I knew something was go1:ng to happen. I coultl
see them both at the same time, yoli might say.
Q. At the time that you saw the truck, where was Mr. Wagner's carY
A. It was just pulling up over the benn·at the end of 28.
Q... From the'point on the berm there where Mr. ·wagner
stopped, was the truck in plain view?
A. Yes, sir.
Q. ·what distance would ·you say of visibility Mr. ·wagner
had toward the direction of Romney from where he stopped
on the berm?
page 135 ~ A.. I don't know. I would say 200 yards.
Q. Did you know what Russell did about the
truck after Wagner started aci~oss the road f
A.. Do I know what ha did?
·
Q. Yes.
#

1ot
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.r.\.. He blew the horn and Wagner started right across in
front of him, and Mr. Russell turned sharp and upset.
Q. After the wreck was over, did you examine the road and
see any marks on the road?
A. Yes, sir; there were marks.
Q. On what side of the 1·oad were the marks?
· A. Well, they was near about the center, as well as I recollect. I don't know-a little to the right of the roac.
Q. Do you know what made those marks?
A. Not exactly, no.
·
Q. Clarence, I hand you Exhibit Number 14. Is that the
picture of the same store that you were sitting in front of
there?
A. Yes.
Q. Will you point out to the jury on that picture at what
point the collision or the contact occurred between the truck
and the car of Mr. Wagner?
A.. Along about here (indicating). The roadbed is al1ead
from the berm. You can't see it in this picture. It was right
about here (indicating)t This (indicating) is the
page 136 ~ Green Spring road coming in here (indicating),
and he entered right here (indicating). The truck
was coming right here (indicating}, I would say about 25 feet
from the car. I can't show you any mark on the road on
this picture because it is ahead. The road is high here. It is
about two and a half feet hig·h.
Q. Clarence, on what side. of the road, if you know, did the
point of contact occur between the car and the truck 1
A. On what side of the road?
Q. Yes, sir.
·
A. I would say it was a little to the right.
Q. To whose right are you ref erring f Do you mean the
truck's rig·ht our the car'st
A. I mean the right of the center of Rolite 28.
Q. Going in the direction of Cumberland?
A. I don't think his front wheels were quite to the white
line.
.
Q. At the time that you noticed the truck being driven by
Philip Russell can you g·ive the jury your idea or estimate of
thP speed at which he was traveling V
·A. I would say he wasn't running over 25 miles an hour.
He wasn't running.fast at all.

Mr. Mason: You may inquire, Mr. Bryan.
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CROSS EXAMINATION.
By Mr. Bryan:
Q. Mr. Adams, you pointed out here where this
collision occurred, where they came together. Was
it a little on the Romney side of this building (indicating) 1
Do you know what I mean? Was it a littleA. (interposing) Just along about in here (indicating). He
entered the Green Spring road from here (indicating).
Q. Where would that be with reference to this edge-the
Romney edge of the building t
·
A. It would be in plain view.
Q. Is that the south side Y
A. I wouldn't call it south. It would be more west.
Q. You call that the south side of the- building-the Rom.
ney side of the building?
A. The back end would be the south side. This (indicating) would be the east sid~, and this (indicating) the west.
Q. Which way ·do you say the truck was going-north?
A. It would be north.
Q. This would be the .south side of the building over here,
wouldn't it (indicating)?
A. Yes.
Q. Was this collision about even with the south side of the
building?
A. Just about, yes.
Q. About even with the south side 1
page 138 r A. This is the Green Spring road entering here
(indicating) .
Q. And they came together about even with the south end
of the porch?
A. About that. It wasn't quite at the center of the road,
I wouldn't say-Mr. Wagner's car wasn't, when it was hit.
Q. Do you have any trouble with your eyesight?
· A. My eyesight is not good at all.
Q. I mean without your glasses on.
A. For seeing off, I can see all right, but reading or writing·, I can't see without my glasses. But for far seeing, I can
see ~II right.
page 137

r

1

1\f.r. Bryan: I think that is all.
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RE-DIRECT EXAMINATION.

By J\fr. Mason:
Q. Do you know Druin Swisher! I meant to ask yon that
before.·
A. No, hardly. I knew him when he was a little fellow. He
has grew up. I didn't recognize him.
Q. Do you recall seeing him there at the scene of the accident,
A. I don't remembe1~ seeing him there. He could have
been, but I don't remember seeing~.
Q. Where is the church with reference to the Shannon
store!
·
page 139 ~ A. It is right over by the stop sign, you might
.
say, coming off the Green Spring road.
Q. How far from the Shannon store would you say it wast
A. From the Shannon store Y
·
Q. Yes.
A. Oh, 75 or 80 yards.

:Mr. Mason : That is all.
RE-CROSS EXAMINATION.

By Mr. Bryan:
Q. Mr. .Adams, you do not know of any_ other Mr. Fields
that was there except the one who was sitting with you, do
yoµY
A. No.
Q. If Swisher said that there was a Mr. Fields there, there
was not any other Fields, was there 1
A. No.
Q. Where were you sitting on the porchY
.A. Right on the end.
Q. On which end·Y
.A. On the end next to the Romney road.
Q; Toward Romney or Cumberland Y
A. Toward Romney-right on the corner.
Q. Were you sitting beside Fields Y
A. Sorry?
Q. Were you sitting beside Fields T
page 140 ~ A. Yes, sir.
Q. Is this (indicating) a picture of the porch
on which yon were sitting·?
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A. Yes, sir.
Q. ·where were you sitting?
A. 0~ this corner (indicating).
,
Q. Right on this corner, looking down the Green Spring
road!
A. I think that is the porch. I wouldn't say for sure. It
looks very much like it. That is not the back porch, is it Y
Q. I am asking you.
A. I don't know either. You have got one corner of it.
Q. Do you remember this stone there (indicating) Y ·
A. Yes, sir.
Q. Is there a stone in the back 1
A. Not that I know of. I was sitting right here (indicat-·
ing) and Fields·

Mr. Boothe: We are not guaranteeing that that is an ac. curate picture of the porch.
Mr. Bryan: ·I offer this picture, unguaranteed by Mr.
Boothe, in evidence.
·
The Court: Any objection, Mr. Boothe!
Mr. Boothe: No objection to its being introduced for what
it is worth.
page. 141 ~ Mr. Bryan: That may be marked Plaintiff's
_
Exhibit Number 33.
.The Court : Very well.
(The picture was received in evidence and marked "Plaintiff's Exhibit Number 33".)
Mr. Mason: Mr. Russell!

Thereupon
PHILIP RUSSELL
was produced as a witness on behalf of the Defendant and~
having been previously duly sworn, was examined and ·testified as follows :
DIRECT EXAMINATION.
By Mr. Mason:
.
Q. Give the Court and jury your name.
A. Philip Russell. ·
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Q. I want to .caution you to speak very loudly· so that Mr.
Bryan can hear you.
·where do you live?
A. 644 Virginia A venue, Winchester, Virginia.
Q.. How old are you?
A. Thirty-three.
Q. By whom are you employed?
A. National Fruit Product Company.
Q. How long have you been employed by the National Fruit
Product Company Y
page 142 ~ A. Eight years today.
Mr. Bryan: That is the Defendant in this case?
Mr. Mason: Yes.
Q. You were so employed by them on September 17, 1944,
were you?
A. Yes, sir.
Q. Were you the driver of the truck which was involved in
·
an accident on that date?
A. Yes, sir.
Q. Turn to the jury and in your own words tell them what
happened.
.
A. Well, I left Winchester at 1 :45, on the way to Cleveland, Ohio-

Mr. Bryan (interposing): I cannot hear you.
The Witness : I left Winchester at 1 :45 on the way to Cleveland, Ohio, and it was about ten minutes to 2 :00 when I got
to Romney.
By Mr. Mason:
Q. Ten minutes to what?
A. Ten minutes to 4 :00. I went out Route 28 and approaching Springfield I pulled a grade just before I g·ot in there.
By Mr. Bryan:
Q. Pulled a grade!
A. Yes, sir. The truck pulled down to about 18
page 143 ~ miles an hour. I came over the grade and dropped
into straight first gear. I was running between
25 and 30 miles an hour.
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By Mr. Mason:
Q. What kind.of a load did you have!
A. About 24,000 pounds.
Q. Do you know the combined weight, or the weight of the
combination of the two vehicles?
A. About 42,000 pounds.
Q. That is ·empty 7
A. No, sir. You mean empty?
Q. Yes.
A. Runs 17,000 pounds.
Q. And you had a load of about 24,000 pounds, or a combined weight- of 42,000 pounds-is that right?
A. That is right.
Q. Are those trucks geared 1
A. Sir?
Q. Are those trucks g·eared f
A. Yes..
Q. At what rate of speed are they geared in straight high
gear?
A. About 35.
Q. Is it possible for a truck to go in excess of 35 miles an
hour?
_ A. _Yes, sir. They will roll faster pushing
pag·e 144 ~ downgrade. ·
Q. You say you left Romney about ten min- .
utes of 4:00. What time did this accident occur?
A. About 4 :15.
Q. Did you look at your watch?
A. I had stopped back on the m·ountain, it was 4 :00 o'clock,
and that was between Spring.field and Romney. I stopped
back on the mountain and it was just 4:00 o'clock.
Q. How far was it from Springfield when you stopped back
on the mountain!
·
A. l would say two and a half miles.
.
Q. All right. Now, when you r.ounded the curve at Springfield; did you see anything in the road?
A. I ·saw this car approaching the highway.
Q. What did you do? ·
A. I blowed my horn.
Q. From where was it approaching?
A. Right along the berm of the road at that time.
Q. Do you know what road it was coming out oft
A. The Green Spring road.
Q. What did you do Y

ios
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A. I blowed my horn and then I applied my brakes.
Q. Well, when you blew your horn, what. did this car of
1\fr. Wagner's do at that time!
.A. Kept right on coming out.
·
Q. And you then, you say, applied your brakes f
page 145 ~ A. Yes, sir.
Q. How far away were you from the Wagner
car when you saw it pulling across the road T
A. Well, I would say about as far as to th.at banister there
(indicating) when I :first saw it.
Q. About what number of feet?
A. About 20 or 25 feet .
. Mr. Bryan: That was when he first saw the car f
· Mr. Mason: No; when he saw it pulling across the road.

Q. How far away ·was the car when you :first saw iU
A. When I :first saw it it wasn't over 35 feet from me. He
was coming back off the berm of the road, about 10 feet.
Q. Can you tell the jury where Mr. Wagner stopped his car
at the entrance of the road?
A. No, sir; he didn't stop. He slowed down but did not
stop-didn't come to a full stop. .
Q. Was there anything that would have obstructed his view
of you, of seeing your truck?
A. No, sir.
Q. How fast did you say you were traveling at that point?
A. About 25 miles an hour.
Q. About 25 miles an hourf
A. Yes.
page 146 ~ Q. When you applied your· brakes what, if any,
thing·, happened to your truckf
A. I beg· your pardon?
Mr.. Mason: Read the qu_estion.
(1he pending question was read by the reporter as above
recorded.)
A. Made some skid marks down the road; by tliat time I wa·s
right on the car.
Q. Where with reference to the center of the road did the
point of contact occurY
·

Nat. Fruit Prod. Co., Inc., v. Eric Lloyd Wagner, ·etc.

109

Philip Russell.
A. vVell, I was on my side of the road and this car, I would
say, was out not over six or eight feet on the road.
Q. Did the accident happen on your right-hand side of the·
road, or the left-hand side!
A. Right-hand side.
Q. Right-hand· side of the road Y
A. Yes, sir.
.
Q.. It has been testified to here by Mr. Wagner, Philip, first
that there was 80 f~et to the rear of his car that you could
have gone around. Will you tell the jury whether or not you
could have g·one around?
A. If I turned to the right I would have upset right on
the car.
Q. If you had not turned to the left what would have happened!
.
pag·e 147 ~ A. I would have run right over top of them. Il
was directly in front of me.
Q. YOU would have hit him full in the middle, would you~
A. Yes, sir.
Q. You turned to the left in an effort to avoid the collision?
A. That is right.
Q. It has been testified to by Mr. Wagner tba t shortly after.
the accident occurred, probably about an hour after the accident occurredMr. Bryan (interposing) : I do not think that counsel ought
to state to the witness what another witness said.
Mr. :Mason: This is for the purpose of contradiction.
lvlr. Bryan: That is the very reason why witnesses arc excluded.
Mr. Mason: You ask~d Mr. Wagner if this man made a
statement.
M:r. Bryan:· Yes~
Mr. Mason: Mr. Wagner represented that he told him that
he was in a hurry to get to- Cumberland.
Mr. Bryan: \Ve.II, counsel has now stated the very thing
to which I have objected. I do not think that counsel ought
to state or tell the witness what another witness .bas testified
to, when this witness is expressly excluded for
page 148 r that purpose.
·
The . Court: I think that is right, J\fr. Mason.
I think that Mr. Bryan is right.

HO
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Philip Russell.
Mr. Boothe: I would like to be heard on that.
The Court: vVell, the question ls already in. Do you still
object, Mr. Bryan?
Mr. Bryan: Yes.
The Court: I -sustain the objection.
Mr. Boothe : We note an exception.
By Mr. Mason·:
·Q. Did you have any conversation with Mr. Wag·ner after
that?
A. No, sir. I haven't talked to him to this day.
Q. Did you have any conversation with Mr. Wagner an hour
after the accident occurred 7
A. No, sir.
Mr. Mason: You may inquire.
CROSS EXAMINATION.

By Mr. Bryan:
Q. Mr. Russell, did I understand you to say that you turned
to the left to avoid the collision 7
A. That is rig·ht.
Q. And did you get all the way over to the left?
A. No, sir.
Q. How far over to the left did you get?
page 149 r A. Well, my tractor was still-I don't t~ink
more than halfway across the white line; that is, .
the center of the tractor.
Q. About what t
· A. A.bout halfway across the white line.
Q. About halfway across the white line?
A. Yes, sir.
,
Q. Still you say the impact occurred in your right-hand
lane?
A. That is right.
Q. Did I also understand you to say that you were not
more than 35 feet away from Wagner when you first saw him?
A. Yes, sir.
·
Q. And did you see him come out of the Green· Sprin~

ro~?

.

A. No, sir; not out of the Green Spring road.
Q. How far was he from the stop sign when you first saw
him-the stop sign at the Green Spring road?
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.A. Well, he :was about ten feet from the berm of the road,
when I first sa,v him.
Q. How far was he from the stop sign?
A. I don't know exactly how far that stop sign is backprobably 40 feet from it.
-·
·
Q. About 40 feet from it f
A. Yes.
page 150 ~ Q. .And when you first saw him he was about ten
feet from the berm of the road on which you were
traveling?
A. Yes,. sir.
Q. RightY
A. Yes.
Q. Why could you not see him before you were within 35 .
feet of him?
Mr. Mason: Do you understand the question, Phil f
By Mr. Bryan:
Q. Why could you not see Mr. Wagner's car before you
got within 35 feet of him?
A. Well, I was back, coming around the curve,- right at that
time.
·
·Q. I show you a picture which your counsel has put in evidence as Number 14, and ask you if for a considerable distance up this Route 28 you cannot see the intersection of the
Green Spring road Y
A. You can see down there all right.
Q. Why could you not see him, then?
A. I was watching the highway.
Q. Isn't an intersection a part of the highway?
A. Yes, sir.
Q. Weren't you looking directly at the intersection?
A. Yes.
Q. Were you looking· straight ahead?
page 151 ~ A. I was looking right around the curve.
Q. How can you look around a curve?
A. I was looking down the road.
Q. You would be looking right at that intersection, if you
are looking from that point, would you not?
A. Yes, sir.
Q. Why could you not see him?
A. I did see him when he pulled out.
Q. When he was 35 feet away?
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A .. I told you.
Q. Can't you see from that picture that you can see th~
• intersection long before you get to the curve?
A. Not before he was at the curve.
Q. Do you not know that you would go 35 feet in a second
at the speed you were going, so you only saw him a second
before you hit him?
A.. I saw him a little bit before I hit him.
Q. You g·ave us a very clear description of what you did.
A. I blowed my horn and hit my brakes.
Q. You didn't blow your horn before you saw him did you 1
A. No.
·
Q. And you saw him 35 feet away from him; so you blew
yonr horn approximately a second before you got to him.
page 152

~

Mr. Mason: That is arg'Umentative. We object.
The Court: I sustain the objection.
Mr. Bryan: I agree with you.

Q. He was coming ac.ross there when you first saw him and
was ten feet from the berm of your road?
A. Yes. _
Q. And he was just barely moving, wasn't he f
A. He was traveling ten or twelve miles an hour.
Q. Ten or twelve miles an hour?
A. Yes.
Q. And you were going at least twice or three times as fast
as he was going f
A. I would say twice as fast.
Q. And within that 35 feet you want the jury to believe
that he got that ten feet and into the center of thh highway
(indicating) 7
A. He wasn't in the center.
Q. While you were going 35 feet¥
A. He wasn't in the center.
Q. The front of his car was, was it not?
A. No, sir.
Q. · Did you not tell me that you turned to the left '.r
A. Yes.
.
·
Q. And you turned your left front wheels across the center
of the roadf
page 153 r A. Yes.

Mr. Mason: We want to object to further cross examina-
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tion along this li:ne because the laws of the highway particularly_ define the right of travel over the highway as against
a car a pp roaching from a secondary road.
The Court: I think that Mr. Bryan has a right to cross ex-·
amine.
Mr. Mason: Under the highway laws, as your Honor
knowsMr. Bryan (interposing): I object to counsel stating those
laws.·
The Court: I think that he is within his rights .on cross
examination.
By Mr. Bryan:
Q. When you saw him-this man-35 feet away, he was 10
feet off the road Y
A. Yes, sir.
Q. · You came down and turned to your left and got your
left front wheels across the center of the road 1
A. Across the· center of the road.
Q. So your right front hit him Y
A. Yes.
·
Q. So that, if your right-front hit him, with your left wheel
across the center of the road, you were about the center when
you hit.
A. The left front wheel was about across the
page 154 ~ center line.
·
Q. You were just about in the center of the
road?
A. With one wheel.
Q. \Vith one wheel?
A. Yes.
Q. Well, the other wheel follows it over.
A. It was over six feet-Q. (interposing) It doesn't stay over on the right-hand
side. It comes with the left.
A. Yes.
Q. And your right front corner hit him t
A. That is right.
Q. His car must have been at least in the center of the road
for you to hit it.
A. His right wheel was in the center of the road, but his
left was on my side.
Q. His right front was in the center of the road?
A. Was back past the white line.
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Q. You said a minute ago that hi~ right wheel was in the
center of the road.
A. Just about the center.
Q. He got into the center or" the road ancl made the distance from 10 feet to the berm of the road and caIJ.e into the
center of the road while you were going 35, feet?
A. Maybe it was further than 35 foet when I
page 155 ~ first saw him:
Q. You said 35 feet.
.
A. It )Vas very little distance-as far as from h3re to that
wall (indicating).
Q. When you went over this hill on the Romney side of
Springfield and came down that road was your engine pulling
then, or was the vehicle pulling the engine f
A. The vehicle was pulling· the engfoe.
Q. Your governor is of the type that cuts off 1he engine,
but not the momentum of the truck-is that rigbH
A. That is right.
Q. Even if your governor is controlling and set nt 35 miles
an hour your truck can go 40 down a hill-is that not right 1
A. Tl1at is rig·ht.
Q. Mr. Uuesell., what is the length of your truck-over-all
lengtl1 ·~
A. Thirtv~tl.Jree feet.
Q. Thirty-three feet T
A. Between 33 and 35.
Q. On what wheels does it have brakes?
A. On all of them.
Q. All six wheels ?
A. Yes.
Q. Going at 25 miles an hour, w~thin what
page 156 ~ length can you stop your truck, with j a load on
suc11 as you had on September 17th 1 .
.A. I wouldn't like to say exactly.
Q. ·What was that?
A. I wouldn't like to sav exactlv. I have never tried it to
see how far I can stop in. .,
·
Q. You are thoroughly familia1~ with this Romney-Cumberland road Y
·
A. I l1ave driven it quite a few times.
Q. The trucks of your company travel it regu1ar1y, do they
not?
A. Yes.
Q. How many a. day Y
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A. About two or three times a week I travel it.
Q. But your trucks· travel it every day, do they not?
A. Yes.
·
Q. How long have you been driving that route?
A. About two and a half years.
Q. You are familiar with that sharp turn there at Springfield, are you not Y
A. Yes.
Q. You are familiar with the intersection there Y
A. Yes, sir.
Q~ As a matter of fact, you knew that there was ·a village
·
.·
there, did you not?
page 157 ~ A. That is right.
·
Q. A- somewhat built--up area?
A. Yes.
Q. And with that knowleage, knowing· that there was this
sharp turn, knowing that there was this intersection, knowing that there was this built-up section, you made that turn
at 20 to 30 miles an hour, with a vehicle and cargo weighing
21 tons., did you not Y
A. Yes, sir.
Mr. Bryan.: That is all.

RE-DIRECT EXAMINATION.
By Mr. Mason:
Q. Is that unusual, PhiH
Mr. Bryan: We object to what is unusual.
By Mr. Mason:
Q. At the time that -you saw this "\Vagner car approaching
the berm, did you anticipate that it was going to go across
the road?
A. No, sir.
Mr. Bryan: We object.
The Court: Sustain the objection.
Mr. Boothe: I would like to have a word to say on that, .
your Honor. This _witness has testified th~t he was thoroughly familiar with that road. He must have known that
there was an intersection and a stop sign. If there was an

Supreme Court of Appeals of Virginia!

·116

Philip Russell.
intersection and a stop sign, he l1ad eve1y reason
to think that any car appi·oaching the ~e· would
stop.
The Court: He can state what the physical c mclitions
were there, but as to what somebody else was goinjgi to do, I
do not think he can testify.
Mr. Mason: But I have directed his attentio~ to that
question for a specific purpose. If your Honor w uld hear
me out of the presence of the jury, I would be gla to state
it.
The Court: We will retire to chambers.
page 158

~

(~iscnssion between the Court and counsel off -oJ the record and out of the presence and hearing of the jury followed.)
The Court: Sustain the objection.
.Mr. Mason : We take an exc~ption.
(The folh>wing proceedings were had in the pre ence and
hear~ng of the jury:)
By Mr. Mason:
·
·
Q. At the time that you observed Mr. Wag·ncr's c!ar at the
berm of the road, with reference to starting out-atj the time
you observed it at the berm of the road, did you a~tempt to
stop your truck?
I
A. No, sir.
·
·
Q. Why not!
.
A. I blowed my horn and thougl1t he was going
stop.

I·

i

page 159

~

Mr. Mason: That is all.
Mr. Bryan: That is all.
The Court: That is all, l\fr. Russell.
Mr. Mason: We rest, your Honor.
The Court: How· about you., Mr. Bryan?
Mr. Bryan: vVe are phoning for the doctor again.
The Court: Perhaps we can take up some instructions
while we wait for the doctor.
Gentlemen of the jury,
are waiting for a doctor; so I
will ask you to recess again.

we

(The following proceeding·s were had out of the presence
and hearing of the jury:)
...,

"
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Dr. Allen JJ!J. 1'1 erry.
Mr. Bryan: We except to the granting of Defendant's instruction Number 1 on the ground that it is inapplicable to
the state of facts disclosed by the evidep.ce in this case, for
the reason that the stop sign in question did not control the
, entrance into the intersection of the Green Spring road and
Route 28, but an intersection of the Green Spring Road and
another road or area of 50 or 60 feet in width lying between
the entrance of the Green Spring road and the nearest edge
of Route 28.
·
(The following proceedings were had in the presence and
hearing of the jury :)
Thereupon

DR. ALLEN M. FERRY
produced ijs a witness on bel1alf of the ~lain- tiff and, after having been first duly sworn, was
examined and testified as follows :

page 160}

Wijs

DIRECT EXAMINATION.
By Mr. Bryan:
Q. Dr. Ferry, what is your full namet
A. Allen Montagu Ferry:
Q. And where do you reside?
A. Arlington, Virginia.
Q. Arlington, Virginia?
A. Yes, sir.
.
Q. And you are by profession, wbaU _
A. An orthopedic surgeon.

Mr. Mason:

,ve will admit Dr. Ferry's qualifications.

By Mr. Bryan:
.
Q. Diel you have ·occasion to examine Eric ,v~gner, the
little chap over here (indicating)?
A. Yes, sir.
.
Q. When did you ffrst see him?
A. September 28, 1944.
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Dr. Alle1i ltJ. Ferry.
Q. · Doctor, do you specialize Y
A. Yes.
·
Q. What is your specialty?
·
A. Orthopedic surgery-bone and joint work. .
Q. You saw him on September 28, 1 44 Y
page 161 ~ A. Yes.
Q. Where1
A. In the W ash~ngton office.
Q. Your "\Vashington office Y
· A. Yes..
Q. Did you make an examination of him at that tJ1imeY
A .. Yes. .
·
Q. Will you turn to the jury here and tell themjjust what
condition you found?
A. At that time he had a fracture of the left ,ollarbone
which was in good position and was healing well ;vitb good
callus formation. There was a laceration of the l ft side of
the face extending about one inch laterally from ~he corner
of the mouth-one-inch to the side from the corner.I
Q. Will you point out on your face where that w,,uld beT
A. Ri~ht here ( in.dicating).
Q. Extending out? .
A. Extending up this way (indicating). Anothje_r laceration crosses this-a cross laceration at the end of thd first one;
and the third extends one inch from the middle of lhe second
scar.
.
Q. Where was that one?
· A. All these three were connected. There was sort of a
three-cross laceration. •
II
Q. Down by the mouth?
pag·e 162 ~ A. Yes.
Q. .All right.
j
A. These lacerations are well. healed but cobsiderable
scarring remains. There was also a laceration of t'.be frontal
parietal region on the left side.
Q. Is that ·what you call the parietal region (indicating) Y
A. It is where the frontal region and the parietal region
join..
Q. That is the front and side region?
A. That is right.
This is in the shape of an inverted "°U'' and h; approxi- .
mately four and a half inches long. The scar is ahm well
healed. A predominant amount of the scar is above the hairline. There is a limitation in the opening of the mouth.
1

I
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Q. What do you mean by that?
A. He couldn't open his mouth as wide as normal because

of the tightening of this scar holding it closed; just as though
somebody pinched the side of the clieek.
Q. That was the condition in which yon saw him on September 28thT
A. That is right.
Q. All rig·ht.
.
A. "This will improve in the courE!e of time." That was
·
the examination.
page 163} Q: Now., did you have the use of X-rays when
·
you made your examination!
A. We did not get any X-rays at the time, as I remember
it. We had the previous X-rays. I don't remember whether
we got any fresh ones or not. I could feel the fracture site
and didn't feel that it was necessary to get further X-rays
on it.
Q. Have you examined him, or did you treat him after September 28?
·
A. No, I did not.
_
Q. Have you examined him since September 28th °L
A. He has not been to my office. I examined him just
now. ·
Q. You examined him just now?
A. Yes.
·
Q. In what condition did yol1 find the scarst
A. The scars are loosened up to a certain extent. He can
open his mouth betier. There is still some limitation of n:iotion.
·
Q. Still some limitation in opening his mouth?
.
A. Yes. The scar is still disfiguring and red, and the scar . /
on the scalp comes, as I said ill the previous examination, ·V
above the hairline so that if the hair is combed over that
side it doesn't show, but where the scar is there is no hair
present.
Q. Would you say t11at these scars will or will
page 164 }- not be permanent?
A. Th<~Y ·will be perm~ment unless some sort of
plastic surg·ery is done to cut down the size of them.
Q. To cut down tl1e size of them?
A. Yes. You can cut down.the ~ize of the scar by excising
the hardened portion of it.
Q. But plastic surgery will not remove the scar entirely!

120

Supreme Court of Appeals of Virgi uio
Dr. A.llen M. Ferry.

d

A. No.

C8it;:;;~~;:ioa;;~::1;:;~o;;n;f;i:;;i;~;j: :a:::
surgery 1s done?
·
.
A. I would wait a :µ1atter of a couple of years a yway, and
see what-you can do it any time, and it might imj~ove some.
The size might improve it some.
Q. What about the fracture of his collarbone clavicle, I
believe you call it 7 Has tl1at l1ea]eil 1
A. That has healed.
· Q. Is there any swelling or rising?
A. No. That is in good position and it has blealed well
and a good deal of callus which we found there ori§p.nally has
disappeared, so it has smoothed off.
Q. Doctor, were these injuries painful to the p .tienU
.
·
A. Oh., yes; they must have been painful to
page.165 ~ him. .
l
Q. Wl1y .do you say "must have h~en"Y
A. Any laceration and any fracture is pa_infnl.
Q. Were they sensitive, sore to the touch, whe 1 you saw
him?
A. The scars were sensitive and the clavicle, being
only
1
two weeks old, hadn't healed solidly enough but ~ hat it was
painful on pressure.
·
Q. Was his clavicle. in a cast when you saw him?
A. No, it wasn't.
·,
Q. Did you put a cast on it f
·
A.No.
Q. Was he bound up with tape or otherwise1
A. I have no record of that. It is so long ago tliat I don't
remember, but I don't think be had any dressing onj the wound
at the time.
·

1

1

Mr. Bryan: You may examine.
CROSS EXAMINATION.
By :M:r. Boothe:
Q. Just one question, Doctor. On September :28th when
you saw him you made a report, did yon not? Y01;1 have got ·
it theref

Nat. Fruit Prod. Co., Inc., v. Eric Lloyd Wagner, etc.

121

Dr. Allen JI,[. Ferry.

A. Yes, I have it here.
Q. 1\Tha t was your recommendation f
.
A. The recommendation as of the report. was, .
page 166 ~ ''No further treatment necessary; massage with
cocoa butter and that will help loosen up the scar
tissue and improve _opening of the mouth.''
Q. That has been done T
A. I recommended that, but I didn't treat him after that.
Q. In your conclusion did you not state, ''It is possible
that plastic surgery will be indicated at a later date, although
considerable improvement in the scarring may be anticipated
without any treatment at all".?
-A. Tlla t is right.

Mr. Bryan: That is all. Thank you., Doctor.
That is our case, your Honor.
The Court: Is there anything further, gentlemen Y
Mr. Boothe: That is all, your Honor.

(Whereupon, at 5 :00 o'clock p. m., the taking of the testimony was closed.)
pag·e 167
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The foregoing evidence on behalf of the plaintiff and of the defendant, respectively, as hereinabove denoted, and the exhibits mentioned, is all of the evidence introduced on the trial of this cause, and this record
shows the various objections regarding evidence made by
counsel for the plaintiff and by counsel for the defendant, the
court's rulings thereon and the exceptions noted.
Teste this 16th day of ,July, 1945.
WM. P. WOOLLS, Judge.
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CLERK'S CERTIFICATE.

I., Elliott F. Hoffman, Clerk of the Corporation Court of
the City of Alexandria, Virginia. do hereby ~ertify that the
foregoing is a true transcript of the record In the cause of
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Eric· Lloyd Wagner, i~fant, by Thelma L. Wagner~ his. next
friend, v. National Fruit Product Company, Incorporated,
Law No. 3095, and that due notice has been given bf the petitioner to counsel for the plaintiff of the time and place to
apply for said transcript, and that bond in the 1enalty of
$500.00 has been duly executed.
.
'
Given under my hand this 17 day of .July, 1945. j

j

ELLIOTT F. HOFF IAN,
Clerk, Corporation Court fort Le City of
Alexandria., Vi rgini~.
. A Copy-Teste :

M. B. WATTSI, C. C.
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