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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. i. 3280 ·
BENJAMIN M. MILLARD, Plaintiff in Error,
versus

SIMON COHEN AND SOL LEVINE, Defendants in Error.

PETITION FOR 'WRIT OF ERROR.

To the Honorable Justices· of the Supreme Court of Appeals
of Virginia:

Your Petitioner., Benjamin M. Millard, respectfully represents that he is aggrieved by a judgment of the Circuit Court
of the City of Norfolk, Virginia, rendered on the 8th day of
February, 1947, in a certain proceeding at law brought by
Notice of Motion for Judgment, wherein Petitioner was plaintiff and Simon Cohen and Sol Levine and others were Defendants, and in wl1ich the aforesaid judgment of February 8th,
1947, sustained a Demurrer to the Evidence interposed by
said Defendants Cohen and Levine.
A certified transcript of the record of said proceedings is
herewith presented.
For purposes of convenience and clarity Petitioner will
hereinafter be referred to as "Plaintiff" and the Defendants
in error as "Defendants". Page references are made according to the numbering in the .transcript.
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I. PROCEEDINGS IN LOWER COURT.

v/-

1

-ere were four Defendants in the Court below-co'1en
2• ~evine, operator .,..and owner respectively of the automobile in which Plaintiff was a passenger at the time
of the accident·causing the injuries involved in this case; and
Solomon and Underworth (Underwood), owner· and operator
respectively of a certain Chevrolet truck involved in said accident.
.
A trial by jury was held on January 22, 1947. At the conclusion of Plaintiff's evidence, Counsel for('~ and Levine
moved that the Court ~trike out the evidence as to saicttwo
Defendants. This motion was overruled (R., p. 86). Thereupon, said Defendants C2hen and Levine filed their-Demurrer
• to Plaiutiff 's Evi<lence and the Court ordered a joinder therein by Plaintiff~ to w1iich action of the Court Plaintiff duly
excepted (R., pp. 5, 6). The case proceeded upon evidence in
behalf of Defendants Solomon and Underworth. after which
the jury rendered the following verdict: "We ·the jury find
for the Plaintiff against Solomon and Underwood in the
amount of $15,000.00 and assessed damages against Cohen
and Levine in the sum of $15,000.00 without fixing Jiability."
.Judgment on this verdiet was entered against Defendants
Solomon and Underwood and hearing of said Demurrer as to
Defendants Cohen and Levine was continued (R., p. 5).
After argument of Counsel on February 8, 1947, tl1c Court
sustained said Demurrer to the Evidence (R., p. 7).
m

II. ASSIGNMENT OF ERROR AND QUESTIONS INVOLVED.
Petitioner assigns as error the action of the Court below
in sustaining the aforesaid Demurrer to the Evidence filed
by Defendants Cohen and Levine and adjudging tlmt Plaintiff
take nothing by his suit ns against said Defendants.
Consideration of the error assigned involves the following
questions:
(a) ·whether the evidence adduced in behalf of Plaintiff,
vie,ved in the light of rules governing decisions upon a Demurrer to the Evidence, is such that the jury mi,qht have found
a verdict in his behalf a~ainst Defendants Cohen and Levine T
In otl1er "7ords, wl1ether upon such evidence and all just
a~ inferences that 0 can be properly drawn therefrom the
jury m,i_qht have found thnt Colten, as operator of the automobile in which Plaintiff was n guest passenA"er, was guilt~·
of gross negligence contributing as one· of tbe proximate
can~cs of the accident eansing Plaintiff's injnric•<.?; o,·
.
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(b) ,Vbetber reasonably fair-minded men might differ as
to such gross negligence on the part of Cohen¥
If the answer to either of these inquiries be in the affirmative~ then the Court below erred in sustaining the Demurrer
to the Evidence.

~
~ ' a resident of New York City, is a man forty-seven
III. THE FACTS.

yea.rs of age and an accountant of approximately twenty-seven
years' experience (R., p. 19). He was right-handed, with an
average annual income of $8,000.00 (R., p. 24). Defendant
Cohen is a brother of Plaintiff's wife, and Defendant Levine's
wife is a sister of Plaintiff'i, wife (R., p. 38). (These relationships are not deemed in any way material to the issues,.
but Counsel for Plaintiff mentioned them in his opening statement und Counsel for Defendants later developed them in evi-·
deuce).
L
l-·-, .
On August 23, 1946, ~lniJJtiff, his.wife, and :Mrs. Cohen were
passeng·ers in a Plyn~outh sedan owned by DefCiiclant Levine
aud operated b!· Defendant Cohen, en route eustward on U. S.
Highway 460 from Petcrshurg, 'V'irginia, to Portsmouth, Vir~·inia, having left New Yod{ on the preceding day at about
five o'clock in the afternoon and spent tile night near Pennsville, Kew Jersey (R, pp. 19, 20, 21). Plaintiff was on the
front seat at the right of the driver, and the two ladies occupied the rear seat (R., p. :21.).
The party left a point in Petersburg, near the Petersburg
Hotel, a little after ninl• o'clock P. M. (R., pp. 20, 75, 80).
The night was quite dark (R., p. 21) and the road was dry
(R., pp. 60-61). After the automobile was on the open
4;; road, wbeyond the Gity limits of Petersburg, Mrs. Cohen
cautioned her lrnshand several times about the speed at
which he was driving (R., p. 80). On a number of occasionf!
she remarked "Take it ensy. This road is quite dark" (R.,
pp. 21, 76). Apparently the automobile was opcrnted slowly
or at a moderate speed through the streets of Petersburg
until the City limits were reached, as the driver was not so
cautioned along this portion of the drive (R., p. 80). Nor di(]
the driver at any time heed these warnings or slow down before the accident involve<l (R., pp. 35, 81). Then, to use Plaintiff's own words, "the first thing I knew there wns a crash
and I wns hurt'' (R., p. 21 ) .
This "crash" occurred nt "About ten o'clock P. :\L" (R.,
pp. 76, 88), or "a little aftcir ten" (R., p. 24). The exact miilute cannot be fixecl as none of the witnesses could he positive
in this respect., but the evidence indicates that it was witliin
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one hour or less from the time when the automobile left downtown Petersburg where the automobile was parked near the
Petersburg Hotel. The scene of the crash was one mile west
of Ivor on Route 460 (R., p. 43), or approximately thirty-six
or thi1·ty-seven miles from tl10 eastern town limits of Petersburg as shown by the official road map, though one witness
estimated sucl1 distance as frpm thirty-four to thirty-five
miles (H., p. 73). Route 460 is a four-lane highway (R., p. 65).
This "crash" proved to be a collision between the Plvmouth
sedan and parked, unlighted Chevrolet truck which was ow.ned
by Perman Solomon and operated by Goat Underworth (Underwood), both also Defendants below. The position of this
truck, unlighted and without any warning of its presence by
flares as required by Statute, was described by a disinterested
witness who arrived almost immediately after the accident
as being parked at about a tl1irty-degree angle extending entirely across the eastbound right-hand lane and protr11ding
into the second, or left-hnncl eastbound lane (R., p. 65).
5~ The entire ~Ele 9f tho 4)Plrmsttth sedan came into
impact, both fenders and the door on that side being damaged (R., p. 47), indicating that the Sedan had been swerving
to the left at the time of impact. The sedan then went a distance of two hundred feet on the highway and came to a stop
in the eastbound right-hand lane (R., p. 66). (Counsel may
q1iestion the two hundred feet distance, but this will be discussed subsequently under our argument).
The window in the right front door of the Plymouth was
clown and Plaintiff's arm on tl1e door, as persons in the front
scat usually ride during warm weather (R., p. 22). His rjgbt
arm was somehow caught in the impact and crushed, causing
compound fractures. completely severing muscles, tendons,
nerves and blood yessels and leaving nothing but skin (R., p.
30). He was removed to a hospital in Suffolk and later to
De Paul Hospital in Norfolk, where amputation of the right
arm at the junction of the middle and upper third of the arm
was found necessary and performed about two or three o'clock
in the morning of August 24t1I (R., p. 31 ).
The Notice of :Motion alleges thnt just prior to the collision
involved nu automobile approached from the opposite direction "hnrning bright and blinding headlights" (R., p. 2), and
the evidence shows that such car Jiad passed the Plymouth
sedan shortly before the accident (R., p. 40). However, and
quite naturally upon a Demurrer to Plaintiff's Evidence,
there is no testimony in the 1·ecorcl as to whether this f net
had 'in any way impaired visibility as to Defendant Cohen.
Plaintiff lias very bacl eyesight, wears glasses with nbnormully thick or heavy lenses, and cannot see au~·thing at
night, even when wearing these glasses (R., pp. 22, 47). Prior
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to the accident the Plymouth sedan had bright headlights
burning, but whether on the upper (brighter) or lower beam
is not known (R., p. 36).
· ,.
An automobile, properly equipped with brakes required by
law, when being driven at a speed of fifty-miles per hour ,
o@ can be stopped within a distance of "one hundred and
twenty-eight (128) feet (R., p. 60).
The driver of a car following the Plymouth, who arrived
shortly after the accident and assisted in removing Plaintiff
from the damaged car, saw the parked truck by the li(J'ht of'
l1is own headlig·hts in time to turn out and avoid a coflision
(R., pp. 67, 68).
IV. ARGUMENT.
(A) Rule.<: of Decision of a Demurrer to E,z:idence.

"In Virginia the rule of decision of a demurrer to the evidence has been stated in many cases to be that where~ upon
a demurrer to the evidence, the evidence is such that a jury
'might have found a verdict for the demurree, the Court must
give judgment in his favor; and if reasonably fai-r-minded
men might differ abou.t the m.atter, the demurrer should be
overruled. But in determining what verdict a jury might
lmve found, the denrnrrant is considered as admitting the
truth of all his adversary's evidence, and all just inferences
tlrnt can be properly drawn thei·efrom by a jury.''
Burks' Pleadings and Practice (Third Ed.), p. 449.
The foregoing citation was quoted verbatim ( through the
word "overruled") in Froman v. C. cf 0. Ry. Co., 148 Va.148,
at page 155.
The rule is clearly stated in Bass. v. Norfolk RivJJ. & Li,9ht
Co., 100 Va. nt page 8:
"'Whether or not the plaintiff's intestate, under all the facts
and circumstances of this caee, was guilty of contributory
negligence is a q1wsfion about wliich reasonably fair-minded
men. might rl·ilfer. The inferences to be drawn from the evidence must be certain and incontrovertible., or they cannot be
decided by tl1e Court. It was, the ref ore, a question for the
jury. * • * And since the jury might have found for tlie plaintiff on the question of' contributory negligence of the plaintiff's intestate., on the defendant's demurrer to t1,e e11ide1u:,e,
tlie Court must so find.''

6
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Undoubtedly, the liability of Defendants Cohen and Levine
for Plaintiff's injuries depends upon whether "gross negligence", as defined by the Virginia decisions, might be attributed to Cohen. But, in the instant case, it is unnecessary
to establish such gross negligence by a preponderance of the
evidence. If, upon the evidence and all proper inferences _
7° therefrom; the jury 0 might have found that such required
degree of negligence existed-or even if the jury mi,qht
have disagreed as to that i.~.me-then the Demurrer to the
Evidence must be overruled and judgment given Plaintiff.
That the question is one '' about which reasonably fairminded men might differ" is clearly shown by the action of
the learned trial Judge himself. At the trial on January 22,
1947, a motion to strike out Plaintiff's evidence as to these
two Defendants was overruled. Tl1is ruling could mean nothing except that the Court then considered such evidence sufficient to submit the issue\ to the jury and that he would not
be compelled to set aside a verdict for Plaintiff. Subsequently, on February 8, 1947, a Demurrer to tbe same evidence was sustained. This is mentioned, not in a ,·ein of
criticism or disrespect for the Court whom we hold in the
highest esteem, but only to demonstrate that one individual
viewed the evidence in diametrically opposed lights on separate occasions. Surely., in a jury of seven reasonably fairminded men there might be differences on the snme question
-and, this being true, Plaintiff is entitled to judgment under
the settled rules of decision in this jurisdiction.
\Vhere there are sevflrnl inferences which· mav be drawn
from the evidence, though the~· may differ in the degree of
probability, the Court must adopt those moEt favorable to the
party whose evidence it is sought to have struck out.
Dove Co. v. New Rfoer (foal Co., 150 Va. 796;
Linbau,,gh v. Com·rn.onuu~alfh, 149 Va. 383;
Goshen Fnnzace Corp. v. Tolley's Admr., 134 Va. 404.

This rule necessarily applies even more stringently on· a
demurrer to the evidence.
(B) lVluif Cfmsf.itutes Gross Ne,qli,qe11ce?

.

There would seem to be neither necessity nor useful purpos~
to he served by an extensive review of Virginia derisions as to
what constitutes gross neglfo;ence. Circumstances varv in
s• each case aucl an act or omission which would *not even
constitute simple negligenrc in one instance might easilv
be extremely gross negligence in a different situation.
•
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. As stated by Mr. Justice Holt in Carroll v. Miller, 175 Vo,.
388, at page 399:

'' Indeed, it is difficult to define gross negligence within tlic
purview of the rule under discussion. Putting one's self i~
the place of the parties, to be gross it should shock fairminded men. ''
Or, as defined iu Wrigltt v. Osborne, 175 Va. 442~ at page
445:
"Gross negligence is that degree of negligence which shows

au utter disregard of prudence amounting to complete neglect
of the safety of another."
"Gross negligenee is n mm1ifestly smaller amount of watc:hfulness aud circumspection thun the circumstances require of
a person of ordinary prudence.
e " It falls -short of being
such reckless disregard of probable cousequcnces as is equivalent to -wilful and iutcnlioual wro1z,q. Ordinary and gross negligence d·iff e1· in de,qree of -inattention, while both differ in
kind from wilful and intentional conduct which, or ought to
be, shown to lmv~ a tendency to injure."
al)

Hudgins, J., in 7'hornbill v. Thornhill, 172 Va. 553, 563.
Other definitions employing· varying terminology might be
cited, but throughout each of them runs the same general
principle that each case must be determined in the light of
its own peculiar set of fncts and presents u question for the
jury.
"As we have frequently ~aid, whether the conduct of n
person under given circumstan<'es amounts to 'gross or wanto negligence' is ordinarily a ;iury question."
Mr .•Justice Eggleston in 1'own of Big 8to1w Gap:'· Jolmson.
184 Va. 375, 379~ citing Walson v. Coles, 170 Va. 141, 145;
Thornhill v. Thornhill, 172 Va. 553, 560.
·
Gross negligence on the part of the driver of an automobile
may be inferred from cireumstantial evid<'llC<',
Hackley v. Robe!/, 170 Vn. 55, 61.

Bearing in mind that ne~ligence, to be "gros8',; must he
such that it "should shock fair-minded men" or show "an
9" utter disregard of prnd<'nce amounting to complete encglect of the safety of another", attention is invited to
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certain facts, or combinations of facts, which this Court lms
held to fall within the scope of these definitions or requirements.
In Hackley v. Robey, supra, it was held that from circumstantial evidence in the case it might be inferred that the
driver was driving the car at a very high rate of speed and
that he was not maintaining any lookout for a situatio_n which
was plainly obvious to him, if indeed, he was not actually
f amilia1: therewith; and that1 under the circumstances, thi,q
constituted _qross negligence. There were no eyewitnesses to
this accident and botl1 the excet;sive speed and absence of look-

out were inferred from the circumstances.
Tlwr-nhill v. Thornhill, supra, wherein a sister wa~ Plaintiff
against her two brothers, was a case in which Defendant's
motion to strike Plaintiff's evidence was sustained by the
trial Court. The jury could Have found that the driver of
the car involved "(1) ignored the repeated cautions of Plaiutiff, (2) passed a highway caution sig-n without checking .his
speed, (3) drove 55 miles per hour, and ran too close to the
beginning of an S curve to make the turn, around which he
could not see, (4) while driving 55 miles an hour over a highway strange to him, and with -full knowledge that the surface
of the road was very slick, applied his brakes suddenly, and
(5) as a result of the combination of these circumstancei;:, the
car skidded from its right side entirely across the hard ~urf ace to the left, and collided with a truck." Held: The question of whether or not Defendant was guilty of gross negligence should have been submitted to the jury.
In Chappel v. TVhite, 182 Va. 625, 184 Va. 810, the gl'oss
negligence of Defendant driver 11eld sufficient to support a
recovery by guest Plaintiff consisted of the driver's inattention to duty. Apparently she had relinquished control of the
car momentarily to scrape mud from her child's shoe,
10• whereupon °t11e automobile travelled diagonally acros~
the road and turned over in a ditch. Speed was reasonable and the pavement was dry.
In Mountjoy v. Burton, 185 Va. 936 (d~cided January 13,
1947), "the jury could have found from the evidence that
tl1e car was greatly worn with use; that the roar tires wore
wo1·n and without tread; that the road was wet and slippery;
that there was a defect in the front end of the car which rendered it dangerous to drive at a high rate of spee,1; that it
was being driven at a high rate of speed immediately before
the collision, and that the Defendants knew of all these conditions." Held: whether or not Defendants guilty of ~oss
negligence upon this occasion was question for jury.
.
It is deemed unnecessary to cite further authorities on these
points. Those cited definitely CRtablish that no ·one fact or-
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combination of factc;; are prescribed· as essential elements of
gross negligence. Each case must be determined in the light
the circumstances involved. Excessive speed may be evidence
of gross negligence in one instance and not in another, and
likewise \vitb other elements mentioned in the authorities.
Fundamentally, however, the question of whether facts.
shown constitute gross negligence is one for the jury to determine. The exception to this rule exists only when an allegation of gross negligence is wholly without evidence to support it, as in Di11.qes ,•• Jla,mah, 185 Va. 744, where the Court
intimat~d doubt as to the showing of any negligence whatever.
( C) Gross N e,Qli,qence ·in the Gase at Bar.

From the eYidcnce and all proper inferences therefrom the ·
jury might have found: (l) that Defendant Cohen was driving the automobile involved at an excessive speed on a dark
road, continuing to do so until the collision; (2) that l1e utterly
ignored repeated warnings of his wife about driving too fast
· on a dark road; (3) that he failed to keep any lookout
11* whatever for obstncles that might be 1,in his path; (4)
that he was opernting an automobile unequipped with
headlights requh·ed by law and inadequate for safe driving
at nigl1t; ( 5) that he was operating an automobile without
proper or adequate brakes.
Any one of these factors, under the circumstances of this
case, should be sufficient to warrant a finding of gross negligence. They will be discussed in the order named.
(1) Exce.c~sive Speed.

Neither Plaintiff nor his wife, the only two passengers in
the automobile who testified, attempted to fix the speM in
terms of miles per hour nor even to say it was excessive. They
did not know. Neither drives an automobile (R., pp. 22, 84)
and the f coble eyesight of Plaintiff prevented him from seeing the dashboard or speedometer (R., p. 22). :Mrs. Millard
did say tlmt they were going faster than she and Mrs. Cohen
thought they '' ought to ~o'' (R., pr,. 80, 81). But other facts
in evidence very definitely establish excessive speed beyond a
shadow of doubt. They are:
(a) The Distance Travelled ~T'itliin the Hour Precedin.Q the
.
Accident.
·
The exact distance from a point in downtown Petersburg,
near the Petersburg Hotel to the eastern limits of the Citv is
not shown in the record. It was tl1rough traffic (R., p. 80).

lO
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Whatever that distane:e may be, and it is considerable, through
winding streets and traffic lights, the Defendant's speed
evoked no warning or comment (R~, p. 80). It is reasonable
to infer that he was then proceeding at a slow or moderate
rate. But when the "open road" was reached the speed in
the dark was such that 1\frs. Cohen repeatedly cautioned Defendant. Within the time of approximately one hour, or less~
the automobile had traversed this distance from downtown
to the City limits and an added distance of approximately
thirty-six (36) miles to the point of accident. It is a matter
of common experience that such a trip could not have
12e been accomplished at a "speed of fifty miles pe1' houror at any speed safe or reasonable on a dnrk highway.
(b) Fa·ilitre to Avoid a. Collision.

Code of Virginia, Sec. 2154 (141) requires motor vehicles
of the type liere involved to be equipped with two head latnps,.
meeting with requirements and limitations "hereinafter set
forth".
Section 2154 (142) prescribes that single-beam head lamps,
inter alia, "shall be of sufficient intensity to reveal persons
and objects at a distance of at least hvo hundred (200) feet";
and multiple-beam head lamps, inter alia, of "sufficient iutensity to reveal persons and objects at least three hundred
and fifty (350) feet ahead". Individual road lighting beams
must meet these requirements for at least one hundred (100)
feet, but the required equipment in this case was two head
la1mps of ,the intensities above stated. Such headlights were
burning at the time of the accident (R., p. 36).
An automobile properly equipped with required brakes cau
be stopped in one hundred and twenty-eight (128) feet when
'
travelling at fifty (50) miles per hour (R., p. 60).
If it could be assumed that Defendant was keeping a proper
lookout and that the automobile was equipped with require<l
headlights and thnt the single or lower beam headlights were
burning, then he should have seen the parked truck when
within at least two hundred (200) feet of it. At a speed of
fifty miles per hour (if the car also had proper brakes) he
could have stopped se,?enty-two (i2) feet before coming into
· contact with the object. Obviously there is only one logical
conclusion in these premis(>s-th(> car was moving at a speed
in excess of fifty miles per hour nnd at such a 1~eckless· and
hazardous rate thnt he could not bring it to a stop in time to
avoid a collision.
13•
~on tlle other hand, if the multiple or hi~her beam
headlights were burning, then the truck should have been
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seen three hundred and fifty (350) feet ahead and ·an even
more dangerous speed is the inevitable conclusion.
Of, if it be assumed that the automobile was not equipped
with head lamps required as above stated but was illegally
using only an individual road bea,m capable of revealing objects one hundred (100) feet ahea~ then at a speed of fifty
miles per hour or at any safe speed, on this four-lane highway with two wholly unobstrueted traffic lanes and a third
only partially obstructed, an accident could have been avoided
by turning to the left and by-passing the truck.
But the positive evidence is thnt it was burning "bright
lights" (R., p. 36).
(c) Warnings of Wife.

The repeated protests of Defendant's wife are, in themselves, some .evidence of excessive or dangerous speed. That
Plaintiff made no remonstrance about speed is not surprising,
since he knew nothing about automobiles and was prevented
by bad eyesight from seeing anything by which he could judge
or even approximate the rate of travel.
(d) Damages to the A1tf01nobile. ·

The whole right side of the Plymouth-front fenders, door,
and rear fenders were damaged. An excerpt from the testimony of the State Police Officer found on page 56 of the Record is pertinent:
"Q. I ask you if that car must have struck that truck a
pretty g-ood lick to make that damage l
"A. Yes.
'' Q. "\Vas the truck loaded, or not 7
"A. No, sir."

14~

e Altl1oug·h this Officer had just expressed his unwillingness to say that the damage indicated an "excessive
rate of speed", yet we submit thnt his admission of a "pretty
good lick" being necessary, c~upie4 w~th the nnture and extent of the damage itself, defimtely md1cates such speed.
,

(e) JJi.c~tance Tra1;elled by Plymouth Sedan After Impact.

After the impact, which it is reasonable to assume had some
retarding effect on the headway or speed of the Plymouth~
it still travelled two hundred feet eastward before coming to
a stop. This, in itself, leaves no· doubt about a terrific rate
of speed.

12

Supreme Court of Appeals of Virginia

Counsel will doubtless contend that there is evidence of the
car having stopped at or nearer the point of impact. Plaintiff said that when he got out of the car he had to walk sideways to "pass this thing"1 "a big hulk of something", but
he "didn't know whether it was a truck" (R., p. 23) ; and
that he thought the Plymouth "stopped almost immediately",
'' at the point of the truck'' and '' they stopped the car almost
Rimultaneously" (R., p. 35).
Also Mrs. Millard testified: "I haven't anv idea what was
behind us because we bad moved up just a ·bit to clear it"
(R., p. 77); but obviously this moving up was part of t.he
original momentum, for she also stated, Record pages 81, 82,
as follows:

"Q. How far did the Plymouth drive after striking the
t.ruck?
"A. I don't remember that. I was thrown forward ancl I
was in pain. I wouldn't know what happened at all. " "'
'' Q. ·when you got out did you look back and see the truek Y
"A. I didn't look back. It was dark, no lights anywhere
of anv kind.
''Q: You cli~n't look back at the truck at alH
"A. No.
"Q. And vou have no idea where that was7
''A. No, ihaven't any idea at all.''
@

'*'In contending that a distance of two hundred (200)
feet was covered before the Plymouth could be stopped,
there is no reflection whatever upon these witnesses or clisnvowal of their testimony. The simple facts are that the
Plaintiff was hurt-badly hurt-and, though never unconscious, must have been dazed by the shock; and, further, that
he can see nothing whatever "in the dark" even when wearing glasses and these were smashed in the impact. Even at
the trial, in bright daylight, people in the Courtroom were
"just a blur" of faces when his glasses were removed (R., p.
39). His first statement as to relative positions of the car
and truck appears on page 34 of the record:

15"

"Q. "When your car came to a stop how far was the truck
that vou had struck awav from it?
'' A. I could not tell you. I don't know.''
Am· further effort to elaborate on this necessarilv involved
mcrciy giving impressions gained during his dazed and
blinded condition. Mrs. Millard did not attempt to sny or
intimate the distance between truck and car wl1en the latter
was :finlly stopped.
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On the other liand Lt. Shufflebarger, n wholly disinterested
witness, arrived on the scene while Plaintiff was still sitting
on the front seat and his wife was still sitting on the rear
seat of the damaged car (R., pp. 35, 82). He helped the injured man from the latter car into l1is own car and Mrs. Millard had remained with her husband in the Plymouth until
this was done (R., pp. 77, 63), and she merely got out of the
one car into tlrn other (R,., p. 82). Upon arrival, the Lieutenant found the Plymouth sitting '' in somewhat of an
angle", on the eastbound right-hand traffic lane approximately two hundred (200) feet from the truck (R., p. 66), and
brought his own car to a stop at the same distance from the
truck-clearly alongside of the Plymouth (R.., p. 67). Obviously, any impression of Plaintiff that the truck was nearby
when he moved from car· to car is entirely illusory, which is
easily uudertandable in the lights of bis impaired sight and
dazed condition. And, after all, I1e stated categorically
rn• that he did not know about these matters. eThis illusion
is tlie only suggestion that the Plymouth stopped at or
near the truck.
There ·is, therefore, clenr and convincing evidence that the
Plymouth •continued two hundred (200) feet beyond tl1e impact before it could be stopped. If it be said that this conclusion rests upon inference, then upon a Demurrer to the
Evidence Plaintiff is entitled to such inference-and that

most fa.vorable to Plaintiff must be adopted.
If it could be said tllat evidence on this point was ambig111ms
or conflicting-and we insist that such is not tbe case-then
fair-minded men migllt differ regarding it or the jurr not
only 11tight, but properly could, have found that the car was
travelling at such excessive f-:peed that it could not be stopped
until two hundred (200) feet beyond its impact with the truck.
This distance travelled after impact, alone., is emphatic evidence of gross negligence in driving at a reckless and excessive speed under the circumstances.
Indeed, any one of the factors above discussed would support a finding of gros8 ne~lip;ence in this respect-but no one
of them need he considered singly, as all are shown hy the evidence and leave no doubt as to the excessive and reckless
speed of Defendant being a potent contributing cause of the
accident-and that such speed constituted gross negligence.
(2) Ignoring JT'arnings.

Probably this aspect of the unf ortunnte ride along Route
460 has its most persuni:;ive bearing as further evidence of-the
excessive and reckless speed just discussed. But this was not
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a single, isolated admonition. On the contrary, repeatedly.' on a number, o( occasions' '-and '' then one of these remarks
was passed by somebody in the back seat and he continued to
drive, and .the first thing I knew there was a crash and I was
hurt" (R., p.' 21). This indicates that the last of these unheeded warnings was almost contemporaneous with the crash.
"Take it easy. This 1·oad is quite dark", said again and
17• again without any effect up<;m ~the driver or reduction
of speed.
Nothing could show more clearly "an utter disregard for
prudence amounting to complete neglect of the safety of another "-and that is "gross negligence" under one of the
definitions approved by this Court.
(3) Failure to Keep Lookout.

If we assume that the automobile was properly equipped
as to lights, there is no escape from the conclusion that Defendant was keeping no lookout whatever- that he was either
· inattentive to his duties as a driver or completely unconcernecl
with what dangers might lurk ahead in the dark. If he had
been watching the road ahead, even in a reasonably or moderately prudent manner and without strain, this truck completely blocking the traffic lane in which he was moving could
not have escaped his vision. But no effort whatever to stop
or change the course to the unobstructed side of the road was
attempted. The car plunged swiftly and steadily onward until a crash was unavoidable
It is significant that Lt. Shufflebarger saw this truck in the
glare of his own headlights when as far distant as these lights
would show and "turned out to avoid it" (R., pp. 67, 68). ·
His eyes and attention were on the road. Had Defendant
Cohen's been likewise, there would have been no accident.
"Then this dereliction of a driver's duty is considered in
the light of surrounding circumstances-the dark road and
speed bringing repeated reque.~ts from a passenger to "take
it easy"-a more flagra11t case of inattention to driving
amounting to "gross negligence" is presented than was involved in Chappel v. White, supra.
Doubtless it will be contended that Plaintiff is bound by the
allegation in the pleadings that prior to the collision an automobile had approa('bed from tbe opposite direction "burning bright and blinding-" headlights, and that tlrnre
18$ $is some evidence tending to support such allegation.
Yet there is neither allep-ntion nor evidence that Defendant Cohen's Yision was impaired by su('h circumstance,
even if it were accepted as a fact. It is nowhere alleged or
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shown to have been even a contributing factor in the subsc,quent collision.
But, assuming that such approaching headlights did impair
the dl'iver's vision, then his alrea<ly gross negli.qence ascends
to a higher degree.
It is not contended that, under the Virginia rule, a driver
whose vision is affected by lights on approaching cars is required to bring bis own car to a dead stop.
But the obstruction or obscuration of vision by the bright
lights of an approaching car does 'ttnpose 1tpon. the affected
driver the duty of incrciased diligence.
Howe v. ,Jones, 162 Va. 442.

As stated by Mr.•Justice Holt on page 447 in that ease:
"When the vision of a driver of a car is so obstructed or
obscured by the bright lights of a car approaching from the
opposite direction that he cannot see any one in the roud in
front of him, it is the duty of a driver in the exercise of ordinary and reasonable ca.re to increase his d-ilitJence to avoid
injury to anyone who might rig·htfully be 011 the road in front
of him;"
nnd, again on page 445:
·" The reasonable11ess of the conduct of the pa rtics in such
circumstances is mmnlly a jury question. This conduct may
be so gross as to mak~ un inferernie of negligence inevitable
as where one going from forty to forty-five miles an hour
drove into a dust cloud so dense as to obscure the headlights
of an approaching car" (citing Clark\', Parker, 161 Va. 480);
and on page 446 :
"It comes back to thi~: Drivers on hi!.d1wavs must use
reasonable care and rl'asonable care is a ·-flexible standard
Sometimes it meaus a hi_qh degree of care. Its prescm:r. or
absence is preeminently a jury question. H

If Defendant Cohen's vision was obstructed or obscured bv
approaching headlights (and, we repeat, there is no evidenc'e
of that fact), he most assuredly failed to increase his diligence. On the contrary, he continued with speed -»un19* abated and heedless of repeat.eel ,varning·s to plunge himself and fellow passengers mto wllafo\·er chance obstacle might be in the invisable path ahead. A more glaring
instance of utter disregard for prudence amounting to complete .neglel.lt of the safety of another could not be imagined.
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Negligence of this character transcends ''gross'' and is little,
if any, short of wanton.
There is no room for doubt that Defendant was grossly
negligent in failing to keep a proper lookout-and if, in fact,
blinded to any degree whatever by approaching headli!rbts,
!mch 1iegligence h<~came more than gross.
(4) Improper Headlights.
The bash, for this possible inference (and Plaintiff is entitled to tl1c benefit of all proper inferences) is so obvious that
extended discussion is unnecessary. If one could indulge the
presumption that Defendant was keeping a proper lookout,
yet still failed to see the truck ahead in time to avert a colli~iou, ilwn necessarily the headlights on his own car were defective when measured by statutory requirements.
That operating a car thus improperly equipped can be neg.,
ligence i:3 free from doubt; and here, where all of the evidence
shows an excessive and reckless speed, such negligence could
not be less than gross.
( 5) Defective Brakes.
Again we come to a possible inference that is a necessary
corollary of points or elements of gross negligence previously
discussed. If Plaintiff was driving at a speed of fifty miles
an hour or less, maintaining proper lookout with l1eadlights ,
prescribed by law, and saw the parked truck but was unable
to stop beforei striking the truck-then tltc brakes on the
Plymouth did not meet required standards. And such condition should have been known to Defendant after driving from
New York to the point of accident. To operate au automobile,
in the manner disclosed by the evidence in this case~ <le20@ pending upon defective brakes "to avoid disaster, in itself would be an utter disregard of prudence amounting
to complete uep;lect of the safety of others-whether guests or
those on a highway.
V. SUMl\IARY.
It is respectfullr submitted that the evidence affirmatively
establishes that the accident involved could not have happened
had Defendant Cohen been free from gross negligence. ~nv
one of the five possible findings above discussed, standing
alone., would justify a verdict predicted upon such degree of
negligence. But they are not disassociated and alone. There
is positive evidence of excessive and reckless speed, continued
disregard of possible catastrophe which moved Defenclnnt 's
wife to repeatedly admonish him, and absolnte inattention to
driving on a dark road while keeping no lookout whatever.
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If a proper lookout could be presumed, then either defective
headlights or brakes, or both, would be inevitable factors; and
such operation of an automobile, in either instance, under the
circumstances of speed and recklessness disclosed bv the evidence would constitute gross negligence.
•
But, as previously stated, since a Demurrer to the Evidence
is the basis of the judgment complained of, the evidence need
not affirmatively preponderate in the showing of gross negligence. It must only present facts upon which a jury might
have found a verdict for Plaintiff.-Indeed, it need not go
that far, but ·is sufficient if it presents a question 'Upon which
the minds of reasonably fait--minded men mi_qht dif!er. Such
men would doubtless agree that Defendant Cohen was guilty ·
of gross negligence. If not, surely they might differ on the
question.
The question of the liability of Defendant Levine, if Defendant Cohen be held liable., was not an issue below. There
was no denial of the agency alleged in the pleading.
21'"'

$VI. CONCLUSION.

"THEREFORE, your Petitioner prays this Honorable
Court that a writ of error to the judgment complained of be
awarded; that the same be reviewed and reversed; and that
final judgment be given Petitioner by this Honorable Court
upon the verdict of the jury fixing the amount of his damages.
Copy of this Petition was delivered on this 14th day of
April, 1947, to John S. Rixey, Esq., of the firm of Rb:ey &
Rh:ey, Citizens Bank Building, ·Norfolk Virginia, opposing
counsel in tlie lower Court representing Defendants Simon
Cohen and Sol Levine. Counsel desires to state orally the
reasons for reviewing- the decision.
In the event a writ of error be awarded, Petitioner desires
that this Petition be adopted as his opening Brief.
Tliis Petition is being filed in the office of the Clerk of the
Supreme Court of Appeals at Richmond, Virginia.
Respectfully submitted,
BENJAMIN l\L MILLARD,
By: GEROUL M. RUMBLE,
His Attorney.
RUMBLE & RUMBLE,
Suite 200-A Citizens Bank Building,
Norfolk, Virginia,
Counsel.
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•1, Gerould M. Rumble, 200-A Citizens Bank Building,
Norfolk, Virginia, an attorney at law practicing in the
Supreme Court of Appeals of Virginia, do certify that in my
opinion the judgment and decision complained of in tl1e foregoing Petition 'ought to be reviewed.
Given under my hand this 14th day of April, 1947.
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GEROULD M. RUMBLE.
Received April 15, 1947.
M. B. V\7ATTS, Clerk.

Writ of error granted. Bond $300.
May 21, 1947.

JOHN V{. EGGLESTON.
Received May 23, 1947.

M. B. W.

RECORD
VIRGINIA:
Pleas before the Circuit Court of the City of Norfolk, at
the Courthouse thereof~ on the 8th day of February, in the
year, 1947.
Be It Remembered, That ]rnretoforc, to-wit: In the Circuit
Court aforesaid, on the 14th day of October, in the year, 1946,
came the plaintiff Benjamin l\f. Millard and docketed his Notice of Motion for .Tudgment against the defendants Perman
Solomon, Goat Underworth, Sol Levine and Simon Cohen,
in the following words and figures, to-wit:
Virginia:
in the Circuit Court of the City of Norfolk.
Benjamin M. Millard, Plaintiff

v.

Perman Solomon (741 Pulaski Street, Norfolk Virginia},
Goat Underworth (747 Lincoln Street., Norfolk, Virginia),
Sol Levine, Simon Cohen, Defendants
·--

Benja~ M. ¥illarµ

NOTICE

1·.

Siµion Cohen &Jl4 Sqi Levine

1!)

or MOT!ON FOR JUPQ-MENT.

To: Berrp;m ~olqmon
Goat Underwm:th
Sol Levip.c
Simon Colien
You arc l1ereby notified that at 10:00 o'clock A. M,
on l\fonpuy, t~ie 14th day of October, 1946, pr f!S
soon thereafter as he µ,rny 1>~ }lC)arq, tl1e qndersigp.ed wiJl m9yc
the CirctJit Court of thu City pf Norfolk, Virginia, at thl3
CQurtroom of said Conrt, Bank Str~et and City Hall Avonµ~
h~ the City of N orfol~, Virginia, for a j:udgmcnt against yqµ
,ind each of you ill the sum pf One Hundred Thousand Dollar~
($100,000.00), due by you and each of you to the undersignei]
as damages for persqnal injuries for this, to-wit:
page 2 }

That heretofore., to-wit, on the 23rd day of August, 1946,
at 0,1· about 10 :1~ o'clock P. ~L, tl}e undersigned was riding
p.s a gu.est Qr p,asseugcr in one certain Plyn:ioutl1 sedan, t}Jep.
and there owned bv the said Sol Tievine and th~n and there
operated and drivci1 hy the said Simon'"'cohen, ,,;ho was at the
time acting for himself and as a ent of the said Sol Levine,
and said Plymouth sedan was ravelling eastwar y a ong
Highway No. 460; that at a certain point on said Highway
No. 460, to-wit, about one mile west of the community of Ivor,
in the County of Southampton, Virginia, there appr,o~chcd
from the opposite direction an automobile burning bright und
blinding headlights, nnd as said automobile passed the said
Plymoutli sedan, saicl Plymouth se.dan came jnto sudden an<l
violent impact with l) certain Chevrolet truck: which was then
and there parked on the concrete portion of the rigl1t of way
of said Highway Nq. 460, ancl w~s standing there without
lights or any other means of 1''aming approaching vellicl~s
of its presence on said ijighway; that said Chevrolet truck
was then ancl there owned bv the said Perman Solopage 2~ ~ mon and was i11 tl1e custody and control of the said
Goat Underworth, ;:igent of said Perman Solomop:
that the impact or collision betwecri said Plymouth i=edan ,11nd
said parked Chevrolet truck was caused by the concurring
negligence of you and each of you; thnt the snid Simon Cohen
and the said Sol Levin£'. ncting through his agent, Simon
Cohen as aforesaid, were guilt~· of gross ne~ligence in that
the driver of said Plvnwuth sedan was moving- at an excessive rate of speed, mid that llis speed was partit:'u1arly d~J)g·erons and hazardous in view of the circumstan<>cs of the
situation ,.s afores~id and in that he failed to maintniTl a
proper lookout or watcl1 for obsta.cles on the Highway ~long
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which he was driving, and in that lie failed to exercise ordinary care to observe the parked truck with 'which the collision
occufred in time to avoid said collision and otherwise; that
the said Goat Underworth and the said Perman Solomon, acting through his agent, Goat Underworth as aforesaid, were
~ruilty of negligence in parking said truck on tl1e Highway in
the path customarily travelled by vehicles using the samC', and
particularly negligent in leaving said truck so parked, unlighted, unattended, and without any effort to warn approac11ing vehicles of its presence and otherwise i that as a result
of the collision caused by the negligence or you and each of
you as aforesaid, the undersigned was severely hurt, maimed
and injured, as a consequence of which it became necessary to
amputate the right arm of the undersigned and has caused
him permanent and irreparable injury and suffering, loss
of future earnings and ~reat expense in and about his care
and cure of the injuries caused as aforesaid, all of
page 3 ~ which lmve caused the undersigned damages in a
great sum, to-wit., the sum of Ono Hundred Thousand Dollars ($100,000.00), for which judgment will be asked
against you and each of you as aforesaid.

BENJ~.\.MIN M. MILLARD
By: GEROULD M. RUMBLE
His Attorney
Norfolk, Virginia.
September 9, 1946.
And on tI10 same day, to-wit: In the Circuit Court aforesaid, on the 14th clay of October, in the year, 1946:
Upon the motion of the plaintiff, by counsel, it is ordered tlu~t this notice of motion be docketed. And thereupon came
as well the plaintiff as the defendant, Levine, who appeared
specially by counsel., and moved the Court to quash the notice
of motion as to him, the ftll'ther hearing of which motion is
continued; and also cnme the defendants, Solomon, Underworth and Cohen, by counsel, and pleaded tho general issue to
which said plaintiff replied generally and issue is joined; and
the further bearing is continued.
page 4
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And on another day, to-wit: In the Circuit Court
aforesaid, on.the 8th day of November, in the year,

1946:
This day came the parties, the defendant Sol Levine appearing- specially and moved to quash this suit as, to him on
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the ground of defective service of the notice of motion on him,
and was argued by counsel.
Upon consideration of which the Court cloth sustain said
motion and doth dismiss this suit as against Sol Levine only
without prejudice.
And on another day, to-wit: In the Circuit Court aforesaid,
on the 30th day·of November, in the year, 1946:
Upon the motion of the plaintiff, by counsel, it is ordered
that this notice of motion be docketed as to the defendant Sol
Levine. And thereupon C'ame as well the plaintiff as the defendant, by counsel, nnd said defendant pleaded the general
issue to wl1icb said plaintiff replied generally and issue is
joined; and the further hearing is continued.
page 5
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And on another clay, to-wit: In the Circuit Court
aforesaid, on the 22nd day of January, in the year'.

1947:
This day came again the parties, by counsel, and thereupon
came a jury, to-wit: J. H. Bell, F. G. Bingham, "\V. E. Cathey~
\V. Brittingham, \V. C. Perry, G. Hall and A. R. \Vhite, who
were sworn to well and truly. try the issue joined, and' having
fully heard said plaintiff's evidence, said defendants Levine
and Cohen filed their demurrer to said plaintiff's evidence,
nud thereupon the Conrt ordered said plaintiff to file his
joinder in said demurrer, which said joi1_1der said plaintiff
filed and issue is joined upon said demurrer, to which action
of the Court said plaintiff, by counsel, duly excepted; and
thereupon having fully heard the evidence of said defendants
Solomon and Underworth and argument of counsel the jury
returned its verdict in the following words and figures, to-wit:
"We the .Jury find for the plaintiff against Solomon and
underwood in the amount of $15,000.00 and assessed damages
ag·ainst Cohen and Levine in the sum of $15,000.00 without
fixing liability.'' 1Vhereupon it is considered by the Court
that said plaintiff 1·ecovor against said defendants Solomon
and Underworth tlw sum of Fifteen Thousand ($15,000.00)
Dollars, with legal interest thereon from the date hereof,
till paid, together with his costs about l1is suit in this behalf
expended, to all of which said defendants, by counsel, duly
excepted; and the further hearing of said demurrer as to the
defendants Levine and Cohc>n is continued.
page 6 }

The following is the Demurrer to the Evidence
filed by leave of the foregoing order:
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The defendants Sol Levine and Simon Coheµ, after the
plaintiff had rested, demur to he plnintiff 's evi4ence and say
that the same is not sufficient in law to maintain the said issue
on the part of the plaintiff a11d ti1at they the said defcnd~pts
are not bound by the law of the land to answer th~ s~me, 11nd
assign the following grounds of demurrer.
The evidence shows tlmt the plaintiff was ridi~g as a gue~t
of the defendants Sol Levine and Simon Cohen at the time of
the accident, and under the law said defendants caµ"Qot be
held liable in the absence of the proof of gross negligence on
the part of said defendants. The burden of proving such
gross negligence is upon the plaintiff. The evidence fails to
show that said defendants were guilty of gross negligenC'e.
And the said defendants tender herewith as pll.rt of this
demurrer, the evidence produced before the jury.
,\Therefore, for want of Sl!fficient matter in that belm}f to
the jury shown in evidencc:>4 the snid defendants pray judgment, and that tl1e jury may be discharged from giving any
verdict upon the said issue, as to these said defendants, and
that the said plaintiff may ho barred from having or maintaining his aforesaid action against these defendants.

. RIXEY & RIXEY
Attorney for Sol Levine and Simon Cohen
page 7
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The following is the ,Joinder to said Demurrer:

And the Plaintiff says that the matters aforesaid, to thejurors in form aforesaid, shown in evidence, are sufficient in ·
law to maintain the issue joined on the part of the Plaintiff.
Wherefore, for as much as the said Defendants have ~iven
no answer to the same, tllc said Plnintiff ~lemands judgment,
and that the jury be discharged, and that the Defendants be
convicted, etc.

G-EROULD M. RU~IBLE
Attorney for the Plaintiff
And on another day, to-wit: In the Circuit Court afores.aid,
on the day and year first hereinahove written, viz.~ on the 801
day of February, in tl10 year, 1947:
This day came the parties; and C01Jnsel argued and SlJhmittccl the demurrer; upon consideration of wl1ich the Court
.doth sustain the demurrer to tl1e evidence. '\\Therefore it is
considered by the Court that the plaintiff fake nothin~ by llii:;
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suit as against the defendants Sol Levine and Simon Cohen
and be in mercy, etc.; and that the said defendants Sol Levine and Simon Cohen go without day and recover of the
plaintiff their costs in this behalf expended. To all of which
the plaintiff duly excepted.
page 8 }

The following is the Certificate of Exceptions in
the above styled case:

page 9 } Virginia :
In the Circuit Court of the City of Norfolk.
Benjamin M. :Millard,

v.

Perman Solomon, et als.
NOTICE OF APPEAL.
To Messrs. Rixey & Rixey,
Attorneys for the defendants, .Sol Levine and Simon Cohen.
PLEA-SE TAKE NOTICE that on the 4th day of March,
1947, the undersigned will present to the Honorable Clyde H.

Jacob, Judge of the Circuit Court of the City of Norfolk, Virginia, at his office in the court building, Norfol~ Virginia~ at
9 :30 o'clock A. ::M., a stcno~raphic report of the testimony and
other proceedings in the trial of the above entitled case, for
certification by said .Judge, and will on tlle same date make
application to the Clerk of said Court for a transcript of the
record in said case, for the purpose of presenting the same
to the Supreme Court of Appeals ,of Virginia with a petition
for ~ writ of error and supersedeas to the final judgment of
the trial court in said case.
GEROULD M. RUMBLE,
Counsel.

Legal service of the above notice· is hereby accepted this
28th day of February, 1947.

RIXEY & RIXEY,
Attorneys for the defendants,
Sol :Levine and Simon Cohen.
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Virginia :
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In the Circuit Court of the City of Norfolk.
B,enjamin :M. :Millard,

v.

Perman Solomon, et als.
RECORD.
Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above entitled case in
said Court on January 22, 1947, before the Honorable Clyde
H. Jacob.; Judge of said Court, and jury.
Present: :Mr. Gerould :M. Rumble, Attorney for the plaintiff.
Messrs. Pender & Robertson (Mr. Pender) Attorneys for
Perman Solomon and Goat Unclerworth (Underwood).
Messrs. Rixey & Rixey (:Mr. ,John S. Rixey), Attorneys for
Sol Levine and Simon Cohen.
page 11 ~

Mr. Rixey: I had summoned a witness; Mr.
Clark, from Southampton Co~nty and he isn't

here.
The Court: Can you gentlemen stipulate wliat tl1e witness
would say?
Mr. Rumble: I haven't the sligl1test idea what he would
say, your Honor. If you will permit us to confer, we might
stipulate.
(A sbo1;t recess was taken to permit counsel to confer.)
Mr. Rumble: I believe we have agreed what the witness
·
will testify to.
Mr. Perman: I would like to talk to the Court in tlle ab·
sence of the jury.
(The jury retired.)
Mr. Pender: If your Honor please, we have agreed that
this absent witness would testify to the same facts that the
officer will testify to, Officer O'Brien.
The Court: It is stipulated between coumel that Mr. (1]ark,
the absent witness' testimony will be the same as that of
Officer O'Brien who is here and will testifv.
Mr. Pender: This accident was between a truck parked
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on the higlnvay and the car in which the plaintiff· ·
was riding which ran into the truck. Some time
after the acciclent another car, and this will be testimony which we will object to, came up and. passed the truck
and ran off the road and in a ditch, but it had nothing to do
with this accident at nil and we are objecting to the admission
of any evidence as to what happened afterwards, and we
would like to have counsel instructed in advance of that.
The Court: How much time elapsed?
Mr. Rumble: That will probably be developed in Officer
O'Brien's testimony.
~fr. Rixey: The negligence on tlie part of 1'.Ir. Pender's
<11ient, we claim in this case., was the stopping and parking of
his truck on the hard surfaM, partly on the hard surface and
partly off the hard surface, without any lights or flares out at
all, in the nighttime nnd that was a danger that constituted
a hazard on the road and the man saw it too late to actually
·avoid it but did turn out and sideswiped the side of his car
resulting in the injury to this mun.
page 13 ~ . The Court: You represent the owner of the car
in which the plaintiff was riding?
:Mr. Rixey: Yes, sir. Shortly after that this second car,
an automobile, came nlong traveling in the same line of traffic
in the same direction that my client's car was going and lie
actually did sec it in time to avoid the collision with that particular object, but in avoiding that object he ran off the road
and ran into the ditch. It is the same danger placed there by
l\Ir. Pender's client that is involved in both of them, and I
think the fact that the ~econd car ran in the ditch is evidence
of the fact that it was a dangerous hazard on the road and
for that reason we maintain it is proper evidence. I tl1ink we
can meet it when the time comes.
Mr. Rumble: I believe the admissibility of it will develop
later. Our agreenwnt is· subject to the admissibility of the
evidence.
The Coul't: Officer O'Brien's testimony is as to what happened with refercnce to the second car?
Mr. Pender: That part of it.
page 14 ~ The Court: You may make your objection at
the time it is offered.
Mr. Pender: . The man who was driving the second car is
not here and we don't know what caused him to drive off the
.
road.
Mr. Rumble: I think the matter will develop so your Honor
can rule on Mr. Pender's objection when the matter develops.
The Court: The Court would not like to rule on it until it
comes up.
page 12

~
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Mr. Pender: May l'OUnsel be instructed not to bring out
the fact until the objection is made? I don't want to have to
cut in.
The Court: You can't stop counsel from making an opening statement as to what he expects to prove, subject to his
being able· to prove it. 1 can't properly instruct the jury
until the question arises.
Mr. Rumble: Tomorrow a case is set arising out of the
same accident in which the wife of the plaintiff seeks damages. We are perfectly willing for both cases to be heard at
one time by this same jury, but my friends don't want to do
that, so I have no light to insist.
page 15 ~ In the case today Lieutenant Shufflebarger and
probably his wife will testify, and they would be
necessary witnesses tomorrow. He is stationed at ·Fort
Bragg and is under orders to report by seven o'clock in the
morning; consequently, we have agreed among ourselves that
instead of my taking llis deposition tonight bcfore he leaves.;
· that his testimony today in this caAe may be written up and
read in the case tomorrow.
The Court: Is that agreeable 7
1\fr. Rixey: Yes, sir.
:Mr. Rumble: Mr. :Millard's case is being tried today and
.Mrs. Millard's tomorrow, and his testimony would be the
same in both.
Mr. Pender: If your Honor please, we would like to have
the witnesses excluded.
The Court: "re will have to swear them first. You mav
make that motion aftewards.
.
·
(The jury re~urned to the l'Ourtroom. V\Titnesses were sworn
and excluded, .and opening statements were made
page 16 ~ by counsel for the respective parties.)
Mr. Rumble: I might snve a great deal of time. I am not
arguin~ it now, but I submit no proof of ownership or agency
is reqmred under the allegations of the notice of motion.
The Court: Counsel bas made no point of that.
Mr. Rumble: I won't waste time in going into those things.
The Court: There is no denial of that.
Mr. Rixey: Do you want to try your ·case by stipulation
with the Court in the absence of the jury1 .
l\lr. Rumble: I am going to try it al'corcling to Jaw. The
law says that unless you deny the agency by a counter a:ffidnvit, we don '.t have fo p1•ove it.
The Oom·t: No denial has bC'en made of that.
MT. Rumhle: lk. Pender asked .me to let him prove some
photographs first. I have no objection. I would like to ·ask,
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.
if Dr. Duncan comes in, that I be permitted to put
page 17 } him on first.
.
.
Mr. Pender: TI1is gentleman knows nothing
about the case except the taking of the photographs.
l\Ir. Rixey: ,ve have no objection to these, but this one
with the car on it, I think is objectionable.
Mr. Rumble: I have an objection to the relevancy of the
car.
Mr. Rixey: He ,has the picture of a car placed on the side
of the road, and I object to that.
The Court: Unless you can show it was taken immediately
after the accident, I don't think that would be admissible.
l\fr. Pender: lt just shows the car liappened to be there.
Mr. Rumble: I would be very happy to admit the picture
of the highway without objection if the Court instructs the
jury that this car in the picture has no relevancy to the accident.
Mr. Rixey: I think, before the pictures are admitted, we
better have evidence. It is alleged that this accipage 18 } dent occurred about one mile from Ivor. The picture show thev were taken two miles from there.
I don't know ,vhether it Wis the correct place of the accident
at all.
The Court: Put your evidence on and if it shows it was
not the place the Court will not admit them.
Mr. Rixey: I don't think it is proper to prove photographs
of one place when tlrn evidence may show the accident occurred at another place. l think the place ought to be identified before the pictures are proven.
The Court: I think the point is well taken. You will have
to defer putting that testimony on.
Mr. Pender: I will prove these that are not objected to.
Are these objected to (handing photographs to counsel)?
Mr. Rixey: I think tl1ey arc all right. :My client says they
are pictures of the car.
The Court: Let the reporter mark them as exhibits.
(The photographs were marked "Exhibit 1.," to "Exhibit
4,'' both inclusive.)
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page l,9 ~

BENJAMIN l\I. MILLARD,
the plaintiff, having been first duly sworn, testified

as follows:
By Mr. Rumble:
Q. Your name is Benjamin l\[. Millard Y
A. Yes, sir.
Q. And you are the plaintiff in this case Y
A. Yes.
Q. ,vhat is your age, :Mr. Millard 7
A. Forty-seven.
Q. Your residence is what 7
A. No. 1 Sickels, New York·City.
Q. Your occupation 1
A. Accountant.
Q. How long has your experience been in that 1
A. About twenty-seven years.
Q. Now, will you please foll the Court and jury wliat happened on August 23rd, tracing as nearly as you can the course
· of travel, whom you were with on that day; etc.?
A. On August 23rd or August 22ndQ. 1946'?
A. 1946; we left New York City; that is, Mrs. Millard and
myself ancl I\[r. µ.nd Mrs. Cohen, about five o 'clockm11rc aftere traveled over to Jersey and stopped overnight at
noon.
some pluce around Pepnsville, and left there early next morning, about nine, and crossed the f crry, the Pennspage 20 ~ ville ferry, into Maryland, had breakfast somewhere on the road, went throu~h Baltimore and
stopped at V{ashington for a little while. We continued ·on to
Richmond, arriving in Richmond just about five o'clock in the
afternoon. The stores were starting to close and employees
were milling around street cars and ready to go home. We
stopped in Richmond a bout an hour or so and continued on to
Petersburg and arrived there a little after seven. We lookecl
around for some place to eat and finally found the Petersburg
Hotel. "re got out of the hotel a little after eight and then
decided to stay overnight in Petersburg. W'e walked around
the main street in Petersburg. The ladies made a telepl10ne
call to Portsmouth and hou~ht a couple of things, and we
came back to the Petcrsbmg Hotel and in(Jnircd for rooms
and they had none. ·we then decided the best tl1ing to do
was to continue on to Portsmouth. We left Petersburg about
a little after nine o'clock. "\Ve continued on this highway, and
it was quite a dark highway, not a lighted highway, no lights
on it.

,v
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Q. You continued from Petersburg in what kind of automobile 7
A. In this Plymoutli sedan.
Q. Who was the owner of that f
A. Mr. Sol Levine.
Q. One of the defendants in this case T
A. Yes.
page 21 ~ Q. ·who was the driver of the automobileT
A. l\Ir. Simon Cohen.
Q. How were you seated when you left Petersburg?
A. I was at the right-hand side of Mr. Cohen in the front
·
.-seat.
Q. He was driving the cad
A. Yes.
Q. ,vho was in the back seat T
A. Mrs. Millard and :Mrs. ,Gol1~n, the wife of :Mr. Cohen.
Q. The two men in the front seat and the ladies in the hack
seaU
A. Yes.
Q. Go ahead.
A. We continued on the highway. As I said, it was quite
durk, and on a numher of occasion l\frs. Col1en remarked,
"Take it easy. This road is quite dark."
Q. Remarked to whom?
A. Mr. Cohen. Then one of these remarks was passed by
somebody in tlw back seat and he continued to drive, and the
first thing I knew there was a crash and I was hurt.
Q. Had you been over that highway before or were you familiar with it 1
A. No, sir. Thut was the first time I was over this bigbwny.
Q. Do you drive an automobile?
page 22 ~ A. I don't. I happen to have very bad eyesight
and I never attempted to drive because I am
.afraid of night driving.
Q. Did you attempt to look at the dashboard of the automobile or anything else when you were driving?
A. I didn't because I could not see it anyway~ not at night,
not in the dark. Even though I am sitting in the front seat
I could not see.
Q. You would not be able to approximate the speed at
which you were driving?
A. I have no idea.
Q. You say the crash happened. Before the crash had you
seen any object on the road Y
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A. I did not. The road was p~rfectly dark to me.
Q. Were you knocked unconscious 'l
A. I was not. I was conscious all the way through.
Q. I would like for you to describe the position of your
arm on this August night with reforence to how you were sitting. Was the windown open on your side 'l
A. The window was open on my side and I had my arm
extending outside of the window.
Q. Resting on the door'l
A. On the door.
Q. After the accident you say you didn't lose consciousness.
What happened 'l
A. Both Mr. and Mrs. Cohen got out of the car
page 23 ~ and started to flash their lights because they had
seen I was seriously hurt. I was bleeding, and
finally some young Lieutenant came over and helped me out
of our car into. his car, and from then I don't know what happened right at the scene of the accident.
Q. Did you know then, when you got out of the car, what
had been struck f
A. At the time I got out of our car I had to get side ways
to pass this thing. I dicln 't know wbetber it was n truck, but
whatever it was it was a big hulk of something.
Q. Was it on the concrete portion of the highway or off
the highway 'l
A. I could not tell you that, sir.
·
Q. You were taken by whom?
A. By this Lieutenant in his car.
Q. To where?
A. To some bospital at Suffolk first.
Q. ,vho went in the car with you and this Lieutenant Y
A. The Lieutenant's wife and Mrs. Millard was in the car.
Q. At Suffolk, do you recall what happened there?
A. I was just admitted for some time in tbe hospital, for
a short while, a half hour or so, and from there I was taken
in an ambulance to a Norfolk hospital.
page 24 ~ Q. Which hospital?
A. DePaul Hospital.
Q. Do you know what time you arrived there, approximately'l
A. I would say about one o'clock in the morning.
Q. Do you know what time the accident I1ad taken place
up on the highway 7
A. A little after ten.
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Q. At the DePaul Hospital have you any recollection of
interviews or what happened?
A. For a few moments while I was put on the emergency
operating table I talked to Dr. Duncan.
Q. Dr. George Duncan J
A. Dr. George Duncan; and after that I was finished.
Q. Then Dr. Duncan did what?
A. The following morning about one o'clock or twelve
o'clock tllat afternoon I found myself up in the room and
discovered I had lost my arm.
Q. Your right arm Y
A. My right a rm, yes.
Q. You are a right-handed man 7
A. That is right.
Q. What is your average annual income?
A. About $8,000.00 a year. 1
Q. Is or is not your right hand an affectual element as accouutant 7
page 25 } A. Absolutely it is, sir.
Q. Have you -made an estimate of the actual expenses you were put to in a medical way1
A. I have.
Q. Mr. l\lillard, I will ask you if these are itemized accounts
of your actual expenses 1
A. Tl1at is rigl1t, amounting to $1,155.20, and in addition
to these there was about $365.00 expenses incurred by Mrs.
1-ilillard directly clue to this accident, I mean.
Q. Due to your injury t
A. Yes.
Q. Explain those.
A. The following Sunday I bad to send her back to New
York and she flew.
Q. You mean the morning following your operation 1
A. Yes, the 25th, I think it was.
Q. What day of the week was the accident 1
A. Sunday-the accident was Friday.
Q. Aud your arm wns taken off Saturday?
A. Yes.
Q. Aud Suudny you sent her back to New York?
A. Yes, to clear up some business transactions in New
York.
Q. What were those expenses?
A. $65.00. We were seventeen davs here in
page 26 } Norfolk at the hospital, and during tiiat time-I
have two children at home and during that time
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they had to be taken care of, and she had to have some help
there.
Q. What was the cost of that?
A. $150.00, and I would say here, various expenses.
Q. ·while you were in the hospital Y
A. Yes, meals, etc., was another $150.00, and so it is about
$3fi5.00 in addition to the $1,155.00.
Q. $1,155.20 plus $365.00 were your actual out of pocket
expenses arising from the injury?
A. That is correct.
Q. I s..oe here an item of $200.00 for an artificial arm. Have
you received it yet?
A. No. It is in process of being made right now.
Q. Will that arm to any extent return the usefulness of
your rig·h! hand for your profession?
A. It will not.
Q. ,vm it be a practical arm or an ornamental arm 1
A. An ornamental arm. The only use it is is to fit in the
sleeve of a jacket.
Q. Were you in pain as a 1·esult of this accident?
A. Oh, yes.
Q. Immediately following the accident, or when did your
pain begin?
A. Immediately following the accident.
page 27 } Q. Has it continued to now?
A. I still have what they call a phantom pain.
Q. Pain means a lot. State the nature of it.
A. A phantom pain is sort of a reaction of individuals. I
feel as though I have my fingers right there. How long ~t
takes to disappear the doctors can't tell. In some cases they
are three or four months and some cases they are a year or
longer.
Q. That is a syrntom that makes you feel your arm and
hand arc still there?
A. Yes.
Q. I will ask you this: Until you learn to use your left
hand, have you any chance of getting any independent job' or
work as an accountant?
A. I don't believe so. I think-I am sorry to say so, but
I think I will be licked as far as any capacity at any future
time if I didn't have the connection I lmve today.
Q. I don't want you to mislead the Court and jury. You
were nt the tiµie of your injury working for a firmA. Yes.
Q. Who were close friends 'l
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.A. Yes.
Q. And they didu 't cut your salary one bit 1
A. They did not.
Q. Are you able to do the work for them you
page 28 ~ were able to do before this accidenU
A. No. I have to rely a lot upon assistance to
do the wo1·k that I formerly did.
Q. And they huve continued your salary temporarily1
A. Yes.
Q. Without any agreement as to how long it will continue?
A. Yes.
Q. So your own eaming power is cut off and you are dependent now on the kindness of those friends f
A. That is right.

Mr. Rumble: · ·would your Honor mind suspending with
this witness until Dr. Duncan can tcstifyi
The Court: No.
(The witness was thereupon excused.)
DR. GEORGE A. DUNCAN,
~alled as a witness on belialf of the plaintiff, having been
first duly sworn, testified as follows:
page 29

~

By Mr. Rumble:
Q. You arc Dr. George M. Duncan?
A. Dr. George A. Duncan.
Q. A practicing physician in the City of Norfolk 1
A. Yes, I am, sir.
Q. What is your age, Doctor1
A. Forty-three.
Q. Will you please state your collegiate and professional
education?
A. l\Iy academic work was done at the University of West
Virginia, I have a doctor's degree from the University of
1\Iaryland, Doctor of :Medical Science from Columbia University, and hospital work done in Baltimore, and Roanoke,
Virginia, and five years in Orthopedics in New York City.
Q. Do you specialize in your profession?
A. I do, sir.
Q. What is the type of your specialty?
A. Ortl1opedics.
Q. That is bone surgery in a layman's language?
A. Yes.
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Q. How long have you specialized in that lineT
A. Since I got out of the hospital, and I have been in practice since 1936 in Norfolk.
Q. Doctor, on the night of August 23, 1946, or it may have
been the early morning of August 24th, were you
page 30 ~ called in to examine Mr. Benjamin Millard, the
plain'tiff in this suit here 1
A. I was.
Q. Where was he 7
A. At the DePaul Hospital.
Q. Will you state what y"ou found on that occasion as to
his condition, and what you did 7
A. I was called first by Dr. Chapman in Suffolk, Virginia,
who had seen this man and rendered first aid. He called
me on the phone and transferred him by ambulance to tl1e
DePaul Hospital here. On arrival at the hospital I was called
by the interne and saw Mr. :Millard. His general condition
was one who was in moderate shock. His right upper extremity, his arm, had suffered compound fractures. The
fracture involved the right humerus at the junction of the
middle and upper third. There was another fracture that
caused a complete disruption of the elbow joint. In other
words, all he had was nothing but skin. The muscles, tendons, nerves and blood vessels were completely severed. The
wound extended from the middle of the arm down to half below the middle of the forearm. There was no pulse, no sensation, at all in his forearm. It would have been impossible
to have saved that extremity. The skin and the muscles, as
I told you, were disrupted and there was no blood supplied
to them whatsoever. l!,irst we asked permissionpage 31 ~ we didn't touch his arm until we had put him to
sleep. I didn't want to have any nervous shock
by moving his arm from what had been described by Dr.
Chapman. On finding that out I asked l\Irs. Millard's permission to amputate his arm, his wife. She didn't wish to
give it and I had to wait and when he was fully conscious
described what was the situation, and she was present, whicb
she already knew, and we amputated his arm then. It was
around about two or three o'clock in the morning.
Q. The morning of theA. 24th.
Q. 24th?
A. That is right. The amputation was done at the junction
of the middle and upper third of his arm. The wound wa~
not closed up. A dirty wound we leave open to allow for
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any possible infection that might occur. Approximately five
days later-I will give you the exact date-on the first of
September-it was longer than that; it was about a week, in
other words, the wound was closed. In other words, .another
operation was done and the wound was sutured. Since that
time he has made an uneventful recovery. I last examined
Mr. :Millard yesterday afternoon and same is healed. It has
a rather· redundant formation of skin, and the wound is entirely healed. I understand he has been fitted for a prothesis,
an artificial arm, which is not quite satisfactory.
page 32 ~ Q. ,vhen you examined l\lr. ~Iillard, in your professional opinion, did you think that the amputation of his right arm was absolutely essential Y
A. It was. Not only that, but when I do an muputation
of this type I always have consultation. I called Di-. Albert
Crosby in before his arm was amputated. He agreed with
that diagnosis.
Q. Could you say whether this was a painful injury and if
the subsequent necessary effects were painful to )Ir. Millard 7
A. The injury was no doubt painful. The subsequent effects after he-it was painful for a few days afterwards, and
pain that is definitely present is dependent entirely upon individuals who have had a limb amputated. In almost all individuals after an amputation, it runs for several days and
sometimes runs into months, there is present what we call
phantom alarm. They are conscious of that arm or leg still
being present, and it is a series of annoyance to them, and
sometimes a limh which has been amputated is painful. He
had those symptoms at the time he left the hospital. Whether
he still has them, I didn't ask him yesterday.
Q. What do your records show as to the date he left the
hospitaH
.
A. I don't have the records of the hospital here. I think
he left about the middle of September.
page 33 ~ Q. Doctor, in your experience you arc quite familiar, are you, with the efficiency of mechanical
arms when an amputation has been necessary?
A. lam.
Q. Will an artificial arm restore any practical usefulness
to ?\fr. Millard's rigllt hand?
A. No, I don't think so.
Q. About how far over the shoulder joint was this amputation, roughly?
A. The junction of the middle and upper third.
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Q. In inches'/
A. About there, in that location, on my arm (indicating).
Q. Say it in inches so that the reporter can write it.
A. I can't give you inches because every arm will vary. I
say the junction of the middle and upper third. I can show
the bone by tl1e X-ray.
Q. Is it a third, half or fourth Y
A. It would be a third, the junction of the middle and upper
third.
Mr. Rumble: That is all.
Mr. Rixey: No questions.
The Court: You are excused, Doctor.
page 34

~

BENJAMIN M. MILLARD,
.the plaintiff, resumes the stand for further examination, testified as follows:
CROSS EXAMINATION..
Bv l\fr. Pender:

•Q. When your car came to a stop, how far was the truck
that you had struck away from iU
A. I could not tell you. I don't know.
Q. It was some little distance, wasn't it?
A. As I explained before, when I got out of my car I bad
to i.valk sid~ways to pass the car or truck to get in tho car
of the Lieutenant who was taking us to Norfolk.
(J. The ..car in which you were riding and the truck were
right close together?
A. That is right, in my estimation at that time, because I
didn't have my glasses then. They were broken and it was
all a blurred vision to me.
Q. Did you touch the truck as you went by it 1
A. I could not tell you. I don't recollect.
Q. Do you know I1ow near the truck you walked f
A. No.
Q. Do you know how near the truck the car was 1 Did the
Plymouth car stop at the impact, as it struck the truck, or
did it go on beyond 'l
pngc 35 ~ A. I don't think it went on beyond. I think it
stopped almost immediately.
Q. At tlle point of the truck?

Benjamin M.1':lillard v. Simon Cohen and.Sol Levine

37

Betij011nin M. J}Jillard.
A. That is the way it appeared to me, the crash and they
.
stopped the car almost simultaneously.
Q. Then when you got out, on ,vhich side of the car did you
get out7
A. The right side of the car, the side I was sitting on.
Q. Then the front seat on which you were sitting had passed
the truck? That had passed clear of the tl'Uck, had it noU
A. I believe it did. It was just a little distance and, as I
said, in order to pass by and to get to the other car I had to
walk sort of sideways.
Q. Where was the other car that had stopped?
A. In back of the Plymouth caP.
Q. Was it back of the car or beside the truck?
A. I don't know. All I know was I walked backwards.
Q. Do you know what your speed had been immediately
prior to the accident?
A. No, I could not tell you.
Q. Did the Plymouth slow down at all immediately before
it struck the truck?
A. I don't believe it did.
page 36 ~ Q. There was no use of brakes, slowing down,
or slackening of speed before you hit the truck? ·
A. I don't· imagine there would be any.
Q. Were the headlights burning on the Plymouth immediately prior to the accident?
.A. The brig·ht lights were on. Whether it was sufficient
light, or not, I don't know.
Q. You are speaking of bright lights. There are two beams,
:an upper and lower. You say the upper or brighter lights
were burning?
A. I don't know whether it was the upper or lower, but
·
bright lights on it.
Q. They had bright lights on it!
. A. Yes.
_
Q. You don't know what the speed had been?
A. No, sir.
Q. How fast had Mr. Cohen been operating that car during
the day? Did you notice the speedometer at all?
A. The normal speed limit, the requirements of the various
states.
·
Q. Did 110 ever exceed those speed limits?
Mr. Rixey: I object to that.
The Court: Objection sustained.
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,

By Mr. Pender:
,
Q. You don't know what speed he was going then· at that
time?
page 37 ~ A. No.
Q. Did you know what the speed limit was at
that point?
A. In the State of Virginia f
Q. Yes.,
A. I only f onnd that out a few days ago. It was fifty
miles, was it 1 I didn't know it then.
Q. Did you see any road markers on the road giving the
•
speed limit Y
A. I didn't see any. I am totally blind even with my
glasses.
, Q. With your glasses 1
A. Yes. I can't see very far in the dark.
Q. During the day time you can see?
A. It is 0. K.

CROSS EXAMINATION CONTINUED.

By- Mr. Rixey:
Q. :Mr. :Millard, I wish you would tell the Court and jury
what the relationship is between you and Mr. Levine and
Mr. Cohen.
Mr. Rumble: I think I said in my opening statement that
relationship of the parties didn't excuse gross negligence,
if it can be proved.
page 38 ~ The Court will so instruct the jury.
Mr. Rixey: We don't claim there was any gross
negligence. We claim there was not.
By Mr. Rixey:
Q. Just state to the jury the relationship.
A. Mr. Cohen, the driver of the car, is a brother-in-lmv of
mine, he being a brother to my wife, :Mrs. Millard. Mr. Levine, the owner of the car, is also a brother-in-law, his wife
being a sister of Mrs. Millard.
Q. Mrs. Levine and your wife are sisters 1
A. Yes.
Q. And both of them are sisters of Mr. Cohen 1
·A. Yes.
Q. I believe this automobile belonged to Mr. Levine l
A. That is correet.
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Q. As I understand it, he loaned the car to Mr. Cohen; is
that correct Y
·
A. That is correct.
Q. And Mr. Cohen invited you and Mrs. Millard to go along
on this trip f
A. Yes.
Q. Is that correct f
A. That is right.
page 39 ~ Q. You and your wife were guests of Mr. Cohen,
and Mr. Levine?
A. Yes.
·
By Mr. Rumble:
Q. Mr. Millard, I understood you to testify that your
.
glasses were broken in the accident 7
A. That is right, immediately. They were broken right at
tlle impact or crash.
Q. And you said you cannot see at night without your
glasses on Y
·A. That is rig·ht.
· Q. ·wm you take your glasses off right now and state
whether you can recognize people in the courtroom Y
A. It is just a blur of faces. I could not recognize faces
from this distance. I could see the faces but could not recognize the faces.
Q. Put your glasses on. You can recognize people in the
courtroom, can't you f
A. Ycs, I can now.
Q. But not clear nnywayY
A. No.
Q. At the time of this accident did you have your glasses
onf
A. Oh, yes.
Q. They were on?
page 40 ~ A. Oh, yes.
By Mr. Rixey:
Q. It has been alleged in the notice of motion commencing

your suit, this suit that we are trying, that immediately before this accident there was approaching you going in the
opposite direction nn 1_mtomobile burning bright and blinding headlights. Is that so'!
A. Yes, at all times during the evening.
Q. I am not talking about at all times but I am talking
about immediately before this accident?
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A. That is right, I did notice a car.
Q. You noticed a car coming towa1·ds you T
A. I saw lights.
Q. With blinding headlights 1
A. Yes.
Q. And it was shortly after that car passed that you ran
ran into this object¥
A. ·n was just a short time after that.
Q. Did you see any flares out in the road?
A. No, sir.
Q. Do you know I mean by flares?
A. Yes.
Q. By flares I mean a pot or an object with a wick on it
and the wick lighted?
. A. No.
Q. You didn't see iU
page 41 ~ A. No.
Q. If there had been any, do you think you
would have seen it?
A. I think so.
Q. You didn't see anyY
A. No.
Q. You think you could see it 1
A. Yes. ,vith the flicker of light, I would have seen it.
Q. Was tliere any light on the object that you ran intoJ
A. I don't believe so because I didn't see it before the
crash and after the crash everything was hazy to me.

RE-DIRECT EXAMINATION.
By :Mr. Rumble:
Q. You said there were blinding headlights coming down
the road. Did the speed of your car slow down any on account of those blinding headlights 7
A. I don't recollect.

Mr. Rixey: He said he didn't know what the speed wai:;.
Mr. Rumble: I am asking him if he slowed down.

.
By Mr. Rumble:
page 42 } Q. Did it?
A. I can't recollect.
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called as a ,.,itness on behalf of the plaintiff, having been
first duly sworn, testified as follows:

By Mr. Rumble:
Q. vVill you please state your name 1
A. Trooper O'Brien.
Q. "'\V. G. 0 'Brien f
.A. W. G. 0 'Brien.
Q. Your age, .:Mr. O'Brien?
A. Twenty-five, sir.
Q. You live where now 1
A. I· live in Berryville, Virginia, and stationed in Suffolk.
.Q. ·what is the route you patrol?
A. I patrol from Suffolk to Wakefield, the highway, and
take care of accidents or anything that might arise.
Q. And the number of that highway is what¥
A. 460.

page 43

~

Q. 460Y

A. Yes.
.
Q. Did you come to the scene of an accident on ·
the night of August 23, 1946!
A. Yes, I did.
Q. In which a Plymouth sedan and a truck were involved t
A. Yes, sir.
Q. Will you please state about what time you appeared on
that scenef
A. I don't know the time exactly. It was some time between an hom· ~nd a half and two hours after the accident
had occurred because I was working on another accident at
the time and I had to leave that accident and go to this place,
to this one, and I don't know the definite time that I arrived
after the accident had happened.
Q. ·where was the scene of the accident you are talking
about in this case?
A. It was on mile west of Ivor on Route 460.
Q. That point is how far from the town limits of Petersburg on 460?
A. I am not working any further than Wakefield. It is
approximately five miles from Wakefield, and from Wakefield
to Petersburg I could not tell you definitely, but it is approximately five miles from where the accident happened to Wakefield, and from there to Petersburg I don't know
.
page 44 ~ exactly the mileage.
Q. Have you access to a highway map tbat can
tell you that7
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A'. Yes, but I don't have one with me. I have one in my
car.
Q. Do you have your car here t
A. Yes., at-Police Headquarters.
Q. I would like for yon to get that. It is just a simple
statement of mileage. What did you find when you got to
the scene of the accident, Mr. 0 'Brien 1
A. When I arrived at the sc~ne of the accident a Chevrolet
truck owned by Perman Solomon was on the side, right side
of the road, and it was parked off the road as far as it could
be at the time I arrived. The truck didn't have any lights
on it, however, Perman Solomon was to the rear of the truck
with a flashlight, lighted flashlight. There was a tractor
trailer in front of this truck that bad been hooked to it and
that, I imagine, was in process of having it pulled however,
neither one of the cars was in .motion. It looked like they
had just hooked it up there and had not started pulling it
yet. The other car, the Plymouth, which was driven bv Mr.
Cohen, was at the hospital. It was not at the scene wben 1
got there.
•
Q. Hospital in Suffolk 7
A. Lakeview Hospitnl in Suffolk.
page 45 } By :Mr. Pender:
Q. You say the. Plymouth car was in Suffolkf
A. Ycs, in front of the Lakeview Hospital in Suffolk.
By Mr. Rumble:
Q. ·was any part of the Chevrolet truck on the concrete
part of the roadway 7
A. Yes, sir. I shoul<l say it wa~ somewhat over a foot
on the hard surface of the right side, the left-hand front
wl1eel, and the left rear wheel.
Q. Were any lights burning on the truck f
A. No.
Q. "\Vere any flares out us a warning!
A. No.
Q. '-'7 ere there any other people around there, any <'.ars 1
A. There was one other car there, sir.
Q. Where was that with reference to the truck?
A. Thnt was approximately twenty-five yards or a little
more in front of this truck.
Q. On which side of the highway7
A. On the right side in the ditch.
Q. You say Perman Solomon was there. Did he mnke any
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statement to you about this truck, whose truck it was and
who was operating it 1
A. He said he was operating the truck-he said he owned
the truck but that the other man who was driving
page 46 ~ the truck was gone. I don't know his name.
Q. You don't know his name t
A. I don't know his name.
Q. Did Solomon have n driver's license t
A. I don't believe he did. I would not like to say 110 didn't,
but I don't believe be did. As well as I remember, he didn't
have one.
Q. Did he make any statement to you, about bow long the
truck had been there 1
A. As well as I can recall, I think he said the truck had
been around there since dark.
.
,
Q. You don't know how long after the accident yon_ got
theref Have you got a record of what time you got thereY
A. No, I haven't. I would say it was between an hour and
an hour and a half after the accident.
·
Q. Vlhat time of night was it vou got there? ·
A. It would be just before midnight. I don't like to say
definitely because I don't have it recorded.
Q. It has been a long time ago and I don't expect you to remember accurately. You went on to Suffolk f
A. Yes, to the Lakeview Hospital.
Q. Were any of the parties there at that time?
A. No, sir, not any involved in the accident was there.
Q. Was the car there 1
·
A. Yes.
page 47 ~ Q. Did you check the car?
A. Yes.
Q. ·where was it damaged Y
A. It was damaged on the right front, the right side. The
fenders were damaged and the door was damaged.
Q. "~e1·e the lights burning, or not, at that time?
A. The lights was not burning. It was parked there with
the lights off.
Q. Did you_, or not, check the lights 'I
A. No, I didn't turn the lights on.
CROSS EXAl\HNATION.
BY Mr. Pender:
·Q. Officer, how many troopers are assigned to that section
of the road for patrol purposes 7
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t

A. There are two at nighttime and two in the daytime.
Q. Two on duty at the same time7
A. Yes, except when there is one off. On Thursday nights
there is a trooper off duty.
Q. On this night there were two troopers assigned to patrol
that section f
A. If August 23rd dicln 't come on Thursday there were two
of us. I don't remember now, but if it came on Thursday
it '!:as just myself.
page 48 ~

Mr. Rumble: The evidence is it was Friday
night.
The Witness: If it was Friday night there were two of us
on duty.

By Mr. Pender:
Q. ·what time did you go on duty that day?
A. At five o'clock.
Q. How many times during your tour of duty would you
patrol the full length of that road 7
A. I had not patrolled it at any time that night because I
gotten a call about half past five and I was working on a
wreck, a tractor on fire and was burning up. I was working
on it until after the accident and when I finished on this one
I had to go back and finish that up.
Q. Where was the other patrolman patrolling that section 7
A. I don't know. ·
Q. The accident occurred somewhere around ten o'clock or
ten-fifteen, or do you know the time 7
A. I have here on my report as ten-fifteen.
!

By Mr. Rumble:
Q. That is the accident involved in this case Y
A. Yes.

By Mr. Pender:
Q. What is the speed limit at the point of this accident?
A. Fifty miles per hour.
page 49 ~ Q. And thnt is marked up on the highway?
A. Yes.
Q. According to the statute?
A. Yes, sir.
Q. Are you familiar with the stopping ranges of a properly equipped car on the highway at various speeds 7
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A. I have a card in my pocket that has a schedule drawn
up. I can produce it.
Q. Will you let us have the benefit of that card and tell
us the stopping ranges at normal speed limit, and exhibit
thaU
l\fr. Rixey: This gentleman's testimony should be confined to his own personal experiences.
.The Court: Unless he can testify he has tested it and found
the record to be accurate, it would be hearsay and not admissible.
By l\fr. Pender:
Q. Have you tested those speeds 1
A. I have tested it at fifty miles per hour and found it accurate.
Q. Based on your test, what is the normal stopping range
at fifty miles an hourY
A. At fifty miles an hour you travel 73.3 feet per secor"l
and it takes 128 feet to stop a vehicle.
Q. 128 feet to stop at fifty miles per hour?
page 50 ~ A. Yes. That is the only speed I have tested
it at.
Q. Was there anything in the highway there that resulted
from the accident to show where the Plymouth car had
stopped following the impact f
A. No, there wasn't.
Q. No bleeding or anythill.g of that kind on the highway to
locate the position of it?
A. Not that I could see, no, sir.
CROSS EXAMINATION Continued.

By Mr. Rixey:
Q. Now, l\Ir. O'Brien, win you please describe that. truck
to us that was standing there on the highway belonging to
Perman Solomon 1
A. The appearance of the truck, sir?
. Q. Yes. ·what make truck was it, whut was the condition
of the body, and describe the truck so we will know what sort
of truck it was 1
A. It was a Chevrolet truck. I don't know the model, however, it was an old model.
Q. A Chevrolet truck. ,vhat sort of body did it have on it?
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It had a wooden f ra:me body on it with side boards up,

page 51

~

on it.

Q. How high did that extend from the ground
up!
A. The bed of the truck?
Q. The whole thing, the superstructure of it, do you know r
A. I would sav the cab--from the bodv of the truck to the
side boards run ·up three or four· feet. •
Q. From the body to the side boards Y
A .. Yes. From the tint bed to the side boards extended
about three or four f ect.
Q. How far was it from the ground to the top of the truck'l

The Court: The height.

A. I understand.

By Mr. Rixey:

Q. What was the height of iU ·what I want to get at is dicl
the law require it to have marker lights on it?
A. No, sir.
Q. And there were iio marker lights on it?
A. No, sir.
Q. There were n~ lights burning on the truck at all wl1en
you arrived?
A. No, there wasn't. I checked the rear lights, and the
rear light was mounted on the truck, however, the glass in it
was out~ 1·ed glass.
Q. There were no lig·hts burning on the truck at all r
A. No.
page 52 ~ Q. "When you got there, as I understand it, this
man, Perman Solomon, said he was the owner of it
and was standing to the rear with a flashlight, you say?
A. Yes.
Q. ,vhat was he doing with the flashligllt?
A. At the time I suppose he was stopping traffic, but there
was no-didn't anybody come. There were no cars moving
wlien I came there.
Q. How far from the rcnr end of it was he standing? '
A. About five or ten feet, I suppose, rigl1t directly behind
the truck.
Q. And no lights on the truck at all?
A. No.
Q. No headlights i
A. Not burningi
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Q. That is what I nm tulking about 1
A. Yes.
·

Q. And no tail lights 7
A. No.

Q. Were there any flares placed on the highway at that
time'I
A. No.
Q. Did you talk to Perman and ask him whether or not
there were any lights burning on the truck at the
page 53 ~ time of the accident Y
A. Yes.
·
Q. What did he say about that 1
A. He said they were burning.
Q. Did you ask him whether or not there were any flares
ouU
A. No, I didn't ask him that.
Q. Did he say all the lights were burning on his truck at
the time of the accident 7
A. No, sir.
Q. How many accidents did you talk to him abouU
Mr. Pender: I object to that. There is no evidence as to
any other accident. There was only one accident.
The Court: The testimony of Officer O'Brien would have
to do with the accident with this truck, and not any other
accident.
By Mr. Rixey:
Q. You spoke of a fire accident. At the time you talked
to Perman did you know thnt this particular accident with
which we are dealing in this cm1e bad occurred?
A. Yes.
Q. ,Vho told you about thnU
A. The Lieutenant. I got a call to Lakeview Ho~pital and
when I arrived there the Lieutenant had taken t.he
page 54 ~ injured person to the hospital. He told me approximately where the accident was.
Q. Did Perman tell you that the l1eadlights on his truck
were burning at the time of the accident?
A. No, sir. I asked him was the lights buming and he said
yes, the lights were buming·.
Q. Did yon ask him about the tail lights and l.Jeadlights
especially 1
.
A .. No.
Q.•Just asked him about lights generally¥
A. Yes.
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Q. And he said they were burning. Did he claim, he had
been trying to flag traffic, or do you remember?
·A. There were not any cars passing·. He had a, flashlight
in his hand.
·: Q. I am not talking about what he was doing, but when
you talked to him about the accident which you say had occurred an hour and a half before. You talked to him a bout
that accident 1
.A. Yes.
Q. I understood your testimony was that he told you that
at that time, at the time of the accident, his lights were burning?
· A. Yes.
Q. But he didu 't specify then which ones, the
page 55 ~ tail lights or headlights, the difference between the
headlights and tail lights?
A. No.
,
Q. Did he tell you also that at the time of the accident that
he had a flashlight and was trying to flag down traffic!
A. Yes, sir.
Q. He told you that, too?
A. I asked him that. That was his reply, that he was trying to stop cars from running into the back of his truck.

By the Court:
·
Q. That is what he told you he was doing an hour and a
half after the accident. Did he say anything about using the
flashlight at the time of the accidenU
A. He said he had a flashlight at the back of the truck
and was using that flashlight .

. By :M:r. Rixey:
Q. Did he tell yon anything about this other car that you
saw in the ditch when you got there?
i A. He didn't make any remark about that.
· Q. Do you know, of your own knowledge, how that car
happened to be in the ditch?
A. Only by what the driver told me.
Mr. Pender: I object to that.
The Court: Objection sustained.
page 56
man?

~

By Mr. Rixey:
Q. Do you know whether or not the brakes were
set on the Chevrolet truck that bel~uged to Per-

I
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A. He had brakes on bis truck.
Q. What I mean is did he have the brakes pulled up so it
would be stationary, or not? Do you understand 1
A. Yes. I could not answer that. I don't know whether
he had the emergency brake on bis truck, or not.
Q. I show you these pictuures that have been introduced
in evidence and ask you if they fairly represent the damage
that you saw on the Cohen car that you saw at the Suffolk
hospital, as I understand it?
A. Yes, sir, this is the same car.
Q. That you saw at the Suffolk hospital 1
A. Yes, sir.
Q. I judge that this car struck that truck a pretty good
blow, didn't it, or would you want to say about that?
A. I would say it would not have to be, not necessarily
the truck being parked and the car was in motion, and I
wouldn't say it would have to be going at an excessive ·rate
,of speed.
Q. I ask you if that car must have struck that truck a pretty '
good lick to make that damage?
A. Yes.
Q. as the truck loaded, or not 1
A. No, sir.
·page 57 ~ Q. It was empty 7
A. Yes.
Q. Can you tell us how far forward the truck was pushed
as a result of the impact 7
A. No, sir, I can't, because I could not see any marks at

,,r

.all.

Q. No marks, tire marks.1 made by any vehicle!
A. No, sir.
Q. As far ns you could see 1
A. No.
Q. You say that when you got there after the accident about
-an hour and a half or two h1Jurs, about an hour and a half
or two l1ours after the accident, the truck was standing par·tially on the hard surface and partially off f
A. Yes, sir.
Q. Is that correct?
A. Yes.
Q. Where it was at the time of the actual impact, of course.,
you don't know?
A. No.
A Juror: May I ask him a question f
The Court: Yes.

t
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By a Juror:
·
Q. As you approached the scene of the accident was there
· any light on the truck to attract your attention as
page 58 } to where the t:ruck was, as yon approached to make ·
your investigation f
The Court: Ask him whether he came from east or west.
A. I was going west. I was approaching the accident from
the front of the truck.
By a Juror:
Q. The truck was facing you?
A. Yes.
Q. And you could not see any lights then 1
A. No. Wben I arrived there there were no lights 011· the
truck.
. ··
Q. You said the truck wns on the highway. V•las it parallel
with the highway or on an angle?
A. It was parallel when I got there.
Q. When you examined the rear of the truck did you notice
if there was a reflector on it?
·
A. As well as I can remember, there was no reflector. The
only reflector that could have been on there was the tail light
and that was broken up, the red glass was broken out.
Q. Did you examine the glass that was broken out of the tail
light as to whether it was covered with mud 7 Did y.ou examine it to see whether it was covered with mud Y
A. The lighU
Q. Quite often lights vou can't see whether they are broken
out as they are covered with mud.
page 59 } A. No, I didn't, however, it could have been. I
didn't see any glass.
Bv the CouTt:
~Q. You didn't see ·1rny glass on iU
A. No. It was rusted~ yon might say, a little bit like it had
been broken out before.
By Mr. Rixey:
Q. You are talking about the b1H •lighU
A. Supposed to be tail Jit.dit, y~H.
Q. Yon say you didn't find n 11y pieces of glass that came
out of there Y
A. No.
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Q. .And you looked for them f
A. Yes.
A J.uror: May I ask a question 7
The Court: Yes.

By a Juror:
.
Q. You didn't test the light to see whether it was burning
after the accident 1
A. No.
Q. And you don't know whether it was burning, or not 1
A. Not before the accident, I don't know.
Q. Did they operate after the accident 1
A. I don't believe they were. I would not like to ·make a
statement that it was or wasn't, but as well as I
page 60 ~ remember the lights were not burning on the rear.
Q. When you arrived at the scene the truck was
still dark?
A. Yes.
Q. Is it compulsory by the State law that flares or lights
of some description have to be on the truckY
The Court: You can't nsk that question. The Court will
instruct you as to that.
By the Court:
Q. You say the trnck wns attached to a tractor at the time
·
you got there and it was in the act of moving it Y
A. Yes, sir.
Q. ·were they actually moving it at that time?
A. No, sir. They might have just moved it.
Q. Don't say what they might have done. You don't know
whether the truck, at tho time you reached the accident, was
on the same part of the highway that it was at the time of the
accident at all, do yon 1
A. No.
By Mr. Rixey:_
Q. Mr. 0 'Br1en 1 I understood you to say that on your test
a car driving at fifty mil(>s an hour could be stopped in 128
feeU
A. Yes.
Q. Was the road dry on the night of this accidenfr
A. Yes, sir.
page 61 ~ Q. ·was it rainy, cloudy or foggy1
A. Clear.
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Mr. Rixey: That is all.
The Court: Do you want him to return and answer the
ciuestion as to distance from the point of the accident to
Petersburg?
.
Mr. Rumble: During recess we can make a memorandum
of it without putting him on the stand.
The Court: Go and get your map and come right back and
be able to testify as to the distance between Petersburg nnd
Wakefield. ·
Mr. Rumble: Petersburg and the scene of the accident.
LT. J. H. SHUFFLEBARGER.
called as a witness on behalf of the plaintiff~ having been first
duly sworn, testified as follows:
By Mr. Rumble:
Q. State your name. sir.
A. Lt. John H. Shufflebarger.
Q. Spell it.
A. S-h-u-f-f-1-e-b-a-r-g-e-r.
Q. ·where is your home, not where you arc stationed,. but
your permanent home 1
A. My permanent home is in Norfolk now.
Q. And your age, Lieutenant Y
A. Twenty-six.
Q. You are stationed now where7
A. Fort Bragg, North Carolina.
Q. Please describe your rank and outfit.
A. Lieutenant, 307 Airborne Engineers, Battalion 82, Airborne Division.
Q. You are married and your wife is with vou here now?
A. Yes, sir~
•
Q. Lieutenant, will JOU please state whether you recall an
accident on Highway 460 about one mile west of Ivor, State
of Virginia, on the night of August 23rd, in which a Plymouth
sedan and a Chevrolet truck were in collision 7 Do vou recall that accident?
.
·A. Yes.
Q. ·what were yon doing at the time1
A. I was driving· from Fort Belvoir to Norfolk, Virginia.
Q. ·which involved yolll' coming dowri wliat routes f
•
A. I came down No. 1 to Petersburg· and 460 on
·
page 63 ~ into Suffolk. ·
Q. Tell in your own language what you found.
A. "\Vhilc on 460., of course, I didn't have any id~n where
page 62

~
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I was, but I knew I was on 460 headling towards Norfolk,
.and the first thing I saw was a flashlight, or a light, and I
came on up the road, in other words, towards the ligh.t and
moved away from the Jight. As my headlights were up the
road in front of me I could see a truck. The truck was parked
in-parked across the highway, across one lime and protruding into the second lane. I went on around the truck and
there was a second flashlight down the road and I stopped
just before-I got to the light and pulled back into the righthand lane and stopped and a lady came up to the door and
said there had been an accident and someone was hurt, so I
waked ~y wife up. In stopping it had not waked her up, and
I waked her up and got out of the car and went to the other
car and we helped a man injured 'into my car and I took him
to Suffolk to the hospital.
Q. Do you recognize the man who was injured in the courtroom here!
A. Yes. He is sitting beside you.
Q. Mr. Millard, the plaintiff in this case!

A. Yes.
page 64 ~

A.
Q.
A.
Q.
. A.

Q. You said you saw two flashlights Y
A. I saw one fir~t. '
Q. One firsU

Yes.
Then another one f
Yes.
You were approaehing from tlle west?
Yes.
Q. Did you find out wl10 was l10lding that first flashlight?
A. No. I didn't stop there. I stopped at the other one.
Q. After you stopped did you ascertain who was holding it Y
A. No. T4~ only flashlight I saw and knew who was holding it was the lady.
Q. She was standing where Y
A. Approximately a hundred feet away from the first flashlight down the road. Sbe was further out in the road than
the other one was.
Q. Did you find out whether she was in the car involved
in the accident, or not V
A. She said she was.
Q. The first flashlight you saw, did you find out who operated it?
A. No.
page 65 ~ Q. Of course, you said ~'ou stopped your car and
got out. Was that a four lane highway, a two lane
highway, or three lane?
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A. Four lane highway.

Mr. Rumble: Has your Honor got any models f

r

!

r
T,

By Mr. Rumbl~:
'i~
Q. Come here, Lieutenant. Assume that this is rout~ 460
going east without regard to any intersecting roads be~ause
I don't think there is any intersection there at all.· r Please
take this truck and put it whore you saw it. This is t~~ direction you were going. This is coming east.
A .. I have to approximate the lanes on this road, two lanes
on this side.
/...
Q. There are two arrows in the center of this highway. We
will assume there are two lanes on each side of the arrows,
east and west.
A. It was protruding over into the second lane, parked at
about a thirty degree augle with the highway.
:
Q. The truck that you are indicating covers the entire righthand side of the eastbound lane, extends clear over the' righthand side of the eastbound traffic lane. \Vhat did you say
about protruding'/
A. It was protruding into the center lane, in other words.
Q. The inner eastbound traffic lane'/
page 66 } A. Yes.
·
Q. Where was the Plymouth car~ if you. can
place it7
,
,
• .t':;?''it was. sitting in somewhat of an ~le. It was
Va~~h;a~O'b1 :wi~h,.llie r~>ad. '-lL~~=,.ggifi:!wv4
Q. You have p acectffie Plymouth automobile in the righthand eastbound lane, and how many feet, would you say it
was from the truck?
A.Appr~et.
Q. Approximately 200 ~from the truck 'l
A.Yes.~
.
Q. Were there any other automobiles around at that time,
Lieutenant, when you got there l
A. No, sir.
Q. About what time was it, Lieutenant, when you arrived 'l
A. The only way I can determine the time is it was approximately forty-five minutes from the time I picked up the
injured person until I talked to the State Policeman at the
hospital. That is about the on}~, way I could approximate it.
Q. You clon 't know what time the collision occurred t
A. No, sir, ancl I don't know what time I picked him up.
I didn't have any watch with me. I wasn't much interested

q~~:-
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in the time. I wanted to get the man to the hospital.
Q. Was there any person around this truck or
in charge of iU
A. I don't know. I didn't go back to investigate it.
Q. You didn't go back to the truck j
A. No, sir.
By a Juror:
Q. What was the position of your car when you came to a
stopf
A. It was about 200 feet like that, and I was about like
that (indicating). The Jady with the flashlight was standing
approximately along here. She was almost out to the center
of the first lane like that (indicating).
Q. Did you see the truck before you saw the lights 1
A. No. It would be impossible to sec the truck before I
saw the light because you could not see.
'
Q. Did you see the truck after you saw the light 1
~ A. From the headlights, my headlights, as they moved up
the roml, I saw the truck in my headlights.
Bv Mr. Rumble:
·Q. In the glare of your own headlights 1
A. Yes.
Q. Would you be able to say about how far away you were
from iU
A. I had my bright lights on, and whatever the
page 68 ~ distance the bright lights would show, would be
·
the distance.
Q. Did you try to stop before you reached the truck?
A. I turned out to avoid the truck.
Bv a Juror:
•Q. Did you see any light shining on the truck when you ·
approached Y
A. None other than my bright lights.
Q. Any burning lightf
A. There was no tail light.
Bv Mr. Rumble:
·Q. The first flashlight you referred to, can you g-ive us the
.
approximate location of that?
A. Right beside the truck.
Q. Right beside the truck?
A. On this corner (indicating).
Q. You a·on 't know who was operating itf
page 67

~

'
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Lt. J. H. Shuffleba-rge~.
. A. No, sir, I don't know. I didn't stop to see.
The Court: All right, Mr. Pender.
Mr. Pender: No questions.
CROSS EXAMINATION.

By Mr. Rixey:
Q. Lieutenant, I understand you were going east?
A. I was heading· towards Norfolk.
page 69 } Q. You were coming from Petersburg towards
Portsmouth?
.
A. That is right, sir.
Q. About what speed were you traveling'/
A. Between thirty-five and forty miles an hour, sir.
Q. I understood you to say that the first thing you saw of
anything in front of you was a flashlight Y
A. Yes, sir.
Q. About how close were you to this flashlight when you
first saw it¥
A. I could not say, sir. I can only give you an approximation. I don't know how accurate it would be.
Q. I understood you to say you determined that the person
with the flashlight was standing just about opposite the left
rear corner of the truck Y
A. Yes.
Q. You don't know who was operating that flashlight?
A. I know there was a person there. I could not say
whether it was a male or a female.
Q. You made a statement in your direct examination which
I didn't understand. You spoke of the flashlight and said,
or so I understood, that it was moving away. Did you say
that'l

A. No. I think you misunderstood me. The second flashlight had a moving motion. That is what I meant. That is
the reason I said that.
·
page 70 } Q. You say the second flashlight was to the east
of the truck 'l
A. Yes.
Q. And the person who was operating that flashlight, making that motion, was a lady'/
A. Yes. She was a lot further up.
Q. Do you know who that lady was'/
A. Yes.
Q. Who'l
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Lt. J. H. Shufflebarger.
A. His wife.

Q. Mrs. Millard f
A. Mrs. Millard. No, I am sorry, sir. It wasn't Mrs. Millard either.
Q. Mrs. Cohen 7
A. Mrs. Cohen.
Q. At any rate, it was one of the ladies who bad been in
this carY
A. Ye.s.
Q. I understood you to say, according to your best judgment, tlrnt there were no lights on the truck at alU
·
.
A. No, sir. I didn't see any lights on the truck.
Q. If there had been, would you have seen it, do you think?
A. I think so, sir.
Q. Do you know whether there were any beadpage 71 ~ lights on the truck?
A. No, sir, I don't.
Q. Would you have seen them, do you think?
A. Were they on f
Q. If they were burning f
A. I believe I would, sir.
Q. And tpey were not f
A. No.
Q. They were not burning?
A. No.
Q. I understood you to say that the truck stopped at an
angle of about thirty degrees taking up entirely the rightl1and lane, and extending into the second lane 7
·
A. That is right, sir.
Q. About how much would you say it extended in the second lane?
A. I could not say. I know that it was extending into the
lane. I mean by that time my mind was on the other flashlight up the road, and I had to turn out.
·Q. I believe you took Mr. and Mrs . Millard to the hospital?
A. Yes.
Q. Took both of them?
A. Yes, sir.

page 72

~

CROSS EXAMINATION CONTINUED.

By Mr. Pender:
Q. Lieutenant, how long after you saw the first flashlight
was it before you saw the truck, before your headlights picked
up the truck f
;-
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W. G. O'Brien.
A. It was not too long a time.
Q. Was it an appreciable length of time?
A. No, because I don't ,know whether I came around a turn
or up over a hill, but at the same time the flashlight flashed.
The picture I took of it, it was not too great a length of time
until I saw the truck.
Q. How fast" were you going?
A. Between thirty-five and forty, sir.
Q. Did you see this man (indicating) at the scene of the
accident1
A. No, sir, I didn't.

page 73

~

\V. G. O'BRIEN,
recalled for further examination, testified on behalf of t.he plaintiff as follows :

By Mr. Rumble:
Q. Mr. 0 'Brien, from the official road map please state the
distance from the eastern town limits of Petersburg on Route
460 to the scene of the accident involved in this case?
A. The mileage on the road map; that is, on the road itself, is 36 miles. Now, taking it by the scale it is 34 miles,
so I would say it is between 34 and 36 miles from the scene
of the accident to the limits of \Vakefield-Petersburg.
Q. I believe the road map you have before you, which may
be put in evidence unless you need that copy this afternoon,
shows 31 miles to Wakefield, does it not 1
A. Yes.
Q. And seven miles to Ivor from Wakefield marked in red!
A. Yes.
Q. And you say the distance was about one mile from Ivor,
west of Ivor, that this accident happened Y
A. Yes.
,
By Mr. Rixey:
Q. As I understand it, your testimony is that from Petersburg to the scene of this accident is between 34 and 35
miles7
page 74 ~ A. Yes.
Q. That is correct l
A. Yes, sir.
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:MRS. BENJAMIN M. MILLARD,
cnlled as a witness on behalf of the plaintiff, having been
first duly sworn, testified us follows:
By Mr. Rumble:
Q. You are Mrs. Benjamin M. Millard?
A. Yes.
Q. The wife of the plaintiff in this easel
A. Yes, sir.
Q. ·where do you reside, l\Irs: l\iillard 1
A. No. 1 Sickels Street, New York City.

'

The Court: Speak a little louder, l\Irs. Millard, so these ,
gentlemen can hear you.
The Witness: Sure.
Bv l\Ir. Rumble:
•
Q. Were you in the Plymouth automobile in
page 75 ~ which your husband was riding at the time of this
accident¥
A. Yes.
Q. Without going over the details concerning which there
seems to be no disagreement, about what time did you leave
Petersburg that evening1
A. I Wf?uldn't be able to say exactly, but around nine o'clock_
I figure.
Q. What did you say 1
A. About nine o'clock in the evening, perhaps u few minutes later. I can't say that exactly.
Q. Where were you riding in the car?
A. I was sitting in the back.
Q. On which side t
A. The right-hand side of the driver's side.
Q. Who was with you on the back seat=/
A. l\Iy sister-in-law, l\Irs. Cohen.
(J. Who was driving the car 1
A. Mr. Cohen.
Q. He is your brother?
A. Yes.
Q. ,vherc was your lmsband sitting l
A. He .was sitting Jn the front seat on the right-hand 'side
of the driver.
Q. Do you know what time this accident happened, approximately i
puge 76 ~ A. No, I don't know. I should say it was about
ten o'clock. I didn't keep track of the time. I
wasn't able to tell the time at the time.
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Q. Was your brother, Mr. Cohen, driving fast, or not, or
have you any idea Y Did you see the speedometer!
A. Well, I could not tell the mileage. I didn't know just
how fast he was going, but we thought he was making good
time. His wife warned him or casually said, "Take it easy.
We are on a dark road."
Q. Mr. Cohen's wife told him thaU
A. Yes.
Q. Told him what 1
A. To please take it easy, that he had time and "The road
is dark". I have no idea. of the speed he was going at that
time.
Q. Did sl1e say that once 1
A. Maybe several times during the time we were on tlmt
road.
A. Yes.
· Q. After you left Petersburg 7
A. 011, yes, before the accident.
Q. \Vere you looking ahead to see any obstacles in the
path of your progress 1
'
A. No, I saw nothing at all. I wasn't aware of
page 77 } anything at all on the road. I was probably looking ahead, but I saw nothing at all.
Q. What was your first knowledge of any trouble?
A. Just the impact and the shock with the back of the
truck when I was thrown' over.
Q. Did you stay in your car or get ouU
A. No, we stayed-I remained in th,e car until after the
car that was flagged down stopped and came along and helped
us out.
Q. W110 flagged the other car?
A. l\frs. Cohen and l\Ir. Cohen. They both got out to get
help.
<J. Did they have separate flashlights Y
A. Yes.
Q. ·After you got out of the car did you observe what your
car had been in collision with Y
A. No'. I got out of the car and helped my husband with
the young man who helped us. "\Ve helped him in the other
ear and I saw absolutely nothing.
Q. So you don't know, of your own knowledge, what the
car you were riding in struck, do you 1
A. No, I don't. I haven't any idea what was behind us
because we had moved up just a bit to clear it.
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Mrs. Benjamin, J.ll. Millard.
Q. What happened after thaU You say.this other car was
flagged down. You went where 7
page 78 } A. When the officer picked us U:pA. You mean tlie Army officer 'l

A. Yes.
Q. What happened then 1
A. We got in and he drove us to the nearest hospital
Q. In Suffolk T
·
A. In Suffolk, yes.
Q. From Suffolk, how did you get to Norfolk7
A. By ambulance.
Q. You were with your husband f
A. Yes.

:Mr. Rumble: I believe that is all, your Honor.
GROSS EXAMINATION.
By Mr. Pender:
Q. I believe you had finished dinner about eight o'clock in
Petersburg7
A. Yes.
Q. Around eight or a little after, you think 1
A. Yes.
Q. Wl1ere did you eat, at the hoteU
A. Yes.
page 79 } Q. Where was your car parked Y
A. Oh, a few blocks away.
Q. About three or four blocks from the hotel 7
A. Somewhere from the hotel because we could not find
parking space near it.
Q: After you finished dinner you went out and made some
purchases, didn't you 1
A. Yes. I made a telephone call and I bought some playing cards in a drug store.
·
Q. Made two or three stops 7
A. Yes.
Q. Then decided you would spend the night in Petersburg?
A. Yes, we tl10ught we were going to.
Q. And the four of you went back to the hotel 'l
A. That is right.
Q. And attempted to. get rooms 'l
A. Yes.
Q. And you could not get them; is that true'l
A. Yes.
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Q. Then you went out and made another phone call to Portsmouth?
A. Yes.
Q. Your shopping and phone calls took up approximately
an hour. You finished dinner at eight or a ·little after¥
A. Yes.
page 80 ~ Q. And spent an hour and then walked to your
car and started back 'l
·
A. I don't believe we deliberately walked to the car. We
were looking around and sort of noticing a few things in the
few blocks, and got to the car and decided we wouldQ. Then youBy Mr. Rixey:
Q. Decided you would do what 7
A. Decided to go on.

By Mr. Pender:
Q. Your car was stopped near the Petersburg Hotel and
you had to drive tl1rough traffic in Petersburg to the edge
of town and then come on down the road towards Norfolk'/
A. I imagine that is so.
Q. In that distance between Petersburg and the scene of
the accident Mrs. Cohen cautioned Mr. Cohen several times
about the speed he was driving?
A. That is when we_ got on the open road, not through

town.

Q. Do you know whether you were going fast or slowly,?
A. "vVe were not going-we were going fast, not slowly. I
don't know what you consider fast, but faster tllan the average city driving.
Q. Faster than you and. Mrs. Cohen thought you ought to
go'l
page 81 ~ A. Yes.
Q. Were you thrown forward from your seat
before striking the carf Was there any slowing down of your
car before you struck the truck, any slowing down or braking
of the cad
A. I haven't any idea. I wasn't aware of anything at all
until the impact. That was the first thing I became conscious of.
Q. The car you were riding in was a sedan, I take it 'l
A. Yes.
Q. Four doors'l
A. Yes.
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Mrs. Ben,jam,frd1. Millard.

Q. Did the car swerve suddenly, anything like that?
A. No.
Q. All you were conscious of was striking the truck?
A. That is all.
Q. You were not aware of any slowing up, turning out of
the way or any exclamation or anything of that kind before
striking the truck 1
·
A. No. I wasn't aware of anythin~r at all, just the shock.
Q. How far did the Plymouth dr1ve after striking the
truck?
'
A. I don't 1·emember that. I was thrown forward and I
was in pain. I wouldn't know what happened at
page 82 ~ all.
Q.
ere you thrown out of your seat 1
A. Yes.
Q. Did you get out of the car after the accident before you
JJrocuedcd on to Norfolk¥
A. Just to get out and get into the other car.
Q. ·when you got out did you look back and see the truck?
A. I didn't look back. It was dark, no lights anywhere of
any kind.
Q. You didn't look back at the truck at all?
A. No.
Q. And you have no idea where that was 1
A. No, I haven't any idea at all.
Q. Do you know where Mr. and Mrs. Cohen stood with
the flashlights when they flagged down the car?
A. No. I was very much concerned with my husband's
condition, and I knew nothing of it.
Q. Did any other car come by after the accident u1:1,til Li~utenant Shufflebarger came?
·
A. I don't know.
Q. Or was he the first car tl1at stopped 1
A. That I was aware of.

"r

CROSS EXAMINATION CONTINUED.

page 83 }

By :Mr. Rixey: .
Q. ~frs. Millard, I believe you say that you left
Portsmouth around nine o'clock, somewhere about

that?
A. No, Petersburg.
Q. I mean Petersburg. I beg your pardon.
A. Yes.
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Q. Just what time the accident occurred you don't know,
but you think it was around ten o'clock; is that correct?
A. Yes.
Q. I understood you to say you didn't know how fast you
were going immediately before the accident; is that correct Y
A. Yes. I could not tell the mileage.
Q. WhaU
A. I could not tell now fast we were going.
Q. Now, it is alleged in the notice of motion commencing
.this suit that immediately before this accident occurred there
was an on-coming automobile with very bright blinding lights.
Did you see that?
A. No. I am not observant in that respect in a car.
By Mr. Pender:
Q. This car belonged to your sister's husband, I believe,
didn't itf
A. Yes.
Q. Your brotherin-law?
A. Yes.
page 84 ~ Q. Did you plan the trip to Norfolk, or Portsmouth, I mean?
A. No, we didn't plan at all. We had gotten a sudden invitation from my brother who was out of town at the time
asking us to join them for a few days over the week-end.
. Q. You didn't know anything about the trip until your
hrother had arranged to come down?
A. No.
Q. Who borrowed the car from Mr. Levine 1
A. My brother.

RE-DIRECT EXAMINATION.
Hy Mr. Rumble:
Q. Name your brother.
A. Mr. Cohen.
Q. You wear glasses all the timeJ
A. Yes.
Q. You have been asked a great deal about what vou saw
after the accident. Will you tell what happened "to your
glasses in the accident?
.
A. My glasses were smashed. I could not see anything
other than my immediate surroundings.
Q. Do you drive an automobile yourself Y
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A. No.
Q. Do you have any driver's licenseT
A. No.
Q. Do you know whether your brother, l\Ir. Cohen, had a
driver's license Y
A. Yes.
(J. Is it qualified in any way?
page 85 }

:Mr. Rixey: I object to that. It is not proper evidence.
The Court: The fact that be has a driver's permit is the
-only question.
Mr. Rumble: If it is qualifiedThe Court: When a state issues a driver's card it is presumed that whatever state issues it has made a proper test
and passed him for safe driving.
l\Ir. Rumble: I don't know that what I have in mind is so
material as to take the time to ask the jury to step aside.
The Court: The Court sustains tlie objection as to what .
kind of driver's card he had.
Mr. Rumble: Can we take that up at recess and have a rehlquiry, if necessary?
The Court: Yes.
page 86 }

)Ir. Rumble: The plaintiff rests.

In the absence of the jury Mr. Rixey moved that the Court
strike out the evidence as to defendants, Levine and Cohen,
which motion the Court overruled.
page 87 }

JUDGE'S CERTIFICATE.

I, Ql~rde H. Jacob, ,Judge of the Circuit Court of the City
of Norfolk, Virginia, who presided over the trial of the foregoing case of Benjamin M. Millard v. Sol Levine, Simon Col1en, ct als., do certify that the foregoing is a ti·ue and· correct copy and report of all the evidence, together with all the
motions, objections, and exceptions on the part of the re. -spective _parties, the action of the Court in respect thereto,
and aU other incidents of the said trial of said cause, insofar as the same relates to Defendants Levine and Cohen.
I do further certify that the attorneys for the Defendants
had reasonable notice, in writing, given by counsel for the
Plaintiff of the time and place when the foregoing report of
the testimony, motions and otl10r incidents of the trial would
be tendered and presented to the undersigned for signatttre
nnd authentication, and that the said report was presented to
.and signed by me on the 4th day of :March, 1947, within less

Supreme Court of Appeals of Virginia

66

than sixty days after entry of final judgment in said cause~
Given under my hand this 4th day of March, 1947~
(s) CLYDE H. JACOB,
Judge of the Circuit Court of the City
.
of Norfolk, Virginia.

page 88 } ·

CLERK'S CERTIFICATE.

I, W. R. Hanckel, Clerk of the Circuit Court of the City
of Norfolk, Virginia, do hereby certify that the foregoing
tl_"anscript of testimony and other proceedings of the· trial of'
the case of Benjamin l\L 11,[illard v. Perman Solomon, et als.,.
duly certified by the Judge of said Court, were filed in my
office on the 4th day of l\larch, 1947.
Given under my hand this 4th day of March, 1947.
W.R. HANCKEL, Clerk.
By: T. A. vV. GRAY,
Deputy Clerk.
page 89}

CLERK'S CERTIFICATE.

I, W. R. Haneke1, Clerk of the Circuit Court of the City of
Norfolk, Virginia, do certify that the foregoing is a true
transcript of the record in the case of Benjamin l\L Millard,
Plaintiff, again.st Perman Solomon, et als., Defendants, lately
pending in said Court.
I further certify that same was not made up and completed
and delivered until the defendants had received due notice,
in writing thereof, and of the intention of the plaintiff to
apply to the Supreme Court of Appeals of Virginia for a
writ of el'l'or and supersedeas to the judbl'fflent therein.
Teste:
W. R. HANCKEL,
Clerk of the Circuit Court o! the City
of Norfolk.
By: T. A. W. GRAY,
Deputy Clerk.

Fee for this transcript $16.25.
A Copy-Teste:
M. B. WATTS, C. C.
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