IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4798
VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at
the Supreme Court of Appeals Building in the City of Richmond on Tuesday the 1st day of October, 1957.
JOS.EPH LEE McCLELLAN,

Appellant,

against

DOUGLAS L. ASHLEY, ET AL.,

Appellees.

From the Circuit Court of Nelson County

Upon the petition of Joseph Lee McClellan an appeal and
supersedeas is awarded him by one of the Justices of the·
Supreme Court of Appeals on October 1, 1957, from a decretal
judgment entered by the Circuit Court of Nelson County on
the 9th day of May, 1957, in a certain consolidated proceeding then therein depending wherein petitioner, Joseph Lee
McClellan, was complainant and Douglas L. Ashley and
another were defendants.
And it appearing that a combination suspending and supersedeas bond in the penalty of five hundred dollars, conditioned
according to la.w, has heretofore been given in accordance
with provisions of section 8-465 and 8-477 of the Code, the
petitioner, or someone for him, shall enter into an additional
bond with sufficient security before the clerk of the said Circuit Court in the penalty of five hundred dollars with condition as the law directs.
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RECORD

•

•

•

•

•

Douglas L. Ashley and Carrie D. Ashley Lovingston, Virginia,
Plaintiffs,

v.
Joseph Lee McClellan, Lovi~1gston, Virginia,

Defendant.

MOTION FOR JUDGMENT.

1. ·we, Douglas L. Ashley and Carrie D. Ashley, hereby
move the Circuit Court of Nelson County, Virginia, .for judgment against you, Joseph Lee McClellan for unlawfully detaining the following described premises, to-wit: That certain lot of land containing approximately one acre, with buildings and improvements thereon situated in Lovingston Magisterial District of Nelson County, Virginia, fronting 210 feet
on U.S. Highway No. 29, about one mile.south of Lovingston,
Virginia, locally known as -Ashley's Service Station, and
being the residue ~f the real estate devised by H. T. Ashley
to Alice Ashley for life with remainder to Douglas Ashley,
Will Book Q page 150, less a strip thereof condemned by the
State Highway Department heretofore.
2. That by Contract dated October 23, 1954, between Douglas L. Ashley and Carrie D. Ashley, his wife and Joseph Lee
McClellan the abov-e described real estate was leased to the
Defendant, ,Joseph Lee McClellan, commencing November
1, 1954, and to remain in full force and effect for two years
with the right and option to the Lessee to renew the same
for an additional period of four years, at the expiration of
which lessee shall have the further option to renew for an
additional four years, provided, however, the Lessee shall
give the Lessor thirty (30) days written notice of his intention to renew said Lease before it expires. The Lesse.e to pay
a monthly rental of Sixty-five ($65.00) Dollars per month
during the term of said lease, all as fully shown by a copy
of said Contract, which is hereto attached and to be read as a
· ·
portion of this motion for judgment.
.page .2 ~ 3. That Lessee failed to give the Lessors th~
·
thirty days written notice required by said Contract
and has been directed to vacate said premises and to return
possession thereof to the Plaintiffs who are entitled thereto
as of November 1, 1956.
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4. That the Plaintiffs stand ready and willing to carry out
the other provisions of said Contract in strict ·keeping and
accord with said Contract, particularly those clauses of said
Contract dealing with improvements and compensation therefor.

WHEREFORE, the Plaintiffs ask judgment for the above
described premises so held and detained by the Defendant
and for such damages as the Plaintiffs may prove to have
been sustained by them by reason of such unlawful detention
of the premises.
Respectfully submitted,
DOUGLAS L. ASHLEY
CARRIE D. ASHLEY
By Counsel.
WM. M. McCLENNY, p. q.
Amherst, Virginia.
Filed in the Clerk's Office the 10 day of Nov-ember, 1956.
Teste: ·

.

LUCY S. BARNETT, D. C.

•
page 3
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THIS LEASE AGREEMENT, made and entered
into this the 23rd day of October, 1.954, by and
between Douglas L. Ashley and Carrie D. Ashley, his wife,
hereinafter called Lessor and Joseph Lee McCl,ellan, hereinafter called Lessee.
,vITNESSETH.
1. The said Lessor hereby grants, leases and demis-es unto
the said Lessee all that certain lot of land containing approximately one acre, together "ith the buildings and improvements thereon and appurtenances thereunto belonging,
lying in the Lovings ton Magisterial District of Nelson County,
Virginia, fronting 210 feet on U. s·. Highway No. 29, about
one mile south of Lovingston, Virginia,,. locally known ·as
·. Ashley's Service Station, being the residue of the real estate
devised by I-I. T. Ashley to Alice Ashley for life with re-
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mainder to Douglas Ashley for life by H. T. Ashley, whose
will dated April 17, 1945, was probated in the Clerk's Office
of Nelson County, Virginia, in Will Book '' Q '' page 150, after
deducting the strip of land condemned by the State Highway
Commissioner of Virginia in the condemnation proceedings of
J. A. Anderson, etc. v. Alice Ashley, et als., filed in the Clerk's
Office of Nelson County, Virginia, January 11, 1954.
2. The Lease shall become effective November 1, 1954, ·and
remain in full force and effect for two years with the right and
option to the Lessee to renew the same for an additional
period of four yaers, at the expiration of which Lessee shall
have the further option to renew for an additional four
years, provided, however, the Lessee shall give the Lessor
30 days written notice of his intention to renew said lease
before it expires.
3. The Lessee covenants and agrees to pay the Lessor a
monthly rental of $65.00 per month during the term of this
lease.
4. It is agreed that the Lessee shall furnish at his expense,
all heat, fuel, electricity, gas and telephone service, and pay
all licenses and maintain the buildings in their present state of
repair, ordinary wear and use and damage by ·fire or other
unavoidable casualties are excepted.
page 4 ~ 5. The Lessee may, at his ·expense, tear down and
move the canopy in front of the building and alter
the interior of the buildings.
6. Lessor reserves the right to move from the premises a
small office desk, the bathtub, commode, wash basin and medicine cabinet and the Lessor agrees to pay the real estate
taxes on the premises and pay the ·fire insurance premiums
on the buildings.
.
7. It is agreed that the gasoline, oil and grease equipment
on the premises are owned by the American Oil Company.
8. If the Lessee erects any buildings not adjoining the
main. buildings, or install~ any equipment or signs on the
premises they may be removed by the Lessee at any time during this lease.
9. The said Lessee shall not sub-let the premises or any
part thereof without the written consent of the Lessor.
10. Lessor is under no obligation to repair the premises or
replace the buildings or other improvements thereon whether
made necessary by accident, deterioration or destruction, but
if the premises are rendered untenable by fire or. other
casualty the Lessee may at his· option terminate this lease.
11. Lessee, may at his option, and at his expense, build a
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custard stand and ·two rest r.ooms, grade and hard surface
present driveway and parking area around the building and
cover the front of the present building, all not to exceed
$3,000.00, and when the. lease is terminated the Lessor will
pay to the said Lessee one-half of the amount the said improvements add to the value of the premises at that time
to be determined by three appraisers, one to be appointed
by Lessor and one to be appointed by Lessee, and the two
are to appoint the third appraiser, but in no event shall the
Lessor be liable for more than $1,500.00.
12. It is agreed that the Lessor and Lessee shall share
equaliy the upkeep and repair of the electric water pump and
tank and the gas hot water heater.
page 5 ~ In witness whereof, the said Lessor and "the said
Lessee have hereunto subscribed their signatures
and seals to this lease in duplicate.
DOUGLAS L. ASHLEY
CARRIE D. ASHLEY
JOSEPH LEE McCLELLAN

(,Seal)
(Seal)
(Seal)

State of Virginia,
County of Nelson, to-wit:
I, ................ , a Notary Public in and for the County
aforesaid in the State of Virginia, do certify that Douglas L.
Ashley, Carrie D. Ashley and Joseph Lee 1\IcClellan, whose
names are signed to the writings above, bearing date on the
23rd day of October, 1954, have acknowledged the same before
me in my county aforesaid.
My commission expires the . . . . day of ........ , 19 .... .
Given under my hand this the .... day of ........ , 19 .... .
Notary Public.
page 6
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PROOF OF SERVICE.

Virginia:
In the Circuit Court of the County of Nelson.
LAW NO. 145.
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Douglas L. Ashley et al.
'l).

Joseph Lee McClellan.
Returns shall be made hereon, showing service of Notice
issued November 10, 1956 with copy of Motion for Judgment
filed November 10, 1956, attached:
Executed on the 13 day of November, 1956, in the County
of Nelson, Virginia, by delivering a true copy of the above
mentioned papers attached to each .other, to Joseph Lee
McClellan in person.

F.D. WOOD
Sheriff, County of Nelson, Va.
Returned and filed the 13th day of November, 1956.
AUSTIN EMBREY, Clerk.
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Douglas L. Ashley and Carrie D. Ashley,

Plaintiffs,

v.
Joseph Lee McClellan,

Defendant.

GROUNDS OF DEFENSE.
For his Grounds of Defense to the Motion for Judgment
filed against him herein, the Defendant, Joseph Lee McClellan,
alleges and says :
(1)-That he has not and does not unlawfully detain from
the Plaintiffs any real estate, as alleged in the Motion for
Judgment.
(2)-That he has lawfully and properly renewed the lease
of Octo her 23rd, 1954, which has been filed as a part of the
Motion for Judgment, for an additional period of four years,
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beginning November 1st, 1956, under the terms of said lease,
or in · such manner and form that said renewal is binding
upon the parties thereto;
(3)-That he has sent checks to the Plaintiffs for the rent
for the months of October and November, 1956, which the
Plaintiffs refused to accept; that he stands ready and willing
to pay all rent due or which may become due under the terms
of the lease, and in all other ways to carry out the terms
of the lease;
(4)-That the Plaintiffs are not entitled to possession of
the leased premises, either at law or in equity, as alleged in
the Motion for Judgment;
· (5)-That the Plaintiffs are not entitled to any damages
according to law.
Wherefore, Defendant moves the Court to dismiss the
Motion for Judgment. ·
Respectfully,
JOSEPH LEE McCLELLEN, Defendant,
By Counsel.

ROBERT C. GOAD, p. d.
Lovingston, Va.
I certify that on November 30th, 1956, I mailed a copy of
this pleading to ,v. M. McClenny, attorney for Plaintiffs
herein, to Amherst, Virginia.

ROBERT C. GOAD, p. d.
Filed in the Clerk's Office the 30th day of Nov., 1956.
AUSTIN EMBREY, Clerk.

•

•

•

•

Joseph Lee McClellan,

•
Complainant,

v.
Douglas L. Ashley and Carrie D. Ashley, Lovingston, Va.
Defendants.
BILL IN CHANCERY.

8
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To the Honorable C. _G. Quesenbery, Judge:
Your Complainant respectfully represents and alleges:
1. That by lease dated October 23rd, 1954, the Defendants,
as Lessor, leased to the Complainant, as Lessee, all that
certain lot of land containing about one acre, lying in the
··Lovingston Magisterial District of Nelson County, fronting
210 feet on the east side of Highway No. 29, about one mile
_south of the village of Lovingston, then locally known as Ashley's Filling Station, now known as Joe Lee's; a copy of said
lease is filed herewith as a part of this Bill, marked '' Exhibit
A"·
.
2.' That Complainant took possession of the property upon
the commencement of said lease, and still has possession
thereof, and has conducted and is conducting on the premises
a general merchandise business, including a restaurant, grocery store and auto supply department;
3. That Complainant has at all times carried out all of 'the
,terms of ~he lease, and will continue to do so;
· 4. That · Defendants hav·e recently filed suit against the
Complainant, by way of a Motion for Judgment at law,
claiming that the Complainant is unlawfully detaining the
leased premises from the Defendants, and seeking to recover
possession of the premises from the Complainant, said Motion
for Judgment having. been filed in this Court. on November
10th, 1956, and is Law Case No. 145; this Motion for J udgment alleges as its sole ground for the recovery of the
premises, that the Complainant failed to give the
page 2 ~ Defendants the thirty days written notice required
by the lease for renewal thereof for an additional
term of four years beginning November 1st, 1956;
5. That the Complainant did give the Defendants notice in
writing of his intention to so renew the lease, for an additional term of four years, in accordance with the terms of
the lease, dated October 8th, 1956, received by the Defendants on October 9th, 1956;
6. That the terms of paragraph No. 2 of the lease, dealing
with renewal thereof, are ambiguous, and Complainant, therefore, should not be bound by the strictest interpretation thereof, in favor of the Defendants, which would be to require the
written notice of renewal to be given at least 30 days before
November 1st, 1956;
7. That there is no clause in the lease providing for forfeiture of the premises by the tenant, and re-entry by the
landlord, in the event that the provisions of said paragraph

.
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No. 2 ~re not .complied with, as contended by the Defendants
and, therefore, they are not entitled to recover possession,
even though the Court may rule that the Complainant ha~
not strictly complied with the renewal provisions of the
lease;
. ·
8. That is was well known to the Defendants to be a certainty that Complainant intended to renew the lease, and the
Complainant had intended to give the written notice before
October 1st, 1956, to pe on the safe side, and. his slight delay
in giving the notice, only 8 days after October 1st, 1956,
was due to mere inadvertent neglect on his part, which delay
should not cause loss of possession of the premises by the
Complainant, even though the Court should rule that a strict
compliance with the terms of the lease required notice of renewal to be given at least thirty days before N:ovember .1st,
1956;
.
9. That since taking possession of the premises, the Complainant has transformed the store building located
page 3 ~ thereon from what was a very ordinary and unattractive place under the management of the Defendants prior to the date of the lease, into an attractive,
clean and inviting place of business, which was accomplished
at great expense to the Complainant, on the assumption that
he would have possession of the property for at least ten.
years under the lease; the Complainant has spent, on those
items set forth in paragraph No. 11 of the lease, especially on
the front of the building, and on the driveway and parking
area, the sum of $3,600, and under the terms there.of, if he
lost possession now, he would suffer a loss of $2,100 for these
permanent improvements of the property of the Defendants,
and the Defendants would be unjustly enriched. to this extent; the Complainant is now in debt in the amount of approximately $15,000.00, which he borrowed and spent for the
improv·ement of the property and the business; he has in-.
vested approximately $4,700 in up-to-date furniture, fixtures
and equipment; in addition to the sum of $3,600 spent as
aforesaid, he has made further permanent improvements on
the premises at a cost of about $1,000; he has spent considerable sums of money putting and keeping the property in a
state of excellent repair, much more than req1;1ired by. the
lease; he has purchased a pre-fabricated dwelling house and
erected the same upon the premises, at a cost of $992.00; he
has a large and diversified stock of merchandise on the
premises, and in building up the business and gross sales
he has at present approximately $1,530.00 in outstanding accounts due him, and if he were to lose possession of the
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premises now he would suffer a tremendous and irreparable
loss on all of the above items of the business in which he has
invested, and be left hopelessly in debt;
10. That there is no other suitable location to which he
could move his stock of merchandise, furniture, fixtures and
equipment, and where he could maintain the continuity of his
well-established business;
page 4 ~ 11. That if the Defendants recover possession of
the leas·ed premises at this time, they will be un. justly enriched by the permanent improvements made on their
property, by the Complainant, at a cost of approximately
$4,600.00, less the $1,500.00 only that they would be required
to pay under the lease to the Complainant; they would also
be unjustly enriched by obtaining the good will of the Oomplainant 's business, and in fact all of the fruits of the long
and hard labors of the Complainant since the date of the
lease, except what little the Complainant could salvage from
his investment;
12. That, if the Defendants recover possession of the leased
premises at this time, a special, terrible, irreparable and
great injury and hardship will be worked upon the Complainant, to such an extent that it is and "ill be unconscionable to deny him the renewal of the lease for an additional
term of four years, beginning November 1st, 1956, under the
facts and circumstances of this case, and to enforce literally
and strictly the renewal provision of the lease, should such
provision be construed by the Court to require the notice
of renewal to be given at least thirty days before November
1st, 1956;
13. Wherefore, Complainant prays that the pertinent provisions of the lease, especially paragraph No. 2 thereof, be
construed most favorably to the rights of the Complainant,
to the end that Complainant's renewal of the lease be decreed
to have fully complied with the terms thereof; that the
Defendants be required to grant the renewal of the lease for
said additional term of four years beg-inning November 1st,
1956; and that the Defendants be enjoined and restrained
from further prosecution of their action of unlawful detainer;
and that Complainant may have all such further relief in the
premises as may be required, or to equity may seem just.
Respectfully submitted,
JOSEPH LEE McCLELLAN, Complainant
By Counsel.
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ROBERT C. GO.AD, p. q.
Lovingston, Va.
Filed in the Clerk's Office the 30th day of November, 1956.
Teste:
AUSTIN EMBREY, Clerk.
Writ Tax
Fee

$ 1.50

15.00

Total Paid $16.50
page 5 ~

EXHIBIT ''A.''

THIS LEASE AGREEMENT, Made and entered into this
the 23rd day of October, 1954, by and between Douglas L.
Ashley and Carrie D. Ashley, his wife, hereinafter called
Lessor and Joseph Lee McClellan, hereinafter called Lessee,
,vITNESSETH.
1. The said Lessor hereby grants, leases and demises unto
the said Lessee all that certain lot of land containing approximately one acre, together with the buildings and improvements thereon and appurtenances thereunto belonging,
lying in the Lovingston Magisterial District of Nelson County,
Virginia, fronting 210 feet on U. S. Highway No. 29, about
one mile south of Lovingston, Virginia, locally known as
Ashley's Service Station, being the residue of the real estate
devised by H. T. Ashley to Alice Ashley for life with remainder to Douglas Ashley for life by H. T. Ashley, whose
will dated April 17, 1945, was probated in the Clerk's Office
of Nelson County, Virginia, in Will Book "Q," page 150,
after deducting the strip of land condemned by the State
Highway Commissioner of Virginia in the condemnation
proceedings of J. A. Anderson, etc. v. .Alice Ashley, et als.,
filed in the Clerk's Office of" Nelson County, Virginia, January
11, 1954.
2. This lease shall become effective November 1, 1954, and
remain in full force and effect for two years with the right
and option to the Lessee to renew the same for an additional
period of four years, at the expiration of which Lessee shall
have the further option to renew for an additional four years,
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provided, however, the Lessee shall give the Lessor 30 days.
written notice of his intention to renew said lease before it
expires.
3. The Lessee covenants and agrees to pay the Lessor a
monthly rental of $65.00 per month during the term of this
lease.
4. It is agreed that the Lessee shall furnish at his expense,
all heat, fuel, electricity, gas and telephone service, and pay
all licenses and maintain the buildings in their present state
of repair, ordinary wear and use and damage by fire or
other unavoidable casualties are excepted.
5. The Lessee may, at his expense, tear down and move the
canopy in front of the building and alter the interior of the
buildings.
6. Lessor reserves the right to move from the premises a
small office desk, the bathtub, commode, wash basin and medicine cabinet and the Lessor agrees to pay the real estate taxes
on the premises and pay the fire insurance premiums on the
buildings.
page 6 ~ 7. It is agreed that the gasoline, oil and grease
equipment on the premises are owned by the American Oil
Company.
8. If the Lessee erects any buildings not adjoining the main
buildings, or installs any equipment or signs on the premises
they may be removed by the Lessee at any time during this
lease.
9. The said Lessee shall not sub-let the premises or any
part thereof without the written consent of the Lessor.
10. Lessor is under no obligation to repair the premises or
replace the buildings or other improvements thereon whether
made necessary by accident, deterioration or destruction, but
if the premises are rendered untenable by fire or other
casualty the Lessee may at his option terminate this lease.
11. Lessee, may at his option, and at his expense, build a
custard stand and two rest rooms, grade and hardsurface
present driveway and parking area around the building and
cover the front of the present building, all not to exceed
$3,000.00, and when the lease is terminated the Lessor will
pay to the said Lessee one-half of the amount the said improvements add to the value of the premises at that time to·
be determined by three appraisers, one to be appointed by
Lessor and one to be appointed by Lessee, and the two are to
appoint the third appraiser, but in no event shall the Lessor
·
be liable for more than $1,500.00.
12. It is agreed that the Lessor and Lessee shall share
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equally the upkeep and repair of the electric water pump and
tank and the gas hot..water heater.··
· ·.In witness ,·vhereof, the said Lessor and the said Lessee
have hereup.to subscribed their signatures and seals to this
lease in duplicate.
DOUGLAS L. ASHLEY
CARRIE D. ASHLEY
JOSEPH LEE McCLELLAN

(Seal)
(Seal)
(S-eal)

State of Virginia,
County of Nelson, to-wit:
I, Lucille Simpson, a notary public in and for the County
aforesaid in the State of Virginia, do certify that. Douglas
L. Ashley, Carrie D. Ashley and ,Joseph Lee McClellan,
whose names are signed to the writings above, bearpage 7 ~ ing date on the 23rd day of October, 1954, have aclmowledged the same before me in my County aforesaid.

My commission expires on the 4 day of June, 1958.
Given under my hand this the 25 day of -October, 1954.
LUCILLE SIMPSON, Notary Publir.
page 8
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PROOF OF SERVICE.

Virginia:
In the Circuit Court of the County of Nelson.
Joseph Lee McClellan,

v.
Douglas L. Ashley et al.
CHANCERY NO. 353.
Returns shall be made hereon, showing service of Subpoena
in Chancery issued December 1, 1956, with copy of Bill of
Complaint filed November 30, 1956, attached:

•

•

•

•

•

14

Supreme Court of Appeals of Virginia

Executed in the County of Nelson, Virginia, on the 3 day
of December, 1956, by leaving a true copy of the within notice
in writing, posted at the front door of the usual place of
abode Carrie D. Ashley, he/she not being found there, nor any
member of his/her family above the age of 16 years.
F. D. WOOD
Sheriff, Nelson County, Va.

. Returned and filed the 3rd day of December, 1956.
AUSTIN EMBREY, Clerk.
page 9 ~

PROOF OF SERVICE.

Virginia:
In the Circuit Court of the County of Nelson.
Joseph Lee McClellan,

v.
Douglas L. Ashley et al.
CHANCERY NO. 353.
Returns shall be made hereon, showing service of .Subpoena
in Chancery issued December 1, 1956, with copy of Bill of
Complainant filed November 30, 1956, attached:

•

•

•

•

•

Executed in the County of Nelson, Virginia, on 3 day of
December, 1956, by leaving a true copy of the within notice
in writing, posted at the front door of the usual place of
abode Douglas L. Ashley he/she not being found there, nor
any member of his/her family above the age of 16 years.
F. D. WOOD
Sheriff, Nelson County, Va.
Returned and filed the 3rd day of December, 1956.
AUSTIN EMBREY, Clerk.
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•

•

•

•

•
Complainant,

Joseph Lee McClellan,

v.
Douglas L. Ashley and Carrie D. Ashley,

Defendants.

ANSWER.
The Answer of Douglas L. Ashley and Carrie D. Ashley to
the Bill of Complaint filed against them in the Circuit Court
of Nelson County, Virginia, by Joseph Lee McClellan.
For Answer to said Bill of Complaint, or so much thereof
as they are advised it is material they should answer, answer
and say.
(1) That although they are informed that process for said
suit was serv,ed upon them by fastening copies of the Bill of
Complaint on their front door, nevertheless the first knowledge they had of said suit was when they were so advised
thereof by their Attorney.
(2) That all matters and things alleged in said Bill of Complaint which are not herein expressly admitted are emphatically denied.
(3) Paragraph No. 1 is admitted.
(4) Joseph Lee McClellan has not at all times conducted a
grocery business on the premises nor has he at all times
carried out the terms of the lease. He expressly sublet
the grocery part of the business contrary to the terms of the
lease and notice was served on him, that the lease had been
violated; that action would be brought to evict him for that
reason. The A. B. C. Board held a hearing on revoking his .
A. B. C. licenses wherein it appeared that he had sold his
stock of goods to his uncle who had :complete charge and
control of the grocery store to the extent that he locked up the
store whenever he had to be absent and Joseph Lee McClellan
was not permitted to enter the building at that time.
Joseph Lee McClellan did not give the notice required by
his lease, although he had the lease drawn up by Mr. R. L.
Marshall and was completely familiar with the terms of said
lease and knew he must give thirty (30) days writpage 11 } ten notice, in order to retain his lease. That no
forfeiture or re-entry clause was necessary in said
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lease in that it ceased to exist when Joseph Lee McClellal)
failed to give the notice requi!ed by ~im. ·
.
That Joseph Lee McClellan knew tliat steps were gomg to
be taken to remove him from the premises and Mr. and Mrs.
Ashley' knew nothing of his intentions until after notice was
given him by their Attorney, after which Joseph Lee McClellan mailed separate checks for two months rent which was
returned to him.
That instead of improving the property as alleged, Joseph
Lee McClellan has damaged the property in that he has
weakened the strength of the building by cutting it up and
not putting the proper supports in said bu,iiding, where they
should be; that whereas he was supposed to have put two
negro rest rooms on the outside of the building, he ·bui~t. a
colored rest room in the· inside of the building over the protest of Mrs. Ashley. He was supposed to have erected a
custard stand on the outside of the building but did not and
over the protest of Mrs. Ashley he changed the roof on the
present custard stand from a peaked roof to a flat roof over
_the protest of Mrs. Ashley. That he was permitted to fill in
the grease pit on the pretex that he would erect a wash and
grease room on the premises. This was done and although
the filling in of the old grease pit was predicated upon an operi
drain being placed for the water pump.
This was not done and whenever it rains this has to be
pumped out.
In so far as the prefabicated dwelling listed as being worth
$992.00, this was placed on the property over the protest of
Mrs. Ashley, however, he will be permitted to remove this
building within a reasonable time to be set by the Court.
The Contract definitely restricted improvements not to exceed $3,000.00 of which 1/2 was to l1ave been paid by lessor
and 1/2 by lessee and the improvements on drivepage .12 r way and parking area were primarily paid for by
.
the oil company thus· his loss on this claim of
$3,600.00 is very minor and further that if Joseph Lee McClellan is now in debt $15,000.00 he has not made a success of
the business but has run himself into a bankruptcy and would
be better off without the business than with the business since
the business is apparently placing him in a situation of hardship. The great part of the fixtures purchased by Joseph Lee
·;McClellan were piwheased from Mr. and Mrs. Ashley and
were s-econd hand at the time of the purchase and it. is expressly- denied that the property is now in a state of excellent
repair and further that any outstanding accounts due Joseph
Lee McClellan can be· collected elsewhere just as well as at
this location. That there. would not be a tremendous or ir1
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reparable. loss to Joseph Lee McClellan and that Mr. and
Mrs. Ashley would not be . unjustly enriched. That ·other
suitable· locations narrow' down to matter of taste and. ·choice
and it is. denied that: other suitable locations could not be
found.
·. NOW Having fully ·answered the Complainant's Bill of
Complaint the respondants pray to be hence dismissed with
their reasonable cost in this behalf expended.
Respectfully,
DOUGLAS L. ASHLEY
CARRIE D. ASHLEY
By Counsel.

vVM. l\L McClenny; p. q.

. -I hereby certify that I have this 31st day of December, 1956,
mailed a copy of the foregoing pleading to Robert C. ·Goad,
Attorney for Joseph Lee McClellan at Lovingston, Virginia
in keeping with the agreement with Counsel, whereby this
answer -could be filed on or before January 2. 1957.
w·M. l\L 1\foClenny, p. q.

WM. M. McCLENNY
Attorney for Douglas L. · Ashley
and Carrie D. Ashley.
Filed in tl1e Clerk's Office the 31st day of December, 1956.
LUCY S. BARNETT, Deputy Clerk.
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Ashley ·v. Joe Lee McClellan,
McClellan v. Douglas Ashley etc.
AT LAvV.
IN CHANCERY.
MEMORANDUM.
These cases were consolidated and heard together by agreement.
The relationship of the parties as landlord and tenant has
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not been a happy one from the beginning of the contract
which is the subject of this dispute. The relations between
the parties became such that in the summer of 1956, both
sides had employed Counsel and were dealing at arms length.
In the main the landlord was claiming that the tenant was in
default under the contract for his failure to comply with
the terms of the contract with relation to repairs to the
property. The relationship between the parties seemed to
worsen until October 6th, 1956, the Attorney for the landlord
advised the tenant, that since notice provided for in the
contract had not been given the landlord demanded possession
of the property at the end of the two year term. Thereafter
the tenant sent a notice in writing seeking to exercise the
option to renew the lease, although the time for the election,
provided for in the contract had expired.
Thereafter the landlord brought the action at law to recover possession of the premises, according to the terms of
the contract. There is no conflict as to the failure of the
tenant to give the notice provided for in the contract and no
reason is assigned for his failure except that he neglected to
do so. Under these conditions the law clearly is on the side
of the landlord and the landlord is entitled to possession in
accordance with the clear language of the lease. The correctness at this conclusion is not denied.
The tenant faced with the state of the law brought his suit
in equity seeking to interpose some defense in equity, which
would permit the court to re-write the contract between the
parties. There is no claim of fraud, mistake, accipage 19 ~ dent or ambiguity in the contract. All of the evidence is directed at trying to establish a hardship
on the tenant. The evidence shows that he has increased his
business but for the two years of his tenancy he lost money.
He also showed that he had invested the following:
1. Inventory
$2,905.57
2. Accounts receivable
1, 530.40
3. Ashley Fixtures
2,873.00
4. New Fixtures
1,790.07
5. Property improvements
3,608.22
$1,500.00 of this .amount is to be refunded by the landlord.
6. Permanent imporvements
710.02
7. Repairs
262.27
$13,679.55
Of this sum items 1, 2, 3 and 4 do not represent a loss as
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they can all be liquidated or removed. These items along
with the $1,500.00 to be refunded by the Ashleys amounts
to $10,599.04, leaving only $3,080.51 which he could not recover and part of this later amount is because of the expenditure of more on improvements than the contract provided for. The tenant can only blame hims·elf for this
situation. There was evidence that the tenant owes numerous obligations amounting to $18,445.78. This is nearly $5,000.00 more than the expenditures claimed by the tenant.
The fact that the tenant appears to be in an impossible financial condition is of his own making and merely indicates an
extravagent expenditure of money on his part. The financial
condition is one of if not the principal ground of hardship
claimed by the tenant.
The Courts have so long and almost 'lllnamiously said that
the mere expenditure of money is not a ground for re-writing
an unambiguous contract between the parties that further observation seems unnecessary.
However to point out the most recent finding by our Appellate Court, reference is made to the case of Berkow v.
Hammer, 189 Va. 489.
In this case in addition to the expenditure of money, the
improved business the tenant claimed the lower
page 15 ~ court held the provision for notice in the contract
to be ambiguous. The Court of appeals in reversing the lower court and awarding the property to the
landlord made it clear that the expenditure of money or the
fact that the premises might be profitable to the tenant does
not give our courts the right to relieve the tenant from his
carelessness in failing to give the notice provided for in the
contract, and again in the recent application for a Writ of
Error in the case of Linclon Investment Corporation et al.,
v. Frances Scott 'et al. Our Court in denying the writ held
that time is of the essence and even though the principal
officer of the tenant corporation was sick and confined to the
hospital that the tenant was not excused from giving the
notice provided for in the contract. In the Lincoln case the
tenant had erected a restaurant and filling station expending
a considerable sum of money. And so it appears that under
the plain language used by our court in the cases cited the
tenant in this case is not entitled to be excused for his wilful
neglect to give timely notice.
On the ,,1hole case it appears that most of the evidence adduced at the trial was inadmissable as the contract was plain
and admittedly understood by both parties, that giving notice,.
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after being requested to vacate the premises by the landlord,
while only nine days late is just as much a breach of the contract as if it had been nineteen or even twenty-nine days
late as the entire time required by the contract was a condition precedent to his right to renew. Accordingly the suit in
equity should be dismissed and possession of the premises
awarded to the landlord. An order will be entered when
tendered embodying the terms of this memorandum.

C. G. Q.
Filed in the Clerk '.s Office the 1st day of May, 1957.
AUSTIN EMBREY, Clerk.
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Douglas L. Ashley and Carrie D. Ashley,
v.

.Joseph Lee McClellan.
Consolidated with the cause of,
Joseph Lee :McClellan,

Complainant,

v.
Douglas L. Ashley and Carrie D. Ashley,

Defendants.

IN EQUITY.
CONSOLIDATED ORDER.
This consolidated cause came on this day to be heard upon
the Bill of the Complainant and the Exhibit filed therewith,
the joint Answer of the Defendants, the testimony of witnesses for the Complainant and Defendants heard ore ten,u.c; in
open Court on .January 30th, 1957, the Exhibits filed with
the Court for the Complainant during the trial on Januarv
30th, 1957, numbered one througl1 nine, the Exhibits filecl
with the Court for the Defendants during said trial, numbered one and two; and upon the records filed in the action at
law of unlawful detainer in this Court, Case No. 145, under
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the style of Douglas L. Ashley and Carrie D. Ashley, Plaintiffs, against Joseph Lee McClellan, Defendant; and upon .the
written arguments of counsel. And upon a memorandum
filed by the court and made a part of the record.
On consideration whereof, and it appearing to the Court
that this suit in equity, and said action at law of unlawful
detainer both involve the same parties and subject matters ;
that both suits or actions were heard and tried together on
January 30th, 1957; that one decr,ee should be entered in this
equity cause finally and completely adjudicating all matters
arising in either or both of said suits or actions, both on the
law and chancery side of this Court, the Court doth the refore
adjudge, order and decree that said two suits or actions be
united and consolidated, and henceforth heard together as
united and consolidated causes.
On further consideration whereof, the Court doth adjudge,
order and decree as follows in said action at law of unlawful
detainer:
(1) That the Plaintiffs, Douglas L. Ashley and Carrie D.
Ashley, do recover of the Defendant, Joseph Lee
page 17 ~ McClellan, the possession of the leased premises
described as that certain lot of land containing
approximately one acre, with the buildings and improvements thereon, situated in Lovingston Magisterial District
of Nelson County, Virginia, fronting 210 feet on U. S. High".'
way No. 29, about one mile south of Lovingston, Virginia,
as more fully described in the lease dated October 23rd, 1954,
copy of which is filed with Plaintiffs' motion for judgment;
(2) That said Plaintiffs do recover of said Defendant their
costs in said action at law;
(3) That said Plaintiffs do recover of said Defendant the
rent due under said lease, the sum of Sixty-five ($65.00)
Dollars per month beginning October 1st, 1956;
.
(4) That said Defendant do recover of said Plaintiffs the
sum of One Thousand Five Hundred ($1,500.00) Dollars
under Paragraph No. 11 of said lease, for improvements
made upon the leased premises by the Defendant, being the
maximum liability of the Plaintiffs under said paragraph.
On further consideration whereof, the Court doth adjudge,
order and decree as follows in said suit in equity:
(1) That the Complainant, Joseph Lee McClellan, is not entitled to the relief as prayed for in his Bill in Chancery, and
said ·Bill be, and it is hereby dismissed;
(2) That the Defendants in said suit in ·equity, Douglas
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L. Ashley and Carrie D. Ashley, do recover of said Complainant their costs in said suit;
(3) That the Complainant shall have and is hereby granted
the right to remove from said leased premises the following
property owned by him: the pre-fabricated dwelling house,
referred to in Paragraph No. 9 of said Bill within a reasonable time and immediately all of his stock of merchandise,
furniture, fixtures and equipment; and be shall expressly retain all of the accounts due him arising from his conduct of
the business on said leased premises;
(4) That the Clerk of this Court shall file a
page 18 ~ certified copy of this decree with the papers in said
action at law of unlawful detainer, and make other
suitable and necessai;y reference to this decree on the proper
records in his office.
To all of which actions of the Court the said Complainant,
Joseph Lee McClellan, by counsel, objects and excepts, and he
having indicated to the Court his intention to apply to the
Supreme Court of Appeals of Virginia for an appeal and
supersedeas herein, it is further adjudged, ordered and decreed that nothing herein decreed shall become effective, and
no writ of possession nor execution shall be issued by the
Clerk of this Court until and for a period of four (4) months
from the entry of this decree in the Clerk's Office of this
Court, and a stay of execution of this decree is allow·ed for the
said 4 months to allow application for such an appeal and
supersedeas, but this stay of execution of this decree shall
not become effetive until the said Joseph Lee McClellan shall
within thirty (30) days from the date this decree is entered,
enter into a bond, or someone for him, with good and sufficient
surety to be approved by said Clerk, in the sum and penalty
of Five Hundred ($500.00) Dollars, before said Clerk, conditioned and payable as the law directs. However, the said
Joseph Lee McClellan is not prevented from paying said
rent due, or any portion thereof, without prejudice to his
rights to pursue his appeal, and the said Douglas L. Ashley
and Carrie D. Ashley are not prevented from accepting payment of said rent due, or any portion thereof, without prejudice to their rights on appeal.
Enter:
C. S. Q.
Entered: May 9th 1957 Chancery order Book U Page 282.
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Counsel for J os·eph Lee McClellan in the above-styled consolidated suits hereby gives notice of appeal from the Consolidated Order entered in said suits on May 9th, 1957, which
was a final judgment in both suits, and notice of his intention
to apply to the Supreme Court of Appeals of Virginia, or to
one of the Justices thereof, for an appeal from said final
judgment rendered by said Court, and sets forth the following
assignments of error:
(1) The Court erred in holding, in said action at law, that
the Defendant (tenant), Joseph Lee McClellan, was unlawfully detaining from the Plaintiffs( landlord), Douglas L.
Ashley and Carrie D. Ashley, the possession of the leased
premises described in the pleadings, and in holding that said
Plaintiffs should recover possession of said premises from
said Defendant.
(2) The Court erred in holding, in said suit in equity, that
the Complainant, Joseph Lee McClellan, was not entitled to
the relief prayed for in his Bill, and in dismissing said Bill,
and in so doing, the Court erred:
(a) in holding that said Complainant would not suffer a
tremendous and irreparable loss if forced to surrender pos.
session of said leased premises to said Defendants;
page 21 ~
(b) in holding that said Defendants would not be
unjustly enriched by forcing the Complainant to
surrender possession of the leased premises to said Defendants;
( c) in holding that the recovery of the possession of the
leased premises by the Defendants would not work upon the
Complainant a special, terrible, irreparable and great injury
and hardship, to the extent that it would be unconscionable to
deny Complainant the renewal of the lease;
(d) in holding that the Defendants were not required to
grant the Complainant the renewal of the lease, as prayed
for in said Bill ; and,
(e) in holding that the Defendants should not be enjoined
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Robert L. Marskall.
and restrained from further prosecution of their action at
law of unlawful detainer, as prayed for in' said Bill.
Respectfully submitted,
JOSEPH LEE McCLELLAN,
By ROBERT .C. GOAD,
Lovingston, Virginia,
His Counsel.
Filed in the Clerk's Office the 28th day of June, 1957.
AUSTIN EMBREY, Clerk.

•
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EVIDENCE INTRODUCED ON BEHALF OF
THE DEFENDANTS.

The witness,
ROBERT L. MARSHALL,
having first been sworn, on examination testified, as follows:
DIRECT EXAMINATION.
By Mr. McClenny:
Q. State your name, age, residence and occupation, please,
sir.
A. Robert L. Marshall, 52, attorney-at-law, Lovingston,
Virginia.
Q. Mr. Marshall, an attorney-at-law did you have occasion
to draft a contract of· lease between Douglas L. Ashley and
Carrie D. Ashley, his wife, as lessors, and Joseph Lee McClellan as lessee Y
A. I did. Mr. McClenny, before testifying further, I'd
like for the Court to rule upon the question as to whether
or not it is proper for me to. testify in this case. If Your
Honor please, I don't kno,v exactly what questions Mr. McClenny proposes to ask, but I assume they deal with this
suit and this lease. My understanding is that the relationship
of attorney and client is a confidential relationship, based
upon faith and trust. Whenever an attorney is called to
testify as to transactions that have taken place between he
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Robert L. Marshall.
and his clients, some question usually arises as to whether or
not the inquiry calls for the revealing of confidential information. I am not confronted with that question. I had conferences with both parties, extending over a period
page 5 ~ of several days. I cannot remember all the· details ..
I consulted my file. My file indicates that I prepared a lease for Mrs. Alice Ashley to Mr. Douglas Ashley
of this property in question. I later on prepared a bill of
sale from Mr. Douglas Ashley to Mr. Joe MeClellan and
about the same time. Both of those instruments were paid
for by Mr. Ashley. About the same' time I prepared the
lease in question from Mr. and Mrs. Ashley to Mr. McClellan,
for which Mr. McClellan paid one-half of my fee and Mr.
Ashley paid the other half. Since that time Mrs. Carrie
Ashley has consulted me several times about this lease. Mr.
Joseph McClellan has consulted me several times about this
lease.
The Court: I always hesitate to require an attorney to
submit to examination because the line is so thin as to where
his responsibility ceases, especially where he's been dealing
with both parties in a confidential capacity of this kind. Mr.
McClenny, what do you wish to prove?
Mr. McClenny: May I suggest I ask questions and Your
Honor rule upon them as I ask them T
The Court: It seems to me you can prove it by some other
witness.
·
Mr. McClenny: Possibly so, Your Honor, but I believe more
candid and impartial evidence is right here on the stand. ·
The Court: Well, he has testified that he prepared the
written instrument and the instrument speaks for
page 6 ~ its elf.
Mr. l\foClenny: I'd like to ask this question.
Q. Mr. Marshall, after preparing this lease, did you go
over the lease with the parties thereto and explain the terms
thereof to them¥

Bv the Court:
·Q. ".,.ere the parties present at the same time together!
A. I don't think, sir, that they were. · ·
The Court: I think you can prove that by the other people.
Mr .. McClenny: I'm sorry. I was under the impression
they were all there together.
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Carrie D . .Ashley.
The Court: It will probably end up being completely harmless. I feel that the relationship of an attorney and client is
one that whose sanctity ought to be safeguarded to the nth
degree, because clients tell their attornies facts about cases,
and you are apt to have a miscarriage of justice most any
time.
Mr. McClenny: There is a claim of ambiguity on the contract on the part of Mr. McClellan. I feel if the attorney
who drafted it went over and explained its terms to him, it
could be no question of ambiguity.
·The Court: What the attorney understood and what' the
people he talked to understood are two different things. I
think we will have to forego the questioning of Mr. Marshall.
The witness stands aside.
page 7

~

Mr. MeClenny: Is it any question about the con..
tract having been executed 7
Mr. Goad: We admit the lease.
The witness,

MRS. CARRIE D. ASHLEY,
having first been sworn, on examination testified, as follows:

DIRECT EXAMINATION.
By Mr. McClenny:
Q. Mrs. Ashley, you are one of the parties to this lease with
Joe Lee McClellan?
A. Yes, sir.
.
Q. Did Joe Lee McClellan give you any written notice for
the purpose of ~xercising option to renew this lease for an
additional four years, as provided for in this contract 7
A. No, sir.
Q. Did he attempt, after his time had expired, to give
you any notice of any kind 7
A. Yes, sir.
Q. I believe that's all.
CROSS EXAMINATION.
By Mr. Goad:
Q. Did he give you a notice of his intention to renew the
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Carrie D. .A.shl,ey.
lease for the next period of four years, dated October 8,
1956?
A. I don't know exactly what day it was.
Q. And received by you on October 9th Y
A. I can't tell you exactly what day it was but I received
it afterwards.
page 8 ~ By the Court:
Q. After what?
A. After his time was up. After he got notice.
Q. After he got notice Y Did you give some kind of a
notice?
Mr. McClenny: He was given notice they wanted the place
after the lease was up.
By the Court:
Q. When was that?
Mr. ]\foClenny: If Your Honor please, I offer here in evidence a copy of my letter of October 5, 1956, addressed to
Joseph Lee McClellan, with copy to Robert Goad, Attorneyat-law, Lovingston, Virginia. (Reading) '' Dear Joe: This
is to advise that in addition to the violation of your contract
with Mrs. Ashley by subletting a portion of the Ashley property to others without written consent, I now find that you
have failed to give notice in thirty days required by the
contract to extend your lease and I am here inquiring
whether or not you anticipate getting out on November 1,
1956, or if action must be taken to enforce this provision
of the lease. I am sending a copy of this letter to Mr. Robert
Goad. your attorney, and ask that you and be promptly favor
me with reply to my inquiry herein.''
By the Court :
Q. Is that the notice you referred toT
A. Ye8, sir.
page 8-a ~ Q. It ,vas after that you did get a notice from
Mr. McClellan f
A. Yes, sir.
Mr. McClenny: I will file this letter as '' Ashley Exhibit
No. 1."

(The letter was received in evidenc,e and marked for identification as "Ashley Exhibit No. l ")
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Witness stands aside.
The witness,
DOUGLAS L. ASHLEY,
having first been sworn, on examination testified, as follows:
DIRECT EXAMINATIO~.
·By Mr. McClenny:
Q. Mr. Ashley, pave you received any notice from Joseph
Lee McClellan and within the proper time to .extend this
leaset
·
A. No, sir.
Q. Your witness.
CROSS EXAMINATION.
By Mr. Goad:
..
Q. Did you kno:w that you received notice eight days late
out of the thirty, according to your claim in this case, that he
intended to renew the lease?
A. I didn't exactly know the date but I did get a notice of
it.
~

By the Court :
Q. You got a notice some time in October Y
A. Yes, sir.

page 9

,vitness stands aside.
THE DEFENDANTS REST.
EVIDENCE INTRODUCED ON BEHALF OF THE
COMPLAINANT.
The witness,
JOSEPH LEE McCLELLAN,
having first been sworn, on examination testified, as follows :
DIRECT EXAMINATION.
By Mr. Goad:
.
Q. Is your name Joseph Lee McClellan?

Joseph Lee McClellan v. Douglas L. Ashley, et al.

29

Joseph Lee McClellan.
A. Yes.
Q. Are you the lessee in this lease dated October 23, 1954,
from Douglas L. Ashley and his wife Y
A. lam.
Q. How old are you, Mr. McClellan Y
A. 25.
Q. Had you been serving a couple of years in the army
shortly before you got out and came back and took over this
business?
.A. I did.
.
Q. After you took over under this lease, will you tell us
generally what improvements you made on the
page 10 ~ property as far as the real estate is concerned T
A. I improved the driveway by grading and
hard surfacing it and the parking area around the building;
constructed two new islands in the front to conform with the
State regulations of entrance; remodeled the front of the
building, using stucco and plateglass, and built a small overhang across the front to protect people walking into the
restrooms from one part to the other from the weather.
Q. How about the old canopy extending over the gas
pumps?
A. I took that down in order to make the front a little
more modern.
Q. How about the restrooms? Tell us about what you did
with those.
A. I left the present restrooms as they were and I built a
colored restroom on the interior of the building that was
never there and I started construction of two new restrooms
on the back of the building hut this summer I stopped working
on those. I got the foundation laid is all.
Q. Explain whnt you did to the parking area and the driveway, what type of work that was.
A. Well, the rear of the building had dirt excavated and
graded and the front of the building, it was just filled in in
places, and I rolled that down and graded it and hard surf aced it.
Q. Black top Y
A. Black top. That's right. Then there was cement poured
around the new gas pumps that the American Oil Company
put in.
page 11 ~ Q. I believe you said you put a sidewalk along
the front of the building t
.
A. Sidewalk across the front of the building, y-es, sir.
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Joseph Lee McClellan.
Q. Is that cement?
· A. That is cement.
Q. How about the outside privies 7 Were there any outside
privies when you went there?
A. There was one for colored use.
Q. What did you do with thatY
A. Took that· down and put the new restroom for the
colored on the inside.
Q. Now tell about the interior work that you did.
A. Well, I moved several partitions on the inside of the
building and sanded and refinished the floor in the restaurant,
painted and cleaned up the place in general, and by moving
one of the partitions I was able to make a room large enough
for a kitchen, which had never been there before; installed
and put in modern equipment for cooking, and exhaust fan
with hood, etc.
Q. Now, coming to the equipment, stock, etc., have you
spent considerable money on putting in new equipment Y
A. Yes, sir, I have.
Q. Just tell what kind of equipment you put in that wasn't
there before.
A. Well, I put in electric, a double electric grill, an electric
bun warmer, electrfo french fryer and steam table. It was
already an icebox but I put in a second one and
page 12 ~ built several tables from specifications of Mr. King
for use in the kitchen behind the counter; put in
one of these minute soup machines; five booths.
Q. Did you buy all the equipment for the restaurant partY
A. That's right.
Q. "\Vas there a restaurant there before you took overY
A. They served hotdogs and hamburgers and sandwiches
but not to the extent I am serving meals today.
Q. V\7"hat funr.tions do you have there now in the business
that were not there when you took o-ver under the lease?
A.
ell. I am selling more Amoco products than they
sold: I sell tires, tubes, batteries; I am a Trailways Bus
Depot; sell bus tickets for Trailways.
Q. Were any of those facilities there when you took over Y
A. They weren't selling bus tickets or tires, tubes and batteries to the extent I am selling them, if any.
Q. Do you have facilities to sell diesel fuel Y
A. Yes, sir, I sell diesel. It wasn't there prior.
0. Tt wasn't there before?
A. No, sir.

,v
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Joseph Lee '!YIcClellan.

Q. Can you explain to us how you enlarged the restaurant Y
A. Well,-

Q. As far as the type of food you put ouU
A. Well, I serve plate lunches, hamburger steaks, vege-

tables, french fries. Of course I utilize my french
fryer as sort of fish fryer, to fry oysters, etc.
Q. Was there an A. B. C. license there when
you took over Y
A. No, they lost their A. B. C. license.
Q. Did you obtain an A. B. C. license for the place Y
A. Yes, sir, after some time I did.
Q. Do you have it now?
A. Yes, sir, I do.
Q. Mr. McClellan, I hand you here a series of pages and
ask you if they are records that you have kept in this business
(handing· papers to witness).
A. They are.
Q. I'd like to introduce. this as "Exhibit 1."
page 13

~

Bv the Court:

·Q. What are they records oft
Mr. Goad: It is all broken down of what he spent. This is
.'' McClellan Exhibit No. 1."
(The papers were received in evidence and marked for
identification as "McClellan's Exhibit No. 1. ")

Q. Mr. lfoClellan, under paragraph 11 of the lease were
you given the option at your expense to build a custard stand,
two restrooms, grade and hard surface the present driveway
and parking area around the building, and eover the front
of the present building, under certain further terms set- forth
in paragraph 11 of the lease? I am referring now
page 14 ~ to your Exhibit No. 1. The first three pages
are entitled '' Property Improvement,'' in which
various items are listed by check number and date, or cash,
if it was made cash, and the first total I see here for property
improvement on page 3 of the exhibit is $3,608.22. Does
that figure represent the amount that you have spent on those
items that you have just heard me read from paragraph 11 in
the lease?
·
A. Yes, sir.
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By the Court:
·
.
Q. Mr. McClellan, these items of expenditure, are they. confined to the building of a custard stand, two restrooms, grading, hard surfacing the present driv,eway, parking area and
covering the front of the present building, whic.h I suppose
means a sort of a face lifting job Y .
A. Yes, sir.
Q. And all of these expenditures were made on that group
of improvements T
A. Those only. Yes, sir.
By Mr. Goad:
Q. Now we come to further permanent improvements on the
real estate. Now that is the page entitled "Permanent Improvements'' and the total on that page is $710.02. Is. th~t a
true statement of the money and total there that you spent for
other permanent improvements to the property not listed in
paragraph 11 of the lease?
pa~ 15 ~ A. Yes, sir.
Q. Also on that page I find tl1is entry in the
books '' second hand prefabricated four-room house, $992.00. ''
Did you buy that house and have it moved and erect it on the
property there Y
·
A. I did.
Q. The next page of the exhibit is entitled ''Repairs.''
The total, .carrying it over to the back of the first page .of
repairs, $266.21. Is that a correct statement of the amount
you have spent for repairs of the property Y
A. It is.
.
.
Q. The next page of the exhibit is entitled ''Equipment
Purchased from. Carrie D. Ashley.'' You bought practically
all of the Ashley equipment that was in the place of business
when you took over Y
A. Yes, sir.
.
Q. And it shows here a total of $2,873.00 that you paid
~er for her ~quipment.
A. That is true.
·
Q. The nex.t page is entitled "Other Equipment Purchased,'' and re~ding over on the back of that page we have
a total of $1,790.07. Is that a correct total of the equipment
that you purchased from all other sources except Mrs. Ashley 7
A. Yes, sir.
Q. For use there in the place of business T
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J osep~ Lee_ M ~9lellan.

A. That's right.
Q. We next come to the page entitled "Installment Purchases and Current Grocery Accounts,''
and on the back '' Past Due Accounts.'' Do those two pages
set forth the accounts receivable to you in the business T.
. A. Yes, sir.
Q. Was that statement made as of November the first,
19561
.
A. Yes, sir.
Q. You have broken down the accounts due you into three
groups, "Installment Purchases,'' $798.31; "Current Grocery
Accounts,'' $144.21 ; and past due accounts, $587 .88, total accounts receivable, $1,530.40. Are those accounts truly and
correctly listed there f
A. They are.
Q. There is another entry on this page, '' Stock of Merchandise Inventory As Of November 1, 1956," $2,905.57. Was
that correct as of that date! ·
A. Yes, sir.
Q. In the place of business T
A. Yes, sir.
Q. The last item in the book consists of three pages entitled '' Accounts Payable.'' Are those the accounts payable
to wholesalers as of November 1, 1956 Y
A. They are.
Q. Do those items total $3,009.22 Y
A. They do.
Q. Was it necessary for you to borrow money
page 17 ~ and become indebted to take over this business and
attempt to improve it and build it up as you have!
A. Yes, sir.
Q. As of No,~ember l, 1956, have you prepared a list of the
dehti:; that you owed on account of the money you spent in
tllis bui:;iness !
A. I have.
page 16

r

Bv the Court:
. ·Q. Is this the place on the l~ft where the sign says ''Joe
Lee's"?
A. Yes, sir.
By Mr. Goad:
Q. I band you here a statement of the People's Finance
Service, dated November 24, 1956, stating that you owed
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them $384.97 on November 1, 1956. Is that a true statement?
A. Yes, sir.
Q. I hand you a statement of the First National Trust and
Savings Bank, Lynchburg, Virginia, dated November 27, 1956,
showing you owed them at that time $509.82. Is that a true
and correct statementY
A. Yes, sir.
Q. I hand you a statement of American Finance Corporation, Charlottesville, Virginia, dat~d November 26, 1956, showing that on November the first of that year you owed them
$464.40. Is that a true and correct statement Y
A. Yes, sir.
page 18 ~ Q. I show you the statement of the Peoples National Bank of Charlottesville, dated November
26, 1956, stating that on November the first of that year
you owed them $767.10. Is that a true and correct statement?
A. Yes, sir.
Q. I show you a letter of the First National Bank of Nelson
County, dated January 16, 1957, showing that as of November 1, 1956, you owed them a total of $4,190.94. Is that
a true and correct statement?
A. Yes, sir.
Q. I show you statement of the Lynchburg Loan Society,
dated January 29, 1957, · showing that you owed them on
November 1, 1956, an amount of $459.89. Is that a true
and correct statement?
A. Yes, sir.
Q. Next I show you a statement from your father, J. H.
McClellan, stated that he lent you a total loan for the business
of $5,945.93, plus $1,533.33 for the car, total of $7,479.26. Is
that correct Y
A. Yes, sir.
Q. The first total is loan for the business, the next item
says "car.'' Do you use your car in business?
A. Yes, sir.
Q. Is it necessary for you to use your car in your business?
A. It is.
Q. I next show you an agreement, dated August
page 19 ~ 17, 1955, between you and American Oil Company.
Is that a true copy of the agreement between you
and the American Oil Company?
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A. Yes, sir.
Q. And I show you next an agreement, dated September 1,
1955, between you and W. L. Harvey, the local agent of the
American Oil Company. Is that a true copy of the agreement between you and Mr. Harvey!
A. Yes, sir.

Mr. Goad : Judge, there are nine (exhibits) here. Do you
think we had better mark them separately!
The Court: I will mark the loans ''Number 2'' and the
others will be three and four. The letters from creditors
are '' McClellan Exhibit No. 2'' and the letter from Mr. McClellan will be Number 2, and American Oil Company is
Number 3. This agreement signed by Mr. Harvey and Mr.
McClellan is Number 4.
( The papers were received in ·evidence and marked '' McClellan Exhibit No. 2, '' ''McClellan Exhibit No. 3'' and ''McClellan Exhibit No. 4. ")

By Mr. Goad:
Q. There is one other debt you owe by note that you don't
have a statement here for.
A. Yes, sir, I owe the contractors that paved the driveway
$300.00. That is due shortly.
Q. Is that the only debt that you have in the business that
is not covered in these papers here 7
A. Yes, sir.
Q. Or covered in the other exhibit that we put
page 20 ~ in?
A. Yes, sir.
Q. The total I have on this is $18,445.78. Are you making
substantial progress in reducing these debts now?
A. Yes, sir.
Q. At the rate of approximately what per month?
A. $300.00 a month.
Q. Do you know how many months you have been paying
$300.00 a month on these debts?
A. It varies from time to time but it's been dropping.
Some have been paid off in full; some since last year when
I started most if the improvements.
Q. Last June Y
A. May or June, along in there.
Q. Is that since then you have been paying at the rate· of
about $300.00 a month?
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A. Yes, sir.
Q. I am now offering this in evidence (referring to current
expenses).
Mr. McClenny: If Your Honor please, I object to that
being offered as evidence. They are not itemized. I think
they should be itemized.
The Court: I think you could require him to answer that
on cross examination.
By Mr. Goad:
Q. I hand you here now the exhibit marked '' McClellan
Exhibit No. 5,'' showing. first the summary of your business
in 1955 and next the summary of the business in
page 21 ~ 1956. From that statement, your sales increased
from $70,000.00 in 1955 to over $77,000.00 in 1956.
Are those true statements?
A. Yes, sir.
Q. Your business showed, according to this statement, a
net loff for 1955 of $4,373.93 and for 1956 a net profit of
$3,017.81, which is a jump up of over $7,000.00 in profits.
Are those true fig·ures on this exhibit all the way?
A. Yes, sir.
(The paper was received in evidence and marked "McClellan Exhibit No. 5. ")

Q. On August 17, 1955, did you enter into a contract with
American Oil Company concerning the use of their products
at the place?
A. I did.
Q. The duration of this contract being at that time nine
years and one month, which would coincide with the ten years
that you had the right to keep this property under the
lease.
A. That's right.
Q. Is this a true copy of your agreement with the American
Oil Company Y
A. It is.
Q. That will be marked Exhibit No. 6.
(The paper was received in evidence and marked "McClellan Exhibit No. 6. '')
Mr. McClellan, we have introduced exhibits Nos. 3 and 4

'
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and under Exhibit No. 3 American Oil Company agreed- to
advance $500.00 to assist you in the completion
page 22 ~ of the construction of your driveway, and a similar
agreement but separate, under which W. L. Harvey
agreed to advance $500.00 to assist you in the construction
of the driveway, that being Exhibit No. 4. Did you get the
full $500.00 under each one of these agreements?
A. Yes, sir, I did.
Q. Is it provided in the agreement that if you stay on
under your lease for the full ten years that you will not owe
them anything back?
A. Yes, sir.
Q. Is it provided that if for any reason your dealer agreement with American Oil shall be terminated before the end of
the ten years that you have the right to occupy this property
that you will owe under each of these contracts $55.59 per
year for the time left of the ten years that you do not occupy
the premises 7
A. Yes, sir.
Q. At the time you were spending this money on the property and building up the business, etc., what were your intentions of how long you were going to stay there¥
A. I intended to stay there the full ten years.
Q. Well, did you ever communicate this intention to Mrs.
Ashlev?
A. Yes, on one occasion I asked her if she'd extend it for
five more years because I had spent more than I had intended
at the beginning already and still hadn't completed what I
set out to do.
page 23 ~ Q. I hand you here copy of the notice that you
gave to Mr. and Mrs. Ashley, dated October the
8, 1956, stating "I hereby give you written notice of my intention to renew the lease for a period of four years.'' According to the return receipt attaehed to this letter, the Ashley~ received it on October 9, 1956. Is that a true copy of
the notice that you sent them and return receipt and the receipt of the post office?
A. Yes, sir.
Q. That is introduced as '' Exhibit No. 7."
(The paper was received in evidence and marked "McClellan Exhibit No. 7. ")
Under strict interpretation of this lease from the stand-
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tpojnt of the-Ashleys, were you supposed to give notice thirty
·days before November 1st when the first two years expired
._.under the terms of your leaseY Did you understand thatY
A.. Yes, sir, I did.
·
Q.. Why did you wait eight days late in giving this notice Y
.. A. -I just merely overlooked it. .
_
·
Q. I hand you .here. check dated· October _10, 1956, signed
by you, payable to Carrie D. Ashley, for $65.00 and hand ·you
attached to. the first check a second check, dated November 5,
: 1956, signed by you, payable to Carrie D. Ashley, in the sum
of $65.00, attached to a letter to you dated November 8, 1956,
from William M. McClenny. I'd like to introduce that as
Exhibit No. 8..
(The papers were received in evidence and marked as "1\foClellan Exhibit No. 8. ")
Do these two checks represent the rent that was
due for October and N m·ember of 1956 Y
A. Yes, sir.
Q. Mr. McClenny sent them back and told you they weren't
accepted by them, is that correct 1
A. Yes, sir.
Q. Are you ready, willing and able to pay all rent that is
due?
A. Yes, sir.
Q. Mr. McClellan, if you were forced to move out of these
premises you now lease, do you knffw of any other suitable
location in Nelson County that you could move to?
A. No, sir, I do not.
Q. If you were forced to move out from these premises at
this time, what would be the result to you financially, as far
as you can determine f
A. I'd be bankrupt.
Q. The money that you had spent on the real estate, I believe under the terms of the lease you get back $1,500.00 of
that. You would not get back any more on the real estate
expenditures, would you T
A. No, sir, I would not.
Q. Do you have any idea as to how you could go about
selling the equipment and stock of merchandise to get out of
them what you have got in them f
A. I'd he at the mercy of whatever salvage value I could
page 24

~
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.get for them, anyone who'd offer me a price.
Q. Do you believe that you woqld be able to collect the accounts due you, if you were forced out
of the place of busineS'S, as much so as if you were allowed to
stay in the place of business?
A. Certainly not.
Q. The nrst · year that you operated this business, being
calendar year 1955, the business showed a net loss of $4,373.93.
How do you account for that loss, Mr. McClellan?
A. ·some of that was on improvements that I made. That
was depreciated for that particular year and I had to change
the place considerably; had to make a substantial change in
order to get an A. B. C. license, changing the clientele, so I
discouraged some that were coming and, the refore, lost sales.
I improved the place in general. I stayed open longer hours,
which didn't pay but did increase sales.
Q. Did you have any trouble securing proper help during
the first full year you operated the business Y
A. I did.' Most of my help was from Lynchburg or Charlottesville or even as far as Big Island.
·
Q. Why was that 1
A. People locally just wouldn't work out there.
Q. Well, after completing these changes, now at the present
time do you have local help?
A. Yes, sir.
Q. Was the help that you were able to secure in
page 26 } the beginning reliable help Y
A. No, sir, I had a great deal of trouble with
them.
Q. Now you say that you are paying off your debt at the
rate of $3,600.00 a year, or $300.00 a month. Now, assuming
the business goes along as it has been this past year, do you
anticipate when you will be able to pay off?
A. I think it will take five or six years.
Q. All right.
page 25 }

CROSS EXAMINATION.

By Mr. McClenny:
Q. Mr. McClellan, I believe you first approached Mr. R. L.
Marshall to draft the contract between you and the Ashleys,
did you not?
A. Will you rephrase your question f
Q. I believe you were the first who approached Mr. Marshall to have the- contract drawn on this plaCle.
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A. Yes, sir, I did.
Q. Then you and the Ashleys had several conferences with
Mr. Marshall before it was gotten into final shape.
A. Yes, sir. I went to his office several times myself and
they went up there and we went up there together.
Q. And he read and explained it to you, did he not?
A. Well, I understood the contract.
Q. He read and explained it to you; you understood what
you were doing; you understood you were to give thirty days
written notice in case you wished to extend the
page 27 ~ contract.
A. Yes, sir.
Q. You further understood that the only improvements to
be paid for were those set forth in your contract, did you
noU
A. That's right.
Q. Specifically, that you could build a custard stand and
two restrooms, grade and hard surface t;he present driveway
and parking area around the building, and cover the front
of the present building, all not to exceed $3,000.00. Is that
correct?
A. That's right.
Q. And when the lease was terminated that the lessor
would pay to the lessee one-half of the amount of such improvements as add to the value of the premises, at that time
to be determined by three appraisers, one to be appointed
by the lessor, one by the lessee, and the two to appoint the
third appraiser, but in no event should the lessor be liable
for more than $1,500.00. You understood thaU
A. Yes, sir.
Q. Now, in the face of that, you have come in here with a
large list of debts. Now may I ask this question at this
time. Didn't you spend more than you intended tot
A. Yes, sir. At the time I went into business, ".,.ell, I
wasn't as familiar as I am now with the costs of improvements. If I had been, I would have insisted on a larger
amount.
Q. But you never stopped, when you were spending, to
consider that your only recov,ery there would be $1,500.00, did
you?
A. Yes, sir, I knew that.
page 28 r Q. All right. Now, on this profit sheet that you
have just talked about here a moment ago there
is one thing I'd like you to explain to me, if you can, please,
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sir. Your gross sales in 1955 were $70,000.00 in round
figures.
A. Yes, sir.
Q. Your gross sales in '56 were $77,000.00, yet the net cost
of your merchandise in 1955 was $61,900.00 and your net cost
of merchandise in 1956 was $58,900.00. How do you explain
.that difference 1
A. I think my employees were making more than I was.
Q. "\Ver~ you paying strict attention to your business, or
leaving it and walking off, letting others handle it?
A. We were staying open 24 hours a day the first year. It
:wasn't possible to stay there 24 hours a day. The second
year we were only open about half the time I was the first
year.
Q. When did you wake up to the fact your employees were
taking advantage of your good nature?
A. After I summarized my first year.
Q. So actually your loss in the first year was due to your
employees rather than the business itself, is that correct t
A. Partly.
Q. Now you have got a large .list of expenses. Will you
itemize those expenses for us, please? The expenses in 1955
and expenses· in 1956, please, sir.
A. This is my individual tax return, filed Depage 29 } cember 31, 1955.
Q. All right, sir. Are they sufficiently itemized
so we will know what it is all about?
A. Yes, sir. Salaries, $4,496.00. Rent on business property, $936.50. Interest, $271.28. Taxes, licenses, $141.64.
Depreciation listed in schedule C below, $625.20. Repairs
to equipment, $119.27. Other business expenses listed in
schedule C-2 below, $5,917.86.
Q. What do they stand for T
. A. I '11 list them off of Schedule C if you'd like. That is a
total of $12,507.75. Schedule C-1 is deductions for depreciation on fixtures and equipment, net cost $4,200.00, depreciation over ten- year period, $420.00. Improvements, $2,270.00,
for a twenty-year period, $113.00. The house that I purchased, $992:oo. For ten years, $92.20. Schedule C-2, Freight
and express, $11.28. Improvements on building and equipment, $119.27. Heat and lights, $1,550.58. Telephone, $48.24.
Supplies, $417.61. Advertising, $596.38. Insurance, $133.60.
Miscellaneous expense, $2,136.38. Car expense, $1,035.07.
Q. That completes 1955?
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A. Yes.
Q. Let's talk about this for a few minutes. What is the

$2,136.38 miscellaneous T What does that cover Y
A. That is all the other expenses not listed separately.
Q. How much of the miscellaneous have you got listed in
. this book here (referring to Exhibit No. ·1) T
page 30 ~ A. None of that. Excuse me. That is listed
under repairs· in here.
Q. So, what you are listing here you have already charged
off here.
·
A. Yes. sir, this right here.
Q. So, that's been charged off on income tax return and
as such you mark that off the book.
A. That portion in '55.
Q. You list this automobile. How about the automobile or
car expense, what does that stand for, $1,000.00 worth f
A. That is a portion of the repairs and expense that was
necessary to my car in business that year.
Q. What kind of car is thatT
A. '52 Nash.
Q. What do you. have now!
A. '52 Nash.
Q. ,Still have a Nash Y What happened to the sport car
you hadf
.A. I never had a sport car.
Q. You didn't have a sport car of a foreign make?
A. No, sir.
Q. Whose sport car were you driving on the occasion that
you were picked up for speeding T
Mr. Goad: I object to that. It doesn't have anything to
do with this.
The Witness: I have never driven a sports car.
page 31 ~ The Court: There is a lot of this evidence that
I can see as remotely connected.
The Witness: I have never driven a sports car and been
picked up for speeding.
By Mr. McClenny:
Q. Were you speeding in the Nash car when picked upT
The Court: He says he hasn't had a sports car.
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By Mr. McClenny; .. ··
Q. Do you still have the '52 Nash Y
.
A. I have a 1950 Studebaker· that belonged to my brother.
Q. But the car expense here you have charged entirely to
the business.
A. That portion used for the business.
Q. What portion was thatY
A. vVell, the portion that wasn't used for personal.
Q. What percentage!
·
A. One-half.
Q. So that Nash cost you $2,070.00 that year.
A. Yes, sir.
·
Q·. Is your '56 return of the same nature 7
A. Yes, sir.
Q. You have these same automobile and miscellaneous ex-penses 7
A. Yes, sir.
Q. Well, now, what part of your miscellaneous
page 32 ~ expenses in '56 do you have listed in this book as
a debt?
A. The dates are listed here. They are not itemized. This
is the total.
Q. I could take all the repair bill you have here for :these
two years, totalling $266.20, and" mark them off, since you .
have charged them off on income tax, is that correct,
A. No, sir. I'd like to retract that statement I made. In
that book there is nothing in there that has been marked off
against income tax in '55.
Q. You told me awhile ago it had.
A. I'd like to retract that statement.
Q. Well, have you got. any repair bills in your income tax?
A. Yes, ~ir.
Q. $119.27 worth. Isn't there a similar bill here among
your repairs? What do the repairs represent, Mr. McClellan T
A. Which repairs?
Q. $119.27 you have got in your income tax return.
A. I would have to refer· to my checks.
Q. You are unable to tell us T
Mr. Goad: I might say Mr. McClenny is spending a lot of
time on those repairs. Under the lease it was Mr. McClellan's
dutv to keep the place in repair.
Mr. McClenny: I am testing his credibility.
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Mr. Goad: I thought it should be brought to the attention
of the Court.
page 33 ~ The Coµrt.: Since you put it in evidence, he has
. a. right to cross. examine him about it.
By Mr. McClenny:
.
Q. Now, Mr. McClellan, you have listed here under "Property Improvements'' a total which your attorney narrated
to be $3,608.00. I want you to tell us the amount you have
spent here under what you call "Property Improvements"
contemplated under .your ·contract. In other words, I want
to separate what is in this book that you have listed that you
were empowered under. the. contract to recover on and that
which you were not empowered to recover on. Will you
give us the· amount, please, sir?
A. I spent $3,608.22 which I am entitled recovery on.
Q. All of thaU
A .. Yes, sir.
· Q. Your contract called for $3,000.00,. with $1,500.00 rebate.
A. That's right.
Q. As a matter of fact, looking through your accounting
here I find labor, lumber, and you have got a great deal on
truck hauling and grading as such.
A. That is on the driveway.
Q. For instance, .I see here George Napier and ,vallace
Scott. How old are those boys?
A. They are in their teens.
Q. What did they do about your place to be
pag~ 34 ~ hired there Y
..
A. ,vhere do you see them listed? They were
working- on the driveway.
. Q. Wh~t did they do?
A. Well, I don't know exactly but they could have helped
install those tanks American Oil Company put in there.
Q. Aren't they just children Y
A. They are working boys; they are not in school.
Q. Now, I notice a lot of work here for drivewav. I see you
have ~ot cash down here for dirt moving-. Is that $905.48 T
A. No, sir, that is the total of it. The dirt moving is
$19.25.
·
· Q~ You say all of that property improvement came under
Your <'on tract?
· A. Yes, sir.
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Q. Did you not deviate from the contract on the $3,600.00
item f
·
··
A. No, sir.
Q. All right, sir. How about these permanent improvements you have listed here, totalling $710.00. Were they
contemplated under your contract?
A. No, sir.
Q. They were not 7
A. No, sir.
Q. You went outside your contract when you did that.
A. I did this on my own.
Q. That is what I want to know.
1\fr. Goad: I think I should call to the attention
of the Court the lease speaks for itself. Item 5
says the lessee, at his expense, may tear down and
move the canopy and alter it.
The Court: He had the right to spend a million dollars
there. The right of recovery is the only question there.
Mr. Goad: If he went beyond it he had a right to do
so.
Mr. McClenny: We are denying he can put it up as a hardship.
page 35

~

Q. This equipment you purchased from the Ashleys, that
was secondhand when you bought itf
A. That's right.
Q. You bought other equipment to go into the place. Do
you still use the equipment you purchased from Mrs. Ashley?
A. Yes, sir, most of it.
Q. Is it still in good shape 1
A. Some of it was traded on other equipment.
Q. Whnt she sold you is what she used to conduct the
business when she was there?
A. That's right.
Q. Now, this other equipment here that you have "Other
Equipment Purchased,'' you bo'ngh t that, of course f
A. Yes, sir.
Q. On your own Y
A. Yes, sir.
Q. Is that equipment such that it can be moved? Is it
portable?
A. Most of it is.
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Q. The same thing is true of the Ashley equipment, is it not Y
A. Yes, sir.
Q. Now, Mr. ·McClellan, you have here "Exhibit No. 2,"
Peoples Finance Service, $394.33. What type of loan is that,
a small loan Y
A. Yes, sir.
Q. Two and a half per cent interest f
A. Yes, sir.
.
Q. This First National Trust and Savings Bank, is that a
small loan or regular loan Y
A. Regular loan, six per cent.
Q. This American Finance Corporation, Charlottesville, is
. that a small loan Y
A. Yes, sir.
~Q. Two and a half per cent. $464.00. Peoples National
Bank, auto finance, what is that for?
. A. That money was borrowed for the business. I had a
clear title to my car. When I went to the bank, they asked
if I had any security or had an automobile. I told them I did.
They said, "We '11 take this title as security."
Q. That is not for the purchase of your automobile .
.A. No, sir, it is not.
Q. Now I find here a record from the First National Bank
.of Nelson County. It says, ''You owe us $1,745.00 on open
notes and $2,313.41 endorsed by J. H. McClellan, and another
small note of $32.50, $4,190.92. That is, of course, a regular
loan?
A. Yes, sir.
page 37 ~ Q. Now, I find over here further from Nelson
County Bank a total loan for business and a car.
Does this $5,945.43 cover any part of the Nelson County loan
your father is on?
A. No, sir.
Q. That is ove1· and above that loan.
A. Yes, sir.
Q. What is this $1,533.00 for car? ·what is that?
A. Thnt is the balance that·I owed my father on my car I
purchased.
Q. Wl1ich Cfl r f
A. The Nnsh.
Q. The '52 Nash.
A. Ves, sir. that'~ rhd1t.
Q. You'd have been better off to buy a new one.
A. It was new when I bought it, sir.
page 36

~
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Q. How long have you owed your father that amount!
A. I bought the car while in the army. When I went overseas I wasn't able to make any more payments. I haven't
made a payment since.
Q. You haven'U Is that the same car you mortgaged in
Charlottesville Y
A. Yes, sir.
·
Q. How long after you got out of the army was it before
you took over this place down here Y
A. Three or four months, sir.
page 38 ~ Q·. Now, I see you have got Lynchburg Loan
Society. Is that another small loan Y
.
A. Yes, sir.
Q. May I ask at this time if, as a matter of .fact, you aren't
already bankrupt T
A. No, sir.
Q. Now, Mr. McClellan, under the contract here you were
permitted to put restrooms on the outside of the building,
weren't you?
A. Yes, sir.
Q. But you didn't do it, did you Y
A. I started construction of the two restrooms in the rear
of the building.
Q. How far did you get in the construction T
A. I got the foundation down and first two layers of cinderblock.
Q. vVhen did you do thaU
A. Last summer.
Q. Why didn't you finish it Y Did you run up against a
hard spot for money T
A. Mrs. Asl1ley told me at that time she was going to try
and get the place bank. I didn't want to go ahead until things
were settled.
Q. You had been doing a number of things that displeased
/
Mrs. Ashley and she protested against them T
.· page 39 ~ A. No, sir, she did not.
/
Q. Let's see. li,or instance, how about that custard sfand ! Didn't you take the top off of that, remove and
change it a~ainst her wishes and her instructions T
A. She finally consented it would be all right. At first
she said it wouldn't suit her.
Q. She objected?
A. After I told her why I was going to move it, well, she
said it would be all right.
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Q. Now how about this $990.00 building. Didn't she object
to your putting it on the place T
A. Yes, sir.
Q. Yet you put it on there anyway.
A. She didn't see-We went over the contract She didn't
see anything in there that would keep me from putting it on
there.
Q. But nevertheless you put it there over her protest.
A. I believe she said it would be all right but she said she
didn't like it. I believe that was her words.
Q. When you filled in the oil pit around the pump that
pumps the water to the station, didn't she tell you you'd
have to furnish a drain to drain the water out, storm water,
so that that pump and well would stay sweet and pure?
A. What pump are you speaking of now T
Q. The pump in the rear of the place. I asked you if she
didn't tell you you'd have to put a drain in there to drain
oft' the storm water that would fill that hole after you filled in
the rest of the pit.
page 40 ~ A. Yes, sir, she did.
Q. You didn't do it, did you 7
A. The State, when they graded the back, and also when
my contractors graded back there, they put in a ditch they
thought was sufficient to carry the water away but on very
heavy rains, I think two or three times I have had to pump
water out with a s11:mp pump.
Q. You have never installed the drain you were supposed
to put in?
A. No, sir, never finished the driveway in the rear.
Q. Now, you say that you have at all times carried out all
the terms of the lease and will continue to do so, according
to your bill here. Didn't you subleRse, contrary to the terms
of your ap:reement, a portion of this property to your uncle,
a Mr. Davis?
A. No, sir, I did not.
Q. And didn't Mr. Davis take, occupy, use and control, to
the extent of locking- you out of that part of the business,
when he felt so inclined, that he was renting from you?
A. No, sir, he did not.
Q. I will ask you if on one occasion l\fr. Davis and you
didn't have a little dispute and l\fr. Davis hit you in the
face.
A. Yes, sir, he did.
Q. That was in regard to the contract you made with him
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to lease him a portion of the property?
A. No, sir, it was no contract.
Q. No contract at all.
A. No, sir, we didn't have a contract; we had an agreement as to how he would work for me during the time he was
there.
Q. And didn't he have to buy a lot of equipment off of you
which you had to repay here at the time they had an A. B. C.
hearing?
A. He never bought equipment from me.
Q. What did you owe him for?
A. I sold him merchandise in the restaurant portion and I
repurchased that from him.
Q. What did you sell it to him for?
A. At a fair value for the merchandise.
Q. How much?
A. I don't recall the amount.
Q. Was it over a thousand dollars T
A. I think so.
Q. Over two thousand Y
A. No, sir.
Q. And do you deny he locked you out on occasion Y
A. No, sir. I always had a key.
Q. He exercised complete control and dominion over the
property?
A. No, sir.
page 41

~

By the Court :
Q. ,,7ha t did he do with the stuff, did he take it
page 42 ~ awayf
A. No, sir, I bought it back from him.
Q. After how long a time 1
A. Four months and a few days or five months, sir.
Q. Well, did be sell it off the premises, use it as merchandise to sell?
A. Used it as merchandise on the premises.
Q. Was-If he was working for you, why did he buy it,
own the stock?
A. I needed money at that time to go ahead with the
improvements and it was a way of g-etting money, to sell him
the stock.
Q. He was going to sell it to reimburse himself?
A. Yes, sir.

50

Supreme Court of Appeals of Virginia .

Joseph Lee McOlellan.
By Mr. McClenny:
Q. How many electric meters did that business have on
it?
A. Three.
Q. Where are they t
A. On the side of the building.
Q. Did Mr. Davis have one of those t
A. I paid all the electric bills.
Q. Didn't Mr. Davis pay oneY Wasn't there one with the
restaurantY
A. One of them separate the restaurant from the service
station but I paid both of them.
page 43 ~ Q. You contend you kept the property in good
repair. Have you actually kept it in good repair?
A. Excellent.
Q. Wasn't the moving of the partition over Mrs. Ashley's
protest!
A. Which one?
Q. The one you testified about moving when you built the
inside toilet for the colored.
A. I don't believe so.
Q. You don't think she protested 7
A. No, sir.
Q. You went ahead and moved it.
A. I moved it. I don't think she protested.
Q. Who has done the wiring on the building since you
had iU
A. I have done most of it myself.
Q. Is it your idea of good businesslike wiring to have
about two dozen electric wires dangling loose from the back
of your place?
A. No, sir, that was to be finished when the restrooms were
finished in the rear. I never finished them.
Q. Do your lights, as a result of your connections and
wires, ever get wet and go off?
A. No. sir.
Q. Now, is it your idea of proper repair to have a piece of
tarpaper or some other type of paper where the weatherboarding should have been?
page 44 ~ A. I have purchased boards for that portion and
am ready to put them up on the building.
Q. You have not done it.
A. No, sir.
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Q. Didn't you take the weatherboard off where you added
on the shelter over the pump and leave it off over Mrs. Ashley's protest?
. A. Shelter over which pump!
Q. The water pump.
A. No, sir, it wasn't added there.
Q. Didn't you bring the building in and cover the pump 7
A. Yes, sir.
Q. Didn't you take the weatherboard off the main building
and fail to replace it over her protesU
A. I took it .off,
Q. You never put it back?
A. No, sir, I haven't.
Q. That was part of the building. Hasn't Mrs. Ashley
spoken to you· about it 7
A. She has. I told her I would it as soon as I got time.
Q. When did she speak to you about it last Y
A. Last fall. At that time I covered it.
Q. When did she speak to you about the tarpaper?
A. I covered it with tarpaper to protect the building until
I had time to put the boarding back in.
·
Q. How long was it vacant before you put the
page 45 ~ tarpaper there?
A. Several months.
Q. It rains in, of course?
A. No, sir, it did not.
Q. Blew in?
A. No, sir, that portion of the building has weatherboarding. I don't know what they call it but it is three-quarter
inch boards.
Q. At the same time you never put anything over where
you took the weatherboarding off on the back of the house
near the well,. have you Y
A. That is covered from the weather by the roof.
Q. Weren't you supposed to put it back on here?
A. That's the first time I have come across that.
Q. You deny she spoke to you about that?
A. I don't recall.
Q. Now, on this question of gradingA. I'd be glad to do it when I get the lumber to do it with.
Q. On the question of grading around the place, didn't Mr.
and Mrs. Ashley have the Highway Department there when
they wanted dirt to grade in the rear and around on one
side?
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A. Mr. Jones came to me and asked-At least I went to
him, told· him that I would have some dirt I wanted move
and if he ever needed some that I'd be glad to help him
any way I could, and when it did. come a time he needed dirt,
he came to see me, and then we went over and consulted Mr.
and Mrs. Ashley about it.
Q. She told Mr. Jones to move whatever dirt
page 46 ~ he wanted to move according to your wishes, didn't
sheY
A. Yes, sir.
Q. "\Vell, where is all the other expensive grading?
A. Mr. Thompson from Piney River did most of it.
Q. Was that before or after?
· A~ Some was before; some was after.
Q. Why didn't you move all that you liad to move while
you had Mr.. Jones there?
A. Mr. Jones didn't need as much as I wanted moved.
Q. Wlmt you moved, was that in the front or side or read
A. That was to the rear of the building.
Q. ,vhy did you want more dirt moved in the rear Y·
A. Make parking space available for trucks and automobiles.
Q. Have you ever hard surfaced the rear¥
A. No, sir.
Q. It is a loblolly w·hen it rains?
A. I made a contract to have it graveled with Payne and
Oliver. They have never come back to finish their work.
Q. What have you done to the roof of the place?
A. Over one portion, of course, the roof that was on the
canopy on the front, I took that off.
Q. Under your contract you were permitted to do that.
A. Yes, sir. And over the part which is now the service
station it was necessary to put up a structure to make a
support for the overhang which I put over the sidewalk, and
in doing· so I put some bolts through the tin roof
page 47 ~ which was presently there. I have tarred the roof
to keep that from leaking.
Q. Did you raise the roof any on top of the building f
A. No, sir.
Q. You didn't raise any part of it Y
A. No, sir.
Q. · Haven't you raised it, tarred it, etc., and gotten it flat
where water stands?
A. It has alw·ays been flat. I never touched the height of
the roof.
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Q. Didn't you and a colored man work on that and elevate
the roof and make it perfectly flat where water stands T
A. No, sir.
Q. Have you had any leaks?
A. We have leaks in one portion where I worked on.
Q. On the portion you worked on. The other part didn't
leak?
A. No, sir.
Q. How long has it been leaking f
A. It's been leaking since the first time I worked on it.
Q. When was that Y
A. It's been about a year ago now. No, it's been longer
than that.
Q. Well, what have you done to correct the leaks? You
were supposed to keep the place in reasonable repair.
A. I put tar on the roof and I have been successful in stopping most leaks. I have one more to catch.
page 48 ~ Q. Did you do that yourself or hire someone
else?
A. Did it with help I hired.
Q. A regular roofing man or pick up help?
A. I picked up help locally. I got the advice of a building
contractor who told me how to go about it.
Q~ Of course you have never put the custard stand outside
and never fixed the toilets outside.
A. No, sir.
Q. Do you wish to remove this $992.00 house from the
premises in case of eviction?
A. Yes, sir.
Q. I understand your oil lease here, if the Ashleys continue
to use American Oil Company products there, there will be
no loss to yon under the contract, is that correct Y
A. That's the first I have heard of that. The contract was
made with me.
Q. I understand. Have you read your contracU
The Court : It speaks for itself.
eluttering up the record.

I don't see any use

Q. Did you receive a notice from me not to spend any more
money on the place or do anything toward putting yourself
further in debt?
A. You wrote me a letter, telling me that would be at my
own expense if I did such.
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Q. That was when T
A. That was last summer.
page 49 ~ Q. What month, do you recall!
A. No, sir, I do not.
·
Q. Let's see if I have got that letter here. Was that August
ninth 1 (Hands letter to witness)
A. That's a copy of the letter I received.
Mr. McClenny: I will file that, if Your Honor please, as
"Ashley Exhibit No. 2. ''
(The letter was received in evidence and marked "Ashley
Exhibit No. 2").
Q. Yet after August the ninth you went ahead and on your
own spent more money, did you notY
A. What was necessary to keep the building in repair.
Q. Didn't you buy further equipment Y
A. I purchased an icebox because the present icebox that
I had, the door handle broke and I couldn't keep stuff from
spoiling in it, but that is not listed on that schedule.
Q. You bought stuff nevertheless over the fact that you
had been warned that it would be at your own risk.
A. I had to have an icebox to stay in business.
Q. I notice a payment here of October 29th to Oliver and
Payne in 1956, designated "Driveway Payment." Was that
payment on work that had been previously done?
A. Yes, sir.
Q. Not a new purchase.
A. No, sir.
Q. What effort have you made, if any, to find a
page 50 ~ suitable location to move to?
A. Well, just for the purpose of this case, I have
inquired of several salesmen and my father and other business
men in the community and I found no other location.
Q. When did you commence making inquiries?
A. About the time that I filed suit against Mrs. Ashley.
Q. This $990.00 building, for what purpose did you put
that on the property?
A. I intended to let my help stay in that building. It was
hard to find a suitable place to room, or you couldn't. Some
were staying in the hotel at Lovingston. It was a problem
of transportation and rather expensive and I found out about
the sale of tllis house and didn't see any reason why over tlrn
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ten year period it wouldn't pay for itself in rental value
I'd get from it.
Q. Did you ever use it 1
A. I used it for a short time. One employee stayed in
it.
Q. Is it occupied at this timet
A. No, sir, it is not.
Q. And how long a period did you have it occupied Y
A. About two or three months.
Q. And you have had no use either for rental or help occupancy of it since.
A. I use it for storage purposes.
Q. Will you file your two income tax returns for 1955 and
1956 in this case as evidence Y
A. Yes, sir.
page 51 ~

RE-DIRECT EXAMINATION.

By Mr. Goad:
Q. One thing I overlooked asking you. If you were forced
to move that house off of the premises at this time, do you
have any idea how much that would cost youY
A. Around $300.00 to Lovingston.
Q. To some point in Lovingston.
A. Provided it was level, etc.
Q. Have you allowed the building or any part of it to
be damaged by water or rain or storm or anything of that
sort?
A. There has been some damage to the sheetrock but it's
been replaced with new sheetrock.
Q. When Mr. McClenny wrote you that letter in August,
I believe, advising you that suit was to be filed, or everything
you did was at your own risk, etc., did that and subsequent
events stop you from spending any more appreciable amount!
A. That is one reason I stopped work on the restrooms.
Q. Did all of the money represented by these loans go into
the business?
A. Yes, sir, they did.

RE-CROSS EXAMINATION.
Bv Mr. McClenny:
·Q. Why didn't you move the building when I wrote you?
A. I didn't see any cause to move it, sir.
·
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The Court: That is one of the issues here to be decided.
Witness stands aside.
page 52

~

The witness,

F. B. MONROE,
having been first been sworn, on examination testified, as
follows:
DIRECT EXAMINATION.
By Mr. Goad:
Q. Your name is F. B. Monroe Y
A. Correct.
Q. State your residence and your age.
A. Building contractor, live at Arrington, 47.
Q. How long have you been in the building contracting
business?
A. On my own since '41.
.
Q. Was your father in the building contracting business
before youY
A. Thirty years.
Q. Did you work for him a number of years?
A. Yes, sir.
Q. How long did you work for him?
A. Oh, from the time I was eighteen.
Q. You have been cmgaged in the building business all your
life since eighteen.
A. ,Just about all my life.
Q. Did you in fact build the original Ashley service station
at this location involved in this suit?
A. I did.
Q. ·what year did you build the original building?
A. I think that was in the year '30 or '31, the
page 53 ~ same time Lovingston school was built jmit below
it there.
0. An<l then not too lonrr ag-o the Ashleys added a room, I
believe, or made some addition there to the building, and I
lwlieve you helped in the work on there.
A. I nourerl the conerete floor.
Q. What w·as the nature of that addition, do you remember?
A. I think that was a store building. I believe they used
it for that at the time.
·
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Q. Do you remember what year that was?
A. No, I don't. It hasn't been too many years back.
Q. Have you been familiar with this place ever since you
originally built the first part of iU
A. Yes, sir.
Q. Are you familiar with the building as it is nowY
A. Not completely. I am fairly familiar with it.
Q. Have you looked over the building?
A. Yes, sir, I was there last week on the 24th, I think it

was.
Q.
A.
Q.
A.

Have you owned business property in Lovingston Y
Yes, sir.
What business property have you owned in Lovings ton Y
Lovingston Hotel up here and Wade's Restaurant.
Q. Have you rented business property in Lovingston Y
A. Yes, sir, both of those properties.
Q. Have you bought and sold business property?
A. Yes, sir, quite a bit.
page 54 ~ Q. Do you own any in this. area Y
A. Yes. sir.
Q. Are you familiar with the values of business property
in the area at Lovingston?
A. Yes, I think so.
Q. What, in your opinion, is the fair market value of that
real estate?
Mr. McClenny: I object to that. I see no basis or foundation for it. It is immaterial and irrelevant.
Mr. Goad: We are going to show what the value of it is
now and attempt to show what the value was before he took
over. I think it is material as can be.
Mr. McClenny: I think it has no relevancy at all.
Mr. Goad: '\Ve have introduced these figures and now we
are going to show by disinterested partiesThe Court : I don't suppose it will do any harm. '\Ve don't
have a jury.
Mr. McClenny: I would like to save the exception to the
ruling.

By Mr. Goad:
Q. What, in your opinion, is the fair market value of the
real estate rented by Mr. McClellan, the store property and
lot, not counting the house on the. back of it?
A. I'd put it at approximately $12,000.00.
Q. Do you know from your own knowledge and familiarity
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with the property what the fair market value of it was when
Mr. McClellan took over in 1954?
page 55 ~ A. I would say approximately $8,000.00.
Q. What is the usual rent that a landlord attempts to get in this area down that way?
Mr. McClenny: I see no relevancy to that.
The Court: I don't see it either.
Mr. Goad: I want to get in the record what the fair
rental value of the property is.
The Court: It is $65.00, the rental as stated in the contract.
Mr. Goad: I want to showThe Court: He says it is worth $8,000.00. It seems to
me the questions here are, (1) Does this late notice have any
effect on extending the terms of the lease. (2) Have the
Ashleys waived notice. I don't think it's been any evidence
on that point. (3) Would the enforcement of the strict letter
of the lease be forfeiture that the Court, in good conscience,
ought not to sustain. (4) If the Ashleys are entitled to the
property, what is the value of the improvements made under
paragraph 11. Now, in the simplest terms, those are all the
issues. I don't see that much of this evidence has any relationship to the issues.
Mr. Goad: I think it is material, his opinion of the value
before and now.
The Court: He has stated that.
Mr. Goad: The rental value.
The Court : I am pretty familiar with renting. We never
get what we want.
Mr. Goad: I think the Court can take judicial notice of
that.
page 56

~

By Mr. Goad:
Q. Mr. Monroe, are you familiar with the business places in Nelson County along highway 29 Y
A. Yes, sir.
Q. Do you know of any other similar place that would be
available at the present time for Mr. McClellan to move to
if he got put out of the premises T
A. I cai:a. 't think of one at the present time.

CROSS EXAMINATION.
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By Mr. McClenny:
Q. You were in the place, I believe you said, on the 24th.
A. I think that is correct.
Q. What other inspection, if any, did you make besides
going in the place f
A. Joe Lee showed me the improvements he had made on
the inside.
.Q. Did you go on the roof?
A. I did not.
Q. Did you go in the rear of the place?
A. I did not.
RE-DIRECT EXAMINATION.
By Mr. Goad:
Q. Did you see any evidence of any damage that had been
caused to the property by rain or by weakening the building
or anything along that line?
A. No, sir.
Witness stands aside.
page 57

~

The witness,

C. J. WRIGHT,
having first been sworn, on examination testified, as follows:
DIRECT EXAMINATION.
By Mr. Goad:
Q. Your name is Mr. C. J. Wright?
A. That's right.
Q. State your age and your residence and occupation.
A. Well, age 58. I am a farmer, live north of Lovingston
about four or five miles back over in here.
Q. Do you have any connection with the local bank here,
First National Bank of Lovingston Y
A. Yes, I am a director down there and been appraising
pro pert:,,. for several years for them.
Mr. McClenny: I will concede his qualifications. I know he
iR an honest man and experienced.
Q. Have you gone over this building and premises and
know what it is at the present time Y
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A. I pass there two or three times a day, as far as that is
concerned, and I was out there about a week ago. Mr. Monroe, Mr. Bailey and I went together.
Q. What, in your opinion, is the fair market value of the
premises?
A. Well, we figured, or I did, about $12,000.00. It is cinderblock and right good little building there.
Q·. Is it in good repair now?
page 58 ~ A. Apparently, what I could see I thought it
was. It's been improved right much around there.
Q. What would you say was the fair market value of the
building before Mr. McClellan took over and made the repairs f
A. ·wen, it's kind of hard to say. I know it's been improved right much, conditi9ns and everything, building and
all. I figured about $8,000.00, sometl1ing like that, or around
that.
Q. Are you familiar with the places of husiness on highway
29, their locations up and clown Nelson County?
A. Oh, yes, I am familiar with all the places on 29 from
Lynchburg to Charlottesville you mig·ht say.
Q. You know of any other similar place of business in this
area that would be available to Mr. McClellan?
A. Not as I know of. I can't think of any.
CROSS EXAMINATION.
By Mr. McClenny:
Q. Mr. ,vrig-ht, did you go on top of tl1e building?
A. No, I did not.
Q. Did you go in the rear?
A. We w·ent through the building. ,,re didn't go ont the
rear, nor. We looked around the front and went in the
building· and through the rooms.
Q. Has real estate increased in value any nt all in the past
two years?
·
A. ,,rell, I don't think so. In the past two years
page 59 ~ I don't think so, with our experience at the hank.
In fact, farms and real estate in this countrv I
don't think has increased. If anything it has gone back.'
Q. "re are in a period of inflation? ·
A. I really think it is. I think it has dropped back a little
bit. We are cautioned by the Government and warned. T
think things have dropped off a little bit..
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Q. Of your own knowledge do you know how much painting
or repairing has been done on the place since August ninth of
this yearf
A. No, I couldn't say. I know it's been some work done
all along. I wouldn't like to say. I just don't know. I just
haven't any idea from that date.
Q. So, your opinion of the place dates from the 24th day of
January of this year.
A. Well,Q. The day you went there with Mr. Bailey and Mr. Monroe.
A. Yes, sir.
By the Court :
Q. Let me ask you one question of the value of the main
building there and small house moved there by Mr. McClellan.
How much of the value of the property did you place on that
small house?
A. We didn't place any value. "re didn't look at the small
house at any time or go in it. We saw it sitting there.
Q. How about the land and building? .How
page 60 ~ much do you put on the building. how much on the
land?
A. Well, the land there, of course, they have this lot. I
never heard how much land it is.
Mr. Goad: One acre.
The Witness: vVe looked at the building. Of course it was
worth that. We didn't appraise the land. .A.s a rule we appraise the building and appraise the land. It is a good location. An acre of land there might be worth $1,500.00 to $2,000.00, with a loc_ation like that.
RE-DIRECT EXAl\HNATION.
Bv Mr. Goad:
·Q. In your figures you'd have to add the value of the land

to itt
A. You'd have to add the land to it.
Q. The diff erenre between $8,000.00 and $12,000.00 after
he took over, the land would be what in your opinion f
A. Well, they got a mighty big price for a quarter of an
acre, $1,000.00. An acre of land, I imagine, is worth around
$1,500.00. It is a big variation. It depends on who wants it
and what they want it for. It is located right on 29.
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Witness stands aside.
The witness,

· J. E. BAILEY,
having first been sworn, on examination testified, as follows:
DIRECT EXAMINATION.
By Mr. Goad:
·
·
Q. Your name is J. E. Bailey t
page 61 ~ A. Yes.
Q. State your name, age, residence and occupation.
A. 49, I live in Lovingston, gasoline business.
Q. Do you rent considerable property in Lovingston r
A. Yes, some.
Q. Have you bought and sold property in this area f
A. Never sold much.
Q. Have you bought it Y You have sold some, haven't you 7
A. I don't know whether I have or not.
Q. You sold an orchard and a house.
A. Orchard. I believe I did.
Q. Are you familiar with the values of real estate in this
area?
A. Some.
Q. Have you looked over the McClellan premises r€centlyT
A. Yes, with Mr. Wright and them.
Q. Are you prepared to say what, in your opinion, is a ~air
market value of the ·property as it now stands Y
A. I'd say $15,000.00. It is no question in my mind.
Q. Counting the land and building Y
A. Definitely it is a good piece of property. I always
felt like it was.
Q. Have you been familiar with the place ever since you
have been in the countyf
·
A. Yes.
page 62 ~ Q. You have been in the county how long! . ·
A. Twenty years.
Q. You have driven by it thousands of times I reckon T
A. Yes.
Q. What, in your opinion, was the fair market value of the
land and building there two years ago when Mr. McClellan.
took overt
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A. Oh, I'd say. ten thousand dollars. It's been a lot of improvement ·made there. It was worth $10,000.00.
Q.· So you would think the difference between the value
before and now, based on the improvements made, would be
·
about $5,000.00.
A. $4,000.00 or $5,000.00. Considerable improvement has
been made. Isn't any question about that, according to my
way of thinking.
·
Q. Are you familiar with the places of business in Nelson
County on highway 29Y
A. Yes. I know most of them,
Q. Do you know of any other place that would be available
for Mr. McClellan to move to similar to the one he has nowt
A. I don't know of any other at all.
Q. Did you notice any evidence there at the place of any
damages from the rain water or anything of that sort?
A. No, I did not.
Q. Was the property in a state of good repair?
A. Apparently. We went in one way and came out the
other. It was from what you could see. I didn't go up on top
or anything.
·
Q. That is all.
1

CROSS EXAMINATION.
By Mr. McClenny:
Q. Mr. Bailey, who is running the old place that
Floyd used to run out here on 29 north?
A. That wasn't mine.
Q. Who is running it now?
A. I don't think anybody is running it. There was a lumber supply place there.
Q. In other words,. it is vacant f
A. Shanty Town? I think so. Mr. Parr is. over there. He's
been using it for a supply place.
Q. That would be available as a service station in that
vicinity?
A. No, that wouldn't make a filling station.
Q. Didn't Mr. Floyd run one there?
·
A. No, he had gas pumps there but that won't make a. ~11ing station.
Q. It is right on 29, isn't it T
. ·
A. Yes, but that wouldn't make a filling station.
Q. The same traffic passes this spot would pass it.
page 63

~
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W. L. Harvey.
A. It is a different location entirely.
Q. Different location. I am talking about availability of
service station and filling station. Isn't that open and available!
A. I don't know.
Q. Are you prepared to say it is not Y
A. I wouldn't say.
Q. It was a quick trip through the building; you didn't go
on top ; didn't look at the rear.
page 64 ~ A. That's right, didn't look at it.
Q. You don't know how lately that has been
painted, what repairs he made after August, 1956.
A. All I know, the last year or two work has been going on
continuously. He has improved it.

Witness stands aside.
The witness,

W. L. HARVEY,
having first been sworn, on examination testified, as follows:
DIRECT EXAMINATION.
By Mr. Goad:
Q. Your name is W. L. Harveyf
A. Yes, sir.
Q. You live at Arrington and are you the local agent for
American Oil Company?
A. I am.
Q. Have you been delivering gas to Mr. McClellan and
other petroleum products f
A. That's right.
Q. And also the Ashleys before him f
A. That's right.
Q. For a number of years.
A. Well, I worked for Mr. Wilson up until about eighteen
months ago. I did deliver to Mr. and Mrs. Ashley.
Q. It's been introduced in evidence here as Exhibit No. 4
for Mr. McClellan your agreement with him about
page 65 ~ advancing him $500.00. to use on the driveway.
Was there any understanding between you and
Mr. McClellan at the time of this agreement on September 1,
1955, about how long he would stay there?
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W. L. Harvey.
A. Well, it wa.s understood he'd be there for ten years, and
I think the letter and the contracts and everything will show
they were made up for a period of ten years.
·
Q. If you had had any idea that he was not going to renew
the lease and stay there only two years, would you have
entered into this agreement with him Y
A. No, sir, I couldn't afford to.
By the Court :
Q. If he had this renewal privilege, what did you do to assure yourself he would renew it?
A. Well, he said that he would and this letter is made up
that he would pay the money back. My agreement and the
company's agreement was also made up that he would pay it
back, the unused portion of it.
By Mr. Goad:
Q. You tied him down so if he did leave he'd owe you back
$55.59 a year for any balance of the ten years he wasn't
there!
A. That's right.
Q. It was the understanding before you entered into this
that he would stay there ten years Y
A. That's right.
page 66

~

By the Court :
Q. Did you ever talk to Mrs. Ashley or Mr. Ashley about that agreement?
A. No, sir, this contract and all of that, Mr. Wilson made
that up.
Q. I mean the one you had with Mr. McClellan.
A. No, sir.
Q. They knew nothing about your deal.
A. As far as I know, they didn't.
By Mr. Goad:
Q. That was a deal between you and Mr. McClellan alone?
A. That's right.
Q. Mr. Harvey, can you tell us generally the extent to
which the gasoline business has increased at this place of
business since Mr. McClellan took over?
A. Well, it has just about doubled. It has doubled.
Q. In round figures, how many gallons a year?
A. Around a hundred thousand last year. That did include
the deisel fuel.
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W. "Li. Harvey.
Q. A hundred thousand gallons sold in 1956 T
A. That's right.
Q. And when McClellan took over the place, it was selling
about half that much gasY
A. That's right.
Q. Do you drive your truck or have someone drive your
truck to your customers all over Nelson?
page 67 ~ A. I have a driver.
Q. You have customers all over the county?
A. That's right.
Q. Are you familiar with the places of business in Nelson
County along 29 and other highways T
A. I think so.
Q. Do you know of any other similar location which would
be available to Mr. McClellan if he were forced out of this
placeT
A. No, not right off I don't.
Q. What do you know about the difference in the appearance and difference in the property due to the improvements
put on by Mr. McClellan compared now to what the place was
then?
Mr. McClenny: I object to that unless he can qualify.
Mr. Goad: He says he's been delivering gas to him for a
good long number of years, also the Ashleys.
The Court: I take it a layman can answer that.
Mr. Mc.Clenny: We wish to save the point.
A. I'd say it's been considerable increase in the appearance
of the place.
Q. Does it look like the same place T
A. No, not with the type of front he has on it.
CROSS EXAMINATION.
By Mr. McClenny:
Q. Mr. Harvey, under this contract that you have here with
J\fr. l\fcClellan, in case be were evicted from tl1e premises and
the American Oil Company products were conpage 68 ~ tinued to be dispensed there, subject to the terms
of that contract would there be any loss to Mr.
McClellan?
A. I was under the impression that it wouldn't be but I
called tl1e Dhrision Officer and he said it would be; he'd have
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J.E. King .
.-to pay the unused portion of this $500.00 that I had put .up,
and the company put up.
Q. Even if the Ashleys were. to take over Mr. McClellan
would lose?
A. That's right.
Q. That is their ruling?
A. That's right.
Witness. stands aside.
The witness,

J. E. KING,
having first been sworn, on examination testified, as follows:
DIRECT EXAMINATION.
By l\fr. Goad:
Q. Mr. King, state your age, your residence and occupation.
A. I am 36, a resident of Prince William County, Virginia,
and sanitarian with the State Health Department.
Q. Before you became sanitation officer in Prince William,
did you hold that same job with the Health Department in
Nelson?
A. I did.
Q. Can you state when you left Nelson and moved to Prince
William?
A. July 1, 1955.
page 69 ~ Q. Middle of 1955. ·when did you assume your
·
.
duties here in Nelson County!
A. Septern ber 2, 1947.
Q. Are you familiar with the Ashleys' place of business up
until the time Mr. McClellan took over?
A. Yes, sir.
Q. Did you, in connection with your duties, have to go and
inspect the facilities there?
A. I did, yes, sir.
Q. Did you have the similar opportunity in connection with
your duties to inspect the place when Mr. McClellan took
overT
A. I did.
Q. Do vou know what improvements were made in connection with the kitchen equipment and any other equipment

68

Supreme Court of Appeals of Virginia
J.E. King.

that comes within the purview of your job of inspecting food
establishments 7
A. It has, of course, been some few months but on a visit
back to the place just before I came here today, I recollected
most of the changes that were made.
Mr. McClenny: Your Honor, what is the pertinency of
this Y I don't see any at all.
Mr. Goad: We are going to show exactly what was done
there inside the place.
The Court: Go ahead.
Mr. McClenny: We except.
The Witness: Inasmuch as the Health Department does
have some jurisdiction or control over the arpage 70 ~ rangement and equipment of a restaurant, it was
neessary from time to time to make certain recommendations to Mr. McClellan so that he could improve his
place to meet the standards of the Health Department. As I
recall, when Mr. :McClellan first went into business there, it
was a service counter there that was, I believe, later moved
back by Mr. McClellan and wall partition back of that was
moved and this was all done with the knowledge and recommendation of the Health Department in that the facilities
provide more space and better working conditions. The
space that was the kitchen had three compartments, dish
washing sink in it that is required by the Health Department,
and Mr. McClellan wanted to move the sink to another portion of the kitchen area, which was an improvement over the
old location. Mr. McClellan added a hood for ventilation
purposes and installed an exhaust fan in the wall, which
was a considerable improvement over the fan that they had
been using. The old fan they had been using was a window
type ventilation fan and wasn't suited too well to exhaust
ventilation of kitchen fumes. Mr. McClellan installed numerous new working counters and covered them with sheet aluminum, at the request of the Health Department, and I noticed
on my visit today he has added numerous pieces of new
equipment which has materially increased the value of his
restaurant. The restaurant appears to be good, in good condition, and fairly well operated.
Q. Did you compare the restaurant part and kitchen part
as it is now with what it was before Mr. McClellan took
over?
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R. D.. White.
A. Well, there is considerable improvement. I
noticed the improvements that he has done in the
kitchen. It has improved the food handling con. siderably and his new pieces of equipment have added to the
establishment, and the movement of the partition. At one
time it was an area formerly occupied by a bathroom, tub
and commode and wash basin in there, and that room now, of
course, is occupied by the dish washing equipment, and they
have been removed. It is a very efficiently arranged little
working space.
·

page 71

~

(No questions on cross examination).
,vitness stands aside.
The witness,
R. D. WHITE,
having first been sworn, on examination testified, as follows:

DIRECT EXAMINATION.
By Mr. Goad:
Q. Your name is R. D. White?
A. Yes, sir.
Q. State your age, residence and occupation.
A. Age 35. I live at 1128 Lindsay Street, Lynchburg, Virginia.
Q. Where do you work?
A. I am employed by the Virginia Alcoholic Beverage Control Board as an inspector.
Q. Do you have Nelson County within your territory!
A. Yes, sir.
page 72 ~ Q. And it is within your duties to inspect all of
the A. B. C. Board licenses in Nelson County Y
A. Yes, sir.
Q. Do you visit them fairly often?
A. On my routine inspections I will visit them approximately once a month, maybe every six weeks at the most.
However, I do visit them occasionally at nights for the
purpose of making observations to determine how it is being
operated.
Q. Are you familiar with Joe Lee's place of business out
here, formerly operated by the Ashleys?
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R. D. White.
A. Yes, sir.
Q. Does that have an A. B. C. license in good standing at
the present timeY
A. Yes, sir.
Q. Did it have an A. B. C. license at the time he took over
in 1954 in November T
A. I couldn't honestly say that, Mr. Goad. I wasn't working Nelson County then.
Q. Do you know that Mr. McClellan had to apply and get
his license Y
A. Yes, sir.
Q. You know that. Do you know of any other place of
business in Nelson County that is of similar type that would
be available to Mr. McClellan if he were forced to move
ouU
A. No, sir, I do not.
page 73

~

CROSS EXAMINATION.

By Mr. McClenny:
Q. Mr. White, as an A. B. C. inspector, did you participate
in the hearing before the A. B. C. Board relative to Mr. McClellan's license Y
·
A. When he applied for a license.
Q. Just recently, the last hearing they had here.
A. Yes, sir.
Q. I believe l\i[r. Battle, young Mr. Battle from Charlottesville, represented M:r. McClellan, did he not?
A. Yes, sir.
Q. Did you at that time have in your hands a contract between Joe Lee McClellan and a Mr. Davis, who I understand
is the uncle of Mr. McClellan, whereby Mr. Davis was purchasing from Mr. McClellan the grocery and restaurant business out there Y
A. I don't know whether you'd call it a contract or just an
agreement. Mr. Davis did have an agreement where he had
purchased the groceries and restaurant business from Mr.
McClellan at that time.
Q. Did he furnish you cancelled checks showing where he
had paid Joe Lee McClellan in pursuit of this agreement Y
A. Yes, sir.
Q. Do you know what the rental was to be paid by Mr.
Davis to Mr. McClellan 7
A. I have the letter that I wrote to the Board in Richmond
concerning this matter.
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R. D.. White.
Q. Did that come from the contract and conferences with
Mr. Davis and Mr. McClellan and the checks!
page 74 ~ A. Yes.
Q. I will ask you to read that into the record.
A. I have eight checks here that were written and signe4
by Mr. Davis to Mr. McClellan at that time. Do you want
each check and what they were forY
Q. AndMr. Goad: We could get into this but we have nothing to
hide whatsoever. I don't think it is material.
The Court: They claim he subleased it. You claim he did
not.
Mr. Goad: They are not claiming that in the suit to eject
him.
Mr. McClenny: You allege he carried out all the terms of
the contract.
Mr. Goad: We have a statement saying it was a misunderstanding and dismissing all the charges against him. It is not
material in this case at all. I don't mind him putting this
in.
The Court: I think it is proper.
Mr. McClenny: Insofar as the beer license is concerned.
Mr. Goad: That is not a ground for your suit.
The Court: Let it go in.
Mr. Goad: We wish to save the point and except to introducing any evidence on dealings of McClellan with the
A. B. C. Board in 1956 which resulted in order of dismissal
of all charges against him on July the 19, 1956.
The Court: The Court is of the opinion one of the main
grounds is the question of impeachment. This man was cross
examined thoroughly. He denied it is any such
page 75 • agreement. If he has told anybody else differently,
it is proper for impeachment purposes.
By Mr. McClenny:
Q. Go ahead, Mr. White.
A. Would you like the report in full that I wrote to the
Board or just the checks Y
Q. They were your findings on talking to 1\fr. McClellan
and Mr. Davis.
The Court : I am not interested in anything except the
agreement between Mr. McClellan and Mr. Davis.
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R. D. J,Tthite.
A. On May the tenth, 1956, while making inspections .in
Nelson County, I was informed by one licensee that Mrs.
Ashley would like to see me. I went to her home. She
stated she felt sure that Mr. McClellan had sold the grocery
and restaurant business to his uncle, a Mr. Frank Davis,
Frank W. Davis. I went to the Commissioner of Revenue,
his office here in Lovingston, and found that the merchant
· and tobacco license were in both parties names. I then left
and went back to Mr. McClellan's establishment and after
confronting Mr. Davis with the information that I received,
he stated that he had purchased the restaurant and grocery
business from Mr. McClellan. I then asked him for his cancelled checks where he had purchased the business. He had
a check that was dated February 14, 1956, $112.80, for stock.
It didn't say what type of stock. It was just stock. There
was one dated February 17, 1956, $1,427.65 for grocery and
beer stock. There was one dated March 5, 1956, $175.00, for
rent. There was one dated March 10, 1956, $285.62 for dry
goods. One dated March 15, 1956, $175.00, for rent for the
month of March. One was dated April 4, 1956,
page 76 ~ $57.00, withholding tax. There was another one
dated April 4, 1956, $489.54, for the balance of the
stock. There was one dated April 17, 1956, $175.00, for rent
They were submitted to the Board and they conducted a hearing on Mr. McClellan. He was dismissed on it.
Q. Now, Mr. White, did you actually have the checks in
your hands?
·
A. Yes, sir.
Q. What did you do with them?
Gave them back to Mr. Davis.
Q. Did you actually have the contract signed by the parties
in your hands?
A. Yes, sir.
·
Q. Did that provide for payment of $175.00 monthly rental!
A. I cannot honestly say that it did. I think it did. I
couldn't say for sure.
Q. What did you do with that contract?
A. That was given back to Mr. Davis.
Q. Where is Mr. Davis at this time?
A. I don't know, sir.
Q. Is he beyond the limits of the State of Virginia T
A. I couldn't answer that.
Q. Is that your information?

.a.
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R. D. White.
A. I believe he is in Georgia. I think that is where he
originally came from. I am not sure.
RE-DIRECT EXAMINATION.
By ]4r. Goad:
.Q. Getting into what Mr. McClenny asked you
about, Mr. McClellan had some kind of arrangement with Mr. Davis there the first part of last year, did he
noU
A. Mr. Davis and Mr.· McClellan applied to the Board for
an A. B. C. license as partners. I think it was in J anuary1 of
1956. Howpever, that application was withdrawn.
Q. Was it your understanding Mr. McClellan wanted to
take Mr. Davis in· the business with him in some way that
would be agreeable to the A. B. C. Board T Is that your
understanding Y
A. The understanding that I had at the time was that they
were going to apply for a license together. However, on
finding that the rent would be raised, they just withdrew the
application.
..
.
Q. They were going to enter into an actual partnership or
sublease of the property and your understanding was when
Mrs. Ashley wouldn't agree to it, told them she would agree
if they paid more rent, they didn't do that. Is that correct¥
A. That's right. I have that here, if you would like it.
Q. So then is it your understanding that when Mr. McClellan and Mr. Davis found out what they wanted to do wouldn't
work, Mr. Davis got out of the business and Joe Lee paid him
back all he had paid him. Was that your understanding?
A. Yes, sir, paid him back. At the time I talked to Mr.
McClellan about it, he stated that he didn't think they were
doing anything wrong and before the time the hearing came
up to be heard here, Mr. McClellan had made
page 78 } everything square with Mr. Davis and he was the
sole owner of the business at that time.
Q. I show you here a letter from the A. B. C. Board to Mr.
McClellan, attaching to it the order dismissing any charges
about the ownership of the business against him. Does that
appear to be a true eopy of the order winding this up Y
page 77 }

'

.

(Hands letter to witness).
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W. Lee Hoyle.
(Letter and order received in evidence as McClellan Exhibit #9).
A. Yes, sir.
Q. It was sort of a misunderstanding Y
A. That is what Mr. McClellan told me. He was ignorant
of the fact that he could not do that and the Board saw fit
to dismiss it. Mr. McClellan and Mr. Davis made application
on February 16, 1956.
Q. As partners T
A. Yes, sir. However, it was withdrawn just a few days
afterward.
By the Court:
Q. The checks were all dated after that application?
A. Yes, sir. The application was made February the 16th
and the first check was dated February 14th, two days before
the application, and then other checks were dated February,
March and April. It was in May that I found this out and
made my report to the Board.
Witness stands aside.
page 79

~

The witness,

W. LEE HOYLE,
having first been sworn, on examination testified, as follows:
DIRECT EXAMINATION.
By Mr. Goad:
Q. Do you now work as an A. B. C. inspector Y
A. Yes.
Q. Do you reside in Charlottesville Y
A. Yes.
Q. Do you have Nelson or did you have Nelson and then it
was taken out of your territory and given to Mr. White's
territory?
A. Yes, sir, that's true.
Q. State approximately how long you had Nelson County
in your territory.
A. I assumed charge of Nelson County in May of 1952 and
relinquished control of this particular county in January of
1956.
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W. Lee Hoyle.
Q. So when you started here the Ashleys were running the
place out there.
A. Yes, sir, that is true.
Q. And when you left here Mr. McClellan had taken over
and had had it for over a year.
A. Approximately that. time, yes.
Q. Are you familiar with the places of business in NelSOl\
County that have any licenses from the A. B. C. Board Y
A. Yes, sir, I am still familiar with them at the
page 80 ~ present time, however not as familiar with them
now as I was at that time.
Q. As far as you know now, do you know of any other
similar place that would be available for Mr. McClellan to
move toY
A. None of the same type of establishment, no.
Q. When Mr. McClellan took over the place in November
of 1954, did the place have an A. B. C. license at that time Y
A. No, it did not.
Q. Had it had one prior to that time?
A. Yes, several licenses had been held at that particular
location.
Q. Do you know· why it didn't have a license at that time?
A. Mrs. Ashley held a license at this location from some
time in January of 1951 until September of 1954, at which
time the Board revoked the existing license ·at the location.
Q. Then when Mr. McClellan took over there was no license.
Do you know how long it was before he was able to obtain
a license for the place himself?
A. It was quite some time. If I recall correctly,. he applied for a license some two or three months following the
time that Mrs. Ashley's license was revoked and he did have
some difficulty in obtaining a license for that particular location.
Q. Why did he have difficulty?
A. The establishment had a very poor reputation in the
community and according to the existing policies, licensing
policies of the Board at that. time, it was necessary to hold a
hearing on the application.
page 81 ~ Q. Was he then along into 1955 granted a
licenseT
A. Yes, some time in the spring of 1955, I believe.
Q. And has he held it ever since, as far as you know?
A. Yes, sir, he has.
Q. And is he in good standing with the B·oard now Y

76

Supreme Court of Appeals of Virginia

Joseph Lee McClellan.
A. As far as my knowledge.
(No questions on cross examination).
Witness stands aside.
Court was adjourned for lunch at 12 :55 o'clock P. M. and
convened at 2 :00 o'clock p. m.
The witness,
•

JOSEPH LEE McCLELLAN,
having previously been sworn, on being recalled, testified, as
follows:
DIRECT EXAMINATION.
By Mr. Goad:
Q. Mr. McClellan, I am going to ask you several questions
now concerning the part that Mr. Frank Davis had in the
business for a temoporary time during the early part of
1956. Approximately when did he come here and start working for you in business!
A. In November, 1955.
Q~ Is he your uncle?
A. Yes, sir, my mother's brother.
Q. Did you and Mr. Davis approach Mrs. Ashley about
actually having a sublease of the property 7
A. Yes, sir, we did.
page 82 ~ Q. Do you remember about when that was?
A. That was around the first of the year.
Q. And you asked for her consent to sublease a portion
of the property to him, her consent being required by the
lease?
A. Yes, sir.
Q. What was her reply to that?
A. She said she'd be glad to agree to it but she felt she
ought to have a little more rent, $35.00 a month, and if I'd
agree to pay her the extra $35 a month, she'd agr_ee to let me
sublease part of the property.
Q. Well, did you and Davis consider you'd pay her $35.00
a month extra or noU .
A. No, we felt we couldn't a~ord to pay that e~tra $35.00
a month and I consulted Mr. Marshall about the possibilities
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Joseph Lee McClellam.
of a partnership or just what I could do that wouldn't violate
my lease with her.
Q. Mr. Davis .had some money to put in the business!
A. Yes, sir, he had some money.
Q. Did you need his money Y
A. I did.
Q. You consulted Mr. Marshall about what could be done in
keeping with the lease?
A. Yes, sir.
Q. What advice did you get from Mr. Marshall?
A. He gave us three alternatives. He said I could pay Mrs.
Ashley $35.00 extra a month and go ahead and get permission
and sublease part <;>f the property, or form a partpage 83 ~ nership, which wouldn't break my contract with
Mrs. ·Ashley, and go ahead and form a partnership.
Q. Did he tell you that in his opinion if you formed a partnership that would not constitute subleasing? What was
the thirdY
_
A. He said I could hire Mr. Davis on a straight salary and
pay him a commission, if I wished.
Q. Well, did you act on Mr. Marshall's advice?
A. Yes. We first went ahead and were going to form a
partnership and it was time to buy new license. We came
up here and took out partnership license and we sent . an
application in to the A. B. C. Board to get partnership license.
We went to the bank and asked them about having a joint
bank account and we started to go ahead with this, but then
after a short time we decided it wasn't necessary to go to all
this trouble, and go ahead and hire him on salary and pay
him a commission.
Q. During all the time he was there did you pay him a
salary?
A. I did.
Q. And withhold his income tax out of it?
A. I did.
Q. Withhold social secmrityt
A. Yes, sir.
Q. Now you have already testified about how you in effect
sold him part of the merchandise there in the store and it is in
evidence here from Mr. White's testimony that there are
some checks marked ''rent'' that he paid you while
page 84 ~ he was there. Did you ever consider that you had
sublet the property to Mr. Davis Y
A. No, sir, I did not.
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Joseph Lee McGlellan.
Q. Was there any lease agreement between you?
A. No lease agreement, no, sir.
Q. Was there any understanding as to how long he'd sta.y
there?
A. No, sir, no definite period.

By the Court:
Q. What did the checks mean marked "rent"Y
A. These checks were written by Mr. Davis. His wife, she
probably didn't understand exactly what we were supposed
to be doing. I don't recall whether I mentioned to her she
shouldn't put that on there or just what it was supposed
to be or not. I let them do practically what they wanted
to just to pacify them. I wanted to keep them ·up there very
much and I was sure we could work out something very
shortly but wasn't able to. That's the reason they went back
to Georgia.
Q. During all the time they were there you paid Mr. Davis
and his wife both a salary?
A. Yes, sir.
Q. Now, I believe it's in evidence Mrs. Ashley reported
this arrangement to the A. B. C. Board.
A. Yes, sir, she did.
Q. You say Mrs. Davis wrote them and gave them to you.
A. Yes, sir.
Q. You raised no question about them being
page 85 ~ marked for rent T
A. That was $175.00 which was withdrawn from
the business each month, and after I withdrew the $175.00 and
salaries were paid them, I told Mr. Davis at the end of
six month period I would give him a check for the profits that
were made in the business during that time.
By Mr. Goad:
Q. Was that for his shareY
A. For his share, for what he did there, because at the
time he came up there I couldn't get good help and I was
either going to have to close down or do something, close
down for a good deal of the day and work myself or get
somebody, and I was able to get him. That's the reason he
was up there. Now I considered $175.00 as a withdrawal
from the business.
Q. Did you have full control over the premises there while
he was there Y
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A. I did but I gave him some authority. He did the buying of grocery store and restaurant, the selling, and he and
his wife worked in there. I devoted my time to the service
station, trying to build up that portion of the business.
Q. After Mrs. Ashley reported whatever arrangement it
was to the A. B. C. Board, did Mr. White come to see you
and did you explain the situation to him T
A. Yes, sir, I did.
Q. Did he tell you what you had to do to meet the A. B. C.
regulations Y
page 86 ~ A. Yes, sir.
Q. Did you do it!

A. Yes, sir.
Q. As a result of that what happened with regard to Davis'
part there?
A. They dismissed the complaint.
Q. How did you and Mr. Davis wind up your relationship!
A. He had given me some money, almost $2,000.00 or in
that neighborhood, and I had given him notes for that money
and turned over the stock to him as security, but just so
everything would be even, as Mr. White told me, that wasn't
enough; that he felt I ought to pay Davis everything he had
invested in the business or given me, and so there wouldn't
be any doubt in anybody's mind as to who was the sole owner
of the business.

Q.

YOU

did that 7

A. I did that.
Q. Did Davis then leave!
A. No, he stayed around for a short time after that and
visited with other relatives here and went back to Georgia.
Q. About what time did he stop working out there, do you
·
recallf
A. It was two or three weeks after the A. B. C. hearing.
Q. Was it along in Julyf
·
A. That's right.
Q. Did you ever intentionally violate any of the terms of
the lease with regard to subletting the property
page 87 ~ without letting Mrs. Ashley know about it, or anything along that line?
A. No, sir.
Q. What has been Mrs. Ashley's attitude and relationship
with you in the last year or year and a half since you have
been out thereT
A. Ever since I started improving the place a little bit,
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made it begin to look like something, she's just been harass- ·
ing me ever since ever since some improvements have looked
like something and become a success.
Q. Do you feel the $65.00 a month rent was fair rent at that
time7
A. I still think so.
Q. Mrs. Ashley ever express any opinion as to whether she.
thought it was too much or too little?
A. Well, at the beginning she thought she was getting the
best end of the bargain. Here lately she felt it wasn't enough.
That's the reason she is asking for $35.00 more.
Q. Did you have an arrangement with all your employees as
to any notice you'd have to give them should you want to fire
them or get rid of them in any way?
A. I told them all, with the exception of Mr. Hatter, who
was working there when I took over the place, I'd give them
two weeks. if I decided I didn't need them any longer.
Q. Was that one of the conditions of their employment 7
A. Yes, sir.
Q. Have you ever given any of them any notice
page 88 ~ on account of this suit Mrs. Ashley has filed against
youY
A. No, sir.
Q. Had you employed Mrs. Ashley's father, Mr. Hatter, in
your business all the time you have been there 7
A. Yes, sir.
CROSS EXAMINATION.
By Mr. McClenny:
.
Q. Joe, you heard Mr. White testify awhile ago, didn't you Y
A. Yes, sir.
Q. Did you hear him mention the written agreement you
and Mr. Davis had which he returned to Mr. Davis Y
A. Yes, sir.
Q. Where is your copy of that?
, A. I never had a copy of it, sir.
Q. Who drew it?
A. Mr. and Mrs. Davis drew the one they had, Mrs. Davis
I believe.
Q. You never had a copy, yet you say the copy was not an
agreement, lease or contract.
.l\.. It was an agreement we had with each other. If it had
been a lease, we would have had it recorded.
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Q. Do you have your lease with the Ashleys recorded 7
A. Yes, sir.
Q. But Mr. Davis had full and complete control, did he not,
of the restaurant and grocery business.
A. No, he didn't have complete control.
page 89 t Q. What did you do Y Did you wait on ·trade
thereY
A. .Sometimes I did, not very often.
Q. Just as a means of helping him outt
A. Just once in a while, yes, sir.
. Q. Your principal part, when he was there, was outside
at the service station.
A. I devoted my time to the service station. Yes, sir, and
he likewise would wait on gas when I was away on business.
Q. Joe, I think I asked you a while ago but I want to ask
you again. I want to be sure to get your answer right. Have
you had any leaks in the business which affected any of the
electrical fixtures when it rained t
A. No, sir.
Q. Have you had any leaks within the past three weeks
which came down through one of the restrooms and burst
the light bulbs Y
A. Yes, sir, the leak has caused a light bulb to burst.
Q. That leak was there for a long time up until just about
two or three weeks ago, wasn't it Y
A. Yes, sir.
Q. Now, when you repaired the front of that building, did
you not come there behind the front and run a two by four
up under the roof and bend the tin over it, thereby making
it practically level Y
A. No, sir.
Q. Well, did you not, when you finished putting tar and
other things on there, make it level where it would hold
water?
page 90 ~ A. I never changed the pitch of tl1e roof at all.
Q. From the standpoint of changing the pitch
when you put the two by four over there and pulled the tin
over it, then came back with tar and other things, didn't you
make it flat and water would stand on it?
A. I did not change the pitch of it.
Q. Do you deny water stands on iU
A. No, sir, I have a drain so water will run off of it.
The Court: Wait a second, Mr. McClenny. We have
gone into all of these things here. Would you take this book
and see if I figured this thing right.
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By The Court:
Q. As I understand it, you owe $18,445.78 for these notes
and you also owe $3,009.22 on open accounts in the store.
A. Yes, sir.
Q. Which makes a total of $21,455.
Mr. Goad: Judge, you asked me what the total was this
morning. The total I gave you included that $3,000.00.
Q. You spent, according to you records, $3,608.22 on property improvements you call it.
A. Yes, sir, that was the improvement listed on the lease.
Q. Permanent improvements you spent $710.00.
A. That is correct.
Q. Repairs that you have in there, $262.27.
'
A. Yes, sir.
page 91 ~ . Q. Equipment you purchased from the Ashleys,
$2873.00. New equipment, $1,790.07. Accounts receivable, $1,530.40. Inventory, $2,905.57.
Mr. Goad: Then $992.00 on the house.
The Court: I know. This is something else.
the house shown in there Y

Where is

A. It is on the property, sir.
Q. Where is it shown in the book T
A. (Hands the book then to the Court indicating place
which refers to this property)
Q. What is the amount of that Y
A. 992.00.
Q. If we add $14,671.00 of, well, you can't call it potential
assets, but that is what you have invested out there, and you
owe $18,000.00, how do you account for that difference in
there? What happened to the resU
A. The first year I operated, I operated at a loss.
Q. How much?
A. $4,000.00. The correct figure is $4,373.93.
Q. Actually at the present time your assets, your potential
assets I'll call them, don't equal your indebtedness, does it Y
A. No, sir.
Q. All right, sir. That's all.
Bv l\fr. McCienny:
·Q. In your 1955 tax return you took off a great deal of
repair which ran you in the hole $4,000.00?
page 92 ~ A. I'll check on that so I can answer that better
for you.
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Witness stands aside.
The witness,

J. H. McCLELLAN
l1aving first been sworn, on examination testified, as follows:
DIRECT EXAMINATION
By Mr. Goad:
Q. You are Mr. J. H. McClellan Y
A. Yes, sir.
Q. State your age and your residence and occupation.
A. Residence is Lovingston, Virginia. I run the theater
here in Lovings ton and my age is 47.
Q. Are you the father of the complainant in this suit Y
A. Yes, sir.
Q. J. L. McClellan?
A. Yes, sir.
Q. Do you own and operate Nelson TheaterY
A. Yes, sir.
Q. Is that the only theater in Nelson County?
A. Not the only one in Nelson but the only one in Lovingston.
Q. How long have you been here operating it?
A.. Since September 15, 1945.
Q. When your son got back out of the army in 1954 did
you assist him in and w·ork with him trying to get him established in business?
A. Yes, sir, I tried to get him established in some type
of business over at Craigsville, Virginia, but he
page 93 ~ seemed to have his heart set on this place out
here and 110 took the Ashley place.
Q. And you backed him financially to a considerable extent?
A. Yes, sir.
Q. I believe it has alreadv been put in evidence that you
have endorsed notes at the local bank for him to the extent
of $2,413.41 as of November 1, 1956.
A. Yes, sir.
Q. It is also in evidence that you just let him have, without
any security at all, $7,479,26.
A.. Yes, sir.
Q. Are you charging him any interest on the $7,479.26?
A. No, sir, I don't.
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Q. .A.re you familiar with the place of business when your
son took over f
A. Yes, sir, I was.
Q. Have you been familiar and kept in close touch with the
improvements he has made out there and all Y
A. Yes, sir.
Q. Have you advised him about the improvements and conduct of the business Y
.A. Yes, sir, he has consulted me each week or so about
different things he was going to do.
Q. Can you tell the Court generally what has been done
out there, the difference in the premises out there
page 94 } now and the premises when he took over Y
A. Well, when he took the place over, it had a
reputation of most people wouldn't go out to .A.shleys on ·
account of it, and he wanted the A.B.C. license and they
wouldn't give him the .A..B'.C. license to operate until he had
changed it, the atmosphere of the place. They told him he'd
have to spend some money on the place, improve and change
the face before they'd give him a license. Then he asked
my advice about doing so and I told him to go ahead and
spend so much on it, and he has, and then he was able to
get the A.B.C. license by making these changes that was
necessary at that time.
Q. Do you know what trouble he had with the help the
·
first year?
·A. Yes, sir, he couldn't get anyone around Lovington or
Nelson to work for him.
Q. Do you know why?
.A. They didn't want to be seen there.
Q. Does he have local help now?
A. Yes, sir, he has local help now.
Q. The help he got the first year, was it reliable help?
A. No, sir, it was help he had to pick up by somebody
else's recommendation and bring in here and try to operate
24 hours a day. It was difficult for him to keep an eye on
them constantly.
page 95 r Q. The local help he has out there, are they
reliable employees T
A. Yes, sir, I feel they are. They have good recommendations and good morals.
Q. :Can you tell us generally what actually was done by
your son to the building?
·
A. Well, the old canopy ·that went over the gas tanks wa.s
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removed first so trailers could come in and buy gas, and the
canopy wouldn't permit a truck to get too close to get the
gas. He had to remove that. He bad to change the front of
the roof there, the appearance of it, so he put this canopy
around the front, clear around the front, and on the colored
side entrance.
Q. Is that what he referred to as the overhang?
A. Overhang, canopy. Underneath that he put a sidewalk.
Q. Sidewalk 1
A. Up unrlerneath that. Then the next thing he did was to
pave all over the front and up to the edge of the building, .
extending to tl1e side, but not in the back. They just put some
ro<'k a round the back.
Q. Paved the whole front driveway?
· A. And cemented it, put the island in. Then on the front
of the building, ·why the door stoops ,vere worn very badly,
I mean completely worn out practically; the doors were very
had, and the windows wouldn't stay closed; glass was all
kose in them, and he took all of them out and put a plate
glass front on it with new doors.
pag-0 96 ~
0. Tlrnt changed the appearance?
A. That changed the whole appearance of the
building, yes, sir.
Q. How about the outside privy, was it tl1ere when he took
over?
A. The privy on the outside on the bank, the one the
colored folks used.
Q. What toilet facilities does he have now?
A. Inside toilet in there, part of the lobby.
Q. He doesn't have any outside privy any more?
A. No outside privy.
Q. Is it any rompariRon between the building now and
when he took over from the appearance?
A. From tl1e road appearance coming down the highway,
I would say yon wou1dn 't r(lr.ognize it as the same place.
Q. Do you know whether he's been able to attract more
tourist trade with the modernized front?
A. I would sav ves.
Q.
as there~ any restaurant equipment in the building
wl1en .Joe Lee took over?
A. They had a grill, hotdog machine, coffee urn and hot
plate, I helieve. I don't know exactly if that was all they had.
Q. Do vou know of anything else they had?
A. A three compartment sink was one of the main items

,v

86

Supreme Court of Appeals of Virginia

J. H. McOlellan
they had.
Q. What is the comparison between the restaurant facilities when he took over and now!
A. I'd say it was practically fully equipped now.
Q. Was it fully equipped before T
A. No, sir, not to be a restaurant.
Q. Are the facilities there now to sell diesel fuel T
A. Yes, sir.
Q. Did Mrs. Ashley have those!
A. No, sir.
Q. Is the place used as a bus depot; sell bus tickets T
A. Yes, sir.
Q. Did the Ashleys have those facilities Y
A. I didn't know they did if they had them.
Q. Are you familiar with the places of business in Nelson
County up and down highway 29 Y
A. Yes, sir.
Q. Do you know of any other place that compares favorably with this one that would be available for him to move
into if he was forced out of this lease T ·
A. No, sir, I don't know of any place on 29.
Q. Do you know of any place in Nelson County that would
be suitable?
A. No place in Nelson County.
Q. ·w1iat would be the result if he were forced out of the
lease on him financially f
A. Well, I imagine the burden, a great deal of it, would
fall on me.
page 98 ~ Q. Do you think he could salvage anything of
an appreciable amount out of the equipment and
stock and accounts due f
A. Not unless whoever was going into Ashleys place would
,vant the same equipment, or whether they'd be willing to
pay what the equipment was worth, knowing he was being
forced out. It would be practically a very small sum. He
gave Ashleys practically the full purchase price on all the
equipment.
Q. What do you think the result would be on him attempting to collect $1,500.00 and some dollars of accounts!
A. He wouldn't have much opportunity to collect that
money.
Q. Being a business man as you are and related with this
business to quite a large extent, do you think he is in the
hole now so he can't come out if he stays there under the

page 97 ~
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lease, or do you think he's got the business in shape so he
can come out of it within a reasonable time 1
A. I think. he's got the business now at a point where he
is more or less getting himself in the clear and can make the
business pay off the indebtedness and leave Mrs. Ashley a
wonderful business when his ten years is up.
Q. Do you know whether any of his creditors have ever
dunned him, whether he has ever been sued for any of the
accounts, or whether the accounts have ever fallen past due T
A. No, I have never been approached by anybody.
Q. Do you know that he has kept up the payment on all
his debts when due Y
page 99 ~ A. Yes, sir.
Q. Do you think $65.00 a month was a fair rent
when this lease was signed in 1954 Y
A. For the building that was there it was probably more
that it was worth.
Q. Do you know whether Mrs. Ashley had any difficulty
leasing the property?
A. I know the ad appeared in the Lynchburg paper for
several months, I believe, before she leased it.
CROSS-EXA.MINATION
By Mr. McClenny:
Q. Mr. McClellan, I believe you stated that you advised
with him on improving the place. Is that correct!
A. Yes, sir.
Q. To what extent did you advise with him on improving the
place!
A. Well, to any extent that would enable him to get a fair
markup on what he had to sell and to be reimbursed on what
he had paid out, more or less insure the money he had spent.
Q. When was the first time that you were aware of the
many notes and obligations that he had at the banking houses?
A. Well, he's been accumulating them from time to time.
Q. ·when were you first aware of it 1
A. I wouldn't know what date that would be.
page 100 ~ Q. Well, as a business man. do you believe that
a business man should borrow from a small loan
corporation at two and a half per cent?
A. It is not a wise business deal but possibly sometimes it
is necessary.
Q. Do you think it would be necessary to borrow from
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several of them at the same time?
A. Well, I don't know. l never had to borrow from
·several.
Q. That's right. As a matter of fact, I ·doubt whether
you have ever borrowed.
A. I have borrowed money, plenty of it.
Q. Have you done it a long time?
A. Yes, I have done it over a period of years.
Q. Did you know your son was borrowing from the three
small loan corporation companies?
A. I was aware of some of them, yes, sir.
Q. Did you realize your son was indebted the ·way he has
testified to this morning?
A. He has told me, yes, sir, of his indebtedness.
Q. When did he tell you that?
A. He told me of bis indebtedness from time to time.
Q. Did you ever realize it was $18,000.00 t
A. I knew it was quite a sum. I didn't know the exact
sum.
Q. When did you first start lending to him?
A. I started lending to Joe when he was in the
page 101 ~ army.
Q. Yon started lending to him when he was in
the army?
A. Yes, sir.
Q. How much of the $7,000.00 had you lent him while he
was in the army?
A. $1,600.00 of it.
Q. Has it ever been repaid?
A. Part of it.
Q. And he came back and borrowed more T
A. Yes, sir.
Q. What did he owe you at t]1e time he came out of the
army?
A. $1,500.00 and some odd dollars.
Q. That is all. Thank you, sir.
RE-DIRECT EXAMINATION.
By Mr. Goad:
Q. Mr. McClellan, two or three questions I want to ask
you further. Do you know of your own knowledge about
this arrangement between Joe Lee and Frank Davis? Did
you have anything to do with that?
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A. They came to me and tried to work out an agreement
where they could work together all the time. and I advised
them to see Mr. Marshall and go by whatever Mr. Marshall
would think was right for them to do.
.
Q. To your knowledge .was it ever a subleasing of the
property from Joe Lee to Frank Davis Y
A. No, she couldn't have any sublease so it was never a
sublease drawn up.
page 102 ~ Q. The arrangement they had, did it amount
to a sublease as far as you knowt
A. No, sir, they was trying to work together all this time,
work out an agreement and time elapsed, but no agreement
was ever reached other than him working for him.
Q. Finally Mr. Davis left along in the middle of the year
of 1956Y
A. Yes, sir.
Q. Is he now out of the state in Alabama or Georgia 7
A. Down in Patterson, Georgia, now.
Q. Has he been down there ever since he left here last year
in the middle of the year Y
A. Yes, sir.
Witness stands aside.
The complainant rests.
Rebuttal evidence introduced on behalf of the defendants
The witness,

H. A. PONTON,
having first been sworn, on examination testified, as follows:
DIRECT EXAMINATION.
By Mr. McClenny:
Q. Mr. Ponton, have you had occasion to look at the top
of the service station building out here in the last few
days?
A. Yes, sir.
Q. Who did you go there with? ·
page 103 ~ A. With Mr. Ashley.
Q. Will you tell us, please, whether or not
water stands :on any part hf the roof up there?
A. Yes, sir.
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Q. "\VhereaboutsT
A. On the part over the service station.
Q. Would you say that that roof was flat was the reason
that it stands there?
A. Well, it appears to be flat and has a sag or two in it
that holds some water.
Q. The water was not draining off when you were there Y
A. No, sir.
Q. Have you seen the back of the place T
A. I haven't paid any particular attention to any of the
rest of it.
Q. Have you noticed any number of electric wires at the
backf
A. No, sir.
Q. You didn't go back for that purpose.
A. No, sir.
CROSS EXAMINATION.
By Mr. Goad:
Q. Mr. Ponton, the roof that you are talking about is
covered with tin, is it noU
A. Yes, sir.
Q. And the original roof there was quite flat, was it noU
A. Yes, sir.
page 104 ~ Q. Not a very good policy to build a roof and
put a tin roof on it unless it has a pretty good
slant to it, is it?
A. That's right.

RE-DIRECT EXAMINATION.
By Mr. l\foClenny:
Q. You don't know what the original shape of the roof was,
whether it was flat or at an angle?
A. No, sir, I don't.

RE-CROSS EXAMINATION.
By Mr. Goad:
Q. You know about the tin part; you have been looking
across the road there quite a few years.
A. Yes, sir.
Q. You know the tin part of the roof has always been al-
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most flat, with not any great big pitch to it? And that was
true even before McClellan came there?
A. I haven't paid too much attention to it, Mr. Goad,
really.
Witness stands aside.
The witness,
H. H. JONES,
having first been sworn, on examination testified, as follows:

DIRECT EXAMINATION.
By Mr. McClenny:
Q. I believe you are Superintendent of Repair and Maintenance for the Highway Department for Nelson County?
A. Yes, sir.
page 105 ~ Q. As such did you move some dirt from
around the Ashley service station?
A. Yes, sir.
Q. For whom?
A. For the highway.
Q. You moved it for the Highway Department?
A. Yes, sir, had a slide out on 29.
Q. You got permission from Mr. and Mrs. Ashley for that
purpose?
.
A. Yes, sir, agreement.
Q. What instructions did they give you as to how the job
should be done? Was it to satisfy them or Mr. McClellan T
A. Well, we went up there and got Mr. Ashley and he
come down and also Mr. Lee, and the assistant resident engineer, but he is not there now, and we made an agreement
just among ourselves to satisfy both. We had to do that
before we finished and left the job.
Q. Satisfied both parties, Mr. McClellan and the Ashleys?
A. Yes, sir, Mr. Ashley said it was all right and Mr. McClellan. I asked every question before I ever moved any
grade out of there.
Q. You moved dirt from the rear of itT
A. Mostly from the rear. I started in on 29 on the right
of way.
Q. Then you worked back to the rear?
A. Worked back to the rear.
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Q. Then you ditched it after that to take the
water off¥
A. Yes, sir.
·
Q. Did you grade it with a grader after you finished f .
A. Yes, sir, pulled the shovel out. I put the little grader
there with the truck and levelled it off, then brought the
big grader and finished it up.
Q. As far as you know, the work was satisfactory to both
parties?
A. Both parties, as far as I know.
..

page 106

~

(No.questions on cross examination).
Witness stands aside.
The witness,
CLAYTON HARVEY,
having first been sworn, on examination testified, as follO\vs:
DIRECT EXAMINATION.
By Mr. McClenny:
Q. What type of work are you doing at this time Y
A. Well, I have been painting some out there and cleaning
around.
Q. At the service station 7
A. Yes, sir.
Q. How long have you been employed there in that capacityf
A. Well, I haven't been out there but-I think I went there
the 23rd of December.
Q. The 23rd of December. Did you paint the outside of the
place?
page 107 ~ A. Yes, sir, painted a strip of green around the
outside.
Q. Did you paint any inside Y
A. Yes, sir.
Q. How much time have you spent painting inside Y
A. Well, it was part overhead inside the restrooms.
Q. Was there anybody else there working with you doing
this type of work Y
A. No, sir.
Q. Has anybody else been doing any repairing there since
you have been there Y
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CROSS EXAMINATION.
A. Nor.

By Mr. Goad:
Q. You came to Mr. McClellan and asked him if he had
anything for you to dof.
A. That's right.
Q. And he told you that he did have some odd work you
could dof
A. Yes.
.
Q. You also worked the night Mr. Hatter is off f
A. That's right.
Q. He is the older man who works in the place regularly. .
A. Yes.
Q. He is off on w·ednesday nights each weekT
A. Yes.
Q. All right. That's all.
Witness stands aside.
page 108

~

The witness,

MRS. CARRIE D. ASHLEY,
having previously been sworn, on being recalled testified, as
follows:
DIRECT EXAMINATION.

By Mr. MeCienny:
Q. Mrs. Ashley, I want to ask you about the changes made
there at the service station by Joe McClellan. First I want
to ask you about the roof on the custard stand. Were you
consulted as to changing that roof¥
A. No, sir, I was not.
Q. Did you object to it when you found he was. changing
it?
A. Yes, sir, I did.
Q. Now, how about the covering of the pump, the moving
of the old wood shed and covering of the pump, what if anything was he to do there 7
A. He never said anything about it until he had done moved
the old shed over it and knocked the top off the pit and I
heard about it and went to him and asked him about it and
told him that he was ruining the pit; that he shouldn't do
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that. All his answer would be, ''I am sorry. I am going to do
it anyway."
·
Q. Was anything said to him in reference to putting a drain
in the pump pitY
A. Yes, sir, that's when we had a pit we run cars over to
change oil and we told him he could fill that up providing
he would continue to put a drain to that pit, because the
pump run into the pit where the cars was at and we had
electric pump we kept it pumped out with.
page 109 ~ Q. When he filled in the oil pit and did not put
another drain to the pump pit, what was the result?
A. The pit, so I have been told, has filled with water
several times and Mr. McClellan has had to get a pump to
pump the water out of the pit.
Q. Now, insofar as changes on the inside, the moving of
the partition and establishment of the colored restroom inside, was it with or without your permission?
A. It was without my permission of the colored restroom.
We told him he could move the partition at the restaurant
part. The restrooms was built and he was putting in the
equipment before we even knew it and I went to him and
asked him, told him we understood that the restrooms was to
be on the outside, and the only thing he would do was, '' I
ain sorry but this is the way I am fixing them.''
Q. When he started putting in the windows across the
front there, did you object to that?
A. I did. He was supposed to put in one. I went·to him
and told him we'd rather he wouldn't do it; asked him not
to, and his reply was, '' ell, I am sorry; I am going to do it
anyway.''
Q. How about the two restrooms on the outside, was he
supposed to establish two out there f
A. Yes, he was.
Q. And a custard stand?
A. Yes, sir.
Q. It has never been done?
page 110 ~ A. No, sir.
Q. Now, when he moved this $992.00 house
over there on the property, was that with or without your
consent?
A. Without my consent or my husband's either.
Q. Did you object to it?
A. I certainly did. I didn't know anything about it until
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about two days before it was moved in and I heard of it on
my way to work and I stopped and asked him and he told
me, yes, he was putting it there. I asked him why was he
putting a dwelling house there. He said for his employees.
I told him that was something we didn't want; we had never
had a dwelling house on there and we didn't want one, and
for him not to put a dwelling house on there, and his reply
.was, "I am sorry; I have got it coming. It will be in here
either today or tomorrow and I am going to set it right up
there.''
Q. Now, do you or Mr. Ashley either one object to him
removing this dwelling house!
.A. He· is welcome to take it.
Q. Within a reasonable time to be set by the courU
.A. Yes, sir.
Q. Has he kept your place in good repair f
.A. No, sir, he has not.
Q. Do you know whether or not it leaks?
A. Yes, sir, it does leak. I have been in there when it was
leaking; the water was coming through it.
Q. How about the weatherboarding on the rear of the
place, have you spoken to him about it 7
page 111 ~ A. I have spoken to him several, many times,
asked him to repair it before the weather ruined
the studding, and he paid no attention to me up until just
not too long ago, and he put the tar roofing over it. He
still never put the weatherboarding on it.
Q. How about the wiring on the back, is that properly
covered?
A. Well, it is supposed to be. It look8 like to me,-I don't
know what you'd call it, but it looks like a bunch of wires
strung up around there: looks kin<l of comical looking. I
don't know what you'd call it.
Q. You <lon't know whether it is good wiring?
A. No, I don't know anything n bout the wiring.
Q. How much rent is h() actually owing you at this time Y
A. He owes from Ortober.
0. From the first of October ·y
A. That's rirrht.
Q. Octol"'(lr. November, December and well in the month of
January. Your witness.
CROSS EXAMINATION.
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By Mr. Goad:
Q. ·Mrs. Ashley, why did you all refuse to accept_ .. th_e
check for OctoberY
A. I had done went to Mr. McClenny and told him we·haff
to get this thing straightened out. We was already asking
him about it when he leased the place out to Mr.. Davis. I
told him to wait until we got it all straightened out, then
·
we'd know what was going to be done.
page 112 ~ Q. Why did you refuse to accept.· the October
rent; because he owed you for that.·
.
A. Yes, he owed me for that. But that was after this other
had come up, you see. He didn't renew his lease.
Q. When did you figure he had to Y
·
A. By the first of October.
Q. Assuming he didn't, he would still owe you for the month
of October.
A. Yes, I figured I'd wait until he was ready to get out.
What was the use of accepting it then Y
Q. That's the reason you refused it T
A. I thought his intention was to leave and he'd straighten
that up when he left.
Q. Did he ever come to you and ask you for five more
years on top of ten?
A. No, sir, he has never asked me for anything like that.
. Q. Did you figure he had to get your permission to do
~verything out there? You told us you objected to practically
everything he did .
. A. It was understood when he took the lease that anything
he done, except remove the things on the inside, he was to get
our permission. It was understood between us all three.
Q. He didn't have any right to change the partitions inside
the building?
A. Yes, he had the right. We give him the
page 113 ~ right to change the partitions, move it back,
change the inside decoration of the building.
That was true.
Q. Did he have the right to build a bathroom inside without your permission T
A. No, sir.
Q. Do you see anything in the lease about that T
A. Nothing was said but bathrooms was supposed to be
put on the outside.
Q. Don't you think it makes your property valuable to have

Joseph.'Lee McClellan v. Douglas L. Ashley, et al.
~'."i'"

97

Carrie D. .As'hJ,ey.

the colored bathrooms inside rather than have outdated
privy stuck on the hill?
A. No,. sir, not what he has done.
Q. As a matter of fact, the whole thing in this case is that
you find now he has got a good deal and you are· trying to
get the property back so you can get more rent, isn't that
iU
A. No, sir, his business is not any better than it was, according to what it was when we run it and according to the
standard of things. It is not, no, sir, not a bit.
Q. Are you willing to go upstairs and get the Commissioner's report on your sales 1
A. Sure I have my sales.
Q. What were your sales?
A. I can't tell you right now offhand. I have all my sales
when I made them; I had them there.
Q. Hasn't he built the business considerably
page 114 } above your sales?
A. I don't consider he has built anything but
his gas business.
Q. You admit iU
A. I do admit the gas business.
Q. Hasn't he g-ot much better restaurant there!
A. No, sir, I don't think so.
Q. You didn't sell plate lunches t
A. Yes, sir, I did.
Q. You did not have a kitchen.
A. Yes, sir, I did.
Q. Didn't you have a little hot plate?
A. Toward the last I fixed me a hot plate over behind the
counter but I still served regular meals.
Q. Well, he got something there ; he has the A. B. C. license.
A. Yes, sir.
Q. You didn't have that because the Board took it away?
A. That's right.
Q. Because you and your husband were fooling with whiskey?
A. No, sir.
'Q. Wasn't that the reason T
A. No, sir, tlrnt was not the reason.
Q. You say you object to him putting in plate glass windows in place of old fashioned windows.
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A. That was around the side and on the service station. I
did object to him putting all thos-e glasses in there.
Q. Doesn't it improve the looks of it?
page 115 ~ A. Oh, yes.
Q. Why did you object to something that was
improving the property f
A. I didn't think it was necessary. What was his idea of
doing all that improving? He might have consider he would
own it. I don't think it is any way he could ever own it.
Q. When Mr. McClellan and Mr. Davis went to you and
asked your permission to sublet, you told him o. k., if they'd
give you $35.00 more a month rent?
A. Mr. Davis and Mr. McClellan has never come to me
together. Mr. McClellan come one time and talked to my
husband. Then ].\fr. Davis came another time. Neither one
came together.
Q. Well, did you tell either one of them at any time that
you approved the subletting of the property if they'd increase
the rent $35.00 a month T
A. We told Mr. McClellan that we would let him subrent
it if, according to the rent he was getting, we'd be entitled
to more rent.
Q. $35.00 more a month?
A. Raise it to a hundred.
Q. Have you made statements around as to the increase in
rent you would get if you could force him· out of the property?
A. I never made no statement to nobody about anything.
Q. Haven't you been telling people you could get $100.00 a
month rent for everything but the filling station part, and you
wanted that; you wanted your husband to have
page 116 ~ that?
A. No, sir, I have not and anybody that says
that I will contradict them before you or anybody else.

·witness stands aside.
The witness,
DOUGLAS L. ASHLEY,
having· previously been s,vorn, on being recalled, testified, as
as follows:
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DIRECT EXAMINATION.
By Mr. McClenny:
Q. Did you go up and look at the roof of this place with
Mr. PontonY
A. Yes, sir.
Q. Tell the Court what you found there.
A. Well, I found standing water on top of it and looked
like to me it is perfectly level, water standing in different
places.
Q. Was that part of the roof originally flat and leveH
A. No, sir, it had a down fall on it. No water never stood
on it.
CROSS EXAMINATION.
By Mr. Goad:
Q. Originally the roof there had tin on it and didn't have a
high pitch at all Y
A. Not a high pitch but it had enough for the water to run
off.
Q. It w·as a very low pitch f
A. But the water would run off.
Q. It is not advisable to put tin on a roof that has no
pitch?
A. The party who built it there, he seemed to
page 117 ~ think it was all right.
Witness stands aside.
The Defendants rest.
The Complainant rests.
The Court: Gentlemen, I think there are some things that
haYe already been proved. I am not particularly interested
in any further discussion or argument about it. I think it is
uncontradicted evidence there is more than whatever the
sum is which has been spent in improvements for which this
man is entitled to be reimbused. I believe $3,000.00 is the
amount. It is also true that if the lease is terminated that he
has a right to move this house and remove any personal
property he bought from the Ashleys or anyone else and put
on there. The only other question, and that is the main
question, is whether or not the lease has been terminated.
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Under the terms of the lease, this man is supposed to have
given thirty days notice, which he admitted he didn't give.
His only reason was that, to use his language, he said he just
forgot about it. He knew about the provision but just overlooked it. Now, then, is there anything here that would remove that termination or his failure to give the notice? Is
there any waiver of it? Certainly there is no waiver by the
Ashleys. They knew nothing of the transactions going on
except what they could see, so that we resolve the thing
into one very confined question, and that is whether or not
under the law there is anything that's been done
page 118 ~ here that would affect a waiver of that notice, and
I·am frank to say, from my experience and knowledge of rentals and properties, I don't know that there is any
excuse. I know in law there are some situations where the
courts don't enforce forfeitures or penalties but I don't
know that this is in the nature of forfeiture or penalty. I '11
be glad to have either or both of you file a note of argument
and authorities on that point. That is the only point I
think I am interested in hearing about. That is the main
issue. The waiver, once that is resolved, if it is resolved in
favor of your clients (addressing Mr. McClenny), this young
man has a right to remove personal property and the house
and $1,500.00. On the other hand, if resolved in his favor,.
the situation would be different here. I am going out there
·. on my way home and take a look at this place. I will give
you fifteen days to file these .

•

•

•

•

•

~

I, Ella J. Boyer, Court Reporter, do certify
that the foregoing is a true and correct transcript
of the evidence adduced, the evidence rejected, all questions
raised, all motions and rulings thereon, with objections and
exceptions of counsel, and other incidents of the trial of the
said case as reported hy me.
page 120

Given under my hand this 7th day of l\Iay, 1957:
ELLA J. BOYER,
Court Reporter.
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The fore going transcript is hereby approved
and signed by counsel for all parties, this 19 day
of June, 1957.
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I, C. G. Quesenbery, Judge of the Circuit Court of Nelson
County, Virginia, who presided over the foregoing case of
Douglas L. Ashley and Carrie D. Ashley v. Joseph Lee McClellan (At Law), consolidated with the cause (In Chancery)
of .Joseph Lee McClellan v. Douglas L. Ashley and Carrie D.
Ashley, in said Court, at Lovingston, Virginia, on January
30th, 1957, do ce1·tify that the foregoing is a true and correct
copy and report of the oral evidence adduced and other incidents of the trial, as transcribed by Ella J. Boyer, Court Reporter, who was first duly sworn as required by Rule 1 :10,
which report or transcript was tendered to me on the 24th
day of June, 1957, and is signed by me on the 24th day of
June, 1957.
C. G. QUESENBURY
.Judge of the Circuit Court of
Nelson County, Virginia.
Filed in the Clerk's Office the 24th day of June, 1957.
A US TIN EMBREY, Clerk.
A Copy-Teste:
H. G. TURNER, Clerk.
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