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In The Circuit Court of The County of Montgomery, 3rd
day of April, 1963.

•

•

•

•

•

ORDER
This day came the parties to this action in person and by
counsel, and thereupon came the following jury, to-wit: H.
E. Pharis, Richard L. Cupp, Thomas W. Martin, Harry W.
Bean, Kester L. Akers, Charles B. Moye and Nellie Huff who
were sworn to well and truly try the issue joined between
Ellis W. Carner, Administrator of John Francis Saunders,
deceased,. plaintiff, and D. H. Hendrix, defendant, and a true
verdict render ac~ording to the law and the evidence. And
having heard th~· evidence .of the plafutiff; .the defendant, by
counsel,. ~oved. ~®.~ .(}QD.~t. ~· ,lJtrike ·the evid~~9~ .of the plaintiff and~ r~nter ~~ ~~lH!'\tfl'~W 3tldweaft ·.~Qr tJlg' ~aetij11dant on the
grolll:i.d$!.itbat~ ~~· '~vtd~~c~: was ·maummen~. ~tP 'W:Arrmit a verdict; in1 ~~VOJJ · 9~~ th~· _p'l(l.'Pttilff, ~J;ttdn 'p;to~iQ~· th~ court took
v.nd~t .~dv~$.~~~~~f 'Whe~e~;o~,t:!!fft~~ h.e~g· &41. of. the eviQ.en~1 ·the _d~ljend~~ rel}~W.Bd. his P.l:gtiOtl1 "tP· :&trike the evigenc~; :of· ~~-· ~Ja~~Uf· .anit ft"o, eJl~r ·:qp: ~:ll!HJiJ~@I~ ,ffndgpl.ent. for
th~· def~p;(J;~t an; the ;~~untl~ .b:~~~~9fQ:tr~ ~s$!gned, which
J;g:9tiQll_~e: 1C0ll~,,~~nisti~e(}.,_._ ft~~~~p:())J)l /V}:~~ :J;(iry; cwl\B di$•
\«ll~:rg~~~·~m ~~e~: ~9~~iq~r~N.~~~Q'f' ~Ef .case:_ anaJq ·1- .sml;l·
,~~~r,D~4p~t"~~wat<le.4 ~tlte:1 tdeJ;eti~~~~~ ~w~~ ~Mch. ~Im!g o~.'
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Counsel for Ellis W. Carner, Administrator of John Francis
Saunders, deceased, plaintiff in the above-styled case in the
Circuit Court of Montgomery County, Virginia, hereby gives
notice of appeal from the final judgment rendered in favor
of D. H. Hendrix, defendant, against him on April 3rd, 1963,
and sets forth the following assignment of error.
1. That the Court erred in sustaining the ~efendant 's motion to strike plaintiff's evidence, which motion was made at
the conclusion of all the evidence, said ruling of the Court
being contrary to the law and the evidence of the case in that
the evidence both by way of testimony and by way of physical
evidence as shown by the exhibits proved negligence on the
part of the defendant, which negligence the jury could have
properly concluded was the proximate cause of the accident
involved and which testimony and exhibits established a prima
facie case on behalf of the plaintiff which should have been
resolved by the jury.
CRAFT & McGHEE
Counsel for Plaintiff
ELLIS W. CARNER,
ADMINISTRATOR OF JOHN
FRANCIS SAUNDERS, DECEASED
By WILLIAM J. McGHEE
Filed in Clerks Office Circuit Court of Montgomery County
15 day of May 1968.
ALBERT B. CORRELL, Clerk
April 8, .1968
10:00 o'clock a. m.
·The Oourt.: qentlemen for the. P~ainti:ff ready7
Mr. Craft: Yes,. sir..
The Court: And you for the defendant, are you ready!
Mr.,;Ha:nna.il: Yes, sir.
(The reporter is sworn.)
The ·Court: All right, call a venire of thirteen.
(A j,ury of seven was dUly impanel~d and sworn.)
(The; _witnesses. were .calleg forwl;lcr<l, swo:rn, separated ~-~d
excludeQ.._f~&~ the .courtroom .1~pon -motion: ()f' couns.(~l.)
(Mr~ l{(\Gli~e opened to the Jury in be)i.alf of the plaintiff.)
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(Mr. Harman opened to the jury in behalf
of the defendant.
Mr. Craft: We would like to call Dr. Showalter
out of order.

page 3 ]

JOSIAH THOMAS SHOWALTER,
a witness called on behalf of the Plaintiff, being first duly
sworn, testified as follows:
DIRECT EXAMINATION
By Mr. McGhee:
Q. Kindly state your name to the Court and juryT
A. Josiah Thomas Showalter.
Q. What is your occupation T
A. Physician and surgeon.
Q. I believe you practice at the New Altamont Hospital in
Christiansburg, is that right T
A. Yes, sir.
Q. Dr. Showalter, did you have occasion to see John Francis
Saunders on March 19, 1962 f
A. Yes.
Q. Where was this f
A. At the New Altamont Hospital.
Q. What was his condition when you saw him f
A. Mr. Saunders was brought in at approxipage 4 ) mately 5:30p.m. on March 19, 1962, with the information that he ·had been in an automobile accident. He was extremely severely injured and had evidence
to indicate a fracture of his skull with hemorrhage; severe
fracture of his left femur just above his- knee; moderately
severe laceration of his scalp; a rather small laceration of
about an inch in length of hisleft chin, and probably a fracture
of his left j~w; and he was in great pain ,~nd was. dazed, I
would say, but- was not unconscious. He alsQ had some shock~
Q.. Mr. Saunders died that night, did he notf
A. He- died at 11 :40 p. m. March 19, 1962. .
Q. And you were the medical examiner -in the· case, ,also,
were you not f
A. I also acted as medical examiner in the case.
Q. To what did you attri'b~t~ hi.s d~~tht
A. I attributed death to ·a fracture o£ th~ ~kull·with hemorhage, the {)ther fractures described, namely,. his left femur,
laceration of the sQlllp, }aqeration of his chin, the probable
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Mabel Linda Saunders
page 5 )

fracture of his left mandible or jaw bone, and to
shock incident to those injuries.

Mr. McGhee: That's all, your Honor.
CROSS EXAMINATION
Bv Mr. Harman:
·Q. Dr. Showalter, did you see Mr. Saunders when he was
admitted?
A. Yes.
Q. Did you examine him Y
A. Yes.
Q. Did you make any blood test or other type of test f
A. I did not.
Q. You made no blood test or any other type of test f
A. No. I checked his blood pressure but I didn't do any
blood test.
Q. Yon were checking that for shock f
A. Yes.
Q. And to determine what his condition was!
A. Yes.
Q. You say he appeared to be dazed T
A ..Yes.
Q. Was he coherent T
A. I wouldn't say he was if we can take
page 6 ) degrees of coherency, he was not fully coherent
certainly.
Q. Did you, during your examination, detect any odor of
alcohol about this manY
A. I did not.
Q. You did not.
Mr. Harman: All right, sir, that's all.
Witness is excused.
MABEL LINDA SAUNDERS,
another witness called on behalf of the Plaintiff, being first
.
duly sworn, testified as follows :
DffiECT EXAMINATION
Bv Mr. Craft:
·Q. State ·your full name t
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Ellis W. Carner
A. Mabel Linda Saunders.
Q. How were you related to John Francis Saunders!
A. He was my husband.
Q. How long had you been married 7
A. Twenty-seven years.
Q. Did he provide you a home and support Y
A. Yes, sir.
Q. Were you in love with your husband T
page 7 ]
A. Yes, sir.
Q. Where were you living at the time he died Y
A. Pilot, Route 1.
Mr. Craft: I think that is all.
CROSS EXAMINATION

By Mr. Harman:
Q. Does Mr. Saunders have a son, Mrs. Saunders Y
A. Yes, sir, by a former wife.
Q. By a former wife 7
A. Yes, sir.
Mr. Harman: No further questions.
Witness is excused.
ELLIS W. CARNER,
another witness called on behalf of the Plaintiff, being first
duly sworn, testified as follows:
DIRECT EXAMINATION

By Mr. Craft:
Q. State your full name Y
A. Ellis W. Carner.
Q. What is your occupation!
A. Radio and T.V.
Q·. How old are you t
A. Forty-nine.
Q. I believe you said you lived at Christiansburg!
A. That's right.
.
Q. How are you related to Mabel Carner Saunders T
A. She is my sister. .·
Q. And she was the wife of John Francis Saunders that
was killed in this accident. T

Ellis W. Carner v. D. H. Hendrix

7

Ellis W. Carner
A. That's right.
Q. I ask you if you qualified as the Administrator of John
Francis Saunders?
A. I have.
Q. Is this a copy of your· certificate of
qualification?
page 9 )
A. That's right.
Mr. Craft: We introduce this as Plaintiff's Exhibit No. 1.
(Received and marked as Plaintiff's Exhibit No. 1.)

Q. Before John Saunders died did he and your sister live
together as husband and wifeY
A. Yes, they lived together twenty-seven years, I believe.
Q. And who provided her support and a home?
A. He provided for her all the time.
Q. Since his death where is his wife living now?
A. She is residing with me.
Q. Is your sister well Y
A. No, my sister is mentally ill.
Q. I ask you whether or not you qualified as committee for
your sister, Mabel Carner Saunders Y
A. Yes, I did.
Q. I ask you if this is a certified copy of your appointment
as committee for her!
page 10 ) A. That is right, it is.
Mr. Craft: I would .Jike to file this as Plaintiff's Exhibit
No. 2, sir.
(Received and marked as Plaintiff's Exhibit No. 2.)

Q. Does your sister have any other means of support other
than what you provide now?
A. She has some help from the welfare, Montgomery County Welfare Department, I believe in the form of state aid, at
the present.
Q. Did John Saunders have any children by your sisterY
A. No children by my sister.
Q. Did he have any childre~ by a former wife!
A. I am under that impression that he did.
Q. Have you ever seen that son T
A. No.
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Q. Has he ever been here?
A. No.
Q. Do you know where he is?
A. I learned since his death that he resided in California.
Q. And do you know where 1
page 11 )
A. No, I don't.
Q. Have you heard from him?
A. No, I haven't.
Q. Do you know whether your sistElr receiverl any correspondence from himf
A. N-one that I know of.
Q. You don't know anything about this accident that occurred, do you f
A. Well, I certainly wasn't there.
Q. So you didn't see it happen f
A. No.
Q. Do you know how much earnings John Saunders made?
A. His weeklv income as far as I am aware of was $50 to
$60 a week.
·
Q. What was his work?
A. He was an automobile body repairman.
Q. Where was he working when he died Y
A. He was working for Buddy Bishop, I. believe, who runs
a place of business out on the Riner Road.
Q. Do you know how old Mr. Saunders was at the time of
his death?
A. At the time of his death he was 63 years
page 12 ) old.
Q. How old is your sister f
A. I'm not sure, but I think she is may be, perhaps 55, 56
or 57.
Mr. Craft: That's all.
Mr. Harman: No questions.
Witness stands aside.
TROOPER R. C. KEESEE,
another witness called on behalf of the Plaintiff, being first
duly sworn, testified as follows :
DffiECT EXAMINATION
By Mr. Craft:
Q. State your full namef

Ellis
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Trooper R. C. Keesee

A. R. C. Keesee.
Q. What is your occupation Y
A. I am a state police trooper.
Q. Were you so employed on March 19, 1961 Y
A. Yes, sir, I was.
Q. Did you have occastion to investigate an accident near
Pilot, Virginia, involving a vehicle of John Francis Saunders 1
A. Yes, sir, I did.
Q. Please go forward and state your findings
page 13 )
based upon that investigation Y
A. I received a call to the accident between 4 :55 and 5 :15
p.m., and the best I could find out the accident happened at
4 :55, and I arrived at 5 :15.
The accident happened 6/10ths of a mile north of Pilot on
Route 615. There were two vehicles involved, a 1955 Studebaker sedan operated by John Francis Saunders, and a 1960
Ford sedan operated by Jimmy Rudolph Epperly, which was
parked. Mr. Epperly's car was parked on the right shoulder
of the highway headed towards Pilot, and the car being driven
by Mr. Saunders was traveling towards Pilot on Route 615.
Mr. Saunders car went off on the right side onto the
shoulder, and the left front of his vehicle struck the rear of
Mr. Epperly's vehicle. That knocked Mr. Epperly's vehicle
up a few feet, and Mr. 8aunder's vehicle then skidded around
into the highway, and the rear of Mr. Saunders vehicle then
struck the left side of Mr. Epperly's vehicle.
Q. Did you see Mr. D. H. Hendrix there!
A. Yes, sir, I did.
Q. Was his vehicle at the sceneY
page 14 )
A. Yes, sir.
Q. Did you talk ·with him '·about this accident?
A. Yes, sir, I did.
Q. What was he driving!
A. He was driving a 1960 International truck, a dump truck.
Q. Now, Trooper, you have referred to three vehicles: a
Studebaker driven by Mr. Saunders, a Ford owned by Mr.
Epperly, and a truck operated by Mr.. Hendrix.
A. Yes, sir.
·
Q. I have a picture, and if you will stllnd up so the Court
and jury can see it, and I will ask if you have seen this picture Y
A. Yes, sir.
Q. Looking at that picture, will yo,u .point out to the Court
and jury the three vehicles that you ·have referred toT
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A. This is the vehicle which was parked and owned by Mr.
Epperly (pointing on picture) ; this was the vehicle which
was driven by Mr. Saunders, and the truck is the vehicle
wh~ch was driven ·by Mr. Hendrix.
Q. Which direction were these three vehicles
page 15 )
going -or being operated at the time of this accident!
A. This car (pointing on picture) was parked here on the
right shoulder.
Q. That's the Epperly carY
A. That's right. This is looking towards Pilot in this
direction; and Mr. Saunders was headed in this direction;
and from my investigation Mr. Hendrix h~d been headed in
the direction of Pil-ot.
Q. And do you know what direction he was heading in at
the time of this accident?
A. This truck was being backed up into the driveway on
this side of the highway.
Q. In your conversation, you are referring to Exhibit No.
3. Now, I hand you Exhibit No. 1 and ask if that picture
reveals the same three vehicles you have previously described t
A. Yes, sir.
Q. And where is the impact damage to the Saunders car.
A. To the left front fender.
Q. In your previous testimony about Exhibit No. 3, using
the two together you stated in your explanation
page 16 ) that the Saunders vehicle struck the Ford and
then swerved around and struck it again, is that
correct of what you said you foundt
A. Yes, sir.
Q. Now, we will take these two exhibits and will you explain to the jury just what that investigation means with reference to the viewY
A. The first impact the left front of Mr. Saunders vehicle
struck this portion of Mr. Epperly's vehicle (indicating on
exhibit), and the car swung around in the highway and the
left rear of Mr. Saunders vehicle struck this portion of Mr.
Epperly's vehicle.
Q. That position shown in Exhibit No. 1 was the final position of these two vehicles f
A. Yes, sir.
Q. :J;>o you know whether they had been moved at the time
you arrived at the scene f

--~-
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A. To n1y knowledge they had not.
Q. Using Exhibit No. 11, which the evidence will be was
taken one day after the accident, explain to the Court and the
jury the direction these vehicles were being operated as shown
by this picture !
A. ~Ir. Epperly's v~hicle was sitting beside
page 17 ) this garage headed in this direction (still indicating); Air. Saunders Yehicle u·asheaded in this
direction; and Mr. Hendrix' truck had been headed in this
direction and bad been backed into this dri\"eway here.
Q. 'Yhere this parked car is f
A. Yes, sir.
Q. In other words, looking at Exhibit No. 11, and you have
pointed by heading in this direction it would be that the
\"ehicles were c.oming down the hill; the Saunders· car was
coming down the hill as viewed from this picture f
A. That's correct.
·
Q....·\nd would be approaching the back end of the garage,
whereas, you look at the picture you see the open end of the
garagef
.A.. That's right.
Q. Tell the Court and jury how much ,·isibility a car cOining down that hill, and approaching that garage, has up to
the point of this accident!
.A. Cmning down the hill to a point where you could see the
complete highway scene, I would sa~· it would be roughly 150
feet to see the complete area in here (indicating).
Q. And would that be true if there were a truck
page 18 )
in this area backing!
A. To see the complete truck it would be roughly 150 feet.
Q. Did you talk to Mr. Hendrix t
A. Yes, sir, I did.
Q. What did he state with reference to what had occurred f
A. He stated that he had pulled up and talked with a boy
that was working on the left side of the highway. He was
headed south in direction of Pilot. He talked with the boy
who was working on the left side of the highway, and he
stated that he had put his truck in reverse and was backing
up; he stated that he did not see any cars behind him, and
there was nothing to pre\"'ent the Saunders vehicle from
passing.
Q. Did he state that he had n1ade one or se,·eral trips to
this place where he was dumping this dirt f

--

~--
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A. As I recall he had been hauling dirt in this place before
this particular load.
Q. Were there any signs out indicating that he was working there in the area, any warning signs like "men working?"
page 19 )
A. No, sir.
Q. Did he state that he had anybody out
watching to alert traffic that he was backing and off loading
dirt at this point f
A. No, sir.
Q. Did he state that he had given anv sig-nal when he
backed his truck up f
·
A. Yes, sir, he stated the sig·nal was on.
Q. The signal lights on the truck f
·
A. Yes, sir.
Q. Is that the only signal he stated he gave?
A. That is the only signal I recall.
Q. What was the condition of the highway at the point
of this accident f
A. The highway I would say was damp. It had been wet
but had dried in spots and some spots were damp.
Q. Was there any break dirt or mud along the road at the
point where it happened?
A. There was dirt and mud on the highway. The spots on
the highway at this particular spot I don't recall.
Q. Did you see Mr. Doug Lester there!
A. Yes, sir, I did.
Q. Was he taking pictures while you were
page 20 )
there!
A. Yes, sir, he was.
Q. You know whether be was before or after you were, or
at the same timeT
A. I don't recall; I know we were there at the same time.
Q. Had Mr. Saunders' body been removed when you arrived!
A. Yes, sir, I met the ambulance as I was going down.
Q. Did you make any measurements of how far Mr. Saunders' car skidded before the initial impact f
A. The first mark was 84 feet from the first point of impact.
Q. Skid mark 7
A. It was a tire mark. I don't know whether it was due to
applying brakt>sor what, but it was a mark in the highway.
Q. I hand you picture No. 2, and ask you to stand at your
position here and point out to the Court and jury if that tire
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mark is reflected on that exhibit!
A. Yes, sir, the tire mar.k is here.
Q. Do you know what this white stuff is here
in the road!
A. No, sir, it could be the mud we were sp~aking of, but I
couldn't say for sure.
Q. On examining these pictures' today do they correctly
depict the scene as you saw it when you arrived there Y
A. Yes, sir, they do.
Q. Looking at Exhibit No. 3, which the Court and jury
have seen, it shows these three vehicles involved, and I ask
you whether or not the truck at the time you arrived and
made this investigation whether any part of it was on the
highway!
A. A portion of the truck was; I didn't make any measurement as to how much was in the highway, but there was a
portion of the truck in the highway.
Q. Still in the highway!
A. That's right.
Q. Was that the front end of the truck?
A. Yes, sir.
,
Q. Is that the end that would have been in the highway if he had been backing as he stated to
page 22 ] he had been!
A. Yes, sir.
Q. Did you go to the hospital and talk to Mr. Saunders?
A. I went to the hospital and went into the emergency room
- I knew Mr. Saunders_and he recognized me- and I told
him I would come back the next day and talk with him, and in
the meantime he died.
Q. You did get close enough to recognize him and speak to
him!
A. Yes, sir.
Q. Did you detect any odor of alcohol about him T
A. No, sir, I didn't.
Q. Did Mr. Hendrix state that he had been hauling all this
dayf
A. I don't recall whether any statement was made about
that or not.
Q. Did he state whether or 1,10t he was in the truck or out
of the truck when the accident.happenedT
A. He was in the truck.
Q. What did he ~tate with reference to the
page 23 ] time, how long he had been th~~~ Y
page 21 ]
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A. He was backing up and he heard a noise, I
don't know whether it was fron1 the tires, or the first impact,
and he stopped his truck immediately the first time he found
out something was g·oing· on, but I don't recall whether it was
when he heard the tires squeal or when he heard the first
impact.
Q. One or the otherY
A. Yes.
Q. When he heard the tires squealing or the first impact!
A. Yes, Sir.
Q. And he stopped his truck T
A. Yes, sir.
Q. Trooper, do you 1·ecall from looking at Exhibit No. 11,
this was taken one day after the accident, is that virtually the
same -scene that existed there on the date of the accident f
A. It appears to me to be, yes, sir.
Q. There was a pile of dirt here in front of this car at that
timeT
A. I don't recall about the dirt, but I do recall
page 24 ] that the dirt had been hauled in, and I would say
that the picture is true, it appears to be.
Mr. Craft : All right.
CROSS EXAMINATION

Bv Mr. Harman:
•Q. You say, Trooper, that there were 84 feet of skid marks
or tire tracks!
A. Yes, sir.
Q. I hand you here Exhibit No. 5 and ask you if you recognize that scene and tile vehicles in it f
A. That appears to be the scene, yes, sir.
Q. Does it appear to be· scene as you found it when you
arrh'·ed at the scene of this accident f
A. Yes, sir, it does.
Q. And it truly reflects the situation that you found there!
A. It appears to, yes, sir.
Q. Getting back to those tracks, were they from more than
one wheel, or one wheel, or what was the nature of them f
A. The track bv 1\fr. Saunders' carT
Q. Yes, sir. ·
A. The track by Mr. Saunders' car appeared to be left by
one wheel.
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Q. Could you determine from your investigation which wheel appeared to have left itT
A. I don't know which wheel. I would say from the wheel
on the right side, but I don't know which wheel.
Q. In other words, it came from the right side of the car,
but you don't know whether it was the front or rear wheel
on the right sideT
,
A. That's correct.
Q. So far as you knew the truck remained in the stopped
position and was not moved prior to the time you arrived
there at the scene T
A. So far as I know it was not.
Q. That was the information you received T
A. That's right.
Q. Thi·s skid mark you speak of started back 84 feet toward
Christiansburg from the point of impact with the vehicle belonging to Mr. Epperly's sonY
A. Yes, sir.
Q. Now, how much further down the road was the truck
when you arrived from the point of the initial impact?
A. I don't have that measurement.
page 26 ]
Q. You do not Y It was some considerable distance, wasn't it Y
A. Well, it was several feet down the road. I don't remember exactly how far.
Q. You didn't actually determine what portion, if any, of
the truck was in the road either by measurement, did you?
A. No, sir, I didn't.
Q. I believe you were right busy there, weren't you T
A. Yes, sir, I was.
Q. It was right at work time and when people were going
home from work, and you had a good bit of traffic to work
and I expect you had your hands full, didn't you T
A. That's right.
Q. You haven't measured the distance that you could see
coming around that sweeping curve to the right, have you,
to determing how far you could see down the hill there, or
can you estimate itT
A. What I did, I went from the first impact and I walked
back up the highway toward ·christiansburg, and
page 27• ] I stood in the center of the road to about where
I thought the driver in the automobile would be,
and I walked down the road to where I could fully see the
·
scene and it was about 150 feet.
page 25 ]

L____ __
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Q. Was this Epperly Ford automobile, was its position
changed by the impact 1
A. Yes, sir.
Q. Was it knocked one way or the other, or how did it move!
A. It was knocked forward.
Q. It was knocked forward, how far forward?
A. I don't have that, but I would say probably four feet,
three or four feet.
Q. And that represents an estimate too as I understand it Y
A. Yes, sir.
Q. Do you recall going over to Mr. Hendrix' truck after
you arrived at the ·scene?
A. I recall recall checking his lights on the rear of his truck.
Q. Did you check them to determine whether they were
operating!
A. They were operating, yes, sir.
page 28 ]
Q. You recall whether or not when he turned
the switch on the lights started flashingY
A. The light was flashing. I don't recall whether it was
when he turned the switch on, or whether I asked him - you
mean the ignition key?
Q. Yes, sir.
A. I don't know about that. I do know that the lights were
working.
Q. Correctly Y
A. Yes, sir.
Q. And what type of flasher or signal light did this truck
have!
A. It had the blinker -lights.
Q. Standard equipment Y
A. Standard blinker lights, yes, sir.
Q. And were those blinker lights properly operating and in
good order so far as you could determine Y
A. Yes, sir.
Q. Let me ask you this, Trooper, on back up towards Pilot
Mountain did you notice that the Highway Department had
been building up the shoulders along there, do you recall that Y
A. On up at the top of the mountain there
page 29 ] was a lot of mud and dirt on the highway, but
I don't know who put it on or why it was on.
Q. How about on down between say 200 or 300 feet the other
side of Mr. Epperly's was there any dirt or mud in the highway!
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A. I don't recall, but I do recall that at the top of the
mountain there was a lot of dirt.
Q. Was there any evidence that a road grader or scraper
had been working along there on the shoulders?
A. No, sir, I don't recall.
_
Q. Now, you say it would take 150 feet to see the complete
truck back from the point of the initial impact. You could see
a portion of it further, couldn't you t
A. Oh, you could probably see a part of it.
Q. Two hundred feetY
A. I wouldn't sav 200 feet.
Q. One hundred "'and seventy-five t
A. May be.
Mr. Harman: That is all, thank you very much.
Witness stands aside.
page 30 }

DOUGLAS D. LESTER,
another witness called on behalf of the Plaintiff,
being first duly sworn, testified as follows :
DIRECT EXAMINATION

By Mr. McGhee:
Q. Kindly state your name to the Court and jury!
A. Douglas D. Lester.
Q. Where do you livef
A. Christiansburg.
Q. What is your occupation T
A. Photographer.
Q. How 1ong have you been so engaged?
A. About fourteen years.
Q. Mr. Lester, did you have an occasion to go to the scene
of an accident on Route· 615, which occurred on March 19,
1962!
A. Yes, I did.
Q. Did you take photographs at the scene of the accident?

A. Yes, sir.
Q. Mr. Lester, I hand you a group of pictures numbered
one through twelve, and ask if you took those picpage 31 } tures! Look at each one of them, sir.
(Witness looks at each picture)
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A. This one I did not take.
Q. Look on the back and state to the Court and jury which
one that is!
A. Exhibit No. 5.
Q. You did not take that one?
A. No, sir.
Q. Would you kindly look at the rest.
A. The· remainder I did.
Q. Mr. Lester, how did you g-et word of this accident Y
A. I think on this particular one I heard of it on a radio
tnonitor.
Q. That is a radio which you have on your car?
A. Yes, sir.
Q. Then did you proceed directly to the scene of the accident!
A. Yes, I did.
Q. About what titne did you arrive there!
A. By the clock I don't recall, but it was in the vicinity of
very close to five o'clock.
Q. To your knowlege had the vehicles involved
page 32 ]
in this accident been moved prior to your arrival
there7
A. Not to my knowledge.
Q. What was the condition of the highway at the point
where Epperly's garage is situate, Mr. LesterT
A. It was a clear, dry day, and there was a lot of soil or
dirt and such as that scattered on the roadway.
Q. Was it muddy!
A. The dirt was damp. The general conditition was not
muddy because it was a clear, dry day, but the soil that was
scattered on the road was damp and it was in a muddy condition.
Q. Did you view the vehicles in detail as they were situate?
A. Yes, I did.
Q. Was the Hendrix truck, the 1960 International truck, on
the highway or not Y
A. The front portion of the truck was on the asphalt.
Q. I hand you a picture, Exhibit No. 3, and ask you if the
picture reflects the Hendrix truck on the paved portion of
the highway 7
page 33 ]

Mr. Harman: Your Honor, please, I think that
requires an interpretation.
The Court: It requires an interpretation. He can state
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whether it does or cloes not reflect the scene as he saw it, and
the jury can draw their own conclusion from what the picture
shows.
~lr. McGhee: "\Ve except to the ruling of the Court.

Q. Mr. Lester, can you show from that photograph where
the edge of the hard surface is T
A. Yes, I can.
Q. Would you step here before the jur)T Mr. Harman: (Interrupting) May it please the Court, we
are getting into the same area and same field. It calls for
an interpretation.
The Court : Yes, you are. The jury can examine the picture
and draw their own conclusion.
Mr. McGhee: We except to the ruling of the Court on the
grounds that Mr. Lester is a professional photographer and
is capable of The Court: Mr. Lester is a professional photographer and
he can testify to the scene as he saw it from the photograph,
but he cannot interpret it. That is entirely up to
page 34 ] the jury. He can point out on the picture what
the different objects are.
Mr. McGhee: Then if I understand the Court's ruling he
can point out where the road was f
The Court: If he knows where the shoulder was he can
point it out.
By Mr. McGhee:
Q. Mr. Lester, with reference to Exhibit No. 3 would you
kindly point out to the jury where the edge of the road is shown
on that picture!
A. This is the asphalt road and this rough looking line that
you see here that is the customary rough edge of the asphalt
that you find on any road. From here over to here that is
not a paved portion.
Q. I show you Exhibit No. 2 and ask yon what does that
picture reflect, what does it showY
A. This is Route 615 looking south toward the town of Pilot.
It shows the two vehicles involved in the accident. It shows
the skid mark leftby the Saunders vehicle.
Q. Where does that skid mark lead to with reference to the
road!
'
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A. It leads to the rig·ht and off the right edge of the asphalt.
Q. And leads up to the point of iinpact f
page 35 ]
A. That's right.
Q. I ask you is this the mark you referred tot
A. The black n1ark that you see there.
Q. That was the 1nark 1nade by the Saunders vehicle1
A. Right.
Q. Mr. Lester, had you arrived at the scene of the accident
before Mr. Saunders was removed?
A. As I arrived the ambulace operators were pufing Mr.
Saunders on the stretcher, picking hin1 up.
Q. Had Trooper l{eesee arrived at that tinte?
A. No, sir.
Q. In other words, ~·ou got there prior to the time he got
theref
A. Yes, sir.
Q. ~Ir. Lester, I hand you Exhibit No. 3, and I will ask you
if that photograph indicates a skid mark made by the Ford
auton1obile after being struck by the Hendrix automobile!
~Ir. Harman: ~Ia~· it please the Court, that
calls for a conclusion.
·
The Court: He can point out the mark on there, but who
put it do"~u and when it was put down would be supposition.
Mr. ~IcGhee: Your Honor, I belie,·e if I could speak to the
Court in chan1bers with this picture that it would be so
obvious.
The Court: If it is that ohdous I think the jury can draw
their conclusion.
Mr. McGhee: I just wanted hin1 to point to it.
The Court: Point to the skid mark if You want to.
Mr. McGhee: All right.
·

page 36 ]

Q. ' 'ould rou point to the skid 1nark on the picture left
by the Ford ,·ehicle f
llr. Harn1an: If it please the Court The Court: I just ruled on that.
Mr. :McGhee: Can I ask him how far the distance is f
The Court : Yes.
By

~Ir.

McGhee:

Q.

~fr.

Lester, there is an obvious mark
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page 37 ]

leading up to the left wheel of this Ford automobile, can you give the jury approximately the
distance of that mark Y
A. A distance of 3 or 4 feet, not exceeding 4 feet. (Picture
.is shown to jury)
Q. Mr. Lester, there is an Exhibit No. 11 here, which was
taken the day after the accident, I believe, is that correct, sir f
A. That is correct.
Q. Mr. Lester, at the time you took this photograph were
the physical facts - I realize the vehicles had been moved but were the physical facts the same 'vhen you took this
photograph as the day before the accident occurred Y
A. The general physical characteristics that you have here,
with the exception of the automobiles, is the same.
Q. And the pile of dirt here, was it there T
A. There were piles of dirt. I don't know whether this
specific one was there, but you have the same general physical
features.
Q. All right, sir. Mr. Lester, you can positively testify
from being at the scene, independant of any photopage 38 ) graphs that you have taken, that the 1960 International truck being driven by Mr. Hendrix was
on the paved surface of the highway, is that correct, sir!
A. That's right, because always in accidents - in photographing accidents you need a view of each direction of the
road.
Mr. Harman: May it please the Court, I object.
The Court: I sustain the objection.
By Mr. McGhee:
Q. Answer the question, Mr. Lester, whether it was or was
not on the hard surface Y
A. It was on the hard surface.
Q. Can you tell us how much it was on the hard surface f
That is, at the time you arrived at the scene.
A. The edge of the asphalt ran approximately at the door
of the cab.
Q. Which .side of the road, Mr. Lester, was the truck situate
when you arrived there Y
·
A. It was on the right side as you proceed south.
Q. That would be the west side of 615, would it not Y
page 39 ]

A. That's right.
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Mr .

~IcGhee:

Take the witness.
CROSS

EXA~IINATION

By Mr. Har1nan:
Q. Look at this No. 3, Mr. Lestert Does that appear to
retlect the situation so far as the \·ehicles were concerned when
you arrived at the scene of the accident f
A. Of the two cars it does, yes. Your line of vision, your
perspectiYe I can't say on the truck.
Q. You can't say about the truck 1
A. That's right, whether it was moYed prior to the picture
I 1nade or befo1·e.
Q. They seen1 to be the sa1ne people that happens to be in
eYery one of your photographs, don't they T
A. The people you see in these photographs were there for
better than an hour.
Q. You are a. prett~· good 1nan on perspectives, are you t
A. (No answer)
Q. Let n1e ask you this question. Can ~·ou point out in this
photograph where the edge of the pavement is 1
page 40 ]
A. Yes, sir, the edge of your paven1ent runs
right down here (indicating on photograph).
Q. Now, would ~·ou get up here and point that out to the
juryf
The Court: ".,.hich exhibit is this f
This is Exhibit No. 1 and I 'n1 asking him to
point out where the edg·e of the paYement is.
Mr. Craft: Your Honor, we object to that.
The Court: He's doing· the same thing you objected to when
lir. ~IcGhee was asking the question. I oYerrule the objection.
l\Ir. Craft: We except.
~Ir. Har~uan:

A. The edge of the paYemeut runs right along· here, just
short of this car.
~Ir. Harman:
Q. Did you measure the portion of the truck which was on
the asphalt f
A. Did I measure it f
Q. Yes.
A. No, I did not.
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Q. Do you have any independent recollection as to how you
placed it at the doorf
page 41 ]
A. That is what I started to explain a minute
·
ago and you all objected to.
Q. I asked if you had an independent recollection?
A. Yes, I have an independent recollection.
Q. Without the aid of any photographs or the interpretation of any photographs?
A. That's right.
Q. Now was it the front of the door or the back of the door?
A. It was at the door handle.
Q. Facing the edge of the pavement was at the door handle?
A. Approximately, yes, sir.
Q. You're positive about that!
A. Yes, sir.
Q. You arrived about the time the ambulance. was leaving?
A. That's right. They were in the preparation of picking
up Mr. Saunders.
Q. So the entire northbound lane was free and clear of the
truck, wasn't it Y
A. At that time, yes.
Q. And a portion of the southbound lane the
page 42 )
truck was not blocking that, was it 7
A. Not having any center line I can't specify a lane as such.
Q. The center of the road would divide it, wouldn't it Y
A. At the time I was more interested in the accident than
the center line of the road.
Q. You were more interested in the accident than the center
line of the road, and you were· busy taking photographs,
weren't you?
A. I was taking photographs, yes, sir.
Q. There was a lot of mud down there Y
A. There was considerable mud.
Q. And it was difficult to tell where the edge of the road
was, wasn't itt
·
A. No, because you've got a drop there on the edge of the
road.
Q. But you place it right at the door handleY
A. A~s I say, approximately, not preoisely. I didn't drop
a plumb line, no, sir.
Q. You at first said it was at the door, and I asked you
whether it was the front or the back and you said it was at
the door handle t
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page 43 )

A. It was on the door handle side of the door,
yes, sir.
Q. On the door handle side of the door, now what do you
mean by that, Mr. Lester 1
A. W eU, customarily on a truck the handle is on the side
of the truck next to the bed.
Q. It was on the door handle side of the door T
A. Well you got hinges on one side and a handle on the
other side, and it was on the side opposite the hinges where
the handle is. It was on the back side of the door.
Q. I see, but you didn't mean it was directly under the door
handleY
A. No, sir, you asked me which side of the door and I was
trying to locate the side for you.
Q. I understood you to say it was under the door handle.
I certainly don't want to misquote you. That's aU.
RE-DIRECT EXAMINATION
By Mr. McGhee:
Q. Mr. Lester, Mr. Harman has just questioned you in
relation to Exhibit No. 1, and he asked you a quespage 44 ) tion relative to the edge of the road. I will ask
you if at that point the road does not curve to the
right?
A. It does.
Q. And at this very point where these three vehicles are
setting does the road curve to the right Y
A. It curves to the right as you approach it and beyond.
Q. All right, sir. Now, Mr. Lester, I will ask you if you
are related to either of the parties to this action 1
A. No, sir.
Q. Do you have any interest in the outcome of this action!
A. No, sir.
Mr. McGhee: That's aU.
Witness is excused.
(A five minute recess was granted by the Court, after which
proceedings resumed.)
Mr. Craft: Before we begin with this witness counsel for
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the plaintiff and defendant have stipulated that the age of
:Nirs. Saunders is 55 years.
1\Ir. Harman: That's correct.
RONNIE ALVIS EANES,
another witness called on behalf of the Plaintiff,
being first duly sworn, testified as follows :

page 45 ]

DIRECT EXAMINATION
By Mr. Craft:
Q. State your full name?
A. Ronnie Alvis Eanes.
Q. How old are you T
A. Nineteen.
Q. And your name is Ronnie Eanes T
A. That's right, Ronnie Alvis.
Q. And where do you live f
A. Pilot.
Q. Do you live with your family there Y
A. That's right.
Q. That your father Y
A. Yes, sir.
Q. You are aware, of course, of the accident in which John
Saunders was killed that occurred near your home T
A. That's right.
Q. Looking at Exhibit 12, I ask you to point out your home
to the jury and the Court T
A. (Indicating on picture) It's right here,
page 46 ] the big white house.
Q. On the day of this accident were you at
horneT
A. That's right.
Q. Where were you Y
A. I was right over there in the garden cutting up a tree.
Q. By the garden, which side of the house is the garden on 7
A. It's on this side (indicating on picture).
Q. On this side of the house which is the side nearest the
Epperly garage f
A. Yes, sir.
Q. And how far up in the garden were you Y
A. Just about in here (still indicating).
Q. How far would you say you were from the road Y
A. Fifty feet may be.
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A. That's right.
Q. Fifty feet. Do you know Mr. D. H. Hendrix?
A. That's right.
Q. And he had been hauling dirt there that day, had he
not!
A. Yes, sir.
Q. Where had he been dumping the dirt T
page 47 ]
A. He had been dumping it across the road
from our place.
Q. Over in Mr. Epperly's garage?
A. That's right.
'
Q. Just before this accident happened did you see Mr.
Hendrix drive up in his truck?
A. Yes.
Q. And which side of the road was he on T
A. He was on the right hand side.
Q. The righthand side going in which direction, going towards your house t
A. Yes, that's right.
Q. Did he stop f
A. Yes, he hollered at me before he stopped.
Q. He hollered at you before he stopped f
A. Yes.
Q. Then what did he dot
A. He stopped and hollered, and I turned around while he
stopped, and then he put it in gear and said, ''We're going
to haul your dirt tomorrow.''
Q. He said, "We're going to haul your dirt tomorrow!"
page 48 )
A. That's right.
Q. Then what did the truck do Y
A. He backed on up.
Q. He backed up Y
A. Well, he backed into the place at Mr. Epperly's garage.
Q. And did you see the accident happen Y
A. Well, just the second time the Saunders car hit.
Q. You saw the second time the Saunders car hit. By that
do you mean that the Saunders car had hit once and veered
around!
A. That's right. I seen it veer back around and hit again.
Q. You saw Mr. Hendrix truck; did you see this truck stop
or not f Or were you looking at that?
A. When I heard the tires I looked at his truck right then
because it was the closest, you know, to my eyes, and he
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stopped, and I looked on up the road further and that's when
I seen the car wheel back around.
Q. Did you hear the truck backing before or after you heard
the tires squeal Y
page 49 )
A. I don't know.
Q. You don't know Y
A. No.
Q. You know whether or not the truck was backing when
you heard the tires squeal f
A. When I turned and looked at the truck it had stopped.
Q. The car though was then hitting the second time, is
that correct!
A. I don't know.
Q. You say you saw the car when it veered around and hit
the second time 7
A. That is when I looked at his truck and then glanced off
and looked at the ac.cident.
Q. And when you looked and saw the Saunders car hitting
the second time the truck was stopped Y
A. That's right, yes. It was stopped when I heard the tires
skidding at the beginning, and I looked at his truck and I
couldn't figure out what it was until I looked on up the road
further.
Q. Now, I'm going to ask you this one question, the first
thing you heard was what!
A. It was the tire skids.
Q. The tire skidding!
page 50 )
A. That's right.
Q. And then what was the first thing· you saw
when you looked up!
A. I turned around and looked at his truck.
Q. And what was the next thing that you saw!
A. When I turned again after I glanced at the truck a
couple of seconds I turned and looked further up the road
and seen the car wheel back around and strike again.
Q. Wheel back around. Then the car had already struck
the other car one time Y
Mr. Harman: If it please the Court, Mr. Craft is crossexamining the witness.
·
The Court: I think he's leading a little bit there.
Mr. Craft: Your Honor, I'm trying to find out the sequence
of events that ooourred, and I'm not trying to lead the witness.
Mr. Harman: We will be glad for the witness to testify.
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Mr. Craft: I understand, Mr. Harman, I'm not trying to
lead the witness. He's a young boy.

Q. How old are you f
A. Nineteen.
Q. You were eighteen then f
A. That's right.
Q. You didn't see the accident, I believe you said, but you
saw the car hit the second time, am I correct in that!
A. That's right.
Q. That is what you saw?
A. That's right.
Q. And before the accident happened you said you saw the
truck pull up there and stop and the man yelled to you that
he would bring the dirt and then he backed up T
A. That's right. Then I went back to cutting wood.
Q. Now, when you saw the truck stop, I will ask you to
look at this picture, is that the picture you saw of the truck?
A. How is that?
Q. Is that where the truck was when you looked at it 7
A. Yes, sir.
Q. That is as shown in Exhibit No. 3.
page 52 ]
Did you hear the tires of the Saunders car
before the impact T
A. Yes, sir.
Q. That was before you saw the Saunders carY
A. That's right.
Q. And was the truck backing when you heard those tires f
A. Yes, sir.
page 51 ]

Mr. Craft: That's all.
CROSS EXAMINATION
By Mr. Harman:
Q. Ronnie, let me get it straight on the sequence of events.
Now, you were up in the yard there cutting up a tree, you sayf
A. Yes, sir.
Q. You were chopping up a tree that had been cut down
sometime before!
A. Yes, sir.
Q. Making firewood out of itf
A. Yes, sir.
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Q. Now, you said you noticed ~Ir. Hendrix pull up and
stop, and he hollered something to you T
A. Yes, he hollered before he stopped.
Q. What did he holler to you f
page 53 ]
A. He just hollered my name and I turned
around and as he shifted into gear he said that he was going
to haul our dirt tomorrow.
·
Q. A:s he shifted into gear!
A. That's right.
Q. What do you mean by that 7
A. You see I could hear it as it shifted into gear.
Q. You heard him shift gears on the truck 7
A. That's right.
Q. He didn't stay there any length of time, did heY
A. No.
Q. How long was he stopped 7
A. Just a second, just long enough to put it in gear and
back up.
Q. Then what did you do Y
A. Then I went back to cutting wood again.
Q. How long a period of time elapsed before you heard the
squeal of brakes· that you referred toY
A. Oh, I cut three or four sticks of wood.
Q. In other words, the truck started backing
page 54 ] up and you started cutting wood, and you cut
three or four pieces of wood before you heard any
tires squeaJingY
A. That's right.
Q. When you heard the tires squeal what did you doY
A. Well, I turned and looked at his truck.
Q. And what was his truck doing at that timet
A. It was stopped and on the other side of the road.
Q. His truck was stopped when you looked up then 7
A. That's right.
Q. Did you determine whether or not the truck was on or
off the road at that point f
A. It was off.
Q. It was off the road Y
A. That's right.
Q. Was any part of it on the road 7
A. If it was I couldn't say it was.
The Court: I didn't hear the last answer.
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Mr. Harman: He said, "If it was I couldn't say that
it was."
page 55 )

Q. So what you saw or appeared to see was
the truck off the paved portion of the road f
A. Yes, sir.
Q. I hand you here a newspaper photograph marked Exhibit 5, and I ask you if that represents the position of the
truck as you saw it when you looked upf
A. Yes, this is a better picture of it and shows the truck
Inore back to where it was, than the others.
Q. This more nearly reflects in your mind the position of
the truck than in Exhibit No. 1 t
A. That's right.
Q. Now, Ronnie, when you looked up you looked first at
the truck, and then you looked around and saw the car f
A. Yes, sir.
Q. \Vhat was the car doing at that time f
A. It wheeled back around and struck the Epperly car.
Q. It was wheeling back around and hit the Epperly car
againf
A. That's right. I seen the back end come up.
Q. Now, at that point was there any traffic in
page 56 )
sight either towards Christiansburg or toward
Pilot!
A. No, there wasn't.
Q. No other traffic. 1Yas there any other people around
there that vou know of f
A. No. .
Q. What did you dot
A. It sort of dazed n1e a minute and then I rushed off the
bank to see if there was anything I could do.
Q. Did you notice whether or not the signal lights on the
truck were operatingf
A. Yes, they were going.
Q. And what lights were operating on the truck f
A. The righthand signal light.
Q. \Then was this that ~·ou noticed the right signal lights
operatingf
A. It was when I came off the bank because I looked at
Don then, and then on up to the c.ar.
Q. In other words, when you came off of the bank y·ou
noticed that the signal lights were flashing!
page 57 )
A. Yes, because you know how they stand out.

Ellis W. Garner v. D. H. Hendrix

31

Ronnie .Alvis Eanes

\

Q. Did you render any first aid to Mr. Saunders!
A. Yes, myself and two others helped get him out from
under the Epperly car.
Q. He was under the Epperly car.
A. Yes, he was sort of up under the door.
Q. Sort of up under the door? ,
A. That's right.
Q. And did you help get him out f
A. I helped raise the car up and Mr. Aubrey Epperly pulled
him out.
Q. Mr. Epperly pulled him out and you helped raise the
car up7
A. That's right.
Q. Was he alive at that time?
A. Yes, he was.
Q. Were you close to him Y
A. Yes.
Q. How closeT
A. I imagine I touched him.
Q. You touched him Y
A'. That's right.
Q. Did you notice anything unusual about him?
page 58 )
A. His eyes looked awful funny.
Q. His eyes looked funny Y
A. That's right.
Q. Anything else!
A. At first he acted like he was to hisself and after he sort
of went into a daze like.
Q. Do you know whether or not Mr. Saunders was wearing
glasses!
A. No.
Q. Did he have any glasses on when you arrived thereY
A. No, he didn't.
Q. Did you see any glasses in and about the road there or
in the carY
A. No, sir, I didn't.

Mr. Harman: That's all.
Witness stands aside.
Plaintiff Rests. (12 :30 p.m.)
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Mr. Harman: May it please your Honor, the defendant,
by counsel, moves the Court to strike out the plaintiff's evidence in the case and enter up summary judgment for the
defendant pursuant to the rules of the Court on the following
grounds:
That the evidence of the plaintiff fails to show any negligence on the part of the defendantand that the defendant
was not guilty of any negligence which proximately caused
this accident.
The only evidence in this case is that Mr. Hendrix pulled
up, stopped, spoke to this witness as he shifted gears, gave a
proper signal and backed off the road at a time and place
where that was a normal act, and that there is no evidence of
any improper conduct or impropriety on the part of the ·defendant.
Mr. McGhee: The duties of Mr. Hendrix are to so operate
his vehicle and to use due care so as not to injure, or be likely
to injure, any other person normally using the highway. An
integral part of that duty is to observe care commensurate with the conditions then and there existing, and the evidence in this case shows that Hendrix had
page 60 ) dumped dirt there previously 'and was familiar
with the scene coming down off that mountain and
had come down off that mountain a number of times hauling
that dirt. He was thus charged with knowledge of the poor
visibility and the short distance of visibility testified to by
Trooper Keesee. He set forth no flare to anybody to warn of his
actions, and in so doing, under conditions of this case, he is
guilty of negligence.
He is secondly negligent in stopping on the highway, which
is forbidden by statute.
He is also negligent in backing onto the highway in that
fashion, which is forbidden by statute.
He is forbidden by statute from stopping on the highway
to discharge cargo, and that is shown in the picture of stopping
on the highway. That is in the evidence of Trooper Keesee
and Douglas Lester. The evidence is sufficient to show in view
of the short distance of visibility that Saunders was seized
with a sudden emergency created by Hendrix. He was negligent in that regard. The evidence to this point shows without
any doubt that what made Saunders apply those
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brakes was an emergency with which he was
faced. There was a distance of 150 feet in which
he had to do something to avoid an obstruction in the highway.
Hendrix is guilty of impeding the flow of traffic on that highway and that is negligence. On his admission to the State
Trooper it makes a prima facie case. The pictures make it a
prima facie case.
The Court: What was his statement'
Mr. McGhee: He admitted to the State Trooper he heard
the brakes squealing and stopped, which indicates he was
backing prior to the time the brakes were applied.
Mr. Harman: It is not illegal to back on the highway.
The Court: Show me a statute that says you cannot back
into a driveway on the highway.
Mr. McGhee: You have to do it with reasonable care under
the circumstances, and he was charged with notice of that
slight distance there and he created a sudden emergency for
other vehicles coming down _that highway, and the pictures
show that he was blocking that highway.
The Court: The evidence of your man is that he was off
the road at the time of the impact.
page 62 ]
Mr. McGhee: The evidence of Douglas Lester
and the Trooper shows he was on the road and
the defense evidence shows that he was on the road.
Mr. Harman : There is no negligence, no illegal act; there
is nothing that he did that he shouldn't have done, and nothing
that he did not do that he should have done.
The Court : You cannot presume neg.Jigence from the happening of an accident. You have to point out the specific
negligence in order to make a prima facie case.
Mr. Craft: You know the Supreme Court said that pictures
speak louder than words, loud and clear.
Mr. Harman: I cite the case of Brooks vs. Huppman, Va.
200, p. 488 at p. 494; and I would like to call your attention
to Messick v. Barrow, 194 Va. p. 382, in which the Court sets
up the duties, and I submit the evidence shows that we have
complied.
Mr. Craft: You are talking about occasional backing of
vehicles on the highway. Here is a man off-loading dirt on
a curve and a hill knowing that there was onpage 63 ] coming traffic there at this time of day, and which
was heavy, and he puts out neither a lookout or
sign and makes no effort to warn or alert people of his actions, and the only thing that the evidence indicates that he
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may have donewas to give a signal, which would not have
been visible by the Plaintiff's decedent. He did not give a
signal visible to this plaintiff.
Mr. McGhee: He is guilty of negligence on Section 46.1-214
which allows 500 feet of visibility when he is going to turn
from direct traffic. The evidence is that his visibility was 150
feet. He turned so as to proceed in the opposite direction.
The Court: This is turning around in the middle of the
road to go back from whence he came.
Mr. McGhee: He is also guilty of negligence under 46.1-250.
Mr. Harman: He was not unloading on the highway.
The Court: The evidence in this case is that he pulled to a
stop, put the truck in gear- I think the reasonable inference
is that it ,\~as reverse gear- and started backing and cutting
so that the back end of his truck went into the
page 64 ] drive way first and he was not stopped discharging or taking on cargo. And your own witness
testified that when he looked after hearing the squealing of
brakes and the truck was off the highway.
Mr. McGhee: The truck was still moving when he first
heard the squealing of tires. The pictures show that it
stopped on the highway. Douglas Lester said that it stopped
on the highway and Trooper K·eesee said it was stopped on
the highway and it is a question for the jur~ to determine.
The Court: That section is not applicable. He was not
discharging a cargo on the highway. There's no evidence
to what point he was going to discharge his cargo. He said
he stopped and was in the process of backing when he heard
the noise and at that he stopped. This statute deals with having stopped of his own volition, having reached the point he
wished to discharge the cargo.
Mr. 1\icGhee: A motorist is required not only to look to the
rear before backing, but also during such operation, and since
the view to the rear is restricted due care, under the particular
circumstances, may require additional precaution, such as
signaling his intent before backing, moving
page 65 ] back slowly, sounding his horn, etc., having a
flagman to warn approaching traffic, walking to
the rear of his truck to ascertain if there are small children in
its path. This n1an is guilty of negligence because he knew the
conditions that existed there; he knew the short visibility and
should have sounded his horn; he should have used an assistant guide driver; l1e should have posted a warning sign, and
all those things he failed to do, and thus he is guilty of negligence.
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The Court: Where is there any law requiring him to back
into a driveway to post any warning or flagman.
Mr. McGhee: The conditions would dictate that. Messick
v. Barnum, 194 Va. p. 382 at page 389, is in point. The same
degree of care and caution should be exercised in our case.
The Court: In the case of Brook's Admr. vs. Hupphan,
200 Va. p. 488 at p. 494, it very clearly gives the duty and
the burden placed upon the plaintiff.
At this time I am going to take your motion under advisement and hear the defendant's evidence.
Mr. Harman: Exception.
page 66 ]

(Adjourned for lunch at 1:00 p. m. until 1:50
p.m.)
.

Proceedings resumed at 1 :15 p. m. in the courtroom.
lir. McGhee: We are not certain whether or not Trooper
Keesee stated the speed at the scene of the accident, and
counsel have agreed to stipulate that the speed limit was 55
miles per hour.
WILLIE RAY GEARHEART,
a witness called on behalf of the Defendant, being first duly
sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Harman:
Q. State your name, please!
A. Willie Ray Gearheart.
Q. Where do you live?
A. Pilot, Virginia.
Q. What is your business!
A. I have a garage at Pilot, a garage and service station.
Gearheart's Garage.
Q. You run a garage and service station T
A. That's right. I've got two wreckers, wrecker service
there.
page 67 ]
Q. Did you know Mr. John Saunders?
A. Yes, sir.
Q. Was he a customer of yours Y
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A. Yes, sir, he was. He was an employee of mine at one
time.
Q. He was employed by you at one time and he was a
customer?
A. That's right.
Q. You recall the fact that he was injured in an accident
and died about a year ago last March f
A. Yes, sir.
Q. Did you know the Studebaker car, Mr. Gearheart, that
he was driving at that timef
A. Yes, I knowed Saunders' car because I had checked it u
time or two for him.
Q. Prior to this accident when was the last time that you
had seen or checked that car?
A. It was two or three days before he got killed.
Q. Two or three days before he got killed.
A. That's right.
Q. And what did you cheek about the cart
A. Well, he pulled up in my place of business
page 68 ) and talked about getting the motor overhauled
and wanted to know what caused it to take so
much differential grease. We put grease in it a time or two
before then. And I told him to get down ·on his knees and
look and grease was coming out of both rear wheels at the
grease seal, and I told him he would have to have seals put
in, and he said as soon as he got the money he would have it
done.
Q. What is a grease seal on the rear end of a car?
A. That is what holds the grease in the differential to keep
it frmn going on the brakes.
Q. It is the mechanism that holds the grease in the gear boxT
A. That's right.
Q. And keeps it from going down in your brakes etc. Y
A. That's right. It's got three seals, one around the drive
shaft, that let it come out on the ground; but it's got one on
each axle and that let it go on the brakes.
Q. In other words, if that seal was defective that permits
the grease from the gear box or differential to go on to the
brakes?
page 69 )
A. That's right.
Q. Have you had any experience with grease
on brakes?
A. Yes, sir, I'm an authorized state inspector, and every
meeting I',·e been to they caution us thoroughly· about that
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because is not safe to be on the highway when it's leaking
grease on the brakes. You don't have proper control of your
brakes when you've got grease on them.
Q. And you pointed this out to Mr. Saunders two or three
days before T
A. That's right.
Q. That was prior to the accident f
A. That's right.
Q. Now, did you.go down to pick up that car after the accident!
A. Yes, sir.
Q. That was the day of the accident t
A. Yes, sir, between four and five o'clock. I don't know
exactly what time it was.
Q. Late in the afternoon?
A. That's right.
Q. Now, on that occasion did you again have an
page 70 ) occasion or opportunity to look at the seals on
that car to determine whether or not thev were
spilling grease T
•
A. The car had spun around and going back in the same
direction it was coming, and after the Trooper okayed for me
to hook to the car I did and raised up the front end which was
badly damaged and started to pull it out of the highway to
clear the road and both rear wheels was locked, so I went
ahead and drug it out of the highway. I took the drive shaft
out because I figured the differential was locked up and so I
dropped the drive in it, and it still wouldn't roll. I checked the
emergency brake cables and they was loose, I checked both
of them and it still was locked when I tried it the second time.
And then some of them said he had a heel holder on it, and
I said, "I don't know about that. And I turned the front wheel
and the front wheel rolled, which ev·ideutally there wasn't
any force on the brakes I figured, so I couldn't figure it out
exactly, so I kept checking and the battery acid rolled down
on me and got on my face there while I was under the car,
and somebody handed me a handkerchief to wipe that off and
everybody was helping me out and some were
page 71 ) saying this, that and the other, and so I backed
the car up. Some guy said if I backed the car
up it probably would release and so I did. I took the wrecker
and pushed the car backwards and the wheels started rolling,
and so I went up the highway and turned around, and when
I got back to the spot where I picked up the car I was going
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real slow and somebody hollered and said, ''The smoke
is rolling out of the right rear wheel.'' 'Veil, I pulled it on
down below where the wreck had happened and checked it
and it was just about ready to catch on fire. And I understrapped the fire extinguisher from my wrecker and got ready,
and I tried it a little further and it just kept on heating up,
and so I went about a quarter of a'mile and poured water on
it and did everything I knowed to do but it kept heating up.
So I stopped three times from there to the shop and used the
fire extinguisher and water to keep from burning the car up.
Q. What was the eondition of that right rear wheel with
reference to whether or not there was any grease Y
A. Well, the day after I had pulled the car up there there
was grease all over the tire. Of course, it was
page 72 ) smoking so you couldn't see 1nuch at that time
and the only thing I was interested in was getting
it to the shop. And a day or two after that Spark Lawson
from the Ford place came over there Q. You can't tell what he did. Did you examine itt
A. Yes, he came to my shop and asked me Mr. Craft: Objection to what he said or told him.
The Court: Don't tell wl1at somebody· else told you, just
tell what you did.
A. He and I together taken the rear wheel off of this car.
By Mr. Harman:
Q. Which wheel was this f
A. The right rear wheel to see what was wrong with it.
Q. And what did you find when you took it offY
A. There was grease on the brake lining and the cylinder
had got it hot and exploded the wheel washers out of it, and
that's about all you could tell.
Q. Did you go down to the scene of the wreck
page 73 )
before the car was removed Y
A. Yes, sir.
Q. Did you see the scene there 7
A. Yes, sir.
Q. .Does this picture look familiar to you Y
A. The car looks familiar, but I don't recall that dump
truck setting there like that.
Q. What do you recall about the dump truck!
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A. Just to be frank I didn't even know there was a dump
truck involved.
Q. In other words, you didn't even know that there was u
dump truck at all f
A. That's right.
Q. You do recognize the car f
A. That's right.
Mr. Harman : Cross-examine.
CROSS EXAMINATION
By Mr. Craft:
Q. Mr. Gearheart, :Mr. Saunders was a 1nechanic too, wasn't
he!
A. No, sir.
Q. He was not T
page 74 )
A. No, sir.
Q. What did he dof
A. He was strictly a body n1an. He worked for me for a
little over a year and he didn't know one thing about the
mechanical part of a car.
Q. When did he work for you f
A. Previously six months before this happened.
Q. How long had he been out at Buddy Bishop's placeT
A. It was six months or so. I wouldn't say exactly, but
I've got a record on the payroll. He worked for me and l
worked with him and he was strictly a body man and a good
one.
Q. And he didn't know a thing about a car!
A. No, sir.
Q. And worked for you how long f
A. He worked for me for a little over a year.
Q. Worked for you where; where is your place of business f
A. At Pilot, Virginia.
Q. How long have you had your place of busipage 75 ) ness?
A. Thirteen vears.
Q. You do work for ~fr: Hendrix too, on his truck?
A. Yeah, we've done work for him.
Q. You've done work for him too, haven't you f
A. That's right.
Q. Do you live close to him f
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A. No, not too close. He lives on down towards the main
part of Pilot.
Q. You good friends T
A. Well, yes, we're good friends.
Q. You say you examined this wheel after the wreck. Can
you tell the jury whether this condition after the wreck existed
before or not?
A. I do know that the grease was leaking out of the wheel
before.
Q. That was three days before?
A. That's right.
Q. On the day of the wreck you don't know it, do you Y
A. No, sir. There was grease on the tire when I was trying
to unlock the differential so it would roll.
Q. There was grease on the tire, but the condipage 76 ]
tion you found could have been caused in the
wreck!
A. Well, sir, the right rear of the car wasn't damaged.
That's the reason I couldn't understand it. It had me puzzled
why the rear wheel wouldn't roll. The front end of the car
was badly damaged and that's the reason I dropped the shaft
first.
Q. The wheels being locked could have been caused altogether by the impact from that wreck, could it not!
A. Well, sir, I've picked up hundreds of wrecks and whenever you drop the drive shaft I've never seen one locked before unless you had some reason.
Q. Didn't this car hit in the back T
A. No, sir.
Q. It didn't spin around and hit in the back Y
A. Beyond the left door there wasn't any damage to atnount
to anything on the car.
Q. It hit in the front Y
A. But the rigbt rear wasn't damaged and
page 77 ) that's the reason I couldn't understand it.
Q. Have you ever been a mechanic for any of
the Studebaker garages?
A. No, sir, I haven't.
Q. Chevrolet or Ford T
A. Yes, sir, for Chevrolet.
Q. How longT
A. A year and a half.
Q. But you've been on your own thirteen years 7

Ellis W. Carner v. D. H. Hendrix

41

Willie Ray Gearheart
A. That's right. Off and on I've been 1n business for
thirteen years.
Q. The last time you checked this car was three days beforE?
this wreck?
A. Two or three days before. I wouldn't say for sure.
Q. You knew you were being called today to testify about
that, didn't you check your records Y
A. As many customers as we've got we didn't make any
report, because we didn't do any repair.
Q. You didn't make any record of it Y
A. No, sir.
Q. So you don't know how many days it was f
page 78 1
A. I'd say not over three days.
Q. But you don't know what its condition was on the day
of the accident!
A. No, sir, I don't know what it was a few minutes before it
was wrecked.
Mr. Craft: Stand aside.
Mr. Harman: One question, Mr. Gearheart.
RE-DIRECT EXAMINATION
By Mr. Harman:
Q. You and Mr. Saunders were good friends, weren't you?
A. That's right. I worked with him when I was at Adair
Chevrolet. He and I was good friends.
Q. And he worked for you?
A. Yes, sir. And we was still good friends before he got
killed.
Q. You have no interest in the outcome of this caseY
A. No, sir, not either way.
Q. Arid not related to either of the parties Y
A. No, sir.
page 79 1

Mr. Harman: All right, sir.
Mr. Craft: One other question.
RE-CROSS EXAMINATION

By Mr. Craft:
Q. How did it happen that you went down to pick it upY
A. They called me.
Q. Who called you Y
A. I think it was the Trooper that called me. No, I wouldn't

42

Supreme Court of Appeals of Virginia

Roscoe Eanes
say it was the Trooper who called, but somebody called me
that there had been a wreck down at Pilot and wanted me to
come and pick up the wreck. And somebody stopped at the
shop and said that it was Dick's car and that he had been in
a bad wreck. Dick and I was good friends.
·
Mr. Craft: That's all.
Witness stands aside.
page 80 ]

ROSCOE EANES,
another witness called on behalf of the Defendant,
being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Harman:
Q. I believe you have been sworn Y
A. Yes, sir.
Q. Now, speak up so the Judge and the jury can hear you,
Mr. Eanes. Speak a little louder than you normally would
just talking to me. What is your name Y
A. Roscoe Eanes.
Q. Where do you live, Mr. Eanes~
A. Pilot.
Q. Do you live near Epperly's garage out theret
A. Yes, sir, just across the road.
Q. I believe you are the father of Ronnie Eanes that testified
this morning!
A. Yes, sir.
Q. Were you home on the evening of March 19, 1962, about
4 :30 or a quarter of five.
A. I wouldn't say I wasn't there when the wreck happened.
I wouldn't say what day.
page 81 )
Q. In other words, you were there on the day
there was a wreck out there!
A. Yes, sir.
Q. Did you see that wreck!
A. I :aaw part of it.
Q. Would you tell us what you saw?
A. Well this car, Rudolph Epperly's car, was setting against
his garage, and how come me to be looking out this window
I don't know, I just leaned over the sink a looking out the
window.
Q. That was at your house!

Ellis W. Carner v. D. H. Hendrix

43

Roscoe Eanes
A. Yes.
Q. How far would that be fron1 the road t
A. I would sav it would be 150 feet.
Q. All right now' what did you see t
A. I seen this car; it hit right in the side of this Epperly
boy's car and it whirled around and the door flew open and
this here man come rolling out.
Q. Did you see a truck belonging to Mr. Hendrix Y
A. 'Veil, I didn't when I was looking out the window.
Q. When did you first see itt
page 82 ) · A. 'Vhen I come off the porch.
Q. After you saw this wreck did you immediately go down to the road f
A. Yes, sir.
Q. 'Vha t did you do!
A. I broke and run over there.
Q. You broke and run Y
A. Yes, sir.
Q. And when you got to the road you saw Don Hendrix'
truckf
A. Yes, sir, it was off the road about two foot and he was
either on the ground or on the fender, I wouldn't say for sure.
Q. You say the truck was off the road about two feet Y
A. Yes, sir.
Q. And Hendrix was out of the truck either on the fender
or on the ground f
A. Yes, sir.

Mr. Harman: Cross exan1ine.
CROSS EXA~IINATION

Bv Mr. Craft:
·Q. ~Ir. Eanes, as I understand it, you were standing at the
window inside your house f
page 83 ]
A. Yes, sir. ·
Q. And you saw the rear end of Dick Saunders'
car swing around and strike the front door of the Epperly
cart
A. Right along in the 1uiddle of it, I ":ouldn 't say exactly
where.
Q. You didn't see it when it swung around and struck it
the second time, did you f
A. The second time!
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Q. Yes, sir.
A. When I :saw it it didn't turn around any more. It just
hit the side of the car and whipped back out in the road.
Q. You just saw it when it struck one time?
A. Yes, sir.
Q. And you couldn't see the truck at all at that timet
A. No, sir.
Q. And then after what you saw you left the window where
you were standing and went through your house and outside f.
A. I just came out the kitchen door and broke and run over
·
there.
Q. You went out where it wasY
page 84 )
A. Yes, sir.
Q. And by the time you got over there Mr.
Hendrix was out of his truck Y
A. I saw him as I went off the cement porch there of the
house, on the steps.
Q. Where was he then?
A. He was off the road just about two feet. ·
Q. I mean, where was he himself Y
A. I wouldn't say for positive whether he was on the
ground or on the running board.
Q. He was either getting out or had gotten out of his truck
when you got there T
A. Yes, sir.
Q. That's all you saw?
A. Yes, sir.
Q. You didn't see the truck backing up the road Y
A. No, sir.
Q. Did you hear it?
A. No, sir.
Q. You didn't hear it Y
A. No, sir.
Q. Did you hear the Saunders' tires squeal Y
A. No.
page 85 )
Q. You didn't hear that?
A. No.
Q. You were just looking out the window and saw it A. (Interrupting) Saw it make a swap.
Q. And that's all you know about itY
A. Yes, sir.
Mr. Craft: That's all.
Witness is excused.
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AUBREY EPPERLY,
another witness called on behalf of the Defendant, being first
duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Harman:
Mr. Epperly, now speak up so that these g·entlemen and the
Judge can hear you.
Q. Have you been sworn f
A. Yes, sir.
Q. What is your name Y
A. Aubrey Epperly.
Q. Where do you live, Mr. Epperly?
A. Pilot.
page 86 ]
Q. Do you run a garag·e out there?
A. Yes, sir.
Q. Were you at the garage on the day the accident happened
when your son's car was struck and Mr. Saunders was hurt.
A. Yes, sir.
Q. Where were you at the time this accident happened?
A. I was inside of the garage.
Q. Was the garage open or closed Y
A. The doors were closed.
Q. And what did you heart
A. Heard a racket outside, and first I heard the truck come
down and stop, and I had been going out to help to unload
the dirt, but I was busy right at this time and waited just for
a second, and I heard some brakes and then something made
a crash, and when I went out I seen it had been an accident on
the side of the garage.
Q. At the time you went out there did you notice or see
Mr. Don Hendrix' truck 7
A. Yes, sir.
Q. Where was it setting with reference to the paved portion
of the highway?
page 87 ]
A. Well, his truck was setting off the highway,
and it was setting at the same place that it was
when the picture was taken that was put in the paper.
Q. Did you see the picture in the paperY
A. Yes, sir.
Q. And how far off the road was itY
A. I couldn't say exactly how far. I didn't think to measure
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it or anything. I seen hin1 and the Trooper measuring it, but
I didn't pay any particular attention.
Q. Is this the picture (displaying picture) that you refer to 7
A. Yes, sir.
Q. And is that where the truck was setting· when you got
there!
A. That's where it was when I went out of the garage.
Q. Was it moving or stopped t
A. !twas stopped.
Q. Where was Mr. Hendrixf
A. He was sitting in it and had the door open.
Q. Had the Highway Department been workpage 88 ) ing out there on the road, on the shoulder!
A. They had built up the shoulder up above 1ny
garage there.
Q. What bad they done in that regard Y
A. They had been hauling son1e dirt and dumping it on the
shoulder. And then it had rained and snowed a little that
morning, I believe, and the shoulders were pretty soft.
Q. Was there much dirt on the road there t
A. Not as I remember.
Mr. Harman: Cross examine.
CROSS

EXA~IINATION

By Mr. Craft:
Q. ~Ir. Epperly, :Mr. Hendrix was hauling dirt for you,
wasn't hef
A. Yes, sir.
Q. And you were paying him for itt
A. Yes, sir.
Q. You say when you came out- did you look for the truck f
A. The truck was setting right in front of the door and
naturallv as I came out I seen the truck standing there.
·
Q. Were you excited f
page 89 )
A. Was I excited f
Q. Yes.
A. Well, not to say anything. After I seen the man I got
nervous, but not until then.
Q. ''1bat did you doT
A. Sir!
Q. Did you help get the man out!
A. I was the one that pulled him out.
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Q. When you came out of the garage you saw the truck;
did you see the other two cars?
A. Yes, sir.
Q. Did you go over to where the truck was f
A. No, sir.
Q. You just saw it at a glance Y
A. I saw the truck at a distance I'd say of 25 or 30 feet.
Q. Was Mr. Hendrix in the truck Y
A. Yes, sir.
Q. Did he move the truck after you came out Y
A. No, sir.
Q. Was the truck ever moved at all1
A. It wasn't moved after I went out.
Q. Was it in the same position as when the
page 90 ] Trooper got there Y
A. Yes, sir.
Q. Did you see the man there taking pictures Y
A. Yes, sir.
Q. Was it in the same position as when he took the pictures T
A. As far as I know it was in the same position.
Q. You didn't see Mr. Hendrix move itt
A. Sirf
Q. Mr. Hendrix didn't move itf
A. Not that I know of.
Q. Nobody else moved it f
A. No, sir.
Q. I hand you this picture, which is Exhibit No. 1 - by
the way, when did you see the newspaper picture, I noticed
you weren't looking at it just now, when did you see itY
A. When did I see itT
Q. Yeah.
A. I seen it when it came out in the Montgomery Messenger.
Q. Have you seen it since then 7
page 91 ]
A. No, sir.
Q. You haven't seen it since then, and yet you
remember exactly where it was according to the picture in
the newspaper t
A. I remember the truck setting out there and remember
that it was like that in the paper.
Q. You said it was setting that way an·d hadn't even seen
this picture - how long ago has it been since you have seen
this picture then Y
A. It was when it came out in the press.
Q. And that was at the time of the accident?

48

Supreme Court of Appeals of Virginia
A'u,brey Epperly
A. Yes, sir.
Q. A year ago, and you haven't taken another look at it, and

you say that's where the truck was stopped Y
A. Yes, sir.
Q. I ask you to look at that picture and ask- you if that is
where the truck was when you came out of your door? Now,
that's coming out your door, there's all the vehicles there and
you were quick to answer about the newspaper, can't you say
whether that was the position or notY
page 92 ]
A. As I came out it was setting right in front,
just right out here.
Q. Is this what you saw when you came out your door f
A. Well, I didn't see this side of it, sir. I had to walk completely around. You see the door is below here ·and I didn't
see this until after I walked up here (indicating on picture),
and Mr. Saunders was laying under this car here.
Q. Where is your garage in reference to this picture?
A. The garage is right down in here, and the door was just
on the other side..
Q. You came out which wayf
A. I came out and around here (still indicating) and over
here.
Q. You came around between these two cars and that truckf
A. Yes.
Q. Is that the way they were when you came around them f
A. Yes, ·sir, as far as I know.
Q. You know Mr. Saunders?
A. Yes, sir.
Q. How long have you known him f
page 93 )
A. I couldn't say exactly. I knew him when
he worked at the Chevrolet place down here, and
I had talked with him quite a bit when he was working f()r Mr.
Willie Ray Gearheart.
Q. What did he do for a living?
A. He was a body man.
Q. Was he a mechanic too f
A. I couldn't answer that; I do not know.
Q. You don't know whether he could repair a car or notY
A. All I know is that he told me that he was a body man,
and when he left Mr. Gearheart's he asked me if I would give
him a job there with me, and I told him I didn't have room,
and he asked me if I would put up a place, and I told him
that I was not in shape to put up one.
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Mr. Craft: That's all.
Witness is excused.
pag-e 94 ]

DONALD HERBERT HENDRIX,
Defendant, ralled in his own behalf, Hfter bPingfirst duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Harman:
Q. State your name?
A. Donald Herbert Hendrix.
Q. What kind of business are you in 1
A. I own a dump truck and farm.
Q. Were you running a dump truck on l\Iarch 13, 1962 f
A. Yes, sir.
Q. Were you hauling some dirt for Mr. Epperly that day?
A. Yes, sir.
Q. You recall when you started hauling; what you had
hauled that dayY
A. I can't remember exactly, but I didn't haul much that
morning.
Q. Why hadn't you?
A. It was raining and the roads were wet and Mr. Thompson
wouldn't load us when it was wet and muddy.
Q. In other words, you hadn't worked because
page 95 ]
of the weather?
A. That's right.
Q. In the afternoon did you do any work?
A. Yes, sir, I hauled some dirt that afternoon.
Q. Did you haul some dirt down to Mr. Epperly?
A. Yes, sir.
Q. Let me ask you this, do you recall how many loads you
hauled?
A. No, sir, I couldn't say.
Q. When this accident occurred was that the first load, or
had you hauled some before that?
A. No, sir, we had hauled some before that.
Q. Now, referring· particularly to this occurrence when
these two cars collided, when Mr. Saunders collided with the
parked car there, just tell the Court and jury what you did
there and who you saw, and in your own words what happened?
A. Well, I come down off the mountain, they call it there,
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and dropped one wheel off and laid over to my right a right
smart, because I was doing that in order to get in
page 96 ] position to go back in. And I seen Ronnie up on
the bank and I hollered to him and told him that
we would finish his dirt or his daddy's dirt the ·next dav.
Q. You hollered and told Ronnie that?
~
A. Yes.
Q. Did you give any signal Y
A. I had my signal light on all the time.
Q. What kind of signal did you have Y
A. Standard equipment.
Q. Was it a light or hand signal 7
A. Flashing signal, and most of the time I cut it on 100
foot or approximately that before I aim to turn off. And I
pulled in there and stopped, and while I w·as stopped· and
getting in reverse to back up I hollered and told him that.
Q. And what did you tell him!
A. That we would finish their dirt tomorrow. I started
backing up and still didn't see nothing in my mirror.
Q. Did you look?
A. Yeah. I never stop on the highway without looking.
And when I heard something I looked in both mirrors, and I
didn't see nothing where I was supposed to be
page 97 ] dumping dirt. And I turned around and
glancedQ. Which way did you glance Y
A. To my left.
Q. What did you see f
.
A. I seen this car jumping up and down like that (indicating
with hands) and the dust flying from it, and I must have set
there a little bit because it kinda dazed me, or addled me or
something, before I went around to the car.
Q. When did you stop your vehicle f
A. I stopped it just ·as soon as I heard and looked in :iny
mirror and didn't see nothing and turned my head I stopped.
Q. Where were you with reference to the paved portion of
the highway at that timet
A. I would say the front wheels were well off the hard surface.
Q. You know how far f
A. I couldn't say for sure how far.
Q. How about the view back up the billY
A. It's a pretty good view I think, if you were driving
within the speed limit and had to stop.

Ellis W. Carner v. D. H. Hendrix

51

Donald Herbert Hendrix

Q. Did you leaYe your truck where you stopped it
there?
page 98 )
A. Yes, sir.
Q. Now, after the wreck what happened; what
did vou dof
A: I got out of the truck, left it setting· there, and went
around and while they got him out I don't know whether I
helped lift the car or not. I couldn't say.
Q. Were you excited t
A. Yes. But they did get him out, and I stayed around there
until the Trooper come and the ambulance and the whole thing
was over before I ever got back in the truck and moved it.
Q. You saw the newspaper picture 7
A. Yes, sir.
Q. Does that picture reflect where you were setting when
you stopped there f
A. Yes, sir.
Q. Does it reflect where you were setting at the time you
heard the brakes - this noise and stopped Y
A. Yes, sir.
Q. That reflect where you stopped f
A. Yes, sir.
Mr. Harman : Cross examine.
page 99 ]

CROSS

EXA~IINATION

Mr. Craft:
Q. How many loads had you made that day?
A. I couldn't say for sure, we had n1ade several.
Q. To this same place f
A. Yes, sir.
Q. And each time ~·ou pulled down there and stopped and
backed inY
A. Not every tin1e, no.
Q. Did you pull in forward sometime?
A. If we put the dirt at one position we did.
Q. You pulled in forward 7
A. Yes.
Q. And there's roon1 there for you to puil in forward there f
A. There is if you want to put the dirt in that position, but
if you wanted to put in where I was putting this there wasn't.
You couldn't go in there forward.
Q. You had to back upf
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A. That's right.
Q. Did Mr. Epperly come out and tell you
page 100 ] where to put the dirt f
A. He had been telling us every load.
Q. But he hadn't been out to tell you this time had he f
A. No, sir.
Q. So you didn't know where you were going to put this
load, did you!
A. I think I did because he said put so many more loads in
there, I think, if I'm not mistaken.
Q. Why did you stop to w-ait on him on this one?
A. I didn't stop to wait on him.
Q. Oh, you didn't stop to wait on him ; you just stopped
your truck. Why did you stop your truck f
A. When I heard and seen the accident I stopped.
Q. You heard and saw that?
A. When I seen the car, yes.
Q. Now then, when you pulled down that road to this position and you talked to Ronnie out of the driver's window of
your cab, is that right Y
A. That's right.
page 101 ] Q. At that time you were on the right side of
the road beyond Epperly's garage?
A. Yes, sir.
Q. In a position where you were going to back up T
A. That's right.
Q. And what signal had you given t
A. A righthand signal.
Q. What kind of signal would that bet
A. That was standard equipment on any truck, a flasher
with a red lens in it.
Q. You pull a lever or push a button Y
A. You push the lever up.
Q. You push a lever and it starts blinking on the right side t
A. That's right.
Q. That's on the right side of your truck!
A. That's right, standing from behind.
Q. And on the same side the garage is on Y
A. That's right.
Q. And you tell the Court and the jury that you were off
the road at that time Y
A. I pulled down and let the right back wheel off
page 102 ] the road and come up to get the back end more in
position to where I was going.

-
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Q. How do you mean you can1e up 7
A. All right, I come down with the right back wheel off to
1ny right, and I let the front end come back up on the hard
surface, and hollered at Ronnie.
Q. Then your front end was sticking out to the left, and
the right end was to the right?
A. No.
Q. Suppose you use this pad, and let's just assume for example, that this is the highway, and you're coming down this
way. You point out how you were coming down with the right
wheels off and the left end up f Point how you did that 1
A. Here sets the garage and we was putting the dirt at
this point, and the road comes right here like this. I come
down here like this and held m~'" back right wheel over here,
and the front end come up to here, and I backed in there just
like that.
Q. Your front end was in a left diagonal direction on the
highwayf
A. That's right.
Q. And your right rear then off the hard surface!
page 103 ) A. Yeah.
Q. And your signal lights on?
A. Yeah.
Q. If you were at that point how can a car coming down
that hill see that signal light?
A. It '""asn 't that far to your right. The width of your
wheel over to the right means a whole lot in getting to your
position, but it doesn't block the view of the signal lights.
And besides there was three other brake lights on your truck
red when you got your foot on the brakes.
Q. Using Exhibit No. 11 here, please, do I understand that
you had your right rear wheel off the hard surface here! And
your left in a diagonal across that road t
A. Not plumb across, no.
Q. Not plumb across, no, but across.
A. I dropped the wheel off here and let it con1e back like
this (indicating) and then backed up.
Q. You said awhile ago you were diagonally across the
road, now which way were you Y
A. Just like I showed you right there. ·
Q. And your right signal lights were blinking?
page 104 )
A. Yes.
Q. That would be on the lower right side of
your truckT
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A. That's right.
Q. On the rear right side and front 7
A. That's right.
Q. And that's the only signal you gave f
A. That's right.
Q. You did not put anybody out there to watch for traffic Y
A. No, sir.
Q. You did not put any signs out there beyond indicating
trucks backing Y
A. No, sir.
Q. And you gave no other signal but turning those lights on 7
A. That's right.
Q. Now you live over that way, don't you f
A. Yes, sir.
Q. And this happened around what, 4 :30 or 4 :451
A. Somewheres in that time.
Q. Right close to the tin1e when the overall traffic would be
on that road, wouldn't itT
page 105 ) A. That's right.
Q. And there would be a lot of traffic on that
road!
A. Yes, sir.
Q. You have stated that you stopped and you backed. What
was the first thing you heard when you were backingT
A. The first thing I heard it sounded like a car sliding.
Q. Like a car sliding. That when you looked in your mirror
and saw theA. Dirt.
Q. You saw the dirt!
A. Behind me.
Q. You saw the dirt behind you 7
A. Yes, sir.
Q. What else did you see T
A. I didn't see nothing else. I turned to my left and seen
the car setting there jumping up and down.
Q. Now, which way were you looking!
A. I was headed back in that hole.
Q. When you were headed back in that hole which way were
you looking T
page 106 ) A. I was looking in both mirrors.
Q. In both mirrors f
A. Yes, and straight ahead and from glass to glass.
Q. You were looking straight ahead from your cab and
looking in both mirrors!
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A. From time to time.
Q. Now you were backing· only a short distance T
A. That's right.
Q. Alright, you were looking straight ahead in both mirrors.
What was the first thing you saw?
Q. When I heard the racket I looked in the mirror and I
seen there wasn't no vehicle back there. I was far enough
out of the road, but there wasn't nothing there but the dirt.
I turned to my left like this (indicating) and the car was
setting there jumping up and down.
Q. You were sitting there and looking in the front and
looking through the mirrors in the back Y
A. That's right.
Q. Then the first thing you saw through the
page 107 ] mirror was the dirt, right?
A. Right.
Q. You saw it through the mirrrorT
A. Yes.
Q. And that's the rear view mirror to a truck Y
A. A mirror on each side.
Q. A mirror on each side Y
A. Yes, sir.
Q. And that dirt came from what, the skidding wheel of the
Saunders carY
A. No, the dirt we had hauled and dumped there.
Q. Oh, you saw the dirt that you had hauled and dumped
there!
A. Yes, sir.
Q. So that's what you were looking at through the rear
view mirror Y
A. Yes, sir. That's what I seen when I looked back in there
when I heard the racket.
Q. Then you were watching where you were going backingf
A. Not necessarily, no.
Q. You weren't watching where you were
page 108 ] going f
A. I was watching, but I didn't have both eyes,
one in each mirror. I can't do that.
Q. You said you were looking in both mirriors; I didn't
think you could.
·
A. I was glancing from one to the other.
Q. Glancing one way or the other!
A. Yes, sir.
Q. And you were concentrating on backing that truck into
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that placeT
A. That's right.
Q. And you heard a racket T
A. Yes, sir, I heard a racket and when I heard it I looked
in the mirror and I didn't see nothing but that dirt. And I
turned and looked and there was that car bouncing up and
down, and I stopped right there.
Q. That's when you stopped Y
A. Yes, sir.
Q. And all the tin1e before this you were watching· in the
mirrors and backing f
A. Yes, sir.
Q. Now, you stopped your truckf
A. Yes, sir.
page 109 )
Q. As soon as you saw what was happening?
A. Yes, sir.
Q. Did you get out of your truck!
A. I didn't get out immediately I don't think, because it
just dazed me or addled me, or somt.hing.
Q. Why did it do that; were you at fault!
A. Don't you think when you see a car come around like
that and hit something and jun1p up and down in the road it
wouldn't!
·
Q. It upset you and made you nervous T
A. Yes, sir.
Q. And that might be especially true if you thought you
might have been blocking the man's traffic and he had to hit
his brakes to keep from running into you!
A. No, sir,
Q. And you sat there for a minute or two. Did you see him
go out of the car f
A. No, sir.
Q. Did you ever get out to help him!
A. Yes, sir.
Q. Did you ever move your truck after that!
A. No, sir, not until the State Police said
page 110 ) go ahead and dump it.
Q. It stayed exactly where it was until the State
Police came!
A. That's right.
Q. The Trooper stated that you told him that you were
backing when you heard the tires squeal, is that true f
A. Sure, but after I left the road I had to back.
Q. How long have you been dri,~ing a truck?
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A. Off and on I've been fooling· with it only for about six
or seven years.
Q. Do you ever have occasion when you are moving your
truck at any place to have someone watch out you and alert
traffic?
Mr. Harman: May it please the Court I don't think this
has any particular value in this particular case.
The Court: I sustain the objection.
Mr. Craft: We except to that.

Q. The only signal you gave was to turn your signal lights
onf
A. That's right. That with the three brake lights.
Q. Your brake lights weren't on when you were
page 111 ]
backing, were they?
A. No, but they were on when I come off the hill.
Q. Oh, when you came off the hill before that Y
A. Yes.
Q. But they weren't on when you were backing 7
A. No.
Q. So there wasn't any signal but your signal lights on Y
A. That's right.
Mr. Craft: All right.
RE-DIRECT EXAMINATION
By Mr. Harman:
Q. Mr. Hendrix, you said you were glancing around, what
do you mean by that 7
A. Well, any time Mr. Craft: Your Honor, please, we object to his cross examining his own witness.
The Court: That isn't cross examination. He's just asking
for an explanation of a statement brought out on
page 112 ] your cross examination, which he has a right to
do.
Mr. Craft: We except.
A. Any time you have to back up with a truck you've got
to look to see where you're backing on both sides, where a
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car you've got -a back glass and you can turn around and look
over your shoulder.
Q. You have to look both waysY
A. Yes, sir, you might look over here and there might not
be a thing in the way but several foot back there you could
hit something.
Q. While you were backing up the road where would you be
looking?
A. Oh, you would be looking in your mirror on the left side ..
Q. What would you see Y
A. You would be seeing the road.
Mr. Harman: That's all.
The Court:
Q. Mr. Hendrix, how far is the driveway that you were
backing into from the front end of the Epperly car as it was
parked on the shoulder of the highway T
A. Well, I would say the driveway started approximately
15 or 20 foot below.
J
page 113 ) Q. Below the front end of the carY
A. Yes, and I went down the width of the driveway below that.
·
Q. Fifteen or twenty feet. The Epperly car is how longY
A. I don't know exactly, just whatever the length of the
car is.
Q. How wide is the width of the driveway?
A. Oh, I'd say 25 or 30 foot.
Q. Twenty-five or 30 foot, plus 15, plus the length of the
car, is how far down you had stopped the back end of your
truck from the point of the first impact, is that correct!
A. Yes, sir.
The. Court: All right.
Witness stands aside.
Mr. Harman: . May it please the Court, the Defendant rests.
The Court: Any rebuttal evidence Y
Mr. Craft: Yes, sir.
page 114]

JAMES ROBERT McNEIL,
a witness called in behalf of the Plaintiff in rebuttal, being first duly sworn, testified as follows:
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DIRECT EXAMINATION
By Mr. Craft:
Q. What is your full name!
A. James Robert McNeil?
Q. What is your occupation?
A.. Service manager and mechanic.
Q. Where are you employed f
A. D. & P. ~Iotor Mart.
Q. Is that a Studebaker dealer f
A. Yes, sir.
Q. Where i~ it located Y
A. On the Radford Road in Christiansburg.
Q. How old are you Y
A. Forty-six.
Q. How long have you been a mechanic Y
A. Something over sixteen years.
Q. Mr. McNeil, did you see the Studebaker in which 1\Ir.
Saunders was killed here Y
A. Yes, sir.
Q. It has been stated here in the evidence
page 115 ] that -looking at Exhibit No. 1, a picture of the
Saunders car - it has been stated here that at
the time of this accident when the car was moved that the
rear wheels were locked and that there was grease on a tire.
Having seen the car and seen that picture is it possible to
tell whether or not there was brake failure before the accident
in view of the nature of that car and its condition after the
wreck!
Mr. Harman: May it please the Court, I don't think that is
a proper question.
The Court: The evidence W·as that the grease was on the
brake lining and not the tire and not having examined the
car, and trying to make a diagnosis from the picture, I think
it is improper.
Mr. Craft: We except to the ruling of the Court.
Q. Can you in any accident tell what ha~ caused the wheels
to be in a locked position after the accident f
A. Well, it is possible that you could tell but it would require a visual examination such as disassembling the car in
·
most cases.
Q. Would that indicate the condition after
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page 116 ] the accident, or its condition before the accident f
A. Well, it could be both ways. An experienced
man could tell probably if there was grease on the lining and
whether it poured on the lining after the accident or if it
had been on there. There is usually an accumulation of dust
with the grease when there is a normal slow leak. And as
I say, I don't know any way you .could tell unless it was examined at the time. He might have some opinion if he examined it later.
Q. But he couldn't tell what caused it 7
A. No. You might have a pretty good idea but it would
take an examination. You can't just look at a car and say this
caused it without disassembling the parts.
Mr. Craft: That is all.
CROSS EXAMINATION
By Mr. Harman:
Q. Mr. McNeil, let me ask you this question. You are
familiar with the grease seals on this model Studebaker on
the rearf
A. That's right.
.
Q. Now, let's assume that those grease seals are
page 117 ] defective and are leaking grease on the :axles,
what would be the effect on the brake mechanism
of the carY
A. The most common cause is brake grab.
Q. Brake grab?
A. Uh huh.
Q. And what do you mean by brake grabY
A. The wheel will lock before sufficient pressure is applied
to lock the other wheels.
Q. In other words, if you've got a grease seal leaking and
you apply your brakes you run the risk of having them operate
on one side before they do the other side, isn't that right hard
to control!
A. Well, yes, sir, it is.
Q. Let me ask you this, did you examine and tear down
that carf
·
A. No, sir.
Mr. Harman: That's all, sir.
Witness stands aside.

Ellis W. Garner v. D. H. Hendrix

61

Oliff ord Earl Bishop
page 118 )

CLIFFORD EARL BISHOP,
another witness called by the Plaintiff in rebuttal,
being first duly sworn, testified as follows:
DIRECT EXAl\JIINATION
By Mr. Craft:
Q. What is your full name f
A. Clifford Earl Bishop.
Q. What is your occupation 7
A. I run a used car lot now.
Q. On March 16, 1961, what was your occupation!
A. I run a service station and a used car lot.
Q. I mean, March 19, 1962?
A. Yes, the same thing.
Q. Did you know John Saunders 7
A. Uhhuh.
Q. Had he worked for you 7
A. Well, he worked in my shop for himself, but he done
my work too, you see, body work.
Q. Was he a mechanic also 7
A. Yeah.
Q. Would he do mechanical work on cars f
A. Yes.
page 119 ]
Q. And he was working for you at the time he
was killed!
A. Yes, he worked in my shop up there.
Q. Did he work there that day f
A. Uh huh. He left there about 4 :15 I think.
Q. 4:15, and that's the last you saw of him Y
A. That's the last I saw of him. I didn't see him leave
because I was on the front. I was helping with the business,
you see, all the traffic gets off at 4 :15.

Mr. Craft: That's all.
CROSS EXAMINATION
By Mr. Harman:
Q. He was purely a body man 7
A. Yes, sir, but he could do both. He could do some mechanical work too.
Q. Very little though 7
A. I don't know how much.
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Q. He did body work for ~·ou f
A. Yes. He done sonw of both.
Q. Are you fan1iliar with the 8tudebnker auton1obile he was
dri¥ing·t
page 120 ) A. Xot too muc.h.
Q. Did you own that <-nrf
A. I sold it to hilu I guess about six n1onths ago.
Q. Six n1onths before the a<-<'id('nt. 'Yhose uanw wns tlw
title in before the a<-<'ident f
.A. Titled to him.
Q. Titled to hin1!
.-\. Yes, and I was lien holder.
Q. You don"t know anything about the <-ondition of the <-ar!
.A. No.
!\Ir. Harman: All right, thank you.

RE-DIRECT EX.AliiXATIOX

BY Mr. Craft:
·Q. What was its eondition when you sold it to him f
.-\. It was all right; it had a new sti<-ker on it.
Mr. Craft: That's all.
Witness stands aside.
The Court granted a fh·e minute recess. after whieh proceedings wt"re""resun1ed.

CH.-\RLES HrG H Dl;RH ...-\ll, JR.,
another witness ealled on behalf of the Plaintiff
in rebuttal. being first duly sworn, testified as follows:
page 121 ]

DIRECT EXAMINATION
Bv :Yr. Craft:
·Q. What is your full namef
A. Charles Hugh Durham, Jr.
Q. Wllere do you lh·e ?
.A.. Route 2, Christiansburg.
Q. What do you do f
.-\. I am precision instrun1ent assetublrmau at Electro Tee.
Q. Did you know John Saw1ders f
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A. Was his nickname ''Dick 7''
Q. Yes.
A. I knew him more or less when I saw him.
Q. You weren't personally acquainted with him Y
A. Not personally.
Q. Would you know his car if you saw a picture of it Y
A. I know his car.
Q. Can you identify which of those two cars
page 122 ) is his 7
A. This one (indicating on picture).
Q. The one you are pointing to the first one with the
emblem on the hood Y
A. Yes, sir.
Q. What kind of car is thatf
A. A '55 Studebaker Coupe.
Q. '55 Studebaker. Did you purehase any part of that car
after it was wrecked Y
A. I bought the rear end assembly of it.
Q. You bought the rear end f
A. Yes.
Q. Who did you buy it from f
A. Bills Used Cars.
Q. Is that the junk yard out here on the Radford RoadY
A. Yes, sir.
Q. What did you do with it 7
· A. I put it in my car.
Q. In the purchasing of that rear end did that include the
braking units of the rear end Y
A. Everything.
Q. Did you have to make any repairs to it f
A. No, sir.
page 123 ]
Q. Did you use it on your car f
A. Yes, sir.
Q. Did it work all right t
A. Perfect.
Q. Perfect. How long did you drive itt
A. I run it approximately two weeks and the spider gears
came out, which the rear end was for a six cy.linder car and
I put it in a V-8 and it wouldn't hold
Q. Did you ever have to repair the brakes on it while you
used itt
A. No.
Q. Did you make any repairs to that unit at allY
A. No, sir.
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Q. Do you have any interest in this caseY
A. No, sir.

Mr. Craft: Take the witness.
CROSS EXAMINATION
By Mr. Harman:
Q. When did you buy this, Mr. Durham!
A. I would have to guess, it n1ust have been about October
or November.
Q. October of '62 f
page 124 ] A. That's a guess. I'm not positive.
Q. You bought a rear end unit from Bills Used
Car lott
A. That's right.
Q. Did you actually take it out of this carY
A. They took it out.
Q. Did you see them take it out!
A. Well, it was in it when I went out there at first, and it
wasn't in it after that. I didn't actually watch them take it
out, no.
Q. You don't know what they might have done to it Y
A. It didn't look like there had been anything done to it.
Q. Did you notice any grease t
A. Where!
Q. Around the rear axle.
A. Not around the brakes, no. On the differential, yes, because most all of them have grease on the differential itself.
Q. But you didn't notice any on the brakes Y
A. No, sir.
Q. How did you identify this carY
A. The Studebaker Coupe Y
page 125 ] . Q. Yes.
A. By memory.
Q. By memory!
A. Yes.
Mr. Harman: All right, that's all.
Witness stands aside.
Mr. Craft: Plaintiff rests.
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Mr. Harman: We have no further evidence, Judge. I would
like to see the Court in Chambers.
page 126 ]

IN CHAMBERS.

Mr. Harman: Defendant, by counsel, again renews its motion for the Court to strike the evidence and enter up summary judgment in favor of the defendant in this case on the
grounds that the plaintiff has failed to establish negligence
on the part of the defendant and that such negligence was a
proximate cause of the accident.
There is not one scintilla of evidence in this case to support a recovery on the part of the plaintiff. Plaintiff has yet
to point out wherein the defendant is guilty of negligence,
wherein the defendant did somthing he was prohibited from
doing or failing to do something he should have done. All the
evidence in this case would indicate that the defendant
Hendrix drove his vehicle to a stop; that he gave a proper
signal before attempting to back into the driveway at the
Epperly garage. There is not one bit of c.ompetent evidence
that would support the position the plaintiff has taken that
the road was blocked, and as a matter of fact, the evidence
shows that Mr. Saunders came into view, and that he did
have a view of approximately 175 feet, plus the
page 127 ] length of this Ford automobile, which we will
say is 15 feet, plus 25 feet even though the truck
was completely in the road, and we know it wasn't because of
the sequence of events and the evidence introduced here. We
know that Hendrix gave a signal; that stands unimpeached,
and there is no evidence on which to sustain a verdict. In
support of our position I again call the Court's attention to
the cases of Messick v. Barrow, 194, Va., p. 382; and Brooks
v. Huppman, 200 Va., p. 488.
Mr. McGhee: In opposition to the motion we would like to
renew our grounds set forth at the conclusion of the plaintiff's
evidence, and add thereto the grounds of negligence as admitted by the driver Hendrix himself, that is that he was still
in the process of backing off the road in that ·driveway when
he heard the Saunders tires squealing, and so the car was
backing there before it ever came to a stop.
The Court: My understanding was that he was backing, yes,
but was backing into the driveway after having made a turn
off the hard surface. Hendrix s·aid he saw only the dirt where
he had been dumping, and the Trooper said that Hendrix told
him he was still baeking.
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page 128 )

Mr. McGhee: He was still on the road after
the accident.
The Court: I don't know.
Mr. McGhee: The physical facts conclude that. One thing
further, the law requires that he give a signal which can be
seen by other traffic on the highway, and he didn't do that
because he was behind a building; there was no sight distance
and yet he did notl1ing under the circumstances to bring himself within the realm of prudent driving.
Exhibit No. 2 right here is obviously the edge of the highway and you can see that truck on the paved surface.
The Court: It appears to me that the paved surface goes
through the left wheel, but I cannot say.
Mr. Harman: This man has not committed any act of negligence.
Mr. Craft: He could have been backing out coming around
this pile of dirt.
Mr. McGhee: I would further like to call the Court's attention to Exhibit No. 3, and that is obviously the edge of
pavement, and taking its natural course on down
page 129 ) where that truck is in the road, it cannot be
denied. If that was an obstruction in that road
it presented a sudden emergency.
The Court: Where is your evidence of sudden emergenc.yY
You are assuming that without any evidence.
Mr. McGhee: It is undenied that the sequence of events
happened at the same time when the man first observes the
situation, and we know that the truck was there, and we know
that he put on his brakes to avoid the collision.
The Court: How do we know that he put on his brakes to
avoid the collision f That is the very point.
Mr. Craft: He is not here, but the facts and circumstances
confirm that.
The Court: Viewing this case in the light most favorable to
the plaintiff, it appears that you have this situation to present
to the jury:
As shown by Exhibit No. 11, the plaintiff was proceeding
downgrade on a paved road 18 or 19 feet in width, entering a
righthand curve. Skid marks as indicated in Exhibit No. 2
began at a point 84 feet north of the rear end of a parked
vehicle that the plaintiff struck. That vehicle,
page 130 ) assuming it to be 16 feet long, would put the
.
beginning of the skid marks 100 feet back to the
front of the vehicle~ Add to that 15 feet to the driveway, plus
25 feet more for the width of the driveway, and you have the
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skid marks beginning 140 feet back of where the truck was
entering or had entered the driveway. ~llowing for a minimum of reaction time, it becomes absolutely apparent that the
driver started his reaction to putting on his brakes at least
200 feet back of the truck. That gave him ample opportunity
to do what a normal, reasonably prudent driver would have
done, and that is, pull to the left of the center of the road
and pass any obstruction in the road, even assuming that the
truck was, as you contend, partially on the righthand side,
and even adding that the truckdriver may have been guilty
in allowing the front end of his truck to rest on a portion of
the paved surface, there is still no evidence that such negligence, if there was negligence, was the cause of the collision
resulting in the death of the plaintiff.
.
In view of the whole evidence the Court fails to see how the
jury could return other than a verdict in favor
page 131 ] of the defendant, and if it did return a verdict
in favor of the plaintiff I would set it aside. There
is sufficient evidence to sustain the motion, and that being
the case it becomes incumbent upon the Court to sustain the
motion to strike the evidence and enter summary judgment
in favor of the defendant, which the Court does do at this
time.
Mr. McGhee : Counsel for the plaintiff excepts to the ruling
of the Court, and assigns as reasons therefor the reasons previously assigned and stated into the record. And further on
the grounds that the ruling of the Court is contrary to the
law and the evidence in the case.
RETURN TO COURTROOM.

The Court: Ladies and gentlemen of the jury, under the
law of the State of Virginia it is the duty upon the judge of
the trial court to strike the plaintiff's evidence and enter up
summary judgment in favor of the defendant in those cases
in which the Court feels that there is no sufficient evidence to
support. a verdict in favor of the plaintiff if one should be
returned by the jury.
In this case it is my feeling that there was no negligence on the part of the defendant Hendrix,
page 132 ) or if for the purpose of argument you admit that
there might have been some· negligence on. his
part, there is no evidence that that negligence was the proximate cause of this collision, th~refore if you would bring back
a verdict in favor of the pla.intiff I could nQt sustain it.
I ther¢fore sustain the motion to strike the evidence ~nd
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enter up summary judgment for the defendant in this case.
And thereupon, the jury was discharged from further consideration of this case.
Mr. McGhee: To which ruling of the Court the plaintiff has
excepted as heretofore set forth. And signifies its intention
of appeal.
Court. adjourned.
A Copy-Teste:
H. G. TURNER, Clerk.
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