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requirements."

The foregoing is printed in small pica type for the infor
mation of counsel.

H. STEWART JONES, Clerk.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

AMERICAN RAILWAY EXPRESS COMPANY, A COR
PORATION, ETC.,
versus

G. T. ELLIOTT, INCORPORATED.

PETITION FOR WRIT OF ERROR AND
8UPEESEDEAS,

Your petitioner, the American Railway Express Company,
a foreign corporation incorporated iinder the laws of the
State of Delaware, and as such a common carrier engaged
in interstate commerce, respectfully represents that it is
aggrieved by a final judgment rendered in the Circuit Court
of the City of Richmond, Virginia, on the 31st day of Decem
ber, 1925, for the sum of $429.24 with interest thereon at the
rate of 6% per annum from the 26th day of June, 1918, until
paid, in an action of debt wherein your petitioner was the
defendant and G. T. Elliott, Incorporated, was the plaintiff.
A copy of the record is herewith filed and the parties will
be referred to as in the lower court plaintiff and defendant.
STATEMENT OF THE CASE.

The declaration in this case sets out that on the 12th day of
March, 1923, the plaintiff recovered a judgment against the
Adams Express Compan}% a foreign corporation, for tlie
above sum for loss and damage of goods shipped by the
Adams Express Company between June 27th, 1917, and No
vember 12th, 1918 (Record, pages 66 and 68), and claims that
the defendant, the American Railway Express Company,
is liable to it ''because it took over air of the property there
tofore belonging to the said Adams Express Company in its

express business throughout the United States, including all
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of such property in Virginia, issuing therefor to said Adams
Express Company, or its stockholders, the stock of said
American Railway Express Company, by means whereof
the assets of the said Adams Express Company have been
distributed to its stockholders to the exclusion and preju
dice of its creditors". The plaintiff claims that an action
has thereby accrued to it to recover said sum of the Ameri
can Railway Express Company. There- is only one count
in the declaration.

This case was heard by consent without a jiiry on the
same day on which the case of the Americm Railway Ex
press Compmvy agaimt Fleishman, Morris n Company, In
corporated, was heard.

The evidence mutatis mutandis was

the same as that heard in the last named case, though both
being common law actions, separate judgments were entered
therein.

The defenses are the same as those in the ease of Fleish

man, Morris & Company, Incorporated.
The judgment against the Adams Express Company was
obtained by service of process on October 4th, 1920, upon
J. B. Hockaday as the alleged statutory agent of the Adams
Express Company (Record, page 62).
Your petitioner, the American Railway Express Company,
by counsel, appeared specially and only" specially and moved
to quash the writ in this case alleged to be served upon it
and the return thereon and dismiss this action, and also
moved to reject certain evidence heard on that motion, being
the testimony of Honorable B. 0. James, Secretary of the
Commonwealth.

Both motions were overruled and the

American Railway Express Company by counsel excepted
thereto (Record, page 2, et seq. and page 89).
Your petitioner, the American Railway Express Company,
also objected to the introduction of the record and judg
ment for $429.24 recovered against the Adams Express Com
pany on the 12th day of March, 1923, and moved the court
to declare said judgment void and to exclude it and the whole

of the record of the case of G. T. Elliott, Incorporated, against

the Adams Express Company, which motion the court over

ruled, to which action of the court your petitioner excepted.
(Record, page 90.)
Your petitioner also demurred to the declaration in this
action. (Record, page 9.)

At the conclusion of the case the court entered judgment

against your petitioner in the sum of $429.24 with interest

as above set forth. "Whereupon your petitioner, the Ameri

can Railway Express Company, moved the court to set aside
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said judgment and grant it a new trial, which motion the
court overruled, to which action and ruling of the court
your petitioner excepted. (Record, page 16.)
As the questions of law and fact involved in this case are
the same as those involved in the case of the American Rail

way Express Company against Fleishman, Morris & Com
pany, Incorporated, your petitioner, the American Railway
Express Company, respectfully prays that its petition in
the last mentioned case may he considered as its petition
in this case as if the same had been fully set out herein, since
the cases were heard together in the lower court and we

prsume will be heard if this writ of error is granted at the
same time in this court.

For the reasons presented in said petition for a writ of
error in the case of Fleisliman, Morris & Company, Incor
porated, and other reasons hereafter to be presented, your
petitioner respectfully prays for a writ of error and supersedeas to the judgment complained of and that the same
may be reviewed and reversed.

Respectfully submitted,
AMERICAN RAILWAY EXPRESS COMPANY,

By WYNDHAM R. MEREDITH, Counsel.
The undersized counsel practicing in the Supreme Court
of Appeals of Virginia is respectfully of the opinion that the
judgment complained of in the foregoing petition is erroneous
and that the same should be reviewed and reversed.
WYNDHAM B. MEREDITH,

Received June 19, 1926.
J. F. W.

Writ of error granted and supersedeas awarded.
$1,000.00.

Bond,

JESSE F. WEST.

June 26, 1926.

Received June 30, 1926.
H. S, J.
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VIRGINIA:

PLEAS before the Circuit Court of the City of Richmond

in the Court room of said City in the City Hall there
of on Thursday, the 31st day of December, 1925.
BE IT REMEMBERED, that heretofore, to-wit: In the
Clerk's office of the Circuit Court of the City of Richmond
in the City Hall thereof on the 14th day of April, 1925, came
Gr. T. Elliott, Incorporated, a corporation, and sued out of
the Clerk's office its summons against American Railway
Express Company, a corporation, under the laws of the State
of Deleware, which summons with the Sheriff's Return there
on is in the words and figures following, to-wit:
SUMMONS.

The Commonwealth of Virginia:

To the Sheriff of the City of Richmond,—Greeting:

We command you to summon American Railway Express
Company, a corporation chartered under the laws of the
State of Deleware, to appear at the Clerk's office of our Cir
cuit Court of the City of Richmond, at the Court Room of
said Court in said City, at rules to be holden for said Court
on the Third Monday in April, 1925, to answer the action of
G. T. Elliott, Incorporated, a corporation chartered under
the laws of Virginia, of a plea of debt for $443.39, with in

terest thereon from June 26th, 1918, until paid. Damages
Five Hundred Dollars. And have then and there this writ.

Witness, E. M. Rowelle, Clerk of said Court at Richmond,
the 17th day of April, 1925, and in the 149th year of the Com
monwealth.

E. M. ROWELLE, Clerk.
SHERIFF'S RETURN.

Executed in the City of Richmond, Va., April 17, 1925,
by delivering in duplicate a copy of within Summons to B. 0.

James, the Secretary of the Commonwealth of Virginia, and
as such Secretary of the Commonwealth the Statutory Agent
for the American Railway Express Company, a corporation.
Place of residence and place of business of said B. 0.
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James being in the City of Eichmond, Va., Fee of $2.50
paid the Secretary at time of service.
J. HERBERT MERCER,
Sheriff of the City of Richmond, Va.

Sheriff's fee $1.00 paid.
And at another day, to-wit: At rules held in the Clerk's
Office of the Circuit Court of the City of Richmond, on the
3rd Monday in April, 1925, came the plaintiff by its attorney
and filed its declaration herein, which declaration is in the
words and figures following, to-wit:
DECLARATION.

Virginia:

In the Circuit Court of tlie City of Richmond.

G. T. Elliott, Incorporated, a corporation chartered under
the laws of the State of Virginia,
vs.

American Railway Express Companj^ a corporation char
tered under the laws of the State of Deleware.

G. T. Elliott, Incorporated, a corporation chartered by
and under the laws of the State of Virginia, complains of
the American Railway Express Company, for

page 11/2 j- this, that heretofore, to-wit: on the 12th day of
March, 1923, the said plaintiff by the considera

tion and judgment of the Circuit Court of the City of Rich
mond, Virginia, recovered against the Adams Express Com
pany," a foreign corporation, the sum of Four Hundred and

Twenty-nine Dollars and Twenty-four Cents ($429.24) with

interest thereon at the rate of 6% per annum from the
26th day of June, 1918, until paid, and Fourteen Dollars and
Fifteen Cents ($14.15) costs of suit, as by the record thereof

in the said court remaining appears; which said judgment
still remains in full force and effect, not reversed, satisfied
or otherwise vacated, and the said several sums aforesaid are
still due and unpaid.

And before said judgment and on or about July 1st, 1918,
the defendant took over the Adams Express Company all
of the property theretofore belonging to it then and owned
and used b}'^ the said Adams Express Company in its ex-
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press business throughout the United States including all
of such property in Virginia, issuing therefor to said Adams
Express Company or to its stockholders the stock of said
American Railway Express Company, the defendant in £his
action, by means whereof the assets of the said Adams Ex
press Company have been distributed to its stockholders to
the exclusion and prejudice of its creditors. Whereof an
action hath accrued to the said plaintiff to have and recover
of the said defendant the sum of Four Hundred and Twentynine Dollars and Twenty-four Cents ($429.24) with interest
and Fourteen Dollars and Fifteen Cents ($14.15) costs as
aforesaid. Yet the said defendant, though often requested,

hath not paid the said sum, but wholly refuses so to do, to
the damage of the said plaintiff of Five Hundred ($500.00)
Dollars.

STUART G. CHRISTIAN,
FRA NK T. SUTTON, Jr., p. q.

page 2 [-

And at another day, to-wit: At a Circuit Court
of the City of Richmond, held in the Court room
of said City, in the City Hall thereof, on Friday, the 8th
day of May, 1925.
This day came the plaintiff by its attorney, and the Ameri
can Railway Express Company, the defendant in the above
styled action appearing by counsel, specially, and only spe

cially, moved the Court to allow it to file its motion to quash
the writ and the return thereon and .dismiss this action,
which action is accordingly granted and the written motion,
to quash the writ and the return thereon and dismiss this
action is ordered to be filed.

MOTION TO QUASH THE WRIT AND THE RETURN
THEREON AND DISMISS THIS ACTION.

Virginia:

In the Circuit Court of the City of Richmond.

G. T. Elliott, Incorporated,
vs.

American Railway Express Company.

'

Action of Debt.

The American Railway Express Company, a foreign cor-
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poration duly incorporated under the laws of the State of
Deleware, appearing by counsel specially, and solely to move
the Court to quash the service of process in this action and
the return thereon, and to dismiss said action, prays the
judgment of this Honorable Court on said motion, whether
it ought to be required to appear in accordance with said
process and service thereof, because it says:
(1) That said service of said process and the return there
on is not valid and lawful.

page 3 j-

(2) "^at the process and return thereon and the
record in this action fails to show to the Court that

the Secretary of the Commonwealth has conformed to the
requirements of the statute of the State of Virginia so as
to make said alleged service valid and binding on the defen
dant company, a foreign corporation.
(3) That Section 3846 of the Code of 1919 of the State of

Virginia as amended by the Acts of 1920, page 594, requires
that whenever process against or notice to any such com
pany shall be served as provided in the preceding section,
the Secretary of the Commonwealth shall forthwith mail a

copy of such process or notice to the Company. That the
process in this case and the return thereon and the record

of this action nowhere shows that the Secretary of the Com
monwealth has notified the American Railway Express Com
pany in any proper and legal way, or that such oMcer has
forthwith mailed a copy of said process to said defendant.

(4) That said defendant cannot be personally bound by
any judgment entered in this action unless it shall expressly
appear from the record in this case that the Secretary of
the Commonwealth of Virginia has forthwith mailed a copy
of said process to the defendant company, a foreign cor
poration, and that until it shall expressly appear in the
record of this action by a proper and legal return, that the
Secretary of the Commonwealth has notified said defendant

or that he has forthwith mailed a copy of said process to said
defendant before hearing had hereon, the same is not due

process of law which is indispensable to a judgment in per-

sonam against said defendant company sought to be had in

this action. Such jud^ent would be to deprive said defen
dant of its property without due process of law and to deny
to it within the jurisdiction of this State the equal protection
of the law contrary to Article 14 of the Constitution of the
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page 4 [• of Virginia, which are hereby expressly pleaded and
the rights of the defendant company asserted there
under.

WYNDHAM R. MEREDITH,

Counsel for American Railway Express Co.
And at another day, to-wit:

At a Circuit Court of the

City of Richmond, held in the Court room of said City, in
the City Hall thereof, on Monday, the 1st day of June, 1925.
This day came the parties hy their attorneys and the

plaintiff by his attorney filed a Stipulation of testimony,
which the defendant by its attorney moved to reject and
the defendant's motions to reject the Stipulation of testi
mony and motion to quash the writ and return and dis
miss this suit being argued, the Court takes time to con
sider thereof.

AGREEMENT AS TO TESTIMONY OP HONORABLE
B. 0. JAMES, SECRETARY OF THE COM
MONWEALTH OF VIRGINIA.

Virginia:

t

In the Circuit Court of the City of Richmond.

G. T. iElliott, Incorporated,
vs.

American Railway Express Company.

It is agreed between counsel for the plaintiff and coun

sel for the defendant, appearing specially and only specially,
on the hearing of the written motion of said defendant by
counsel, to quash the process and dismiss this proceeding be
cause of want of proper service, that Honorable B. 0. James,
if present at the hearing of said motion to quash,
page 5 }• would testify and that the same shall be accepted
as his testimony subject to exception by the de
fendant by counsel to the illegality and irrelvancy of such
testimony on said motion to quash the process.
(1) That long prior to the adoption of the Code of Vir

ginia, 1919, and always subsequent to that date, he, the said
B. 0. James, has been the Secretary of the Commonwealth
of Virginia.

Am. Ry. Express Co. v.-G. T. Elliott, Inc.
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(2) That the American Railway Express Company has,
by written Power of Attorney, appointed the Secretary of
the Commonwealth of Virginia and his successor in office, its
agent upon whom shall be served all lawful process against
or notice to such company, and who shall be authorized to
enter an appearance in its behalf.

(3) That the process in the above styled action was by
the Sheriff of the City of Richmond served upon him and
such process was by the Secretary of the Commonwealth

forthwith mailed to the said defendant company by sending
said process to its agent in the City of Richmond, Virginia,
W. K. Weaver, and was received by the said Weaver.

(4) That this was done because the American Railway
Express Company had requested in writing the Secretary of
the Commonwealth when any such process or notice was
served upon him, as its statutory agent, that such process
should be forwarded to W. K. Weaver, its Manager, or Prin
cipal Agent in the City of Richmond, Virginia. That the
American Railway Express Co. was at the time of such ser
vice doing business in the State of Virginia.

(5) That in giving this testimony the Secretary of the
Commonwealth would state that in the hundreds of cases in

which he has been served with process as the statutory agent
of foreign corporations doing business in the State of Vir

ginia, this is the first time he has been called on to testify
whether he forthwith mailed a copy of such propage 6 }- cess or notice to such foreign corporation.
(6) This agreement shall also apply to and be a part of
the record in the following cases heard at the same time on

motion to quash the writ made by the defendant company
and now pending in this court: G. T. Elliott, Incorporated,
against the American Railway Express Company; L. M.
Newcomb against the American Railway Express Company;
' Fleischmann, Morris & Company, Incorporated, against the
American Railway Express Company.
FRANK T. SUTTON, Jr., for
G. T. Elliott, Inc.,
L. M. Newcomb,
Richmond Hardware Co.
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A. W. PATTERSON, Atty.
for Fleischmann,
Morris & Co.

WYNDHAM R. MEREDITH,
Counsel for American Railway
Express Company.

COMMONWEALTH OF VIRGINIA,
Office of

Secretary of the Commonwealth,
Richmond.

B. 0. JAMES,
Secretary.
M. A. HUTCHINSON.
Chief Clerk.
COPY.

June 14th, 1920.
Mr. B. 0. James,
Secretary of the Commonwealth,
Richmond, Virginia..
Dear Mr. James:—

This will acknowledge receipt of your favor of June 11th,
enclosing services against the American Railway Express
Company.
You may continue to send all siioh documents

page 7 [• to Mr. W. K. Weaver, Superintendent, American
Railway Express Company, Richmond, Va., just
as you have done in the past.

Yours truly,

(Signed)

J. B. HOCKADAY,
General Manager.

Am. By. Express Co. v. G-. T. Elliott, Inc.
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COMMONWEALTH OF VIRGINIA,
Office of

Secretary of the Commonwealth,
Richmond.

B. 0. JAMES,
Secretary.

'

M. A. HUTCHINSON,
Chief Clerk.
COPY.

July 29th, 1920.
Mr. B. 0. James,
Secretary of the Commonwealth,
Rickmond, Va.
Dear Mr. James:

Replying to yours of July 27th attached.
The summons referred to was sent to Mr. W. K. Weaver,
our statutory agent at Richmond, who also has jurisdiction
over matters at Alexandria, Va. Mr. Weaver being our
statutory agent in Virginia, it will greatly facilitate mat
ters if papers which should be served on him were delivered
into his hands rather than being sent to Dover, Dela.

Yours truly,

(Signed)

J. B. HOCKADAY,
General Manager.

And at another day, to-wit: At a Circuit Court of the
City of Richmond, held in the Court room of said City, in
the City Hall thereof, on Wednesday, the 3rd day of June,
1925.

page 8 }•

This day came again the parties by their attor

neys the defendant still appearing specially by its
attorney, and the Court having heard the arguments of coun
sel upon the motion to reject the testimony of B. 0. James,
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as set out in the Stipulation of counsel heretofore filed on
the ground that it was irrelevant and improper evidence, and
also having heard the'arguments of counsel upon the written
motion to quash the writ and dismiss this proceeding for the
reasons stated in said written motion, and the Court having
maturely considered the record of this case doth overrule
both of said motions.

To which action of the Court in re

fusing to reject said testimony and in overruling its motion
to quash the writ and return and dismiss this suit the defen
dant by its attorney excepted.
And at another day, to-wit: At a Circuit Court of the
City of Eichmond, held in the Court room of said City, in
the Citv Hall thereof, on Friday, the 27th day of November,
1925.

This day came again the parties by their attorneys and
the defendant by its attorney filed its demurrer in writing
with the grounds thereof to the Declaration of the plaintiff,
and to each count thereof, and the plaintiff joined in the
said demurrer, which demurrer being argued, the Court over
ruled. Thereupon the defendant filed its grounds of defense
herein and also pleaded the general issue, nil debit and nul
teil record and put itself upon the country and the plaintiff
likewise, and neither party demanding a jury for the trial
of this action, but agreeing that the whole matter of law
and fact may be heard and determined and judgment ren
dered by the Court, and the evidence and arguments of coun
sel being heard, the Court takes time to consider thereof.
DEMURRER.

page 9

Virginia:

In the Circuit Court of the City of Richmond.

G. T. Elliott, Incorporated,
vs.

American Railway Express Company.
The defendant, by counsel, demure to the declaration in
this case, and says that the same is not valid in law, and for
grounds of demurrer, alleges:

(1) Declaration does not allege any facts or sufficient facts
to show that the plaintiff is liable or can be liable to pay or
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be sued for the debts of the Southern Express Company and

particularly that the plaintiff is not shown to be liable to
pay the judgment against the Southern Express Company
sued on in this action.

(2) If the plaintiff has any cause of action against the
defendant, the plaintiff should have proceeded in equity by a
creditor's bill against the defndant, where the property-al
leged to have been acquired from the Southern Express Com
pany could be administered as a trust fund for the benefit of
all the creditors and stockholders of that company and not
simply of stockholders and creditors residing in a particular
state.

.

WYNDHAM B. MEREDITH, p. q.
Pusey vs. Jones Company, 261 U. S. 491.

Blake vs. McClmig, 172 tj. S., page 239.

Graham vs. Railroad Company, 102 U. S. 148, 161.
GROUNDS OF DEMURRER.

page 10 \ Virginia :

'

In the Circuit Court of the City of Richmond.

G. T. Elliott, Incorporated,
vs.

American Railway Express Company.

(1) That the judgment obtained on the
day of
, 19 , against the Adams Express Company and
upon which, as set out in the declaration in this case, suit is

now brought seeking to hold the American Railway Express
Company liable for the payment of said judgment, is a void
judgment because no valid process was served on the defen
dant, the Adams Express Company in that action, and the
Court was without jurisdiction to enter up said judgment,
as the same was rendered without due process of law against
the -said Adams Express Company contrary to the Four
teenth Amendment of the Constitution of the United States,
which is hereby specially pleaded and insisted upon.
(2) Because under the laws of the State of Virginia at that

time prevailing and in force, J. B. Hockaday, when the pre
tended service of summons in said suit was made, was not
the statutory agent of the Adams Express Company upon
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whom process should be served and was not an agent of the.
Adams Express for any purpose, and that said judgment
was obtained and entered up without due process of law.

(3) That at the time of the service, to-wit, on the 4th day
of October, 1920, the Adams Express Company was a joint
stock association organized under the laws of the

page 11 }• State of New York, by the laws of which State the
members of said association were and are un-

limitedly liable for the debts of said association, and said
Adams Express Company was not doing business in the
State of Virginia and had no authorized agent for service
of process within this State, but that, on the contrary, the
said J. B. Hockaday, had removed his residence to another
State and had ceased to be the statutory agent in Virginia
of the said Adams Express Company for more than a year
prior to the 4th day of October, 1920. The authority of J. B.
Hockaday as such statutory agent to be served with process
in an action against the Adams Express Company had been
duly cancelled by resolution of the Board of Directors of that
company and notice mailed to the Chainnan of the Cor
poration Commission of the State of Virginia and to said
Hockaday several days before the service of summons in
said case on said Hockaday on October 4th, 1920* And said
service is therefore invalid and was not due service of pro
cess upon the Adams Express Company and was contrary
to the Fourteenth Amendment of the Constitution of the
United States.

(4) That the judgment obtained in the suit of L. M. Newcomb against the Adams Express Company on the 12th day
of March, 1923, being void and of no effect, the attempt in
this action to enforce said judgment against the American
Railway Express Company is unlawful and contrary to the
Fourteenth Amendment of the Constitution of the United

States as depriving this defendant of its property without
due process of law and denying it the equal protection of
the law.

(5) That the American Railway Express Company, the
defendant in this action, under the plan of the

page 12 [- Director General of Railroads, was required to
purchase and acquire the tangible property of

the Adams Express Company used in its domestic express
business, but by said plan and by said purchase of tangible
property, it was not made liable for the debts and liabilities

Am. By. Express Co. v. G. T. Elliott, Ine
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of the Adams Express Company, and that in this action to
enforce the alleged debt of or judgment against the Adams
Express Company against the American Railway Express
Company would be to take its property without due process
of law and deny it the equal protection of the law contrary
to the Constitution of the United States.

That the Adams

Express Company was not insolvent at the time of said
purchase and sale and exclusive of the consideration of such
sale, had and still has ample assets to meet its liabilities.
(6) That the mere purchase by the American Railway

Express Company of a part of the property of the Adams
Express Company under the circumstances shown in this
case does not make the American Railway Express Com
pany liable for the debts or obligations of the Adams Ex
press Company.
(7) That the purchase and payment of a portion of the
assets of the Adams Express Company with shares of stock
of the American Railway Express Company, leaving said
Adams Express Company with ample assets to pay all its
outstanding indebtedness does not create any liability on
the part of the American Railway Express Company for
the debts and obligations of the Adams Express Company,
and to compel such payment in this action and to give judg
ment against the American Railway Express Company here
in for the debt or obligation of the Adams Express Com
pany would be a taking of its property without due process
of law and denying it the equal protection of the law con
trary to the Fourteenth Amendment of the Con-

page 13 }• stitution of the United States.
(8) That there was no merger or consolidation of the

Adams Express Company with the American Railway Ex
press Company or any other action taken whereby the Ameri
can Railway Express Company could be charged mth the
debt of the Adams Express Company sued for in this action,
and that to hold the American Railway Express Company
liable therefor would be in violation of the Fourteenth
Amendment of the Constitution of the United States.

(9) That the American Railway Express Company neither
in writing or otherwise assumed any of the obligations of
the said Adams Express Company or agreed to pay from
its own funds any of the obligations or liabilities of the
Adams Express Company.
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(10) That the American Railway Express Company had
no notice of and was not a party to the action in which the
alleged judgment against the Adams Express Company set
out in the declaration and on which this action is founded,
was obtained, and that to enforce that judgment in this action

against the American Railway Express Company would be
to impair its vested rights and require it to pay more for
the tangible property of the Adams Express Company than
it ever contracted to pay for said property and thereby im
pair the obligation of the contract entered into between the
two express companies by imposing additional obligations
upon the purchaser of said tangible property of the Adams
Express Company contrary to the Constitution of the United
States.

(11) That the judgment secured by the plaintiff in "this
action against the Adams Express Company on the 12th day
of March, 1923, and .set out in the declaration in this action
was void for lack of jurisdiction of the Circuit

page 14 \ Court of the City of Richmond, Virginia, to enter
a judgment in persnnam against the Adams Ex
press Company, a joint stock association organized mider the
laws of the State of New York and engaged in interstate
commerce, but which, at the time said action was instituted
and said judgment rendered, had ceased to do business in
the State of Virginia. As the State of Virginia had no
power to exclude said Adams Express Company from doing
business in said State, the fact that it did business in this

State prior to July 1st, 1918, does not give rise to any im
plication that the Adams Express Company would be bound

by the State Statutes regarding service of process on foreign
corporation or associations, or would be held to have impliedly assented to such statutes.

WYNDHAM R. MEREDITH, p. d.
And now at this day, to-wit: At a Circuit Court of the

City of Richmond, held in the Court room of said city, in the
City Hall thereof, on Thursday, the 31st day of Dece««ber,
1925, being the day and year first herein written.

This day came again the parties by their attorneys and
the Court having maturely considered of its judgment to
be rendered herein. It is therefore considered by the Court
that the plaintiff recover against the defendant the sum

of Four Hundrd and Twenty-nine Dollars and twenty-four
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cents with interest thereon to be computed after the rate

of six per centum per annum from the 26th day of June,
1918, until paid and $14.15 costs of suit and its costs by it
about its action herein expended. The defendant by its
attorney moved the Court to set aside the said judgment
and grant him a new trial, which motion the Court
page 15 [• overruled. To which action and ruling of the
Court the defendant by its attorney excepted. .
MEMOEANDUM:

Upon the trial of this action the de

fendant by its attorney excepted to sundry opinions and
the Judgment of the Court given against it and leave is
given it to file its certificates or bills of exceptions at any
time within the time allowed by law, and the defendant by
its attorney intimating its intention of applying to the
Supreme Court of Appeals for a writ of error to the said
judgment, it is ordered that the same be suspended for a
period of ninety days from this day to enable the said de
fendant to apply for said writ of error and by agreement
of parties by their attorneys no suspension bond is re
quired.
CERTIFICATE NO. 3.

page 16}- Virginia :
In the Circuit Court of the City of Richmond.

G. T. Elliott, Inc.,
vs.

American Railway Express Company.

The following e^ddence on behalf of the plaintiff and of
the defendant, respectively, as hereinafter set forth, is all of
the evidence introduced on the trial of this action.

(Here copy the evidence.) See evidence beginning on next
page.

And the court, having, on Thursday, the 31st day of De
cember, 1925, entered judgment for the plaintiff for the
amount with interest set out in said judgment, the defendant,

by its attorney, moved the court to set aside said judg

ment and grant it a new trial, which motion the court over-

18

Supreme Court of Appeals of Virginia.

ruled, to which action and ruling of the court, the defendant,
by its attorney, excepted.

Tester By consent, this, the 25th day of February, 1926.
B. CARTER SCOTT, Judge.
0. K

• F. T. S., Je.
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EVIDENCE.

CERTIFICATE OF R. T. WILSON, AS TO NON-PAY
MENT OF TAXES.

COMMONWEALTH OF VIRGINIA.

Department of the State Corporation Commission.
City of Richmond, June 6, 1921.

The following corporations having failed for two succes

sive years to pay the annual registration fee due by such
several corporations, after having been duly assessed there

for for the years 1919 and 1920, and such failure having
continued for ninety days after the expiration of such two
years, by operation of the Constitution and laws of the Com
monwealth of Virginia, the charters of such domestic cor
porations and the certificates of authority to do business in

Virginia of such foreign corporations, are revoked and an
nulled, and the fact of such revocation and annullment is
by the State Corporation Commission hereljy ordered to be

published once a week for four consecutive weeks, in a daily
newspaper published in the City of Richmond, Virginia.
FOREIGN CORPORATIONS.

Name

Southern Express
Company,

State

Georgia,

Authority issued

Am. By. Express Co. v. G. T. Elliott, Inc.
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page 18 [ COMMONWEALTH OF VIBGINIA.
Department of the State Corporation Commission.

I, E. T. Wilson, Clerk of the State Corporation Commis
sion, DO HEREBY CERTIFY, That the foregoing is a true
and correct copy of the order of the Commission entered on
the sixth day of June, 1921, so far as it affects the revocation
and annullment of the certificate of authority to do business

in Virginia issued to Southern Express Company.
I FURTHER CERTIFY, That this order was published in
full in the Richmond Times-Dispatch, a daily newspaper of
general circulation published in the City of Richmond, Vir

ginia, the first inserttion appearing Tuesday, June 14th, 1921,
and each Tuesday thereafter, the last insertion appearing
Tuesday, July 5th, 1921."
IN TESTIMONY WHEREOF, I hereunto set my hand,
at Richmond, this twenty-seventh day of .November, 1925.
R. T. WILSON,
Clerk of the Commission.
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THE

FOLLOWING

INTERROGATORIES

AND ANSWERS ON BE(?ALF OF PLAINTIFF

WERE READ, AS EVIDENCE PURSUANT TO SEC. 6236
OF THE CODE OF VIRGINIA.

PLAINTIFF'S INTERROGATORIES.

First: In the month of June, 1918, did you enter into an
agreement with the x\dams Express Company, and others, by
the terms of which you were to carry on, throughout the
United States, the express transportation business thereto
fore transacted by said Adams Express Company and others?
Answer to Interrogatory First: No.

Second: Did you at any time enter into any such agree
ment?

Answer to Interrogatory Second: No. The American Rail
way Express Company did not at any time enter into any

agreement with the Adams Express Company and others by
the terms of which it was to carry on the express transporta
tion business theretofore transacted by the Adams Exprfess
Company.
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Third: If you have ever entered into any such agreement
please file a copy thereof with your answer.
Answer to Intei-rogatory Third: See answers to first and
second Interrogatories.

Fourth: On or about the 1st day of July, 1918, did you
take over the business of the Adams Express Company and
all of its tangible property theretofore owned by it -and
used in its business therefore in whole or in part in the
capital stock of the American Railway Express Company?
Answer to Interrogatory Fourth: No. This defendant
did not take over the business of the Adams Express Com
pany on the first of July, 1918, or at any other time; the
American Railway Express Company purchased on June
30th, 1918, the tangible property used in the express busi
ness theretofore owned by the Adams Express Companj^, and
paid for same with shares of its capital stock.
In respect of the Fifth Interrogatory:

Fifth: What was the valuation placed upon said property?
W. A. Benson would answer with respect to the Adams Ex
press Company the valuation of the tangible property was

$10,154,000.00, which included not only the proppage 20 }• erty owned by the Adams Express Company, but
the property purchased from the Southern Ex

press Company, which latter company was at the time,
namely, June 30th, 1918, the owner of all such tangible assets
of the Southern Express Company.

Sixth: Was the value placed upon said property paid for
with the capital stock of the American Railway Express Com
pany in whole or in part ?

Answer to Interrogatory Sixth: All of the tangible prop

erty purchased from the Adams Express Company and
Southern Express Company was paid for with capital stock
of the American Railway Express Company.

Seventh; What amount of stock of the American Railway

Express Company was given for said property to the Adam's
Express Company?
Answer to Interrogatory Seventh: 101,540 shares, 10,000.00 shares of which stock of the American Railway Ex
press Company were issued in the name of the Southern Ex^
press Company at the request and direction of the Adams
and Southern Express Companies.

Am. Ry. Express Co. v. G. T. Elliott, Inc.

21

Eighth: Did you take over from the Adams Express Com
pany all of its tangible property in Virginia, paying there
for in the capital stock of the American Railway Express
Company?
Answer to Interrogatory Eighth: The American Railway
Express Company purchased all of the tangible property
owned by the Adams Express Company in Virginia and used
in the express business, and all such property was paid for
with the capital stock of the American Railway Express Com
pany.

Ninth: What valuation was placed upon the property of
the Adams Express Company in Virginia taken over by you
and paid for in the capitar stock of the American Railway
Express Company?
page 21 [ Answer to Interrogatory Ninth: I do not know.
Tenth: What was the par value of the shares of stock
of the American Railway Express Company in the month of
June and July, 1018, and how many of these shares were

delivered to the Southern Express Company for the property
owned and used by it in its express business in Virginia?
Answer to Interrogatory Tenth: $100.00 each was, and
is, the par value of shares of stock of the American Railway
Express Company. I do not know.
And further this deponent saith not.
(Signed)

W. A. BENSON.

The witness,
WILLIAM M. BARRETT,

being duly sworn, deposes as follows:

1. First question for defendant: Please state your name,
age and residence?

Answer: William M. Barrett; 64; 272 West 86th Street,
New York City.

2. Second question for same:

What official capacity do

you hold with reference to the Adams Express Company, Mr.
Barrett?
Answer:

President.

3. Third question for same: Do you have any official ca^
pacity with reference to the Adams Express Company?
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Answer:

I have.

4. Fourth question for Defendant:
Answer:

What is it?

President.

5. Fifth question for defendant: How long have you been
president of the Adams Express Company?
Answer: About 12 years.
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6. Sixth question for defendant: Are you fami

liar with the transaction by which the Southern
Express Company transferred its tangible assets used in
the domestic express business to the American Railway Ex
press Company?
Answer:

I am.

7. Seventh question for defendant: Did you have a per
sonal part in the circumstances surrounding that transaction ?
Answer:

I did.
•

8. Eighth question for defendant: Did you negotiate per.sonally with the Director General of Railroads and his repre
sentatives concerning the transfer of such tangible property
of the Adams Express Company to the American Railway
Express Company?
Answer:. I did.

9. Ninth question for defendant: Will you state briefly
what alternative the Adams Express Company found itself
confronted by on December 28, 1917, when the Director Gen
eral of Railroads took over control of all the railroad com

panies ?

Answer: It was necessary for the Adams Express Com
pany's business to operate over the railroad lines, and we
could not tell at first whether or not the Adams Express Com
pany was taken over by the Director General as well as the
railroad lines. We went to Washington to interview him

and after considerable discussion, he finally held that he
had not taken over the express companies and declared that
he would not do so. He finally indicated that he would be

willing to deal with a single company which would operate
over all the United States.

As President of the Adams Ex

press Company, I told him that I was willing for the Adams
Express Company to turn over its operating property to such

Am. Ry. Express Co. v. G. T. Elliott, Ine
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company. The Director General refused to recogpage 23 }- nize any of the old contracts between the Adams
Express Company and the railroads over which it
was operating, and if he refused to allow it to operate over
these railroads, the Adams Express Company would have
had to go out of business. In such case its tangible property
would have been scattered all over the United States and

it would have been impossible to realize for it anywhere
near what it was actually worth. The only way we could
obtain anywhere near the actual value of the physical prop
erty of the Adams Express Company under those circum
stances was by transferring it to the American Eailway Ex
press Company at its book value less depreciation, taking
stock of the American Eailway Express Company at par.
This entire transaction was, as a practical matter, forced
upon the Adams Express Company by the emergencies of
the situation, by the direct order of the Director General of
Railroads. The entire organization of the American Rail
way Express Company was under the supervision of the
Director General of Railroads. The Adams Express Com
pany would have preferred to take money in exchange for
its property, but the plan of organization of the American
Railway Express Conapany approved by the Director Gen
eral of Railroads, only contemplate the issue of stock for this
property,, and, as a matter of fact, the Adams Express Com
pany was compelled by the Director General to contribute

about $900,000.00 in cash towards the fund for working capi
tal for the newly formed American Railway Express Com
pany. The transfer was not voluntary in any sense and was
only made in order to secure as nearly as we could the actual
value of the physical property transferred. This transfer
only included the real estate and equipment used in the ex
press business and the Adams Express Company did not

transfer to the American Railway Express Company any of
its franchises.

10. Tenth question for the defendant: Did the Adams Ex

press Company retain any property at the time it transferred
its tangible property to the American Railway Expage 24 [• press Company?
Answer:

Yes.

11. Eleventh question for defendant:

Approximately

what amount?

Answer to Question 11: The Adams Express Company
retained such real estate as was not used in express opera^
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tion business, together with treasury assets, the value of
which was approximately $3,000,000.00 in excess of all legal
liabilities of the Adams Express Company. The Adams Ex
press Company was, always has been, and is now solvent.
12. Twelfth question for defendant: Has the Adams Exjpress Company liquidated itself by distributing any of its
property or stock of the American Railway Express Com
pany to its stockholders?
Answer:

No.

13. Thirteenth question for defendant: There has been no
distribution to the stockholders whatsoever?
Answer: No.

14. Fourteenth question for the defendant: Then the stock
of the American Railway Express Company which was re

ceived in exchange for the tangible property of the Adams
Express Company used in the domestic Express business is
still in the possession of the Adams Express Company?
Answer:

Yes.

15. Fifteenth question for defendant: Are you a member
of the board of directors of the American Railway Express
Company?
Answer:

I am.

16. Sixteenth question for defendant: Will you state how
many directors there are on the board of directors of the

American Railway Express Company?
Answer: The full complement is 12.
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17. Seventeenth question for defendant: How
many directors, of the American Railway Express
Company are directors or officers of the Adams Express
Company?
Answer:

Four.

18. Eighteenth question for defendant: Are you an officer
of the American Railway Express Company?
Answer:

No.

19. Nineteenth question for defendant: Is any officer or
director of the Southern Express Company an officer of the
American Railway Express Company!
Answer:

No.
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20. Twentieth question for defendant: Do you know what
the total amount of issued capital stock of the American Rail
way Express Company is"?
Answer: Capital stock is $40,000,000; the stock issued is
$34,642,000.

21. Twenty-first question for defendant: Wliat is the par
value of the capital stock of the American Railway Express
Company owned by the Adams Express Company?
Answer to question No. 21: $10,154,000.00.

22. Twenty-second question for defendant: Is there any
voting trust or other arrangement by which the Adams Ex
press Company controls the policy or operations of. the
American Railway Expi'ess Company?
Answer:

No.

23. Twenty-third question for defendant: Does the Adams
Express Company own any obligations of the American Rail
way Express Company except the stock above mentioned?
Answer:

No.

24. Twenty-fourth question for defendant: Has the Adams

Express Company any contract with the American Railway
Express Company by which the Adams Express Company
agrees to reimburse the American Railway Company for
judgments recovered against the American Railpage 26 \ way Express Company on claims and liabilities
of the Adams Express Company?
Answer:

No, and there never was.

25. Twenty-fifth question for defendant: If a judgment is
recovered against the American Railway Express Company
in this suit, what proportion of it will affect the dividends
of the Adams Express Company!
Answer to Question 25: Approximately 30%.
26. Twenty-sixth question for defendant: Does the Adams

Express Company still retain its corporate existence?

Answer to Question 26: The Adams Express Company
still retains its existence as a joint stock association or

ganized under the laws of the State of New York, with its
chief oflfice at #51 Broadway, in thfe City of New York.
Under the laws of New York, the members of such a joint
stock association were and are individually liable for the
debts of the association.
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27. Twenty-seventh question for defendant: Does it main

tain offices anywhere?
Answer:

Yes.

28. Twenty-eighth question for defendant.
Answer: New York only.

Where?

29. Twenty-ninth question for defendant: Where are those
offices located?

Answer: 51 Broadway, New York.
30. Thirtieth question for defendant: Does it have of
ficers at these offices who are authorized to accept service
of suits against it?
Answer:

Yes.

31. Thirty-first question for defendant: Does it have
ample assets to meet all the known outstanding claims against
it?
Answer: Yes.

And further this deponeth saith not.
(Signed)
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WILLIAM M. BARRETT.

That William M. Barrett would further testify

that the twelve months prior to October 4, 1920,
J. B. Hockada^'^, upon whom service of process was had in
the action by the plaintiff against the Adams Express Com
pany, and in which action said judgment now sued on was
rendered, had ceased to reside in this State and had removed
his residence to the District of Columbia and had ceased to

represent the Adams Express Company for any purpose for
more than a year prior to the service of process on him on
the 4th day of October, 1920, and that the authority of J. B.
Hockaday, to accept service of process for the Adams Ex
press Company was dully cancelled by resolution of the Board
of Directors of that company and notice mailed to the Chair

man of the Corporation Commission of the State of Virginia,
and to the said Hockaday several days before the service of
process on Hockaday on the 4th day of October, 1920, in the
case of
, against the Adams Ex
press Company in the Circuit Court of the City of Richmond,

Virginia, which resolution is herewith attached to this stipu
lation and marked "Exhibit B2", and this statement may be
introduced and used in evidence in this action.

Am. Ry. Express Co. v. G. T. Elliott, Inc.
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page 28 )- ARTICLES OF INCORPORATION
of the

AMERICAN RAILWAY EXPRESS COMPANY.

First: The name of this Corporation shall be the AMERI
CAN RAILWAY EXPRESS COMPANY.

Second: Its principal office or place of business in the
State of Delaware, shall be located in the City of Dover,
County of Kent, and its resident agent shall be the UNITED
STATES CORPORATION COMPANY, whose address is
311 South State Street, in said city.
Third:

The nature of the business and the objects and

j)urpose proposed to be transacted, promoted and carried
on are as follows:

To engage in and carry on in the State of Delaware, and
in and between any and all of the States, Territories and pos
sessions of the United States and the District of Columbia,
and in adjacent foreign countries, the business of carrying
and transporting and forwarding by railroads, steamboats,
ships, canals, stages and other means of transportation,
goods, wares, merchandise, money, bills, notes, bullion, pack
ages, parcels and movable valuables of any description, over
and upon such lines and routes as it may from time to time
establish, and in and between the points, places or stations
at which it may from time to time establish and continue

agencies; and the said corporation is hereby invested with
the powers necessary and proper for said purpose, as well
as the powers incident and appropriate to express carriers,,
and especially with full power to give such security in the
nature of a general transportation bond as may be required
• by the laws of the United States and the regulations passed
in relation thereto for the transportation and delivery of
dutiable merchandise and other property in bond, from port
to port in the United States or through the United
page 29 j- States.
To take bonds of indemni/y with or without se
curity from its agents and employes to acquire by purchase,
devise or otherwise, and to hold real and personal estate of
any value to the amount necessary and proper for the pur
pose for which it is incorporated, and to sell, mortgage or
otherwise dispose of the same;
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To borrow, when necessary for the purpose of its busi
ness, money, with or without pledge of or mortgage on all or
any of its property, real or personai, as security;
To take hold and dispose of any mortgage on real or
personal estate; and to issue bonds, debentures or obligations
of the corporation from time to time for any of the objects
or purposes of the corporation;
To have one or more offices, to carry on any or all of its
operations or business and without restriction or limits as
to amount to purchase or otherwise acquire, to hold, own, to
mortgage, sell, convey, or otherwise dispose of real and per
sonal property of every class and description in any of the
states, territories, districts, colonies or possessions of the
United States and in adjacent foreign countries, subject to

the laws of such state, district, territory, colony, possession
or country;

To enter into, make, perform, and carry out contracts of
everj'- kind for any lawful purpose without limit as to amount'
with any person, firm, association or corporation; and to act
as agent for any person, firm, association or corporation for
any lawful purpose; and to do a general collection business.
. The foregoing clauses shall be construed both as objects
and powers, and it is hereby expressly, provided that the
foregoing enumeration of specific powers shall not be held

to limit or restrict in any manner the powers of this corpora
tion.
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In general, to have and to exercise all the powers
conferred by the laws of Delaware upon corpora

tions formed under the laws of said State.

To purchase, hold and reissue any of the shares of its
capital stock.

Foiu'th : The total authorized capital stock of this cor
poration is Forty Million Dollars ($40,000,000), divided into
Four Hundred Thousand (400,000) shares of par value of
One Hundred Dollars ($100) each.

The amount of capital stock with which this corporation

will commence business is Thirty-three Million Dollars ($33.000,000).

The names and places of residence of each of the sub
scribers to the capital stock are as follows:
Name,

Residence.

William M. Barrett, 272 West 86th St., New York, N. Y.
George C. Taylor, 328 Cliff Ave., Pelham Heights, N. Y.
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Burns D. Caldwell, 81 High Street, Orange, N. J.
The existence of this corporation is to be perpetual.
The private property of the stockholders shall not be sub
ject to the payment of corporate debts to any extent what
ever.

The Directors shall have power to make and to alter or
amend the By-Laws; to fix the amount to be reserved as

working capital, and to authorize and cause to be executed,
mortgages and liens without limit as to amount, upon the
property and franchises of this Corporation.
The By-Laws shall determine whether and to what extent
the accounts and books of this corporation (other than the
stock ledger), or any of them, shall be open to the inspection

of the stockholders; and no stockholder shall have any right
oT inspecting any account, or book, or document
page 31 [• of this Corporation, except as conferred by law

or the By-laws, or by resolution of the kockholders.

The stockholders and directors shall have power to hold
their meetings and keep the books, documents and papers of
the corporation outside of the State of Delaware, at such
places as may from time to time be designated by the By
laws or by resolution of the stockholders or directors.

The Directors shall have power, by a resolution passed by
a majority vote of the whole Board, under suitable pro
vision of the By-laws, to designate two or more of their num
ber to constitute an Executive Committee, which Committee

shall, for the time being, as provided in said resolution or in
the By-laws, have and exercise any or all the powers of the
Board of Directors which may be lawfully delegated in the
management of the business and affairs of the Corporation
and shall have power to authorize the seal of the said Cor

poration to be aflBxed to all papers which may require it.
This corporation reserves the right to amend, alter, change
or repeal anj^ provision contained in this Certificate of In

corporation, in the manner noAV or hereafter prescribed by
the statutes of the State of Delaware, and all rights con
ferred on officers, directors, stockholders herein are granted
subject to this reservation.

We, the undersigned, for the purpose of forming a Cor
poration under the laws of the State of Delaware, do make,

file and record this certificate, and do certify that the facts
herein stated are true; and we have accordingly hereunto
set our respective hands and seals.
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Dated at New York, June 20th, 1918.
WILLIAM M. BARRETT,
GEORGE C. TAYLOR,
BURNS D. CALDWELL,

(Seal)
(Seal)
(Seal)

In the presence of
F. P. SMALL,
T. B. HARRISON.

.

page 32 [- State of New York,
County of New York, ss.:
Be it remembered, that on this twentieth day of June,
1918, A. D., personally appeared before me, the subscriber,
a Notary Public, for the State of New York, William M.
Barrett, George C. Taylor and Burns D. Caldwell, parties
to the foregoing Certificate of Incorporation, known to me
personally to be such, and severally acknowledged the said
Certificate of Incorporation to be their act and deed, and that
the facts therein stated are truly set forth.
Given under my hand and seal of office the day and year
aforesaid.

C. S. CABLE,
Notary Public.
C. S. CABLE,
Notary Public,
New York Countv.

C.B. CABLE,
'
Notary Public, New York.
New York County No. 306.
New York County Register's No. 10245.
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Oct. 28, '24.
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BARRETT EXHIBIT 1.

MEMORANDUM OP AGREEMENT BETWEEN THE

UNITED STATES AND THE EXPRESS
COMPANIES.

THIS AGREEMENT, made this 21st day of June, be
tween WILLIAM G. McADOO, Director General of Rail

roads, hereinafter called the Director General, acting on be
half of the United States and the President, under the powers
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conferred on him by proclamations of the President herein
after referred to, and the ADAMS EXPRESS COMPANY,
AMERICAN EXPRESS COMPANY, SOUTHERN EX
PRESS COMPANY, and WELLS, FARGO & COMPANY,
hereinafter referred to as the Express Companies,

WITNESSETH,

Whereas the President of the United States, on December

28, 1917, acting under the powers conferred on him by the
Constitution and laws of the United States, including those
conferred by Section 1 of the Act of Congress entitled "An
Act making appropriations for the support of the Army for
the fiscal year ending June 30, 1917, and for other pur
poses", approved August 29, 1916, took possession and as

sumed^ control of certain railroads and systems of trans
portation, and has since operated and controlled the same;
and

Whereas, by a proclamation dated March 29, 1918, the
President of the United States authorized William G. McAdoo as Director General of Railroads, to make any and all
contracts or agreements which in any way may be found
necessary or expedient in connection with the Federal con

trol of systems of transportation, as fully in all respects as
the President is authorized to do; and
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Whereas, said railroads and systems of trans
portation, taken overcas aforesaid, include various

railroads theretofore operated by companies which had, by
written contracts, agreed to furnish to the individual ex

press companies aforesaid certain privileges, facilities and

transportation for the carrying on of the express transpor

tation business of said express companies in the United
States; and

Whereas, said railroad companies are now unable, and will

hereafter be unable, except through the Director General, to
perform said contracts so long as the railroad properties for

merly operated by them, respectively, remain under Federal
control; and

Wliereas, the Director General has determine id that in the
public interest and in view of the necessities o' the Govern
ment in time of war, he should take over and conduct the

express transportation service upon the railroad and sys-
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tems of transportation under Federal control, and has, there
fore, found it inexpedient to carry out and perform the in
dividual contracts of such railroad companies with the sev
eral express companies aforesaid; and
WhereaSj the Director General desires to secure the con
tinuance of the trained forces.of said Express Companies,
so far as may be necessary, in said proposed express trans
portation business, to the end that the same may be con
ducted with the greatest possible efficiency; and
Whereas, said Express Companies are willing to aid in
placing at the service of the Director General their operating
property and trained forces upon reasonable terms; and

Whereas, the Director General is of the opinion that the
express transportation business upon the railroad and sys
tems of transportation under Federal control can be most
efficiently carried on through the agency of a single corpora
tion, which shall act as the sole agent of the Government in
conducting said business:
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Now, therefore, in consideration of the promises

and of the covenants herein contained, the said
parties have made the following agreement:

First. That the Express Companies, as soon as may be
after the date hereof, shall cause to be organized a cori)oration for the purpose of carrying on for the Director Gen
eral the express transportation business upon the railroads

and systems of transportation under Federal control, and
elsewhwre as may be determined by the Director General,
in connection with the express transportation business there
upon. Said corporation shall have a capital stock not ex
ceeding forty million dollars ($40,000,000.00), and the shares

shall be subscribed and purchased at par by the Express
Companies before named.

Second. The Express Companies shall sell, convey, set
over, and transfer to the said new corporation all property
owned and used by them, respectively, in carrying on their
express transportation business in the United States, includ

ing supplies and materials on hand in the supply depart

ments and at the various offices of said companies, but not

including cash or treasury assets, the aggregate value- of
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which property is estimated to be, as of November 30, 1917,
Thirty Million ($30,000,000.00) Dollars.
If during the period intervening between said date, No
vember 30, 1917, and the taking over of the property of

the said respective companies on July 1, 1918, any property
or equipment shall have been purchased by any of the said
Express Companies for use in their domestic express trans
portation business, said property shall be turned over to

the said new corporation at cost less accrued depreciation.
It is understood that said Express Companies are to trans

fer to the said new corporation as aforesaid all of their prop
erty aforesaid used and usable in the conduct of the express
transportation business to be carried on as provided in this
contract: Provided, However, That the said prop-
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tion of the value stated above does not include

the office building of the American Express Company at 65
Broadway, New York, the office building of the American
Express Company at 23-29 West Monroe Street, Chicago,
or the office building of the Wells, Fargo Company on Sixth
Street at Portland, Oregon.

The new corporation shall be furnished cash by the Ex
press Companies in a sufficient amount to constitute reason

able working capital. No shares of capital stock shall be
issued except on payment therefor at par in cash, or its
equivalent in property at the fair market value thereof. No

evidence of indebtedness except ordinary bank or commer

cial loans for current purposes shall be made or issued by
the new corporation without the prior approval in writing
of the Director General; nor shall any lien of any kind be
y2laced by it upon any property of the new corporation with
out prior approval in writing of the Director General. All
loans shall be reported to the Director General as soon as
made.

Third.

Within the limit herein fixed the stock issued bv

said new corporation shall be sufficient to pay at par for the
property so transferred to it and to provide the cash neces-

sayy for working capital Tlie initial issue of the stock of
said new corporation shall not be made until such issue shall
have been approved in writing by the Director General. From

time to time thereafter as additional funds may be neces
sary to purchase additional property or reimburse the com

pany for additional property purchased or for working capi
tal, additional stock may be issued by said new corporation,
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but no issue shall be made without the approval in writing
of the Director General.

Fourth. The Express Companies further agree that they
will without additional compensation assign, transfer and
turn over to the said new corporation as of July 1, 1918, any
and all leases, contracts, or agreements relating

page 37 }• to their express transportation business in the
United States, except contracts for express privi
leges with railroads or systems of transportation now under
Federal control.

As a condition of this agreement the Director General re
quires and the Express Companies consent that the several
contracts of the Express Companies with the railroads and
systems of transportations taken over by the Government
under the President's proclamation of December 26, 1917,
shall be cancelled and annulled from and after July 1, 1918,
and the parties hereby agree to take all necessary and proper
steps in due time to bring about such cancllation and annullment of such contracts, which cancellation and annullment shall not affect rights at that time accrued and un
satisfied.

The Express Companies shall assign as far as possible all
contracts with any rail, water, or electric lines not taken
over by the Government to said new corporation and shall not

engage in the express transportation business in the United
States during the period of contract between the Director
General and said new corporation, except upon the apx)roval
of the Director General or when necessary to carry out a
contract with a line not taken over by the Government and
which they are unable to assign or cancel.
The said Express Companies severally agree that they will
make ijo claim for damages against the Government or any
railroad company on account of the cancellation of any con
tract with any railroad or system of transportation taken
under Federal control.

Fifth. Said Express Companies also agree that they will
assent to, and, so far as they can, promote the employment
by said new corporation of such of their officers, agents and
employees as may be necessary to the carrying on by it of
said express transportation business aforesaid.

Sixth.

The Director General agrees that upon the or-
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ganization of the said new corporation he will
page 38 \ enter into a contract with said new corporation
upon the terms and conditions set forth in Ex
hibit "A" attached hereto and made a part hereof.

Seventh. The said Express Companies may employ the
said new corporation during the period of said contract as the
agent of said Express Companies in their foreign business
and for the handling of money orders and other financial
paper and for such other purposes as may be desired, unless
in the judgment of the Director General the express trans
portation business conducted by said new corporation will
be prejudiced thereby. Said Express Companies shall pa5^
to said new corporation such compensation for its services
as shall be agreed upon between the parties from time to
time as fair and reasonable, which compensation shall be
considered as a part of the gross contract income of said
new corporation. The Director General, however, may re
quire said contracts to be submitted to him for his approval,
and no contract disapproved by him shall thereafter be effec
tive between the parties.

Eighth. The Express Companies shall have the right to
employ the new corporation as their agent to close out all un

finished express transportation business of such Express
Companies transacted prior to July 1, 1918, upon such reim
bursement of said new corporation of any out-of-pocket cost,
tis may be agreed upon between the parties, subject to the
approval of the Director General, and the new corporation
shall until March 31, 1919, take charge of and from time to
time, as requested by said Express Companies, deliver to
them at such points as may be desi^ated by the Express
Companies such of their books, records and papers as may
not be necessary for the business of the new corporation.
Ninth. It is the intention that the provision herein made

for carrying on the express transportation business through
the agency of a single corporation shall continue in effect
only during the period of Federal control, and
page 39 \ nothing herein contained shall be construed as

sanctioning any combination or merger of the prop
erties or business of the Express Companies to last beyond
that period.

Wherefore it is agreed "that the Express Companies shall

maintain their independent corporate existence, and that upon
the termination of Federal control the property herein agreed
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to be conveyed by each of them to the new corporation (or
the equivalent of such property) shall be reeonveyed to it by
the new corporation (back to them) at a valuation to be
agreed upon or in the event of disagreement to be fixed by
the Interstate Commerce Commission.

* Tenth. Any controversy which may arise as to the per
formance of any part of this contract shall be submitted to
and determined by the Interstate Commerce Commission and
its decision thereon shall be final.
Eleventh.

The words

Director General'' as used here

in shall be taken to apply to any official or person who may
now exercise the authority of the United States with respect
to said lines of railroad under Federal control, or may here
after, as the successor of the Director General, exercise such
authority.
The word "railroad" as used herein shall include all sys
tems of transportation and appurtenances thereto under Fed
eral control covered by this contract.

The words "capital stock" or "outstanding capital stock"
as used herein shall mean and include only stock issued by
the new corporation upon the approval of the Director Gen
eral and not cancelled.
EXECUTION.

In witness whereof these presents in quintuplicate originals
have, on the day and year first above written, been duly
signed and delivered by WILLIA, G. McADOO, Director
General of Railroads, and duly signed, sealed and
page 40 [ delivered by the ADAMS EXPRESS COMPANY,

by William M. Barrett, its president, thereto duly
authorized by a vote of the directors of the company at a
meeting duly called and held on June 20th, 1918; iDy the

AMERICAN EXPRESS COMPANY, by George C. Taylor,
its president, thereto duly authorized by a vote of the direc
tors of the Company at a meeting duly called and held on
June 20th, 1918; by the SOUTHERN EXPRESS COM

PANY, by Thomas W. Leary, its President, thereto duly
authorized by a vote of the directors of the Company at a
meeting duly called and held on June 20th, 1918; by "WELLS,

PARGO £ COMPANY, by Burns D. Caldwell, its president,
thereto duly authorized by a vote of the Directors of the

Company at a meeting duly called and held on June 21st,
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1918; certificates of which, duly attested by the companies'
secretaries, are hereto attached.
W; G. McADOO,
Director General of Railroads.

By WALKER D. HINES,
Assistant Director General.

THE ADAMS EXPRESS COMPANY,
By WILLIAM M, BARRETT,
Its President.
Attest;

HORATIO H. GATES,
Secretary.

(Company's Seal)

AMERICAN EXPRESS COMPANY,
By GEORGE C. TAYLOR,
Its President.
Attest:

F. P. SMALL,
Secretary.

(Company's Seal)
(The American Express Company
has no seal. F. P. Small,)

SOUTHERN EXPRESS COMPANY,
By THOMAS W- LEARY,
Its President.
Attest:

HORATIO H. GATES,
Secretary.
(Company's Seal)

WELLS, FARGO & COMPANY,
By BURNS D. CALDWELL,
Its President.
Attest:

C. H. GARDNER,

Secretary.
(Company's Seal)
57085-18-2.
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page 41 ]• CERTIFICATE OF APPROVAL BY BOARDS
OF DIRECTORS OP THE EX
PRESS COMPANIES.

At a meeting of the Board of Managers of the Adams Ex
press Company held at the office of the company at 61 Broad
way, in the city of New York, on the 2()th day of June, 1918,
on motion duly made, seconded, and carried, it was
RESOLVED, That the attached draft of proposed con
tract between the Director General of Railroads and the

Adams Express Company, American Express Company,
Southern Express Company and "Wells,. Fargo & Company,
relating to the operation, compensation and other matters
connected with the Express transportation business over the
transportation systems under Federal control, be approved,
and the President and Secretary be instructed to execute the
same.

WILLIAM M. BARRETT.
Attest :

HORATIO H. GATES,
Secretary.
At a meeting of the Board of Directors of the AMERICAN

EXPRESS COMPANY, held at the office of the company
at 65 Broadway, in the city of New York, on the 20th day
of June, 1918, on motion duly made, seconded and carried,
it was

RESOLVED, That the attached draft of proposed contract
between the Director General of Railroads and the Adams

Express Company, American Express Company, Southern
Express Company and Wells, Fargo & Company relating to
the operation, compensation, and other matters connected
with the express transportation business over the transpor
tation systems under Federal control, be approved, and the
President and Secretary be instructed to execute the same.
GEORGE C. TAYLOR.
Attest:

F. P. SMALL,
Secretary.

page 42 J-

At a meeting of the Board of Directors of the
SOUTHERN EXPRESS COMPANY held at the

office of the company at 61 Broadway, in the city of New
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York, on the 20th day of Jnne, 1918, on motion duly made,
seconded and carried, it was

RESOLVED, That the attached draft of proposed con
tract between the Director General of Railroads and the

ADAMS EXPRESS COMPANY, AMERICAN EXPRESS

COMPANY, SOUTHERN EXPRESS COMPANY, and

"WELLA, FARGO & COMPANY, relating to the operation,
compensation and other matters connected with the express
transportation business over the, transportation systems
under Federal control, be approved, and the President and
Secretary be instructed to execute the same.
THOMAS W. LEARY.
Attest:

HORATIO H. GATES,
Secretary.

At a meeting of the Board of Directors of WELLS,
FARGO & COMPANY, held at the office of the company
at 51 Broadway in the city of New York, on the 21st day of

June, 1918, on motion duly made, seconded and carried, it

was

RESOLVED, That the attached draft of proposed con
tract between the Director General of Railroads and the

Adams Express Company, American Express Company,
Southern Express Company and Wells, Fargo & Company,
relating to the operation, compensation, and other matters

connected with the express transportation business over the

transportation systems under Federal control, be approved,
and the President and Secretary be instructed to execute
same.

BURNS D. CALDWELL,
Attest:

C. H. GARDNER,
Secretary.

page 44 j-

EXHIBIT A.

THIS AGREEMENT, made this 26th day of June, 1918,
between William G. McAdoo, Director General of Railroads,
hereinafter called the Director General, acting on behalf of

the United States and the President, under the powers con

ferred on him by proclamation of the President dated Decem

ber 26, 1917, and March 29, 1918, and the American Railway
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Express Company, hereinafter referred to as the Express
Company,
WITNESSETH:

That for and in consideration of the mutual covenants,

separate services, and payments hereinafter recited to be by
the parties kept, performed, and made, the parties do hereby
agree as follows:
I

That in the interest of greater efficiency in express ser
vice and effecting economies in Operating expenses of both

the railroads under Federal Control and the Express Com
pany the Director General hereby emplooys the Express
Company as the sole agent of the Government under the
supervision of the Director General of Railroads to conduct
the express transportation business upon all lines of rail
road under Federal control and upon such other systems of
Director General it may be necessary or desirable to include,
in said six (6) months' period ending with June 30th and
II.

This contract shall take effect on July 1, 1918, and shaU
continue during the full period of Federal control as that
period is limited by section 14 of ''An Act to Provide for
the Operation of Transportation Systems while under Fed

eral Control, for the Just Compensation of Their Owners,
and for Other Purposes", approved March 21, 1918.
page 45 [

III.

The express transportation business to be carried on under

this contract is. understood to mean such transportation busi
ness as is commonly carried on by express companies at the
present time, or as may be carried on by them during the
continuance of this contract, and for the purpose of this
contract it is agreed that the express business contemplated

by this contract shall include all matter carried on passen

ger, express, or mail trains of the railroads, except baggage

of passengers and theatrical scenery and belongings when
checked on regular transportation, United States and rail

road mail, including parcel-post matter, corpses when accom
panied by some one in charge, new trunks and property neces-
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sary to carry on the usual news business, goods and material

for the use of the railroads, and supplies for railroad eating
houses and dining cars. The Director General as well as the

Express Company shall have the right to carry on such
trains freight from the Orient imported by Coast ports, news
papers, milk and cream and returned empties; Provided,
however. That nothing in this agreement shall prevent the
Director General from transporting horses, carriages, or cat
tle or other classes of freight upon'passenger trains when
necessary in emergencies to avoid delay to freight shipments;
and provided further, that no explosives, inflammable
articles, or acids shall be considered traffic except such as it

may be lawful to transport on passenger trains when prop
erly packed, marked and certified to as required by the regu
lations of the Interstate Commerce Commission or other pub
lic authority for the transportation of explosives, by the rules
of the American Railway Association, and such regulations
for the transportation of inflammable articles and acids as

may be fixed by the Director General. The maximum weight

to be carried in any of the cars carrying express busi
ness shall not exceed a limit which in the judgment of the
Director General is necessary for safety. Articles which can
only be loaded and unloaded through end doors ot*

page 46 [ express or baggage cars causing delays to passen

ger trains in switching for tliis purpose shall not

be accepted by the Express Company unless a special car is
furnished and charged for at the carload rate, and the Ex

press Company shall not accept shipments which cannot be
so handled as to avoid unusual delays to the trains of the
Government.

Said express transportation business shall be conducted

under such rates, charges, classifications, regulations, and
practices as are now or may hereafter be lawfully estab
lished. The Director General shall take all steps lawfully
necessary to make any change in such rates, charges, classifi

cations, regulations and practices. The Express Company

shall propose no reduction' in rates or charges without the
prior approval of such reduction by the Director General.

The Express Company shall solicit no express shipments dis-

ajjproved by the Director General.
IV.

The Director General shall furnish adequate and suitable

space in cars properly equipped, heated, lighted, and let
tered American Railway Express Company of the kind cus-
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tomarily furnished by railroad companies for the use of ex
press companies on such passenger, mail and express trains
as may be designated from time to time by the Director Gen
eral over each of the lines of railroad covered by this con

tract for the transportation and proper handling en route of
all express matter tendered by the'Express Company at any
station at which said trains make regualr stops and shall
carry such express matter and the safes, packing trunks, sup
plies and equipment of'the Express Company, together with
the messengers, helpers and guards of the Express Company
necessary for the handling and protection of such express
matter to destination or the proper transfer points on said
railroads.

The Director General sha shall, so far as it can

conveniently be done without interferring with his business,
permit the Express Company to use a portion
page 47 }• of station buildings on the lines covered by this
agreement without charge therefor for the recep
tion, loading and unloading, safekeeping and delivery of ex
press matter carried under this agreement. Where special,
services or facilities have been furnished upon payments by
the express companies in addition to the percentage of gross
earnings both parties hereto shall have the benefit of such

arrangements until otherwise determined by the Director Gen
eral or by the Express Company after notice and hearing.
The movement of express shall be under the control of the
Director General at all times and transported over such lines
of railroad and on such trains as he may direct in the in
terest of economy in car service by utilizing available space

and with proper regard for the necessity of prompt move
ment.

V.

Said Express Company shall use its teams, property, offices
and other facilities, and its agents and employees in operating
an express transportation business on all the lines of rail
road under Federal control, and upon such other systems
of transportation, or parts thereof, as in the judgment of
the Director General it may be necessary or desirable to in
clude; and in the conduct of said business will exert itself
in all proper ways to make said business satisfactory to the
public and to the Director General. All contracts between the
Express Company and railroads and systems of transpor
tation not under Federal control shall be subject to the
approval of the Director General.
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VI.

The Express Company shall be liable for all loss or dam
age to the facilities furnished by the Director General to
the Express Company for use in the express transporta
tion business caused by the Express Company, its agents
or employees.

As between the Director General and the Express Com
pany, the Express Company shall be liable for

page 48 } any and all claims on account of loss, damage, or
delay to its own property or the property of
others in its charge carried under the provisions of this con
tract, and it shall assume all risks of injury or death to its
agents or employees while engaged in its business on any
of the lines or premises covered by this contract; and shall
indemnify and save harmless the Director General or any
agent or employee of the Director General, including any
railway company engaged in the operation of any railroad
under Federal control covered by this contract, and the em
ployees of any such company, against all claims, demands,
suits and actions whatsoever that may be begun against any
of the same on account of any claim arising or growing out
of the undertaking so above assumed whether in law or in
equity or before any compensation board, tribunal, or court
whatsoever; and any amounts paid hereunder shall be
charged to operating expenses.
VII.

In any action at law or in equity or other proceeding
brought against said Express Company before any compen
sation board, court, or other tribunal it will make no de

fense, except with the approval of the Director General, upon
the ground that it is by virtue of this contract as instrumen

tality or agency of the Federal Government; nor will it seek
to transfer to a Federal Court any such action brought against
it in any State court upon the like ground except with the
approval of the Director General. Any and all other legal
rights of the Express Company except as above limited are
expressly reserved.
vin.

From the gToss revenue earned on the transportation by
the Express Company of all the express traffic on all lines
under Federal control covered by this contract, under such
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rates, charges and classifications as shall be in force, it shall
pay to the Director General per cent.
page 49 \ To the balance of the revenues thus remaining
there shall be added the following:
Gross revenue derived from express transportation ope
rations over any lines not under Federal control, less pay
ments io such lines under contracts in force with them; all
miscellaneous income derived from express operations, ineluding rentals, compensation received for the sales of money
orders or other financial paper, charges assessed in addition
to transportation charges, such as value charges, and income
from money or securities invested in the dividend guaranty
fund as described in paragraph 4 of this section. The re
sulting total shall be known as ''Gross Contract Income".
From the gross contract income as here defined, the Ex
press Company shall defray the operating expenses, rentals,
taxes, except war taxes, and any other proper expenditures
not disapproved by the Director General incurred in express
operations, the remainder being termed "Contract Income
for Division". The term "Operating Expenses", as herein
used, shall embrace all items prescribed by the Interstate

Commerce Commission's classification of express accounts
as operating expenses for express companies.

From the contract income for division, an amount equal
to 5 per cent of the total par value of the outstanding capital
stock of the Express Company shall first be set apart for
the payment of dividends or general corporate purposes,
herein termed "Primary Allowance", which shall be cumu
lative. Any excess of contract income for division over said

primary allowance up to 2 per cent of the par value of the
capital stock of the Express Company, shall be divided onehalf to the said Company to be set apart for dividends or
general corporate purposes, and one-half to the Director

General. The remainder to the extent necessary shall be
paid into a guaranty fund, which fund shall not at any time
exceed an amount equivalent to 10 per cent of the

page 50 [ total par value o'f the outstanding capital stock.
^This fund shall be held by the Express Company

to insure its ability to pay for each year during the life of

this contract an amount equal to 5 per cent upon the total par

value of its capital stock from Jiiiy 1, 1918. Any earnings

from such fund dhall be considered as contract income for
division.

If the contract income for division in any year shall not

be equal to five per cent of the capital stock as herein pro-
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vided, any amount lacking shall be withdrawn from said
guaranty fund to supply such deficiency to the extent that
said fund is sufficient for that purpose, and the said fund
shall thereafter be restored from the contract income for

division after deducting the five per cent primary allow
ances and the next two (2) per cent as hereinbefore pro
vided, in the same manner as the fund was originally created.
Provided, that should there not be a sufficient sum in said
guaranty fund to furnish the amount necessary to pay-said
primary allowance at any time, the said deficiency shall be
paid from said fund when there shall be sufficient money
therein.

Any amount in said guaranty fund at the termination of
this contract, or that may be due thereto and not required
for the purpose for which the fund was established, shall be
divided between the Express Company and the Director Gen
eral in the proportion of forty per cent to said Express Com
pany and sixty per cent to the Director General.
After the accumulation of the guaranty fund, any con
tract income for division in excess of the said five per cent
primary allowance and the said two (2) per cent herein
before provided shall be divided as follows:
The next three (3) per cent upon the total par value of
said capital stock in the proportion of one-third

page 51 }• to said company and two-thirds to the Director
General; and any sum beyond that amount in
proportion of one-fourth to said company and three-fourth
to the Director General.

It is the understanding and agreement of the parties that
the "contract income for division" is not the income prop
erty of the Express Company but is a fund resulting from

the terms of this agreement in which the Director &neral
find the Express Company have a mutual interest. The
Express Company has no right to any portion of this fund
except that which it finally retains under the terms of this
agreement and which is the compensation paid it by the
Director General for the performance of its service as the
agent of the Director General in the transaction of this ex

press business. Only that portion of the fund belonging
to the Express Company shall be included in the net in
come of the Express Company for taxation under titles !
and 2 of an act entitled "An Act to provide revenue to de

fray war expenses, and for the other purposes", approved
October 3,1917, or any act in addition thereto or any amend
ment thereof or any supplement thereto. If the Express
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Company shall be required to pay said war taxes upon
any part of the contract income for division belonging to
the Director General, the Director General shall and does
hereby indemnify and save harmless the Express Company
against any payments that may hereafter be demanded of
or imposed upon said Express Company on account of taxes
that me be levied under titles i and 2 of said act upon that
part of the said contract income for division paid or credited
to the Director General hereunder.

The term "Revenues Earned", as used herein, is intended
to mean the amount of revenue earned for the service per
formed, less any sums subsequently determined to be uncol
lectible.
IX.

The Express Company shall, within sixty (60) days after
the end of each calendar month, pay to the Direc-

page 52 [• tor General s sum of money equivalent as nearly
as may be to the percentage of gross revenues

earned in such month provided for in the first paragraph of
Section VIII; within sixty (60) days after June 30th and
December 31st of each year, the Express Company shall ren
der to the Director General a statement in such form and de

tail as he shall require, showing the gross revenues earned

in said six (6) months' period ending with June 30tji and
December 31st, and within ten (10) days thereafter it shall
pay to the Director General the balance, if any, due to the
Director General under the first paragraph of Section VlII.
Within ninety days (90) days after the end of each calen

dar year or the termination of Federal control said Express
Company shall render to the Director General a statement

in such form and detail as he shall require, showing the
results of operation of said Express Company under this
contract in a year, or part thereof, determined as here
inbefore provided, and within ten (10) days after the ren
dition of said statement, shall pay to the Director General
whatever sum shall be due to him under this contract.
X.

The salaries paid by the Express Companj^ to its officers

shall be reasonable. All salaries in excess of $10,000 a year
shall be reported to the Director General.

If he shall de

termine that any such salary is unreasonable and shall notify
the Express Company in writing the maximum salary which
he regards as reasonable, any amount in excr s of such maxi-
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mum salary so fixed which shall be paid to such officer for
salary after the giving of such notice shall be excluded from

any accounts of the Express Company used in detemiining
the contract income for division.
XL

The accounts of the Express Company shall be kept in
form and manner prescribed by the Interstate
page 53 [- Commerce Commission and the Government shall
have the right to inspect such accounts at any
and all reasonable times through, its duly authorized agents;
but the Express Company shall not be required to appor
tion its earnings among the various individual railroad lines
and systems or to ascertain the earnings accruing on any
individual railroad line under Federal control, and the Direc
tor General may from time to time require the Express
Company to furnish such statistics or special statements
as may be i'easonably necessary in connection with the opera
tions under this contract.
sn.

The Director General shall have the right to require the
transportation without charge by the Express Company over
any and all lines of railroad under Federal control of all
packages of money, valuable papers, and shipments of ma
terials and supplies ordinarily forwarded by express, used
in the operation of any of the railroads under Federal con

trol; PROVIDED, HOWEVER, That the Express Company
shall not be liable for 'any loss or injury of said shipments
so carried unless caused by the theft, dishonesty, or care
lessness of the employees of the Express Company. When
the Express Company and the railroad under Federal con

trol employ the same agents, the recipt of the express mes
senger on the train for railway property shall constitute a

delivery to the Express Company and the receipt of the
party to whom the packages may be addressed or his repre
sentative shall constitute a delivery by the Express Com
pany.

xm.

The Director General will transport upon the passenger and
express trains of the lines covered by this contract free of
charge, on passes to be issued by the Director General or
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proper railway official on'proper application therepage 54 [• for, the officers, agents and employees of the Ex
press Cpmpany when traveling in the interest of
or upon the business of said Express Company. He will
also transport free of charge upon the freight trains of the
lines covered by this contract the equipment and materials
of the Express Company required for use by it on the lines
coveredl by this contract, but no hay, grain; or other feedstuffs shall be so transported for more than 500 miles. He
will also transport free of charge equipment, stationery and

office supplies of the Express Company in cars or parts of
cars set apart for the use of the Express Company. The

Express Company assumes the risk of loss or damage re
sulting from all such transportation and agrees to indemnify
and save harmless the Director General or any individual
railroad under Federal control covered by this tract involved
therein from all claims for loss or damages arising from
such transportation.
XIV.

The Director General will transmit for the Express Com
pany, free of charge, over all telegraph or telephone of in
dividual railroads or railroad sj'stems lines operated as a
part of said lines of railroad under Federal control cov

ered by this contract, all business messages relating to the
express transportation business of such railroads or rail

road systems to be conducted by said Express Company:

PROVIDED, HOWEVER, That the Express Company re
leases and holds harmless the Director General or any Rail
road Company from all liabilities arising from any error or
delays in the transmission of such messages or from failure
to forward and deliver the same.
XV

The Director General may emploj^ any of the employees

of the Express Company upon such reasonable terms as

shall be agreed upon between the parties, and the
page 55 [• Express Company may employ such employees of
the Director General or agents of the railroads,
and upon such terms as may be agreed upon from time to

time by the Director General and the Express Company.

Where station agents of the Director General or of the rail-

^ad are employed by the Express Company, the Director

General shall pay such agents the entire compensation for
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their services to the Director General, the railroads, and
the Express Company, and no payment shall be made direct
by the Express Company to any such agent whose services

may be so furnished by the Director General. The Express
Company shall pay to the Director General the usual com
missions heretofore paid upon express transportation busi

ness at stations where such station agents are joint agents
as its share of the agent's compensation.

Liability for personal injury or death of any joint em
ployee, when it can be determined that such injury or death
was sustained while the employee was engaged exclusively
in express service, will be borne by the Express Company,

and the Express Company will bear all costs and expenses
incident to the settlement thereof.

When it can be deter

mined that such injury or death was sustained while the

eraployee was engaged exclusively in railroad service, the
Director General will bear all costs and expenses incident
to the settlement thereof.

Where the cause or causes of

such injury or death cannot be determined the Express Com
pany and the Director General will bear the same in the pro
portion in which the wages paid by each bear to the total
compensation, in which latter case no settlement shall be

made by either party without the consent of the other.
XVI.

When cars other than the regular equipment assigned for
express traffic are requested hj the Express Company in
order to carry shipments of an unusual character, and such
cars are furnished by the Director General, said

page 56 J- Express Company shall pay the expenses of fitting
up such cars for its use and of restoring the same
to their normal conditions thereafter, the reasonable com
pensation therefor to be determined by the Director Gen
eral.

XVII.

The Express Company will load and unload its express
matter, or require the shippers and consignees to do so, upon
or from all cars assigned regularly or specially to express
transportation traffic.
XVIII.

All of the agents and employees of the Express Com-
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pany while on the premises or on lines of railroad under
Federal control covered by this contract shall at all times
conform to the general rules in force thereon, and in case
any messenger or other emploj'^ee on any said line shall from

any cause be objectionable to the Director General he shall
be removed or discharged upon the written request of the
Director General or of the Director General's principal ope
rating representative on such line.
XIX.

The Director General shall allow the Express Company
the usual mileage rates on all cars belonging to the Express
Company and used in handling the business under this con
tract over the railroad lines operated and controlled by
the Director General. The mileage compensation allowed
by the Director General to the Express Company shall be
considered a part of the gross contract income of the Ex
press Company.

The Express Company will take over and continue the
payment of pensions to former employees of the several ex
press companies, which employees have hereto-

page 57 }• fore been pensioned under thair rules, but no such
pension shall exceed One Hundred and Twentyfive ($125.00) Dollars per month. The officers and employees
of the several express companies who may be employed by
the Express Company shall retain the same rights to pen
sion from said new corporation as they have at the time of
change in emplojTiient. The plan and pension rules of the
Express Company shall be submitted to the Director Gen

eral and if disapproved by him in any particular shall not
become effective until so modified as to meet his approval;
the sums paid on account of such pensions shall be charged
to operating expenses.
XXI.

The Express Company will enter into a contract with

the Express Companies parties to memorandum of agree
ment with the United States; dated
, 1918, for the
period of this contract as the agent of said Express Com
panies in their foreign business and for the handling of
money orders and otl^er financial paper, and for such other
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purposes as may be desired, nnless in the judgment of the

Director General the express transportation b^usiness con

ducted by said Express Company will be prejudiced there
by. The Express Company shall be paid by said Express
Companies such compensation for its services as shall be
agreed upon between the parties from time to time as fair
and reasonable, which compensation shall be considered as a
part of the gross contract income of the Express Company.
The Director General, however, may require said contract
to be submitted to him for his approval, and no contract
disapproved by him shall thereafter be effective between
the parties.
xxn.

The Director General will perform all necessary switching
service for cars in express service on the lines under Federal
control covered by this contract, such as ordinary switching
in connection with regular trains at stations which involves
movement to and from the stations, and also to
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ling of express traffic and interchange o^ cars be
tween railroads over which the Express Company operates,
and cars loaded with live stock in transit to and from stock

yards for feed, water and rest, in compliance with the law
and service necessary by reason of the failure of the rail
roads to make schedule connection.

For unusual or extra

ordinary service rendered, such as special switching to and
from industry tracks or occasioned by reconsignment of cars
and service of like nature, the Express Company shall pay
compensation at the rate or charge of the railroads made
for similar services to other parties.
xxin.

^ The Express Company agrees that the icing and refrigera
tion of cars in the service of the Express Company while on
the lines covered by this contract shall be performed by the
agency employed by the Director General for this purpose,
the Director General agreeing that the charges for such ser
vice shall be reasonable.
XXIV.

No evidences of indebtedness except ordinary bank or com
mercial loans for current purposes shall be made or issued
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by the Express Company without prior approval in writing
of the Director General; nor shall any lien of any kind be

placed by it upon any property of the new corporation with
out the prior approval in writing of the Director General.
All loans shall be reported to the Director General as soon
as made.

The stock issued by the Express Company shall be suffi
cient to pay at par for the property transferred to it and
to provide the cash necessary for working capital. The initial
issue of the stock of the Express Company shall not be made
until such issue shall have been approved in writing by the
Director General.

From time to time thereafter

page 59 }- as additional funds may be necessary to purchase
• additional property or reimburse the company for
additional property purchased or for working capital, addi
tional stock may be issued by the Express Company, but
no issue shall be made mthout the approval in writing of the
Director General.
XXV.

Either' party to this contract may, after July 1, 1922, by
not less than six months' notice in writing, to the other
party; cancel this contract.
XXVI.

The Express Company agrees that it will at any time dur
ing the existence of this contract, upon terms to be agreed
upon between the parties hereto, established at such places
as may be designated by the Director General, collection
and delivery service for baggage and less than carload ship
ments of freight,
XXVII.

If during the operation under this contract the gross con
tract income hereunder for any contract year shall not be
sufficient to pay the operating expense and taxes of the
Express Company for such contract year, it is agreed that

the amount of any such deficit shall be deducted from any
payments due the Director General thereafter, as a further
allowance by the Director General to the Express Com
pany.
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XXVIII.

Any controversy which may arise as to the performance
of any part of this contract shall be submitted to and de
termined by the Interstate Commerce Commission after full
hearing, and its decision thereon shall be final.
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XXIX.

The term "capital stock" or "outstanding capital stock",
as used herein, shall mean and include only stock issued
by the Express Company upon the approval of the Director
General and not cancelled.

The term "Director General", as used herein, shall be taken
to apply to any official or person who may now exercise the
authority of the United States with respect to said lines of
railroad under Federal control, or may hereafter, as the suc
cessor of the Director General, exercise such authority.
The wors "railroad", as used herein, shall include all sys
tems of transportation and appurtenances thereto under Fed
eral control covered by this contract.
EXECUTION.

In witness whereof these presents in duplicate originals
have, on the day and year first above written, been duly
signed and delivered by William G. McAdoo, Director Gen

eral of Railroads, and duly signed, sealed and delivered by
the American Railway Express Company, by George C. Tay
lor, its president, thereto duly authorized by a vote
of the directors of the company at a meeting duly called and
held on June 26, 1918, certificate of which authorization,
duly attested by the company's secretary, is hereto attached.
WILLIAM G. McADOO,
Director General of Railroads.

By WALKER D. HINES,
Assistant Director General.

AMERICAN RAILWAY EXPRESS COMPANY,
By GEORGE C. TAYLOR,
Its President.

Attest:

F. P. SMALL,
Secretary.
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page 61 1- CERTIFICATE OF APPROVAL BY BOARD
OF DIRECTORS OF AMERICAN
RAILWAY EXPRESS
COMPANY.

At a meeting of the board of directors of the Ameiican
Railway Express Company, held at the office of the com
pany at 65 Broadway, in the city of New York, on the 26th
day of Jnne, 1918, on motion duly made, and seconded, and
carried, it was

RESOLVED: That the attached draft of proposed con
tract between the Director General of Railroads and the

American Railway Express Company, relating to the opera
tion, compensation, and other matters connected with the
express transportation business over the transportation sys
tems under Federal control, be approved, and the Presi
dent and Secretary be instructed.to execute the same.
GEORGE C. TAYLOR.
Attest:

F. P. SMALL,

,

Secretary.
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SUMMONS.

The Commonwealth of Virginia,

To the Sheriff of the City of Richmond,—Greeting:

WE COMMAND YOU TO SUMMON Southern Express
Company, a corporation, etc., and Adams Express Company,
a corporation, etc., to appear at the Clerk's office of our Cir

cuit Court of the City of Richmond, at the Court Room of
said Court in said City, at rules to be holden for said Court
on the Third Monday in November next, to answer the action

of G. T. Elliott, Inc., of a plea of Trespass on the case in
assumpsit.

Damages Twenty-Five Hundred Dollars. And have then

thpre this writ. Witness, E. M. Rowelle, Clerk of said Court
at Richmond, the 4th day of October, 1920, and in the 145th
year of the Commonwealth.

E. M. ROWELLE, Clerk.
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SHERIFF'S RETURN.

Executed in the City of Richmond, Va., at 3 P. M., Oct. 4,
1920, by delivering a copy of within SUMMONS to J. B.
Hockaday, he being the Statutory Agent in Virginia of
Southern Express Company, a Corp., &c.
Executed in the City ,of Richmond, Va., at 3 P. M., Oct. ,4,
1920, by delivering a copy of within SUMMONS to J. B.
Hockaday, he being the Statutory Agent in Virginia of Adams
Express Company, a Corp., &c.
J. HERBERT MERCER,
Sheriff of the City of Richmond, Va.

Sheriff's Pee, 1.00 paid.
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In the Circuit Court of the City of Richmond, Virginia.
G. T. Elliott, Incorporated, a Corporation organized and
existing under the laws of the State of Virginia, Plaintiff,
vs.

The Adams Express Company, Defendant.

G. T. Elliott, Incorporated, a corporated organized and
existing under the laws of the State of Virginia, complains
of the Adams Express Company, doing business as a com

mon carrier under the laws of the State of Virginia, of a
plea of trespass on the case in assmnpsit; for this, to-wit:
That heretofore, to-wit: on the first day of October, 1917,
the said defendant, the Adams Express Company, was a com
mon carrier of goods and chattels for hire in and by a cer
tain train of railway cars from the City of Hampton, Vir
ginia, to many other cities, towns and places, both within
and without the State of Virginia; and the said defendant

being such carrier, as aforesaid, the said olaintiff heretofore,
to-wit: on various dates set out on the account hereto at

tached, at the special instance and request of said defendant,
caused to be delivered to said defendant, so being such car
rier as aforesaid, certain goods and chattels, consisting of
crab meat, oysters and sea foods, in the quantities set out
in the schedule hereto attached, the property of the said
plaintiff of great value, to-wit: of the value of $429.24, to
be taken care of, and safely and securely carried and con-
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veyed by said defendant as such carrier as aforesaid, in
and by said train of railway cars .from Hampton, Virginia,
to the points of destination set out in the schedule hereto
attached, to be safely and securely delivered by said de
fendant for said plaintiff; and in consideration thereof, and
of certain reward of said defendant in that be-

page 64 }• half, it, the said defendant, then, to-wit, on the
days, months and years'first aforesaid, under
took and faithfully promised to said plaintiff to take care
of said goods and chattels and safely and securely to carry
and convey the same in and by said train of railway cars
from Hampton, Virginia, to said several places of destina
tion, and safely and securely to deliver the same for said
plaintiff. And the said defendant as such carrier afore
said then had and received said goods and chattels for the
purpose aforesaid.
Yet, the said defendant, not regarding its duty as such
carrier nof its said promises and undertaldngs so made as
aforesaid, but contriving to deceive and injure said plain
tiff in this behalf hath not taken care of said goods and
chattels, or safely or securely carried or conveyed same from
Hampton, Virginia, to the point of destination aforesaid,
nor hath there at said points of destination safely or se

curely delivered same for said plaintiff; but, on the contrary
thereof, it, the said defendant, so carelessly and negligently
behaved and conducted itself wdth respect to said goods and
chattels that by and through the mere carelessness, negligence
and improper conduct of said defendant and its servants in
this behalf the said goods and chattels afterwards, to wit;
on the days, months and years aforesaid, became and were
wholly lost to said plaintiff.
And for this also that afterwards, to-wit: on the first
day of October, 1917, and there afterwards as hereinafter
set out in consideraaion that the said plaintiff, at the special
instance and request of said defendant, had then and there
caused to be delivered to said defendant divers other goods

and chattels, to-wit: goods and chattels of the like quantity,
quality, description and valne as those in the first count of
this declaration mentioned of the said plaintiff to be taken

care of and safely, securely conveyed and carried by said
defendant to the points of destination aforesaid, to be there
delivered by said defendant for said plaintiff for

page 65 [ certain reward to said defendant in that behalf,
it, the said defendant undertook and then and there

faithfully promised said plaintiff to take care of said last
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mentioned goods and chattels and safely and securely to carry
and convey the same to the points of destination afore
said, and there to deliver same for said plaintiff in a reason
able time then next following; and the said defendant had
and received said last mentioned goods and chattels for the

purpose aforesaid and a reasonable time for the carriage,
conveyance and delivery thereof, as aforesaid, hath long
since elapsed.

Yet the said defendant, not regarding its said last men
tioned promises and undertakings, but contriving and intend
ing to deceive and injure the said plaintiff in this behalf,
did not, nor would, within such reasonable time as afore

said, or at any time afterwards, although often requested
so to do, safely and securely carry and convey the last said
mentioned goods and chattels to the points of destination
aforesaid, nor deliver same for th§ said plaintiff, but hath

hitherto wholly neglected and refused to do so, whereby the
said last mentioned goods and chattels, being of the value
aforesaid, have been and are wholly lost to the said plain
tiff.

And for this also, to-wit:

That the said defendant here

tofore, to-wit, on the 1st day of October, 1917, and on various

days thereafter as herein set out in consideration that it,

at its own special instancee and request, then had the care
and custody of divers other goods and chattels of the said

plaintiff, of the like number, quantity, quality, description
and value, as those in the first count of this declaration men

tioned, it, the said defendant, undertook and then and there

faithfully promised the said plaintiff to take due and proper
care thereof, whilst the said defendant so had the care and
custody of the same.

Yet the said defendant, not regarding its said
page 66 }• promises and undertakings, but contriving and in
tending to injure and deceive the said plaintiff,
in this behalf, whilst the said defendant so had the care and

custody of the said goods and chattels, took so little and

such bad and improper care thereof, that the same afterwards,
to-^vit, on the days, months and years aforesaid, became
and were greatly damaged and injured, and wholly lost to
the said plaintiff.

Nevertheless, the said defendant, not regarding its said
several promises and undertakings, hath not kept, performed
or fulfilled the same, or either of them, although often re
quested so to do, but hath broken the same as aforesaid,
to the damage of the said plaintiff of $2,500.00/100. And
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therefore it institutes this action of trespass on the case
in assumpsit.

G. T. ELLIOTT, INC.,
By Counsel.
CHRISTIAN & CHRISTIAN &

C. VERNON SPRATLBY, p. q.
STATEMENT OF LOSS AND DAMAGE ON ACCOUNT

OF SHIPMENTS MADE BY G. T. ELLIOTT, IN
CORPORATED, VIA ADAMS EX
PRESS COMPANY.

Shipment of October 26,1917, 20 gallons of crab meat
to W. H. Even, Philadelphia, Penn., not delivered $ 17.00

Shipment of February 1^, 1918, 10 gallons crab meat
to Jennings Fish Co., Richmond, Virginia, not de
livered,
13.50
Shipment of January 3, 1918, 2 gallons of crab meat
to Hotel Muelbach, Kansas City, Mo., not delivered
5.00
Shipment of March 12th, 1918, of 3 quarts crab meat
to N. F. Bull, Richmond, Virginia, evidently robbed
in Transit,
1.85
Shipment of March 20, 1918, 10 gal. crab meat to
Leverson Bros., Pittsburg, Pa., delayed in transit
and therefore spoiled,
23.75
Shipment of March 22, 1918, to J. D. Brooks, Brook
lyn, N. Y., delayed in transit and therefore spoiled, 12.40
Shipment of January 22, 1918, 5 gals, crab meat to

Foster Seafood Market, Danville, Virginia, not de
livered,

Shipment of April 16, 1918, 5 gals, crab
page 67 [•
meat to C. H. Kuhn, Altoona, Pa., delayed
in transit and therefore spoiled,
'

6.05

7.50

Shipment of May 20,1918, of crab meat to J. D. Books,
Brooklyn, N. Y., arrived in bad condition and
spoiled,

18.40

Shipment of May 21st, 1918, to J. D. Books, Brooklyn,
N. Y., of crab meat, delayed in transit and therefore
spoiled,

16.40

Shipment of May 23,1918, of crab meat to J. D. Books,
Brookljm, N. Y., delaj'^ed in transit and thereforefore spoiled,
16.40
Shipment of May 24,1918, of crab meat to J. D. Books,
Brooklyn, N. Y., not delivered,
16.40

Shipment of May 27, 1918, to J. D. Books, Brooklyn,
N. Y., delayed in transit and therefore spoiled,
16.40
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Shipment of May 22 ,1918, to R. C. Jones, Richmond,
Virginia, shortage in shipment, evidently robbed in
transit,
3.25
Shipment of October 6,1917, to Mrs. R. H. Porter, Pulaski, Tenn., delayed in transit and therefore spoiled, 4.60
Shipment of June 18, 1918, to J. D. Books, Brooklyn,
N. Y., not delivered,
16.40
Shipment of June 24th and 26th, 1918, to J. D. Books,
Brooklyn, N. Y., shortage in shipment,

Shipment of June 28, 1918, to J. D. Books, Brooklyn,
N. Y., delayed in transit and therefore spoiled,
Shipment of July 29th, 1918, to Hotel Stumpf, Rich
mond, Virginia, delayed in transit and therefore
spoiled,
Shipment of July 11,1918, to K. B. Savage, Richmond,
Virginia, delayed in transit and therefore spoiled,
Shipment of July 11th and 18th to Doyle *s Cafe, Rich
mond, Virginia, not delivered,
Shipment of July 16th to Cafe Cicardi, St. Louis, Mo.,
delayed in transit and therefore spoiled,
Shipments to Brown Palace, Denver, Colorado, on July

1.40

14.40

15.00
20.00

42.00
3.50

15th and 22nd, not delivered until July 29th,
7.00
Shipment of July 25, 27 and 29 to Tip Top Inn, Chi
cago, 111., delayed in transit and therefore spoiled,
22.74
Shipment of June 27th to W. H. F. Even, Philadelphia,
Pa., not delivered,
15.00
Shipment of Aug. 6th, 1918, to Doyle's Cafe, Rich
mond, Virginia, one gal. short, evidently robbed in
transit,
3.00
Shipment of Nov. 12, 1918, to Hotel Muehback, •Kan
sas City, Mo., not delivered,
7.00
Shipment of June 19, 1918, to J. D. Books,
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Brooklyn, N. Y., delayed in transit and
spoiled,
8.40
Shipment of June 27, 1917, to W. H. P., Even, Phila
delphia, Penn., delayed and spoiled,
27.50
Shipment of April 18,1917, Hotel Paskey, Shenandoah,
Penn., never delivered,
4.00
Shipment of July 6, 1917, J. D. Books, Brooklyn,
not delivered,
5.20
Shipment of July 13, 1917, J. D. Books, delayed and
spoiled,
5.20
Shipment of July 31,1917, to J. D. Books, delayed and
spoiled, .
5.20
Shipment of Aug. 22,1917, Hotel Virginia, Lynchburg,
Va., delayed and spoiled,
3.00
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Shipment Aug. 24, 1917, J. D. Books, delayed and
spoiled,

5.20

Shipment of Aug. 29, 1917, N. C. Gray, delayed and
spoiled,
Shipment of Aug. 31, 1917, to J. D. Books, never de
livered,

13.60
5.20
$429.24

JUDGMENT OF MARCH 12TH, 1923.

This day came the plaintiff by its attorney as the defen
dant by its attorney who appears specially and the Court
having maturely considered the defendant's motion this day
made and filed herein to quash the return of the Sheriff of
the City of liichmond, made upon the Summons in this case,
doth overrule the same, to which action and ruling of the

Court the defendant by its attorney excepted, and leave is
given it to file its certificates or bills of exceptions. There
upon the attorney for the defendant retired from the case,
and thereupon came a jury, to-wit: R. C. Boisseau, R. A.

Ricks, Jr., Everard Meade, John A. Purcell, Sam'l. P. Cur
tis, J. L. Creery and W. W. Brock, Jr., being sworn well
and truly to enquire of the plaintiff's damages in this action,
and having heard the evidence returned a verdict in the
words and figures following, to-wit: "We, the
page 69 [ jury, find for the plaintiff and assess its damages
at $429.24 with interest thereon from the 26th day
of June, 1918." It is therefore considered by the Court
that the plaintiff recover against the defendant the sum of
Four Hundired and Twenty-Nine Dollars and Twenty-four
Cents with interest thereon to be computed after the rate
of six percentum per annum from the 26th day of June,
1918, until paid and its costs by it about its action in this
behalf expended.
MOTION TO QUASH SERVICE OF PROCESS AND DIS
MISS ACTION.

page 70 [ Virginia:
In the Circuit Court of the City of Riclmiond.

G. T. Elliott, Incorporated,
vs.

Adams Express Company, a corporation, and Southern Ex
press Company, a corporation.
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The Adams Express Company and the Southern Express

Company, defendants in the above styled action, appearing

by connsel specially and only specially and solely to move

the Court to quash the service of process in this action, and

the return thereon, and to dismiss said action, pray the judg
ment of this Honorable Court on said motion to quash,
whether they ought to be required to appear in accordance
with said process or service thereof, because they say:
1. That service of said process and the return thereon
are not proper and lawful.

2. That at the time of, and many years prior to, the ser
vice of process made in this action on October 4th, 1920, the
Adams Express Company and the Southern Express Com
pany have not had, and on said date did not have, an agent
in this State on whom said process could be lawfully served;
that at the time of said service, and long prior thereto, the
said defendants, foreign corporations, were not and had not
been carrying on their express business, or any other busi
ness, in the State of Virginia; and that neither they nor
J. B. Hockaday, on whom said service on October 4th, 1920,
was attempted to be had, had accepted service thereof, but
on the contrary the said J. B. Hockaday stated to
page 71 [• the officer attempting to make said service that
he was no longer the statutory agent of the said

defendant companies, and had not been such agent for sev
eral years, and therefore would decline to accept service of
said process; nor have said defendant companies waived
service thereof.

3. That at the time of said attempted service, and since
the adoption of the Code of 1919, the only person authorized

by law to be appointed and to act as statutory agent of a
foreign corporation, such as the defendant companies, is the

Secretary of the Commonwealth, and upon him and only
upon him does the law permit service of process against a
foreign corporation to be had.

4. That even if the said J. B. Hockaday, had previously

been the statutory agent of said defendant companies ap
pointed under Section 1294-g, sub-section (2) and (3), yet
said sub-sections have been repealed and, therefore, his au

thority revoked by the enactment of Section 3845 and Sec

tion 4027 of the Code of 1919; sub-sections (2) and (3) of
Section 1294-g of the Code of 1904 being no longer in force,
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the said Hockaday was not, and could not have been, the
statutory agent on October 4th, 1920, upon whom lawful ser
vice could be had against the defendant companies.

5. Not only was the said Hockaday thus without authority
as such statutory agent on October 4th, 1920, but every since
July 1st, 1918, he had been removed and ceased to be the
statutory agent of the Adams Express Company and the
Southern Express Company'', because those companies had
ceased to do business in this State. Section 1294-g, sub
section (1), only requires companies doing business in this
State to have an agent for service of process.
6. The fact that the Adams Express Company and the
Southern Express Company had on that date, viz: July 1st,
1918, ceased to do business in this State, and in any other
State of this Union, was a matter of public knowl-

page 72 }• edge and well known to the authorities of this
State long before such attempted service of Octo
ber 4th, 1920.
7. On that date, viz: July 1st, 1918, the contracts of the
Adams Express Company and the Southern Express Com
pany with the railroads and steamship lines of the country
to do an express business thereon had been annulled and
cancelled by the action of the United States Government in
taking over said railroads and steamship lines by the Presi
dent, through the Director General of Railroads.

In order

to restore this express traffic negotiations were had between
the Government and the express companies. By direction
of Wm. G. McAdoo, Director General of Railroads, a new
corporation was organized and incorporated under the laws
of the State of Delaware known as the American Railway

Express Company, and this single corporation took over ail
the express business of the country, and the express com
panies hitherto acting, and especially the Adams Express

Company and the Southern Express Company, ceased to do
express business from that date, and have ever since ceased
to do such business, and have been without any statutory
agent because, as we have seen by the statute set out in
Section 1294-g, the only express companies required to ap
point such agent were those doing business in this State.
8. Of these acts of the United States Government, and of
the proclamation and orders of the President through the
Director General, this Court will take judicial notice that for
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more than two years before the attempted service of process
in this action the defendant companies were without a statu
tory agent, had ceased to do business, and their contracts and
agreements for the doing of said express business had been
taken over by the new company known as the American
Railway Express Company.
9. Notwithstanding the foregoing facts, yet when the de
fendant companies learned for the first time that although
for more than two years they had had no statupage 74 [- tory agent in this State, and had ceased to do
business in said State, that service of process
would be attempted to be had upon the said Hockaday when
he visited the City of Richmond for other purposes in con
nection with the new Corporation, the American Railway
Express Company, the Adams Express Company and the
Southern Express Company though deeming it unnecessary
served formal notice that J. B. Hockaday had ceased to be
their statutory agent several years before; that they had
ceased to do business in this State for several years, and
that the powers of the said Hockaday had been revoked, and
that he had been withdrawn from the State when on July
1st, 1918, the defendant companies had ceased to do an ex
press business in this or any other State, and had likewise
served said Hockaday with instructions to inform any ofScer
attempting to serve said process that his powers had been
revoked, and that he was no longer, and had not been for

several years, authorized to accept service on behalf of the
Adams Express Company, and the Southern Express Com
pany.

10. That to enter judgment under these circumstances
against these defendant companies in this action would be
to deprive them of their property without due process of law,
(jontrary to the constitutional right now invoked by the defen
dant companies, and contained in the fifth amendment to
the Constitution of the United States, and to deny to said
defendant companies within the jurisdiction of this State
the equal protection of the law, in contravention of the pro
visions now invoked of the 14th Amendment to the Consti
tution of the United States.

11. That the said defendant companies still appearing spe
cially and only specially, for the foregoing reasons move
the Court to dismiss this action.

WYNDHAM R. MEREDITH,
Counsel for Defendants.
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page 75 [ LETTER FROM WILLIAM H. BARRETT,
President of the Southern Express Company.
October 7, 1920.

State Corporation Commission,
Commonwealth of Virginia,
Richmond, Va.
Gentlemen:—

On October 1st a revocation of authority of John B. Hockaday as statutory agent of the Adams Express Company
for the Commonwealth of Virginia, duly executed by the of
ficers of the Adams Express Company, acknowledged and
stamped together with a filing fee of $1.00, was forwarded
to your Commission.
This document, including the filing fee, has been returned
to me by mail, accompanied by a letter dated October 4th
•from R. T. Wilson, Clerk of the Commission, who states that
he knows of no method by which a corporation authorized to
do business in Virginia can revoke a power of attorney
previously filed, and further gives his legal conclusions as
to the contemplation of the statutes of Virginia.
We do not accept the conclusions of the Clerk of the Com
mission as either expressing the official view of the Commis
sion or as being binding upon the Southern Express Com
pany ; I am, therefore, returning to the Commission herewith
the original revocation of the authority of John B. Hockaday as statutory agent effective October 1, 1920, together

with a copy of the same and $1.00 for filing fee; and hereby
demand that the said revocation be filed by the Commission
as of the date shown by the stamp of the Commission on
which it was received, i. e., October 4, 1920.

Yours very truly,
(Sgd)

W. M. BARRETT,
President.

Copy for information of Mr. John B. Hockaday, Wash
ington, D. C.

Am. Ry. Express Co. v. G. T. Elliott, Inc.

65

page 76 [- COPY.
LETTER FROM R. T. WILSON, CLERK STATE COR
PORATION COMMISSION.

COMMONWEALTH OF VIRGINIA,
STATE CORPORATION COMMISSION.

Richmond, Oct. 4th, 1920.
rtw-r.

Mr. W. M. Barrett, President,
Southern Express Company,
51 Broadway, New York, N. Y.
Dear Sir:—

Your letter of October 1st, enclosing revocation of the

power of attorney appointing John B. Hockaday statutory
agent, reached my desk at 11:45 o 'clock this morning.
I am returning herewith this attempt at revocation, and
also $1.00 in currency enclosed with it, as I know of no method
by which a corporation authorized to do business in Vir
ginia can revoke a power of attorney previously filed.
Our statutes plainly contemplate that every foreign cor
poration holding a certificate of authority to do business
in Virginia, shall have a statutory agent in Virginia, and
the only way that an agent can be changed is by the ap
pointment of his successor in office.
I am also returning herewith the copy of this attempt at
revocation enclosed by you to the Secretary of the Common. wealth.

Very truly yours,

(Signed)

R. T. WILSON,

Clerk of the Commission.

page 77 1- COPY.
SOUTH ATLANTIC DEPARTMENT,
WASHINGTON, D. C.
November 9, 1920.
Mr. Wyndham R. Meredith,
Attorney at Law,
Travelers Building,
Richmond, Va.
,
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Dear Mr. Meredith:—

In compliance with your request, I am sending herewith
the two revocations of my authority as Statutory Agent of
the Adams and Southern Express Companies, and have made
affidavit thereon to effect that they were received by me
about 4:00 P. M. Saturday, October 2nd. The envelope, in
which the revocations were received, was thrown away.
Yours truly,

(Signed)

J. B. HOCKADAY,
General Manager.

COPY.

ADAMS EXPRESS COMPANY,
OFFICE OF THE PRESIDENT,
51 Broadway,
New York.

October 1, 1920.
Dear Mr. Hockaday:—
In view of the fact that the Adams Express Company does
not contemplate re-entering into Virginia, and therefore will
have no further need of your services as statutory agent in
that State, and in order to save you possible embarrassment,
I have filed with the State Corporation Commission and the
Secretary of the State of Virginia formal notice of the re
vocation of your authority as Statutory agent to accept ser
vice for the Adams Express Company in any suit or proceed
ing in that State, and also of your authority to enter an
appearance in any suit, or to in any other way

page 78 (• represent the said company, effective October 1,
1920.

Yours very truly,
(Signed)

W. M. BARRETT,
President.
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Mr, J. B. Hockaday,
Care of American Eailway Express Co.,
Washington, D. C.

J. B. Hockaday. This nonth day of November, 1920, in the
District of Columbia, personally appeared before me, Bronson
Quaites, a Notary Public of and for the District of Columbia,
and made oath that he is the addressee of the above letter,
that the said letter was personally received by him at 4 P. M.
October 2nd, 1920.
(Signed)

J. B. HOCKADAY.

Subscribed and sworn to before me this ninth day of No
vember, 1920. In testimony whereof I have hereunto set
my hand this day, month arid year aforesaid.

(Signed)

BRONSON QUAITES,
Notary Public, D. C.

page 79 ]• State of New York,
County of New York, ss:
Edward F-. Cooke, of lawful age, being first duly sworn, on

oath deposes and says that heplaced in the United States
mail and registered same, with postage fully prepaid, at
5:45 P. M., on the first day of October, A. D. 1920, a letter
addressed to the State Corporation Commission of Virginia,
at Richmond, Virginia, and containing a revocation of the ap
pointment of John B. Hockaday as statutory agent of tiie
Adams Express Company executed by William M. Barrett,
as President and Horatio H. Gates as Secretary of the said
Adams Express Company.
EDWARD F. COOKE.

Scribed and sworn to before me this 13th day of October,
1920.

E. R. WITTINGHAM.

Notary Public, New York County,
New York Co., Clerk's No. 96,
New York Register's No. 2093,
Commission Expires March 30, 1922.
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October 1, 1920.

State Corporation Commission,
Commonwealth of Virginia,
Riclimond, Va.
Gentlemen:

In view of the fact that The Adams Express Company
does not contemplate re-entering Virginia for the purpose
of doing any business in that State, and therefore requires
no legal representative in that State, I am handing you here
with revocation of the powers heretofore granted to John
B. Hockaday, formerly of Richmond, Va.

' Yours truly,
(Signed)

W. M. BAREETT,
President.

KNOW ALL MEN BY THESE PRESENTS, That the
appointment of John B. Hockaday, formerly of Richmond,
Virginia, as the agent and attorney of The Adams Express
Company in and for the Commonwealth of Virginia has been
revoked, cancelled and annulled from and after the First

day of October, 1920, and the authority of the said John B.

Hockaday to accept service of legal process to enter an ap
pearance on behalf of the said The Adams Express Com
pany in any action or proceeding is hereby revoked and with
drawn.

IN WITNESS WHEREOF, the said The Adams Express
Company has caused this instrument to be executed by its
proper officer thereunto duly authorized this First day of
October, 1920, and its seal to be affixed hereto and attested
by its Secretary on said date.

THE ADAMS EXPRESS COMPANY,
By WILLIAM M. BARRETT,
President.
Attest:

HORATIO H. GATES,
Secretary.

(Seal)

(Revenue Stamp)
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page 81 [ State of New York,
County of New York, ss:

J, Edward B. Whittingham, a Notary Public in and for
the State and County aforesaid, hereby certify that William
M. Barrett and Horatio H. Gates, whose names, respectively,
as President and Secretary of the Adams Express Company,
are signed to the foregoing revocation, have acknowledged
the same before me in the City of New York as aforesaid.
Given under my hand and official seal the First day of
October, 1920.
(Seal)
E. B. WHITTINGHAM,
Notary Public.

October 1, 1920.
Dear Mr. Hockaday,

In view of the fact that the Adams Express Company does
not contemplate re-entering into Virginia, and therefore will

have no further need of your services as statutory agent in
that State, and in order to save you possible embarrassment,
I have filed with the State Cprporation Commission and the
Secretary of the State of Virginia formal notice of the revo
cation of your authority as statutory agent to accept service
for the Adams Express Company in any suit or proceeding
in that State; and also of your authority to enter an ap
pearance in any suit, or to in any other way represent the said
Company, effective October 1, 1920.
Yours very truly,

(Signed)

W. M. BABRETT,
President.

Mr. J. B. Hockaday,

Care of American Railway Express Co.,
Washington, D. C.
page 82

C. C. 143-6-5-17-2M.
POWER OF ATTOBNEY

For Appointment of Agent by Foreign Corporation, doing
Business in Virginia, Under Section 1104, Code of
1887, as Amended.
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25c cancelled internal

revenue stamp affixed.
KNOW ALL MEN BY THESE PRESENTS:

That the Adams Express Company, a joint stock associa
tion organized and existing under the laws of the State of

New York, having established an office in 'the State of Vir
ginia, the same to be located at Eichmond, in the State, and
desiring to transact business in the State of Virginia, in
conformity with the laws thereof, hereby constitutes and
appoints, with his consent and acceptance first obtained,

John B, Hockaday, resident of Virginia, residing at
Eichmond, Virginia, to be the true and lawful agent and
attorney of said corporation in and for the said Common
wealth of Virginia, pursuant to the provisions of Section
1104 of the Code of Virginia, as amended, upon whom all legal
process against said company may be served, and who is here
by authorized to enter aii appearance in its behalf in any
actions and proceedings; and the said corporation hereby
stipulates and agrees that any lawful process against the
said corporation which is duly served on said agent and at
torney shall be of the same Ipgal force and validity as if
served on said corporation.
' IN WITNESS WHEREOF, the said Adams Express Com
pany has executed this power of attorney in duplicate by
causing its name to be hereunto affixed by William M. Bar
rett, its President, with its seal attested by Horatio H.
Gates, its Secretary. All done this 28th day of October,
1938.

THE ADAMS EXPRESS COMPANY,
By WILLLA.M M. BARRETT, President.
Attest:

HORATIO H. GATES,
Secretary.

Affix Corporate seal here. Corporate seal.

page 83 J- State of New York,
(City and County) of New York.

^I, Helen Moffat, a Notary Public in and for the State and
city or county aforesaid, hereby certify that William M.
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Barrett and Horatio H. Gates, whose names, respectively,
as President and Secretary of the Adams Express Company,
are signed to the foregoing power of Attorney, have ac
knowledged the same before me in my city and county afore
said.

Given under my hand and official seal this 29th day of
October, 1918.
HELEN MOFFAT,
Notary Public.
Notary Public New York County,
N. Y.. Co., Clerk^s No. 410,
N. Y. Register's No, 10337.
Affix official seal here.
Notarial Seal.

C. C. 148. 3-13-20,2M sets

VIEGINIA,

Department of State Corporation Commission.
Richmond, Nov. 8,1920.

Hon. Wjmdham R. Meredith, Attorney,
Travelers Building, Richmond, Va.

TO STATE CORPORATION COMMISSION, Dr.

Please return this Statement with your remittance. Prompt

settlement is requested, as the Clerk of the Commission is
required by Law to make settlement with the Treasurer of

the Commonwealth at least once every 30 days. Please do
not remit in postage.

For copy of power of attorney filed by Adams Ex
press Company

$0.50

For copy of power of attorney filed by Southern
Express Company
0.50
Total

.$1.00 $1.00
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COMMONWEALTH OF VIRGINIA,

State Corporation Commission.
Richmond. May 6, 1919.
Mr Wm. M. Barrett, Pres.,
Adams Express Company,
New York, N. Y.
Dear Sir:—

Complaint is being made to the Commission that on ac
count of the removal of Mr. John B. Hockaday, hereto
fore appointed Statutory Agent of Adams Express Com
pany, from the State there is at present no person in this
State upon whom process against the Adams Express Com
pany may be served.
It is stated that there are numerous unsettled claims against
this Company on account of business done by it in this State

prior to the express business being taken over by the Ameri •
can Railway Express Company and I cannot think that the
Ad£^ms Express Company will be willing to take advan
tage of the removal of the Statutory Agent from the State
to put the claimants to the expense of going to some other
State to enforce their claims.

Under these conditions won't you be good enough to see
that the Adams Express Company at once executes a written
power of attorney in duplicate appointing some person re
siding in this State agent of the Company upon whom pro
cess may be served. I am enclosing herewith blank forms
in duplicate for the purpose and ask that the power of at
torney be executed and filed in this office in duplicate as soon
as possible.
Mr. Wm. M. Barrett, Pres.

Please note that 2 25c internal revenue stamp must be at
tached to one copy and cancelled and notation must be made
on the other copy that this has been done.
The power of attorney when sent to this office in

page 85 [ duplicate should be accompanied by a certified
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check for $1.00 payable to the Secretary of the Commonwealth
for recording in that office.

Yours very truly,

(Signed) R. T. WILSON,
(R. T. WILSON),
Clork of the Commission.
COPY.

COMMONWEALTH OP VIRGINIA,
State Corporation Commission.

Richmond, May 15, 1919, w-ab
Mr. W. M. Barrett, Pres.,
Adams Express Company,
61 Broadway,
New York, N. Y.
Dear Sir:—

Replying to your letter of May 13th, the Commission would
very much prefer that you appoint a Statutory Agent in

Virginia and I do not see why you should think it necessary
to have an employee in Virginia for that purpose. It is

merely an accident that your Company has no statutory
agent in Virginia.

I am quite sure that Hon. B. 0. James, Secretary of the

Commonwealth, will be glad to serve for you without charge.
If this were not a public utility I would offer my own ser

vices but being connected with the Commission I feel that

probably it would be best for me not to act in this capacity.
If you will authorize me to do so, I shall undertake to get
the Secretary of the Commonwealth to act for you if you
will agree to appoint him statutory agent for the purpose
of the service of process in cases which may be brought
against your Company in Virginia.

While the Commission is obliged to you for your

page 86 [• statement that you are entirely willing to enter
a voluntary appearance in any meritorious case in

which litigation is necessary to determine, it asks how the
various claimants throughout the State, who are not familiar
with this correspondence, would know what to do under the

circumstances.

74

Supreme Court of Appeals of Virginia.
You see from this that it is necessary to have one central

statutory agent for the service of process so that litigants,
who have claims against your Company, may be able to at
least get service of process on the Company, and not be
forced to leave to the judgment of your Company the ques
tion of whether or not the claims are meritorious.

Hoping that you mil co-operate with the Commission in
this matter, I am,
Yours very truly,

(Signed)

R. T. WILSON,
(B. T. WILSON),

Clerk of the Commission.
C. C. 143-6-5-17-2M.

POWER OF ATTORNEY,

For Appointment of Agent by a Foreign Corporation, doing
Business in Virginia, under Section 1104, Code of
1887, as amended.
KNOW ALL MEN BY THESE PRESENTS:

That the
, a corporation or
ganized and existing under the laws of the State of
,
having established an office in the State of Virginia, the same
to be located at
, in the said
State, and desiring to transact business in the State of Vir
ginia, in conformity with the laws thereof, hereby constitutes

arid appoints, with his consent and acceptance first obtained,
, resident of Virginia, residing at
Virginia, to be the true and lawful agent and at-

page 87 [- torney of said corporation in and for the said
Commonwealth of Virginia, pursuant to the pro.visions of Section 1104 of the Code of Virginia, as amended,
upon whom legal process against said Company may be
served, and who is hereby authorized to enter an appearance
in its behalf in any actions and proceedings; and the said
corporation hereby stipulates and agrees that any lawful
process against the said corporation which is duly served on
said agent and attorney shall be of the same legal force and
validity as if served on said corporation.
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IN WITNESS WHEREOF, the said
has executed this power of attorney in duplicate by causing

its name to be hereunto affixed by

^

, its

President, with its corporate seal attested by its Secretary.
All done tihis
day of
, 191 .
By
President.

(Affix corporate seal here.)
Attest:
>

Secretary.

page 88 }- State of
City (or County) of
I,
, a Notary Public in and for
the State and city or county aforesaid, hereby certify that
and
, whose
names, respectively, as President and Secretary of the

Company, are signed to the fore-

jo^oing power of attorney, have acknowledged the same be
fore me in my city or county aforesaid.
Given under my hand and official seal, this
day of
, 191 .

(Affix official seal here.)

Notary Public.

CERTIFICATE NO. 2.

page 89 ]• Virginia:
In the Circuit Court of the City of Richmond.

G. T. Elliott, Inc.,
vs.

American Railway Express Company.

This day came the defendant, the American Railway Ex
press Company, appearing by counsel specially and only
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specially and came also the plaintiff, by its attorney, and
the said defendant company moved the court to quash the
writ in this case and the return thereon and dismiss this
action for reasons set forth in the written motion of said

defendant company.
And thereupon, the motion coming on to he heard, on the
stipulation as to the testimony of Honorable B. 0. James,

Secretary of the Commonwealth, heretofore filed in this case,
the defendant company excepting to said evidence as irrele
vant and improper, and argument being had both on the mo
tion to reject said testimony and on the written motion to
quash said writ and the return thereon and dismiss this
action, the court overruled both of said motions.
(Here copy written motion to quash the writ and dismiss
this action and also the agreement as to the testimony of
the said B. 0. James.) Copied beginning on page 4 of this
MS.

To which action of the court in refusing to reject said
testimony and in overruling its motion to quash the writ and

return and dismiss this suit, the defendant, by its attorney,
excepted.

Teste: By consent this the 25th day of February, 1926.

B. OAETEB SCOTT, Judge.
0. K.

F. T. S., Jr.
CERTIFICATE NO. 3.

page 90 [• Virginia:

In the Cfrcuit Court of the City of Richmond.
G-. T. Elliott, Inc.,
vs.

American Railway Express Company.

Be it remembered that on the trial of this case plaintiff
offered in evidence along with the whole record the judg
ment for $429.24 with interest which it had recovered against
the Adams Express Company on the 12th day of March, 1923,

Am. By. Express Co. v. G. T. Elliott, Inc.
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and on which judgment it is now suing to recover the same
from the American Railway Express Company. To the in

troduction of this judgment the plaintiff, the i^erican Rail

way Express Company, objected on the same grounds as
those set forth in the written motion of the Southern Ex

press Company to quash the writ and the return thereon

made in the action against it and now made a part of the
record of this case, and moved the court on like grounds
to declare said judgment void and to exclude it and the whole
of the record of the case of G. T. Elliott, Inc., against the
Adams Express Company because the record showed there
had been no legal service of process upon the Southern Ex
press Company or any proper agent of said company upon
whom service of process could be had or who could accept
service and to declare that said judgment was void. But
the court overruled said objection and motion to exclude,
to which action of the court the defendant excepted.

Teste: By consent this the 25th day of February, 1926.
R. CARTER SCOTT, Jud^e.
0. K.

^

F. T. S., Jr.

• .

PLAINTIFF'S CERTIFICATE OF EXCEPTION NO. 1.

page 91 [• G. T. Elliott, Inc.,
vs.

American Railway Express Company.

During the introduction of the defendant's testimony and
also at the conclusion of its testimony the plaintiff moved
the court to reject said testimony of the defendant and to ex
clude said evidence because:

(1) It amounted to a collateral attack on the judgment of
the plaintiff against another defendant, not a party to tliis
suit, which said judgment had become res adjudicata, it
never having been set aside or reversed.

(2) That said evidence was incompetent and irrelevant to
the issue in this case.

(3) Because the objection and attack on the judgment of
this plaintiff against the Southern Express Company cannot
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be made by the American Railway Express Company,.the
Southern Express Company not appearing in this suit or
making any objection thereto.
(4) Because the defendant has failed to prove that the
Southern Express Company had complied with Section 3848
of the Code of Virginia as amended.
But the court overruled said objection and motion to re
ject and exclude said evidence,, to which ruling of the court
the plaintiff excepted.

Teste: By consent this 25th day of February, 1926.

R. CARTER SCOTT, Judge.
Transcript from the record.
Teste:

GARLAND B. TAYLOR, D. C.

Fee for Transcript, $46.00.
I, Garland B. Taylor, Deputy Clerk of the Circuit Court
of the City of Richmond, do certify that the attorney for
the plaintiff has had due notice of the intention of the de

fendant to apply for this transcript.
Given under my hand this 5th day of March, 1926.
GARLAND B. TAYLOR, D. C.
0. K.

F. T. S., Jb.
A Copy—Teste:
H. STEWART JONES, C. 0.
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