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IN THE

SUpreme Court of Appeals of Virginia
AT RICili\1:0ND.

B. AGEE BOWLES, Petitioner and Plaintiff in Error,
vs.
J\il.A..E

~.,.

l\!AY, Defendant in Error.

To the Ilonorable Judges of the sairl Cou1·t:
Your petitioner, B. Agee Bowles, respectfully represents
unto Your Honors tl1at he is aggTieved by a final judgment
.entered by the Circuit Court of Fairfax County, Virginia, on
the 5th day of June, 1931, overruling the motion of this petitioner to set aside the verdi-ct of the jury rendered against
him in said Court on the said 5th day of J nne, 1931, for the
sum of Twenty-five Hundred Dollars ($2,500.00) and costs,
and entering up judg·ment in accordance with the verdict of
said _jury against this petitioner fo1· that amount. ·The petitioner was defendant in the court below and for convenience
]n this petition will be referred to as the petitioner or as the
defendant. !fae F. l\!ay wa.s the plaintiff in the court below
· and will be referred to as such in this petition. The errors
hereinafter complained of are apparent upon the face of the
record. A complete stenographic report' of the proceedings
in the lower Court l1as been transcribed and filed as a par(;
thereof.
STATE~iENT

OF·TI-IE CASE.

Plaintiff filed a motion for judgment (Trs., page 2) seek
ing to recover $20,000.00 damages against defendant for alleged physical injuries resulting from -an alleged mental shock
due to the alleged conduct and language on the part of tfie ·
defendant on the occasion of two visits maae.. by him to the
home of plaintiff and her l1usband, on both of which occasions
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plaintiff's husband 'vas admittedly .home and carried on the
conversation with defendant. This ·motion is very. vague and
fails to apprise defendant with certainty of the case he was
called upon to meet. Defendant thereupon .filed his written
demurrer to said motion with assignments of grounds relied
upon (Trs., p. 8), which demurrer was sustained and the
Court, upon motion of plaintiff (Trs., p. 6), permitted the
plaintiff to amend the original notice of motion for judgment,
at the bar, to which amended notice of motion for judgment,
defendant filed a motion for bill of particulars, which motion
was overruled and thereupon defendant -filed his written demurrer to said amended motion, assigning the grounds thereof. This demurrer was overruled, to which action of the
Court the plaintiff excepted, this ruling of the Court being
made the basis of defendant's second assignment of error.
Defendant then filed his verified special plea of privilege
and the general issue plea of not guilty, to which special plea
plaintiff demurred and made a motion to strike out, which
demurrer and motion the Court overruled. Issue was joined
upon said pleas.
·
After the evidence in behalf of plaintiff and defendant wa:s
concluded and the instructions were under consideration by
the Court, plaintiff m·ade a further motion to again amend
b.er said motion for judgment by striking therefrom on the
second page, line 15 (Trs., 11), the words, ''of all which you
had notice and knowledge before you entered my home". This
motion was allowed over the objection and exception of defendant and this ruling of the lower Court is made the-basis
of the 5th assignment of error.
The major question in the case at bar is the right of a
plaintiff to recover for alleged physical injuries attendant
upon mental shock with no allegation of physical assault or
injury from .without.
.
There a.re nine assignments of error, hereinafter set forth
·and discussed.
·
In the case at Bar no claim is made for any damage to reputation so that two major questions are at issue.
1. Can there be recovery for· the physical consequences
of mental shock or fright where the same are not attributable
to some actual physical injury, or in other words, can verbal
assault without physical contact be made the subject of an
- -action for physical injuries in Virginia Y
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2. If ·so, do the words alleged to have been spoken by defendant to plaintiff constitute such an actionable assault?
These questions with the sundry assignments of alleged
error growing out of the trial will be hereinafter discussed.
S.TATE,MENT Q], THE FACTS.

·"\

The petitioner, B. Agee Bowles, is forty-nine years of age
and lives with his family, a. wife and two sons, in Arlington
County, Virginia. He was born on a farm in Goochland
County, Virginia; moved into the City of Washington. when
he was nine years of age ; passed through the graded and
high schools of that City and shortly after graduation entered
the employ of the Potomac Savings Bank as a runner, which
is the humblest position directly connected with the operation of a bank. Rising upon his own merit he has passed
step by step from runner to bookkeper, bookkeeper to teller,
teller to cashier, and from cashier to an active vice-president,
a position which he now holds. His high character and unblemished life were attested by men with whom he had come
in intimate contaet from his school days to the date of trial.
Numbered among these were the Principal of Business High
School, the ~Iarshal of the S"upreme Court of the United
States, the Assistant Rector of .St. Albans P'arish in Washington, the County Treasurer and the County Clerk of Arlington County, two members of the Board of Supervisors of
Fairfax County, the cashier and two directors of the Potomac Savings Bank, fa.rmers, business men and real estate operators; all of whom testified that they had known him for
periods reaching from .fifteen to thirty years. Other witnesses were offered along this same line including 1Ir. William
Tyler Page, Clerk of the House of Representatives of the
l1nited States, and other men both in hig·h and low walks of
life but owing to the Court's limitation of the number of character witnesses these were not heard. Without exception
these witnesses traced his life from his school days to the
present moment and althougllihe has been in position of con. stant dealing with the public under the trying circumstances
·of a cashier and active vice-president of a bank, not a single
1vord detrimental to his reputation had ever been heard by a
one of them, and although his character from the cradle up
. was thrown wide open to attack not a sing·le witness was
produced who was able to throw any tarnish upon it. The
. plaintiff, Mrs. Mae F. May, is thirty-one years of age and a
resident of Fairfax County, Virginia. Prior to the occur-
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4

Supreme Court of AppcU;ls of Virginia.

rences of which she complains her health had been very good,
with the exception of a paralytic stroke suffered in the fall of
1927, which was very similar, to the stroke suffered in 1930
which she complains of as having arisen ·because or statements
made to her by the petitioner. The 1927 stroke came after a
p.leasa.nt vacation spent with her husband._ Afty or t'vo after
she returned to her home she was sudden!r'stricken just outBide of the door of their home and the onset was so rapid and
severe that she was not able to: get into the house but was
carried in by her husband. There is no evidence that at the
time of this stroke she was worried or troubled in the slightest degree, but on the·other hand that she was surrounded by
the most pleasant environment and was passing through a
period of rest a.t the end of a. pleasant vacation. She recovered from this stroke and had gotten in such good physical
condition that her close and intimate friend, Mrs. Charles
·Burroughs, testifying in her behalf, stated that ''she seemed
to be perf·ectly · welf'' (Record, page 289), and another intimate friend, :Nliss Ada. Walker, testifying in her behalf stated
·that she was at ~Iiss Walker's home on the 19th of February,
1930, ''perfectly well", and that in approaching Miss
W-alker's home on that date, Mrs. 1\fay "came running up
the walk perfectly well'' (Record, pages 332 and 333), and
her other friends, her husband and herself, all testified that
she had apparently recovered from her first attack of paralysis and was in good physical condition prior to the conversation with this petitioner held on February 21st, 1930.
Her doctor said she had recovered from the attack of 1927.
Her neighbors had watched her drive her car, attend to a flock
of fifteen hundred chicl{ens, help nail shingles on her house
and do all of her house work, including la1;1ndry and all in all
there was not a thing apparent in her condition to put anyone on notice that she had ever been paralyzed.
That she could withstand sudden and severe shocks is
shown by the fact that in Hl2R, just a. year after the first
stroke, her house caught fire and was completely consumed.
She was at home a.t the time with two young children of orie
· of the neighbors when from some unknown cause the roof
suddenly blazed i1p and the entire structure was quickly destroyed before her very eyes. This loss did not seriously
affect her and ·after one day in bed and a. few days of slight
nervousness she was back at her work and not only attended
to her own work· but did a man's labor in helping to rebuild.
A short while before the visits of the petitioner, of which
she complains, the brooder house holding the fifteen hundred
young chicks caught .fire while she was at home alone. She

------

-

----

B. Agee Bowles v. Mae F. 1\{ay.

5

cal1ed some neighbors and moved the chicks to another part
of the house and went on about her affairs.
Tl1e petitioner had for some months prior to February 21st,
1.930, been a fairly frequent visitor to the home of Ray Mills,
which was in the immediate neighborhood of complainant 't:J
home. At the 1\tiills home he met both l\tir. and lvfrs. 1\:Iay and
saw them there several times. He had been to the home of
the Mays also on several occasions. He had arranged a loan
for the latter with which to purchase the brood of young
chicks. There is not a scintilla. of evidence to the effect that
there was anything but the most cordial and sympathetic
feeling on the part of petitioner toward lVIr. and IYirs. 1\{a.y
and the plaintiff did not even attempt to prove any preexisting malice or ill will prompting his visits to their home.
The community in which the occurrences complained of took /
place is a rural neighborhood peopled by owners of small
truck farms for the most part. Prior to the time· the Mays
moved there in 1928 it wa.s a peaceful place, but before they
had lived there 18 months the whole settlement was plunged
into bitter controversy-one camp supporting the lVIa.ys and
the other denouncing them.,' As early as the Spring of 1929,
according to the plaintiff's intimate· friend, neighbor and witness Charles Burroughs, ~l:r. and :.Mrs. 1\fay were discussing
with him the intimate affairs of their neighbors, the J\!ills
family, and especially a c-hoice bit of slanderous gossip concerning lVlrs. lVIills and this petitioner,, the ~irculation of
·which caused· the petitioner's visits to the 1\fays home. Un·mindful of this w·hispering this petitoiner kept on friendly
terms with all whom he knew in the neighborhood and arranged the loan for the ]\fays above mentioned even after he
had heard some rumor of the gossip~ ·
There had been no friction between the 1\fills and 1\fays families prior to the 21st day of F·ebruary, 1930. It is true that
the l\iills dairy furnished milk and the ~Iills garden vegetables to the 1\Iays and frequel).t trips back and forth 'vere
ruade by the respective families in purchasing and delivering
these commodities.
Some montl1s prior to the 21st day of February, 1930, the
petitioner had been told by R.ay 1\fills, husband of ~Iae lVIills,
that it had eome to his attention that the plaintiff had been
making some slanderous statements about ~Irs. 1\Hlls and the
petitioner. To this the petitioner paid no gTea.t attention at
the time, merely stating to l\fr. l\fills that if his visits to the
_latter's home were causing neighborhood comment he would
discontinue them. When assured that it would be very dis-
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pleasing to Mr. 1\Hlls to have him stop coming to his home
the petitioner continued to visit them, most of his calls_ being
on business. During all of the bitterness that has followed
and the scurrilous remarks that have been made since, at least
one thing stands out on which all agree and that is that under
the careful business advice ·of the petitioner Ray Mills has
brought his farm up from a shabby truck garden to the finest
farm in the community, worth according to competent witnesses the sum of twenty thousand dollars. (Witness D. B.
Elgin, p. 492). As is frequent in small rural communities
this doubtless g.ave rise to jealousies and envyings among less
fortunate neighbors leading to the spread of the scandalous
remarks mentioned.
A short while prior to the 21st of February, 1930, Mr. Mills
again informed the petitioner that Mrs. 1\fa.y was spreading
tales about him and Mrs. Mills which gravely reflected on
both of them·. The matter appeared to the petitioner to be
grave enough to require some notice and pursuant to what
he believed to be his duty to protect and defend his name he
called at the 1\fay home· oii the evening of February 21st, 1930,
between seven and eight o'clock to ask an explanation of
these reports. Prior to this visit the petitioner had been invited to t:he May home by Mr. 1\fay and on this particular
evening as he approached the house.Mr. Jviay came out on the
porch, which was enclosed, and opened the screen door in an attitude of welcome. l\!Ir. Jvia;y testified that he did not invite
petitioner into his house that night, but he admitted he opened
the door as the petitioner arrived at it and by this act of
course the invitation was as complete as it would have been
had he expressly invited him to enter and especially is this
true when coupled with the former invitation to visit As the
petitioner entered, and the petitioner is· now following the
story told by complainant and her husband, not admitting
it be true in fac.t, but being bound by the rule that he must
proceed as on a demurrer to the evidence, he 'valked across
the porch and entered the house by the door which had been
left ajar as Mr. May had come out to greet him. Mrs. l\1ay,.
according to her story, was then standing in the doorway between the living room, which petitioner entered, and the
kitchen, having just about completed attending to the dishes
after the evening meal. She then claims that petitioner advanced into the living· room and that she also walked into
the same room and that Mr. May followed petitioner closely
and the three of them sat down, forming· a sort of triangle,
each about eigl1t feet from the ·other. She claims that petitioner told her that he wanted to speak to her and to 1\fr.
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May, too, and that he pointed his finger at her and looking at
her very closely said, ''You made criminally libelous statements against me and 1\Irs. Mills", and "I am a lawyer by
profession; I am financially able to fight this and intend to
:fight it to the limit; it means jail sentence and that is where
I intend to see you go". (Record, p. 242.) S'he then states
that her husband told petitioner that she was under the care
of a doctor (notwithstanding the fact tha.t her doctor, Dr.
Magee, stated on the stand that she had entirely recovered
from her former illnesses) and was not to have things like
that said about her. Upon Mr. May so st.ating to the petitioner she continues that the petitioner continued t'o accuse
her and that Mr. 1Yfay then asked him the nature of these accusations and engaged the petitioner in conversation for some
minutes about the details. The husband did .all of the talking and Mrs. May denies that she said a single word. She
aoes allege that she tried to enter a. denial, but that the petitioner held up his hand and she said nothing, notwithstanding
the fact that her husband and petitioner talked fluently for
some time .
.She states that as a result of this visit she did not sleep
that night and felt pain in her left side and arm and was
nervous and had a. severe headache the next day. However,
on the next day, February 22nd, she admitted that she went
over to see her very good friend, Mrs. Burroughs, to talk
with her·a·bout this gossip about petitioner and Mrs. Mills and
1\1rs. Burroughs, testifying in her behalf, says that the plaintiff's. condition was then all right and when again asked if
she was all right answered "Yes". (R-ecord, pp. 310-311.)
The petitioner returned to the Milly home on the evening
of Februarv 25th and carried with him an affidavit to be
signed by Mrs. May the exact contents of which were much
. disputed. He approached the house as before and entered
in the same manner, being received by Mr. May at the porch
door, exchanging greetings with him and following Mr. May
into the living room. Mrs. May was outside the house. There
was some conversation between the two men concerning the
charges the petitioner was making. They then discussed affidavits and petitioner produced an affidavit he had prepared
for Mrs. May to sign. Mr. May stated he understood there
were to be two affidavits, one for him and one for Mrs. May
and while this discussion was going on Mrs. May entered
and sat down and the three sat as in the first visit some six
or eight feet apart. Mrs. May states that the two men dehated this question of whether there should be one or two
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e..f.fidavits for twenty or thirty minutes after she came in. No
afjidavits were signed by anyone and Mr. Bo,vles arose to
leave and offered to shake hands good-hye to M·rs. May. Shtl
folded her arms and refused to shake his hand. He left.
· The Mays both claim that on the visit of the 21st of Febnla.ry the petitioner patted his hand on his pocket and said
l1e had proof in affidavit form that ~frs. 1\fay had been circulating the false charg~s about him and 1\frs. ]\fills; also
that he had an angry look and was loud in his talk and rudtl
in his manner.
On the day after his second. visit Jvlr. 1\fay went to work
leaving his wife at home and that afternoon or evening she
was again stricken 'vith paralysis on the same side as in 1927,
and testified that up_ to the time of the trial 'vas in a very bad
·physical condition. · Five doctors· testified-three for the plaintiff and two for
the defendant. The testimony of Dr. Brooks and Dr. Swet·nam for the petitioner, was that the paralysis was not eaused
by the visits of the petitioner to the l1ome of the plaintiff.
Dr. :Nlagee and Dr. Smallwood, for the plaintiff, both admitted that the paralysis might have come fro in other causes.
Dr. Hickling, an expert witness, stated that it came from se-vere mental shock. All of the doctors, exeept Dr. Hickling,
stated that paralysis had a tendency to return and that fre·
quently a second stroke occurred in the same parts of the
body affected by the first.
All of the conversations complained of took place in the
complainant's home in the presence of her husband, himself
a graduate lawyer, with all parties peacefully seated around
the living room. A.ccording to the plaintiff her husband did
all of the talking on their part and she ·was consequently not
put to any of the strain of carrying on an argument. On
each occasion she voluntarily entered the room a.nd remained
therein wi1ile the men talked and on the second occasion she
·was not even in the house when petitioner arrived, but came
in later and very promptly entered the room a.nd sat through
· tJ1e remainder of the conversation and upon his rising to go
.and offering his hand assumed an attitude of utter contempt
·for him and refused to take it. There was no assault nor
· a.ttem.pted assault-no cursiug--,-no attempt a.t physical vio. lence on anyone's part; nor was there any attempt on the
part of ·petitioner to make auy show of legal action by way
of warrant 'or suit for slander.
.
The plaintiff's claim is based· entirely on physical injury
by verbal assault.
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The petitioner denied that he had ever threatened to put
the plain~i in jail or that he had stated that she was guilty
of crimin libel. He stated that he went to the May home
iit arih est belief that Mrs. ~lay had been circulating false
and sl nderous stories about him and Nlrs. ~!ills; that he
thou tit his highest duty to protect his name; that he talked
witl Mrs. May in the presence of her husband calmly and
dispassionately, simpcy demanding a retraction; that both Mr.
and ~irs. May denied on the first visit that they had ever heard
any of these things and said they would not believe them if
they had heard them; that on the second visit they told him
that they had not told him the truth at first and then admitted
that they had heard tl1em from Helen ~Ells, a young child
of ~irs. Mills; that he then stated that he did not believe they
bad heard these things from Helen Mills, but that in view
of the fact that they admitted they had made false statements
to him on l1is first visit he did not see how he could believe
anything they said about the matter; and that he believed
they had been caug·ht and were simply trying to lay it on
the little girl. He stated that on the first visit ~irs. May had
offered to sign an affidavit if he would prepare it; that on
the second visit he carried the affidavit and that Mr. M'ay
said there sl1ould have been two affidavits, one for each of
them to sign, and that most of the conversation on this visit
was about the question of whether there should be one or
two affidavits; that Mrs. JYiay appeared physically noi·mal
on both visits; that both "Nlr. and ~irs. ~fay received l1im cordaily on each occasion, although ~1rs. ~Iay acted coolly the
second time and refused to shake hands with him when he
left.
There were many collateral issues involved in the trial,
:-;orne of which were douhtless·eonfusing to the jury. The petitioner has aimed in this brief recital to cover the salient
facts which are ne-cessary to a fair consideration of the issues
involved.
·
The plaintiff's a.ttoneys stated at the beginning of the trial
that nothing was asked for damage to reputation but that
tl1ey relied entirely on physical injuries arising from said
. conversations and this was adhered to throug·hout the trial
and made the basis of the instructions given on behalf of
plaiutiff so that .the jury was legaHy limited in awarding
damages to consider only actual physical injuries and mental
ang-uish.
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ASSIGN1\1:ENT OF ERROR.
There are nine certificates of exception as follows:

1. rro the refusal of the court to require plaintiff to give
a bill of particulars.
2. To the action of the court in overruling the defendant's
demurre:· to the plaintiff's amended notice of motion.
3. To the ruling of the court in refusing to strike out all
of plaintiff's evidence upon the defendant's motion.
4. To the action of the court in overruling the defendant's
motion to strike out all of the evidence of both plaintiff and
defendant.

5. To the action of the court in permitting an amendment
to plaintiff's notice of motion after the evidence for both sides
had been completed and the instructions settled.

6. To the action of the court in granting certain instructions
at the instance of the plaintiff.
7. To the action of the court in refusing to grant Instruction lettered "D" offered by the defendant.
8. To the action of the court in refusing to set aside the
verdict of the jury and entering up judgment for the defend·
ant.

9. To the action of the court in overruling the defendant's
motion to set aside the verdict and grant him a new trial.
ARGUMENT.
EX-CEPTION #1: The purpose of a bill of particulars
is to apprise the defendant fully of the charge which he must
answer in such detail as will make it possible for him to properly plead. The defendant moved the court to require the
plaintiff to file a bill of particulars specifying whether the
plaintiff relied upon an assault, a slander, the use of insulting words or a trespass, and if so, to specify which and the
amount of damage claimed for each. It was essential that
this information should be in the hands of the defendant before he filed a plea. If the plaintiff relied upon an assault

<.
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the plea would be ''not guilty'' ; if upon a. slander the pleas
would be "not guilty" and "justification"; if upon the-statute
of insulting words the plaintiff's notice of motion would be
demurrable because the insulting words have not been alleged in accordance with the statute; and if upon trespass
not only the question of the plea would be affected but the
action would be demurrable on the ground of misjoinder of
actions and the crucial point in the evidence would shift
from physical damages to damages to real estate. T·o show
how vital this bill of particulars was in the case it developed
in the evidence that the petitioner wore overshoes, commonly
referred to as galoshes when he entered the plaintiff's home
and plaintiff complained in the evidence that he left some mud
upon her floor and counsel argued to the jury that this constituted an item of trespass. It is respectfully submitted that
the failure of the court to grant the defendant's motion
greatly prejudiced the defendant not only in his pleadings but
in the conduct of his case where he was compelled to grope
blindly in endeavoring to ascertain the real basis of the plaintiff's claim.
EXCEPTIONS #6 and #7: As all of the exceptions
other than numbers 1, 6 and 7, relate to the same question
we will dispose of numbers 6 and 7 out of order and treat the
others as one. Exception #6 relates to the granting of plain·
tiff's instructions.
Instruction # 1, granted on behalf of the plaintiff, is plainly
in error in that the jury is left to assume that the second
visit of the defendant to the plaintiff's home on February
2bth, 1930, was without invitation when as a matter of fact
the plaintiff's testimony shows that the defendant paid the
second visit not only at the request but at the demand of
plaintiff's husband, made in her presence, that he should return and that said instruction leaves out of consideration
the question of justification on the part of the petitioner in
protecting his reputation. (Record, p. 129.)
Instruction #2 of the plaintiff is plainly in error in that
it is grossly misleading and takes from the jury the question
of justification. In this instruction the court invades the
province of the jury by specifically stating that reasonable
ground for thinking that the plaintiff had made objectionable
statements about and concerning him did not give him the
right to frighten and shock the plaintiff as set forth in the
notice of motion. The question of how far the defendant
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was justified hi going to protect his .name is a question of
fact _for the jury in determining whether his privilege had
been abused. Defendant's instruction lettered "C", instructing the jury that the jury ;must determine the question of
abuse of privilege is entirely nullified by plaintiff's instruction #2. In instruction #2 the court definitely passed upon
the question of privilege and left the jury only to determine
whether the defendant said the things alleged in plaintiff's
notice of motion when as a matter of fact the jury should
first determine whether these things were said and second
whether under the circumstances. they constituted an abuse
of privilege. This instn1ction further tended to lead the
.jury to believe that the- question of damages was to be determined more by the allegations in the notice of motion than
hy the proof in the case.
Instruction No. 3 (Trs., 33) granted on behalf of the plaintiff, is plainly erroneous and could only tend to confuse and
mislead the jury. Not only is the instruction merely an abstract enunciation of g·eneral niles of la'v and hence erroneOl~s, but it:
a : Disregards all evidence ;
b : Is contrary to the evidence·; and,

c: Instructs the jury upon a case not set up in the plead. iugs.
a: By this instruction the Court told the jury the effect
of the entry of another's home without authority, express or
implied. The admitted evidence in the case at bar is that but
two visits were paid by defendant to plaintiff's home. There
·is no conflict in the evidence that defendant had a standing
invitaion to visit plaintiff's home. On the occasion of the
first visit there is no conflict in the evidence that plaintiff's
husband met defendant at the outside screen door and held
the door open while defendant entered. No damag·es were
established under the evidence as a. result of this first visit.
There is absolutelv no conflict in the evidence that the second
visit was made at the special instance and request of plaintiff's husband in her presence. Yet with this state of the
evidence, the Court in the instant case, instructs the jury over
the vigorous objection of defendant, that one who enters the
home of another 'Withou~~ authority, express or implied, is an
intruder and a trespasser.

i
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b: The language of the first sentence in the instruction totally disregards the evidence, was not supported by any evidence and left the jury no other recourse than to infer under
this instruction that defendant on the occasion of his 1wo
visits to the home of plaintiff and her husband, was an intruder and trespasser.
c: No sufficient averments were contained in the amended
motions for judgment to permit a recovery for insulting
'"·urds. Section 5781 of the Code of this State deals with actions for insulting words and this Honorable Court has held
that in actions for insulting words, plaintiff must aver that
the words used, ''from their usual constru:etion and common
acceptance, are construed as insults and tend to violence and
breach of the peace'', in the language of the Statute.

Hogan vs. Wilnlotdh, 16 Gratt. 80.
.Jloseley vs. ill oss, 6 Gratt. 534.
No attempt was made in the amended motiun to com·ply
with this rule and at no time until this instruction was presented, did defendant have any notice of any intention on
th€i part of plaintiff to rely upon the use of insulting words
uncler the Statute as the basis of recovery.
Instruction #4 is plainly erroneous because the plaintiff
had not clearly established any damages as the proximatb
t.·esult of the defendant's alleged conduct. Further there waR
no evidence showing any malice or wanton or vindictive action on the part of the defendant. The law is clear that under no circ!.rmstances could plaintiff recover without iirst establishing actual malice on the part of defendant.
Instruction #5 granted on behal~f ,of the plaintiff waR
plainly erroneous in that there is not a s-cintilla. of evidence to
support an alleg-ation that the defendant entered plaintiff'~
.lwme for the purpose of oppressing or flightening her and
for the further reason that the instruction misleads the .jury
because it fails to take into consideration the defendant: '.s
protection under an honest belief that he had been slandered.
This instruction is further erroneous because no punitive
damages can be awarded in the absence of clear and preponderating proof of either act'ltal ·malice on the part of
the defendant, or such an utter and wanton disreg·ard of the
rights of another as t:o constitute legal malice and the P.Vi-
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dence in behalf of plaintiff utterly fails to show such malice
on- the part of defendant.
·
As hereinbefore stated, plaintiff waf? not entitled to any
instruction for compensatory damages and this instruction
was totally unsupported by the evidence, disregarding the evidence in the statement therein contained, that, if the jnry
believe from the evidence, ''that the defendant invaded the
nlaintiff's home where he was not invited to enter for the
p·urpose of oppressing atnd fri.qhtenin,q her.

There is not a scintilla of evidence as to any invasion ·of
plaintiff's home an-d of any purpose on the part of defendant
of oppressing and frightening her and this instruction invited the jury to believe something not supported by the evidence.
This instruction as amended given over defendant's objection, further omitted entirely from consideration the doctrine
of foreseeable consequences.
The ·Court was in error in refusing to grant Instruction lettered '' D '' offered on behalf of the defendant. The Court
refused this instruction on the ground that it was covered in
Instruction lettered '·C" granted on behalf of the defendant.
The two instructions do not cover the same ground. Instruction ''D" refused by the Court is a plain and simple statement of a man's rig·ht to protect his character and good name
from an unjust attack while Instruction ''·0'' is a detailed
instruction dealing with the question of privileg·e and the
abuse of privilege.
EXCE·PTION #5: This exception is directed to the action of the trial court in permitting plaintiff to further
nmend motion for judgment by striking therefrom the
following words, on the second pag·e, line fifteen (Trs.,
11), "of all which you had notice and knowledge before you
entered my home". This amendment was permitted to be
made after all of the evidence had been concluded and after ,
the instruction had been tendered the Court argued and partly
passed upon by him. The langu-age permitted by said amendment to be stricken from the motion was material to present
a legal pleading of the alleged cause of action against the
defend-ant an_d said language was unsupported by the evidence. Proof of such knowledge on the part of defendant
was essential in every aspect to plaintiff's case and ·when such
1anguag·e was unsupported by the evidence, it is thought to
make more a.pparent the error in the Court's ruling on 'the
demurrer to the motion as so finally amended. Upon this
·amendment being permitted, defendant promptly renewed his
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motion to strike and exclude all evidence in behalf of the
plaintiff, as appears (Trs., 715.) It is true that courts are
liberal in purposes of amendments, but when the amendment
is of the character as that in the instant case, to-wit, the
striking out of an essential allegation required to be proven
before recovery, we submit that motion for such amendment
comes too late.
In the instant case down to the very moment that the instruction had been partially settled by the Court, defendant
was charged in the pleadings with knowledge of the alleg~d
bad physical and mental condition of plaintiff prior to his two
visits to her home. It was largely on the basis of this allegation that the lower Court saw fit to overrule defendant's
demurrer to the amended motion. Proof of such knowledge
on the part of plaintiff was essential to establish legal malice,
despite which, the lower Court, by granting said motion, held
that the allegations of such knowledge and proof of such
knowledge were alike immaterial and on motion of plaintiff
granted an instruction on punitive damages which instruction
made the basis of the sixth assignment of error. hereinbefore
discussed.
EXCEPTIONS 2, 3, 4, 8 and 9 : These exceptions, while
necessarily made at different stages in the proceedings, relate
to the same question. This question presented by these exceptions is can there be recovery for the physical consequences of mental shock or fright where the same are not
attributable to some actual physical injury, or whether verbal assault, without physical contact can be the subject of
au action for physical injury in this .S'tate, and if so, whether
the 'vords shown by the evidence to have been spoken by
petitioner to the plaintiff constitute such -actionable assault.
These questions will be found hereinafter more fully discussed.
PETITIONER WAS ACTING IN DEFENSE OF HIS
REPUTATION.
The entire circumstances of the petitioner's visits to the
plaintiff's home must be viewed in the light of his belief that
plaintiff had slandered him and his good faith in endeavoring
to protect his name and reputation. In Chaffin vs. Lynch, 84
Va. 884, the court held that a man owes a duty to himself
and to his fa.mily to defend his character against false a-spersions and tha.t if he does not owe this duty to himself it is
difficult to imagine any duty that he does owe to .himself or
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to .anybody else. The question of privilege does not involve
whether or not the plaintiff was guilty of the charges laid
against her but whether, although the defendant may have
acted rashly, he actually acted bona fide. In determining the
bona fides of the defendant the sole questioD is \Vhether be
actually and honestly believed that the plaintiff had slandered
hlm.
"The action being privileged the question for the jury was,
not whether the language was true or whether the defendant
had reasonable g-round to believe it to be true, but W"hether
in point of fact he honestly believe-d it to be true, and published it without malice, in self-defense, or in the reasonable
protection of his own interests.''
And if the plaintiff failed to show malice in fact or actual
malice then the defendant \Vas entitled to a verdict'. Chaffin
vs. Lynch, 84 V a. 884, 886 and 889.
In the instant case there is not a single bit of evidence
establishing actual malice on the part of this petitioner toward the plaintiff but on the other hand all of the evidence
shows that he bore toward her the most friendly feeling;
that he had met her and her husband at the Mills home on
several occasions; that he had been ,into the home of the plain. tiff on several occasions; that he had loaned money to the
·plaintiff and her husband and renewed a note for the same
·only a few days prior to his visit to ·her home; and that instead of denouncing her publicly in the neighborhood or taking some other agg-ressive and affirmative action ag·ainst her
·as .a malicious person would have done be \vent to her home
.and in the presence of her husband and the security and protection which was afforded her by her own home surrounding·s he stated to her freely and frankly what he had heard
-and asked a retraction.
"J.1·ha.t he honestly believed that she had been slandering him
is not attacked by anyone.· lie had been told these things
by Ray J\fills, a. friend in whom he had the utmost confidence,
he believed them to be true and acting in that honest belief
he went to what he considered the very source of these slanders and in the sanctity of her own home and away from tho
hea:ring of curious neighbors demanded that she make an ~x
plana.tion.
I.t is true the plaintiff claims that he was accusing her of
committing a crime and threatening to have her incarcerated.
This too must be viewed in the light of the fact that plaintiff's

-'

B·. Agee Bowles v. ~fae F. !lay.

17

husband is a graduate in la.w; that he must have known that
mere talking does not constitute libel either criminal or civil;
and that slanders are not a crime in Virginia. If the words
"criminally libel" were used a.t all it was evidently in that
careless manner that people so often speak of such matters.
lie accused her of no crime. It was apparent to her husband
that she could not have been prosecuted criminally or placed
in jail for what petitioner claims she had said and the husband having full knowledge of these matters did all of the
talking at each interview and doubtless allayed any fears
which the plaintiff had by assurances to her that she could
not be prosecuted. It is interesting to note also t.hat between
the interview on Febn1ary 21st and the interview on February
25th, the plaintiff instead of seeking furtlier legal advice to
calm and satisfy her alleged fears spent at least the holiday
of February 22nd in going about the neighborhood checking
up on the various slanders she was being accused of and interviewing her neig·hbors who were her intimate friends as
to the details of them.

THERE CAN BE NO RECOVERY FOR FRIGHT OR PHY~
. SICAL INJURJES INCIDENT TO FRIGHT WITH~
OUT SOlVIE ACTUAL INJURY BY PHYSICAL CONTACT.
. It is well settled in Virginia that recovery cannot be had
for fright and mental anguish. In Connelly vs. Western,
Union Telegraph Co,mpany, 100 Va. 51, the Telegraph Company had failed to deliver a message notifying· t.he plaintiff
,of his father's death. lie received the message several days
after his father had been buried when he called at the Company's office in response to a message from someone that
fL telegram was there for him. He alleged that by reason
pf the failure of the Company he 'vas greatly troubled and
damaged and suffered great grief and mental a.ng~1ish. In
,reviewing a long· line of authorities the court held that dam-~ges for fright and mental anguish are not recoverable and
;5usta.ined the demurrer dismissing the declaration.. The court
'vent further than this and quoted 'vith apparent approval
the case of Allsop vs. Allsop, 5 H. & N. Reports 534, which
;was based upon illness caused by slanderous 'vords. The
_~ourt unanimously held in tllat. ca.se that even tl1oug-h the
damage actually arose from the slanders there could be no
_recovery.
\
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In C. ct 0. Ry. vs. Tinsley, 116 Va. 600, the plaintiff combined an action of actual personal injuries set up in some
counts with an action for fright because of the near approach
of a locomotive set up in other counts. The court held:
"In the last mentioned counts however fright dissociated
from physical injury is relied on as an element of recoverable damages and that is not permissible.''
The court further held that the :fifth instruction which authorized a recovery for injuries alleged to have resulted
fro:tn fright and mental shock having no causal connection
with physical injury ought not to have ·been given.
In the case of Awtrey vs. Norfolk & Western Ry., 121 Va.
284, the plaintiff's· son had been killed by a. train and she
claimed his body had not been properly disposed of and
that she had not boen notified, causing her great mental anguish and suffering, and the court in that case held:
''There can be no recovery for mental anguish which is
unaccompanied by actionable physical or pecuniary damage
caused by the wrongful act of another."
It is, therefore, well settled in Virginia. that there can be no
recovery for mental anguish and frights, and it must follow
that there can be no 'recovery for injuries which are a mere
incident to fright. There can be no recovery for physical
and bodily injury which follow as a mere sequel to mental
~nguish.

"If there can be no recovery for the principal thing there
can be no recovery for the mere incidents or consequences.''
Ey vs. Western Union Telegraph ct Cable Co., 298 Fed. 357.
Spade vs. Lynn & Boston Ry., 38 L. R. A. 512.
The above principle is well settled by the great weight of
authority in America. A comparatively recent case, is that of
;Kramer vs. Ricksnteier, decided in the Iowa Supreme Court
jn 1913, 45 L. R. A. (N. S.) 928. Ricksmeier called Mrs.
Kramer on the telephone and cursed and abused her and
intimated that he would be over. to her house and avenge himself for her permitting cattle to get out and come on his land.
In her declaJ;ation she alleged that she was ill and that her
husband was 'abSent from home and that the defendant knew
jt and that his boisterous, angry and profane language and
.
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his threat caused her to become worse. She alleged in her
.declaration that wha.t he had said was vd!f._ul, w~
alicious and
· ent. The court sustained a aemurrer to
the ec aration, saying:
''This action cannot be maintained on the theory that an
assault is charged. It is well settled that mere word~ even
at short range do not constitute an assault," and further,
''So far as we know it has been held uniformly that claims
of the nature set forth in the plaintiff's petition are too
speculative and remote and improbable to furnish the basis
for an action for damages."
It will be noted that in the above case the plaintiff's husband was away from home and that she wa.s ill at the time
and that the defendant not only cursed and abused her but
gave her to understand he wa.s coming immediately to her
home to avenge himself. We here have cursing, abuse and
threats coupled with the knowledge that the wife. was unprotected in the absence of her husband and was ill and
unable to protect herself. In the case at bar we have none
of these elements. There was no cursing. The husband was
home. The plaintiff had no ~owledge of the wife's illness
except such as may have been mentioned in one of the conversations. There were no threats. The Kramer case was
much stronger in behalf of the plaintiff in every particular,
,and yet the court held that by a great majority of opinion
in America there could be no recovery.
In Braun vs. Craven, decided by the Illinois Supreme Court
and reported in 42 L. R. A. 199, the landlord came to the
home of his tenant and opened the door in a rough manner
without knocking and went upstairs into a bedroom where
the tenant's sister wa.~ kneeling on the floor and speaking in
a very loud and boisterous manner to her said he was going
to call an officer. tShe was very badly frightened, suffered
from nervous shock and became a victim of St. Vitus Dance.
Upon her suit the jury awarded her nine thousand dollars
and the court set the verdict aside. In this case the plaintiff alleged that the defendant acted wilfully and wrongfully. In reversing the case the court said:
''Terror or fright even if it results in a nervous shock which
constitutes a physical injury does not create a liability. On
the ground of public policy alone, having reference to the
dangerous use to be made of such cause of action, we hold
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~hat a liability cann~t exist consequent on mere ·fright or
terror which superind~ces nervous shock.''

The circumstances of this case are. very similar to the case

at 'bar. The landlord came in unbidden, he proceeded to en-

ter Jhe bedroom where this lady was, not only uninvited, but
in a very loud and boisterous manner and threatening to
immediately call an officer. The lady who was entirely inno~~-p,t in any dispute between the landlord and his tenant
was .·so badly shocked that she became a victim of a very
dreaded disease. The circumstances are even stronger than
those in the case at bar because the lady's bedroom was invaded and yet the court had no hesitancy in reversing the
case.
·
Another case in point is that of Mitchell v. Rochester Ry.,
34 L. R. A. 781. In that case plaintiff was waiting for a
street car when a horse car of the defendant ·became unmanageable coming in the opposite direction, and the driver
did not stop ·his horses until their heads were even with
the plaintiff and- she was standing between them. She became unconscious through fright and a miscarriage resulted .
.The court held that the damages were too remote and conjectural and such that could not be_ reasonably anticipated.
And in holding that mere fright could notbe the basis of a.n
action even though followed by nervous disorders the court
said:
''That mere fright could not be the basis of an action
even though nervous disease, blindness, insanity or even
miscarriage was the result. ' '
In Spade vs. Lynn & Boston.Ry., 38 L. R. A. 512,. the 1'Iassachusetts Supreme Judicial Court. said:
"We remain satisfied with the rule tha.t there can be no
recovery for fright, 'terror, alarm, anxiety or distress of
mind if these are unaccompanied by some physical injury,
_and if this rule is to stand, we think it should also be held
.tha.t ~here can be no recovery for such physical injuries as
may be caused solely by such mental disturbance where there
is np injury to the person from without."
In the case of IJfcGee vs. V anove1·, decided by the Kentucky
Supreme Court in19l2, 147 S. W. 742, the husband was beaten
in the presence of his wife wilfully and wantonly, and she

\
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.was frightened so badly that it produced au abortion. The
court held that even though defendant committed a crime
in making the assault there could be no recovery under the
great 'veight of opinion in America.
Among other cases could ·be cited supporting this principle
the following:

Republ·ic Iron & Steel Co. vs. Self, (Alabama) L. R. A.
1915 F. 516.
Hixson vs. 8locu1n, (Kentucky) _51 L. R. A. (N. S.) 838.
Ewing vs. Pittsburg, Cincinnati, etc., Ry., (Pennsylvania)
14 L. R. A. 666 .
. St. Louis Ry. Co. vs. Bragg, (Arkansas) 69 Ark.. 402, 64 S.
.W. 226.
.
Terre Haute Electric Co. vs. Lauer, (Indiana) 21 Ind. App.
466, 52 N. E. 703.
Nelson vs. Crawford, (Michigan) 122 Mich. 466, 81 N. W.
335..
Ward vs. New Jersey R. R. Co., (N.J.) 65 N.J. Law R83,
47 Atl. 561.
Miller vs. Baltimore, etc., R. R. Co., (Ohio) 85 N. E. 499.
Shaeffer vs. R. R. Co., 105 U. S. 249-252.
Gibbon vs. Wells, Ct. of App. of lVIissouri, 1927, 293 S. vV.
89.
Concluding the argument upon this exception we quote
fully from the case of 1J1.itchell vs. Rochester .Ry. Co., su.pra,
'vhich is recognized as a leading case by practically every
·
court in America~ as follows:
''Assuming that the evidence tended to sho'v that the defendant's servant wa::: negligent in the management of the
car and horses and that the plaintiff was free from contributory negligence the single question presented is whether
the plaintiff is entitled to recover for the defendant's negligence which occasioned her fright and alarm and resulted
in the injuries already mentioned. While the authorities arE'
not harmonious upon this- question we think the most l'eliable and better considered cases as well as public policy
fully ju:stify us in holding that the plaintiff cannot recover
for injuries occasioned hy fright as there ·,vas no hnmediate
personal injury. Lehm,an vs. Brooklyn City R. R. Co., 47 Hun.
355; Victorian Rys. Com'rs. vs. Cmtltas, L. R. 13 A. C. 222;
Ewing vs. P. C. & St. L. R. R. Co., 147 Pa. St. 40. The
learned counse:J for respondent in his brief very properly
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stated tha.t the consensus seemed to be that no recovery can·
be had for mere fright as will readily be seen by an examination of the following additional authorities: (Citing cases
from Illinois, Minnesota, Nevada, Maine and also from the
Federal Reporter.)
"If it be admitted that no recovery can be had for fright
occasioned b~ the negligence of another it is somewhat difficult to understand how a defendant would be liable for its
consequences. Assuming that fright cannot form the basis
of an action it is obvious that no recovery can be had for injuries resulting therefrom. That the result may be nervous
disease, blindness, insanity or even a miscarriage in no 'vay
changes the principle. These results merely show the degree
of fright e>r the extent of the damages. The right of action
_must still depend upon the question whether. a recovery may
be had for fright. If it can then an action may be maintained however slight the injury. If not, then there can be no
recovery no matter how grave or serious the consequences.
Therefore the logical result of the res·pondent 's concession
would seem to be, not only that no recovery can be had for
mere fright, but also that none can be had for injuries which
are the direct consequences of it.
- "If the right of recovery in this class of cases should be
once established it would naturally result in a flood of litigation in cases 'vhere the injury complained of may be easily
feigned without detection and where the· damages must rest
upon mere conjecture or speculation. The difficulty which
often exists in cases of alleged· physical injury in determining
whether they exist and if so whether they were caused by the
negligent acts of the defendant would not only be greatly increased but a wide field would be opened for fictitious or
speculative claims. To establish such a doctrine would be
contrary to principles of public policy."
Many other cases could be cited holding to the same effec.f.
It is, therefore, respectfully submitted that the plaintiff iA
not entitled to recover from fright or mental shock· or from
any alleged injuries arising therefrom.

THE PETITIONER USED NO LANGUAGE WHICH
COULD BE ACTIONABLE EVEN THOUGH THE
ABOVE RULING WERE REVERSED.
Even though this court decided to go against the great
·weight of opinion and hold that mere fright superinducing
nervous diseases is actionable, nevertheless in this partieu-
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la.r case nothing was said or done by the petitioner which
would naturally result .in the injuries complained of by the
plaintiff. No insulting words were used. The statement was
made that these reports had come to him and that he had come
direct to her in the presence of her husband to ask an explanation. No ill will or vindictive purpose was supported
or shown by the evidence. Mr. May, husband of the plain~
tiff, specifically stated in his testimony as follows:
''I informed Mr. Bowles ·that these charges had. been
brought against Mrs. May through revenge; that I was satis.fi.eld who had stated she was responsible for these matters;
and Mr. Bowles said that he was going to look into that
feature and see whether there was any revenge there or not.''
(Record, page 33.)
~laking it plain that not even the plalntiff's husband who
knew more about the situation than any other person thought
that there wa.s any revenge or vindictive feeling on the part
of the petitioner, but that the desire for revenge on the part
of someone else had caus·ed these statements to be made to
the petitioner. These statements by Mr. 1\Iay w.ere made in ·
the presence of the plaintiff on the occasion of the visit on
February" 25th, and just prior to the termination of that in.;.
terview. Coupling these with the facts heretofore stated
showing the f:dendly feeling existing· on the part of the petitioner toward the plaintiff it is very plain that this case does
not come within the line of decisions existing in a few states
to the effect that where the action on the part of the defendant was vindictive and wanton and pursuant to actual malice
there can be recovery 'vithout the necef?sity of physical contact. It is true that the petitioner stated that he did not believe them on his second visit. However, this was not complained of by the plaintiff or her husband, and neither of
them mentioned it in the testimony. The_ petitioner voluntarily stated in his testimony that he did tell them that he
did not believe them after they had confessed to him that
they had not told him the truth in the first interview. It is
plain that the verdict of the jury was based entirely upon
. sympathy for the plaintiff's condition and it is also plain
that the paralysis is but a reoccurrence of an old trouble
which is likely to happen at a.ny moment and whicl). was not
in any way ca~sed by anything .done. by the. petjtioner. If
the court pernntted a recovery In th1s case 1tp
p~o~ul thro·w
the doors· open for innumerable cases of blackma· .and the
.co_urts ~ould be clogged with damage suits on feig ed injuries
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which would be almost impossible to defend. Not only the
facts in this case but public policy demand that the verdict
of the jury be set aside and judgment entered for the defendant. It is, therefore~ respectfully prayed that a writ of
err:or and supersedeas ·be a'varded this petitioner; that tllis
court review -the action of the· lower court; that the ruling
of the learned Judge of the Circuit Court be reversed; ancl
that judgl;Ilent he entered for the defendant.
·
The petitioner relies upon this petition as a brief and requests ·an oral hearing on the application for a writ of error.
· A. copy of this petition was delivered to the attorneys fm~
the plaintiff on September 25th, 1931, and receipt therefor
is aclmowledged hereon.
B. AGEE BOWLES,
Petitioner..
WILSON M. F A.RR,
·HUGH B. lVIARSH,
FRANK L. BALL,
Counsel for Petitioner..
The undersigned counsel practicing in the Supreme Court
· of Appeals of ·virginia., do certify that in onr opinion there
is error manifest in the record of the proceeding~ in the foreg. oing case and in our opinion it is proper tha~Jhe judgment
ente-red by the Circuit Court of Fairfax CountrJ Virginia, in
the said case on June 5th, 1931, should be reviewed by the
Supreme Court of Appeals of Virginia.
•
1
HUGH B. MARSH~
FRANK: L. BA.T.JTJ.
Receipt of a copy of the foregoing petition is het'eby ac-knowledged this 25th day of September, 1931.
I

BARBOUR, l{EITH, McCANDLISH &
GARNETT,
..
CHARLES PICirETT,
Counsel for .Plaintiff.
Received Oct. 6, 1931.J.,. S. E
Oct ao, 1931.
Writ of error and supersedeas granted. Bond, $3,500.00.
.Received October 30, 1931.

LOUIS S. EPES .

I:I. S. tT.
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B. Agee Bowles v. J\!Iae F. J\.Iay.
VIRGINIA:
Pleas before the Honorable Walter T. McCarthy,
· of the Circuit Court o.f Fairfax County, Virginia.

Judg~

. At a Circuit Court held for said County on Friday, the
fifth day of June, in the year of our Lord one thousand nine
hundred and thirty-one:
NOTICE OF MOTION FOR

JlJDG~IENT.

~Iae

F. May, Plaintiff,
.
vs.
B. Agee Bowles, Defendant.
Be it remembered, that heretofore, to-wit, on the 26th day
of August, 1930, came the Plaintiff aforesaid, by her A ttorneys, and filed in the Clerk's Office of the aforesaid Court n
notice of motion for judg1nent against the aforesaid Defendant, a true copy of which had, as shown by return endorsed
thereon, been served upon the said Defendant in the County
of Fairfax, Virginia, by the Sheriff of said County, on the
25th <.li.!Y of August, 1930, said notice of motion for judgm~ so~resaid being in the words and figurP.s,
following, to-wit:
page 2

~

In the Circuit Court of Fairfax County, Va.
NOTICE OF l\IIOTION FOR JUDGl\IIENT.

Mae F. May, Plaintiff,
vs.
B. Agee Bowles, Defendant.
To B. Agee Bowles:
You are hereby notified that on :rvfonday, September 15th,
1930, at 10 o'clock A. M. (that being the first day of tbc~
September Term, 1930, of the Circuit Court of Fairfax
County, Virginia), or as soon thereafter as counsel can he
heard, I will move said Court for a. judgment against yon
. for the sum of $20,000.00, together with the costs incident
to this proceeding, due me by you for this,_ to-wit:
At the time of the commission of the grievances hereinafter set forth, on, to-wit, February 21st, 1930, and foi· n

------------------------------------------------------
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long time prior thereto and up to the present time, I resided with my husband, B. Frank :hiay, at the family home
near East Falls Church, in the County of Fairfax, Virginia.
During the evening of that day between the hours· of, towit, 7 p. m. and 8:30 p. m., while I was engaged as usual
'vith my household duties, you, 'vithout any invitation whatever, it then being dark, rudely a.nd wrongfully entered my
said home, by pushing open one or more of the doors thereof, in a threatening, loud and boisterous manner, and obtruded yourself into the living room of my said home, my
said husband, B. Frank May, being then and there present,
and having gained admittance in this way, you then anrl
there wilfully, wantonly, maliciously and without regard for
my rights and feelings, began and did frighten and abuse
me and threaten to have me locked up in jail and made
various and sundry false charges and accusations against
me and falsely charged me with being a slanderer and criminal. During all of the time you remained at my said home,
your manner a.nd speech were threatening, boh:page 3 ~ terous and beastly. You had scarcely entered my
house when you exelaimed, ''Mrs. 1tiay, you have
made criminally libelous statements against me and 1\Irs.
Mills. I am financially able to fight this to. the limit, and it
means a jail sentence and that is where I intend to see yon
go • • e I am a. lawyer by profession". At this point,' my
husband intervened and requested you to desist and not to
frighten, shock and alarm me by such statements and conduct, and explained that I had been under the doctor's care
and that my physical, mental and nervous condition was ·such
that I should not be subjected to shock or excitement of any
kind and couLd not withstand such accusations made in the
manner aforesaid. \Vhereupon, you, in reckless disregard
of my said condition; and the effect upon me of your said
conduct, exclaimed that I had defamed the character of Mr~.
Mills and yourself and could not hide my guilt behind my
physical condition, and that you intended to prosecute me to
the limit. You ·spoke rapidly and with great excitement
and when I tried to enter a denial and defend myself against
these unjust charges you put up your hands, indicating to
n1e to shut up and you further said that you had ''absolute
proof in sworn affidavits that you (meaning me) ·are the
originator and spreader of the talk". As a. result of these
harsh, cruel, unjust and false statements made against me
by you and of your threatening, loud, angry and beastly
manner, I became greatly frightened and nervous and waR
.rendered almost speechless and became weak and faint. A1-
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though my condition was, or should have been, apparent
to you, and you had been warned and advised by my husband as aforesaid, you continued and repeated the above
mentioned harsh a.nd cruel accusations against me. And
you further stated that I had put· out a report to the effect
that you ha.d given Mrs. Mills silk underwear, fur coat, car
for Christmas and that I had further put out a report that
you had parked your automobile at or near the driveway to
,
my said home and had gone to Mrs. Mills.' house
page 4 ~ and brought her. out and remained in the car with
.
her until a late hour of the night. All of the said
charges and accusations were made against me by you wilfully, wantonly and maliciously, and are false.
The immediate effect of your said invasion of my home
and your said statements and manner, was to render me nervous, sleepless and sick. As you were leaving my said home
on the occasion mentioned, my husband adyised you that
vou would have to return and make retraction of the false
a.nd unjust charges you had made against me. .
.
. On, to-wit, the evening of February 25th, 1930, you came
back to my home, but failed and refused to retract the unjust accusations ma.de against me on the occasion of yonr
previous visit, and argued and discussed conce.rning them in
such man~er and to such extent that my nervousness and
·sickness were increased.
As a direct and proximate result of your said visits, manner and statements, I became sick, sore and permanently
disabled, sleepless, restless and nervous, was confined to my
bed for a long period of time, to-wit, for the space of :five
weeks, my. left arm and leg were paralyzed, my power of
speech was seriously affected, which said injuries have continued up to the present time and will continue for an indefinite period and are permanent, and as a further result
T have been compelled to expend and pay out large sums
of mo:ney for medicines, supplies, doctors and .nurses, and
.will be compelled to pay out additional sums for nursing,
medicines and medical attention, and have been prevented
·£rom performing my usual household duties, and have suffered and will continue to suffer great pain and anguish,
and ha:ve been compelled to incur and will continue to incmr
other large bills for nursing, medical attention and supplies.
WHEREFORE, judgement for said of Twenty Thousand
nollars ($20,000.00), together. with said costs·, will be asked
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a.t the hands of the· said court at the time and place herein.
page 5

~

before set out.
Given under my hand this 23rd day of August,
1930.
(Signed)

'

{Signed)
page 6

~

MAE F. MAY,
By Counsel..

BARBOUR, KEITH, ~fcCANDLISH &
GARNETT, p. q.
19-30, September 15th. }.lotion docketed and case
continued generally to next term of Court.

1930, November Term. Case continued generally to Jannary Term, 1931.
1931, January Term. Case continued generally to March
Term, 1931.
·
1931, March Term. Case set for trial on May 28, 1931.
And now, here, at this da.y, to-wit:
At a Circuit ·Court held for the County of Fairfax, Virginia, on the 28th day of }.{ay, in the year of our Lord one
thousand nine hundred and thirty-one, the following order
was entered in this case, to-wit:
AT LAW.-ORDE~MAY 28, 1931.
Mae F. 1\tfay, Plaintiff,
vs.
B. Agee Bowles, Defendant.
This day came the defendant by counsel, and filed his 'vrit.
ten demurrer to the original motion for judgment filed against
. him in this a.ction, said demurrer a.ssigning tihe grounds
thereof, and after argument of said demurrer by counsel for
defendant and counsel for plaintiff, the Court being of the
opinion that said demurrer was well taken, doth now adjudge and order that said demurrer be, a.nd the same is now
sustained, and granted lea:ve to plaintiff to file an amended
motion, if· sh~ he so advised, to which action of the Court in
sustaining~ said d_eJ!l.urrer, plaintiff by counsel excepted.
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And thereupon plaintiff amended the original notice of
motion at the bar by making the following pen and ink interlineations therein.
After the word, "you", in the seventh line of the secoud
paragraph of the first page, by adding the words, "in anl
angry and vindictive manner'' ; in the eleventh line of the
same paragraph, af- the 'vord, "home", by adding the words,
''with the purpose and intention of oppressing, intimidating
and frightening me''; in the thirteenth line of the
page 7 } same paragraph, after the word, "there", by adding, ''in pursuance of your unlawful purpose"; on
page two, after the word, "threatening", -in line three, by
adding the word, "menacing"; in the tenth line of the same
page, after the 'vord, "explained", by adding the words, "and
warned you''; in the fourteenth line of the same page, after
the word, ''aforesaid'', by adding the 'vords, "of all whicl1
you had notice and knowledge before you entered my home";
jn the eighteenth line of the same page, after the word,
"limit", by adding, "in spite of said warning and in defiance of my condition"; on page three, in line sixth, after the
.word, "wantonly", by adding, "vindictively"; at the end of
line six on said page, and after the ·word, "false'', by adding, ''and were made for the purpose of frightening and
forcing me to make and sign certain false affidavits or a.ffida:vit".
And thereupon the defendant, by counsel, -filed in writing
his motion for a bill of particulars, which motion the Court
overruled, to which ruling of the Court, defendant, by counsel, excepted; and thereupon defendant by counsel, filed his
written demurrer, assigning the grounds thereof, to the said
amended motion, which demurrer the Court, after argument
of QOunsel, o'rerruled, to which action of the Court defendant,
by counsel, likewise excepted.
And thereupon the defendant filed his verified special plea
of" privilege and the gener.al issue plea of not guilty, and th~
plaintiff, by counsel, filed his demurrer to the said special
plea. and motion to strike out the -same,· which demurrer and
motion the Court overruled, and the plaintiff, by counsel,
excepted.
·

· To which pleas the plaintiff replied generally and upon
which issue was joined.
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Then came nine veniremen or jurors, to-wit, A. H. Burgess,
0. J. Chanel, C. L. Smith, Jasper A. Hunt, Arthur }L
Bowling, J. W. Gaines, George Bauckman, E. W. DanielR
and V. C. Donaldson, who being duly selected and
page 8 r summoned in the mode prescribed by law, were
sworn and examined by the Court on their voir. di·re
and were found to be competent and qualified veniremen or
jurors, and took their seats in the jury box, and from those
named the names of Jasper Hunt and V. C. Donaldson were
stricken off in the mode prescribed by la,v, by the Attorney
for the Plaintiff and the Attorney for the Defendant alternately striking off a name, and they were directed to leave
'the jury box, which they did, and the remaining seven persons, to-wit, A. H. Burgess, 0. J. Cha.nel, C. L. Smith, Arthur
M. Bowling, J. W. Gaines, George Bauckman and E. W.
Daniels constituted the jury for the trial of this case, who,
being. duly selected, summoned, formed, empanelled an'd
sworn in the mode prescribed by law to well and truly try
the issue joined in this case and bring in a verdict accord.;.
ing to the law and the evidence, heard the opening statements
of the counsel in the case, and being unable to get throug·h
'vith the case, are adjourned over until tomorrow mornhig
at ten o'clock, to which time this case is now continued.
· The followin"g is a copy of the Demurrer to the original
motion for judgment, referred to in the foregoing· order:
In the Circuit Court of Fairfax County, Virginia.

DEMURRER.
~{ae

F. May, Plaintiff,
vs.
B. Agee Bowles, Defendant.
Now comes the defendant and demurs to the notice of
motion filed in this case and for ground of demurrer states
tts follows:
1st: · That the said notice of motion is vague and uncertain.
2nd: That the damages claimed are too remote and con·
jectural to be submitted to a jury.
.
.
3rd: That the plaintiff cannot recover merely for mental
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anguish or fright er from the results of either unless accompanied by actual physical contract at the time of
page 9 } the alleged action on which this motion is based. .
4th: The notice of motion shows o-n its face that the statements alleg.ed to have been made were privileged and not
actionable.
·
(Signed) B. AGEE BOWLES,
Defendant.
By CounseL
(Signed) ·FRANKL. BALL,
(Signed) WILSON M. FARR,
(Signed) HUGH B.. MARSH,
Counsel for Defendant.
. The following is a copy of the notice of motion for judgment as amended at the bar by making pen and ink interlineations therein, as set forth in the foregoing order, the
said interlineations being indicated by underscoring in the
copy:
page 10 } In the Circuit Court of Fairfax County, V a.
Mae F. JY!ay, Plaintiff,
vs.
B. Agee Bowles, Defendant.

NOTICE OF MOTION FOR JUDGMENT.
To B. Agee Bowles:
You are hereby notified that on Monday, September 15th,
1930, at 10 o tclock a. m. (that being the first day of the September Term, 1930, of the Circuit Court of Fairfax Oounty,
Virg·inia), or as soon thereafter as counsel can be heard, I
will mov·e said court for a judgment against you for the· sum
· of $20,000.00, together with the costs incident to this proceeding, due me by you for this, to-wit:
At the time of the commission of the grievances hereinafter
set forth, on, to-wit, February 21st, 1930, and for a long time
prior thereto and up to the present time, I resided with my
husband, B. Frank May, at the family home near East Falls
Church, in the County of Fairfax, Virginia. During the
evening of that day between the hours of, to-wit, 7 p.m. and
8:30p.m., while I was engaged as usual with my household

- - - ~---------~~---~--- ~-
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duties, you, in a~ angry and vdndictive 'lnalnffler~ without auy
invitation whatever, it then being dark, rudely and wrongfully entered my said home, by pushing open one or more of
the doors thereof, in a threatening, loud and boisterous manner,. and obti·uded yol.1rself into the living room of my said
home, 'With the purpose and intention of oppressing, int!mi-.
elating and frightening 1ne, my said husband, B. Jrrank ~lay,
being· then and there ·present; and having gained admittance
in· this 'vay, you then and there i1t pttrsuan-ce of. your 'll!nl~wful purpose, wilfully, wantonly, maliciously and without
regard for my rights and feelings·, began and did frighten and
abuse me and threaten to have me locked up in jail and made
various and sund:ry false cl1arges and ·accusations
page 11 ~ against me and falsely charged me with being a
.
sl~nderer a:J;Id c1iminal. During all of the time
you remained at my said fi·ome~ your manner and speech were
-threatening, 'menacing, boi~terous and beastly. You had
scarcely entered my house' when you exclaimed, ''Mrs: May,
·you have made criminally libelous statements against me
and Mrs. Mills. I a1n financially able to fight this to the: limit,
and it means a jail .sentence and that is where I intend to
see you go * * ~ I am a lawyer by profession.'' At this
point, my husband intervened and requested you to desist
and not to frighten, shock and alarm me by such statements
and conduct, and explained and 1van~ecl yo1t· that I had been
under the doctor's care and that my physical, mental and nervous condition was such that I should not be subjected to
shock or excitement of any kind and c·ould not withstand
such accusations made in tl1e manner aforesaid, of all w-hiclt
you had noMce and knowledge befo-re you, e1~tered 'my home.
Whereupon, you, in reckless disregard of my said condition,
and the effect upon me of your said conduct, exclaimed that
had defamed the character of }.{rs. Mills and yourself and
could not hide my g·uilt behind my physical condition, and
that you intended to prosecute me to the limit. In sp.ite of
.said warni1~g GJnd in defiance of my condition You spoke
rapidly and with great excitement and when I tried to enter a denial and defend myself ag'ainst these unjust charges ·
you pJlt up your h~nds, ~ indicat_ing to me to shut up and you
further $aid that you had "absolute proof in sworn affidavits
. that· you_ ·(meaning m~) are the orig·inator and spreader of
the talk''. As a result of these harsh, cruel, unjust and false
statements made against m~ by you and of your threatenjug, loud, angry and beas1:ly ID:anner; I became greatly fright.ene.d· and nervous and was rendered almost speechless and

-r
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became weak and faint. Althoug·h my condition was, or
should have been, apparent to you, and you had been warned
.and advised by my husband as aforesaid, you continued an·a
repeated the above mentioned harsh and cruel accusations
ag·ainst me. And you further stated that I had
page 12 ~ put out a report to the effect that you had given
Mrs. Mills silk underwear, fur coat, ca.r for Christmas and that I had further put out a report that you had
parked your automobile at or near the driveway to my said
home and had gone to Mrs. Mills' house and brought her
out and. remained in the car with her until a late hour of.
the night. All of the said charges and accusations were madP
ag·ainst me by you w1lfully, wantonly, vindictively and maliciously, and are false, a;nd wm·e 'made for the purpose of

frigh.tenting a;nd forcin,g '1ne to rnake and sig·n certain false;
affidavits or affida.vit.
The immediate effect of your said invasion of my house and
your said statements and manner, was to render me nervous,
sleepless and sick. AR you were leaving my said home on
the occasion mentioned, my husband advised you that you
would have to return and make retraction of the false and unjust charges you had made against me.
On, to-wit, the evening of February 25th, 1930, you came
back to my home, but failed and refused to retract the unjust
accusations made against me on the occasion of your previous visit, and argued and discussed concerning them in such
manner and to such extent tl1at rny nervousness and s~ckness
were increased.
As a direct and proximate result of your said visits, manner and statements, I became sick, sore and permanently disabled, sleepless, restless and nervous, was confined to my bed
for a·long period of time, to-,vit, for the space of five weeks,
my left arm and leg were paralyzed, my power of speech was
seriously affected, wl1ich said injuries have continued up to
the present time and will continue for an indefinite period and
are permanent, and as a further result I have been compelled
to expend and pay out large sums of money for medicines,
supplies, doctors and nurRes, and will he compelled to pay
out additional sums for nursing, medicines and medical attention, and have been prevented from performpage 13 ~ ing my usual household duties, and have suffered
and will continue to suffer great pain and anguish,
and have been compelled to incur and 'viii continue to incur
other large bills for nursing, medical attention and supplies.
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·

Wherefore, judgment for said sum of Twenty Thousand
Dollars ($20,000.00), together with said costs, will 'be asked
at the hands of the said court at the time and place herein·
before set out.
Given under my hand this 23rd day of August. 1930.
J

~

'

(Signed)
(Signed)

-,

MAE F. MAY,
· ~Y Counsel.

BARBOUR, KEITH, McCANDLISH &
GARNETT, p. q.

The following is a copy of the Defendant's written motion· for a bill of particulars, referred to in the foregoing
order:
·
In the Circuit Court of Fairfax County, Virginia.
~Iae

F. May, Plaintiff,
vs.
B. Agee Bowles, Defendant.
APPLICATION FOR BILL OF PARTICULARS.

Now comes the defendant and moves for a bill of particulars, specifying as follows:
1st : Does the plaintiff rely upon an assault and base her
claim for damages upon assaultT
2nd: Does the plaintiff base her claim or any part thereof,
upon slander, or the use of insulting words, and if so, is any,
and how much damage claimed to the good name and reputation of plaintiffT
3rd : Does the plaintiff claim or rely upon a trespass to
the premises of the plaintiff and if so the amount of damages
.
she claims therefor.
(Signed) WILSON ·M. :rARR,
(Signed) FRANK L. BALL,
(Signed) HUGH B. MARSH,
Attorneys for B. Agee Bowles, Defendant.
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The following is a copy of the Defendant's demurrer to the· amended motionj referred to in the
foregoing order:
page 14 }

In the Circuit Court for Fairfax County, Virginia.
Mae F. May, Plaintiff,
vs.
B. Agee Bowles, ·Defendant.
AT Law.
DEMURRER OF DEFENDANT TO THE· AMENDED
MOTION.

Now comes the defendant and demurs to the aniended motion for judgment filed in this case·,- and for~ grounds of the
said demurrer, states as follows:
1st: That the said notice of motion is vague and uncertain.
2nd: That the damages claimed are too remote and conjectural to serve as a legal basis for an action, and are too
remote and conjectural to be submitted to :a jury..
3rd: That the motion for judgment as amended contains
no sufficient allegations of fact to show the existence of any
wiful, wanton or vindictille conduct on the part of the defendant.
4th:. T~at the .amended motion for judgment does not
show the commission. of any a·ssault upon· the plaintiff by the
·defendant, and that the allegations therein contained as. to
the statements made bv·the. defendant show· that he was. lawfully in the home of the plaintiff upon a lawful missioll, and
that the :law does not ant:horize any recovery on the part of
plaintiff merely for mental anguish or fright, or from· theresults of either mental anguish or fright unless accompanied
by actual physical ·contract at t~e time of the allgede ·action
on which the ··ain:ended motion is based.
5th: The amended notice of motion shows on its fact that
the statements~ alleged to have· been ·made were privileged and
not actionable.
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- 6th :. · Because the mnendment made to the original motion adds no new material matter, or facts thereto, and under the law of the case as established by the court upon the
original demurrer to the original mo~ion, the amendment so
sought to be made is im,mate1ial and of no force and effect,
and leav-es the case. as made out by the original
page 15 } motion, to which the court sustained a demurrer,
holding- that under the original motion no cause
of action had been stated.

(Signed)

B. AGEE BOWLES, Defendant.
By Counsel.

(Signed) FRANKL. BALL,
(Signed) H. B. MARSH,
(Signed)· WILSON lVL F'ARRJ
Counsel for defendant.
The follo,ving is a copy of the verified special plea of privilege, referred to in the foregoing order:

In the Circuit Court for Fairfax County, Virginia.
~Iae
B~

F. May, Plaintiff,

vs.
Agee_ Bowles, Defendant.
At Law.

PLEA.
No'v comes the defendant and says that the plaintiff ongllt
not to maintain her action against him because he says that
he did not utter all of the words claimed to be defamatory
and alleged to have been used by him in the notice of motion
filed in this cause, at the home of the plaintiff on the 21st
day of February, 1930 and 25th day of February, 1930, but
tlia.t such statements and conversations as the defendant
did make to and have with the plaintiff on· said days were
made honestly, without malice, in defense of and in the reasonable protection of his character and reputation and pursuant to a moral duty to himself and his family to defend
his character against false aspersions. Whereupon the said
defendant says that the statements made by him upon each
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of said occasions were plivileged aud not actionable.
this the defendant is ready to verify.

And

(Signed) B. AGEE BOWLES, Defendant.
page 16} (Signed) FRANKL. BALL,
(Signed) WILSON ~I. FARR,
(Signed) HUGH B. MARSH,
Counsel for Defendant.
State of Virginia,
County of Arlington, to-wit:
·
·
This day personally appeared before me, t.Tohn C. McCarthy, a N otal.·y Public in and for the said County and State,
in my County aforesaid, B. Agee Bowles, defendant, 'vho
made oath in due form of law that the matters and things
contained in the foregoing plea are true in so far as they
same are wlthin his personal knowledge and that in so far as
they are based on information and belief he believeE. them to
be true.
Given under my hand this 27th day of J\tlay, 1931.
(Signed)

JOHN C. McCARTHY,
Notary Public.

And at a Circuit Court held for the County of Fairfax,
Virginia, on Friday, ilie 29th day of May, 1931, the following
order was entered :
1\fae F. :1\fay, Plaintiff,
vs.
B. Agee Bowles, Defendant.
At Law.
ORDE~l\IAY

29, 1931.

This day came again the parties aforesaid, in person and
·by their Attorneys, and the jury sworn in this case on yesterday and adjourned over until to-day appeared agreeably to
their adjournment, and took their seats in the jury box, towit, A. H. Burgess, 0. J. Chanel, C. L. Smith, Arthur 1\L
Bowling, J. W. Gaines, George Bauckma.n and E. W. Daniles, and partially heard the evidence offered by the Plain-

--------------------------------

38

Supreme Court of Appenls of Virginia.

tiff,-· and being unable to get through with the .case, are ad~
jouriied over until tomorrow morning at ten o'clock, to which
time this case is now continued.
And at a Circuit Court held for the County of Fairfax,
Virginia, on Saturday, the 30th day of May, 1931,
page 17 ~ "the following order was entered:
Mae F. May, Plaintiff,
vs.
B. Agee Bowles, Defendant.
At Law.
ORDER-MAY 30TH, 1931.
This day came again the parties aforesaid, in pe~son aud
by their .Attorneys, and the jury sworn in this case and adjourned over until today at 10 o'clock A.M., appeared agreeable to their adjournment and took their seats in the jury
box, to-wit, A. H. Burgess, 0. J. Ohanel, C. L. Smith, Arthur
M. Bowling, J. W. Gaines, George Bauckman and E. W.
Daniels, and now having fully heard all the evidence offered
by the Plaintiff, whereupon the Defendant moved the Court
to strike all the evidence offered by the Plaintiff and to dismiss the case for the reason that the evidence offered by the
Plaintiff was not sufficient to warrant submission to the jury
and to support a verdict in favor of the Plaintiff, the grounds
of said motion being fully set forth in the transcript of the
record, which motion, after argument of counsel, was overruled by the Court, and to the action of the Oourt in overruling said motion the Defendant excepted and stated fully
the grounds of said exception, and the jury then partially
heard the evidence offered by the Defendant, and being unable to get through with the case, are adjourned over until ·
Wednesday next, June 3rd, 1931, at 10 o'cl.ock A.M., to which
time this case is now continued.
And at a Circuit Court held for the County of Fairfax, Virginia, on Wednesday, June 3rd, 1931, the following order
was entered :
Mae F. May, Plaintiff,
vs.
B. Agee Bowles, Defendant.
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At Law.
ORDER-JUNE 3RD, 1931.
This day came .again the parties aforesaid, in person and
by their Attorneys, and the jury sworn in this case.
page 18 ~ and adjourned over until today at 10 o'clock A.
M., appeared agreea,bly to their adjournment and
took their seats in the jury box, to-wit, A. H. Burgess, 0. J.
Ohanel, C. L. Smith, Arthur M. Bowling, J. W. Gaines, George
Bauckman and E. W. Daniels, and thereupon the said jury
heard further evidence offered by the said defendant, and being unable to get through with the case, are adjourned over
until tomorrow morning at 10 o'clock, to which time this case
is now continued.
And· at a Circuit Court held for the County of Fairfax,
Virginia, on Thursday, the 4th day ·of June, 1931, the following order was entered:.
.

I

Mae F. May, Plaintiff,
vs.
B. Agee Bowles, Defendant.
At Law.
ORDER-JUNE 4TH, 1931.
This day came again the parties aforesaid, in person and
by their Attorneys, and the jury sworn in this case and adjourned over until today at 10 o'clock A.M., appeared agreeable to their adjournment and took their seats in the jury
box. to-wit, A. H. Burgess, 0. J. Chanel, C. L. Smith, Arthur
M. Bowling, J. W. Gaines, George Bauckman and E. W. Daniels. and thereupon heard further evidence offered by the
said defendant, ~nd having heard all of the evidence in the
case, both for the plaintiff ·and for the defendant, and being
·unable to get through with the case, are adjourned over until tomorrow morning at 10 o'clock, to which time this case
is now continued.
And at a Oir~uit Court held for the County· of Fairfax,
Virginia, on Friday, the 5th day of June, 1931, the following
order was entered :

~--~~~
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Mae F. l\'Iay, Plaintiff,
·vs.
B. Agee Bowles_, Defendant.
At Law.
ORDER-J-UNE 5TH, 1931.

page 19

~

This day came again the parties aforesaid, in
person and by their Attorneys, and the jury sworn
in this case· and adjourned over until today at 10 o'clock appeared· agreeably to their said adjournment and took their
-seats in the jury box, to-wit: A. H. Burgess, 0. J. Chanel,
C. L. Smith, Arthur M. Bowling, J. "\V. Gaines, George Bauckman and E .. W. Daniels, and thereupon the Plaintiff Bauckfive ( 5) certain instructi{)ns, numbered from 1 to _5, both
inclusive, and the Defendant tendered seven (7) certain instructions, lettered from· A to- H, both inclusive, and thereupon the Court, after hearing argument of counsel upon said
instnlCtions, amended instruction number 1 by inserting in
the fifth line thereof, after the word falsely, the words ''and
without honest belief of the truth thereof", and amended
instruction number 2 by adding to the seventh line thereof,
after the word ''herein'', the words ''provided they believe
from the evidence he did so go to her home and frighteu and
shock her''; and amended instruction numbered 5 by adding
thereto, after the word "falsely", in the fifth line thereof, the
'vords ''and without honest belief of the truth thereof''; and
also amended instruction lettered A as offered by the De-fendant by striking from the 13th and 14th lines thereof,
·after the word "defendant'', the words ''knowing that plain.tiff was in poor physical, mental and nervous condition'';
·and refused to grant and give to the jury instruction lettered
·D as offered by the Defendant, and thereupon granted and
· gave to the jury the said five instructions offered by the
Plaintiff, the said instructions numbered 1, 2 and 5 being
given in their amended form, and likewise granted and gave
to" the jury the said instructions lettered from A to H, both
-inclusive, offered by the Defendant, except said instruction
·lettered D, 'vhich was refused, the said instruction lettered A
being given in its amended form, to which action of the Court
in refusing to grant her said instructions as orignally offered and atnending said instructions numbered 1, 2 and 5,
and in granting- and giving to the jury the instructions offered by the Defendant, the said Plaintiff, by her
page 20 ~ counsel, duly excepted, and to which action of the
Court in granting and giving to the jury any of

B. Agee Bowles v. Mac F .. 1viay:
tl1e instructions offered by the Plaintiff, and in amending
and granting and giving to the jury in their amended form
the said instructions numbered 1, 2 and 5 offered by said
Plaintiff, and in amending instruction lettered A offered by
the Defendant, and in refusing to grant and give to the jury
the said instruction lettered D as offered by the said Defendant, the said Defendant, by counsel, duly excepted,. the
grounds of the said exceptions being set forth in full in the
stenographer's transcript of the record; and the said jury
having received their instructions from the Court, and hav-. ing heard the argument of counsel in the case, took the pa_pers in the case and retired to their room to consider of
their verdict, and after a 'vhile returned into open Court and
rendered and returned the following verdict, to-wit:
''We the jury, on the issue joined, find for the Plaintiff and
assess her damages at Twenty-five Hundred Dollars ($2,500.00). A. ~L BowEng, Foreman.''
Thereupon the defendant, by counsel, moved the Court in
arrest of judgment, and to set aside the verdict and to en-ter judgment for the defendant for errors apparent on the
face of the record, because the verdict of the jury is 'vithout evidence to support it and is contrary to the law and the
evidence; because the evidence affirmatively shows that de-fendant is not guilty of any wanton, wilful, malicious and
vindictive conduct as set forth in the amended motion for
judgment, and becaus;e the e-v-idence does not show that any
of the alleged acts of the defendant proximately caused the
injuries complained by plaintiff, and because the ev!dence affirmatively shows that defendai1t was without any knowledge
_that plaintiff l1ad been under the Doctor's care and that her
physical, mental and nervous condiEon 'vas such that she
should not be subjected to shock or excitmnent of any kind,
and that defendant could not foresee that any statements he
might make on the occasions of the two alleged
page 21 } visits to the home of plaintiff, could reasonably
and proximately result in the inur-ies complained
of; bee-a use the evidence affirmatively sho,vs that long· prior
to the alleged visits of defendant to plaintiff's hon1e, she
had been paralyzed and tl1at the medical testimony in behalf
of the plaintiff is vague, uncertain and indefinite as to whether
or- not the injuries she complained of are not injuries suffered and sustained by her in the year 1927, or did not arise
from other causes other than the a1leged visits of defendant to her home; that the evidence affirmatively shows that
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the statements alleged to have been made by the defendant
'vere made in good faith, in t11e honest belief that they were
true, and in the reasonable protection and defense of his
good name and reputation and consequently privileged, and
not actionable; because under the law no recovery can be
had for alleged physical injuries resulting from abusive
woi·ds ; because no evidence should have been admitted and
no instructions should have been granted on the alleged
abusive language of defendant in the absence of any allegation in the amended motion or any intention or purpose on
the part of the plaintiff to rely upon alleged abusive language under the statute of insulting words as a basis for recovery; and upon the grounds assigned in the motions heretofore made to strike and exclude all of the evidence offered
in behalf of plaintiff, which motion the Court overruled, to
which action of the Court, defendant, by counsel, then and
there excepted.
And thereupon defendant by counsel moved the Court tfl
set aside the verdict of the jury and gTant him a new trial
upon the grounds above assigned and upon the further
grounds that the verdict is contary to the law and evidence, is
without evidence to support it, is ag·ainst the weight of the
evidence; because of errors apparent upon the face of the
record, in the action of the trial Court in overruling defendant's demurrer to the amended motion; in refusing the motion of defendant for a bill of particulars; in admittting and
.excluding evidence durjng the progres·s of the trial over the
objection and exception of defendant; and errors
page 22 ~ committed by the Oourt, in granting, refusing and
amending· certain instructions over the objection
and exception of defendant, which motion the Court overruled, to which action of the Court, defendant, by counsel,
duly excepted.
And thereupon the Court entered judgment against the defendant for the sum of $2,500.00, as aforesaid, the amount by
the. jury in their verdict ascertained, to which action of the
Court, defendant, by counsel, likewise excepted.
Thereupon defendant moved the Court for stay of execution of judgment of the Court in this matter for a period of
our months from the rising of the Court, in order that he
n1ay present a petition to the Supreme Court of Appeals of
this State for a writ of error and sutpe1·sedeas in this action,
if he be so advised, which motion the Court grants, upon
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condition that the defendant, or some one acting for him,
shall within ten days frorri the rising of the Court, enter into
bond before the Clerk of this Court in the penalty of $3,000.00,
with approved surety, conditioned according to law.
And thereupon the defendant, on his motion, and in ac·
cordance with the Statute, is now granted sixty days from
the date of the ·entry of this order within which to tender his
bills of exception to the Judge of this Court, to be signed,
sealed and enrolled, according to law, and to be made a part
of the ],'ecord in this case.
The bond required by the aforesaid order was executed by
the said B. Agee Bowles, conditioned as the law directs, in the
penal sum o.f $3,000.00, tog·ether with The United States Fidelity & Guaranty Company, by Paul E. Brown, its Attorney
in Fact, as his approved surety, and filed in the Clerk's Office
of said Court on the lOth day of June, 1931, which was within
ten days from the rising of the Court, the ·Court having risen
on the 6th day of June, 1931.
page 23} CERTIFICATE OF EXCEPTION ;#t.
After the plaintiff had amended her notice of motion for
judgment at the bar oi the Court and before the defendant
filed a demurrer thereto, the defendant moved the Court to
require the plaintiff to furnish a bill of particulars specifically setting forth the following, to-wit:
1st: ~oes the plaintiff rely upon an assault and base her
claim for damages upon assault.
2nd: Does the plaintiff base her claim or any part thereot
upon slander or the use of insulting words, and if so, is any,
and how much, damage claimed to the good name and reputation of the plantiff.
3rd: Does the plaintiff claim or rely upon a trespass to
the premises of the plaintiff, and if so, the amount of damages she claims therefor.
And thereupon the Court overruled the said motion for a
bill of particulars, to which action and ruling of the Court the
defendant excepted.
Teste: this 28th day of July, 1931.
WALTER T. McCARTHY, Judge.
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page 24 ~ CERTIFICATE OF EXCEPTION =/f2.

,. In settling the pleadings in this action demurrer was filed
by the def~nclant to the original notice of motion for judgment filed herein and was sustained by the Court. And there-upon'the plaintiff asked leave to amend at the bar by inserting therein certain additional allegations, to-wit, on page 1,
of said original notice of motion, by inserting after the words,
''my household duties, you", the following words, to-wit:
"in atn. angry am4 vindictive 'ln011Lner"; on page 1, by inserting after the words, "into the· living room of my said home",
the following words, to-wit: "u;r'th the p1.wpose and intention
of oppressing, inti'lnidating and frightening 'me''; on page 1,
by inserting after the words, ''you then and there'', the
words, to-'vi t ·: ' 'in pttrs·uance of y otw unlawful pttrpos e' ';
on page 2, by inserting after the 'vords, ''your manner and
speech were threatening", the following word, to-wit: "men.
aci1ig ''; on page 2, of said notice, by inserting after the
words, ''and conduct, and explained'', the following words,
to-wit: '' a'lul warned you''; on page 2, by inserting after
the words, "in the manner aforesaid", the following words,
to-wit:. "of all w111ich you, ha.cl notice and knowledge before
yo·u entered rny home''; on page 2, of said notice, by inserting after the words, ''to prosecute me to the limit'', the following words, to-wit: "in, spite of said warning and in defiance of my CO'I'Itd·ition/ '; on page 3, of said notice, by inserting
after the words, "'vilfully, 'vantonly", the following word, towit : vindictively''; on page 3, by inserting· after the words,
''and are false'' the following words, to-wit: ''and were 'made
for the purpose of frightening and forcing me to 1nake and
sign certain false a-ffidavits or affidavit";
And the Court thereupon granted the motion of the plain-tiff to so amend and tl1e said amendments were made at the
bar of the Court, and thereupon the defendant demurred to
the said amended notice of motion specifically setting forth
· his ground of demurrer in writing· and after due consideration thereof the Court overntled said demurrer,
page 25 ~ to which action and ruling of the Court the defendant· excepted.. Teste.: this 28th day of July, 1931.
.WALTER T. McCARTHY, Judge.

\
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page 26 }- CERTIFICATE OF EXCEPTION #3.
At the trial of this action after the plaintiff had introduced
all of her evidence a.nd rested her case and before the defendant had introduced any evidence in his .behalf, the defendant, by counsel, moved to strike out all of the evidence of
the plaintiff on the following grounds, to-wit:
1st: That there was no evidence showing that the defendant had any knowledge of any physical infirmaties on the
part of the plaintiff prior to the time that the plaintiff claims
he was warned by her husband during· the first vis~t complained of.
2nd: That there was no evidence of any malice or ill-wilL
existing on the part of the defendant to·ward the plaintiff at
any time prior to either of the conversations complained ·of.
3rd: That there was no evidence of-any wanton or malicious conduct on the part of the defendant.
4th: That there was no evidence showing that the plaintiff's physical impairment on which she bases her claim for
damages arose from anything said or done by the defendant
hut that the evidence did show that it might have been broughton as well from other causes as from anything arising out
of either of the conversations complained of.
5th: That the evidence shows that the plaintiff was in
perfect health for approximately two years prior to February 21st, 1930; that on the 22nd day of February, 1930,
the day. ollowing the alleged first visit of the defendant, the
plaintiff in company with her husband, made a trip of a half
of a mile from her home to the home of a neighbor, 1\frs. Burroughs, whose testimony shows that she left the automobile,
·walked up to her house, and appeared in perfect health, and
testimony of other witnesses showing that her health remained perfect up until the 25th of February, 1930.
6th: That no evidence has been produced to show any
vi:I?-dictiveness, wantonness or malicious conduct on the part
of said defendant.
page 27 ~
l~ies

7th: That under the law in this case there could
be no recovery for physical disabilities and injualleged to be sustained as a result of fright.
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8th: That the evidence shows that the entire conversationa
on the part of the def·endant were privileged and not actionable and that no abuse of that privilege has been shown.·
9th. That there is a variance between the allegations ·of
the amended notice of motion and the proof.
lOth: That the evidence affirmatively shows that on February 21st, 1930, the plaintiff was in good health despite the
allegations of the notice to the contrary.
That thereupon the Court overruled said motion of the defendant, to which action and ruling of the Court defendant
excepted.
Teste: this 28th day of July, 1931.
WALTER T. McCARTHY, Judge.
page 28 :} CERTIFICATE OF EXCEPTION #4.
After the evidence of the plaintiff and defendant had been
introduced and both sides had rested and before the Court's
instructions were given to the jury, the defendant moved
the Court to strike and exclude from consideration by the jury
all of the evidence offered on behalf of the plaintiff and specifically filed the grounds of said motion in writing.
Thereupon the Court overuled the said motion of the defendant, to which action and ruling of the Court the defendant excepted.
1.,este: this 28th day of July, 1931.
WALTER T. Mc<J:ARTHY, Judgeoc
page 29 } CERTIFICATE· OF EXCEPTION #5.
After all of the evidence on behalf of both plaintiff and
defendant had been introduced and both sides had rested
and after the motion on the part of the defendant to strike
out plaintiff's evidence had been overruled by the Court, t~e
plaintiff moved the Court for lea:ve to amend her amended
notice of motion on page 2 thereof, by striking out after the
words, "made in the manner aforesaid", the following words
to-wit: "of all which you ~ad notice and knowledge before
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you entered my home"'. And thereupon the defendant objected to said amendment.
And thereupon the Court overruled said objection ·on be-half of the defendant and granted leave to the plaintiff to
amend, which amendment was made in accordance with said
motion at the bar of the Court, to which action and ruling of
the Court in permitting said amendment the defendant ex~
cepted.
Teste: this 28th day of July, 1931.
YvALTER T. McCAR.THY, Judge.
page 30

~

CERTIFICATE OF EXCEPTION #6.

The following instructions granted at the request of the
plaintiff and of the defeJ?.dant, respectively, as hereinatfer
denoted, are all of the instructions that were granted on the
trial of this case, to-wit :

1.
Instruction # 1, was originally offered on behalf of the complainant in wo~ds as follows, to-wit:
''The Court instructs the jury that if they believe from the
evidence that on the evening of February 21, 1930, the defendant with the purpose of oppressing and intimidating the
plaintiff, entered her home without invitation in a threatenIng, loud and boisterous manner and did then and there
falsely accuse the plaintiff of being a slanderer and criminal
and threatened to send her to jail, substantially as charged
in the notice of· motion for judgment herein, a~d persisted
in making such accusations after being warned that her physical condition was such that she could not withstand them,
and that.as a result the plaintiff became nervous, excited and
sick; and that on the evening of February 25, 1930, the defendant again entered the plaintiff's home and so argued and
discussed concerning the matters and things brought up by
him on his first visit and declined to retra.C.t his said accusations that the plaintiff's nervousness and sickness were increased, and that as a result of such visits and conduct of the
defendant the plaintiff became sick and unable to attend to her
ordinary affairs and duties and suffered pain and mental an-
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guish, _then the plaintiff is entitled to recover in this action
and your verdict should be for the plaintiff.''
· And tl1ereupon the defendant objected to the granting
of said instructions and the Court over the objection of the
Plaintiff amended the same by inserting in Line 5 after the
\Vord, "falsely'', the following words, to-wit: '' .A.nd without
honest belief of the truth thereof' '.
~

And thereupon the said Instruction #1 was
granted \vlth said amendment on it in words as follows, to-wit:
page 31

"The Court instn1cts the jury that if they believe from tlte
evidence. that on the evening of February 21, 1930, the defendant with the purpose of oppressing and intimidating the
·plaintiff, entered· her home withot1t invitation in a threatening, loud and hoi sterous manner and did then and there
falsely and without honest belief of the truth thereof ac. cuse the plaintiff of being a slanderer and criminal and
threatened to send her to jail, substantially as charged in the
notice of motion for judgment herein, and persisted in making such accusations after being warned that her physical
·condition was srich that she could not withstand them, and
that as a result the plaintiff became nervous, excited and sick,
and that on the evening of February 25, 1930, the defendant
again entered the plaintiff's home· and so argued and dis·cussed concerning the matters and things brought up by him
on his first visit and declined to retract his said accusations
that the plaintiff's nervousness and sickness were increased,
·and that as a result of such visits and conduc.t of the defendant the plaintiff became sick and unable to attend to her ordinary affaairs and duties and suffered pain and mental ang'llish, then the plaintiff is e'ntitled to recover in this action
· arid your verdict should be for the· plaintiff.''
·
'
The foregoing instruction as amended was granted and the
· defendant excepted and specifically set forth in the record
·his grounds of exception thereto to the effect that the said instruction led the jury- to infer that the second visit of the
·defendant to the "plaintiffts home on February 25th, 1930 was
an entry of the plaintiff's home without invitation when
as a matter of fact the evidence showed that the plaintiff
·and her husband invited the defendant to their home on that
night and that his said second visit "\Vas made as a result of
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pre-arrangement and understanding arrived at on the occasion of the first visit and that the instruction as
page ·32 ~ finally granted does not propel'ly set out the law
regarding honest belief on the part of the defendant that he had been slandered.

2.
In.struction #2, was originally offered on behalf o± the
complainant in words as follows, to-wit:
0

''The Court instructs the jury that even if they believe
from the evidence that the defendant had, or believed he had,
reasonable ground for thinking the plaintiff had made objectionable statements about and concerning him, this did
not give him the right or authority to go to the plaintiff's
home on the first occasion without invitation· and frighten
and shock her in the manner complained of in the motion for
judgment herein.''
Thereupon the defendant objected to the granting of the
said instruction and the Court amended th€ same by adding
thereto the following words, to-wit: ''provided they believe
from the evidence he did so go to her home and frighten
and shock her.
And thereupon the said Instruction #2 was granted with
said amendment on it iu words as follows, to-wit:
''The Court instructs the jury that even if they believe
from the evidence that the defendant had, or believed he had,
reasonable ground for thinking the plaintiff had made objectionable staten1ents about and concerning him, this did
not give him the right or authority to go to the plaintiff's
l1ome on the first occasion without invitation and frighten
and shock her in the manner complained of in the motion for
judgment hereii1 provided they believe from the evidence he
. did so go to her home and frighten and shock here.''
,

0

0

The foregoing instruction as amended was granted at the
request of the plaintiff and the defendant excepted and set
forth his ground of exception in the record to the effect
that the instruction was misleading; that it tended to lead the
jury to infer that under the law and the right of
page 33 ~ the plaintiff to recover is to be measured by the
allegations of the·.notice of motion rather than the
proof in support of such allegations.
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3.
''The Court instructs the jury that every man's home is
his castle and that one who enters another's home without
authority, express or implied, is an intruder and a trespasser.
The Court further tells the jury that it is unlawful for anyone to falsely utter and speak of and concerning another
person any words which from their usual construction and
common acceptation are construed as insults and tend to violence and breach of the peace or to use grossly insulting languag·e to any female of good character o:r reputation. And
if the jury shall believe from the evidence in this case that
the defendant entered the plaintiff's home without .authority
or did then and there falsely utter and speak of and concerning her words which from their usual construction and common acceptation are construed as insults and tend to violence and breach of the peace or did then and there use grossly
insulting languag·e to the plaintiff, then the defendant's eu·
try and conduct were wrongful and unlawful.,
The foregoing instruction was granted at the request of
the plaintiff and the defendant excepted and specifica.Uy set
forth his gTound of exception in the record to the effect that
said instruction was misleading and was a mere abstract
statement of the rule of law which could be of no help to
the jury; that the said instruction invokes as an element of
damage the use of abusive and insulting words when the notice of motion does not allege the use of abusive and insult··
ing words under the statute; that the use of insulting words
tending to cause a breach of the peace was not alleged in the
notice of motion and that there is no evidence to support a
recovery for the same.

4.
page 34 }

''The Court instructs the jury that if they believe from the evidence that the plaintiff is en·
titled to recover damages, then in estimating the damages
sustained by her they should take into account such bodily
injuries, if any, which they may believe were sustained by the
plaintiff by reason of the defendant's acts and conduct in her
home, the mental suffering, the pain undergone, the effect on
the health and nervous system of the plaintiff according to
its degree and its probable duration as likely to be temporary or permanent, or such of them as they believe exist or
existed, also the expense incidental to attempts to effect a
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cure or lessen the amount of injury which the plaintiff has
incurred or may incur, and fix such damages af any amount
they may believe warranted by the evidence in the case not in
excess of the amount claimed in the notice of motion for judg-.
ment, namely, $20,000.00. ''
The foregoing instruction was granted at the request of the
plaintiff and the defendant excepted and set forth his ground
of exception in the record to the effect that no instruction
should be given on the question of damages as there was no
evipence clearly establishing any damage· as the proximate result of the defendant's alleged conduct; that there was no evidence showing any malicious, wanton or vindictive conduct on
the part of the defendant or that he knew of any impairment
or physical condition of the plaintiff prior to or during either
of his two alleged visits.

5.
Instruction #5, was originally offered on behalf of the
plaintiff in words as follows, to-wit:
''The Court instructs the jury that if they believe from
the evidence that the defendant invaded the plaintiff's home
when he was not invited to enter for the purpose of oppressing and frightening her, and then and there did frighten
and oppress her by falsely charging her with being a slanderer and criminal and by threatening to send to Jail, by
reason of which she became nervous, weak and
page 35 } faint, and that her nervous, weak and faint condition (if the Jury believe it existed) was then and
there apparent to the defendant, and that the plaintiff's husband warned the defendant his wife had been under the doctor's care and could not 'vithstand such accusations; that notwithstanding such apparent condition of the plaintiff and
such warning, the defendant repeated his said accusations and
persisted in falsely accusing the plaintiff substantially as
charged in the notice of motion herein, and acted in reckless
disregard of the plaintiff's rights and feelings, then the
plaintiff may also recover punitive .or exemplary damages,
that is to say, the jury will not be limited to mere compensation for the actual damages sustained by the plaintiff, but
they may give her such further damages as they may think
right in view of all the circumstances proved at the trial as
punishment to the defendant and as a salutary example to
others to deter them from offending in like manner.''
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Thereupon the defendant objected to the granting of the
said instruction and the Court over the objection of the Plaintiff amended the same by inserting in Line 5 after the word,
".falsely", the following words, to-wit: "and without honest
belief of the truth thereof".
And thereupon the said Instructton #5 was granted with
said amendment on it in 'vords as follows, to-wit:
. -"The Court instructs the jury, that if they believe from
the evidence that the defendant invaded the plaintiff's home
-when he was not invited to enter for the purpose of oppressing and frightening her, and then and there did frighten and
oppress her by falsely and without honest belief of the trutl1
thereof, charging her with being a slanderer and criminal
and by threatening to send her to jail, by reason of which
she became nervous, weak and faint, and that her nervous,
weak and faint c.ondition (if the ,Jury believe it existed) was
then and there apparent to the defendant, and that the plaintiff's husband warned the defendant his wife had been under
.
the doctor's care and could not withstand such
page 36 ~ accusations; that notwithstanding such apparent
condition of the plaintiff and such warning, the defendant repeated his said accusations and persisted in falsely
accusing the plaintiff substantially as charged in the notice
of motion herein, and acted in reckless disregard of the plaintiff's rights and feelings, then the plaintiff may also recover
punitive or exemplary damages, that is to say, the jury will
not be limited to mere compensation for the actual damages sustained by the plaintiff, but they may give her such
further damages as they may think right in vie'v of all the
circumstances proved at the trial as punishment to the defendant and as a salutary example to others to deter them
from offending in like manner. ''
The foregoing instruction as amended 'vas granted and the
. def.endant excepted and set forth his ground of exception in
the record to the effect that said instruction does not properly state the law as to the defendant's protection under an
honest belief that he had been slandered by the plaintiff;
tha.t it -omits the necessity for the plaintiff to show that the
defendant was guilty of vindictive, malicious, wanton and
wilful conduct; and- that there is no evidence to support an
instruction for the recovery 'Of punitive damages.
page 37

~

And thereupon the defendant entered a general objection to all of the instructions offered on
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behalf of the plaintiff, numbered 1, 2, 3, 4 and 5, on the ground
that there was no evidence showing· any knowledge on the
part of the defendant of any bad mental, physical or nervous
condition of the plaintiff prior to either of the said visits; that
under the doctrine of forseeable consequences no instructions
should be given on the question of damages for the plaintiff
either compensatory or otherwise; and that no instructions
should be given relating to any insulting words used under
circumstances reasonably .calculated to cause a breach of the
peace on the ground there is no allegation in the notice of
motion to support such in£truc.tions.
That thereupon over the said general objecfons of the defendant the Court granted instructions numbered 1, 2, 3, 4
and 5, requested by the plaintiff and the defendant excepted.
The following instructions were granted on behalf of the
defendant to each of 'vhich the plaintiff excepted, to-wlt:

"A".
page 38 }

The Court instructs the jury that before tho
plaintiff can recover any judgment against the defendant in this case, under the law she must prove all the
material allegations of the amended motion for judgment by
a preponderance of the evidence and to their a.stisfaction.
That under the la,,r. the jury n1ust decide the case on the evidence before them, and that they cannot speculate, conjecture
or g·uess as to any material factor in the ease. That preponderance of the evidence does not mean the greater number of witnesses, but on the contrary that evidence which is
most satisfying to the minds of the jury. And in this connection the jury is further instructed that in order to recovei· in
this case plaintiff must establish by a. preponderance of the
evidence a.nd to the satisfaction of the jury that ~efendant
made the visits to her home wilfully, wantonly, and maliciously and with the purpose and intention of shocking,
frig·htening· and ·alarming plaintiff, and that as a proximate
result of sueh visits on the part of defendant plaintiff sustained the alleged i11juries and damages complained of, and
unless the jury so believes from the preponderance of the
evidence, their verdict shall be for the defendant.

. "B.,
The Court instructs the jury that 1n deciding their caso
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they cannot go beyond the evidence and that they must decide
the same solely upon the evidence produced and that they
cannot speculate, conjecture or guess either on the question
of whether defendant has been guilty or some alleged act of
negligence proximately causing the alleged injuries, or upon
any item of damages claimed .by the· plaintiff. And in this
connection, ·the Court further instructs the jury that if they
believe from the evidence that it is as likely that plaintiff's
alleged injuries are not proximately caused by the alleged
misconduct on the part of defendant as that they are,
their verdict shall be for the defendant.

"c."
page 39 }

The Court instructs the jury that it is the
moral duty of every man to defend his character
against fale aspersion and that he owes this duty both to himself and family. Whenever he honestly believes he is falsely
attacked he has the right to take such course as a reasonable man would in protecting his interests and as long as he
acts honestly without malice and in good faith, the law protects him in what he says as a part of his defense. This
privilege is an absolute protection unless it is established to
the satisfaction of the jury that defendant was prompted, by
ill will toward the plaintiff and availeth himself of' the occasion to gratify existing malice in his heart by wantonly and vindictively accusing the plaintiff of saying things
which he did not honestly believe she had said. If the jury
believes from the evidence that· he was acting in the honest
belief that plaintiff had slandered him, his statements and
conduct toward the plaintiff are to be measured by the acti ops of a man of ordinary prudence faced with the same
set of circumstances and acting under the stress of the same
belief. If he honestly believed she was spreading false reports about him which were injurious to his reputation and
he acted as a reasonable man would in calling on her, discussing the matter {lnd demanding retracti Qn then they must
-lind for the defendant.

"E."
The Court instructs the jury that if they believe from the
evidence that the defendant went to the home of the plaintiff
on a peaceful mission was received 'and invited into the
home by the plaintiff's husband, he was not a trespasser.

-~~
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"F.''
The Court instructs the jury that if they believe from the
evidence that the defendant had reeeived reports to the effect that the plaintiff was saying slanderous things concerning him he had the right to go to the home of the
page 40 ~ plaintiff to peacefully discuss the same with her .
or to remonstrate with her so long as. he did not
assault her or use abusive and grossly insulting language to
her.

·''G."
The Court ins.tructs the jury that the evidence of the general reputation of Mrs. Mills for morality is to ·be considered
by them solely in determining her credibility and the weight
to be given her testimony.

"H."
The Court tells the jury that, in determining the weight
to be given to the testimony of the different witnesses in this
-case, the jury are authorized to consider the relationship of
the witnesses to the parties, if the same is proved, their interest, if any, in the result of this case, their temper, feeling
· or bias, if any has been shown; their demeanor while testifying; their apparent intelligence, and their means of information; and to give such eredit to the testimony of such
. witnesses as under all the circumstances such witness seems
to be entitled to.
Teste: this 28th day of July, 1931.
WALTER T. McCARTHY, Judge.
page 41 ~ CERTIFICATE OF EXCEPTION #7.

"D."
The Court instructs the jury that a ma:p. has the right not
·only to protect his person and property but also his charac- ·
ter and good name from an unjust attack and if the jury believe from the evidence that the defendant Bowles, under all
the existing circumstances in this case, did what an ordinary
prudent man would have done in defense of his good name,
then they must find for the defendant.
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The foregoing instruction lettered "D" requested by the
defendant was denied by the Court on the ground that the
same was covered in instruction lettered ''0'', and the defendant excepted and stated J1is grounds of exception in the
record to the effect that the two instructions while somewhat similar did not cover the same ground in that instruction lettered "0" was intended to deal with the subject of
the abuse of privilege while instruction lettered '' D'' was a
statement of a man's right to defend his character to the extent that any ordinarily prudent man would have done in
defense of his good name.
Teste: this 28th day of July, 1931.

WALTER T. J\IIcCARTHY, Judge.
page 42

~

CERTIFICATE OF EXCEPTION #8.

Mter the jury ·was sworn to try the issue joined in this
and all of the testimony of the plaintiff and defendant
had been heard and the jury had been instructed ~nd argument ·of counsel for both sides concluded, the jury retired
and consulted and returned into court and rendered its verdict in the following words and figures, to-wit: "We, the
jury, on the issue joined find for the plaintiff and assess her
damages at $"2,500.00. · A. :M. Bowling, Foreman.'~ And
thereupon the defendant moved the Court to set aside the
said verdict and to enter judgment for the defendant specifically stating and entering of record the several grounds of •
said motion, ·which motion the ·Court overruled, to which action and ruling of the Court the defendant excepted.
cas~

T~ste:

this 28th· day of July, 1931.
"\VALTER T.

page 43

~

~fcCARTHY,

Judge.

CERJTIFICATE OF EXCEPTION #9.

After the jury 'vas sworn to try the issue joined in this
and all of the testimony of the plaintiff and defendant
had beeri heard and the jury had been instructed and aJrgument of counsel for both sides concluded, the· jury retired
.and consulted and returned into Court and rendered its verdict in the following words and figures, to-wit: "We, the
jury; on the issue joined find for the plaintiff and assess her
damages at $2,500.00. A. ].1. Bowling·, Foreman.'' And
~ase
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thereupon after the Court had overruled the defendant's
;motion to set aside the said verdict a.nd enter judgment in
;favor of the defendant, the defendant further moved the
Court to set aside the verdict and grant him a new trial
1
stating and entering of record the specific grounds for· said
motion, which motion the Court overruled, to which action
,and ,ruling of the Court the defendant excepted.
Teste this 28th day of July, 1931.
WALTER T. 1\IIoCARTHY, Judge.
·(See manuscript for index pages 44-58.)
page 59 }

The following evidence on behalf of the plain-·
tiff and of the defendant, respectively, as hereinafter denoted; is all of the evidence that was introduced on
_the trial of this case, to-wit:
page 60 } Virginia :
In the Circuit Court for Fairfax County.
Mae F. :hfay, Plaintiff,
vs.
B. Agee Bowles, Defendant.
Fairfax, Virginia,
May 28, 1931.
The above-entitled matter came on for hearing befo·re Judge
1\fcCarthy at 10 o'clock a. m.
Appearances: For the plaintiff: Barbour, J{eith, l\fcCandlish & Garnett, by :h1r. 1\icCandlish and Mr. Pickett.
For the defendant: Frank L. Ball, Wilson 1\L Fa.rr ancl
Hugh Marsh.
(The day, up to 4:20 o'clock p. m., '\Vas occupied '\vith the
disposition of motions. Upon the settlement of the motions
a jury of seven was duly impaneled and sworn to trv the
issues in the case, and opening statements were made {o tl1e
jury by 1\fr. l\icCandlish on behalf of the plaintiff and by 1\Ir.
Farr on behalf of the defendant. Thereupon, at 5 :05 o'clock
p. m., an adjournment '\Va.s taken to 10 o'clock a. m., tomorrow, Friday, lVIay 29, 1930.)
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Court of Appeals of Virginia.
SECOND DAY.

Virginia:
Irf the Circuit Court ofor Fairfa.x County.
ltfae F. May, Plaintiff,
vs.
B. Agee Bowles, Defendant.
Fai·rfax, Virginia,
.}.fay 29, 1931.
The Court resumed eonsideraltion of the aboveJentitled
case at 10 o'clock a. m., pursuant to adjournment.
·
(All 'vitnesses present were sworn and again notified not
to· remain in the court room, unless they were charaeter witnesses only. Thereupon the following testimony was take:r;t
on behalf of the plaintiff:)

B. FRANK MAY,
called as a witness on behalf of the plaintiff, being first duly
sworn, was examined and testified as follows :
By Mr. McCandlish :
Q. Mr. May, you are the husband of the plaintiff in this
caseY
A. Yes, sir.
Q. Have you stated your name, age, address and oceu. .
pa tion for the record T
A. I have not.
Q. Do that.
A. B. F. May, clerk, Post Office Department; 42; residence, Fairfax County; Fairfa.x address, East
page 62 ~ Falls Church.
Q. Can you indicate to the jury just where in
Fa1rfax County you and Mrs. May reside Y
A. Approximately tw-o miles from Falls Chureh on what
is known as the Lemon Road. That is a road that runs from
the Leesburg Pike approxomately north to the Falls .ChurchLewinsville road.
.
Q. About how far would you say your home is from the
Leesburg Pike!
A. Approximately a mile, to be exact..
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Q. And the Lemon Road· runs f·rom the Leesburg Pike· in
what direction?
A. In a northerly direction.
Q. And runs into what other road or street, or thoroughfare?
~
A. Falls Church-Lewinsville Road, sometimes called Great
Falls Street Road. It is the extension of Great Falls Street
in Falls Church.
Q. And Great Falls Street runs into the town of Falls
Church?
A. Yes, sir.
Q. As does the Leesburg Pike also runs into itt
A. They both run into Falls Church proper.
Q. How long have you and Mrs. May been married, or
when were you married, or how long?
A. July, 1920.
.
Q. When did you move to your present homeY
A. The early part of November in 1928.
Q. In whose name does the home place stand 7
A. Jointly, myself and my wife.
page 63 ~ Q. And before you moved out to Fairfax County
where. were you living~
A. 200 Virginia Avenue, Claa-endon.
Q. Arlington Countyt
A. Arington County.
Q. Prior to that where had you resided after your ·mar.
ria.get
·
A. We resided in Washington.
Q. Prior to February, 1930, prior to February 21, 1930,
did you or your wife know the defendant in this ca.se, Mr.
Bowles ; and, if so, how well did you know him?
A. I cannot recall where we met Mr. Bowles. I think I met
Mr. Bowles in the fall or summer of 1929. I do not recall
juAt exactly when it was. I think it was in the summer or
fall of 1929.
Q. Where -did you meet him t
A. At the home of Mr. Mills.
Q. What Mr. Millst
A. Ray Mills.
Q. Where is Mr. Ray Mills' home with reference to your
home ; are the places in sight of each otherY
A. Yes, sir.
·
Q. Just tell the jury about how far and where his home
is located?
A. I would say less than a quarter of a mil~.
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· ~ Q. · Is the Mills House on the same side of Lemon Road
that yours is, or is it on the opposite side Y
A. No, si·r; it is on the opposite side.
. Q. And his house is nearer the Leesburg Pike than your
house?
page 64 }-. A. Yes, sir.
Q. Who is your nearest neig·hbor, Mr. Mayf
A. I could not say who is just the nea.rest-T. J. Turner
and Miss Anne J\i!cCa.uley, one on one side and one on the
other.
Q. Can you say where Miss Anne McCauley is at this time
an~ what is bet condition with Teference to being sick or
well?
A. 1\fiss Annie 1\fcCauley just recently came out of the
hospital and she is under the care of a. doctor. I think now
she is with her brother in Falls Church.
1\fr. Farr: I object to what the witness thin1~:s.
The Witness: I know she is down in Falls Church at her
brother's home.
Q. Was she summoned to be a witness in this case?
A. Yes, sir.
Q. Is she in attendance upon the court today, do you know?
A. Miss ~fcCauley Y
Q. Yes.
A: No, sir, she is not.
Q. Is she able to be here Y
A. No, sir.
Mr. Farr: Mr. 1\fcCandlish, please frame your questions
in the right form.
Mr. Ball: Wha.t difference does it make anyhow whether
she is here or not¥ We would like to have her here as well
as you would.
page 65

~

By Mr. McCandlish:
Q. After you had moved out to Fairfax, as you
have stated, did you have any unusual occurrence in your
homeY
·
A. Yes, sir; a week after we moved I had a fire.
Q. Go ahead and state 'vhat happened.
A. Well, there is not much to state ; I just lost everything
I had.
,
Mr. Fa.rr: We object to that, may it please the Court,
and move to strike it out as immaterial.
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~Ir. McCandlish: I think Mr. Fa.rr will see the relevancy
of it, if your Honor please, in just a moment. I may have
been a little premature in asKing that question when I did.
The Court: I cannot see the relevancy of it now.
Mr. McCandlish: All \right, sir; just withdraw the ques'~'
tion for the moment.
Mr. Fa.rr: And the jury understands it is to disregard
that testimony.
Mr. McCandlish: Yes. I think I will come back to it,
Mr. Farr.

By Mr. McCandlish:
Q. What wa.~ the condition of Mrs. }fay's health when you
came out to Fairfax to live¥
A. Apparently good. She was able to do her own house
work, do things that a woman of her circumstances could
do, drive a car, and go where she felt like going. ·
Q. Prior to coming out, and while she wa.s living at Clarendon, had she had any particular severe sickness~
A. Yes, sir. She had a spell of sickness there in the fall
of 1927.
page 66 ~ Q. Just state briefly how she was effected at
that time.
A. She was affected with complete collapse, lost the use
of her left side.
·
Q. Was her power of speech affected at that time?
A. No, sir; it was not.
Q. What doctor did you have treating her at that time?
A. Dr. Magee.
Q. Where does Dr. Magee reside f
A. Washington.
Q. Please tell the jury if Dr. ~{agee had given you and
Mrs. Ma.y any directions as to her conduct, and 'vhat, if any,
care was necess~ry in respect to taking care of herself?
Mr. Farr: Just a .moment. We' object to that, if your
Honor please, ~Ir. Bowles has no notice of what the doctor
.may have told them.
~Ir. McCandlish: It is in the notice.
. The Court: Objection overruled.
.Bv ~{r. McCandlish:
. ·Q. · Go ahead.

•

A. Dr. Magee advised me to keep my wife away from all
undue excitement a11d shock, away from large parades, large
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gatherings, such as theatre$· and things of that kind where
t:here was a probability ?f her r~ceiving s.udden shock.
· Q. What did she do In that regard With reference to ob~erving the doctor's directions?
A. She just stayed away from thoe things. ·
page 67 ~ Q. Prior to February, 1930, had she or not ·re.:
gained her health?
A. Yes, sir.
Q. Yon spoke of a fire that happened about a week after
you came out.
A. Yes, sir.
Mr. Candlish : Will your Honor permit me now to inquire
about that and the effect upon Mrs. May's health and condition¥
The. Court: Is there objection to thatY
Mr. Farr: The ·witness has already a!ffirma.tively answered,
may it please the Court, that prior to February, 1930, Mrs.
1¥Iay had regained her full health. Now we are going back
to 1928. It strikes me on the basis of the witness's last answer that tha.t is utterly immaterial. We do object, sir.
The Court: Objection overruled.
Mr. Farr:. Exception.
By Mr. McCandlish:
Q. Did you have a fire 7
A. Yes, sir.
Q. What was the effect of that fire; what did. it destroyf
~fr. Farr: Just a moment. We certainly object to that, .
. may it please the Court. On what theory could that be admissible¥
The Court: I cannot see.
Mr. McCandlish: I want to show, if your Honor please,
certain things tha.t Mrs. May was physically able to do with
respect to rebuilding the home ; that is the point of it; and
I want to show that as tending to show her re:.
page 68 ~ covery and her ability to work.
The Court: Yon can show that she did certain
things without first showing that they had the loss. It seems
to me it is going too far. Whatever she did can be shown
without necessarily showing that Mr. and Mrs. May had suffered any financial loss.
Mr. McCandlish: I do not care anything about that and
I hope the jury will disregard tha.t. That is not in my mind
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at all, sir. The point of it was the condition of this woman's
nerves and a.bility to withstand shock. That is the point in
this case; and the effeet upon her of that fire. I think it will
come in as a necessary part of the medical testimony in this
case, and the fact that doctors woce called at that time. Of: ·- ·
cours·e · the condition of her health is one of. the important .
thing_s in this case.
The Court: What was the last question, sir Y
· The Reporter (reading) : '' Q. What was the effect of the
fire; what did it destroy f
The Court: I sustain the objection.

~

By 1\{r. McCandlish:
Q. What, if any, work did Mrs. May do around the place
after the fire in addition to what had been her regular house..
hold duties?
'
A. She helped us in a minor way in doing light things
to rebuild the home, rebuild a modest cottage, such things
as tacking on shingles; and she· got up on the roof with me
and helped nail the roof down.
Q. What, if any, effect did the fire you referred to have
on Mrs. May's health; and state whether or not a
page 69 ~ physician was called in at that time ; if so, whom?
A. .At the time of the fire and for a short while
afterwards she was verv much exercised.. It seemed to upset
her quite a bit, and Dr. Smallwood was called in immediately.
I would say the doctor got there approximately two hours
after it happened.
Q. How many visits was it necessary for the doctor to
.
make at that timet
A. He made one visit but ieft instructions with me that if
the wife did not. show quick recovery to get in touch with
him and he would be right back.
.
1
0. And it was not necessary to get him back 1ny more 1
A. No, s1r.
Q. How long was it before she regained her accustomed
health after the fire?
A. After the fire-oh, I would say she was back as before
in about a week.
Q. About a week?
A. Yes.
Q. Between the time of the fire, which was about a week
after you moved opt, and February, 1930, had your wife, to
your knowledge, been subjected to any particular nervous
shock or strain Y
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. A. No, sir, absolutely not.
Q. How did she spend her time, 1\tfr. ~{ay f
· ·A. She· took care of her household duties, little things
around the place. Periodically would drive into Clarendon in
the car, visit her friends, visit around the neighborhood
when she had time to do so and got through wi~h her work.
Q. With ·reference to your going to and from your work
in Washington, who drove the car part of the
page 70 ~ time, or part of the distance 7
·
A. I had a. little arrangement in that respect
with Mr. l{endrick of Falls Church. On the days that she
wanted the car I would drive down to Falls Church with
Mrs. J\tiay in the car and came in with 1\[r. I{endrick and
she took me up there, or took me in, and Mrs. May would
have the car during the day; and in the evening she 'vould
meet me a.t lVIr. l(endrick 's house and take me home.
Q. Do you recall an occasion in February when ~it. Bowles
visited your home T
A. Yes, sir.
Q. Do you recall the date in FebruaryY
A. Yes, sir.
Q. The day of the 'veek as well as the day of the month Y
A. Yes, sir.
Q. What wa.s it?
A. Friday, February 21st.
Q. Where were you at the time, Mr. May, and where was
Mrs. May, and was there any other occupants of the homeY
A. None otherr except she and I. I was in the house.
Q. First, let me ask you about what time of day or night
it was.
A. Some time I would say between 7 and 8 :30.
Q. Was it before or after your evening meal which you
call supper?
A. After the evening meal.
Q. Do yon recall how· Mrs. May was engaged at the time Y
A. She was cleaning off the dinner dishes. We
page 71 ~ were a little late with our meal that evening.
Q. And you "rere sitting in the front part of tlie
houseY
A. Yes, sir.
Q. What did yon obse:rveY
A. I was attracted to the outside of the house by an intense barking of the· do"g; and I want out on the porch, leaving
th~- ftont door ajar. ·
·
. Q.. Did you· see_ anything at tha.t timet
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A.. I sa:w a person approaching up my driveway with a
flashlight.
Q. w·alking, could you tell whether the person was 'valking
.or driving?
A. Walking.
Q. Did you know who it was a.t the time 7

A. No ..
' Q. Go ahead.
A. I went out on the porch, as I said, to quiet the dog;
and about the time tha.t I had quited down the dog I walked
to the screen door, which 'vas on the end of my porch, and
pushed the screen door ba.ck to see who 'vas approaching. At
:the time I pushed the screen door back J\Ir. Bowles hurriedly
stepped through.
Q. Was there any greetings or remarks passed at the time?

Mr. Farr: Mr. McCandlish, do not lead your witness so
much.
J\fr. McCandlish: I am just asking him to
page 72 ~ state1\'f:r. Ball: Let him state what happened.
Mr. McCandlish: I just want· him to do that now.
The Court: I do not think that is too leading.
Mr. Ball: All right, sir.
The Witness: I do not recall whether J\iir. Bowles said
"Good evening" or not; I 'vould not say that he did or did
_not I ·was rather at a loss the instant why he would so hurriedly come through my screen door.
Mr. Ball: I move to strike .that out, if your Honor please,
as irrelevant.
The Court: J\fotion denied.
Mr. Marsh : Exception.
. By J\{r. lvicCandlish :
Q. Go ahead, 1\fr. J\ila.y.
A. And after he· came in I followed-he immediately pre. ceded me into the living room.
. Q. Tell the jury who entered the house first, you or Mr.
Bowles.
A. 1\fr. B.owles.
·
· Q. Was the door ·to your. house at the time open, closed,
ajar or what?
A. It was ajar about I ·would say four or five inches.
Q. Four or five inches from being closed; is that what you
mean?
A. Yes, about like tha.t (indicating).
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Q. What, if any, invitation did you extend to Mr. Bowles
to enterf
A. None at all.
Q. Tell the jury what was his manner and conpage 73 r duct; what was his manner at tha.t time y
A. After entering f
Q. Just at the time, before and as he entered Y
A. He entered very hurriedly.
Q. What occurred wh~n he got inside·!
A. When he got inside I 'valked in behind him and he turned
and looked at me, sat down on the settee. Just at that moment my wife, who was .standing in the doorway leading
from the living room to the kitchen, walked in. Mr. Bowles
said in a very loud and threatening manner-I might better
describe that manner as being beastly-that he wanted to
have a talk with Mrs. May. He turned to me and he said,
"You too Mr. May". And he proceeded and stated to Mrs.
May that she had made criminal, libelous statements about
he and Mrs. Mills; that he was a lawyer by profession; that
he was financially able to prosecute this to the limit, and it
meant jail sentence, and that is where he intended to see her
go.
Q. What was his manner at the time of making those statements¥
A. Very threatening, loud and angry.
· Q. Then what occUJrred next Y
A. I interrupted Mr. Bowles and called Mr. Bowles' attention to the fact that my wife's condition was such that
she could not stand accusations brought against her in that
mannerd; that he would have to quiet down. And he stated
to me, or I would say to both of us, that Mrs. May could not
hide her guilt behind any physical condition; that he had
· absolute proof of her guilt in affidavit form,. and
page 74 r that she had defamed his and Mrs. Mills' character; that he intended to prosecute her to the limit.
Q. While that was going on how close was he to Mrs. May Y
,A. About I would say ten feet, but as Mrs. May walked
into the room from the kitchen to us she approached a little
closer than ten feet to him when he first spoke to her, and
then she stepped back to sit in a chair.
Q. Had Mr. Bowles ever been to your house on a social
visit up to that timeY
A. No, sir.
Q. Had he been there for any pnr.pose before that timeY
A.. He came several times with Mr. Mills to use the· telephone.
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Q. And on thoe occasions how long would he stayf
A. Four or five minutes.
Q. I-Iow much Y
A. Long enough to use the telephone. I do not recall just
exactly how long.
Q. After your warning to Mr. Bowles as to your wife's
condition what did he then do f
A. I asked Mr. Bowles what these statements were that
he was accusing my wife of;· and he told me that Mrs. May
was the originator and publisher that he had bought ¥rs~
Mills a fur coat, a car, and silk underwear; and that he had
parked his car down at the end of my driveway and had gone
to Mrs. Mills' home, gotten her and brought her back. and
they had sat in the car until a late hour at night.
Q. Was any denial made of those statements, or not t
A. Mrs. May attempted to make a denial, Mr. Bowles indicating in this manner (indicating) for her to shut
page 75 } up, stating that he had absolute proof.
Q. Was that accompanied by any other gesture
when he re~erred to the fact -that he had absolute proof; was
that accompanied by any gesturef
A. Yes, getting up and saying that he had absolute proof
· in legal affidavit form.
Q. What is the gesture you are now making; describe it
foT the record.
A. That he had affidavits in his pocket.
Q. Patting his pocket 7
A. Yes, sir.

Mr. Farr: Mr. McCandlish, again I would like to ask you
not to lead your witness. Let your witness tell in his own
way wha.t happened. 20 per cent of your examination is in
the form of leading questions.
Mr. Pickett : The witness had already testified to the· fact
and simply for the purpose of getting on the record an indication of what his gesture was the question was asked.
Mr. McCandlish: That was the purpose of the question.
By Mr. McCandlish:
Q. What was Mrs. May's condition and appearance at the
time Mr. Bowles was making these charges and statements,
Mr. MayY
A. Laboring under an intense strain.
!

Mr. Fa.rr: We object, may it please thf3 Court, and move
that the answer be .stricken out on the ground that it merely
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expresses the conclusio"n and opinion of the witness ra.ther
than facts for the. consideration of the jury.
page 76 } The Court: Objection overruled.
- · ··
Mr. Farr: Exception.

· Q. Tell the jury 'vha.t Mrs. May's appearance was at the
time¥
A. Appeared as though she might collapse, or faint.
Q. Did she or not do any talking?
A. No, sir; she did not take any ·part in the conversation.
Q. When Mr. Bowles would address a remark to her
directly would she make any response Y
Mr. Fa.rr: We object to the question as leading and suggesting the answer desired. The witness has already stated
-that ~Irs. Ma:y made no statement.
The Court: Objection overruled.
Mr. Farr: Exception.
By· Mr. McCandlish:
·Q. What about that, Mr. MayY
A. I just lost track of the question.
. The Reporter (reading) : '' Q. When Mr. Bowles would
address a remark to her directly would she make any response?''
·
A. No, sir. I answered the question myself ; did not permit her to make any response. I saw that her conditionQ. I did not hear that-you saw tha.t her condition was
suchA. Was such that she had better not take any part in the
discussion.
Q. You l1ave described ::1\frs. 1\fa.y's appearance, and referred to your ·warning which you gave 1\fr. Bowles about
your wife's condition. What effect did that have on 1\fr.
Bowles' conduct and manner· at the time?
page 77 } A. None at all that I could see.
Q. Did he lower or raise his voice; did he modulate his voice in any way after that?
A~- Not materially.
Q. If in the wa.rning'·you gave him you made .any reference
to doctor's advice, will you please state-?
A. I do not recall whether I did or not.
Q. You do not recall 'vhether you made any reference to
· the fact that 1\frs.-
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~.fr. Fa.rr: ~Ir. McCandlish, the witness has answered the
question.
·lVIr. McCandlish: I am just trwing to refresh his recollection.
Mr. Farr: Do you want to cross-exarnine your own witnessY
Tbe Court: Did you say that 1\.irs. J\.fay had been under the
doctor's care 7
Mr. Marsh: Did you say that?
Mr. McCandlish: During that conversation did you or not
advise 1\'Ir. Bowles as to the source from which the remarks
that he was addressing to your wife, or the statements that
he was attributing to your 'vife had emanated?
Mr. Farr: May it .please the Court: We do not think
that is a proper question on direct examination. It is in leading form and indicates the character. of answer desired. This
is the most important part of the case and we do thing counsel should frame his question in a proper form. Did you or
not advise ~1:r. Bowles.
Mr. McCandlish: You object to that as leadpage 78 ~ ing?
.
·
Mr. Farr: Yes.
.
Mr. McCandlish: It certainly does not suggest the answer.
The Court: I think if you will ask him what was said
about the accusation, what he or Mrs. 1\.fay said about the
accusations made by l\..fr. Bowles, that the objection would
be eliminated.
Mr. McCandlish: All right.

Q. vVhat, if anything, did you tell ~Ir. Bowles about the
accusations which he was directing against your wife1
· A. I told }fr. Bowles that-:-that 1\frs. }fills' daughter,
Helen, was the responsible party for having made these statements; and my wife had not made them. I might change that
to say that she had not made them and had not originated
them. That was part of the accusation.
Q. Just go ahead and tell the jury 'vhat the conversation
was between you and Mr. Bowles along that line; what did
you tell him Y
1\fr. Ball: He just told you that. Do you want him to
go over it?
Mr. 1\ticCandlish: Yes, sir.
. The Witness: Well, as a matter of fact, right at that
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visit I did not tell Mr. Bowles at any great length what she
had told.

Q. At tha.t time how old was Helen Mills?
A. I could not say exactly, but she was rather large for
her age. I would say that she was about thirteen or fourteen.
Q. You made reference to the fact that he said he had
sworn proof, or something to that effect. What
page 79 } did vou say Y
A: That he had sworn proof in affidavit form
that Mrs. May was the guilty party. I asked him to show
his proof. He absolutely refused to do it. I asked him who
had made his alleged affidavits. He refused to do that. I
advised him that l\1:rs. May would not, and could not, assume
any responsibility for having made, originated, or published
these stat~ments in any manner whatsoever.
Q. Do you recall what Mr. Bowles had on his feet on the
occasion of that visit?
A. Yes, sir. He had on what I would call these arctics
that buckle up the front-city arctics, I would call them.
Q. What was their condition with reference to beingMr. Farr: No, what was their condition Y
Q. Wbat was their condition Y
A. When he came in they were loaded down with mud; and
he did not take them off. He came in the . house in that
manner, kept them on after he got 'in the house.
Q. What was the effect of that upon the house Y

Mr. Farr: We object to that. There is no claim for dam·
ages to the premises, a.s I understand.
:Mr. McCandlish: We claim trespass.
The Witness : When he left, nat:urally there wasMr. Farr: Just a moment until we get the record straight.
We object on the ground that the pleadings ask for no damages to the premises.
The Court: Objection overruled.
page 80 } Mr. Farr: We save the point.
The Witness: When he left a pile of mud and
dirt remained where he had ·been sitting.
By Mr. McCandlish:
Q. Please sta.te if he returned to your home again, and, if
so, when!
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A. Well, he mentioned-! might change that a little and
say that he brought up the subject, or asked me whether myself and wife would sign affidavits to the effe·ct that we had .
not repeated these statements. That was said after I informed him that Helen Mills was responsible for having
made them; and I told Mr. Bowles that I could see no particular reason at that time why we would not sign affidavits.
He stated that he would prepare them; and there was not
anything said about he returning in reference to the affidavits. At that time I advised }..fr. Bowles that it would be . necessary for' him to return and make retraction of these.· .
accusations he had brought against my wife.
·
Q. 1\fr. May, before I go into the second visit, I want to ask
you what was Mrs. May's condition after Mr. Bowles had left
the house that night Y
A. She was very bad. She did not sleep all that night. I
was up with her the entire night. She was restless, excitableQ. Go ahead.
A. And in fact she stated to me to this effectMr. Farr: Just a moment. We object to hearsay. Mrs.
May can testify herself. We do not think this is
page 81} competent evidence, Mr. McCandlish.
Mr. McCandlish: I do not know what the statement is. I doubt if it is.
The Court: Do not repeat that, Mr. May. ·
By Mr. McCandlish:
Q. You can only tell what you observed about her condition, Mr. May, and what you saw. Now you have told that
night. What was her condition the next morning f The next
morning, I believe, was .Saturday.
A. The next morning· was Saturday. Well, she was able
to get out of bed. She. was not bedridden, she could go
around, but she was intensely disturbed.
Q. Without stating what the statements were-do not answer this until the Court passes on it-did she make any
statement to you as to whether she was suffering and how
she was suffering?
·
1\fr. Farr : Just a moment.
Q. Do not answer that until the Court passes on it.

The Court: You make objection to the question?
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· Mr. Farr: Yes, sir. We do not feel that that is competent, may it please the Court. Thise witness can testify as
to what he observed, but she will have to testify as to ·what
her condition was.
'l,he ·Court: I do not think he can testify as to complaints
she may have made to him.
·Mr. McCandlish: I do not want the substance of the complaints, sir, I just wanted to lmo\v if she made any statement
as to whether she w~s suffering.
·
The' Court: I overrule the objection.
page 82

~

Q. Do· not tell what she said.

Mr. Farr: 1.¥e save the point, sir.
~

Q. Did she make any statement to yon that night f
A. Yes, sir.
Q. The next day \Vas Saturday. Did you go to work Saturday?
A. No, sir; that was a holiday, February 22nd.
- Q. Through that day what was her condition, J\Ir. May?
A. Very excitable.
Q. And how about her condition on Saturday night and·
Sunday, or Saturday night Y
A. Possibly a little quieter than on Friday night; and dur.
ing Sunday she wasQ. With reference to sleeping on Saturday night?
.A.. She slept some better on Saturday night .. She would
·sleep maybe for an hour or so and wake up. In other words,
she would have short naps~
Q. On Monday what was her condition; did you go to work
on Monda.yY ·
A. I went to \Vork on Monday.
Q. You left home about what time¥
A." I left home about 7 :30 or quarter to eight. Her condition was-she was excitable and worried, but she was able
to be on her feet, and she told me that she thought she
could get along aU right, that I should not stay home; and·
I kept in touch with her several times during the da.y and
afternoon.
Q. When was it tl1at J\Ir. Bowles returned Y
A. On the night of Februa.ry 25th.
page 83 ~ Q. Let me go back for a moment ·to the termination of the first interview, ~Ir. 1\tiay. What happened when :1\{r. Bo\vles left with reference to any action,
motion, gesture or speech?
· ·
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A. He got up and turned toward Mrs. ~fay with a very
angry look in his eyes, looked at her a moment, turned and
then went out of the house.
Q. He did not say anything t
A. Did not say anything to her, just looked a.t her.
Q. What occurred when he came back on ~fonday night 1
~fr.

Ball : Tuesday night, was it not 1

Q. Tuesday-let's ·see-on the night of the 25th, which
was Tuesqay, I think.
A. He came ba-ck and I met him at the screen door. He
walked in. I immediately turned and 'valked into the hous~
and he followed me in. I-Ie sat do·wn and pulled out" of his
pocket what developed to be an affidavit, handed it to him.
I read it over and}fr. ~IcCandlish: Just a. moment. If your Honor please,
it has not been testified that Mr. Bowles on the occasion of
his first visit said he had certain affidavits, and that on the
occasion of this visit he brought with him another affidavit.
We now call upon l\fr. Bo,vles' counsel to produce those affidavits.
Mr. Farr: 1Ia.y it please the Court: I canot understand
why request for such papers was delayed to this late hour.
We deny that :Nir. Bowles ever stated that when he went
there the first time he had affidavits. He had no affidavits.
The Court: Denied he had affidavits on the first visit?
Mr. Farr: Ife never made any statemnet that
page 84 ~ he had any affidavits. As to the other paper we
do not feel that this is a proper time, in the midst
of an examination to be calling for it.
Mr. McCandlisJ1: Have you the affidavit which was tendered for Mrs. l\1:a.y's signature at that time?
~fr. Farr: We have not, sir.
Mr. McCandlish: l-Ias your ·client it 1
Mr. Farr: It is not in the court-room. We did not know
it was going to be called for. If it is in existence we will
produce it, very gladly. It is not here. no,v, sir.
Mr. l\fcCa.ndlish: We dO" call for it.
1\fr. Farr: And we assure the court and counselMr. ~fcCandlish: I think it is very material to the proper
development of this case. ·
. Mr. Farr: We assure the Court and counsel that if the
. paper be in existence it will be produced, sir. I do not know
whether my client can find it, but if it is in existence it will
be produced.
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Mr. .McCandlish: Mr. Farr, for the sake of clearness, it
is understood by you, I believe, that the affidavits that we
referred to a.s being in Mr. Bowles' possession on the first
visit to the May home were certain affidavits which he said,
according to Mr. May, substantiated the statements which
Mr. May said he made against his wife. Those are the ones
we referred to. As I understand, you now say that he had
no · such affidavits.
Mr. Farr: We now say and we have always said, Mr. McCandlish, that on the occasion of the first visit Mr.
page 85 } Bowles made no statements or gestures that he
had any affidavits relating to this particular transaction.
.
Mr. Pickett: Did he have them at the time of the second
visit!
Mr. Fa.rr: Not a.t the time of the second visit. As I understand, upon the occasion of the second visit :Mr. Bowles
had a form of affidavit that had been prepared pursuant to
an agreement between him, Mr. May and Mrs. May. That
affidavit Mr. Bowles has not with him. I do not know whether
it can be found at this date or not. If it can be found it will
be produced, sir.
Mr. McCandlish: Of course, that is as far as we can go
with the matter. And the record is also to show tha.t the statement of counsel is that on the second visit he had simply that
draft of an affidavit which he wanted Mrs. May to sign, but
that at neither visit did he have or claim to have any affidavits which supported his accusations against Mrs. Ma.y.
Mr. Farr: I want my own response to the request of coun~el to e-o in t"he rerord. not his understanding of my 1·esponse
in behalf of my client.
The Court : The stenographer took it down.
Mr. Fa.rr: I think he did, sir. I just want the record to be
clear about it.
(The record was read by the Reporter.)
By Mr. McCandlish:
Q. Did you look over the form of affidavits which he produced at that time, Mr. MayY
A. Yes, sir.
·
Q. Was that affidavit signed by Mrs. May or yourself!
If not, why not Y
page 86 ~ A. No, sir. I advised Mr. Bowles that I could
not permit Mrs. May to sign that affidavit because
of the existence of a clause.

----------
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Q. Because of what t
·
Q. The existence of a certain clause to the effect that there
was-no truth in these statements. I told Mr. Bowles that my
wife or myself would subscribe to nothing of that nature
because we had no way of knowing whether these statements: .
:were true or not.
.
Q. Did you on that occasion go further into the matter of
_where these statements he attributed to your wife had originated!
· A. 1res, sir.
Q. Please state about that?
A. I informed Mr. Bowles that these statements that he
:Was charging my wife with having ·made were of, I might
~ay, of small importance to some that we had been told.
Q. Had been told by whom?
A. Helen Mills. I then proceeded to tell Mr. Bowles what
other statements had been made to us. I told Mr. Bowles
tha.t she had stated to us that mother and daddy said that
they were getting tired of Mr. Bowles coming so often and
staying so late; and that Daddy said as long as the money
-was coming in he didn't care; that Mr. Bowles had taken
Mrs. Mills to West Virginia on a trip. I might say that she
said ., 'had taken mother ; and that he had taken mother to
New York on a trip; that he had bought her creams and perf-qmes''.
Q. Bought what Y
page 87 ~ A. Creams, face creams and perfumery.
Q. 1res.
.
A. That he had bought them a clock, and that he hadQ. Was there any suggestion as to the value or cost of the
clock?
A. 1res. It cost $46; that he· had bought on one occasion
'vhen the circus was in town, bought circus tickets for them
to go to the circus; that mbther was not feeling well and
Mr. Bowles stayed home with her; and that Mr. Bowles had
given mother $35 for a birthday present and told her to buy
silk underwear with it. I mightQ. What did Mr.- .
Mr. Farr: Wait a minute; do not stop him.
Q. I have a right to finsh my question.

_ Mr. Fa.rr: You have no right to interrupt the witness.
The Court : If he has not fully answered the question
,as to statements he may.
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Q. Go ahead, 1\fr. 1\Iay. I though you had finished.
A. What I was going to say, I might add there that J.\!Ir.
Bowles admitted to me that he gave\ ~Irs. ~!ills the thirty-five
.silver dollars and tha.t she probably bought silk underwear
with it but he did not know, but that he did know that there
,vere only :five people in the world 'vho knew that he had
given her the 35 silver dollars; that was Mrs. Mill and 1\frs .
.]\fills and the children, and that I could not under any circumstances have gotten tha.t information unless it was brought
to me by the 1\1:ills family, some member of the ~!ills family.
Q. 1\{r. Bowles said that?
page 88 ~ A. Yes, sir.
Q. Was there any other statements relating to
that matter that you told ~Ir. Bowles in that conversation Y
Mr. Ball: Made by the little girl, you mean 1
Q. As coming co'me to you through the little girl¥
A. Yes, sir-father stated that Mr. Bowles frequently
stayed until the cool of the morning.
Q. Sta.yed where until the cool of the morning?
A. At l1cr home; and that on one of these occasions
mother slipped down the stairs where Mr. Bowles was and
that she peeked through a crack to see what was going on.
Q. That who. slipped down stairs?
~ A. Her mother, 1\irs. 1\Hlls.
·
Q. And who peered through the crack T
:page 89 ~ A. The little girl, Helen.
Q. Where was ~Irs. May when he came to the
house on that occasion; was she there and present?
A. Not when he eame in; she 'vas out back of the house
somewhere on the back porch, or somewhere outside. She
·came in shortly a.fter he arrived.
Q. Mr. May, 'vhq.t was her condition during the occasion
of Mr. Bowles' second visit?
A. Bad; very, very much excited. She was· able to be on
her feet, and that is about all. ·
Q. You say it 'vas bad, and she would still be able to stay
on her feet¥ In what 'va.y was that made apparent?
A. By her manner, the appearance of her nervousness.
Q. You made a gesture there 'vhich I ·want you to put on
·
the record. vVha.t was that gesture Y
A. I mean tha.t was the condition that she was in.
Q. What is the gesture yoti are now making? ])escribe
it for the record.
·
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Mr. Farr: I do not believe he could possibly get on the
record, Mr. McCandlish, the violence by just saying that he
shook his hands indicating nervousness. You might put that
there, but as to the number of shakes:htir. McCandlish: I am going to let the witness do that,
1\~Ir. Farr.
. lvfr. Farr: All right; I would like to have him get on the
record just exactly what her condition was in any way that
he desires.
By Mr. ~IcCandlish:
Q. Can you describe for the record the gesture that you
have just made in r~sponse to my question as to
page 90 ~ what was Mrs. ]\:fay's ma1mer and a.ppearance at
that time?
A. She was very nervous, to the extent of shaking.
Q. What was Mr. Bowles' attitude on the occasion of that
.visit, ~Ir. May, and manner¥
A. His attitude ·was practically the same. He was not as
~oud as the first visit, but his threatening manner had not
changed.
Q. After you 'had explained to him where these reports
ha.d come from, did he in any way mollify or change his
charges against your 'vife?
A. Will you repeat that question f
Q. After you had explained to him where these statements
l1ad originated, did he withdra'v the charges that he had
made against your wife f
A. Absolutely not. He made the statement that he was
:firmly of the conclusion that we were attempting to lay these
statements on Helen l\Iills for the purpose of covering our
own tracks.
Q. On the occasion of his first or second visits, please state
whether or not you offered ~Ir. Bowles any violence, a.nd if
not, "rhy not 1
A. I did not offer him any violence, because I had been
advised by my physician to he very careful with Mrs. ~lay.
I realized the effect that this occun~ence 'vas having on her,
and as being the very thing which the doctor l1ad advised
·me to keep her away from, and I felt that to kick ~Ir. Bowles
out, or oppose hin1 in that manner, 'vould intensify the oc_currence. It was my oject to lessen the effect that it had on
·
my wife. I was not controlled at all by my per. page 91 } sonal feelings.
Q. After he had left on the occasion of that second visit, what was 1\frs. May's condition Y

t
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A. Very had. I could see her getting worse.
Q.. How was she affected at tha.t time Y
A. Her nervousness was increasing. She complained of
intense pain in the side of her head. She complained of pain
in her arm and leg.
Q. With reference to her rest that night, what would you
.say?
A. She rested fairly well.
Q. How was she the next morning Y
A. The next morning after the night she seemed to be a little bit quieter ; but she told me that she thoughtQ. Wait a moment; you cannot tell what she told you.
A. Excuse me; excuse me.
' Q. Did she have anything in the way of an opiate to make
her sleep that night Y
Mr. Farr: Ask him the particular bottle, Mr. McCandlish,
why don't you Y
•
. A. She had been taking ammonia to quiet her nerves, and
.took an aspirin to relieve the pain in her head-no particular
.sleeping powders.
Q. She took some ammonia and aspirin Y
A. Yes, sir.
Q. How did that second interview te-rminate Y
A. I informed l\{r. Bowles that these charges had been
prought against Mrs. May through revenge; that I was satis.fied who had stated she was responsible for these matters;
.and Mr. Bowles said that he was going to look into that
,feature and see whether there was any revenge there or not,
and got up to leave.
page 92 ~ Q. You say you informed him who? Did you
call the name of anybody?
A. No; I did not call any names. I told him I was satisfied that I kne'v who did.
Q. Who had done what Y
A. Accused Mrs. May in this affidavit form as having made
the statements.
. Q. Oh, yes, yes.
A. He got up to go, turned to Mrs. May, and put out his
hand, indicating he wanted to shake hands. Mrs. May folded
her arms, and said to him that she could not shake hands
'vith him under the circumstances. He gazed at her a mo;ment, and turned and took two steps, and turned again, and
ih a very angry manner said : ''Well, you will never get another opportunity to shake. hands,'' and walked out the door.
Q. Has he been back to your house since Y
·

··,i

B. Agee Bowles v. Mae F.

~Iay.

79

A. No, sir.
·
Q. Did you go to work the next morning?
A. After this second visit?
Q. Yes, sir.
.
A. Yes, sir.
Q. Where did you leave Mrs. Mills when you workY
A. You mean Mrs. May?
Q. Mrs. May. I beg pardon.
.
A. I left her at home and kept in touch with her during the
day on the phone; and one of the neighbors came in the morning and practica.lly spent the day with her.
· Q. Do you know what neighbors th~y were t
page 93 } A. Annie McCauley was there principally all
.
day. Mrs. Hall came over.
Mr. Farr: Was the witness in Washington? Does he know
of his own knowledge 7
Mr. ~1:cCa.ndlish: I do not know.
. Q. Do you know that of your own knowledge, Mr. May, or
do you know it by hearsay?
A. I knew that Mrs. McCauley was coming, but I did not
know at what time.
, Q. When did you see your wife again, Mr. May 7
A. When I got home that evening. I do not recall just the
·
minute. but the usual time, about six o'clock.
, Q. Where was Mrs. May at that time, and what was her
condition?
A. She was in bed helpless.
Q. Just what do you mean by that; tell the jury howY
A. I walked in and saw by the condition of the house that
she had been in bed all day, practically. I walked into the
bedroom· and I found her on the bed in practically a helpless
condition. She could move her fingers of this left arm, and
that is about all.
Q. Was any other part of her bodyA. Her leg-she had no control over that-possibly to the
·extent of moving her toes. Her speech was practically gone.
Q. Did she undertake to converse with you 7
A. I did, and she had intense spasm in this side of her
neck; and I saw her condition, and immediately
page 94 ~ got the doctor on the phone.
Q. Could you converse with her to understand
what she said or not Y
, A. Just a word now and then. I did understand that she
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:wanted to tell me· to get the doctor. I heard the word ''doc- .tor'', enough of it to understand that she meant the doctor.
Q. What did you do about a. doctor?
A. I called the doctor immediately, told him the· condition.
Q. Who did you call?
A. Dr. Smallwood.
Q. Did he come out that same night Y
.
A. Yes, sir; a very .short time after that, after I had called

him. ·

· Q. What was her condition then for the next four weeks,

or such a matterf. A. Her c.ondition was practically the sanie, but a gradual
improvement. At the end of four 'veeks her speech had
cleared up to the extent that I could understand 'vhat s'4e
was talking about, and she could move her arm better, and
she could move her leg better than had right in the beginning.
~ How long did she remain in bed f
A. I would say about five· 'veeks.
Q. And after. the expiration of that period what f
A. Tha.t is, she was bedridden for five weelrs, not able to
get up.
Q. Did you have anybody else come in to look after her¥
·. A. Yes, sir; I had.her mother there.
Q. Ho,v long did her mother stayY
page 95 ~ A. Her mother stayed the five weeks.
Q. Where was her mother at Y
A. She was in Washington.
Q. After the expiration ·of the four or five weeks, whatever it was, what was her condition 1
, .A. H;:er condition was then tha.t she could get out of bed
.with the aid of a cane, and someone assisting her she could
;move to the dining room tal~Ie, and that gradually improved.
About several days. after that we found that by the use of a
crutch and a cane she could move about the house unassisted,
.a~d that she was up a·nd- do'Vn. in bed.
·
Q. How long was it before she got out of the house?
A. ·Got out of the l1ouse-I don't. remember just the-I
would say that it wa.s two or three months.
·. Q. Mter the expiration of the two or three months, and
-,from· then up to the present time, how has she been Y
.' A. Spe gradually improved; her speech got stronger; she
,still retained a. pronounced impediment; her arm got stronger;
.she had more use of it; her leg gained streng-th; appeared to
.be just slowly getting a little stronger.
·
. Q. How long did Dr. Smallwood continue to attend her?

•'
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., A. She is under Dr. Smallwood's ca.re now.
· Q. You mean tl1at she has continued under his care from
that time until now?
, A. Yes, sir.
Q. What, if any, other doctor or doctors have you had
to see her?
A. I had Dr. Magee.
Q. Who is he, the doctor who attended her bepage 96 ~ fore?
A. Yes, sir.
Q. Do you recall how many visits Dr. Magee made, or how
many times Dr. Magee has seen her Y
·
A. I .took her to Dr. lVIagee's dffice seyeral times,. and he
was a.t my house in consultations several times.
Q. Has she had any treatments of any kind in an endeavor
·to be cured of her troubles, injuries?
A. Yes, sir. We made every effort in the matter of treatments to speed her recovery. Since last September she has
been taldng treatments, electric treatments, under a physiotherapist.
Q. Where?
A. In Washington.
Q. How frequently has she taken those treatments Y
A. Three times a 'veek. It was advised by Dr. Smallwood.
Q. What is the expense in connection with those treatments?
A~ The treatments cost her $3 a trea.tment, and incidental
to going a~d coming it is necessary to have her take a. taxi.
Q. She has to go into Washington to get those treatments 1
A. Yes, sir.
Q. Who, if anybody, advised those treatments Y
A. Dr. Smallwood.
Q. Can you tell the jury what doctors' bills ~he has inC11rred a.s a. result of this sickness Y
...
A. I could by referring to my record, exactly.
Q. · I do not think the-re is any objection to that.
page 97

~

J\Ir. Farr: I would like to see his records before ·he testifies.

Q. Let's see what you have there?

The Court: I think ·we will take a recess now for about.
ten minutes.
(Thereupon, at 11 :35 o'clock a. m. a recess was taken to

.
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ll :45 o'clock a. m. At the expiration of the recess the _fol7 '·
lowing proceedings were had.)
·
By- Mr. McCandlish:
··
Q. Mr. May, I was asking you when adjournment was had
about your doctors1"bills. If Your Honor please, he produced
this memorandum, which he wanted to use to refresh his
·recollection to it. I have shown it to counsel. They object
to it.
Q. When was this memorandum made, Mr. Mayf
A. Recently I made that up.
Mr. McCandlish: I do not suppose, unless Your Honor
_would permit him to refresh his recollection by .the figures
on itThe Court": I do not think you can do it.
· Mr. McCandlish: All right, sir.
·
Mr. Pickett: We save the point.
By Mr. McCandlish:
Q. Wha.t is Dr. Smallwood's bill for services rendered your
wife as a result of this illness, sickness Y
A. Up to date $450.
.
Q. Do you know wha.t Dr. Magee's bill isY
A. $225.

Q. Who is Dr. Davis; what has he done for your wife Y :
A. He is an optician. It became necessary to have her
eyes treated as a result of this.
page 98 ~ Q. Do you recall wha.t his bill wasY
·
A. That was $16 or $17.
Q. Yon spoke of some other. treatments that she had, physio therapy treatments. vVhen did they commenceY
A. They· commenced the early part of I~t September, and
continued up until the present time.
Q. How frequently?
A. Three times a week.
Q. At what cost?

A.$a

_

Q. Has Mrs. May had to have any medicines or special
foods, or anything of that sort?
A. Yes, sir; medicines .and special foods.
Q. Can you say what the medicine bills. have amounted toY
A. Exclusive of the food?
·
Q. Oh, wellA. Both?
Q. "Yes.

• I

·B. Agee Bowles v. Mae F. May.

83

A. Approximately $50.
Q. What do yon mean by special foods?
A. Such things as ovaltine.
Q. Have there been any other particular expenses as a result of Mrs. May's sickness_!
A. Yes. Laundry expense.
Q. Where has the laundry been done 7
A. In Washington.
Q. What has been the cost of it Y
A. And some I had done at Bergman's laundry in Arlington County.
page 99} Q. What has been the cost of the laundry!
A. It averages $2 a week.
Q. During what space of time, Mr. Mayt
A. Since she has been sick.
Q. Up to the present time'
A. Yes, sir.
Q. Can you tell the jury the .size of your houseY
A. 20x24--20 feet wide, and 24 feet long.
Q. Can you describe very briefly to the jury the interior
of the house?
Mr. Farr: Mr. Candlish, we are so anxious to push along;
what has that got to do with this issue f
Mr. McCandlish: I do not think it will take more than
a moment, Mr. Farr.
Mr. Fa.rr: We do not think it is competent, may it please
the Court.
The Court: How is that material, Mr. McCandlish Y
Mr. McCandlish: All right, .sir. I think its materiality will
appear later, and we will put Mr. May on if necessary later
for that purpose. Question withdrawn.
There is just one other thing I want to ask you, Mr. May.
On the occasion of Mr. Bowles' vi.sit you made some reference
to an affidavit, talking about the :first visit?
A. Yes, sir.
Q. What, if anything, occurred in respect to Mr. Bowles'
asking for or demanding an affidavit at that
page 100 } time Y
.
·
A. When he suggested the affidavit he asked
whether we would be willing to sign an affidavit to the effect
that there was no truth in these statements. I informed him
very flatly that we could not do so.
Mr. McCandlish: That is all. Yon may take the· witness.
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CROSS EXAMINATION.
:

i.

By Mr. Farr:
,Q~· Mr. Ma.y, you s·ay ·you ·are 42 years old t
A. Yes, sir.
Q. And where were you married?
A. In Washington Y
·
Q. What year?
A. 1920.
Q. What month, please?
A. July.
.
Q.. How old were you at the date of your marriage f
A. I do not rec.all. You can easily figure tha.t. I have been
married 11 years---'-11 off of 42.
·
Q. What wa.s ~Irs. ~lay's age at the date of her marriage Y
A. She is 30 or 31 now. We have been married 11 years.
Q. You 'vere then employed where Y
A. Post Office Department.
Q. In the same position as at present?
A.· No, sir~ r was employed at that time in the City Post
Office proper, the Oity Office.
Q. After your marriage where did you first make your
-home?
·
.A. I think the number is 1007 P Street, northeast.
Q. Washington f
A. Washington.
Q. And you lived there how long?
A. I lived the re-I just can't recall how long.
page 102 t I moved away-or ra.ther moved across the street
for a month, and then moved back to this same
address, and then later I moved to 1354 North Carolina Avenue northeast. As to just the exact time I lived at those places
I cannot state now.
Q. How much of your married life was spent hi the City
·of Washington, ·what period of time?
·
A. Up until November, 1923.
Q. You moved where then?
A. ·To 200 Virginia Avenue, Clarendon.
Q. And continued to live at that address until yon moved
· · · · ·
to this country?
A. Yes, ·sir.
Q. Have you any children Y
·A. No, sir.
Q. As I understood you to say in your direct examination,
in the year 1930, the past physical ills that ~Irs. May had ex·· perienced, she had recovered· from; is that correct?
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A. Yes,- sir ; tha.t ·is- recovered to the extent of being able
to do her household duties .
. Q. Had she ever· don·e anything else during her married
life other than her household duties'
A. Yes.
Q. What.
A. She was at one time employed at the Palais .Royal.
Q. And tha.t continued, I imagine, after your marriage.
A. After our marriage.
Q. But she had ·not- been employed outside of her household duties for how long prior to 1930?
page 103 r A. She left the Palais Royal I .would say in
· · . ·
· the summer of 1927.
.
Q. Then when you moved up to your ·present home, shortly
after you arrived there, you were so fortunate as to have a
·
fire Y
A. Yes, sir.
Q. And that necessitated rebuilding?
A. Yes, sir.
Q. And I understood you to tell the jury that Mrs. lVIay
was then in good enough physical condition to help put on
shingles?
A.. Yes.
Q. To get out on t11e roof and help lay the roof.
A. Help ·nail ·the roof down. The roof was composition
paper in rolls. I put that down. She helped nail it down.
Q. Is· the house sbin!:rled?
A. It is shingled on the outside.
Q. Did you have any garden, or chickens, or anything of
that kind?
A. At the present time f
Q. No; I mean when you ·first moved out here in the country at your present l1ome Y
A. Yes. In December, 1929, I put in 1,500 chickens.
Q. And who attended to them while you were away?
A. I attended to them night and morning, and Mrs. May
took care of them during the day through the brooding age,
and during the day, and any other attention that they may
.
need nn to the time we sold them.
Q. Were you in the chicken business in the year 1930?
. _
A. Up until February, 'vhen I sold this batclt
page 104 } of chickens.
Q. Had you been raising chickens for the pro.duetionof eggs, or just for commercial purposes as meatT
A. At my present location?
Q. Yes.
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A.. No, sir; I had not raised any for the production of
.
Q. You say that you met Mr. Bowles first whereY
A. At the home of Mrs. Mills.
Q. Going back to the chickens just a minute, a good deal
of_ the wo~k of caring for them was done by Mrs. May, was it
not, Mr. MayY
-· A. Well, quite a portion. I would not say ~- great por-·
tion, but quite a portion of it, yes.
_ Q. Necessarily; because you were absent, and they had to
be looked aftert
A. Yes, sir.
Q. Yon left home at what time in the morningY At what
time did you go to work Y
·
A. I did such things as should be done in the morning;
and in the evening when I came home I did certain things
which naturally would be expected to be done in. taking care
of chickens.
·
Q. Yon got home after sunset in the evening, did you not Y
A. About six.
Q. And during the winter season, of course, you frequently
left home before real -good daybreak, and got back about
the same time in the evening, about sundown, or
page 105 } dark, did yon not Y
·
A. During the winter time it is not dark until
~ggs.

7:30.

·

Q. I did not mean dark, but about six in the evening; you
would not arrive when it was light enough to go out· and feed
chickens in the winter time Y
A. No.
Q. I did not think so.
A. But there was other work tha.t I took care of.
Q. Cleaning out the house the chickens were in Y
A. Yes, sir.
Q. Yon cleaned out the henhouses, and things of that nature
consistent with your other duties Y
·
A.· Sure.
Q. Who did the house work at that time, cooking, ·washing,
ironing. : · 1·
. : • 11-~· ,·1
A. Mrs. May.
·
.·· · ·
Q. And her condition was such that she was able to do
those duties, or perform them, was it notf
A. Yes.
Q. At that time, as .I understand, Mr. May, your wife was
in a. normal condition of health.
A. Sufficient to do such work as she did do.

I
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Q. W er: you successful with chickens t Did you have a
fire or anything of that kind in the chicken house, brooder
house, in January or February of 19307
A. One of my brooders-the floor is covered with peat
moss, which is a substance which is used for litter in chicken
houses. This peat moss, while it burns, it does not blaze. It
creates intense smoke ; but there is intense smoke-"
page 106 }- On one occasion some coals dropped out of · the
brooder stoves and ignited this peat moss. It
created quite a. smoke, but did not do any material damage.
Q. Did you lose any chickens as a result of suffocation, or
anything of that kind f
A. No, none suffocated t
Q. l)id any of them die as a result of that t
A. I could not say that any died as a result of that. Some
died· from natural causes, as anyone knows who has raised
young chickens.
Q. The chicken venture, then, was profitable, was it,. sirJ ·
or unprofitable, from a financial standpoint Y
A. I can hardly answer that yes or no, but I can say that
.f did not make a great amount of money on it, that I got
back more than what I had expended.
Q. Did you erect a chicken house 7
A. Yes, sir.
Q. What size 7
A. 20 by 100.
Q. In what year was that erected 7
A. It was erected· during the summer of 1929.
_
0. You borrowed that money through the institution with
which Mr. Bowles was connected, the defendant in this case,
for the erection of that house, Mr. B. A. Bowles!
A. No, sir. I borrowed $400 from the Potomac Savings
Bank to finance my venture in the chickens.
Q. And who was the officer or agent of the bank who negotiated that loanY
A. Mr. Bowles.
Q. Mr. Bowles, the defendant in this caseY
A. Yes, sir.
page 107 ~ Q. You had theretofore, as I understood, prior
to the date of that loan, seen and met Mr. Bowles
a.t the residence of Mr. MillsY
A. Yes, sir.
Q. And Mr. Mills' home was about how far from yours?
A. I would say approximately a quarter of a mile. I never
had occasion to measure it.
Q. I understand; and the relations were friendly and cor-
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dial between the members ·of your family and the ~lis family,
were they not T
A. Not to the extent of sociability. We went there on a
number of accasions · to buy vegetables, a.nd Mills delivered
milk to U:s. On occasions· he' would be late delivering the
milk 1 and that yould necessitate going after it, something of
that nature, but our relations had not ripened, you might say,
to the extent of being friends.· .. ·
· Q. I understand, then, that at that time your· family was
not on friendly terms, or friends, with Mr. Mills and his
family.
A. Now, that twists it a little· bit.
·
Q. I am not seeking to twist it, sir; I used exactly the word
you ·used, ' 'friends 1 '. ·
·
·· · A:·.r .said that the friendship had not gone to the extent
of being social friends ; that I knew them and treated them
nicely.
Q. Did you give us the date that you first met Mr. Bowles
at the Mills honie? ·
·
A. No, I could not do that.
Q. Qould yon give us the yearf
page 108 ~ A. Yes, r could giv·e you the year. The year
was 1929..
·
Q. Could you give us approximately the month Y .
A. I could not say the approximate month, but I cannot
say de:fini tely. If you will permit me to say about what time
I think it was· ·
Q. What I want is your best recollection. You can give
tis your reeollection, }.{r. May.
.
A. I should say some ti~e in the spring or early summer.
or during the summer. I cannot just say which. I know I
met him.
Q. How many times between the date of your first seeing
-and meeting Mr. Mills had you thereafter seen ~nd m~t' hiJII
up until February, 1930, the time of the takipg place of the
occasion yon complain. off
_
.
.
Mr. McCandlish: If Your Honor please, I should .like to
have Mr. Farr 'lim1t his question, or be a little more specificas· to .whefher he ·Itad seen him at a distance, or whether he
had come in personal contact with him.
.
Mr. Farr: I th~ ~he witness unde:.;stood the question.
..

.

.

-

.

~·

.

-

-

· Q. How ·many· tinies, since yo~r first conversation with
Mr. Bowles, at the home of 1\fr. ~fills, w:hich I understand
.
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from you took place some time in the spring, I think you
said, 1929,A. Spring or summer.·
Q. All right, sir,-and the 21st day of February, 1930, had
you been in conversation with 1\fr. Bowles, the defendant in
this case¥
A. On the 21st of February 1
Q. No, sir. ~Iy question was how many times
page 109 ~ you had had any conversation with M'r. Bowles
between the first time you met him at the Mills
llouse and the 21st day of February, 1930¥
A. I cannot state definitely how many times. ~fr. Bowles
l1as been in my house to use the telephone several times
while I was there, and I met him. lie was at the lVIills home
sever·al times, or I could hardly say-a number of times. I
might indicate more than two or three times. Just what it
was-that it was more than two or three times.
Q. You spoke of his coming to your home to telephone 1
A. Yes, sir.
Q. And you gave us your best recollection of the number
of times that you were present at your home when::tYir. Bowles
came there for the purpose of using· your phone.
A. I said two or three times.
Q. In 'vhat months, if you could fix it¥
A. I could not say what months.
Q. Could you give us the year?
A. The year 1929, and possibly he might have come to use
the phone the early part of 1930; I cannot recall whether he
did or not.
Q. On the occasions that you had seen Mr. Bowles at ~Hils'
home, and the occasions that he came to your home for the
purpose of. using the telephone, ho'v did he conduct himself,
gentlemanly, or otherwise V
A. He conducted himself properly.
Q. What do you mean by properly, 1\Ir. 1\Iay?
A. Do you mean his conduct in reference to me and my
wife¥ ·
Q. Yes, sir; that is what I mean.
page 110 ~ .A.. l-Ie conducted himself as a gentleman.
Q. Did he conduct himself improperly towa1·cls
anyone who was present, either at your home, or at the 1\IIills
homeY
A. I do not know whether you 'vould just call it improper
· or not; I would not say that he did; no.
Q. Are you holding him accountable for what other people
think in y-our own mind?
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A. No, sir.
Q. I did not think yon were. 1\fr. M·ay, yon spoke of Dr.
Magee treating Mrs. May. In what year was thatY
A. He treated Mrs. May in 1920 or 1921. I cannot recall.
Q. For what trouble?
A. It was an operation.
Q. Of what kind?
A. Obdominal.
Q. For wha.t disorderf
A. It involved the womb.
Q. And how long was she in the hospital on that occasion?
A. I could not say exactly, but she was not there unduly
long-about as long as it would take a person to have a major
operation and ,get out.
Q. Was it a week, would yon say, two weeks, ten dayst
A. It was more than a week, of course.
Q. I do not know, Mr. May; I am just asking yon, sir; I
do not know how long she was there.
A. I could not say definitely either. It was more than a
week; I would s·ay, roughly, the better part of
· page 111 ~ two weeks, or more.
Q. What hospital was she at, sirY
A. Sibley.
Q. And that was in 1920 or 1921, as you can best recall T
A. Yes, sir.
~ From then on until yon spoke of the fire that took place
down there in 1928, what was the state of Mrs. May's health,
from the year 1921 after this operation until after· the fire
yon spoke of took place, as I understand, in 1928 Y
A. Up until the fall of 1927-I think it was the fall of
1927-up until that trme her health I would say was good.
Q. What took place in the fall of 1927 that -impaired her
healthY
'
A. In the fall of 1927 she had a nervous collapse Y
Q. From what Y
A. SirY
Q. From what?
A. From overwork. Prior to that, I canont say just how
long, she was assistant buyer at Palais Royal. That entailed
quite a lot of responsibility and quite a lot of mental strain;
and this collapse was caused from overwork, as I understand
' it, and the strain of her work at the Palais Roy·al.
Q. Yon ~ere then living in Arlington County?
A. Yes, sir.
--·
;

:
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Q. What physician treated Mrs. May at that time!
A. I called in rig·ht immediately after her collapse-her
regular physidan, Dr. Magee was on vacation. I
page 112 }- called in Dr. Sutton.
·
Q. Where was she when she collapsed, at the
store or home 7
A. She was at home. She had not been to the store for
two weeks previous to that.
Q. Because of her physical condition?
A. No. She was on vacation.
Q. She collapsed, then, during her vacation 7
A. No, sir, she collapsed-what I mean to say-during·
her vacation-not during the time that we were away from
home on a vacation, but she collapsed a day or two •after we
came back, at home.
Q. You were then likewise on the fag end of your vacation;
you were home when this collapse took place, as I understand?
·
A. Yes.
Q. How did that manifest itself, Mr. Mayf
A. It manifested itself-well, I was not present when the
collapse came on. I knew that she was not feeling well. At
·the time it happened I was in the basement, and I heard her
call to me,. and I went to see what was the trouble, and I found
her in the areaway of the back door in a collapsed -condition.
Q. What do you mean by a collapsed condition 7
A. Unable to help herself.
Q. Unable to move?
A. She had no use of her left arm or leg.
Q. No use of her left arm or leg. Those were the same
members of her body that you claim are now injured!
A. Yes, sir.
.
page 113 } Q. Who was in the family at that time f · Of
what did your household consist, just you and
]tJrs. May!
A. Yes, sir.
Q. How did you get -her out of the areaway!
A. L carried her out.
Q. In your arms Y
A. In my arms.
Q. Up to her bed 7
. A. Yes, sir.
Q. .And how long was she confined to her bed at that time,
Mr. Ma.yf
.
A~ I cannot say definitely. She was home a week, then
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over to .the hospital .for a week. She came back. I could not
say··how long she 'vas in bed at that time.
Q. Did Dr. Sutton and Dr. Magee continue to treat her
during· that period?
.A.~ Dr. Sutton had her under his care for the first week,
and it is uncertain as to· what was the matter was her, and
it was suggested that we call in a speeialist, and have a
consultation. Dr. .SCutton contended that it was infantile paralysis, but the specialist stated that it was not. ·vve took
her to the hospital, had tests made to determine, if possible,
what caused the trouble. The tests showed negative.
Q~ ··on paralysis, infantile paralysis t
A. Negative on paralysis.
Q. On infantile paralysis?
A. I could not sa.y whether it was infantile or otherwise.
·
· · Q. Wha~ hospital "'as that, please, sir?
page 114 ~ A. Georgetown.
Q. What was the diagnosis made then, !tlr.
~Iay, of your wife's condition? You say Dr. Sutton first
thought it was infantile paralysis. What diagnosis was made
as a result of the blood test taken at the hospital1

.

Mr. McCandlish : If Your Honor please, we are going to
have Dr. Magee here to testify about these matters. They a.re
highly technical.
The Court: The objection is overruled.

Q. What diagnosis was made!
A. Dr. Sutton did not seem to know what was the matter.
He did not tell me what the trouble was, and I got no report
from the specialis,t.
Q. Who was the specialist¥
A. If ~ recall, it was Dr. Barton.
Q~. On the staff of Georg·etown Hospital Y
A. I could not say that.
Q. I think I asked you and you were not able to recallhow long was your wife confined to her bed Y. ·You say she
was at home about a week, at the hospital about a week; how
long she was she actually confined to her hed as a result of
the collapse to which you have testified Y
A. I could not say exactly; it was quite a while; several
weeks, or a month. .
Q. Who cared for her during the illness-that was in 1927,
now, a.s· I understand.
A. Yes.
Q. Who cared for her during the period of her illness~
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A. I had a girl there who came and looked after
}Jnge 115 ~ the household duties.
Q. Do you remember her name? .
A. No, I do not recall her name.
Q. You got her there in Arlington County¥
. A. Yes-she lived over somewhere in-I think they called
lt Highland Park-some place-! do not remember what her
name was, at this time.
Q~. After the collapse, shortly after the collapse, how did
the loss of motion manifest itself, ~Ir. ~fay?
A. She could not move her arm.
Q. Could not move it 1
A. Except possibly her finger.
Q. And the leg, Mr. May?
A. Practically the same manner.
Q. Was there any affectation of the same side of the face 7
...~. Absolutely none.
Q. None¥
.A. No, sir.
Q. No contraCJtion of any kind?
A. Not that I noticed.
(J!. And no affection of speech at all?
A. Absolutely non€.
Q. You are quite co~·fident of that 7
A. Qhite.
Q. Prior or subsequent to the period of 1927 that we spoke
of, had your wife ever had any accident or injury to her hip 1
A. No, sir.
Q. Never had sustained an injury to either one of
page 116 } her hips 1
A. No, sir.
Q. Or leg?
A. Not to my knowledge.
~ As I understand, lVIr. :fi!Ia.y, you arrived home about 'vhat
time on the evening of Febuary 21st~
A. About six o'clock, the normal time.
Q. And you and 1\tirs. J\tJ:ay had your evening meal and
she w·as engaged in hous_ehold duties clearing away the din·
ner, and you were in the front room?
A. ·Yes, sir.
Q. And the first thing that attracted your attention was
the barking of your dog7
A. Yes, sir.
Q. I believe you told the jury-how did you describe that
bark-very fierce barking~
A. Yes, intense, -fierce, loud.
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Q. And you naturally went out on the porch to see what
was going on? .
A. Yes, sir.
Q. And you saw a flashlig·ht approaching, but you did not
know who was the bearer of ~the flashlight Y
A. Apparently a flashlight it had all the indications of being a flashlight. That is what I thought at the time.
Q. Was it then dark enough to require artificial light'Y
A. Yes, sir.
.
Q. Was there any artificial light on your porch T
page 117 ~ A. No, sir.
Q. And this form appeared with a flashlight.
When did you recognize the bearer of the flashlight Y
A. As he stepped through the screen door.
Q. Were you standing holding the screen door open
looking at the flashlight approach up to the steps of your
porch Y
A. As the flashlight approached across my yard, I was
standing on the porch inside of the screen door. As it came,
as the person came at that time, I could see that it wasQ. A manY
A. A man. As he came close to the screen door I pushed
the screen door-the screen door opened out-I pushed th«
screen door out to determine who the party was, and was
standing on the side of the S·creen, on the side of the door,
not in the center of the door.
Q. And this man just brushed by you·f
A. Walked right in, brushed right by me.
Q. You never said, ''Hold on, who are you, what do you
'vantY You ·did not know him at tha.t time¥
A. I recognized him as he stepped through the door.
Q. But I mean did he have to come up any steps Y
.A. Just one step.
Q. He stepped on that platform and started to brush right
by you and go into the house Y
A. It was not a. platfor:q1.; it was just one step.
Q. I beg pardon. I did not use the word "platform", Mr.
1\fay, designedly, sir.
A. Sure.
page 118 ~ Q. Then, as he stepped up on this little stoopyou did not recognize him as he got on the stoop Y
A. In fact, the stoop was not-it is just a ·matter of one
little step; it is not large enough for a man to walk up on it
and-not a porch effect a.t all. It is just something to step
from that on to the porch.
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Q. He said something as he brushed by you, not ''Good
evening, Mr. May, or"A. As I said before, I do not recall whether he said ''Good
evening" or not.
.
Q. ou cannot remember whether he said ''Good evening''
·or notY
A. In fact, I do not remember.
Q. You cannot remember!
A. No, sir. He may have, and he may have not.
Q. Did you speak to him, sir, at that time Y Did you call
him by name?
A. No, sir; I did not call him by name. If I recall properly, I said: "Good evening."
Q. And he made no response Y
A. I just stated that I could not say whether he responded
or not. I really do not remember whether he said ''Good
evening'' or not.
Q.. ·Did you not ·say on your direct examination that the
first thing J\ilr. Bowle.s said that evening was when he god;
.in your living roomY
A. Sir!
Q. On your direct examination, under questions by Mr.
McCandlish, did you not state that the first words that Mr.
Bowles uttered that evening was when he entered
page 119 } your living. room 7 ·
·
A. I stated on my direct examination that I did
not recall whether Mr. Bowles said "Good evening" or not
when he came in through the screen door; that he immediately proceeded in to the living room.
Q. The living room door was ajar7
.A. Yes, sir.
Q. You did not invite him to enter the room at all, did you J
A. Absolutely not.
Q. You are positive of th~tY
A. I did not have an opportunity.
Q. And you did not ask him: ''Mr. Bowles, what do you
want; what is your errand?" or anything like that, did you Y
A. I did not have an opportunity to do it.
Q. So he went by you, ran through the door, and ran into
the living room?
A. No, not run; he walked hurriedly.
Q. Walked hurriedly. How far was it, Mr. May, from
the door where you were standing on your porch to the door
going into your living roomY
A. I would say approximately eight feet.
Q. Do you not recall on that occasion that you greet·ed

r
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Mr. Bowles and you spoke pleasantly to you, and you told
him that you were· glad to see him and invited him?
A. Absolutely not.
Q,. You are positive of that¥
A. I am positive; absolutely positive; yes, sir.
Q. You cannot remember definitely whether
page 120 ~ any words of salutation were passed as he 'vent
by, but he went straight to the living room door
and you followed him,· as I understand~
A. Yes, sir.
Q. The door was ajar, and he pushed it open Y
- A. Yes, sir.
. Q. And you stated in effect that you followed closely behind him~
A. Two or threE~ feet As he went in I i~ecliately fo1·
lowed him.
Q. You say he was garbed in arctics. Do you remember
any other article of clothing he was wearing other than the
arctics?
A. I do not recall the eolor of his suit; I do not recall
"'hether he had on an overcoat or not. He had on a hat.
Q. He wore the hat in the living room, did heY
A. lie took his hat off when he got in the living room. He
had a flashlight in his hand.
Q. Was Mrs. ~Iay then in the room or in an adjoining room,
Mr. Mayf
A. As I recall, she 'vas standing in the door 'va.y.
Q. In between the dining room and the -living roomY
A. The kitchen.
Q. Between the kitchen and the dining room 7
A. The dining room and the living room is one.
Q. Who spoke first after you and 1\Ir. Bowles arrived in the
living room, you or ~Ir. Bowlesf
A. Mr. Bowles.
Q. W11at did he say?
pa.ge 121 ~ A. He said:· ''Mrs. May' '-at that time Mrs.
May walked in from this doorway into the livin·g
room-he said: "Mrs. 1\{ay, I want to have a talk 'vith you,
and you, too, Mr. 1\IIay.
·
·Q. Did he offer to shake hands with you or 1\Irs. May, or
did either one of you offer to shake hands with him Y·
A. Absolutely not.
Q. Was he standing a.t the time he said he wanted to have
this conversation with you¥
·
A. No, he had sat down .
.· · Q. Did you invite him to take a seat!
.
l
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A. No, sir.
Q. Was he sitting on a chair or couch f
A. On a settee.
Q. .All right, proceed now. 1virs. J\IIay had just gotten in
through the kitchen door, into the dining room; is that right?
A. Not when he wanted to talk wHh her.
Q. I beg pardon; where was she at that time~
A. When he made that' statement~
Q. Yes.
A. She had walked into the room.
- Q. Did she speak to him¥
A. I do not recall whether she said ''Good evening'' or
.not.- I do not remember.
Q. Did he speak to her?
A. No, sir; he did not.
_ Q. All right. Now, he said, "I want to have a talk with
you, Mrs. May, and with you, too, l\fr. 1viay·". Ife was
then-

A. Yes.
Q. -sitting on the couch~
A. Settee ; yes.
Q. Settee. You were standing, were you~
A. No, sir, I had taken a seat.
(~. And was l\{rs. l\fay standing, or had she taken a seat,
too?
A. Sbe was standing at the time that he stated that he
wanted to ha.ve a talk with her.
Q. How far did she take her seat from ·where !vir. Bowles
was sitting1
A. Just a short distance, approxima~tely eight feet.
·Q. And how far 'vere you from him~
A. I was a little father-possibly ten or twelve feet-ten
feet, r. guess.
Q. What did he follo'v up with after saying he wanted to
l1ave a talk 'vith you~
A. He said : '' 1\Irs. l\J:a.y, you have been making criminal,
libelous statements about me and l\irs. nfills.''
Q.. Are you attempting to repeat his identic language, the
exact languag·e he employed¥
A. In effect, yes. As far as I have gone, those 'vere the
exact words that he used.
Q.. Did you makH anything other than mental U()te of the
lang-uage at that time?
A. No, sir.
Q. Were you more interested in the condition of your wife

page 122
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or in remembering a.t that time the exact language that Mr.
Bowles was using?
A. I was so dumbfounded tha~t he would conduct himself in
that manner-it made such an impression on my
page 123 ~ mind, that I just remember it.
Q. I see, 1\'Ir. May.
A. There are some things that make an impression on your
mind that you do not forget.
Q. And that was a little over a. year ago, was it not~
A. Yes, sir.
·
Q. All right, sir. After he made that statement, what, if
anything, further, did he sayY
A. That l am a. lawyer by profession, and am financially
able to prosecute this to the limit.
Q. You are now dealing in his exact words 7
A. Up to that point, and in effect-that it meant jail sentence, and that is where he intended to see her go:
Q. What did you say, then, Mr. Ma.y, when he made that
statement?
A. I said to ~Ir. Bowles that my wife's physical condition
that she could not withstand accusations made in the manner
of that kind, and that he would have to quiet downY
Q~o Did you ask him to leave Y
A. No, sir; I did not ask him to get out.
Q. Why didn't you Y
A. SirY
Q. Why didn't you f
A. Why didn'-t I ask him to leave f
Q. Yes, sir.
A. I wanted to know what he was accusing her of.
Q. He had already told you what he· was accusing her of;
why 4idn't you ask him to leave?
A. He had not said what he was accusing her
page 124 ~ of.
Q. You wanted to hear some more Y
A. No, I did not want to hear any more, but I wanted to
know why he came into my house in such manner as he did,
and make accusations of that ·nature.
Q. Do I correctly understand you to say that you remonstrated, as you claim you did, with Mr. Bowles, that he had
tl1eretofore told Mrs. May tha.t she had slandered him criminally; that he was a lawyer that he was going to send her
to jail; that that is where she ought to beY He had made
those statements?
A. He had made those statements.
Q. Now, I ask you why, after he had told your wife those
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things, and he had made those statements, why you did not
ask him to leave Y
Mr. Pickett: He has already answered that question, Mr.
},arr.
· Mr. Farr: I do not think so.
The Oourt: Can you answer it any better than you have,
sir?
The Witness: · May I ask do you mean after Mr. Bowles
advised me as to what these statements were that he was
accusing my wife of, or prior to that?

Q.. Mr. May, you have testified in response to very recent
questions propounded by me that after Mr. Bowles entered
your living room and took a seat on the settee and told you
that he wanted to talk with Mrs. Ma.y and with you, that
Mr. Bowles thereupon said: "Mrs. May, you have made
criminal, libelous statements against me and Mrs. Mills. I
am :financially able· to fight this to the limit. It
page 125 ~ means a jail sentence, and that is where I intend
to see you go. I am a lawyer by profession.''
Now, my que'stion is after he made those statements. why
you did not ask him to leave your homeY
A. I felt I had a perfect right to know what he was charging my wife with.
Q. You did not understand the charges that you claimed
he had then made, did you 7 ·
A. I did not know what they were ; of course not.
Q. I see. All right. Did you suggest to your wife tha.t
she had best leave the roomY
A. No, sir.
Q. You spoke in your direct examination of Mr. Bowles'
eonduct being beastly.
A. Yes, sir.
.
Q. What do you mean by that7
A. It may be described as having absolutely no regards for
anyone's feelings.
Q. Is that your definition of beastly?
A. Pretty close to it.
Q. That word is used in the pleadings in this case-'' beastly"-is it not?
A. Yes, sir.
Q.. You, of course, have seen the pleadings, have you not t
A. Yes, sir,-loud, angry. I think the whole thing eould
be summed up as meaning beastly, in my mind.
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Q. ·And at no time during this conversation, or during the
interview that took place there did you suggest to Mr. Bowles
or request Mr. Bowles, to leave your home, did
page 126 ~ yon?
··
A. No, sir.
Q. And you never sug·gested or indicated to Mrs. May
that she had best likewise leave the room, did you?
A. No, sir.
Q. How long did that intervie·w last 1
A. I would say roughly 15 or 20 minutes.
·Q. What ended itt
A. It ended very suddenly wl1en I informed Mr. Bowles
that Helen 1\fills was responsible for having made these
statements.
Q. Now we are talking about the occasion of the first
visit?
A. Yes, sir.
Q. Your testimony is that on that occasion you told J\!Ir.
Bowles that Helen }_\,fills had made these statements!
A. Yes, sir.
Q. Are you positive of that 1
A. I am positive.
Q. That was on the 21st day of February, 1930, when he
first came to your home?
A. Yes, sir.
Q. You terminated the interview by telling Mr. Bowles
that these statements that he attributed to your wife had
been made by this little girl Helen 1\IIills?
A. Terminated the interview?
Q. Yes, sir.
A. I stated that the intervie'v ended shortly after that.
Q. Did that terminate the interview? Did that end it Y
.A. The interview ended-that ended that genpage 127 ~ eral discussion. There were H few little thingf
mentioned before he went.
Q. When Mr. Bowles left did you bid him Good night f
A. I did not.
·
Q. Did Mrs. ~1:ay bid him good night¥
A. No, sir.
Q. Did he bid you all good night?
A. No, sir.
Q. Did you escort him out of your home?
A. He went out to the door. I followed him on to the
porch. He went through off the porch and left.
Q. In your direct examination you were describing the effect of that conversation on Mrs. May.
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A. Yes, sir.
Q. As I understood your testimony in chief, Mr. 1fay, it
was to the effect that. after 11r. Bowles had made these statenlents that I have just read to you, and that you have detailed yourself-you observed her condition-is that rightand that caused you to tell M'r. Bowles what about your wife's
condition?
A. I told 1\ir. Bowles that my wife's condition was such
that she could not withstand accusations brought her against
her in this manner; that he would have to quiet down.
Q. And the interview continued from ten to fifteen minutes
after that, did it not~
A. Yes, sir.
Q. On that occasion did ~Irs. 1\fay make any statements 1
A. Attempted to enter a denial.
Q. Did ~Ir. Bowles tell her to shut up 1
A. Not in those words.
page 128 ~ · Q.. VVhat words did he tell her to shut up in 1
A. By indication.
Q. vYith both hands, or one hand 1
A. One hand.
Q. Sitting how fa1~ from Mrs. 1\{ay?
A. L would say about eight feet, roughly.
Q. He remained sitting on the settee during the entire interview, didn't he?
A. Yes.
Q. Did you not on that occasion yourself, in Mrs. 1\tiay's
presence, telll\fr. Bowles that these remarks that he had made
you knew were not true, a.nd t11at 1\iirs. 1fay had not started
them; that you knew both Mr. Bowles and ~I'rs. Mills, and
had the highest regard for each one of them1
A. That I knew that they were not true 1
Q. Yes, sir.
A. I told 1\{r. Bowles we had no way of knowing whether
they were true or not.
Q. Did not 1\tfrs. 1\!Iay take part in the conversation and
assure· Mr. Bowles her8elf not only that she had not circulated any such remarks, but that she knew that they were not
true and knew both him and ~irs. 1\Hlls, and entertained the
highest regard for each of them 1
A. No, sir.
Q. · Did you not 1
A. No, sir.
Q. And did not 1\frs. ~Iay in that conversation further say
that if she ·had heard such remarks that she would not believe
il1em; that she knew they were not true?
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A. She did not.
Q. Who suggested an affidavit jn that conversation Y
A. Mr. Bowles.
Q. What was the suggestion made?
A. He asked whether we would sign affidavits to the effect that there was no truth in these statements, and that we
had not made them Y
·Q. What response did you make?
·
A. I told him that we could not sign under a.ny circumstances an affidavit to the effect that there was no truth in
the statements; that I could see no reason why we would
·not sign an affidavit to the effect that we had not made
them.
Q. Is your testimony on that point in respect to the affidavit to the effect tha.t the discussion as to the affidavit was
at. the first meeting?
A. The first meeting.
·
Q. Then Mr. Bowles left your home under what conditions
-that he was to return with the proposed affidavit, or what Y
A. As to the affidavit, that was discretionary with ·him.
I advised Mr. Bowles when he left on that occasion that it
would be absolutely necessary for him to return and make a
retraction of the charges that he had brought against my
wife.
Q. Why didn't you demand that he _make one immediately;
why didn't you demand that he make a retraction right then
and there, Mr. May?
·
A. In substance the demand-while the words were not
used the effect was in substance that that was implied, that I
was demanding a retraction at all times.
Q. Did you demand a retraction of him right
page 130 ~ then and there?
A. Not in words, no.
Q. You did not do it, and you could only have done it by
words, could you not 7
A. If you want to assume it that way.
Q. Could you have demanded it ·other than by words Y
A. My object there was to lessen the effect of the occurrence on Mrs. May's condition.
Q. And you thought that a second trip was best calculated
io lessen the effect of it? You wanted to keep it fresh in her
mind!
A. It would receive less consideration the second trip.
Whether that would be best or not, the thing in my mind
was -to lessen the effect of this occurrence on Mrs. May's c~n-
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dition. Whether the second trip was necessary it does not indicate it.
Q~ Do you think you can now answer my question, please,
did you then and there demand a retraetion from Mr. Bowles
of the statements he had made 7
A. No, I did not make a dema.nd right then and there.
_
Q. How long have you known this little Helen Mills, Mr.
];fay7

A. t would say that I have known her shortly after we
moven out there.
Q. Independently, sir, of the time that you stated you told
Mr. Bowles about what this little child had said, will you
please tell me when you first learned from that little girl the
subject matter of the things you have testified as coming from
her lips to this jury?
A. I eannot give you the exact time, but I can
page 131 ~ give you the eireumstances.
Q. How old was the child Y
A. I would say-I could not say that definitely; it is only
a matter of estimation. I have no way of knowing how old
the child is.
Q. What year was it?
1
A. What year was it?
Q. Yes.
A. She made these statements to me?
. I
Q. Yes.
A. In the year 1930.
Q~. 1930. What month Y
A. I eould not say what month.
Q. July or August?
.A.• I would sa.y it was during the latter part of 1930, the
fall or late summer.
Q. Where?
.
A. Where she told them to me Y
Q. Yes.
I!...I
A. At my home.
Q. In the presence of whom?
A. In the presence of my wife.
Q. Just you, your wife, and this little girl there t
A. Yes, sir.
· Q. What brought up the conversation?
A. The statements had been made to my wife prior to the
time they were made to me.
Q. You only know that by hearsayY
A. WellI

l
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Q. I am only asking you if you knew.
A. That is the circumstance. That is, I only
knew the statements at that time by hearsay.
Q. And you had gotten that from your wife~
A. I had gotten that from my wife. I recognized these
statements-as being of the nature which 'vould cause consid.erable trouble, and to make sure that my wife had not misunderstood the girl, I did not question at all on whether she
was truthful to me or not, simply a question of the possibility of misunderstanding-to make sure that that element
did not exist. On one occasion the child came over. I called
her into the house. I happened to be home. I called her into
the house and asked her what these statements were.
Q.. You did that yourself 1
A. I did that.
Q. And you asked this little ten or eleven year old child
to make statements when your wife was present reflecting on
her o~ mother¥
--!

page 132

.

~

Mr. Pickett: I object to the question. The witness has not
stated that the child was ten or eleven years old. ·
The Witness: I stated that she was thirteen or fourteen.

Q. Then, according to your best recollection at that time,
she would be twelve years old when you asked the question
I have asked.
A. Yes, sir. I could not say she was twelve. She may
have been more than fourteen, or she may have been less than
fourteen, but she was a child well above the average in size.
Q. So you then, in order to satisfy yourself that your wife
had correctly· repeated to you statements that she attributed
to this little girl about the little girl's mother,
page 133 ~ questioned the little girl yourself as to the authenticity of the report that your wife had made
to you; is that correct'
A. No, sir, not that meaning that you put in there. I
recognized these statements as being statements which would
cause trouble in the neig·hborhood. I did not ask the child
for these questions, or to repea.t these statements, but more
for the purpose of verifying wheth-er they were correct or not.
That was not the object at all. The object was to stop them.
Q. ~o stop them Y .
A. Exactly.
Q. To stop what, to· stop who making them f
A. Stop the spreading of the statements. I did not want
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that nature of stuff brought to my house. :Niy object was in
asking the girl whether the statements wereQ. For the purpose of stopping who making statements,
your wife?
A. For the purpose of stopping Helen Mills from making
these statements, and bringing them to my house.
Q. Why didn't you just simply say to the child, ''You
have made certain statements here about your mother; you
must stop making them in my home'''
A. I suppose I could have done that.
Q. Did you questionA. But I wanted to know theQ. You wanted to inquire yourself into the family affairs
of Mrs. ~Iills ; is that it?
A. Not for my personal knowledge; no.
Q. Not for your personal knowledge, but you did want to
inquire into the family affairs of Mrs. :!\fills ; is
page 134 } that correct 1
A. I inquired-! asked this little girl about
these statements for the purpose that if she had made them
to caution her not to repeat them at our house, or any other
statements at any other houses in the neighborhood, that it
would cause her h~ouble, her mother and father trouble, and·
get other people in the neighborhood in trouble.
Q. But you made the litle girl repeat them to you-·
A. No, I did not make· her.
Q. -for the purpose of cautioning her not to repeat them
to anybody; but :first you had her repeat them yourself; is
that correct 1
Mr. McCandlish That is objected to as an unfair question. The witness has not testified to any such thing. He is
proceeding with the examination by asking statements that
put words in the witness' mouth which the witness has never
said; and I object to such examination.
J.\.Ir. Farr: Strike out the question, 1Ir. Reporter.

Q. So you called the little girl into your house, you a mature married man f
A. Yes, sir.
Q. Sat down and questioned her in your home as to statements that you wife had told you this little girl had made
about the- little girl's own mother, 1\Trs. J.\.Iills?
A. Yes, sir.
Q. For the purpose of cautioning the child not to repeat
those statements~
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A. Sure.
Q. And it was necessary that in order for you to caution
her for you to quizz her as to the statements Y Is
page 135 ~ that correct¥
A. Well, now, the truth ·of the matter is I did
not qnizz her.. She voluntarily repeated the statements to
1ne. I did not quizz her.
Q. Did you not just testify that you called her in and
brought the conversaiton around Y
A. I asked her about these statements. I did not mention
the nature of the statements; I asked her about the statements.
•Q. All right, sir; tell just exactly what happened, what
you said to the little girl. What room of the house was it
in Y
A. In the living room.
Q. She was sitting wliere?
A. I do not recall that.
Q. Were ·you sitting or standing?
' A. I cannot recall that, but I think I was sitting.
Q. Mrs. May was in the room?
A. Yes.
.
Q. Was she sitting or standing?
A. I. cannot say that.
·Q. Who brought up the conversation Y You called this little child in there and said, ''Helen' '-what did you ·say to
the child?
A. Sa.id, '''Helen, what. about these statements that you
told Mrs. MayY" She up and told me the whole business.
Q. You never stopped her Y
A. No.
Q. You drank in every word like a thirsty plant qrinldng
in water, didn't you?
page 136 ~ A. I did not. ·
Q. You did notT
A. I am not the type of man to do that.
Q. I am sure not.
A. I stated before that the thought I had in mind was to
keep that nature of stuff out of the neighborhood.
Q. Was it necessary for you to do anything other than
caution Mrs. ~fay about not repeating it herself?
·
A. I may have been wrong in going that far, but that was
tl1e thing in my mind, that this little gil, if she did go around
over the neighborhood and repeat these things, it may get
other people in trouble, might get us in trouble, might get
her mother and father in trouble.
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Q. When did you go to Mr. Mills or Mrs. Mills and advise .
them of what this little child had told you, at your solicita:tion?
A. I did not advise them as to the nature of the statements
at any time.
Q. What did you advise them in respect to itY
A. After Mr. Bowles' first visit' Saturday morning I went
to the Mills home and advised Mr. Mills that Helen had made
statements.
Q. What statements, about the weather, or what t
A. These statements that Mr. Bowles had charged my wife
with.
Q. What did you tell Mr. Mills the statements were Y
A. I did not tell Mr. Mills what the statements were.
Q. How did he know what you were talking about Y
A. I assumed that Mr. Bowles had told him. He went, as
far as I know, went off to the house, went in that
page 137 } direction .
. Q. Did you follow him back to the Mills home to
know whether he went there or not?
A. I could not say whether he went there.
Q. Where did this conversation with Mr. Mills on Saturday morning take place, in the yard, in the house, or where t
A. That took place in the yard Y
(~ Who was present?
A. ~1r. Turner.
; I
Q. You took Mr. Turner with you 7
A. Mr. Turner rode over with me in· the car.
Q. Why did you take Mr. Turner 7
j;
A. l took Mr. TurnerQ. As a witness?
A. Not necessarily as a witness.
Q. Why did you take him Y
A. Why did I take him along with me Y
Q. Yes.
A. I didn't know what might occur. I might say I just
felt a little better to have somebody with me.
Q. Just as a witness, so that when you came into court
you would have somebody to testify!
A. Testify to what?
Q. To the facts. Yon were thinking about a witness then
at that early date, were you not 7
.A. No, sir; absolutely not.
Q. You had not had any trouble with Mr. Mills?
A. None.
. .. _j
! •
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· Q. There ·was no. occasion for taking somebody
page 138 ~ else over ·with you for the purpose of spreadingA. I did not spreadQ. -derogatory statements7
A. I did not tell 1\ir. Turner what these statements were
at that time.
Q. ·But you told 1\tlr. Mills in the presence of the man you
.took. over there with you, 1\tlr. Turner, that his daughter had
come to your home and made statements reflecting on the
integrity of his wife, didn't you?
. ·A. Not those words.
Q. What words did you use~
A. I told 1\fr. 1\'Iills that lfelen was responsible for having
1nade these statements.
Q. What statements7
.
A. I assumed that lvir. Mills knew what the statements
were.
.Q. Leave out your assumptions. vVill yon tell us just what
you told ~fr. 1\'Iills in the presence of Mr. Turner, your witness, on that occasion!
]\fr. McCandlish: Your IIonor, I object to the question
.on the grounds that this is the same question repeated two
or three times, and that it has been fairly and fully answered
by the witness.
(The record 'vas read by the reporter.)
The Court: I believe that answers the question. Did you
say anything else to him 7
Mr. !fcCandlish: ·He did not read far enough back; he just
read the last two or threP. questions.
.
rrhe Court: He read the question Mr. Farr just asked.
Mr. McCandlish: Sir'
page 139 ~ The Court: I think that answers the qu·estion,
Mr. Farr :iust asked.
M:r. Farr: Is ther~ any objection, Judge, to having the
witness repeat the exact words he used on that occasion as
well as he c.an recall Y
The Court: Did you tell him anything besides what you
have now :related that you did tell him 7.
The Witness : Only to this effect, that when I informed
Mr. lVIills of the fact, 1\tir. ~!ills said to me in effect: "All you
are doing is"-" tha.t 1\frs. 1\'Iay has been caught in a trap,
and all you are doing is trying to lay it on Helen.''
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And I stated to Mr. Mills that it was all that I wanted to
know, and turned and walked off.
Mr. Farr: Does your Honor understand that he says that
be said what he said to Mr. Mills on that occasion? I confess I do not, sir; it may be my own stupidity.
The Court : (.After the reporter had read a portion of
the record.) .Are they the words you used? You heard what
he readY
.A. Yes, sir.
The Court: Are those the words you used 1.
.A. Yes, sir.
·
The Court : Did you use any other words?
A. In addition to that you asked me if I said anything
further. I und.erstood you to sayThe Court : Is there anything else you wanted, Mr. Farr?
Mr. Farr: All the witness has done so far is to tell the ·
jury the gist of the conversation !)n that occasion with 1\fr.
Mills. I want his exact language.
1\ir. McCandlish: I understood. the witness had
page 140} stated the conversation.
The Court : Is that all the conversation you
had?
The Witness: Nothing else; no, sir.
Bv Mr. Farr:
·Q. Those are the exact words you employed on that occasion, are they, 1\ir. May?
A. In effect. I cannot say exactly.
Q. In effect.
A. In effect.
Q. I want you to tell me, if you will, please. getting back
to the conversation that you had with Helen, in your house,
what she told you?
A. What she told me?
Q. Yes, in response to your request.
A. She told me that mother and daddy was getting tired
of Mr. Bowles coming so often and staying so late; that
· daddy said that he did not care as long as the money was
coming in; that 1\fr. Bowles had taken 1\fother to West Virginia on a trip; that Mr. Bowles had taken Mother to New
. York· on a trip; that Mr. ·Bowles had bought Mother perfumery and cream; that 1\fr. Bowles had given Mrs. Mills
thirty~ve silver dollars for a birthday present, and told her
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to buy silk underwear with it; and that 1\{rs. Bowles stayed
frequently until the cool of the morning, and that on one of
these occasions 1\{other slipped downstairs to where Mr.
Bowles was, and that she peeked through the crack to see
what was going on; and that Mr. Bowles had bought circus
tickets, and that :Niother was not feeling well, and that 1\{r.
Rowles stayed home with her. I think that is about it.
The Court: Adjourn Court now for one hour, Mr. Sheriff.
pag·e 141

~
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~

(Thereupon, at 1:10 o'clock p. m. a recess was
taken to 2:15 o'clock p. m.)
AFTER RECESS.

The Court resumed consideration of the case a.t 2 :15 o'clock
p. m. pursuant to the recess.
B. FRANK: MAY,
the witness on the stand at the hour of recess, resumed the
stand, and further testified as follows :
CROSS EXAiviiNATION (Resumed).
Bv 1\llr. Farr:
..Q. 1\{r. 1\!Ia.y, I understood you to say on direct examination that following the Friday night that 1\{r. Bowles was
first at your house, the next day you had a holiday.
A. Yes, sir.
Q. And you were borne that day, and you went back to your
work on 1\{onday.
A. Yes, sir.
Q. That 1\'Irs. 1\Iay was well enough Monday morning for
you to leave and go to your work Y
A.. Well, I did go.
Q. What was the date of the second visit Y
A. February 2-5th.
Q. Do you remember the day of the week Y
A. If I recall correctly, it was Tuesday.
Q. When J\!Ir. Bowles left your home the former evening,
was any particular date set by you at which he should come
back?
A. No, sir.
Q. What hour of the day did he come on the second occasion!
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A. Approximately the same time; between seven and eigh:t
and eight-thirty.
page 143 } Q. Who admitted him to the homeY
A. I did.
Q. Where did you meet him Y
A. At the front porch?
Q~ Did you speak?
A. If I recall correctly, I said, "Good evening".
Q. Did he speak?
A. If I recall correctly, he said "Good evening". I wottld
not state positively about that.
Q. you then showed him in to your home. Who went in
first?
A. I preceded him.
Q. Tie followed you.
A. On the second visit, yes.
Q. Did you go in the same ·room f
A. The same room.
Q. On your direct examination you said that your·. wife
' was outside somewhere, possibly, at that time.
A. Yes, sir.
·
Q. You called herf
A. No, sir.
Q,. Did Mr. Bowles take a seat?
A. Yes, sir.
Q. Where?
•
A. He sat on the same settee, the same place he did on
the first visit.
Q. How did 1\frs. May know he was there?
A. I cannot tell that.
Q. Ho'v long after he arrived before she came in?
A. A short while.
Q. Just a few moments, or minutest
page 144 } A. I would say :five or ten minutes.
Q. And did she take a seat?
A. She did.
Q. And did she speak to 1\{r. Bowles on entering. the room t
A. I think ~Ir. Bowles said ''good evening'' and she answered him by "g·ood evening". I would not be positive
about that.
Q. So you cannot recall that?
A. I cannot recall definitely.
Q. Then the three of you occupied relatively the same
positions in the room as on the· first visit f
A. Practically so.
Q. How long did the second visit consume Y
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.. A. Longer than the first. I would say around so· o;r 35
· minutes, something like that.
Q. Who opened the conversation on that occasion Y
A. Mr. Bowles handed me a copy .of the affidavit and I
proceeded to read it.
Q. Are you a member of any profession, by the wayY
A. No, sir.
Q. Did. you ever ·study lawY
A. Yes, sir.
- · ·Q; You. told Mr. Bowles, iil point' of fact, that yon were a
lawyer, did yon not Y
·A. Did not.
Q. Did not?
A. I did not.
Q. Did you make any statement- about having studied law?
A. Yes, sir.
· ·
page 145 } Q. What caused yon to make that statement¥
A. In answer to him tell me that he was a.
·IaW-yer by profession.
Mr. McCandlish : That was in the first conversation Y
The Witness: ·yes.

Q. And· you told him that you had studied ·or graduated
from law?
• A. I cannot recall just what I told him-I had studied or
graduated.
·
Q. In point of fact, yon did not graduate from law, did
youY
A. As a matter of fact it \Vas not graduation in the sense
of graduating from a resident school.
Q. Mr. Bowles then stated he was a lawyer, and you also
stated you were a lawyer in your first conversation 1
A. I did not.
Q. What brought up in the first conversation the question
of your bein~ a membe:.;.
. Mr. McCandlish: Are you talking about the first visit now,
·Mr. Fa.rr!
1\Ir. Farr: Which I understand took place in the first
visit?

· A. Yes, sir.
Q. Mr. Bowles, in the first visit, you said told you he was
a lawyerY
A. Yes, sir.
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Q. In response then, what did you say'
A. During our conversation I told him-I don't remember
just exactly at what point in the conversation it occurredbut I told him that I had studied law, or gradupage 146} ated. I don't remember which.
Q. You don't remember whether you merely
.said you had graduated in law¥
A. Yes. I am sure I did not say that I was a lawyer.
Q. Getting back to the sooond visit, you said that Mr.
Bowles opened that by producing a paperY
A. Yes, sir.
Q. To whom did he pass that¥
A. To me.
Q. Did you read it f
A. Yes, sir.
Q. What was it f
A. It was an affidavit, form of affidavit.
Q. To be given by whom?
A. To be made by-you mean to be subscribed byf
Q. Yes.
A. To be subscribed by J\1rs. J\1ay.
Q. And you objected to the paper because of one clause,
you said. in your direct examination?
A. Yes, sir.
Q. vVhat was that clause 1
A. That clause was to the effect that there was no truth
iu these statements.
l~. You objected to that clause 1
A. Particularly; yes, sir.
Q. Why?
A. Because my wife could not subscribe to any affid~vit
tl1ere was no truth in these- statements.
Q. What statements?
A. The statements that !-fr. Bowles 'vas chargpage 147 } ing· that she had made against him and Mrs.
JYiills.
Q. You mean tha.t she would not say that it was untrue
that she had made- such statements~
A. No, that she would not say that there was no truth in
tl1 e statements.
·
Q. Not only that she had not-did the affidavit run along
the line that she had made no such statements 1
A. Part of the affidavit, if I recall correctly, mentioned
. that she ht;td made no such statement, and that there was no
truth in these statements.
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Mr. McCandlish: If Your Honor please, I want to· renew
our call for the af.fidavit. I think we are entitled to see that
affidavit.
· Mr. Farr: Mr. lvicCandlish, I assure you, sir_:_~nd I do
not think you need that assurance-that if we had the affidavit in our possession at this minutes we· would certainly
show it to you. Mr. Bowles has been here all day. He went
out and got lunch. He has not been back to his office to know
whether he can find it or not. May be that he thought the
paper of no consequence and destroyed it; but if it is in existence we certainly will produce it.
Mr. McCandlish: Has Mr. Bowles made any effort since I
called for this affidavit to find it; has he telephoned to his
office or his bank Y
Mr. Farr: No, he has not.
The Court : Let it go a.t that; I will not suspend the procmedings for it.
Mr. McCandlish: No, sir, I am not going to ask that.
Mr. Farr: I have not been in close touch with the details,
but Mr. Marsh just advises me, Mr. M·cCandlisb,
page 148 ~ that he has heretofore requested Mr. Bowles to
make a. search for that affidavit but that he has
been unable to find it-the very affidavit whieh you are now
speaking of.
r.rhe Court: All rig·ht, sir.

By 1\tir. Farr :
· Q. After you said that you objeeted to that, what response
did Mr. Bowles make~
A. There was another little element in it there. There was
nothing particular said about that clause in the affidavit.
Mr. Bowles did not argue the point. He had been informed
before that my wife could not subscribe to anything of that
kind. There was nothing further said about t4at point, but
when the question of the af.fidavit was raised in the first
visit, it was understood that I was to have an affidavit to
8ign myself; that he would prepare an affidavit to the effect
that I had not repeated these statements.
That occurred after I informed him that Helen Mills was
responsible for it.
When he returned on the second visit he did not bring
with him but the one affidavit, and the conversation switched
~
on that point.
I asked him where the affidavit was for me to sign, and
he said he eould see no reason why I wanted to sign an affidavit, that he had not made a.ny charge aganst me. I t'old
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him that he had not, but that it was understood that I was
to make an affidavit to the effeet that I had not repeated
the statements, and that I would rather not have the wife
sign the affidavit, and asked if he had one for me to sign.
Q. Was that about the substance of the conpage 149 ~ versation on that occasion?
A. Up to that time.
Q. What happened after that pointY
A. After that point I proceedd to tell Mr. Bowles about
these statements that I related here several times this morning, or a couple of times.
Q. Did you not say on direct examination that you told Mr.
Bowles on the first visit about the sta.tements this child had
made?
ll. ~o, sir.
.
Q. You made no mention of those on his first visitY
A. I made mention of these statements in the first visit.·
Q. Then as I understand, Mr. May-possibly I am confused on it:--your only mention of the statements that you
ltad elicited from Helen Mills to !1:r. Bowles was on the oecasion of his second visit to your home.
A. Tha.t is other statements than those which Mr. Bowles
was accusing· my wife of-no mention made of statements
other than those four.
Q. Did you tell Mr. Bowles on the first interview that this
little :Mills girl was the one who had made those four statements?
A. At my house.
Q. That was the occasion of the first visit you told Mr.
Bowles that the f·our statements that he· charged your wife,
that you told me-that those statements irt point of fact had
been made to you by the Mills child?
A. That is it; yes, sir.
Q. You did not go beyond tha.t as to any furpage 150 ~ ther statements made by the Mills child.
A. ~o.
•
Q. What operated in your mind on the second visit for
you to ela,bora.te oil the statements that you say you had gotten froni this-obtained from this little girl 7
A. I wanted to show Mr. Bowles how unreasonable it was
for him to think, or assume; that my wife had even made these
statements-that had she wished, or had the desire, or was
that type of a woman, to make statements of that kind against
a.nyone, she would have picked out the worst statements, and
not the more or less minor ones, and repeated them; that she
would have taken the worst ones of the bunch a.nd repeated
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those .. That is ·perfectly natural. That was the occasion for

it.
___ Q~ Your wife was there then while you were doing that?
A. Yes, sir.
Q. _And after you had detailed those other things that you
say you learned from the :M:ills child, what did Mr. Bowles
do¥
A. He did not do much of anything. I told him that I was
in a position to prove that the Mills girl had gone to at least
another place in the neighborhood and repeated some of the
statements, and I asked him whether he would go with me,
give me an opportunity to prove what I was telling him. He
absolutely refused to go.
Q. Who 'vas the last one who had in their hands the proposed affidavit that evening'
A. You mean of ~Ir. Bowles and myself¥
.
Q. The three of you, 1\irs. 1\iay, you and Mr.
_page 151 ~ Bowles¥
A. 1\'Irs. lVfay never had the affidavit at all.
Q. Did you read the proposed affidavit out loud T
. .~. No, sir.
Q. She never knew its contents, then~
A. No, sir.
Q. And you were speaking for her in declining to permit
her to execute the affidavit; is that correct?
A. Absolutely. J, felt it was my duty.
Q. What did you do with the paper then, hand it back to
~Ir. Bowles?
A. I laid it on the table'
Q. And Mr. Bowles took it with him when he left?
A. He took it with him when he left.
Q. V\Then he left was any word said, Good night, good-bye,
or anything of the ldnd, either by him, or by you, or by ~Irs.
. :Niav?
·
A. Mr. Bowles rose and offered to shake hands with 1\'Irs.
~{ay, and she refused to shake hands with him, and told him
she could not under the circumstances. He then turned, after
he had stepped away from the steps, and looked at- her in a
very threatening, mean manner, and said: "You will never
have another opportunity to shake hands.''
Q. Vv as he leaning forward in his chair when he looked
at her in this mean and threatening manner~ Was he leaning toward Mrs. May 1
A. He was four or five feet from her, turned in this manner.
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Q. And said: ''This is the last time yon will have the op-

pqrtunity' ' A. Yes, sir.
Q. Then did you follow him to: the door?
A. I went out behind him on to the porch.
Q. Did he say good-night to yon, or did you say good-night
to him?
A. I do not recall whether he did or not; I do not think
he did.
Q.. Did you say good-night'
A. I do not recall whether I did; I am sure I did not.
Q. You asked for a retraction of these statements from Mr.
Bowles, did you Y
A.. I did.
Q. .And argued with him at length as to whether he should
or should not retract? ·
A. Not whether he should or should not retract; that was
a matter for him to decide. I could not ague the point whether
he should or should not retract the statements.
Q. Yon did not discussA.. I was demanding retraction.
Q. And you continued to demand it while he was there, did
yonY
A. In substance and effect ; yes.
Q!. I do not understand what you mean by ''in substance· or
effect". Did you in words -continue to demand a retraction?
.A. I told J\Ir. Bowles in effect after having told him that
be would have to retract these· statements, told him if I recall correctly, several times, tha:t the matter could not be
dropped, that he ·would have to make a retra-ction, that he
would have to take this charge off of my wife's
.
page 153 } shoulders.
Q. All right, sir. Was the interview that you
had with ].fr. ~fills between the first and second visit of Mr.
Bowles to your homeY
A. Yes, sir. I would not call it an interview.
Q.. vVhat would you call it 7
A. You could hardly call it an interview. It was just a
matter of a few words. If you care to call it an interview, I
would not.
Q. Did you tell J\Ir. Bowles the name of this other person
. that you had. heard repeating these remarks 1
A. ·r. did not.
Q. How did you happen to hear them; did you go the other
person, or what Y
page 152 }

--·---- - - - - - - - - -

118

Supreme Court of Appeal:-) of Virginia.

A. As a matter of fact, after Mr. Bowles was there on
the first visit, I started a little investigation around to see
what·had been g·oing on.
Q. Inquiring of this one, that one, and the other one what
they had heard?
A. No, sir.
Q. vVhat kind of an investigtaion 1
A. For the purpose of defending my wife.
Q. You were inquiring among people what they had heard,
wer~ you not?
A. Not in effect. I told several people what Mrs. May
had been charged with; and when I told that I was given this
other information.
Q. Whom did you tell?
A. I told Mrs. Burroughs.
Q. Whom else?
·
A. Mr. Burroughs.
page 154 ~ Q. lVfr. Burroughs Y
A. Yes.
Q. Whom else?
A. I cannot relate who all.
Q..Do you recall any except those two Y
A. ~Irs. Turner, ~Iiss Annie l\fcCauley.
Q. Anyone else Y
A. I do not recall now.
Q. The following morning- after the second interview which
you fix as February 25th, you went to work!
A. The following morning, February 2t6h.
Q. Yes, sir.
A. Yes, sir.
Q. And left ~Irs. May in your home, as you usually did,
did you not?
A. Yes, sir, with the knowledge that someone 'vould be
with her the best part of the day.
Q. And I believe you said when you got to the office you
kept in touch with the home.
A. I called up my home; yes, sir.
Q. And received favorable reports.
A. Yes, sir.
Q. And when you returned that evening what was her
condition Y
A. When I returned that evening I found her in .absolutely
collapsed condition.
Q. You knew nothing of tha.t until you arrived at home T
A. No, sir.

..
I
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Q. You had no warning of that at allY
A. No, sir.
Q. Who was in the home with her at the time 7

A. No one.
Q. She was by herself Y
A. Yes, sir.
Q. vVha.t room was she in i
A. In her bedroom.
Q. I believe you said that she was in a condition of absolute collapse.
A. lYieaning absolute collapse of her arm and leg, and
power of speech. Of -course, she had the use of her other
side. I did not mean to say that ·she collapsed-the whole
body was absolutelyQ. Was she clad, or undressed, in bed~
A. If I recall, she was undressed, that is, she _had off her
top dress, and had a kimona. on.
Q. You are not a physician: you have not studied medicine, ha.ve you Y
A. No, sir.
·Q. Did you make an examination prior to phoning for
the doctor or :1\{rs. J\{ay's physician~
A. I a mnot qualified to answer that. I had no way to make
an examination.
·
Q. What did you do to ascertain her condition prior to the
time of phoning Dr. S'mallwood?
A. I tried to talk to· her, and I saw that she could not talk
to me.
Q.. Wha.t else did you do?
A. I picked up her hand, and when I laid her hand down I
noticed that she did not have control over it.
page 156 ~ Q. Did you take up both hands, or just the one?
A. Just the one.
Q. Why did you pick up her left hand, becau·se it was the
one with which she had had the same trouble?
A. I picked up her left hand because it was the nearest to
me.
Q. At the time she had the prior collapse-was it?
A. I did not have the prior collapse in mind.
Q. She had been in perfect health for some time prior t"o
this occasion, a.s I understand.
·
A.. I did not say perfect health. I would say she had been
in good health.
·Q. I will accept your modification, Mr. May. You then
called Dr. Smallwood Y
A. Yes, sir.
.
! -'

I :
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Q. The doctor came Y
A. Yes, sir.
Q. And did you return to your work the next day f
A.. No, sir.
Q. You then made arrangements for her mother, I believe
you said, to come look after her¥
A. Yes, sir.
Q. How long do you tell the jury that Mrs. May was confined to her bed Y
·
·
A. About five weeks.
Q. ·0£ your own knowledge about five weeks~
A. It may have been a day longer or a day less. I did not
have occasion to jot down just the dates. It was, I should
say, five weeks.
Q. When did she get up, if you know Y When
·page 157 ~.was she first able to leave her bed, Mr. May, of
your own knowledge f
A. About the end of ·five weeks, was the first time she left
the bed. I assisted her on one side, and she had a cane on the
other-assisted her to the dining room table.
Q. 'She had no appetite during that entire five weeks, had
nothing practically to ea.t except liquids Y
A. No hard foods, some brothers, and such things as you
give a sick person.
Q. Do you know what diet she was on during that period f
A. I could not immediately describe it.
Q. I did not think you could. Yon were in W a.shington at
work. You do not know what she was eating while you were
there, do you, while you were in Washington?
A. I was in Washington at work during the day, but _I was
there at the morning meal ~nd the evening meal.
Q. Is her condition today better than it was at the end of
the five weeks you have in mind Y
A. Yes, sir.
Q. In what aspects? Is her condition better Y
A. She can move her arm better; she has the use of her
leg better; and the impediment in her speech is better.
Q. Who has been doing the housework up there for the
last several months Y
A. As a matter of fact, I have been doing most of it myself. The neighbors helped me.
Q. You have had no outside help in except the kindly offices
of neighbors Y
A. No, sir; some minor help I have not taken into consideration. I had a colored woman there several times. I do
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not take that into consideration so much, speaking from the major standpoint myself, and the
help I got from the neighbors.
Q. What medical bills have you incurred?
A. What do you mean, the amounts~
Q. Yes .. I want you to tell me what medical bills have been
incurred in connection with Mrs. 1\fay'
A. L incurred a medical bill with Dr. Smallwood V
Q. And how much~
A. $425 or $450 is what that was.
.
Q. Has the doctor sent you a bill for $450?
A. He has not actually made out the bill, but he has given
it to me. vV:hen I asked him what my bill would be he said
it would be $450.
Q. When did you ask the doctor for your bill f

page 158

~

A. When~
Q. Yes.

A. I guess it was a week ago.
I think you said on your direct examination that it was
up to date. What date did you mean 1
The date of the 26th.
The 26th of this month?
The date of the 26th or 27th of this month.
Q;. All right, sir; wl1at other bill f
A. Dr. Magee.
Q. How much?
A. His was $225.
Q. Has he sent you a bill for that1
A. Yes, sir.
Q. Have you the bill here?
A. Yes, sir.
•
Q. I 'vould like to see it, please.
page 159 ~
(The witness produced the bill.)

Q.
$450
A.
Q.
A.

Q. Does tl1is bill state the period it covers?
1\fr. l\1:c0andlish: The bill speaks for itself, does it not,
:1\Ir. Farr?

*
The Witness: I loolmd at the paper, but I never examined
it at all.

Q. N o'v will you answer the question, if the bill sho,vs any
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period covered by it, 'vhether it is from 1927, 1928, 1929, or
what¥
A. No, sir.
Q. It is just an unstated balance, is it not, of $225Y
A. Yes, sir.
Q. What other bill have you incurred Y
A. Incurred bills for medicine and food.
Q. Where for medicine?
·
A. That is a rather hard matter to· answer. The major
portion of my medicine came from Dr. Ware's, at Falls
Church.
Q. Did Dr. Ware send you a bill f
· A. A bill for that.
Q. l\Iow much is your bill for medicines7
A. I did not keep any account of it. I did not keep an
itemized account. The medicine and food is an honest estimate. It is not exact figures. It is very close to it. It may
be a little more or it may be a little less.
Q.· $16 or $17.
A. $50.
Q. $501

A. Yes.
Q. What else, sir?
pag·e 160 ~ A. Laundry about $2 a week.
.
Q. Was that laundry incident to Mrs. May's
physical condition, or incident to the fact that she was no
longer doing the laundry in the homeY
A. It was incident to her physical condition. She bad been
doing it before she was sick.
.
Q. You were sending out the family wash, that is, rather
than having it done at home as lVIrs. May has done in th~
past, it has since been done by the laundry; is that correct Y
A. Yes.
Q. What else?
A. Treatments of the physiotherapist .
. Q. What therapist is that, by the wayY
A. It is Laura P. Sansbury.
Q. Has she sent you a billY
A. I paid for that.
Q. How much, sir?
A. I estimated that bill. I paid $3 a visit since the first
part of last September. I tried to figure that to the point,
but my cancelled checks were not available; and figuring from
the standpoint ·of visits that my wife has made, and the length
of time,. it ran around $300, or a little better, possibly. In·
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cidental to those treatments, it was necessary to incur taxi
fare expense.
Q. How much taxi fare expense was incurred f
A. That also had to be estimated for the simply fact that
on some days she was able to get a 35 cent tax and other days ..
she would get one that would eost her more.
Q. From where were the taxis taken 7
page 161
A. The taxis were taken from southwest Washington to northwest Washington.
Q. Do you mean that when Mrs. May would go in she
would go to southwest Washington first?
A. She 'vould go in with me in the morning, and I would
leave her at a friend's house in Southwest Washington. She
·would take a taxi from there.
Q. How much do you estimate the taxi billY
A. Estimating, I think it is $100 or $150.
Q. $100, or $150. Is that your answer 7
A. Yes.
Q. You have no receipts for any of these treatements
for therapeutic treatments 7
A. Only my cancelled ehecks; and, as I said, my checks,
all of them, were not available.
Q. I understand.

t

~fr. Pickett, Have you got any of them 7
·A. No, I have not any of them with me. I looked that
up and round that a great portion of them were still in the
bank, and had my account balanced.
Q. Do you lmow Mrs. Pearl E. Purcell Y.
A. Yes, sir.
Q. How f~r does she reside from your place 1
A. Approximately one-third of a mile.
Q. Do you recall an occasion prior to the 21st day of February, 1930, when as a result of some mishap with the chickens, that in the night your wife lost her power of speech, and
. was unable to arouse you Y
A. No, sir; that 'did not occur at all.
Q. It did not 7
page 162 t A. No, sir.
Q. If such an occurrence ever took place, you
do not kno·w about it Y
A. I would have known it had it taken place.
Q. And you know it did not take place.
A. I know it did not.
~{r.

Farr: That is all.
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RE-DIRECT EXAMINATION.
By Mr. McCandlish:
Q. Mr. Farr ·made mention of :nirs. Purcell. Prior to FebrtJary, 1930, tell the jury whether friendly and plea.sa.nt terms
existed between your family and ~Irs. Purcell and Mr. Purcellf
.
A. They did up until the first of 1930. After that they
did not.
Q. .As to this form of affidavit which ~Ir. Bowles brought
there for your \Vife to sign, do you know what became of
that affidavit f
A. Mr. Bowles took it with him.
Q. Have you seen it since¥
A. No, sir.
Q. This occasion that ~Ir. Bowles visited your house was,
I think you have testified, in February, 1930.
A. Yes, sir.
Q. vVas it before or after ~Ir. Bowles had made his visit to
your house that Helen l\1:ills had made these statements to
you?
A. It was before.
Q. Before'
A. Yes, sir.
Q. In answer to a question by Mr. Farr, you
page 163 ~ testified on cross examination that Helen Mills
made the statements to you during the year 1930,
and the latter part of the summer of that year. Please state
whether or not you made that as your answer~
A. I wish to change that date. It was the year of 1929.
Q. And not 1930.
A. And not 1930.
Q. Were you at the time conscious of the fact that you
used the year 1930 ~
Mr. Farr: I objec.t to the form of the question. 1\Ir. McCandlish, this is your witness, sir. I do not think you should
argue with him.
Mr. ~fcCandlish: All right; let it go.
RE-CROSS EXAMINATION.

By 1\fr. Farr :
Q. When did you l1appen to remember that this was 1929
that you now recall that you had the conversation at your
solicitation with Helen 1\Hlls in your ·own home'
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A .. As I went out from the court room, thinking over
my testimony, it came to my mindQ. No one suggested to you that you hade made an error,
did they?
A. No, sir.
Q. You thought it over in your mind and decided that you
did. Will you please see if you can now refresh your memory and give us the exact month in which that took place 1
A. I could not do that.
Q. Let's see if we cannot help you. That took place iu
your home·r
page 164 ~ A. Y cs, sir.
Q. Night or day 1
A. Day time.
Q. Was heat in the house?
A. No. It was sometime during the-I did not have any
fire in the house, no.
Q. vVere there leaves on the treesf
A. Sir?
Q. Was the foliage out?
A. I have no reason to particularly remember whether it
was.
Q. You just remember the conversation in its most minute
details and that is about all you do remember? Is that
:a correct, ~Ir. May f
A. I remember the c011versation, not in its minute details,
but as I have stated.
Q. I want to call your attention, nir. ~fay, to one thing.
In detailing the conversation on cross examination, you left
out the clock. Do you want to correct that now? There was
a clock in addition 1 I want to be fair.
A. Yes, certainly.
Q. And you left that out.
A. I left that out. I did not just recall it. I did not state
in my examination clock in answer to yourQ. ·You left the clock out in your answer to me, but you
told 1\'Ir. J\IIcCandlish about the clock.
A. ir?
Q. Was there a clock mentioned by this little J\Hlls girl'f
A. Yes, sir.
Q. So that is one other little correction you
page 165 ~ want to make now· voluntarily; is that correct?
A. It is not a matter of correction. I did not
~tate in answer to your question. 'Vhat I stated to you was
-all you just asked me to repeat those question sQ. I asked you-
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A. To repeat those statements. I did forget to mention
the clock.
Q. All right, sir. Thank you, sir. I think I have asked
you, Mr. May, but Mr. Ball and myself are quite non-plussed
as to whether we did or not; were the chickens sold prior to
the 21st day of February, 1930, or subsequent thereto Y
A. Prior.
Q. How long priorY
A. Just a few days-that is the great bulk of them. I had
been selling chickens over a period of a couple of weeks,
small quantities here and there. The great bulk of them, I
should sa.y, were disposed of a few days before the 21st.
Q. How many were there on the 21st of February?
A. I cannot recall just how many. I never counted them.
Q. I mean approximately.
A. I put them up in a coop and took them down and they
were weighed-approximately seven or eight hundred.
Q. You said, I think, that less than half of therq. had been
disposed of prior to February, 1930Y
A. No, I do not think so. If you know anything about
raising chickens, the man who raises chickens always figures
from a 10 to a 20 per cent. loss.
page 166 ~ Q. You had 1,500 originally Y
A. Yes.
Q. Would you say that you had a 20 per cent lossf
A. I would say that I had ·about a 20 per cent loss.
Q. That would leave 1,200. Now you had about 700 left
unsold; so it does figure out tha.t you had a little over 50 per
cent unsold on the 21st day of February.
A. Possibly I did; I could not say exactly just how many
I did have.
~{r. Farr: That is all.
lHr. 1\fcCandlish: That is all.

~

DR.. GEORGE H. MAGEE,
called as a witness by and on behalf of the plaintiff. being first duly sworn, was examined and testified as
follows:
page 167

DIRECT EXAMINATION.
By Mr. 1\fcCandlish :
Q. Where do you reside Y

A. In Washington.
Q. Whereabouts!
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A. 631 7th Street, Northeast.
Q. Engaged in the practice of medicine!
A. I am.
Q. How long have you been so engaged'
A. Twenty-four years.
Q. Did you graduate from any medical school 7
A. I did.
Q. Whatf
A. Baltimore Medical College, which is now affiliated with
the University of Maryland in Baltimore.
Q. Have you any specialty, or are you a general practitioner?
A. I do general work, and general surgery.
Q. Since your graduation have you, or not, been actively
practicing your profession!
A. Pardon me.
Q. Since your graduation have you, or not, been actively
practicing your profession f
A. Ever since, yes.
Q. VVhereabouts?
A. One year in Sibley Memorial Hospital as interne and
the remaining time in the city of Washington.
page 168 ~ Q. Has ~Irs. May, the plaintiff in this case,
been a patient of yours 2
A. Yes, sir.
Q. Mention has been made here that you performed an
operation on ~irs. May I think some time in 1920 or 1921.
Do you recall anything about that?
A. ·Yes. I operated on her in either August or September, 1921 ; I do not recall which.
Q. What was the nature of the operation?
A. It was an abdominal operation.
Q. Could you specify a little more particularly?
A. If Mrs. May has no objection.
· Q. Yes, sir; that is all right.
A. It was an operation for the correction of a retroversion
of the uterus.
Q. Where was that operation performed Y
A. At Sibley Hospital.
Q. Do you recall how long she was in the hospital on that
occasion?
·
A. Two weeks.
Q. Could you say whether or not she recovered from the
~ffects of that operation, and, if so, when Y
A. She fully recovered within, I would say a matter of six
weeks.
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Q. Did you see her after she left the hospital1
A . .Several times at her home.
Q. Did you have occasion to treat 1\!Irs. May, or see her at
any other time f
A. Yes. I think I saw her every year from that time on
until about 1928.
Q. That is the time she came up here to live in
page _169 ~ Fairfax County, is it not 1
A. I think so ; yes .
. Q. So that you have known her l1ow long, Doctorf
A. Ten . years, approximately.
Q. Some question was asked here today as to whether o1·
not she had had a broken hip or hips or any broken leg. Do
you 'know anything about such an accident as that?
A. Never heard that she had; I know nothing about it.
Q. In 1927 were you called to see her again Y
A. I was.
Q. And what was that for f
A. When I saw her she was apa,ralyzed-one arm and one
leg.
Q. Where 'vas she at that time~
A. She lived in Clarendon, Virginia on, I believe, Virginia
Avenue.
Q. Was that after she had been to the hospital!
A. Yes, it was six years afterwards.
.
Q. I mean after she had been to the hospital for the paralysis¥
A. Y·es.

1\Ir. Farr: This witness has not said that he knew.

A. I saw her. after she returned from the hospital.
Mr. Farr: Does the doctor know she 'vas in the hospital
at

all~

Q. Do you know, Doctor Y
A. I know "rhat she and her l1usband told n1e.

page 170

f

~Ir.

Farr: I object to that.

A. I knew she had been in the hospital.
Q. From the history of the case you knew that she had
been in the hospital; is that it?
A. Yes.
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. 1\Ir. Fa.rr: That is problematical.
The Court: Objection overruled.

Q. "Where were you when she \Vas first taken sick with that
sickness T
A. I was out of the city on my vacation.
Q. You were called to see her when you got back 1
A. When I got back tl1ey sent for me.
Q. lVIeanwhile she having been. attended by Dr. Sutton and
also by a specialist, Dr. Barton. Do you kno\v either of those
gentlemen'
A. Yes. I knew Dr. Barton very well. I do not think I
have met Dr. Sutton.
Q. Who was Dr. Barton7
A. lie was a practic.ing physician in the city of "'\Vashington. I believe he was professor of medicine at Georgetown
University.
Q. Is he living now, Doctor?
A. No.
Q. Dead?
A. He has been dead about a year and a half, I think.
Q. Did you treat her for that illness in 1927 ~
A. From the latter part of August on, yes.
Q. Just tell the jury what her condition was, and what
treatments you gave her; whether she recovered; and, if so,
·when~

.l\.. Wl1en I first saw her she was confined to
page 171 } her bed with paralysis of one leg and one arm,
and she was in bed.
Q. Hight there, Doctor, let me ask you if there was any
impairment of her speech at that time 1
A. I do not recall that there ".,.as then. If there was any
it was very slight.
Q. Go ahead, sir.
...~. I kept her in bed until she wholly recovered the use
of her arm and leg to the extent sl1e could be up in a ehair;
and tl1en improvement was gradual until, according to my records I think I made my last visit to her in December of that
same year for that particular illness. At that time she \vas
able to walk. I think she still used a cane when I stopped
. attending her.
Q.· Did you see her any more after that~
A. Yes, I· attended her again in 1928.
Q. Was she still living in Clarendon then 1
A.. Yes.
A ..Yes.

----------------------------------
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Q. What was her condition then with reference to this
paralysis of which you have spoken Y
A. Apparently recovered.
Q. Have you attended her, seen her in this last illness
that commenced in February, 1930?
A. Yes. I was called in consultation by Dr. Smallwood.
Q. Where did you see her at tha.t time f
A. At her home near West Falls Church.
Q. Do you recall when that was Y
A. Yes, the 3rd of }larch, 1930.
Q. What was her condition at that time?
A.. She was totally. helpless, in bed, one side,
pag·e 172 ~ one leg and one arm and hand paralyzed, and her
speech affected to the extent that I could hardly
understand anything she said.
Q. Were you given any history of her case at that time?
A. Yes.
Q. Did you make any diagnosis as to what brought on the
condition that you found to exist, or did you reach any conclusion in your own mind as to what was the producing
causeY
A. Yes.
Q. What was it?
A. She had had a great mental shock of some kind which
brought on the condition.
Q. Doctor, is it not a recognized fact in medicine that
physic"'al injuries of this kind may, and often do, result from
nervous or mental shockt
A. You are asking that is a recognized fact Y
Q. Yes.
A. It is.
Q. Doctor, are you a specialist in mental and nervous! mean nervous disorders?
A. I am· not.
Q. What would you call that attack that she had in February, 1930; what is she suffering with now?
A . .She is suffering with paralysis of the arm, hand, leg,
foot and tongue.
·
·. Q. How many times have yon seen her, or been in consultation with her since she has had this last attack¥
A. 'I saw her at her home either two or three times after
the last attack, once with Dr. Smallwood and
page 173 ~ others when he told me that he would like to have
me come out and see her, not necessarily for
him to be there .at the time; but I did see her again with
him later on.
•
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Q. Did you have occasion to see her at your office?
A. Yes; she has been to my office several times.
Q. What is her condition now, Doctor, or when you last
examined her
A. There has been a great improvement over what it was
last month when I saw her. She is now able to walk with a
crutch and a cane, and her speech has come back~ While it
is not altogether normal it is easily understood. ·· ·
Q. Can you give the jury any idea as to the probable duration with reference to being temporary or permanent, of this
present illness?
A. It is a pretty hard thing to make a prognosis in regard
to the length of time. I cannot say the length of time. It may
be months-it will be months, probably, before ~he is back
to normal, if ever ; and it might be years.
Q. What is your opinion as a doctor as to whether or
not these injuries are permanent f
Mr. Farr: He has just given that, Mr. McCandlish.
Mr. McCandlish: He said it may be a matter of months. I
just want him to state.
A. .She may fully recover. That is my opinion; and she
may not. I cannot make a prognosis any farther than that;
but if she does fullv recover it will be a matter of months
or years, as I· say...
Q. A bill has been produced in evidence here from you.
Is that a bill which you. rendered in this case 7
pag·e 174 ~ A. Yes, that is a bill I rendered.
J\lfr. McCandlish: ~1:~y I have that marked as an exhibit!
Plaintiff's Exhibit 1. (Bill of Dr. George H. Magee.)

Q. Does that bill, or not, relate to the 1930 illness, this
February, 1930 illness?
A. It is that. They had paid me in full when they left
Clarendon. I had no bill against them at that time.
Mr. McCandlish: You may have the witness.
CROSS EXAMINATION.
By Mr. Farr:
Q. This bill is for $225. is it, Doctort
A. Yes, sir.

---------~---------~---
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Q. Does that embrace your fee for attendance, and your
testimony today¥
A.. Yes, sir.
Q. And that w·as agreed upon on the 20th day of 1v!ay and
went into this bill here1
A. }.{r. }.fay called me up and asked me to render .the bilL
Q. Did you understand my question? Does this bill embrace your fee for attendance here toda:y and testimony?
A. Yes. I expected to attend court and charged one day.
Q. What was the charge for coming out here and testifying?
·
A. $50.
Q. That leaves $175 of th~ bill for professional servicesf
A. Yes, sir.
Q. You 'vent to the home how· many times,
page 175 ~ did you say?
A. Four times.
Q. WWhat did you charge for each visit¥ ·
A. $50.
Q. $50?
A. Let's see, no-I guess I only charge $50 for three visits.
Q. Did you go four times or three times?
_
A. I testified I went twice in consultation with Dr. Smallwood; and I am not sure 'vhet"4er it was once or twice without him.
Q. All right, sir. What did you charge for the two visits
for consultation Y
A. $50.
Q. That is $100?
A. Yes, sir.
Q. What was your charge ~or one visit to her homeY
A. The same price.
Q. $50; that is $150?
A. Yes.
Q. And 'vhat did you charge for the fourth visit that you
think you made to the home?
A. $50.
Q. That is $200¥
A. Yes.
Q. \Vhat was it you charged to come out here today¥
A. The bill is $225. Then there 'vas a consultation in
Washington. I guess I charg·ed $25 for that.
Q. Where 'vas that consultation held?
A. At Dr. I-Iickling 's office.
page 176 ~ Q. That was after this bill, was it not, Doctor7
A. Yes, sir.
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Q. I understood you to say that you graduated from the
Baltimore City Collegt 1
A. No, sir; Baltimore Medical College.
Q. I beg your pardon, Doctor ;, I did not catch the name.
A. It is now affiliated with the University of ~:farylaud;
they combined.
Q. That \Vas how many years ago. did you say~
..1:\.. 1907-24 years ago.
Q. You then went to Sibley Hospital~
A. Yes, sir.
Q. Spent one year there as an interne?
A. ·Yes, sir.
Q. Then you embarked on pricate practice in the city of
Washington 1
A. Yes, sir.
Q. Specializing in what¥
A. Surgery.
Q. Anything· other than surgery?
A. No, sir.
Q. Is paralysis a disease of a surgicalnature1
A. No, sir.
Q. vVhy was surgeon, then. called to treat a case of paralysis?
A. Because I "ras also doing· general practice and had
been this lady's doctor for seven years previous to that.
Q. vVha t staff are you connected with in Yvashington, Docpage 177

~

tor~

A. Sibley hospital.
Q. Yon say that when you :first came in contact with ~1rs. ~fay it was for the purpose of a rather delicate operation, in August or September of 1920 at Sibley
llospital.
A. 1921.
Q. Have you consulted your records on this recently, Doctor?
A. I looked up to see \Vhen I did that operation, yes.
Q. Have you your records with you 1
A. Yes.
Q. 1\{ay I see them~
A. It is just a. card showing-you can see them as far as
I am coneerned if nobody else has any objection; that is the
reeorcl. It shows the date.
Q. This is your 0\~7 11 office record, is it not, Doctor~
A. Yes, sir. That is not a history of the case; that is
merely the elate of the operation and the number of visits I
made.
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Q. I see, sir. Doctors are like lawyers, with the passage
of years their fees have a tendency to increase?
A. Yes. You could not live on the fees we got in those
d~&
.
Q. The fees were $B and $5?
A. Yes, sir.
Q. Now, Doctor, passing on from that, you say Mrs .. May
made a perfect recovery from that operation 1
A. Yes.
Q. Again, we doctors are like lawyers-our patients always make perfect recoveries. In the year 192fl
page 178 ~ you were called on to again treat Mrs May¥
A. Yes.
Q. Had you seen her between the year 1927 and the date
of this finished,· perfect operation Y
A. That card will show that I treated her at intervals
every .Year from 1921, the time of the operation, up until
1.927, when I was called to Clarendon to see her-either in
the office or at my residence. That is not the only record of
the visits I have.
Q. I will ask you to look at that card and tell me the last
memorandum you have there of a visit, the date.
A. That is the 9th month, 19th day of the last month, 1924.
Q. Is th~t the last one?
A. No, that is not the last. That is 1924. They moved to
Clarendon. I believe I attended her out at Clarendon.
Q. Have you a card that follows this Y
A .. Yes. What do you want to know on this cardY
Q. If you 'viii let me see that probably I could tell you, sir.
Yon were treating this lady from the year 1921 on, were you
not, Doctor?
A. Up until the time they moved to Fairfax County; yes.
Q. Why, if she made a perfect recovery from this initial
operation, did you have to see her on such a great number of
occasions?
A. She would have colds ; she had the grippe, or influenza
-different things. I treated her for the grippe in the following year, in 1928-that is what those visits are.
Q. I will ask you to look at this last card
page 179 ~ you hand me, Doctor and see if it does not say
there "3/2/30" . meaning "March 2, 1930''
Charges, $17, and is not that what that represents!
A. I did not make any charges on that.
Q. What is the 17Y
A. What?
Q. What is the 17?
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A. I do not know what I put that on there for. I have not
made any- _
Q. In other words that does not indicate a charge that you
made for services on the 2nd day of March, 1930, of $17 Y
A. No, sir.
Q. I beg pardon. What does it indicate 7 Is it not the
nmount of the bill as of that date f
A. I do not know howQ. You do not know what it means Y

1\tfr. McCandlish: Let me see that a minute, Mr. Farr..
Q. You say you do not know what it means, Doctor 7
A. I do not. I did not .make out any bill until last week.

Q. What does the 17 there indicate-3/2/30 and opposite
that in what I imagine is the charge column the figure 17.
A. I do not know how this notation happens to be on there.
That is not the charge.
Q. It is in your handwriting, is it not, sir Y
A. I think it is; yes, sir.
Q. Who called you to see Mrs. May in March, 1927 Y As
I understand you to say, you were called.
_
A. March, 1927 f It was August, 1927.
page 180} Q. I beg pardon, Doctor, yon are correct; I
got the hvo years confused-August, 1927. Who
called you to see herY
A. Mr. May.
Q. Where was she when you responded to that call?
A. She was at her home in Clarendon.
Q. In bed?
A. Yes.
Q. Yon spoke of paralysis. You say you then found her
paralyzed in the ann and legY
A .. Yes.
Q. Which arm, Doctor f
A. If I recall it was the left.
Q. Which leg?
A. Left.
-Q. The same that she is complaining of now, is it not 7
A. Yes, sir.
Q. The same limbs 7
A. Yes.
Q. What was her blood pressure on that occasion; did you
take it?
A. Very low, about 120, if I recall correctly.
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Q. Have you any memorandum of what her blood pressure
was'
A. No, I have not.
Q. Did you have any blood tests made on that occasion?
A. I did not.
Q. Did I understand you to say that paralyis is caused by
shock?
.A. Frequently.
Q. Had she been subjected to shock on the ocpage 181 ~ casion of the paralysis in 1927?
A. I don't know.
Q. bid you not get a history then in order to treat her
properly?
· A. ·Yes, sir.
Q. Was there any history of shock 1
A. There was history that she hadQ. Been working hard?
A. Wait, now; this lady had been my patient for years.
Q. I understand that, Doctor.
A. And I was away, and she was in the hands of other doetors for two weeks before I sa·w her.
Q. Did the other doctors paralyze her¥
A. No.
· Mr. McCandlish: Just a moment, 1\.fr. Farr; let the doctor
continue.

A .. I had attended the lady for grippe before that and
she was in. a very run-do·wn condition, and she had-the history of the case that I got was that she was weak and sick
and had gone on a vacation to Canada on an automobile trip,
and this paralysis occurred within a fe,v days of the time she
got back and she prepared to go back to het· work in a store
in Washington.
I attribute it mostly to the nervousness, worry, and the
run-down condition, and probably overdoing on that automobile trip, and worry about having to go back to work when
she was not feeling-worry.
Q. Worry did it; is that it?
A. Worry and infection, yes.
page 182 r Q. When did you treat her for grippe?
A. The spring and winter before that.
Q~ The spring and winter before that; and you say the
grippeA. That is she 'vas in a run-down condition.
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Q. The gTippe of the spring and winter before lasted until
August?
A. I did not say that.
Q. vVhat did you say'
A. The result of that can last years.
Q. Then your diagnosis of what caused that paralysis, I
understand you to say was pretty complete in the left arm
and left leg and was caused by 'vork and a run-down condition 1
A. I inquired as to what was done at the hospital, if you
'vant to know.
. Q. I do not want to l\now what was done at the hospital;
I am asking you your diagnosis of 'vhat caused it. If you
feel you cannot give that without giving the history of the
case you may, doctor.
A. "\¥hen I first saw the lady it 'vas my opinion that sh€
had had au attack of infantile paralysis.
Q. Yes, sir.
A. That was my opinion, but in making inquiry into the
history of it she had had tests made in Georgeto,vn Hospital which precluded the infantile paralysis theory. So,
t.hen, unless she had a slight stroke resulting from her rundown condition, her functional powers, as I am telling you
just from· her' run-down condition, low vitality
page 183 ~ is all I could account for it.
Q. Did you diagnose any hemorrhage, cerebral
l1emorrhage or anything· of that kind on that particular occasion, in August, 1927f
A. I could not differentiate behveen cerebral hemorrhage
.and functional paralysis.
Q. You cannot~
A. I cannot.
Q. That is most of the medical professionA. I did not say that, but as far as I canQ. I am asking you-it is an impossibility from a medical standpoint.
A. An expert in nervous and mental diseases might be ·
able to differentiate.
Q. You are not an expert along that line'
A. No, sir.
Q. And could not differentiate Y
.A. No, sir.
Q. Yon had the benefit of expert assistance, did you not f
A. Not at that time; no, sir. She was still under my
. care.
Q. ~id I not understand you to say that you knew Dr.
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Barton quite well, who was likewise in consultation at that
.timeT
A. No, I did not ·say I was in consultation with him. I
said Dr. Sutton saw him in consultation before. I saw the
lady.
Q. You never had any consultation with Dr. Barton T
.
A. I never had any ~onsultation with Dr. Barpage 184 ~ ton or Dr. Sutton.
Q. Dr. Bar~on was a general practitioner, was
he notY
A. Yes, I guess he w.as.
Q. And you say tha:t of your own knowledge he is a leo
t.urer at Georgetown Hospital f
A. That is my opinion.
Q. Your opinion! I am not asking for your op~ion.
That is not a question of medical opinion, Doctor. Was he
or not, of your own knowledge, a lecturer on the staff at
Georgetown University Hospital T
A. I never attended Georgetown and I am not actually
prepared to say, but I think he was professor of medicine
there.
Q. But you do not know Y
A. I could not swear to it.
Q. You prescribed what course of treatment in August,

1927?

A. If you want to kno'v the medicine I put her on, I put
her on arsenic in increasing do~es.
Q: On whatt
A. Until she was taking all that she could stand.
Q. What?
A. Arsenic.
Q. Arsenic?
A. Yes, sir.
Q. That is a heart stimulent Y
A. A general stimulent.
Q. It is a heart stimulent, is it not, Doctor, in the ordinary
understanding?
A. Not especially the heart more than other
page 185 ~ things ; it is a g·eneral tonic.
Q. You kept her in bed?
A. I kept her in bed for several weeks; yes.
Q. Was there any indication of a facial contraction when
you first saw herf
A. No.
Q. How long after she had been paralyzed, according to
information you received, was it that you saw her¥
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A. About two weeks.
Q. At that time any condition of the pupils of the eyes and
such things, of course, would possibly have passed away,
would they not Y
A. There was none at the time I saw her.
Q. So that would have cleared up inside of two weeksY
A. It would not if there had been a hemorrhage in the
brain, unless the clot had absorbed.
Q. Then do you say there was no hemorrhage, cerebral
hemorrhage at that time?
A. No, I did not say there was not. I said there was
.no physical evidence of it that I could see.
Q. When did you discharge her as a result of that illness, Doctor Y
A. According to these records my last visit was made in
the December following.
Q. That was from August to December?
A. ·Yes, sir.
Q. Was she then totally cured 1
A. No, sir.
Q. What ·was her condition?
A. She came to my office after that and still
page 186 } used a cane-a slight disability in the leg.
Q. What does paralysis do to the muscular portion of the body as to locomotion or lack of locomotion'
A. What does 'it do to it Y
Q. Yes.
A.. You mean right at the time? If the paralysis is great
enough you absolutely lose all motion.
Q. And some betterment of the physical condition, or absorption of tl1e cerebral hemorrhage, if there be one, has got
to take place .before there is return, either partially or wholly,
of muscular control?
·
A. That is right.
Q. How long did she come to see you after you discharged
her in 1927 as a result of the sickness in 1927?
A. As a result of that sickness she did not come very
long ..
Q. When did you last see her in the year 1927, Doctor?
A. In December.
Q. What was her then condition in 1927 as to this paralysis of both·
A. I just answered that she was recovering slowly.
Q. I believe you stated on direct examination that you. continued to treat her, in the year 1928?
A. I think so.
.
.
. !
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For what¥
She had an attack of the flu.
When was that 1
That was in December, 1928, if I recall.
Q. December, 19281
page 187 ~ A. I will have to look at this card and see when
.
I saw her. (Examining the card.) Yes. According· to this card I sa:w here in November, 1928. I made five
visits.
Q. Five visits to your office Y
A. No, to her residence. .
Q. What 'vas your charge for those visits a.s disclosed on
that .card¥
A. When she was at Clarendon.
Q. I do not know where--yes, she was in Clarendon at
that time.
A. $3 a visit.
Q. How much?
A. $3 a visit.
Q. $3 a visit¥
A. ·Yes, sir.
Q. Had her paralysis then completely left 1
A. Yes.
·Q. When were you next called upon to treat Mrs. May 1
A. To do what¥
Q. \Vhen were you next called upon to treat 1\irs. ~fay Y
A. When I was called to see her when she lived-in 1\IIarch
of this year.
Q. 1\IIarch 2, 1930~is that the date you saw her again T
A. Yes, sir.
Q. Now, I will ask you in all fairness to look at that card
and see if your charge for your visit out there at that time
is not $17?
A. No, tha.t is not any charge. Now, I will explain my
charges. I do a great deal of surgical work. When I am
called out 20 miles into the country in consultapage 188 ~ tion my charge is $50 for the consultation. I
can show you on my books in· my office fifty such
consultations. That is my regular charge.
Q. What is that notation· '' 3/2/30'' the date, and in the
charge column '' 17'' on that card, Doctor?
A. I do not know what that is there. It is not all down
on this card. I looked back in n1y record book.
Q. All right, sir.
A .. I hunted this old card up after I found that I was going
to come out here, after J\tir. 1'Iay "told me that the case was
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going to be in court; I went back and looked these old cards
up.
Q. Does that "17" refer to anything other than to dollars?
A. It does not refer to my charge; no, sir.
Q. It does not refer to money~
A. No, sir.
Q. Why was it put there, Doctor 1
A. I don't know.
Q. You do not lmow why you put it there. All right, sir.
When you went to see her on the 2nd day of March what
hour did you go?
.l\.. I drove my automobile.
Q. I said what hour.
A. Oh, I beg pardon; what hour 1
Q. Yes, sir.
A. If I recallQ. I n1ean approximately; I do not mean exactly.
A. Probably I met Dr. Smallwood at the post office in East
Falls Church, at 2 :30. That is my recollection.
page 189 ~ Q. That is aU right, Doctor. When you arrived
you ·went direct to J\.Irs. 1fay ts home in this
c.ounty1
A. I met Dr. Smallwood there and went on out to her
home.
Q. "\Vhat was her condition when you arrived at the home
on your examination~
A. She was in bed, one side apparently totally paralysed.
Q. The same side that had been totally paralyzed theretofore?
A. Yes.
Q. Paralysis greater or less than it "\Vas in 1927 when you
treated her for paralysis?
A. Greater.
Q. Greater, sir~
.A. Yes, grea.ter than it was when I sa"\v her in 1927.
Q. Ho'v did you ascertain that, Doctor?
A. By lifting· her hand-and absolutely no power ofcould not keep it raised up, just dropped like it was dead.
Q. She could raise it, then, in 1927?
A. "\Vhen I sa'v her she had slight movement, but you must
remember I did not see her until two weeks after it happened.
Q. Could she n1ove her fingers of that hand when you went
down to see her in ~[arch 1
A. When I saw her this last March 1
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Q. Yes, sir.
.r
A. Or in March, 1930 f
Q. Yes.
A. No, apparently not.
Q. Apparently none 7
page 190 ~ A. Yes.
Q. How about her leg, her foot and ankle and
legs-any motion there 7
A. Very slight, if any.
Q. To a degree, whether or not there be motion, or the extent of muscular control, or the absence of muscular control,
is somewhat dependent upon what the patient tell you, is it
not'? Could you get anything from Mrs. May as to the description of what motion she had, or what motion she did not
havef
A. I did not ask her.
Q. You just took hold of her arm, raised it aJ!d it dropped T
A. Yes.
Q. You took hold of her foot and raised it, and that
droppedf
A. That was not a.ll of the examination.
Q. Just what examination did you make?
A. Further than that she could not tell me; when I talked
with her she could not talk so I could understand her.
Q. Just what other examination-you said that you raised
her arm and it dropped 1
·A. Yes.
Q. What other examination 1
,
A. Well, flexed the elbow; it was practically paralyzed.
Q. Practically paralyzed, or completely, would you say,
Doctor?
A. Sir?
Q. Practically, or completely?
A. Appatently completely as far as motion
pag·e 191 ~ was concerned.
Q. All right, sir.
Q. How did yon examine the left leg to ascertain its conditionf
A. The same way, flexed the knee and tried to getQ. Tried to get the reflex?
A. Yes.
Q. With her lying in bed flat on her back?
A. Yes. ·
Q. Was her leg straightened out Y
A. No, you can raise the knee over your hand.
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Q. Put your hand under it, held it up and tried to get the
reflex that way?
A. ·Yes.
Q. What other examination did you make, sir 1
A. That is about all the examination I made at that time.
Q. Did I understand you to say there were no blood tests
taken at that time 1 I do not mean on that particular occa~
sion, but in connection with this last paralysis.
A. You mean the second time when she was at Georgetown Hospital Y
Q. No, in March, 1930.
A. Not to my knowledge.
Q. None was taken at all?
A. I was not in attendance ; I was only there as consultant.
Q. What directions did you leave as to a course of treatment; what did yo1.1 suggest?
A. I only suggested one thing, and that was to start with
small doses of Fowler's solution, which is an
page 192 } arsenical preparation, and increased the dose until she was taking as much as she could tolerate..
She had improved under that treatment before.
Q. Of course, there was no connection between the earlier
stroke of paralysis and the second, was there?
A. I do not know.
Q. As a doc.tor I will ask you to state whether there could
or could not be any connection between the two?
·
A. No direct connection.
Q. In other words the :first did not cause the second 7
A. No, sir.
Q. In other words, then, paralysis is a matter of positive
cure?
A. It is what?
Q. It is a matter of positive cure.
A. No, sir; it is not necessarily.
Q. Not necessarily
A. Some people never get cured of it.
Q. I will ask you this question, Doctor : When a patient
who has had one stroke of paralysis in the year 1927, who
has thereafter had an attack of the flu-I believe you say
further running down condition?
A. ·Yes.
· Q. If there could be any connection between that and the
subsequent paralysis in 1930 of exactly the same arm and
the same leg?
A. Will you state that question again
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(The reporter read the pending question.)
~

.A. I wish you would state that question in
shorter terms than that so I can say yes or no.
Q. But you are an expert, Doctor!
.A. No.
Q. And you are used to-

page 193

Mr. 1\!IcCandlish: He says he is not an expert.

A. I say I am not an expert; I am not nsed to answering
hypothetical questions.
Q. You have been an expert f
·A. Not in nervous and mental diseases; no, sir.
Q. I am not asking anything about nervous and mental diseases. I will put it in plain Englisl1, then : Is not one stroke
of paralysis very frequently followed by another!
A. It is.
.
Q. Yes, sir; that is just exactly it; and you understood that
question; you kne'v what I asked you, didn't you,_ Doctor Y
A. No, I did not.
Q. You did not¥
A. Not just to that extent.
Q. And I understood you to tell the jury that you are no.t
an expert in mental and nervous diseases?
A.. I am not.
Q. And that your best diagnosis is that 1\:[rs. ~fay's present condition is not permanent, and tha.t in the matter of
probably six months she will be in good condition, or not suffering from any character of paralysis.
A. You mean did I testify to that?
Q. I do not know, sir. I thought you did and I am asking
you if you did not so testify.
A. No, I did not.
page 194 ~ Q. What did you testify tof
A. I said she might be fully recovered in the
matter of months, or years; or she might never completely
recover.
Q. Do yon tell the jury l1er condition is permanent Y
A. I am saying I do not know 'vhether it is or not.
Q. ·Do you tell the jury that she, will not be cured Y
A. No, I do not tell them that.
Q·. J\.Iedical science cannot go that far,· is that it, or you
just can't go that far?
A. Well, I can't; and I do not believe medical science can.
Q. I want to ask you one ofher question, Doctor, based on
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your long treatment of ~Irs. ~lay: .Assuming that in addition
to the history that you personally know, sir, an<l which you
have related to the jury about the prior attack of paralysis, this operation, this attack of the flu, that l\Irs. ~lay was
alarmed as a result of a fire destroying portions of her home
in 1928; that in the reconstruction of the new home she
aided in tacking on singles and got up on the roof and aided
in laying the roof, rubberoid roofing; that she did all of the
household work, including the cooking for herself and husband, the 'vashing, the i~oning, and very largely doing that,
and taking care of 1,500 baby chickens from their infancy to
quasi maturity; that in addition she worked in Palais Royal,
which you know about; I want to ask you what would be your
conclusion as to whether or not this paralysis that you speak
of she is suffering from now could not be very likely caused
by overwork as 'vell as by some mental shock f
A. You asked· me if that is possible?
page 195 } Q. Ycs.
A. I think it is; yes.
Q. One is just as possible as the other, in all fairiness, isn't
it~

A. It is possible.
Q. It is equally as possible that it was caused by overwork
as that it was caused by shock, is it not, Doctor 7
A. Yes. If she had no shock you would have to attribut~
it to the other.
Q. In 1930 were you given as part of the history of the
case that 1\frs. 1\tfay had been working very hard looking
after baby chickens, and things of that kind¥
··
A. Yes.
Q. You were~
A. Yes.
Q. Who suggested shock as a possib]e cause of the trouble J
A. Mrs. 1\IIay's husband.
Q. He suggested it'
A. He suggested that and told me 'vhat had happened in
their house a few days previous.
Q. And it w-as predicated on what 1\fr. 1\Iay had told you,
then, that you thought possibly shock had caused it, contributed to it, or precipitated her conclition1
. .~. I do not know anything about it except what he told me.
Q. I understand that, Doctor; I do not want to harass yon,
sir; you have been very courteous.
A. You are not harassing me.
pag·e 196 } Q. I am just trying to get at the facts.
A. That is the only 'vay I would know, wtu
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what the husband told me, because J\IIrs. ~Iay was unable to
tell me, and after I had seen ~Irs. ~fay ·with Dr. Smallwood
then he gave me the history of what had occurred in their
house a few days previous to this attack coming on.
Q. Then you had the picture before you of a patient whom
you knew had theretofore been paralyzed, had suffered an
attack of the flu, wh:ch I believe you say one oftentimes does
not recover, had been overworked, and that this escapade, or
whatever you might call it, Mr. May related to you as having taken place in this house, that is the history that you
had; is that correct Y
A. Yes.
Q. And did you pick out, and do you now pick out on·your
oath, sir, as the cause of this lady's condition shock rather
than overwork and past sickness Y
A. I pick that out as the culminating point. That brought
it on.
Q. That brought it onf
A. Yes, sir.
Q. You tell that jury, then, on your oath, sir, that except
for what you call the shock that yon learned from Mr. 1\{ay,
that this would not have happened 1
A. No, no, sir. I do not know what might have hap~
pened; no, sir.
Q. It is just as possible it would have happenedA. It might have happened-! do not say it would not
have; and I do not say that it could not happen
. page J-97 ~ again before she leaves this court room.
Q. I understand, doctor.. ·This is just as likely·
to have happened without the occurrence of what Mt. ~Iay
was telling you about as that it happened as a result of it,
is it not?
A. No, I cannot say that. I had warned these people
against excitement of all kinds for that patient. I warnedQ. D·octor, one other question. I believe yon say you prescribed neosalvarsan. What did yon say you prescribed f
A. I did not mention neosalvarsan in this court room.
.Q. What did you say you prescribed?
A. I said Fowler's solution.
Mr. Pickett: I object to the Commonwealth's Attorney
trying to take advantage of the witness. It is not the first
time.
The Witness : He is not taking any advantage of mP..
Mr. Farr: May it please the Court; I resent Mr. Pickett's
remark just as deeply as I can, sir. I resent his insinuation
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that I am trying to take advantage of this witness. Mr.
Marsh called my attention to the fact that I misund~rstood
the witness, and I asked the question in all sincerity.
The Court: He said you do not take advantage of him.
Mr~ Farr: .A.nd T did not try to, either, sir.
The Court: I do not think you did.

By Mr. Farr:
Q. Yon warned Mrs. May against over-exercise, did . you
uot, Doctor!
A. Over-exercise, excitement, shock of any kind•

.

page 198

~

Q·. Over-exercise is just as important as freedom from shock or excitement 7

A. Yes.
Mr. Farr: Thank you, Doctor.
RE-DIRECT EXAMINATION.
By Mr. McCandlish:
Q. Doctor, something has been said about your charges
to Mrs. May in this case. Tell the jury whether you made
any different charges against Mrs. May than you would mak-e
against any of your other patients for similar services Y
A. I made that statement to these gentlemen, that I
charge $50 where I am called from 20 to 30 miles away from
home in consultation..
Q. Yes, sir, I understand that, but I am asking now wh~ther
the bill you rendered against Mrs. May is in conformity With
your usual and ordinary charges for work of that character 1
A. It is.
Q. After this attack in February, 1930, you have testifi~d
you had called to see Mrs. MayY
·
.A.. Yes, sir.
Q. I ask you to tell the jury, after getting a history of the
case, what in your opinion produced the condition in which
you found her when you were called to see her 7
Mr. Farr: Did you not go into that on direct examination
·of this witnessY I think you did.
}.fir. McC'andlish: ·You went all through it on cross examination, and I simply want to get the record straight.
Mr. Farr: We will never stop, because if you are going
to open it up again-

-~--

--
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The Court: I think he already testified that the
shock that was related to him by the husband

caused it.
~Ir. McCandlish: .All right, sir; that is all; if that is in the
record that is all I want.
The Court: l-Ie said it was the culminating point. Are there
any further questions?
~{r .. McCandlish: That is all, thank you, sir..
(Thereupon, at 3 :45 p. m., a short recess was taken. .At
the expiration of the recess, the following proceedings were
had.)
Thereupon

DR. JOHN P1JGH Sl\1:ALLWOOD,
was called as a witness by and on behalf of the plaintiff, being first duly sworn, was examined and testified as follows:

DIRECT EXAMINATION ..
By Mr. McCandlish:
Q. Doctor, will you state your nameY
A. John F. Smalhvood.
Q. Where do you reside T
.A. Falls Church, ~Virginia.
Q. Is the place where wlr. and Mrs. May lived in Fairfax
County or Arlington County¥
A. Fairfax.
Q. How long have you been practicing medicine, Doctor?
A. Since the 17th day of ~{arch, 1884-46 years-I reckon
about that time, isn't. it¥
Q. Do you regard yourself as a specialist, or a general
practitioner?
A. General practitioner.
Q. To what extent have you been engaged in
page 200 ~ the active practi~e of your profession t
A. All the time-nothing else.
· Q. Did you go to a medical school, Doctorf
A. I went to the University of Virginia, University of
:1\farylaud, and Bellevue Hospital.
Q. Did you gTaduate from any of those institutions f
A. From the University of Maryland.
Q. Do you kno'v ~irs. ~fay, the plaintiff in this case f
A. I do.
Q. Do you recall being called to see her in February, 19301
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A. Yes, sir.
Q. Do you recall the day, whether it was the 21st of Feb·
ruary or not?
A. It was about the 26th of February late in the afternoon;·
I should say around about 6 o'clock, if I remember correctly.
Q. About the 26th of February?
A. Yes, sir.
Q. Who called you, Doctor f
A. Mr. ~Iay called me.
Q. How soon after receiving the call did you go'
A. Right away. I left a good dinner because she seemed
to be in a very upset state of mind and wanted me to come as
quick as I could, so I left my dinner, did not even stop to eat
my dinner. That is the reason I remember so distinctly. I
had a mighty good dinner that evening and did not stop to
eat.
Q. How long after did you get out to the ~fay home 7
A.. About 10 or 15 minutes.
page 201 ~ Q. After arriving there tell the jury what you
did and what you found.
A. I went in the house and J\fr. 1\1ay seemed to be terribly
upset, said his wife 'vas very ill. I went in the bed room and
she was on the bed and I made an examination. She could
not talk, and she could not lift her left hand or left foot. She
'vas completely paralyzed on her left side, and her tongue was
paralyzed.
I said, "Well, what happened''f Of course I didn't know
anything that had happened ; and I said: '' "\Vha t happened'' 1
He said: ''Well, she has had a. terrible fright.''
I said: ''In what way~''
Then he went on to tell me then that some gentleman had
come in and frightened her and threatened her that he would
put her in jail, and all like that; and, of course, she was paralyzed.
I never said anything. I just did what I could for her to
relieve her symptoms; and I think I went to see her every day
twice a day, or every other day at least for five or six weeks.
She gradually got better.
Q. How was her speech affected when you first went out
there?
A. She did not have any. She did not have any speech;
she could not talk-she mumbled-but she could not talk.
Q. You say you were out there very often during the next
four or five weeks Y
A. I 'vent every day, and I think the first day I went hvice.
I have it set down, but I did not look it up. Then I went
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every other day-treated her right along like l
would anybody else, you know.
Q. I-Iow long·did your visits to her continue? ·
A. She is still under my care now.
· Q. She has been under your care during the entire time Y
A. The entire time. Of course, I have had other treatment rendered to her in an electrical way. I have been sending her to Washington to a party to have. a certain kind of
electr2city that I thought she needed for her condition, and
things· of that kind; but she is still under my care.
. Q. You say you received a statement from her husband as
to a shock that she had had t
A. Yes-threatened to put her in jail-I don't know what
all-punish her, or do something that way, and she just reacted to it, whatever it 'vas: That was the history I obtain~d.
You generally ask the history of a case when you first
go_in.
Q. You say when you first went in you said "What happened". What do you mean by that?
A. I saw the woman lying in the bed; she could not move.
I spoke to her and she could not answer me.
Q. What were you driving at when yon said "What happened"?
A. I d:d not know whether she had had a fall or somebody
had had a fight among themselves and he had hit her over
the head, or what; I did not know what had happened; I
just said, ''What happened''? I wanted 'to know how she
got in that condition. She might have fallen off the roof of
the house.
Q. As a doctor to what did you attribute her condition Y
A. I could not attribute it to but one thing, to
page 203 ~ what she had gone through with. That is the only
thing I could attribute it to.
0. What is the diagnosis, Doctor T
A. She has a one-sided paralysis of the left side.
Q. What kind of a paralysis T
A. It is what the doctors call a hnmaplegia, a one-sided
paralysis.
Q. What is a hemaplegia?
A. It can come, as I said, from a shock; it could come from
a minute rupture of a small artery in the motor function tratc
of the brain-any of those causes will bring it on. If a person has arterio sclerosis, hardening of the arteries, lifting
heavy weights will cause the rupture of an artery sometimes
and you have a paralysis ..
page 202

~
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Q. What has been the history of her case sinc_e you first
saw her with reference to improvements?
A. There has been a slight improvement, very slow.
Q. Very slow?
. A. Slow. There has been a slow improvement in her
speech and in the paralyzed muscles.
Q. Is she still suffering from that 1
A. She is ; she has pain in different parts of the body where
those nerves supply those muscles. She often suffers from
violent headaches on that left side, down her back and arms
and legs.
Q. What is your opinion, Dotcor, as to whether her injuries
are temporary or permanent Y
.
.A. I do not think she is ever going to get well. That is
my honest professional opinion. I have never
page 204 ~ seen a case of paralysis get well. I have seen
them improve but I have never seen one fully recover. I save seen them in hospitals under the best of care
and treatment, and seen them right out here in this county,
}~airfax County. That is personal experience I am speaking
of now.
Q. In your diagnosis of her case did you have the history,
have you had the history of a previous attack that she had
in 1927?
A. I did. A long time afterwards I found that out when I
had a doctor come out there who had been her family doctor
in town. ~Ir. May wanted him to see her and I told him
that he could have anY. doctor in he wanted to., that it was
agreeable to me to meet any of them. So Dr. Magee came out
there one dav and went over her.
Q. You did then learn about the previous attack?
A. That was some time afterwards, I do not remember
'v.hen, that I learned that he had treated her in a similar
case. I think she said she had the flu. I think that it was that
condition came about-a flu infection of the spine. Sometimes it does, you know, with influenza-sort of an infantile
paralysis, so-called.
Q. Doctor, did you render any bill to Mrs. May for your
services in this caseY
A. Yes, sir.
Q. Do you recall what your -bill is Y
A. Yes, sir. $450 up to the present.
·
Q. 'Vill you tell the jury how many visits you have made
to her in the 15 months you have been attending- her7
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A. No, sir. I have it in my books, but I could
pag·e 205 ~ not tell you exactly the number of visits, but it
was every day for :five or six weeks, and as· I saicl
twice a day, and then every week, mighty near, since, for 15
months, averaged about 30 a month. That is mikhty cheap,
I think.
Mr. McCandlish: You may take the witness.
CROSS EXAMINATION.

By Mr. Ball:
Q. You are not on an annual retainer, are you 1
A. What'
Q. You are not on an annual retainer 'l
A. No, not yet.
Q. You are being paid by the visit f
A. Supposed to be; yes, sir.
Q. You cannot estimate the number of visits that you llave
made1
A. I would not like to do it, but I have my records at my
house.
Q. What do you charge a visit f
A. $3 in the day time and $6 at night where the lady lives.
I have different prices for other places, of course, you know.
Q. And you w·ent there during the day time or at night time,
did yon?
A. I did.
Q. Can you approximate the number of visits-you made at
nig·htY
A. Why, I charged extra for some consultations I made
in Washington.
Q. How many consultations did you have in
page 206 ~ Washing·ton, ~octor?
A. I went ·over there once.
Q. That was with Dr. HicklingY
A. With Dr. Hickling.
Q. That was in preparation for this trial¥
A. Yes, I reckon.
Q. What did you charge for that?
A. I suppose I ough_t to get $25 for that. These other doc~
tors charged $50 to come to Falls Church.
Q. You· charged $3 to $50 and $50 to Falls Church?
A .. Who charged $3 ~
Q. The Cloctor testified tha.t he charged $3 to Clarendon,
but $50 to Falls Church.
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A. I charge $5 to Clarendon myself.
Q. What is your charge?
A. $5· in the clay tin1e and $10 at night.
Q. You charge $2 difference to go to Clarendon but he
charged $47 difference to go to Falls Church. Have you sent
them a bill?
A. Yes, Mrs. J\tlay has got it.
Q. You have mailed that to 1\!Ir. 1\Iay?
A. I gave it to him personally.
Q. When was it given to him~
A. Last week same time.
Q. Did you give it to him in writing7
A. No, by ·worth of mouth.
Q. Just by word of mouth 7
A. Yes, sir.
Q. Ho'v much have you included in that for testifying here,
· Doctor?
page 207 ~ A. Not a penny. I am going to charge for this
visit up here, though.
Q. What are you going to charge them for it, Doctor~
A. $25. I have been here nearly all da.y and have some
people to go out to see now; they are ·waiting for me.
Q. When they called you in they did not tell you anything
about a paralysis they had before, did they?
A. No, I do not think they did, on that particular night,
you know everybody 'va.s so excited and all, and the fact we
were working on the lady.
Q. And you diagnosed it as paralysis right away, did you,
Doctor?
A. I did. There is no question about it.
Q. She was totally paralyzed in the left arm and left leg 7
A. Yes, and tongue.
Q. And her speech 1
A. Yes.
Q. And tha.t is a terrible calamity to a woman. Could she
move l1er hand or turn her arm at all f
A. No, sir; she could not.
Q. Not a bitf
A. No, sir.
Q. Could not move her tongue, even?
A. We had to turn her over. We thought she was going to
die that night; thought she 'vas going to die.
Q. Are you sure whether it w·as the 25th or 26th?
A. It was the 26th. I am certain of the date. I told you
why I remembered it.

--~~--
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Q. It was the 26th that you were called Y
A. Yes.
Q. When did you go back the next time f
A. The next morning, the next afternoon.
Q. And you kept going back daily'
A. I did for five or six week~.
Q. For some time she could not ·even move her armY
A. Not right away, but she gradually got better.
Q. They did not tell you that she had been overworked,
or anything of that sort at that time, did they?
A. No, sir, not then.
Q. Did not tell you she had been doing a man's work as
well as a woman "s work?
A. There wasn't any man's work for her to do that I saw.
Q. Whatf
A. There was not enough for a man to do, I say.
Q. Did they tell you they had 1,500 chickens there to be
looked after; did they~
A. Yes.
.
·Q. It is a right good man's work to look after 1,500 chickens, is it not Y
·
A. I do not know anything a·bout the chicken business.
Q. They did not tell you that at all?
A. No, sir.
.
Q. They did not tell you that she had had one case of complete paralysis on the left side and two cases of flu within tho
last three years prior to that, did they?
A. I got the historylater.
You cannot always get the
· history right at the time.
page 209 ~ Q. What information did you have at the time
· of the diagnosj s?
A. He told me about this sudden shock.
Q. That is all he told you about T
A. That is all. When you are called in to see anybody
sick like that you haven't got time to go into the full history
of the case. If you take a person to the hospital it is three
days before you get the full history of the case.
Q. Suppose that you had been told she had been overworking and they had not told you that she had had that shock
you would say then that it had come from the overwork,
wouldn't you Y
A. I do not know what I would have said.
Q. Suppose they had told you that she had had paralysis
two or three years before and had not said anything about
any recent happenings; you would have said it was on account of the prior paralysis, wouldn't you Y

page 208
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A. I would say that through the history of all cases of
paralysis they have a tendency to have a recurrence.
Q. Yes.·
A. And if I just had that one point naturally I would
think it was a tendency to recur, you rinderstanld if I just
had that one particular point to go by.
Q. If you had had such a history would you not have sald..
that mjght have caused it?
.A. When you find a man's wife there apparently dea(l. ot
dying you do not take the history right away, Mr. Ball,'Iike
that; you cannot do it.
.
Q. Is it not a fact' that paralysis very often
page 210 ~ happens without any apparent cause to the same
at the timet
A. I do not know about that.
Q. Lt does happen without.you being able to trace the apparent cause; does not that happen'
A. Y o.u can trace the apparent cause if you have· the patience and time to trace it out.
Q. What do you mean if you have the time!
A. Well, yon can test your patient and gradually worm
out of them something that might have brought it on, like
lifting and straining.
_
Q. vVould that cause itf
A. If there was a bad condition of the arteries; and in an
older person it depends on the man's arteries.
·Q. Fatigue might cause it, might it not, Doctor¥
A. No, not paralysis.
Q. Overwork might cause it if it has been known befote.
A. I would not say it was caused by overwork. I do not
believe I have ever seen a case brought on by overwork.
Q.. In the case of a person who has one-side paralysis might
not a recurrence be brought on by overwork?
A. No, not overwork-some other cause.
Q. How about worry?
A. I do not think that it would.
Q. How about a run-down condition f
A. I do not think that would do it. Yon have got to have
the combination.
Q. Could that cause it 7
A. I would not say it could sir, not alone; not
page 211 ~ by itself it could not.
Q. ·Either one of these things I have mentioned
could contribute to it?
A. It certainly could.
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Q. And a combination of two or three of those, worry, fatigue,. overworkA. Fright.
Q. Might cause it f
A. 1tes, sir.
·
Q. 1 mean might cause it 'vithout fright 1
A. I would not say that.
Q. Do you mean that paralysis comes from fright, Doctor 1
A. No, not always, but I say those conditions contribute- depending· on the age of the individual, sir.
Q. What was her blood pressure; did you take it'
A. I did not take it that niglit.
Q. Have you attended her before that night¥
A. I saw her about two years before on one occasion when
the house burned up. I was called over in a hurry. I went
down. Then she had a little nervous upset but I only made
the one visit. That was back in 1928. 1 do not remember
what month it was now; I have forgotten.
Q. And she "ras nervous at that time when you were up
there a.t the time the house burned down. Did she not tell
you tha.t she had had a stroke of paralysis prior to that and
was afraid of a recurrence¥
A. I could not say about that, sir. That is 1928, three
years ago.
Q. I believe you said, Doctor, that you had
page 212 } never seen a case of paralysis from which a patient completely recovered~
A. I never have. I want to see one.
Q. And this lady had not completely recovered from the
paralysis of 1927 when the second attack came on in 1930.
That is right, is it not?
A. I do not know about that. In 1928 when I was called to
see her she was just nervous then, you kno,v, but she was not
paralyzed like she is now. To my knowledge that was the
first time I had ever seen her.
Q. But in your opinion she could not have completely recovered from the paralysis in 1927?
A. That condition had never completely recovered, and as
I say, there was a tendency to recurrence, and many things
could bring that on again.
}fr. Ball: That is all.
Mr. McCandlish : · That is all.
Whereupon
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DR. D. PERCY HICKLING,
called as a witness by and on behalf of the plaintiff, being first
(July sworn, was examined and testified as follows:
DIRECT EXA:h1INATION.
By J\{r. McCandlish :
Q.. Will you please state your name for the record, Doctor?
A. D. Percy Hickling.
Q. And where do you reside 1
A. Beg pardon~
Q. Where do you reside 1
.A. Washington, D. C., 1304 Rhode Island Avepage 213 ~ nne.
Q. 1\:nat is your profession?
.A. Physician.
Q. Have you specialized in any line or lines 7
.A. Yes, mental a11d nervous diseases.
Q. Did you graduate from any medical university or college?
A. Georgetown :hfedical School, 1884.
Q. Since that time to what extent have you practiced your
profession 7
A. .At first I did a general practice and then specialized,
as we call it, in mental and nervous diseases, and finally for
the last probably 18 or 20 years I have limited my practice
to disorders of the nervous system.
Q;. What experience have you had with diseases of the
nervous system?
A. I have l1ad a very active experience. My practice at
the present time is largely a. consultive practice, seeing cases
in consultation with other physicians. I have been teaching
it at Georgetown nfedical School for 20 years and I have
been in charge of that department of the Gallinger 1\Iunicipal Hospital ever since it has been Gallinger Hospital, and
long before; I am in charge of that department at the Georgetown University flo spital; and I am consultant in that depat:tment at the Providence IIospital in Washington.
Q. Do you belong to any medical society, or organizations 1
A. I belong to the . .<\merican l\Iedical Association. I belong to the ...L\..merican Psychiatric Association, which is a special association of physicians who are devoting
page 214 ~ their life work to mental and nervous troubles. I
belong to the W ashiugton Society of 1\Iental and
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Nervous Diseases. I belong to what we call the National
Psychotherapeutic Association, psyc~o meaning mind, ~d
therapy meaning treatment of the nnnd; we have a special
association of physicians all over the country who get together at various times once a year and sometimes twice a
year for the purpose of discussing and studying nervous
and mental conditions.
Q. Doctor, have you had any consultation with doctors who
have treated ~Irs. May?
·
A. I have.
Q. With whom Y
A. With the two doctors who have preceded me, and in
your presence a.t my office about ten days ago, approximately.
Q. Prior to that time had you been called to make any examination of Mrs. J\llay Y
A. I had.
Q. Did you make that examination, Doctor T
A. I did.
'•
Q. Have you ascertained the history of her caseY
A. I have.
Q. And what is your diagnosis as to 1\{rs. May's trouble¥
A. Mrs. May, if I might tell it in my O\Vll way, came .to
my of;fice with her husband for the purpose of being examined .
.As she entered the office she \Valked very much as she did
today as she walked along here to take her seat. She had a
cane and a crutch. She showed a paralysis of the left leg,
foot, and dragg·ed it in that almost characteristics way when
she attempted to walk.
page 215 ~ I found later on, on a more complete examination, tha.t she had a partial paralysis of her left
arm, no strength in it, and inability to raise it at any' height
above her shoulder. When I attempted to help her the
muscles resisted so that it was impossible to get it higher, and
then it dropped to her side as if it had been a stick.
When she commenced to talk to me she showed a decided
paralytic condition of the vocal chords. She would utter
her words with difficulty, and between the words she would
stutter a_nd stammer.
I asked her to tell me about it, and she told me that she
had been in very well and good physical condition for a period of two years until the night of February 20, 1930, about
the year before, when a man had entered her house, entered
her_ room and was very boisterous and very violent, shaking
his fing·er at her, and telling her that he was a lawyer, that he
had money, and that he was going to put her behind bars.
The reason she told me that he said was because she had been
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talking about him. that she had said that this man gave a
woman silk underwear, a fur coat, an automobile, and th~t_
he said she had accused him of parking in front of her hous&
with this woman until late hours of the night; he was v·ery
violent and said he would make her retract it, and wanted
her to sign a paper stating tha.t those statements were untrue; that even at the time she became highly nervous and
she refused to sign any paper ; and that when the man left
she was there she was not sure of the time, certainly 15 ·or
20 minutes, that she was entirely exhausted.
·
·That night she felt, and the next morning it
page 216 ~ seemed worse, a numbness, a numbing and tingling in her left side. The next morning it was
very pronounced, and that she had been getting worse. She
said that the next day she did not remain in bed, but she was
feeling nervous and miserable; that she did not sleep any
that night. The next day she was a little better, but still
highly nervous; that on the fourth day after this the man
came back, acted in about the same way, not quite as boisterous, but very brutal and still threatening her, did not remain
quite as long-about 15 minutes she thought, as near as she
could judge-and had the paper with him and demanded that
she sign it; that she immediately went into a highly nervous
condition and felt fainty; and from that time on seemed to
get rapidly worse inasmuch as she lost the power of speech ;
she lost the ability to use her left side; and she has been in
that same condition practically every since, better some days
and worse others, but the worst part of it of which she complained was the severe pain all over her left side, especially
above her eye on the left side, her left shoulder, and her left
elbow just at the point of the elbow.
On examination she said that her foot, left foot, in addition to her inability to use it, and weakness, that it was blue
and looked funny. I examined the leg very carefully and
found that the toes of the left leg were somewhat enlarged
and that the foot was somewhat swollen; that the toes appeared whiter than normal, and whiter than the toes on the
other foot .. There was swelling of the foot below the ankle,
and a blueness of the skin.
The upper part of the calf of her leg, or the uppage 217 ~ per part of her leg, and the thigh, showed a peculiar, mottled appea.ranee-some parts would
be-on inspection the skin would look whiter than the other
limb, and other places would be very blue and congested, and
a dark reddish hue.
·
.
The sensation over her left side was markedly diminished,
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she had feeling, but there was a numbness. She could not
discern the prick of a. pin which I used, a. testing pin, on
the left side as sharply and acutely as she could on the right
side.
In addition to that her strength was greatly diminished,
the left hand had practically no streng·th in it at all. The
right hand was of normal strength. In addition to that
I tested the reflexes. The reflexes were much diminished on
that side. On the right side the reflexes were somewhat exagg·era.ted.
She had an anaethesia, or loss of sensation, of the left eye.
I could open the eye-lids and put my finger across the eye
and she would not even wink; it was insensitive to the touch
of my fing·er. There 'vas an unusually sensitive reaction to
the skin over her neck and chest. By stroking it with a dull
pointed instrument it would have a. red line which would remain there for some time. We call that test, or symptom of
this condition, a dermographia, that is skin writing-you
could write with your finger, mark it on there and it gets red
a.nd you can read it, and it remains for some time. We call
that dermographia.
She had, in addition to that, some modifiea tion of her field
of vision, as we call it. You know, if you close one eye you
can see to that point from this corner and over
page 218 t there the other corner. That is what we call the
visual field, the span that the eye can see without
moving. With her the visual field was narrow. She could
see only a limited part of the field that she would see if she
had not this condition.
Q" Doctor, as a result of your examination of her and the
history that you secured of the case, 'vha t is your diagnosis
as to her condition and the producing cause of that condition?
A. The diagnosis, looking at it superficially, would be a
paralysis of the left side, as one of the doctors sugg·ested, a
hemaphlegia. She has that.
The cause of that has been evidently in this case a nervous
shook. ::Mental shocks which are so severe that they cause
mental and nervous disease conditions we call those injuries
traumas-nervous trauma. She has received this nervous
shock, and as a result of that nervous shock not only bas
paralysis, but these other symptoms that· I have described
have followed.
Q. Did your history of the case as you received it include
any statement as to a somewhat similar condition in 1927 t

R. Agee Bowles v. Mae F. 1\Iay.

161

A. She told about tha.t and told me about her surgical operations, but owing to the fact that sheQ. Did your1\tfr. ll,arr: Let the 'vitness finish.
The Witness: She had entirely recovered from the operations, from this attack and had two years of normal health, I
did not g-o into the cause of that condition.
·
Q. vVas that a matter that you also had dispage 219 ~ cussed with her physician who attended her at
that time~
A. What is that'?
Q. J)id you discuss that 1927 illness with Dr. 1\'Iag-ee, who
was the attending physician at that time?
.A.. I did.
(~. And did you answer my question as to 'vha.t you think
is the producing cause of her present. condition, in your opinion!
A. The mental shock which sl1e received in Febn1ary, 1930.
Q. Doctor, assuming that l\irs. ~:fay is now 31 years of age,
and that she did have a somewhat similar attack in 192-7-I
think it has been testified in August, 1927,-would that affect
your opinion as to the producing cause of her present condition?
J\{r. Farr: Just a second, please, Doctor. The question is
objected to on the ground that it omits from the hypothesis
stated the following material facts: The surg-ical operation,
the attacks of flu, her sickness attendant 'upon a. .fire at her
house, and the labor that she performed in helping to rebuild the house, in helping to take care of 1,500 chickens, and
the subsequent attack of the flu that it has been testified sl1e
sustained. We submit that a question of that kind should
state the entire hypothesis upon which it is predicated.
The Court: O~ve'l·ject-ion overruled.
lUr. Farr: Exception noted.
Q. Answer the q nestion.
A. Now, read the question.

(The reporter read the pending question.)
page 220

~

A. It would not.
Q. Doctor, what is your opinion as to· whet her
or not 1t£rs. 1tfay's injuries are permanent?
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A. Mrs. May's condition, as I found her, under good treatment and under proper environment, proper surroundings,
l1as a chance, and probably will recover in time. It will take
some time, some long time; and if she does not receive any
treatment, or if her environment is not healthful, or if it is
harmful in any wa.y, she will possibly, and probably get
·worse. It is only a. very, very few of these cases-occasionally we find them that they continue that way indefinitely, they
do not get well-but the majority of them, in fact all of them
under proper treatment get well in time.
Mr. McCandlish:

Take the witness, Mr. Far-r.

CROSS EXAMINATION.
'

Bv Mr. Farr:
·Q. You differ with Dr. Smallwood, that paralysis is curable'/
A. I do not differ with him on that point. He was speaking of one type of paralysis, and that type is not entirely
curable, as he said himself.
Q. He was speaking of this type and said it .was not curable.
A. He was speaking of the organic type.
Q. That is your conclusion.
A. From what he said, yes.
Q. You have not been called upon to treat Mrs. May, you
have merely been employed to testify in this caseY.
page 221 ~ A. I was employed to examine her.
Q. And testify in this case?
A.· And give an opinion, and testify in this case.
Q. That is quite a large part of your practice, is it notY
A. No, sir; it is not.
Q. Are you not frequently called upon as an expert witness?
A. I am called upon, but tha.t is a small part of my WDrk.
Q.. How frequently are you called upon, Doctor, in the
course of a. month to testify as an expert in cases in and
around VVasbingtonY
A. Probably four or five times a. year.
Q. Only. four or five times a yearY
A. In cases of this kind, yes.
Q. How frequently are you called upon, Doctor, in the
course of a year-how frequently have you been called upon
in the year 1930, to testify as an expert witness in damage
cases!
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A. Oh, not probably more than two or three times. .
Q. S'o you limit your appearance in court, then, during the
year 1930 as to only two or three times Y
A. l have no record, but speaking from memory I would
say yes.
Q. What is your fee for making this examination and coming out here to testify 7
A. $100.

Q. Has that been paid, sir 1
A. It was paid me the day I had the consultation, in my office. I am not sure of the date.
Q. Did you decline to appear without payment of the feeT
A. Beg pardon?
Q. Did you decline to appear without payment of the fee Y
A. I did not.
Q. Now, Doctor, from this long recital you have given us
you found that Mrs. May has been and is suffering from paralysis, did you not 1
A. Put it that way if you want to get that as a conclusion;
you are welcome to it.
Q. That is what it means, does it not Y
A. No, it means a great deal more than that.
Q. What does it mean?
A. It means a decided upset of her whole nervous· systemQ. And that isA. Both the · sensory nervous system, the motor nervous
system, and the sympathetic nervous system. .
Q. Is that a concomitant of paralysis Y
A. Not necessarily.
Q. It very frequently is, though, is it notY
A. In these cases, yes.
Q. You say that you base your diagnosis on the· statements
made to you by 1\:frs. May at the time of your examination Y
A. I did not.
Q. You did not base them on anythingA. J\£y diagnosis is based on my personal examination.
Q. I mean as to the cause of her condition.
A. The cause was due to the statements which
page 223 ~ she made to me and the statement of her husband who was with her, which confirmed it.
Q. And predicated solely on that statement you say that
shock caused this. That is correct, is it not 7
.A. No. I would say that this condition is only caused by
severe mental shock.
Q. And you received your recital of that shock from the

pag~ 222 ~
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plaintiff, the party most interested, and her husband, did
yo.u:·not, Doctor1
A. I did; and I think the same thing is in the declaration
which is before the Court.
Q. You read the declartaion and studied that, did you Y
A. I have. I have read the declaration since that time.
Q. Did yon predicate it on what is in the declaration f
A. No, sir, because I predicated. my opinion after my examination of Mrs. l\1ay.
Q. What was the occasion of your reading what you referred to· as. the .declaration in this case·?
4,. It was given to me by the attorney.
·Q. I see, sir. You say that l!Irs. May in her detailing this
conversation that took place said this man shook his finger. in
her face¥
A.. At her, I said.
Q. Shook .it at herl
A. Yes..
Q~. She made that statement, did she y·
A. As far as I can recall.
Q. Are you just as positive in your recollection
page 224 r of that question as you are in the other portions.
of your testimony¥
A .. I would say that I was.
Q.. Will you sayA. I said that is my best recollection.
Q. Are you as positive in your recollection of that as in
your recollection of the rest of' her testimony 1
.A. No.
Q. You may or may not be wrong on that Y.
A. Possibly.
Q.. You also said tha.t she told you this man entered her
room~.

A .. She did.
Q. Are you positive she made that statement?.·
A. That is my testimony.
Q... And you are positive she told you tnaff'
A. To the best of my knowledge and belief' she told me·
that.
Q•. All right, Doctor. I believe that you said this examination was made in your office· in Washington. with the husband
present?'
A. Yes, sir.
Q. That was about ten days ago, I believe you said?.
.A.. No, that was on Febraury 13th of this year.
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Q.. And then in a subsequent conversation the doctors who
have testified in this case were present 1
A. That was in my office.
Q. Who was present on the O<!casion of the two conferences?
A. The two doctors· who have testified before
page 225 }" me.
Q. Dr. Smallwood and Dr. 1\:f:agee?
A. Yes, sir, and the attorney.
Q. ~Ir. ~IcCandlish ~
A. l\fr. l\fcCandlish; and ~Ir. :Niay was present at that
conference.
Q. When 1\frs. J\riay came to your office for the examination,
sir, I understood you to say that she told you that prior to
this occasion in F'ebruary, 1930, about two years prior thereto, she had been in what kind of health 1
A. Sl1e had been in good health.
Q. In good health. You are positive she made that statement'
A. To the best of my knowledge and belief.
Q. vVhen did you first learn anything of this sintilar
trouble 1\tir. 1\tic.Candlish referred to, of a total parlaysis of
both her left arm and leg1
A. She told me that at the time.
Q. Did she tell you what kind of paralysis it 'vas 1
A. .She did not. She used the term ''paralysis'' as I recall. She told me· that she could not use her left arm and
leg and was confined to her bed for some time.
Q:. For how long~
.
.A. My impression is for four or five weeks.
Q. And how long did she tell you she was recovering from
that?
A. I have not that in mind, but my impression is it occupied about a year of her time-not quite a. year.
Q. Did she tell you that she had had the flu 1
A. She did not.
page 226 } Q. Did she tell you that that collapse that
caused that prior paralysis was the result of over'vork at the Palais Royal; that sl1e collapsed on a. returnA. You mean the first attack?
Q. Yes.
A. She did not.
Q. Collapsed on return from her vacation?
A. She did not ; she did not.
Q. All right, Doctor.
A. That matter, as I have stated, I did not go into because
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of the complete recovery for a. period of two years. I did
not go into the operations because they had been performed
and according to her statement she had made a complete recovery.
Q. So you depended entirely, and depend now entirely
in your opinion as to the cause of this, upon the correctness
and accuracy of Mrs. ~{ay 's statement Y
A. No, sir.
Q.. That two years prior-just let me finish and you can
'probably answer my question better, although I expect you
can before-that two years prior to the time of this attack,
namely February 21, 1930, she had been in good health 7
A. She told me that.
·Q. And you predicated your conclusions upon the acc~racy
of that, did you, Doctor; and you now predicated it upon it!
A. As I started to tell you, these symptoms are just as _
plain sympto_ms of a. traumatism, a mental traumatism, a fracture, a. broken leg· is the result sometimes of an automobile
accident.
page 227 ~ The symptoms we make a diagnosis on were
given to me in part subjective, what she felt, and
greatly as I have indicated, and mostly, through objective
symptoms which I have tried to describe to you. That condition is due, and as far as I know is only due, to a mental
wound, a mental shock.
Q. Now, Doctor, my question, if you could give me a little
more pointed answer I would appreciate itA. I will try to.
Q. -was if. you are not basing your conclusion that you
have expressed here as to the cause of Mrs. May~s present
condition entirely upon her statement to you, sir, that for two
·years prior to this occasion when she claims to have sustained this shock, that she was in good health?
A. As I told you, no, I did not.
Q. All right, sir.
A. She made those statements, and they had a value in
the formation of my opinion, but my opinion was formed on
my examination of her condition.
Q. All right, sir. Assuming, Doctor, that a patient has already suffered a stroke of paralysis confining her to her bed,
we will say for a period of four or five weeks, which took a
period of a year to correct itself; that thereafter that patient
ba.d been shocked as the result of a fire destroying her home;
that subsequent to that she had had a severe case of the flu;
that she had labored in and around helping to build the home,.
tacking on shingles on the house and helping to lay the roof;
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that she had done the household work for herself and husband and had aided in taking care of and raising 1,500 chickens-those faets coupled with the past history of
page 228 ~ paralysis would have, ~n your opinion, ·sir, what
·
force and what value in determining the cause of
Mrs. May's present condition?
Mr.. MeCandlish: Just a. minute before yon answer. I
object to the question, if your Honor please on the ground
that it is vague and indefinite. It ~mbodies the statement that
she was taking care of 1,500 chickens. The testimorty in the
case i·s that Mr. May himself, mornings and evenings attended
to those chickens and that while he was away during the day
that Mrs. May did look after the chickens.
1\:Ir. Ball: The chickens had gone to bed before he got
home.
1\Ir. McCandlish: You question implies that it took a great
deal of work whereas it may have been but very little work.
In order that the doctor may answer the question intelligently it should be more specific; and in reference to these
household duties the size of the house she had to attend to
becomes impota.nt, what house cleaning she had to do; and
the question as to helping to build the house; as far as the
question goes sl1e might have put most of the roof on whereas the testimony shows that she did but very little. I say
that that is not fair to the doctor; and I object to the ques.tion for that reason. It must be more specific in order to enable him to answer intellig·ently.
The Court: The objection is overruled. He can answer.
Mr. ~1c0andlish We save. the point.
The Witness: Wha.t you have outlined did engage my attention. I weighed it, but she told me, and if you
page 229} have heard her tell me of the pride which she
had in the chickens it was not work out there;
and probably you are aware of the fact tha.t hard work d-oes
not hurt anybody if you are enjoying it and profiting by it.
It is work under duress, strain and stress; it is the worry;
it is not the work thafhurts us in this line near so much as
'vorry. Worry is what causes the touble; and if she worked
with these chickens, and worried and fretted and was unhappy with it it would have been a factor. I weighed that
by questioning her about it, a.nd I found that. she was happy,
and glad, and enjoyed working with the chickens; if was a.
pleasure; it was a. help and not a hindrance, and not a ca:usa-
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tive f~etor; but it did impress me· as I analyzed it, as being
an -advantage to her health, and not a detriment.
Q. Did she likewise enjoy the flu¥
A.. I did not sayQ. I asked you to give me a statement a.s to 'vhat value
you attached to the various factors I enumerated. .
A. I tried to answer your question. Coming to the flu,.
as l have told you, she did not tell me about the· flu,_ and I
did not weigh that.
Q.. Did you attach any value to itt
A. Dcr I attach a value to it Y Some, yes; but thousands
of people have flu; and I never saw a case of flu followed by
a condition, a neurotic condition such as tbis lady suffers from
now.
Q. You differ with Dr. ~Iagee who says a great many people
do not get over the flu.
A. I do not. }'!any people die with the flu,
page 230 ~ many of them.
Q. Yes, sir.
A. You do not get over the flu; but it did not produce this.
Q. Then you do differ with Dr. 1\llagee that often you do
not get well of the flu and it leaves bad results~
A. I did not say that.
Q. What do you say Y
A. A broken legQ. I 'vas ·asking about flu, sir, not a broken leg..
Mr. McCandlish I object.
A. I am trying to answer you in your own way.
Q. Not in my way, sir, in your way.
A. I told you that I knew nothing about her attac.k of
flu until I heard the doctor this morning state so-this afternoon. Now, then, if you will a$k me a question based on that
I will be glad to answer it, if I can.
Mr. Fru.,r: 1\fr. R-eporter, will you read my question to the
doctor!
The Reporter (reading) : ''Then you do differ with Dr.
that often you do not get well of the flu and it leaves
bad results? ' '

~fagee

Q. You told me about the broken leg. Now I am asking
.about flu.
.
A. Yes, surely Dr. l\fagee has been misquoted. You do not
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get well of the flu oi"' die of the flu. Sometimes the flu leaves
residual symptoms, but the residual symptoms which the flu
leaves are never the symptoms Iv[rs. ~Iay had at the time I
examined her.
page 232 ~ Q. Let's get back to what she told you about
the first paralysis. You have some opinion as to
what caused that, have you not?
A. I have not, because there is not enough data.
Q. I understood you to say that an attack of paralysis
such as Mrs. May had could only be caused by shock; is that
correct¥
A. I did not say so. I said that shock caused those conditions.
Q. Nothing else causes them 1
A. And another thing, we have a causative factor in worry.
We define worry as a long, drawn-out condition of shock,
while shock is worry condensed. So, worry will cause it,
but shock is the pincipal cause, as far as I kno,v. I have
never seen a. case, personally, with thes-e well-marked paralytic symptom·s that has been produced from any other cause
except shock, mental shock.
Q. Then assuming that the prior attack of paralysis was
of the same type as the present, that was likewise caused by
shock?
A. I would not say that.
Q. Would you?
A. No.
Q. Although it is of the same type~
A. I do not know that it is the same type.
Q. But I say assume that it is.
A. You are assuming that it is.
Q.. I have a right to do so, sir; and I would like to have
.
an ans,ver assuming that it be the same type was
page 231 ~ it likewise caused by shock?
A. I do not know.
Q. But you ought to know if it be the same type and you
say this type is caused by shock.
A. All right, if you want an answer of that kind I will
tell you.
Q. All right, what is your answer to my question,-Doctor7
A. She had an identical attack in you say 1927 or 1929,
wasn't it?
Q. She told you; you know when it was.
A. Identical with this, that it was due to shock, In my
judgment.
Q. What type oj: paralysis did you say this was?
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A. I told you that it was- a paralysis due to mental shock~
Now, then, if you want me to discuss the different kinds of
!'.mralysis, I will be very glad to.·
·Q. Some other time, Doctor. I jn:st want you to tell meyou used some technical terms, sir ; I was trying to decide
them in the words Dr. S'mallwood used. He said this wasA. Functional and not org·anic.
Q.. No, sir; it began with an H, I think.
A. Hemaplegia?
Q. Hemaplegia T
A. Yes, that was the term he used.
Q. Hemaplegia means what?
A. It means half paralysis, bema, half, plegia paralysishalf paralysis.
Q. Is that accompanied by cerebral hemorpage 234 ~ rhage?
A. Very frequently it is.
Q. Was this accompanied by cerebral hemorrhage Y
A. I do not think so. I think it is functional.
Q. Is there ·any shrinking of either one of Mrs. May's
limbs, either arm or leg?
A. Any whatT
Q. Any shrinkage or wastage?
A. No, sir.
,
Q. What does that indicate, a well-nourished nervous condition or what Y
A. It would if it 'vere ~wasting it would-is- that the way
·
you want it?
Q. Go ahead, Doctor, the fact here is no shrinkingA. Yes.
Q. What does that indicate?
A. It indicates tha.t the trophic nerve is not injured.
Q.. Now, Doctor, I understand that your final conclusion
as to the probable duration of this trouble is what?
A. I think I have described that.
Q. Not to me, sir. You did it on direct examination. I
would like to see how close you can come to the same de.scription again.
A. Oh, so that is it.
Q. That is it, exactly. I will be perfectly frank. That is
what I want it for.
A. This case, in my judgment, will g·et well in time if properly tre.ated, with the proper environment. Now, if she does
not have proper treatment it will not recover as
page 235 ~ soon, and possibly may not recover at all, and
other cases I have seen that been left to go on by:
themselves did not ever recover.
·
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Q. What do you mean by proper environment, Doctor 7

A. An environment-

Q. Happy home life?

A. Free from stress, strain, worry and excitement. That
would be one thing.
Q. That is an ideal environment, is it not, Doctor f
A. Beg pardon¥
Q. That is the ideal environment and the goal of the human
raceY
A. That is the environment which is necessary for some
of these cases; and that is the· reason w-e have to send them to
hospitals and sanitaria.
Q. You· did not r~commend hospital tr~atment for Mrs ..
May, did you 1
A. I think she would improve much more rapidly at a sanitarium.
Q. And you have not urged them to send her to a hospital
or a sanitarium Y
A. I have not indicated anything in the way of treatment
for her.
· Q. I understood y.ou to say, Doctor, that Mrs. May, when
she was giving a recital of the visit of this man-by the way,
she called the man's name, didn't you Y
A. She did not.
.
Q. She told you that after the first occasion, that m·st visit
that she commenced to feel numb all down that
page 236 } side Y
A. Yes.
Q. Immediately Y
A. After he left-a tingling.
Q. A~d when did she tell you tbat she lost her speooh Y
.A. She did not tell me when she lost her speech with any
degree of accuracy, but she said it was after his seeond visit
Q. I understood you to say that that was due to para~ysis
of the vocal cords?
A. It is a form of paralysis.
Q. Of the vocal cords Y
A. Of the vocal ·cords.
Q. How did yon determine that, sir~by a throat examina..
tion f·
.A. No, I did not.
Q. Well, now; how did you determine that?
A. By the history of the case and my knowledge ·of loss
of voice.
Q. You arrived at the conclusion, then, that 'it was paraly·
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sis of the vo~l cords merely by what you were told, and
your general knowledg·e of the subject?
A. Yes.
Q. By no physical examination at allf
A. I did not see her when she had that.
Q. In. other words, you did not examine her, Doctor?
A. When I examined her she had this stammering or stutte:ring, which is a form of paralysis, because it is loss of control.
Q. I understand, sir; and based on what she
page 237 ~ told you a.nd your general knowledge of the subject your conclusion was that it was due to paralysis of the vocal cords~
A. It is; yes.
Mr. Farr: That is alL
RE-DIRECT EXA}(liNATION.
By ~fr. ~fcCandlish :
·Q. Doctor, something was said about my being pr.esent in
consultation, or the conference that was held in your office.
Mr. Farr: You had a. perfect right to be there, 1\!Ir. McCandlish.
Mr. McCandlish: I understand; I am not fuss!ng about
tha.t. I wanted to ask: Was I present when· you examined
Mrs. May?
A. You were not.
Q. Had I seen you at that time or had any communication
with you?
A. Yon had not.
Q. That is all. Thank yon, sir.

Mr. Farr: That is all.
~fRS. ~fAE F. 1\IIAY,
page 238 ~
·
the plaintiff, called as a witness in her own behalf, being first duly sworn, \Vas examined and testified as
follows:

By Mr. ~IcCandlish:
Q.. Mrs. May, you are the plaintiff in this case¥
A. 1res, sir.
·
Q. Wha.t is your age~
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A. 31.
Q. Where do you reside'
A. West Falls Church.
Q. Before you resided at Falls Church where did you live?
A. Harrison, Virginia.
Q. Do you recall when you came out to Falls Church to
live, you and Mr. 1\fay?
A. In November, 1928.
Q. November, 19281
A. Yes, sir.
Q. Do you recall the fire that was had 1
A. Yes, sir.
Q. How long was that after you came out?
A. We moved out the 9th and the house burned down the
14th.
Q.. Were you sick at that time, or did you have a doctor1
A. Before~
Q. No, at the time of 'the fire in 1928.
A. Dr. Smallwood was called in.
Q. How long were you sick at that time, J\~Irs. :Niay?
A. I was very nervous for a 'veek or so, but I
page 239 } got better.
Q. After that, after you got over that spell of
nervousness that you had at that time, what was the condition of your health up until February, 1930?
A. It was very good, -considering. I could do all my own
work very nicely.
Q. Did you do some work about rebuilding the house?
A. Yes, sir.
Q. What did you do¥
A. I helped shingle the house; I helped them nail the roof
on.
Q. Who did yon help do that?
A. The carpenters who w·ere there, and 1\Ir. 1\'lay.
Q. "What did your household duties consist of, :Nirs. 1\fay,
just briefly?
A. ·Cooking, cleaning.
Q~ Was there any member of your family ex<!ept your
husband?
A. No, sir.
Q. Would you have. to get any mid-clay heal?
A. No, sir, only for myself, that is all.
Q. Did 1\fr. 1\iay lrno'v how to cook too, or not?
A. Yes, sir.
Q. How about your ability to move around from pla<!e to
pla<!e?
.
.
.
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A. I went most any place I wanted to.
Q. How about handling an automobile, driving a.n autoInobile.

,

A. Yes, sir.
Q. Did you, frequently 7
A. Yes, sir, not in any heavy traffic.
Q. Did you have any medical treatment between the time
that you were sick when the house burned, after you gof over
· that attack, up until the time of February 26, 19307
A. I had been to Dr. Smallwood several times for just
minor troubles.
Q. Little minor troubles?
A. Yes.
Q. Do you remember the occasion when Mr. Bowles came
to your house in February, 1930 Y
·
A. Yes, sir.
Q. When he entered the house where were you, Mrs. May Y
A. I was standing in the door leading into the dining room
and living room together.
Q. The door out of the dining room and living roomY
A. From the kitchen.
Q. The door between what is the d~ing room or living
room and the kitchen Y
A. Yes, sir.
Q. Standing in that door Y
A. Yes, sir.
Q. Were you engaged in doing anything T
A. I was removing the dishes from the table. We had just
:finished dinner.
Q. About how far was it from that door where you were·
standing to the front door through which Mr. Bowles entered
your house?
A. Ten or twelve feet, I judge.
· page 241 ~ Q. How much Y
· A. About ten or twelve feet.
Q. Where was Mr. Bowles when you first saw him f
A. Coming in the front door to the living room.
Q. What was his manner as he entered your house?
A. Very abrupt and hurried.
.
.
Q. Please state if you extended him any invitation, or if
any invitation was extended to him, so far as you heard, to
enter that homeY
A. No, sir; I did not.
Q. You did not?
A. No, sir.
Q. Will you go ahead and fell these gentlemen of the jury
page 240

~
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here, Mrs. May, just what he said after he came into the
house?
A. When he entered the front doorQ. First let me ask you this : When he entered the house
first who entered the room first, Mr. Bowles or Mr .. MayY ·
A. Mr. Bowles.
Q. ~ow go ahead and tell what occurred the best you can
remember.
A. He came hurriedly info the room. I was standing in
the room in the door. At the time he did not speak and I
aid not know-I was removing the dishes, and when I started
back into the room I walked over a little ways, and he looked
at me and said, ''Mrs. May'', he said, ''I would like to have
a talk with you", in a very angry manner to me, beastly like,
looking at me very close.
Then he said that he wanted to speak to Mr.
page 242 ~ ~Iay, too; and he took his finger like this and
.
shook his finger at me and said: ''You made
criminal, libelous statements against me and Mrs. Mills 11 ;
and he said ''I am a lawyer by profession; I am financially
able to fight this and intend to nght H. to the limit; it means
jail sentence, and that is where I intend to see you go".
Q. Do you recall what he had on his feet at the timeY
A. He had on a pair of galoshes on, like arctics.
Q~. What was on them T
A. They were very muddy. He did not pull them off be:fore he entered the house.
Q. What occurred next after that?
A. Then Mr. ~fay told him, Mr. Bowles, that he would
have to quiet down in the manner he was talking, that I could
not stand the accusations he was saying to me; and 1\fr.
Bowles said I eould not hide . my guilt behind my physical
condition.
Q. Do you recall anything else that Mr. May said at the
time Y Was any reference made to a doctor or doctors, if
you remember?
.4~. He said I had been under the car of a doctor and that
J was not to have things like this brought to me; that I was
kept from them.
· Q. What effect, if any, did that have on Mr. Bowles with
respect to making him change his manner and attitude Y
A. Not any at all. He continued to accuse me.
Q. What is that 7
A. He continued to accuse me.
Q. Did he· make any specific statements as to charging you
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with having made a.ny specific statements, or particular statements, about himself and anybody else?
page 243 F A. l\!Ir. ~Iay asked him to tell him the nature
of the statements that I was supposed to have
said, and. he told them.
·
Q. Mrs. 1\IIay, when that occurred, 'vhat was the effect on
you; how did it affect you Y
A. I became very faint, I felt like I was going to faint out
of ·the chair.
Q. Did you make any denial, or undertake to make any
statements at that time or any other time?
,
A. Yes, sir. I tried to deny it and Mr. Bowles threw his
hand up to me as much as to say ''Shut up''; that he had
absolute proof in legal, sworn, affidavit form, that I was the
originator and spreader of this talk.
Q.. And what, if anything, did he do with his hand when
he said he had legal proof in affidavit form?
A. He emphasized that he had them in his pocket.
Q. How did he emph~size that he had them in his pocket!
- A. He patted himself on the breast.
Q. The gesture you make is of patting his breast where
l1is pocket was~
A. Yes, sir.
Q. Did he produce any affidacits while he was there, or
were any requests made for affidavits f
. A. Mr. May asked him to produce them, but he refused.
Q. Did be say who had made the affidavits; did Mr. Bowles
say who had made them?
A. No, sir.
Q. He did not~
page 244 ~ A. No, sir.
Q. What other_ statements did ~fr. Bowles
make, or charg·e you with having made about him and anybody else? Do you recall anybody else's name?
A. Yes, sir. He said I had defamed his and 1\Irs. Mills'
character.
Q.. Defamed his and 1\tirs. 1\tiills' character; is that what you
said?
A. Y-es, sir;- and that he intended to prosecute to the limit.
·Q. Did he make that statement after Mr. 1\.fay had warned
him of your condition as yon have stated Y
A. Yes, sir.
Q. What were these statements that he attributed to you Y
A. He said I had spread that he gave Mrs. Mills silk underwear, a fur coat,- and a. car, and that he had parked down
to the end of our driveway and he got out and went and got
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J\frs. Mills and came back and sat in the car a.t a late hour at
night.
Q. Did anything else occur that you recall, l\tirs. May,
either one way or the other~ I will ask you this question :
At the time that lfr. Bowles came to your house, up to that
time, how was your speech and ability to talk¥
A. I was all right. I never knew there was anything wrong
with me, never showed any signs of it.
Q. ·Mter l\tir. Bowles had left how did you feel, what were
your feelings?
·
A. I was very nervous and excited. I hardly
page 245 } had any ~ontrol of myself.
Q. How about your ability to sleep that night 1
A. No, sir; I could not sleep that night.
Q. The next day ho·w were you, Saturday?
.A. I had a headache, very severe headache the next day.
Q. Any pain?
A. Yes, sir, in my head and arm.
Q:. In your arms~
A. Yes, sir.
Q. Which side?
A. The left side.
Q•. Were you able to, and did you, move about on Saturday
and S'unday, or l\tionday?
A. Yes, sir. I tried to go oh the nervous fear the best I
could and stirred around to try to forget it.
Q. Do you recall when he came back to the house f
A. He came back on Tuesday, the 25th.
Q. What time of the day or night was that?
A. Between six and seven or eight-thirty in the evening.
·Q. Were you there at that time?
A. Yes, sir. I was at home. I was just walking inside
the house. When he ~arne I was outside.
Q. Ho'v soon did you come in after he arrived 7
.A. Just a few minutes.
Q. What was your condition at that itme, J\frs. l\Iay~
A. I had almost no control of my nerves. I was very nervous.
. Q.. Where was .1\tir. Bowles; was he sitting down
page 246 ~ or standing when you first saw him that evening1
A. He was sitting clown when I went in the
room.
. Q. Was anybody present except you and your husband and
· 1\fr. Bo,vles?
A. No, sir.
Q. Did he have auy paper with him on that occasion?
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A. Yes, sir.
Q. Do you know what became of that paper?
A. He gave it to my husband to read and he said it was
some kind of an affidavit, but I never saw it.
Q. You did not read it?
A. No, sir; I had nothing to do with that. My husband
·
discussed that entirely.
Q. Do you know what became of the paper finallyY
A. Mr. Bowles took it with him when he went out.
Q. Just tell what Mr. Bowles wanted you to do with. the
paper, if anything!
A. He wanted me to sign it, but my husband would not
let me.
Q. What was his manner at that time 1
A. He still was very angry and abusing me continually,
·but he did not seem to be quite as loud in his manner as before.
Q. Abusing you continually f
A. Yes, sir.
Q. But he did not seem to be quite as what in his mannerY
A. Loud. He still had that angry manner about it.
Q. Did he shake hands with him 'vhen·he came
page 247 ~ in Y
A. No, sir.
Q. Did he offer to shake hands with you when he came in f
A. No, sir.
Q. Did yon see him shake hands with Mr. MayY
A. No, sir.
Q. Was anything· said about retracting charges that he
had made against you T
A. Yes, sir.
Q. Wha.t was said in that regard Y
A. ~{r. May demanded that Mr. Bowles come back andretract and take these things that he had accused me of off of
my shoulders.
Q. Do you recall what occurred when Mr. Bowles left the
house that nightf
Mr. Farr: The first night or. the second night!
Mr. McCandlish: We are talking about the second visit
now, Mrs. May.

. A. He walked right up across to the :front door, stepped
over towards me to shake hands, and I refused to shake hand
·with him.
Q.. Then what occurred!
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A. I told him I could not shake hands with him under the
circumstances ; and he turned on me in a very ungentlemanly,
angry manner and said that I would never have the opportunity to shake hands again.
· Q. Has he been back to your home since that time?
A. ·No, sir.
Q. What was your condition that night aft-er
page 248 } he had left?
·
A. Very bad.
Q. And tlie next morning 7
A. I seemed the next morning to have a tendency of jerking.
Q. A tendency of jerking 7
A. Yes, sir.
Q.. Were you suffering a.ny pain'
A. Yes, sir, but I was not helpless.
Q. What time the next day, do you know, when yon were
really taken sick?
· A. I was up and down all day, I mean in the morning until
about one o'clook, just I would get up and sit up a while and
then lie down a while. Miss Annie McCauley was over with
me.
Q. What time did she get over, and how long did she stay!
A. She .came over in the morning and went home at lunch,
and then she came back again in the afternoon.
Q. And did you have anybody else there with you that
day?
A. Mrs. Hall came in.
Q. What Mrs. Hall is thatf
A. Mrs. Lee Hall.
·Q. And she lived how -far from you out there in that neighborhood----does she?
A. Yes, sir.
Q. How long had Mrs. Hall been gone from your house before }fr. May came, if you knowf
A. I do not know exactly, but if I recall well,
page 249 } it was around 4:30 or 5 o'clock, because then r
was very nervous, and th~y stayed most of the
afternoon with me.
Q. After this attack, Mrs. May, yon remained in bed how
longY
A. Five weeks.
Q.. And after that were yon able to go ahead and do your
·. accustomed work 7
A. No, sir; I have not been able to do it up to this time,

.
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only just light things that I have just a mind to try to do to
my mind occupied.
Q. Have you been able to drive an automobile!
A. No, sir; I cannot get in one without help.
Q. Have you been able to walk or move around any without somebody helping· you, or without a crutch or c3:nef
A. No, ·sir.

l~eep

Mr. McCandlish:

That is ali.

'

·The .Court: We will adjourn until tomorrow morning at
10 o'clock.

(Thereupon, at 5:35 o"dock p. m., an adjournment was
taken to 10 o'clock a.m., tomorrow, .Saturday, ~iay 30, 1931.~
page 250 ~ Virginia:
In the Circuit Court for Fairfax· County.
~Iae

F. May, Plaintiff,
vs.
B. Agee Bowles, Defendant.
Fairfax, Virginia,
Saturday, May 30, 1931.
The Court resumed consideration of the above-entitled case
a.t 10 o'clock a. m., pursuant to adjournment.
Appearances: As previously noted.
The Court : I would like to see counsel in chambers.
(Whereupon, the Court, counsel and juror G. H. Bauckman
conferred in c.hambers as follows:)
The Court:. Mr. Bauckman, we just want to find out how
you feel about this matter. What we will do will be largely
determined by how you feel. \¥hen you were first put in the
jury box you answered that you thoug-ht you could give a fair
verdict on the evidence that would be presented. to you. Do
you feel any different now1 Do you feel that what has been
said to you might in any way prejudice your verdict either
for the plaintiff or against the plaintiff, or do you feel ~hat
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you would have any shadow over you which you might have
a tendency to lift 1
~Ir. Bauckman: You mean about witnesses
page 251 ~ that came in the box, or about the way I feel about
the case, about what I heard this morning?
The Court: Has what was said to you had any effect on
how you would feel?
1\{r. Bauckman: No, certainly not, as far as that is concerned. I just felt a little guilty-like, after I heard it, and
that is the reason I came right to you, because before that,
as far as that is concerned, my brother is the same as a
stranger to me. I seldom see him, and the only time I ever
see him is at my mother's. I never go to his house and he
never comes up to mine. We are just the same as strangers .
.And if I had known anything about it before, I would have
said so.
The Court: I don't think you have gotten exactly what
I have in mind. The fact that everybody in the court room
now knows that your brother does work at the Potomac Savings Bank, and the fact that somebody has questioned your
right to sit on the jury, do you feel that under those circumstances you would feel in any way guilty about having to
give a verdict for the plaintiff, should your conclusions be
that way at the end of the case 1
lVIr. Bauckman: No, sir.
The Court: Flave you gentlemen got any questions you
'vant to ask¥
l\fr. 1\fcCandlish: 1\IIr. Bauckm.an, in spite of the fact that
you have a brother working for the Potomac Savings Bank,
are you able to say now that you can render a fair and impartial verdict in this case, based upon the evidence only?
Mr. Bauckman: Yes, sir.
1\fr. 1\IcCandlish: That's all we want to ask
page 252 } him.
lVIr. Bauckman: I didn't do any talking or anything to anybody about it. I was just asked that one question, that's all.
The Court: Nobody questions your conduct. It is a mere
matter of how you feel, whether you feel that there is any
weight on you, any additional weight on you in this case that
you would have to lift in order to render a fair verdict.
1\!Ir. Bauckman: No, sir.
The Court: For the record, l\fr. Bauclanan, will you repeat, so that it may be taken down, just what did occur?
:Nir. Bauckman: In my own way~
The Court: Yes.
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Mr. Bauckman: Well, I had known Miss Stuntz, and she
nsked me if I was going to be on the jury this morning. I
told her yes, and she says: "Haven't you a brother working
down to the Potomac Savings BankY" I says "Yes, I"ve
got a brother down there''. And she says-I don't know
'vhether I can recall just her words for you-well, she said,
'•That. isn't right". That's all that was said," and I just told
them that it didn't make any difference to me if I did have a
brother down there; it was just the same as a stranger, and
she knew it. And besides, ::r.vt:r. Bowles, I don't know him.
~Ir. Farr: May I ask Mr. Bauckman one or two questions Y
First. I want to say, Judge 1\ic.Carthy, Mr. McCandlish, Mr.
Pickett, Mr. Ball, 1\Ir. Marsh and myself all feel that you
did just exactly right in coming to the eourt. · There is not
the slightest objection· or reflection cast ·upon you in any
way. You did the honorable thing and the right thing. All I
want to know from you is if you feel that in the
page 253 ~ consideration of the case you would be able, if it
were your open conviction, to find for the defendant as freely now as you would if no such conversation had
ever taken place Y
~Ir. Bauekman: Yes, I think so, because I expected someone to say something about different things, you know. You
can always hear a remark here and there, and I just made
light of it. But .I just thought I had better say something
to the judge about it.
1\!Ir. ~IcOandlish: You did exactly correct.
Mr. Bauckman: I didn't think it made any difference.
Mr. McCandlish: All right, shall 've let Mr. Bauckman go
back in the jury boxY
The Court: All right.
(Whereupon, the Court, counsel, and the Juror
1heir respective places.)

r~sumed

Thereupon,

MRS. MAE F. MAY,
the plaintiff, the witness on the stand at the time· of adjournment, resumed the stand, and having been previously sworn,
testified further as follows :
CROSS EXAMINATION.
By Mr. Ball:
Q. Mrs. May, I have got to ask you a few questions.

If
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my questions make you nervous tell me, and we can have a
recess or I will change them. I don't want to harrass or annoy you in any way or aggravate your condition. Prior to
the time you moved to Falls Church, you didn't know Mrs.
Mills, I believe 1 You didn't know Mrs. Mills until after you
moved to Falls Church?
page 254 ~ A. No.
Q. That was in·November, 1928!
A. Yes, sir.
Q. Then you did get acquainted with her very soon after
thatY
A. Yes, I met her right after that.
Q. And you bought milk from the Mills' 7
~. 1les, sir. ·
.
Q. And bought vegetables, did you 7
A. Yes, sir.
.
Q.. And you went over to their house a number of times 1
Tha.t is correct, isn't it f
' ~. For things that I would buy from her.
Q. I mean, you went over there to their house Y
~.-Yes.

Q. And inside of their house f
~- I have been inside of the house, yes.
Q. And you have talked to }.irs. Mills and all the Mills
family inside of the Mills house, haven't yon Y
A. Yes, that's right.
,
Q. And that has happened on several occasions 7
A. Yes, sir.
Q. And where did you first meet Mr. Bowles 7
A. At Mrs. Mills.
Q. Mrs. Mills' house Y Inside of the house Y
~. No, on tside.
Q. And you talked to him there Y
A. No, sir. ·
Q. You had no conversation with him at all 7
page 255 } A. I never had a conversation with him.
Q. He just spoke to you and yon were introducedY
A. Yes, sir.
Q. .And how many times did you see him from that time up
until February 21, 1930 Y
A. At the Mills'!
Q. How many times did you see him anywhere, at the Mills'
or anywhere else f
A. I don't know how many times I seen him there.

~-~~~
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Q. No, I mean that you ·would come in contact with him,
close enough to speak with him. How many times¥
A. Not more than two or three times.
Q. Now, when he would come to your house to telephone,.
you would see him, wouldn't you Y
A. Y_es, sir.
Q. And your husband testified that he had been to your
house to telephone· a good many times t
A. Yes, sir ; several times.
. Q. And you saw him on those occasions and spoke to him,
didn't you? ·
A. Yes, sir.
Q. And he spoke to you?
A. If I remember right, he did. If I remember, he did ..
Q. And that extended over what period of time, would you
say? How long from the time you first met him until the
time he was last at your house prior to February 21 ~
A. I don't know. It was in the time when new vegetables
were in, in the spring or summer.
Q. In the spring of 1929, yon met him then!
page 256 ~ A. If I recall.
.
Q. And do you know when he w·as at your
house the last time prior to the time that you had the difficultyt
A. Only to use the telephone, but. I couldn't say.
Q. I don't mean how many times, but how long was it be,_
fore that that he was there the last timet Was it after Christmas, 19291
A In February he came~
Q. I mean before the· 21st of February now. I am not
falking about that itme. How long before tha.t had he been
there?
A. Well, I couldn't say, ~£r. Ball.
Q. Now, yon knew that he was connected with the Potomac
Savings Bank 1
A. Yes, sir.
Q. .And he was engaged in the banking business f
A. Yes, sir.
Q. You and your husband l1ad dealt with him as a banker,
had you notY
A. My husband had, yes, sir.
Q. And you knew that.¥
ll. 1res, sir.. ·
Q. I believe you and your husband referred to him as t.he
banker in your conversation sometimes, didn't you Y As the
banker?
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A. Not that I remember.
Q. But you did know that that was his line of business,
bankingf
A. Yes, sir.
}Jage 257 ~ Q.- On the night of February 21, that he came
there, you state that he frightened you very
much?
A. Yes, sir he certainly did.
Q. You were not afraid that he would hit you 7
A. I didn't have any idea what he would do, in the manner he was in.
Q. He was sitting down eight or ten feet from you 7
A. Yes, sir; but he kept running his hands through his
pockets, and that was enough to frighten me.
·Q. Which pocket 1
A. In his coat pocket. (Illustrating.)
Q. You don't claim he had a weapon, do you, Mrs. ~fay?
A. I couldn't tell. You never can tell.
Q Well, you voluntarily came into the room T
A. I was already in the room.
Q. I understood you to say you were standing in the doorway?
A. Yes, but I was practically in the room.
Q. Did he threaten to do you any bodily injury of any kind,
to hurt you physically1 .
A. Not to my body. He threatened to send me to jail.
Q. And your-we will come to the jail part in a. minuteyour husband was sitting right there seven or eight feet from
you while he was talking?
A. Yes, sir.
Q.. And you were in your own home~
A. Yes, sir.
Q. All three of you were sitting down~
A. Yes, sir.
·
page 258 ~ Q.. Now, were yon not afraid-yo usaid something about him saying something about putting
you in jail. You were not afraid he '\Vas going to put you in
jail, were you 7
A. I didn't know what he could clo.
Q. "When he said he was a lawyer, you knew that he was
a banker, and that if he was a lawyer it was merelv incidental to his other occupation 7
·
A. No, I didn't know a thing about him.
q. Yon just sa~d yo~ kne·w he was in the banking busines~
and you dealt w1th him as a banker.

-
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A. Yes, sir. I didn't know whether he was a lawyer or

ool

Q. Your husband was a gTa.duate lawyer?

.

That is

rig~t,

isn't it, your husband has graduated in law?
A. I do know that he was in a school of law.
Q. He studied law, didn't he t
A. Yes.
·Q. You knew that Y
Mr. McCandlish: What did yon say about your husband
studying law?

A. I don't know whether he graduated from a school of
law.
By Mr. Ball:
Q. Your husband did all of the talking that night, too Y
A. Yes, sir.
Q. You didn't say a single word¥
A. I at times tried to deny things.
Q. But yon didn't say anything, because he stopped you
before you said them, as I understand it. Is that
page 259 ~ right?
A. I started to say something.
Q. Did you say anything? Did you say anything or
didn't you say anything?
A. Only that I didn't do them.
Q. Well, you denied that night to him that you did these
things?
·
A. That I did do that.
Q. Yes, you denied that that night Y You told him you
didn't do them?
A. No, he didn't give me a chance to.
Q. Now, I am trying to find out-I understood you to say
a moment ago that you did tell him that you didn't do it.
You said on your direct examination that you didn ~t tell
that. Now, you did tell him anything, or didn't you tell him.
anything?
A. No, sir; I started to tell him.
Q. How many words did you say Y
A. I don't know that I got out any.
Q. You do~ 't remember whether you said a single word
or not, but you know you didn't make any complete statement to himT
A. No, because when I opened my mouth to talk he thrust
I1is hand np.
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Q. .Although he was sitting eight or ten feet from you, by
.merely throwing up his hand he stopped you from saying anyili~l
.
A. He eertainly did.
Q. He didn't try to stop your husband from talking, did
heY

·

A. I don'£ lmow that he did.
Q. And your husband talked with ~im for fifpage 260 ~ teen minutes there in your presence, conversation
back and forth? That is right, isn "t it!
A. Yes, sir.
Q. You discussed affidavits and discussed things that had
been said, and whether you had said them or not Y All of
those things took place in your presence 7
A. Yes, sir.
Q. That is right?
A. Yes, sir.
Q. But you didn't have an opportunity to say a single
thing, although your husband was privileged to say whatever
he pleased?
A. I was in no condition to take part.
Q. You were nervous Y
A. I certainly 'vas.
Q. :Very angry?
.A~ I was not angry.
Q. You were not angry with him?
A. No, sir; I was sick from the shock, the manner that he
approached me.
Q. If I interrupt yon, just call me down, because I don't
want to excite you at all. Were you afraid that he would
put yon in jail, Mrs. May?
A. I certainly was.
Q. Even though your husband was a graduate lawyer and
was sitting there, and you said that you hadn't done anythin~ and were entirely innocent, and you knew he was not
an official of Fairfax County or connected in any way here in
Fairfax Cou;nty?
page 261 ~ A. Yes, but he flourished the money in my face
and money does a lot.
Q. So you commenced to think about the money proposition right there, what could happen to the money. did you T
A. No, sir; he told me he had the money to put me in jail.
Q. And you thought that money would put your anywhere,
· even though you were entirely innocent, and even though
you were advised as to what the law was 7
A. I didn't know a thing about the law.
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Q. Now, did he ask you to .sign anything that night?
A. Re asked my husband 'about an affidavit of some kind.
Q. Did you agree to sign it?
A. No, sir.
Q~· Did your husband agree that you should sign it, in your
presence?
·
A. He would consider it.
Q. He would consider it? Did you tell 1\'Ir. Bowles you
wouldn't sign it 1
·
A. I never told Mr. Bo,vles anything.
Q. Your husband decided the question of whether you
would sign the affidavit or not, and told him that 1
A. ·Yes, sir.
Q. That is right? Now, if you were afraid of him why
didn't you just agree to sign the affidavit? That would satisfy him and everything would be over.
A. I 'vasn 't in any condition to discu~s atiiduvits.
Q. You mean you couldn't talk that night, ~Irs.
page 262 ~ ~lay?
'
A. I could have talked, I suppose, but I was in
a very faint condition.
Q. Although you had been well continuously since back in
1928 sometime up until Mr. Bowles came in that door~
A. I was able to do what an average woman of my size
could do.
Q. And the doctor had said you had entirely recovered,
Dr. Magee7
A. As near as he knew.
Q. On the second occasion, you' say he was quieter than
the first occasion?
A. He wasn't. lie spoke loud in his mmuwr of speech.
Q. And he came back the second time, pursuant to an understanding that he would come back? Isn't that right, Mrs.
May~

A. I didn't get that.
Q. You knew he was coming back sometime 1
A. No, I did not.
Q. When he left the first time you didn't know he was
coming back? Now, your husband said that he told him that
you ·would be perfectly willing to sign a statement that you
had not repeated any of these things.
A. No, he told him that he demanded him to detract these
things.
Q. And he said that on the second visit that l\fr. Bowles
came, and he brought one affidavit and he thought he was
going to bring two!
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A. Yes, sir.

Q.. Where did he get that thought, that :be
page 263 } was going to bring two affidavits, if he hadn't
made arrangements to come back there? What
made you think about any affidavits unless he was coming
back to have· affidavits signed 7
A. I didn't think about any other. Mr. May took care of
aU of it.
Q. That was said in your presence, of course 1
A. Yes.
Q. You heard it. Your ·hearing was not jmpairec11
A. No.
Q. Then he came in at night and you talked 15 or 20 min.:
· utes again 1
A. They did, yes.
Q. In your presence Y
A. Yes.
Q. .And there was a wrangle-you were outside when he
:first came?
.A. Yes, sir ; the second time.
Q. Did you see him go in the house 7
A. No, sir.
Q. Did you see him come up the walk 7
A.. No, sir.
Q. Where were you when you first -saw him the second
timeY
A. I was in back. I don't recall just what place.
Q. You were outside of the house when you first knew that
he was in the house 7
A. I didn't 1mow he was in the house.
Q. Where were you when you first kne'v he was in the
house? That's what I want to find out.
page 264} A. I was outside.
Q. When you first knew he was in the house,
you were still outside, and you knew he was inside!
A. No, sir, I didn't know he was in the house until I went
in.
Q. You went in and saw him in there?
.A. Yes, sir.
_9. Yon then walked into the room where he was and sat
down?
;.A.. Yes, sir. .
Q. IIe was sitting-. clown?
A. Yes, sir.
Q. Your husband was sitting down 7
:-- ,
A. Yes, sir.
'~

'\

:

·I
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Q. And you sat there· whil:~· tl~~y ~~r~rigi~d for :10 or 15 minutes over the reason why he didn't bring two affidavits instead of one affidavit? That is right, isn't it Y
A. Yes.
Q. This little immaterial thing as to whether it was one
affidavit or two affidavits, that was the thing that was discussed for 10 or 15 minutes while you were sitting thereY
Mr. 1\ticCandlish : If your Honor please, I don't recall that
this witness has said anything about 15 minutes. Senator
Ball has put that answer in her mouth.
. 1.\tlr. all: No, she said 15 minutes the second. time the conversation lasted.
The Wit:Q.ess : .I didn't pay any attentip:Q.. I. didn.'t say ·
that.
.
page 265 ~ , 1\tir. Ball: I will tak~ it all ba~k, then.

By Mr.

Ball:

.

..

.

.. :·Q.- The husband said 10 or 15 minutes. How long was it 7

I don't want to confuse vou at all.
· A. Well, if I recall, it ~as 20 or 30 minutes.
Q. Twe~ty .o.r 30 minutes~ So that they $at there 20 Ol'
80 minute~ in your presence, wrangling over· this questioJJ
of whether there should be one affidavit or two affidavits?
That's right, is it?
· ~ ·
·· .. . .. . _ .....
A. Yes, ·sir.
Q. So we agree on that.·· The:Q. ·after that. talk he· got 'Qp
to go and offered you his hand, didn't heY
, A. He did.
. .
Q. Absolutely. And you refused to shake hands with him 7
A. I did.
Q. Were you afraid of him then 7
A. I was.
Q. Now, Mrs. May, when he in a perfectly friendly attitude
held out his hand, because he didn"t give you a bad look until you say you refused to shalre hands with himA. Yes, he had.
.
Q. On the first vi~it, but the second visit I understood
you to sa.y he gave you a. bad look.
A. He had bad looks from the beginning of both times..
Q. He got up and came over to you and offered you his
hand to say good-bye 1
A. Yes, sir.
Q. And you folded arms and refused to shake
page 266 ~ hands?
·
A. I did, yes, sir.
. -~
.

B. Agee Bowl~s v. Mae F. May~

191

Q. Was that an attitude of fear or an attitude of contempt
toward him?
A. No, sir,. I was afraid of ·Mr. Bowles and I didn't care to
come in anv connection with him whatsoever.
Q. So you were willing to make him more angry by refusing to shake hands with him, even though you claimed yott
'vere afraid of him 1 Is that right t
·
A. I think about the angry part of itQ. You didn't think it would excite him any by refusing
to shake hands with him, did you, Mrs. May 7
A. I didn't think about that.
Q. You were not caring about him at all, then? You just
made up your mind you wouldn't have anything to do with
him~ Isn't that right Y
A. I 'vas in no condition to go to any great effort.
Q. Well, it would have cost you less effort to have shaken
hands than it would have to fold your hands and refuse to
shake hands 1
·
A. No, sir.
_
...
Q. What did you say when you refused to shake hands
w~hlml
·
· A. I told him I didn't care to shake hands with him.
- Q. And that was hot an expression of fear, was it? That
was just showing· your contempt for him, wasn't it?
A. No, sir; it wasn't showing any contempt.
Q. Prior to that time he had n·ever acted impolitely at .all
in your presence, prior to the 21st, had heY
A. Not that I know· of particularly..-· .I hadn't
page 267 } been in close contact with him.
Q. 1\tfrs. ~Iay, your husband has testified about
-some conversation that he had with Helen ~Iills, and he called
· Helen into the. house and asked her a number of questions
.
1\tir. McCandlish_: I object to that, if your Honor please, becattse the husband did not give ·that testimony, that he: called
Helen Mills in the house and asked a number of questions.
Mr. Ball: Well, if he didn't say that, I don't know what
· h~,.did say in tbis whole case. · It was gone over three or four
tllfies, and I objected to the quizzing, and he said he asked her
questions, and if there is any diffetence between questions
and quizzing, I don't know what it is.
·
Mr. McCandlish: The testimony shows that he asked her
about these statements that had been made in his home, and
he went ahead and told the things that he detailed in the record. On cross-examination he expressly stated he didn't' quiz
her.

1'92

Supreme Court of Appeals of Virginia.

The Court: The jury will have to determine what the previous testimony was. ·The question to ascertain is whether
on_ this particular occasion this witness was present, as I
understand it.
By_ Mr.. Bali:
.
Q. Were you present when that conversation took place!
A. Yes, sir.
·
Q. Now, prior to that time, yon had talked this matter over
with your husband., hadn't yon T
A. I had.
.
Q. When was it you had your conversation
.page 268 ~ with your husband~
A. I don't know.
Q. About Mrs Mills and Mr. Bowles?
A.. Those things were not told to me one at a time-I mean
at once~
Q. You had had a good many conversations with· Helen,
hadn't you?
A. No, sir; I had no conversations with her regarding thelll
at all.
Q. Well, you say she had told you these things on .differeltt
occasions Y
·
A. Of her own free will. I asked her to keep her mouth
shut about it.
Q.. Now, do you remember where it was you had the :first
eonverastion with her Y
A. ·At home.
Q. At your home or her home?
A My home. She brought them up.
Q. Isn't it a matter of fact that you talked with her, or
she talked with you, I don't care which did the talking,
both at your home and also in the machine when you would
carry her down to the store and back f
A. I don't know that I ever carried her to the store with me.
Q. You have had her in the machine with you when you
went to the store at times, haven't you, Mrs. MayT
A. I don't recall of ever taking Helen Mills to the store
with me.
Q. You claim that you never had her in the
page 269 ~ automobile witll _you anywhere alone?
- ·
A. If I ever· did, I don't recall.... ! . ., ,.
Q. ·Yon don't recall ever having had her in -the machine
with you:, just you and Helen? Is that right Y
A. No, sir; I do not.
Q. Anywhere in Falls Church or going to and from F~s
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Church or anywhere, you have never had her in the machine
with you?
A. I don't recall of ever having her with me.
Q. Did she ever· do any work for you Y
A. No, sir..
Q. She delivered milk at your house?
A. She did.
Q. And she continued to .deliver milk to your house until
the middle of January, 1930? Is that right?
A. Around the first of January.
Q; Around the first of January, 1930, and then you stopped
taking milk?
A. It was a case of have to stop.
Q. You mean they stopped or you stopped?
A. No, sir ; we stopped.
Q. You stopped?, May I inquire why 7 Did that hav·e
anything to do with these other matters, the reason you
stopped? Is that involved in any of this?
A. Because the milk was not milk; it was made out of con. densed milk and chalk.
Q. I see. They were feeding you condensed milk and
chalk, and you had to stop taking· milk.
You
page 270 ~ had been taking milk from them for over a year
at that time, hadn't you?
A. Yes, sir.
Q. Is that the reason you gave the ~Iills' for stopping the
milk?
A. It certainly is.
Q. Didn't you put a note in the milk bottle saying that you
had to use pasteurized milkY
A. Well, I was using pasteurized milk along with that
milk.
.
Q. Wasn't that the· reason you gave them for stopping
their milk?
A. I don't know.
Q. You don't know!
A. I didn't write any note in a bottle.
Q. And you didn't give that as the reason for stopping the
m~l
A. I didn't write no notes that 'vent to them to that effect.
Q. Now, on these occasions when Helen talked to you, was
she at your house delivering milk?
A. Yes, sir.
Q. Was she inside the house?
A. Sometimes she was on the porch.
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Q. And what were you talking about when these matters
came up?
.
A. I wasn't talking of anything to her.
Q. You didn't talk to her at all?
A. I would speak to her, as I 'vould to any ch'ild that would
come to my home.
page 271 ~ Q. .And you claim now before this jury that
_
you never had any conversation with her except
speaking to her Y
.A. Not in regard to her mother's and father's family affairs.
.
Q. What conversation were you having with her at the
time she mentioned these affairs T That is what I was trying
to find out.
A. The way she would do, she would come up to me and
she 'vould say, "~irs. ~fay, don't tell my mother. She'll
kill me", and then go and tell what she had to say, and I
would tell her that I didn't want to hear it, and she would
continue.
Q. She was taking you as a sort of confident then, and
confiding these things to you without you saying anything
to her except to keep still T
A. No, sir; I told her not to talk that kind of talk.
Q. And in spite of that she came back a number of times
and told you other things and went further and further in
this matterY Is that right?
.A. She told other things at times T
Q. Now, on the day that your husband talked to herthen you told your ln1sband what she had been telling you?
A. I did.
Q. Did you tell him each time she told you, or did you wait
until she had been there all this number of times and told
you these different things, and tell him all at oncef
A. I recall I told him when she told it to me.
Q. Each time she told itT
A. There wasn't a whole lot of times. It was, maybe, just
a couple of times, or thre times.
page 272 ~ Q. I am just taking your word, Mrs. May, and
you said you had been getting these things at
different times?
A. Well, two or three times would be different times.
Q. Two or three times then. And each time you would go
and tell your husband what she had told you Y Is that right T
A. I did.
Q. Did you talk to anybody else about it at allY
A. I did not.
I

i

-

-----

B. Agee Bowles v. Mae F. May.

Q.
were
A.
Q.
A.

l95

Now, on the day that your husband talked to Helen,
you home 7
Yes, sir.
Where were you?
In the room.
Q. In the living roomY
A. Yes, sir.
Q. And how did Helen come to be in your house that day.?
A. She delivered the milk.
Q. .And to whom did she deliver the milk?
A. She always put it in the refrigerator.
Q. She came into the kitchen, was it, or was the refrige·rator on the porch?
A. On the porch.
Q. And she came up to attend to her business that 'her
mother had sent her over there for, to deliver the milk in
your refrigerator'
A. Yes, sir.
Q. Where was your husband?
A. Probably about the house some place. I don't know.
Q. Did you see him when he told her to come
page 273 } in, he wanted to ask her some q~estions, or ·ask
her a question? My friend ~objects to "':que·stion' '. Did he ask her 'in-7
A. What Is 'itt
Q. ·Did you see him ask her 'in and tell her ·he wanted to
ask her a question?
A. I saw him speak to her.
Q. Was he in the house or out of the house when he spoke
to her?
A. Ife 'vas right in the kitchen, if I remember.
Q. You didn't kno'v where he was a minute ago. You said
vou didn't know where he was.
He was in the kitchen?
~ A. I don't know if he was on the porch or in the kitchen.
Q. And then they came into the house together Y Is that
right?
.L~. I don't kno'v about, whether they walked in together.
Q. Both of them came in? You kno'v what I mean 7
A. ·Yes.
·Q. Both of them came in, and came into the room ·wnere
you 've"te ·already sitting.?

A. Ye-s.

Q.
A.
·Q.
A.

And Helen sat down'
I don't know.
You don't know whether she sat down or ·not t
I don't know.
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. . Q. Did your husband sit. down t .
A. I don't recall; he might have.
Q. Did you sit down?
page 274 ~ A. I guess I did. I don't recall.
Q. You don't recall whether either of the three
of you sat down or not, do you f
A. We may have all sat down.
. Q. ·You don't know now whether you were standing or
whether either of you were standing or sittingY Isn't that
right¥
A.. No, I couldn't say for sure.
Q•. What did your husband say to her Y Just using his
exact words now, how did he open the conversation with hert
A. He just asked her about these statements.
Q. Did he tell her what the statements were Y
A. No, sir; he did not.
Q. Can you give me the wording he said to her?
A. Just asked her about the statements that she was
bringing to our home.
Q. Didn't he tell her what the statement"s were about Y
A. No, sir; he did not. She knew well.
Q. Slie was only eleven years old then, wasn't she Y
A. No, not that I know. She looked 13 or 14. I don't
know.
Q. She is 13 now, isn't shef
A. I don't know.
.
Q. Well, she looks 13 now, doesn't she?
Mr. McCandlish: She just said she didn't know.
Mr. Ball: She just said she looked 13 or 14; I just want to
know whether she means now or then.
Q. Did she look 13 when she was talking to you in 1929 Y
A. I haven't seen her for a year and a half.
page 275 ~ , Q. You haven't laid eyes on her Y
A. I have seen her passing down the road.
. Q. Did you mean that she looked like she was 13 at the
. time she was telling you these things 1
A. She did.
Q. Your husband said-if you 'vant to rest a. little while,
¥ts; May; it is perfectly all right. (After a short pause.)
Do you know when that conversation took place?
A. No, not exactly. '
Q. Did your husband say anything except ''how about
these statements that you have been bringing here"?
A. Sir.·.
_Q. Did your husband say anything ~lse except, ''Helen,
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I want to know about these statements'' 1 Is that all he
said1
A. After she told him about them, he tried to talk to her
and warn her of the danger of it.
Q. So at first he made her repeat them, then he told her
not to repeat them¥
A. He didn't make her repeat them. She willingly repeated them.
Q. "\Veil, he brought her into the house and didn't ask her
a thing to repeat these things¥
A. She could have said-! don't know.
Q. Didn't he bring her into the house for the sole purpose of getting her to say over again these things she had
said to you~ Do you know of any other possible purpose he
had in bringing her in there?
page 276 ~ A. I don't know 'vhat he had in his mind.
Q. Did he talk to her about anything ·else ex
cept these statements when he got her in there¥
A. I expect he did.
Q. Well, you were telling this jury just what the conversation was. Now, do you know "rhether he did, or do you
just expect he did 1
A. That is a long·, long time to remember just what convarsation took place, I am sure, of different things that just
a young child going to school-! don't know.
Q. You remember the details perfectly of what she said
about her mother, but you don't remember any other part of
the conversation~ Is that right 1
J\IIr. J\IIeCandlish: If your I-I on or please, she hasn't said she
remembered the details of what she said about her mother.
~{r. Ball: Well, her husband elaborated on them.
1\Ir. 1\'IcCandlish: She is on the stand now, not the husband.
l\Ir. Ball: If you want to force me to go into every detail,
I will do so.
Mr. l\fcOandlish: I am not forcing you to g·o into details at
all, but I do object to your putting· 'vords into the mouth of
the witness that she hasn't used.
lVIr. Ball: I beg· pardon, on direct examination she repeated them very briefly, and repeated word for word what
her husband said.
By Mr. Ba.ll:
Q. You heard the conversation, didn't you, , 1\frs. May f
You heard the conversation 7
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A. Yes, sir.

.
Q. And she repeated in your presence to him all
of the things that she had told you, didn't she?
A. Yes, sir.
Q. And you remember that is correct?
A. .So far as I know.
Q. And you don't remember any more conversations they
had, although they may have talked about other things? Is
that right?
A. Yes, sir.
Q. .So I believe it is a fact then that you do remember
the details of what she told him, and he remembered the details, apparently, of what she told him, but neither of you
remember anything else that took place in that conversation Y
That is correct, isn't it?
A. Yes.
Q. That is right, isn't it 7
Mr. Pickett: It is not fair to ask this witness what Mr.
May remembers.
Mr. Ball: Mr. Pickett, you are always talking about fairness.
Mr. Pickett: He can say what he remembers.
Mr. Ball: I think the witness can take care of herself. I
will withdraw the question if .there is any question of fairness about it.
By Mr. Ball:
Q. Now, ~irs. May, after that conversation, Helen went
on homeY She went on back to her house Y
A. I don't know whether she left right away.
page 278 ~ Q. Did you ever tell her mother that she was
saying things that were not very nice about her Y
A. The child told me her mother would kill her if she knew
the things she was telling.
Q. So you were afraid of her mother, then Y That she
might do something desperate if she heard this girl had told
you?
A. I didn't want the child killed. I told her mother at
,one time that she ought to be careful of the things she spoke
·before Helen and she told me that Helen's tongue was insured.
Q. Was insured? Now, Mrs. May when did this conversation between your husband and Helen take place Y When
did this take placeY
A. I don't know, sir.
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Q. What year!
A. In 1929.
Q. .And about what period of the year t
A. Well, I couldn't say as to that.
Q. ·You couldn't say that?
A. In the summer time, if I recall.
Q. Sometime in the summer of 1929 Y Did you ever go to
1\{rs. Mills' house after that Y
A. I have been quite frequently for my milk.
Q. You and your husband have had business dealings with
.
Mr. Bowles since that 7
A. My .husband has.
· Q. Mr. Bowles has been in your house since that!
.A. I don't know. I don't recall.
page 279 } Q. Let me ask you this: How long was it after
Helen made the first statement to you before she
made these statements to your husband Y
A. I don't know.
Q. Don't you know any of these things that we want to
know, or just the things that you want to know? Don't you
remember any of these things except what the child said7
A. I don't understand what you mean by that.
Q. Can't you recall at all about how far back these conversations were with Helen T
A. They were not very long.
Q. What ·do you mean by "very long"? That may mean
a week or a month or six months. I don ''t know what impression it gives to the jury. It doesn't give any to me.
A. It may be a couple of weeks ; it may be a week; I don't
know.
Q. Well, don't you know it was more than a weekY
A. No, I don't kno,v.
Q. She talked to you three times and to your husband
onceY
A. I didn't say she talked to me three times.;· I said tw~
or three times, and I don't know for sure.
Q. All right, she talked to you not less than two times and
to your husband once. Did that all happen in one week7
A. I don't know.
Q. You don't know anything about that? Now, Mrs. May,
I want to ask you one or two questions about
page 280 } something I passed, that I intended to ask you a
little while ago. Mr. Bowles never got a warrant for you.?
A. No, sir; not that I know of.
Q. He ne"Yer sued you Y
J.
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A. No, sir.
Q. ~e never attempted at any time to take any legal action
yon, did heY
·
A. He threatened to send me to jail. That is kind of-legal.
Q. I am not talking about what he said. He never atte.mpted to bring· an officer there or to have any papers served
o-n yon, or t0'. take any legal court action against you of any
kind, did he?
Mr. McCandlish: That is all admitted, of course, Senator;.
Mr. Ball: You admit it for the purpose of the court records?
·
Mr. J\.IcCandlish: Yes, sir.
By

~Ir.

Ball:

you~. You admit thatt
A. No, sir.
Q. You admit that, do you 1·
A. Yes, sir.
Q. Mrs. ~fay, you, I believe, had a lot of chickens which you
obtained sometime· in December, 1929 Y
A. Yes, sir. .
Q.. At that time the relations of ~{r. May and· yourself and
Mr. B·owles 'vere perfectly friendly¥
A. I didn't know of any friendship whatsoever~
page: 281 ~ My husband tool{ care of it entirely.
Q. Now, the loan for those chickens. 'vas obtained· at the Potomac Savings Bank 4t
A. Yes, sir.
Q. And Mr. Bowles is the man who handled it personally?
A. I expect so, I wasn't there:
•
Q·.. And you signed- and he· signed the note, your husband t
A. Yes, sir.
Q'.. And along about the time· that this· co~versation occurred with Mr. Bowles; around the 21st of February, either
just before- that o-r just after that-

Q. He never attempted· to hit

Mr~

Farr : Vl ait a minute. Strike that question out..

By M·r. Ball:
Q. J·ust a short while before this conversation with Mr.
Bowl~s, you renew~d that note and you signed it again t
A. ~{r. May took care of that.
.
Q. But you signed it? He didn't sign it for you Y
A. Yes, sir.
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Q. You kne'v of all the transaction that was going on y·
A. Yes.
Q. Now, you bought these chickens, and to a very large
extent you took care of the chickens, didn't you?
A. I did the necessary things during the day that any
other housewife would do with a flock of chickens.
Q. And they 'vere baby chicks 1
A. They were.
Q. And required a good deal of attention Yf
A. I was prepared for the attention.
page 282 } Q. And you gave them the attention that was
necessary¥
A. The best I could, yes. I. enjoyed doing it.
Q. So your husband left at 7:30 in the morningT
A. Yes.
Q. And returned at 6 :00 at night, which was at that time
after dark?
A. Yes.
Q. And you attended the chickens during all of that time
he was away?
A. Yes, sir.
Q. Now, who gave them theh- morning food?
A. Mr. May.
Q. Before he left 1
A. 1Ces, sir.
.
Q. And when he came back, the chickens had gone to bed
or gone to roost, hadn't they Y
A. Yes, sir; but he had containers to the extent that the
chickens were taken care of through the day, as far as feed
was concerned.
Q. And you were quite worried for a 'vhile about the chickens, as to whether you w·ere going to make any money or
were not going to make any money, were you not 7
A. No, sir; I was not.
Q. Did you lose any of them 7
A. 1Ces, sir; some of them, just like anyone would.
Q. About how 1nany did you lose, do you know 1
A. Now, I don't 1\:now.
Q. Didn't you lose five or six hundred, Mrs. lVIayt ~
A. I don't know that I lost-about 20 per cent.
page 283 } Q. About 20 per centY About 300, then?
A. Yes.
Q. And isn't it a fact that you were worried about that
heavy loss of chicks?
A. No, sir; I was not.
Q. That just passed off and didn't bother you at all?
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A. I expected to lose a certain amount.
Q. Did the fire at the brooder worry you any, the day
that broke out Y
A. Not particularly. I called my neighbors to help me
get the chicks from out of the section where the brooder was.
Q. So that you were not worried about the chicks at all,
as I understand you now, and you were not worried about
the fire when the brooder caught fire? That didn't bother
you at allY
A. Only when I saw the smoke, I may have felt a little
uneasy, but when I got in and saw what was the trouble, it
didn't worry me. There was no danger.
Q. Mrs. May, in 1928 your house burned down 1
A. Yes, sir.
Q. .And you were worried at that time, of course Y
A. Yes, sir.
Q. You received a very severe mental shock at that time,
didn't youY
A. The excitement of the fire, yes, sir.
Q. Was that in the day time or night time, Mrs..MayT
A. Day time.
Q. Were ·you home by yourself when it broke out Y
A. Yes, sir-I was not exactly alone ; I had
page 284 ~ Mrs. Turner 1s two children at home with,me.
Q. You were there with two children, small
children7
~ Yes, sir.
Q. Two small children, and the house caught fire and
burned· downY
A. Yes, sir.
Q. And naturally you were exceedingly excited
A. I was.
Q. And you passed through all that excitement, and the
only physical difficulty you suffered at that tim~ was that
you were in bed for a day or so and were impaired for
about a week Y
A. That was my own loss. That was nobody's loss but
my own. I had to reconcile ·myself to my own loss. Nobody
held anything over my head as guilt.
Q. So you went through that very severe nervous strain
at that time, and it didn't bring on any trouble or suffering
from that?
Q. Ho'v old were those children that you had there that
da.y, those two children that you had at your house that
day?
A. About three and five or six. I don't know exactly.
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Q. Where were they were the fire broke out t
A. Right inside of the house with me.
Q. And how did it break out, do you know Y
A. I do not, no, sir.
Q. What 'vas the condition of the fire when you :firstMr. Pickett. If your Honor please, in view of the condition
of this witness, I don't think-

page 285}

Mr. Ball: You talk about condition all the
time. I have just as .much sympathy for her condition as you have, Mr. Pickett.
Mr. Pickett: I know, and I am not saying that you have not,
but to ask her about how the fire broke out in 1928 it seems
to me is wasting time.
1\ir. Ball: Your doctor says this comes from nothing but a
severe mental shock, ·only a severe mental shock could bring
it on.
lvir. McCandlish: It seems to me this is purely irrelevant.
· We object.
The Court: Objection overruled and exception noted.
By !vir. Ball:
Q. I started to ask you what first called your attention to
the fire that day Y
A. When I looked up and saw the roof was on fire.
Q. The roof was on fire and you and the children were
in the house?
A. No, sir ; we were outside the house.
Q. I misunderstood you. I thought you said in the .house.
They were outside of the house?
A. Yes, sir.
Q. And you ran for the neighbors Y
A. No, sir.
Q. What did you doY
A. I called four men that were working on the foundation
next to our house.
Q. And then you stayed there and watched your house
burn downY
page 286} A. I tried to save some things myself.
Q. Mrs. May, when Dr. Hickling examined you,
you told him that you had been in perfect health, practically,
for the last two years prior to this thing, didn ,t you Y
A. No, sir; Dr. Hickling didn't say perfect health. I told
Dr. Hickling I had been in as good health to take care of
household duties and do things that any housewife could do,
and other little things, and drive my car.
j
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Q. Didn't you tell Dr. Brooks that you had been in good
health when he examined you a few days ago!

Mr. McCandlish: Tell her who Dr. Brooks is.

By_ Mr.

Ball~
.
Q. Don't you know Dr. Brooks of this county¥
A. Yes, sir.
· Q. Didn't you tell Dr. Brooks and Dr. Swetnam that you
had be~n in good health two or three weeks prior to this 7
A. I told them my physical condition before. I. considered
I was in good condition to do my work.
Q. You didn't tell Dr. Brooks that and Dr. Swetnam, about
this prior trouble, did you f
A. About what?
Q. About this paralysis you had in 1927. Did you tell
them about that or not?
A. I don't know. I don't recall.
Q. You don't recall 'vhether you told them thatf
A. No.
Q. Do you kno'v when they examined you, Mrs. l\1:ay, how
long ago? Wasn't .it last Saturday?
A. It was one Saturday. I don't h."'TTow whether
page 287 ~ it was Saturday a week or what Saturday it was.
Q. They examined you in the presence of your
physician, Dr. Smallwood~
A. Yes, sir.
Q. Yet you can't remember what you told him just a week
ago, can yon 1
A. They didn't aslr. I don't recall.

Mr. Ball: That's all. Did you want to put an answer inf
The Witness: I said I can't think.
Mr. McCandlish: That's all, thank you.
(Witness excused.)
Whereupon,

MRS. JENNIE BURROUGI-IS,
was called as a witness for and on behalf of the plaintiff, and
having been first duly sworn, was examined and testified as
follows:
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DIRECT EXAl\fiNATION.
By Mr. McCandlish:
Q. What is your name'
A. Mrs. Jennie Burroughs.
Q. Were you sworn yesterday'
A. Yes, sir.
Q. And what is your husband's name?
A. Charles W.
Q. Where do you reside, ~Irs. Burroughs Y
A. In Fairfax, on Lemon Road, Fairfax County.
Q. As you leave the I.1eesburg Pike to drive into Lemon
Road going from the Pike, is your house on the left or the
right~

page 288 }

A. On tl1e left.
Q. And about how far is your house from the

pike?
A. I guess about two city blocks I don't know, sir.
Q. Is yours the nearest house on that side of the road to
the pike, towards Leesburg Pike Y
A. There is one right in the corner.
Q. On the same side of the road as you are?
A. No, sir; on the opposite side.
Q. I say, is yours the first house after entering Lemon
Road on the left 1
A. On the left, yes, sir.
Q. You live on the same side of the road that Mr. and 1\{rs.
1\-Iay live on?
A. Yes, sir.
Q. They .live some distance on beyond you 1
A. Yes, sir.
Q. Where do 1\fr. and 1\irs.. l\Hlls live?
A. They live on the right hand side of the road, abont
two or three blocks iu further from us.
Q. Is their house in sight of yours?
A.. In the winter time you can see the top of it.
Q. But in the summer it is hidden by the leaves on thH
trees?
A. It is hidden by the· trees, yes, sir.
Q. I-Iow long have you known Mrs. ~Iay, the plaintiff in
this case?
A. Well, I really don ~t kn~w. About two years, I guess.
Ever since they moved into the neighborhood. We have been
in the neighborhood three years.
page 289 } · Q. Ever since they moved into the neighborhood7
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A. Yes, sir.
Q. During the two years after they moved into the neighborhood, or up until :B~ebruary, 1930, did you see J\IIrs. May
frequently or not Y
A. Yes, sir.
Q. How frequently would you see her Y
A. Well, she would pass along quite often.
Q. What was her condition at that time with reference to
her he·alth Y
A. ,very well, as far as I know. She seemed to be perfectly well.
Q. Well, what did you see her doing on occasions Y
A. Driving an automobile, doing her house work
Q. Was there any trouble with her ability to walk or talk,
use her limbs?
A. No, sir.
Mr. Farr: Please don't lead the witness.
J\!Ir. McCandlish: Well, I just want to get along.
,J\!Ir. Farr: We want to get done, but we want to try the
case fairly.
~{r. McCandlish: Yes, I agree with that.
By Mr. McCandlish:
Q. Now, after February 26, 1930, when did you see Mrs.
May again, or did you see her on that day, or what is the· first
time you saw her after, say, the 25th of February 1930Y
A. Well, I saw her a night or two after that, I guess, and
knew she was ill. W·e went to see her. page 290 ~ Q. Who went Y
A. Mr. Burroughs and myself.
Q. Did· you see her at that time Y
A. Yes, sir.
Q. What was her condition then, Mrs. Burroughs?
A. She looked very, very ill, just as if she was going to
die any minute.
Q. Where was she Y
A. In bed.
Q. Did you have any co~versation with herY
A. Just merely asking her how she felt.
Q. Well, what did she say? Did you carry on any conversation with her is what I am trying to get at f
A. I really don't know. Just passing .the time of day,
something like that. We didn't stay very long.
Q. Did there seem to be anything wrong with her in any
wayf

• I-··'
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A. No, sir; not before she was ill. .
Q. I am talking about now, when you saw her a day or two
after the 26th, an evening or two after you went over to see
her. At that time wa.s she up and about or in bed, or where?
A. She was in bed.
Q. I am talking about her condition at that time. Did
you carry on any conversation with her then 7
A. Just asked her how she felt, because she looked like
she was dying then.
Q. That is all the conversation you had with herf
A. Yes, sir.
Q. After that, during the period of the next four or five
weeks, did you see Mrs. May again 7 .
page 291 ~ A. Y·es, sir; we went to see her, took her something to eat sometimes, if we had anything· special, something soft that she coqld swallow.
Q. What was her condition on those occasions 7 Was she
up or down, or where was sheY
A. Still in bed.
.
Q. And do you re.eall how many visits you made over there
between the time she was first taken sick and before she got
out of bed?
A. Maybe two or three in a week's time, something like

that.
Q. Now, after she had gotten out of bed and was up and
around the house, did you see her 7
A. Yes, sir.
Q. What was her condition then?
A. She was very poorly, to me.
Q. What did you sayY
A. She looked very poorly and helpless to me.
Q. Just tell the jury, the gentlemen here, what you mean
by that, Mrs. Burroughs 7
A. Well, her condition was terrible. That is all I can tell.
She had to go on crutches, couldn't help herself.
Q. How about getting in and out of an automobile?
A. Someone always had to help her.
Q. Down to the present time have you seen Mrs. May
more or less frequently Y
A. Yes, sir.
Q. What has been her condition along up to
page 292 } the present time Y
A. Just as helpless as she can be.
Q. Do you know Mrs. Mills?
A. Yes, sir.
Q. Do ~ou know Helen Mills f
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A. Yes, sir.
Q. Have you children of your ownT

A. _Yes, sir.
Q. Was Helen Mills in the habit of coming over to your
house?
·A. Y:es, sir ; she was.
Q. Do you recall any statements made by Helen Mills
at ·yo.ur-·house in respect to conducts relating to Mr. Bowles
and her mother in any way Y
A. Y~s, sir.
Q. Will you please state what they were Y First, tell me
where Helen was at the time.
·
A. Helen was at our house playing with the children.
Q. How did these statements happen to be made?
A. She just came in overjoyed and told us Mr. Bowles had
bought Papa a car and }.:famma a new coat. In the meantime
Mr. Bowie~ bought a car first and then the coat, I understood.
Q. Well, bought Mamma a ca1· and a coat and what else 0[
~Ir.

Ball: She said bought pa.pa a car.
The Witness: Bought the car.

By :Nir. McCandlish:
Q. Did she say who the coat was bought for?
A. Helen said Mr.· Bowles had bought the coat, but he
didn't want the public to know that he had
page 29'3 ~ bought the coat, and he gave papa the money to
buy the coat.
A. That is wha.t she said.
Q. Did you ask Helen any questions about that that made
her state that!
A. No, sir.
Q. Who was she talking to at the time, Mr~. Burroughs f
· A .. She was ·playing with my two girl's, but I was in the
room whet?- she was talking to my two girls.
Q. Do you recall when that was, ·Mrs. Burroughs?
A. No, sir; I don't know the dat:e.
· Q. Do· you recall any occasion at all seeing Mrs. Mills and
Mr. Bowles together!
A. Oh, yes.
Q. ·When 'vas that! .
Mr. Ball: ·Just a ·moment there-tl1at she saw them together? ·
~{r. McCandlish: Yes.
Mr. Ball: How is that rel~vant in t.his case, if your Honor
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please, what l\tirs. Burroughs may have seen' I object to
that.
The Court: Unless its relevancy is pointed out to me, I will
exclude it.
:1\'Ir. McCandlish : Well, sirMr. Farr : If 've are going into collateral issues, we will
never get done.
Mr. McCandlish: It may not be germane in chief. Maybe
the objection is well taken.
The Court: The objection is sustained.
page 294 } 1\fr. Ball: I move that the answer be stricken
out. She already had the answer in there, if your
Honor please.
The Court: It is ordered stricken out. Gentlemen, that
is immaterial. That is not in the issues involved here.
1\fr. 1\fc.Candlish: What did your Ifonor say?
The Court : I said it was stricken out and I told the jury
it was immaterial to the issues here.
By Mr. 1\ticCandlish :
Q. Did you ever see Mr. Bowles passing by your placeT
A. Yes, sir.
Q. How would he be traveling1
A. In an automobile.
Q. Which way would he be going 1
1\-fr. Ball: I object to that, if you~ Honor please. What
on earth-'Yhether Mr. Bowles travels up and down a public
road and· goes to see anybody-what does that have to do
wlth this caseY I presume he is a free American citizen and
can call on whom he pleases.
.
Mr. J\!IcCandlisb: I am just leading up to something else.
Mr. Ball: I kno'v what you are trying to lead up to, a whole
lot of stuff that is not relevant in this case. I know exactly
·what you are trying to lead up to. I object.
The Court: Approach it more directly. Objection sustained.
Mr. Ball: You arc not going to reflect on everybody that
travels along Lemon Road. :
By Mr. :rvfcCancllish :
.
Q. Could you recall any occasion of Mr. Mills
page 295 } coming to your home around Christmas time
aud making any statement with reference to Mr.
. Bowles being at his home?
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Mr. l\'Iarsh: vVe object to that on the same ground.
The Court: I didn't hear that question, will you repeat it f
(The reporter read the question as above recorded.)
Ivir. Farr: Objection is made, may it please the Court, and
I would like to be heard on it.
As I understand it, the pleadings in this case are predicated on 1\tir. Bowles going to the home of Mr. and Mrs. 1\{ay
and accusing her of making certain statements which they
claim 1\{rs. lVIay never made, and that as a result of Mr.
Bowles t demeanor and conduct at that time, the injuries complained of were sustained. Now, that is the issue they present. What this seems to be now is an effort to inject into
the case, for what purpose I don't kno,v, the fact that some
other people made statements, and that those statements
were possibly true. We are not afraid, may it please the
Court, to meet that on the facts for a moment, but if we embark into that collateral line, which has nothing to do w_ith
the case for the plaintiff, as presented in the pleading·s, it
means that this trial is going to be interminably drawn out.
Mr. McCandlish : If your Honor please, under the state of
the pleadings in this case, justification having been pleadedMr. Ball: I beg pardon.
1\IIr. MeCandlish: Privilege having been pleaded, as I un- ·
stand the la,v, the burden rests upon the defendpage 296 ~ ant, in order to entitle him to the privilege that
.
he claims, namely, that he was undertaking to defend his good name and reputation, of showing that false
statements had been made about him. That is the burden
which he cal'ries. If true statements have been made about
him, he has no privilege. The burden is upon him to sho,v,
it seems to me, tha.t false statements have been made against
him, and that he had a right, to clear his good name and
fame of false statements, to go to this home under certain
conditions, not in the way that the plaintiff testifies he went
there, but that having filed that plea, he carries that burden.
The Court : Well, I think you had better wait, if the burden is on him to show that false statements were made, and
get to that when we come to it.
1\f.r. 1\farsb : We don 1t eoncede that that is the case.
The Court: I sustain the objection at present.
Bv 1\ir. McCandlish:
'q. Mrs. Burroughs, do you recall any visit to your home
by Mrs. Mills in February of 19301
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A. Yes, sir~
Q. Any visit to her home during February, 1930? Was
it before or after l\fr. Bowles had been up to the May home
on the 21st?
A. 1\!rs. ]\fills came in our yard on the 22nd of Febru--·
ary and sent Helen back into the orchard for me, and I -

1\fr. Ball: Just a minute. That is what was ruled out.
They ask a question in such a way that we can't possibly
anticipate the answer; the answer gets in and has its effect
on the jury.
page 297 } The Court: I can't see how that is material.
Mr. Marsh: I move to strike the part of the
answer that she made out.
The Court: I would like to hear the· part of the answer..
\Vill you read it f
(The reporter read the record as follows:)
''A. 1Irs. Mills came in our yard on the 22nd of February
and sent Helen back into the orchard for me, and I ·
"Mr. Ball: Just a minute. That is what was ruled out."
rrhere is nothing material in that.
Mr. 1\!IcCandlish : There is a matter, if your Honor please,
that we would like to get in evidence, and in justice to the
other side, they having made the objection, I suppose it ought
to be laid before your Honor outside the presence of the
jury.
(Whereupon, the court and counsel retired to the judge's
chambers, where the following occurred out of hearing of the
jury:)
The Court: Here is the trouble with this, Mr. Ball: What
he reasonably believes to be true must be founded upon fact.
He could not reasonably believe to be true something that
was not and that he knew was not true; so how are you
going to keep this out? In the end you are not going to keep
it out.
1\fr. Ball: If he knew that Mrs. 1\fay had not said anything
ahout him, of course that would be different; if he knew
that Mrs. May had not said any false thing about him, if he
knew that, that she had not.
page 298 } The Court: Not necessarily what Mrs. May had
said, but if he knew,-
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Mr. Ball: That what she had said was true.
The. Court: Yes. Then that is a question for the jury to
decide,_ whether or not he knew.
Mr. Farr: It 'vould be in a slander case, your Honor, but
.this is not ·a slander case.
The- Court: I don't think it makes any- difference.
Mr. Farr: I would like to have the opportunity to get you
some-authorities on that. I never had any idea-that is why
T was so desirous, 'vhy I asked what this action of tres_pass on the ease embraced. I think I can get your Honor
some authorities that will clarify that, if we have to meet
that. Not that we are afraid to meet it, but that we must call
witnesses to contradict what this one has said and the other
one has said, and 'vhen we will get through with this case I
can't see. The issue presented by the motion, as I see it, is
that ::1\rirs. ~lay by her pleadings takes the _position that Mr.
Bowles came to her home in a violent manner and wrongfully accused her of making ·certain statements derogatory
to him, resulting in sudden fright on her part as to cause
these injuries. Now, that is the case made out by the pleadings. We hav.e filed a general issue plea and plea of privi·
·lege in other words, under the pleadings I myself am not
versed with the law on a question of that kind sufficiently to
say that the plea that 1\Ir. Ball thought should be filed was
necessary. He seemed to think so; I thought the general issue covered it. Now, the sole case made _out by the plaintiff is that she was falsely accused of making
page 299 ~ statements, resulting in shock and fright.
The Court: The issue you claim is whether Ol"
not she did make the statements T
Mr: Farr ~ That is the case she makes by her pleadings
and by her pleadings she is bound. We were not put on
notice by the pleadings that they were going to contend that
these statements were, in point of fact, true, and I don't
think they can anticipate any defense at this stage of the pro. ceedings.
The Court: I have in min<i what you are talking abo1J.t.
Mr. ~IcCandlish: If your I-Ionor please, what I desire to
prove by this witness, ].irs. Burroughs, is that on· the morning of the day after ~Ir. Bowles' first visit to the May home,
it being a· holiday, February 22, that Mrs. J\'Iills went voluntarily to the home of this witness and stated-told the witness that she understood that Mrs. · May was making very
unkind statements. about M::r. Bowles and herself, and was
trying to blame it on her daughter Helen, but that Helen's
word would not stand good in court; tha.t she, Mrs. Mills, un-
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clerstood the statements had been made that ~Ir. Bowles had
bought her a fur coat and an automobile ·and so forth, which
'vas by 1\{rs. 1\Hlls attributed to 1\{rs. 1\Iay; that Mrs. Burroughs, the witness, then informed 1\tirs. 1\tiills that ~Irs. May
had told her nothing about the matter, but that what she knew
had been from her daughter Helen coming to her house and
making statements, and that Mrs. Mills then said that it was
none of Mrs. Burroughs business how much she and Mr.
Bowles came up the road together, and that the witness replied ·that she, J\tlrs. Mills, was a married woman,
page 300 ~ and tha.t such conduct created a lot of talk; that
1\tirs. Mills left and has not been to her home .
since, and has not spoken to the witness since.
· Now, if your Honor please, what I had in mind is this:
Assuming that that occurred, the jury has a right to infer
that that was communicated by l\1:rs. 1\Hlls to Mr. Bowles.
rrhat was after Mr. Bowles had been to the May home and
made these charges and the thing had become public prop·erty, and that after that Mr. Bowles went back to the May
home, and in effect reiterated and repeated the charges and
declined to retract, as tending to show the wantonness and
maliciousness of his conduct in pinning this thing on Mrs.
May, as we contend, for no other purpose in the world than
to get her to sign an affidavit, not only denying that she had
:made the statement~ but denying that the statements were tn
fact true, or that there was any foundation for them, and
giving 1\tfr. Bowles a complete, perfect exoneration.
The Court : I don't see how Mr. Bowles could be bound by
that.
1\ir. Ball: It is not in keeping with the pleadings a.t all.
The Court: Even on your theory, I think the only possible
part of it that could be admitted would be the statement by
1\frs. Burroughs that Mrs. May had not told her anything
about JYir. Bowles and 1\!Irs. Mills. I think that is the only
basis upon which it can be admitted, and I don't think that
·ought to be admitted;
Mr. McCandlish: AU right, sir. Of course, we note an
exception.
page 301

~

(Thereupon, the court and counsel resumed
their places in the court room.)

Mr. McCandlish: You may take the witness.
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CROSS EXAMINATION.

By Mr. Ball:
Q. You say that you went to Mrs. May's house a few days
after the 26th of February and she looked like she was. dying,
and you asked her how she felt. And what did she sa.y7
A. Pretty bad, I guess. I don't remember what she said.
Q. You don't remember what she said, but whatever she
said, it was that she was· pretty bad 7
A. Yes, sir.
Q. Now, 1\tirs. Burroug·hs, when did you overhear the conversation that Helen had with your children Y
A. I don't know wha.t elate it was, J\ir. Ball.
Q. I didn't ask you that, as to what day, but what year
was itt
A. It was between 1929 and 1930. It was between those.
Q. Between 1929 and 1930 Y
A. Yes, sir.
Q. Yon mean by that, it was in the late part of 1929 or
the early part of 19301
A. Well, it was the latter part of-the early part of 1930,
I believe.
Q. Was it after Mr. Bowles had been to Mrs. J\Iay's house!
A. No, sir; before that.
Q. It was before that. 'Vbo was present wl1en Helen said
'vhat you claim she saidY
page 302 ~ A. Gladys and Vivian.
Q. Those are your two daughters?
A. Yes, sir.
Q. And where were they Y
A~ In my dining room.
Q. And you were in the dining room toof
A. Yes, sir.
·
Q. All of you joined in the conversation?
A. Yes, sir.
Q. Ho'v did the question come to arise about these things 1
A. I don't know. Helen is always overjoyed with things
like that, and just came to tell us but we weren't to tell.
Q. Do you know 'vhen Mrs. Mills got a fur coat 7
A. I think it was before Christmas.
Q. Do you know when she got the automobile, or he got the
automobile, or when the automobile came to the house 7
A. Last Christmas, I believe.
Q. Of waht year~
A. 1930. Christmas of 1929.

'

•
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Q. You are sure of that, are you 7 You are sure of that,
1\tirs. Burrough?
A. I don't . know.
Q. You don't know?
A. About 1930, I think, or 1931-yes, it was 1930, Christmas of 1929.
Q. Christmas of 1929?
A. Yes, sir.
Q. Just about Christmas day or a day or two
page 303 ~ before f
1\fr. McCandlish: What is the question now, Senator, as to
when the automobile 'vas bought 7
l\ir. Ball: When the automobile 'vas gotten.
Mr. 1\ticCandlish: When the statement was made?
l\ir. Ball: I am talking about the automobile now, when
the automobile came to the Mills house.
By J'vfr. Ball:
Q. You saw it and you know about when it came. That
was Christmas, 1929, I understand 7 That is right, is it?
A. I think so.
Q. And that is the automobile that Helen was referring
to?
A. Yes, sir.
Q. And that is the only new automobile that the Mills'
have had for quite a long while, isn't it?
A. Yes, sir; so far as I know.
Q. Now, did the fur coat come in 1929 toot
A. I think it came in 1929.
Q. You think that came in 1929? About Christmas?
A. Before Christmas, I think.
Q. Before Ohristmas, 19297 And it was sometime in
1930, t.he early part of 1930, that Helen was talking to you
about it¥
A. Yes, sir.
Q. Now, she said ~Ir. Bowles had gotten an automobile
Is that what she said 7
A. I think so, for papa she said.
Q. Did she say he had bought it for papa or financed it
for papa, or what did he do for papa in getting
page 304 } the automobile Y
A. She said 1\ir. Bowles had bought a new car,
and that Mr. Bowles was going to pay the first payment on
the car, and papa was going to pay $15 a month, and Mr.
Bowles would pay the balance.
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Q. Now, did you mention that to Mrs. May!
A. I have since, yes.
Q. When did you first mention it to Mrs. Mayf
A. I don't know that.
Q. You talked it ·over a number of times since Y
A. Yes, sir.
Q~ How soon after you heard it did you mention to Mrs.
MayY
.
.
A. A day or so afterwards, I believe.
Q. A day or so after you heard it, you told her about itt
A. No-I don't lmow.
Q. Isn't 1\{rs. 1\tlay the first person that you told that to,
outside of your husband-of course you told him about it,
didn't you?
A. I don't know that.
Q. Is Mrs. ~Iay t1J.e first person you mentioned it to Of
A. I don't know..
Q. Do you remember anybody else you mentioned it to
to before you mentioned it to Mrs. Mayt
A. I ··don't know that.
Q·. Yon don't know that Y
A. No, sir.
Q. How many people have you mentioned it to, 1\{rs.
Burroughs?
page_ 305 ~ A. I don't know.
Q. ·you have talked to so many you don't know
how many there were Y
A. No, sir; I haven't talked to hardly anyone.
Q. If you only talked to one or two,. you certainly would
remember, wouldn't you'
A. No, sir.
Q. You remember you did talk to Mrs. May but you don't
. remember anybody else y
A. It was the talk of the community.
.
Q. It got all over the community? Now, what did Mrs.
May say to you when you mentioned it to her t iS he talked to
yo·u about it, too, didn't she? ·
A I don't know what she said.
Q. Didn't she say to you that she had heard something
about- itf
A. Oh~ yes.·
Q. 'She said that didn't she? Did you say anything to Mr.
May about itY · · - ·
A. I don't know.
~Q. You don ~t remember 'vhether you mentioned it to him
.
.
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or not, or whether he was .there at the time you mentioned it
to Mrs. Mayf
A. I don't know.
Q. And you talked to Mrs. May and Mrs. May talked to
you about the automobile?
A. Yes, sir.
Q. That is right?
A. ·Yes, sir.
page 306 ~ Q. Now, you mentioned to Mrs. May about the
fur coat too 7
A. Yes, sir; we talked it over.
Q. And ~Irs. ~lay mentioned to you too, didn't she Y She
talked to you about it 7
A. I guess so. I guess she did.
Q. Can you tell me anybody else you mentioned the fur
coat too ·
A. No, sir.
Q. Did you mention that to Mrs. May before Mrs. ~fay
mentioned it to you 7 Who opened the conversation tha.t
day?
•
A. 1\Ir. l\Iay came over to our house a day or two afterwards and said 1\fr. Bowles went to him and talked the conversation over, and ~Irs. J\Hlls came over and accused meQ. No, I am talking about the time you said, just a day or
hvo after you had heard this thing, you talked to Mrs. May
about it.
A. No, sir ; I did not.
Q. I am just talking about what you said.
Mr. McCandlish : You misunderstood her. She said it was
a day or two and you took her to mean a day or two after
she heard it.
By J\Ir. Ball :
Q. That was the very question. A day or two. after who,
thenf
A. A day or two after 1\Irs. Mills carrie to my house and accused me of saying it.
Q. I asked you if it was not-how soon after you heard itHelen is the one that told you isntt she?
page 307 ~ A. Yes, sir; Helen told us.
Q. How soon was it after Helen told you before you mentioned it to Mrs. May?
A. I didn't mention it to J\tlrs. 1\Iay until Mr. May came
over to the house and told us Mr. Bowles had come to his
house.
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Q. Then you talked to her?
A. Then we talked it over.
Q. How soon after that was it you talked it over? A day
or two after that?
A. The day that 1\!Ir. 1\!Iay came to our house was the day
after Mr. Bowles had went to 1\!Ir. ~{ay.
Q. l\{r. May came to your house the day after Mr. Bowles
had been to :Wir. May?
A. Yes, sir.
Q. The day after he paid the first visit or the day after
110 paid the second visit 1
A. The 22nd of February.
Q. Then you 'vent to Mrs. May and talked with her about
it on the 23rd of February?
A. I did not, no, sir.
Q. "\Veil, you said you talked to 1\{rs. May a day or two
afterwards. Where did you talk to Mrs. May?
A. I talked to 1\tirs. ~iay on the 24th of February.
Q. You talked to Mrs. ~Iay that same cJayY
A. Yes, sir.
Q. About this very thing 1
A. Yes, sir.
Q. While she was lying in bed and looked like
page 308 ~ she was going to die 7
·
A. She wasn't in bed on the 23th of February.
Q. She was not then 1
A. No, sir.
Q. You talked to her tl1en, before Mr. Bowles had been
back there the second time?
A. Mr. Mav and Mrs. May came over to our house the 22d
of Februarj,~ after Mrs. 1\.fiils had been to our house in the
morning, and then we talked it over.
,
0. Both of them came over to your house on the 22nd of
February, both l\{rs. May and Mr. May?
A. Yes, sir.
Q. And they talked to you about this matterY
A. Yes, sir.
Q. And it was fully discussed between the three of you f
A. Yes, sir.
Q. Was your husband home thenY
A. Yes, sir.
Q. Was he there, taking part in the conversation 1
A. Part of the time he was.
Q. Well now, how long was it prior to that that you had
heard Helen make the statement that you claimed she made f
A. It was before that.
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Q. I say, how long before t
A. I don't know, Mr. Ball.
Q. vVas it a day or two or a week or two or a month or
two?
A. ·Two or three weeks before that.
Q. You would place it somew~ere around the
page 309' }- first of February, 1930, then?
A. Earlier than that, in January.
Q. In January, 1930~ In the meantime you hadn't said
anything about it to anybody had you?
A. No, sir.
Q. Did :Nirs. May and Mr. May mention anything to you
except the fur coat and the automobile Y
A. No, sir.
Q. They didn't mention anything else at all, Mr. and Mrs.

Mzyl
.
A. Not that day.
Q. Just the automobile and the fur coat? What time of
day was it that J\!Irs. l\tiay came to your house on the 22nd of

February~

A. I guess it was between 11 and 12.
Q. Driving or walking!
A. Walking.
Q. She walked over with her husband?

How far is her
house from your house? Half a mile, is it?
A. I guess it is half a mile, yes.
Q. And she walked back I
,
A. No, sir; she- was out with Mr. May in the machine then.
Q. You just told me she walked over. What did you think
I said when I asked you the question if she was walking or
driving and you said she was walking.
l\tir. McOandlish: You talk rather rapidly and sort of drop
vour voice now and then.
page 310 } ., Mr. Ball: I try to talk plain English. If anybody misunderstands me they can say so. She
certainly didn't misunderstand, because she said she was
walking.
Mr. McCandlish: She misunderstood.
lVIr. Ball: She didn't understand when she said she was
walking. She don't misunderstand herself.
By Mr. Ball:
Q. Why did you say a. moment ago she was walking, and
now you say she was riding 7
.
•
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A. I misunderstood you because he was driving the car
and both· of them were in the car.
Q. Regardless of whether you misunderstood or not, why
did you say she was walking? You didn't misunderstand
what you said. Regardless of what I said, you said she was
walking. Why did you say she was walking~
A. I misunderstood you.
Q. Well, was she walking or riding, now~
. · A. Riding in an automobile with her husband.
Q. Then they got out after they got to your placet
A. Yes, sir.
Q. And walked in your house'
A. Yes, sir.
Q. W a1ked out again Y
, A. Yes, sir.
Q. What was he condition that dayf
A. All right.
Q. She was all right that dayt
A. Yes, sir.
page 311 ~ Q. That was the 22nd of F€bruary. Now, Mrs.
Burroughs, after the 22nd of February, 19'30,
since then, have you ever discussed this with };frs. MayY Since
February, 1930, then, have you ever discussed this with Mrs.
·May! Since February 22, 1930? You understand perfectly
what I mean, don't you1
A. Have we ever talked it over¥
Q. Yes, have you talked to ~1rs. May about itt
A. Yes, sir; we have talked it over.
Q. What was the first time after February 22 that you
talked to herT
A. I don't know the date. It was the 22nd of February
that they came to our house.
Q.. How soon after that was it that you talked to her again
about itt
A. I never saw her until she was taken ill then. I never
saw her no more until I saw her in bed.
·Q. And ·you talked to her about it then Y
A. No; sir, I didn't.
Q. And when did you talk to her about it again f
A. Well, since she has been able to get around and go
about.
Q. How long· ago f
A. I don't know.
Q•. A .month or two months or a year Y
A.· It was around two months, I guess.
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Q. How many times have you talked it over with her since
iliffiY
_
A. I have talked to }ler most every day in the week on· the
phone, say "hello" to her, or something like that.
page 312 ~ Q. I am talking about this conversation that
you had with Helen. How often have you talked
to Mrs. 1.\.{ay about that since the 22nd of February?
A. It was very seldom ever brought up. The subject very
seldom ever was brought up.
Q. It 'vas- a matter that wasn't discussed a.t all.
A. The matter wa.sn 't discussed a.t all. It was talked over
for the time being and then dropped.
Q. It was just sort of a casual thing that passed out of
your life then, did it1
A. I always thought about it.
Q. You knew this suit was filed?
A. After the suit was filed, yes.
(~. During all that time, although you were neighbors and
calling upon her pretty nearly every day, it just sort of passed
out and you didn't talk about it any more? Is that right Y
Q. Did you talk to her about it in the last week or two?
A. No, sir.
Q~. You have not~
A. Only what 1virs. l\1:ills had to say to me, and that was
all I knew about it.
Q. You don't like l\1rs. l\1ills very well, do you?
A. Yes, sir; 1\frs. l\1ills has been a very good friend to me.
Q. You are good friends right now?
A. She hasn't spoke to me since that day.
Q. You haven't spoken to her since that either,
page 313 ~ have you~
A. No, sir; she has passed by and never spoken
to me, neither have I to her. But she has been a very good
friend to me before that.
Q. Didn't you get angry with her first, Mrs. Burroughs Y
A. No, sir ; I didn't.
Q. Didn't you claim that she had put the health inspector
there, something about the milkY
A. No, sir ; I did not.
Q. Didn't you blame her with that, 1\frs. Burroughs t
A. No, sir ; I didn't.
Q. You remember that occasion when the inspector came
there?
A. I do remember that occasion, but it was before she
went there. She had nothing to do with that.
Q. You know now she had nothing to do with it?
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A. I never blamed her for it.
Q. Didn't you think at that time she did Y
A. No, sir; I didn't.
Q. When did you speak to her last Y
A. When did I speak to her last Y
Q. When is the last time you have spoken to Mrs. Mills Y
A. The 22nd of February.
Q. You haven't spoken to her since 1
A. No, sir.
:htir. McCandlish: It seems to me that Senator Ball is hit~
ting all around the mark with this witness. She has been
forbidden to tell, under your Honor's ruling, what Mrs. ~fills
said to her on that morning which brought about
page 314 ~ a termination of their relations and friendship,
and yet· she is being cross-examined about thP.
thing, and she is placed in a false attitude. Now, it is very
apparent from what has occurred tha.t something was said
there that morning that broke up the relations between these
women who had theretofore been friends, and I don't think
that 1Ylr. Ball has a right, unless the witness can state-1
mean, to go ahead along that line unless the witness can state
just what it was that did terminate their friendship.
~ir. Ball: Well, I will not ask anything more on that line,
except I would like to ask her if she has ever spoken to ~{rs.
lVIills since. She says Mrs. Mills has never spoken to her,
and I would like to ask her if she has spoken to l\1rs. 1\Hlls.
Bv Mr. Ball:
•Q. Have you spoken to Mrs. Mills since the 22nd of February, 1930 Y
A. No, sir.
Q. And she is your next nearest neighbor?
1\{r. McCandlish: I think we are entitled to show 'vhy
she stopped. I think Mr. Ball has put himself in a position
where it is only"fair to this witness to let her tell the jury.
Some inferneces are to be drawn from the fact that" they
have stopped speaking, evidently, from counsel's attitude,
and I think that the truth will have to be known.
1\'Ir. Ball: If your Honor please, all I am trying to show
is that she was very close to Mrs. Mills, a. very intimate
friend, and that now she and Mrs. 1\fills are on the outs and
she hasn't spoken to 1\{rs. Mills and Mrs. Mills
page 315 ~ hasn't spoken to her since 1930.
The Witness: It is all in answer, Mr. Ball-
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~Ir. Ball: I am just asking you if she has spoken to you
or you have spoken to her since that time.
1\fr. ~IcCandlish: You have already a.ske dthat. I am making the point now, and asking his Honor to rule on the qU.eStion whether we are not entitled-whether the witness is not
entitled to state the conversation between ~frs. Mills and herself, in view of the cross examination to which the ·.witness
has been subjected by Senator Ball.
The Court: I think it is immaterial whose fault it is that
they don't. speak.
Mr. McCandlish: We save the point, your Honor. Now,
have you finished Y

Mr. Ball : I think I have.
RE-DIRECT EXA..Lv.t:INATION.

Bv Mr. McCandlish:
·Q. Who stopped speaking, you or ~Irs. Mills?
A. Mrs. ~Iills.
~Ir. ~fcCandlish:

That's all.

RE-CROSS EXAMINATION.

Bv 1\ir. Ball :
·Q. She hasn't spoken to you since the 22nd of February,
and you haven't spoken to her since the 22nd of February?
A. No, sir.
Q. No,v, both of you stopped speaking then?
A. She used to go past in the automobile and wave her hand
and I would wave back. She passed the house every day,
and since then she has never recognized ·m~.
page 316 } Q. And you wait for her to wave first?
A. S'he always looked over before and wa:ved.
Q. And you haven't waved to her since·¥
A. No, sir.
Q. And she hasn't waved to you since?
A. No, sir.
Q. And you don't like her either Y
A. Yes, sir; I do like her.
Q. You still love her?
A. No, sir; but I like her as a. woman.
1\fr. Ball: That's all.
Mr. McCandlish: That's all.
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(Witness excused.)
The. Court: Is there any objection to Mrs. Burroughs
staying iri the eourt room?
_ Mr. McCandlish: She might be used again, your Honor.
I expeqt she 'had better go outside.
Whereupon,

P. J. TURNER

was ~called as a witness for and on behalf of the plaintiff,

and having been first duly sworn, was examined and testified
as follows:
·
DII{.ECT EXAMINATION.

By Mr. McCandlish :
Q. Your name is P. ·J. TurnerY
A. Yes, sir.
Q. Where do you reside, Mr. TurnerY
A. On Lemon R.oad, up near ~Ir. May.
Q. Are you Mr. May's nearest neighbor f
page 317 } A. Yes, sir.
Qr As you go to his house from Lemon Road,
going along the Lemon R·oad from the Leesburg Pike, your
house is on which side of the road, left or right 1
A. Mine is on the left.
Q. And his is on the left 7
A. Yes, sir ; on the same side of the road.
Q. And you get to your house first and his is next?
A. Yes, sir. We use the same driveway, part of the way.
Q. And beyond Mr. May's house, on the same side of the
road, who· lives in the next house!
A. Beyond Mrs. May's houset
. · Q. Yes.
A. Miss Annie-you mean going that way f Miss Annie
}vJcCauley.
Q. Where do the Mills' live, Mr. and Mrs. Mills, with
reference to your place? On the opposite side of the road 1
A. Toward Leesburg from my place.
Q. And on the opposite side of the road!
A. On the oposite side of the road.
Q. Is your house in sight of theirs? ·Oan you see their
house from yours?
A. Yes, sir.
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Q. How long have you known ~!Irs. ~fay, the plaintiff in
this case, }vir. TurnerY
A. About five years.
Q. For a year or a year and a half prior to
page 318 ~ February, 1930, how frequently did you see Mrs.
1\fay and :rvir. May?
A. Well, they moved out near my place in the latter part
of 1928, and I saw them every da:y.
Q. Well, now, from that time up until February, up until
February 21, 1930, what was the condition of }vfrs. May's
health, as you observed it¥
A. Well, so far as I could see, she was normal in every
respect, except that she had to be particular about certain
things.
Q. Had to be particular about certain things Y

Mr. Ball: How could he tell ·by observation Y
J\fr. Farr: We object, may it please the Court, to the witness drawing· his own conclusions. You are not a doctor, are
you!
The Witness : No, sir.
J\ir. Farr: What was the last part of your answer 7
The Witness: Had to be very particular.
Mr. McCandlish: Had to be particular about certain
things.
Mr. Farr: I move, your Honor, that that be stricken out.
The witness is not qualified to express any such conclusion.
The Court: The motion is denied.
Mr. Ball: We except.

By Mr. J\fcCandlish:
Q. What did you observe her doing from time to time?
A. She attended to her household duties, drove the .car
back and forth.
Q.. Any trouble with her moving and walking
page 319 ~ and talking?
Mr. Farr: I object to the witness being led.
J\fr. }vfcC~ndlish: I just want to get through.
Mr. Fa.rr : We want to get through, too, l\fr. l\fcCandlish,
but this witness is one, apparently, of considerable intelligence. You can frame the questions so he can make l1is own
answers. Let him describe her condition.
By

~fr.

McCandlish:

Q. Mr. Turner, go ahead and tell the jury what you snw
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her doing and what was her condition with reference to being normal or not normal, as you observed it?
A. .She wgs normal in every respect that I could see, as
far as attending to he.r household duties, just as any person
would, except that I knew she had been sick previous to this.
I knew her in Lyon Park.
Q. What is your occupation? I forgot to ask you that,
Mr. Turner.
A. I am sorry, I am a government clerk.
~fr.

Farr: Sorry he is a government clerk f

By Mr. 1YicCandlish:
Q. How long· have .you been working in the government?
A. Since 1929.
Q. You live out there and go in every day?
A. Yes, sir.
Q. Reference was made here yesterday to some visit that
you and Mr. J\.fay made up to J\.fr. ~Hils' home on February
22, and somebody going along with him. Vvere you that person?
A. Yes, sir.
.
Q. Why did yon go up there, J\.Ir. Turner?
page 320 ~ .A. Wel,l Mr. ]\fay-that is quite a story-J\1:r.
May is a World War veteran and the records in
the Veteran Bureau, where I work, show that is completely
·blind in one eye and can't see well out of the other.
Mr. Fa.rr: I object and move that the answer be stricken
out so far, as being irresponsive to the question.
The Court: It seems to me this ''ritness could get at more
directly why he went up there, whether 1\fr. ~fay asked him
to ·go with him or not.
The Witness: In view of theseYr. Fa.rr: I move that the answer be stricken out.
The Court: The witness' reference to his wa.r record and
being blind in one eye has nothing· to do with this case. Mr.
Jv[ay is not the plaintiff in the case.
The Witness: It 'vas neighborhood gossipThe Court: Now, Mr. Turner, confine yourself to exactly
why you went there. Did Mr. May ask you to go with him 1

A. Yes, sir.

By Mr. McCandlish:
Q. For what purpose did you go f
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A. I went more as a bodyguard than anything else.
Q. Why did you go as a bodyguard f
A. Well in view of Mr. May's condition as I explained,
and he asked me to go because, he had understood tha.t Mrs.
Mills had chased:Nir. Farr: One moment, may it please the ·Court. I move
that the hearsay be stricken out, and I do hope the witness
will do as the Court has requested and answer the questions.
The Witness: I am only telling you why I went.
page 321 ~ These things must be broug·ht out to tell you why
I did go. I wouldn't have gone otherwise.
j\:Ir. Pickett : This is not offered as evidence of the facts
in this case; it is offered as evidence to show the motive and
intention. Something was said yesterday in the cross examination of 1Ir. lVIay to the effect that he took a witness up
there who would testify in court a.s to what occurred.
lVIr. Ball: Took one along to do his fighting.
~Ir. Pickett: We want to show the purpose for which he
did have somebody with him. Whether that purpose is based
on neighborhood gossip or not is immaterial. It shows motive and intention.
lVIr. lVfcCandlish: When ~fr. 1\tiay was on the stand, your
Honor will recall that the turn was given to his testimony,
was sought to be given by counsel, that 1Yir. ~fay took this
man along there with him as a witness to use in court to make
-a case, and it is just to show the fact about it that we want
this witness to tell why he went up there.
The Court: Objection sustained.
Mr. McCandlish : We save the poinf.
The Witness: I-Ie said thatBy

~fr.

McCandlish:

Q. Just a moment, Mr. Turner. The Court has ruled that

out. We will have the opportunity of getting his answer in
the record. After February 26-on or after February 26,
1:930, when did you see-when were you at the May home or
when did yo usee 1\rfrs. May?
A. February 26, 1930'
Q. Yes.
page 322 ~ A. Well, they lived within talking distance of
my house.
Q. What was J\frs. May's condition for the next four or
five weeks after that? I am talking now about Fe}?ruary 26,
1930, if you know.
.A. I know she was very sick.
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Q. And after tha.t period for four or five weeks, do you
know about her condition?
Q; And after that period for four or .five weeks, do you
ltnow about her condition¥
·
A. Well, she was helpless.
Q. And up to the present time, what has been her condition, Mr. Turner f
A. ·Practically helpless.
Q. Have you ever seen her drive an automobile or walk
without assistance t
· ·A. Not· subsequent to this trouble.

Mr. McCandlish: That's ali.
CROSS EXAMINATION.

By Mr. Farr:
Q. What is your full name, Mr. Turner¥
A~ Thomas J. Turner
Q. What does the "J" stand forf
A. Jefferson. Thomas Jefferson.
Q. I didn't kno'v that. I thought it might be Thomas
James.
A. Oh, yes, I am a Democrat.
Q. You have been in the government service since 1919 Y
A. Yes, sir.
Q. You were not drafted into the government service,
were you?
page 323 } A. No, sir.
Q. You went there voluntarily!
A. Yes, sir.
Q. And remained voluntarily 7
A. Yes, sir.
Q. What did you mea.n by sorry to say you were a government c.IerkY
A. Well, it is an old saying, once a government clerk, always one.
Q. You are not ashamed of your avocation¥
A. No, sir.
Q. You are not ashamed of the money you receive 1
A. No,- sir, I am a World War veteran a:nd I ~ta.nd for my
country, yes, sir.
Q. And your country stands for you in payment for what
you have done and what you do Y
A. Yes, sir.

•
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Q. You are a warm friend of the_ plaintiff's family, are you
not, Mr. Turner' .
A. No more than any other neighbor, as long as he tends to
l1is own business.
Q. You are not on very friendly terms then, are you?
A. Oh, yes, he is a friend of mine.
Q. You are warm friends, aren't you f rrha.t is nothing to
your discredit.
A. He means no more to me than other neighbors I have,
friends I have in the office.
Q. "Who moved into that locality first, you or Mr. and ~Irs.

page 324 ~

l\1:av~

A.

I did.
Q. From whom did they buy their land 1
A. I sold it to them.
Q. It was part of your own property1
A. Yes, sir.
Q. You say you have known them how long?
A. Sometime about '25 or '26, I guess-five or six years.
Q. Wbere were you living then f
A. In Lyon Park.
Q. And where were they living~
A. In Lyon Pari\:.
Q. Both of them were working· at that time?
A. Only 1\llr. 1\llay. I never knew of her working
Q. She never worked, so far as you know, during your
entire acquaintance with her?
A. I believed she clerked in a store, the Palais Royal.
·Q. You don't know that she did 1
A. Only what they told me. I never saw it.
Q. Who told you she did¥
A. l\1:y wife knew 1\:Irs. ~Ia.y and she probably told me.
Q. Now, 1\fr. 1\fcCandlish asked you if for a year and a.
l1alf prior to February, 1930, you kne'v what was 1\:Irs. ~fav's
condition. her physical condition. \Vhat was the answer thatvon made to that question?
.. A. Prior to whaf elate?
Q. Prior to February, 1930. .
1\Ir. 1\IcCandlish:
pa~·e

Ji,ebruary 26 was my

que~tiou.

325 ~ By 1\fr. :F'arr:
Q. ~Ir. lVIcCandlish says his question was Februat·y 26. I don't so recall it, but I will take his amendmi?llt.
A . .She was able to attend to her household duties. SJw

2J()
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'vas quite well when they moved out there and helped to build
their house.
Q. She was then in perfect health, wasn't she Y
A. So far as I knew.
Q. What did you mean by tacking on to your answer that
sl1e had to be very careful Y Who told you she had to be very
careful?
.
A. I understood she went occasionally to see a physician
for certain treatments.
·Q. You knew nothing about that exceptMr. McCandlish: If your Honor please, I insist that the
witness has a rig·ht to answer the question.
By Mr. Farr:
.
Q. Have you answered itT
A. Occasionally she visited some physician in the city. I
don't know who it was.
.
Q. That is what you already said before Mr. McCandlish.
interrupted me. Who told you she was occasionally going
to see a physician? Who told you?
A. Mr. May..
Q. Who told you she had to be very careful?
· A. Mr. May himself.
Q. Mr. May himself T You say you knew she had had
some prior sickness. What sickness did she have that you
knew ofT
page 326 } A. That is while she lived in Lyon Park, and
while she lived in Lyon Park she had some kind
~)f sickness, but I didn't know much about it then. I knew
Mr. May, but I didn't know Mrs. May.
Q. You had never met Mrs. ~{ay at that timeT
A. I had, but I didn't know her intimately.
Q. Are you intimtae now?
A. Well, what would you call intimacy? :She is a neighbor of ours, and I treat her as such.
Q. You said you knew she had had some prior sickness, in
your direct examination. What prior sickness was it that
you knew about?
A. Well, it is only what they told us. I couldn't say I actually knew it. I never saw her when she was sick, but as I
understand it, she was in a wheel chair, from what they have
told me. I never saw her.
Q. They told you she was then paralyzed, didn't they, and
paralyzed in the same arm and the same leg in which she is
now paralyzed T
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A. No one told me. ·
Q. They didn't?
A. No, sir.

I
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Q.. Mr. May never told you that in discussing his wife,
and told you she had to ·be very careful?
A. He never described to me fully her siekness.
Q. ·So toda:y is the first time, then, that you ever learned
that in 1927, when you say you heard about some sickness
·
she had down there, that she was then paralyzed
page 327 ~ in the same arm and the same leg in which she
is now paralyzed Y Is that correct Y
A. The first knowledge I have had of that.
Q. Where were you on the morning of February 22, when
1\{r. ::May requested yon to accompany him over to the Mills
home?
4~. I was at my house.
Q. Had there been any prior trouble between Mr. }fay a.nd
Mr. Mills or any member of tbe J.\tlills family?
A. Not that I lmew of.
Q. Why did you go over there Y
A. Except the night before this-! think this was the 22nd,
the following day after ~fr. Bowles had made this visit'.
Q.. You knew nothing about the visit except what Mr. May
and Mrs. May told you Y
A. That's all.
Q. Who came to your home on the 22nd, Mr. Ma.y by h~self?
· ·
A. Yes, sir.
Q. How was he traveling?
A. In his car.
Q. Now, you said yon went over to act as a bodyguard between Mr. Mills and Mr. May, when so far as you knew there
never had been any trouble between those two gentlemen Y
A. He told me~Ir. McCandlish: If your Honor please, I insist that before
Ivir. Farr gets into that, he can not go ahead with this line of
examination unless the witness is permitted to
page 328 ~ tell why he did go.
·
Mr. Ball: He said he was going over to :fight'.
~Ir. McCandlish: 'He said he went as a bodyguard, that
there had been no trouble between Mr. Mills and Mr. May,
yet he won't let the witness tell the necessity and occasion
for his going, and he wants to draw unfavorable inferences
from that state of facts.
~ir. Farr: I am so tired of the insinuation that apparently
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there are only two fair attorneys in the world, and they are
on the other side of this case. I am not trying to be unfair.
I understood the witness to say, in response to a. question
from :NI.r. McCandlish, who is always eminently fair-1 don't
ma.ke any accusations against him to the contrary-that he
went over .there·more as a bodyguard.
Mr. l\![cCandlish : Yes.
By Mr. Farr:Q.: Po you still make that statement? Was that your purpose in going .over there, a.s a. bodyguard?
A. I wouldn't. have gone otherwise. The 1\'Iills' \vere friends
of ·mine so far as I knew.
Q. And you were not a. bodyguard f
A. After he had said tha.t he was afraid to go alone, she
mig·ht take the butcher knife to him, I said ''in that case
perhaps· I had better go".
Q. You had never beard of any butcher knife being taken
to anybody?
A. Well, I bad heard in the neighborhood that this had happened.
page 329 ~ Q.. That what had happened 1
Mr. Ball: Had anybody taken a butcher knife to anybody
in that neighborhood 1
!'Ir. Farr: vVho is examining this witness?
1\fr. Ball : I beg pardon.

A.- I was afraid that both of them might be too many; tl1at
a man in his condition might not be able to see all· of them at
one time.

By

~fr.

Farr:

.

Q. What work did ~Ir. !fay do, if you know, in the depart-

ment?

A. I don't. know except what he has told me. He worked
in the Post Office Department as a clerk.
Q. Clerical work~
A. Clerical work.
Q. He drives ·an automobile¥
A.· Yes, sir.
Q. Do I understand you to say that he is so near blind that
he can't see 1
A. He·dra.ws compensation now as a World War veteran.
Q. Did I ask you that question¥ I asked you if I under-
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stood you to say that l\Ir. ~lay's vision was so impaired now
that he couldn't see well1
A. It is.
Q. In whieh eye?
A. I don't recall which eye is bad, but I know the record
shows that one eye is out and the other he can't see well.
Q~ Did he wear glasses 1
A. Yes, sit··.
page 330 } Q. All the time¥
A. So far as I know he did.
Q. Yon say you don't know in which eye he has this impairment of vision?
·
A. I don't remember which eye is blind. I don't remember
whether I have seen the records.
Q. According to your testimony he is totally blind in one
·eve?
., A. He is completely blind in one eye. The records will
show that in the· Veteran's Bureau.
Q. You know that yourself 1
A. Yes, sir; but I don't remember wl1ether it is right or
left. I think it is tl1e right, but I won't be sure. He is completely blind in that, and I know the other one is affected.
Q. ~Ir. Turner, you haven't discussed this case, of course,
·with 1\1r. :.May or Mrs. 1\:fa.y, have you~
A. I haven't discussed the ease 1
Q. Yes.
A. Not particularly. Since when do you mean?
Q. Since you first knew about it.
A. Since I first knew about it?
Q. Seemed to have started. Before this case started on
the 2nd of February. Ifave you discussed it with them much
sinee?
A. No more than any other neighbor. They have been to
my house and told me about it. I knew Jvlrs. Nlay's condition,
and we naturally were curious to know what caused it.
Q. liow many discussions have you had about what your
testimony would be in the case with l\Ir. and 1\Irs.
page 331· ~ l\iay prior to the time you took the stand 1
A. I had no discussion as to what my testimony would be, because I wasn't expecting to tell anything
except what was true, and he couldn't change me otherwise.
Q. You are quite confident of that?
·
A. Absolute faet.
Q. Of course you didn't know what your testimony w·onld
be when he had you summoned a.s a witness?
A. ''Tell, he probably knew along the line.
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Q. You expect he did~
A. Yes, sir.
Q. I imagine so. Ife just inferred that, you think?
A. IIe probably knew what I actually knew of the case. He
tl sked me to come as a witness, and I came.
~Ir.

Farr: That's all, thank you.

.

(Witness excused.)
_..........

....
~

.I

'..

Whereupon,

MISS ADA W ALI{ER
was called as a witness for and on behalf of the Plaintiff,
and having been 41rst duly sworn, was examined and testified
as follows:
DIRECT EXA1\1INATION.

By 1\![~-. McCandlish :
· Q. State your name.
A. Ada vValker.

.. .
•

l

Q. And your residence?
A. Falls Church. I live on Great Falls Street, outside of
Falls Church.
Q. And you live there with whom, ~Iiss Ada 1
page 332 ~ · A. "\Vitl1 my mother.
Q. And you have resided there l1ow long, 1\Hss
.Ada?
A. All mv life.
· Q.. How iong hnYe yon known 1\Irs. 1\{ay, the plaintiff in
this casef
A. Shortly after she came into the neighborhood, just after
the house burned, but I don't remember the date.
Q. From that time up until February 21, I will say, 1920,
.
·how frequently would you see her f
A. Up until that ·February I had met 1\!l:rs. 1\tiay a. number
~.f times. We worked tog·ether in collecting for the Falls
Church Fire Department, and we worked tog·ether on that.
·I was soliciting· and she would collect. That brought us into
. r.lose contact. In February, 1930, my brother was in the hospital and my mother was in bad condition on account of it,
and l\Irs. ~fay would take the money down to ~frs. Kendrick's, and then come back and see how my mother was,
and inquire after my brother.
Q. Now, I don't want to go into that.
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A. She -was there frequently in the month of February, ·
more than she had ever been before.
Q. Do you recall when you last saw her before she was
taken sick in February, 1930Y
A. She was there on the 19th of February, perfectly well,
and the last time that I saw her before she became seriously
ill was the 25th of. February.
Q,. Just a. moment before you get to the 25th of February.
I will come back to that in a minute. What was the condition of her health up until the time when you saw her on the
19th of ~,ebruary?
page 333 } A. After the house burned down, Mrs. May was
not well, but she gradually improved, and on the
19th of February, when she came in to inquire for my brother,
she came running up the walk perfectly well, I thought, no
-complaint. I didn't hear her complain of anything.
Q. Well, now, between the period of th~ fire, which occurred
about a week after they moved out there, and the occasion
when you last saw her, which was on the 19th of February~
1930, wasn't it?
A. Yes.
Q. What was the condition of her health?
A. Well, after the fire she was broken up,· as everybody
.would be who had lost everything.
Q. I am talking about now after she had recovered.
A. I considered her a woman in fair health, but not a
Yobust woman. That was my opinion of her condition.
~Ir.

.

Farr: _I object to the statement of the opinion· of the
'vitness.
The Court: Objection overruled.
~Ir. Farr: Note an exception.

Bv ~Ir. ~IcCandlish:
·Q. vVhat 'vas she able to do in respect to what other women
did?
A ..House work. And, as I told you, when I would solicit
for the fire department she would g·o from house to house
and collect and 'take it to 1\{rs. J(endrick or 'vherever it was
to go, and was always ready and willing· to do that.
(J. Now, you said that she came to your house on the 25th
of February, 1930?
page 334 } A. Yes.
Q. What was her conditoin then'
A. She had been down in Arling-ton County that morning,
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and when she came in she was very much disturbed and nervous; said that she had to rest before she could drive home.
Mr. Farr ~ I object.
By Mr. McCandlish~
Q. . What did she do when she got to your l1ouse 1
A. She was crying and nervous and she told me of the
visit of l\fr. Bowles to her house, and attributed her condition
to that.
~Ir. Farr: ""\Vait a minute. We move that the hearsay in
the answer be stricken out. I don't think that is competent
~vidence.

The Court: Be careful, l\Iiss Walker, in your testimony to
state what you observed and not repeat statements made to
you by 1Irs. May.
Mr. Farr: And the jury 'vill understand that that part
of the answer as to statements made goes out.
By

~Ir. ~IcCandlish :

Q. Tha.t was on the 25th of Febrnaryt

A. Yes, sir.
·
Q. Do you recall how long it was before yon saw Mrs.
May again!
A. Not until after she was able to come by her on her trip
to the doctor, but I don't know when. I was unable to go
to -see her on account of our ow~ trouble. I didn't go to her
house.
Q. How fa.r do you live from the May home,
page 335 } about t
A. I expect a mile. I don't know.
Q. About how fa.r!
A. Probably a mile; probably a little less.
Q. Yon drive a car yourself Y
A. No, sir.
Q. What has been her condition since February 26, 1930,
on those occasions when yon have seen her?
A. She has had difficulty with her speech. Over the phone,
·in talking to her I have had to listen cat·efully to understand
-her at times.
Q. Are there any other respects that yon have noticed
anytl1ing· 'vrong with her?
A. Only her speech.
Q. You are referring now to the occasions when you were
talking on the phone to her, that you ha-ve noticed?
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A. Yes.
Q. But when you would see her would you notice auylVIr. Farr: Wait a minute.

Bv Mr. 1\fcCanldish:
•Q. vVhat would you notice when you would see her 1
A. She had to be assisted in and out of the car, had to
use a can and a crutch. The first time she c.ame to me after
her illness she was on two crutches.
Mr. 1\fcCandlish: You can take the witness.
~Ir. Ball: No questions.
(Witness excused.)
The Court: \V e will adjourn, gentlemen, for one hour.
(Whereupon, at 1:00 o'clock p.m., a recess was taken until
2:00 o'clock p. m. this day.) ·
page 336 ~

AFTER RECESS.

(The Court resumed consideration of the- case at .2:30
o'clock p. m. pursuant to the recess.)
The Court:

Proceed, gentlemen.

lfr. 1\fcCandlish: If your llonor please, plaintiff rests ..
(Thereupon the Court and counsel retired to the judge's
chambers, and counsel for the defendant moved the Court to
strike out all the plaintiff's evidence on the following
grounds:)
l\1.r. Ball: If your Honor please: we move to strike out
all the plaintiff's evidence on the ground that there is no evidence adduced showing that ~fr. Bowles had any knowledge
of any infirmities on the part of the plaintiff prior to the time
1\fr. ~fa.y claims that he told him during the first visit; that
there has been no evidnece showing any malice· or ill will
existing· on the part of 1\fr. Bowles towards 1\irs. l\fay at any
time prior to either of the conversations complajned of; that
there has been no evidence of any wanton or malicious conduct on his part at any time, and especially_ after the plaintiff claims he had notice of her condition; that there has
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been no evidence showing that the plaintiff's physical impairment, which she complained of, arose from anything
which 1\ir. Bowles did, or said, but that on the other hand
all the evidence shows that it might have been br.ought on
as well from other causes as from anything· arising out of
either of these conversations.
vVe base the motion also on the further ground that the
evidence adduced in behalf of the plaintiff shows that for approximately two years prior to the 21st day of February,
1930, she was in perfect health ; that on the 22nd day of February, 1930, the day following the alleged first visit of ~Ir.
Bowles she, in company with her husband, made
page 337 ~ a trip of a. half mile to the home of a. neighbor,
~Irs. Burrougl1s then on that occasion Mrs. 1\{ay,
accoraing to l\frs. Burroughs, left the automobile and walked
in the house and appeared to be in perfect health. Similar
testimony as to her condition as late as the 19th day of February, 1930, and up until the 25th day of F'ebruary, 1930, having been given by ~Iiss Ada W a1ker.
And on the further g-round that under the law of the case
as established by the Court in its ruling on the demurrer to
the orig-inal motion filed, that there has been no evidence
produced to show any vindictiveness, any wantonness, or any
malicious conduct on the part of the defendant, the Court's
ruling, as we t1nderstand, being that in the absence of such
showing, under the law in this case there could be no recovery for injuries alleged to be sustained as a result of fright.
On the further ground tl1af the evidence produced by the
plaintiff shows that the entire conversation on the part of
J\rlr. Bowles was privileg·ecl and not actionable; and that no
a bnse of the prhrilege has been shown .

• The Court: I am g·oing to refuse the motion.
nir. Ball: \Ve except, if your "Honor please. Your Honor
will allow us an exception on the grounds set forth in the
motion and on the additional ground that there is an absolute
variance between the allegations and the proof; and 01i the
further gTound tl1at the evidence shows affirmatively at this
stage thaf on the 21st clay of February, 1930, plaintiff 'vas
in good health, despite the allegations of the notice that on
that day she was in impaired l1ealth and in bad
page 338 ~ nervous and physical condition.
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· (Thereupon, the trial 'vas resumed in the presence of the·
jury and the following proceedings 'vere had)
TESTI~lONY

ON BEHALF OF THE DEFENDANT.

Thereupon,
ALLAN DAVIS, .
called as a witness on behalf of the defendant', being first duly
sworn, was examined and testified as follows:
DIR.ECT

EXA~IINATION.

Bv Afr. Ball :
Please state your full name.
.Allen Davis.
And your age.
64.
Residence.
"\Yashington, D. C.
.And your business or occupation.
A. High s~.hool principal.
.
Q. You are principal of what high school in Washington'
A. Business High School.
Q. How long have you been principal of Business High
School1
. A.. nfore than forty years.
Q. Do you know nir. Bowles, U1e defendant in this caseY
A. I do.
Q. Where did you first meet him f
A.. I first met him when he entered the Business High
School, I think it was about 1900.
Q. And have lu1own him continuously since that timet
A. I have known him continuouslv since that time.
Q. Since he left the hig·h school have you been
page 339 ~ associated with him in any way, ~ir. Davis?
A. After he graduated from high school I have
known him in a general way until the past 4 or 5 years. Dur~
ing the last 4 or 5 years I have been rather intimately asso·
cinted with him in our Federation of Citizen Associations,
whicl1 is an advisory body that guides the decisions o£ citizen bodies. 1\-lr. Bowles has been vice-president of that body.
I have been a delegate r~presenting the southeast section of
the city; and in that capacity I have had frequent opportunity
to meet with and judge him.
·Q.
A.
Q.
A.
Q.
A.
Q.
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Q. Do you know other people who know him in the District of Columbia?
.A. Very many.
Q. Do you know his reputation as a. law abiding,. peaceful
c-itizen in the District of Columbia·¥
A. I do; it is exc-ellent.
Q. You know it to be excellent?
A. That is my judgment from my contact with him, and as
a matter of reputa.tion, general reputation.
·Q. Do you know his reputation for truth and honestyand I am basing that on the proposition that he will be a. witness.
A. I have had no reason to doubt it and I know of no one
who has ever accused him of other than fairness and honesty.
Q. Did you ever hear it questioned in any way, J\ir. Davis,
his reputation for truth and honesty?
A. I did not.
Q. Have you had an opportunity to observe his conduct in
meetings where he has been laboring under stress and nervous pressure Y
A. Yes, on several occaions he has served with
page_ 340 } me on committees.
1\ir. 1\fcCandlish: If your Hoonr please, I desire to object
to that question. I do not think wha.t he has observed about
Mr. Bowles in business meeting and his conduct at that time
ha.s any probative value in the case. I think the· witness has
gone as far as he can in respect to Mr. Bowles' general
reputation. Wha.t 1\ir. Bowles may have done in a business
meeting may be general reputation as to covering his time
in the business meeting but it 'vould have no relation whatever to, or probative value in respect of what he might have
done out here. in :B"'airfax County under conditions that have
been developed by the plaintiff's evidence in this case. I
have never known such evidence to be undertaken to be
brought into court.

The Court: I do not think you can show his usual con·duct. Unless you show me some authority for that I will say
it cannot be done.
1\fr. Ball: I do not know that I can. I would like to except to your Honor's ruling.
(This question was asked and objection sustained, and the
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answer, had the witpess been allowed. to testify, would have
been as follows : ''I intended to say I had served on committees with him, that I had been present when he was asked
to take the chair when discussions were somewhat personal
and that in all these instances he had been tempered and judicial.'')

Q. Mr. Davis, do you know his reputation in the District
of Columbia or in Virginia, where he now lives as a man of
even temper?
pag·e 341 ~

1\Ir. ~IcCandlish : Do not answer this please,
sir. I object to the question if your Honor please
on the same grounds.

'"'·
The Court : The ruling is the same.
~Ir. Farr: Your Honor sustains the objection?
The Court: Yes, sir.
~fr. Ball: And we accept.
qu~stion was asked and objection sustained; and the
had· the witness been allowed to testify would have
been as follows: "I think it is most excellent; even tempered, excellent; he is even tempered and judicial.")

(This

answer~

CROSS EXAlVIINATION.
By Mr. :i).{cCandlish:
Q. 1\tlr. Davis, do you know anything about how frequently
J\{r. Bowles has bee11 coming out here in Virginia in the last
2 or 3 years?
.A. Absolutely no knowledge.
Q. What proportion of his time he has spending out here
in the country 1
~Ir. FaiT: Just a moment. vVe have no objec.tion to the
question except that it is beyond the scope of the direct examination and counsel is making- t.hc witness's o,·~tn now.
1\Ir. J\IcCaudlish But I am talking about Fairfax County
out in the vicinity of the place where:_
The Court: 'Vhat is the materiality of that?
l\Ir. l\fcCaucllish: I am leading np now to the question
whether he knows his general reputation in that community.
The Court: Alright, sir.
.
.
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By

~Ir. ~:fcCandlish :

·

Q. Do you kno"r anything about how often J\IIr.
pag-e 342 ~ Bowles lu1s come out to the County in which ~Irs.

1\'Iills and nirs. ~lay and nfr. 1\Iay reside in the
last 2 or 3 years 7 Do yon know anything about tha.t?
A. I have no knowledge whatever.
Q. None. Do you know what his general reputation is out
in that community1
~fr.

Fa.rr: In what community?

Q. In the community to whic.h I have referred, which ha.s
been the subject. of investigation in this case and in 'vhich
1-[r. 1\fay and his wife reside and ~irs. 1\iills, being here near
~..,alls Church in Fairfax County.
1\ir. FaiT: I-Iis general reputation for what, 1\fr. 1\fcCandlish?
!vir. 1\IcCandlish: His general reputation.
1\fr. Farr: For what?
1\fr. l\fcCandlish: In respect to the matters concerning
which he has been interrogated by Senator Ball. Do you
know anything· about his general reputation ou~ there7

A. You are referring to reputation in Falls Church, Virginia?
Q. Yes, sir. ·
A. I have no knowledge a.s to that.
1\Ir. 1\IcCancllish: That is all.
Thereupon,
FRA:t\Tf{ l(. GREEN,
called as a witness by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows:
DIR.ECT EXAMINATION.
B·v· l\fr. 1\iarsh:
·Q. Tell the jury your name, please, sir.
A. Frank I{. Green.
page 343 ~ Q. 'Vhat is your age and "rhere do you live,
please, sir.
A. 55. I live in \Vashington, D. C.
· Q. I:Iow long have you been living in "\Va.shington ~
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A. All my lifetime-that is in th~ District of Columbia.
Q. "\Vhat is your occupation?
A. I am the Marshall of the Supreme Court of the United
Rtates.
Q. How long have you occupied that position?
A. Since 1915.
Q. Do you know ~Ir. B. A. Bowles, the defendant in this
case~

A. Yes, sir.
Q. Tell the jury how long you have known him.
A. I have known him, I should say, 25 or 26 years.
Q. Do you know other people who kno'v him?
A. Yes, sir.
Q. Do you know his g·eneral reputation for peace and good
order¥
A. Yes, sir.
Q. What is it?
A. Very good.
Q. Do you know his reputation for truth and veracityt
A. Yes, sir.
Q. What is that 1
1.\.. That is very good.
Q. Based on that reputation would you believe him under
oath?
A. I would, sir.
lVIr. ~Iarsh : You may take the witness.
l\fr. :1\fcCandlish : No questions.
page 344 }-

Thereupon,

REV. C. T. WARNER,
-called as a witness by and on behalf of the defendant, being
.first duly sworn, was examined and testified as follows;
DIRECT EXA1IINATION.
Bv l\Ir. 1\Iarsh:
·Q. Tell the jury your name, please, sir.
A. Charles T. vVa.rner.
Q.. And what is your occupation?
A. Rector, St. Albans Parish, Washington.
Q. Ho,v long have you been engaged as such?
A. 19 and one-half years.
Q. How long have you been in Washington¥
A. 29 years.
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Q. Do you know Mr. Bowles, the defendant in this case f
A. V.ery well.
.
Q. How long have you known him f
A. 25 years.
Q. Do yo-u know others who know him f
A. Thousands of them, literally.
· Q•. Do you know his general reputation for peace and good
order in the city of Washington'
A. Excellent.
Q. Do yqu know his reputation for truth and veracity in

VVash~ngton ~

A. Above suspicion.
Q. Based on that reputation would you believe him under
o-atht
A. I would.

page 345

~

Jvir. l\{arsh : That is all.
Mr. McCandlish : No question.

Thereupon,
E. WADE BALL,
-called as a witness by and on behalf of the defendant, being
:first duly sworn, was examined and testified as follows~

DIRECT

EXA~IINATION.

By Mr. Marsh:
Q. Tell the jury your name, please, sir.
A. E. Wade Ball.
Q. What is your occupation 1
A. County Treasurer, Arlington County, Virginia.
Q.. How long have you been so engaged¥
A .. Since the 1st day of J a.nuary, 1908 Y
Q. Do you know 1\{r. B. A. Bowles, the defendant in this
caseY
·
A. I do.
Q. How long have you known I1im 1
A. 26 years.
Q. Have you known him since he has been living in Arlington ·County?
A I have.
Q. Do you know his general reputaion both in Washington
and Arlington County for peace and good order?
A. I do.
· Q. What is it¥
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A. Excellent.
Q. Do you know his reputation both in vVashingion and
.1\.rlington County for truth and veracity1
A. I do.
Q. vVha t. is that?
page 346 ~ A. Excellent.
Q. Based on tl1a.t reputation would you believe
l1im under oath¥
·
A. I would.
1\Ir. 1\Iarsh: That is all, sir.
CROSS EXAlVliN.A.TION.

Bv 1\Ir. 1\IcCandlish:
~Q. You are a brother of ~Ir. Frank Ball1
.A. Yes, sir.
Q. IIow long has :Mr. Bowles been living in Arlington
County?
A.. I would say a bout a. year or a year a.nd a half. I do
not know the exact date. He- moved there very recently so,
eig·bteen months ago.
Q. Do you know anything about how frequently 1\fr. Bowles
has been out on the Lemon Road in this county, and ho·w
~uch of his time he has been spending out there 1
1\fr. Farr: We have no obj~tion subject to the understanding that 1\Ir. 1\:fcCa.ndlish is departing beyond the direct examination and makes the witness his own.
A. I do not. I do not knoww here the Lemon R,oad is and
I do not know that he was ever on it.
1\Ir. l\IcCandlish:

~rhat

is all, thank you.

Thereupon,

B. B. IDEN,
ealled as a witness hy and on behalf of tl1e defendant, beingfirst duly sworn, was examined and testified as follows:
Bv 1\fr. l\farsh:
··Q. Tell the jury your name, please, sir.
.A.. Benjamin B. Iden.
page 347 ~ Q. 'Vhat is your occupation 1
A. Farmer.
Q. Do you hold any official office in this county?
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A. Member of the Electoral Board.
Q. How long have you held such an office 1
A. Approximately 8 years.
Q. Who is the present chairman of the Board?
A.· I am.
Q. How long have you lived in Fairfax County, Mr. Iden Y
A. All my life.
Q. How old are you 1
A. 49 last October.
Q. Do ·yon Mr. B. A. Bowles, the defendant in this case?
A. Yes, sir.
Q. Do you know other people who know him?
A. Yes, sir.
Q. Do you know his general reputation for peace and good
orderf
Q. What is it?
A. Good.
Q. Do you know his reputation for truth and veracity?
A. Yes, sir.
Q.. Wha.t is that?
A. Good.
Q. Based on that reputation would you believe him on
oath?
A. Absolut~ly I would, sir.
Mr. Marsh: You may have the witness.
page 348 ~

CR.OSS EXAMINATION.

By Mr. McCandlish:
Q. Did you get acquainted ·with ~{r. Bowles through the
Potomac Savings Bank Y
A. Yes, sir.
Q. You do business down there, ~Ir. Iden 1
A. Not at the present time; no, sir; not for 5 years. I
am doing business at the Vienna Bank at the present time.
Q. Doing business at tbe Vienna Bank?
A. Yes, sir.
Q. Do you have any business now at the Potomac Savings
Bank?
A. Not the least.
Q. You got acquainted with Mr. Bowles when you did business down there?
A. Yes, sir.
Q.. In the last 4 or 5 years how frequently have you seen
~Ir. Bowles? I do not mean seen him on the street at a dis-
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tance, but I· mean how frequently have you come in contact
and conversed with him Y
A. I would say 3 or 4 times a year.
Q. Ifow would that happen to beY
A. 1\Irs. Iden has a locker at the Potomac Savings Bank.
Q. Has a what t
A. A locker in the Potomac Savings Bank.
·Q. A lock box~
A. Yes, sir.
Q. So you would see him going in and out of the bank in
connectionA. Yes, sir; I had conversations with him.
Q. Did you ever discuss his reputation with
page 349 } people who live out on the Lemon Road in this
countyi
A. No, sir.
Q. How far do you live from the town of Falls Church,
I\fr. IdenY
A. Approximately 7 miles.
~Ir.

1\IcCandlish: That is all.

Thereupon,
~IARK TURNER,
called as witness by and on behalf of the defendant, being fir.st
duly sworn, was examined and testified as follows:

DIRECT lDXAMINATION.
Bv 1\Ir. 1\Iarsh :
Q. Tell the jury your name, please, sir.
A. Mark Turner.
Q. And how old you are and what your occupation is.
A. 41 years old; farmer.
Q. "Where do you live, Mr. TurnerY
A. Near Great Falls.
Q. What official position do you hold in this county 7
A. Member of the Board of Supervisors.
Q. From what district Y
A. Grangeville.
Q. How long have you occupied that postion?
A. Since January 1, 1928.
Q. Do you know 1\Ir. B. A. Bowles, the defendant in this
case?
A.· Yes, sir.
w
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Q.. Do you
A. I do.
page 350

other people who l{now him 1
Q. How long have you known 1\'Ir. Bowles, Mr.

~ Turner~

·
A. About 23 years.
Q. Do yon know his reputation for peace and good ordert
A. I do.
Q. What is it?
A. Good.
Q. Do you know his reputation for truth and veracity?
A. I do.
Q. What is it1
A. Very good.
Q. Based on that reputation would you believe him on
oath?
A. f would.
Q. Do you do any business with the Potomac Savings Bank
now?
A. No, sir.
Q.. Do you have an account tl1ere Y
A. No, sir.

CROSS EXAJ\1INATION.
By 1Yir. 1YicCandlish =
Q. Did you meet Mr. Bowles through the Potomac Savings
Bank and your business relations there 1
A. No, I would not say so.
Q. Do you recall where you first met him¥
A. I first met him there ; yes.
Q. At the bank Y
A. Yes.
Q. He has been connected with that bank how long, Nir.
Turner'
A. I do not know. It had just started a year or so prior
to my acquaintance with him-I think a. year or
page 351 ~ so, possibly.
I began doing business there in
1908.

Q. And continued up to what time 1
.A.• .About 4 years ago.
Q. And during the past 4 years how frequently have you
seen l\1r. Bowles, that is to come in contact with him, not to
see him passing at a distance?
A. Several times a year.
Q. Several times a. year; and where w·ottld that be¥
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A. I have seen him at the bank and at a directors' meeting
of another corporation.

Q.. That you were on with him-both of you members of
that corporation 1
A. We were a.t that time ; yes.
· Q. How far do you live from Falls Church~
A. About 12 miles.
Q. Did you ever discuss 1\Ir. Bowles' reputation with anybody. else there in the vicinity of Lemon Road 7
A. No.
:h{r. l\1cCa.ndlish: That is all, thank you, sir.
Thereupon,
HARRY B. LEIGH,
called as a witness by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows:
DlR.ECT EXA!IlNATlON.
By l\{r. l\{a.rsh:
Q. Tell the jury your name, age, and occupation.
A. !larry B. Leigh, dairyman.
Q. 'Vhat is your age 1
A. That is a bit emlJarrassing. I am a widower. I do noL
like to tell it there are too many ladies present.
pa.ge 352 }

A..
Q.
.A.
Q.
A.

The Court : l-Ie is over 21 1

Yes, sir ; I am over 21.
What oftficial position do you hold in this countyf
Superviser.
Ho'v long have you been superviser 1
Eight years.
Q. Do you know 1\Ir. B. A. Bowles, the defendant in tl1is
case?
A. Yes, sir.
Q. Do you know other people who know him?
A. Yes, sir.
Q. Ho"r long have you known him?
A. Since 1905.
Q. Do you know his general reputation for peace and good
order?
A. I do.
Q. What is it?
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A. Good.
Q. Do you know his reputation for truth and veracity!
A. Yes.
Q. What is thatY
A. Good.
Q. Based on that reputation would you believe him under
·
oath Y
A. I would.
}ilr. Marsh: You may have the "\vitness.

CROSS EXAMINATION.
By Mr. McCandlish:
Q. How long did you say you have known Mr. Bowlesf
A. Since 1905.
page 353 } Q. Did you meet him in or through the bank 7
A. I met him through the president of the
bank, at that time Mr. G. B. Arthur.
Q. You met him there at the bankt
A. I met him at the bank; yes, sir. He was clerk a.t that
time.
Q. Sirf
A. He was a clerk in the bank at that time.
Q. And do you know wha.t his position with the bank now
isY
A. Yes, sir; vice-president.
Q. Do ;you_ do business with that bankf
A. No, sir.
Q. How long since you have done business with it f
A. Fou1~ or five years.
Q. Had no business of any kind in four or five yearsf
A. Yes, I have some notes there. I have given notes there
sometimes.
Q. That is what I am talking about; the bank has held
your paper within the last four or five yearsf
A. Yes, ~ir.
Q. I\iostly your contact with ~ir. Bowles has been there
in the bank?
A. No, I would not say so. I have met Ivfr. Bowles probably for the last four or five years probably at least three
times a month in the erstaurant in Georgetown where most
of the Fairfax people generally congregate there, in the old
IIome lunch, ].:fr. Gritz' restaurant, or tl1e Home lunch; I
meet him there about every two weeks, I guess
page 354 ~ for the last four or five years.

...

-

...
'
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Q. At whose place?
A. The Home Lunch.
Q. The Home Lunch 7
A. Yes, sir.
Q. How far do you live from Falls Church!
A. About six miles.
Q. Did you ever discuss Mr. Bowles' reputation with anybody who lives down there in the vicinity of the Lemon RoadY
A. No, sir.
Q. .And do you know anything about Mr. Bowles' trips, how
frequently he is out in that community, or has been, do you
know anything about that?
A. I know Mr. Bowles owns a farm, or somebody owns a
farm on that road there.
Q. Do you know that of your own knowledge or as a matter of hearsay f
.A. I was told by Mr. Bowles. I do not know whether the
Potomac Bank or },fr. Bowles owns it, someone owns a farm
on that road.
·
Q. ~ut you do not know anything about it except what
somebody told you Y
A. What :h£r. Bowles told me a couple of years ago.
Mr. McCandlish: I move that it be stricken out.
The ·Court: Strike it out. The witness does not know of
his own knowledge whether 1\{r. Bowles owns it or not'.
:hfr. McCandlish: That is all; thank you, sir.
page 355 }

Whereupon

D. B. ELGIN,
called as a witness by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Ball:
,
Q.. Please state your full name.
A. Davenport B. Elgin.
Q. Where do you live, Mr. Elgin?
A. I live near Spring Hill.
Q. Fairfax County?
A. Fairfax County.
Q. How long have you lived in Fairfax County?
A. I was born there, sir.
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Q. You have be.en here all your life Y
A. All my life.
Q. Wha.t line of business are you in f
A. I a.m a farmer.
Q. Any other business besides farming?
A. No, sir.
· Q. Are you a director in the Potomac Savings Bank, Mr.
Elgin?
A. I am, sir.
Q1o How long have you been a director in the bank?
A. About thirteen or· fourteen years. I cannot remember
exactly, but I have been there for quite a while.
Q. Do you know Mr. Bowlest
A. Certainly.
Q. Did you know him before you became a director~
A. Yes, sir.
page 356 ~
Q. Ifow long would you say you have known
him¥
A. I have known him ever since about 1906.
Q. Did you come in intimate contact with him at your
board meetings?
A. Yes, sir.
Q. And other business of the bank?
A. Yes, sir.
Q. Do you know other people who ln1ow him Y
A. Yes, sir.
Q. Do you know his reputation f
A. Good.
Q. For peace and good order Y
A. Good, or excellent, rather.
. Q. And his reputation also for tn1tth and veracityf
A. Excellent.
Q. Based on that reputation and your knowledge of him
would you believe him on oath, Mr. Elgin Y
A. Most assuredly would.
Q. Do you know about l1is reputation in Fairfax County,
~[r. Elgin 1
.
A.. Good.
·Q. Good in Fairfax County 1
A. As far as I know. I never heard a word against him.
Q. Never heard it questioned in any way?
Mr. Farr: I believe the Court of Appeals sa.ys that is the
best reputation.
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CROSS EXAMINATION.
By 1\!r. McCandlish:
Q. Is 1\fr. Bowles also a. member of the board
page 357 r board of directors of the Potomac Savings Bank 7
A. Yes, sir.
1vir. McCandlish: That is all; thank you, Mr. Elgin.
"
(Thereupon a short recess was taken. .A.t the expiration
of the recess tl~e following proceedings were had:)
ASHTON C. JONES,
called as a witness by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows:
By 1\!r. Ball:
Q. Please state your full name.
A. Ashton C. Jones.
Q.. Where do you live, l\fr. Jones?
A. Clarendon.
Q. How long have you lived in Clarendon?
A. Since .January, 1909.
Q. What is your business 1
A. Realtor.
Q. Do you know ~Ir. B. A. Bowles, the defendant in this
case~

A. Yes, sir, very well.
Q. How long have you known him~
A. 18 or 20 years, as near as I can remember.
Q. Where does he live at this time, 1\fr. ,Jones?
A. He lives on Chain Bridge above \Vashington 111 Arlington County.
(~. Do you l\now how long he has lived in the county about 1
A. For two or three years.
page 358 ~ Q. Do you know other people who know him,
both in the <lOunty and in the c.ity of \V'ashington?
A. Yes, a great many.
Q. Have you been assodated with him in any wa.y in business, 1\fr. Jones 7
A. Oh, yes, considerable. I have had lots of business dealings with lVIr. Bow"les in the bank and otherwise.
Q. Are you at the present time connected with any company of which you and lVIr. Bowles are both on the board of
directors?
A. Yes, sir.
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Q. What company is that, Mr. JonesY

A. It is the Columbia Garden Cemetery, I think. I have
forgotten-I think that is the name of it; and then we own
some lots together.
Q. Alexandria Park Association'
A. Yes, Alexandria Park Association.
Q. Do you know l\{r. Bowles' reputation for peace and
good order, his general reputation 7
A. None any better that I know of.
Q And do you know his reputation for truth and veracity?
A. It is as high a class as can be.
·Q. From your knowledge of him and his reputation, would
you believe him on oath Y
A. Absolutely.
1\{r. Ball: I think that is all.
CROSS EXAMINATION.
Bv Mr. McCandlish:
., •
Q. Mr. Jones, are you not mistaken about his
page 359 ~ living out there in country club hills for as long
as two or three years?
A. I don't think so. Time flies mighty fast. The records
will speak for themselves, Mr. McCandlish. I often get a
note due and 90 days rolls by mighty fast.
Q.; Have you any down in the Potomac .Savings BankY
A. Any whatY
Q. Notes?
A. I do not know of a bank in this county that has not some
of mine.
Q. I see. Yon have had some in the Potomac Savings
Bank?
A. Yes, I have one of $1,500.
RE-DIRECT EXAMINATION.
Bv Mr. Ball:
·Q. Are you able to pay it if called forf
A. I got called pretty hard there some time ago and paid

it.
.~ -!~

...

-~--- ~-

Thereupon
C. WENDEL SHOEMAKER,
called as a witness by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows :
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DIRECT E·XA.MIN.A.TION.
By Mr .. Ball:
.
Q. 1\!r. Shoemaker, what is your full nameY
A. C. Wendel Shoemaker.
Q. What is your occupation?
A. Cashier, Potomac Savings Bank.
·
Q. How long have you been connected with that
page 360 } bank?
A. 23 years.
Q. Where do you live, Mr. Shoemaker?
A. Washington, D. C., 4848 Wisconsin Avenue.
Q. Do you know Mr. Bowles?
·
A I do.
Q. How long have you known him Y
A. All my years at the bank-over 23 years.
Q. What position does he occupy nowY
A. Vice-President.
Q. Is he an active vice-president?
A. He is.
t~. Is there at the bank every dayt
A. Yes.
Q. Does he practice law anywhereY
A. Not to my knowledge.
Q. Did you ever hear of his practicing law anywhere?
A. I never have.
Q. Has he any business that takes up any material amount
of his time excepting the banking business 1
A. He has not.
Q. In the course of that business, Mr. Shoemaker, does
he come in contact with many people or few peoplet
. ·A. Very many people.
Q. Do you know other people who know him?
A. I do.
Q. Do you know his general reputation for truth and veracity?
A. I do.
Q. What is that reputation'
page 361 } A. Excellent.
Q. Do you know his general reputation for
peace and good order7
A. I do.
Q. What is his reputation as to those things Y
A. Excellent.
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Q. From your knowledge of him and his reputation would
you believe him on oath, Mr. Shoemaker!
A. I would

CROSS EXAMINATION.

By 1\Ir. McCandlish:
Q. Is Mr. Bowles your superior officer in the bank?
A .. 'Not my superior officer. He is a co-ordinate officer.
Q. A co-ordinate officer 1
A. Yes. Both are responsible to and take orders from the
president.
Q. What is your position in the bank t
A. Cashier.
Thereupon
WILLIA:NI II. DUNCAN,
cailed as a witness by and on behalf of the defendant, being
first duly sworn, was examined and testified a.s follows:

DIRECT

EXA~IINATION.

By Mr. Farr:
Q. Tell the jury your name 1
A. ·William H. Duncan.
Q. How old are you, Mr. Duncan?
A. 43.
Q. Where do you reside?
page 362 ~ .A. Arlington County, Virginia.
Q. How long have you lived there Y
A. }tfy lifetime.
Q. What official positions have you held in the county~ .
A. I was Commissioner of Revenue for 8 years, and county
clerk for 13 years.
Q. Who is now county clerk'
A. I am. I am wrong-12 years.
Q. Who is no'v county clerk f
A. I am.
Q. Do you know 1\fr. B. A. Bowles, the defendant in this
case?
A. I do.
Q. How long have you known him, 1\-Ir. Duncan?
A. ·For 15 years or more.
Q. Do you know other people who know l1im?
A. I do.
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- : Q. Do you know his general reputation for· peace and ··good

order?
·
A. To the best of my knowledge, I do.
Q. What is it?
A. Good, excellent.
-:
Q. Do you know his general reputation for truth and ve:.
racityY
A. To the best of my knowledge I do.
Q. What is it Y
A. Exceptionally good.
Q. Based on that reputation would you believe him on
oath as a witness in a case in which he was interpage 363 ~ ested?
A. I certainly would.
Q. Do you know how long Mr. Bowles has been a resident
of Arlington County?
A. Approximately two years.
Q. What impresses that fact on your mind, if anything,
Mr. Duncan?
A. I do not quite understand you, ~{r. Farr.
Q. Was there any conversation that took place as to hjs
moving into the county that you can recall Y
·A. I have heard it discussed.
Q. Along what line, sir?
Mr. MeCa.ncllis11: I object to that, if your Honor please.
He has testified to his reputation for truth and veracity.
·:-Mr. Farr:. I am going into particulars now a little, may
it please the Court.
The Court: The objection is sustained. He recalls the
conv-ersation and that helps fix the date that is aU right; but
there is no use repeating the conversation.
1\'fr. Ball: Conversation mak·es reputation, if your Honor
please.
The Court: He is your witness. lie is not subject to cross
examination by you. The objection is sustained.
Mr·. Farr: Your Honor will a.llow us an exception and all ow the record to show his answer please, sir.
(This question was asked and objection sustained, and the
answer, ha dthe witness been allowed to testify, would have
been as ·follows: ''I was at the home of 1\fr. Charles T.
Jesse on the afternoon and evening both, _during the early
part of the year, or to the best of my knowledge
page 364} in the· month of February, 1930. Mr. Jesse's
honie is approximately one block from the home
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_of Mr. Bowles in Arlington County. There were five or six
residents of Arlington County present, most of whom lived
in the neighborhood that I just spoke of. The outlook of
that neighborhood was discussed. S'tatements were made
that if the neighborhood would be lucky enough to have. sev.eralmore men of Mr. Bowles' kind move into it that it would
not be very long before the entire community would be built
up of homes of the kind of Mr. Bowles', Mr. Jesse, and several others.")
·
Mr ~ Farr: You may cross examine.
Mr. McCandlish:

No questions.

(Thereupon,- at 4:30 o'clock p. m., after the Court warned
the jury not to discuss the case amongst themselves or with
others, or to allow others to discuss it with them; an adjournment. wa:s taken to 10 o'clock a. m., W-ednesday, June
3, 1931.)

page 365

'
~
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FOURTH DAY.

Virginia:
In the Circuit Court for Fairfax County.
Ma~

F. Ma.y~ Plaintiff,
vs.
B. Agee Bowles, Defendant.
Fairfax, Virginia,
Wednesday, June 3, 1931. ·

•1 . ,Ule

trial of tne above-entit.led matter was resumed at 10
o 'cfock a. Itt., pursuant to adJournment.
Appeara~ces: -As previously noted.
The Court:. · Proceed, gentlemen.
.
Mr. Marsh: If the Court please, we want to offer Mr. William Tyler Page, the Clerk of the House of Representatives
of the United States, and 1\{r. William P. Ames, of Rosslyn,
Virginia as character witnesses for Mr. Bowles, the defendant
in this case.
.
. The Court: You have had four from Washington. You
may put on Mr. Ames if you want to, but not Mr. Page.
Mr. Marsh: We except to the Court's ruling.
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(Out of the hearing of the jury, counsel for tlie defendant
stated for the purpose of the record that they expected to
prove by ~Ir. Page that he had known Mr. Bowles for many
years; tha.t he knew other people who had known him; that the
reputation of Mr. · Bowles for· peace and g-Qod
page 366 ~ order, truth and veracity was excellent, and that
the witness would believe Mr. Bowles on ·oath in
any case in which he was called as a witness.)
Thereupon
WILLIAM P. AME-8,
called as a witness by and on behalf -of the defendant, being
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Farr:
Q. Tell the jury your name, Mr. Ames.
A. William P. Ames.
Q. Your age!
A. 37.
Q. Your occupation?
!·
A. Lumber business.
Q. Your residence?
A. Clarendon, Virginia.
Q. You s·peak of the -lumber business. With w~at company
are you associated, if anyY
A. Mnrphy & Ames~
Q. How long have you been living in Arlington County!
A. Seventeen years.
·
Q. Do you know· the defendant in this case, Mr. B. Agee
· · ·
Bowlesf
A. Yes, sir.
Q. How long have you known him, Mr. Ames t
A. About fourteen years~
Q. Do you know other people who know him!
page ·367 ~
A. Yes, sir.
··
.
·
Q. Do you know Mr. Bowles' general reputation for peace and good order Y
A. Yes, sir.
Q. What is that reputation!
A. Excellent.
Q. Do you know his general reputation · for truth and
veracity?
A. Yes, sir.
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Q. What is that, Mr. Ames!
A. Excellent.
Q. -Based on that reputation would you believe Mr. Bowles
on oath as a witness in a. case in which he was interested t

A.. I certainly would.
CROSS EXAMINATION..

By Mr. McCandlish:
·
Q. Mr. Ames, you are a friend of Mr. Bowles, are yon not?
A. Yes, sir..
Q. Sirf
A. Yes, sir.
Q. And have been interesting yourself in 1\fr. Bowles' ~Je
fense in this case, have you not, in a rather active wayf
A. No, sir, not particularly. I was summoned here.
Q. Have you taken any part in this case other than to
appear and testify in response to the summons f
~-· Yes, sir ; I have.
'·Mr. McCandlish: That is all; thank you.
page 368

~

RE-DIRECT EXAMINATION.

By 1\fr. Farr :
Q. Mr. Ames, Mr. McCandlish asked you if yon were a
friend of 1\fr. Bowles, and you said you were.
A. Yes, sir.
Q. Does that friendship in any wise affect the integrity
of your testimony on that stand as a witness?
A. No, sir.
Q. And your interest was because of the fact yon did not
believe there was any merit in this case, was it not f
A. Yes, sir.
Mr. 1\fcCandlish: Just a moment.
The Court: Do not answer the question.
Mr. McCau.dlish: I ask that tl1at be stricken from the
record.
The Court : He did not malre any answer -to tha.t, did heY
Mr. McCandlish: He answered in the affirmative.
The Court: (Addressing the jury:) You gentlemen have
to decide yourselves whether there is any merit in this case.
_What Mr. Ames thinks about it, of course, is not material
to you. That is what you are here to _decide. . ·
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Mr. McCandlish: Does your Honor grant the motion to
strike out the sta.teinent Mr. Farr made in the record.
The Court: No, sir. He asked a question as to wha.t his
interest was. His idea was to the merit is not material. I
'viii leave it in with that explanation that I have made.
Q. Who is the manager of the Murphy & Ames Lumber
.Company that you spoke of, 1\fr. Ames?
A. I am.
Q. Without going into detail, is that a large
page 369 ~ concern or a small concern?
~fr. ~'fcCandlish: I object to that question, if your Honor
please. I do not think it has anything to do with this case.
The Court: The objection is. sustained.
Mr. Farr: Your Honor- 'vill allow us an exception; and
may we have the answer for the purpose of the record 1

(Had the witness been permitted to have· answered he would
have said: "It is a $100,000 corporation and does a volume
of business between seven and eight hundred thousand annually.")

RE-CROSS EXAMINATION.
By ~~r. McCandlish :
Q. Without prejudice to our exception to your Honor's
ruling in leaving in the reeord Mr. Ames's opinion about this
case I want to a.sk him one or two questions : You say you
reached the conclusion tl1at there 'vas no merit in this case f
A. Yes, sir.
Q. You reached that conclusion, did you not, Mr. Ames; on
hearing ~fr. Bowles' side, and it alone, did you not~
A. No, sir.
Q. Did youThe Court : I just instructed the jury that they are not to
take into consideration his conelusion. That question was
brought out. Yon asked him what his interest 'vas. He
claims his interest arose over the fact that he did not think
there was any merit in the case. • • • I am not going to
allo'v any further investigation on that phase of it. The
only purpose of that is to show the witness' atpage 370 ~ titude towards the case. That, I think, has gone
fa.r enough.
Mr. Pickett: We note an exception to' the refusal of the
Court to strike it out.
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Mr. McCandlish: We have already done that.
By Mr. McCandlish:
Q. Mr. Ames, you deal with the Potomac Savings BankT
. A. Yes, sir.
Q. Carry an account there?
A. Yes, sir.·
Q. Does the ban~ hold your paperY
A. Yes, sir.
.. .
Mr. McCandlish: That is all.
. ''
~

RE-DIRECT EXAMINATION.
By Mr. Farr:
Q. In view of Mr. McCandlish's questions as to the dealings with the Potomac Savings Bank, do you deal with that
bankY
A. Yes, sir.
..
Q. ·Your business is of such character that you have to carry
a great deal of paperMr. McCandlish: I object to the leading of the witness.
The witness is not doing a thing except -to say yes, sir, and
no, sir.
The Court: That question was leading.
Mr. Farr: . Yes, sir; and I recall .s.ome few~ on the other
side during the progress of this case.

Q. In your business, Mr. Ames, will you please state the
character thereof with reference to 'vhether or not it requires
the carrying of considerable paperY
page 371

~

(Counsel for plaintiff objected to the question
on the ground that it was improper, which objection was sustajned by the Court, to which action of the Court,
counsel for the defendant excepted. Had the witness been
allowed to answer he would have testified as follows:)
''A. Not a great deal. We have paper in the Arlington
'l"rust Company and paper in the Citizens National of Alexandria.''

Q. What if any official position do you hold in the Po.
tomac Savings Bank?
A. Director.
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Q. How long have you been a member of the board of directorsY
A. Five or six years.
Q. How are loans in general made in that bank?
A. They are made by the executive committee and then
passed on by the board later.
Q. By what board 7
A. The board of directors.
Q. Are you a member of the executive committee f
A. No, sir.
Mr. McCandlish: I object to this question for the reason
that it is irrelevant, immaterial, improper. He was brought
·
here as a character witness.
(The Court sustained the objection.)
Q. Mr. 1YicCandlish asked you if you had been, interesting
yourself in the preparation of this case for trial. When
did you first hear about this case, Mr. Ames 7
A. I first heard about it I imagine about a year ago, perhaps a little longer-about .a. year ago.

page 372 }

Mr.
object
answer. I do not
place in the case.

McCandlish: If your Honor please: I
to the question and move to strike out the
think that has any bearing or any proper
It is irrelevant

(The objection was overruled.)
Thereupon
PEARL T. PURZEL,
called as a witness by and on behalf of the defendant, being
flrst duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

By Mr. Ball:
·Q. State your full name, please.
A. Pearl E. Purzel.
' :
Q. Where do you live, Mrs. Purzel?
A. Falls Church.
Q. How near do you live to Mrs. May, the plaintiff in this
case?
A. A very short distance, about the second house on the
same road, Lemon Road.
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You live on Lemon Road,- do you Y

.A:.. Yes,. sir.
Q. And how close do you live to 1\ir. and Mrs. Millsf

.A-. They are on the other side of the May property, or
above. I imagine it would be about a quarter of a mile or
half a rm1e. I really do not know exactly th~ distance, but
they are· above on the other side of the road.
Q. How long have you known Mrs. May¥
A. J"ll$t since she has been in that neighborhood there.
I do not know just how long she has been there. About
three or fouryears-,vhatever amount of time she
page :37S ~ has been there. I did not know her before she
came there.
Q. And how well have you known her, 1\·frs. Purzel?
A. I visited the home a few times, quite a few times.
Q. Did you ever nurse her at any time Y
A. No, I did not do any nursing at a.ll but just when they
had their fire I just went over to see whether I could be of
assistance.
Q. Where was she at that time 1
A. She was in Mrs. Turner's residence, right next to her
when the house burned down.
Q. She·was in Mrs. Turner's at that timeT
A. Yes, sir.
Q. How long did you stay there, Mrs. Purzel f
A. I was there for a couple of hours in the afternoon,
or at the time of the fire-it 'vas the forenoon, I think, that
the fire took place; and I was there until the early part of
the afternoon, and then I went on home and went back the
next day, or for a few days just 'vent back to see how she
wa.s.
Q. And do you kno'v how long she was incapacitated by
that firef
A. She was not in bed at all during that time, only when
the fire first happened she was broken up considerable, under
quite a nervous strain, and was lying down all the time
that I was there, but she was up the next day when I went
up there.
Q. That was the second day after the fire, or the first day
after the fire, 'vas it not?
A. Yes, sir.
page 374 ~ Q. You mean the first or second day after· the
·fire when yon went back f
·
A. The second day after the fire.
Q. Do you recall some chickens that Mrs. 1\{ay had in the
fall of 1929 Y
·
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A. Yes, she had quite a few chickens.
·
Q. Did you see her or talk with her at any time after the
chickens came there?
A. Oh, yes. We visited there quite a few times after that.
Q. Do you know how many chickens they had 7
A. It seems to me, if I remember, it was somewhat about a
thousand or fifteen hundred. I don't remember exactly. I
know it was quite a few of them, but I do not know whetherit may have been two thousand; I do not know exactly the
amount. I did hear, but I don't remember.
Q. Did she make any statement to you as to who was caring for the chickens?
A. Who 'vas what?
Q. Caring for the chickens, looking after the chickens.
A. ~rr. and 1\Irs. :Niay. vVhen he was away she looked out
for them during the day, and he looked out for them at night.
Q. Did she make any statements to you on the question of
whether or not she was worrying over the chickens 7
A. Yes. There was quite considerable worry because she
lost quite a few of them, or they lost quite a few of them.
Q. What did she say on the question?
A. She was just worrying considerable about that, she
was. For quite a few times there he had to stay
page 375 ~ home from work during the day when she was
laid up on account of overwork with the chickens.
Q. Mrs. Purzel, are you and Mrs. May on good terms at
this time?
A. I have never had any words with Mrs. May at all.
Q. Do you have a friendly attitude towards each other?
A. I have not been over there since, not since this last
sickness she has had, nor a while before that. Christmas
a year ago I think was the last tin1e I was there and we
stopped visiting there when there 'vas a mail box we had
a.udQ. You need not go into that. I just wanted to know
whether there is a. friendly feeling. If you have any ill'vill I want to bring it out myself; I did not want these gentlemen to bring it out.
A. I haven't had any trouble with Mrs. ~fay at all but I
have just haven't visited at all, since the little misunderstanding or trouble about the mail box, that is all; but I
haven't had any trouble with Mrs. 1\tiay at all that I know
of.
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CROSS EXAMINATION.

By ~{r. McCandlish:
,
. Q. Up to February, 1930, what ha:ve been your relations
with Mrs. Mills-pleasant and on good friendly terms. or
notY
Mr. Fa.rr: We ha:ve no objection to that, but Mr. McCandlish is making the witness his own.
Mr. McCandlish: I understand that, sir.
Mr. Ball: I think we should object to that. That is entirely irrelevant, if your Honor please.
page 376 ~ The Court: I cannot see where it is relevant
now. You better wait until Mrs. Mills takes the
stand.
Mr. McCandlish: 'Ve reserve the right, then, to crossexamine her on that point if it becomes material later in
the case.
·
Mr. Farr: It could not be cross examination, Mr. McCandlish.
Mr. Candlish: Or to examine her.
By Mr. McCandlish :
Q. Has Mr. Bowles within the last year, since this trouble,
since this suit was filed by Mrs. 1\tlay against Mr. Bowles,
has he loaned you or your husband any money, or taken over
the deed of trust on your property?
A. No, sir. We have borrow.ed some money through Mr.
Bowles, but from the bank, not from Mr. Bowles at all;
and there is no deed of our property to Mr. Bowles.
Q. What is that?
. A. I say our property is not deeded to Mr. Bowles' hands
at all.
- Q. But he or his bank holds the deed of trust against your
place?
A. No, sir ; they do not.
Q. Anyhow it was arranged from Mr. Bowles' bank and
the bank later took over the deed of trust since this suit
was filed. Is not that true?
A. No, sir. The deed of trust is entirely with someone
else, not in Mr. Bowles' hands at all.
Q. The deed of trust that you originally placed on yo~r
place is not due yet, is it, Mrs. Purzel Y
·\
page 377 ~ A. No, sir; it is not.
.
Q. It has some time to run before it becomes
due ; is not tha.t correct Y
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A. Yes, sir.
Q. And is it not a faet that within the last few months that
you, ha;ve arranged with Mr. Bowles through Mr. Bowles or
his bank to take up and hold that deed of trust on your property?
: A. Why, I think so.
Q. Yes. ·
A. My husband is taking hold of the business end, arid
that part of it.
·
Q. That is alL
RE-DIRECT EXAMINATION.
Bv 1vir. Ball:
, ··Q. Is your testimony influenced at all, Mrs. Purzel, by any
loan that has been made from the bank Y
A. No, sir, not at all. This ha·s absolutely nothing to ·do
;with it.
i
Q. You seem to be in the position of most people on Lemon
Road-able to borrow through the same bank. · That is correct, or do you know that 7
·
.
A. No, I really don't know. I have a fairly good sized
place and I stay right on my owri place most of the time and
.don't know anything about any of the affairs of the neighborhood, scarcely.
·
.
.
Q. Let me ask you just this question and I a~ thorough:
Was or was not that community a peaceful community until
.Mrs. May moved into it 7
A. As far as I know of.
page 378 } Q. And is, or is not, this the first dispute that ·
has arisen among the neighbors there-m~tters
that came out of this case. Is not that true?
A. It seems as through there has been quite a: little trouble
.since then in the neighborhood.
Q. Since they arrived there 7
A. Yes.
·
Q. That is all.

RE-CROSS EXAMINATION.
By Mr. McCandlish:
Q. Mrs. Mills has a good many friends in the community,
has she not?
·
·
Mr. Ba;Il: I. object to thal. question.
A. I' suppose she has .

•

•

•

•
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Mr. Ball: I withdraw the objection.
_ Q. Mrs. May has a good many friends in the community;
has she not?
A. I really don't know.
Q. Don't you know¥
A. I don't lmow, because I have not been visiting there
since the little difficulty-or rather-I don't know how to
express it-about the mail box.
Q. Yes, about the mail box.
A. And I have not visited there since.
Q. You have not.
A. Because they came there on a friendly visit, yon }{now,
and then the next da.y the box that we had been
page 379 ~ having our mail delivered in was taken.

Mr. McCandlish: I object to that. I do not care anything about that. Is your Ifonor going to take up the mai1
box question'
·
The Court: No, sir.
Mr. McCandlish: Because if you ·do 've want the right
to go into that, too.
The Witness: I just wanted to state why I have not visited
there.

Q. Do you know Mrs. Annie ~1:cCauleyT
A. Yes, sir.
Q. She lives nearer the Mays than you do?
A. Between the Mays and our place.
Q. She lives nearer the ~fays thn n you do?
A. Between the Mays and our place.
Q. You live on beyond T
A. Yes, sir.
Q. 8he is on very friendly terms with Mrs. May, is she
not7
A. I don't know anything about it.
Q. You don't know. Mr. Turner and his wife are the next
nearest neighbors on the other side, are they not T
A. Yes, they are the next closest neighlJors.
Q. And they are on very friendly terms with ~irs. May,
are they not T
. A. I <fon 't know.
Q. And a. little farther down the road the Burroughs reside?
A. I have never met them. I only know them, but I saw
them in front of there before and kno'v they live there but
I have never met them.
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Q. And right in sight of Mrs. May's home is
1\:I:r. and l\1rs. KirbyY
A. Yes.
Q. Do you know them?
A. Yes.
Q. They are on very friendly terms, are they not 7
A. I don't know.
· Q. And I have named, have I not, the families who live
right near l\1rs. 1\tiay with the exception of yourself and the
Mills, have I not?
A. There are a couple more families along there.
Q. Yes, I know, but I have named the ones that live closest,
·
have I not?
A. I think so.
Q. With the exception of you and the Mills t
A. Yes.
_
Q. Do not answe]: this question until the Court rules on
it : There was trouble between you and Mrs. Mills, was there
not, Mrs. Purzel Y

.

page 380

~

Mr. Farr: I object.

A. I never had any trouble with Mrs. Mills.
i

Mr. Farr: Just a minute, 1\tirs. Purzel; wait until tl;le. Court
rules on it.
I

(The Court sustained the objection, to which action of the
Court counsel for the plaintiff noted an exception.)
Thereupon
DR. F. 1\.f. BROOI{S,
called as a 'vitness by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows:
page 381

\

i'
I

~

DIRECT EXAMINATION.

By Mr. Bail:
Q. What is your name?
A. F. M. B-rooks.
Q. Wbere -do you live, Doctor 1
A. Two miles from Fairfax, south.
Q. In Fairfax County 1 ·
A. In F-airfax Cotmtv.
Q. What is your business?

'
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A ..
Q.
A.
Q.
A.
Q.

Physician.
Engaged in general practice Y
Engaged in general practice.
Do you practice in Fairfax County!
Yes, sir.
.
Do you hold a.ny official position in this county?
A. I ·am chairman of the school board.
·
. Q. I- believe you are also president of the local bank here
at Fairfax?
A. Yes, sir.
Q. How long have you been practicing medicine, Doctor?
A. F·orty-eight years plus.
Q. How IongY
A. Forty-eight years plus; forty-eight ye~rs the 15th of
April, to be exact. ·
Q. From what school did you graduate?
.
.
A. I graduated from the University of .Pennsylvania, medical department ..
Q. And have been in the general p~actice of medicine during all that time Y
A. Yes, sir.
.
.
Q. How much of that period here in Fairfax
page 382 ~ County'
- ·
·
· _
A. Forty-eight years plus.
Q. You have been here all your lifeY
A. All my life.
Q. Professional life?
A. Yes..
·
.
Q. Did you make a.n examination of Mrs. May, the plaintiff in this case t
A. Yes, sir.
Q. When7
A. The 23rd of May.
Q. Where did you examine her Y
A. At her home.
Q. Was her physician present?
A. Yes, sir.
Q. Which one Y
A. Dr. Smallwood.
Q. Who was with you?
A. Dr. Swetnam, Dr. Fred. Swetnam.
Q. Who actually made the examination of her, Doctor?
A. I made part of it and Dr. Swetnam made part of' it.
Q. Was the entire examination made while both of you
were present and observing Y
·
A. Yes, sir.
I.
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Q. Did you ask her anything about the 4istory of her caseY
A. Yes, sir.
.
Q. Did you ask her anything about her health prior to the
trouble that she is suffering from now? .
page 383 } A. I asked her if she was in good health on
the 21st day of February, 1930. She said she
·was, that she was in perfect health.
Q. Did you ask her how long she had been in good health
prior to that 7
A. No, I did not.
Q. Wha.t examination did you make, Doctor?
A. We examined her in regard to walking, the use of her
limbs; examined her spine to see if there was any tenderness
there ; examined her speech, but not her throat. We went
over the historyYr. McCandlish: What did you sa.y about her throat,
Doctor?
A. Did not examine her throat especially; examined her
as regards speech a.nd we had her general statement as to
. her condition and the onset, and so forth.
Q. Doctor, based on that examination and the history of
the case as given you, what is your diagnosis as to the malady
from which she is suffering? ·
A. She undoubtedly had apoplexy due to a diseased brain.
Q. Did that come from some pressure within the brain,
or something of that sortT ··
.
A. Probably hemorrhage; most certainly a hemorrhage.
Q. Certainly testimony has been given here, Doctor, about
bvo different types of paralysis. One a physician referred
to as functional. Another type is organic. Which of these
types, in your opinion, is she suffering from?
A. Organic.
Q. Is there any doubt in your mind about that, Doctor Y
A. Not a ·bit. I do not think there is sueh ·a
page 384 ~ thing as functional except from overwork, overexercise.
·
Q. Doctor, from the ·history of the case as given to you
by Mrs. May, I will ask you if in your opinion her present
condition could have arisen from anything that she claims
Mr. Bow.Jes said tha.t night?
·A. I do not think so.
Q. Would it be probable that it came from t~at or probable that it came froin some other ca.use 7
A. Probably due to the old condition, the condition that
was th€re.
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Q. Did she tell you that she had been paralyzed before?
A. She did .not. She said she vras in perfect health.
Q. Assuming tha.t she had been paralyzed in 1927, less than
three years prior to the da.te of this paralysis, how would that
affect your opinion in arriving at ·a proper diagnosis¥
A. As a matter of fact,. in your opinion, they never get
well; there is a diseased condition left behind, that sooner
or later shows up in another attack.
Q. Is it ·always possible to trace the cause of the second
attack, Doctor, or does it just happen?
A. No, it is not always possible. It is very probable it
'vas due to a diseased condition left from the first attack.
Q. I will ask you if that would be aggravated by the fact
that the patient had had the flu a year after the first a.ttackf
A. That might be.
Q. And would her condition be affected by the work necessary in looking after some 1,500 baby chickens Y
page 385 ~ .1:\.. Yes, unquestionably it would-the 'vorry,
·
and bother, and exercise.
Q. Dr. :Hickling testified in this case that the type of paralysis from which she is suffering never comes from any- .
thing except mental shock. What is your opinion as to that f
A. I do not agree with it at all. I am just a.s sure there
was organic trouble there· and I am sure I am sitting here.
. Q. Doctor, all the physicians so far have been asked as
to how much they are charging for testifying in this case.
I want to ask you the same thing.
A. Well, there has been no agreement so far at all.
Q. Has anything been said to you about that?
A. No, sir.
Q. Would you care to state what you expect to charge Y
A. No, sir.
Q. Would anything that you do charge affect your opinion
in any way at all, Doctor t
A. Not a particle.

(Direct examination closed.)
CROSS EXAMINATION.
By Mr. McCandlish:
Q. Doctor, what is the difference between organic paralysis and functional paralysis?
·
A. Organic paralysis is clue to one of three causes: Either
to hemorrhage in the brain 'vhich stresses on nerve centers,
or to a ne'v growth of some kind, or to actual damage to
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the nerves from a wound, or broken bone, or something of
that kind. I have answered the other question so far as
functional paralysis is concerned ; I do not bepage 386 r lieve that it exists except in conditions where the
muscle probably is overworked. If a man plays
baseball and throws a great deal and escutes his muscles so
t~at they do not work, you would call that a functional paralySIS.

Q. Overworked muscles?
A. Yes, muscle or nerve; you can do the same to nerves ;
sometimes the nerves are overworked.
Q. That is a condition then in your opinion which results
from exhaustive use and not from_:_
A. That is right.
Q. Yon think that if a man pitches baseball too much that
he may have functional paralysis in his arm; is that it?
A. Yes, that is right.
Q. Did you ever know a. case, Doctor, where a man, even
though he has been playing baseball for 20 or 30 years, using
his arm a very great deal, had sustained paralysis in that
arm?
A. Oh, not complete. These functional conditions are not
complete, and do not last very long. I do not kno'v as to
baseball. I only mention that as an illustration. A man
might walk too long a distance and became exhausted, more
or less exhausted a.nd be unable to use his muscles for a time.
Q. When you come to di~gnose .a case of paralysis, how do
you distinguish the symptoms of organic paralysis from the
symptoms of functional paralysis 1 What are the distinguishing characteristics of each form of paralysis?
A. The history generally is sufficient.
Q. Yes. You mean the history that you get . from the
patient¥
page 387 r A. Yes, the history of the condition.
Q. What?
A. The onset and so forth. The functional paralysis onset is generally gradual. In organic paralysis it is practically always very sudden, and in a. great majority of cases
gives no warning.
Q. That is one of the distinguishing characteristics-the
onset itself?
A. Yes.
Q. In this particular. case did you ~ave anything in the
history to indicate to you whether the onset was quick1 Was
it explained to you that this woman was alone at the time
she had the onset?
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A. I am not clear on that point.
Q. In this particular case you do not Imow whether the onset was slow or rapid, do you, Doctor 7
A. Only from her statement, of course. She stated that
she collapsed and went to bed after. M.r. Bowles' second visit,
and was unconscious more or less for a considerable time
and was confined to her bed for six or seven weeks.
Q. But if she was found alone in her home unconscious· in
bed in the afternoon when heT husband returned from work,
or virtually unconscious, would she be able to tell any'bo~y
afterwards just ho'v long she had been in that condition. or
how rapid the onset had been Y
A. She could tell, yes_; she could tell. Of course when she
was unconscious she could not have any n;temory.
Q. As to that symptom. what at·e the ot.h~r distinguishing
characteristics between these two forms of
page 388 ~ paralysis, if any, in the symptoms which enable
a physician to make a. diagnosis.
A. As I stated a "rhile ago, practically all the cases of
par.alysis come from a blood clot in the brain-practically
all of them; the onset is usually sudden, and generally without any warning. They have loss of speech, probably loss
of power, quick r:espira.tion, become unconscious.
Q. Those results flow from what form of paralysis Y
A. From the organic condition. · Q. Can you tell by looking at a patient, I mean-your profession has no instrument, or appliance such as an X-ray by
which you can determine a:s a physical fact whether or not
a blood vessel of the brain became ruptured and there has
been a slight hemorrhage of the brain which would ·cause
paralysis, have you Y
A. The X-ray would show it; yes, that is if it was of any
size at all.
Q. An X.-ray would showA. A blood clot ; yes.
: • I
;
Q. Sir?
A. Yes.
.·.
Q. Did you use one in this case, Doctor f
A. Of course not.
Q. Did you use one in examining lVIrs. 1Iay f
A. Of course not, not at this stage over a year after. It
probably would not show it at this time.
Q. Doctor, you do not believe in functional paralysis very
much, either one way or the other, do you Y ·
·
A. Not very much; no. I think· ·
Q. The medical authorities-
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Mr. Farr: Let him answer your question, Mr.
McCandlish.

Q. Certainly. What did you start to say, Doctor 7
A. I do not think that functional paralysis. is treated very
seriously by the physician. It is hard to have a paralysis
without some causes, as I say; and you have three major
ca11ses for paralysis. One is hemorrhage into the brain, a.
growth of some kind, tumor of some kind, something of
that sort, and direct violence.
Q. Would it or not be possible for great mental excitement
and strain and what the ~ical profession may call "nerve
trauma'', occasion what you call organic paralysis? ·
A. I do not think so without a blood clot, without a rup-.
ture there.
Q. But may there not be a slight hemorrhage of the brain,
a blood clot caused by intense nervous excitement and shock
of a very severe nature'
A. Not in a normal condition, and not in a normal organ.
Q. Not in a normal organ Y
A. If the brain was normal you would nC't have it.
Q. ~~r1
·
A. If the brain was normal you would not have it.
Q. Yes, sir; but take a brain that had had something of
that sort three years before, that had been somewhat similarily affected three years before; could you conceive ·of a
case where intense emotion, excitement and shock would
caus that condition to step up again, or cause a new condition?
A. I do not think so.
Q. Are you certain about it, Doctor?
A. Yes ; I feel very certain about it.
page 390} Q. Have you any particular study, or specialized in any way in nervous and mental diseases? .
A. No, not more than a general practitioner does.
Q. Have you read any textb~oks on the subject that you
are just testifying about now since you left medical school Y
A. Oh, yes, yes; very often.
·
Q. Do you not find in modern textbooks and in modern
medical journals a great deal of allusion to what the profession calls functional paralysis Y
A. No.
Q. You do not find any reference to that Y
A. I do not say ''any''; I say not very much.
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· - Q. It is recognized· in medical journals, is it not 1
A. Not by the medical profession in general. There may

be some special men have special fads, m.aybe1 'vho think
they see something of that sort, but it is just .something you
cannot demonstrate.
Q. Nor can you demonstrate in a particular case whether
it is organic or functional, except from what the patient tells
yon, and the nature of the onset, that is the history of the
case· and the nature of the onset t
A,. Or symptoms; yes·.
Q. Doctor, can you give me the name of the textbook that
supports your statement-I mean a modern textbooks to support your statement that functional paralysis does not exi:;t ·~
A. I think you will find it in Pepper' system of medicine.
Q. Pepper's system of medicinef
A. Yes.
page 391 r Q. How recent a textbook is that, Doctor¥
A. It is probably 15 years old.
Q. Do you think that paralysis may come from hysteria?
A. That would constitute the functional kind.
Q. Sir?
A. I say that would constitute the functional kind.
Q. Whatever it would constitute, I am asking whether you
think it may come from hysteria V
A. Sure.
Q. Sirf
A . .Apparently so; yes. It is not permanent, you know.
Q. Then you do recognize functional paralysis in yourMr. Farr: He said he did and gave the example of baseball players.

.A. Yes, overexertion.
Q. Sir?
A:. I say overexertion.
Q. But the case of hysteria 'vould not be caused by overexertion?
A. That is an imaginary condition that really does not
exist.
Q. Yes, I know; but so far as the patient is concerned,
it does exist?
A. Yes, so far as the patient is concerned; but it actually
does not exist.
Q. And you call it an imaginary condition'
A. I do.
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Q. But it is a condition that is recognized by the medical
profession'
page 392 ~ A. Yes, as an imaginary condition.
Q. As being one of the causes of paralysis. Am
I correct in that, Doctor¥
. 1\IIr. Ball: Cause of what type of paralysis.
The Witness: I do not think so.
Q. As being one of the causes for functional paralysis.
A. For functional paralysis, yes, because that is not paraly. sis at all.
Q. Functional paralysis will partially deprive one of the
power of speech, will it not? And functional paralysis will
deprive one of loss, partially or completely, for a time, of the
use· of the arm or leg, may it not~
A. There lis really not an actual paralysis there.
Q. .Sir?
.
A. There is really not an actual paralysis there.
Q. I understand, Doctor, but so far as the patient is concerned it does exist, as you stated, does it not Y
A. The patient may think so; yes.
Q. And if the patient thinks so, and the patient cannot
m<>ve his arm or legA. But he can move it, though.
Q. Sir¥
A. He can do it.
Q. Can do itT
A. They can do it if they want to.
Q. Ten, in your view, functional paralysis is merely something that is put on T
A. No. I was explaining to you how it can ocpage 393 ~ cur. Hysterical paralysis is put on in a measure.
Q. Are you familiar with Freud, one of the
medical authorities?
A. No, I am not.
Q. One of the German authorities Y
A. No.
Q. I read you this, Doctor: ''The symptoms of hysteria
are manifold and c<>mplex * * * they may be physical or
mental '·'-the symptoms of hysteria. may be physical or men-tal, by that meaning, I understand that hysteria may produce a physical injury. Do you agree 'vith that statement f
A. No, Do you agree with that statement Y
A. No, I do not. Whatever physical injuryQ. Your idea is·
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Mr. F~rr: Let hhn fipi~h his an~wer, Mr. McCandllsh.
A. Whatever phyaical lack ther~ is is du~ to the mental
lt is ~ 111ental couditiqu ~!\the:r than a physic!\l
condition.
- .
Q. AJtd you .do_ not think that ~xoitelll~l.lt, or. a.tre~s~ or
ahock, OJ' burden .upon the nervo-us system will produce paralysit;~~
·
·
·
A~ No, I do not. I do not see why it should.
. Q. Tak~ a woma:u who had had an attack of p~ralysis in
1927 and you knew before you went down to examine Mrs.
l\{ay that ~he had had· a previou~ att!\ck, did you not Y You
and ])r. Swetnam had been told before you went down that
ahe had h{ld a previous a tt!\ck T
A. I do not think so; I do not romcmbe:r b~ing tQld so.
Q~ You .dq p,ot· rememberT
·
·
· A. No, sir..
.
pag~ 394 ~ . Q.- Take the oase · of a woman who had had a,
.
p~r~lytic condition and h~d been incapacitated
for a period .of weeks, confined to her bed, ana who afte:r;
that got up ·and comm.'enced to improve, a,nd gradually im-.
proved so that. w.i~hin a,~?ut a year had gotten back to :pretty
close to a normal condition, so that she could walk w1thout
a crutch or.ca:ue and could talk all right, and had good movement i:Q all of her limbs, could drive an automobile, get up on
top of the roof of a bouse and help nail on, the shingles on the
roof, and things of that sort; would you say that th~ first
attack was organic or functional Y
·
·
A. I would say that it w~s organic.
·
Q. Would the degree of recovery that I have quot~d, what
would be the condition of the blood clot that had caused it,
Qr h~rqor:r;-hage which had caused it Y
A. As the blood clot is ~bsorbed motion returns to a certain ext~nt, but the ruptured blood vessel always leaves, a ·scar
behind, and that sear is a source of irritation,. ~e,aves the· blood
vessel more or less dise_ased; and that is why we almost invariably have a second attack.
Sometimes they are appa:r;ently well after the first attack and still they will h~ve
sometimes .a second a tta.ck.
·
·
.
Q. If a person has had an attaok of paralysis, is it or not
desirable th~t they· be kept reasonably quiet and free frQlll
excite~nt, and not subjected to unusual physical or xnent&l
strain?
·
·
A. Yes, sir; that is perfectly correct.
Q, So that Pr~ Magee's iJ;lstr\Ictions tQ Mrs. May, if you
co.ndi,t~on..
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believe that they were given, that she should lead

page 395 } as quiet a life as she could, not to get in .crowd&J
or go to the moving pictures and should be as

carefree as possible-were those instructions proper or not Y

A.

Y~s.

Q. Why, if extreme menta-l stress occasioned by shock or
excitem~nt would not have a tendency to step up the paralytic condition again, is it necessary to want to ke~p a pa.tient
quiet and ·free f;rom excitementf
· - ·
A. Of course, there is disease there, you know.
Q. Y~e,

sir.

A. They want to be kept as quiet as possible, and as free
from care as possible.
Q. Yes; and if the patient should be subjected to that
$ort of thing it is liable to bring on recurrence~

a:

Mr. Farr: Just a second. I do not think the question is intelligent to either counsel or witness.
-

Q. I niea·ri if the patient should ·be subject to mental shock
and stress· would it not have a tendency to bring on another
pnset of the disease?
·
A~ I do not think that is very probable; no, sir.
Q. But it m:ght happen, might it not, Doctor?
,A. Of course, most anything might happen.
Q. And the fact that it might happen is the reason why
you say a patient ought to be kept quiet. Isn"t that eor;rect Y
· · ·
·
- ·
·
~
A. The patient ought to be kept quiet; yes. There is a diseased condition there and, of course, we want to prot€ct it.
Q~ Take the case of a woman who has had an attaek of
that sort in 1927 and who a ·year and a half· afterwards was
able to attend to all of her household duties,
page 396 } there being o-rie member in her fa:inily, her husband, cooking and cleaning the house and looking
after the chickens during the day time in the absence of
her husband, and who was able to drive an automobile when
and where she wished-would you say that she had made a
very considerable degree of recovery Y
A. Yes, I should say she had done very well. ~Still I did
not say she was well. Counsel must not understand.
as
meaning tbat she was well til' free from danger. ·
Q. And not free from danger.; and always would have a
likelihood to go down in one of these attacks. That is correct, is it not Y

m.e
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A. That is correct. As a matter of fact, most of the second
attacks occur without any excitement whatever.

(Cross examination closed.)
Whereupon
FORD SWETNA~I,
called as a witness by and on behalf of the defendant, being
first duly. sworn, was examined ru1d testified as follows:
DIRECT EXAl\1INATION.
By ~Ir. Ball :
Q. Please tell the jury your name, Doctor.
A. Ford Swetnam.
Q. Where were you born and raised?
A. Fairfax.
Q. And have you been in the county all your life Y
A. All my life except when I \Vas away at school.
Q. How old are you Y
A. Forty-seven.
Q. What sc.hool of medicine did you graduate
page 397 ~ from?
A. Georgetown.
Q. Wbat class?
A. 1907.
· Q. What if any hospital experience did you have¥
A. I was interne at Georgetown, and interne at Columb~a
lying-in hospital .
. Q. Where did you embark in practice, Doctor, after your
graduation and hospital experience¥
A. Fairfax County.
Q. Where have you been practicing· since¥
A. The same place.
Q. As a general practitioner?
A. In general practice.
Q. At the request of counsel for 1\{r. Bowles in this case
you and Dr. Brooks made an examination of Mrs. May, did
you?
A. We did.
Q. I believe Dr. Brooks said that the examination ·was
made in the presence of Dr. John P. Smallwood, }r!Irs. ~lay's
physician?
A. Yes.
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Q. Where was the examination 7
A. At l\1:rs. May's home.

Q. What if any history of condition or state of health did
1\{rs. 1\{ay give you and Dr. Brooks at that time?
A. She said she· was well up until February 21, 1930.

l\{r. McOandlish: Siad what, Doctor?
A. In good health.
Q. On February 21, 1930 7
page 398 r A. Up until then.
Q. A question on a line that Mr. McCandlish
brought out: vVhat, if any, statements or description of Mrs.
1\{ay in any way or character was given to you by any of her
counsel prior to that occasion, Dr. Swetnam Y
A. None.
Q. We told you nothing-about any prior condition or state
of health, or anything else, did we?
A. You did not.
Q. Not one of. us7
A. No, not at all.
Q. Now I am going to ask you, Doctor, to tell the jury in
your own way your opinon of J\rirs. J\.fay's condition, predicated upon that examination.
A. You just want me to tell you my opinion.
Q. Of her present condition, sir.
A. I think she has had a stroke of paralysis-apoplexy, in
other words.
Q. Apople}.."Y T
A. Yes.
Q. What do you mean by apoplexy?
A. I mean she has had a ruptured blood vessel of the brain.
Q. It has been testified by one of the physic\ans for J\rirs.
May that she is, in his opinion, suffering ·from functional
paralysis. What are the two designations of paralysis!
A. Organic and functional.
Q. As I understand it, organic paralysis is caused by some
rupture of a blood vessel, apoplexypage 399 ~ A. Or growth.
Q. Causing pressure on what, Doctor?
A. On the area that controls the different members of the
body, or different senses of the body.
Q. In your examination please state whether or not any
blood pressure was taken?
A. I took her blood presure.
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Q. What was itY
.
A. It was 126 over 84, meaning 84 cystolic and 126 diastolic.
·
Q. Is that normal or abnormal Y
.
A ..That would be about normal for a person of her age.
Q. Who actually made the physical examination that was
made, you or Dr. B~ooks ¥
A. Both of us. We made the entire examination together.
Q. What members, if any, indicated- paralysis?
A .. The left leg indicated paralysis. She gave us some
subjective symptoms of her left arm; and I would say that
her speech indicated some disturbance of the speech center
of the brain.
Q. What do you mean by subjective symptoms 7
A. Symptoms that are described by the patient.
Q. Symptoms that cannot be seen Y
A. Symptoms t~at cannot be seen.
Q. Those that can be .seen you call objective Y
A. That is right.
Q. State whether or not there wa.s any .shrinking of the
leg.
page 400 ~ · A. In my opinion there was of the left leg. I
think it is smaller than the right.
Q. Bearing in mirid the designations of the partial paralysis that we have, functional and organic, will you please tell
the jury your opinion as to the type of paralysis from. which
Mrs. May is suffering.
A. I think she is· suffering from the organic variety due
to a rupture blood vessel in the brain.
Q. One of the medical experts for the plaintiff has testified that without an examination of the throat on his part
he is of the opinion that the imperfection in speech is due to
parlysis of tpe throat. Please tell the jury your opinion as
to that.
A~ I think it is due to a disturbance in the speech center
of the brain. If she had paralysis of the throat she would
~1ot be able to ~rticnlate.

1\{r. Mc.Candlish: If your Honor please, if I may interrupt,
I think the doctor in question said ''·pa.ralysis of the vocal
col'ds·'' rather than of the throat.
i\{r. Ball: I accept the correction-parlaysis of the vocaJ
cords.
A. If she had paralysis of the vocal cords I do pot think
she could make a perfect word. She stammers, stutters and
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that is occasioned by a disturbance in the speech center of
the br.ain, not of the vocal cords.
Q. During your practice have you had any occasion to
see and treat cases of paralysis t
A. Oh, yes.
.
.
Q. You do not pretend to be· any nerve specialpage 401 ~ ist, or specialist, or expert in mental disorders,
as I understand 7
A. Absolutely not.
Q. This examination was m.ade by you and Dr. Brooks at
the request of counsel for Mr. Bowles, and you are to be
paid for it and paid for testifying. That is correctf
·
A. Absolutely.
Q. There· has been no understanding as to the compensation of either you or Dr. Brooks 7
A. None.
Q. Now, Dr. s,vetnam, going back to the history that Mrs.
May gave you about Mr. Bowles' visit to her home; based on
hed statements to you as to what occurred on those two visits,
will you please state to the jury your opinion as to whether
or not the recital given you by Mrs. May as to what transpired there on that occasion, caused, or did not cause, her
present condition.
A. I do not think it caused her present condition. I think
that she had a diseased blood vessel of the brain. It was
more of a coincident. I think she m.a,y have had just a very
slight exciting cause, but very slight, I should say.
Q. I recall that Dr. Smallwood, one of the witnesses for
the plaintiff, testified that in his opinion paralysis was incurable; that he had seen cases of paralysis in the country
and n the hospitals, but he did not think it was possible to
cure paralysis. What is your opinion?
A. I do not think it is possible to entirely cure paralysis. It may clear up and just leave some slight imperfection,
but I do not think it is ever entirely cured.
page 402 }

(Direct .examination closed.)

CROSS EXAMINATION.

By Mr. McCandlish:
Q. Doctor, there are other diseases that may not be entirely cured, but as long as the patient is subjected to favorable mental and physical conditions, and· living under restraints imposed by their physician, they may enjoy a fair
degree of health. Is that correct?
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A. Yes.
Q. I want to ask the doctor if you do not agree to this
statement: ''Paralysis is really a symptom''-

Mr. Farr: What are you reading from f
Q.

na you think, doctor, paralysis is a

easer

-

symptom or a dis-

A. Parafysis itself is a symptom.
Q. Caused by something else. It is just a manifestation
caused by something else. And may it not arise, one, from
injury or disease of the nerves and muscular structures~
A. Yes.
Q. And in that event it is known as organic paralysis Y
A. Yes.
Q. And may it not arise from a purely dynamic disturbance in the nerve structures of the brain which preside· over
voluntary movement!
A. Well, yes.
. Q. It may result from thatf
A. I think so.
Q. And that class of paralysis is known as funetional, or
motor, paralysis, is it not, Doctorf
page 493 ~ A. No. 1\{otor paralysis is an organic paralysis caused by an organic condition.
Q. Functional paralysis is motor, too, so long as it interferes with motion-or isn't it f

A. Yes.
Q. So in tha.t regard they are alike Y

A. They are alike.
Mr. Farr: 1\{r. McCandlish, from what authority are you
reading·f
Mr. 1\fcCandlish: I was not reading from any particular
authority; I was framing my own question from a book I
have here whic.h cites a number of medical authorities.
Mr. Ball: That is a medical law book, is it not f
Mr. McCandlish: No, not a medical law book.
Mr. Ball: vVell, a law medical book.
Mr. Farr: Have you any objection to telling us what
book you have open on the table before you while· you have
been propounding questions to this witness and the other
~tnessf
Mr. 1\{cCandlish: The book I l1ave here, Mr. Farr, is the
Encyclopedia :B-ritannica on the· subject of paralysis. It
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discusses this subject and cites some of the medical authorities.
· Q·. That paralysis which results from purely dynamic disturbance in the nerve structures of the brain which preside
over voluntary movement, known as functional or motor
· paralysis; and is it not a fact that a symptom coiD:IDon in certain neurosis, especially hysteria-in other words may not
paralysis result from hysteria?
A. Possibly .v.ery slight, temporary, which clears up when
the hysteria clears up, as I understand it.
page 404 ~ Q. Doctor, a person who has had an attack
of paralysis and has been confined to bed for
several weeks, as testified in this case, in respect to the plaintiff; Mrs. ~fay, back in 1927, and who afte~ that time had
slowly and gradually improved until within about a year or
such a matter she had gotten in the condition that she had
no impediment in her speech, had no trouble in handling her
arm or leg, a.nd 'vho could walk where she wanted to, and
drive an automobile, who could get up on the roof of the
house and nail on shingles1\{r. Ball: There is no evidence as to getting on the roof
of the house and nailing on shingles, Mr. McCandlish.
Mr. lYieCandlsih: I think so. '\Veil, roofing material on
the roof of the house; would you say that that patient had
made quite considerable recovery?
A. Sure.
. Q. But you do say that this previous attack occasioned
a disposition to a return of the trouble, as I understand it?
A. Yes.
·
Q. Doctor, when the second attack came on would that be
the result of a newly ruptured blood vessel, or would it be a
breaking out of the injury in the same old place, in your
opinion?
A. It might be either.
Q. It might be eitherf
A. Yes.
Q. And a patient who l1as had that sort of experience, as
this patient had in 1927, should such a patient be kept quiet
and away from excitement and crowds as much as practicable~

page 405

~

A. I 'vould say that that would be general
advice in many conditions; and I should say it
would be so in that condition.

(Cross examination closed.)
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RE-DIRECT EXAMINATION.
By Mr. Farr:
Q. Mr. McCandlish has asked you a question if there
:would not have to be a rupture of another blood vessel or
of the· old blood vessel that caused the first paralysis to bring
~ recurr~nce, and you said it could be either. Which would
be more likely, the rupture of a blood vessel in the same
place, or at a new pla~.e?
A. I think it would be more likely to be in the same place.
That would naturally be weaker-or adjoining the same
place that the scar tissue had formed over the vessel.
Q. I believe the paralysis is on Mrs. May's left side. On
which side would that indicate the hemorrhage that you and
Dr. Brooks testified· toY
A. In the right side of the brain. The lesion is usually
in the side opposite to the paralysis. Ahat is just a technical point, I think.
(Re-direct

exa~ination

closed.)

RE-CROSS EXAMINATION.
By Mr. McCandlish:
Q. Is it not a fact that jntense emotion, excitement, shock,
stress and strain upon the nervous system produces increased circulation of the blood?
A. As a rule. It depends somewhat on the individual.
Q. But as a rule will such excitement as I have indicated
· not increase the heart beats Y
page 406 ~ .A. As a rule, yes. It just depends on the individual, the temperament of the individual.
Q. And when you increase the ·pressure upon the cireulatory system passing to and from the brain, 'vould that not
have a tendency to cause a recurrence of the trouble at the
· place in the brain where it existed before Y
A. Somewhat.
(Re-cross examination closed.)
Thereupon

HELEN MILLS,
called as a witness by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows:
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DIRECT EXAMINATION.
By Mr. Brul:
Q. Your name is Helen Mills f
.A. Yes.
Q. How old are you, Helen 7
A. Thirteen years old.- ~
Q. .And when is your birth dayf
A. December 14th.
Q. You were 13 last December Y
A.·Yes.
Q. Twelve in December, 19297
A. Eleven.
Q. In December, 19297
A. Yes.
Q. ·You were thirteen in December, 1930Y
A. 1931.
The Court: This is 1931.
~

Q. You are in your thirteenth year now,
Helenf
A. Yes, sir.
Q. You are a daughter of Mrs. Mills 7
, .A. Yes, sir.
Q. And Mr. Ray Mills-is that right-is Ray Mills your
fatehr 's name Y
·
- A. Yes.
Q. Do you live there at home, Helen 1
A. Yes, sir.
Q. Do you go to school f
A. Yes.
Q. What grade are. you in now?
A. The eighth grade.
Q. Helen, do you know Mrs. May?
A. Yes.
Q. How long have you known her?
A. For two y.ears.
Q. Have you ever been to her house?
A. Yes.
Q. Why did you go to her house, for what purposet
A. To take milk.
Q. Did you ever do any work for her?
A. Yes, I dried dishes for her and did her ironing one
day.

page 407
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· Q. Did you ev.er do any other work for her Y

·

A~

When I went down there I used to do work for her.
Q. Where was the ice box f
A. On the porch.
Q. Did you put the m.ilk in the ice box or deliver it to
her personally¥
A. I used to put it in the ice box.
page 408 ~ Q. Did you ever ride with her in an automoblef
A.
used to come l.ip to the house and take me down
to the store in the automobile and ask me questions about
Mr. Bowles and my mother and father.
Q. What questions did she ask you about your mother
and father in the automobile?
A . .She used to ask me if my mother liked Mr. Bowles and
Mr. Bowles liked my mother.
Q. H.ow any times did .that happen, Helen, that she asked
you things like that Y
A. I don't remember.
Q. And do you remember around what year that was f
A. I do not remember.
Q. Do you remember when Mr. Bowles went to your
house?
A. Yes.
Q·. And some difficulty arose that caused this suit Y
A. Yes.
Q. Was it .before that or after that?
A. I don't remember.
Q. Has she ever talked to you, or have you ever talked
to her at her homeY
A. She used to talk to me and ask me questions about
Mr. Bowles and my mother.
Q. How often would that happen, Helen' How oitel\
would she ask you things like that at the house? I do not
mean in the machine.
A. When I used to take the milk down of mornings she
used to ask me about my mother, how long Mr. Bowles
stayed in our house, and all.
page 409 ~ Q. Do. you know Mr. MayY
A. Yes.
Q. Did you ever have any talk with him about your mother
and Mr. Bowles Y
A. No.
Q~ Did he ever ·ask you any questions about themf
A. He has never asked me any questions any time.

She
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Q. He testified that on one occasion he called you in his
house and asked you a lot of questions about your mother
and 1\fr. Bowles. Is that correct or isn't it correct?
A. It is not correct.
Q. It is not. Do you know Mrs. Burroughs 7
A. Yes.
Q. Did you ever go to her house?
A. Yes.
Q. Did you ever have any conversation with her 7
A. No.
Q. Has she ever asked you any questions?
A. Yes.
Q. What type of question would she asky ou, Heeln7
A. She used to ask the same thing Mrs. May 'vould.
Q. Has any other people in the county ever asked you
any questions along· that line except Mrs. May and Mrs.
Burroughs?
A. No.
Q. They were the two.· N o,v, Helen, there are a few things
I want to ask you particularly here. Both l\fr. May and
Mrs. May l1ave testified that you told them-Mrs. May
at one time and 1\fr. 1\fay at another time in Mrs.
page 410 ~ May's presence, that 1\tlr. Bowles had given your
mother an automobile 1
A. No, sir.
·
Q. Did you ever make that statement7
A. No, sir.
Q. And 1\frs. Burroughs said that you told her that 1\fr.
Bowles gave your father some money to make the down payment on the automobile. Did you ever make that statement 1
A. No, sir.
.
Q. 1\frs. May and ::Mr. 1\t[ay have both stated that you
stated that Mr. Bowles gave your mother a fur coat. Did you
ever make that statement to either of them?
A. No, sir.
· Q. And 1\tlrs. Burroughs has stated that you told her that
1\-Ir. Bowles gave your father money to buy your mother a
fur coat 'vith. Did you ever make any ·statement like that
to Mrs. Burroughs?
A. No, sir.
. Q. Mr. and 1\tfrs. lVIay have both testified that you stated
that 1\frs. Buroughs, and your mother, had gone to West Vir..
ginia on a trip with Mr. Bowles upon one time. Did you
ever make a statement to that effect either to 1\frs. May or
Mr. May?
A. No, sir.
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Q. They also stated that you told them that Mr. Bowles
had taken your mother on a trip to New York.
·
A. No, sir.
Q. Did you ever say that Y
A. No, sir.
Q. They also stated that you told them that Mr. Bowles
had bought underwear for your mother. Did
page 411 ~ you ever say anything like that to anybody?
.
A. No, sir.·
Q. Then Mr. May stated that you told him that your
mother and father were getting tired of Mr. Bowles' coming
to the house, but that your father said as long as the money
kept. coming it didn't. make any difference.
A. No; sir.
·
Q. Did you make any statement like that Y
A. No, sir.
Q. Did you ever hear your parents make any' statement
like that, Helen Y
A. No, ·sir.

Mr. MeCandlish: I object-to what she may have heard her
parents say.
·i .
The Court: I think _the objection is good. * * * The
objection is sustained.
Mr. Marsh: If note an exception, if the Court please.
Q. Mr. May also stated that you told them that Mr. Bowles
bought tickets .for a circus but that your mother could ·not .go
and that Mr. Bowles came home with your mother while the
rest of you went. Did you tell her anything like that?
A. No,. sir.
.
Q. Did you· tell :Mr. May or Mrs. May either anything like
A. No, sir.·
·
·
thatY
Q. Did your mother, to your own knowledge,- ever take a
trip to West Virginia Y
A. No, sir.
Q. Did she ever take a trip to New York to
page 412 }- your knowledge?
A. I don't remember.
Q. Did ·you ever hear of her taking a trip to New York Y
A. No, sir.
·
·
Q. Helen, it is with a great deal of reluctance I ask this
question, but I must ask it. Both Mr. and ~{rs. May stated
that on one night that you told them, that on one night Mr.
Bowles came to your house and that during the night your
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mother got up and went down into the room that he was in
and that you then crept down and peeped through the crack
to see what was going on. Did you ever tell them anything
like that!
A. No, sir. There are no cracks in the door to peep, in.
Q. Did anything like that ever happenf
A. No, sir.
Q. They spoke of a clock, sttid.you stated to them that Mr.
Bowles had given your mother ·a clock. What was there
1
·
about the clock, Helen Y
Mr. McCandlish: If your Honor please: I insist the
question should be whether she made that stateme~t.
Q. What did you tell them about the clock, Helen, if anything!
·
·
·
_
A. I said that Mr. Bowles gave my mother and father a
clock for Christmas.
.
Q. And did he give your mother and father a clock for
Christmas Y
·
· ·
A. Yes.
Q. Do you remember how that conversation arose that
you told her that?
· A. I don't remember.
page 413} Q. Do you remember whether she was asking.
.
you questions at that time or not?
A. I don't remember. ·
Q. Helen, have you talked to anyone except me about the
conversation or- the··.questions that· were going to be asked
you?
A. No, sir.
Q. I do ·not believe you were here on the first day, were
you?
A. No, sir.
Q. Who asked you to· come; do· you recall1
A. My father.
.
Q. Did he tell you what he expecte-d you to testify to when
he told you to come Y
A. The. only thing he 'asked me was did I remember every:.
thing; and I said yes.
Q. Have you ever talked with Mr. B~owles ~bout the testi·mony yoU: were going to give here today?
A. I: think it was .the second time tha:t -he went down to·
Mr. and Mrs. May and my father asked me did I tell M-rs.
May these things; and I told them no.
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Q. Has ·Mr. Bowles ever questioned y~u about them since
that· ·night 7
A. No, sir.
Q.. Have you talked with him about them since that night t
A. No, sir.
Q. And told him nothing about them.

(Direct examination closed.)

pag.a 414- ~

CROSS EXAMINAITION.

By Mr. J\1:cC'andlish :
Q. You say you worked down at ~Irs. May ~s one day drying the dishes and ironing t
A. Yes, sir.
Q. Did you work there all day or part of the dayf
A. Part of the day.
Q. Were you paid for that or did yon just do it in a friendly
wayY
A. I did it to be friendly.
Q. Everything was very pleasant between your father and
your mother and J\{r. May and Mrs. May, wasn't itY
A. Yes.
Q. And everything continued pleasant between your father, mother and Mrs. J\1ay up until about the time this thing
happ~ned about Mr. Bo\vles going down there to the 1\tiay
house, didn't it, Helen 7
A. Yes.
Q. And since that time things have not been pleasant, have
they¥
A. Yes.
Q. Things have been pleasant as between your home and
the May home?
A. No, sir.
Q. They have not been pleasant, then, since 1
A. No, sir.
Q. You say J\{rs. lVIay would, or did, ask you certain questions, that she would come down to your house and get you
in the automobile and take you over to Falls Church to the
store, or something?
A. Yes.
page 415 ~ Q. How would you happen to go with her?
A. She used to come up to the house and ask
me to go over to the store with her.
Q. And when she .would ask you these questions did you
tell her anything 7
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A. No, sir.
Q. What would you tell her7
A. I told her I did not know.
Q. You told her you did not know?
A. Yes.
Q.. Helen, are you thirteen years old now, or twelve years
old now?
A. Thirteen.
Q. And when were you thirteen Y
A. December 14th.
Q. December 14th; last December Y
A. Yes.
Q. December 14, 1930. So that you were thirteen years
old last Christmas Y
·
A. Yes.
Q. And at that time you were in the seventh grade at
school?
A. Yes, sir.
Q. No, you were then in the eighth grade. You were in
the same grade you are now, weren't you last December, last
Christmas? You were in the same grade that you were in
when school closed this year, weren't you Y
A. No, sir; we took examinations in January and I went
to the eighth grade.
Q. And you went into the eighth g~ade in Janpage 416 ~ uary, 1931?
A. Yes.
Q. And you go to school at Falls Church 7
A. Yes, sir.
Q. At the times you took those trips with J\tirs. May you
all were friendly?
A. Yes.
Q. Did you ever tell your mother that Mrs. May was pumping you and asking you questions about Mr. Bowles and herself¥
A. No.
Q. You did notf
A. No.
Q. Why didn't you?
A. I do not remember why I didn't.
Q. Did Mr. Bowles come to your house pretty often, Helen 1
A. I could not say; two or three nights in a week.
Q. Two or three nights in a 'veek; and would he still be
there when you would go to bed Y
A. I go to bed at half past eight. I don't know.
Q. You go to bed at half past eight?
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Mr. Ball: I object to this line of questioning ~s·beyond ~he
scope of the direct examination and being irrelevant in this
case.
The Court: The objection is sustained.
Mr. Ball: I move that the answer be stricken out. That
is .already i:p., if your H9nor please.
Mr~ McCandlish: We save the point on· that.
Q. You say you know Mrs. Burroughs Y
page 417 t A. Yes.
·
Q. Do you· know Mrs. Burroughs' children Y
A. Yes.
Q. Has she some children about your age Y
A. Yes. ·
Q. Or are they a little older or younger than you Y
A. A little older.
Q. What are the names of the children Y
A. Gladys and Vivian..
Q. Was it your custom to go visit the Burroughs children?
A. Yes.
Q. Do you remember telling them -on the occasion of any
of your visits over there about anything that Mr. Bowles had
given your mother 7
A. No, sir.
Q. Did those children ask you any questions about your
mother and Mr. Bowles, as to what was going on Y
A. No, sir.
Q. They did not. And you say Mrs. Burroughs would
take you out and· ask you questions, or would ask questions Y
A. Yes, sir.
Q. Who wo~ld be present when she would ask you those
questions?
A. Nobody but her and I .
. Q. What?
A. Nobody but her and I.
Q. And did you have one or more conversations with Mrs.
Burroughs¥
A. One or more.
page 418 ~ Q. OneY
A. Or more.
Q. One or more. Well, I mean, can you tell how many
times Mrs. Burroughs asked yon about Mr. Bowles and your
mother?
A. I don't remember.
Q. All yon know is that it was one or more times!
A. Yes, sir.
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Q. Was it a thing that happened often that she would ask
you, or would it be very occasional Y Was it few times or

many tim-es?
A .. A fe\v times.
Q·. When was that?
A. I think I was going down to Mrs. May's. ·
Q.. You think you were going down to Mrs. May's that
Mrs. Burroughs asked you?
A. Yes.
Q. "Whe~e did that conversation ·occur?
A. Down· at her house.
Q. Did you go into Mrs. Burroughs' house?
A. Yes.
Q. Tell those· gentlemen there now just whereabouts she
was and what she did and what she asked you.
A. She was in the kitchen and she would ask me about
. Mr. Bowles and my mother and father.
Q. Did she call you in the kitchen or did you go· in the ·
kitchen yourself?
A. I was alr~ady in there.
·
·Q. Yon were in the kitchen and she asked you
page 419} about Mr. Bowles and your mother?
A. Yes.
Q. What did she ask yon?
A. She asked me how long he stayed and if they liked
him, and things like that.
Q. And you did not answer her questions?
A. No, sir.
Q. What?
A. No. sir. ·
Q. Did you kno\v how long he stayed Y
A. No, sir.
Q. Do you remember being over at Mrs. Buroughs on one
occasion in the house talking to her children and· telling her
· children about anything that Mr. Bowles had given to your
mother or to your father Y
A. No, sir.
Q. Did y.ou tell Mrs. Burroughs or the children up there
that Mr. Bowles had given your mother or your father a
clock?
A. Yes.
Q. When was it you told them that?
A. Christmas time.
Q. Did he give your mother and your father. a clock!
.A. Yes.
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Q. What sort of a clock was it? Don't knowY Did you

tell Mr. May about Mr. Bowles giving your mother a clock t

A. No, sir; I have never talked to ~Ir. May.
Q. Did you tell Mrs. May about giving your mother a
clockf
A. Yes, sir.
Q. What made you tell that to Mrs. Burroughs
page 420 ~ and Mrs. ~iay?
A. I don't remember.
Q. ·You just thought it was a nice thing that ~ir. Bowie~
had given your mother a clock and you were telling them
ahout it. Is that correct1
Mr. Ball: She has never testified that Bowles gave her
mother a clock. She testified the clock 'vas given to her
mother and father also.
Q. Do you know whether the clock was g1ven to your
mother and father, or both of them~
A. It was given to both of them.
Q. How do you know that, Helen f
A. Because when he brought the clock out he said it was
a present for both my mother and father.
Q. Did he give yon any interest in the clock?
A. No, sir.
Q. Did your mother have a new fur coat at any time 1
A. Yes.
Mr. Hall: If your Honor pleaseQ. When was that-that is the very question Senator Ball
went into.

Mr. Ball: That is the very question the court shut out

•

•

•

•

Mr. Ball: We admit she got a new fur coat in either November or December, 1929. Mrs. Burroughs }}as testified
it was in December, 1929.
Mr. McCandlislh: Yes, sir; that is all I want.
~fr. Ball: I am perf·ectly willing to admit that.
Mr. McCandlish: When was it, Mr. Ball, Nopage 421 ~ vember or December?
~fr. Ball: N ovomber or December, 1929.
I
tJ_link it was in December, but I am not sure.

B. Agee Bowles v. Mae F. May.

·297

Q. Do you ·remember the time when ~fr. Bowles went over
to Mrs. May's house that night on the 21st of February?
A. Yes, sir.
Mr. Ball: I submit he is making her his witness

o~

that.

Q. Did he go from your house over to the May house?
A. I don't remember.
Q. Did he come back to your house that night after he
had been over to the May house?
A. Yes, sir.
Q. Do you know how long he stayed that night?
A. No, sir.
Q. That was on F'riday night the 21st of February. Was
he out at your house the next day, on Saturday, or SundayT
A. I don't rememher.
Q. Do you remember the second time he went over to Mr.
May's house!
A. Yes.
Q. And did he go from your house over there that night 1
A. I think he did.
Q. Do you know whether he walked over from your house
to the May house 7
A.. I don't know.
Q. When he came out to your house did he generally come
in hi~ automobile?
A. Yes, sir.
Q. Do you remember whether the ground was
page 422 ~ muddy on the occasion of the first visit that he
made over to the ~fay house?
A. I don't remember.
Q. And after the second visit he made over to the May
house did he come back to your house from over there 7
A. I think he did.
Q. Do you know how long be stayed that night?
A. No, sir.
Q. When he came back to your house after the first visit
did he seem to be angry with ~Irs. ~fay, or pleased with what
had occurred out there?
Mr. Marsh: If the Court please: She has never testified
he came back to her house after the first visit.
Mr. McCandlish : Yes, she just did.
Mr. ·Marsh: No. .She said that he came back on both
occasions, but she was not sure the first time whether ho
started from their house or not.
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Q. When he came back to your house on the night of February 21st <lid he· appeared to be in a good humor with Mr.
and Mrs. May or did he appear in bad humor and angry
with themT
. A. I do not know. I ·do not think he ·would be pleased.
Q. And you do not think he would be pleased; and you do
not know, then,. whether he appeared to be pleased or .angary-or do you know Y
A. No, sir~
Q. What?
A. No, sir.
Q. Did you hear him make any statements about having
some affidavits to the effect that Mrs. May had
pa·ge 423 ~ brought certain charges against him Y

Mr. Ball: I object to that.
made the statements.

It is irrelevant even if he

(The objection was overruled, and an exception noted by
counsel for the defendant.)
Q. Do you remember Mr. Bowles saying anything ahout
having some sworn· affidavits to the effect that Mrs. May
had made some statements about him Y
A. No, sir.
Q. What is that?
A. No, sir.'
Q. Yon do not. . Did 1\Ir. Bowles say where he had heard
or who had told him that Mrs. May had made the statements about him Y

(To this question counsel for the defendant objected,
which objection was overruled, counsel for: the defendant
noting an exception to the action of the Court..)
A. I do not remember.·
Q. Did you know that he wa:s going over there to see· Mr. _
and Mrs. May about cir~ulating statements ~bout himt
.A:. No, sir.
Q~ You did not. ·know that Y ·
A. No, sir.
Q. Did you make any.. statement to Mrs. Burroughs to the
effect that your mother would punish you or kill you·if she
·
knew that you were telling certain things Y
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A. No, sir.

.

.

.

..

Q.. Did you ever tell Mrs. Burroughs,. or. say · .
page 424 } :anything in Mrs. Burroughs' presence or in the
presence of Mrs. Burroughs' children at their
home about your mother and Mr. Bowles and then ask them
not to say anything to your mother about itY
·
A. No, sir.
. _ ....
Q. Did you ever make any such statements to·· Mrs. May ai;J.d
tell her not to let you~ mother know anything about· it Y
Q. Did Mr. Bowles ever buy any circus tickets for you all
to go to the circusY
A. I do not know if he bought them.
Q. Did he _bring them there!
A. I think he did.
.. .
Q. He did bring them there Y
. ·Mr. Ball: Do you mean in the presence of this young lady!
1Ir. McCandlish: What did you. say Y ·
~Ir. Ball: We will admit he brought them.
Q. Who went- to the circus on those tickets!
A. My brother, father and I.

(Cross examination closed.)

RE;.DffiE·OT EXAMINATION.
By Mr. Ball: .
Q. Where was your mothe:c when you went to the circus'?
A. She went to the movies.
Q. Who did she go withY .
A. She went with my father and I and brother.
Q. I mean the day you went to the circus w.here was .your
mother? ·
A. We went at night time.
.
Q. You went ·to the circus and your mother
page 425 ~ went to the movies.?
A. Yes.
Q. Did anybody go to the moving picture house with her'f
A. I don't think so.
Q. Did you see anybody go in with her?
A. No, sir.
Q. Who did she ride into town with?
_
.
·A. My fathgr. ·
Q. Do you know why she did not go to the circus 1
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A. Because she did not like circuses.
·. ·Q. Helen, what time do you generally go to bed; what time

did you go to bed two years ago, about what time Y
A. About half past eig·ht or nine.
Q. Do you remember whether you were still up or not
when Mr. Bowles came back from the first visit he made
over there~
A. I think I was in bed.
Q. Do you remember whether you were in bed or up at
the time of the second trip when he came back Y
A. The second trip when he ~arne back he and my father
asked me did I tell Mrs. May these things.
Q. Were you still up when they came back or did they have
to get you out of bed that night Y
A. I was still up.
Mr. Bali: Mr. McCandlish, I have here Helen's birth certificate, if there is any question about her age.
Mr. McCandlish: Have you got it there'
1\fr. Ball: ·Yes. This shows she was born the 14th day of
December, 1917. I would like that to go in the
page 426 ~ record, if I may, if you have no objection.
1\{r. McCandlish: That is all right.
Mr. Ball: Certificate of the Bureau of iVtal .Statistics,
State Board of Health, .Virginia, shows that Helen Anne
Mills, the witness now testifying, was born on the 14th day
of December, 1917.
(Re-direct examination closed.)

RE-CROSS EXAMINATION.
By Mr. McCandlish:
,
Q. You sa.y the night your mother went into the movies
you went to the circus that she rode in with your father Y
A. Yes.
Q. Did she frequently ride in the automobile with Mr.
Bowles?
(To this question counsel for the defendant objected on
the ground that it was irrelevent, the objection being sustained by the Court.)

Q. Helen, did you go to the circus the same evening he
brought the tickets out

--

----

--

----~
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A. Yes, sir.
Q. Do you remember how long the circus was in town on
that occasion, whether it was one, two or three days?
A. I don't remember.
Q. Do you remember what circus it was 7
, A. No, sir.
Q. And the evening he brought these tiekets. out you say
say you do or do not t~ink you went to the circus that same
·
evening?
A. I don't remember.
Q. Some question came up as to whether· you
page 427 r were in bed 'Yhen Mr. Bowles came back .from
the Mays after his first visit on February 21st;
I say you have been asked some question about whether you
had gone to bed or not when he c~me back from the :first
visit and whether you had gone to bed when he came back
after the second visit. What is your recollection about that,
Helen?
A. The first time when he went down there I think I was
. in bed when he came back; and the second time was up.
Q. The second time you were up. Did he ask you any questions about what you had or had not told Mr. ·May or Mrs.
May when he came back after the first visit and at any time
before he went over there on the second visitY
A. He asked me did I tell Mrs. May any of these things
and I told him no.
.
Q. Was that after the first visit¥
A. That was after the second visit.
Q. Did he ask you anything at all about the matter before
he went over the second visit?
A. No, sir.
(Recross examination closed.)
{Thereupon, at 12 :45 o'clock p. m., a recess was taken to
2:00 o'clock p. m.)
page 428

~

AFTER RECESS.

The trial was resumed at two o'clock p. m., pursuant to
the recess.

GEORGE W. RAY,
called as a witness by and on behalf of the behalf of the defendant, being first duly sworn, was examined and testified
as follows:
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By Mr. Marsh:
Q. Have you been in the court room this morni.ngY
A. I came in but I went out.
.
Q. You have not been in here while any testimony was
·
being taken f · · · · .· A. No.
Q. Tell the jury your name, please, sir.
A. G. W. Ray.
. Q. Will you tell the jury your occupation Y
A. Retired~ merchant;·
Q·. Where do you live, Mr. R.ayf
A. 1332 31st- Street, ·Georgetown.
Q. Washington, D. C. Y
A. Washington, D.! G. ·
Q. How -long have you lived in the city of Washington 1
A. Forty-five years.
Q. Do you have ·any particular hobby Y If so tell the jury
wh~t it is, please."
· A. Yes, sir. · :Since T have retired from business I have
been around the couti-house, the district court-house for the
last 20 year~ I enjoy seeing the trials.
·
Q. How frequently do you attend the trials down' there· in
·
W ashingt:on 1
page 429 ~ A. Every week.
Q. Have yon ever observed Dr. Percy Hickling
in court down there?
: · ·
A. I have. I know him very well.
Q. How frequently does he ··appear in· cases down there Y
Mr. McC'andlish: If your Honor please: I assume that the
purpose is to rebut' Dr. Hickling. Dr. Hickling testified that
he had testified in Washington a certain number of times
during a certain period in a :certain line of cases ; and if 'this
is for the purpose of rebutting that testimony I think the
question ought to be confined to that class of cases.

•

•

·rhe Court: I think I will let the jury draw their own inference as to what the character of the cases was.
Q. ~{r. Ray, will you tell the jury how many times you
have seen or heard Dr. Hickling· testify in either nervous
and·mental cases, or damage cases in the City of Washing·
ton during the year 1930?
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A. At least 25 or 50 times, probably.
Q. 25 to 50 timesf
A. I am talking about- mental cases ·now; and; of course,
in damages cases I do not··kBQw how ·many times in th~m, but
I have heard him pretty near every week on Friday. ·
Q. ·noes he bear the reputation of being a professional
·
witness in Washington 7
Mr~ 'McCandlish: I object.

The Witness : He does.
Mr. McCandlish: I object to that question, if your·-.Honor
please.
·
· ·
page 430 } The Court: I do not think that is a proper question. I do not think the answer is proper. The
jury will not consider what his reputation is.
J\Ir. Marsh: That is all.
The Court: Does some particular· kind of ·case come up on
Friday?
·: ..
The Witness: Yes, lunacy cases.
·
(Direct examination closed.}
CROSS

.. ,

\

- - t " .. -

EXA~IINATION.

By Mr. ~lcCandlish:
_
.
_
Q. You say they hold lunaey eases every· Friday?
A. They hold lunacy cases every Friday; and, of course,
he is an expert in that phase, and an expert in the others according to my judgment .:froth 'the testimony~ of· other- cases.
He is rated ·as an expert.
Mr. Ball : I understand you hacf him here as an expert on
mental 'disea.ses.
,
··
·
· -· ·,
(Cross examination closed.)
·~
M·RS. MAY MILLS,
as a witness by ·and on behalf of the defendant, being
:first duly sworn, was examined and testified as follows :

~ailed

DIRECT EXAMINATION.
I.

Bv Mr. Ball:
~ Q. Please state your name in full.
A. May Mills.
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Q. And your age, Mrs. ·Mills.
A. Thirty-five.
page 431 ~ Q. Where do you IiveY
A. West Falls Church.
Q. Are you married Y
A: Yes, sir.
Q. Have you any childrent
A. Two.
Q. Was Helen, the young lady who testified, one of your
children 7
A. Yes.
·Q. And what is the age of the other child Y
A. Fifteen. ·
Q~ Boy or girl T
A. Boy.
Q. What is your boy's name?
A. Raymond E. Mills~
Q. And what is your husband's name f
A. R. P. Mills.
Q. Where do you live, Mrs. Mills~
A. West Falls Church.
Q. You live there with your family f
A. Yes.
Q. Do you know Mr. Bowles?
A. Yes.
Q. Do you also know Mrs. May Y
A. Yes.
_. Q. How long has Mrs. May been in the community T
~ A. I would say tRbout three years.
· Q. How well have :you known. her in the past, prior to
February 30th-Mrs. Mills?
A. Very well.
page 432 ~ Q. Has she ever been to your house f
A. Yes.
Q. How frequently, would you say?
A. Many times.
Q. She said that she had never been there except to buy
vegetables or get milk, or purely business arrangements.. Is
that. correct or not'Y
A~ No, she has been .there on friendly visits.
Q. Have you ever been to her house Y
A. Yes.
·
Q. For what purpose did you go to her housef
· A. Just on a friendlv call.
Q. Do you know Mr~ May?
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· A. Yes.
Q. Has he ever been to your house f
A. ·Yes.
Q. He likewise stated on the stand that your acquaintance
had never ripened into friendship; that he made ·business
visits there concerning milk or vegetables but for no other
purpose. Is that correct or not Y
A. It is not.
Q. Has he ever been in your house 7
A. Many times.
~ Q. Have they been there together, Mrs. Mills 7
A. Been there together.
Q. Do you recall about how long ago they moved there!
A. I would say about three years ago.
Q. About three years!
A. Something like that.
page 433 } Q. Do you recall about when the last visit was
made to your house by either 1\tir. or Mrs. MayI mean social visitY
A. No, I do not.
Q. Could you estimate how long prior to February 21,
1930, that was?
A. No, I do not think I could.
Q. Has your daughter Helen ever been to their house!
A. I think so.
Q. It has been testified here that Mrs. May drove her own
automobile prior .to February 21, 1930. I want to ask you if
Helen has ever been in the automobile with her to your
knowledge?
A. She has.
.
.
Q. Mrs. l\1ay testified that she, Helen, had never been in
. the automobile with her. Is that corect or not?
A. She has been in the machine with her.
Q. Did that happen many times, or just a few times!
A. Many times.
Q. Mrs. Mills, how long have you known Mr. Bowles Y
A. About three years.
Q. And he has been to your house, of course 7
A. Yes.
Q. I want to ask you now about some statements that Mrs.
May claims have been made concerning you and Mr. Bowles.
She states that your daughter told her that Mr. Bowles had
·given you an automobile. I will ask you if Mr. Bowles ever
gave you an automobile!
-·A. -Never.

-----~~--~-------·----------------

;306

Supreme Court of Appeals of Virginia.

Q. Have you an automobile?
A. Yes.
Q. When was it purchased?
A. On the 24th day of December, 1929.
Q. To whom does it belong?
A. My husband.
Q. Registered in his name Y
A. Yes.
Q. With whose money was it purchased Y
A. 1\fy husband's.
·
Q. Did 1\fr. Bowles have anything to do with the purchasing of the automobile that you know of?
A. Absolutely not.
Q. Did he put up any of the money Y
A. No.
Q. Was the automobile given to you 1
A. No.
Q. Or· has it ever been in your name Y
A. No.
Q. Do you know how much cash was paid on the automobileY
A. I beg pardon.
Q. Do you know what the cash payment was on the automobile¥
A. $200.
Q. And how was the balance paid Y
A. In monthly payment.
Q. Do you know approximately how much per month?
A. I think about $35 per month.
Q. Who made those payments Y
A. My husband.
page 435 ~ Q. As to the auto she said that some time
around August, 1929, that Helen had said that
Mr. Bowles had bought this automobile for you.
page 434

~

1\{r. 1\IcCandlish: I object to Senator Ball's statement.
Put your question in the hypothetical form.
The Court: I think ,that would meet the objection.
Mr. Ball: I withdraw· the question.
Q. She said also that Helen told her sonie time in the summer of 1929 that Mr. Bowles had bought you a fur· coat.
Mr. McCandlish: The same objection.
·
Mr. Ball: What is your objection, that I am misstating
the testimony Y
. ·Mr. McCandlish: Yes, sir. My recollection .is she said
the latter part of December or the first part of January.

-~-
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The Court: I think it would be better, Mr. Ball, if you
would preface your statement by saying ''my recollection of
what she said is"·
-

•
Q. Have you a fur coat Y
.A. Yes.
Q. When was that fur coat purchased?
A. The latter part of November, 1929.
Q. By whom?
A. By my husband.
Q. Whose money purchased it Y
.A. My husband's.
·
Q. Did Mr. Bowles have anything to. do with the purchase
of the fur coati
·
.A. Absolutely not.
page 436 } Q. Have you any other fur coats 7
A. No.
Q. Have you had any other fur coat in the last three yeara
expect that one Y
.A. No.
Q. Did 1\{r. Bowles ever buy you a fur coati
.A. Never. ·
·
·
·
Q. Did you ever hear of any charge that he had purchased
you a fur coat except emanating· from Mrs. May's homeY

Mr. McCandlish: I object.
The Court : Do· not answer that.
1fr. Ball: What is the objection Y
Mr. l\{c.Candlish: I do not want her testifying to what
she has heard or what any other witness has heard.
The Court : The objection seems to be good.
l\Ir. Ball : We except.

Q. She also said that Helen told her you took a trip with
Mr. Bowles to West Virginia, without specifying the time the
trip was taken. Have you ever been with Mr. Bowles to
West Virginia Y
A. Never.
Q. Have you ever been in West Virginia, Mrs. Mills Y
A. Never.
'
Q. In your life?
A. No.
~-
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- Q. She stated that Helen also told her that .Mr. Bowles
took you on a trip to New YC]rk. Is that correct Y
A. No.
Q. Have you ·ever been to New York?
page 437 } · A. No.
Q. In your life f
A. Never.
Q. With Mr. Bowles or anyone else Y
A. No.
I Q. She testified that Helen told her that Mr. Bowles had
purchased underwear for you, Mrs. Mills. I have to ask you
if that is correct.
A.. Never.

Mr. McCandlish: Wh~t is the question, whether Helen had
told that to Mrs. ~lay-you are asking whether the fact is
correct?
Mr. Ball:. I am asking whether the fact is correct; yes,
sir. Helen says she did not tell her that and I want to show
· she did not tell her and that there is not even the rumor of
a factMr. McCandlish: You are undertaking now to prove that
the fact is not correct.
Mr. Ball: I am undertaking to rebut the inference that
you have.Mr. Mc.Candlish: That is all right.
· Mr. Ball: Been placing in the jurors' minds all the timo
that there is something 'Wrong between this lady and Mr.
Bowles. That is exactly what I am trying to do.
Q. Mrs. Mills, she said that Helen had told her that Mr.
Bowles stayed all nig·ht at your house one_ night and that
during the night you left your room and went to the room in
which he was staying and that Helen crept down and peeped
through the crack to see what was going on. Is
page 438 } that correct 1
A. It is not.
Q. Did anything like that ever happen at your house Y
A. Never.
.
Q. She said that Helen had told her that Mr. Bowles
bought circus tickets and brought them to your house ancl
that ~Ir. Mills and the children went to the circus, but you
you and Mr. Bowles stayed home. Is there any truth in that?
A. There is no truth in that.
_Q. Do you remember whether Mr. Bowles did bring circus
tickets out to your house Y
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A. ~y husband asked him to bring the ·circus tickets.
Q. And did you go to the circus yourself?
A. I did not. I went to a movie.
Q. Do you remember the occasion 'vhen Mr. Bowles bought
the tickets the:r;~? I think you remembered that he did bring
the tickets there.
A. He did.
Q. Did anyone go to the movies with you?
A. No. I went alone.
.
Q. liow did you get into town from your home 1
,A. I went in as they went to go to the circus.
.
Q·. With who~ did you go into town from your house!
A. My husband.
Q. And you went to the movie. Where did he go f
A. He went to the circus with the .children.
Q. ·And with _whom did you go out?
A. My husband.
·
Q. Why didn't you go to the circus f
A. I don't care for circuses.
page 439 ~ Q. She said that Helen also told her, or rather
Mr. May said this-Ihave forgotten whether Mrs.
May did or not-that Mr. Bowles had gi.ven you a forty-dollar clock for Christmas. Is that correct or not?
.,A. He gave us a clock for Christmas.
Q. Have you and idea what the clock cost?
A. I have not.
Q. To whom did he give it?
A. To the family.
.
.
.
_.
Q. I will ask you, Mr. Mills, if Mr. _Bowles' attitude to:ward you at any time has been other than that of a gentleman?
.
A. Absolutely not.
Q. W~re you home on February 21, 19307
A. Yes.
Q. Was Mr. Bowles at your home that evening?
A. He was.
.
Q. Th~t is the evening that he first went to Afrs. May's?
A. Yes..
Q. Was he at your home before he went down to the May
house?.
A. Yes.
.
Q. Did he come back to your home or not?
A. He did.
. Q. I will ask you to state w4at was his attitude or his.
frame of mind as to whether or not he was angry or mali1

•

310

Supreme Court of Appeals of Virginia.

cious, apparently, when he left your home to go down to the
May's?
A. He was not.
Q. What was his demeanor when he returned with respect
to those same things~
page 440 ~ A. Perfectly calm.
Q. "\Vere you at home on the 25th of February,
1930T
A. I was.
Q. When he went the second time 7
A. I was.
Q. Did he come by your home before he went down thereY
A. Yes.
Q. And did he come back to your home fhat night Y
A. He did.
Q. I will ask you what was his apparent frame of mind then
as to whether he was angry or not~
A. He was not.
(Direct examination closed.)

CROSS

EXA~1INltTION.

By lVI:r. McCandlish:
Q. You say Mrs. ~.fay was at your house many times, and
relations between the May household and your household, up
to a certain time 'vere pleasant and agreeable 7
A. They were.
Q. And up to what time did those relations continue to be
pleasant and agreeable Y
A. I just c.an 't answer that question ho'v long it has been
since we have been friends.
Q. With reference to Mr. Bowles' visit to the J\tiay home on
the night of February 21, 1930-you recall that occasion?
A. Yes.
Q. When "ras it that relations between your home and the
l\1:ay home became otherwise than friendly and
page 441 ~ pleasant?
A. I could not give you the exact date.
.
Q. 1\{r. Ball called your attention to a statement which he
said 1\fr. J\tiay made when he was on the stand to the effect
that the acquaintance between him and you and J\tit. Mills
had never ripened into friendship. Is that a correct statement
on IYir. May's part or nott
A. It is not.
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What is the fact about it f
We 'vere friends, and very good friends.
Friends of }_\,Jr. lVIay as well as :l\1:rs. Mayt
Absolutely.
Is Helen a very bright child for her age, Mrs. Mills 7
I think so.
Gets along very well at. school~
1Very good.
You say you have known 1fr. Bowles about three yearsY
Yes.
And you know lVIrs. Bowles~
A. No.
Q. And you say lVIr. Bowles has been to your house?
A. ·Yes.
Q. How frequently would he come to your house?
.A.. :Sometimes hvo or three times a week, sometimes
oftener.
Q. When did those visits start.?
A. I do not quite understand you.
Q. You said he came there two or three times a weeks,
sometimes oftener.
page 442 }- A. Yes.
Q. When did his. visits at your house commence?
.A.. About three years ago.
Q. What?A. About three years ago.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

lVIr. Ball: If your Honor please : I do not see the materiality of this.
Mr. l\1:cCandlish: You asked about lVIr. Bowles being up to
the house.
1\{r. Ball: I asked how long she had known Mr. B'owles .

•

•

The Court: There is no question now unanswered. My
recollection of her testimony is that this is a repetition of
what she has already testified to.
By lVIr. Mc-Candlish:
Q. You say that your husband purchased the automobile
in December, 1929 ¥
A. Yes.
Q. Was it in the early or late part of December, 1929 Y
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A. It was December 24th.
Q. December 24th. Did you or your husband borrow any
money from Mr. Bowles around about that time Y
A. No.
~Q. What is thatf
A .. No.
.
Q. How much did the fur cdat coast, Mrs. Millsf
A. $85.
Q·. Was that paid for in cash or on the installment plant
A. In cash~
page 443 } . Q. And that was in November, 1929, that the
fur coat was purchased Y
A. The latte;r part of November.
.. Q. The la~ter part of November. So that was $285 in
cash in November and D·ecember paid out by your husband
for. the automobile and the fur coatY
.A. Yes. ·
.
Q. Have you or Mr. Mills borrowed any money from Mr~
Bowles, or through his bank along about that time Y
.A. No.
.
Q. Had you borrowed any from him· at any timet
.
A. Yon have to make your question a little clearer, Mr.
McCandlish.
.
, Q. ~~~ you~. borrowed ·from Mr. Bowles, or through hin:i,
or through his bank? .
·
A. Through Mr. Bowles; yes.
.
Q. W.a!3 that secured on your place Y
A. Yes.
. Q. Did .you not, in 1929, in the spring of 1929, March
~5, 1929, borrow .some money from. or through Mr. Bowles
secured __ by a deed of trust on the placet
A. Yes, sir..
. Q. Diq you npt.thereaf~~r, or some time thereafter, convey
the prop~rty to Mr. Bowles out and butt
A. Yes.
Q. House and everything Y
A. Yes.
.
..
Q. And h~ held title to the place for some time, didn't
. . . heY
.
page 444 } A. Y~s.
.
. Q. . And do you know after the deed was. giveri
to Mr. Bowles by you and your. husband how long it was
before he put that deed on record Y
A. I do not recall.
Q. You do not know. Has he conveyed that place back to
you recently!

.

.

.

.
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A. Some time ago.
Q. How long ago?
A. I do not recall that.
Q. Si;nce this suit has been filed 7
A. No.
Q. He has not conveyed it back to you since this suit was
·
filed Y
A. No.

Mr. Ball: How would she know about that, Mr. McCandlish 7
Mr. Marsh: The records will speak for themselves, Mr.
McCandlish.
· The Court: The suit was filed, Mrs. Mills, August 26, 1930.

Q. The suit was filed August 26, 1930. That would be last
August. Since that time-has it been since that time, since
August, 1930, that he conveyed the place back to you all f
A. I could not say.
Q. What did you say?
A. I could not truthfully say.
Q. You do not ·know f
A. I do not know.
page 445 ~ Q. Do you know what liens and debts there are
against your place at this time?
A. The amount of the debt Y
Q. Yes.
Mr. Ball: I object to that, if your Honor please.

A. I do.
Q. You say you dof
Mr. Ball: Just a moment. Yes, sir; I object to going into
every detail of this lady's life. I do not see the materiality
or relevancy of this.

•

•

The Court: I will sustain the objection to this line of examination. Confine it to the question of the fact of the ·truth
of the statements alleged to have been made.
Q. You say your husband asked Mr. Bowles to buy some
cireus tickets 7
A. ·Yes.

-~-----
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Q. Who paid for the tickets, Mr. Bowles or your husbandt
.
A. ~Iy husband offered to pay him for them and he said
no, he would not accept it.
Q. Do you remember whether it was the same evening that
he bought the tickets that you went to the circus, or some
other evening?
A. I did not go to the circus.
.
Q. I mean that the others went to the circus and you went
into the inovies.
A. It was some time prior to that, if I remember correctly.
Q. What is that Y
page 446 }- A. It was prior to the evening of that.
Q. Do you know how long the circus was in
town that they attended~
A. No, I do not.
Q. Do yon }{now what circus it wasT
A. No, I don't remember.
Q. Can you be certain or not whether the children and
Mr. ~!ills went to the circus and you went to the movie the
same evening he brought the tickets out, the same evening¥
A. I went to the movie the same evening they went to the
circus.
Q. ·Can ·you remember that it was the same evening he
brought the tickets out~
A. I don't recollect.
Q. When he brought the tickets out what time of the day
or evening was it, if you can recall t
A. I do not recollect that.
Q. What?
A. I do not recollect what time it was.
Q. Had any request been made by you or Mr. Mills as
far as you know to 1\1r. Bowles to present the family with a
cloek, or was that a voluntary thing on his part, or did it
orginiate it with him?
A. It was a present, a Christmas present.
Q. Was it ,qive to you, or your husband, or to both of you f
A. To the family.
Q. What did you say T
page 447 }- A. To the familv.
Q. What Christmas was that?
A. I do not recall. I think it was last Christmas.
Q. Christmas of 19301
A. But I am not sure.
Q. Or 1929. See if you cannot recall that, whether it was
last Christmas or the Christmas before that.
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A. I am not quite sure.
.
Q. The fact that a clock was given did not make any particular impression on your mind with reference to time Y
A. I do not quite understand, Mr. McCandlish. ·
Q. If you do not understand me, Mrs. Mills, ask me to
repeat my question. I say the fact that the clock was given to
the family did not make any particular impression on your
mind as to the time it was given 1
A. I just do not recall at what time it was given.
Q. He was at your home before he went to the 1\.fay home
on the evening of February 21st 1
A. Yes.
Q. How long had he been there before he left to go over
to the May home?
A. A short while.
Q. Did he discuss in your presence the purpose of his visit
.over to the May home?
.
A. He said he was going down to the May home.
Q. What?
A. He said he was going down to the May home.
Q. Did he discuss the purpose of his visit Y
A. Yes.
page 448 ~ Q. Wbat was he going for?
A. To speak to 1\.frs. May about remarks she
had made.
Q. Did he say that he had proof of the fact that she had
made these remarks?
A. lie did not say anything about it that I can recall.
Q. Did he say how· he had learned she had ;made these remarks?
A. No.
Q. He did not Y
A. I think it was through my husband.
Q. You think it was through your husband!
A. Yes.
Q. That he got the information?
A. Yes.
Q. Do you know if he had gotten any information through
·
Mrs. Purzel?
A. I do not.
Q. Or 1\.fr. Purzel?
A. I do not lmow.
Q. Yon were present when your husband told him that Mrs.
May had been making these statements about him and about
you?

-------------·---
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A. Yes.

· .Q. .So far as you kno'v is that the only information

th~t

he hadY
-~
A. I do not know.
Q. I say so far as you know was that the only information
~··had when he went down to the May -home¥
A. So far as I know.
Q. He was not angry when he left your homeY
page 449 ~ A. Absolutely not.
Q. And when he came back he was not angryY
A. No.
Q. He was very calm and placid?
·_-A. Very.
Q. He was not offended, or gave no e~dence of having
been disturbed by what had occurred down ·at. the May homeY
A. He did not.
·
Q. And on the occasion of his second visit" he was still calm
and collected and not excited when he w·ent?
A. No.
Q. And, the same 'vay when he came back!
A. Yes.
Q. In good humor Y
A. Yes.
Q. Cheerful Y
A. Yes.
Q. Friendlyf
A. Yes.
Q. Did he tell you what had occurred down there on the
· oecasion of those two visits Y
A. He did.
Q. Did he tell you after his second visit that Mrs. May
had declined to sign any paper or affidavit Y
A. Yes.
.
Q. How long was he over there the first visit Y
Mr. 1Yiarsh: If she knows .
. page 450

~

Q. How long was he away from your homeY

A. I just don't recall how long.
Q. Do you know how long he was there the second visit 7
A. No, I do not.
· ·
Q. Do you remember whether it ;was muddy or not on the
occasion of his first visit Y
A. I don't remember.
Q. Do you remember whether he wore artics Y
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A. I don't remember at all.
Q. Or goloshes, ·or anything of that sort 7
.A. I cannot recollect.
. Q. Do you know whether he walked from your home over

to the May place. or whether he drove his carY
A. He walked over.
Q. Both times?
A. I can't recall the second time whether he did or not.
Q. You say you heard your husband tell Mr. Bo1Vles that
Mrs. May had been making certain .statements 7
A. Yes.
Q. About you and Mr. Bowles Y
A. Yes.
, . Q.. Is tP.at correct J
A. Yes.
Q. What stateme;nts were they that you referred to!
A. In regard to an automobile and the fur coat, and things
of that kind.
Q.. Where did your husband get that informat~on from 7
A. Through Mr. Purzel.
.
Q. Through Mr. Purzel!
page 451 } A. Yes.
Q. And through Mrs. Purzel7
A. Through ::1\'Ir. Purzel.
Q. Through 1\{r. Purzel7
A. Yes.
Q. Did Mr. Purzel make a writing to the effect that those
statements had been made 7
Mr. Marsh: If she knows.
A. He came from home and told us.
Q. Did he -ever make a writing to that effect, sign a paper
that he had heard Mrs. May make these statements Y
A. Not to my knowledge.
Q. What?
A. Not to my knowledge.
Q. ·At that time l\fr. Pnrzel and the Mays were on very
unfriendly terms, growing out of some trouble about a letter
box, were they not?
A. I don't know.anything about it.
Q. Don't you know that at that time there was a very
great estrangement between the Mays and the Purzels growing out of some incident about a letter box or mail box 7
A.. I knew nothing about it.
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Q. And they were not speaking at the_ time Y
A. I knew ·nothing about it.
Q. When was it that Mr. Purzel came over to your house
·and told your husband that he had heard these statements 1
• A. I do not recall the date when he came over.
Q. What ~s that?
page 452 ~ A. I do not recall the date when he came over.
·Q. Ho:w long· was it before Mr. Bowles went
over to the 1\{ay house?
A. Just a short while. I just do not know how long.
Q. Was it a week, two weeks, a month, two days, or what~
Can you give us an idea!
A. No, I cannot.
Q. Was it the same day that ~Ir. Bowles went over to
see 1\{rs. 1\{ay?
A. I do not think it was the same day.
Q. Was it the same .week?
A. I cannot just recall.
Q. Who did Mrs. Purzel tell it to, to you or to Mr. A. To my husband.
Q. To Mr. 1\fillsT
A. Yes.
Q. In your presence?
A. No.
Q. You were not present Y
A. No, my husband told me.
Q. Your husband told you i
A. Yes.
Q. How long after you got this information from Mr. Purzel was it before Mr. Bowles went out again?
A. I just can't recall that.
Q. Would you say that it was a 'veek 1
A. I could not say, .for I don't remember.
Q. Did you tell him the first time that he came Y

·page 453

~

Mr. Marsh: Did who tell him?

Q. Did you or your husband tell Mr. Bowles the first time
he came out after Mr. Purzel had told these things Y
·
A. I could not say that he told him then or not.
Q. vVhatY
A. I could not recall whether he did or not.
Q. Well, Mrs. Mills, this was a right serious matter, was
it notf
A. Yes.
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Q. What did you say?
A. It was.
Q. Yes. Mr. Purzel came over to your house.
lVIr. Marsh: If the Court please: Mr4 McCandlish is making the witness his own witness on this proposition. We·
did not go into it on direct examination, and it cert~ly
seems to me he is not allow·ed to cross-examine his own witness.
~1:r. 1\fcCandlish: I am not cross-examining, 1\{r. Marsh. ·I
just 'vant Mrs. Mills to refresh her recollection.

Q. Can you tell me "rhether the first time that Mr. Bowles
came out to your house after Mr. Purzel had given this in-

formation there he was told what JYir. Purzel had said Y
A. I do not recall whether he did or not.
Q. It did not make any particular impression on your
mind?
Mr. Ball: You mean what, the time or the talkt

Q. The time did not make any particular impression on
your mind?
·
.A.. I just don't recall whether he told him at that time or
not.
Q. When 1\fr. 1\fills was told about this by
page 454} }Ir. Purzel did it appear to make Mr. Mills mad
or get him excited?
.A.. He 'vas not pleased about it
·Q. What!
.A.. He was not pleased about it.
Q. Of course not, but did he appear to be angry about itt
A. He was displeased about it.
Q. He did not go to see Mr. May about it, o.r Mrs. May
about it, did he!
A.. He did not.
Q. Why didn't he go over to talk with them about the matter?
A. I don't know.
Q. What?
A. I don't know.
Q. You did not go over to talk with them about the matterY
A. No.
Q. Q. And you say up to that time that relations were very
friendly and cordial between the families Y

S20
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A. We were.
.
Q. And yet nothing was done about it until Mr. Bowles
came outT
A. No.
· Q. When Mr. Bowles was told about it by Mr. Mills, did
Mr. Bowles appear to be angry!
A. No.
Q. He did not. He reecived the news without any show
or appearance of emotion, or anger, or distr"ts~;
-page 455 ~ is that correctY
·
·
A. He was not angry.
Q. Mr. Bowles never gets angry, does heY
A. I don't know whether he does or not.
-Q. Did you ever see him angry?
A. Never.
.
Q. Did you ever see him when he was worried, or troubled,
·.or. znadY
A. No.
Q. After this incident occurred on the night of February
21, the next day, Saturday, was a holiday, was it not Y
A. Yes.
- Q. The matter was right much discussed the next day in
the community there, was it not Y
- A. I do not know whether it was or not.
Q. Didn't you hear a good deal of talk going on around
·about itY
·
·
. -.. A. I was at home.
.
Q. But you were not at home all dayY
A. I don't remember whether I was or not.
Q. Didn't you go over to Mrs. Burroughs' house the next
dayT
·
. . A. I went over to 1.'Irs. Burroughs on the 22nd.
Q. And you had a conversation with Mrs. ·Burroughs on
·the 22ndY
A. Yes.
Q. That would be the .Saturday I am talking about, which
·was a holiday, the 22nd of February, wouldn't itY
A. Yes.
page 456 ~ Q. The very day after this incident had occurred?
A. Yes.
· · Q. Did yon and Mrs. Burroughs have a conversation at
that time?
.
A. I told Mrs. Burroug·hs about some remarks she had
·made.
Q. About some. remarks she had made Y
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A. Yes.
Q. What· were those remarks f
A. Similar to -those of Mrs. May.
Q. What?
·
A. ·Similar to thos.e made.from Mrs. May.
Q. Similar to those made to Mrs. MayY
A. Yes.
Mr. Ball: Made by

~Irs.

May.

Q. Similar to those made by Mrs. Mayt

A. Yes.
Q. She had been making remarks, too 1
A. Yes.
Q. And you had heard about those remarks Y
A. Yes.
Q. How did you hear of those 7
A. Through my husband.
Q. And your husband, in turn, through Mr. Purzel-or
do you know how he heard Mrs. Burroughs had been making
the remarks?
A. I don't know.
Q. What is that 7
A. I do not know how he heard them.
page 457 ~ Q. Did you or your husband tell Mr. Bowles
that Mrs. Burroughs had also been making ·remarks about you and Mr. Bowles?
A. I went to see Mrs. Burroughs.
Q. I understand that.
A. And I askedQ. You were not answering the question.
Mr. Ball:· She is answering it; let her finish.
Q. Go ahead.
A. I went to ~Irs. Burroughs and .spoke to her about the
remarks she was making.
Q. Yes .
.A. And she said she had learned them through Mrs. May.
Q. Yes.
A. That she was only quoting what Mrs. May had told her.
Q. Yes. Did you tell Mr. Bowles that 1\Irs. Burroughs
had also be.en making remarks that had come back to you Y
, .A; .I~ do· not. recall having told him.
1. ·;· ~~-What. was· your idea in telling him that Mrs. May was

----------~~·-----------
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making· remarks about you and him and not telling him about
those that you had heard that Mrs. Burroughs made.
Mr. Marsh : If the Court please, she testified she never told
Mr. Bowles; that her husband told Mr. Bowles.
Q. I believe that is right; yes, sir. Do you know why it
was that your husband did not tell l\fr. Bowles about what
Mrs. Burroughs 'vas saying T
A. I do not.

Mr. Ball: I object to that. How could she know.
p·age 458

~

Q. Up to the time of that conversation on February 22nd were you and Mrs. Burroughs

friendly?
A. Yes.
Q. Have yon been friendly since f
A.- No.
Q~

Have you spoken to her since?

A. No.

Mr. McCandlish: Your Honor will recall that when Mrs.
Burroughs was on the stand I undertook to go into that conversation and it was objected to on the other side.
Mr. Ball: I do not think that is relevant now.
Mr. Marsh: It is not relevant now, and this is his witness;
he makes her his witness on that particular. point. We never
went into this on direct examination and I do not think he
can now.

The Court: I still rule it out.
1\fr. McCandlish : I note an exception. $ * •
The Court : To preserve your record you may let the stenographer take her answer out of the presence of the jury.
(Thereupon the following proceedings were had in the
judge's chambers out of the presence and hearing of the
jury:}
.
Mr. McCandlish: In that conversation with Mrs. Burroughs
on the 22nd of February, did she· not tell you that what ·she
knew about the presents or gifts from Mr. Bowles cameo to
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her through your daughter, H~len lVIills, and that Helen had
been over to her house and stated in her presence that Mr.
Bowles had given you a fur coat, and had gh:en
page 459 } you and 1\'lr. Mills, either or both of you, an auto.:.
mobile?
The answer I expect the witness to give to this question is
the same answer 'vhich I stated in the record on a previous
occasion that Mrs. Burroughs would have given in the presence. of the jury if permitted to answer.
.
I also want to ask this question: Didn't you on that occasion, tell Mrs. Burroughs that Mrs. May had gotten hers.elf
in a trap and was trying to get out by laying it on Helen, but
that Helen's word would not be good in court, and so .for~
Mr. Ball: To this question we propose the same objection.
Mr. McCandlish: The answer I expect the witness would
give to this question is the same as that given by me on a
previous occasion in the record as to what 'vould have be~n
testified by l\1:rs. Burroughs had· she been ,permitted to answer.
(Thereupon the trial proceeded in open court as follows :)
1\rlr. 1\'IcCandlish: I have no further questions from Mrs.
~fills.

(Cross examination closed.)

RE-DIRECT EXAMINATION.
By 1\{r. Ball :
Q. J\tirs. 1\{ills, ·some mention was made about the conveyance back by 1\'Ir. Bowles to you of the property. Is the property in your name or in the joint name of you and your husbandf
A. Joint name.
Q. And Mrs. Bowles' wife signed that, too, didn't she f
.A. Yes.
·
(Re-direct examination closed.)
page 460 }

Wl1ereupon

RAY PAUL MILLS,
.
called as a witness by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows:
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By ~Mr. Ball:
-. -Q. Please .state your full name.
A. Ray Paul Mills.
:-: Q. Where do you live, Mr. Mills Y
;_ A. West Falls Church, ;\Tirginia.
· Q.. How old- are you Y
A. Th~rty-six.
.
-Q. What is your occupation Y
A. I do sotne smail tr.ucking and some dairy farming.
Q. How long have you been farming?
·· -A. All -my life.
Q. Are you the husband of Mrs. May Mills who just testi·:fied-Y .
. . A. Yes.
-- .Q. Where were you born, Mr. Mills?
---.A. West Falls Church.
.
-- ..Q..Have you lived in Fairfax County all your lifeY
A. The same place I live now.
Q. Right at that same place?
'_.A. Yes.
Q. Where is Mrs. Mills from Y
.A. Washington.
Q. Washington Y
A. Yes.
Q. How long has sh~ lived in that vicinity Y
page 461 ~ A. About 17 or 18 years.
Q. How long have you been married Y
A. Seventeen.
Q. Was she living out there before you were married Y
- .A. About a year or a year and a half.
- Q. Have you .any children Y
- A.· A boy and a girl.
Q. Where do they live Y
A. Withme.
Q. Your whole family, yon and your Wife and two children
are living there together?
A. Yes.
Q. Do yon know 1\Irs. May Y
A. Yes.
Q. How long have you known herf
A. .Since they have been living out there.
Q. Do you know Mr. May!
A. Yes."
· -~
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Q. How long have they been living out there, would you
say?
A. I judge around three years this year some time.
Q. Has Mr. or Mrs. 1\Iay, either one, ever been to your
house?
A. Yes, sir.
Q. Which one 7
A. Both of them.
Q. Frequently or not frequently?
A. Quite frequently.
Q. Have they ever been there except on busipage 462 ~ ness Y
A. Yes, sir.
Q. Were they ever there to pay a social call?
A. Yes, sir.
Q. How many times would you say?
A. At least ten.
Q. Have they ever been inside of your house¥
A. Yes, sir..
Q. -Mr. May testified that your acquaintance had never
ripened into friendship.
A. I think he is mistaken about that.
Q. You were friends, were you 7
A. Yes, sir.
Q. Up to what time would you say you were friends 7
A. Up until the 5th of January, 1930.
. Q. Have you ever been to their house?
A. Lots of times.
Q. Has your wife ever been to· their house f
A. ):es, sir.
Q. Have you been there together f
A. Yes, sir.
Q. Inside the house; on busines~;J or on social calls f
A. Social.
Q. Has your daughter ever been to their house 7
A. Yes, sir.
.
Q. And has your daughter ever been out with Mrs. May in
the automobile Y
A. Yes, sir.
Q. Do you know that of your personal knowledge Y
A. Yes, sir.
page 463 ~ Q. You said prior to January 5, 1930, that you
were friends T
A. Yes, sir.
Q. Then did your friendship cease on that date?
A. I have not spoken to Mr. M~y but once since then.
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Q. But once since then 1
A. Yes.
Q. When did you stop delivering milk to them?
A. January 5th.
Q. And what was the reason for stopping thenY
A. They said the doctor had ordered ~{rs. l\Iay to use pasteurized milk and they could not afford to take both; and when
it was so they could they would be glad to take the milk.
Q·. ~Irs. May has testified that the reason for stopping
was that there was c-halk in the milk.
A. That may be her reason, but the records of the State of
Virginia show different from that. _
Q. Does your milk meet the requirements of the Board of
HealthY
A. It meets the requirements of the Board of Health and
was the cleanest milk last year in F 1airfax and Arlington
·
Counties.
Mr. McCandlish: I object to this, if your Honor please.
·This is wholly improper. Prove it in the proper way.
(The witness produced a document.)
Mr. Ball: Yes, sir (handing document to 1\'Ir. McCandlish.)
The Witness: Grade A milk is allowed a hundred}Jfr. l\'IcCandlish: If your Honor _please: I obpage 464 } ject to this record. This relates to something
in 1931, which is quite different from the time
the witness has been testifying about.
~{r. Ball: That is the only record w~ have here at this
time.
Q. Is there any difference in your milk in 1931 from what
it was in 19·307
Mr. ~1:cCandlish: I object.
The Court: Objection sustained.
Q. Was there ever any objection from either of the Mays
as to the quality of your millrY
A. No, sir, no 'vord mentioned about it.
Q. Did you ever hear any statement about chalk in the milk
until I asked you just this minute?
A. No, sir.
Q. Mr. 1Yiills, there has been a number of statements
made here about certain things that have occurred in your
house. I 'vant to ask you first about the automobile which
you havel who purchased that automobile!
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A.
Q.
.A.
Q.
.A.
Q.
A.

I did.
,
When did you purchase it1
December 24, 1929.
. !
From whom?
The Parkway Motor Company.
Have you the bill of sale from them?
Yes.
Q. I will ask you to look at this paper and tell me what
that is. ·
·
·
A. That is a duplicate bill of sale for a tWopage 465 } door sedan, motor No. A 2605726; price $569. Virginia title $1; total amount $570.; cash $200; notes
of Riggs Bank, 30-day notes, $370; $570. ·
Q. Does that refer to that automobile that you purchasedf
A. Yes, sir.
Q. .And the date of that purchase, I believe you said, was
December 24, 19291
A. Yes, sir.
Q. I hadn you this paper and ask you what this paper is.
A. This is title to the car.
Q. The same automobile Y
A. The same automobile, engine No. A-2605726; year· 24;
date December 31, 1931; amount $370.. ·
Q. The amount of what-what is that $3707
A. It does not sa:y what it is for.
Q. Is there not a column heading over that'
A. $370.
The Court: It is the amount of the liens.
Q.
A.
Q.
_A.

And in whose name was that automobile 7
My name, Ray Mills.
That refers to the same automobile'
Yes, sir.

J\Jfr. Ball: I now offer both of these instruments in evidence with the understanding~ if the· Court please, that we
can get them back.
Defendant's Exhibit 1. Bill of sale above identified and
received in evidence.)
page 466 }

Defendant's Exhibit 2. (Title to car above
identified and received in evidence.)

0
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Q. You stated that you gave notes for $370 .at the Riggs
National Bank Y
A. Yes, sir.
Q. Payable to whose order f
A. Parkway Motor Company. ~
Q. How much· per month was the payment of -those not-es f
A. $35.
q. I·hand you this batch ·of ·notes and ask~-you- what they
are, ~Ir. Mills Y
. .
. ,
-. ~·A. Cancelled notes from the Riggs NationaJ Bank, made
-payable to the order of PaTkway Motor Company;·- notes that
I ·paid on- the car.· The notes are :all ·signed ·by me and no
one else.

Mr.. Ball: If your Honor please I want to ·offer these in
:,evidence, not as being all of ·th9- notes, but such as we have
here.
· ~ Defendant's Exhibit 3; (Noted above referred to; identified
and received in evidence.)

: -·-Q·~ ·-Who· paid the $200f
A. I did.
Q. Out of whose moneyf
A. Out of my money;
Q. Did Mr.· Bowles pay any part of it f
A.. No, sir.
Q. Did you borrow any from Mr. Bowles to make that payment!
·
A. No, sir.
page 467 ~ Q. Who made the monthly payments f
A. I did.
Q. Did Mr. Bowles advance any money to you to make any
payment, either cash, or deferred, on that car at any time!
A. _No, sir.
~ · :Q. Do you still have the car f
:. · A. Yes, sir.
Q. When did you decide to buy a carY
A~. About the 22nd pf December, the same month. I had
· an old Ford that I had paid $40 for, and it broke down, and
I went in to Parkway and mentioned that I wanted to buy a

car.

_ .
You need not go into the details of it.
A. Just a couple of days before I bought it.
Q' There has been some testimony about a fur coat for
Q~

0

B. Agee Bowles v. Mae F. May.
your
A.
Q.
A.

329

wife. Do you remember when that was purchased 7
That was purchased in November, 1929.
By whom?
By me.
Q. Out of whose money?
A. Out of my money.
Q. Did Mr. Bowles contribute to that in any wayY
A. He did not.
Q. Did he loan you any money to make that purchase with!
A. No, sir.
Q. It is testified here by Mrs. Burroughs that Helen told
her that Mr. Bowles gave you that money to buy your wife
a fur coat. Is there anything to that Y
A. No, sir, nothing to it.
Q. Has your wife ever made a trip to West Virpage 468 ~ ginia Y
A. Not that I ever knew of..
Q. Had she made any since you have been married 7
A. No, sir.
Q. Had she ever made a trip to New York 7
A. No. sir.
Q. There has been some testimo~y here about 35 silver
dollars brought to your house by Mr. Bowles, or some statements about them. Will you please explain that circumstance?
·
A. ·It was two years ago around about the first of June.
Mrs. Mills' Birthday comes on the 4th of June, and I gave
Mr. Bowles $35 and asked him to bring me out $35 in gold,
and to say nothing to anybody abopt it. I wa.nted it for a
surprise. When he came out, in place of bringing gold he
· broug·ht out 35 silver dollars. He said in the bank he saw
some nice new silver dollars and he thought they would be
nice; and he brought those silver dollars out.
Q. What did you do with them!
A. I gave them to Mrs. Mills. They were in a little box
and I thought I would fool her, for they were heavy and
asked her to guess what was in the. box.
Q. Was that a birtliday present Y
A. Yes.
Q. Did Mr. Bowles contribute any of the money to you in
any way!
A. No, sir.
Q. Or loan any of it to you Y
Aa In no wa.y whatever.
Q. Do you recall one time when Mr. Bowles brought some

0

330

Supreme Court of Appeals of Virginia.

circus tickets to your house?
A. Yes, sir.
Q. Who went to the circusY
A. ~Iy boy and girl and myself.
Q. How about your wif.e 1
A. She did not g·o. ·
Q. What happened to her that night; do you knowY
A. She went to a show.
Q. How did. she get to the show from your homeY
A. Went in as we went in.
Q. How is that?
A. As 've went into the city she went in to see the show.
Q. Went in the same machine with you Y
A. The same machine.
Q. Was it your automobile she went in f
A. Yes.
·
.
Q. Do you recall when Mr. Bowles brought those circus
tickets, when that was Y
A. I think the day before the circus.
Q. You think it was the day before the circus?
A. Yes.
Q. During all this period of time, ~Ir. ~Iills, since l'Irs. May
moved into your community, have you been living with your
wife and· family?
A. Yes.
Q. How long have you know Mr. Bowles?
. A. Eight or nine years.
Q. How did your wife meet him; do you know, Mr. 1\Hllsf
.A. We went into the bank to ask Mr. Bowles
page 470 ~ to make us a loan to put a roof on the house.
That is when she met 1\llr. Bowles.
·
·
Q. And since that time what has been your relations with
Mr. Bowles?
A. Mr. Bowles came out at that time to look at the place
to see if the roof would warrant the loan; and he came out
.then to see how the roof was progressing and he went up
another time himself to see ifQ. You need not go into minute details. He has been coming to your house since that time Y
A.. Yes, sir.
Q. And has he been financing anything for you since thenf
A. Yes.
Q. WhatY
A. First I got a deed of trust on the place for $5,500
through Mr. Bowles., hut not from Mr.. Bowles ..
page 469 }
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: Q. And afte:r that what 7 . .
A. After that I fixed up the d~iry barn and had the trust
extended to $9,000.
Q. And what is the trust on it at this time Y
A. $9,000.
Q. Who holds that trustY
A. I don't know who holds it, but Mr. Bowles is trustee

of it.
Q. Mr. Bowles arranged for it for you?
, ' A. Yes; sir.
·
Q. There 'vas a time, was there not, when the property
was actually in Mr. Bowles' name Y
page 471 ~ A. Yes.
.
Q. How did that happen, Mr. Mills Y
A. Mr. Bowles at that time was afraid I could not go
through with this and that if I could not it would save advertising and selling it.
Q. How long was it in his nameY
A. As I recall until the second trust-the extension was
made in the trust.
Q·. Do you know how many months it was in his name f
Let me ask you this first, has it been conveyed back to you
now?
A. Yes.
Q. Was it conveyed back in your name or both your names·!
A. Joint.
Q. How long was thatY
A. I will tell you in just a minute. Last November, about
the first of November; between the 1st and 6th of November.
Q. And you now hold it subje0t it .to a deed of trust for
$9,000 which Mr. Bowles holds Y
A. Yes.
Q. What would you estimate the value of that place, Mr.
Mills?
A. Around $20,000.
Mr. McCandlish: What is that?
The Witness : Around $20,000.
Q. Around $20,000. I asked what would he estimate the
value of the pla-ce to be. Do you know whether it has been
valued?

page 472 }-

Mr. McCandlish: How many acres in it f
Mr. Ball: I did not ask that.
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Q. Do you know whether it has.been valued by anyone else
-a valuation placed on it y
'
A. Yes, sir.
Q. By whomf
·-·
A. Rube Jones at Tyson's Corners
Q. Do you know Mr. Elgin!
A. Porter Elgin Y
Q. Yes.
A. Yes.
Q. Do you know whether he ever placed a valuation on
·ity·
A. I do not know.
Q. You do not know about that. Now, Mr. Mills, were you
at home when Mr. Bowles came to the May house on the 21st
of February, 1930Y
A. Yes, sir.
Q. Did Mr. Bowles come to your house first 't
A. Yes, sir.
Q. Do you know what caused him to go over there Y
.A. Yes, sir.
Q~ What¥
A. Reports that Mrs. May had put out about Mr. Bowles
and Mrs. Mills and myself.
Q. And do yon know who told Mr. Bo,vles about thatt
. A. I did.
Q. Can yon estimate about how long he was over there
. that night Y
page 473 ~ A. Fully an hcn~r.
Q.. And did you see him when he eame back Y
A. Yes, sir.
.
Q. He ca.mP. hack to your house. did heY
A. Yes, sir.
·
Q. Were you home ,,~hC:n he went over on the 25th7
A. Yes, sir.
.
Q. Could you estimate how long he was ovf::r there that
timet
·
A. Judge he was gon~ about three-quarters of an hour;
not as long as he was the first night.
Q. And were you home when he returned that night?
A. Yes, sir.
Q. I will ask yon if he was loud or boisterous in his talk
at any time¥
A. No, sir.
Q. As to what had happened over theY
A. No, sir; he was not.

0
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· Q. Or threatening in his manner as to what he was going
to doY
A. No, sir.
Q. Have yon ever seen Mr. Bowles angry or loud in his talk
in your lifef
A. Not in my life.
Q. Mr. Mills, do you. know why Mr. Bowles came to your
house as frequently as he did 7
A. Yes, sir.
Q. WhyY

A. First he came out there about the roof of
the house and about the building work that I
did there; he came out to superintend the work
and to see that the materials specified for the building were
used in it and watched the work to see that the·work was done
properly.
Q. How about the new barn 7
A. The same thing applied to the new barn; and he helped
me build my milk trade up from his advice.
Q. Was he doing the financing as you made the improvements?
A. Yes, sir.
Q. Was there ever any objection on your part to him coming ther~T
A. Absolutely none.
Q. Your relations have been friendly at all times f
A. Yes, sir.
Q. There was a statement here by 1\IIrs. May or Mr. May
to the effect that Helen said that you and your wife were
getting tired of him coming there and staying so late, but
that yon said as long as the money was coming in it was
all right. Was there anything to that 7
A. No, sir. Mr. Bowles always has been welcome there,
and always shall be welcome there.
page 474

~

J\fr. Candlish : Always did what?
The Witness: He has always been welcome and does not
ha~e to report to the neighbors when he comes in.
(Direct examination closed.)
CROSS EXAMINATION.
·By Mr. McCandlish:
Q. When was the bath room put in the house, and the
improvements made to the dwelling house?
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A. It was ·put in there along in November and
December, 1929.
Q. November and December, 1929?

A. Yes.
Q. When was the addition made to the new barn Y
A. Last year.
Q. Well, when¥
A. We started work on Labor Day.
Q. September, 1930
.A. Yes, sir.
Q. And the roof on the house 1
A. It was put on in J anary of 1929.
Q. How much money was spent on the house in November
and December of 1929 Y
A. Did you mean this last one forQ. That is all right; how much money 'vas spent on the
house for the bath room and improvements that were made in
November and December, 1929?
A. There was $300 borrowed for the roof.
Q. $300 for the rooff
A Yes.
Q. Was that borrowed down at ~fr. Bowles' hankY
A. Yes, sir.
Q. How much was spent on the house in November and
December, 1929, 'vhen you put in the bathroom Y
A. Between ~'900 and $1,000.
·
Q. Where did that money come from, from Mr. Bowles?
A. No, sir.
Q. Where did it c.ome from 1
page 476 ~ A. I borrowed $400 from Mr. Bowles himself..
Q. Did you give him any security for that Y
A. No, sir; I gave him ~y note for it.
Q. Just your own note Y
A. My own note.
Q. Why did you borrow any money from Mr. Bowles; because you did not have enough to comple'te it Y
A. Yes.
Q. Is that the same time you bought your wife a fur coat
and bought a ne'v automobile?
A. No, sir.
~.What¥

A. No, sir.
Q. When did you get that automobile?
A. I bought that automobile in December, December 24,.
1929:..
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Q. And you bought the fur coat in November, 1929!
A. Yes, sir.
· ·
Q. And wasn't it in November and December, 1929, you
just said you put the bathroom in the hou·se and the other
improvements that amounted to about $9007
A. I certainly did.
Q. So I was right about it, wasn't If ..
A. You were right; yes.
·
Q. The fact that you had to borrow money to fix up the
house did not deter you in any way from· putting-up cash to
buy your wife a fur coat and to buy a new automobile~ did
it, Mr. Mills?
A. No, sir.
.
page 477} Q. What did the fur coat costY
A. $85.
. Q. Do you recall where you bought the coat Y
A. Lansburgh 's.
Q. After the work on the house had been .completed in November and December, -1929, was Mr. Bowles out at ·your
l1ouse any in January and February, 1930!
A Yes.
Q. He was not seeing· about any improvements or -fixing
.up at. that time, was hel
A. Yes, sir.
Q. What was going on then t .
A. He was planning about the ne·w barn.
Q..And when did you start on that barn t
A. Labor Day.
Q. You started to plan about it in JanuaryY
A. I sure did.
Q. And started to put it up in the September following!
A. ·Yes, sir.
Q. About nine months later 7
A. ·Yes, sir.
Q. And then do you tell the jury that his visits to your
house in January and February, 1930, were in connection with
the building of the barn Y

A. I d<>.
Q. Did he come out as much as three or four times a week
sometimesY
A. No, sir.

Q. How often?
A. Once a week, twice a week.
Q. Sometimes three times a week?
A. No, sir; I said no.

page 478 }
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Q. Never three ·times a week Y
A. Not in that time of the year, no.
·
·
Q. And later on in that year did he come out three times
a weekf
A. ·Yes, sir, when the barn was being built he did.
Q. Mr. Bowles' visits to your house, as I understand,
has been in connection, then, with these building operations Y
A. I say so, and helping me out with the milk.
Q. What?
A. Helping m~ to build up a milk route.
Q. Helping you build up a milk route?
A. Yes, sir, with his advice.
Q. How did he help yon build that np Y
A. With his advice.
Q. So you tell the jury that his visits to your home were
in connection with business matters and not social; is that
correctf
~ A. That is correct.
· Q. He did not make any social visits to your homeY
A. Not that I would call social; I did not say he did not
talk sociably after he came out or that he talked business all
the time, but that was the object of his visits.
_
Q. W onld he sometimes come to your house twice a day Y
A. Very seldom. I do not recall him ever· coming there
·
twice a day.
Q. Did you make any particular memorandum of the timt}
that he was at the May house on the first visit
page 479 ~ you have testified that he was there one hourY
A. No, sir.
Q. You just estimate that time?
A. I have good common sense; I know how long it takes
for an hour to pass by.
Q. It was no trouble for yon at yonr house after the event
. to state whether a certain event occupied one honr, or threequarters of an hour, is it f
A. Well, I have a good memory. If you doubt it you can
test it out.
_. Q. Yon are pretty certain that on the second visit he
·stayed three-quarters of a hour Y
A. Around that much time I ·would say.
Q. Do ydu recall whether it was muddy between your house
and Mr. May~s house at that timet
A. It was muddy.
Q. It was muddyf
A. ·Yes, sir.
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Q. And when it was muddy Mr. Bowles could not run his
automobile up to your house very well, could heY
A. No, sir.
Q. Where would he leave his automobile?
A. He left his automobile that night out at the Leesburg
pike.
Q. On the Lees burg pike 7
A. In the Lemon Road, but right at the Leesburg pike.
Q. An.d walked from there into your house Y
A. ·Yes, sir.
Q. Because the road was muddy Y
page 480 ~ A. Yes, sir.
Q. And when the roa<i was muddy that way,
coming to your house was. there any other way he could have
·come7
·
A. That is the only way of getting in, walking in from the
pike.
Q. Could you come down Great Falls Street 1
A Yes.
·
Q. Did he ever come into your house that way to your
knowledge?
A. Yes, sir.
Q. And when he would come in that way where would he
leave his carY
A. At the end of the gravel down there by Mr. May's
drive-way.
Q. What?
A. By Mr. May's drive-way, where the gravel ends.
Q. It is graveled as far as Mr. May's house?
A. Yes, sir.
Q. He would leave his car there and walk up to your place 1
A. ,.yes, sir.
Q. How late would he stay at your house, or how late has
he stayed at your house discussing the barn and other matters?
A. He has stayed around there I judge until half-past
ten, probably until 11 o'clock.
Q. What time would he come out 7
A. I guess 8 or 8 :30.
Q. Would he sometimes drive Mrs. Mills out in the car
when he came Y
page 481 ~ A. Yes, sir.
Q. From Washington 7
A.· Yes, sir.
Q. Sometimes would he drive her into Washington 7
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A. No, sir.
Q. Not at all f
A. No, sir.
Q. It was not a~ uncommon thing, however, for him to

drive her out from Washington and bring her home, was itt
A. No, sir.
Q. He would do that quite often Y
A. Before she drove her car; yes, sir.
Q. Do you know where he 'vould pick her up in Washington?
·
A. I do not. know.
Mr. Ball: What do you mean by "pick her up", 1\{r. McCandlish; it is a very offensive question sometimes.
~Ir. McCandlish: I did not mean it in that sense, Senator;
I meant where would he find.her in Washington. Do you
know?
A. I do not.
Q. You told Mr. Bowles that 1\irs. 1\{ay and Mr. ~fay had
been spreading statements about Mrs. 1\Hlls and 1\{r. Bowles,
did you not?
A Yes.
Q. You are sure that you told him that Mr. 1\{ay had been.
doing it too?
A. I won't say positively, but 1\{rs. May-I said ''the
Mays". You said "the Mays"?
A Yes.
Q. Those were the only two, weren't theyf
page 482} A. Yes, sir.
Q. 1\{r. 1\{ay and Mrs. Mayf
A. Yes.
Q. Those were the only Mays out there Y
A. Yes.
Q. And the only people who lived in that house?
A. That is all.
Q. So you told him both of them were circulatingA. I won't say for sure I did.
Q. But you told him that the Mays had been doing it f
A. Yes.
Q. The Maysf
A. Yes.
Q. Did you tell him what the statements were?
A. Yes, sir.
Q. Did that appear to make him mad, or to excite him in
any wayf
A. N ol sir, not a bit.
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Q. Ho'v long after you tolcl. h4n d:id he go _over to ·May's
house about it7
A. I told him some time-once about it pr9bably a: couple
or three months before that.
Q. ·You told him a couple or three months·?
A. Yes, sir. That there were circulations being put out
by the Mays.
A. ·Yes, sir.
.
Q. Did you tell him any more after that.
·
A. Yes, sir.
page 483 } Q. When was the last time yon told him circulations were being put out Y .
A. I think about the middle of January, a· couple of we~ks
before he went down there.
Q. A c.ouple of weeks before he went down_ there? .
A. Between the 5th of January and a few days before he
went down there.
Q. And when you told him about it on that occasion he ~d
not seem to be troubled or worried f
A. It never ·worried him a bit.
· Q. What was the immediate cause of his gohtg down to
the May house that night Y What was it that stirred him
up and sent him down there that night?
A. A few days before that when I told him about jt he
said he 'vould come out some evening and go down and speak
to J.\IIr. and 1\Irs. May and ask them what these reports were
that they were putting out.
Q. When you heard these reports were you in any wise
upset or troubled f
A. Not a bit..
Q. Not a bit; and when Mr. Bowles came back after either
of these visits was he in any wise upset or excited, diturbed1
·A. Not at all.
Q. You .had gotten your information where!
A. Through Mr. Purzel.
Q. Mr. Purzel f
A. ·Yes, sir.
Q. Had you got it in that form-did you or Mr. Bowles
get it from Mr. Purzel in the form of any writpage 484 } ten or sig'lled statements Y
A. I do not know whether Mr. Bowles did or
not.
Q. Did not Mr. B'owles go over and get Mr. Purzel to sign
a statement?
A. You will hav-e to ask Mr. Bowles what occurred; I can·
only answer for myself.
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Q. What do you know about it f

.

Mr. Ball: He has just- said.

A. Exactly what I am telling you.
-Q. Did he go over to see Mr. P:Urzel about itY
A. You will have to ask Mr. Bowles.
Q. Do you know 'vhether he did or not t
A. I do not. .
: - - - ·'
Q. Afte~ you talked with him T , ·.. : . -· · - .
A. I do not know. .
. - ·. ~- .. Q. Let me ask you this question: D·o· ~you: kno~ wheth~r
after you talked with Mr. Bowles about the matter he went
·
to see Mr. Purzel about itt
A. I do not know.
· · Q. You knew at that time that Mr. Purzel and the Mays
were not. on good term.s, did you not Y
A. I did not.
Q. At that time what were the relations between Mr. Pur~
zel and his _wife _Mrs. Purzel on the one hand, and yon and
Mrs. Mills on the other hand?
A. What were the relations 7
Q. Yes.
.
A. In what way do you mean Y
Q. ·Were they on friendy terms and visiting f
page 485 ~ A. Mr. Pnrzel was.
.
Q. Mrs. PnrzelY
A. Mr. Purzel.
Q. How about Mrs. Purzel Y
A. .She was not.
Q·. She- was nott
A. No, sir.
Q. Is it not a f~ct that the very day after this thing
happened, after Mr. Bowles went to Mrs. May's house that
Mrs. Purzel came over to your house f
A. No, sir.
_Q'. Or Mr. Purzel Y
A. No, sir.
Q. Did they come over there within several days thereafter?
- A.· Yes, sir. Q. Mrs. Purzel, too~
A. Mrs. Mills was over to Mrs. Pnrzel 's several days afterwards.
Q..Up to that time the relations had been strained between your home and the Purzel homeY
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A. Yes, sir.
Q. And you do not know whether they were

strain~d be..
tween the May home and the Purzel home at that time Y
A. I do not. I have enough to do to attend my own business in the neighborhood not to talk abo\tt other people.
Q. After you heard that Mr. and Mrs. May were circulating these things and told Mr. Bowles abo~t it-first I will
ask you how soon after you heard it you told Mr.
page 486 ~ Bowles Y
A. What is that Y
Q. How soon after you heard it from Mr. Purzel did
you tell Mr. Bowles?
A. A couple of days, I judge.
Q. And that was some three months before Mr. Bowles
went over to the May house 7
A. No. I told you I got wind of it along two or three
months before that.
Q. I want to fix the time when you got it from Mr. PurzeU
..l\.. I got it from Mr. Purzel between the 5th of January
and probably a week before Mr. Bowles went there.
Q. You fix the time as probably a week afterward that Mr.
Bowles went over to the May house after you told him Y
A. Yes, sir.

1vt:r. Marsh: I think you misunderstood the answer, ].fr.
McCandlish.
Q. I understood you to say it was a week after that that
you told Mr. Bowles this matter-whether Mr. Bowles went
over to the May house about a week after you had told him
what Mr. Purzel had told you.
·
A. Mr. Purzel told me some time between the 5th of Jannary and a few days, probably a week, before F·ebruary 21st.
Q. Yes, and you told Mr. Bowles how quick after that?.
.l\.. I don't know-a day or two-I told him in the bank
about it.
Q. Can you tell the jury now how long it was after Mr.
Bowles heard these things before he went· oyer to the May
home?
·
page 487 ~ A. Less than a week.
Q. At the time that you got this $5,500 loan
from Mr. Bowles there were judgments against you of record too, ~fr. }.fills, were there not 7
A. Yes, sir.
Q. And you say that you deeded the place to Mr. Bowles

Supreme Court of Appeals of Virginia.

$42

so that if you were not able to pay it would save the cost of
foreclosure proceedings?
A. Yes, sir.
Q. You only deeded him that part of the land that had
the house and buildings on it, didn't your?
A. Yes, sir.
Q. If the property was worth $20,000, as you say, there
never could have been any doubt about the fact that you were
going to be able to make good, could there Y
A. Yes. Wait a minute; I did not have it all at that time.
I think with $5,000 I bought one lot of eight acres and one
of twelve and some. I did not have any more at that time
to deed to him.
Q. What land did you have at the time you borrowed $5,5001

A. Eig·ht acres.
Q. Only eig·ht acres 1

A. Ony eight acres.
Q. And the buildings¥
A. And the buildings.
Q. And you say there was doubt in your mind and in Mr.
Bowles' mind whether you were going to be a·ble to make
it,. therefore the place was conveyed over to Mr.
·
page 488 ~ Bowels 1
A. Yes, sir.
Q. And that was done when; what is the date; do you remember the date of that1 Was not that in the spring of
1929, March 15, 1929 ¥
A. Yes, sir.
Q. And it was while the place still stood in Mr. Bowles'
name and while you were still doubtful 'vhether you were
going to be able to make it that you bought this automobile
and fur coat?
.A. No, sir. The deed 'vas executed at the same time but
had not been recorded.
Q. Well, it was executed. After it was executed, did you
keep it or did ~{r. Bowles keep it?
A. Mr. Bowles had it in his safe-deposit box. I asked Mr~
Bowles to keep it in his safe-deposit box.
.

.

(Cross examination closed.)
RE-DIRECT

EXA~IINATION.

By Mr. Ball:.
Q. Mr. Mills, s·ome questions were asked you about
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whether your wife ever rode out from Washington to your
home with Mr. Bowles. ·
A. Yes.
Q. Was that in the day time or night timet
A. Day time.
·Q• Did she ever ride out in the night time Y
A~ No, sir.
Q. You were perfectly satisfied to let her ride out with:
him?
A. Absolutely so. Any time she goes to Washpage 489 ~ ington and is not by the car and Mr. Bowles is
kind enough to bring her out it would be greatly
appreciated.
Q. It is nothing unusual for a married woman to ride from
town out there-no objection you. ever heard ofY
·
A. No, I do not think so.
Q. I believe I neglected to ask you on direct examination- .
I do not· know whether I did or not-at whose suggestion or
request did Mr. Bowles come to your·housef
A. ·At mine.
Q. At your invitation Y
A. Yes, sir.
Q. Did you ever object at any time he has been coming
there¥
A. Absolutely not.
Q. I believe you said you got one of these statements
about three months before this thing happened in February,
A. Yes, sir.·
Q. Did you say anything to Mr. Bowles a.t that time 7
A. I did.
Q. What did :hfr. Bowles say?
A. Mr. Bowles said if it was going to make things unpleasant at home and around the neighborhood for him to
visit my place he would discontinue doing so.
Q. What did you tell him?
A. I told him if I thought he was taking it that way I
would never have said anything to him about it.
Q. So his visits after that were continued at your invitation?
A. Yes, sir.
page 490 }

(Re-direct examination closed.)

.
DAVENPORT B. ELGIN,
called as a witness by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows :

-
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DffiECT EXAMINATION.

By Mr. Ball:
Q. What is ·your full name 1
A. Davenport B. Elgin.
Q. Are you acquainted wth the farm owned by Ray Mills
and his wife on Lemon RoadY.
A. I have been there on two different occasions.
Q. Did 3:nyone ask you to nui~{e a valuation of it Y
- A. Yes. Mr. Bowles did on .one occasion.
· Q. And did you look it over .for the purpose of making
a valuation 7
. A. I looked it over at his request and he asked me what I
-tl].ought it was worth.
Q. You are familiar with dairy farm land, are you not,
M~.\ Elgin, in Fairfax CotintyY
· ~ A. Yes, sir.
- Q. About when was it that you made that valuation Y
A. I cannot reeall. It has been over a year ago, though,
probably about a year ago.
Q. And what value did yon place on that propertyY
A. I tol.d.~Ir. Bowles under normalYr. McCandlish: I object to what he told Mr. Bowles.

A. Under. normal conditions I would think it was worth
anywhere from $15,000 to $20,000.
Q. Are yon speaking now of real estate only, or the land,
house and and cow barn Y
page 491 r A. Yes, buildings included, everything~
.
Q. But not including any livestock!
· A. No, sir.
I.

(Direct examination closed.)
CROSS EXAMINATION.
By Mr. McCandlish:
Q. What do you mean by normal conditions?
A. Yon know at the present time that there 'is not any
property worth what it was a few years ago.
Q. Conditions have not been really normal in real estate
values in this country for a year and a half or twb years,
hav~ they, Mr. ElginY
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A. No, sir, but that land in there is well located and it is
good quality of land; and I do not think that the valuation
0
I put on it is excessive. That is just my opinion.
Q. Is that for farming purposes or subdivision Y
A. Well, trucking and dairying. It is principally used for
trucking and dairying.
Q. That is about $500 an acre including the buildings, is it
not, Mr. Elgin 7
A. Yes, sir, wher~ it is located.
Q. You think the land is worth that much for farming
purposes, dairy purposes 7
1\'Ir. Ball: I object to that. You are asking the value of
the land witho:ut the buildings.
Q. Is $500 an acre a high valuation for that land with
the buildings on itf
A. No, sir.
Q. For farming and trucking purposes Y
A. Not the way that land is located. That land
page 492 ~ could be subdivided to good advantage there.
Q. What do you think it would sell for at a cash
sale at this time?
A. I am not able to say.
Q. What was the cash value of it, Mr. Elgin, at the time
that you inspected it about a year ago 7
A. I should say it was worth around what I put it at, any- .
where from fifteen to twenty thousa.nd dollars.
Q. You mean it would bring that Y
A. I don't know as it would bring it cash, but I just considered it was worth tl1at amount of money.
(Cross examinaton closed.)
page 493 ~

RUDOLPH SELIN,
called as a witness by and ·on behalf of the defendant, being first duly swo1·n was examined and testified
as follows:

DIRECT EXAl\1IN.ATION.
By Mr. Ball:
Q. What is your full name Y
.A. Rudolph Selin.
Q. Where do you live, Mr. Selin 7

346

Supreme Court of Appeals of Virginia.

A. I live on Lemon Road near West alls Church.
Q. How near to the Mills residence do you live Y

• A. Our lines are practically catercorner; they practically
join corners.
Q. How long have you known Mrs. J\tiills 1
A. They moved into the neighborhood-! got acquainted
with Mr. and Mrs. Mills about 6 years ago.
Q. How well have you known her since then?
A. I have learned to know them quite well. We have
visited back and forth and I have helped lVIr. Mills with his
farm work, and last I helped there about 2 months building a
building, a dairy barn and some other building work there.
Q. Do yon other people who know Mrs. Mills 7
A. Yes, sir.
Q. Do you kno\v her reputation for morality?
A. When we moved in the neighborhood everybody spoke
very well of Mr. and Mrs. Mills and I have had no reason
to change our opinion since then. We think very well of
her.
Q. Did you ever hear anything said detrimental to Mrs.
1\fills prior to the occurrences out of which this suit grew?
A. 1\T o, sir.
Q. Mr. Selin, what do you do; what is your business?
A.. Just at the present time I am engaged in
page 494 ~ raising flowers and truck, but I have been in the
poultry business for 10 years until about 2 years
ago.
Q. Are you familiar with the amount of work necessary
to take care of 15 hundred baby chickens?
A. Yes, sir, after 10 years experience yes, I think I do,
sir. I havr raised about-we used to hatch about a thousand
chicks ourselves every year, and we had about 6 or 7 hundred
laying hens.
Mr. McCandlish: I object to this testimony about chickens.
1 think it is irrelevant and immaterial.

(The objection was sustained and an exception noted by
counsel for the defendant. Had the witness been allowed to
testify he would have testified as follows: ''That the taking· care of 15 hundred baby chicks was sufficient of a job to
keep one man busy.'')
(Direct examination closed.)
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CROSS, EXAMINATION.
By Mr. McCandlish:
Q. Mr. Selin, did you ever hear anything about a Mr. Pe~t
paying some attentions to Mrs. Mills 7
A. 1\fr. who¥
Q. A :hfr. Petit, since she has been married; did you ever
hear anything about that7
·
A. No.
Q. You did not. Did you ever hear anything about Mr.
Purzel paying any attention to 1\irs. Mills·?
A. The Purzel family moved into our neighborhood about
3 years ago and they live some distance from our place, and
I don't know them very well; I have not-visited their place at
all-only once, I think since they moved intq our
page 495 } neighborhood; and Mr. Purzel has been in our
house only once since they moved there; and Mrs.
Purzel was in our house for the first time last Sunday.
Q. I am askin~ if you ever heard anything about Mr. Pu~zel paying· attention to Mrs. Mills.
A. No, sir.
·Q. Never heard anything about thatY
A. No.
Q. Did you ever hear anything about a Mr. Cayton paying
attention to :Nirs. lVIills f
A. No,· sir.
Mr. Ball: ~![a.y I ask counsel if he is going to follow these
up?
Mr. McCandlish : I was just asking questions.
~fr. Ball: Unless he is going to follow this up with testimony I move, if your Honor please, that a juror be withdrawn and new trial granted on the ground of misconduct
of counsel.
The Court : I do not think Mr. McCandlish had a right to
ask those questions unless he bad reasonble ground to think
that he might elicit some affirmative answer; and if he makes
that assurance I think it is all right.
1\fr. McCandlish: I certainly had that in mind.
1\fr. Ball: If your Honor please: I think it is more than
a question of affirmative answer; it is a question of whether
he is going to follow that up with witnesses.
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Mr. McCandlish: If your Honor please: There
will be some people here in the morning. I will
be able to clear up that ·question. I certainly should not
have asked the question if I had not information upon which
to base the question.
The Court : Motion denied.
·Mr. Ball: We note an exception, if your Honor please,
unless he is going to make a promise that evidence will be.

i:Q.troduc~d.

By }fir. ~{cCandlish :
Q. Is your home on Lemon Road, Mr. Selin!
A. Yes, sir.
Q. To get to your home you go in from the Leesburg Pike f
A. ·Yes, sir.
Q. Is your home right near the pike Y
A. No, it is bou.t half a mile from the pike.
Q. In going in from the Leesburg Pike along Lemon Road
do you get to your home first or to Mr. May's home first?
A. To my home first.
Q. The first house. Is your home on the right or left'
A. On the left going· in from the Leesburg Pike; on the
left hand side, third house from the-Q. Leesburg Pike t
A. :Yes, sir.
Q. On the left hand side Y
A. First there is Mr. Burroughs, then there is Mr. Nelson,
and then there is our house.

{Closed examination closed.)
!ffiS. E-LLEN SELIN,
called as. a witness, by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows~
page 497

~

DIRECT EXAMINATION.

By Mr. Ball:
Q. Please state your full name.
A. Ellen Selin.
Q. Are you the wife of :Mr. Rudolph Selin who has jus1
testified?
A. Yes.
Q. And you are living over on the Lemon RoadY
A. Yes.
Q. Do you know Mrs. Mills Y

I
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. A. Very well.
Q. How long have you known her, Mrs. Selin 7
A. Intimately for 6 years.

Q. Do you know other. people who know her?
A. I do.
Q. Do you know her reputation for morality?
A. I have never heard one word against her until this May
business.
Q. Until this broke loose. That is all.
(Direct examination closed.)
CROSS EXAMINATION.
By Mr. McCandlish:
Q. Did you ever hear Mrs. Mills's reputation discussed or
talked about'
A. I have never heard but good for Mrs. Mills from the
neighbors who lived on the road until the May's moved there.
Q. Had the May's told you anything about Mrs. Mills?
A. I don't know the May's well enough to discuss my neighbors with them.
Q. I say had the May's told you anything about Mrs. Mi1ls1
A. Only what I have heard; that is second
page 498 ~ hand and I ~annot repeat it.
Q. Yes. You say you are an intimate friend of
lVfrs. Mills Y
A. Yes, sir.
(Cross examination closed.)
WALTER 0. Von HERBULIN,
called as a witness by and on behalf of the defendant, being
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Marsh :
Q. Tell the jury your name, please.
A. Walter 0. Von Herbulin.
Q. Where il.o you live?
A. West Falls Church.
Q. How long have you been living in that community Y
A. Thirty-seven years.
Q. What is your occupation Y
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A. Real estate.
Q. How long have you been so engaged Y
A. Ten or twelve years.
Q. Do you know J\llrs. May Mills 1
A. Yes, sir.
Q. Do you know other people who knew herY
A. Yes, sir.
Q. How long have you known her?
A. About 18 or 19 years.
Q. Do you know her reputation for morality¥
A. Yes, sir.
Q. What is it f
A. Very good.
. Q. Do you know her reputation for peace and
page 499' ~ good order?
A. Yes, sir.
Q. What is that?
A. ;very g·ood.
Q. Do you kow her reputation for truth and veracity?
A. Yes, sir.
Q. What is that¥
A. Very good.
Q. Would you believe her on oath in a matter in which she
was interested?
A. Yes, sir.
{Direct exam.ination closed.)
CROSS EXAMINATION.

By ~{r. 1\.fcCandlish:
Q. You live in the town of Falls Church, do you not, Mr.
Von Herbulin Y
A. Yes, sir.
Q. Do you visit out on the Lemon RoadY
A. No, sir.
Q. Socially or otherwise f
A. No, sir.
(Cross examination closed.)

RE-DIRECT EXAMINATION.
By ~{r. Marsh:
Q. Did you ever visit Mrs.. Mills socially 1
A. No, sir.
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A.
Q.
A.

Before she was married Y
Before she was married; yes, sir.
·You used to go with her Y
Yes, sir.

(Re-direct examination
page 500}

close~)·

RE-CROSS :EXAMINATION..

By 1\fr. McCandlish:
·Q. You were an old sweetheart of hers; is that it 7
A. I put it over on you.
(Re-cross examination closed_.)

R. E. T. SHREVE,
called as a witness by and on behalf of the defendant, being
:first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.

u

By 1\fr. ·Ball:
Q. Tell the jury your name, please, sir.

A. R. E. T. Shreve.
Q.
A.
Q.
A.

How old are you, Mr. 'Shreve Y
I am 67.
Where do you live Y
West Falls Church.
Q. How long have you lived there, Mr. Shreve Y
A. I have lived there about 15 years, but I have lived right
in Falls Church within a mile of where I am now for over
30 years.
Q. Will you tell the jury what your occupation is Y
A. At present I am storekeeper.
Q. And how long have you been so engaged?
A. About 7 years.
Q. Do you know Mrs. May Mills f
A. I do.
Q. Do you know J.\.Ir. Ray P ..Mills?
A. Yes, sir.
Q. Do you know other people who knew them?
A. Yes, I know quite a good many people, I guess, that
know them.
Q. How long have you known the two of them,
page 501 } or how long have you known each one of them T
.A. I .have known Mr. Mills practically you

·as2
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might say all his life; and I have known Mrs. Mills since
they were married.
.
Q. Do you know the reputation of ·Ray P. Mills · in the
community in which he lives for peace and good order; and
truth and veracity?
A. You say do I know itY
Q. Yes.
.
A. I do not know anything against-never heard anything
against them.
Q. Never heard anything against them Y
A. No-,- sir.
. · ·
·
Q. Would you believe him on oath t
A. I certainly would.
.
Q. Do you know Mrs. Mills'-reputation for truth and veracity in that neighborhood¥
.A. I do.
Q. Would you believe her on oath Y
A. I would.
Q. What is her reputation in regard
morality?
A. I never heard anything against- her character.

to

(Direct examination closed)
CROSS EXAMINATION.

By Mr. McCandlish:
Q. Do you know 1\!l:r. Bowles¥
. A. Yes, sir.
. Q. Do you know the fact that Mr. Bowles has been going
-out to the May home in the evenings two or three times a
··week, or twice a weekt
.
A. You mean the Mills' home.
page 502 } Q. The Mills home, I mean.
A. D·o I know that f
Q. ·Yes.
A. No, I do not.
Q. You do not know· anything about that?
A. No, I do not.
Q. Do you know anything about 1\fr. Bowles driving Mrs.
May ·around in an automobile 7
Mr. Ball: Nobody testified to that.

- Q. Mr. Bowles driving Mrs. Mills around in an automobile·?
Mr. Ball: Nobody testified to that.
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The Court: Bringing her out from town in an automobile.
Q. Bringing her out from town in an automobile Y
A. No, I never saw Mr. Bowles and Mrs. Mills together.
Q. Never saw them together!
A. No, I never have.
Q. You do not go out on Lemon Road, then, very much
A. Not very often.
(Cross examination closed.)

EDMOND H. FLAGG,
called as a 'vitness by and on behalf of the defendant, being first duly sworn, was examined and testified as follows:
DIRECT EXA1tiiNATION.

Dy Mr. Ball:
Q. Please state your full name.
A. Edmond H. Flagg.
Q. Where do you live, sir?
A. West Falls Chur~h.
Q. How long have you lived there?
A. I lived there at present about 30 years; and
page 503 } in the county all my.life.
Q. What line of business are you in?
A. I am employed by the Potomac Electric Power Com,pa.ny as clerk.
Q. Are you acquainted with Mrs. Ray Mills 7
A. Yes, sir.
Q. How long have you known her 7 .
A. I have .known her ever since she was married.
Q. Do you other people who knew herY
A. No, sir; I do not know all the people who know her.
Q. I said do you know other people who know her?
A. Yes, I knw other people who know her.
Q. Do you lrno'v what her reputation is for truth and veracity!
A. I have never heard anything against her.
Q. Would you believe her on oath in a matter in which she
was personally interested?
A. Certainly.
Q. Do you know her reputation for morality?
A. I have never heard anything against Mrs. Mills up until the present time.
·
{Direct examination closed)
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By Mr. l\1:cCandlish:
Q. N·ever heard anything up until the present time 1
A. Yes, sir.
Q. Up to the present time did you know that :Mr. Bowles
was going out there two or three times a week to her home~
A. I never heard of }fir. Bowles until I was summoned
down here on this case.
Q. Never heard of him Y
page 504 ~ A. No, sir.
Q. You arc not prepared to say anything
about that one way or the other Y
A. Absolutely not.
Q. You do not visit out on Lemon Road yourself a great
deal do you ~Ir. Flagg?
A. No, sir.
(Cross examinaton closed.)
page 505

~

B. AGEE BOWLES,
the defendant, called as a witness in hi~own behalf, being first duly sworn, was examined and testified as
follows:
DIRECT EX.A.l'IlNATION.
Bv

~Ir.

Ball:

"Q. Please state your full name.

A. B. Agee Bowles.
Q. Your age?
A. I am 40 now. I will be 50 on the first day of N ovember.
Q. Your occupation 1
A. Vice president of the Potomac Bank, Georgetown.
Q. Are you married or singlet
A. 1\tlarried.
Q. Have you any children Y
A. Yes, sir; I have two sons. One will be 20 years old on
the first day of July. He is a student at Georgetown College.
The other will be 18 on the 29th day of this month. He is a
student at Devitt School in Washington.
Q. Where do you live, ~Ir. Bowles 1
A. I live in Arlington County, Virginia, just beyond the
Washington Golf and :Country Club on the Gle·be Road.
Q. Living with your family!
.A. Yes,. sir ..

· B . .Agee Bowles
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Q. How long have you been a resident of .Arlington
County!
A. I came to Arlington County about the 1st day of Jannary, 1930. Prior to that time I had lived in Washington
ever since 1890.
I attended school in Washington graded schools.
vVhen I came to Washington in 1890 I caiJle.
page 506 ~ from Goochland County, Virginia near a w~ce
called Columbia. I was born there on a farni and
lived there for the first nine years of my life. I was born Novemher 1, 1881 ; and in 1890 we moved to Washington, where I
entered school, went itno the graded schools, and then thr~ugh
the high school, cadet captain ·in the hig·h school; graduated
in 1902. J\IIr. Allen Davis who ·was here as a witness was the
principal <>f the school then and is now. .After graduating
from school I entered the Army-Navy Preparatory 'School.
with the idea of becoming an officer in the l\{arine Corps. I
qualified and was ready to be appointed but was prevented
from being appointed by defective vision. At that I entered the service of the Potomac Savings Bank on the 5th
day of September, 1903.
Q. In what capacity did you enter that service 7
A. I entered the bank as a runner. That is next door to
the janitor, the lowest that we have. I served as runner.
Then I became a booldreeper. Later I became teller. On
J\llarch 1, 1908, I was made cashier of the bank. I served as
Cashier of the bank until I was elected vice president in addition to the cashiership. I think it .was about eight years
ago that I resigned the office of cashier and have been an
active vice president from that time up until and including
now.
I was in the bank during the war. I served as chairman
of the Food Commission for -Georgetown. I was a member
of the four-minute speakers' unit. Mr. William Tyler Page
who appeared here as a witness and who wrote the .American
Creed during the war, and I at the suggestion of the-after
taking· it up with "the Secretary of Warpage 507 }-

Mr. McCandlish : If your Honor please: I do
not see the pertinency of all these suggestions as
to the Secretary of War. I object to it and do not see the
necessity of taking up so much time with these details.
:Nir. Ball: I just wanted to show the type of man we are
dealing with, if your Honor please. He came from the lowliest position up to the position he occupies now and did not do
that by accident.
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The Court : We are. eoncerned with what position he held,
but not his suggestions _about the Secretary of War.
.

i

·· -Q. Do not go too far into·-·detail. To be frank, I did not
know Mr. Bowles was going in~«? that in his answer. You are
today _an active vice pre~idelit of the Potomac Savings Ban~?
· · 4-• Yes·, sir. ·
·'
Q. And in that capacity what are your duties, Mr. Bowles,
that is with regard to meeting people; do you meet map.y
or fewY
· A. Quite considerable few. I have been in the bank it will
be ·28 years on the 5th of September.
Q. Have you ever studied law?
· A. Oh, yes. I graduated from Georgetown Law School in
1908.
(~. That was afte~ you were in the hank?
.A..• Yes, sir. My studying law was for the purpose of general information in connection with the bank's business: I
had no intention at that time of practicing law.
Q. Have you ever practiced 1
A. No, sir.
Q. Did you ever hold yourself out as a practicpage 508 ~ ing lawyer to anyone?
.A. I could not have, sir; I never have practiced
law or had any intention of practicing law.
Q. Do you .know Mrs. Mills Y
A. Yes, sir.
Q. How long have you known her, Mr. Bowles?
A. Mrs. Mills 1
Q. Mrs. Mills, yes.
A. The first time I met Mrs. Mills was-I am not certain
in my mind whether it was in the bank or whether at Mr.
Mills' home.
Q. Who introduced you to her Y
A. Mr; Mills. Mr. Mills came into the bank about two
years ago and said that he desired to h~ve .a loan o( $300
for the purpose ofMr~ McCandlish: I object to the conversation between Mr.
Mills and this witness. The question it when he met Mrs.
Mills. ow he is detailing a conversation with Mr. Mills.
Mr. Ball : If your Honor please, 1\fr. McCandlish questioned
Mr. 1\Iill about certain judgments he had here against him
and if he did no~ go to Mr. Bowles there to get a loan at that . .
time.

B. Agee Bowles v. Mae F. May.

357

The Court: I do not think he can relate the conversation.
Let him tell what he did.

Q. The question is where he met l\Irs. l\Iills. 'Ve have not
got an answer to that.
A. I met Mrs. 1\Iills at the time lir. )fills came to the bank·
to borrow· $300 for the purpose of putting a new roof on the
house. I am not certain whether I met her in the
page 509 ~ bank nt tl1at time or whether I met her at her
hon1e.
Shortly after that I ''rent out to the home for the purpose
of determining in my mind as to whether we would make
the loan. The bank had had judgments· against l\ir. :Mills
prior to that time. I had instructed the bank's attorneys to
sell his interests in the real estate because I had heard he
had becon1e possessed of title to some real estate through
the death of his parents; and if I am not mistaken ~fr. Marsh
was the attorney.
vVhen I went out to the house my real object at the time
was to determine whether or 11ot the property was sufficient
to enable us to collect our monev.
After I got out there and saw the condition of things and
had quite a talk with )fr. l\Iills, I decided to lend him $300
and did lend it to l1im; and I thereafter loaned him additional money-not the money of the bank-for the purpose of
purchasing the interest of certain other heirs for other portions of the property. l\Ir. l\:lills had been left the eight
acres of property upon which all of the buildings stood and
he was undertaking to run a small truck farm and doing a
very little hit of dairying. He was not equipped to do business in that way.
As time went on I took an interest in ~lr. l\1:ills' affairs and
assisted him, a.t his suggestion and solicitation, from. thne to
time to change his methods and manner of doing business
and to get largely, or considerably, out of the trucking business and get more largely into the dairy business and to
unde17take to build up a select local milk route in and near
Fans Church, particularly wanting hhu to stay on
page 510 ~ paved roads, and so forth, wher.e his delivery .
would be cheaper; and he has done that.
I loaned 1\fr. l\fiJls at first $5,500 and took a deed of trust
on the property to secure that. I did take a deed to the
property because at the tim.e I did not know just whether I
might still have to sell him out or not, and if I did I wanted
to be ~s safe as I could and to have as little expense as might
be incident to it.
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Just at that time it was entirely a. business matter; and
he gave roe the deed to the property nnd 1 l\ept th;~.t deed.
Later on I n1ade a deed, together with my wife; and still
later when he desired to further improve his property by
building· a dairy barn, which was done at my suggestion and
to build up his route, and the quality of his milk, and so forth,
I loaned him $3,500 additional.
Out of the money that I loaned him, of the whole lot, he
improved his property in general, ituproved and built the
dairy house, remodeled his barn and has an up-to-date plant
there no,v. He has about something over 40 acres of ground,
I believe, and he is progressing with that. I go out there
very frequently. ~:lr ..M.1lls calls me on the telephone sometimes to come out and talk to bitn about various and sundry
things in connection with the business; and I have advised
with him very thoroughly; and he has built up his business
until it is now operating successfully, quite successfully, or
far more successfully than it was operated.
Q. vVhat is the present value of that property, lVIr.
Bowlest
A. Of course, the value of nny man's property
page 511 } is a matter of personal opinion. I believe that
. the laud and buildings as they stand now are reasonably worth $20,000. That does not. include the personal
property. He has a lot of cows and other property.
Q. Did you haye anyone else put a value on the property
while you were financing it?
A. Yes, sir. I asked :Mr. Elgin's opinion about it.
Q. \Vhat value did he place on it·~
A. He has just testified to t.hat, sir.
Q. lie gave the same value as he ga.ve on the stand today,.
did he~
A. Yes, sir.
Q. !Ir. Bowles, how long did you have title to the property
in yonr nam.e; do you recall·~
A. Senator, l don't recall just bow long I had it. I had it
up until about the time 1\[r. :fifills needed additional funcls·
for the purpose of remodeling the- barn and building a. dairy
house, and such othet· matters in connection with his da.iry
at that time. I had the deed executed and at that time I put
the deed on record cmn·eying the property back to ~Ir. and
l\frs. l\Iills as joint tenants. Of course, you understand, it wa~
not my intention in the first place to keep the property. The
only reason I had the deed was that if the matter did not
wo{·k out as I con:fientlv believed it would work out that I
would then be more ea~l3ily able to selL them out.
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Q.. What is the total amount you have loaned on the property,

~ir.

Bowles 2
A. I thave a fi1·st trust of $5,000.
_page 512 }
Q. .A. first trust?
A. Yes, sir.
Q. . .And you have some money advanced for -bliying some
other piece of property, or not~
A. Yes, sir, $1,200.
Q. l\ialdng a total of $10,200 ~
A. That is corn~ct, sir.
Q. Is that your money, or money of your clients!
A. The money belongs to a client. The clie:ut, however,
knows of the property and approved of it.
Q. Approved of the value~
.A.. Yes, sir.
Q. And approved of the loan f
A. Yes, sir.
Q. Are you acquainted with 1Ir. and ~Irs. May?
A. Yes.
Q. Where did you first 1neet them?
A. One evening in the summer of 1929, my recollection is
that it was in Aug·ust-I cannot remember certainly about it:1\lr. and 1\irs. ~fay were both at the home of l\£r. l\tfills, and I
met thmn there; and I thereafter frequent!~.,. met them at the
l1on1e of 1\Ir. and 1\Irs. 1\Iills. Sometimes U1ey would be there
together and sometimes one or the other w·ould be there..
Q. Did you hold any ill-will against themf
A. Did I hold any ill-will ag·ainst them you say~
Q. Yes, sir; I mean prior to any of these reports that
came to von
...~\.. I luid no occasion t.o; no, sir; I did not.
Q. I did not g-et your nns,-ver.
}Jage 513 } A. I say I had no occasion to hold any ill-will
against the.m prior to this occurrence and I did
not hold any ill-will against U1em.. I was perfectly friendly
with them.
Q. Did you transact any business with them, :i\ir. Bowles~
A. \Vhat do you m.ean, lending then1 a11y moneyt
Q. Yes, sir.
A. Yes. One evening 1\h·. ~Tills mentioned to me thatMr.
:1\[av wanted to borrow some money in connection with his
chi~ken bushwss and I told him that it would be best for Mr.
j\fay, if lie wanted to do it, to put his proposition up himself. I do not recall just how I told him that, but that was
the substance of what I meant.
Q. 1\'Ir. ~fills 'Yas the first one who mentioned it to you
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A. Yes, ·sir.
Q. As a friend of

A. At

~ir. ~iay"st

M.~·. l'Iay's suggestion,

or at least it was wbat I
understood. Now, then, after that Mr. ~ia.y-I am not certain whether he first saw me over at ~fr. ~fills' home-I am
of the impression that he did; but, in any event. we had a
further talk about it at the bank and I told J.{r~ }lay that I
would be glad to make him the loan if conditions warranted.
He wa.s not banking with us at tl1a"t time; he 'vas banking with
another bank, the North ·Capitol Savings Bank, down at North
Capitol and H Streets. ~fr. May made l1is statement. I did
·not kno·w bo\v much land I1e owned; and he made me a statement sho,v:ng how· n1uch land he owned and 'vhat he thought
it was worth; and I, I1aving looked at ths place and being
familiar with land in that community decided to let him have
the money, $400.
•.
page 514 ~ Q. How long was that prior to February 21,
19301
A. In mv recollection tile note was first made for three
months and that it was renewed again for probably the same
period; and it came due finally shortly after this occurrence.
I do not recall just how soon after. It may }1ave been probably in March.
When Mr. ~fay first borrowed the money l1e said he would
be able to pay it back in full because he would sell his chickens at a d~te far earlier than the matu1ity of tl1e note. He explained to me that he had I1ad ba.d luck with the chickens ancl
that he was unal)Ie to pay it at that time.
Q. And the ;second time it fell due it was paid in full, L
believe!
A. ·Yes. This thing had occurred. It was paid in full.
Q. Did you kno'v }..frs. ~fay as well as Mr. 1\fayf
A. Yes. I have just stated tl1at I knew them both.
Q·. Did yon ever see I1er in her own home prior to February 21, 19301
A. On one occasion 1\fr. 1VIills 'vas doing some work there
- I I1ave forgotten 'vhat it 'vas now-and 've were not certain as to what some estimate might be and so we went do'vn
to Mr. 1\fay's and called from there concerning that matter.
I do not recollect no'v just. who it was I called, but it was
some man relative to doing this work; and there was one
other occasion that I 'vent down to ~{r. May's home; and I
went down there because 1VIr. 1\fills had told me that 1\fr. May
had made mention of the faet I had not been down there although he had invited me there a number of times.
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I might s~y that either 1Ir. l\Iay or 1\Irs. ::\Iay,
page 515 } either or both of them, at :Mr. ~Hils.' home they
were yery insistent upon my calling on them.
I ne,·er found an opportunity, or availed myself of an opportunity to go down there except on this one occasion that Mr.
~I ills suggested that we go down; a.nd we stayed there, in my
recollection, about half or three-quarters of an hour.
Q. 'Vas :!\Irs. l\Iay there at. tl1at time?
A. They were hoth there. It was one evening in the sumIner of 1929. I think it was the late summer.
Q. Did all of you join in the conversation1
A. Yes, sir--very pleasant conversation.
Q. 1\{rs. 1\[ay testified that she had never had any conversation with you, having just met yon at ~Ir. l\Iills. Is that
correct?
A. No, sir; that is not correct.
~Ir. 1\IcCancllish! I object to the form of your question,
Senator.
The Court: I do not think it is necessary, ~Ir. Ball, for
you to state that 1\Irs. 1\fay said so and so. If t11ere are
conflicting statements the jury can decide.
l\Ir. Ball: The witness certainly has a right to categorically
answer every alleg-ation made against him. She stated that
she l1ad never said a word to ~lr. Bowles except merely to
f;peak from t.he tin1e she first saw him until s1Ie came in this
coni•troom, never a word except the one expression on the
Rer.oncl visit to her house when t;he refused to shake hands

with him.

The Court: He has already answered the question.
The Witness: 1\fr. and ~irs. 1\tiay, wl1enever I was-

Q. Do not go any further into that, ~Ir. Bowles,
in view of the court's ruling.
Did you go to lfr. :lliay's home on the 21st day of Februnry, 19:10?
A. I did, sir.
Q. At what time of day or n;g;ht ~
A. To the best of mv recollection it was shortly after,
or about six o'clock in ti1e evening.
Q. And why did you go there on that occasion Y
. .~. I went there for the reason that l\Ir. ~lills had told me
on occasions prior to that tl1at ~Irs. ~Iay particularly had
n1acle statements that reflected upon me and reflected upon
l\frs. 1\fills, reflect~d· upon him; and I believed those statepage 516 }

--------------------·

362

Supreme Cou1'i of Al)pcals of Virginia.

ments, believed that they had been made; and I knew them to
be untrue; and I felt that it was my duty as w·ell as my right
to go down there and to say to them that these things had
been brought to n1y attention and to ask them why they had
made such statements, and to retract them; and that was my
purpose of going there, sir.
Q. D~d anyone go with you¥
A. No, sir. At the time I invited ~Ir. ~Iills to go but he
·said that he \Vas a little bit hasty at times and, under the
circumstances, they had spoken disrespectfully of his wife,
that he n1ight better stay at home. I assured him that there
would be no ''torry about my getting hot-headed.
Q. You say that ~Ir. ~Iills had told you these things. About
how long prior to that had he first mentioned them to you?
A. It was some little time before that that he
page 517 ~ mentioned to me-\Vhen Nfr. ~Iills first ment:oned these things to me I was v~ry much surprised. I ·was shocked that they should have occurred; and
I immediately told hiin that I was very sorry and if any
such thing as that has happened I would discontinue coming
to his place, but would do all I could to assist him just as ~f
fectively as I could without coming out. He assured me then
if he had known that tl1at effect would have been had by
reason of his telling me that that he would have said nothing
about it.
N o·w, just -exactly how long· that 'vas, Senator, it \Vould
be a little difficult to sav. It was son1e little time before
that.
"'
Q. On that particular night did you walk to 1\tir. May's
house?
A. Yes, sir. I had, I remember specifically because the
1·oad was very muddy that night, and I started to drive in;
I looked at the road and decided I would not drive in; and
I left my ear out there at the-right by the house that is ~Ir.
Breener's, I think lives there-I do not knO\V l\Ir. Breener; I simply understand that he lives there.
~Ir. ~IcCandlish:

You mean out on the Leesburg Piket

A. Yes, sir.
Q. Did you go up to the ~fills' house tl1en that night 1
A. Yes. I \Vellt into the :Mills' home and was there probably a few n1inntes, made known to them that I had determined to ~o down there and talk this matter over and I
thoug-ht it best to do that 1 felt it was my duty to do it.
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Q. I inquire what you had on your feet; that
seems to be a question in this case~
A. Yes, sir; I heard the testimony. I did have goloshes
on my feet. I had the same goloshes on n1y feet, however,
when I went into 1\fr. ~fills' home~
Q. And did yon keep them on when you went into Mr.
!Ia.y's home?
A. I did, but I did the same thing there that I did at Mr.
~fills' home, I wiped them off as well as I could before going
in; and while there was some mud on them they were not-I do not think it would be offensive to anyone one. Certainly
nothing was said, or nothing that I ·lmow of to be offensive~
Q. 'Vas any damage done by reason of your having goloches on that you know of, l\1:r. Bowles?
A. If there was I did not know it, sir; I was not conscious
of it.
Q. You did not know they were going to raise such a row
about it in this case at the time~
~· ~o, sir. If I had I would have taken them off before
gmng 111.
Q. vVas any question raised about your goloshes that night
by anybody?
.lL No, sir.
Q. State ;just what occurred as you approached the house
and entered, lVIr~ Bo,vles.
A. It was clark, winter time, February, and I had a flashlight. I walked from the lVIills home down to the May home,
and as I 'valked up the :Niay drive-way I used the fta.shlight
along to see the road to avoid any muddy places; and I went
up to the s·creen door. 1\'Ir. lVIay's house faces
page 518 ~ the Pike. It is some distance back. I would say
it must he 300 feet at least back from the pike.
The door to what proved to be the living room is in about
approximately a little beyond the center of the house~
Q. ~fr. Bowles, before you go into details on that there is
another point I intended to develop first. Vve will leave that
just for a moment. There has been son1e talk h.ere by Mrs.
l\fay to the effect that Helen ~Iills had said that you purchased an auto for her mother. Do you know anything about
the automobile deal, or the purchase of an automobile?
.A.. Only what I have learned of it since this case 'vas first
instituted.
Q. Did you buy an automobile either for ~fr. 1\Iills or :Nirs.
page

}

~fills?

A. I did not bny it, nor did I have anything to do with
buying it.
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Q. Did you either procure the auto or make any loan out
of which the auto was purchased 'l
A. No, sir.
Q. Did you have anything to do with its financing at all!
A.. No, but I did discuss the 1natter of the buying of the
automobile with :Nlr. ~Iills because he had an old car that was
a broken down affair and when he would go out in the morning to deliver his milk sometimes it would not be delivered
promptly and that. caused him the loss of custon1ers for the
customers expected their milk and he "rould have to give
them service; that he could not expect to do it with his old
·
car; and I counseled him at the time to buy a used
page 519 ~ car, but to try to buy one that was in good shape;
and I ""as agreeably surprised when finally she
got a. new· one.
Q. You have heard the test.itnony about the fur coat also,
~Ir. Bowles. Did you have anything to do with the purchase of a fur coat Y
A.. Not a. thing in the world, sir.
Q. Did you contribute any of the purchase money or make
any loan out of which that coat was purchased t
A.. Absolutely none.
Q. Did you know it was to be purchased until after it was
purchased?
A.. Well, I knew that l\Ir. l\Hlls was talking of buying a coat
but I did not know he was going to buy a fur coat, or cloth
coat, or anything about it. I heard it mentioned in the home,
but I was not consulted about the coat.
Q. When did you first know that ~Irs. ~fills had a fur coat?
A. When I saw it.
·
Q. A.t her house!
A. Yes, sir.
Q. A.nd about what time of the year was that; do yon know,
Mr. Bowles'
A. My recollection is that it was some time the early part
of December or latter part of November, 1929.
.
Q. A.nd what was the date when the automobile was purchased; do you recall about that~
A. I rememher that ver~T clearly because he got that the
day before Christmas, the 24th day of December.
Q. 1929?
.. page 520 ~ A. Yes, sir.
Q. You heard the testimony of ~Irs. 1\fay concerning the statements that she clain1s Helen made about a
trip to West Virginia. Did you ever carry l\Irs. l\Hlls to
West Virginia 1
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A. No.
Q. Did you ever hear of 1\tirs. :M:ills l)eing in "\Vest ;virginia 1
.A.. No, sir. I never carried l\frs. niills anywhere except
on one or two occasions when she was in town. On one occasion I recalllir. ~fills phoned me she would stop by the bank
and if I would bring her out he wouJd appreciate it and he
would meet her in Falls Church.
Q. Did you do tha.t ~
A. Probably a few t!mes I have met her in town or she has
come by the bank and I have carried her out to her home or
to Falls Church.
Q. .As to a trip to New York¥
A. Those 'vere always, sir, the day time, and I was never
out with ~Irs. A-Iills anywhere after dark except on one occasion I recall we went down to J\:frs. l\Iay 's and on one or
two occasions we were O\_,cr to Mrs. Selin's house.
Q. \Vere those trips ahv·ays taken with the knowledge and
consent of her husband 1
.A.. Absolutely, sir.
Q. As to the trip to New York, did you ever hear of ~Irs.
~fills going to New York in your life 1
A. No, sir.
Q. :Have you ever been to New York with ~Irs. ~fills or
at a time when 1\1rs. ~fills was there?
A. No, sir. I have been to New· York, but not at any time
when 1\frs. l\1:ills was there. If she was there I
page 521 ~ knew anything about it.
Q. As to the question of the 35 silver dollars,
and underwear, ~Ir. Bowles; "That have you to say about
that¥
A. Here was the sinhvtion about that: l\1:r. 1\Ells on one
oecasioi1 when I was out there said to me-we were out, in
my recollection, round the barn. somewhere and he said:
''I am going to give ~Iae a birthday presei1t. ''
I said: ""What are you going to give here f "·
He said : ''I am going to give her $35. ''
I said:. "That's a right nice birthdy present.''
"Yes."
Understand, I am not trying to give you the exact conversation, but just the g-ist of it.
He said : "I have got the $35 and I have been saving it
for some time, and I would appreciate it if you would take it
and get it in gold.''
. "\Veil," I said, "all right, I will be glad to. The first
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time I come out I will bring it to you and you can put it
away.
"All rig·h t. "
At that time I found that we had brand new silver dollars. It just occurred to n1e that that would be very nice .
.So I got the silver dollars and took them out to him and he
was very well pleased with it because they made a very nice
show.
Q. Did you actually give any portion of that $35 out of
your pocket 1
A. No, sir, none of it was my money.
Q. Had you ever sug-g·ested or had anything to do with
the suggesting of the present?
A. No. The only thing I did was to suggest
,page 522 ~ the idea of the silver dollars.
Q. And I belie·ve tl1a t: was on ~Irs. Mills' 35th
birthday!
A. No, I do not think it 'vas her 35th birthday. I think
it was about her 33rd birthday, if I am not mistaken, because
I joked a little about getting $2 ·extra.
Q. Do you know anything about the purchase of underwear
with that money; did you hear of that?
A. I do not know what she purchased with it, sir. She may
have as far as I know; she did not tell me anything about
it, nor a:d 1\tir. ]\!fills.
Q. Did you eYer buy her an~r underwear, Ivlr. Bowles?
A. No, sir.
Q. 1\.fr. Bowles. what about the circus tickets; what have
you to say as to that1
A. I did hny the circus tickets; yes, sir. The situation
there was that 1\Ir. ~fills asked me on this occasion-! was
out there-said he wanted to take the children to the circus
and asked me to buy three circus tickets. I remember clearly
asking wh~r he did not buy four, what was going to become
of his wife.
He said that she was g·oing to the moving picture show.
I bought the circus tiekets and I gav·e them to him, my recollection is, about two days before the circus occurred. I
bought the circus tickets at Lanshurgh 's. I sent a boy down
there and lJought them; and the circus tickets werE; g·iven to
J\frs. 1\Iills. ~1r. Thiills at. the time offered to give me the
money for thmn and I said to him: "That is aU rig·ht; it is
t1 small matter and I w·on 't collect it''; and I do not believe,
to the best of my recollection, that ~fr. :anns paid
page 523 ~ me for those circus tickets. though he offered to
do so. I could, however, be mistaken.
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Q. Did you go by his house the evening he went to the circus?
A. No, sir.
. Q. Did ;you see l\Irs. · 1Ylills on tl1at ev-ening at all anywhere~

A. No, sir.

(Thereupon at 5:30 o'clock p. m., an adjournment was
taken to 10 o'clock a.m., tomorrow, Thursday, June 4, 1931.)
page 524
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FIFTH DAY.

Virginia:
In the Circuit Court for Fairfax County.
~Iae

F. 1\Iay, Plaintiff,
vs.
B. Agee Bowles, Defendant.
Fairfax, Virginia,
Thursday, June 4, 1931.
The Court resumed consideration of the above-entitled case

at 10 o'clock a. m., pursuant to adjournment.
Appearances: As previously noted.
\Vbereupou

B. AGEE BOWLES,
the witness on the stand at the hour of adjournment, resumed
the stand, and further testified as follows:
DIRECT EX.AJ\.IINATION (resumed).

J3v ~Ir. Ball:
··Q. l\fr. Bowles, when we adjourned yesterday my recollection is that I was asking you about some ~things 'vhich 1\{r~
1\Iay ·nnd 1\fr. ~fay claimed Helen ~fills had told them. There
"·as one thing· I left out. They claimed that Helen ~!ills had
said that you l1acl given l\ifrs. l\Iills both cream a11d perfumery.
Is there any truth to that f
· .A. Absolutely none, sir. I never gave her anypage 525 ~ thing of that sort in my life.
Q. And ~fr. l\Iay, claimed in his testimony
rather he stated in his testimony as follows:
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''I ~might add there that ~Ir. Bowles admitted to me that
lte gave l\ir. l\:lills the 35 silver dollars and that she probably
bought silk underwear with it but he did not know, but that
he did know that there were only five people in the world
who knew he had given he·r the 35 silver dollars and they
were :Nlr. Mills, Mrs. Mills and the children, and that I could
not unde.r any circumstances have gotten that information
unless it was broug·ht to me by the M:ills family, some member
of the Mills family."
Did you make any snch statement to him!
A. Absolutely no, sir; nothing of that kind. I did not
state anything or that ldnd to him.
Q. Did I ask you, ~fr. Bowles, what was the reason for
yottr going to :the ~Iay house that night, the 21st of Febru-

ary?
A. On the 21st of February?
Q. What was your purpose 1
A. My purpose of going down tltere was-

l\£r. McCandlish: I think you passed over that. We are
just repeating now.

Q. I do not want to repeat if you have answered that.
The Court: My recollection is that he luis answered that .
Q. Will you please state the circumstances of that first
visit in your own way to the jury begining with your approach to the house .
.A. I approached the house. I l1ad a flashlight in n1y hand ..
The night was dark and it 'vas mttddy and I was
page 526 ~ using a flashlight to pick my w·ay along the road
to keep ,out of the mttd as much as possible.
.
I walked from the public road up into the short roadway
~eading from the public road to ~lay's house and approached
his home. The entrance to his home is by a door on the front
facing the public roadway. The porch, however, is screened
!n and the entrance to the porch is on the end about possi,bly teh. or hvelve feet fron1 the place '\\"here the door on the
porch is.
As I approached the screen 1 was carrying the flashlight
aiong·. I stopped outside and, using the flashligl1t to see,
wiped the mud off of my ~oloshes as best I could.
I did' have goloshes on, Just exactly as he stated; there is
no question abot1t that.
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I then went up to the door and knocked.
~Ir. ~fay w·as inside of the ·house; and he came out of the
cloor of the front room, out onto the porcl1; and as he came
out I took !my flashlight and turned it on me so he could see
who it was. l-Ie came to the door, opened the screen door,
greeted me by name, invited me to come in.
There is just one step, accordh1g to my recollection, between the ground and the porch. As I stepped up on that
step he reached down and took hold of my arm.
Going from the screen dooi· to the house door he walked
alng beside me and patted me on the back, teBing me how
welcome I was, invited me in; and his greeting· was effusive.
He reaehed over and pushed the house door open. It was
not. shut tightly, hut just about gone together, and asked me
to 'valk in. I walked in. Up to that time there
page 527 ~ had been nothing .except greetings between us. I
l1ad not made known my mission f\f coming there.
As soon as I got in the room I turned to him and said:.
"1\Ir. ~fay,"-I am not undertaking to tell you gentlemen precisely the words that I used, because it was February 21, 1930,
considerably more tha11 a year ago; I will tell you as near as
I can exactly what I said-'' l\fr. ~fay, I have come down here,
I am sorry to say, on a rather unpleasant visit".

l\fr.

~IcCandlish:

Said what

A. "I have come down here on a rather unpleasant visit.
There bas eome to my attei1tion the fact that ~.frs. niay, as
wen as you, but 1\frs. ~fay in particular, have been spreading
reports in the community that reflect upon me personally.
Those reports reflect upon :Nlrs. 1\fiHs, and ~Ir. l\iills as well
as me; I have l1eard these things and believe them and I
want to as]{ you to make some explanation of them.''
I have got a little ahead of my story, though, there; because
at the time I went in .l\frs. J\llay was not in the room. ~Irs.
l\fay was somewhere in the back; and I told l\fr. J.Iay that
I thought she should be present, too.
Q. Did you hea,nl any sound coming from the room in wl1ich
l\1rs. !viav 'vas?
A. ~fr.'.l\fay went out of the living room in wh:ch we were
standing at tlw time. I had not sat down at the time; and he
invited n1e to sit do-wn as he went out and said he would
bring ~frs. l\Iay right in; and he went ont and stayed probably two minutes or. so. I ·could hear them talking, but I did
not pay any partimilar attention to what they said and did
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not linow what they did say, but I could hear
them out there talking·. He came back very
shortly and announced that ~frs. fiiay \Vould be
right in; and in a very short time, perhaps a 1ninute, she diu
come in; and ehe said she had been washing tl1e dinner dishes,
or something to that effect. Then we proceeded. I then took
up the story.
Q. \Vhcn she came in was there any greeting between you
and :\irs. ~fav1
A. Yes, sil:.
Q. 'Vhat was it?
A. ~irs. ~fay came in and came to about the middle of the
.room and we ~hook hands and she assured n1e that she was
glad to see me; and then wrs. ~fay took a seat near the door
through "~hich she had come. I took a seat near the door
to the entrance of the house, and 1\Ir. }fay took a seat himself. "'\Ve at about like this, I sat about here and :nrrs. 1\IIay
about there and I suppose "Nir. l\1ay was about probably five
or six feet from me, anc11\{rs. lVIay might have been as much
as eight or nine feet fron1 ·me. Both of them were in front
of me, she on my left; l1e on my right.
I told them that I had heard these stories, that I believed
them; that I knew them to he nntrue; there was no cause or
their circulntion; that. I had come there for the purpo~e of
asking nn explanaHon of wl1y thev had n1ade them. They
poth then and there very forcefully and very clearly denied
first that they had ever made any such statements-claimed
that neither one of them had ever made any such statements.
Thev tl1en denied that eitl1er one of the1n had ever heard
·
any sn('h statements; and they both of them aspage 529 ~ sured me that neither of them would believe any
such statements had they heard them.
The ~luttter was discussed -along at some length then. At
no t;me did either 1\fr. l\Iay, or at no time did lVIrs. ~Iay, by
word, act, or deed, indicate to me that the remarks that I
was making, that the conversation that I was having, which
·was in a tone just about as I 1am talking now-a.t no time
did either of them indicate to me that what I "'"as saying 'vas
ha\·ing any adverse effect upon lwr.
I had absolutely no knowledge of the fact that she had
any nervous trouble. I had a bsolntely no knowledge of the
fact, or belief, or renson to believe, or think that what I would
say 'vould have any adverse effect upon her.
Q. \\TJ1at w·a.s her appearance!
A. Sir?
Q. "\Vhat was her physical appearance~
page 528

~
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A. She never was a robust strong· woman, but her appearance was then normal. She did not as far as I could see appear to be any different from \Yhat anyone else would be under exactly the same circumstances. She took part in the conversation as well as l\Ir. l\tiay. She herself absolutely denied
making the s'tatements. She absolutely denied hearing them
or having any' .knowledge of them; and she, as well as Mr.
~fay denied that she would believe them if she heard them.
Q. Right at that point did you say anything about putting
her in jail1
A. No, sir; I positively did not. The statement that has
been n1ade in the declaration in this case that I loudly or
boister.ously claimed that she made criminally
page 530 ~ libelous statements about me and that I was financially able to prosecute her, or whatever it
was, and that she should go to jail and that was where I
,intended to see her go, are absolutely unfounded. I never
heard of those statements, or any of themQ. Did you call her a r.ri1ninal1
.A. No, sir; absolutely not. I never heard of any of the
statements that are n1ade in this declaration until I saw them
in the declaration-or, I correct that-I never heard of them
1.1111:il tT udge Gardner L. Booth, down in Alexandria, told me
of them. lie was employed as attorney for them and det>Hned to haudle the case. That was the first intimation I
ever had that these statements were charged to me as having
beon made.
Q. Go ahead; what happened there that night~
A.. This mat tei· \Vas discussed along-. Frankly, I do not
have to raise 1ny voice; I have the happy faculty that it ·carries well when I talk in my normal voice and people ca:q understand me clearly.
· I did not raise my voice that night. I was not pleased,
but I certainly was not angry-that is I never lose my temper. One ,should always control his temper; and I do.
The conversation was carried along just exactly in the
same tone and manner in which I am talking now. I was
positive. I am positive now, but my voice and attitude in talking was 110 different from w·hat it is at this time.
I told both 1\:I:r. and 1\frs. 1\:Iay that regardless of the statement that they assured me that they l1ad not made any of
these staten1ents or that they had not heard any
J)age 531 ~ of them, and that they would not believe them if
they did, I regretted to l1ave to say so, but I did
not believe their statement in that matter; that I did not believe either one of them.
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Mr. l\{ay suggested-! suggested first that I wanted both
1vir. May and 1Irs. J.\.Iay to go to any and all persons to whom
they had talked, and to tell them that they were mistaken in
making these statements. In other words, to undo what they
had done.
They then wanted to know to whom I 1had talked, to give
.them the names.
I ·said: ''Now, if I could give you the names of these par~
,ties and I should happen to leave out one or two that you
have talked to, then how could I)...Ou do a complete job? You
knOw to whom you have talked; I do not have to tell you.
"Yon tell me you have talked to nobody. Now, you know to
·whom you have talked and I know that you have bilked. All
that I want yon to do is t.o go back to these persons and undo
what von have clone.''
Then the discussion was led to the fact that l\ir. ~fay sug~
gested that they were willing, or ~.frs. l\Iay was willing, to
make an affidavit that she had not made any such statement;
that she had not heard any such statements; that neither he
nor she would believe them if they had. They both said that
that was the!r position.
I suggested then that I\Ir. 1\Iay prepare such an :ffiadvit.
During the course of arguing about preparing the affidavit,
and so forth, he had told me- at that time, which was the first
knowledg·e that I had of it, that he was a lawpage 532 ~ yer; and I said: ''I am a graduate of law, never
practiced law. I studied it only for the purpose
of using it in my business to better qualify me to transact
the .business that I have to do.)~
·
1fr. 1vfay insisted that I should draw the affida-vit.
"."'\Veil'': I said, "it would suit me all right if you ·will dra'v
.it. In fact, as far as I am concerned, all you need do is to
,simply write me a letter; yon can mail it to me. That· will
·give me all the evidence that I want; and then if any question is brought up about. it I w·ill have the letter to show".
~Ir. ~:fay was very insistent that I prepare the affidavit;
and he was also insistent that I bring it back, and was very ·
desirous of hnving me name a definite elate and time at which
I 'vould hring it back.
I told him that I could not do that, that I would prefer that.
he prepare it and execute it, send it to me and keep a copy
of it; but l1e seemed not to want to, and I asked him 'vhy it
would make any difference as to '"l1o prepared it and he said
that he just would rather I would do it, so I finally agreed
to clo that.
·
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I got up then with the intention of going, but 1\IIr. May said:
''No, I would like you to stop and go further into this.''
I said: "l\Ir. ~lay, I ~have gone into it as fully as I think
it is necessary. 'l1he matter can be told you just as fully and
effectively as I have told it to you. Although I ,yant you to
know is that I have heard these stories; I do not care to tell
you where I l1eard them or from whom I heard them, for the
reasons I have already given you. I do believe-! did believe conscientiously 'vhen I first heard them that they had
come from here; ·and I beL eve that now; I am conpage 533 } vinced of it.''
JVIr. 1\iay insisted that I stop and go further
into this explanation of it several times when I offered to
leave.
l\Iy interview there at that time was some little time, probably half an hour; 111aybe three-quarters. I would have left
perhaps in ten minutes, but he kept me there to go further
jnto these things, and I did make as clear an explanation or
detail of the thing as I could. It was agreed. Now, let's get
this clear, I did not-I heard the testimony here-I did not
at any time telll\Ir. l\lay or l\Irs. ~fay that I had any affidavit.
A.s a matter of fact, I did .not have any affidaYit.
Q. Did you pat your t>ocket?
A. Sir?
Q. Did you pat your .pockett They said you patted your
pocket. Did you do thatf
A. kbso]utely not. I did not touch my pocket, did not put
my hand in my pocket or make any motion to any pocket to
indicate there was anything in it. If I had had such an affidavit on that occasion I would have taken that affidavit out
and read it to them. ·That 'vould have been a most excellent
thing to have done had I had it, and I would have been glad
to read it to them. I would not, however, have told them
who •executed the affidavit for the very reason that I would
not want them to know just to whom they might deny and
just to whom they might not have to deny; but I diq not have
any affidavit, and I did not tell them that I had any affidavit;
and the only discussion about affidavits, as far as I know was
l\Ir. lviay 's suggestion, agreed to by 1\frs. lVIay, that I prepare and bring back an affidavit. It was tny depage 534 ~ sire that 1\;Ir. 1\-fay prepare it, but for some reason he wanted me to prepare it, and wanted me
to bring it back, and wanted me to be very definite as to
what time and date I would bring it back; and I told him I
would do it as soon as it was convenient .to me to do so.
When I went "in the house it is quite true-i believe I
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have already said-I had on my goloshes. I did not take
them otr. I d~d, however, before knocking on the door, wipe
my goloshes off on the grass.
Q. I think you covered that.
A. Yes. N o,v, ~fr. ~Iny testified that his attention was
first attracted to a dog barking-. I would not like to state
that the dog did not bar-k, 1but I certainly do believe that if
the dog had barked I would have heard it. I certainly do be,
lieve that if a. dog had barked I would have paid attention to
it, because when you are appraoching a bouse where you are
not a frequent visitor and a dog barks I think most anyone
would take a. little notice to see where that dog was; and if
it had barked I think beyond any question I would have heard
it and pa:d some attention to it.
Q. Do you recall hearing a dog bark at allf
A. No, sir.
Q. When .you parted that night how did you part; 'vhat •
was done or said as you wer·e there
A.. As I have already stated, 1\fr. 1\iay detained me several
times when I got ready to go; but when I went the parting
was very pleasant; tha.t is, it was not a parting the way old
friends would part; it was not as gushing ·as 'vhen I came in,
but both 1\{r. and lVIrs. 1\'lay shook hands with me. l\ilr. 1\Iay .
assured me in the conversation there that-I
page 535 ~ told .him that I had come there because I thought
it was my duty to myself to come down there and
to ask about these thing-s. ~fr. niay said that he fully agreed
,with me; that he felt it was my duty and that if I had heard
these things and not como there and given them an opportunity to deny them that I would have been doing them an injustice; and we were fully in accord at that time about my
coming there, and there was ahsolutely no unpleasantness;:
there was absolutely no element of resentment on the part oi
either ~Ir..!viay or l\irs. lVIay of the fact that I had come
there; and when I left things seemed to be very pleasant, and
~Ir. 1Yiay ushered me to the door, out through onto the porch
and to ·the screen door assuring me that he wanted me to come
.hack and to bring this affidavit; and at no time, did
.~{r. l\Iay or l\[rs. ~1ay, or either one of them, say anything about my coming back to make any retraction, or
apology, or anytl1ing of that sort, but the only question of
coming- back to bring an affidavit.
Q. And 1Y1rs. 1\fay would sig-n it?
A. And that 1\'frs..1\-fay would sign· it; and Mr. 1\iay told
me to make it strong; he said : '' 1\lake it strong.''
0
/
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Q. ~fr. Bowles, was anything said in that entire conversa~
tion by anyone about :Mrs..1\IIay's physical condition~
A. Absolutely not, sir. I did not know a thing· in the
'vorld about that.
Q. \Vas anything said in that conversation about Helen
!fills by anyone'
A. Helen ~fills' name was not mentioned in that conversation.
Q. They testify your conduct was. beastly. I
page 536 } do not know what they 111ean by beastly, 1\tir.
Bowles, but I would like to ask you what your
conduct was at this visit or talk; was your manner there that_
night anything other than a proper manner ·f
A. You mean did I do anything to intimidate them V
Q. I .do not know what they meant by beastly, but what
·was your manner~
A. I assure you that I did not by word, act, or deed, and
that neither of them got .any impression that I had any intention of doing them any violence. I certainly did not talk
in any different manner than that in which I am talking now.
I was not excited. I was calm, just as I am at this time.
Q. Did yon at any time enter ~Irs. J\ilay 's room? Did you
at any time enter lVIrs. 1\:Iay's room? Dr. Hickling said Mrs.
"!fay said you entered her room. Did you enter her room at
anv time?
, A. No, sir. I did not understand 1\tirs. May to say that.
0. She did not say that, but Dr. Hickling said Mrs. May
told him that.
A. I know Dr. Hickling gave the in1pression I did that.
. J\fr. 1\fcOandlish: I object. The doctor did not say bedroom; he said sitting-room.
l\fr. Ball: He did not say sitting--room; he said room.
J\fr. J\:fcOandlish: That is it, entered his room.
1\Ir. Ball: ·That is the inference he drew, nevertheless.
The vVitness: I understood Dr. llickling when he was on
the stand to draw that inference.
Q. You need not go into what you understood;
. page 537 } did you go into her room at any time?
A. Only into the living roon1, sir, but not into
the bed-room, dining-room, kitche11, or any other room, just
the living-room where I ·was invited by J\fr. l!Iay.
Q. Where did you go after leaving the lviay home that
first night?
.A.. When I left there I took the ftashligh t and proceeded to
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walk back up to the Mills home. I walked down there, and I
'valked back. At the time that I left !:fr. ~Iills' home that
evening Mr. Mills and 1Yirs. Mills were there; and I went in
and toldQ-. Do not go into that, ~fr. Bowles; do not go into any
conversation at ~ir. l\fills' house. I do not think that would
·be altogether proper anyhow.
A. Well, I went up to ~Ir. ThHlls' house at that time.
Q. Coming to the second trip, relate the details of the
second trip as you have those of the first. I do not mean the
minute details, 1\Ir. Bowles.
A. I will try to. On the second trip, that was made on the
nig·ht of the 25th of -~.,ebrnary, 1930, my recollection is it was
,a Tuesday night-the first visit was a Friday night and this
was Tuesday night-! went back to the May home as per
understanding, and I carried with me a form of affidavit
which I had prepared.
1Yir. l\fcCandlish: I-Iave yon got that affidavit now?

A. I have ~ade, 1\fr. ~{cCandlish, a very diligent search
for that affidavit prior ta the time of coming to court at the
req1:1est of my counsel. I made a very careful search for it.
After being in court last vleek, on Monday, I went
page 538 ~ back to my office and made a search of approximately an hour into every place that I thought it
might be. I also looked around in my desk at home-I have
an office a.t home--to see if I could find it there. To the best
of my knowledge and belief, I, believing that the thing was of
no consequence, I probably destroyed it, though I do not
clearly have the recollection of just when I did destroy it;
but, at any event, I have been sincerely and conscientiously
looking for that paper, and I would like very much, person~
ally, to have it here if I could find it. I am sorry I cannot
find it, sir.
I went back to the 1\fay home on the night of the 25th, and
there were present at that time 1\fr. May and Mrs. 1\fay.
Q. "\Vho g-reeted you at the door?
A. I entered the same door just as before. I think I
'valked down there as before from the ~fills home. I stopped
there :first. Mr. ~Iay came out and opened the screen door
just as he did before, hade me good evening and invited me
to come in. However, he was not as effusive and as gushing
as he was before, but his manner was pleasant and he invited me to come in.
I 'valked in and ~ir. 1\iay pushed the door open to the living
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room; and my recollection is that 1\Ir. 1\Iay went in first,
stepped in the door and said: '' C01ne in'' and I followed him
in, though it might have been just the reverse; I would not
be certain of that.
I went into the room, and, as on the previous occasion,
J\!Irs. l\{ay was not in the room; and he said that he would get
lVIrs. l\fay; and he went out of the room, stayed a fe'v minutes-T say a few minutes-just a minute or twopage 539 ~ and he came back and announced that 1\frs. l\fay
'vould be right in. 1\:h·s. May came in very shortly
thereafter. She took the same seat. 1\:I:r. 1\fay took the same
seat, and I took the same seat jn the same positions that we
were before.
Q. Just as that point, :i\-Ir. Bowles, did ~Irs. l\iay speak
when she came in 1
A. Did J\IIrs. 1\Iay speak to me'
Q. Yes.
A. Yes, sir. How·ever, 1\Irs. 1\lay's g-reeting to 1ne was not
as cordial as it was before.
Q. Did she shake hands or not¥
A. No, sir; no, sir.
Q. Did you speak to her~
A. Yes, sir.
Q. Go ahead.
, A.. Salutations were exchanged, and ~Irs. ~[ay was not as
gracious in her manner as l\:Ir. 1\fay was. However, we sat
down and I said: ''\Veil, I have brought down the affida··
vit which has been prepared as we have agreed", and I drew
the affidavit out of my pocket and said: ''I will read it out
loud and then I will pass it over to you, l\Ir. 1\Iay, for you
to examine; and if it is agreeable you can have l\!Irs. ~lay execute it."
I read the affidavit aloud and I handled _it, then, over to 1\:I:r.
1\:I:ay, and he read it, not aloud. He announced to me that the
affidavit was all right and that :Nirs. 1-.fay would not have
any objectjon to signing the affidavit, but that a.fter mature
cons:deration they had decided that both of them ",..ould sign
an affidavit because, he said I had accused both of them of
making the statements.
page 540 ~ I said: "Well, that will be perfectly all right,
sir, and there will be no objection to both of you
subscribing to this same affidavit with a slight change with a
pen on the top there and the bottom which will make it perfectly all right.''
He said he did not want to do that, that he wanted to make
a separate affidavit.
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I said: '' Aill right; "re will just turn it over and write it
on the back of this."
That did not suit him. He made it very clear that he
wanted me to prepare a second affidavit and bring it back to
him. Well, I could not see any reason for doing that. One
affidavc:t would do just as \\rell, signed by h\ro people, as two
affidavits signed by them; but he was insistent upon that, and
finally ~ir. ~fay said: '' l\ir. Bowles' '-before we got to that
point lVIrs. lVIay said tl1at on my previous occasion that I had
not been gentlemanly to,vards her.
. Mr.

~IcCandlish:

W11at is that T

A. lVIrs. :N.Iay said that I had not been gentlemanly towards l1er; and I told her that I was extremely sorry if I had
been ungentlemanly, or she I1ad conceived that I had been
ungentlemanly, and that I took occasion to apologize for anything that I might bave done that seemed ung·entlemanly, and
I said: '' lVIrs. 1\'Iay, will you ten me what I did that was ungentlemanly'"?
"Well,,., she said, "you told me that you did not believe
mv statements'".
"wen, I said, ''No,v, my dear lady, that is not, in my judgment, ungentlemanly, because that \Vas my belief; that is
my belief no\v, and if I did not tell you that I
page 541 ~ would not have been telling the truth about it";
but it stili seemed to be a source of some offense
to her.
Then 1\t[r. 1\1ay said to me: ''Now, Mr. Bowles", he said,
"as a matter of fact", he said, "we don't want to sign this
particular affidavit, because,'"' he said, "there is some reason for it''.
I said: "Well, wbat is the reason? n
Then ~Irs. l\1ay stated that they had not on the previous
occasion told me exactly the truth about the n1a.tter.
"Well,'' I said, "in wi1at respect didn't you tell me the
truth''?
She said: "Well, on the previous occaison"'1\'Ir.

~~rcCandlish:

Is this ].i[rs. May or Mr. 1_\,fayf

A. ~frs. ~fay is talking no\V. Mrs. ~lay said that on the
previous occasion '' \Ve told yon, both of us, that we had never
heard any of these statements, and as a matter of fact we
have heard some of these statements''~
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: ''Well,'' I said, ''I am surprised''. And I said, ''From
whom did you hear them"?
· Then 1\ir. 1\'Iay took up the conversation, and he said:
''Well, you would be surprised to learn where I heard them
from.,,.
''Well, I may be surprised, but nevertheless I want to
.know where you heard them; and if I am in error as to
'vhere these statements originated-! believ~ them to have
orig-iua ted from here and I believe that J\llrs. 1\'Iay was the
person who started them; and if you show me that I am in
error about ths rnatter to tell me from what source you heard
the, then I will g-o back to the person who started
JJage 542 ~ them, because I am only interested in the person who. started the thing, and I 'vont bother you
any further, but be very glad to thank you and apologize to
you''.
A ,good bit of bantering was done about that, and I suppose
there must have been a discussion of ten minutes before I
could get them to tell me from what source they had heard
these things.
Finally ~Ir. 1\'Iay that-he said: "Well, I will tell you
:where we heard them.'' He said, '' vV e· heard them from
I-Ielen ".
I said: ''Helen who?''
He said: ''Helen ~Ells.''
'' "\V ell,',. I said, " Mr. ~Iay, and 1\!Irs. Jviay: Do you mean
to tell me' '-understand, gentlemen, I do not know that I
.an1 using the exact words ; I am trying· to tell you as clearly
as I can 'vhat took place there-I do not 'vant you to understand me a.s quoting exact w0rds-' 'Do you mean to ten me
that you or !\1rs. 1\.fa.y, either of you, have taken a little girl
like Helen J\.Iills in here and that yon have questioned her
or that you have put ideas in her head concerning these matters?"
·
And they said: "No, Helen just told us about it. >l
I said, "Well, it is not reasonable; it is not proper; and
I am frank to tell you that I am absolutely dumbfounded that
any such thh1g as this should be told me. I am dumb .founded beyond words; I am practically floored on the matter; and I cannot believe that Helen told you anything like
this".
Then I told l\:Irs. 1\rfay that she should have-I said "If
Helen had told you anything it means because you have taken
her and pumped her, that you have put ideas in
page 543 ~ her immature mind, and that you have caused
her, if she has said any of these things, to say
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things that you know and that she knows are not the truth;
and you cannot, either of you, expect me to believe, because, when I was here on the first occasion, you told me
.you had never heard any of these things. Now you sit het e
and calmly tell me after a great deal of bickering nnd bantering~ about :finding out who told you, that a little child told
you about them-you brought a little child in her and tried
:to get her to tell you things concerning her mother! It is
~beyond my belief. You cannot 'expect me· to believe anything
that you tell me, under those circumstances ; and I am g·oing
back up to Mr. ~fills' house and I am going to tell him about
this matter".
At that time ~Ir. l\iillH had not told me that he, ~{r. May,
had told him that Helen said these things. All that he told
me was that Mr. May had come up there the next day in the
company of Turner; that he had lost his temper over what
he said and ordered him off the place;· and the statement
that was made to me at the l\iay home that nig·ht by 1\{rs.
M~y, telling me that this little child had told her these things
was the first intimation I ever had that Helen had said anything about the matter.
I undertook to end the interview then, and told them that
I would leave; and Mr. ~Iay then wanted me to stay. Again
he wanted to talk over about the matter. I could not see
much use in talikng anything about the n1atter. I told him
that he could not expect me to be impressed with anything
he would say: -"Because you have told me now that the
statements you made to me on the prior occasion
page 544 ~ were not true. I do not see ho'v you expect me
.
to helieve what you told me on the previous occasion''. They justified themselves by saying they did not·
.like to tell me that Helen told the1n these things.
, When I went to take the affidavit form back 1\!Ir. May
wanted me to leave it w·ith him. I said: "I can see no reason in leaving it with you; I hav-e a copy which I prepared
for the specific purpose of leaving with you; if it had been
executed I would be glad to leave a copy of it with you". I
took a copy of it out of n1y pocket, but I said: "I shall not
leave it''; and I did not leave it. I supposed at that intervie,v:rvrr. 1\-icCandlish: I object to what he supposed, if your
Honor please.
The Witness: I· think if you l1eard what I said, ~.fr. ~Ic
.Candlish, you would not.
1' l\{r. McOandlish: I object to what you suppose.

B. Agee Bowles v. Mae F. IYiay.

381

Q. Relating to the length of time of the interview, was it 1
, A. Yes, sir. .
Q. What was it i
A. The length of time, I suppose, was just about probably up to that point maybe about not over 12 or 15 minutes.
But upon Mr. ~fay's insistance that I stop and talk with_them
further about this thing I probably stayed maybe somewhere
around half to thre.e-quarters of an hour, all told; and there
was quite some discussion about it.
At no time during the interview had lVfr. ~Iay said anything about l\irs. lVIay's condition to me, at no time during
the interview. I was positive, just as positive as I am no,v,
gentlemen. I am positive right now, and I was
page 545 ~ positive then; and there was nothing said to me
.
about 1\Jirs. ~fay's condition. There was nothing apparent in her physical condition to leave me to believe that what I was saying 'vas having any serious effect
upon her other than a person trapped in adimtting that they
were telling a falsehood which, of course, ought not to sit
well with anybody.
I left there after going over this matter, and took with
me the affidavit form which I had carried down.
~:fr. ~iay and ~Irs. :May were both insistent that I shoul<l
prepare new affidavits, bring them back, in which they would
both, on separate affidavits-and they insisted that they be
separate affidavits-would both say the same thing, that while
they had heard these statements from Helen ~Iills, that they
had, neither of them, ever repeated tlnn.
!
Q. I think you have gone into detail enough on that. What
l1appened as you left with regard to anyone saying good
bye, shaking hands, or anything of that sort f
A. \Vhen I got up to go I offered to shake hands with ~frs .
.1\iay but she folded her arms and declined to shake hands,
and showed some bit of resentment.
l\Ir. l\IcCandlish: What is that 1
A. Show·ed some hit. of resentment; and I told her: "Very
w·ell" and walked out.
l\Ir. l\Iay shook hands with me when I left; and thev both
insisted that I cmne baek; and both of them thought ~that I
'vould come back; and I l1elieved that I would go back and
would have gone back had it not been for subsequent developments.
Q. Do not go into that now, j\ifr. Bowles. Did she exhibit

-
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any fear of you at any time in either interview!
A. If she did, I did not notice it; and I was
right within eight or ten feet of her.
Q. Was there any shaking or nervousness apparent~
A. Absolutely none, sir.
Q. Was there any difficulty in her speech at all?
A. None that I could notice.
Q. She claimed that you held your ha1.1d up and made her
stop talking. Is there anything to that&?
A. No, sir. It is right hard to stop a "roman from talking
that way.
. Q. She testified here too, and told Dr. Hickling that yon
shook your :finger at her and scared her. Did you shake your
:finger at hcrf
A. No, sir; I did not shake my finger at either one of them.
:Niy attitude on that occasion was just exactly as it is now.
Q. VVhere did you go from there, ~.fr. Bowles that night?
A. I went from there back up to the home of l\fr. Mills.
Q. Did you have any talk with Helen that night?
A. That night-I an1 not~ certain whether it was that night
pr a. night or two afterwards that I went out. We did talk.
I went hack and made known the fact that }Irs. ~lay had told
me.
Q. I am not asking alJout that, but whether you had any conversation with Helen either at that time or any other time;
and if so when it was.
. A. I am not certain as to w·hether it was that night or not ;
but "rhen I went back IIelen had gone to bed. She always
goes to bed around half-past eight o'clock; and
page 547 ~ lHr. ~Iills and Ivirs. :niills were there, and if I did
not have the conversation with her, that is she
was no gotten up out of bed and brought down she was gotten
up a few n:ghts later when I went out there, because one night
she w·as g-otten up 'vhen we discussed the matter, out of bed~
and brought down and asked, and I think it '\ras that night,
but I would not be sure of it.
Q. Have you ever talked to Helen about it since f
A. No, sir.
Q. Have you ever mentioned to her since that one time?
A. The only conversation I hacl with I-Ielen concerning the
matter at all 'vas on that evening that we discussed it very
thoroug·hly; and I took Helen over into a room by herself,
set rlown on a settee with her and talked to her and assured
her that T 'vanted her to tell me frankly just what had taken
place, and that I 'vould appreciate it if she would tell me;
and she told me there was absolutely nothing to it.
page 546

~
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Q. Has she ever mentioned it in your presence since that
one conversation except on the stand here yesterday?
A. I heard her on the stand yesterday.
Q. I mean from the time you had that conversation with
her until she took the stand yesterday has she ever mentioned
this matter in your presence 1
A. No, sir, had not talked to Helen about it at all; but I
talked to her father and mother about it.
(Direct examination closed.)
page 548}

CROSS EXAl\fiNATION.

By ~Ir. :NicCandlish :
Q. During the year 1929, l\fr. Bowles, how many times
·were you in the 1\lills home f
A. That would be very difficult, l\{r. l\fcCandlish, to say,
ho'v many times exactly. I was there a great many times. At
that time ther€ was some building and other operations.
Q. Yes, I understand about the building operations, but
I am simply talking now about matters generally. How
many times, approximately, during the year 1929 were you
in l\Ir. and 1\frs. l\fills' l1ome?
A. Understand, I did not keep any record of it, and have
no knowledge.
Q. With what degree of frequenly did you go there per
\v·eek during that year?
A. There might be some weeks I did not go there at all.
There might be other weeks h .ro or three times, and there
might possibly have been a w·eek I went there more than three
t~mes, but my visits to the home were irregular, just when
I had any business to go there I 'vent; and I went openly,
sir.
Q. During the year 1929 ho'v many times were you there
twice a day; that would be iu the afternoon and again in the
1

evening~

A. Twice a day'

Q. Yes, sir. ·
A. I do not recall ever having been there twice in the day.
Q. Do you ever recall bringing l\frs. 1\Hlls home and leaving· her in the afternoon and then going out and
page 549 ~ coming back after supper time or dinner time 1
A. I would not like to undertake to say I never
did that. I do not have any recollection of it.
Q. Do not have any recollection of it f
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A. I brought Mrs. Mills out from Washington several times
in the day time.
_Q. How many times were yon at the Mills home in 1928 t
A. I do not know whether I was there at all in 1928.
· Q. I am asking you; I just want your recollection.
A. I think that my visits started, as. well as I recollect-I
:woulq not be certain about the date, but I think that my recollection is that my visits started in 1929.
Q. Started in 1929¥
A. Yes, sir.
Q. Then you were not there at all in 1928 f
.
A. I do not say that I 'vas not there at all. If they started
~in 1928, then I \Vas there a good many times in·1928, but my
.recollection, sir, is that they did not start until 1929.
Q. In the year 1930, up to February 21st of that year,
ho.w many times \\7 ere you in the Mills home?
.. A. With about -the san1e degree of frequency as before and
since.
Q.. Do yon or not tell the jucy that you went there only
for business purposes f
A. No, sir; I do not tell them. I went there in the beginning, and I went there chiefly and usually for business purposes.
Q. Did you also1

page 550

r

Mr.

~all

: \Vait; let l1im answer the question.

A. But my yisits were not always confined to a discus. sion of business matters alone.
Q. Then, did you or did you not go there on social visits 1
A. Well, I -went there, yes; and I thinkQ. On social Yisits f
A. I think you may termQ.. So thatA. Just let me get through.
I

1

~:fr. ~Iarsh:

Just let him get through.

A. You could not say that my visits there were altogether
social.
Q. What would you term them V
lVIr. 1\Iarsh : Go ahead and :finish.
A. When I started to go there my Yisits were cl1iefly con-
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cerned with advising lVIr. 1\iills, at his suggest~on, on various
and sundry things. He has come to me with practically
everything since I have assisted him. He has come to me with
practically everything that he has done in the way of business undertakings and changes, or the transaction of business of any sort; he ha.s, as far as I know, discussed that
·with me. lie has telephoned me and asked me to come out
there for that purpose.
Q. I understand that, 1\:lr. Bowles; there is no difficulty between us on that.
A. Yes, sir.
Q. I just want you· to tell the ju~·y whether you made
any visits out there of a· social nature.
page 551 } A. I think yo1:1 could say that I have made visits out there of aQ. Now what will you sayf Don't say what I would say.
A. It comes back to what you would say; you do not seem
to like what I would say.
Q. Do you say that you were not out there on social visits 7
A. My visits were partially social-yes, at times. The
basis was ~or the other purpose, however.
Q. Yes. Now, how many t.imes did you take 1\IIrs. Mills
home in your automob]e during the year 1928, 1929 and up to
this occasion n 19:301
A. A very few times, sir.
,
Q. I understand. Can you· say whether it was two, three,
four, five, six, twenty of what 1
A. It would not be twenty or anything like that. It might
have been probably in t1le course of the-we are talking now
of 29 and 301
Q. We are talking about the whole pe~iod since you first
knew them.
l\Ir. Farr: Up to the present timet
Q. Up to February 21, 1930.
A. Of course, in addition, since then I have beenQ. You can bring- it right do·wn to the present if you desire;
I do not want to limit you.
A. Yes, sir. I have absolutely no way of determining it.
It made no mental impression on me as to how many times;
but it was a :very rare occasion that that happened. The
first time I ever brought her out home Mrs. Mills
page 552 ~ was in town and 1\>Ir. .
Q. I understand about that; he phoned you to
bring her out 1
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.A. That is correct.
Q. Well, you told about that. Can you, or not, tell the jury
how many times, approximately, you have brought Mrs. Mills
home from Washington in your automobile?
A. It would simply be a guess. It was very rare. I can
say that.
~Ir.

Ball: If

~Ir.

lVIcCandEsh wants a guess, give him a

·guess.
Q. All right; that is the best you can do.
A. It would only be .a guess, sir. It was not any considerable number of times; it was rare.
Q. All right. Now, how many times have you been in
the M:ills home when there was nobody there except you and
Mrs. Mills~
A. I do not recall that I have ever been in the home-in
fact I can say positively that I was never in Mrs. Mills' home
at any time in 1ny life when there was nobody else there but
Mrs. !fills.
Q. Do you recall Cln·istmas of 1929 helping ~I.rs. Mills to
decorate a Christmas tree 1
A. I do not think that question is quite correct, sir. I recollect that ~Ir. J\.fills, l\1:rs. ~Iills, and I were there together
and that they were decorating the Christmas tree. Now, I
may have taken some part in it, probably did.
Q. Do you recall that on that trip Christmas Eve night
l\1:r. 1\Hlls and the children went out and left you
page 553 ~·and 1\{rs. Mills f
A. No, sir ; did not.
Q. Alone in the house 1
A. No, sir; lVIr. 1\Iills was not out of the house.
Q. Now~Ir. Ball : Go ahead; let him finish his ans,ver.
The Court: l-Ie asked about this particular question. Go
ahead, :1\Jir. Bowles if you have not finished you answer.

A. ~fr. ~Iills was not out of the house, not off the premises.
He may have been at some time out of the room for a few
moments, but :Nir. l\tHlls was present 'vhen I was there with ·
the exception of one .occasion that he went out to somewhere·
in the neighborhood to collect a milk bill. At that time
both of the children were in the same room· and stayed there
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with us until he came back. He was only gone a very few
minutes·.
Q. Do you recall any other occasion when you were in the
home alone with 1\IIrs. JYiills, 'vhen Mr. J\riills was awayY
A. I have just stated there has been but one occasion that
I know of.
Q. All.right.
A. And the two children were there on that occasion.
Q. How many times have you taken Mrs. lVIills away from
her home in your automobile?
A. How many times have I taken her away from her home!
Q. Yes, sir.
A. I never have taken her away.
Q. Away from her home 1
A. ~Irs. l\fills has never been walking with me.
Q. Do you recall an occas1on shortly after the
page 554 ~ ne'v lVIills, automobile was purchased taking Mrs.
1\IIills out to teach her to drive¥
A. Yes, sir; I did do that.
Q. Just a moment.
A. I l1ad forgotten that.
Q. And have Helen l\riills with you 1
A. Yes, sir.
Q. And when you got out the Leesburg Pike that Helen
got out and can1e back and left you and Mrs. Mills out on
the road~
A. No, sir.
Q. Just a moment.

l\rir. Ball : You are putting too much in your question.
Q. And that some time later you came back and picked up
Helen at a certain person's house and we11t on home?
A. No, Bir ; I don "t recall any such instance as that. I
do recall that since you mention it, but it was not in my mind
:at the time-! do recall that shortly after that I did take Mrs.
~Hlls out in this car in question for the purpose of undertaking to teach her to drive.
·Q. I am just asking the fact.
A. Yes, sir.
Q. And that oecasion to which I refer, 'vhen Helen got out
and came back, if you recall such an occasion, was it not dark
·when you and 1\irs. ]\;fills got in Y
A. I was never out of th~ J\IIills place in my life at any time
with ~Irs. JYiills after dark.
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Q. All right. How many times did you take
her out to teach her to drive the car 1
A. Probably about three times, I think.
Q. Was anybody along except you and Mrs. Mills Y
A. Yes, sir; Helen was along·.
Q. Who¥
A. H·elen on one occasion, and on the other occasion her
son was along, Ned.
Q. On the oecasion that Helen went did she come back
before you and Mrs. l\iills came back 1
· A. I don't think so, sir. I have a clear recollection of
Helen being in the car. I do not have any recollection of her
getting out of the car. I do not know any reas0n why she
should get out. It seems to me it 'vould be absurd for h0r
to get out to walk back home; that is what you are inferring.
Q. No, that Helen expressed some fear about being in
the car when her mother was learning to drive, and got out
and said she ·would go back, or she got out and came back.
A. Came back where Y
Q. Came back to the home of ~Ir. and Mrs. Burroughs,
and when you and l\irs. 1\!Iills came back you blew for her there
and picked her up there 1
A. It might have b~en possible, but I do not recall ~.hat having happened, 1\tlr. McCandlish.
Q. But you are a very positive man, 1\tlr. Bowles; you are
quite positive.
A. Don't you think so 1
Q. Can't you be positive about this one occasion¥
A. I certainly would be very glad to be. I repage 556 ~ member very clearly that Ned or Helen, one or the
other, "tere always in the car. I do recall that
Helen did express some fear a.bout being in-she expressed
fear of driving with her mother; but I do not have any recollection of having left her anywhere. I would not care to make
a positive statement beyond any question .. ·
Q. The occasion I am talking about was after dark when
you came back and picked Helen up.
A. I can answer tl1at positively, sir, and say that I was
never in my life out after dark with l\1rs. ~fills.
Q. Yott can be positive about that?
A. I can be absolutely positive; yes, sir.
Q. Why is it you can remember that particular date1
A. Because that would have been against the fact. I was
never out with her after clark.
Q. Do you recall inauguration day in 1929, 1\!Iarch 4th,
. 1929 sitting in your automobile \vith l\{rs. Mills-nobody
page 555

~
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else there except the two of you, at or near the point where
the Lemon Road entered the Leesburg Pike in the late afternoon of that day?
A. No, sir; I do not. Do you mean to intimate that we
'vere parked on the side of the road, ~Ir. ~IcCandlish 7
Q. I mean to ask you the question whether on the afternoon of that day you and ~{rs. l\Iills were sitting in your car
at the point I have indicated, talking to each other?
A. Was it in the day time f
Q. In the afternoon.
A. Day timef
Q. I say in the afternoon ; yes, sir.
page 557 ~ A. I do not recall that instance. Now, I :z;night .
have brought Mrs. Mills home. It n1ight possibly
been that the read "ras muddy; and my car is a heavy car and
I could not drive it in that road if it was muddy. If it was
muddy ~fr. Mills might have come out to the road to meet
her. If that were so, if I had gotten there first we would
have had to wait; but I do not recall any such instance.
Q. "\Vhat kind of a car did you have 1\Iarch 4, 19291
A. I had a Buick coupe, quite similar to the car I have
now.
Q. What color?
A. The same color this car is.
Q. "\Vhat is that color?
.
.ll. This car is a tan car. The other car was a tan car, very
similar to my present one.
Q. A cleep tan f
A. Yes, ~ir. Had the hood-you remember that style of
hood the Buick l1ad a few years ago-and it had a peculiar
covered tan top, canvas, checkered like.
Q. Do you recall that you. and 1\Irs. l\fills got out of the
car and walked together up the Lemon Road leaving your ca~ 1
A. That w·e got out of the car and walked up Lemon Road 'l
Q. Yes, Rir, wallmd up the Lemon Road to ~:Iills' home
on the Leesburg Pike. ·
A.. No, sir; I don't recall that.
Q. Do you say that you did or did not 1
A. No, sir; I did not say-I willQ. WellA. Let me answer-! would say this, that if
page 558 ~ 1\IIr. 1\iills had made an appointn1ent to meet us
there and that he had for some reasonl\Ir. ~IcCandlish: If your Honor please: I object to if Mr.
}fills had done this, that or the other thing. I have asked
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the witness a question and he goes into a long answer about
Mr. Mills. Certain hypotheses are indulged in which seem to
me to have no pertinency to answering the question. I asked
him a perfectly sane s;mple question that could be answered
~"es or no.

The Court: Objection overruled.

Q. Did you, or did you not, on the afternoon of March
4, 1929, walk from your automobile parked at or near the
. entrance of Lemon Road and Leesburg Pike with ~Irs. lVIills
to her home?
A. I have no recollection of having done so.
Q. Do you deny that you did~
A. No, sir; I do not.
Q. Didn't you just say a moment ago that you never walked
anywhere with Mrs. ~Iills ~
~fr. Farr: No, sir; he did not say he had never walked
anyw·here with ~irs. 1\iills.

A.
Q.
A.
Q.
A.
Q.

Yes, I have walked with lVIrs. 1\Hlls.
You have walked with l/Irs. ~fills~
Oh, yes.
The two of you alone?
Well, now, it depends on what you mean by alone.
Well, I cannot explain it any more than that.
·
A. If you 1nean got her off some,vhere alone
page 559 ~ and we were excluded and away from all other
people, I answer you no. If you mean have I
walked with 1\'Irs. lVIills in a public place and in the presence·
of others I answer you that I possibly have.
Q. Do you remember the time when the Lemon Road, or
that end of it at least out on to Great Falls Street extended
'vas in quite roug·h condition and not suitable for travel by
automobile~

A. I certainly do, sir.
Q. And you remember the time when the county did some
work and put that road in condition~
A. I do, sir.
Q. Can you say when that was 1
A. No, I cannot say the date. 1\iy recollection is that it
was-in fact it was some time during the tin1e I held title
to the property.
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Q. Was it not, to refresh your recollection, along in June
or July of 1929, possibly the latter part of May?
.A. It might have been.
Q. How far would it be from where the Lemon Road goes
out onto Great Falls Street extended to the Mills house?
A. I think that whole 1·oad is about a mile long and that
Mr. lVIills lives approximately in the center, possibly a little
nearer, but not much nearer if any, to Great Falls Street.
Q. So he 'vas about half a mile 7
A. It is approximately that, yes.
Q. Don't yon think the road from Great Falls Street to
the Leesburg. Pike is longer than a mile 1
A. It may be; I do not think so.
page 560

~

l\ir. Ball: I am at a loss, may it please the
Court, to understand this line of examination except that it is a useless consumption of time.
lVIr. lVIcCandlish: I think it has a direct bearing on Mr.
Bowles' testimony in chief.
lVIr. Ball: \Ve will spend another week here if you go into
matters on cross examination that require rebuttal.
The Court: Go ahead.

Q. Do you recall t11c ocasion in J nne or July, 1929, when
that work was being done hy the county Y
A. Yes, sir.
Q. Of walking down there with ~Irs. Mills Y
A. I recall very clearly of having walked down there with
Mrs. Mills, l\{r. Mills, and Mr. T. J. Turner was out there at
the time, and both tlH~ cl1ildren were along, it seems·to me,
and we were interested in g·oing down there and seeing that
road; yes, sir; I remember it very clearly. I did not remember, however, until you mentioned it.
Q. You say that 1\fr. Mills was along~
A. Yes, sir.
Q. Are you sure of tl1at, 1\fr. Bowles?
A. Yes, sir. vVe went at the suggestion of Mr. Mills. He
suggested going down there.
Q. Was there any occasion when you went down there with
1\Irs. 1\Iills and nobody else?
A. No, sir. Any statement to the contrary is not true.
Q. You are talking about some other time than what I
have in mind .
.A.. Mr. McCandlish, that road and that spot, I may say,
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is in·full view of Mr. Mills' home. You underpage 561 } stand that Y
Q. Yes.
A. If you have been out there and seen it.
Q. Yes. There is a bridge down there somewhere, isn't
there, a little bridge7
A .. Yes, a little wooden bridg·e.
Q.: Isn't that in sight of Mr. Mills' homeY
A~ Yes.
Q. In sight of his home?
· A. If you were to go around the house, or inside of the
house, with the house between you and the bridge it would
not be in sight, but one standing on his premises can very
easily see that bridge and see anybody aown there; and ~{r.
'Mills has got much better eyesight than I have .
. Q. Now, coming down to your visit to the May home on the
night of February 21st, on the occasion of that visit how
·many times did you, in effect, if at all, call Mr. and MTs.
May a liar'
.
Mr. Ball: Just a moment. I obpect to that. I object to
the form of the question. I think l\fr. McCandlish will eoncede that it is not proper.
·
~Ir. l\fcOandlish: I said how many times, if at all in effect did he do that.
The Court: The objection is sustained.
Q. All right, sir. When you went there did yon ask l\Ir.
May or Mrs. ~fay 'vhether they had made or circulated
these. statem.ents ·about you and Mrs. Mills 1
A. I certainly did. Ho"rever, IQ. Did you notA. Did you want me to go furtherT
page 562 ~ Q. Just as you wish, Mr. Bowles.
A. I did not do other than ask them about
these statements.
Q. You asked them apout these statements T
A. Yes, sir.
.
Q. But didn't you say in your direct examination here a
few minutes ago that you told lVIr. ~:lr. lVIay you had come
.upon a rather unpleasant mission?
A. I did, sir; and it was.
Q·.. And did you not then say that you asked Mr. May
and Mrs. 1\{ay why they had made these statements about yon
and J.\IIrs. ~Hils Y
A. I certainly did, sir.

B. Agee Bowles v. Ma_e F.

May~

Q. You did not, in your direct examination, indicate at
all, did you, that you went there for the purpose of inquiring whether they had made the statements f .
A. I did not have to do that, sir, because I was convinced
beyond any question, and believed s~ncerely and honestly,
that they hsd; and nothing that they could have said would
have made be believe they had not done so.
Q. Precisely so.
A. Yes, sir.
Q. So that you went to the 1\'Iay home for the purpose of
contradicting· them if they denied what you charged against
Mrs. 1\tlay; is that correct?
A. I do not think you got that impression, did you?
Q. I certainly did.
A. Well, I went to the home for the purpose of having
them state-make these statements and to
page 563 } have them_ retract them. That was my primary
purpose in going there. I did not go down there
to upbraid them. If that had been the sole purpose I would
not have wasted my time on them. I believed these statements, and I felt it was m'y duty to go down there and ask
them to stop it, and to demand an explanation of it and that
they retract them.
Q. How long was it that you had heard from 1\'Ir. Mills
that these statements were being made by Mr. and Mrs. May,
either or both of them, was it before you went down to their
house?
A. It is difficult to say. It was some little time, because
I remember that 1\fr. ~Hils first called my attention to it and
I talked to 1\Ir. lVIills about it, as I have' stated and told him
that if I thoug·ht the statements and gossipQ. I understand that. Can you ans\ver my question, Mr.
Bowles1
A. Yes, sir, certainly.
Q. About how long was it after you heard that statement
before you went to the 1\'Iay house~
A. I was p1·obably think to much out aloud instead of
trying to answer directly. It \Vas some little time, l\:fr. McCandlish. It is quite difficuult for me to fix exactly-it was
some weeks, I kno·w.
Q. Some weeks f
A. It might have been-well, I can't just exactly say
exactly how long it was.
Q. After 1\fr. 1\:fills told you about it the first time a number of week~ elapfoied. Did he tell you about it any more1
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A. I asked :h~Ir. lVIills about it after that still
later after that in the presence of both l\ir. Mills
· and in the presence of Mrs. Mills. I asked about
it again, and the matter was on my mind and I thought it
was unfortunate it should occur.
Q.When \vas it that you asked him about it again with
reference to the time that you went to the ~lay l1ome for
the first time~
A. Just before going there that evening I talked to them
about it that .evening.
Q. That evening!
A. Yes, sir.
Q. Between the first time that ~ir. 1\tiills told you about
this thing· and the time that you went to the May home did
you take any steps, or make any independent investigation, to determine whether the thing·s that had been told you
by Mr. :Wiills were true1 If so what¥
A. I did not, sir. I sincerely believed what Mr. ~fills· had
told me. He had always told me the truth before. I believed
him then. I had no reason to doubt him. I had nothing to
cause me to make any investigation. I did not make any
investigation.
·
Q. Mr. 1\tiills did not tell you that he knew this of his
own knowledge f
A. I did not ask him how he knew it.
Q. Did he tell you that 1\Irs. ]\fay had made the statements
in his presence, or 1\tir. May made any statements in his
presence?
·
A. 1\tir. Mills told me that this gossip was going on and
it was emanatingpage 565 ~ Q. Did he tell you from whom he had gotten
it¥
A. No, sir.
Q. Did you ask him from whom he had gotten it?
A. I do not think so. If I did I am quite sure he would
have told me.
Q. Yes. Yon did not. Did you ask him whether he had
heard 1\fr. May or l\frs. May make these statementsY
A. No. I just finished tell you that he told m:e that he
knew it was heing talked about.
Q. You were satisfied that what he told you wasA. Absolutely.
Q. Absolutely gospel truth f
A. Quite rig·ht, sir.
Q. And what he had told you was that he had heard some~
rumor;. and yon made no investigationpage 564

~
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Mr. Ball: Wait a minute; he did not say that.
The Witness: I did not say that, lir. McCandlish.

Q. Did he or not .tell you he had got some rumor 7
A. That he had gotten these rumors, but he did not, as
I have heretofore told you, state where he got them from.
Q. You did not inquire where he got them from!
A. No, sir; I accepted his statement. ·
Q. Did he tell you it was a matter of rumor t
A. He said he had heard them.
Q. As a matter of rumor¥
A. I do not know that he used the expression "a matter of rumor''.
Q. That is the expression I used .a moment ago.
A. He might have done so, sir.
page 566 ~ Q. And when you went to the May home on
the first visit you had nothing behind you except
the matter of rumor; is that correct¥
A. What do you mean 1
Q. That had come to you by ~Ir~ :Mills.
A. What do you mean having nothing behind me.
Q. Nothing to back up the ·charges you were making
against them except the matter of rumQr that had come to
you from 1\tlr. J\Jiills.
A. It is your conclusion that it is a rumor. I had the
.statement f~mn Mr. ~fills and I did not doubt it; I sincerely
believed it.
Q. I understand that. You have said that that so many
times~

A. Well, you are asking for it again.
Q. You had no writing of any kind?
A. No, .sir; absolutely not.
Q. Then how could you· he so certain, 1\{r. Bowles, that
Mr. lVIay and Mrs. l\iay had made these statements about.
you?
A. Now, you just say that I am repeating these things.
I think I have told you a number of times how I arrived .at
that conclusion, sir. I shall be very glad to tell you again
if yon want me to.
Q. .All right.

1\ir. Ball: Do you want him to tell it again?

Q. Yes; I have asked the question.
A. Well, Mr. 1\Hlls told me that these rumors were current; that they were coming from Mrs. May; and I be-
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lieved his statement, sir. I was convinced o~ it, ·
had no doubt in my mind of it; and I felt it was
my duty to myself as well as my right-that it
was a duty upon me to go down there and ask them about
these things. Had I simply swallowed them down and said
nothing I would not have been doing my duty, in my judgment.
Q. Were you at the Mills home?
A. WhenY.
Q. Between February 21, 1930 and February 25, 1930'1
A. I do not think so, sir. You mean between my first
·vis-it and my second visit to the May home~
Q. Yes, sir.
A. I do not think so.
Q. Can you be certain about that?
A. No, sir; I cannot. I might have gone out there for
something but I do not recall that I did.
Q. Did you know that prior to February 21, 1930 the relations between. the Mills family, ~Irs. Mills in particular,
and the Burroughs family, Mrs. Burroughs in paricular,
had been friendly and cordial?
A. I do not know that I knew anything about their relations one way or the other. The matter was never discussed
in my presence.
. Q. Had you not seen ~Irs. Mills making fri~ndly greetings
,and gestures to Mrs. Burr:oughs at various times before
that?·
A. I recall that once or twice when I brought ~Irs. Mills
from town out to her· home that we passed there, and my
recollection is that ~Irs. Burroughs :was out front. She
usually was out front.
page 568 ~ Q. And what occurred?
A.. And my recollection is there were some
greeting between them. It did not make any impression
upon me, sh. I do not know of any element of unfriendliness that existed.
. .Q. Since February 21, 1930, do you know, or· do you not
know that they have not been speaking to each otherY
A. I have only hearsay ·evidence to that effect.
Q. You have never seen them speak~
A. No, but I do not know that I haveQ. Since that time 1
A. Seen them come in contact with one another.
. Q. · Did you or did you not learn from Mr. Mills, or 1\<Irs.
Mills, . why they stopped speaking 7

. page 567

~
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I do not know that either one of them

Mr. Ball: If your Honor please I object to this on the
ground that it is irrelevant and immater1al.

The Court: Which question is it, the question now unanswered?
1\fr. McCandlish: Did he know why they stopped speaking.
The Court: I ruled that out.
lVIr. McCandlish: All right, sir. We save the point.
Did you not say in your examination in chief that you were
only interested in finding out the person who started these rumors1
A. I thought I had already found Q.Ut. No, sir; I did not
say I was only interested in that. I was interested in my
belief that ~Irs. 1\'Iay had made them; and I was
page 569 ~ interested in going down there and asking her
to discontinue them, asking some explanation of
it; and then when she and lVIr. 1Iay told me they had not
started them but that they had heard them-that was on the
_second visit-I was interested then, and it took a great deal
,of questioning to find out from them who had told them.
,They finally· told me that the little girl had told them.
. Q. And as soon as you found out that you told them you
_did not believe what they said, didn't you Y
·
A. I absolutely did; yes, sir; and I did n0t, and do not
·
now.
Q. And yet you tell the Court and tell the jury that the
interview was entirely pleasant, agreeable, and so forth.
A. No, I do not think I conveveyed that impression to the
jury, that that interview was one of great sociability, sir.
I said I 'vas positive.
. Q. That when you left the house after telling them that
that they both shook hands very cordially?
1\fr. Ball: No, sir.
A. No, sir; I did not.
1\Ir. Ball: '\Vait, wait, wait!

•

•
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Mr. McCandllish : I will change the question.

Q. You did tell lVIr. lVIay, and you did tell ~{rs. 1\{ay on
occasion of the first visit when they denied having made
these statements that you did not beieve them f
. A. I certainly did; yes, sir.
, Q. And you did that in a cordial, friendly, pleasant way Y
A. Well, I certainly did not do it in the way
page 570 ~ you indicated a while ago where, Mr. 1\{cCan.
dlish, when yon asked if I called them liars. I did
not do that.
· Q. Well, but that was the effect of what you told them,
.wasn't it1
~he

Mr. Farr: Is not that objectionable, may it please the
Court?
: The Court: I think the jury can draw their o'vn conclusion.
. Q. Did you draw any conclusion yourself when you sat in

man's home in the presence of his 'vife and told him that
;he had told an untruth. Mr. Farr: Wait a minute.
11

Q. Did you draw any conclusion as to what that meant,
in your own mind f

Mr. Farr: Just a minute. We object to the form of the
,question. The witness has not at any time testified that h~
.used the word ''untrue". That all he did was to make the
.statement in response to the statement made by Mr. and Mrs.
l\1:ay that they had not made the derogatory statements attrib~ted to them, that he did not believe them.

Q. And after that had occurred, Mr. Bowles, you say that
1\{r. May shook hands with you very cordially as you leftY
A. Yes, sir, on the first interview.
Q. Mr. 1\Iay?
A. Yes, sir..
Q. Shook hands with you cordially?
A. So did Mrs. 1\{ay.
Q. What?
A. 1\IIrs. Mav.
.page 571 r Q. ~Irs. 1\.fayf
A. On the first occasion when I was there boti1
shook hands with me. Both insisted I should come back-o1·
Mr. 1\{ay insisted.
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Q. And when you went back on the second visit, and after,
to your statement, they had told you, or Mr. May
had told you that Helen Mills had spread these things, or
had told these things there, you then immediately charg~d Mr.
1\!Iay with having put these ideas in Helen's head, didn't you f
A. I charged more specifically that 1\tirs. May had beenI do not know that lVIr. 1\{ay specifically told me that he had
talked to Helen, but Mrs. May-I did tell them both that they
~hould be ashamed of themselves. I feel that they should.
Q. Y·es. You think they both should be ashamed of theiD:selves Y
A. Yes. I did not believe them.
, Q. And did you say: "Mr. May, why did you question a
Jittle girl like this Y Did you say that?

!

~ccording

1\fr. Farr: Say that when?
Q. On the second visit.
. A. As to whether I used those exact words, or in spirit
:would not state.
Q. Well, then, 1~fr.

~

Ball: Wait a momnet.

A. Just a moment; but as to whether I used an expression
to convey to him that I 'vas surprised that he should have
questioned, or that Mrs. May should have quespage 572 } tioned the little girl in that manner, I most certainly did, sir.
Q. And in saying what you did you intended to cast obloquy upon 1\fr. May and Mrs. ~fay for their conduct in that
regard, did you not
A. Just tell me 'vhat obloquy is; I am not just quite positive of that particular word.
Q. You intended to impute to them improper conduct
in what you say they had said to this little girl, didn't yoU:f
A. I think it was improper conduct; yes, sir.
Q. I say you intended to do that, didn't you f
A. I intended to tell them that I thought it was highly improper for them to do that; and I think so now.
1\.fr. Ball: There is no dispute about that, is there?
; Q. ~fr. 1\fay did not tell you that he had questioned the
little girl?
. A. Mr. 1\{ay did not telt me that. but-
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, Q. Mrs. May did not tell you that she had questioned. A. Wait a minute-but Mr. May did make it perfectly clear
.that he knew that his wife had questioned her.
· Q. Did Mr. May not say that the little girl had made these
;statements, and did you not cast upon him or his wife, or
both, the imputation of having questioned the girl and trying
to g~t things out of h€r Y
~ A. I certainly did, sir ; c~rtainly did.
·. Q. You certainly did Y
-, A. I think right now that they took that child in there and
they put ideas and words into her head, and drew from her
~statements and facts that did not exist in her mind until they
~put them there. I believe that this moment, sir; and I believed it then when they told me .
.page 573 ~ Q. You believed it then and you believe it now 1
A. Yes, sir.
·
. Q. At the same time that did not make Mr. ~fay angry,
.or Mrs. May-did not trouble them at allY
, ·A. I could not answer as to how angry it made them.
I

(Thereupon, at 11:35 o'clock a. m., a short recess was
.taken. At the expiration of the recess the trial proceeded
1:\S follows :)
1

By Mr. Mc.Candlish:
, Q. Mr. Bowles, which visit was it that you said to Mr. and
Mrs. May, "I don't believe anything you .tell me"¥
· , A. I said on the first visit that I did not believe their state;ments when they said they had never made any of these state. m:ents, never heard any of them, and would not believe them
~f they did hear them.
1
I told them I believed they had made these statements.
· As to whether they heard them or not, I do not know.
~ I did tell them on the second visit that I did not believe
:th-em about the matter, and backed that up by saying: ·"You
have now admitted to me that you did not tell me the truth on
the first oc~asion and, therefore, you cannot expect me toQ. Yes, but on one of these visits you testified in chiefl wrote it down-" I don't believe anything you tell me"·
,Which visit was that?
1
A. That was on the second visit, sir.
. Q. The second visit¥
,
A. And that w·as backing up the fact that they bad admitted
to me that they did not tell me the truth on the first occasion.
I
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;page 574 ~ Q. You say the Mills had told you that Turner
.
had been up with Mr. ~{ay and that he had ordered him off the place Y
A. That is correct, sir.
Q. When did .~fr. 1\Iills tell you that f
A. I think he told me that the evening I went out there
on the 25th.
Q. The evening of the 25th?
A. Yes, sir. J\fy recollection is that that is the first time
I had seen him since the previous occasion.
Q. Did Mrs.A. Now, he told me that the first time I saw him after it
had occurred. I think that is the time; I am reasonably certain it is.
Q. Your heard Mrs. ~fills testify yesterday, and Mr. Mills
testify yesterday~
A. Yes. indeed.
Q. You heard them both testify, did you not, that at the
time lVIr. 1\Iills told you about these alleged statements emanating from the 1\{ays that 1\Ir. ~fills told you he had gotten
them from a ~{r. Purzel. Do you remember that?
A. I heard Mr.· Mills' testimony and now IQ. Did you hear that?
A. I may have heard it. I am not certain in my recollection, sir.
Q. Is it true or not that l\fr. Mills told you he had gotten
this thing from Mr. Purzelf
A. I never questioned ~1r. Mills seriously as to where he
got it from.
Q. I understand you never questioned him sepage 575 ~ riously, but I am asking if you can tell whether
or not that is true that Mr. ~Hils told you he had
gotten these rumors from Mr. Purzel?
A. It may or may not be, sir; I am not certain about it.
Q. You do not know?
A. I answered to the best of my ability, sir.
Q. Did you not say in your examination a little while ago
before we adjourned that you did not question 1\fr. Mills as
to where he had gotten these run1ors and that. you did not, in
fact, know where he had gotten them and that he did not tell
.YOU 'vhere he had gotten them?
A. I did. I am just saying that now.
Q. You say that, that he did not tell you¥
A. I sav I have no recollection of it. You asked me about ..
what he t"estified to here in court.
.
Q. Yes. "\Ve11, you recall he testified that way¥
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A. No, I have just answered that I did not.
Q. You do not recall¥

A. Well, he may have testified that way; the record will
show it.
Q. Yes. As a matter .of fact did ~fr. 1'Iill~ tell you that he
had gotten these things from Mr. Purzel, these rumors Y
A. I have just answered. I said I d1d not know; I did not
questionQ. Do you know or not f
The Court: He said he did not know.
Mr. Ball: Three times he said he did not know.
Mr. ~IcCandlish: There is a little confusion as to what
·
he did, as to 'vhether he kne·w who actually niade
page 576 ~ the statement to him, and I want his answer.
The Court : He answered. He said he does not
recall as to either, whether ~{r. ~fills told him ~Ir. Purzel
told him or ·whether ~ir. 1\IIills testified that Jvlr. Purzel told
him.
The Witness: That is correct.

Q. Do you recall whether or not you asked 1\Ir. Jvlills where
he had gotten these rumors?
. A. No, sir ; I did not. I am sure if I had asked him he
would have told me.
. Q. In discussing this matter after these occurrences, did
you not say that you knew J\tlrs. Jvlay was scared and nervous in the first interview?
1\fr. Farr: Wait a 1ninute; discussetl with whom, Mr. J\!IcCandlisht
1vfr. JvicCandlish: Did he make any such statement.
Mr. Farr: To whomt
~fr. 1\IcCandlish: Well, sir, I want to ask him.
J\tlr. Farr: For the purpose of the record, we have no objection to the form of the question except on this theory, may
it please the Court, that if the purpose of the question be
that of laying a foundation to bring somebody forward then
've submit the law requires that he recall the occasion directly
to the attention of this witness.
J\tlr. 1\IcCandlish: Yes, sir.
The Court: Do you understand the· question now, 1\{r.
Bowles?
The Witness: Yes, sir. I have no recollection of ever having· said anything of that sort to anyone at any time.
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Q. No recollection~
A. No, sir. Now, as a matter of fact, :Mrs. May
did not, to me, appear to be scared to death, or
scared at all. Therefore I could not have very well said
that.
Q. Did you make any mention in your direct examination
of having given a clock to ~Ir. ~!ills and :Arlrs. Mills, or the
familyf
A. I do not kno'v whether I did or not, sir, but as a matter
of fact 1 did give a clock, a small wooden mantle clock at
Christmas.
Q. When did you give it to them~
A. Christmas of 1929; and it was given to the family, given
as much to Mr. 1\!Iills as it was to any other member of the
family; it was given as much to one as to the other.
Q. Did you give 1\Irs. ~iills' boy a gold watch Y
A. A gold watch~
Q. Any kind of a watch!
A. I did not give him a gold watch. I gave him a very
cheap, inexpensive watch on the occasion of his birthday
once. I think the watch cost probably three, or four, or maybe
five dollars. I also gave the little girl a bracelet on her birthday on one occasion. I think it cost about $3. There is n<J
secret about that.
Q. vYhat kind of a braclet was that~
A. What kind of a braclet Y
Q. Yes.
.
A. Frankly, I do uot recall. I do not know of ever seeing
it since-I suppose she still has it if she has not thrown it
away. It was not any braclet of any moment.
Q. Do you recall the occasion on which this bracelet was
presented to the girl Y
page 578 ~ A. I don't recall anything about it except that
it was her birthday.
Q. Were yon present?
A. ~Iy recollection is that I 'Was; yes. I do not see how I
could have given it to her if I was not present.
Q. \Vho brought out the bracelet Y
A. I brougl1t it out. Nobody saw or heard or knew o£ the
braclet until I brought it out on that occasion-as far as
I know they did not.
Q. Do you remember when it was that the Lemon Road
from Great Falls Street up to the entrance of that road of
l\1r. ~Iay and Mr. Turner was graveled?
. A. Do I remember the time that it was graveled?
page 577}
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Q. Do you remember when it was graveled, when gravel
was put on it?
A. I know that it was graveled; yes.
Q. Wasn't that in the early fall of 1929t
A. I really could not answer that, sir. I know that the
road was at one time very bad. It was impossible; and I
know that it was graveled; yes, sir..
Q. :And the other end of the Lemon Road there from Lees·burg Pike into the ~Iills' house has never been. graveled and
at times in the winter is so bad that you can't g·et youh ca1·
through itY
A. No, sir.
· - Q. Is that truef .
Mr.. Farr: What is the materiality of this?
A. The other end of .the road has been graveled, but it
has not been graveled all the way to the Mills'
page 579 ~ home. I have· been over that road but I don't
just recall just how far it has been graveled, but
it bas been graveled quite a considerable ways in, but there is
a short distance that it is not graveled now.
· Q. In the 'vinter of 1929, the fall and winter of 1929, after
the road been graveled up to Mr. 1\{ay's entrance, is it
or is it not a fact 'that on the occasions of your visits to the
Mills' home you would park your automobile at a point where
the gravel stops right there at the Turner and May entrance
.and leave it and walk up to the Mills' home?
A. It .is a fact that on some occasions that the road up
to that point is good. It is only a short distance to the Mills'
home, and that I did on several occasions-! don't know how
~any-leave my car there. I left the light on it. It was on
~ public road and I had a perfect right to leave it there,
sir. There was only a short distance to walk.
.
Q. Would you not on those occasions very frequently leave
it there until between 11 and 12 o'clock at night?
A. Between 11 and 12?
Q. Yes, sir.
A. I don't think I was ever at the Mills' home any later
than 11 o'clock.
Q. Can you be certain about that¥
A. It is very difficult to be absolutely certain about anything, but to the best of my recollection that is the fact, sir.
Q. When you reconveyed this property to Mr. and ]r{rs.
1\Hlls, you referred to the fact that Mrs. Bowles
page 580 ~ signed the deed Y
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A. She did, sir.
, Q. Has Mrs. Bowles been present during these visits?
1\lr. ~{arsh: I object.
The Witness: Just a moment. I would like to answer that
if you do not mind, sir. There is nothing whatever to conceal, Mr. Marsh. l\irs. Bowles has not been here. I was in
Mr. Marsh's office a few days ago conferring with him on this
case. My mother called me on the telephone and said that my
'vife was beingQ. Now. A. ,Just a moment; you asked a question. You are tryiug
to convey to this jury that I am hiding these facts from
my wife; and that is not the fact, and I believe you kno it.
Mr. Marsh: Go ahead, Mr. Bowles. finish your answer.
A. I was in 1\IIr. l\{arsh 's office conferring with him about
this !Case and my mother, a dear old lady who is in her Slst
year, called on the telephone and said my wife was being
taken to the hospital. She had heart trouble and has attack~.
She is not in this court room. My two sons have been here.
One of them is in Georgetown University. He was here yesterday morning and left to ·take his examination. He is
taking his .examination today, and if he gets ·through in time
he will be here. 1\iy other son is a student and is here right
now; and I think the imputation that you make is unfair and
uncalled for, and that you know it.
·
Q. Do you recall the visit that l~rs. Bowles made to Mrs.
~fay's bouse since this suit has been filed 1
page 581 ~ A. Yes, sir; and I told her it was very unwise
for her to :do it. It was not a pleasurable visit at
all and I told her that she made a very bad mistake in going
there.
Q. Did she go with your knowledge'
A. No, sir; she did not.
Q. And at your direction f
A. No, sir; she did not. If I had knownQ. Did you know what oc.curred whe:p she 'vent to Mrs.
lVIay's home since this suit has been filed'
1\:fr. Farr: I object to the question on the ground that it calls
for hearsay testimony.
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The. Court: The objection is sustained.
(Cross examination closed.)
RE-DIR-ECT EXAl\fiNATION.
By 1\{r. Ball :
Q. Mr. Bowles, in answer to Mr. 1'IcCandlish's question
about teaching· ~Irs. 1\Hlls to drive, you said you were teaching her but I do not believe you stated why.
A. Yes, sir. Well, I .was down at Mr. lVIills' house and
the question of her learning to idrive an automobile was being discussed and joked about. J\IIr. Mills and Mrs. l\fills
both agreed that it would beMr. :}IcCaudlish: If your Honor please: I object to repeating statements made by lVIr. and lVIrs. 1\!ills.
Q. Let me ask just at this point was it with the knowledge
and consent of lVIr. lVIills that you were teaching his wife to
drive the machine 1
...~. Yes, sir.
page 582 }- Q. Go ahead.
A. I recall one other thing I did not recollect
at the time we were talking here a while ago-I am glad you
came back to this question-and that is this: lVIr. lVIcCandlish asked me if pn one occasion I left with Mrs. 1\Hlls to
teach her to drive the automobile and that Helen g·ot out of
the car at Mrs. Burroughs' house. I had forgotten entirely
having taught 11er to drive the car, but when you mention
it I do remember it. I had forgotten the details of it.. I do
recall that Helen did get out of the ca.r, but I 'also recall that
·Ned lVIills was also in the car and he did not get out, and
that he ~vas in the car at that time. I just happened to remember it. His mother had to get after him several times
about not talking about it.
Q. How old is Ned
A. How old is Ned?
Q. Yes.
A. I think he is 15 years old~
Q. He is older than Helen, then Y
A. Yes, sir. He is taller than I am~
Q. Where did Helen get out that day; do yon recall? J)id
she go to anyone's house?
A. My recollection is she g·ot out at lVIrs. Burroughs' house,
but I would not be too certain about thaL I do remember
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Helen :got out of the car and Ned remained in it; and she
got out because she said she got nervous and was afraid an
accident would occu:r.
·
Q. ~fr. Bowles, you testifieJ that Mr. Mills told you something about these rumors sometime before the
page 583 }- 21st of February; when he mentioned them to
you at first did he tell•you who was circulating or
originating them f
A. No, sir.
Q. When did you first hear that the ~lays were~
A. Sirf
·
Q. Go ahead.
A. I do not know that 1\1:r. ~Iills ever told me who was circulating them.
Q. Did he tell you, then, who was originating them, where
they were coming from?
A. Yes. He was very clear about that bec~use that was the
thing that we discussed.
Q. I mean was that in the first interview or a later intervie·w that he did tha.t f
·
.l1. ~fy recollection is that he told me at the first interview
that they were coming from Mrs. !tfay. You know it is very
difficult to remember all these details. I have a lot of things
to remember.
Q. Yes.
A. Some other things that I have to keep 011 my mind,
a lot of things not connected with this matter.·
Q. You stated that you parked your automobile at the end
of ·the gravel and left- the lights on while you went up to Mr.
~fills'.

A. Just as I would park it anywhere else.
Q. Left nobody in it 1
A. No, sir. Whenever I get out of my car I always lock
it; and the car was locked then. It is locked now, always is
kept locked.
page 584} Q. Did you ever sit in the car down there with
:Mrs. 1vfills '
.A. Nor anybody else.
Q. You did not know that Dame Scandal was going to put
you and a woman in that car in rumors around the neighborhood~

A. No, sir, I did not.
(Re-direct examination closed.)
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. Mr. McCandlish: That is all, sir.
Mr. Farr: That is our case, may it please the Court.
page 585

~PLAINTIFF'S

TESTIMONY IN REBUTTAL.

Whereupon
CHARLES W. BURROUGHS,
called as a witness by and on behalf of the plaintiff, being
first duly sworn, was examined and testified· as follows :
DIR.ECT .EXAMINATION.
.

-

By Mr. 1vicCandlish:
Q. Where do you reside, Mr. Burroughsf
A. I~ Fairfax ·County, on Lemon Road.
Q. As you leave the Leesburg Pike going into the Lemon
Road yours is the first house on the right!
A. ·Y-es, sir.
Q. It fronts on Lemon RoadY
A. Yes, sir.
Q. How far is your house from the Lemon Rqad Y
A. I should say 75 feet.
Q. Do you recall March 4, .1929, that being inauguration
day, whether you went to the inauguration 1
· A. Y-es, sir.
~· Do you recaii about what time it was you got back from
the inauguration f
·
A. I should judge around half-past four or five.
Q. Arotu1d l1alf-past four or five Y
A. Something like that.
Q. And when you got to the point where you leave the
Le~sburg Pike and enter upon the Lemon Road, in that vicinity, please state if you sa'v anybody there Y
A. Yes, sir. .I saw Mr. Bowles and Mrs. Mills sitting in
a machine on the Leesburg Pike.
Q. Did you drive on in or what did you do
page 586 ~ then Y
A. No, sir. The road was so bad that I could
not drive in. I was leaving the machine out in Mr. Leonard's. I let my family out and we stopped theer.
Q. You say you let your family out?
A. At the end of the road. l.t[y wife and family got out
there at the end of the road and were talking with 1\Iiss McCauley who lived in the house at the time.
Q. What house did she live in Y
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A. Right at· the corner of the Lemon Road and Leesburg
Pike.
Q. Did you observe what Mr. Bowles and Mrs. Mills did
after they left the automobile?
.
. A. They ·got out of the machine and come across, and Mrs.
Mills had her rubbers lying right on the edge of the road
there, right beside the rose bush, and Mr. Bowles helped
her on with her rubbers and they walked on back to the house.
A. Nobody but Mr. Bowles and J\IIrs. J\IIills.
Q. How far was that from J\IIr. Mills' house?
. A. I should judge it is close on to half a mile; in the
neighborhood of half a mile.
Q. Did Mrs. ]\fills make any remark to you?
A. Yes.
Q. Out there 7
A. ·She asked-

Mr. Ball: I object.
The Court: Objection sustained.

Q. Please tell the jury whether or not during the year
1928 and 1929, and up to this occurrence on Febpage 587 r ruary 21, 1930, you have seen Mr. B'owles driving
by your house in his automobile Y
A. Y~s, sir.
Mr. Ball : Just a moment, if your Honor please ; that is
not rebuttal of a thing .
..

Q. Since the time J\IIr. Bowles has been coming out there
please state if you saw 1\Ir. Bowles and Mrs. Mills driving
in an automobile together?
A. Yes, sir.
Q. How frequently?
A. Several times ; I should say 50 or 100 times.
Q. Which way would they go-the same way every time Y
A. No, sir. Sometimes he would be going out with her;
some times bringing her in.
Q. Do you know 1\ir. Bowles' car?
A. Yes, sir.
Q. Do you know l\{r ~ Bowles Y
A. Yes, sir.
Q. Did you know Mr. Bowles at the time?
A. Yes, sir.
Q. How long have you been kno,ving Mrs. J\IIills?

-----
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, A. I have been knowing her personally for the last three
and a. half or four years.
Q. Did you ever see ~Ir. Bowles driving by going in the
direction of the Mills' house by himself~
•
A. Yes, sir.
Q. And 'vithin a period of time of from 10 to 30 minutes
thereafter would you see anybody leaving tile Mills' house?
A. I have seen 1\'Ir. :Wlills and the children
page 588 ~ come out.
Q. "\Vhich way would they be going?
A. Going out.
Q. And how long would that be after Mr. Bowles had
gone inT
A. Sometimes it would be 15 or 20 minutes; sometimes an
hour.
Q. How many times have you seen that car since it has
been coming out there¥
A. Several times.
Q. Do you recall Christmas of 19'29, whether Mr. Mills was
at your house Christmas evening~
· A. Yes, sir.
Q. Who was with him?
A. It was Helen and Ned and him. Helen and Ned was
over there and he came over· after them.
Q. How long did he stay over there at that time?
A. I should judge half an hour.
Q. Was it dark while he was over there~
A. Yes, sir.
Q. What if any statement did he make about who was
trimming the Clu:istmas tree a.t homeY
~{r.

Ball: I object to that.
The Court: Objection sustained.

Q. Had you ever known Mr. Bowles to go to the Mills home
twice the same day?

A. Yes, sir.

1\fr. Ball: What is that in rebuttal of, Mr. McCandlish 1
1\{r. 1\icCandlish: It is in rebuttal of Mr. Bowles' testimony
that hepag·e 589 ~ .Mr. Ball: He did not say he had not been; he
said he did not recall being..
.
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Q. Can you tell the jury at what hour in the day or night
Mr. Bowles would leave the Mills' home t
A. It would be at different times, all the way between
four and five in the evening and eleven and twelve at night.
Q. You say you have known Mrs. Mills for three or four
years. Do you know her general reputation for morality in
the community in which she lives 1
1\{r. Farr: Her morality, or immorality? I do not know
whether I have any grounds of objection or not but I do not
think1\{r. 1\{cCandlish: This was all gone into very fully.
The Court: Testimony was put on by the defendant as
to her morality.

Q. Do you k:u'.>w her reputation for morality!
A. Yes.
Q. What is it Y
A. Bad.
Q. Do you know what her reputation is in the community
and in theA. Yes.
Q. And what is it?
A. Bad.
Q. I will ask you this, 1\ir. Burroughs, in response to a
challenge made by Senator Ball yesterday afternoonMr. Ball : I did not know I challenged anybody.
1\ir. :NicCandlish : Have you ever heard of any
page 590 ~ men connected 'vith 1\IIrs. Mills, as going with her
and visiting her.
Mr. Ball: I object. As I understand it you can prove general reputation but you cannot go into specific details•

•
The Court: The objection is sustained.
(Direct examination closed.)
CROSS EXAMINATION.

By :Nir. Farr:
Q. How old ~re you·?
A. Forty-two.
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Q. You are not on good terms with Mr. and Mrs. Mills,
are youY
A. ·Yes, sir.
· Q. You are!
A. As far as I know I am.. Mr. ~fills and I speak to each
other wherever we meet.
Q. On friendly terms Y.
A.. Mr. Mills; yes, sir; and ~Irs. Mills-Mrs. ~Iills don't
speak. but her husband and I speak.
Q. And is Mrs. Burroughs who testified here your wife Y
A. Yes, sir.
Q. She is not on friendly terms with the Mills family, is
·sheY
A. Well, she has not been since Ivirs. Mills stopped speaking to us.
.
Q. I understand; and when did that take place, how long
back?
·
A. On the 22nd day of February.
Q. What do you do for a livelihood beyond
page 591 ~ spying on the Mills family Y
Mr. McCandlish: I object to the question, if your Honor
please.

,.
!

Mr. Farr: I will withdraw the question. What is your
vocation, sir?
A. I am a carpenter.
Q. And you do carpenter work in the day time Y
A. Yes, sir.
Q. Regularf
.A. Yes, sir.
.
Q. Where were you working during the year 1929 Y
A I wo.rlred at the Tech High School part of the time.
Q. Were you continuously employed during the year 19291
A. Yes, sir.
·
Q. Where else besides the Tech High School Y
A. At 2nd and R Streets, Northeast.
Q. Where else, sir Y
A. I was at the Japanese Embassy in the 2500 block on
Massachusetts Avenue for the last year.
Q. Where else!
A. Those are about the only two jobs I have been on.
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Mr. McCandlish : He said he had been there for the past
year, Mr. Farr .
. Q. In whose employ were you when you were working at
the Tech High School Y
A. ~Ir. Burroughs.
Q. What relation, if any, to you, sir Y
A. None whatever.
page 592 } Q. And in whose employ were you when you
were working on the other buildings Y
.A. The same one.
Q. You have only had one employer, then, during the
entire period Y
A. Yes, sir.
Q. At what time would you go to work in the morning!
A. Half-past seven.
Q. You would leave home at what hour!
A. Around quarter to seven; between half-past six and
quarter to seven.
Q. And you left your 'vork about what hour?
· A. Between half-past four and five.
Q. And you worked during the week days Y
A. All except Saturdays.
· Q. You did not work on Saturdays Y
A. No, sir.
Q. Your observation of the matters that you have detailed
here were predicated, then, on what you observed on Saturdays and Sundays 7
·
A. And evenings and afternoons.
Q. And evenings. What led you to be particularly interested?
Mr. McCandlish : Did you get that, 1\{r. Stenographer, evenings and afternoons Y

Q. Did you say what afternoons other than Saturday after-.
noon and Sunday afternoon Y
A.. I came home between 4 :30 and 5 o'clock.
Q. What time did you quit work in Washingpage 593 } ton 7
A. 4 o'clock.
Q. How long did it take you to get from the placo where
you were working on the Japanese Embassy to your homeY
A. I could get home in about half an hour.
Q. Half an hour?
A.. Half an hour or 35 minutes.
Q. You were driving your carY
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A. Yes, sir.
Q. Do I understand you to tell the jury on your oath,
Mr. Burroughs, that ~fr. Bowles was ever at the home of
Mrs. Mills on Sunday during the years that you detailed¥
A. No, sir.
Q. He never was there on Sunday t
A. Not that I kno'v of.
.
Q. So we can exclude from your observ8Jtion all Sundays?
A. Yes, sir.
Q. That narrows it down to evenings and Saturday afternoons after you returned from work t
A. Yes, sir.
Q. Now I am going to ask you whom you first told about
this automobile that was standing, you say, on the side of the
·Leesburg turnpike.
A. Yes, sir.
Q. What kind of a road is the Leesburg turnpikeY
A. It is a macadam road.
Q. A public highway t
A. Sure.
Q. One of the prominent roads of the county 1
A. Yes, sir.
·
page 594 ~ Q. To whom did you first convey the knowledge that you saw that machine sitting there you
·say between 4:30 and 5 on the ·evening of l\1:arch 4, 1929·?
A. Yes, sir.
Q. Yes, sir, what~ Did you get my question, to whom did
you first tell that?
A. I did not tell . anyone.
Q. The first one you ever told was this jury here~
A. No, I did not say that.
Q. I want you to take your tim·e and tell me the first person you e-ver told about taht.
A. I don't remember.
Q. Yon don't remembert
A. No, sir.
Q. You must have told somebody or nobody would have
known enough to ask you about it. "W11om did you first tell;
did you first tell ~Ir. l\{c0andlis"4?
A. I told 1\ir. McCandlish.
Q. ~Ir. ~Iay has been to your home and interrogated you
about these matters you have detailed, hasn't he?
A. He asked me what I saw.
Q. And how many -visits has he made to your home and
discussed this case with you t
A... I don't know ..
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Q. So you can tell the jury, and do tell tme jury under
oath that you have seen Mr. Bowles' car go by your p~ace
50 or 100 times 1
A. Yes, sir.
Q. You are on very cordial relations with Mr.
page 595 ~ and ~irs. I\iay, are you not?
A. No more than any other neighbor.
Q. No more than the J\tiills, are you 1
A. Not at the time before Mrs. Mills stopped speaking.
Q. I am talking about this time ; I am talking about the
time you are sitting right there in that chair and telling the
jury you told 1\{r. May and Mr. ]l!cOandlish about these things
·
Do I understand you1\fr. McCandlishr : I object to the. question.
Q. Do I understand you to say that on those occasions
you detailed these conversations, and now, that you are on
just as cordial relations with Mr. 1\Iills as you are with Mr.
and 1\tlrs. May 1
Mr. 1\fcCandlish: I object. This witness has stated that
1\tirs. J\IIills has not spoken to him since February, 1930. Mr.
Farr, I think, will recall that. Now he places before the witness a question carrying the intimation that he may be on
friendly terms.
1\{r. Farr: I am trying to test the bias of the witness.
Mr. Ball: He said he and J\IIr. Mills were on very friendly
terms.
J\tir. Farr: You can ask about Mr. lVIills.

Q. 1\Iy question, 1\fr. Burroughs, is : Do you tell the jury
that at the time you are testifying and at the time you say
you told 1\fr. 1\fay about these things that you are as friendly
and cordial terms with J\IIr. Mills as you are with Mr. May?
A. Yes, sir.
Q. Absolutely?
A. Yes, sir.
page 596 ~ Q. Let me get back. Where did the interview
between you and Mr. May first take place, Mr.
Burroughs, about these matters 7
A. That is way back.
Q. Way back; all right, sir; I am asking you when.
A. 1\{aybe during 1929, something like that.
Q. June, 1929!
A. No, no.
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Q. I did not understand your answer.
A .. We had talked about it from along in 1929 or 30.
Q. What time did you begin talking about it in 1929 Y.
A. I can't recall.
Q. The winterY
A. No, I think it was during the spring or summer.
Q. The spring or summer. Where did the ·first conversation take place Y
Mr. McCandlish: If your Honor please he has asked that
question. The Witness: I don't remember.
Mr. McCandlish: This is the second or third time the witness has said he could not recall.
The Court : I do not· recall this particular question being
asked.

· Q. You say the best you can say is that it was the spring
·of 19297
A. Somewhere around there.
Q. Can you tell us where the conversation took ·place?
A. No, sir.
Q. Who started it 1
·page 597 ~ A. I do not lmow that.
Q. Do you know whether you brought it up or
Mr. May?
A. No, sir.
Q. Where was the conversation that followed that in 1929~
A. I 'don't know.
·
Q. You don't know Y
~. ~o, sir.
Q. ·You do not know where you and ~{r. May in the spring
of 1929, you say, were discussing what you regarded as the
improper conduct between Mr. Bowles, the defendant in
this case and the wife of your friend, your good friend, Mr.
Mills?
A. I do not know where it was discussed. It was just
n~ighborhood .gossip. ·
Q. Neighborhood gossip. Were you gossiping about it Y
A. No.
Q. Did you gossip?
A. I 'vas . talking-the rest of the neighbors, and one ·
another around-it was the talk of everybody talking about

it.

Q~ Did you gossip about it while you were driving to business in your machine?
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A. When they would talk to me I would talk to them.
Q. Who are some you talked to about it 1
A. Well there wasQ. You said Mr. May. That is one. Who else, ~Irs. May Y
A. Yes.
Q. All right, sir. Who else 7
A. Well, it would be the Collins, Nelsonspage 598 ~ Q. Collins and Nelsons f
A. Leonards.
Q. Leo nards; all right; who else¥
A. That is all right in that immediate neighborhood.
Q. Did yon talk to the Kirbys 7
·
A. No.
Q. Never mentioned it to the l{irbys 7
A. No, sir.
Q. Never heard it discussed Y
A. No, sir.
Q. Mr. TurnerJ
A.. No, sir.
Q. Of course you discussed it with Miss McGauley?
A. No, sir.
Q. You did not?
A. No, not when it first came out at all.
Q. I see. N o'v we will get down, 1\{r. Burroughs, I understood you to tell the jury that you could say on oath and
did say on oath in response to a question frm ~{r. McCandlish that you had seen ~{r. Bowles and Mrs. Mills in Mr.
Bowles' car between 50 and 100 times?
A. Yes, sir.
Q. Going to and from the Mills' homeY
A. Yes, sir.
Q. All right, sir. Tell me how many of those times were
at night¥
A. I could not tell you exactly.
Q. I want you to take just as much time as you need, Mr.
Burroug·hs, and tell me the date of one of them.
page 599

~

Mr. ~IcCandlish: The date!
1\fr. Farr: The date I am asking for, yes, sir.

Q. The date. of any one of those, Mr: Burroughs; and take
your own time; we have time enough to spend on that, sir.
. A. The -22nd of February is the only time I saw him and
her out that I could give the date.
Q. The 22ud of February?
A. Yes, sir. I can give you that one date.
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Q. And what hour of the day 'vas that 7
A. As I told you before, between half-past four and five
o'clock.
. Q. The 22nd of February-you do not mean the 4th of
MarchY
A. The· 4th of March.
Q. Yes, sir. So it was the 4th of March f
A. The 4th of ~Ia.rch.
Q. Why do you say that it is the 4th Y
A. Because it was the 4th of 1'Iarch.
Q. How do you ~ow it 1
A. Because it was inauguration day and it was the date
I was downQ. But that was not my question. You told Mr. McCandlishQ. Who started it f
A. You said that date.
Q. That you had seen 1\fr. Bowles' car going to and fromA. Yes, sir.
Q. Mr. Mills' home with both of them in it, Mr. Bowles
and Mrs. 1\fills between 50 and 100 times.
pag·e 600 ~ A. Yes, sir.
Q. Now, you say the car was out on the pike
that day on the 4th of March, 1929.
A. Yes, sir.
Q. It could not have gotten in. Now I am asking you
to .tell me the day or the date of any one of those 50 or 100
times that you have so glibly testified to.
Mr. ~{cCandlish: The witness has just give you a specific
date, naming the 4th of March.
1'Ir. Farr: His aniwer is not responsive to my question.
~Ir. l\IcCandlish: Because you are asking for something
he ca.nnot give.
Mr. Farr: I am asking for something he cannot answerf
Mr. NicCandiish: Yes.
Mr. Farr: If I have asked that I am done with that end of
it.
Mr.. McCandlish: I do not admitMr. FaiT: Do you expect the witness to say thatMr. l\IcCandlish: I expect the witness to say that he could
not undertake to give the dates or the months, or the year
when he saw ~fr. Bowles travel in and out with ~frs. Mills.
l\Ir. Farr : This 50 or 100 times.
~Ir. McCandlish: Yes.
Mr. Farr: Has ~Ir. McCandlish correctly-
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Mr. ~IcCandlish: He did give the year, I believe.
Mr.. Farr: Has Mr. McCandlish correctly stated your testimony?
The Witness: Yes.
Mr. Farr: That is your testimony from the lips
page 601 } of ~Ir. ~IcCandlish, th~n. All right, sir.
~Ir. McCandlish: want to qualify what I said
about the year.
The Court: I think when he originally made the statement
50 or 100 times he said that it was in the year 19,29, unless
I am greatly mistaken.
The Witness: 1929 and 1930.

r

By J\IIr. Farr:
_ .
Q. Do you want to modify your testimony now. on Mr. McCandlish's statement 7
A. It is just that I can't remember any one date that he
come in that I saw him and her paf:is the house.
Q. But you are quite positive it was 50 times Y
A. Yes, sir.
·
~Q. Was it as much as 60?
A. Yes, sir.
Q. Would you say it was as much as a hundred?
A. Somewhere between 50 and 100.
Q. Eomewhere between 50 and 100?
A. Yes, sir..
Q. So you cannot recall except they were during the
years-what years did you sayY
A. '29 and '30.
Q. '29 and '30!
A. Yes, sir.
Q. You cannot recall the month, the week, or anything
of the kind,. can you'
A. :1\{ost any month could be named.
Q. 1\{ost any month f
.
page 602 } A. Not the date; I cannot give you the date.
Q. How far did I understand you to say it was
from your home to the :Niills' home?
A. I should judge less than half a mile from my home to
the ]\!fills' home.
Q. And I understood you to tell the jury that you had
seen ]\llr. Bowles' car go to Mr. Mills' homeY
A. Yes, sir.
Q. Clear into the home t
A. Yes, sir.
Q. And that a short time thereafter on several occasions
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in the same ten or fifteen months, you, standing at your place
had seen Mr. Mills and his children leave his place Y
A. Yes, sir.
Q. Now, will you give me the date of any one of those!
. A. Can't.
Q. Can you tell me the year Y
A. '29 and '30.
Q. '29 ·and '30T
A. Yes:
Q. Could you give me the season Y
A. No; it was several times.
Q. How many times Y
A. I could not say exactly.
_Q. You, half a mile awayA. Yes, sir.
Q. Yon, .shading your eyes, possibly and craning to see
just exactly-is that it~
A. No, sir.
page 603 } Q. You, of course, knew it was Mr. Mills that
left
A. Yes, sir.
Q. How was he clad, do you know Y
A. He -come right by the house.
Q. Was that on all three occasions?
A. More than that; he came right by the house.
Q. Sou claim it was on more than three occasions that
you ~·aw thatY
A. Yes. I said there was 10 or 15 times.
Q. You say 10 or 15Y
A. Yes, sir.
.Q. Now, I a:qt going _to take ,just a little of your time to see
if you can tell Die- when the first of the 10 or 15 were.
A. I could not tell you the date.
Q. You could not tell me the date of any of them Y
A. No, sir.
,
Q.. Could you tell me the ~onth T
A. Several in· between-I could not.
Q. You cannot tell me whether _it was 29, or 30, or 28Y
A. I said 'it was 29 and 30.
Q. 29 an([ 30Y .
A. Yes, sir.·
.
Q. During the -·24 months of that period?
A. Yes, sir.
Q. Do you know where Mr. Mills and the children wero
go~ngf
·
l1.. I- do not.-
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Q. He had all the children with ·hlm, ·df course, ·on those
·occasions t

page 604 }

A. Yes, ·sir.
Q. How many children has he 1

A. Two.

Q. That is Helen and the boy Ned 1
.A. Yes, sir.
•
.
:<e. Are yon posi:five ·o':f 'that, ~fr. B·ui'ToughsY
.A. I am.
Q. Of conTse you aTe ·positive.?
A .. Yes, sir.
·Q. When did you firs~ tell anybody about that?
.
A. I don't know as I told anybody but Mr. McCandlish.
Q. When did you tell Mr. McCandlish?
A. When he came to rny house to see me.
Q. When was that?
·
A. Some time about three weeks ag·o.
Q. Did Mr. May accompany hhn?
A. No, sir.
Q. He came by himself; ]\olr. 1\{ay was not with Mr. 1\teCandlishY
A. No, sir.
.
Q. lie never was 1
A. Yes, sir, the last time Mr. 1\II~Candlish was there M1.
!'lay was.
.
.
Q. You never told 1Ir. ~fay by himself anything about these
10 or 15 visits that you are telling us about now were made
at ~Ir. 1\iills' home, these 10 or 15 ~ccasions when Mr. Mills
took l1is children and left the premises?
A. I have told Mr. May; yes, sir.
.
.
Q. You did tell Mr. May; and you told Mr;
page 605 } 1\{ay repeatedly before you ever told Mr. 1\fcCandlish, and that is why Mr. 1\IcC'andlish came
to see you about it, wasn't it 1
1\{r. 1\fcCandlish: How does he know why I came to see
him, Mr. Farr 1
1\{r. Farr: I will agree that yo11, sir, probably c~n tell why.
Mr. 1\IcCandlish: He didn't kno'\y anything about why I
went to see him except to talk to him as a witness in the
case.
The Court: I think the objection is . good.
Mr. Farr: All right, sh-. But you had, as 1 understand, told
Mr. May repeatedly about these· iO or 15 occurences aside
from Mr~ N.fcCandlish, and; ~fr. May came down there generally to interview you ; is that correct f

422

Supreme Court of Appeals of Virginia.

A. I spoke to him about it.
Q. I understood you to say that Mr. Bowles had also left
the Mills home as late as 11 o'clock at night¥
1\. 1res, sir.
'
Mr. Ball: As late as 122
Q. 11 or 12. That must have been some Saturday night
because you certainly would have gone to bed in time to get
some sleep for the next day's work, wouldn't you 7
A. Not necessarily.
Q. ·Can you give me the date of a single one of those instances7
A. No, sir, I cannot.
Q. Can you give me the monthf
A. No, sir; I do not know that I can.
Q. In order to be specific I just want to ask you
pag·e 606 ~ a couple of questions to see if I understand your
testimony. You gave us the date of March 4,
1929~

.A. 1[es, sir.
Q. And Christmas Eve, 19291
A. 1[es, sir.
Q. On Christmas Even, 1929, you say he was at your
home?
A. Ray Mills and his .two children.
Q. Ray, and Helen, and the boy, Ned~
A. 1[es, sir.
Q. What time did they arrive¥
A. The children came there early in the evening, I should
judge around five or six o'clock, something like that. I cannot recollect just the hour.
Q. And what time did they leavef
A. I should judge around half-past-about 8 or 9, something like that.
Q. Between 8 and 9 o'clock Y
A. Yes, sir.
Q. The father came after them Y
A. 1[ es, sir.
Q. Do you know who was at his home when he came after
themY
A. He told me that 1\ilr. Bowles was.
Q. All right, sir; and you are quite positive about that ..
How long did l'tir. Ray Mills stay there?
A. He was there I should judge an hour or an hour and
a half.
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Q. He got there, then, around 7:307
A. Yes, sir.
Q. And left between 8 and 9 f
A. Something like that.
.
Q. Of course, you had no difficulty. in determinging who was
in this car as it passed there ; you knew that Mr. Bowles
was in that car. vVouldn't it be quite dark at 11 or 12 o'clock?
Where were you 1
A. I would be in my bed .room or I would be outside ·some- .
times.
Q. At that hour of the night f
A. Yes, sir.
Q. And you paid, of course, particular attention to this car
going by to see who was in it Y
A. Yes, becauseQ. You were interested?

page 607 }

Mr. 1\fcCandlish : Just a moment.

Q. 1\fy question was you were on these nights between 11
and 12 that you were unable to give me any idea of the date
of when you saw 1\tir. Bowles when he was leaving the Mills
house at that hour.
A. I told you sometimes I would be in the yard and sometimes in the house.
Q. That must have been in the summer, wasn't it; you
would not be out in the yard during the winter time at that
hour?
A. During the summer.
Q. What would 'vould you be doing at that hour?
A. I would be sitting up listening to the radio.
page 608 } Some stations don't come in good until 12 or 1
o'clock some nights .. .-~
Q. 1\fr. 1\IcCandlish asked you if you knew Mrs. Mills' reputation for morality, and you responded bad.
A. Yes, sir.
Q. What is reputation Y
A. It is standing· in the community and other communities.
Q. When did you hear any discussion of Mrs. Mills' reputation for morality?
A. Five or six years ago.
Q. All rig·ht, sir. Down in that community down there?
A. Not right where I am living now; no, sir; in Ballston.
Q. In Ballston Y

A. Yes, .sir.
Q. Where was she living at ~h~t -time~
A. Doubtless .up .there .where she is li:ving now.
Q. Without going into detail I want you .to tell ,me -with
w:hom .you thad discussed:-

·. Mr. McCandlish.: You -m~an this occasion we -are talking
aboutt
·
-. Mr. Farr: Let .me ,finish .my question:, s1r, and -possibly you
will understand it better. Read the question as far -~s I
· have gone, please.
· ·
l!1:he Rep.ox.ter (r.eading).: ·"Q. Without going into detail,
I want you to tell me with :whom you had discussed''-

Q. (Continued) the reputation of Mrs. Mills for ·morality
in the present vicinity, right in the neighborhood down there
where she lives-!
page 609 ~ A Well, the Leo nards, Ca.rlins.
Q. Whom else!
·
A. The J\{ays.
Q. The MaysY
.A. Yes. · ·
Q, You' mean Mr. and Mrs. May, the plaintiff in this caseY
.A. Yes.
{Cross examination closed.)

RE-DIRECT EXAMINATION.
By Mr. McGandlish:
. ···Q. The dis~ussion t~at yon say yon heard, that the Mays
.·heard, this was all before or after February, 1930 Y
A. After.
·
Mr. Ball: You mean th~ reputation for morality!
]lfr. McCandlish: Yes, sir.
(Re-direct

examina.~ion

closed.)

RE-CROSS EXAMINATION.
By Mr. Farr:
·Q. Didn ~t yo:u just say that you were discussing it with
Mr. May in the spring and summer of 1929 Y
. A. I didn't say about ]..Irs. Mills' morality.
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Q. Oh, you didn't use the word "morality".
Mr. McCandlish: He said he didn't say about Mrs. Mills'

morality at that time.
1Yir. Farr: 1\fr. 1\'IcCandlish, if you want to testify, come
around, sir.

Q. Yon say now that you did not discuss the reputation of·
Mrs. Mills' for morality with 1\fr. May until when?
A. After this 22nd of February.
page 610} Q. And where was that discussion!
A. At different times; I don't know.
Mr. Pickett: If your Honor please, that was all gone into
on cross examination.
]\rfr~ Farr : My dear friend, .this is in response to a question which your associate, or your senior, asked.
Q. When was that first discussion after February, 1930 f

A. I don't know
date.
Q'. Do you recall
A. No, I do not;
Q. Do you know
house1
A. I do not.

exactly; .I could not give you the exact
where it took place'
no, sir.
whether it was in your house or their

(Re-cross examination closed.)
(Thereupon, at 12:55 o'clock p. m., a recess was taken to
two o'clock p. m.)
page 611}

AFTER RECESS.

The trial was resumed at hvo o'clock p. m., pursuant to the
recess.
Whereupon
R. E. KENDRICK,
called as a witness by and on behalf of the plaintiff, being
first duly sworn, was examined and testified as follows:
DIR.ECT EXAMINATION.
By Mr. 1\IcCandlish :
Q. What are your initials?
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.A. R. E.
Q. Where do you reside Y

A. Falls Church, Virginia.
Q. And have resided there how long·?
A. Nineteen years.
Q. vVhere are you employed; what is your occupation T
A. 'rhe United States Postal Administration as supervisor
in the city post office.
Q. And you have been there how long?
A. Twenty-four years.
Q. Do you know ~Irs. ~Iay, the plaintiff in this caseY
A. I do.
Q. And do you know her husband, Mr. May Y
A. I do.
Q. How long have yon known them, Mr. Kendrick?
A. I have known 1\Jir. 1\{ay approximately 12 years, and
1\{rs. 1\iay I would say two and a half years.
Q. During that time did you come in contact with them
more or less frequently¥
A. Very frequently.
Q. Do you know 1\ir. May's reputation for
page 612 ~ truth and veracity in the community in which he
lives?
A. I do.
Q. What is that reputation~
A. It is g·ood.
Q. Based upon that reputation would you believe him on
oath in a matter in which he is personally interested 7
A. Positively I would.
Q. Do you know 1\!Irs. J\IIay's reputation for truth and veracity in the community in which she resides?
A. I do.
Q. What is her reputation f
A. It is also good.
Q. Would you believe her on oath in a matter in which she
is personally interested'
A. I would.
Q. Do yon know 1\{r~. 1\{ae 1\iills 1
A. Do I know Mrs. Mae Mills?
Q. Or 1\II r~. Mills'
A. I have never met Mrs. Mills. I have had her pointed
out to me since I have been out here, but I never personally
met her.
Q. You have seen her before you came out here, while you
said you never had met her ; do you kno'v where she resides,
Mr. l{endrick?
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.A. Y·es,
Q. And
hood who
.A. Yes,

sir.
you come in contact with people of that neighbordo know l\frs. Mills~
- ·
occasionally.
Q. And you reside about how far awayY
page 613 } A. I have never measured the distance, ·Mr.
~IcOandlish, but I would say it would be nearly
two miles.
Q. Do you know Mrs. l\Hlls' reputation in the community
where she resides for morality 1 Do you know her reputation for morality~
A. It is not the best.
(Direct examination closed.)
CROSS EXAMINATION.

By Mr. Ball:
Q. 1\Ir. Kendrick, 1\!r. May drives to town and back with
you every day, doesn't he?
A. Yes, sir.
Q. Rides yith you'
A. Yes, sh·.
.
Q. 1\irs. May used to before she was incapacitated bring
·him down to your house and he would get in your machine
and you would drive him to townY
A. Yes.
Q·. ·You drove him back out?
A. Right, and she would meet him.
Q. You work in the same place?
A. In the same place.
-Q. You are close intimate friends?
A. We are good friends.
Q. And how long has that been going on, 1\Ir. Kendrick?
A. That I have been travelling back and forth with him1
Q. Yes.
A. I want to fix the date as nearly as I can. I would
say I have driving 'vith him the best of two year:s.
page 614 } Q. The best part of iwo years.
A. I have no dates, understand.
Q. Yes. That has been a daily proposition, every day?
A. With some few exceptions.
Q. Yes.
A. Yes.
Q. Of course I mean with some few exceptions. How long
have you been working in the same building with him.Y
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.4. I said I had known him 12 years, and that time he has
been practically all the time· in the city post office. I have
been there 24 years.
·
Q. ·You never knew Mrs. May until two and a half years
ago, as I understand yout
A. I did not.
Q. Do you visit o.at on the Lemon RoadY
A. Yes, sir, occasionally.
Q. Whom do you visit out there Y
A. I have been to Mr. Turner's house on one or two occasions; I have been to Mr. May's house ..
Q. On one or two occasions Y
A. Yes. I have been up to Miss McCauley's, but she was
not there at the time I came by.
Q. When did you go to her house, }fir. ICendrick?
A. That has been some time ago.
Q. What do you mean by some time ago?
A. I cannot say; that was probably I would say three
.m.onths ago, something like that.
Q. Was that in connection with this case in any way Y
A. None whatever.
page 615 ~ Q. Whom did you go there withY
A. I was there on the occasion of a fire.
Q. FireT
A. A case of fire around the place.
Q. You are connected with the fire department of Falls
Church?
A. Yes.
Q. And you went out there to a fire Y
A. Yes.
Q. When you went to Turner's did you go to a fire or socially1
A. That was at Mr. Turner's.
Q. Yes.
·
A. It followed directly the fire at which Mr. :May lost his
house.
- ' Q. You went out to the lVIay fire, did you; were you out
.there that night?
A. I think I was at the office at the time his place burned.
Q. Did you go to Mr. Turner's?
A. The Sunday following.
Q. Did you go to ].{r. Turner's to see the Mays, or did
you go there to see the Turners f
A. I went there to see if I could assist in any way in the
construction. of the house.
·
Q. As a friend of Mr. May's?

B. Agee Bowles v. Mae F. May.

429

A. Mr.. May had no house; it was in ashes.
Q. That is right. Now, who ·else have you visited on tbat
road, anyone else?
page 616} A. Not on that road; no, sir.
Q. How many times did you say you had been
to the Turner's?
·
A. Once.
Q. Once to Miss McCauley's. She was not home on the
occasion of the fire; you went to Turner's, went to the May's
who were there at the time of the loss of the May home; is
that correct!
A. Let me get that last question, Mr. Ball.
Q. I say you went to Miss ~fcCauley's once and she was
not home; and you went to Mr. Turner's once to see the
Mays and talk about their lossY
A. Yes, sfr.
Q. That is correct, isn't it? And outside of that the only
house you vis.i.ted at all on Lemon Road is the home of the
Mays. Is that correct 1
A. 'rhat ls correct.
Q. You kno'v that Mrs. Mills lives on Lemon Road?
A. Yes.
Q. Where did you get this information about her reputation~ I understand you to say you know it in the community.
·
A. It is general community understanding.
Q.. You have only talked with one person there about it,
haven't you Y
A. Not necessarily' in the immediate community.
Q. Who have you talked to in the immediate community
about it?
A. I decline to answer that question unless repa.ge 617 } quired to do so by the C'ourt.
Q. Well, sir, it is with some reluctance I press
it, Mr. Kendrick, because it is a very vital thing in this case.

The Court: He will have to answer the question.
A. In the community?
Q. Yes, sir.
~r.

¥cCandlish: No, sir; anywhere.

Q. _I am talking about the community, now. You can ask
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about other places but not while I am examining him. I
am asking about the community now, sir.
A. In the community first I will give the nameQ. I mean the community on Lemon Road.
A. All right.
Q. With whom you talked there about it.
A. ~{rs. Hall.
Q. When were you talking to her about it; where did you
see herT
A. Where was she?
Q. Yes, sir.
A. I can't answer that question as to where she was at
.the time.
Q. How many times did you talk to her about it¥
A. I have spoken to her several times.
Q. Several times 1
A. Several times, but just the location of the place I do
not know. It may have been up at her house; I do not know.
I have never been in the house, but I have been up to her
house several times.
page 618 ~ Q. Does she live on the Lemon Road1
A. No, sir.
Q. SirT
. A. No, sir.
Q. What wa~ the occasion of your talking to her about it Y
A. I desired to ascertain something- of the talk I had heard
which had not come to me in its beginning through either
Mr. or Mrs. May.
Q. Why do you volunteer thatt Nobody has asked you
about that yet, have they, about coming· through Mr. or Mrs.
May.
A. Well, you probably would ask me.
Q. What?
A. You probably would ask me.
Q. I probably 'Yould, and you are anticipating thac I am
going to ask you about 1virs. :Niay's condition. You had
heard about this, then, before you heard it from Mrs. Hall;
that is right?
A. About the character of Mrs. Mills?
Q. Yes.
A. I have heard it also discussedQ. I say before you heard itMr.

Ban.

~IcCandlish:

Just let him answer the question, Mr.

Mr. Ball: Absolutely.!

Answer the question I asked-
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before you talked to l\Irs. Hall whether you talked with somebody else!
A. I did.
page 619 ~ "Q. And then having heard it you went to talk
with 1'1rs. Hall at her house about it; is t_hat
right?
A. Outside of the house. I talked to her outside of. the
house.
;; .
Q. Yes, sir. Now, why did you go to Mrs. Hall to· hil.k to
her about 1\{rs. Mills, a woman you had never seen at that
timeY
·
A. Discussed what had happened over at 1\tir. \1\fay's,
merely talking one person to another.
Q. Oh, this had happened over to 1\fr. 1\{ay's before that,
then, before you met the Halls this bad happened at the
1\tiay's Y This trouble over at the l\1ay's had occurred before
you went to :Nirs. Hall's; is that it Y
A. I talked with 1\tirs. Hall after this· partial stroke of paralysis. I have tried to fix the time.
Q. So that is the reputationA. Prior to that I had heard her reputation discussed.
Q. I am going into that about all those people you have
discussed it with.
Have you ever talked with Mrs. Hall about ·Mrs. Mills'
reputation until after the occurrence at Mrs. May's when
l\fr. Bowles was claimed to have been there Y
A. Not with 1\tirs. Hall.
Q. So that all of the information you got from Mrs. Hall
is reputation which she gave you arising after this occurrence we are talking about?
A. After the partial stroke of paralysis.
l'vfr. Ball: If your Honor please I move that all reference
to what Mrs. Hall said be stricken out
page 620 }- Mr. 1\tfcCandlish : He has not testified anything
lVIrs. Hall said.
The Court: Go ahead and finish your cross examination.
It may develop that all his information as to her reputatiQn
came since that time.
Q. lVIr. l(endrick, 'vith whom did you discuss this matter
before you dscussed it with Mrs. Hall? W11o was the first one
you ever discussed it with T Let's get to the beginning.
A. }.{r. Ball, it is difficult for me to place the individuals
I ha.ve discussed it with. I have discussed it in a general
casual way with persons in Falls Church.
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Q. Whom in- Falls. Church f
A. I say it would be difficult for me to tell you the names
of the persons.
Q. Give me the name of any one; I do not care which one
it is.

:. -Mr. McCandlish: He says it would be difficult.
Mr. Ball: He did not say he could not do it; he said it

:woUld be difficult to do it. Who in Falls Church have you

talked withY
. A. With certainty I cannot ·give you the names because
there are several.
Q. All right.
, A. And in fairness to the persons I will not mention the
·names.·
Q. Well, sir, I will have to ask the ·Court to require you
to give us the names.
- .A. I say I do not know with certainty and· decline to implicate a person unless I have concrete knowledge
page 621 ~ of it.
.
Q. You now say there are several who have
talked to you in Falls Church and you cannot mention the
,_name of a single one of the several; is that it!
A. I said I could not with certainty; and that is entirely
correct; that is a truthful answer.
Q. And can you with any degree of certainty at allY
A. I cannot answer that; I cannot answer that.
Q. You cannot answer that question Y
A. I said with fairness to the person I could not answer it.
Q. With fairness to the person. You are willing to say
this about Mrs. Mills. She deserves fairness, too, Mr. Kendrick, you know.
A. Sure.
Q. When you say 'vith fairness to the persons you ~n..not answer it you have some person in mind, do you not f
A. No, no particular individual.
Q. Have yon any place in mind that you heard itY
A. Yes, Dr. Ware's drugstore.
Q. Dr. Ware's drugstore. When was thatY
.A. I cannot give you the date.
Q. · About when Y
A. This has been quite a while ago, }.{r. Ball.
Q. About l1ow long ago?
A. I would say three years ago.
Q. Three years ago you heard it in Dr. Ware's drugstore.
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. ·You can fix the place, can you, where you heard the conversation. How many were present?
A. Three or four.
page 622 }. Q. Three or four. They were talking about itf
A. They were evidently naturally interested in
it, Mr. Ball; it was just a matter of discussion of a certain
person around the community.
Q. How did the discussion arise that day'
A. The discussion arose as a result of Mr. Bowles' passing.
Q. Mr. Bowles just happened byY
A. Mr. Bo,vles had just passed by. We were standing,
had been standing just before that out front, out front of the
durgstore, had gone on inside of the drugstore.
Q. Who was standing there out front of the drugstore 7
Who was standing out in front of the drugstore 7
A. I could not recall the persons present, Mr. Ball. I cannot recall the names of those present. It was just merely
a little conversation that happened three years ago.
Q. Who went inside the drugstore; do you remember that 7
A. I cannot answer that with certainty.
·
Q. Did you know Mr. Bowles at that time?
A. I met Mr. Bowles some three years ago.
Q. Did you recognize Mr. Bowles that day and know hiru
at that time?
A. I recognized him; yes.
Q. Was it since you had met him that this occurrence happened; is that right f
·
A. No, it was before I had met Mr. Bowles.
Q. Oh, .before you had met Mr. Bowles.
A. Before I had met Mr. Bowles.
Q. And you did not even know who Mr. Bowles
page 623 ~ was personally 7.
A. I heard that that was Mr. Bowles passing.
Q. Who told you about it f
A. Standing there by the fire engine house-! don't know
who, but they spoke: "There goes Mr. Bowles".
Q. And was that before the conversation at the durgstore,
or after, this conversation at the fire engine house7
A. I cannot determine whether it was just before or after,
but it was probably within a few months. No, I could ·not
say,. Mr. Ball. I am answering in fairness to that.
Q. As I understand it, Mr. Kendrick, and with this I will
finish that part of it-you claim that you were at the drugstore standing out on the porch, saw Mr. Bowles go by;
.you did not even know who he was at that time; that you
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·stand around and went back in the drugstore with some other
persons, and this discussion took place, and yet you cannot
name a single person in that conversation; is that correct Y
A. I told you- I could not name a single person in that conversation with certainty; and I ·maintain that answer.
Now, I met ~Ir. Bowles-may I make this explanation about
meeting Mr. Bowles-! met 1\fr. Bowles in the Potomac Bank
probably three years ago. I had seen Mr. Bo,vles before
this. I had been in the Georgetown area for a number of
years, and I think I know 1\fr. Bowles when I see him, but I
was never introduced to Mr. Bowles until this occasion when
I had business at his institution.
Q That prompts another question, then. Did you recognize him that day you were at the drugstore~
A. I recognized it as being ~Ir. Bowles.
page 624 ~ Q. You did~
A. And a gentleman said ''There goes Mr.
Bowles''.
Q. You are sure this was a gentleman who said ihat, are
youf
A. There were no ladies in the company, because the
conversation that was used would not fit even amongst the
ladies.
•
Q. And you were standing there, you gentlemen were standing there discussing a woman that you had never seen in
your life, whom you did did not know; you.had never been
been to her house, and using language that was not even fit
to use before ladies; is that correct, Mr. I\::endirckt
A. I think vou misunderstood.
Q. If I did, .. then put me straight, 1\1:r. I\::endirck.
A. I th; nk I testified that there were several men standing
in the group.
Q. I am asking if you testified-and if I am not correct I
wish you would correct me-that you and some other men
were there in a public place in Falls Church more than two
miles from where 1\tirs. Mills lives discussed her, a woman you
had never seen in your life, and did not know, in language
that was not fit to usc before ladies f
Mr. Pickett: He was not doing the discussing, Senator.
Q. I am trying my best to find out. Is that correct Y
A. No, .that is not correct.
Q. All right, then; what were you doing; what was the
language you could not use before ladies Y
A. Do you want the language? I will give it to the Court.
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: ·
_
Q. Well, I want the -language that you were
·_
··
page 625 } using there.
A. The language I was using......:..we were standing .out front-· please make this clear-we hag been on ·the
inside back and forth, standing out front and along goes a
gentleman hi a ear. I don't recall the kind of a car, but it
probably was a B.uick, I think.
.
Q. You do not even remember the kind of car f
.· . .
A. I say I would not be positive about that. I recogni~ed· .
that this was the same person that I had on previous occasions seen traverse the same road; a~d a gentleman. says:
''There goes Bowles!'' Now, in just a matte_r of discussion.
as it came up-''Isn't that a pity. Isn't it a pity, th~t a gentleman of his standing and reputation should frequent this
·place up on Lemon Road so often!"
Q. This place, and you were referring to Mr~. 1\Iills' home
as '' this place' ' then f
. A. We were referring to that as the place.
.
Q. Did you use that language or somebody else use it;
who made that remark f
A. I could not tell you; it was a general discussion there.
Q. Everybody1
A. Oh, I can't-some three or four were standing there
together.
Q. You have remembered the very wording_ and everything
that somebody said-who~
A. I cannot be exact as to the words but I have given the
synopsis of the whole thing. The phraseology is not exactly
the same; its meaning was identical
page 626 } · Q·. All right. Now, with whom have you dis~ussed it; any one else? Is that the only time you
ever discussed it in Falls Church-Mrs. Mills' reputation f
A. No, it has been discussed later.
Q. Latelyt
A. Later than that.
Q. I am talking about occasions prior to the occurrence
at Mrs. l\fay 's house.
A. I think that was perhaps three years ago, was the
time 1\fr. Bowles went along by the drugstore and fire engine house on another occasion.
Q. Who else in Falls Church have you hear discuss that?
A. It has been discussed since that time, but where and
'vheti I cannot determine.
Q. And you cannot today give a single person in Falls
Church that you have ever talked this over with;. that is
right, isn't it Y
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. A. If .you-I presume you want me to answer yes-1
stated- . Q~ I want the facts.
A. I gave the facts; I cannot name an individual with cer~ainty.

' Q. And in the whole town of Falls ·Church; is that right t
A. In the whole town of Falls Church.
. Q. Can you name someone outside of Falls ·Church, out_side of Mr~ Hall with whom you ever discussed itt
A. Yes, I discussed it with Mr. and Mrs. Kirby.
Q. That is Mrs. Ed. Kirby?
A. Yes.
page 627 ~ Q. Where was it you had that discussion f
A. Seated in an automobile at their home.
Q. They are just off Lemon Road on Great Falls Street;
'is that right Y
. A. They are on Great Falls Street ; yes.
, _Q. Just off L.emon Road a little ways; is that correct¥
When was thatY
. A. When was the discussion Y
· Q. Yes, sir. ·
A. I cannot give you the date, but prior to this suit, prior
to the action here at the courthouse.
Q. Was it prior to the date on which MrA. Prior to this trial.
Q. Was it prior to February 21, 1930Y
A.. It wa.s not.
·
Q. It was since thenY
A. Since then.
Q What was the occasion that brought up that conversation; why were you tl1ere, Mr. Kendrick, at tpat conversation?
A. Why was I there Y·
Q. Yes, sir.
A. I was there on business.
Q. That is very enlightening. Was the business connected
with this suit in any wayY
A. The discussion with Mr. and Mrs. Kirby was prior to
.coming to the courthouse.
Q. Was it in connection with this suit in any way?
A. It was in connection with the conductpage 628 } Q. With the conduct of whom? .
.A. Of the per.sons living the community o'f
Lemon Road.
'
Q. Do you mean it was in connection with the conduct of
Mr. Bowles and 1\{rs. 1\fills; was it in connection with that?
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A. Yes~
Q. Who else?
A. Mr. and Mrs. 1Yiay.
Q. Oh, yes. So you were discussing with Mr. and Mrs.
May and Mr. and l\frs. Kirby. Now I ask you again if that
was not in connection with this !:mit, if it was not because of
your interest in 1_\llr. l\fay that you were there. Is not that
rightf
· A. It was in connection with this suit. It Wf:lS prior to
the action taken here at the courthouse that we are now
undergoing.
Q. Why were you taking an interest in the suit and going
over there to have conversations with ~Ir. and Mrs. Kirby -o
"\Vhat prompted you to do that~
A. It seems to n1e this suit has been given considerable
publicity and I desired to ascertain some of the facts for
my O"\vn personal information.
Q. Not for anything else in the world except your personal information. The fact that you are a friend of l\£r.
1\.lay did not prompt you at all to go there; is that right, Mr.
Kendrick? Tl1e fact that you were a friend of Mr. May did
not prompt you to go over there and gather any information
about l\frs. Mills 1
A. Why, it did not.
Q. That has u.othing to do with it at all.
A. That had nothing to do with that.
page 629 ~ Q. And this publicity that attrracted your attention, you just simply went out to 1\IIr. J{irby to
talk about it. How did you know l\fr. Kirby knew anything
about Mrs. l\'.lills 1
A. Nfr. and 1\tirs. l{irby have told me that they knew certain
thing·s that existed.
Q. When did they tell you that, before that visit or after
that visit?
A. On several occasions.
Q. Before or after that visit f
A. Before that visit.
Q. When was the first time they ever mentioned it to you,
and where~
A. I cannot fix the date. I would say probably three or
four months ago.
Q. Just three or four months ago. When was it you had
this talk at l\fr. and l\frs. l{irby's house, how far backY
A. There were two conversations, now, two converastions.
Q. I an1 talking about the one you have been talking about
up to this point, at the house, in the automobile.
.
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A. That was pior to our action coming up here.
Q. Ho'v far back, within the last two or three months 1

A. The last conversation I had with· Kirby on that sub-_
ject was last week.
Q. Last week Y
A. Yes.
Q. So you had the first conversation about three months
ago and other conversations since Y
.. A. I say three months ago; it may have been four or five
months; I am unable to fix those dates, Mr. Ball.
page 630 ~ Q. What day last week was it you talked to Mr.
Kirby about this Y
A. I talked· with her Thursday morning before coming to
court.
Q. Whereabouts?
A .. I said at Mr. and Mrs. Kirby's.
Q. You mean you went around there on Thursday morning
to see them before you came up here Y
A. I b1·ought them up here as witnesses.
Q. Who else have you talked with besides Mrs. Kirby and
Mrs. Hall, now; can you name anybody elseY
A. Mr. and Mrs. Burroughs.
Q. Oh, yes. They both testified in the case for Mr. May,
too, didn't they Y
A. I think they have been called. I have not been in the
court room.
Q. They live on Lemon road?
A. Yes.
Q. Have you ever been to their house Y
A. No.
Q. Where did you discuss it with them Y
A. I discussed it 'vlth them some three or four months
ago.
Q. Whereabouts?
A. Let me place it, now. On this street.
Q. Right out here Y
A. One evening on this street right out here.
Q. How did you come to be here with them that day, Mr.
Kendrickf
page 631 ~ A. I came up at the invitation of Mr. May.
Q. You talked to his counsel, didn't you 7
A. I think so.
Q. And they were there to talk to his counsel, too Y
A. They were.
Q. Perfectly proper; and you .discussed this, then, with the
Burroughs out here Y
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.A. I did.
Q. And that has all happened, of course, since the 21st
of February, 1930; is that rig-ht.f
A. Put that question once mo1'e.
.
Q. I say that has all happened since the 21st of February,
1930. I should not have asked that question because you said
it was two or three months ago. I withdraw it.
Now, 1\{r. Kendrick, I do not want to prolong this too long1
I have taken more time now than I ought to have-do ·you·
mean to tell me that you have talked this over with all of th~se
people and have never discussed it with Mr. or Mrs MayY
A. I have discussed it with Mr. and J.\!Irs. May.
Q. When did you discuss it with them f
A. On several occasions.
Q. When was the first occasion Y
A. It was since the paralysis, now, since the paralysis.
Q. And whereabouts Y
A. I never discussed it prior ·to that time.
Q. Where was the first conversation that you
page 632 ~ had about itt
A. On the way to work.
Q. On your way td work with Mr. May!
A. With 1\tlr. and Mrs. May.
Q. With both of them. How far back was that, how long
ago?
A. I would say you IQight fix the time at 18 months.
Q. Eighteen months ~goY
A. Something like that.
Q. This paralysis took place only about 18 months ago,
didn't it·?
A. Well, approximately. I have not just figrtred it out,
Mr. Ball; I have no notes.
Q. How soon after the paralysis was it that you had this
conversation with them on the way to work f
A. I could not have had the conversation with Mrs. May
until she was able to go in to the doctor~s.
Q. How soon was that after?
A. I cannot give you that time, though I would say it was
two months after this stroke of .paralysis, or thereabouts
that she was able for her husband to take her in for treatment.
Q. And you talked it over with both of them at that time f
A. I did.
.
Q. You claim that i& the first time you ever mentioned it
to them or they ·had ever mentioned it to you-about Mrs.
Mills' reputation Y

~
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A. Mrs. 1\Iills' reputation had not been discussed· with me prior to this.
Q. Had not?
. A. By Mr. and 1\'Irs. May.
· Q. Or by you to them, either onef
A. Yes;
Q. That is right; they had never mentioned it, not once.
Had you seen Mrs. Hall before you talked to 1\{r. and J\tirs.
Mayf
A. No.
Q. That was after you had talked to Mr. and Mrs. Mayt
A. Yes;
Q. Now I ask, can yon name any single individual that
you talked to before you talked to Mr. and Mrs. May? We
will get around to it finally, I hope.
.
..
page 633

~

Mr. J\!IcCandlish: You have asked that several times.
.
. J\tir. Ball: No, sir.
Mr. J\!IcCandlish: He has already answered half a dozen
times.
Mr. Ball : I beg pardon. Just let him take care of himself for the next few minutes.
.

.

· · Q. Can you name a single individual that you, have discussed 1\!l:rs. Mills' reputation ·with before you discussed it
with ~Ir. and 1\{rs. !Jiay' If so, whom f
A. The conversation I referred to in the previous testimony happening at the fire house and the other occasion;
I ·cannot name the persons.
· . Q. I ask you now if you can name a singl-e individual that
you ever talked to about this before yon had heard Mr. and
1\'Irs. May discuss it 7
A. I will answer the same as before, that I cannot answer
that with certainty.
page 634 ~ Q. I ask you now-and this is my last question,
if you "rill answer it directly, then you can make
any explanation you want to make-can you name a single
individual with whom you have discussed Mrs. Mills' reputation prior to the time ·that you discussed it with Mr. and
· J\tirs. 1\iay? Can you name anyone¥
·(No response.)
.The Court: Can you name anybody f
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The Witness : I cannot call their names, Judge, with certainty.
(Cross examination closed.)
Thereupon
EDWARD ·F. KIRBY,
called as a witness by and on behalf of the plaintiff, being first
duly sworn, was ,examined and testified as follows:
DIRECT EXAMINATION.
By Mr. McCandlish:
Q. Mr. Kirby, will you state your initials!
A. Edward F. Kirby.
Q. Where do you live, Mr. KirbyY
A. About a mile from Falls Church, a mile and a hal£ on
the Great Falls Street road.
.
Q: How far from where Mr. and Mrs. May reside on Lemon
RoadY
A. Not but a little ways. I can see the house right across
the field. It is only a little ways across the field, air-line.
Q. Is your house on Lemon RoadY
·
A. No, sir.
page 635 ~ Q. On what road is your house?
A. Great Falls Street. ·
Q. And how long have you been residing there, Mr. Kirby!
A. Pretty near all mv life I was away a little while.
Q. What is your occupation?
A. Farming.
·
Q. Do you know Mrs. 1\Jiills who lives out there in that
neighorhood on Lemon Road, Mrs. 1\Jiae Mills Y
A. Yes, sir.
Q. How long have you been knowing her?
A. For a good long ·while; ever since they were married.
Q. And that has been about how long?
A. I don't know just exactly, but ever since they were
married. I knew Ray before they were married, knew him
when he was a little bit of a boy.
Q. Do you know Mrs. l\{ills' reputation for morality Y
A. Yes, sir.
Q. What is that reputation?
A. ·Bad.
(Direct examination closed.)
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CROSS EXAMINATION.
By ~Ir. Ball:
Q. How long have you been living out on Great Falls
Street, 1\Ir. Kirby?
A. I have lived there pretty near all my life, Mr. Ball. I
was only away a little while when I was married. When
my father died I had to go back there again.
page 636 ~ Q. Do you know ~Ir. Bowles in this caseY
A. Yes, sir.
Q. You have not a very friendly feeling toward 1\IIr. Bowles,
have you¥
A. Yes, sir.
Q. Haven't you had a very bitter feeling toward him ever
since he sued you on your endorsement on a note back in

1929?
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

No, sir; not a bit in the world.
Haven't any feeling now at all¥
No, sir.
And did not become very angry at that time, Mr. Kirby f
No, sir.
How about the Mills; do you get along well with them f
Yes, sir, always have.
And are good friends right now?
Yes, sir.
You and Ray, and you and Mrs. Mills Y
A. I don't know about ~irs. Mills; she don't speak to me.
Q. When did she begin not speaking to you any more, how
long ago was that?
A. I don't know; it has only been a short while.
Q. What do you mean by a short while?
~. Only a year or so.
Q. A year or so ago she stopped speaking to you. Have
you spoken to her anywhere since~
A. No, sir.
page 637 ~ Q. You spoke to her right here on the courthouse green, didn't you, since this case came up t
A. No, sir.
Q. Did not speak to her 'out there?
A. No, sir.
.
Q. Then you do not speak 'to her and she does not speak to
you. Now, Mr. l(irby, with whom hav<i you discussed Mrs ..
Mills,. reputation T
A. Nobody in the world.
Q. Not a soul Y
A. No, sir.
.·

!

•

-
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Q. Very good. Did you ever hear anybody discuss if' i

A. Yes, I have.
~

Q.
A.
Q.
.A..
Q.

itT

Who¥
I heard the neigl1bors ar{)und.
Who?
Different ones of the neighbors around.
Let me have the first one you ever heard talk about

.A.. I could not tell you the first one.
Q. Who was anyone you heard talk about it?
A. I have heard everybody around there discussing.
Q. If you have heard them all you can name one of them,
certainly. Which one will yon name first¥
A. WellQ. Can't you name a one, Mr. l{irby; can't you, sir 7
.A. There has been so many I really don't know. . .. .
Q. Been so many that you can't even name .one; is that
right?
page 638 } A. Yes, that is right.
Q. You just told the Court, Mr. Kirby, that
you never spoke to a single soul about it.
A. Not to bring it up myself.
Q. I will ask you no\v if you can give me the name of one
person whom you heard discuss it.
A. Cayton.
Q. Mr. Cayton?
A. Kelly Cayton.
Q. Does he live on Lemon Road?
A. No, sir ; I don't know where he lives now, but he used
to live over there.
- Q. Over where Y
A. With 1\tiills. He stayed over there; he worked for them.
Q. How many years ago was that?
A. '.('wo years ago ; two or three years ago.
Q. He worked there as a lahorert
A. Yes, sir.
Q. Where did you discuss Mrs. :Mills' reputation with him t
A. He used to come over there to our house several times
to get water.
Q. Where was it you discussed her reputation?
A. At my house. He used to come there to get water.
Q. He used to get water. Then you did discuss her repu..
tation?
Mr. McCandlish : He did not say he discussed it.
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Mr. Ball: I am asking.

Mr. McCandlish: Yon said he discussed it.

Q. Yon did not discuss it at all T

•
A. No, I did not; he just told me that.
Q. You never discussed it with .anybody!
A. No, sir.
.
..
Q. Did not even discuss it with Mr. Kendrick of Falls ·
Church at your house, did yon t
A. No, sir.
Q. You did not discuss it with Mr. Mayf
A. No, sir.
/
Q. Who brought you up the first day, Mr. Kendrick Y
A. Mr. Kendrick.
Q. ·And you did not discuss it with him that day, did you'l
A. No, sir.
Q. You did not discuss it in his machine over there at
your honseY
A. 'M~, sir.
.
Q. So he is wrong when he said a few minutes ago that you
didf
.A. What is thatY
Q. I say he is all wrong when he testified from the same
stand that you are on that on that occasionMr. McCandlish: I object.
Mr. Ball: I withdraw the question. Perhaps I ought not
to ask it in that way.
Q. Can yon name anybody else whomA. Oh, I could name a good many.
Q. Well, name one in the community; I want
page 640 } some one in the community. You said yon knew
people in that community.
A. You only wanted me to name one. I named .one. I
don't see any use in bringing all these in.
Q. I will decide whether there is in use in bringing them
in or not when you are trying to ruin a woman's character.
A. I am not trying to ruin anybody's character.
Q. Yon are doing it as fast as you can.

•
Mr. McCandlish: What is the question Y
Q. I ask you to name some one, to give ns the name
some one in that vicinity. Can yon name oneY

o~
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A. I named one, didn't If
Q. I asked you to name another one, somebody in the community, somebody who lives in the community if you don't
mind, please, sir.
A. There's a good many around there.
Q. .Why do you dodge around the question f Why don't
you go ahead and name one~ Are you interested in the case 7
A. Not a bit in this world.
Q. You have been right active in it, haven't you f
A. What is that?
Q. You have been right active in it 1
.A. No, indeed.
Q. On behalf of :Wir. and J\IIrs. lVIay 1
A. Not a bit.
Q. Not a bit?
A. No, sir.
Q. You attended a number of conferences about this caso
before the trial, didn't you 0/
page 641} A. I don't know that I atended any conferences.
Q. D:d you come up to ~fr. !IcCandlish 's office~
A. Yes, sir.
·
Q. How many times?
A. Onl v once.
Q. Yoti talked this over with him; is that right f
A. Yes, sir.
Q. That is one person you have talked it over with, 1\Ir.
1\IcCandlish: and with whom did you come up that day f
. A. I only· answered questions that he asked me; that was
all.
Q. vVith whom. did you come up tl1at day, l\ir. 1\.::irbyf
A. I don't reme1nber.
Q. You don't remember who brought you up to see Mr.
licCandlish f
A. No, sir.
Q'. Did you ever talk to !Ir. !Iay or l\Irs. l\Iay about 1\Irs.
1\Iills' reputation f
A. No, sir.
Q. Did they ever talk to you about it~
: A. No, sir
Q. Did they ask you to come up to Mr. ~IcCandlish 's offic<l
and talk to him?
·
A. Yes,· sir. ·
Q. They were the ones who asked you to come up there¥
A. Yes, sir.
Q. If you had never told them anything about it how OIJ
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earth -did they know that .you knew somethingY Do you know,
Mr. Kirby?
page 642 ~ A. They just asked me to come up -here and I
went.
Q. And did not talk over what you were to be asked?
A. We did not talk over anything about that at all.
Q. Not at allY
A. No, sir.
Q. Why did they say they. wanted you to come up to Mr.
McCandlish's office Y
A. I suppose just what you asked me just a while ago, to
find out.
Q-. I asked if you knew why they wanted you to come up
to Mr. ~fcCandlish 's office.
A. No, sir, not until I got up there.
Q. They just said, "Come up and go with us to Mr.
McCandlish's office Y
A. Yes, sir.
Q. They did not even say they were coming up to talk about
this case at allY
A. No, sir.
Q. Didn't you ask why they wanted you to come up to
~fr. McCandlish's office?
A. I did not.
Q. You did notY
A. I knew it was about this business.
Q. How did you know it was about this business Y
A. I had heard it all around everywhere before.
Q. You had never discussed it with them and they had
never discussed it with you 7 ·
A. I had heard it around hat I had never discussed it with
anybody.
.page 643} Q. Mr. and Mrs. May had never mentioned it
to youY
A. No, sir.
Q. Have they ever mentioned_ it to you?
A. Just in a business way ; that was all.
Q. When did they mention it to you in a business wayY
A. That was the· first time they were over there, you know.
Q. And they did not tell you then what they wanted you
to come up for. Now, did Mrs. Burroughs ever mention it to
youY
_ _
A.· I did not know them until I just met them up here.
This is the first time I ever met them. I did not know them
at all.
Q. They nave never discussed it with you at allY
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A. No, sir.
Q. Has Miss McCauley ever discussed it with you 7
A. No, sir.
Q. And Mr. Turner or Mrs. TurnerY
A. No, sir.
Q. Mr. Selin or Mrs. Selin 7
A. No, sir. I did not happen to see any of those peopleprobably would if I had seen them but I did not see them.
Q. Out on Lemon Road has anyone discussed it· with you f
A. Nobody that I know of on the Lemon Road.
Q. Nobody on Lemon Road has discussed it 7
A. No, sir.
Q. Lemon Road is the community you were testifying about
when you said you knew her reputation; do you
page 644} mean her reputation on Lemon RoadY
A. I lived right on the adjoining place all my
life.
Q. But nobody on Lemon Road talked to you about this
matter at all 7
A. No, sir. I had all the business I could attend to without that.
Q. Yes. I was just wondering why you would discuss a
lady's reputation if you had plenty of business of your own.
A. I have more than I can attend to.
. Q. That is alittle mysterious to me. Why were you dis. cussing a lady's reputation 7
A. You could not help it.
1\{r. McCandlish: He said he did not discuss it, that the
othersA. When somebody said something about it you could. 11:ot
l1elp hearing it.
·
Q. You have named one person so far. Do you know of
any others who talked to you about it Y
A. I do not see any use bringing that up over again. ·
(Cross examination closed.)
RE-DIR.ECT EXAMINATION.

}lr.. McCandlish: I would like to ask the witness a ques·
tion in chief now, if I might.
By Mr. McCandlish:
Q. Mr. Kirby, do you know anything about the visits of
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Bowles out in your neighborhood to the ~!ills' home;
did you see· him passing youi~ house 1
A. That is all I know; I seen him pass by the house; that
is all I know.
-page 645 } Q. How frequently have you see him pass~
A. Q"uite frequently.
Q. During the year 1929, and up until this occurrence in
1930, that is February 21, 1930, -or_ the latter part of 1928during the period that he has been going out there to the
home, can you give the jury any idea about how frequently
you have seen him pass your place?
A. Three or four times a week, I guess; something like that.
Q. How clo-se is your house to the road t
A. It is right close to the road.
Mr. Farr: What is the materiality of this question¥ ~Ir.
.Bowles has never desired to deny that he has been out there;
and he tells why he went there.
Q. IIow long have you known l\irs. }t~Iay?
A. I knew her soon after they first came up there. I was
not introduced to her until the house burned down.
Q. And- from that time on -you have kno'vn her¥

A. Yes, sir.
Q. What do you_ know about "\vhether Mrs. May led a quiet
life, fr_ee from excitement or not, Mr. Kirbyt
J\lfr. Fa.rr: Just a moment. This is not proper rebuttal.
The Court: I sustain the objection.
(Re-direct examhiation closed.)

RE-CROSS_ EXA~IINATION.
By Mr. Ball:
Q. Have you ever discussed l\1:r$. :Mills' reputation with
1\irs. l(irbyY
A. N~ ~~
.
page 646 ~ Q. Never even with your wife 1
A. No, sir.
_
.
Q. It never has been discussed between you at all¥
A. No, sir.
(Thereupon, for the. purpose of _the record, out of the presence and hearing· of .the jt1ry, the following proceedings were
had:)
.
_
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By Mr. McCandlish:
Q. What do you linow about whether ].Irs. ].fay led a quiet
life free from excitement or not, 1\Ir. l{irby~
A. I know she has led a quiet life. She has been leading a
quiet life. She has not been used to very much excitement
and things like that, and he has tried to keep everything
away from her as much as he could.
Q. To what extent, if at all, Mr. Kirby, was what you have
.said as to ~Irs. 1\Iay known by the community in general in
there where you lived and out on the Lemon Road, and by
the neighbors in general?
l\fr. Farr: The same objection to this question as was made
to the prior question and the further objec~ion that it calls
for a conclusion and opinion of the witness, is leading and
sugg·ests the answer desired.
The Witness : I must answer it?
Q. Yes, a·nswer the question to what extent-

A. I think everybody knew the same thing. Everybody
in there knows about the same thing. They have seen it. I
have seen her go along the road and I have seen her in all
conditions, pretty near.
l\Ir. Farr: I think this has gone far enough. I
do not think we can pursue this without Judge
lVIcCarthy knowing wl1at we are doing.
lVIr. McCandlish: I will go out there and ask my questions
in the presence of the jury.
Mr. Farr: You came here to get an answer t.o one question
and you continue a collateral examination of this 'vitne!:iS.
Mr. McCandlish: Bring· the Judge in here if you want to;
I have no objection.
lVIr. Farr: I am not going to participate any furllter in
this matter. I decline to do it. I want the record to show our
objection to a continuation of this line of examination in view
of the announcement of counsel when he left the court-room
-this examination at the present thne taking place in the
Judge's chambers in the absence of the CouTt-and the excuse was he desired to get the answer of the witness in the
record to one question.

page 647 }-

(At this stage of :Nir. Farr's remarks Judge 1\fcCarthy
entered the room, and a discussion was had that ''ras not reported.)
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The Court: Let it stay in the record like it is if it is along
the same line.
Mr. McCandlish: Do you raise objection as to the question!
Mr. Farr: I just want the record to show that I did not
feel we should proceed with this further in the absence of
the Judge.
By 1\lr. McCandlish:
Q. Was this.community knowledge that you have referred
to in your previous answer with reference to her
page 648 ~ being quiet and kept quiet and free from excitement before or after she was made sick, she
became sick after Mr. Bowles' visit?
A. No, sir, it ;was not community knowledge at all. I have
seen that myself.
Q. You have seen it yourself before that f.
A. Yes, sir.
Q. Who else out in the community, how many 9ther people
out in the ·community knew the same thing that you knew, Mr.
IGrbyY
A. I guess they all did.
Q. All did. That is all I want.
Mr. Farr: Without waiving our objections: You say, Mr.
Kirby, that in testifying in respect of Mrs. May's physical
condition, that is based on what Mr. and Mrs. May told
you?

A. No, it is not. I have seen it myself.
Q. Seen whatY
A. I have seen her condition; I have seen her drive up there
before in a machine, and then she could not drive; she lay
in bed for I don't know how long, sick.
Q. Before Mr. Bowles was ~here, before this matter that
you heard about in connection with Mr. Bowles she was driv-ing her car back and forth t
A. That is what I say.
Q. You did?
A. Yes, sir;
Mr. Farr: That is what you said in response to questions
you answered here in this room for Mr.· McCandlish~
A. Yes.

page 649

~

Mr. Farr: That is all I want.
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(Thereupon the trial was resumed in the presence. and hear-.:.~· .
ing of the jury and the following proceedings were had:)
·
. Thereupon

H. H. ANDERSON,
called as a witness by and on behalf of the plaintiff, being

nrst duly sworn, was examined and testified as follows:
DffiECT EXAMINATION.
By Mr. Pickett:
Q.. Please tell the jury your name.
A. H. H. Anderson.
Q. Where do you reside t
A. Falls ·Church-.
Q. How long have you resided there t
A. Twenty-nine years.
Q. What is your occupation t
A. Real estate and insurance.
Q. Do you know Mr. and Mrs. May!
A. Yes, sir.
Q. How long have you known them?
A. I would say a couple of years·.
Q. Do you know people who live in the community that
they live in?
A. Yes, sir; I know most all of them, I guess.
Q. Do you come in contact with the.m from time to time!
A. Oh, yes; yes, sir.
Q. Do you know the reputation of Mr. and Mrs. May in
that community for truthf~lness Y
A. As far as I know it is good.
Q. Have· you ever heard anything against it7
page 650 } A. No, sir.
Q. Based on that reputation woula you believe them on oath in a matter in which they were interested?
A. Oh, yes, I do.
·
(Direct examination closed.)

CROSS EXAMINATION.
By Mr. Ball:
Q. Do you visit out on the Lemon RoadY
k Yes, sir; I pass along ·there occasionally.
Q. Do you visit anybody on the ·Lemon Road?
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A. I do not make any special visits, business visits.
Q. Business visits only t
A. Yes, sir.

Q. And yon have never had any occasion to discuss Mr.
and Mrs. May's reputations out there, have you!
A. No, sir.
0

(Cross examination closed)
Thereupon
~IRS. E·VELYN R. ICIRBY,
called as a witness by. and on behalf of the plaintiff, being
first duly sworn, was examined and testified ~as follows:

DIRECT

EXA~IINATION.

By ~Ir. ~IcCandlish :
Q. What is your namef
, A. Evelyn R. l{irby.
Q. ·You are the wife of 1\fr. Edward F. l{irby who has
just testified T
A. Yes, sir.
Q. You reside on the Great Falls Road in this community
near the Lemon RoacJ,, Mrs. l{irby1
page 651 ~ A. Yes, sir; right inside of it.
Q. How long have yon been living there?
A. With a little interval-! have been married 42 years
this fall, and only when our house burned down for a short
period that has been my home.
Q. Have you known 1\fr. and 1\frs. 1\fay for some timet
A. I met Mrs. l\fay the day that their house burned down.
They had only lived there a very few days, only moved in
their house a very few clays; and I met her that afternoon.
Q. Do you kno'v Mrs. Mae 1\Iills 1
A. Yes.
Q. Ho'v long have you known her Y
A. N" ery shortly after her marriage.
Q. Will you tell the jury about how long that has been,
~Irs. Kirby?
A. I don't know exactly but I would say in the neighborhood of 16 or 17 years . .She has been married about 15. Of
course I have always known her husband. I may not have
known her right".at first after she was married, but I have
known her that period of· time.
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Q. Do you kno'v ~Irs. 1\Hlls' reputation for morality in
that neighborhood 1
.A. I know there has been quite a little talk from time
to tjme in the years gone by.
Q. Do you know what her reputation for moraltity is, general reputation 1
.A. Well, I don't think it is the very best, part of the neighborhood-not that I kno'v a thing personally.
page 652 }

(Direct examination closed.)
.CROSS EXAMINATION.

By Mr. Ball:
Q. .And you are basing your opinion entirely on talk of
the neighborhood no,v, 1\tlrs. Kirby~
.A. Well, on what the reputation-! have not visited there.
I have been to the house several times but I do not think I
l1ave ever been there since her mother-in-law died.
Q. How many years has that been, Mrs. Kirbyf
k. Oh, I would say I have not been there for five or six
years, something like that. We were not close friends and
I was a very busy woman.
Q. Your farms adjoin, do they, or not~
.A. Yes, sir.
Q. They adjoin each other?
.A. Yes.
Q. It is just across a :field from your house to theirs 1
A. Yes, just across the fields, yes.
Q. Who have you heard discuss ~Irs. !Hils' reputation in
the neighborhood 1
A. 1\tlrs. Purzel more than anyone else.
Q. Mrs. Purzel?
.A. Yes, sir, very much more than anyone else ever talked
to me about it.
Q. And how do yon and 1\tlrs. ·Purzel get along; are you
good friends 1
A. No, sir; we are not.
Q. And· how long has it been since you and 1\{rs. Purzel
l1ave been good friends 1
. .~. It will be two years the 3rd of August since.
page 653 } Q. You have been good friends 1
A. Since our friendship ceased.
Q. Don't speak to each other now 1
A. She speaks to me occasionally, and I have as much manners as she; I speak. We are not friends at all.
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Q. When she speaks first you follow after her ana speakf
A. Yes, sir.
Q. When was it she discussed the reputation Y
A. After she had the trouble and the fuss and was not
friends at all with Mrs. Mills.
Q. I mean how far back was that T
A. About this time five years they had their worst fu~s,
and after that. there was no more friendship between them
until a very short while ago.
Q. And then when Mrs. Purzel and Mrs. Mills were not
friendly Mrs. Purzel said some things about Mrs. Mills Y
A. She certainly did.
.
Q. You measure a person's reputation by what their enemies say about them, do you, Mrs. l{irbyY
A. Oh, no; not at all.
. Q. Yon would not do tQ.at, would you Y
A. No, sir ; snre, I don't do that.
Q. So what Mrs. Purzel said, when she was a bitter enemy
of Mrs. Mills did not affect you any, then?
A. No, not at all.
·
Q. Who else did yon hear talk in the neighborhood Y
A. I don't know just who; I wouldn't like to say, but it
has just been general through the neighborhood.
Q. Can yon name anyone else except Mrs. Purpage 654 ~ zel to whom you have spoken Y
A. With whom.I spokeY
Q. Can yon name anyone else now, can you name a single
person in the neighborhood with whom any dis9ussion has
been had about Mrs. Mills reputation?
A. I would not care to.
Q. I wili ask you to give me the name of one f
A. W eli, I don't know that I can name one, but it is generally known all over the neighborhood.
·
Q. Yon have not answered my question, Mrs. Kirby; can
you name somebody else?
A. Well, I could I guess.
Q. W onld yon name one f
A. I 'vould not like to.
Q. Well, I will have to ask you if you say you can; I
would like to ask you to, now.
A. Well, I have heard a good deal of talk.

Mr. McCandlish: Let her alone, ~enator.
Mr. Ball: I asked her if she could name somebody else.
The Court : Let her go ahead.
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Q. N~me one.
_ _
A. Miss Anne McCauley ca.Ji tell as much as I can.
Q. ¥iss .Annie McCauley1
A. Yes, sir. She lmows 'the reputation that has been
t4roug4 the n~ighb9rh9o~. X would not know anyone t~at
lias told me; and Miss Anni~ :M:~Oauley can tell you, and diffe:re:tlt people I have heard ~t : it has be~ t.~lk~d over the
neighborhood-I do:11 't know~I have heard it fro~ differ., ferent places.
page- 655} Q. Who w~s ~t ~Jr. Annie Mc(Jauley talked to
you about'
A. She was talking to me about the Mrs. ;purzel a;ffa!;r_.
Q. "What was that she talke~ to yo11f
A· When it fi~st happen~d.
Q. When it first happened t
A. Yes.
Q. Well, when did Mrs. May discu~s l!DY Qf them 7
A. Of what.Y
Q. 1.\!rs. 1\ttiils' reputation.
A. No, si!.
Q. N ~ver ment!oned it in h~r l~fe f
A. She has mentioned about the different thin.gs but she
never discussed her reput~tj9n wjth :m~; no, sir.
Q. Never once?
.
·
· A. Never once hav~ -we tal~eg oyer he~ !~putation.
Q. How abo11t Mr. MayY
A. No,_ Mr. May has not discussed it until this question
~ome up when he ~sked _me would I pe a cha:ract~r wit~ess
for them.
Q. Wh~'P- was j.t 't;ha.t he as#:ed you tpat Y
A. I don't know; I could not telJ you tP.~ ~at.e, but som~ time
ago; he asked me after the suit was instigated.
Q. _Did he as~ you if you wouJd come here ~nd tes~fy that
~Irs. Mills had a bad reputatio~ t
A. No, sir; he did not.
Q. Who asked you to come and testify as to that t
A. Nobody. ·
Q. Who asked you abut it!
.A. Abut what, her reputation'
Q. Yes, whether you would testify she had a
page 65f?} reputation or -not-?
A. Nobody has ask(3d me ~bout her reputat~on.
Q. Did you discuss it with Mr. McCandlish 7

};fr. McCandlish : Whose reputation f
Mr. Ball: hlrs. Mills' reputat~9n.
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A.. I have not discussed with Mr. ~IcCandlish; I have seen
Mr. McCandlish very few times. .
Q. Did you tell him you would testify that she had a bad
reputation-Mrs. }!ills Y
A. No, I don't think I told lVIr. McCandlish that I would.
I was to testify to the character of ~Irs. May.
Q. Didn't you know you were going to be asked Mrs. Mills"
reputation until you g·ot on the stand today¥
A. I didn't know what I would be asked.
Q. Do you deny that you kne\v that, or what do you say
about that now¥
-A. About what 1
Q. vVhether you were .going to testify about Mrs. Mills,.
reputation. Didn't you know why you were going on the
stand¥
·
A. I didn't 1."1low what q-qesti9ns would be asked me about
Mrs. ~lay's reputation.
·
Q. What did you think you were to be asked about?
.A:.. I thought I was up here to be asked about .Mrs. May's
reputation, and 1\{r. 1\{ay's reputation in our neighborhood.
Q. Did you ever discuss that with your husband t
A. Whatf
Q. These things about ~Irs. Mayf
A. What about Mrs. May?
Q. I mean Mrs. ~Iills-pardon me, I got mixed.
page 657 ~ A. No f9r a long time; I do not know .that I
have discussed it with him.
Q. You don't remember when you discussed it with him 1
A. No.
Q. Did you ever talk to him about these things t4at are
being said about Mrs. }.fay 1
J\IIr. McCandlish: I object; he is calling for privileged communications-between a husband and wife.
f.;·

The Court: Objection overruled.
Mr. ~IcCandlish: Vve save the point.
Q. Did you talk to your husband at all about ~irs. Mills,
about what was being stated about lV~rs. 1\Hlls ~
A. Lately.
Q. Any time.
.
A. I did not in years gone by; 've have not mentioned
it as I am not very much. to talk about my neighbors and I
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am not intimate there at all; I am not an intimate friend at
all.
· Q. I understand that. You wouldn't have talked to your
husband, of course¥
A. I don't say never, no.
Q. Sure, just like a husband and wife talk over these things ·
you and your husband talked them over 1
.
A. But we have talked very seldom about it because p~r-:sonally I liked her very much.
Q. Whoi
A. ~irs. l\fillF;: I l1ave nothing in the world against her.
•
Q. I thought you said you weren't friends 1
A. We are not, we are no particular friends.
page 658 } 'Ve .l1ave never had a disagreement in our lives.
Q. Did you ever talk to :nir. l{endrick about the
matter?
A.. :Wir. l(endrick'
Q. Yes.
A. Only in the talk of bringing us to the courthouse and
back, talking over the case generally.
Q. Did you talk about ~Irs. 1\Hlls' reputation to 1\Ir. l{ench·ick in an auton1obile in your yard sitting· in the machine·¥
A.. I don't know. I may have said it was too had, or something like that, hut there was no real discussion of her reputation.
.
Q. Did your husband tell him things about her in your
presence in t11at automobile in your yard~
A. No, sir; I never heard him.
Q. 1\fr. ICeudrick brought you up here the first day that
you were to he here to the trial, did he not 1
A. Yes, he has brought me every day.
Q. Did he discuss it with you in your yard before you left
that day to come up here 7
A. fie may have spoken about it, but not in a general discussion.
Q. Did you tell him any of these things abonts l\Irs. 1\fills
at that time 1
A. No, I don't think I told him anything- about 1\Irs. Mills
particularly because I kno'v nothing about l\1:rs. l\lills, only
w11a.t has heen hearsay with me.
, Q. I mean a hout the fact-did you ever tell him about
these things you haYe heard ahout·l\frs. l\Iills Y Did you tell
~J:r. J(enclrick that~
·
page 659 ~ A. 'Vhat do you mean?
Q. About things you say you had heard about
l\I rs. 1\tiills.

.

.

~
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A. About this caseY
Q. About the things that you say she had a bad reputation
- I don't know what the things are, whatever they were that
gave her the bad reputation; you said she had a bad nameY
A. Well, she has, she has.
Q. Did you talk that over with Mr. KendrickY
A. vVell, now, he may have talked something about it but
as to going over the whole thing I haven't.
Q. Did you talk to him? I am asking wha.t you said to
him; did yol1 talk t~. him about. thc'e things .that
you had
1
heard about l\1:r's. Millsli
' ·1 • • ·
•
•
A. No, sir; I don't think I discussed that with Mr. Kendrick.
·
·
Q~ Did you, and did your husband in your presence, at any
time tell Mr. Kendrick Y · ·
·
A. He may have talked while riding-! don't know that he
did-of these things. The · worst I have ever heard any
pne ·say of ~Irs. Mills Mrs. Purzel ·said there was nothing too
·
·
ugly to say about h~r.
· Q. I understood you to say that Mrs. Purzel and Mrs.
Mills ·were bitter enemies at the time ~Irs. Purzel said these
things! .
A. Oh, my, .they were [
Q~ Very· bitter Y
·
A. Very bitter, as bitter as people could be.
Q. It was so bitter that it· could not be exagger·a.tedY
A. I do not think it ·c?u~.d.
. . . .. ,
page 660 ~

(Cross examination closed;)
RE-DIR.ECT EXAMINATION.

By Mr. McCandlish:
· Q. Senator Ball has asked you about the discussion Mrs.
Purzel had with you about Mrs. ~Hlls. Will you tell what that
discussion was f
Mr. Farr: I object to that.
The Court: Objection sustained.
Q.
A.
Q.
A ..

Ar~ Mrs. Purzel and Mrs. Mills bitter enemies nowf

They don't appear to be.
When did they change Y
Along abo.ut in the winter is the first time I noticed.
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Q. With reference to February 21, 1930, when did they
change?
A. I guess it must haYe been along about that time; along
in there.
Q. Since that time you have seen them come together?
A. Coming together and leaving together, and when they
did not speak, oh, it was terrible; she was intensely jealous
of her herself.
Q. I neglected to ask you, Mrs. Kirby, in your examination in chief if you know Mr. May's gener~l reputation ~o~,
truth and veracity in that community? · ·
A.. It is good, very goo~. I have never heard a word any-:where against him-either one.
·
· Q. Do you know :htirs. May's reputation for truth and veracity in that neighborhood 7
.A.. Yes, just as good ; yes, s~r ; she is very much liked in
our neig~borh~od.
·
~ dg~
P
. .

661}

(Re-clire~t examination ;.'closed:)·. ··

RE-CROSS EXAl\iiNATION.

.

·.

·"

··--l

---"'· v.

By ~Ir. Ball:
.
. .. -·· ... . Q. Jt is a very close friendship, isn't it, Mrs·. KirbyT
A. ,·Not ;any more .than ·our. o'ther p.eigb.l)pr$. th~.t .sympathize
wlth her 4i her sickness and suffeHng. .
.
· Q. Yes. The fact of it is she has no better friend than
Mrs. ~fills is f .
' .A.. 011, yes, yes.
. Q. Yes-a hig difference, isn't there f
· A. Quite a little. As, she-I-well I have associated with
her more than Mrs. Mills. Mrs. Mills, of course, lives over
there ;· she is away a ·good deal;- she is a younger woman than
I am and I visit very little. We talk; we are just friends.
Q. 1\tirs. May is yonnger than .:Mrs. Mills according t9. the
·
testimony in this case.
A. Decidedly, but she has been sick and confined at home
almost like an elderly person w<;>uld be.
(Re-cross examination closed.)
RE-DIRECT EXAMINATION.

By Mr. McCandlish:
.
,
Q. I want to ask you that same question I asked Mr. Kirby
-may I let the record show that Y
,•
;)' :- ..
- - - ....

'

•• I.

..... - · ·
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The Court : Yes, sir.
. (Thereupon out of the presence and hearing of. the jury
ther following proceedings were had :)
~

page 662

By Mr. McCandlish:
Q. Prior to February 21, 1930, that being the
O<?casion of the visit of ~Ir. Bowles to ~irs. May's house, what
was ~1Xs. :rvray 's 'custom and habit \vith reference to being
quiet and remaining away from. excitement, as far as you
know!
.
A. ·First I ·know, as I told you was the evening her house
burned down and everybody felt the greatest anxiety about
that shock; they feared that a shock like that might be bad
for her.
Q.. Yes.
A. I know that her husband was very much worried, and
so were her folks that kne\v her better than me.
Q. Was that a matter that \Vas only known by you, or generally known?
A. Oh, generally known, that she had-you know, had that
sickness before.
·
Q. What sickness are you talking about¥
A. The spell that she had ·some years before she came there.
·Q. When she lived at Clarendon 1
A. Yes. We heard when she first come that a shock mig·ht
be very much against her condition, you kno\\r.
Q. And between the time of the fire and the tim~ of the
Bowles' visit in 1930, February, 1930, what did she do with
reference to remaining a\vay from crowds or being in crowds
with reference to exposing herself to excitement or shock?
A. She went as anyone else did; she went to everything
that came around; she drove her machine; she was very
bright and cheerful, and g·ot along very nicely.
Q. You say she drove her machine. With ref·
page 663 } erence to going in crowds?. ·
A. She \vent to 'the carnivals and thhigs ·like
that, as t.h o~e \vomen did.
Q. Did she g-o to moving pictures?
A. I think she clicl soin.etin;1es; yes, sir~
Q. You clo1
A. I think she did; yes; I think she did, once or twice with
friends t11at I know of; and she went to church affairs.
Q. Church affairs~
· A. Yes, she was quite active in her church.
·

.
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Q. Was she a woman who remained much at home or went
about much¥
A. She went about quite a good deal; she went around; she
took her machine and carded her husband to the cars daily;
she had the use of the 1nachine in the evenings, you know,
until she met him.
~IcCandlish: I think that
~Ir. ~Farr: The same objection

lVIr.

is all.
goes to this as was asked in
the case of these questions being asked J\iir. I\Irby.
(Thereupon the trial was resumed in the presence and
hearing of the jury as follows:
page 664}

lVIrs. FLQR.ENCE B. TURNER,
called as a witness by and on behalf of the plaintiff, being first duly sworn, was examined and testified as
follows:
DIRECT EXAl\:fiNATION.
By ~Ir. 1\fcCandlish:
Q. \V"hat is your first name, ~Irs. Turner 1
A. Florence B. Turner.
Q. Are you the wife of T. J. Turner~
A. Yes, sir.
Q·. And you reside down on the Lemon Road?
A. Yes, sir.
Q. Hight near where the ~Iay 's live 1
A. Next door.
Q. And how far from where l\Irs. :.Mills resides?
A. V\7 ell, they are on one side of the road, one side of me,
and 1\fr. lVIay on the other, only on the opposite side of the
street.
Q. The l\Iills are over on the opposite side of the road?
A .. Yes, sir.
Q. And farther do,vn toward the Leesburg Pike, are they
not?
A. Yes, sir.
Q. How long have you been living out there 1\Irs. Turner1
A. \Vell, they have been there three years next n1onth.
Q. Three years next month '1
A. Three years this ,July, coming July, next month.
Q. And how long have you known l\Irs. 1\Hlls?
A. Ever since I have been there, almost. I got acquainted
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with them soon after I moved out there, took milk .from
them.
Q. Do you know her reputation for morality out in that
neighborhood¥
·
A. I never heard anything good.
page 665

~

(Direct examination closed.)
CROSS EXAMINATION.

By ~fr. Farr:
Q. ~Irs. Turner, you say yon know her reputation for what!
A. Not good.
Q. Her reputation for whatY
A. 1\forality.
·
Q. And yon never heard anything good?
A. Yes, sir.
Q. vVith whom have you been discussing Mrs. Mills' reputation for morl}.lity Y
A. Well, I don't kno'v as I discussed it with anybody in
particular, it is just a general thing around there.
Q. I want you to see if you cannot recall now the place and
the first person with whom yon have ·discussed Mrs. Mills'
·
morality.
A. When I first moved there 1 hadn't been there more than
a week 'vhen Mrs. Annie ~IcCauley came to me and told n1e
all about her episode with :Mr. Purzel, and that is the first
that I knew anything of it.
Q. That was Mrs. Annie McCauley?
A. Yes, sir.
Q. And yon had just moved in the neighborhood Y
A. Yes, sir.
Q. And ~Irs. McCauley had known yon how long Y
A. \V ell, since I moved there.
Q. And yon had just moved there. How long had you
known 1\Irs. McCauleyf
A. About a week.
Q~ Did you k1~ow 1\frs. l\fills at that time?
.
A.. I don't rein ember whether I did or not.
page 666 ~ Q. In point of fact, yon had never met Mrs.
Mills, or did not even know who she was.
A. I knew that they 'lived down there; yes.
Q. You knew that she lived down there; I asked if you
had met Mrs. Mills.
A. I don't remember whether I had or not.
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Q. .And yet you permitted a lady whom you had only known
a week to come to your home and tell you some story that

.reflected on someone you did not know; you never suggested·
"
A. I could not stop her.
Q. Did you tryY
A. I did not ·engage in any conversation with her. She
told me of her own free will.
Q. I understand that. Now, you said you could not stop
her. I ask you did you try to stop here?
A. Well, I did. not ta.lk to her about anyone. I did not
know the woman. I could not tell her to be still.
Q. The relations between you and Mrs. May are very
friendly and cordial are they not Y
A. Yes, sir.
Q. You are warm friends; in fact, as I understand, Mr.
May bought the piece of land on which the house was from
your husband.
A. Yes, sir.
Q. And of course you talked and sympathized quite a bit
with Mrs. May as a result of her condition.
A. Not any more than anybody else.
Q. I don't believe you did, 1Jut I mean in point of fact you
have haven't you Mrs. TurnerY
.A: Why, certainly.
Q. And how did they happen to know that you
page 667 ~ would testify that you had never heard anything
good of Mrs. Mills' reputation for morality Y
How did 1\{rs. May know that that would 'be your testimony?
A. Well, 1\Irs. Annie McCauley told everyone, for that
matter.
Q. Did you understand my question Y
A. I don't believe I did.
{The reporter read the pending question.)

A. Well, they knew that Miss Annie told me.
Q. Did Miss Annie tell them that she told you f
A. She told them too.
Q. Miss Annie told Mrs. May, but did she:A. I suppose so; she told me.
·
Q. And that was three years ago.
A. Yes.
Q. Do you kno'v that Miss .Annie-is it Mrs. Annie or Miss?
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A. ~fiss.
Q. That ~Iiss Annie McCauley told 1\IIrs. ~IayY
-, A. I do not know of it but I know that they know it from
the same source that I knew it.
Q. She told you that ~Iiss Annie told them whatY
A. No, but I know that she told me and I told she told
·others.
Q. You know that she told you and you know that she must
l1ave told 1\;Irs. ~Iay1
A. I suppose so.
Q. L·et's get back to the question I was .b·ying to get an
answer to, and that was this: How did 1\{rs. 1\{ay know that
would appear as a witness in their behalf and testify adversely, to Mrs. l\Iills' reputation for morality¥
lir. ~IcCandlish : Why don't you ask her how I
knew it?
1\{r. Fa.rr: 1\fr. 1\{~.Cancllish, ju~t a moment. If you want
to get on the mourner's bench come around.
A. Well, I knew it, and they kne\v that I knew it; and
I volunteered to tell them.
Q. You told them you knew it and would testify to it 1
A. Yes, I did; I told them.
Q. When did you tell them that, now, Mrs. Turner T
A. When they were in trouble.
Q. What?
A. When they were in trouble.
Q. Can you tell the date¥
A. I do not recall the elate.
Q. Was it this year 1
A. I don't remember.
Q. Was it last year'
A. It is some time since 1\{r. Bowles' visit to 1\frs. May's
house.
Q. And, naturally, ~Ir. and ~Irs. l\iay both told you their
.own side of that visit, c;lidn 't they t
A. Why, certainly.
.
Q. And you, natura1ly, feeling as kindly to them as yo~ do,
and knowing them as well as you do, believed their side,
didn't YOU Gl
A·. Well,· I did.
pag·e 668

~

(Cross examination closed.)
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E·XA~IINATION.

·By l\fr. l\IcCandlish :
Q. Do you know l\Ir. and 1\;Irs. ~fays' general reputation
for truth and veracity in that neighborhood?
A. Good.
Q. What1
page 669 } A. Good.
:Wir. Farr: What was the question?
1\tlr. 1fcCandlish: I asked if she knew 1\tlr. and Mrs. J.\IIays'
general reputation for truth and veracity in that neighborhood.
!tir. Farr: I object. I think you ought to pursue these
things in the regular way without splitting it. This is not the
subject of re-direct examination.
J\tlr. l\fcCandlish: If you want me to I will withdraw that
question.
Mr. Ball: ·vve will admit she wilJ say it is g·ood.
1\fr. l\icCaudlish: She has always said that.
(Re-direct examination closed.)
R.E-CROSS EXAl\IINATION.

By l\fr. Farr:
Q. In view of J.\IIr. l\IcCandlish 's additional questions, you
never heard anybody speak well of l\Irs. l\fills in that neigh-·
borhood, did you?
A. No, sir.
Q. l\faclam 1
.LA:.... No, sir.
Q. No, sir'
A. No, sir.
Q. Do you know l\frs. Ellen Selin~
A. Yes, sir.
Q. Did you ever have any conversation with l\Irs. Ellen Selin in regard to 1\tirs. l\~fills' reputation?
A. Not in regard to the neighbors.
Q. That was not my question .
.A. No.
Q. Do you e\rer have any conversation with l\Irs. Ellen Selin in regard to l\frs. l\Iill 's reputation 1
page 670 ~ A. No, sir.
Q. At no time'
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A. No, sir.
Q. Do you know ~Irs. Ellen Selin Y
A. Yes, sir.
Q. How long have you know her Y
A. As soon as I moved out in the community I happened to
meet her.
Q. She was one of the first people you met out there, was
she not?
A. One of the first ; yes, sir.
.
.
Q. Do you not recall that in a talk she had with you wone
day that she told you-

Mr. McCandlish: Where was this, and when was this, if
you propose to rebut this witness.
Q. You are a1~e exactly correct about that, Mr. McCandlish. If you suspend for just a moment I will see if I cannot
get the place exactly. If I cannot I will not ask the ques~
tion.
(A short recess was taken.)
:iYir. McCandlish : If your Honor please, may I scaU attention to the fact that it is my informotion that Mrs. Selin
has been in the court house since the trial bega:p:.
The Court : Tha.t question is not up yet. Wait until we
get to it.
. Mr. McCandlish: Ou the theory that she was admitted because she was a character witness only.
Q. Now, Mrs. Turner, do you kno'v Mrs. Selin, the lady
who· just left the court room f
A. Yes, sir.
Q. She was one of the early visitors at your home after
you moved ou there, wasn't she 7
pag·e 671 ~ A. Yes, sir.
Q. Don't you recall that in your home on one
occasion when 1\frs. Selin was there that you told Mrs. Selin
about the statements that Mr. McCauley had made in respect of Mrs. ~Iills?
A. I never repeated anything to her.
Q. You deny that you did tha.t'
A. Yes, sir.
Q. You deny that you discussed any statements with Mrs.
Selin tha.t you say Miss l\1:cCauley had made to you about
Mrs. I\Iills!
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A. Yes, sir. I talked with none of them about it.
Q. Didn't you tell Mrs. Selin what Miss McCauley had told
you; and did not Mrs. Helin then and there tell you that Miss
.Annie ~IcCauley was prone to talk about people and rather
gossipy; that she, Mrs. Selin, knew Mrs. Mills and that she
'vas a good woman f
A. l\1:ake your question shorter; you have two or three in
one. I do not understand.
Q. No, I have only asked you one.
The Court: vVill you read the question, Mr. Reporter?
The Reporter (reading) : '' Q. Didn't you tell Mrs. Selin
what Miss Cauley had told you 1''
The Court: Stop right there. Answer that now; did you
tell Mrs. Selin what Mrs. McOauley had told you Y
A. I told her nothing that Miss McCauley had. t.old me.
. The Court: What is next, Mr. Reporter f
The Reporter (reading) : '' Q. And did not Mrs. Selin then
and there tell you that Miss .Annie McCauley was prone to
talk about people and rather gossipy?''
page 672 }

The Court: Stop there. Answer that, Witness.

A. Yes, she did; she told me that.

The Court: Now read what follows, Mr. Reporter.
The Reporter (reading) : '' Q. Tha.t she, Mrs. Selin, knew
1\tirs. Mills, and that she was a good woman 7''
The Witness: I do not recall her .having said anything
about Mrs. Mills at the time; Mrs. Mills was not in that converastion because I did not talk to Mrs. Selin about anybody
at· that time; I did not know her; I refrained from talking
about any of such things.
Q. Why was it, then, that Mrs. Selin, you admit, was kind
of warning you against Miss Annie McCauley Y
A. She is a gossiper.
Q. Who ist
A. She is.
Q. Mrs. Selin is?
A. Because she was warning me of Miss Annie. I paid no
attention to any of them.

---~

-~~------
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Q. You say she is a gossiper!
A. She is the one that was warning me about that.
Q. Who is she i

A. 1\Irs. Selin.
Q. ~Irs. Selin, then, is a gossiper ~
A. I suppose if you want to call her that.

Q.. Was she the one who made the derogatory statements
about Mrs. J\ifills, or was it Miss Annie JYic.Cauley~
A. ~Iiss Annie J\icCauley made the statements about 1\irs.
:Niills. Mrs. Selin said nothing to me about 1\{rs. Mills.
Q. And you said nothing to ::1\-Irs. Selin about the conversation you say 1\tliss Annie JYieCau:ley had with
page 673 ~ you~
A. She asked me ha.d l\fiss Annie 1\fcCauley
been in my house. I told her yes; and she said that ~Iiss Annie McCauley was a trouble-maker.
Q. What else did she say?
A. That is all she said.
Q. And she said nothing. about 1\IIrs. Mills in that conver-:
sation?
A. No, sir.
Q. Are you quite sm·e about that¥
A. Yes.
Q. Alright, 1\Irs. Turner; I do not want to harass you, I
am sure.
(Cross examination closed.)
(Thereupon, 1\{rs. Hall was tendered by counsel for the
plaintiff as a character witness for 1\tirs. May, but the Court
ruled that she could not be called as plaintiff had exhausted
a number of character witnesses agreed upon.)
Thereupon,
GLADYS BURROUGHS,
called as a 'vitness by and on behalf of the plaintiff, being
first duly sworn, was examined and testified as follows:
DIR.ECT EXAl\1INATION.
By

~fr.

1\IcCandlish:

Q. Gladys, how old are

you~

A. 16.
Q. Where do you go to school1
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Washington-Lee High School.

In Arlington County Y

Yes, sir.
What grade are you'
A. The last part of the second.
page. 67 4 } Q. When ;were you sixteen~
A. November 7th.
Q. You mean last Novemberf
- A. Yes, sir.
Q. And you will be 17 this coming November~
A. Yes, sir.
Q. Are you the daug·hter of ~Ir. and :Nlrs. Burroughs who
testified in this case f
J.l. Yes, sir.
.
Q. Do you know Helen Mills?
A. Yes, sir.
Q. Before Mr. Bowles went over to 1\frs. l\iay's house in
},ebruary, 1930, ho'v much did you and Helen play together~
A. She would come over quit frequently, pro~ably two or
three times a. week some ':veeks.
Q. J.lnd ':vould you play together at other places than at
your housef
A. "\Vell, on the road; we would sleigh ride on the road.
Q. Coast, you mean~
A. Yes, sir.
Q..You 'vere friends and playmates 1
J.l. Yes, sir.
.
_
Q. Do you remmuber in the Winter of 1929-30 Helen being
over at your house and making· any statements in reference to
what 1\Ir. Bowles had given her mother 1
(The question was objected to by counsel for the defendant
on the ground that it was part of plaintiff's case in chief and
not proper rebuttal, which objection was sustained by the
Court, to which action of the Court counsel for the plaintlii
noted an exception. For the purpose of the record the follo,ving questions and ans'wers 'vere taken outside the
page 675 ~ presence and hearing of the jury) :
Q. Did she make any statement as to 'vhat she would have
to do the evenings J\llr. Bowles came out 1
A. She said she would have to go to bed about 8 o'clock;
she said that ordinarily her mother made l1er go to bed at
8 o'clock eevry evening ~fr. Bowles came. "\Vhen she was out
playing nights that she stayed over to our house, afternoons ,
and nights slw would not go to bed before 8 o'clock, but when
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she was at home she would have to go to bed at 8 o'clock.
Q. Was anything said by Helen about looking through the
hole or any hole, or keyho~e, or spyingY
A. Yes, sir; she said when they had the heat put in the
house there were big holes in the ceiling and she would look
through those holes, and also throw seed corn down stairs,
and also she would peep through the keyholes, and one night
she came down stairs and her mother caug·ht her coming
down stairs. She was getting ready to peep. through the
keyhole.
Q. And did what?
A. Sent her back to bed.
Q. Did you just state why or· how she happened to make
these statements?
.
A. She just came over, ran in the house, or when we were
in the yard playing she would run up and tell me, and say
"Don't tell mother, for she would whip me if she ever found
out I had been telling; she· would whip me".
·
·. Q. Did she seem to have any particular joy or. A. -8h~ seemed to be tickled sick when she got the bracelet,
when they got the ear and when her mother got the fur coat.
1\Ir. McCandlish: I think that is all.
1\Ir. Farr: 'Vithout waiving our objection I would: like to
as the 'vitness a few questions.
page 676 } The Court: I rule you have not the right.
Mr. FaiT: We note an exception.
By 1\Ir. Farr:
Q. With whom did yon first discuss these statements you
say Helen Mills made f
A. Not with anybody particularly only after the case.
Q. After what case?
A. After this case arose.
Q. After this suit was filed, yon mean f
A. Yes, sir.
·
Q. With whom did you first discuss them, then, after snit
was filed?
A. I discussed it with mother. Mother is about the main
one.
Q. With whom have yon discussed it?
A. I discussed it with 1\Ir. McCandlish.
Q. You never discussed it with Mr. or Mrs. May did you t
A. Well, yes, sir.
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Q. .And yet you permitted a lady whom you had only known
Q. Wheref
A. Over to our house.
Q. They came over?
A. Yes, sir.
Q. When was that f
A. 'deed I could not tell you.
Q. You do not mean to answer that you cannot remember
such a short time do Y
A. It is about-it 'vas a short time ago.
Q. Where any of these statements made in the presence of
your mother by Helen?
A. Yes, sir.
Q. And your mother, of course, never told you
page 677 } what Helen testified to in Oourt.
A. No, sir; she never told me.

(Thereupon, the trial proceeded in open court within the
presence and hearing of the jury as follows :)
By 1\{r. McCandlish:
Q. Gladys, in the winter of 1939 and 1930 did Helen Mills
made a statement or statements about a fur coat?
A. Yes, sir.
Q. Was that before February 21, 1930, or after?
A. It was before.
·
Q. Before. Did you ask any questions that caused her to
made these statements?
A. No. She came right in the house and said: "I have
something to tell you, but don't tell mother, because if you do
she will whip me.''
'Q. And 'vhat did she tell you about the fur coatY
A. She said that Mr. Bowles gave daddy the money to buy
a fur coat as he did not want the neighborhood to know that
he bought the fur coat for her.
Q. Did she make any statement about the purchase of an
automobile?
A. Yes, sir. She said that Mr. Bowles-they were getting
a-new automobile and 1\fr. Bowles was paying the first down
payment, and Mr. Mills was to pay $15 a month and Mr.
Bowles was to pay the remains of the monthly payments
beyond $15.
.
Q. Did she make any statement about Mr. Bowles giving
money to her mother, Mrs. Mills Y
A. Yes, she said Mr. Bowles gave her money for her birthday.
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Q. vVhat'
A. Gave l\irs. ~fills money for her birthday.
Q. Did she say how much¥
A. No, sir ; she did not.
Q. What, if any statement was made by Helen about the
braceletY
A. Whe told me about it 2 months ago.
Q~ Two tnonts ago~
A. I n:tean 2 months before she got the bracelet she knew·
she was g·oing to get a bracelet.
Q. Did she tell you where it was 7
A. Yes, sir, it was up in the dresser drawer. I saw it.
Q. You saw it¥
A. Yes, sir.
page 678

~

l\ir. Pickett: Before?
A. Yes, before.
Q. That is, were you at the ~fills home when a bracelet was
presented, or when Helen received a bracelet¥
A. Yes, sir.
~Ir. Ball: Do not answer until he finishes the question.
1\1fr. ~IcCandlish: Do you want to say something, 8enator7
Mr. Ball: I want to object to that question. What is that
rebuttal of~ He admits he gave her the bracelet. If there
is any criticism of it you can argue it.
Q. Then let me ask another question : Tell the jury if
1\tlr. Bowles personally handed that bracelet, or presented that
bracelet to Helen ~fills.

1\Ir. Farr: I object to this on the ground that it is not
rebuttal. :1\'Ir. Bowles said he gave her a bracelet; that is his
testimony.
The Court: The objection is overruled.
page 679

~

Q. vVere you present.1
A. Yes, sir.
..,~
Q. Did 1\Ir. Bowles bring the bracelet out and give it to
Helen l\:fills?
A. No, sir.
Q. vVhere did the bracelet come from?
A. Mrs 1\.fills brought it out and laid it on the table.
Q. Brought it clown from where?
A. She came from another room, and laid it on the table·.
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Helen opened it and turned around to thank 1Ir. Bowles for
it. Mr. Bowles said: "You need not thank me for it, thank
your mother and father.''
Q. Had Helen made any statement to you about the bracelet before that evening?
A. Yes, sir. She told me· that this bracelet was home in
the drawer; that she knew about it.
The Court : 1\ir. ~icCandlish, ho'v is this competent 1
::1\{r. 1\'IcOandlish: ~Ir. Bowles stated emphatically that nothing 'vas known about the bracelet until he took it out there
that evening.
::1\fr. Ball: This is not rebuttal of anything. •
Mr. McCandlish: The record 'vill show that he so testified.
·Ndw 1 am ~howing that that statement is not correct, for she
herself actually kne'v about the bracelet prior to that.
The Court : I will not let her answer that.
1\'Ir. ::1\:fcCandlish: vV e note an exception.
:Nlr. Ball: I move that the answer be stricken out that she
has given.
The Court: The jury will not consider the statement made
by Helen 1\Iills out of the presence of ~Ir. Bow·les about this
bracelet.
~

Q. I will ask you if you yourself had any
knowledge of the fact that this bracelet was going
to be presented before that evening?
A. Yes, sir; I-Ielen 1\'Iills told me about it.
page 680

The Court: Do not say what Helen told you. ·
1\Ir. ::1\fcCandlish: Does your I-f.onor rule that that is 1m·
proper1
::1\Ir. Ball: vV e object to the question and move the answer
be stricken out. It is immaterial and not rebuttal.
The Court: I do not see how she could have had knowledge
of it except by hearsay testimony.
1\fr. Pickett: She migl1t have seen it, if your Honor please.
The Court: She just explained that she did not see it,
tf1at she was told about it.
l\!Ir. Pickett: Your Honor rules that out?
The Court : The jury 'vill not c.onsider the testimony of
this witness as to her knowledge of the bracelet prior to the
presentation of it unless she actually saw it prior to that
time.
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By Mr. ~fcCandlish:
Q. Christmas Eve, 1929, after dark, will you state whether
Mr. M1lls, Helen and Ned were at your house ; and, if so,
how long they remained there Y
A. Yes, sir ; they were there; and they remained, I judge,
about an hour or a little over.
Q. You say that Helen made any statements to yon, '~Ir. Farr:.Jri~t ~k6~enL''i ~bj~c{fo the.qu~stion thus far.
It is leading. I have got to object to it before you complete
it.
.
- -.

.

.

:

The c·ourt: What conversation is this you are talkiiig
·
about; where did that take place 7
··
page 681 F Mr ~ 1\1:cCandlish·: This relates to_:_shall I state
it to- your Honor in the presence of the jury?
Mr. Marsh: No, sir.
·
·
· The Court: .Tell me .where· it occurred and when. ·
· · Mr. McCandlish: It occurred in the Burroughs home, as
I understand, and related to Helen . Mills spying through a
keyhole, or knothole ; statements she made in that regard.
The Court: I do not thinlr that i-s. any. rel;>.uttal ... It seems
to me your witness te~tified. to "that" in your .direct case~. Mr'S.
Burroughs, and possibly 'thre~ of them: ·~ ..
Mr. Ball : Mrs. Burroughs did· not; Mr .. an(\ Mrs., May. did
testify to that in chief. It is not rebuttal of anything.
'The Court: I rule that out.
Mr. McCandlish: Alright sir:
Q. No, do you remember when the Mills' got a new car,
Gladys?
A~ Yes, sir~
· Q. Do you _rememb'er who gave Mrs. Mills lessons in driv:..
ing· the carl. A. Yes, sir.
Mr. Ball: If your Honor. please, what is that in rebu!W.,l
of·?
·· .
. *·

•

•

The Court: Go ahead.
Q. At any time- when they had the new car, if Mr. Bowl~s
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and Mrs. J\llills were out in that new car after dark will you
please state Y
.A.. Yes, sir, they were.
Mr. Ball: .A more leading question than that could not be
asked, if your Honor please.
.
Mr. McCandlish: I do not know of any other
page 682 ~ way to do it. I am-willing·.for. the Court to as~
the questions, ·or Mr. Farr·. ·
·
1\fr. Ball: The mischief is done when you have s~este~
.the answer.
.. . - ..
.
.
.
· The Court: D~d you ever see Mr. Bowles and Mrs. Mills
ddving in the car togetlier'
The Witness: Yes, sir.
.
The Court: Stat~ whether ·or not it wa5 'in the daylight.
'or after dark.
.. . .
.
.. . .The Witness : It was dark.
· The Court : Do you recall a particular ·occasion 1 · .. ··
The Witness :··Yes, sir. One night they were taking. driv:ing
.lessons, J\.Irs. Mills took driving lessons. Helen walked pas·t
'our house and said she was afraid to rideMr. Ball : Do not' say what Helen ·said, please.
Q. :Helen~· stopped at your house?
.A.. Yes; sir.
Q. Go ahead.

The Court: Do not repeat what Helen said. Do you know
·anything else about it; did you see her get out of the carY
. The Witness: Yes, sir; she came into our home. · · · ·
' The Court: How long did ·she stay at your home and where
did she goY· ·
·· ·
··
The Witness: She staved until Mr. Bowles and Mrs. Mills
came after her; arid she: liad dinner· with us that night.
-The Court:· How long was she at your house Y
The Witness : I judge about an hour or an hour and a half.
The Court: Between the time she got out of the car and
.the time they came back for herY
· The Witness : Yes,. sir.
.
-The Court: Was an hour or an hour and a half.
:page 683 } Are there any further questions Y
By Mr. McCandlish:
Q. Was anybody in the car with Mr. B0-wles and Mrs.
Mills at that time Yr
"·'

\t

l -·

...

.

4

.. '

- ...
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A. No, sh·, not after they left our house.
Q. What kind of a bracelet was itt I forgot to ask that.
A. It was a 'vhite gold bracelet and had-! think it had
5 little stones in it.
·
(Direct examination closed.)
CROSS EXAl'IINATION.

By Mr. Farr:
Q. Gladys, do you mean to tell the jury it was a white gold
bracelet or that you thought it was a white gold bracelet!
A. Well, Helen said it was a .white gold bracelet.
Q. I am not asking what Helen said.
· - A. It looked to me to be a very good bracelet, and looked
like white gold.
Q. How many white gold bracelets have you ever owned t
A. I have never o'vned one myself.
Q. How many stones were in this .white gold bracelet Y
A. Five, as near as I can recollect.
Q. "\Vhat were they, diamonds, l'llbies or what¥
A. I think they were blue stones.
Q. You do not know, of course, what the bracelet cost or
whether it 'vas white gold or.what it was, do you, Gladys.
A. No, sir; I do not know what it cost.
Q. Now, you say that you and Helen have frequently visited
each other's homes.
A. Yes, sir.
.
Q. And your mother kne'v she was coming to your home.
A. Yes, sir.
page 684 ~ Q. And your mother kne'v who she was.
.
A. Yes, sir.
Q. And she was entirely willing for you and Helen to be
friends'
A. Yes, sir.
Q. For you to go around tgetherf
A. Yes, sir.
Q. And you dirl go around togetherf
A. Yes, sir.
Q. And your mother is-what is your mother's name?
.l\. ~Irs. Charles Burroughs.
Q. What is your mother's given namef
1\.. 1\'Irs. Jennie l{nox Forest.
Q. Both your mother and father have testified in this
case!
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A. Yes, sir.
Q. Are you and Helen friends now, lVIiss Gladys¥
A. Yes, sir; we speak; she waves her hand to me and I
wave back to her.
Q. Then you are friends.
A. I 'von 't say friends, 've just speak.
Q. Then you are not friends. I asked if you were friends
and you said yes, and then you said you were not.
A. Well, right now you can't say we are friends; no.
Q: Let's get back; I don't want to spend tim.e here over
trivialities. You speak of Helen coming back from the car
'vhen ~Ir. Bowles and she and Mrs. ~fills were in the car.
When was the new car gotten by Mr. Mills; do you know?
A .. It was. some tim~ in December, I think.
Q. Of what year 1
A. 1929.
page 685 ~ Q. What time did Helen come to your home 1
A. \Vhat time-do you mean daytime?
Q. Yes, I mean day time.
A. It was dark, practically dark.
Q. Practically dark?
A. Yes, sir.
Q. The lamps were lit; is that right 1
A. Yes, sir.
~fr. 1\'IcCandlish: She did not say anything about .lamps
being it.
~Ir. Farr: I asked her if the lamps 'vere lit.
1\!Ir. McCandlish: This is an inexperienced witness. l\Ir.
Farr say~ the lamps were lit.
l\!Ir. Farr: And she says: ''Yes.''
~Ir. 1\!IeCandlish: You 1night ask if the lamps were lit.
Mr. Farr: Well, I do not think she misunderstood ine.

Q.. You understood my question didn't you¥
A. I think so.
Q. Where were you when Helen came in that eveningt
A. If I recall, I was in the dining room..
Q. And it was. duskY
A. Yes, sir.
Q. And the lamps were lit in the house, yon
page 686 ~ said?
A. Yes, sir.
Q. And the first you knew of Helen's being around was
when she came in the door. Did she come in without rapping·t
A. I think she knocked at the door.
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Q.. Can you recall-was it her habit to run in without rapping?
A. No, sir.
Q. All right, she rapped on the door, then and you met
her at the door?
A. No, sir, I did not.
Q. How are you able to tell the jury, then, as you did on
your direct examination, Miss Gladys, that there was nobody
in the car when she left except Mr. Bowles and Mrs. Mills f
A. I saw them go down the road after Helen got out.
Q. You did?
A. Yes, sir.
Q. I understood you to say that it was after dark, did
you say, or what?
A. Well, you would not call it real dark, exactly; the lights
were lit but it was not real dark.
Q. "What kind of a car was it, an open or closed carY
A. It was a closed Ford.
Q. And you did not see the young Mills boy in the car,
did you!
A. No, sir.
Q. And he was not there, was heY
A. Not as I know of ; I never se-en him.
Q. If he had been there you would have seen
page 687 ~ him, 'vouldn 't you Y
A. Yes, sir.
Q. And you didn't see him; therefore, you say he was not
there?
Q~ No, sirY

-· .
.

(Cross examination closed.)

.--..._._...

.

. ..
.-......

Th~reupon

R. E. PLYMALE,
called as a witness by and on behalf of the plaintiff, being
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Pickett:
Q. Please tell the jury your name.
A. Robert E. Plymale.
Q. Where do you reside, Mr. Plymale Y
A. Arlington County, Virginia.
· Q. What is your occupation Y
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A. I am employed in the Railway Mail Service of the
United States Government. ·
Q. Are you engaged in any civic activities in Arlington
County?
A. Very much. I spend a good deal of my time around in
~ivic organization work.
.
Q. Do you hold any official position with any of them 7
A. At the present time I am president of my local citi·zens' association, and vice president of the interfederation
conference of citizens' associations of Washington.
Q. Have you ever occupied any position with ref·erence
·
to the federation of civic associations in Arlingpage 688 ~ ton County'
A. I was president of the Arlington County
Civic Federation for three years consecutively.
Q. Do you kl}ow Mr. May?
A. Yes, sir.
Q. B. Frank :lviayY
A. Yes, sir. ·
Q. How long have you known him Y
.A. Intimately for 11 years, about that.
Q. Are your offices in the same building t
A. In the same building and the 'same floor, adjoining.
Q. Do you know people who know Mr. May?
A. Do I know people who know Mr. May!
Q. Yes, sir.
A. Yes, sir:
Q. Do you know Mr. May's general. reputation for truth
and veracity?
A. I would think I would. I have had very intimate relations with him,. that is as far as knowing him personally
and conta~t with him for ele~en years.
Q. Do you know his reputation among other people that
he knows?
A. I do.
Q. What is that reputation Y
•
A. The best that could be said of any man. I never heard
his integrity or anything he said or done questioned.
Q. Based upon that information, your personal knowledge
of him, would you .believe him on oath in a matter in which
he is interested Y ·
A. I would believe him on oath, or not on oath;
page 689 } I would believe him on any statement he made.
Q. Do you kno\v Mrs. May, his wife?
A. I do not. I never had the pleasure of making her acquaintance.
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(Direct examination closed.)
CRQSS EXAMINATION.

By 1fr. Farr:
Q. ~{r. Plymale, you say you would believe any statement
Mr. Ma.y makes though not on oath¥
A. Yes, sir.
Q. In other words you would not doubt the credibility of
the statement?
A. I have no reason otherwise; I never caught him wrong
in all my experience with him.
Q. Would you .believe any stateme-nt he makes independent
of whether it was credible or otherwise 1
A. Until I found it was wrong.
Mr. 1\IcCandlish: He did not say that. He said on oath
.or without oath. He did not say he would believe any incredible statement.
_
The Witness: I do not believe Mr. Ma.y would make an incredible statement.
Q. Did you understand my question?
A. I would· say I would because I do not believe he would
make a statement which was not credible.
Q. Then you would believe any statement that Mr. May
would make, on oath or without oath, independent of the
credibility of the stai:ement ~
A. Of course if I knew it was wrong I would
page 690 ~-not believe it, but I do not think he 'vould m.ake
a statement that 'vould not be correct. That is
my opinion and my experience.
Q. You and Mr. May are very warm personal friends, and
you are very fond of him personally?
A. No more than anybody else that I associate with and
know. I have nothing in common with Mr. May-not any
_more than any other friend or any other acquaintance.
Q. You are warm friends ; there is nothing on earth wro-p.g
about it; you are, aren't you?
A. We are good friends. .
Q. That is what I wanted to ]{now, sir.
(Cross examination closed.)
Thereupon
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PERRY L. lVIITCliELL,
called as a witness by and on behalf of the plaintiff, being
first duly sworn, was examined and testified as follows:
DIRECT EXAMINATION.
By Mr. Pickett:
Q. Please tell the jury your name.
A. Perry L. l\tlitchell.
Q. What is your occupation or profession, ~Ir. Mitchell?
A. I am clergyman, pastor, of the First Baptist Church,
Clarendon, Virginia.
Q. Where do you reside, sir~
A. In Clarendon.
Q. How long have you lived theret
A. Nearly seven years.
Q. Do you know Mr. B. Frank May?
A. Yes, sir.
.
page 691 ~ · Q. D~ you know 1\Irs. 1\rfay, his wife 1
A. Yes, sir ..
Q. Did either one of them belong to your congregation?
A. They both belong to the congregation, and Mrs. May
belongs to the church.
.
Q. Do you know persons ·who are acquainted with 1\Ir. and
lVIrs. J.\IIay?
A. Yes, sir.
Q. Do you know theil· general reputation for truthfulness
and veracity?
A. So far as I know it is fine, sir.
Q. I am referring now to both l\{r. and l\tirs. 1\iay.
A. I say, so far as I know, they are fine.
Q. Based upon that reputation and your personal knowledge
of 1\tir. and l\ofrs. 1\'Iay would you believe them on oath in a
matter in which they are interested Y
A. Yes, sir.
Q. How long has 1\frs. May been a member of your congregation?
A. Approximately four years.
Q. "\Vhen she became a member where was she residing?
A. She was residing at 200 West.Virginia Avenue, Clarendon.
Q. And is she still a member¥
A. Yes, sir.
(Direct examination closecl.

Cross examination waived.)
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Thereupon

JAMES H. FOX,
called as a witne.ss by and on behalf of the plaintiff, being
first duly sworn, was examined and testified as follows :

DIRECT EXAMINATION.
By Mr. Pickett :
Q. Please tell the jury your name, Mr. Fox. ·
A. James ·H. Fox.
Q. Where do you reside Y
A. Clarendon, Virginia.
Q. What address Y
A. 127 West ;virginia Avenue.
Q. Do you know Mr. B. Frank Mayf
.A. Yes, sir..
Q. When did you first make his acquaintance?
A. About five years ago.
Q. Where was he residing at that time Y
A. 200 West Virginia Avenue. •
Q. Is that near your residence¥
A. Yes, sir.
Q. What is your occupation, Mr. FoxY
A. Barber.
Q. Do you know Mrs. May?.
A. Yes, sir.
Q. How long have you known her?
A. About five years.
Q. Do you know the reputation of Mrs. May for truthfulness and veracity Y ·
A. 1res, sir.
·
Q. Is it good or bad Y
A. Good.
Q. Do you know the general reputation of Mr.
page 693 ~ May for truthfulness and veracity?
A. It is good.
Q. W o.uld you believe .them on oath in a matter in which
they were interested'
A. 1res, sir.
(Direct examination closed.)

CROSS EXAMINATION.
By Mr. Farr:
Q. I understand you are a barber..
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· A. Yes, sir.
Q. And you are living now in Arlington County, at Clarendon?
A. Yes, sir.
Q. And Mr. and Mrs. May have lived out in Fairfax,
County how long, if you knowY
A. They have been living out in Fairfax County· around
two years, I think.
Q. Have you visited their home since they moved out here1·
A. Yes, sir.
Q. How frequently!
A. I have been out there· five or six times, I think.
(Cross examination closed.)

..• .,.."\.
.. - :i·· ..

Thereupon

FRANCIS J. RILEY,
called as a witness by and on behalf of the plaintiff, being
first duly sworn, was examined and testified as follows:
DIRECT ·E-XAMINATION.

By Mr.Pickett:
Q. Tell the jury your name Y
.A.. Francis J. Riley.
Q. Where do you reside?
A. Washington.
Q. Do you know Mr. B. Frank May?
A. I do.
Q. Do you know Mrs. May, his wife?
·A. Yes, sir. ·
Q. How long have you known them?
.
A. About four or five years.
page 694 -~. Q. Where were they living ;when you made
your acquaintance Y
A. They were on Virginia Avenue.
Q. Clarendon, Virginia Y
A. Clarendon.
Q. Do you know people with whom they are acquainted f
A. Yes, I do.
Q. Have you visited in their home?
. A. On several occasions; yes.
Q. What is your occupation, Mr. Riley?
A. I am in the heating business.
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Q. Do you know the general reputation of ~Ir. May for
truthfulness and veracity among people who know him t
A. I do.
Q. Is it good or bad 1
A. Very good.
.
Q. Do you know the reputation of Mrs. May for truthfulness and veracity among the people with whom she is acquainted!
· A. Very good.
Q. 'N' ery good, you say f
A. Yes.
Q. Would you believe them on oath in a matter in which
they 'vere interested Y
A. I would.
(Direct examination closed.)

_ F. A. CARPENTER,
called as a witness by and on behalf of the plaintiff, being
first. duly sworn, was examined and testified as
page 695 ~ follows:
DIRECT EXAMINATION.
By Mr. McCandlish:
Q. What are your initials, Mr. Carpenter?

A. F. A.
Q. Where do you reside f
A. Falls Church, Virginia.
Q. What is your occupation f
A. Clerk. Washington Gas Light Company.
Q. How long have you been employed with that companyY
A. Twelve years.
Q. How long have you known Mr. B. Frank ~fay?
A. About sixteen years.
Q. And Mrs. 1\{ay ~
A. About the same time.
Q. Do you people who know them?
A. I do.
Q. You mingle and associate with people who mingle and
associate with them Y
A. I do.

B . .Agee Bowles v. Mae F. May.

485

Do you know their reputations for truth and veracity 1
Yes, sir.
·
What is that reputation'
The best.
What¥
A. It is the best.
Q. Based upon tha.t reputation would you believe them on
oath· in a matter in 'vhich they were interested?
A. I certainly would.
Q.
.A.
Q.
.A.
Q.

page 696 }

(Direct examination closed.)

CROSS EXAl\tllNATION.
By Mr. Farr:
Q. You say you have known them 12 years. Where were
they living· when you first knew them~
A. I was in the army.
_
Q. Not where you were but where were they living when
you first knew them~
A. Mr. May and I were in the army together.
: Q. Where was Mrs. May living at that time Y
A. She called at Fort Myers, ~Virginia, -every no'v and
and then.
·
Q. That was before they were married?
A. Yes.
Q. ·You live in Washington, I understand?
A. I have lived in Falls Church for ten years.
_Q. And you work for the gas light company?
A. I do.
(Cross exan1ination closed.)
· Thereupon

R. H. ATWILL,
called as a: witness by and on behalf of the plaintiff, being
first duly sworn, was exami11-ed and testified as follows:
DIRECT

EXA~II~ATION.

By Mr. Pickett:
Q. Where do you reside, 1\{r. Atwill¥
A. Rosslyn.
Q. What is your occupation now?
A. I work in the florist business in Washington.
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.. Q.. Do you. know Mrs. Mayf
A. Yes, sir.
·
Q. · The plaintiff. in this ~ase Y

A. I do.
Q. How long have you known her, sirY
A. Ever since she was born. I could not say-I guess
25 year~, probably, or -30; I just could not remember, but I
have known her from a child.
·
Q. Where did you know her when she was a child Y
A. In· Westmoreland C'ounty.
Q. That is her home county, is itY
A. Yes, sir.
Q. W estmorel~d County, Virginia Y
A. Yes.
Mr. Farr: We admit she was born in Westmoreland County,
Virginia, if that shortens it any..
Q. Do you know her reputation in Westmoreland County
for truth and veracity?
. A. I do.
• Q. Is it good or badY
A. Good.
Q. How long have you known Mr. May!
A. About ten or twelve years. I have known him ever
since he married Mrs. ]/fay.
Q. Do you know his reputation for truthfulness and veracity!
A. Yes, sir; since that time I do.
Q. Is it good or bad Y
A. Good.
Q. Would you believe both of them on oath
page 698 ~ in a matter in which they were interested t
A. Yes, sir.
(Direct examination closed.)
·CROSS EXAMINATION.

By Mr. Farr~
Q. Mr. Atwill, when did Mrs. May live in Westmoreland
Countyf
A. I think she lived there and came to Washington to
work. I don't know how long, but before she was married,
probably 15 years-! think she worked in Washington; I am
not sure of it. She lived in W ashfngton, I know, a young
woman..
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Q. You imagine she is 25 or 30 years old 7
A. I say I imagine she is 25 or 30. I could not be positive
about it, but she is around 30.
Q. How long ago was it that she lived in Westmorelandf

· A. Some few years. She lived there before she was married. She came to Washington and worked for a while. I
am not quite sure of the times.
.;: ':
Q. When was she married'
.
. A. She was married about 10 or 12 years ago. I cannot
give you the exact date or time, you know.
Q. That would mean, then, that she lived in Westmoreland
County 15 years ago, approximately?
. A. About that; it might not have been that long, 15 years.
Q. Just as a girl she lived down there? ·
A. Yes, sir.
Q. Then the family moved to Washington?
.A. Yes, sir. I knew her from childhood.
page 699

~

(Cross examination closed.)

Mr. McCandlish: That is our case.
page 700

~

TESTIMONY ON ·BEHALF OF THE DEFENDANT IN SURREBUTTAL.

Mr. FaiT : Call Mrs. Selin.
Mr. McCandlish: If your Honor please, we object to this
lady testifying on the ground that she has been in the court
throughout the trial ; and, as I understand, attempted to send
a note up to the counsel table which results in calling her to
the stand. She therefore made herself a witness and I sub. mit that by reason of her presence in the court room when
she should not have been here she should not be allowed to
testify.

•
1\fr. McCandlish: We save the point.
Thereupon

'

.

MRS. ELLEN SELIN,
having been previously duly sworn, was called as a witness
in surrebuttal by and on behalf. of the defendant, and testified
as follows:
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DffiECT EXAlYIINATION.
By Mr. Ball:
Q. Mrs. Selin, do you know Mrs: Turner who has testified
in this case?
A. Yes, ·sir.
Q. How long have you known her?
A. ·Since ~{r. and Mrs. Turner built their house on Lemon.
~Road· and ·moved in.
Q. And have you ever been in their home?
··A. Many times~
Q. You are good friends, are you Y
· A. We were good friends until Mrs. Turner some six or
seven weekspage 701

~

l\{r. ~,arr: Do not go into detail about that
please.

A. Well, we were good friends.
Q. You are not such good friends now. Do not go into details about it.
A. No.
Q. Did you have· any conversation with Mrs. Turner con.
cerning some statements that Annie McCauley·
Mr. Picket: I object to that question; it is leading, if the
Court please.

The Court : I think this question will get what you want,
lYir. Ball: Did you have any conversation with Mrs. Turner
·shortly after she came into the neighborhood with reference
·
to a visit at 1\riiss McCapley 's?
l\{r. McCandlish : If your Honor please : Before she answers that I would like to enter objection on the record that
these gentlemen brought that out in their cross examination
and made her their own witness on that proposition, and
that they are not permitted to contradict it.
The Court: The objection is overruled.
Q.
A.
Q.
A.

Did you hear the Judge's question, Mrs. Selin T
I did.
And your answer is that you did have a conversation?
I did have the conversation.
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Q~ Will.you state 'vhat that conversation was 7
A. Mrs. Turner repeated to me some statements that ~Iiss
~IcCauley had made about ~Irs. Mills, and then she herself,
Mrs. Turner, .said: "I think she is just an old 'voman who
likes to talk.''
I said: . "Yes, . she is an old gossip. I have
page 702 ~ heard :Miss J\IIcCauley's statements before, and I
.
have refused to listen to them. Nobody on this
road pays any attention to her; and if you are wise you will
not do that either."
Q. Did you say anything to her about whether Mrs. Mills
·was a good woman or a bad woman¥ ·
A. I said that I had known ~Irs. Mills since a year afte t•
we moved to Lemon Road; that the reason that I had not
known ~irs. )fills sooner was ~Hss ~IcCauley's. statements
to me about Ivirs. ~Hils, for though I had silenced Miss ~fc
Cauley I had allowed it to influence me to the degree that I
had not become acquainted with :Nirs. l\'Iills until ten months
after we moved 011 Lemon ~Road. Then, walking down the
road one day Mrs. l\1:ills was 011 her. front lawn. She came
down to the roadside and said: "1'Irs. Selin"Q. Don't go into details on that, Ivirs. Selin. Did you
say anything to Mrs. Turner in that conversation with refer··
ence to whether Mrs. J\iiills was a good woman or a bad
woman¥
A. I did.
Q. '\Vhat did you say 7
- A·. I said that as far as I had been able to observe in the
four or five years I have known ~Irs. J\iiills I had seen nothing out of the way in J\ilrs. ~lills' conversation or conduct.

Mr. IvicCa11dlish: I object to any further statement along
that line, if your Honor please. She is called here to rebut a
specific instance and she is going now into a very considerable exposition.
J\iir. Ball: She is stating what that specific instance was,
just what she told ]\'Irs. Turner.
1\Ir. l\IcCandlish: She is going beyond rebuttal
page. 703 ~ testimony.
The Court: The objection is overruled. Confine yourself, 1\frs. Selin, to exactly what you said to ~Irs. Turner.
Q. If there was anything else you said to 1\frs. Turner that
day about 1\frs. Mills, what was it Y
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A. No, nothing further that day, though on .several occasionsMr. ~IcCandlish: I object to any other occasions. ·
Mr. Farr: That is perfectly all right, Mr. McC'andlish;
I think you are within your rights on that, sir, because I only
questioned Mrs. Turner about the one.
~ Mr. Ball: I think we ought to ask if this has happened on
more than one occasion; I think it is proper that it be shown
if it. did.
Mr. McCandlish: I object to that.
Mr.. Ball: That is in direct rebuttal of what Mrs. Turner
has said. We do not care to go into the details of that particular conversation.
The Court: The objection is sustained.
.Mr. Ball: We note an exception.
Q. Ms. Selin, you sent this note up to us f
A. Yes.
Q. Calling our attention to the fact that you had this conversation, did you not!
A. Yes.

(Direct exam.ination closed.)

CROSS E·XAMINATION.
By Mr. McCandlish:
Q. ·You were in the court room when Mrs. Turner testified,
were you?
page 704 ~ A. Yes, sir.
Q. You heard her testimony?
A. Part of it.
Q. And when she was testifying about the interview to
;which you have just testified you voluntarily wrote a note
and sent it up to counsel for Mr. Bowles, did you notY
A. I did:
Q. Where is your husband employed Y
A. On his own farm.
Q. Did he ever work at the Columbia Garden Cemetery f
A. He did.
·
Q. How longf
A. A few months.
Q. Who got him that position down there Y
Mr. Ball: Wait a minute.

B. Agee Bowles v~ Mae F. May. ·

491

A. Mr. Bowles.
Mr. McCandlish: I have the right to show interest.
:1\ir. Farr; All right. I think the best thing to do is to let
it go.
Q. You say Mr. Bowles got him that job?
A. He did.
(Cross examination closed.)
RE-DIRECT EXAMINATION.
By Mr. Ball:
Q. Did the fact that Mr. Bowles got your husband a job
affect your testimony in any way 7
A. Not at all.
Q. Did that make you say Mrs. Mills was a good woman Y
A. I have always thought Mrs. Mills a good
page 705} woman since I got acquainted with her.
(Re-direct examination closed.)
Thereupon
JOSEPH F. NELSON,
·called as a witness on behalf of the defendant in surrebuttal,
being first duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
By Mr. Farr:
Q. Are you deaf, Mr. Nelson?
A. Not much; no, sir.
Q. Can you understand me all right now t
.A. I think so ; yes, sir.
Q. What is your full name?
A. Joseph F. Nelson.
Q. Where do you live, Mr. Nelson?
A. I live at Falls Church. Our mail comes to East Falls
.Church, Route 1. I live down here on No. 7-about a mile
and a half below Tyson's Corner.
·
Q. You live near the Lemon RoadY
A. I live on the Lemon Road.
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Q. You live 9n Lemon Road f
A. Yes, sir.
Q. ,How long have you lived there¥
.
A. Twelve years.
Q. Do you know Mrs. Mills'
A. Yes, sir.
Q. Do you know Mrs. Char1~s Burroughs 1
A. Yes, sir.
Q. I neglected to ask you what your occupation
page 706 ~ was-, Mr. Nelson.
A. Farmer.
Q. And your age Y
_ /1-. -~ixty-five.
:.
.
Q.. Mr. Nelson,- did. you ever tell Mr. Burroughs that Mrs.
Mills was a woman of bad_ rep-utation¥
. A. No, sir; I never did.
: ·- Q. He has testified here that her reputation 'vas. very. bad
·and that he got part of his information from you.
A. No, sir.
. .. . .
Q. Did you ever give him any information to the effect
that it was bad 1
A. I never said unkind words about Mrs. Mills ; I never said
a disrespectful word about her.
Q. What is her reputation Y
~

Mr. McCandlish: I object to that, if your Honor please.
_The Court: The objection is sustained.
(Direct

exa~ination

closed.)

CROSS .EXA~IINATION.
By Mr. McCandlish:
Q. Do you recall a conversation, Mr. Nelson, with Mr.
Brroughs?
A. What? ·
Q. Can you hear meT
A. Yes, sir; yes, sir.
Q. Do you recall a conversation with Mr. Burroughs in
which you stated that 1\{r. 1\fills was nothing more than a
beast to let his wife carry on that way?
.
A.· No, sir; I don't remember ever saying· a
·
page 707 ~ thing.
Q. You don't remember making any such state·
ment as that?
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A. No, sir; no, sir ; I never remember making any such
statement.
(Cross examination closed.) .
Mr. Ball: If your Honor please: We wa:nt to tender here
Earl J{irby, the son of ~fr. Edward Kirby and .l\tlrs. Edward J(irhy, \vho have testified _in this case, as a character
lvit.ness for Mrs. Mills.
1\tlr. Pickett: Is this surrebuttal, Mr. Ball?
:Mr. Ball : No, sir ; it is not.
l\:Ir. Pickett: You have closed your case in chief.
Mr. Ball: If you object I think you have a valid objection.
We want· to tender the \vitriess, however, at this time.
1\1r. 1\tlcOandlish: You know, Senator, that the case on
that line has been closed, when you make the tender.
~Ir.

1\tlr. Ball: I should like to haV;e your Honor rule on it.
T~e Co.urt: ObJection has been made. I will have to sustain the objection.
l\fr: ·Ball : If your Honor pleases, we would like to show
jn the. record what we want to prove.
1\[r: 1\fcCf:tndlish: You may do that.
(Thereupon J\IIr. Ball dictated the following statement out
of the hearing of the jury:) ''Counsel for the defendant state
that they expected to prove by l\tir. Earl Kirby that he had
ln1own J\{rs. ~Iae ~fills since her childhood, that they were
school mates; that he knew other people \Vho kne-w her and
·with whom she associated; that he knew her genpage 708 } eral reputation for morality; that it was good;
that he knew her general reputation for truth and
veracity and that it was go~d, and that he wo~ld believe her
on oath as a witness in a 1natter in which she was interested."
The Court: Have you any more witnesses?
~1r. Ball: That is all. That is our case, if your Honor
·please.
(Thereupon, at 6:15 o'clock p. m., an adjournment was .
taken to 10 o'clock a. m., tomorrow, Friday, June 5, 1931.)
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Supreme Court of Appeals of Virginia.
SIXTH DAY.

Virginia:
In the Circuit Court for Fairfax County.
Mae F. May, Plaintiff,
vs.
B. Agee ·Bowles,- Defendant.
Fairfax~ Virginia,
Friday, June 5, 1931.

The Court resumed consideration of the above-entitled case
at 10 o'clock a. m., pursuant to adjournment. ·
Appearances: As previously noted.
(Thereupon, in Chambers, Court and counsel proceeded to
a discussion of the instructions to the jury.)
Mr. Farr: May it please the Court: Preliminary to instruction No.1, I want to direct attention to the pleadings where
the entire basis of plaintiff's m~use of action is an alleged
wilful, waton, malicious and vindictive course of conduct .on
the part of the defendant with knowledge prior to such conduct on his part of the fact that her physical, mental and
nervous condition was such that sh~ should not be subjected
to shock or excitement, and that as a result of such wanton, wilful, malicious and vindictive conduct on the part of
the defendant, and with such prior knowledge
page 710 } elleged on his part of her physical, mental; and
nervous condition, the injuries complained of
were sustained.

m-

Taking up instruction No. 1, sir, the gravamen of that
struction is that if the jury believe that the defendant entered
plaintiff's home without invitation, or threatened in a loud
and boisterous manner, and then and there falsely accu~ed the
plaintiff of being a slanderer and criminal, and threatening
to send her to jail; that independently, sir, of any honest be·. lief on the part of the defendant at that time as to the alleged
slanderous statements made by her, that if plaintiff suffered:
any injuries as a result thereof, she is entitled to a verdict..
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In other words. sir. that instruction omits in entirety any
thought or question as to whether or not defendant at the
time of such visits was in the honest belief that plaintiff had
made slanderous statements against him, and omits that vital factor as we understand the law as to the belief, good .
.faith on the part of the defendant at the time of the alleged
visits.
It further is· in conflict with the testimony, sir, as to the
second visit, as it leaves the jury to infer that the Court is ,.:. . . .
instructing as a matter of law that under the evid~nce the. )~·
second visit of the defendant was, in the language of the instruction, an entry of plaintiff's home without invitation,
whereas the evidence of both plaintiff and defendant is that
the second visit was made as a result of prearrangement, o~ · ·
understanding on the occasion of the first visit.
As to INSTRUCTION NO. 2, sir, we submit the concluding
part thereof is absolutely improper and can serve no purpose
but to mislead the jury in view of the language in the instructi~~ in conclusion, that plaintiff had no right, withpage 711 } out invitation, to frighten and terrify her in the
· manner complained of in the notice or motion
herein.
The instruction, sir, at best, is a mere abstract statement
.of the law; and we feel, sir, would leave the jury in the position of believing that the allegations of the motion for judg.ment are the ·measure of proof, and that by merely telling
them that he had no right to go to their home without invitation and frighten her in the manner complainea of in the notice of motion for judgment, would so mislead the jury as
to authorize them to infer that under the law the right of the
plaintiff to recover is to be measured by the allegations
of the motion rather than the proof in support of such allegations. We object to this instruction on the additional ground
that the instruetion as a matter of law tells the jury that
both visits were without invitation, whereas the evidence
disclosed that the second visit, according to the testimony of
the plaintiff, and his wife, was made at their demand and
request.
INSTRUCTION THREE. This instruction sir, we feel is
subject to the same substantive objection as being a mere abstract statement of a rule of law. The issue in this case, sir,
is not whether or not the defendant was unlawfully in the
home of the plaintiff; not whether he used abusive language,
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·as.-to which there is no averment in the motion for judgment,
but whether or not, sir, as a result of those two visits under
ihe .pleadings he so 'vantonly, wilfully, and vindictively, cona'!lcted himself 'vith the purpose and intention of causing the
injuries alleged, and with prior knowledge on his part of
· -the alleged bad physical, mental and nervous conpage 712 ~ dition of the plaintiff. That instructions, sir,
_
merely tells the jury first that one who enters a
home· without authority, express or implied, ·-is an intruder
and a trespasser; and, also, that if the jury believe that he
¥sed abusive language, 'vhich. is not claimed in the pleadings,
tha.t then he has committed two unlawful acts. From that
·point the jury is given no guide as to ho'v ·the instruction is
·to be'·applied; and the instruction, we feel, constitutes no aid
to the jury in weighing the evi.dence and arriving at their
verdict; but, on the contrary, is calculated to mislead them.
INSTRUCTION NO. 4. This is partly an instruction on
the question of damages. It is couched purely on compensa·tory damages, as I understand it. We feel, sir, that there is
·no evidence thus far offered in behalf of the plaintiff which
·clearly establishes any damages as the proximate result of
the defendant's alleged conduct, and that no instruction on
·damages should be given.
.
· In addition, sir, if the instruction be regarded as an instruc.:tion embracing both punitive and compensatory damages,
·.certainly, under the state of the evidence, there is no authority
·for instructing as to punitive damages.
· Further, sir, as Mr. Ball directs my attention, under the
language of the pleadings they must prove, as we have here. tofore stated, that the conduct of the plaintiff was malicious,
wanton, and vindictive, and that he knew of the plaintiff's
~,condition prior to his two alleged visits; and as to prior
knowledge on the part of the defendant as to plaintiff's alJeged condition there is not a. scintilla. of evidence.
:J_Jage 713

~

INSTR·UCTION NO. 5. This instruction ignores all law ·on the right of the defendant, if
he honestly believed the plaintiff had been slandering him, to
P,efend his. good. name .and reputation.
__
. -Furth'er, sir, it again omits the necessity under the plead. ings for :Proof by the plaintiff of vindictive, malicious, wan'ton ~nd wilful c·onduct on the part of the defendant, and di. rects the jury, sir, in essence and effect, that they may awar.d
. punitive damages as a punishment to .the defendant, and as
.a salutary example to others to deter them from offending

. : _B. Agee Bowle_s·v: 1\'Iae F. !Yiay.
in like manner.. Qn the state Qf the evidence, sir, there should
.c.ertainly b.e no instruction on punitive damages, and certainly
,no instruction in any case on punitive damages is correct
·in _the absence of the requisite sho}Ving to which the jury
should be in-structed, of the necessity for wanton, wilful, ma·
licious and _vindictive conduct.
The Court: Let me ask if those are all the· objections you
_want to make¥
.
.- ~Ir. Farr: Senator Ball calls my attention further to the
,act that in order to invoke as any element of damages abusive and insulting words, that, under the law of the State,
the intention to so do must be specifically treated in the term~
.of tl~e statute itself, which is not_done in the case at bar.
(Thereupon the following action: was taken upon the instructions. offered by the plaintiff:)
:. The Court : Instruction No. 1 will be granted as am~nded. except to the action of the Court in amend· .~Ir. Pickett:
,
. __ · ing instruction No. 1. .
.
.
. page 714 ~ The Court: Instruction No. 1 and 5. No. 2 is
. granted. l will grant No. 3.
. ~{r. Farr: To which defendant's counsel except on the
grounds heretofore stated.
. The Court : No. 4 is .granted.
.
. ~Ir. Farr: To which defendant, by, counsel, except on the
grounds heretofore stated.
·
. The Court : No. 5 .is granted as amended. ·
.
·_ 1\-Ir. Farr: To which· action of the Court in amending and
granti;ng- instructions for the plaintiff defendant, by counsel,
~xcepts on the grounds heretofore stated to each of the in-structions as originally tendered, and on the further ground
that under t.he.evid€mce in this case it is not sufficient to sup.port a v_erdict in behalf of· the plaintiff and that, therefore,
no instructions should be given to the jury on the plaintiff's
.theory of the case.
. ·
Mr. Ball: I ·would like to press the objection that no instruction should be given relating. to words that are actionable under the ·statute of insulting . words: on the ground that
the notice of motion does not allege any insult under the
statute, does not expressly make any allegation .in the terms
of the sta.tute, does not allege that any words were used that
by· any acceptation could be . considered insults, or that
grossly ins.ulting ]ang-uage 'vas used to a female; and I submit as authority" for that that under the decisions of tlto

We
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Court of Appeals of this State no recovery may be had for
physical damages alleged to have resulted from statutory
insulting and abusive words.
.
.
The Court: Mr. Ball and Mr. Farr, I think you
page. 715 ~ have got an erroneous impression of what my
,
ruling previously was when the amendment was
;made. I think I will straighten them out if I express it again.
i
I held originally that I did not think that the notice of mo.tion charged wilful and wanton conduct, and the amendment
to show knowledge was not the amendment upon which the no~ice was supported solely. I think it would show just as much
,wilful and wanton conduct to have a man purposely go to the
;house with ·the intention of deliberately committing a misdepleanor, which is also covered by another amendment; and
pn either theory I think the jury could well find that the con#duct had been wilful. I do not think it is necessary to move,
in order to find the conduct wilful, that he went there with
knowledge o~ her general condition.
· ~Ir.· Farr: May I just put one other general objection Y
.In- the absence of proof as to alleged prior knowledge on the
,part of. the defendant as to plaintiff's alleged bad mental,
physical and nervous condition; in the absence of proof no
;instruction should be given on damages, either compensatory or otherwise, without advising the jury that plaintiff,
:under the doctrine of foreseeable consequences, might have
~easo:q.ably expected that his two visits to the home of the
plaintiff would result in the inju1ies complained of.
· Mr. McCandlish: If your Honor please, in view of the stat~
ment just made by your Honor I think this instruction A is
;all right except the words : ''knowing plaintiff was in poor
.physical, mental and nervous condition. t' I think those
words should be stricken out.
The Court: That amendme:pt is granted. Strike
_page 116 ~ out those words.
Mr. Ball: We cannot argue to the jury, then,
.sir, at all, that the defendant must have known anything
about the prior alleged physical condition!
: The Court: If you put it in the alternative.
· Mr. Ball: Certainly, sir.
· The Court : I tell you, frankly, I do not think there is any
.evidence upon which to establish the previous knowledge of
Mr. Bowles.
·
Mr. Pickett: We are willing to strike it out ourselves.
Mr. Ball: Strike it out-you put it in your amended motion.

•

•

•

•

•

•
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- Mr. McCandlish: Now I ask leave to strike out the·words
Mr. Farr just read "of all which you had notice-and knowledge before you entered my home'' as surplusage.

•
The Court : I do not think there is any doubt about yotm ·
having· the ·right to amend at this time. The amendment does
not set up new or affirmative matter which they could not
be expected to meet.

Mr. Farr: Your Honor will allow us an exception to· the
amendment on the ground that the motion therefor is made
·after all the evidence in the case is concluded, after plaiD.~
tiff?s instructions have been tendered, and objections thereto
stated; after the Court had passed on such objections and
·granted certain instructions for plaintiff; and the .~urther
ground that as we understand the· law the alleg~
page 717 } tio:Q. is a material one, designedly made_ by plain.
tiff at the time of the amendment. of the original
·motion for judgment, and that without proof thereof plaintiff
·would certainly not be entitled in any event to the recovery
·:of punitive ·damages; and we feel in no event to the recovery
·of compensatory damages of a nature and kind w~ch could
not have been foreseen and anticipated by_ the defendant in
the reasonable operation of the human mind.
(The Court granted defendant's instruction B, granting_
an exception to the plaintiff.)
(The Court granted defendant ;s instruction C, allowing ·
an exception to the plaintiff.)
The Court : I am going to refuse to grant Instruction D
.on the ·ground that I think it is covered by instruction 0.
Mr. Ball: We exc.ept to. the r11ling on the ground that in: struction 0, while touching somewhat upon the same su~
ject is intended to cover the question of the abuse of privilege.
., (The Court granted defendant's instruction E and defend-

sco

Supreme Court

of Appeals of Vrrginia.

ant's instruction F, defendant's instruction G and- defendant's instruction H.)
·
. (Thereupo~ the defendant rene~ed his motion~ to strike the
excluded testimony on hehalf of the plaintiff on the grounds
stated in the prior motion, filing a written memorandum to
said motion with additional grounds, which ptotion the Court
overrules, and which the defendant, by counsel, excepts to.)
(Thereupon the case was argued to the jury by counsel for
the respective parties.)
·
(At 2 :55· o'clock p. m.· the jury retired to consider of theh~
verdict. At 8 :36 o '·clock p. m., the jury announced
~page 718 ·~ that they .had agr_eed upon . their verdict,. and
~
thereupon rend~red . a· ve~~dict ~n favor of th~
-plaintiff in the sum. of $2,500. Thereupon the following pro·
.
_.
:
ceedings were had :)

.,

Mr. Farr: May it please th~ Court: Defe~dant moves to
set aside the verdict and for the entry of final judgment in
be};lalf of the def eildant on the g·round that the verdict of the
jury is without evidence to support it; ancl in the event your
Honor overrules such mot~on, defendant further moves to
have the vm;dict_set aside .andto ~e granted a new trial on the
grounds that the verdict of. the ju~y is contrary to the evi,dence and without evid~nc~ to; support it, is contrary
,to th~ .law. and the. eyi~ence, .. b~~ause of prejudicial
errors in the admission and exclusion of evidence
during the course of 'the. trial,. and granting and
.refusing to grant instructions; and, your Honor, we would
seriously like to be heard on those motions. I know the Court,
· like ourselves, is rather exhauste·d at this particular time,
but the motions are seriously and sincerely made, sir. We
would like to· have them set down for argument at such time
as may be convenient to your Honor.
The Court: I do not see any use in doing that, Mr. Farr.
We went into .the law of the case very fully before it' was
tried. It is purely a question of fact, it seems to me. It ha.s
been decided by the jury. Whether 've would have decided
it that way or not i_s entirely beside the question, but if the
jury believed that it was committed I. think they should
have rendered that verdict. I overrule both motions.
Mr. Farr: Your Honor will allow us an excep.page 719 ~ tion, the grounds of said exception being those
stated in the motions.

.:~:~·~:;.1\.;~ee'

~:.

B&wles ·vJ·Mtterlt'~ M'lty-it~:<.·

sot

Yaur' H0nor,.~we· woUld like to.·mov'Eff6tJSuspensiqri ·of the

ju~g:Ql~nt.

-·~

·

:

.
·
·
ate kind: of tired. I
iln.agine you :~d Mr. McCandlish can get together in the
moriling.-- . ·:
..
all. I start to say one thing and find .myself saying another.
..1\fr. Far~ : I am frank to say, _Judge, I am no~ thinking at
~Ir. ·McCandlish : I have no objection.
. .
.
~Ir. Ball: vVe want to allege practically the same grounds
of the motion to strike out the evidence.
~{r. Farr = The bill of exceptions has to be presented within
the statutory period.
·
~Ir. McCandlish: You want a 90-day suspension!
Mr. Ball! We better _have four months.
The Court: I should think the question of suspension ought
not to make much difference provided bond is given. They
have asked four mouths within which to perfect the appeal.
I do not think that makes much difference if bond is given.
l\fr. Farr : Can we agree on the amount of the bond 1
~Ir. McCandlish= ·You mean the suspension bond f
lVIr. Farr: Yes.
The Court: $3,000. ~Ir. Bowles 'viii not have any trouble
raising bond. I do not see what difference it makes if it
runs something over $2,500.
.
:Mr. Farr: No, sir; we can give bond, whatever bond the
Court feels right, sir.
The Court: I think that 'vould certainly be ampage 720 } pie.
Mr. ~fcCandlish! Yes, sir ; I think so.
~fr. Ball: Yes, sir.
lVIr. Farr: We will get together tomorro,v, ~Ir. McCandlish.
The Court: I 'vant to close these minutes in about three or
.four days; lVIonday or Tuesday if you can get together.

'!'he Gou1•t;'-I -know you

.

-g~ntlemen

(Tltereupon, at 8 :45 o'clock p. m., the trial was
page 721 }

~d~ourned.)

Teste this 28th day of July, 1931.
WALTER T. McCARTHY, Judge.
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I, F. W. Richardson, Clerk of the Circuit Court
of Fairfax· County, Virginia, do hereby certify
that the foregoing is a true transcript of the record in the
case of Mae F~ May, Plaintiff, versus B. Agee Bowles, De-
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fendant; ·and I further certify t~at the l!Otice required ·by·
-statute was given by the Attorneys for the Defe~dant and
serVice thereof accepted by the Attorneys for. the Pla~tjff~
and that_ the bond required of said de~~ndant has been duly
executed by him, with approved surety, conditioned as the
law directs.
·
·
·
Given under my hands this 4th day of September, 1931.

F. W. RICHARDSON, Clerk.
A Copy-Teste:
H. STEWART

JON~S,

C. C..
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