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IN THE

.Supreme Court of Appeals· of Virginia
-i

AT RICHMOND.

INDEMNITY INSURANCE ·.;COMPAN-Y OF NORTH
AMERICA, INSURER, AND CITY OF AlEXANDRIA,
EMPLOYER, Appellants,
vs.
NORA NALLS, AN INCOMPETENT, WHO SUES BY
FREDERICK L. FLYNN, HER NEXT FRIEND· AND
ATTORNEY, Appellee.

Petition for Appeal from the Award of the Industrial Commissipn_ o~ Virginia, Dated November 17, 1932.

· PETITION FOR APPEAL.
.
-

·To the Honorable Ohief Justices of the Supreme Court of
.Appeals of Virginia:

City of Alexandria and Indemn~ty Insurance Company of
North Amerjca, by this petition, respectfully show to the
court that they are aggrieved by a final award of the Industrial Commission of :Virginia, dated November 17, 1932,
against them and in favor of Nora Nails, an incompetent suing
by Frederick L. Flynn, her next friend and attorney. Petitioners were directed by that award to pay to the Committee
of Nora Nalls, when appointed, the sum of $9.90 per week
for a period of three hundred weeks beginning November
4, 1931, together with her costs expended. Petitioners are
advised that errors to their prejudice.were committed by the
Industrial Commission such as warrant and call for a review
and reversal of said award.
A proper transcript of the record _before the Industrial
Commission is submitted with this petition.

..._,
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STATEMENT

OF

THE CASE.

Luther Nalls, aged 74, father of Nora Nalls, and employee
of the City· of Alexandria, was injured in· an aooident:arising out of and·in the course of his employment, as·a result
of which he died on ~ ov~:rnber 19, 1931. Indemnity Insurance Company of North America was the carrier of compensation insurance for the City .of Alexandria. (Record, pages
1, 2.) Luther Nalls, a widower, left surviving him eight
.children, the youngest of whom was thirty years of age-.
One daughter, Nora Nalls, forty-four years of age, is, and
has been continuously for approximately five years prior
to her father's death, an inmate of the Virginia State Colony
for Epileptics and Feebleminded at Colony, Virginia. Her
entire support and maintenance ha:;; been assumed by the
State of Virginia through that institution and there was no
dependency a$ a matter of fact at the time of the employee's
death. (R., 7, 26.)
On these facts, Nora Nalls made claim as a total dependent of her deceased father before the Industrial Commission
throug·h Frederick L. Flynn, her next friend and attorney appointed as such to represent her by the hearing commissioner. (R., 29.)
.
The hearing commissioner found that Nora Nails was conclusively presumed to be totally dependent upon her father
and entered an award~ dated June 6, 1932, directing the payment of $9.90 week for three hundred weeks to her Committee, when appointed. (R., 13, 14, 7-12.)
On review the a'vard of the hearing commissioner was
affirmed by a majority of the Commission. (R., 27, 28.)
Nickels, Chairman, delivered a dissenting opinion. (R., 1726.) From the majority award of the Commission on review, dated November 17, 1932, the defendants appeal.

THE QUESTION IN ISSUE.
A.t the original hearing the defendants denied-(1) that
Nora Nalls was a dependent, and (2) that death was a proximate result of the accident. That the accident, itself, arose
·out of and in the course of the employment was conceded.
The second defense above involved a pure question of fact.
The decision of the Commission, adverse to the defendants'
c-ontention with respect to that defense·, is, therefore, con~
elusive and not in issue on this appeal. From that portion·
of the award directing the payment of medical, -surgical ·and
hospital expenses, liability for which results at once from

Inde~io/.·Jns.

Co.·_ v_•. ~ O!'~ .;N~ll~;~-a~ I~c~mpetent.

~-

the concession that the accident arose out of and in the course
:of the employment, there_is, o~-eourse, 'no ap'peal. ·.The awaJ;d
!or butial expenses, not exceeding .$150.00, ·is conc~uded ~r
the finding of fact as to the ~ause of death, from which there .:Jy:..
is; p.ke~se, no appeal.
·
.: ·:,;..
._ The sole question in· issue ·on this appeal is, ~erefore-is·
Nora.Nalls a dependent as def:ii:ted by section 40. of the iVir7 -- ..
ginia W orkm~n 's Compensation Act~ This. is a pure ques- ·
tion of l~w on the facts found with respect thereto as stated
.above.
·
. THE STATUTE INVOLVED.
\ · Section 40 of the Compensation Act, Va. · Cod~ 19?0, sect.
!887 (40), defining dependents is here quoted in full.
.. "The following persons shall be conclusively presumed to
be next of kin wholly depende.nt for support upon the de·
.ceased employee :
. (a) A wife upon a husband whom she had not volundeserted or abandoned at tiiil.e of the aooident. . -

tari~y

(b) A husband upon a wife with whom he lived at the time
of her accident if he is then incapable of self-support and
actually dependent upon her.
(c) ~.boy under the age of eighteen, or a girl under the
age of eighteen, upon a parent. If a child is over th_e ages
specified above, but physically or mentally incapacitated from
. earning a livelihood, he or she shall be presumed to be totally
·dependent.
As used in this section, the term 'boy' 'girl', or 'child',
. shall include step-child, legally adopted children, posthumous
children, acknowledged illegitimate children, but shall not
include married children; the term 'parent' shall include step. parents and parents by adoption. In all other cases questions of dependency in whole,· or in part, shall be determined
in· accordance with the fact-s as the facts may be at the time
-of the accident; but no allowance shall be made for any
· payment made in lieu of board and lodging or services, and
no compensation shall be allowed, un1ess the dependency existed for a period of three months or more prior to the accident; if there is more than one person wholly dependent,
the death benefit shall be divided among them; and persons
I
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partly dependent, if any,~ shall receive·no part thereof; if there
is ·no one wholly ·dependent $d more than one pers-on partially depelident,:the· death -benefit shall be divided among
them according to the relative .extent _ of their dependency.
. For the purp9se of this act, the d~p~ndence of a widow or
widower of a deceased employee shall terminate with legal or ·
-common law remarriage, -and the amount to be received by
·him or her shall be divided among the- ehildren or other dependents in the proportion ·in which they are receiving compensation, and the dependence of a child, except a child·physi·
cally or mentally incapacitated from earning a livelihood,
shall terminate· with the attaininent of eighteen years of age,
or upon earlier marriage of a female child.'' (191'9, p. 637;
·1924,\.P• ~78.)
-Special attention is directed at this point to the faulty
,·paragraphiilg of the section, tending to obscure an orderly
·comprehension of the subjoot matter embraced therein. A
more logical grouping by paragraphs of the distinct subjects
dealt with in that section is submitted for the purpose of
clarifying the argument hereinafter made, with eertain omissions of matter irrelevant to the discussion, as follows:
r

''The following persons shall be conclusively presumed to
next. of kin wholly dependent for support upon the decea·sed employee:
·

!be·

(a) A wife upon a husband whom she had not voluntarily
deserted or abandoned at time of the accident.
(b) A husband upon a wife with whom he lived at the
time of her accident if he is then incapable of self-support
and actually dependent upon her.
(c) A boy under the age of eighteen, or a girl under the
age of eighteen, upon a parent. ·
·
If a child is over the ages specified above, but physically or
mentally incapacitated from earning a livelihood, he or she
shall be presumed to be totally dependent.
As used in this section, the term '-boy', 'girl', or 'child',
shall include step-child, legally adopted children, posthumous
children, acknowledg-ed illegitimate ·children, but shall not
include married children; the term 'parent' shall include
step-parents and parents by adoption..
In all other cases questions of dependency in whole, or
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in part, shall be determined in accordance with the facts as
the· facts may be at the time of the accident; but no allow.
ance, etc. * • •
For the. purpose of this act, the dependence of a widow or
widow~r. of a deceased employee shall terminate with legal
or common law remarriage, and the amount to be received by
him or her· shall be divided amo~g the children or other
dependents in the proportion in which they are receiving com·pensation, and the dependence of a child, except a child phy··sica1ly or mentally incapacitated from earning a livelihood,
shall terminate With the attainment of eighteen years of
age, or upon earlier marriage of a female child.'' ( 1918, p.
637; 1924, p. 478.) .
J\PPELL.A.NTS' CONTENTION STATED.
The appellants contend that the foregoing section of the
Compensation Act does not confer on Nora Nalls a conclusive
presumption of total dependency. Their position is that,
under a proper construction of the act, she is entitled to a
prima facie presumption of dependency only, which has been
successfully rebutted by the .finding that there was no dependency in fact.
The opinion and award of the hearing coilllniss:ioner,
adopted by the majority of the Commission, is supported
neither by reason, by the usual rules of statutory construction,
nor by authority. The dissenting opinion of Nickels, Chairman, has such support.
THE ARG.UJ\tiENT.

The Obvious

Int~nt

of Section 40.

A careful reading of section 40 will disclose that the legislature has divided dependency under the act into three
classifications :(1) Those persons entitled to a conclusive presumption of
dependency- a rule of law.

(2) Those persons entitled to a prima facie. presumption
of dependency-rebuttable by a showing of the contrary fact.
( 3) Those persons whose dependency is determinable as
. any other fact without the benefit of any presumption.
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· The first class embraces wives and husbands, under certain
conditions of fact, and children under the age of eighteen.
These need only bring themselves within the terms of that
classification by proper and satisfactory proof. This done,
the conclusive presumption of. the statute attaches, supplanting as a rule of law the further necessity for proof of such
dependency as a fact (except in the case of husbands, as later
shO\Vll). rfhis is consistent with the intent and purpose Of
the Compensation Act and with other statutes and the common la:w relating to the duty of support, as will be later
shown.
The second clas·s embraces children over the age of eighteen
who are n1entally or physic-ally incapacitated from earning a
livelihood. These are relieved of the necessity of proving
their dependency as a fact until that fact is attacked. They
have then the evidential value of the prima facie presumption
in the event of evenly balanced proof for and against the fact
of dependency. This construction is consistent with the purpose and intent of the Compensation Act and with other statutes and the common law relating to the duty of support a:s
will be later shown.
The third class embraces all other persons who may have
been dependent upon the employee and who bear the burden
of proving that fact without the benefit of any presumption.
This intention is consistent with the purpose and intent of
the Compensation Act and with other statutes and the common law relating to the duty of support as will be later
shown.
That the construction contended for is parallel in purpose and consistent in result with the general status of the
law of Virginia with reference to dependents prior to the
adoption of the Compenastion Act will now be shown.

THE BROAD PURPOSE OF THE COMPENSATION
ACT.
The broad purpose of the Compensation Act with respect to
deaths from industrial accidents and the collateral question
of dependency could not be more clearly phrased than was
done by Judg-e Campbell in Va. Elc. & P. Co. vs. Place, 150
Va. a.t page 567, where it is ·said that the. compensation act
is ''a beneficient act, intended to fill the economic need created by the death of an employee''. (Italics supplied.) This
is the unanimous view expressed in other jurisdictions.
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_ It was said early in the history of the law in this state
by Judge Sims in Honalcer vs. Hartley, 140 N'a. at_page 8,
.that it is ~'plain from the mere reading of the statute itself,
.that the purpose and intent of the statute is to make every
;industrial business bear the pecuniary loss'' incident to industrial accidents. (Italics supplied.)
It may be assumed, therefore, 1that the legislature intended, by the enactment of section 40, to provide an immed~
ate substitute for their support to those persons accustomed.,
to look to the earnings of tiie deceased employee for that sup-:_
port. l n furtherance of that '' beneficient'' purpose and ~- .
tent, certain presumptions of dependency were established
_for the benefit of those persons who are not only actually de.pendent as a a matter of fact upon the deceased employee,
according to the usual experience of life, but who are also
·entitled to that support in law because of their leg·al relation
to the emvloyee. Those presumptions are denied to persons
who are not usually dependent in fact, but may be so de.pendent according to the individual situation, and who have
. not a legal right to such support by reason of their relationship to the employee. ·
It is submitted that an examination· of the status of the
common law duties of support, existing independently of the
Compensation Act, will exhibit a marked parallel between
their purpose and the underlying objects of section 40. It
will, moreover, furnish a sound guide for the construction
of that section in this case.
COl\tiPARISON OF THE -COlVIMON LAW DUTIES OF
SUPPORT WITH THE PROVISIONS OF
S-ECTION 40.
H~'sband's

Duty to Support Wife.

The relation of husband and wife creates the legal duty of
the husband to support the wife. His reciprocal right to her
society and services is also created by the relation. If the
wife deserts or abandons the husband his duty of support
ceases. The duty of support falls with the failure of its consideration occasioned by the wife's fault. The legal obligation, is, however, independent of any separate estate the wife
may have.
Mihalcoe vs. Holub, 130 Va. 425, 429.
This rule of la-w, the absolute duty of the husband to

sup~
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port his wife regardless of the fact of her dependence o~
him, may for·most purposes be as accurately expressed that
the law conclusively. presttmes a wife to be totally dependent on the husband as long as she neither deserts or abandons him. · This is in effect the exact provision of section 40
with re.spect to those parties.
The Compensation Act and the common law are identical
.. in this. particular. ·

WIFE'S DUTY TO SUPPORT HUSBAND.
There is no common law duty upon a wife to support a
husband. 13 R. C. L. 1193. Though no such obligation exists
by statute in ~Virginia, a few jurisdictions have by statute
.imposed on the wife the duty to support an indigent husband.
13 R. C. L. 1194. It is, likewise, well known that many wives
·do support husbands. Industrially many husbands are in
fact dependent upon their wives.
· The Compensation Act has been held by this Court, as
shown above-, to be ''intended to fill the economic need· created by the death of an employee''.
· The provision of section 40 in this instance is entirely consistent with the lack of such duty under the common law and
the industrial frequency of the fact. The husband is conclusively presumed to be a total dependent on the wife, when
a'l~d only when such dependency acttttally exists as a fact. The
presumption of total dependency is indulged only ''if he is
then incapable of self-support and actually dependent upon
her". Section 40 (b).
Such a presumption is no presumption at all, conclusive or
otherwise. The act in this instance merely declares that, if
·the husband is proved to be actully dependent on his wife as
a fact, established· as any other fact without the aid of pre. sumptions, he is then conclusively presumed to be totally dependent.
This sub-section alone is sufficient to demonstrate that
there is no hallowed sanctity to be attached to the use of
the words "presumption" and "conclusive" as employed by
·the legislature in this act.
.

PARENT'S DUTY. TO SUPPORT MINOR CHILD.
It is universally accepted that the duty rests upon the father to support his minor children. The weight of American
authority is that this is a legal duty and not merely a moral
obligation. That duty ceases with the attainment by ~he
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child of its majority. It is correlative with the father's right
to the custody and services of the child. The duty is, moreover, independent of any estate which the child may have.

JJrlihalcoe vs. Holub, 130 Va. 425, 430, and cases there cited.
Legal age in Virginia is tewnty-one years for most purposes. Industrially, children are generally self-supporting on
reaching eighteen years. They are accorded the same rights
as adults for many purposes in this state at other less ages.
The juvenile statutes are inapplicable after eighteen years.
The non-support statute applies up to sixteen for boys and
seventeen for girls.
A child is conclusively presumed to be totally dependent on
the father at common law until twenty-one or the earlier marriage of a female child. Under section 40 (c) of the Compensation Act the presumption is indulged only until eighteen
years or the earlier marriage of a female child.
The common law and the Compensation Act are consistent with respect to the dependence of minor children. They
are, in fact, identical except as to the matter of age.

PARENT'S DUTY TO S'UPPORT ADULT CHILD PHYSICALLY OR MENTALLY INCAPACITATED.
There is much diversity of opinion in the decided cases as
to the father's duty at common law to support an adult child
physically or mentally incapacitated from earning a livelihood. It 'vould appear to be the weight of authority that such
duty exists, not, however, as an absolute duty as in the case of
minor children, but only as a qualified duty dependent on the
fact of actual dependency and the circumstances of each case.
If any rule may be said to be general it is expressed in
Bchztltz vs. 1Vestern Fann T~ractor Co., 111 Wash. 351, 190
Pac. 1007, 14 A. L. R. 514, 516. That case involved the distr:bution among dependents, of the proceeds of a claim for the
death of a father and husband under the death by wrongful
act statute, as between a physically 'defective minor child of
the father and the step-mothers,· the second 'vife. In that
case, it was shown that the son was the constant recipient of
and dependent upon support from the father up to the time
of the death, which circumstance 'vould have continued after
his 1najority. The court said:
"Doubtless the legal duty of a parent to support his normal children ceases at the age of majority, but the rule is
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not the same with respect to his defective children, whether
the defect be mental or physical. To these he owes a continuing obligation of support, which ceases only when the
necess-ity for support ceases." (Italics supplied.)
In Crain vs. ~lallone, 130 J(y. 125, 113 S. W. 67, 22 L. R.
A. (N. S.) 1165, 132 Am. St. Rep. 355, involving the right of
other children interested in the distribution of a wealthy parent's estate to charge the share of a defective adult son with
his maintenance after majority by the parent, the court based
its refusal to so charge the defective child's share on the
fact that such was the natural instinct of the parent and
that such maintenance was therefore voluntary.
The court discussed the parental duty to support defective
adult children. It is clear from the opinion that this was not
viewed as an absolute obligation but rather as a conditional
duty, dependent entirely on the fac.ts a.nd circumstances of
each case as to actual dependence. The court considered in
this connection the parents' liability for necessalies furnished
a defective adult child, based on that qualified duty of support, l1olding that the parent was not so liable and citing Cent'l·al Ky . .Asylttm vs. Knighton, 113 Ky. 156, 67 S. W. 366.
In that case a statute, authorizing the state to recover
from a parent board for a child while an inmate of an asylum,
was held inapplicable to adult children. The basis of that decision was that there was no absolute duty on the parent to
support an adult child, even though defective, because there
was no reciprocal right of control or custody of the child in
the parent. This case also held that the absolute duty to
support a wife 'vould not warrant a recovery by the state
against the husband for his wife's maintenance in such an
institution because such recovery would be double taxation.
Referring to the rule announced in the Knighton Case, the
court said in Cra·in vs. Mallone, supra:
''This rule might be invoked in this case if it was sought
by strangers to charge ~Irs. ~Iallone with care and attention
to her son-a question, however, it is not necessary to decide
in this case. But the fact that the parent mi~ht not be liable to third persons for the support of adult children is a
long step frmn proving tl1at the parent may himself charge
them under facts like the ones shown by this record.''
In Rowell vs. Vershire, 62 :Vt. 405, 19 Atl. 990, 8 L. R. A.
708, it was held that the father was under a legal duty to
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support an imbecile adult' daughter, "if of sufficient ability'',
and hence could not recover t.he cost of her support from the
pauper's fund of the town..
The duty to support a defective adult child seems to exist
in New York. Oro1nwell vs. B enjan~in, 41· Barb. 558.
It appears that, though the duty o~ support of such adult
children is not clearly established, it is clear that such duty
is a qualified obligation at most, determined by the actual
fact of dependence.
The situation is analougous to that as to the dependence
of a husband on the wife. A ·conclusive presumption is in~
dulged by the Compensation Act as to the degree of the husband's dependence, if any be shown in fact, but the fact of dependency at all is expressly made first to depend on proof
of actual dependency as any other fact. Because there is no
analogous and absolute duty to support defective adult children at common law as in the case of the wife and minor children, no conclusive presumption of the fact of dependency
is prescribed as to defective adult children by the Compensation Act. vVith a sin1ilar intent as in the case· of the husband's dependence on the wife, this question remains a ques..
tion of fact 'vith the benefit of a presumption in aid of the
proof of that fact. A p1·i1na facie presumption of such total
dependency is, therefore, prescribed, a higher position than
that occupied by the husband because defective adult children at common la'v had the benefit of a qualified duty of
support while the husband had none.
The construction of Section 40 contended for by the appellants is wholly consistent with and analogous to the common law provisions for the support of defective adult children.
DUTY TO SUPPORT OTHER RELATIVES.
There is at con1mon law no legal duty of support other
than that of the husband and father to support his wif.e· and
minor children noted above. His liability for necessaries for
any other member of his household can only be predicated
upon an express or implied agreement to become responsible.
The analogy of sec.tion 40 to the common law provision is
again noted. The question of the dependency of all persons
other than wife, husband and children is one of fact, to be
proved as any other fact without the aid of any presumption, the burden of proof resting wholly and at all ti~es on
the claimant.
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. THE VIRGINIA NON-SUPPORT STATUTE.
The non-support Act of 1918 (.Va. Code.1930, sect. 1936),
provides a means for the effectual enforcement of the common law duties of support. It has been held by this court
that it was not intended to change the common law with respect to those duties.

Butler vs. Com., 132 Va. 609, 119 .S. E. 868.
That statute provides penalties as a misdemeanor in the
:following cases:
''Any husband who shall, without just cause, desert or
willfully neg·lect or refuse or fail to provide for the support
and maintenance of his wife, and any parent who shall dese1·t
or willfully neglect or refuse or fail to provide for the support and maintenance of his or her inale child under the age
of sixteen years, female child under the age . of seventeen
years, or child of either sex of whatever age who is crippled
or otherwise incapacitated for earning a living ( stwh wife,
child or children be·ing then and there in destitute or necessitous circumstances), shall be guilty of a misdemeanor, and
* * *." (Italics supplied.)
·
Absolute inability on the part of the husband or parent to
contribute sueh support and maintenance has been held to
operate as a bar to prosecution under this act.

Painter ·vs. Com., 140 Va. 459, 124 S. E. 431.
It is of importanc-e to note that this act, passed for the
purpose only of enforcing the common law duties of support,
does not attempt to enforce those duties except 'vhen the intended recipient of that support is ''then and there in destitute or necessitous circumstances''. Moreover, it does not attempt to enforce that duty in the case of minor children, in
any event, 'vhen a male child is sixteen years of age or over
and a female child is seventeen or over.
That statute, contemporaneous with the Compensation
Act, recognizes, as does the Compensation Act, the usual fact
of the emancipation of older children from an industrial
and economic standpoint. More sig·nificant is the fact that it
prescr~bes a method of enforcing the common law duties of
support only 'vhen tl1ere exists an actual economic need for
a reliance upon them-that is, the duty of support is enforced
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by this act only when there is actual dependency as a fact.
That purpose is manifestly analogous to the purpose of the
Compensation .Act. The presumption of dependency is to be
indulged only when actual fact or common experience demands.
Translated into terms specifically applicable to the issue
in this case, the qualified duty of the parent to support a defective adult child is enforceable under this act only when it
is shown as a fact that the child is actually in need of such
support, or, in other 'vords, is actually dependent on the parent. By analogy, the contemporaneous Compensation .Act
must be construed as intending to grant such children a prima
fac·ie presumption of dependency only.

CONCLUSION UNDER THIS HEAD.
I

It is clear from the foregoing discussion that the draftsman of section 40 of the Compensation .Act has carefully balanced the common law duties of support with the economic
and industrial necessities of the times. The section is in harmony in every detail with the spirit and purpose of those
common law duties and the statute for their enforcement.
The result is a composite interpretation of those ancient duties, in the light of present needs, in terms of practical industrial dependency. The contention of the appellants herein
is consistent with that general purpose. It operates in furtherance of that composite design. The construction sought
to be placed on section 40 (c) by appellee's counsel and the
majority of the Commission is out of harmony with that plan.
It will result in an industrial burden not contemplated and
in consequences 'vholly foreign to the general purpose of ''a
beneficient act, intended to fill the economic need created by
the death of an employee".
·
The construction of section 40 (c) given hy the majority
opinion and award in this case can only create, by ac:..cumulation, a fund in the hands of the committee of Nora Nails,
when appointed, for ultimate division among her distributees
at her death, as will be presently shown. This is a certain
and unavoidable result of the award complained of, a result
as far rmnoved from the purpose of the Compensation ·Act
as can be imagined.

OTIIER COMPENSATION ACTS CONSIDERED.
It. may be said that all compensation statutes have the same
general purpose. That purpose is. universally considered as
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an effort to cast upon industry, as an expense thereof, the
damage resulting from an industrial accident and to provide
an immediate sourc.e of support to compensate for the loss of
earnings created by the accident.
H~t-rnp·rees

vs. Boxley Bros. Co., 146 ,Va. 91.

The construction of section 40 of the Virginia act here contended for is not a novel idea speciously conceived by counsel
in the effort to prevail in this case. The interpretation of
that eection, here urged upon the court by the appellants, is
·expressly and clearly stated in the compensation acts of
some of the other states.
The Tennessee act (Baldwin's Cumulative Code, 1920
Supp., sect. 3669 a) provides, 'vith respect to the matter of dependency, as follows, for example:
''The following described persons shall be conclusively
presumed to be wholly dependent:
(1) A wife, unless it be shown that she was voluntarily
living apart from her husband at the time of his injury, and
minor children under the age of sixteen years.
(2) Children between sixteen and eighteen years of age,
or those over eighteen, if physically or mentally incapacitated from earning, shall pt·i,ma facie, be considered dependent."
The Tennessee act and the :Virginia act are, in effect, identical in this connection. The one says-" prima facie, be considered dependent''; the other-'' presumed to be totally dependent". The former is clearer in its expressed intent,
but the omission of the word "conclusively" in the Virginia
act is identically equivalent in effect to the use of the 'vords
'' pr·inta facie'' in the Tennessee act.
The Alabama act (C'ode Ala. 1923, sect. 7552) provides:
''Children between sixteen and eighteen years of age, or
those over eig-hteen, if physically or mentally incapacitated
from earnings, shall printa facie, be considered dependent.''
The intention and purpose which we ascribe to the General
Assmnbly of .Virginia has been clearly stated by the legislatures of two other states.
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THE USUAL CANONS OF STATUTORY CONSTRUC~ .
TION SUPPORT THE APPELLANTS'
CONTENTION.
It is entirely within the usual rules of statutory construction and in conformity therewith to give section 40 (c)
the meaning ascribed to it by the appellants.

THE NATURAL MEANING OF LANGUAGE GOVERNS
IN STAT·UTORY CONSTRUCTION.
In the opening sentence of the section, controlling the dependent clauses (a) and (b), and also clause (c) as far as
the period following the word ''parent'', it is declared that'' The following· persons shall be conclusively presumed to
be next of kin wholly dependent for support upon the deceased
employee.'' (Italics supplied.)
·Following this declaration as to the status of the afternamed persons and the enumeration of them in the dependent
.Clauses, a new topic or line of thought, a new intention, is
expressed-a new class of persons is dealt with. This new
subject matter begins with the word "If" immediately following the full stop in clause (c). The remainder of that
clause is:
''If a child is over the ages specified above, but physically
or mentally incapacitated from earning a livelihood, he or she
shall be presumed to be totally dependent.'' (Italics supplied.)
Having originally stated that the following persons were
conclusively presumed to be wholly dependent on the deceased employee, it would have been simple to include physically or mentally incapacitated children over eighteen years
along with and at the same time of enumerating !boys and girls
under eighteen, if the legislature had intended to include
them on the same status as children under eighteen and as
a part of clause (c) dependent upon and to be controlled by
the opening and controlling sentence. The clause would then
have read, a.fter this manner:
''The follo,ving persons shall be conclusively presumed
to be the next of kin wholly dependent for support upon the
deceased -employee.
-

•

•

•

•

•

•
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(c) A boy under the age of eighteen, or a girl under the
age of eighteen, or a child over the ages specified who is
physically or mentally incapacitated· from earning a livelihood.''
In such manner an intention to place children under eighteen and defective children of any age in the same classification would have been made manifest. That this simple ex-.
pedient·, evidencing a proper use of language as well as of
good rhetoric, was not employed, is strong indication that
such was not the legislative intent.
It is, moreover, significant that the separate sentence relating to defective children contains also a declaration as
to their status. If that status was intended to be the saine
as children under eighteen and, therefore, to be controlled
as a part of clause (c) by the opening clause, upon which
clauses (a.), (b) and (c) are all equally dependent, the mention of that status again was nothing more than useless
~epetition.

It is to be presumed that legislatures do not do useless
things. A comparison of the status of defective children
over eighteen, stated in the separated sentence, with that of
children under eighteen, expressed in the controlling clause
at the beginning of the section, reveals that a separation of
these was necessary because the status prescribed for each
is different. It was, therefore, impossible to .include defective children over eighteen in the same sentence with children
under eighteen.
· The controlling clause provides· that the following persons
are conclusively presumed wholly dependent. That clause
controls the status of boys and girls under eighteen. The
separate sentence relating to children over eighteen, but phy_sically or mentally incapacitated, provides that they shall
be pres·ll!med-to be totally dependent. One class has the benefit of a conclusive presumption, the other the benefit of a
,prima· facie presumption.
. When it is noted that the word "conclusive" is omitted,
.when reference is made to defective children over eighteen,
the reason for the new sentence with reference to them be·comes immediately obvi.ous. There is then no tautology. A
separate consideration of that class was necessary. The inclusion of them in the clause (c), to be controlled by the in·troductory clause prescribing a conclusive presumption of
total dependency, was impossible.
The altered arrangement of paragraphing suggested at an
earlier point in this petition renders the matter clear.
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The use, therefore, of the separate sentence in dealing
with such children, which r~states the cha.racter of presumption to which they are entitled, clearly indicated to be different from that already stated by the omission of the word
"conclusive", indicates a. clear intention to classify such children separately from the persons mentioned in clauses (a)
(fh) and (c) and controlled by the introductory clause. That
intention is clear from the order and grammatical significance
of the language used. It is the natural meaning intended
to be conveyed.
In Ryan vs. Krise, 89 'ra. 728, at page 733, the court said:
''And another is tha.t, when courts are interpreting a
statute, the thing to seek is the thought which it expresses.
To ascertain this the first resort in all cases is to the natural
signification of the words employed, in the order and grammatical signification in which they stand. If, thus regarded,
the words embody a definite meaning, which involves no absurdity, and no contraction between different parts of the
same writing, then that meaning, apparent upon the face of
the instrument, is the one w·hich alone we are at liberty to
say was intended to be conveyed.''

Funkhouser vs. Spahr, 102 Va. 306, 313.
Sherwood vs. ..A • .& D. R. R. Co., 94 Va., at page 301.

THE MAXI"Af.-EXPRESSIO UNIUS EST EXCLUSIO
ALTERIUS.
No rule is better settled in connection with the construction of statutes than that the expression of one thing is the
exclusion of another.
In connection 'vith the status of wife, husband and children
under eighteen, section 40 provides that they shall be conclusively presumed whoily dependent on the employee under
certain circumstances. When the section undertakes to pre~cribe as to defective children over eighteen it provides that
they shall be pres'wmed to be totally dependent.
·
The used of the word ''conclusively'' in connection with
certain designated persons and its omission in connec.tion
with other designated persons brings the matter of construction of the ~a.nguage employed directly within the ma:x:im.
It clearly evidences the intention to differentiate between the
character of presumption in the two cases. It must be presumed that the exclusion of the word "conclusively" in con-
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nection with defective children was intentional on the part
of the legislature and that it was intended to exclude them
-from the benefits of the conclusive pr-esumption accorded
other designated persons.
In JVhitehead vs. Cape Henry Synd·icate, 105 Va. 463, the
court said at page 471:
"\Vhile the maxim 'Expressio u.niu,s est exclusio alten~ts'
is not of universal application, yet, as Broom says in his
Leg-al 1\iaxims, 'No maxim of the law is of more general or
uniform application, and it is never more applicable than
in the construction and interpretation of statures.' Broom's
Legal 1\'Iaxims, pp. 663, 607, note."
.A.me1·ican Bank vs. McComb, 105 Va. 473, 477.

In State vs. Film.an, 33 W. V a.. 150, 10 S. E. 283, 6 L. R. A.
347, it is said that Lord Bacon concisely explains the maxim
by saying:
''As exception strengthens the force of the law in cases
not excepted, so enumeration weakens it in cases not enumerated.''
The maxim is squarely in support of the construction contended for by the appellants.

STRICT OR LIBERAL CONSTRUCTION.
The Compensation Act has repeatedly been held to be in
derogation of the common la"r' but, being- also highly remedial,
it is said to be entitled to a liberal construction in favor of
the workman in furtherance of its humane purpose.
Gobble vs. Clinch Valley Lumber Co., 141 Va. 303.
Mann vs. Lynchburg, 129 Va. 453.
Ba1nber vs. City of Norfolk, 138 Va. 26.

In the Mann Case, ho,vever, in spite of such liberal construction, the court construed the act strictly with reference
to the persons and occupations 'vithin its scope.
In the Bamber Case, the act 'vas likewise strictly construed.
The employee of a perl:'on doing work under contract for the
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City of Norfolk, which was necessary to _the city's water ~~)?
ply, was held to be the employee ·of an mdependent contractor.
.
The act creates presumptions as to dependency. In this
respect it is in derogation of the common law. The language
of the act is, therefore, not to be extended by implication
beyond its clear int~nt. The right of Nora Nails to rely upon
a presumption of dependency, being the creature of the
statute, is limited by the express terms of the statute which
is to be strictly construed 'vithin the limits. of the express
words used.
CONCLUSION· UNDER THJS HEAD.
The construction contended for by the· appellants is supported by the usual and ordinary meaning of the language
used, its grammatical sense, and by the usual rules of statutory construction. The pri1na facie presumption of dependency to which appellee is entitled is subject to rebuttal by
evidence proving the contrary fact.
The question of the dependency of Nora Nails is, therefore, one of fact to be established by proper evidence, the
appellee having the benefit of the prinz.a facie presumption
of dependency in her favor in connection with such proof.
NORA NALLS NOT A DEPENDENT IN FACT.
Nora Nalls was the inmate of the Virginia Colony for Epileptics and Feebleminded at Colony, Virginia, continuously
for some five years prior to her father's death. She is still an
inmate of that institution. (R., 7.) As such she was in no
degree dependent upon her father for support and maintenance. It appears of ·record that "the facts fail to show
actual dependency either in whole or in part". (R., 26.)
We have seen that the Compensation Act is ''intended to
fill the economic need created by the death of an employee'.'
In this case the death of Luther Nalls created no economic
need with respect to Nora Nalls. There was no ''pecuniary
loss'' to her occasioned by the death.
That the foregoing is true must, of necessity, follow from
the statutes relating to the care of the feeble-minded. Under
them no dependency could exist as a fact.
Section 1058 of the Virginia Code provides:
''The estate of any person committed

to

any hospital fo~
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the insane or colony for the epileptics or the feeble-minded
shall not be charg€d with any expense incident thereto or
for his maintenance therein.''

In Brown vs. Western State Hospital, 110 Va. 321, the court
aaid regarding this statute :
· ''The effect of the statute was, as intended, to exempt
the entire estate of a lunatic from sale, levy or charge for his
support in an a.sylum or hospital for the insane citizens of
the State, and not merely a part thereof.''
Although the section further provides that it shall not be
construed ''to relieve the committee of any insane, epileptic
or feeble-minded person, or idiot, from paying to the steward
hospital or colony the sum required to be paid by this chapter for extra comforts of persons confined in said hospitals
or colony", that section of the chapter dealing 'vith such
payments (section 1050) prescri'bes, however, no obligation
on the committee to make them. It provides merely that,
when the rights of creditors are not affected, the committee
of such inmate nUJ!Y pay to the steward of the institution such
portion of the residue of the inmate's income as the superintendent may permit, which shall be used for the inmate's
extra comfort.
.
This court construed· all of these statutes together in State
Hospital vs. Mackay, 151. Va. 495. In that case it was reiterated that the inmate's estate was in no event chargeable
with ariy sums for any purpose whatever in connection with
his support, maintenance or comfort.
All expenses in connection with the commitment, temporary
care, transportation, removal and maintenance of the insane,
epileptic or feeble-minded are expressly provided to be paid
from state, county, city or hospital funds. Va. Code, 1930,
sections 1021, 1027, 1048, 1049, 1058.
· It is clear from these statutes and decisions that the State
assumes fully and completely the obligation of the support,
as well as the custody and control of, defective persons. No
person is thereafter charged with the duty of supporting
such individuals. They are, in fact, dependent only upon the
State.
Nora Nalls could not, therefore, as a matter of Ia:w, have
been dependent on her father a.t the time of his death. She
was not, in fact.
There is no possible means by which her committee, when
appointed, can expend this sum for her suppo.rt. The law
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does not permit it. There is no economic need created in this
case by the employee's death and to be supplemented. The
beneficent purpose of the act is entirely absent in this and
kindred cases.
The majority a'vard can only accomplish, we repeat, the
accumulation of a. fund for the benefit of the distri:butees of
Nora Nalls at her death. Such was never the purpose of the
Compensation Act. The construction of section 40 contended
for by the appellants can only prevent that result. It was,
we submit, to avoid such a result that the legislature intended and provided for this class of persons a prima facie
presumption of dependency only. They are given its benefit
and aid in proving dependency as a fact, but the dependency
nf this class, as in the case of the husband, rests finally as
a matter of fact on the question of actual dependency.
THE DECIDED CASES.

No decided case can be submitted to the court directly
supporting the construction of section 40 contended for by
the appellants.
J\.fany decisions, dealing· with the dependency provisions of
the compensation acts of other states, may be cited, however, which, though not directly in point, illustrate clearly
the spirit and purpose of those acts in relation to the case
before this court. In that connection only they will be reviewed briefly at a later point in this petition.
Ko case has been cited in the ma.jority opinion of the Commission which directly supports, or 'vhich, after careful consideration indicates a support of, the construction placed upon
section 40 ·by that opinion.
Va. Elec. and Power Co. vs. Place, 150 Va. 562.
The majority opinion relies upon the decision of this court
.in Va.. Elec. & Power Co. vs. Place, 150 Va. 562, to support
its findings that children over eighteen, who are mentally and
physically incapacitated from earning a livelihood, are entitled to a conclusive presumption of la'v that they are totally
dependent on the parent, regardless of the facts in connection
therewith.
That e-ase deals with and w·as decided upon facts entirely
foreign to that question. It involved the claim of dependency
of a collateral relative, neither husband, wife nor child. The
claim fell squarely within that class of "all other cases", a
determination of which is to be had ''in accordance with the
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facts as the facts may be at the time of the accident". In
passing upon that question the ccurt used certain general expressions in stating the substance of the section. The majority opinion seizes upon the following· language therein as
a mandate from this court in support of its position:
'' S.ection 40 of the compensation act provides fo-r the payment of compensation to two classes of dependents. * * • ;
clause (c) relates to children under the age of eighteen who
are dependent upon a parent, or to mentally or physically incapacitated unmarried children, even though they are over
the ages of eighteen years. vVhenevcr it appears that the
claimants come within the classification designated by these
clauses, they are conclusively presumed to be dependent and
no evidence is required to show the fact of such dependency.''
It is submitted that the foregoing statement is clearly
There is no indication tha.t the court intended its
statement as a considered pronouncem-ent upon the section
as a whole and as affecting the character and degree of the
several presumptions acc9rded to the enumerated persons.
It is, on the contrary, clear that the court intended only to
say that the section dealt with dependents in two general
divisions, namely, those given the benefit of a presumption
and those not so entitled.
.
The court did not attempt to pass upon or differentiate
between the nature or character of the presumptions for the
reason that it was not necessary to a decision of that case
to do so. The language quoted was merely intended, we submit, to show that the claimant in that case was not included
in t11e en1unerated privileged classes.
It is confidently submitted that this court will not consider
itself bound by the general expressions contained in that
opinion as to matters not then under its consideration and
as to which the court had no means of foreseeing the effect
on the specific question here presented.
dict'l~rn.

DECISIONS IN OTHER JURISDICTIONS.
Realizing fully that the cases hereinafter cited deal with dissinlilar statutes, and in some instances construe dependency
sections in ·which the presumption is indulged only when
the claimant was "living with the employee" at the time of
the death, nevertheless, they are brought to the court's attention as illustrative of the general purpose and intent of workmen'e:; compensation statutes 'vith respect to the question here
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involved. They confirm the view of this court, that the acts
only seeks "to fill the economic need created ·by the death
of an employee'', in its specific application to the dependency
of persons in public institutions.
Advance Rwmley Co. vs. Freestone, (Ind.) 167 N. E. 377,
considers the general question here involved from many
aspects. The s~atute under consideration conclusively presumed to be totally dependent on its parent a child under
eighteen who lived apart f.rom the parent and upon whom the
law imposed the obligation of its support. The claimant in
that case was a boy under sixteen w~o had been committed
to a manaual labor institution. It was held, in a well considered opinion, citing many cases, that the child was not dependent on its parent within the intention of that act. A
dissenting· opinion was rendered.
The hearing commissioner, referring to that case, points out
in his opinion, that the Indiana statute required, (1) that the
child must have been living with the parent at the time ~f
death, and (2) the further fact that the Virginia act contains
no such requirement. He quotes the Indiana provision in
full, but overlooks the fact that the requirement is laid in
the alternative-''a child • • • upon a parent, with whom he
or she is living a.t the time of the death of such parent, or
~t,pon who1n the laws of the state at such time impose the
obliga.tion of the support of such child". (Italics supplied.)
(R., 9.) The case is in point on principal.
In E~tlette vs. Zilske, 222 Ill. App. 128, an insane son over
thirty-one years, committed to an insane asylum and to whose
support therein tl1e father had contributed from time to time,
was not considen~d a dependent of the father at the latter's
death.
In Roberts vs. Whaley, 192 }.'fich. 133, 158 N. W. 209, L. R.
A. 1918-A, 189, the insane wife of a deceased workman, committed to an asylum and supported by the State, was held
not to be a dependent of the deceased husband. The .court
said in its opinion:
''This proceeding, however, is based upon a statute which
provides a fund, not for the benefit of the working man's
estate, not for the benefit of his creditors, not for those
equitably entitled to be supported by him, but the fund is
provided for the benefit of those dependent on his labor at
the time of his death."
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Hall vs. Starr Printing Co., 70 Pa. Super. Ct. 562, pronomiced the same rule that an insane wife, the inmate of a
state asylum, was not the dependent of her deceased husband.
il!lcOlai1t vs. Kingsport l1np. Corp., 147 Tenn. 130, 245 .S. W.
837, construed the Tennessee statute referred to at an earlier
point in this petition, 'vhich provided that children between
the ages of sixteen and eighteen years were pri1na facie presumed to be totally dependent dn the parent. A boy betwe.eii .
the ages specified who earned his own living and helped with
the support of the family was held not a dependent of his
deceased father.
Veitch vs. Patterson, 236 I(y. 843, 34 S. W. (2d) 717, inthe I(entucky statute in which a child under sixteen is
presumed to be dependent on the parents 'vith whom it lived
or by whom it was actually supported. The claimant, under
sixteen was confined to a refo.rm school prior to the accident.
It was held that there was no dependency.
volv~d

In Sarich vs. Ind~tstrial Com., (Utah) 227 Pac. 1039, 33 A.
L. R. 1062, the court refused to be governed by technical

·statutory presumptions in a. case which it regarded as not
within the general spirit and purpose of the compensation act
of that state. The statute conclusively presumed the dependency of a wife upon the husband with whom she lived
at the time of his death. The c.laimant in that case married
the employee in a hospital, after his injury but eleven days
prior to his death. The court held that she was not a dependent because not living with him at the time of his death.
The real ground of that decision, clearly shown in the opinion,
was that there had been "no economic need created by the
death'' of that employee with respect tq his suddenly acquired
wife.
In this connection the attention of the court is directed to
the following excellent notes on the general subject, here
cited irrespective of the views· expressed therein: L. R. A.
1916A, 23, 248, et seq., and 125; L. R. A. 1917D, 80, at pages
157, 159, 163; 13 A. L. R. 686, 702; 30 A. L. R. 1253, 1263;
35 A. L. R. 1066, 1071 ; 39 A. L. R. 331, 317; 53 A. L. R. 218,
223.

See also : 2 Schneider, Workmen's Oompensation Law (2d
Ed.), 1213, et seq.
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It is clear from the authorities that the inmate of a state
institution is not as a matter of fact a dependent of the deceased employee. The decisions usually find some ground
for avoiding the award or compensation in such cases. This
should be done, since the death. of the employee does not in
any degree affect the financial status of this class of persons
'vhose entire support the state has assumed. No economic
need is thereby created as to them. They suffer no financial
loss.
If construed in such manner that estates are accumulated
for insane, epileptic and feeble-minded persons confined in
state institutions, the compensation act loses its beneficent
character and merely creates a fund for distribution among
the collateral relatives of the deceas·ed on the death of the
inmate. Such a. result, we submit, was never contemplated
by the framers of this legislation.
rrHE J\IIAJORITY AND DISSENTING OPINION OF THE
COM~1ISSION.

The opinion of the hearing commissioner (R., 7-12) was
adopted as the opinion of the majority of the Commission.
(R., 15.)
The dissenting opinion of Nickels, Chairman, is carefully
and thoughtfully prepared. (R., 17-26.) It deals with the
question of dependency in a clea·r and logical manner. Its conclusions harmonize section 40 with the general purpose of
the Compensation Act, with the usual rules of statutory construction, and with the ordinary interpretation of the language used. It is supported both by reason and authority.
The majority opinion is based upon a strained and unnatural construction of the language of section 40, contrary
to its evident intent and to the intent of the Compensation
.A.ct as a 'vhole. It cites no case in point against the construction contended for. It proceeds f.rmn a misconception
of the intended meaning of the very general language of this
court in V a. Elec. ct Power Co. vs. Place, supra, there used in
a descriptive sense merely a.nd patently without the intention
that it was to be taken as a specific construction of the cl~uses
referred to.
It is submitted that the conclusions of the dissenting opinion
should be adopted by this court.
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CONCLUSION.

It is submitted in conclusion that Nora Nalls is not a de~·
pendent within the intendment of the Virginia Compensation
Act.·
(1) The obvious intent of section 40 is to grant to physically
or mentally defective chiluren over eighteen a prima facie
presumption of dependency only.

(2) That construction is alone consistent with the broad
purpose of the Compensation Act-the filling of the economic
need created by the death of the employee-and with the
specific scheme of section 40 devised to carry out that purpose.
(3) That construction is alone consistent With the existing
common law duties of support and with the Virginia nonsupport act
( 4) That construction is identical with the clearly expressed purpose of the Te1messee and Alabama compensation
acts.
(5) That construction is alone consistent with the usual
canons of statutory construction-the natural meaning of the
language used, its grammatical signification, the maxim, expressio wnius est exclusio alteri~M, and the strict construction
required of those portions of any statute in derogation of the
common law, such as tire granting of statutory presumptions
non-existent at common law.
( 6) That construction is supported in principle by the authorities.
(7) Nora Nalls was not in fact dependent upon her fatheJ;
for support in any sense or in any degree and could not have
been under the statutes of this state relating to the care of
feeble-minded persons. The State of Virginia has assumed
her entire support and maintenance. It alone is responsible
therefor.
(8) The construction given section 40 by the majority of
the commission can, and must inevitably in this case, only
result in the accumulation of a fund for the benefit at her
death of the distributees of Nora Nalls, a result wholly foreign
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to the purpose of compensation acts. There was no economic
need created by the death of Luther Nails. There is no financial loss to be supplemented.
The majority award of the Industrial Commission in this
case should be reversed. and the claim of Nora Nails dismissed.
The petitioners des_ire leave of court to state orally by
counsel the grounds of their petition for a review by this
court of the award of the Industrial Commission complained
of and pray that they may be granted an opportunity therefor.
The petitioners aver that, on the seventh day of Decem·ber, 1932, prior to the filing thereof with the clerk of this
court, a copy of this petition was sent by registered mail to
Frederick L. Flynn, Esquire, Counsel of Record for and next
friend of the appellee, Nora Nalls, addressed to hilp. at his
postoffice address shown upon the record in these proc~d
ings.
Petitioners further pray that they ma.y be allowed to adopt
this petition as their opening brief on the hearing of this matter before this court. ·And petitioners will ever pray, etc.

CITY OF A.LE.XANDRIA,
INDEMNITY INSURANCE COMPANY
OF NORTH AMERICA,
By counsel.
AUBREY R. BOWLES, Jr.
Counsel.

I, Aubrey R. Bowles, Jr., an attorney practicing in the
Supreme Court of Appeals of Virginia, do certify that, in my
opinion, there is sufficient matter of error in the record accompanying this petition to render it proper that the award
complained of be reversed.
AUBREY R. BOWLES, Jr.
Richmond, Virginia, December 7, 1932.
Received December 7, 1932.
H. S. J.
Writ of error and supersedeas awarded. Bond, $3,500.
E. W. HUDGINS.
12/22/32.
Received Dec. 23/32.
H. S. J.
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Luther Nalls, deceased, Employee Nora Nails-F. L. Flynn,
Attorney, Claimant,
vs.
City of Alexandria, Employer Indemnity Insurance Company. of North America, Insurer.
Claim No. 209347.
May 11th, 1932.
Nora Nalls did not appear.
Mr. Frederic.k L. :B,lynn, .Attorney-at-·Law, 113 South Fairfax Street, .Alexandria, Virginia, for Nora Nalls, Claimant.
JYir.I~. JYI. Downes, Superintendent, Claim Division, Holden
Building, Alexandria, Virginia, for the Insurance Carrier.
Hearing before Chairman Deans at Alexandria, ;virginia,
on 1\farch 22nd, 1'932.
D:P.::ANS, Chairman, rendered the opinion.
Luther Nalls, an employee of the City of Alexandria, on
November 4th, 1931, met with an accident which arose out of
and in the course of his employment, and on account of same
was sent to the Alexandria Hospital and wa·s under the care
of Dr. S. B. Moore. He stayed in the hospital four days
when he was returned to his home on November 8th., 1931, it
·
being the opinion of the attending physician that he
page 2 ~ was no longer in need of hospital care. Immediately
.
upon his arrival at home he 'vas placed in bed and
on November 14th, 1931, the employee seemed worse and the
attending physician was again called who found him then
-suffering from lobar pneumonia. The employee was immediately returned to the hospital for treatment of the pneumonia
of which he died on November 19th, 1931. He was a. man 74
years of age. Dr. Moore in his Attending Physician's Report
answered question No. 8 as follows:
"Give an accurate description of the nature and extent of
the injury and diagnosis. ''
"Bruised head, left shoulder and right lmee and back. Sent
home on November 8th, improved and not in need of further
hospital attention. Developed pneumonia in a. very cold roo1n
in his ho·me (Italics 1nines) not due to or aggravated by inju-
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ries, and returned to hospital on November 14th of his own
accord.''
The evidence substantiates the fact that the man was physically necessitated to be confined to his bed. In accordance
with the physicians' repott of the temperature of the room
the natural inference was that in his weakened condition he
was more susceptible to contraction of pneumonia,-on account of which he died. 'l'he insurance carrier had the employee examined by another physician while in the
page 3 }- hospital and in his report he said: ''Should the· patient die, I suggest postmortem X-ray of the skull,
or autopsy. I mn of the opinion based on my examination
that the present disa.bility is not due to the injury of November 4th, 1931. ''
Dr. ~Ioore in filing the death certificate made the following notation: ''The principal cause of death and related
causes of importance in order of onset were as follows: Pneumonia, Lobar. Contributory causes of importance not related to principal cause: Senility and Heart Weakness (cold
room)."

W. C. ClTNNINGHAI\1:,
the undertaker, 'vho took charge of the body was asked the
following:
·
..

Q. ''Were any marks on the body at all~''
A. "Mr. Nalls had pretty bad shoulder, nothing seemed to
be broken, was bruised, dark bruise. I called it to my assistant's attention at the time was preparing it. Lungs, dre'v out
clotted blood, I don't know whether that come from pneumonia or bruise. Shoulder badly bruised and hands scratched.
I didn't know he had an accident of any kind, just called my
assistant's attention to bruised places present on body."
Q. ''You did draw blood from lungs?''
A. "That might have come from pneumonia."
Q. ''How about condition of head?''
A. ''Had bruised place on forehead.''
page 4 }- Q. ""\Vas that large?"
A. ''Not very large. I didn't make any thorough
examination. ''
The evidence further shows that the employee left the hospital ag·ainst his own wishes. In fact he claimed that he was
physically unable to leave the hospital at the time that he was
discl1arged by the attending physician.
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The evidence of CLAUDE NALLS, a. son of the deceased,
is to the effect that Miss Carter, the nurse, had informed
him on the fourth day following the accident that his father
was ready to go home and requested that arrangements ~e
1na.de to take him out. This son told Miss Carter that h1s
father did not seem to be able to leave but she replied that it
was Dr. 1\ioore's orders that he should go home. In view
of this the soli made preparations to take his father home.
This witness and younger brother, who owned an old Ford
car, planned on taking the father home in the car and had it
backed into the rear of the hospital, and was told to wait
there, that the father would be dressed and sent down. They
waited at least thirty minutes and he did not come down and
~ii ss Carter came down and said : '' vV e can't do anything with
him, come here and see if you can't dress him..'' The two
sons then went up stairs, saw the father had his clothes
and trying to dress himself but was in such pain that he
could not. The colored attendant was unable to dress him
.as he was not able to move.
Althoug·h it was against the wishes of the family that the
father be taken from the hospital, due to his condipage 5 ~ tion, the family followed the wishes of the hospital
and took him home on the fourth day following
his accident and undressed him and placed him in bed. He
was not able to get out of bed during his stay at home. This
son and Ralph Nalls, another brother, both testified that
the room was comfortable and that an oil stove was used for
the purpose of heating the room. Both of these witnesses
clearly indicate that the father was helpless and strictly confined to his bed while at home.
The evidence was submitted to Dr. H. U. Stephenson, Medical Exan1iner, who reports as follows :
''The facts in the file are as follows: Claimant received an
injury on November 4th, 1931', being struck by an automobile.
He was rendered unconscious and taken to the AlEixandria
IIospital. He became conscious as he was carried in the hospital.
Injuries consisted of bruise of the head, left shoulder, right
knee and back. He remained in the hospital until November
8th, then was sent home, and remained in bed, continuing to
suffer and on November 14th, develo.ped pneumonia. His
pulse, respiration, temperature seem to have remained around
normal until the developing of pneumonia. From then on
until his· death he had an irregular temperature, ranging
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from 102 to 103. Pulse 110-120, respiration was thirty t~··
thirty-eight t minute. Pulse and temperature were
pag-e 6 ~ rather c~racteristic of [ow-grade pneumonia,
which is not an uncommon complication following
injury to old people.
Claimant was seventy-four years old, and no doubt, suffered
from chronic diseases mentioned by Dr. Edward C. Morse,
the most outstanding one being chronic cardiorenal disease.
This condition, no doubt, was aggravated by the injury and
shock the claimant sustained on November 4th. However,
he seems to have gotten by the primary shock, which often
is fatal to the patient.
It is not uncommon for persons the age of the claimant,
after receiving· such an injury.· as the claimant had, to survive the primary shock and die from what the medical profession calls the secondary shock, due to the effects of the injury
upon the vital organs of the body, or some subsequent complication, such as pneumonia.
From the facts as shown in the file, it is clear the claimant
never recovered from the injuries he received at the time
of the accident, and from the clinical history, as described by
the doctors and persons who were in constant contact with the
claimant, he continued to g-row worse and developed pneutnonia, a complication, from which he died on November 19th.·
In my opinion the injuries the claimant sustained on November 4th, 1931, were the contributing cause of the claimant's death''.
page 7 ~ It is the findings of this Commissioner that the
employee was injured by an accident which arose
out of and in the course of his employment, that in his physically weakened condition he was required to remain in a cold
room, which the attending physician says was the cause of
the lobar pneumonia of which he died. If he had not been
incapacitated from the injuries he would not have been liable
to the contraction of the disease, therefore, his death was
due to an accident which arose out of and in the course of
his employment.
The second question to be determined is if the deceased had
any dependents. He 'vas a widower and at the time of his
death was survived by; eight children, the youngest of whom is
thirty years of age. o One daughter, Nora Nalls, age fortyfour, is an inmate of the Virginia State Colony for Epileptics
and Feeble-minded at Colony, Virginia., and has been there
for nearly five years. The defendant raised the question that
as Nora Nalls was at the time of the death of her father an
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inmate of a rState supported institution that she was not dependent upon her father.
A reference is here made to part of Section 40 of· the Workmen 's Compensation Law which reads as follows:
"The following persons shall be conclusively presumed to
be the next of kin wholly dependent for suppor upon the deceased employee :
·page 8

~

(a.) A wife upon a husband whom she had not voluntarily deserted or abandoned at time of the ac-

cident.
(b) A husband upon a wife with whom he lived at the timo
of her accident if he is then incapable of self support and
actually dependent upon her.
(c) A boy under the age of eighteen, or a girl under the
age of eighteen, upon a parent. If a child is over the ages
specified above, but physically or mentally incapacit~ted from
earning a livelihood, he or she shall be presumed to be totally dependent. .rs * $
For the purpose of this act, the dependence of a widow or
widower of a deceased employee shall terminate with legal
or common law'remarriage, and the amount to be received by
him or her shall be divided among the children or other dependents in the proportion in \Vhich they are receiving compensation, and the dependence of a child, except a child physically or In entally incapacitated from earning a livelihood,
shall terminate with the attainment of eighteen years of age,
or upon earlier marriage of a female child''.
From this quotation it will be found that there is· no question as to the extent of dependency, but in such cases as when
a person is physically or mentally incapacitated that they
are wholly dependents.
See Va. Elec. & P. Co. vs. Place, 150 .Va. 562, at page 566,
where Campbell, J., says: ''Whenevar it appears that the
claimants come within the classification designated
page 9 ~ by these clauses, they are conslusively presumed
to be dependent and no evidence is required to sho\v
the fact of such dependency.''
Counsel for the defendant submitted an able brief.

He
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cites several authorities from other States and when these
cases are considered in the light of respective sections of the
vVorkmen 's Compensation. Laws of those States relative to
dependents, you will find a great difference with that of our
law. He cites Advance Runley Co. vs. Freestone (Ind.), 167
N. E. 377, as to a boy under sixteen committed to a manual
labor institution. A reference to the Indiana Act, Section 38
(e) says:

'.'A child over the age of eighteen years who is either
physically or mentally incapacitated from earning his or
her own support, upon a parent with whom he or she is living at the time of the death of such parent, or upon whom
the la,vs of the state at such time impose the obligation of
the support of such child.''
It would appear from the Indiana Section that the child
n1ust have been living with the parent at the time of death .
..A.n analysis of our Section 40 shows that there is no reference
to any such state so far as children are concerned. The distinction would apply to a wife who had not voluntarily abandoned her husband or a husband upon a 'vife with whom he
lived, but sub-section (c) insofar as the children
page 10 }- are concerned eliminates any question of ''living
with parents' '.

He cites 1.llcClain vs. ](,ingsport Tmp. Corp. (Tenn.), 245·8.
W. 837, and the distinction in Te~messee is that children are
pri·ma facia presumed where our section says "conclusively
presumed''.
He cites Veitch vs. Patterson (Ky.), 34 S. W. (2) 717, "rhich
shows the l{entucky statute presu1nes dependency of the child.
on the parent with whon1 it lived or by whom actually supported. The same is true as to the Acts in Utah, ~iichigan
and Pennsylvania. The element upon which the cases cited by
l1im is predicated upon the fact that the child is living with
the tJarent and no such condition is placed by the ,Virginia
Act.
·
See Gava,,ghan's Case (Niass.), 122 N. E. 298, 'vhere it
stated:
"In the case of a child of a forn1er wife or husband the Legislature considers neither the ·wealth, poverty, residence nor
legal rights to support of that child, and concerns itself only
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with the question: Is the child lmder eighteen years of age,
and if over, is he or she 'physically or mentally incapacitated
from earning' t If under eighteen years of age or physically
or n1entally incapacitated from earning, the child is conclusively presumed by the terms of the act to be wholly dependent for support on the deceased employee. Hott's
page 11 ~ Case, 230 Mass .. 152, 119 .N. E. 755; Helmberg's
Case, 231 1\!Iass. 144, 120 N. E. 353. Upon the
agreed facts the daughter is physically incapacitated from
earning; it follo,vs that the daughter Anna F. Mason is entitled to an equal share in the death benefit with the surviving
(widow. St. 1911, c. '751, part 2, 7 (c), as amended by S,t.
1914, c. 708, 3 (c)."
See Ex pa.rte (}u.de & Co. (Ala.), 105 Sc. 657, where it was
decided that the compensation to wife of deceased employee
~oes not cease upon her commitment to public institution for
Insane.
Honnold on W orkmans' Comp., vol. 1, 82, 266, Parent and
Child: Where there is a direct leg·a.l obligation to support, as
in the case of a father to his minor children, coupled with the
reasonable probability of such obligation being fulfilled, dedendency is established, even though no support was in fact
being· furnished at the time of the workman's death. The
law does. not limit dependency of minor children living apart
from their parents to cases where actual support was being
furnished or contributions made, as such a rule would iu many
instances exclude children from the benefits of a law that
was clearly intended for their protection.
This Con11ni ssion has determined this question many time~.
See Reynolds vs. Spa'rge·r liJill Co., 4 0. I. C. 300; Hickmond
vs. Stonega Coke and Coal Co., 7 0. I. 0. 314, and
page 12 ~ Braum vs. Robertson Construction Co., 7 0. I. C.
314, and Bra.wm vs.· Robertson Construction Co.,
7 0. I. C. 556.
.
It is found that Nora Nalls is a total dependent upon the
deceased employee. The average weekly wage was agreed to
.be $18.00.
An award will be made to Nora Nails of $9.90 per week for
three hundred (300) wee;ks unless subsequent conditions may
cause a change. No money shall be paid until a committee
·
is appointed for the dependent.
The claimant was represented by Frederick L. Flynn, Attorney-at-Law, Alexandria, Virginia, and a fee of $300.00 is
allowed him to be deducted out of the aforesaid award.
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INDUSTRIAL COMMISSION OF VIRGINIA.
Richmond, Virginia.
NOTICE OF AWARD.
Claim No. 209-347
Case of : Luther Nails.
Date : June 6, 1932.
City of .Alexandria, Employer,
Alexandria, iVirginia.
Frederick L. Flynn, Attorney for Claimant,
113 South Fairfax Street,
Alexandria, Virginia.

Indemnity Insurance Company of North America,. Insurance Carrier,
Alexandria, Virginia.
You are hereby notified that a hearing was held in the
above styled case before Chairman Deans atAlexandria, Virginia, on lVIarch 22, 1932, and a decision rendered on May 11,
1932, directing the payment of compensation in favor of the
dependent, Nora Nalls, against the employer, payable in the
follo,ving manner:
To the Committee, when appointed, $9.90 per week for the
sole use and. benefit of the dependent, Nora Nails, payable
every four weeks, beginning November 4, 1931, to continue
for a period of three hundred (300) weeks unless subsequent
conditions require a modification.
I

page 14

~

To proper parties, the costs of all medical, surgical and hospital expenses incident to the injury
. which caused the death of the decedent, and burial expenses
not to exceed the sum of One Hundred Fifty ($150.00) ·Dollars.
To Frederick L. Flynn, Attorney for the Claimant, the sum
·of Three Hundred ($300.00) Dollars, to be deducted from the
compensation above awarded.
The defendant will pay the costs in this proceeding.
INDUSTRIAL CO·MMISSION OF ;viRGINIA.
PARKE P. DEANS, Chai;rman.
Attest:
. .
. W. F. BURSEY, Secretary.

'
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Luther Nalls (Deceased) Employee,
Nora Nails-F. L. Flynn, Atty., Claimant vs.
City of Alexandria. Employer~
Indemnity Insurance Company of North America, Insurer.
page-15

Claim No. 209347.
November 3, 1932.
Fredericks L. Flynn, Alexandria, Virginia, for the claimant.
Aubrey R. Bowles, Jr., Richmond, Virginia, for the defendant.
Review before the full Commission at Richmond, Virginia,
August 2, 1932.

KIZER, Commissioner, rendered the opinion.
The majority of the Commission is of the opinion that there
is no error either in the Findings of Fact or Conclusions of
Law in the opinion rendered by Deans, Chairman, on May 11,
1932, nor in the award made thereon on June 6, 1932, and affirm and adopt the same as the Findings of Fact and Conclusions of Law of the full Commission.
DEANS, Commissioner,

concurri~g.

NICKELS, Chairman, dissenting.

OPINION BY DEANS, COM~fiSSIONER, CONCURRING
WITH l{IZER, CO~f~ITSSIONER.
page 16

~

Nickels, dissenting, has rightly said: ''The decisions of the courts of last resort place total dependents .on a rather high plane. For instance, the conclusive presumption of total dependency has no reference to any
facts of financial 'vorth of the dependents; they must be, in
fact, independently wealthy''. If it be true as to those of
financial worth are conclusively presumed; it certainly should
be in the case of one kno\vn to be mentally incapacitated.
He further states : ''The burden of proof is then shifted to
the defense to establish facts disclosing that the claimant
was not, in fact a dependent." A casual survey of the evidence shows only that Nora Nalls is now an inmate of the
State Colony for Epileptics and Feeble-minded. What would
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he say should the financial exig-encies of the State of .Virginia
would cause the closing- of the Colony T His line of reasoning
'vould place him then with my original opinion. Then further, it is universally known that the State furnishes the mere
necessities-what is to be done for the comfort or the physical needs of the daug-hter (as in this case the need of dental
'vork).
~

Campbell, Justice, in V a. Elec. vs. Place, 150 Va.
562, has unquestionably sho'vn the distinction of
the two classes of dependents and is borne out by the recognized authority of Honnold on Workmen's Compensation.
page 17

OPINION BY NICI{EI.JS, CHAIRl\IAN, DISSENTING.
It is a well recognized principle of statutory oonstruction
that the conclusive presumption mentioned in the opening
parag-raph of Section 40 of the Act is a rule of law rather
than a presumption of fact as a rule of evidence. C ollwell vs.
Bedfot·d Stone and ·Construction Company, 126 N. E. 439;
Muncie Fonndry a.nd 1l1a.chine Compan,y vs. Coffee, 117 N. E.
524.

The Supreme Court of l\tlinnesota, in discussing a recent
case involving the conclusive presumption of dependency,
said:
''The leg-islature, in declaring a particular fact shall be
conclusively presumed, does not establish a presumption iu
1:he ordinary sense of the term, but, rather, a rule of la'v to
the effect thnt in the case specified the non-existence of the
fact presume.d is immaterial.
pag-e 18

~

State e:"t; t·el.. London and Lancashire Indemnity
Cornpan.y v. District Court of Huntepin Cownty,
139 :N£inn. 409, 166 N. vV. 772; Schneider on Workmen's Compensation Law, Volume 1, Section 368, page 919; 9 Encyclopedia of Evidence 884; 2 vVigmore 's Evidence, Section 1353. ''

The conslnsive presumption is in recognition of a legal
and moral oblig-ation to support those falling within the designated classification. T·he decisions of the courts of last
resort place total dependents on a rather high plane. For instance, the conclusive presumption of total dependency has
no reference to any fac.ts of financial worth of the depend.ents; they may be, in fact, independently 'vealthy. The re-
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lationship having placed them within the conclusive presumption of total depend~nc.y, an award is proper, though such dependents be independently wealthy. Crocket vs. International, etc., Cotnpany, 162 N.Y. S. 359.
Any enlarg·ement upon the classification of conclusive presumptions beyond the explicit enumerations of the Act tends
to remove the flexible considerations of dependeney in fact,
thereby surrounding the real merits of dependency, in whole
or in part, 'vith an insurmountable inflexibility based upon
the bare relatiol!ship of the parties without regard to the
weighty consideration of contributions having actually been
made theretofore as evidence of dependency.
page 19 ~ Each step made from the specified elassi:fication of
·
conclusive presumptions based upon the relationship of the parties by reason of a universally recognized legal
and moral baJCkground removes us a step closer the insurance
idea, regardless of actual contributions made or the element
of personal worth of the recipient, either of which is in dta'lnetrial oppossition to the established purpose and recognized
intent of W orlrman 's Compensation acts. Hence, the proper
interpretation of this section of our Act is interwoven with
a very- important principle. .
The rules of interpret~tion of legislative enactment forbid
the enlarg·ement of a conclusive presumption beyond the manifest intent of the law making body, a.s expressed in the context
of the Act.
It may .be with propriety remarked that none of the conclusive presumptions named in Section 40 are absolute. They
are conditioned upon a relationship and qualified by other
facts insuring the continuity of the right to share as a dependent. vVherein consider sub-sections (a),. (b) and (c),
·
namely:
(a) The wife must show marriage. When the marital
status is established, she is entitled to the benefit of the
conclusive presumption. The latter is defeated by proof of
voluntary desertion or abandonment. Hence, by
page 20 ~ the very terms of this subsection, a legal right,·
based upon a proven marriage· as a rule of law, is
defeated by proof of voluntary desertion or abandonment.
'\Vhy so 1 Because then wife has, by her act, forfeited the
rig·ht accorded her under the Act to the extent that she was
no longer a total dependent of the deceased husband.
(b) The marital status must be established under this subsection. However, as a eondition to recovery, the husband
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must show himself incapable of self-support and that he was
actually dependent upon the deceased wife at the time of the
latter's death. In this instance the sta.tus of the parties
must be established as a condition precedent. In addition to
proof of the foregoing, it must be shown in the conjunctive
that the husband is incapable of supporting himself and that
he was actually dependent upon his deceased wife.
The~e conditions are necessary to prevent a husband from
evading the legal and· moral obligation to support the wife.
As evidence of his inability to do so, he must have been actu..
ally dependent upon her. Hence, in that instance the conditional rig·ht based upon the relationship of the parties is defeated by evidence showing ability to be self-supporting or
that the husband was not actually dependent upon
page 21 } the wife. E converso, the right is not established
until all conditions are satisfied. Then, as a matter of law, the conclusive presumption of total dependency
arises,. subject to be defeated, as aforesaid, by proof of the
non:-existence of any one of the conditions on which the right
rests.
(c) Proof of marriage as a condition p~ecedent. Any unmarried boy or girl under eighteen years· of age is entitled
to the conclusive· presumption of total dependency. The term
''boy or girl'' includes stepchild, legally adopted children,
posthumous children or acknowledged illegitimate children;
but it does not include married children. Here the right may
be defeated by (1) showing-marriage of the child, though under eighteen years of age; (2) that the relationship of parent
and child did not exist. ·This subsection carries a second
sentence, as follows, viz:
''If a child is over the age specified above, but physically or
·mentally incapacitated from earning a livelihood, he or she
shall be presumed to be totally dependent."
It follows that the ·conclusive presumption of dependency in
behalf of children terminates at the age of eighteen years,
or earlier by m~rriage, whichever shall first happen. This
subsection carries the foregoing condition for the benefit of
children over eighteen years of age who are mentally or physically incapacitated from earning a livelihood.
page 22 ~ The incapacity is of no consequence unless it be of
such nature as to prevent the party concerned from
earning a livelihood. The latter is a question of fact or proof
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and is predicated upon the mental or physical condition of the
claimant.
It is asserted as a legal proposition in the instant case that
·children· who are mentally or physically incapacitated from
earning a livelihood, and oyer the age of eighteen years, are
entitled to a conclusive presumption of dependency, irrespective of dependency in fact.
It is made clear in the succeeding paragraph that dependency shall terminate on marriage; that it shall terminate
at the age of eighteen years as to unmarried children, pursuant to the first sentence of subsection (c).
Therefore, it appears definitely established that an unmarried child of sound mind and body is deemed capable of live,
lihood at the age of ·eighteen years. It is important to observe that in the de:finihon of "boy'', "girl" or ''child" the
language following is used, to-wit : ''As used * * *, b~tt
shatl t~ot ·include mat·ried chUdren". (Italics. ours.)
~

Again, in the last paragraph. of the section, it
is said: «• * :r~ and the dependence of a child, except a child physically or mentally incapacitated from earning a livelihood, shall terminate with the attainment of eighteen years of age, or upon earlier 'marriage of a fe1nale child."
(Italics ours.)
page 23

The two provisions apply equally to unmarried children
of sound body and mind, with additional emphasis upon a
female child. However, as for the mentally or physically
incapactated, it is inconsistent. The first expression excludes
all married children. The latter creates an exception as for
those mentally or physically incapacitated, whether married
or single. As the claimant in the instant case is an unmarried woman, we shall confine our interpretation of the section
to the particular facts. The only thought gathered from the
foregoing expressions is the idea of flexibility as relating to
t:tJ.ose children who arc incapacitated.
In ultimate analysis, the second sentence of subsection (c)
.is a clear exception to the first sentence. The first sentence
is qualified by the opening paragraph to Section 40. The
second sentence is an exception to the first as qualified by the
initial paragraph. The latter was never intended to be read
into the exception in the second sentence. To do so leads to
an inexplicable construction. The conclusive pre·page 24 ~ sumption-a rule of la,v-clashes in an explicable
way with the presumption-a presumption of fact
-stated in the second sentenee of subsection (c.) The only
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plausible way to construe the latter sentence is to confine it
to a presumption of fact and treat it as a clear and explicit
exception to the initial paragraph of the section and to the
first sentence of subsection (c) thereof. This construction
gives a flexibility to this section to meet the conditions to be
met to the same degree as was pointed out for subsection (a)
and (b). None of them is absolute but is qualified by circum..:
stances. The general purpose of the Act is promoted and all
other provisions of Section 40 are harmonized by such construction.
In my opinion the word "presumed", as it appears in the
second sentence of Section 40 (c), relates to a presumption of
fact; that the presumption of total dependency arising from
proof of mental or physical incapacity is rebuttable by proof
of facts disclosing that the claimant had not been, in fact,
dependent upon the deceased. A claimant falling within this
classification possesses a decided advantage in the matter of
proving the ·claim, because proof of mental or physical incapacity to earn a livelihood entitles the claimant to a presumption of fact establishing a pri1na facie case of total depen-·
dency. The burden of proof is then shifted to the
page 25 ~ defense to establish facts disclosing that the claim
ant 'vas not, in fact, a dependent. In this case
the relationship of the parties, plus lack of capacity to earn
a livelihood, gives the claimant advantage of a preu-1nption
of fact, which eliminates the necessity of proving dependency
in fact. If the case be regarded from the standpoint of a
conclusive presumption-rule of law-of total dependency,
the conclusion is the equivalent of an arbitrary classification
wherenin the claimant may or may not, in fact, have been a
dependent.
.
If is inconceivable to my mind that the first conclusive presumption in the initial paragTaph of Section 40 of the Act
should have another engrafted upon it in the second sentence
of Subsection (c). This proposed constructio'n leads to confusion because it establishes a tautology. I do not believe the
drafters of the Act and the General Assembly enacted the
la'v with such intent. The use of the word "if'' at the beginning of the second sentence makes the sentence a conditional
one. The proviso following qualifies the first sentence and
cr~ates an exceptional condition dependent upon facts and
not a rule of law.
The case of Virginia Electric and Power Oon~pany vs. Place,
150 Va. 562, is relied upon as authority for the proposition
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I

that mental and physical incapacity to earn a livepage 26 }- lihood lead to a presumption of law in favor of
.
total dependency in the instant cas·e. A careful
reading of this case shows that it deals with a decidely different set of facts, and an interrelated, but different, issue
under the law, dealing with the clause, ''In all other cases
questions of dependency in whole or in part, shall be determined in accordance with the facts as the facts may. be at the
time of the accident''. The questions at issue in this case
were not involved in the foregoing. It does not appear that
the general expressions used in giving a substantial resume of
Section ·40, involving .a diffe~ent .set of facts and provisions
of the law applicable, was within the conscious contempla·
tion of the Court.
It i~ my opinion that claimant is not a dependent as defined by Section 40 (c) of the ·vvorkmen's Compensation Act,
and that the claim should be dismissed since the facts fail
to show act~1al dependency either in whole or in part.
INDUSTRIAL COlVIl\IISSION OF VIRGINIA.
page 27 }-

Richmond,

~Virginia.

NOTICE OF AWARD.
Claim No. 209347
.Case of : Luther Nails.
Date : November 17, 1932.
City of Alexandria, Employer,
Alexandria, Virginia.
1\ir. Frederick L. Flynn, Attorney for Nora Nails, Claimant,
113 S. F'airfax Street,
Alexandria, Virginia.
Indemnity Insurance Company of North America, Insurance, Carrie-r.
Alexandria, :Virginia.
You are hereby notified that a review before the full CommiRsion was held in the above styled case at Richmond, Virginia, on August 2, 1932, and a decision rendered on N ovem·
ber 3, 1932, adopting the findings of fact and conclusions of
law of the hearing Commissioner as the findings of fact and
conclusions of law of the majority of the Commission ( C~air-

Indemnity Ins. Co. v. Nora Nalls, an Incompetent.
page 28

~

43

man Nickels dissenting) and affirming in all re-:
spects the award issued thereon.
INDUSTRIAL COMMISSION OF VIRGINIA.
W. H. NICKELS, JR., Chairman.

Attest:

W. F. BURSEY, Secretary.
Luther Nalls (Deceased), Employee;
Nora Nalls-F. A. Flynn, Attorney, Claimant,
City of Alexandria, E1nployer,
Indemnity Insurance Company of North America, Insurer.

page 29}

Claim No. 209347,
December 1, 1932.
ORDER BY THE FULL COMMISSION.
WHEREAS, at the initial hearing of this claim before the
hearing Commissioner, at Alexandria, 1Virginia, on March
22. 1932, the hearing ·Commissioner appointed Mr. Frederick
L. Flynn, a discreet and competent attorney-at-law, to act as
guardian ad litem in this case to proceed in behalf of Nora
Nalls as the statute may advise, all of which appears from the
transcript of evidence in the permanent records of the Industrial Commission of .Virginia, and this claim has been proceeded with on the theory and intention that Frederick L.
Flynn, attorney, was acting as the next friend of Nora Nalls,
claimant, an inmate of the Virginia State Colony for Elileptics and },eebleminded, at Colony, !Virginia; and, this claim
having been ·conducted throughout on behalf of Nora Nalls,
claimant, acting through Frederick L. Flynn, her next friend,
and it appearing that the style of this case should be corrected to conform to the true status of such representation
appearing on the records of the Industrial Commission, it is
ordered that the style of this ~claim be changed to read:
''~Nora Nalls, an incompetent, by FrederiCk L.
page 30 } Flynn, her next friend and attorney, claimant,
against City of Alexandria and Indemnity Insurance Company of North America, defendant'' ; and the Secretary of the Industrial Commission of Virginia is hereby
directed to incorporate this order in the record of this case
and to certify the same as a part thereof.
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I, W. F. Bursey, Secretary, Industrial Commission of Virginia, hereby certify that the foregoing
is a true and correct copy, as the same appears of record in
the files of this Office of Statement of Finding·s of Fact, Conclusions of Law and other-matters pertinent to the questions
at issue in Claim #209-347, ''Nora Nalls, an incomp~tent, by
Frederick L. Flynn, her next friend and attorney, claimant~
against City of Alexandria and Indemnity Insurance Company of North America, defendant".
I further certify that Counsel, representing the Claimant,
had notice that the defendants would request the Secretary
of the Industrial Commission of Virginia to prepare certified
copy of the Record for the purpose of an Appeal to the Supreme Court of Appeals of Virginia.
Given under my hand and the seal of the Industrial Commission of Virg·inia, this the 3rd day of December, 1932.
(Seal)

W. F. BURSEY,
Secretary Industrial Commission of Virginia.
A copy-Teste:

H. STEWART JONES, C. C.
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