I

Record

No. 1316

METROPOLITAN LIFE INSURANCE COMPANY OF NEW YORK, Plaintiff in Error,
v.

GEORGIE HART, Defendant in Error.

FROM THE CIRCUIT COURT OF THE CITY OF ALEXANDRIA, VA.

''The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are flirected not to receive or file a
brief not conforming in aH respects to the aforementioned
requirements."
The foregoing in printed in r:>mall pica type for the information of counsel.
H. STEWART JONES, Cleric

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

METROPOLITAN LIFE INSURANCE COMPANY OF!
NEW YORK, Plaintiff in Error,
vs.
GEORGIE HART, Defendant in Error.

PETITION OF MErrROPOLITAN LIFE INSURANCE\
COMPANY OF NEW YORK FOR WRIT OF ERROR
AND BRIEF IN SlTPPORT THEREOF.

Ta the Honorable Judges of the Supreme Court of Appeals
of Virginia:

Your petitioner, the Metropolitan Life Insurance Company -of New York, respectfully shows unto this Court that
it is aggrieved by a final order entered by the Corporation
Court ·of the City of Alexandria, Virginia, on the 28th day
of September, 1932, wherein final judgment in the sum of
One Thousand Dollars was rendered for Georgie Hart, the
plaintiff in the court below, to which ·Order this petitioner,
the defendant in the court below, now seeks a writ of error
and to that end presents a transcript of the record of the
proceedings in the court below and a -brief in support of its
petition.
STATEMENT OF THE CASE.
On or about J nne 12, 19~1, one William Hart, a colored man
living at that time in the City of .Alexandria, Virginia, made
written application to the Metropolitan Life Insurance Company of New York for an insurance policy for One Thousand
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Dollars on his life, which policy was duly issued on July 22,
1931, the mother of the insured, Georgie Hart, the defendant
in error, being the beneficiary named in said policy.
Three days after the application was made, on, to-wit, June
15, 1931, the applicant was examined by Dr. Walter E. Beatty
of Alexandria, one of the medica.l examiners for the Metropolitan Life Insurance Company of New York, a young doc~
tor of unimpeachable reputation, who gave the applicant for
insurance the routine medical examination after the said applicant had answered the usual questions contained in Part B
of the application. These questions and answers so far as
they are material to the issues inyolved in the case at bar
are:
Q. What is your weight f

A. 146 pounds.
Q. Date when last weighed T
A. May, 1931.
Q. Chang·e in weight in last two yearst

A.

s·ame.

Q.. Present condition of health 1

Good.
When last sick Y
June, 1928.
Nature of sickness t
Flu.
How long sick t
One week.
Q. Have you changed your residence or left your work for
more than one month on account of your healthY If yes, give
date, duration and name of ailment.
A. No.
Q. Any physical defect or infirmity? Jf yes, give particu-:
Iars.
A. No.
Q. Have you had any surgical operation, serious illness or
accident Y If yes, give date, duration and name of ailment.
A. Open infected leg, 1917.
Q. Have you ever had any of the following diseases (Among
the list enumerated are consumption; disease of lungs.)
A. No.
Q. Have you been attended by a physician during the past
five years? If yes, give name of complaint, dates, how l()ng
sick, and names of physicians.
A. Dr. Durant,. June, 1928, Flu,. one week.
A.
Q.
A.
Q.
A.
Q.
A.
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Q. Have you had any treatment within the last five years
at any dispensary, hospital or sanitarium? If yes, give date,
duration, name of ailment and name of institution.
A. No.
Q. How much time have you lost from work during the last
five years?
A. One month. (R., pp. 10-14.)

Dr. Beatty testified that he made the routine examination
called for by the company in the front room of the applicant's
home, that he does not think that anyone else was present
a.t the time. (R., pp. 27-29.)
As above stated, the policy was issued on July 22, 1931,
and the said William Hart, the insured, died about three
months thereafter, on, to-wit, November 2, 1931. It appearing that the cause of his death was pulmonary tuberculosis,
the defendant company in view of the statements made by the
insured, as above set forth, naturally made an investigation
and did not pay the insurance.
At the trial of the case it developed that the insured had
been examined by Dr. Llewellyn Po,vell on June 26, 1930, at
the Alexandria Tuberculosis Clinic, and that at that time Dr.
Powell diagnosed his condition as positive pulmonary tuberculosis; that he had recommended that he should stop all work
and go to a sanitarium for treatment. (R., pp. 35-36.)
The testimony of Dr. John A. Proffitt, a specialist in tuberculosis at the Piedmont Sanatorium, Burkeville, Virginia, was
taken by deposition and from this it appears that the insured
was admitted to the Piedmont Sanatorium on July 15, 1930
(less than three weeks after Dr. Powell had examined him in
Alexandria); that he was suffering from pulmonary tuberculosis; that the insured was a patient there until February
10, 1931, when he was discharged, his condition at that time
being ''quiescent''.
Dr. Proffitt defined "quiescent" as follows: "That there
should be an absence of symptoms for tw-o months, the pulmonary lesion to be stationary or retrogressive, the sputum
may or may not be positive, no tuberculi Bacilli.''
Dr. Proffitt also testified that the insured gained about
twelye pounds in weight while at the Sanatorium.. (Deposition of Dr. John A. Proffitt, R., p. 53.)
On the discharge of the insured on February 10;: 1931, he
returned to Alexandria and was twice examined at· the public
clinic by Dr. H. A. Latane, who specialized for· about.:eight
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years in sana.toriums and in the Army with lung diseases,
these examinations hav:ing been made on March 26, 1931, and
on Septeil1ber. 24, 1931.
Dr. Latane testified that at the first examination on l\farch
26, 1931, the insured sho~veiJ. evidence of an inactive tuberculosis; no active signs at that time, and that at the examination on September 24, 1931, .there was evidence of active tuberculosis in the upper right lobe. (R., p. 41.) .
The insured was examined by Dr. WalterS. Beatty, one of
the medical examiners for the Metropolitan Life Insurance
Company, on, to-wit, June 15, 1931, who testified that all answers shown on Part B of the application were given him by
the applicant; that he does not think that anyone else was.
present at that time; that he was not aware that William Hart,
the insured, had been confined in a sanitorium in the previous·
year and that he was not informed by the insured that he had
ever had pulmonary tuberculosis. (R., pp. 26-27.)
·
The plaintiff, to establish her case, introduced an undertaker who testified that he buried William Hart in November;
~931; that the said William Hart had died .on the 2nd day of
November, but althoug·h the undertaker testified that a death
certificate was furnished, he was not allowed to state the cause
as shown thereon (counsel for the plaintiff oojected to this) . .
The policy of insurance was then introduced and the plaintiff
rested her case. (R., pp.. 22-24.)
The defendant then offered the testimony of Dr. Llewellyn
Powell, Dr. Walter E. Beatty, Dr. John A. Proffitt a.nd Dr.
H. A. Latane, a synopsis of whose testimony is given above,
and then introduced the testimony of Dr. 0. D. Durant, the
family physician of the insured, who testified that the insured
died of pulmonary tuberculosis about November 2, 1931.
On cross examination Dr. Durant testified that he was called
to see the insured the latter part of September, 1931, and that
he then diagnos'ed the trouble as pulmonary tuberculosis. (R.,
pp. 50-51.}
The above facts were practically admitted by counsel for
the plaintiff a.nd whether admitted or not they were'· uncontradicted by any evidence.
The only rebuttal evidence was the testimony of a single
witness, a colored man named Joe Holmes, who testified that
he was at the home of the insured when a doctor was there,
whose name he did not know, who, after giving his name and
lo.cal address; stated that he visited a lot at 414 North Patrick.

Metropolitan Life Ins. Co. of New York v. Georgie Hart.

5

Street, 'vhere the insured liyed. In answer to the question:
'' vVere you there any time during June, 1931 Y'' he answered:
"Yes." He stated that he was there 'vhen a physician came
to examine vVillie Hart, but he did not lmow the name of
the physician and did not see him in the courtroom. When
a.sked if he were present at the time the physician was asking vVilli~ Hart questions he stated that he was. Dr. Beatty
:J'!aving been sent for, the witness stated that he was the doctor
he saw. In answer to the question: "What questions did
the doctor ask Willie Hart, do you know¥" he answered:;
~'When he came there I was there at the time he examined
him. The doctor he took out a telescope and pushed it in
his side and examined him and asked if he had ever been sick.
He said he had been to the sanatorium for treatment. I w·ent
out at the time he was talking to him.'' He further stated
that he did not know whether the doctor had asked William
Hart any questions concerning any other things.
On cross examination this witness stated that he did not
recollect what date it was. He did not know what time of
day it was but he thought it was afternoon. He did not know
whether it was in the summe1·time, spring or fall but he said
it was "kinda cool in the summertime somewhere. I used .:,o
visit Mrs. Hart right often''. Wh.en again asked if he knew
whether it was in the summertime· or fall he said: "No, sir,
I do not lmow what time of year." When asked whether he
kne'v whether this Doctor was· examining Willie Hart for this
policy he stated that he did not know what policy he examined him for. When asked what other questions he had asked
him he said that he got up and went out and that this is the
only question he heard the Doctor ask or hea.rd William Hart
answ·er. When asked if he had told him what he had been to
the sanatorium for he said he didn't hear him tell him for
what. When asked if he heard the Doctor ask William Hart
any other question and if that was the only question he heard
he said : ''Yes, sir, I didn't stay in there.'' He was then
asked by the court this question: "Did he tell the Doctor
when he had been to the sana tor~um?" A. "No, sir, he did
not tell him when. I got up and 'vent out. The Doctor was
in there talking.,. (R., pp. 45-48.)
·
Dr. W. E. Beatty was tl1en recalled and testified that he did
not remember this man having been present, that he had
no recollection of €Ver having seen him before, and Dr. Beatty
further stated that when the examinations were made the
questions were asked first and the examinations made later,
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and that if Joe Holmes had heard any questions asked he
.could not have seen him examine the patient, and that if he
had seen him examine William Hart he could not have heard
.him ask any questions. (R., pp. 48-49.)

ARGUlVIENT.
That the statements hereinbefore quoted of· the insured in
the application for insurance were false must be admitted,
for there is no testimony to deny them or any of them and
an abundance of testimony to prove their falsity. That these
statements were material to the risk when assumed cannot
be controverted. It was not, of course, contended by counsel
for the defendant in error that Dr. Beatty, the physician who
examined the applicant, was instrumental in procuring the
-policy on a. person not in insurable condition and that the insured participated in the fraud, for in such. case the policy
would have been absolutely void under Section 4248 of the
Virginia Code of 1930.
It is therefore confidently submitted that the sole and only
question in this case which could possibly have been considered was whether the defendant company or its medical examiner was informed at the time the medical examination was
made of other facts which would constitute a waiver ·of ·false
and material statements in the application, and the only testimony offert~d by the plaintiff in the court below to show that
any information of any kind was given the medical examiner
apart from that contained in the application was that of Jo~
Holmes; who stated, as above set forth, that he heard the in- ·
sured tell Dr. Beatty that he ·had been to a sanatorium, but
that he heard no other questions and no othe~ answers.
As stated above, Dr. Beatty denied that he had any knowledge other than contained in the answers to t~e questions he
asked the applicant, but even though we assume for the sake
of argument that the insured had told Dr. Beatty that he had
been .to a sanatorium, he must h~ve further told him that it
was more than five years before, as he has stated in his answers to the questions asked that he had not been attended
by a phyician but once during the past five years, when in
June, 1928, he had the ''Flu'' for one week, and he specificaliy
stated that he had not had any treatment within the last five
years at any dispensary, hospital or sanatorium.
It will thus be seen that this case comes squarely under the
recent decision of this court in the case of Provident Relief
Association vs.. B:utts, 163 S. E. R. 66, if it is contended that
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there was any fraudulent act on the part of the medical examiner, and if there is no such contention then it is governed
by the case of Burruss v:s. N_q,tio1uil Life Association of Ho;rtford, Conn., 96 Va. 543, which was a much stronger case
against the insurance company than is the case at bar, and
in which case it was held that no recovery could be had on a
life insurance policy ·procured on wilfully false statements of
the insured of facts material. to the risk, although the insurance was solicited by the agent of the insurance company, and
the beneficiary informed the agent that he did not believe the
insured could obtain insurance, that he had heard that the
insured was in bad health and had been rejected by other companies.
Another case very similar to the case at bar is that of Talf.ey vs. Metropolita;n Life Ins. Co., 111 Va. 778. In this ca.se
W. J. Talley made application for a policy of life insurance
on his life for the benefit of his mother in the amount of one
thousand dollars. On July 1, 1907, the applicant was examjned by Dr. A. L. Wellford, the lo~l medical examiner for the
insurance company. .Among other questions the applicant
was required to answer in writing were the following: "Malaria or other fevers Y'' Ans. ''Yes.'' ''Any disease of the
chest or lungs 1'' Ans. ''Yes.'' ''Give full particulars of
every illness you have had since childhood, and name of every
physician who has attended you or prescribed for you Y" In
answer to the last question the applicant stated that in No_vember, 1906, he had a·mild attack of urethritis, without complications, which lasted seven days, when he was attended
.bY :Dr. Bosher; that in December, 1905, he had a mild attack
of bronchitis, without complications, lasting three days, in
which he had been attended ·by no physician. With the examination as the basis· for determining the character of the
risk, the policy was issued and delivered to the mother of the
insured ·on July 22, 1907, and the insured died of tuberculosis
of the lungs four months thereafter.
_ In Jhe Talley ·case·the evidence showed that he was attended
by D-r.: Miller ,in .April or l'!tfay, 1907. It appears that Dr.
Call attended him in June, 1907, for a cold, and it further ap~
pears that in June, 1907, before making application for the
.policy in. question, the insured consulted Dr. Tompkins and
told him that he was not satisfied with his physical conditimt; that he had been feeling. badly for sometime; that he had
a cough, fever, loss of appetite and of energy~ ·On this occa~ion Dr. Tompkin~ after :q1_a~ing a physic~l;~~a~nation oiJ
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his patient procured from him a sample of his sputum, which
he examined and found there in the germs of tuberculosis. It
further appears that Dr. Hopkins, the bacteriologist for the
City of Richmond, examined this sample of sputum and found.
therein a large number of tubercular bacilli, indicating that
the patient had tuberculosis of the lungs or larynx. The Court
in its opinion said in part :
"It satisfactorily appears that all of these consultations
by the insured with physicians in regard to his health, and
the serious if not alarming truth that they developed with respect to his physical condition, were fresh in the mind of
W. W. J. Talley when he was examined for insurance by
Dr. Wellford, the company's medical examiner; and yet he
suppressed it all, gave the medical examiner no intimation of
one of these important and damaging facts touching his
health, and in answer to the question, '' Giv~ full particulars
of every illness you have had since childhood, and name every
physician who has ever attended you or prescribed for you",
he ·suppresses the names of Dr. Miller. Dr. Call, and Dr ..
Tompkins, all of whom he had consulted very recently before
the question was asked, and mentioned Dr. Bosher who had
treated him in Novem·ber, 1906. for urethritis, as the only
physician who had ever attended him or prescribed for him.
The evidence further shows that before the contract of insurance was completed by delivery to his mother, July 22,
1907, the insured was under the advice of Drs. Tompkins and
·Call~ in the Ironville Sanatorium for treatment as a consumptive, where he remained for about six weeks, when heretuurned to his home in Richmond to die there of consumption
three months later." " e e
"The law applicable to these facts is stated:by May on Insurance as follows: 'Representations should not only be true
but they should be full. Tbe insurer has the right to know
the whole truth. And a lack of fulness, if designed, in a respect material to the risk, is tantamount to a false representation, and is attended by like consequences. This lack of fullness is termed a concealment, which is the designed and inteHtional withholding of some, fact material to the risk which
the insured in honesty and good faith ought to communicate
to the insurer. It is not mere unintentional silence or inadvertence. It is a positive intentional omission to state wha.t
the applicant knows, or must be presumed to know, ought to
be stated. It is a suppression of the truth whereby the insurer is induced to enter into a. contract which he would not
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have entered into had the truth been known _to him. It is a
deception whereby the insurer is led to infer that to be true,
as to a material matter, which is not true. Hence, strictly
speaking, under the gen-eral law of insurance, there can be no
concealment of a fact whieh is not known to the applicant.' "
In the Talley ease the plaintiff contended that when the insured answered ''Yes'' to the question, ''Any disease of chest
or lungs", he thereby put the defendant on guard as to his
lung trouble. The ·examining physician stated, however, that
when the insured had subsequently stated that in December,
1905, he had a mild attack .of bronchitis, whieh is a chest or
lung disease, he thought the insured was referring to this as
a. lung trouble. The Court further stated in its opinion:
"It indicated that tl1e 'bronchitis' was the only form of lung
trouble the applicant had ever been troubled with. Assuming, however, that the categ·orical answer, "Yes", was sufficient to put the physieian on inquiry, that inquiry was subsequently pros·ecuted in the comprehensive question, 'Give
full particulars of every illness you have had since childhood, and name of every physician who has ever attended
you or prescribed for you'. This question comprehended
within its scope of inquiry the former question, and called for
particulars touching the ea.tegorical answer thereto. As already seen, if it had been answered truthfully, the insurer
would have been possessed of the v-ery material facts which
were fully known to and suppressed by the applicant. Facts
which, if fully disclosed, must necessarily have resulted in a
rejection of the applicant as an insurable risk. In answer to
this question, the insured, in honesty and good faith, should
have communicated to the insurer the facts material to the
risk which were known to him, and having failed to do so, the
claimant cannot recover.''
It app-ears from this case that even though the insured in
the case at bar had told the medical examiner that he had been
to a sanatorium, his subsequent 'vritten answer stating that
he had not been to a sanatorium in the past five years was
sufficient to have prevented recovery by the claimant.
The case of Royal Ins. Co. vs. Poole, 148 Va. 363, affirms
the principles set forth in the Burness case and cites with approval the leading case of New York Life Ins. Co. vs. Fletcher,
117 U. S. 519 (29 L. Ed. 934). In delivering the opinion of
the court Judge Chichester said in part :
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"Mr. Justice Field, speaking f.or the court said: 'It is
conceded that the statements and representations contained
in the answers, as written, of the assured to the questions
propounded to him in his application, respecting his past and
present health, were material to the risk assumed by the company, and that the insurance was made upon the faith of them,
and upon his agreement accompanying them t.hat, if they
were false in any respect, the policy to be issued upon them
should be void. It is sought to meet and overcome the force
of this conceded fact by proof that he never made ·the statements and representations to which his name is signed; that
he truthfully answered those questions; tha.t false answers
written by an agent of the company were inserted in place of
those actually given, and were forwarded with the application to the home office; and it is contended that, such proof
being made, the plaintiff is not estopped from recovering'.
''And then the Court proceeds to wipe aside this contention
as follows: 'But on the assumption that the fact ·as to the
answers was as stated, and that no further obligation rested
upon the assured in connection with the policy, it is not easy
to perceive how the company can be precluded from setting
up their falsity, or how any rights upon the policy ever accrued to him. It is, of course, not necessary to argue that
the agent had no authority from the company to falsify the
answers, or that the assured could acquire no right by virtue
of his falsified answers. Both he and the company were deceived by the fraudulent conduct of the agent. The assured
was placed in the position of making false representations in
order to secure a valuable contract, which, upon a truthful
report of his condition, could not have been obtained. By
thetn the company was imposed upon ~and induced to enter
. into the contract. In such a case, assuming that both parties
acted in good faith, justice would require th~t the contract
be cancelled and the premiums returned. 1 ' ' * • *
The case of Flannagan vs. Mtt.tual Ins. Co .., 152 Va. 38, is
· ~Jso decisive of the case at bar. In that case the opinion was
·delivered by Judg·e Holt, who said in part:
"It is said that applicant's answers in his medical examination were not in every instance recorded exactly as made. In
all the history of life insurance, it is doubtful if any applicant
said nothing to his examiner beyond what was actually written into his· report, and if a failure to record everything that
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was ·said in ips·issimis verbis constitutes error, the· door is
opened wide. * • •
''The statutory law applicable to this issue appears in section 4220 of the Code (Michie's, 1924): 'All statements,
declarn.tions and descriptions in any application for a policy
of insurance shall be deemed representations and not warranties, and no statement in such application or in any affidavit made before or after loss under the policy shaH bar a
recovery upon a policy of insurance, or be construed as a
warranty, anything in the policy to be oontrary notwithstanding, unless it be clearly proved that such· answe-r or statement
was material to the risk when assumed and was untrue.'
"In Keeton vs. Jefferson Starulard Life Ins. Co. (0. C. A.),
5. Fed. (2d) 183, the court in construing this statute said: 'It
goes without saying that the very basis of the- contract is the
condition of the man's health. No insurance company could
last, no insurance company oould exist, unless there was a
careful medical examination of the applicant for insurance.'
"And again: 'The policies contained a one-year· non-contestable elause. Of course, before issuance of such polieies,
the condition of the health of the applicant was of prime importance, and where the policies became incontestable after
a year, it was doubly so. Every consideration of right and
justice would indicate that in sueh circumstances the utmost
eare should· be observed in entering into a contract of insurance, and that only persons supposed to be in good health
would be acceptable as risks. The applicant's history in respect to his health and medical treatment were most material,
as bearing upon whether the insurance risk would be assumed;
and at least the applicant should make full and frank explanation and answers to all inquiries throwing light upon
his present and past state of health. Nothing could well be
more important than the fact of previous sickness and past
medical treatment, as to which the applicant was best able
to furnish correct information; and anything that tended to
mislead, or indicated a purpose to conceal the real truth,
would serve to invalidate a policy if procured by such misleading fraudulent eonduct.'
· ''It may well be that there was no purpose to defraud but
that is not the test.
·
'''The ·Revisors were of opinion that if the answer or
statement was material to the risk when assumed and was un-'
true, that no recovery should be had, but that if immaterial
although false and fraudulently made, that it should not bar

v-.
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recovery for the reason that such a statement could not have
.a ff~cted the risk, being immaterial to it. If the statement was

material, although innocently made, of course no recovery
should be allowed." (Revisors' Note, Code 1919, Section
4220.)
''This test was adopted by Judge Prentis in Btanda.rd Accident Ins. Co. vs. Wal-ker, 127 Va. 140, 102 S. E. 585: 'A
fair test of the materiality of a fact is found in the answer
to the question, whether reasonably careful and intelligent
men would have regarded the f-act communciated at the time
of effecting the insurance as substantially increasing the
chances of the loss insured against so as to bring about arejection of the risk or charging an incre·ased premium.'
''Whether a representation is made and its terms are questions of fact for the jury, bu.t when proven its materiality is
a question for the court. (Italics mine.) North River Ins. Co.
vs. Atkinson, 137 Va. 313; Toledo, St. L. mW. R. Co. vs. Allen, 276 U. S. 165. ''
- It seems almost incredible that on the testimony above set
forth a jury could possibly have· found a verdict for the
plaintiff, but it is respectfully submitted that the instructions
granted by the court were such that any jury would be justified in believing that the court was practically instructing them
to find for the plaintiff.
One or certainly two instructions for the plaintiff would
have fully covered any theory under which there could possibly have been a recovery by her, but counsel for the plaintiff presented ten instructions, seven of which were granted
over the objection o.f counsel for the defendant. These instructions were taken from any life insurance, fire insurance
or liability insurance case that contained any suggestion
either in the court's opinion or in the syllabi that seemed
favorable to the plaintiff no matter how far the facts differed
from the facts in the case at bar.
· It is difficult to conceive of a case where there is more
evidence of fraud than in the case at bar. The insured had
been at a sanatorium for the treatment of tuberculosis on
the advice of a physician for approximately seven months,
or from July 15, 1930, to February 10, 1931, on which latter
date he was discharged greatly improved, having gained
twelve pounds in weight and his condition at that time being
"quiescent". It is to be noted, however, that on March 26,
1931, the insured went to a tuberculosis clinic in the City
of Alexandria and that at that time he was examined and
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doubtless informed that he showed· evidence of inactive tuberculosis and that no active signs were present. About two
months thereafter he applied for this life insurance policy,
and presumably at that time the medical examination would
not have shown evidence of active tuberculosis, and in view
of the answers given to the medical examiner there was certainly no reason for anything more than the usual routine examination, which examination Dr. Beatty testified was always made after the questions had been answered by the applicant. The insured undoubtedly knew that if he had given
a correct history ·as to his weight, his general health, and his
seven months stay in a tuberculosis sanatoruim during the
previous year, that his application would have been rejected
and it cannot be denied that the answers in his applieation
were furnished by him to Dr. Beatty. In fact, it w·as not
questioned by counsel for the plaintiff in the court below.
Notwithstanding this the court belo\v granted seven instructions for the plaintiff which are contained in the Bill of Exceptions.
Instruction No. 1 granted for the plaintiff was as follows:
''The court instructs the jury that an insurance company
seeking to avoid its liability on a policy of life insurance on
the ground of fraud or n1isrepresentation has the burden of
proving such misrepresentation or fraud, and the same must
be clearly proven by convincing evidence; and that if the evidence produced by the insurance company is doubtful in your
mind, or is a mere circumstance of suspicion, fraud or misrepresentation is not proven, .and in the absence of clear and
convincing proof you must find for the plaintiff.''
Counsel for the defendant objected to this instruction, :first,
because no evidence was introduced by the plaintiff to: justify the granting of the instruction, second, because the uncontroverted testimony of the defendant's witnesses shbwed
that untrue statements of material facts had been made in the
application for this insurance, and third, because the. giving of this instruction in view of the uncontroverted testimony offered by the defendant would necessarily cause the
jury to think that the uncontroverted evidenoo of the defendant should be scrutinized with great care and that this instruction indicates that the evidence may be doubtful in the
nrinds of the jury or that it may be a mere circumstance of
suspicion of freud or misrepresentation, whereas it is practically admitted and if not admitted, is established by un-
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controverted testimony that so far as the application is con
cerned ·the plaintiff's son, the deceased, was guilty of gross
fraud.
·
· ·
To sustain this instruction counsel for the plaintiff relied
on section 4220 of the Code of Virginia (1930) ·and on the
case of Life Insurance CompOJny of Va. vs. Hairston~ 108 Va.
832, and the case of Metropolitan Life Ins. Co. vs. DeVO!Ult,
109 Va. 392.
4

An examination of these cases will readily show that there
is no possible similarity between them and the case at bar.
rrhey are both cases which turn on the question as to whether
or not. the insured committed suicide. In the first mentioned
case Judge Keith in delivering the opinion of the court said
in part:
''As applied to the proof of fraud or of suicide the preponderance of the evidence should be such as to overcome the
presumption of innocence of moral turpitude or crime, and, if
upon consJdering all of the evidence relating to any fact, the
jury· should be of opinion that the greater probability from
all the evidence is in favor of the existence of that particular
fact, then they must so .find, and the result of the facts thus
ascertained must be such as to overcome the presumption of
innocence, of moral turpitude or crime.''
In the De Vault case the principal question raised was
whether the insured committed suicide, but there was also
some question as to whether the insured was addicted to the
use of alcoholic stimulants, his ans.wers in the application
having indicated that he did nofdrink t.hem. The testimony
was ·conflicting, some witnesses testifying that he was more
or less addicted to the use of alcoholic stirnulants and others
testifying that he was not. The courtheld tliat whether these
representations made in his application for the pol~cy were
material and false and whether the assured came to his death
by suicide were questions of fact fQr the determination of the
jury, who had been properly instructed upon the law of the
case.
Instruction No. 2 granted for the plaintiff was as follows :
''The Court instructs the jury that the knowledge of the
Metropolitan Life Insurance Company's physician of such
facts. as would have put a reasonably prudent man upon inquiry, and which if Pll:rsued with due diligence· would .have
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led to the knowledge of the facts upon which the company
now seek to avoid its liability on the policy, is equivalent to
actual notice on the part of the Metropolitan; and if you find
that the company's phy.sician did have such knowledge, your
verdict must be for the plaintiff.''
The defendant objected to this instruction because it was
not applicable to the case at bar, being based on ·a decision of
the $upreme Court of South Carolina where the faets were
entirely different, because no evidence· had been presented by
the plaintiff in the case at bar to justify the instruction, and
because it conflicted with the decision of this court in the case
of Provident Relief Association vs. Btttttts, 163 S. E. R. 66.
Counsel for the plaintiff relied upon the case of 8. E. Life
Ins. Co.· vs. Palmer, 124 S. E. R. 577, and this instruction is
taken verbatim from the syllabus of this case, and there is
no similarity whatever between the f-acts in the' Palmer case
and in the facts in the case at bar.
In the Palmer case there was some question about the applicant for insurance having Bright's Disease and the company did not act upon the application and the report of the
local medical examiner but made subsequent investigations.
Three specimens of the applicant's urine were sent to the
home office which the company had analyzed. The Court's
opinion distinctly states that a subsequent thorough investigation by the company of the applicant's physical condition
was made independent of the answers of the applicant and it
further shows that the company's medical examiner was the
family physician of the applicant and had treated him. Thus
it appears that whereas this instruction was properly applicable to the Palmer case tbere was no justification for the
granting of this instruction in -the case at bar, and we submit
that the Court clearly erred in granti~g it.
Instruction No. 3 granted at the request of the plaintiff was
as follows·:
''The court instructs the jury that the answers to the. questions and any statements made by William Hart in the ·application blank in this case are presumed to be true; that if
the Metropolitan Life Insurance Company reli-es upon fraud
or misrepresentation on the part of William Hart- in pro.:.
curing the insurance as a ground for avoiding the policy or
its liability thereon, the bur.den of proof is upon the. insur-
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ance company to prove such fraud· and misrepresentation by
clear and satisfactory evidence; that a mere preponderance
of evidence is not sufficient. You are instructed that unless
the defendant insurance company clearly prove by such evidence that the answers and the statements made by William
Hart were material to the risk when assumed and 'vere untrue, you must bring in a verdict for the plaintiff.''
The defendant objected to this instruction because the evidence of the defendant established by uncontroverted testi.:.
mony that the answers made by William Hart in the application blank in this ·case were untrue and that many of them
were material to the risk when assumed. Also because no evidence was offered by the plaintiff, and in fact it was practically admitted by the plaintiff, that the statements made
by said William Hart in the application were both untrue and
material to the risk '\vhen assumed, and also because notwithstanding the above, this instruction was offered stating that
the burden of proof was upon the insurance company, thus
indicating to the jury that there was some question as to
whether the insurance company had proved the facts which
were uncontroverted, and further because it was stated in
said instruction that a mere preponderance of the evidence
was not sufficient, thus indicating to the jury that there was
some doubt in the mind of the court whether the defendant
company had proved that the statements made by the said
William Hart were untrue and were material to the risk assumed, whereas these statements had not only been proven
by a preponderance of the evidence but no evidence. was offered by the plaintiff to controvert the fact that the statements were untrue and material; further because this instruction and the other instructions granted by the court practically amounted to an instruction to find a verdict for the
·
plaintiff.
Counsel for the plaintiff relied on two Virginia cases al!f
authorities for this instruction, namely: TTa. Fire lt Marine
lns. Co. vs. Hogue, 105 Va. 355, and So . .Atlantic In$. Co. vs.
H 'urt, 115 Va. 398.
·
The first mentioned case was a fire insurance case and the
defenses were, first, that the room in which the burned peanuts were stored was not large enough to contain 400 bags of
peanuts of the size alleged to have been burned, second, that
the character of the remains of the fire did not indicate that
as· many as 400 bags of peanuts had been consumed, and
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third, that in fact there were not 400 bags of peanuts in the
room at the time of the fire.
It appears that there were a large number of witnesses,
and the court in its opinion stated that the evidence was conflicting upon every point. It seems difficult to understand
how this case could have any bearing on the case at bar.
In the case of South Atlantic Ins. Co. vs. Hurt, the other
case relied upon as authority for this instruction, the question of suicide of the insured was the principal issue involved, and the court granted the usual instructions on the
question of suicide. The company also defended this suit
on th'~ ground that the insured had answered ''No'' to the
question, ''Have any of your uncle~:; or aunts had consumption or any hereditary diseases?'' It developed in the trial
of the case that one of the uncles of the deceased was insane
and that Dr. Williams, the medical examiner for the -company
who wrote out the answers of the applicant to these questions,
' was well acquainted with his mother, his uncles and his aunts
from his early boyhood and was thoroughly familiar with their
mental condition. The court held that the question seemed
to indicate physical diseases rather than mental diseases anrl
that in view of the fact that the medical examiner had know.1.o
from his boyhood all of the uncles and aunts of the insured,
that his knowledge under these circumstan-ces was imputed
to the company.
On the facts as proven in the Hurt cas-e, the court in its
opinion said in part :
"It is a well settled principle that any knowledge which the
agent of an insurance company may have is imputed to the
company, and that medical examiners for insurance companies ar-e considered as agents for the company and the
company is bound by any information its medical examiner
may have at the time he fills out the application for the insured." Johnston vs. Aetna Ins. Co., 123 Ga. 404.
''There is a very lengthy and luminous note to this case
in the American S'tate Reports in which it. is said, citing numerous authorities in support of the proposition, that 'The
principle stated applies equally to medical examiners appointed by life insurance companies, though the application
or policy may declare that such is not the case; for examiners
are in law agents of the corporation selecting them and requiring the performance of their duties, including the asking
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of questions and the writing in the application of the response
thereto. Hence, though a medical examiner omits an answer
made by the applicant, or writes it out substantially different
from the response actually given by him, and the insurer acts.
only on the answers so written, still, as in law the medical examiner is the agent of the insurer and not of the insured, the
former cannot escape liability on account of the failure of
its medical examiner to perform his duty, nor even on account
of his intentional misperformance of it. He is the agent of
t~e insurer, and to it his knowledge is imputed, and if it issues
its policy, it must be demped to have done so after its agent
had communicated to it all the facts made known to him, a.nd
it is estopped from contending to the contrary.' "
Tbis case is not in any way similar to the case at bar, and
yet, on the strength of this decision, the court granted Instructions Nos. 3, 5 and 6 over the objection of counsel for
the defendant, all. of which instructions are included in the
Bill of Exceptions. The reading of these Instructions Nos.
3, 5 and 6 will, we are convinced, cause this court to agree '
with our contention that the granting of these instructions
was equivalent to the court's instruction to find a verdict for
the plaintiff; there was no evidence to justify the granting
of the said instructions and although the principles of law are
well established, they ca.n have no possible bearing on the
case at bar.
Instruction No. 4 granted for the plaintiff reads as follows:
''The court instructs the jury that if you .find that the agent
of the Metropolitan Life Insurance Company, acting within
the general scope of his authority, acquired knowledge of the
fact that William Hart· had been to a Sanitorium, or any
other facts upon which the Insurance Company now seeks to
avoid its liability in the policy, you must find for the plaintiff even though it be clearly and satisfactorily proved that
the statements in the application blank made by William Hart
were material to the risk when assumed and were untrue.'"
The defendant objected to this instruction on the ground
that it was not confined to a sanatorium for the treatment ,of
. tuberculosis, that it did not inform the jury that the defendant mig·ht be entitled to a verdict even though the insured
might have been confined to a sanatorium eight or ten years
before, that it informed the jury that if they believed from
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the ·evidence that the agent ·of the defendant company had
acquired knowledge of the fact that William Hart had been to
a sanatorium ·or any· other facts upon which the ins'U,ra-nce
company now seeks to avoid its liability on the policy when
there was not a scintilla of evidence to show that any oth'er
facts were directly or indirectly brought to the attention- of
the medical examiner, that further, this instruction directed
the jury on the vague evidence of some reference having been
made to a sanatorium, to find for the plaintiff even though it
be clearly and satisfactorily proved that the statements in the
application blank made by William Hart were material to
the risk when assumed and were untrue, and further, because
the instruction is neither more nor less than an instruction to
find a verdict for the plaintiff.
Counsel for the plaintiff to sustain this instruction relied
on a decision of this court in the case of Royal Indemnity Co.
vs. Ed'Win D. Hook, Jr., 155 Va. 956. This was a suit on an
automobile insurance policy. The automobile had been pur-chased by a grocer who had in his employ a young man named
Goad. The automobile was used by Goad to deliver groceries
for his· employer and he· wished to purchase the automobile
from his employer, and as he was an infant his employer,
.though willing to sell it, did not know -exactly how to proceed.
The agent for the insurance company was called upon for
advice and at his advice the title was taken in the name of the
mother of the infant. P:remiums were regularly paid, and
subsequently when an accident occurred the insurance company undertook to defend on account of the condition of the
title. This court held under these circumstances that knowledge to the insurance agent as to matters affecting the policy
when issu-ed is knowledge to the company; provisions as to
forfeiture and avoidance of breach of conditions ·being for its
benefit may be waived by it, and that the company is estopped
fo set up forfeitures when, with such knowledge, it issues a
policy and acc-epts a premium.
It is respectfully submitted that this case could have no
possible bearing on the case at bar and that the· lower court
clearly erred in granting such an instruction.
As above .stated, Instruc.tions Nos. 3, 5 and 6 were based
on the case of Sou.th Atlootic Ins. Co. vs. Hurt, 115.Va. 398,
and, for the reasons above stated, can have no possible bearing on this case.

::·'the.·: def~ndant asked for but one instruction ~eadi~- ·as
follows:
I

I

•·'
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''The court instructs the jury that it was the duty of the
deceased to read the application which he signed, and that
he was charged with notice of what it contained.
''The court further instructs the jury that the policy was
issued in consideration of the application, and that if they believe from the evidence that the dece~sed made any statements
in his application of material facts which were untrue, that
they should find for the defendant.''
It is respectfully submitted that this instruction was a
proper· instruction under the decisions of this court in the
cases of Burruss vs. National Life .Association of Hartford?
Conn., 96 Va. 543; Talley vs. Metropolit01n Life Ins. Co., 111
Va. 778; and Flannagan vs.llfu.tual Ins. Go., 152 Va. 38; but
the court amended this instruction by inserting the words
''and unknown to the company or its agent'' after the word
''untrue" in the second line from the bottom, over ·the objection of counsel for the defendant, and to which exception
was duly taken.
It is respectfully submitted that in view of the other in$tructions granted, the defendant was certainly entitled to
this instruction unamended and unchanged and that the court
erred in amending it.
. For the reasons above given, it is respectfully submitted
that the lower court erred in granting the instructions for
the plaintiff and in amending the instruction of the defendant; that it further erred in rendering final judgment for the
plaintiff and in failing to sustain the motion of the defendant
for a new trial, and that it further erred in failing to render
final judgment for the defendant.
Counsel for the plaintiff in error requests that a writ of
error and supersedea.s be granted in order that this case may
be review.Cd by this court.
Respectfully submitted,
GARDNER L. BOOTHE,
Counsel for Plaintiff in Error.
CERTIFICATE OF COUNSEL.
The undersigned, an Attorney at Law practicing before
the Supreme Court of Appeals, hereby certifies that, in his
opinion, it is proper that the said rulings and decisions of the
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.Corporation Court of the City of Alexan(J.ria., Virginia, should
be reviewed by the Appellate Court.
GARDNE~R

L. BOOTHE.

MEMO.
Counsel for the plantiff in error requests an opportunity
to state orally the reasons for reviewing the rulings and decision of which they complain. The plaintiff in error adopts
this petition as its brief.
GARDNER L. BOOTHE,
Counsel for Plaintiff in Error.
A copy of the aforegoing petition and brief was delivered
to us on this 15th day of October, 1932.
CLYDE B. LANHAM,
·wiLLIAM DAVIS BUTTS,
Couns-el for Defendant in Error.
Received October 19, 1932.

H. S. J.
Writ of error granted and supersedeas awarded. Bond
$1,350.00.
GEORGE L. BROWNING.
Received Nov. 14, 1932.

H. S. J.
In the Corporation Court of the City of Alexandria,
Virginia.
Georgie Hart, Plaintiff,
vs.
The Metropolitan Life Insura:nce Company of New York,
a corporation, Defendant.
NOTICE OF 1\IOTION FOR JUDGMENT.
Filed 1\Iarch 17, 1932.
To-The Metropolitan Life Insurance Company of New York.
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You are hereby notified that on the 31st day of March, 1932,
at 10 o'clock A. M.~ or as soon thereafter as Co ansel ma~
be heard, we will move the Corporation Court of Alexandria,
·virginia, for a judgment against you in the sum of One Thousand ($1,000) Dollars, with interest thereon from the 3rd day
of November, 1931, due the Plaintiff under insurance policy
No. 60262740 on the life of William Hart who died on the
2nd day of November, 1931, and which is due the Plaintiff as
beneficiary under said policy.
Given under our hands this 15th day of March, 1932.
CLYDE B. LANHAM,
WILLIAM DAVIS BUTTS,
Counsel for Plaintiff.
SERGEANT'8 RETURN.
Executed in the City of Richmond, Va.: ~{arch 16, 1932 by
delivering in duplicate ·a copy of within Notice, Peters SaundElrs the ~ecretary of the Commonwealth of ·virginia and as
Ruch Secretary of the Commonwealth the Statutory Agent for
the Metropolitan Life Insurance Company of New ·York, a
Corporation.
· page 2
Fee

o~

~

Place of residence .and place of business of said
Peters Saunders being in the City of Richmond, ,va.
$2.50 paid the Secretary at time of service.

Sergeant's Fee $1.00.
JOHN G.. SAUNDERS,
Sergeant of Richmond, Va.
By R. C. DUKE,
Deputy .sergeant..
page 3
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DEFENDANT'S EXHIBIT #1.

Application to the METROPOLITAN LIFE INSURANCE
COMPANY
READ these ·INSTRUCTIONS carefully BEFORE you
WRITE the application.
1. Collect FULL premium whenever possible·.
2. PRINT names of Applicant and Beneficiary,
3. Give FULL names (not initials).
· 4. Use good BLACK INK..

------.
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5. GIVE age NEAREST BIRTHDAY. First enter date
of birth and then figure age at nearest birthday. Be sure that
they are in accord.
,
6. Read to Applicant EACH question AS PRINTED. Be
sure to record the answers as given.
7. State OCCUPATION so as to CLEARLY DESCRIBE
the Applicant's ACTUAL duties and the SORT of workthat
HE DOES. Avoid indefinite terms, such as Machinist, Mechanic, Foreman and similar titles. CONSULT the OCCU-PATIONAL RATINGS as given IN RATE BOOK.
8. State PLAN of insurance AS given IN RATE BOOK.
9. Give AGE of EACH Beneficiary.
10. When the insurance is for the protection of a creditor
the ''Estate of the Insured'' should be given as beneficiary
and a letter of advice attached to the said application showing name, occupation and address of creditor, amount of in- _
debtedness and under what circumstances incurred, in order
that the Company may send, with the policy, proper assignment blanks for completion.
11. When you have completed the application LOOK IT
OVER CARE·FULLY: you may have missed answering an
important question. A little preliminary care will PREVEN'l'
unneeessary DELAY.
12. THIS :B''ORM to be used ONLY for Agest 15 and over
for Ordinary and INTERMEDIATE appli-cations NOT
OVER $2,000. In answer to Question 14, Part A, it must be .indicated whether Ordinary or Intermediate insurance is de· sired, by RULING OUT (draw a line THROUGH) the kind
NOT applied for.
13. ~IAII1 all NON-MEDICAL applications WHEN COMPLETED to HOME OFFICE in Envelope Form 011 D. 0.
page 4

~

REPORT OF

HO~IE

OFFICE INSPEOTOR.

A. Did you see Insured 7
B. Did Insured sign the application Y
C. Does Insured appear to be in good health?
D. Has Insured ever been reject€d by this or any other
Company?
E. What is the apparent age of Insured
- F. Is all insurance in force admitted Y
Date ................ .
. . . . . . . . . . . . . . . . . . . . . . Inspector

Supreme Court
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RESERVED FOR POLICY DIVISION USE.
Form 036N. M.-1-Sept. 1926
. Printed in ·u. S. A~
AC2
~A
POLICY NO. 6026271 C Form 909
Ref. No ................ JYiat. Jul 22, 1992
Life of William Hart
Due Date Jul 22 1931
Beneficiary Georgia Hart
J\.lother
WrrH REVOCATION~~
~IAIL TO
Policy
DISTRICT Alexandria, Va. Written By J
END. AGE 80
61-YEAR END.
page 5}

$500

ann.

~

~

Mo.

9.10

4.73

X

X

.26

.14

X

X

.63

.33

X

X

1.25

.65

X

X

AGE 19

~
-D:Sblfr.~INf>E'.M=!

$1,000

Ann.

~

~

Mo.

Pr.
18.20
Dis.
.52
Waiver
D. I
No.1
1.25
]). 1
No.2
2.50
Total

9.46

4.82

1.62

.28

.14

.06

.65

.34

.12

1.30

.68

.24

18.92

9.64

3.24

.56

.28

.12

1.30

.68

.24

2.60

1.36

.48

$1,500

$2,000

27'.30

14.19

7.23

.78

.42

.21

1.88

.98

.51

3.75

1.95

1.02

Pr.
36.40
Dis.
.09 Waiver 1.04
]). 1
2.50
.18 No.1
D. 1
5.00
.36 No.2
Total

2.43
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DECISION OF HOME OFFICE

ISSUE
INTERl\IIEJ)IATE

JUL 22 1931
Plan.. ________________________________________________________________________________________________ ·----Amount $ _______________D. A. __________________ .__________ D. I. __________________ ----------Amount $______________ _n. W. P .... ·------------------D. I. _____________ ·--------------MisoolJ..a.ooous_______________________________________________________________________________________ _
Charge Fee.. ------------------·---------

8. C. Code.._____________________________

M

Approver

RESERVEJ) FOR HOME OFFICE MEDICAJ.J DIVISION
page 6 } P .ART Use Black Ink
.A. for Answers
and Signatures

Form 036N. M.-1
Ordinary Dept.
Ed. Sept. 1926
Printed in U. S. A.

APPLICATION TO THE ~IETROPOLIT.A.N LIFE INSURANCE COMPANY
(Incorporated by the State of New York)

THIS FORM TO BE USED FOR AGES 15 AND OVER
],OR. ORDINARY OR INTERMEDIATE APPLICATION~
NOT OVER $2,00.

602627 4

1. FULL N.A.l\'IE of Person whose life is to be insured
(Print) William Hart
2. Residence. If in country, state R. F. D. Rout~. Apt.
No. Floor
No. 414 Street (Print) N. Patrick St. Front
or Rear
City or town (Print) Alexandria
County
State ,Va How long have you resided
at this address? 1 Yr. If less than one year give previous
address To what address shall communications be sent 7
Residence Place af Bnsiness
3. Place of birth Town or City Tocca State Ga.
4. Date of birth ~{onth ,June Day 18 Year 1912 Age
Nearest birthday 7 19 years
5. Single, ~ried, ¥/idowe:r o:r Widow! Divo-rced . a:r
Se:Paratefi
6. Occupation. If more than one, state all. Nature of Employer's business. Housework
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7. Exac.t duties of Occupation. Housework
8. Any change in Occupation contemplated¥ If yes, give
particulars. No
9. Place of Business. (C'ity, .Street and No.) By whom
employed 1 921 Russell R.d. Glendale
10. Former Occupations. (Within the ~ast ten years)
.Mutual Icc Co. and School
11. Do you, within the next twelve months, conpage 7 } plate journeying outside the United States or Canada or making an ocean trip t I yes,. state when,
where to, for what purpose and how long? No.
12. Have you any intention of making aerial flights within
the next two years 7 If yes, give particulars. No.
13. Have you any other application or negotiation for life,
accident, or health insurance now pending or contemplated!·
If yes, give particulaxs.
14. Amount of Insurance desired. $1000.00 Intermediate
Premium payable Quarterly
15. Plan of Insurance as designated in Rate Book End. 80
16. (a) Beneficiary in case of your death (Print) Georgia
Hart Relationship of Proposed Beneficiary Mother Occupation Housewife Age 38 P. 0. Address 414 N. Patrick
St. (b) Do you reserve the right to change the Beneficiary
at any time without the consent of Beneficiary herein designated Yes.
17. Is any one entirely dependent -on. you for support! ·If
yes, give particulars. No.
18. Are you now insured in this or any other Company Y If
yes, give partic~lars. Metropolitan L. I. Co. 465 L 1929
101511068 What amount of the above insurance carries, (a)
Disability Provision X (b) Accidental Death Benefit
t Double Indemnity)
19. If now applying for Disability Provision,
page 8 ~ state amount of weekly benefit carried under Health
PoliGies issued by this or by any other Company. x
20. Is ·the policy for which you are hereby applying intended to take the place of insurance carried with this or an
other Company Y If yes, give particulars. No
~1. What amount have you paid in advance on account of
the first premium Y _x
22. Corrections and Amendments. (For Home Office use.)
23. Have you ever applied to any Gompany or Association with receiving Insurance in the amount or on the plan
applied for, or at your actual ag~, or at the normal premium.
therefor¥ If yes, give particulars. No
·
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TO BE COMPLETED IN THE CASE OF A. WOMAN APPLICANT, IF -EVER MARRIED.
24. What are (in full) the sources of your income Y·

25. Number of children living, age and occupation of each.
26. Husband's name
age
~ (a) Business
(b) In what Companies and for what
~amount is he insured in your favort
(c) If not insured
.~in your favor, s~ate why not
(d) Is applica~tion on his life being submitted!
0
~ IT IS UNDERSTOOD AND AGREED: 1. Th_at the fore<ll going statements and answers are correct and wholly true,
~ and, together with the answers to questions on Part B hereof,
~they shall form the basis of the contract of insurance, if one
~b
.
~
e ISSUe.
~

~page

9

r

2. That no agent, medical examiner or any other
person, except the Officers of the Company, have
power on behalf of the Company : (a) to make, modify or discharge any contract of insurance, (b) to bind the Company
by making any promises respecting any benefits under any
policy issued hereunder.
3. That no statement made to or by, and no knowledge on
the part of, any agent, medical examiner or any other person as to any facts pertaining to the Applicant shall be considered as having been made to or brought to the knowledge
of the Company unless stated in either Part A orB of this
application.
4. That the Company shall incur no liability under this application until. it has been received, approved, and a policy
issued and delivered, and the full first premium stipulated·
in the policy has actually been paid to and accepted by the·
Company during the lifetime of the Applicant, in which case
such policy shall be deemed to have taken effect as of the
date of issue as recited on the first page thereof.
5. ·In case of apparent errors or omissions discovered by
the Company in Part A of this application, the Company is
hereby authorized to amend this application by noting the
change in the space entitled "Corrections and Amendments",
and I hereby agree that my acceptance of such policy, aooom-.
panied by a copy of the application so amendetd./ shall operate as a ratification of such changes or am-enctments, provided, however, that no change shall be made as to amount,
. classification, plan of insurance or benefits, unless agreed to
ip writing by me.
·
· Signed by applicant and dated at Alexandria, Va. this 12
day of June 1931.
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Witness to signature G. M. COVER
Signature of Applicant WILLIAM HART

CONTINUATION O:B, THE APPLICATION.

P .ART B Use Black Ink for answers and signatures The
spaces below are for the Applicant's answers only. Nothing
but HIS answers should be inserted. Every question in Part
B must be fully answered by the Applicant in the presence
of the Agent, or the Medical Examiner if medical examination is required.

1. Have you within the last twelve months applied to any
other Insurance Company for insurance without medical examination~ If yes, give names of Companies and the amount
of insurance issued. If declined or postponed, so state. No.
. 2. What is your heightt 5 ft. 9%, in.
3. (a) What is your weightY 146 pounds. (b) Date when
last weighed ~fay 1931.
4. (a) Cha:n,ge in weight in last two years. Decrease
Increase same (b) If not stationary, give cause and particulars.
5. What are your measurements~ (under vest.) Chest Y
inches
Waist
f inches
6. Present condition of healthY Good
7. (a) When last sick
June 1928 (b) Nature of last sickness Y Flu. (c) How long sick Y 1 wk.
8. Have yon ever changed your residence or left your work
for more than one month on account of your health¥ If yes,
give date, duration, and name of ailment. No
9. Any physical or mental defect or infirmity Y
page 11 ~ If yes, give particulars. No.
10. Any impairment of sight or hearing? If yes,
give particulars. No
11. Have you had any surgical operation, serious illness or
accident? If yes, give date, duration and name of ailment.
Opened infected leg 1917
12. Are you ruptured T If yes, give particulars, and state
whether you wear a truss. No.
1'3. Have· you ever been told there was albumin, sugar, or
casts in your urin? No.
14. Have you ever taken Insulin treatment? If yes, state
dates and for how long. No.
15. Have you ever been told that you had any heart trouble?
No.
16. Name and address of your usual medical attendant f
Dr. Durant, Alexandria, Va.
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17. Have you ever had any of the following complaints or
disease! apoplexy, Appendicitis, Asthma, Bronchitis, Cancer
or other Tumor, Consumption, Diabetes, Disease of Heart,
Disease of Kidneys, Disease of Liver, Disease of Lungs, Fistula, Fits or Convulsions, Goitre, llatitual Cough, Insanity,
Colic, Jaundice, Paralysis, Pleurisy, Pneumonia, Rheumatism,
Scrofula, Syphilis, Spinal Disease, Spitting of Blood, 1Varicose Veins. If yes, give particulars, dates and duration No
18. Have you· been attended by a physician during the last
five years Y If yes, give name of complaints, dates, how long
sick, and names of physicians. Dr. Durant, June 1928 Flu.
1 wk.

·

19. Have you had any treatment within the last five years
at any dispensary, hospital, or sanatorium 7 If
page 12 } yes, give date, duration, name of ailment and name
of institution. No.
20. How much time have you lost from work through illness during the last five years' 1 Mo.
21. Have YO'U ever used opium, chloral, cocaine, or other
narcotics! No.
22. (a) To 'vhat extent do you use beer, wine, or other alcoholic beverages¥ Oc~.asionally beer (b) Have. you ever
used any of them to excess f If so, when and for how long Y
No.
23. Are you now, or have you ever been, engaged in the
manufacture or sale of malt or alcoholic liquors 1 No.
24. Have you during the past year resided or been intimately associated with any person suffering from consumption t If yes, give particulars. Aunt died May 1931 Tuberculosis. Did not come in contact with her.
25. Has any one of your parents, brothers or sisters, now,
or ever had, tuberculosis, cancer, diabetes, epilepsy, ins~nity
or any hereditary disease Y If yes, give particulars. No.

26.
Family
Record
Father
~other

Brothers
No. Living 0
No. Dead 0
Sisters
No. Living 0
No. Dead 0

Living
Dead
Age Iieal th Age at Year of Cause of
death Death Death
38
1918 ' Grippe_
38
<1ood
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I hereby certify that I have read the answers to the. questions in Part A hereof and to the questions in Part B hereof,
before signing, and that they have been correctly
page 13 ~ written, as given by me, and that they are full, ~rue
and complete, and that there are no exceptions
to any such answers other than as stated herein.
Dated at Alexandria, 1Va. this 15th day of June, 1931.
Witness to Signature W. E·. BEATTIE, M. D.
Signature of Applicant WILLIAM HART
MEDICAL EXAMINATION-Not to be :filled out by
Agent.
Part 0 to be completed if, (a) State law requires medical
examination; (b) Applicant is over age 45; (c) Applicant is
a married woman; (d) Applicant is other than white ; (e) Disability Benefits are applied for; (f) Endowment at Age 85,
with ...... Indemnity, is applied for.
PART C I. If Part B has not been completed by the
Agent it must be filed out by the Medical Examiner before
completing Part C.
II. If Part B has been completed by the Agent review carefully the questions and answers in same before making your
report.

III. Examination must be made in private. No agent or
other person to be present or to see your report. ·
IV. Upon completion of your report, forward immediately
to the Co·mpany's Home Office-Ordinary Department .. . If
examination is refused please return the uncompleted form to
the District Manager, stating particulars.
V. In any matter of delicacy or coubt affecting the risk, or
if you have any facts or impressions not covered in your re-

port, write directly to M ediaal Divis·ion and attach to this re-
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port. Such communications are privileged and confidential.

.. . . . .. . . .. .. . . . . . . . . . . . . . .. . . .. . . . . . . ............... .

page 14

t Witness to Signature

W. E. BEATTIE M. D.
WILLIAM HART
Signature of Applicant

No part of the. Applicant's Declaration
~IEDICAL

EXAl\fiNER'S REPORT ON WILIJAM HART

1. RaceY (white or what) 1 Colored
2. Occupation Housework
3. Anything insanitary or hazardous in the occupation, or
in the residence or place of business Y No.
4. (a) Age nearest birthday as given by Applicant Y 19
(b) Apparent age Same
5. General appearance as to health Good
6. Is there any lameness, deformity or loss of limb YNo If
yes, give particulars.
7. Is there any evidence of industrial poisoning or occupational disease¥ No
8. Rate, rhythm and other quailtities of pulse 7 84 regular
9. Height (in shoes) Y 5 feet 9%, inches
10. Weight (in ordinary clothing) 1 146 pounds
11. Measurements under waistcoat (a) Chest at full inspi..
ration 35 inches (b) Abdomen at level of umbilicus 32
inches
12. (a) Is applicant ruptured¥ No (b) Is a suitable truss
worn?
13. Does thorough physical examination and inquiry show
any evidence of disease or impairment¥ (a) Of th~ Brain or
Nervous system Y No (b) Of the Circulatory
page 15 } System No. (c) Of the Respiratory system No
(d) Of the Liver, Stomach, Intestines¥ No (e) Of
the Skin, Glands, Thyroid Y No (f) Of the ears Y (Any
deafness or discharge) YNo Of the eyes Y (Test each eye
separately.) No (g) Of the Genito-Urinary Organs (including Syphilis or Stricurte) ~ No.
·
14. Examination of Urine. The urine must be examined if,
(a) applicant is over age 45; (b) the Ordinary or Interme-
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diate insurance already in force in this Company plus that
applied for on. this application exceeds $2,000. ( S.e.e.. Part A,
Question 1R) Have Applicant void a moderate amount of
urine before collecting specimen. (a) Specific Gravity ReaCtion ()b .Albumin Test used (c) Sugar Test used (d) Was
the specimen aof urine examined by you pa$sed in your presence 1 (e) Are you sending specimen to Home Office Y
NOTE :-A specimen must be mailed to the Home Office if,
(a) albumin or sugar is present; (b) history suggests advisability. If the specific gravity of first specimen is under 1012,

get a second specimen, after restricting fluids, and, if the
specific gravity of second specimen is still under 1012, mail a
portion to the Home Office. JJo not send an alkaline specimen.
le. Te tie aRswerea wfieH: tfte Applieftflt is a wem8:fl. (a)
.A.:ay sasf!lieieH: ef present pregnaney? (if yes, h:ow-flt:r--aftvB:Heed ) (a) Is thle fi:pst tn·egaBeyY (e) Aey ahoFtioBs er
misearriages If yes, give aB:te aRa ealises. (d)
page 16 } ABy present derangeme:at ef fanetie:a, or-saspieionef ergaBie disease Y
16. Are you aware of intemperance or any other circumstance connected with the Applicant, not herein recorded,
which the Company ought to know f No.
17. (a) Do you consider the applicant as first-class, average,
·or poor? 1st class (b) If other than first-class, give your
reasons ......... .
I HEREBY DECLARE that I have carefully examined the
above nan1ed ·applicant with the results herein recorded.
Dated at Alexandria, 1Va. this 15 da;y of June, 1931.

W. E. BEATTIE, M. D.
Medical Examiner
Alexandria, ;Va. .Residence
Please carefully review your entire report. See that all
questions are properly answered and that any corrections
or erasures are property initialed and that the Applicant has
sig·ned at top of this page.
UPON COMPLETION MAIL TO HOME OFFICE IN
VELOPE FORM 011: D. 0 .

EN~

on

. M~}DICAL FEES: The medical fee for an examination
this blank will be as follows: $500 Intermediate the fee will
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be $1.00, except that when urinalysis is required an additional fee of $1.00 will be paid. $1,000 and over the fee will
be $3.00, except that when urinalysis is required an additional
fee of $1.00 will be paid.

1. .Advance payment of $
x In this amount
the full first premium 7
x
2. (a) Is applicant related to you by blood or marriage! .
No (b) IIave you any direct or indirect interest- as bene"'
ficiary in the proposed insurance No
3. When and where have you seen the .Applicant? 414 N.
Patrick St.
4. How long ha.ve you known the Applicant? 4 Months
·5. How long has Applicant been in his present place of
employment 2 years
6. How much time has Applicant lost during past year
from ill-health 7 Give particulars. None
7 (a) Sex. M (b) Are sight and hearing good? Yes
8. {a) Does Applicant appear older than age given 7 No
(b) Do you believe .Applicant is in good health 7 Yes
9. ~,rom whose earnings will premiums be paid 7 William
Ilart ( Narne)
10. Is Non-Medical Industrial insurance also being applied
for? No
·
11. .Are the character of home suroundings and the general
position in life equal to or better than those of the usual high
grade mechanic f Yes
12. What does careful inquiry of disinterested and responsible persons disclose as to moral character, past arid present
habits of Applicant f Good
13. (a) Give number (including Monthly) of any Ordinary,
Intermediate or Industrial poliey lapsed within six months
/- or to be lapsed within six months. None (b) If Monthly
or Weekly policy, give Debit Number in which it was last
entered. None
14. Will a;ny insurance now in force or applicapage l8 ~ tion pending elsewhere be discontinued if the
policy applied for is issued. No.
15. Racef (vVhite or what!) Colored
page 17 }

· NOTE :-If applicant's statements in Part B show any
history of accident, surgical operation or serious illness or
if in the judgment of the Manager or the Detached Assistant
Manager it is deemed advisable, Part C of this form much be
completed by the Medical Examiner.
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I believe that the statements and answers in the application
are true and recommend the risk.

J. A. BLADE, Asst. Mgr.
Date 6-12-31
SPECIAL----For Non-l'Iedical $1,000 or more Has Mercantile Report been ordered 7 No
Application reviewed and recommended.

T. E. DYCON, Mgr's Sig.
Policy to be issued to the CREDIT of
Debit No. Title
2 A 0 X
J

G.. M. Cover
Alexandria, Va.
:METROPOLITAN LIFE INSURANCE COMPAN·Y.
page 19

~

A Mutual Life
Insurance Company

Incorporated By
The State of New York

No. 6026740--HEREB·Y INSURES THE LIFE OFHART herein called the Insured, in· accordance
with the tenns of this Policy, No. 6026274 0 and Promises toPay at its Home Office in the City of New York ONE THOUSAND Dollars upon the surrender of' this Policy, to the Insured if living on the 22ND day of JULY 1992, or to GEORHIA HART MOTHER Beneficiary, upon receipt of due proof
of the prior death of the Insured. The right on the part of
the Insured to change the Beneficiary, in the manner hereinafter provided, is reserved.
This Policy is issued in consideration of the Application
therefor, copy of which Application is attached hereto and
made part hereof, and of the payment for said insurance· on
the life uf t.;he allove named Insured, of FOUR Dollars and
EIGHTY-TWO Cents, (which maintains this Policy in force
for a period of 3 months from is date of issue, as set forth
'below) and of the payment hereafter of a like~ ANNUAL
premium on each 22N·D day of' OCTOBER JANUARY
WILLIA~f

Metropolitan Life Ins. Co.

of New York v.. Georgie Hart.
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APRIL AND JULY (hereinafter called the due date), untJ.l
SIXTY-ONE full years premiums shall have been paid or
until the prior death of the Insured.
'
The Provisions and Benefits printed or written by the·Company on the following pag.es are a part of this Policy as ~ully
as if recited over the signatures hereto affixed ·
In Witness Whereof, the Metropolitan Life Insuranee Company has caused this Policy to be executed this 22ND day of
JULY 1931 which is the date of issue of this Policy.

J. H. ELBIN, President.
W. E. FLETCHER, Secretary
(Signature illegible)
Policy Registrar.
INTERMEDIATE
61 Year ENDOWMENT POLICY.
Age 19
Premiums payable for 61 years or until period death.
Annual Distribution of Divisible Surplus.

J3
Form 909 Int.
Pursuant to Section 228 of th~ laws of :Virginia, this
policy shall he incontestable after it has been in force
for a period of one year from its date of issue; except
for non-payment of premiums.
METROPOLITAN LIFE INSURANCE CO.
Jul 22, 19Bl

W. E. FLETCHER, Secretary.
PROVISIONS AND BENEFITS

1. Payment of Premiums.-All premiums are payable, on
or before their due dates, a.t the Home Office of the Oompany,
or to an autl;lorized Agent of the Company, but only in ex-
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change for the Company's official premium receipt signed by
the President, Vice-President, Actuary, Treasurer or Secre,
tary of the Company countersigned by the Agent or other
authorized representative of the Company receiving the ·premium.
· The payment of a pr.emium shall ~ot maintain _this _Policy
in force beyond the· due date when the next prem1um 1s pay.
able,. except as hereinafter provided.
,A grace period of thirty-one days, without interest charge;
will be granted for the payment of every pretnium after the
first, during which grace period the insurance shall continue
in .force, but if the Insured dies during such period the portion of the unpaid premium for insurance for the current
policy month shall be considered as an indebtedness to. the
Company for which this Policy is security. If the premium
shall have been paid for the period during which the death of
the Insured occurs, then, if such periods be greater than one
month, the Company will pay, in addition to the amount otherwise payable under this Policy, that portion of such premium applicable to the policy month.or months subsequent to
the policy month when death occurred.
On written request of the Insured, approved by the Company at its Home Office, premium payments may be changed,
at any anniversary of the date of issue of this Policy, so as to
be payable annually or quarterly in accordance with the published rates in force at the date of issue of this Policy, except
that if the face amount of insurance hereunder be less than
$1,000, premiums may be payable only annually or semi-annually.

I

2. Age :-If the age of the Insured has been misstated, the
amount payable hereunder shall be such as the premium ·paid
· would ha.ve purchased ·at the correct age.

f. Incontestability :-This Policy shall be incontestabl~
after it has been in foree for a period of two years from its
date of issue, except for non-payment of premiums and except as to provisions and conditions relating to b~nefits in
the event of total and permanent disability, and those granting additional insurance specifically against· death by acciden~ contained in any supplementary contract attached to, and
n1ade part of, this Policy~
g. Options on .Surrender or Lapse :-After premiums for
thref:l ft.ll1 years. shall have been paid on this Pplicy, the Insured, 1f the rtght to chang·e the beneficiary has been re-
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Rer"·ed or the Insured and any beneficiary or beneficiaries
of rec~rd if the right to change the beneficiary has not
beeu reRe;ved, or the Assignee of record, if any, upon written request filed with the Company at its Home office, together with the presentation of this Policy for legal surrender or endorsement within three months after the due date
·of any premium in default, shall be entitled to one of the
following options :
(a) CASH SURRENDER VALUE-

To receive the Oash Surrender Value which shall be the
reserve on this policy (omitting fractions, of a dollar per
thousand dollars of insurance) less a surrender charge of
not more than 2~% of the amount of insurance under this
Policy, except that for the twentieth .and subsequent years
no sn1Tender charge will be made, and plus the reserve on
any ouh:tanding paid-up dividend additions in all cases taken
at due date of premium in default and less any indebtedness
to the Company for which this Policy is security; or,
(b) PARTICIPATING PAID-UP
SURANCE-

ENDOWMENT IN-

To have the insurance continued in force for an adjusted
amount from the due date of premium in default as participating paid-up Endowment Insurance, payable at the same
time and under the same conditions as this Policy. .Such
paid-up Endowment Insurance shall be for such an amount
as the Cash Surrender .value as defined under Option (a)
above plus the amount of any dividend accumulations, will
·purchase (in even dollars) at the then attained age of the Insured when applied as a net single premium. Such paid-up
Endowment Insurance may be surrendered at any time for its
the Cash Surrender Value (viz., its full reserve at the date of
such surrender less any indebtedness to the Company on
such paid-~p Endowment Insurance); or,
(c) NON-PARTICIPATING P.A.ID-UP TERM INSURANCETo have the insurance continued in force from the due date
of the premium in default as non-participating paid-up Term
Insurance. The total amount of such Term Insurance shall
be equal· to the amount of insurance under this Policy plus
the amount of any outstanding paid-up additions and of any
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dividend accumulations and less the amount of any indebt. 0dness ; and the term (in years and whole number of
rnonths) for which such paid-up Term Insurance will be contined shall be such as the Cash Surrender Value as defined
under Option (a) above plus the amount of any dividend accumulations, will purchase, at the then attained age of the
Insured when applied as a net single premium. If such single
premium be more than sufficient to continue the said total
amount of insurance to the end of the Endowment period
named in this Policy, the excess shall be used as a net single
premium to purchase, at the then attained age of the Insured,
non-participating paid-up Pure Endowment Insurance payable at the end of the Endowment period. Such paid-up Term
Insurance and paid-up Pure Endowment Insurance, if any,
may be surrendered at any time for its then Cash Surrender
v·a)uc ( v·iz., its full reserve value at date of surrender).
In the event of default in the payment of any premium after
premiums for three full years shall have been paid on this
Policy, if the person or persons entitled to the options as
provided above shall not exercise one of the foregoing options, in the manner hereinbefore provided, within three
months after the due date of the premium in default, this
Policy will be continued by the Company as non-participating
paid-up Term Insurance as provided under Option (c) above.
The Company, at its discretion, may defer the payment of
any Cash Surrender Value under this section for a period not
exceeding ninety days a.fter the application therefore is reeeived by the Company.
The l:teserves and the Net Single Premiums mentioned
above be cmnputed upon the Metropolitan Intermediate Table
of 1\{ortality (as adopted by the Insurance Department of the
State of New York), with interest at three and one-half per
centum per annum.
4. Entire Contract :-This Policy and the application therefor constitute the entire contract between the parties, and all
statements made by the Insured shall, in the absence of fraud,
be deemed representations and not warranties, and no statement shall avoid this Policy or be used in defense of a claim
hereunder unless it be contained in the application therefor
and a copy of such application is attached to this Policy when
issued.
5. Suicide :-If the Insured within one year from the date
of issue hereof die by his own hand or act, whether sane or
insane, the liability of the Company hereunder shall be limi-

.
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ted to an amount equal to the premiums which have been
received, without interest.
6. Change of Beneficiary :-When the right to· change the
beneficiary is reserved1 and if there be no written assignment
of this Policy on file with. the Company, the Insured may(while this Policy is in force) designate a new beneficiary,
with or without reserving the right of change thereafter, by
filing written notice of this change at the Ilome Office of the
C0mpauy accompanied by this Policy for endorsement of the
chnnge thereon by the Company. No such change shall be
effective UlJless and until it is so endorsed on the Policy, but
upon such endorsement the change will be deemed to have been
n1ade as of the date the Insured signed said written notice of
change whether the Insured be living at the time of such endorsement or not, but 'vithout prejudice to the Company on account of any payment made by it before receipt of such written notice at its Home Office accompnied by this Policy for
such endorsement by the Company.
In the event of the death of any beneficiary before the Insured the interest of such beneficiary shall vest in the Insured
unless otherwise provided herein or endorsed hereon.
7 . Assignment :-No assig11ment of this Policy shall be
binding upon the Company unless it be executed upon blanks
furnished by the Company and filed 'vith the Company at its
J£on1e Office in the City of New York. The Company assumes
no obligation as to the validity and sufficiency of any assigntnent.
8. Agents :-No .Agent is authorized to waive forfeitures,
to alter or amend this Policy, to accept premiums in arrears
or to extend the due date of any premium.
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TABLE OF
GUARANTEED LOAN VAI.JUES
AND SURRJ~NDER OPTIONS

Computed in accordance with Paragraph 9 for a Policy free from
indebtedness and without paid-up additions.
End
of
·Year
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The values shown in the above table are for complete policy
years, with. surrender charge, if any, deducted. If the Endowment term excees the limit of the table, values for later
years will be computed upon the same basis and furnished on
request.
·
Should default in payment of any premium, after premiums
for three full years shall have been paid, occur at any other
time than at the anniversary date of the Policy, the values for
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the end of the preceding policy year shall be increased in an
amount or for a period equal to one-twelfth of the increase in
value for then current year, according to the above table, fo!
each twelfth of such year for which premiums shall have been
paid.
The Cash Surrender Value at any time other than at the
end of the period for which premiums have been paid shall be
the Cash Surrender Value at the end of such period less interest from the date of payment to the end of such period at therate of six per centum per annum.
The Loan ,Values provided for in the above table for the
end of a policy year can be obt&ned at any time during such
policy year in the manner and according to the clause entitled
''Loans''.
909 Int.-1-30
PROVISIONS .AND BENEFITS.
10. Reinstatement :-If this Policy shall lapse in consequence of default in payment of any premium, it may be reinstated at any ·time, unless the Cash Surrender Value has
been paid or the non-participating Paid-up Term Insurance
period has expired, upon the production of evidence of insurability satisfactory to the Company and the payment of
all overdue premiums with interest at six per centum per annum to the date of reinstatement. Any loan which existed at
date of default, together with interest at the same rate tq the
date of reinstatement, may be either repaid in cash or, if not in
excess of the cash :value at date of reinstatement, continued
as an indebtedness for which this Policy shall be security.
11. Loans :-A.t any time after premiums for three full
years shall have been paid and while this Policy is in force,
except when continued as non-participating paid-up Term Insurance, the Company, on proper and lawful assignment of
this Policy and presentation of it for endorsement, will loan
to the Insured, if the right to change the beneficiary has been
reserved, or to the Insured, and any beneficiary or beneficiaries of record, if the right to change the beneficiary has not
been reserved, or to the Assignee of record, if any, on the·
sole security thereof, an amount not greater than the Cash
Surrender Value at the end of the current policy year. Any
indebtedness to the Company on this Policy, at the date of
said loan, together with interest in advance on said loan to
the end of the current policy year and any unpaid premium or
premiums for the current policy year, will be deducted from
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the amount of said loan. Said loan will bear interest at the
rate of six per centum per annum payable annually on each
anniversary of this Policy. If interest be not paid when due,.
it shall be added to the principal, until the entire outstanding indebtedness shall equal the Cash Surrender Value, in
which event this Policy shall become null and void, after one
month's notice shall have been mailed by the Company to the
last known address of the Insured and of the Assignee of
record, if any. When this Policy is continued for an adjusted
amount of participating paid-up Endowment Insurance, payment of interest on any loan each year, in advance, to the
end of the current policy year, will be required. At the option of the Company, the gTanting of a loan ma.y be deferred
for a period not exceeding ninety days after application
therefor is received by the Company, unless such loan is .to
be applied solely to the payment of premiums due to the Com- ..
pany. At any time while this Policy is in force the whole
or any part of any such indebtedness may be repaid. .At the
death of the Insured or at maturity of this Policy as an Endowment, any such indebtedness to the Company shall be deducted from the amount payable hereunder.
12. Participation in Divisible Surplus :-This Policy is a
participating contract except 'vhen continued as non-participating paid-up Tenn Insurance a.nd the Company will annually, as of the thirty-first day of Decembe rof each year, ascertain and apportion any divisible surplus accruing hereon. (See
"Notice to Policyholder'' below.) Such divisible surplus except as stated tn the next succeeding paragraph, will be payable on the next anniversary of this Policy following the next
succeeding thirtieth day of April and may, at the option of
the Insured, or of the Assignee of record, if any, be either (a)
paid in cash; or, (b) applied within the grace period towards
the payment of any premium or premiums; or, (c) applied to
the purchase of a participating paid-up addition to the sum
insured; or, (d) left to accumulate to the credit of this. Policy
at such rate of interest as· the Company may declare on such
funds, but not less than 31j2 per centum per annum, and payahJP at maturity of this Policy or withdrawable in cash on any
anniversary date o.f this Policy. If no other option is: selected by the Insured, or by the Assig·nee of record, if any,
within three months after the date when such divisible surplus is payable, then the divisible surplus will be applied tQI
the purchase of a participating paid-up addition to the sum
insured.. Such paid-up addition may be surrendered at any
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time for a cash value at least equal to the amount of the surplus originally applied to its purchase.
Any divisible surplus apportioned to this Policy if and while
continued as participating paid-up Endowment Insurance· ..
shall be applied tby the Company to purchase paid-up adQ.i..
tions thereto. ·
Notice to PoHcyholder.-The divisible surplus accruing wn,..
der policies of this cla.ss will probably no·t be sufficient t&

enable the Company to make amy apportionment under this
Policy before the end of the third year.

13. Optional Modes of Settlement :-Upon written election
made to, and accepted by, the Company, in accordance with
the provisions hereinafter -contained, the whole or any part
. of the amount payable according to the terms of this Policy,
will, upon receipt of due proof of the death of the Insured,
or at the maturity of this Policy as an Endowment, be retained
by the Company and paid out according· to one of the following OPTIONS:
OPTION 1. (Interest Payments.)-By the payment of
Interest, either annually, semi-annually, quarterly or monthly,
at the rate of three and one-half per centum per annum on
said amount so to be retained ·by the Company, the first Interest payment being payable at the end of one year, six:
months, three months or one month respectively according
to the mode of interest payment elected, and by the payment
upon the death of the payee, or at the end of a certain number of years, as specified in said written election, of the amount
so to be retained by the Company, together with any accrued
interest, to such payee, or to the person designated in said
election; or, if there be no person so designated, to the executors or administrators o.f such payee.
OPTION 2. (Instalment Payments.)___...;By the payment
of equal annual or semi-annual Instalments during a number
of years 0ertain in aecordance with the Table below, for each
:five hundred dollars of the amount so to be retained by the
Company, the :first Instalment being payable immediately.
· OPTION 3. (Life Income.)-By the payment of equal
a.nnual Instalments for a :fixed period of either ten or twenty
years, and for so many years longer as the payee shall survive~ in accordance with the Table below for each five hun-

44

Supreme Court of Appeals of. Virginia. · ,__.

dred. dollars of the amounts so to be· retained by the Company, the :first Instalment being payable immediately.
Copy of application attached.
. PART
Use-Black Ink
A for Answers
and Signatures

Form 046N. :M.-1
Ordinary Dept.
Ed. Sept. 1926
Printed in U. S. A .

.APPLICATION TO THE METROPOLITAN LIFE INSURANCE COMPANY
(Incorporated by the State of Ne'v York)
THIS FORM TO BE USED FOR AGES 15 AND OVER
},OR. ORDINARY OR INTERMEDIATE APPLICATION8
NOT OVER $2,00. 6026274
1. FULL NAME of Person whose life is to be insured
(Print) William Hart
2. Residence. If in country, $tate R. F. D. Route. Apt. .
No. Floor
No. 414 Street (Print) N. Patrick St. Front
or Rear
City or town (Print) Alexandria
County
State ,Va How long have you resided
at this address 7 1 Yr. If less than one year give previ~us
address To what address shall communications be sentY
Residence Place of Business
3. Place of birth Town or City Tocca State Ga.
4. Date of birth Month June Day 18 Year 1912 .Age
Nearest birthday Y 19 years
5. Single, Married, Widower or Widow1 Divorced or
Separated
6. Occupation. If more than one, state all Nature of Employer's business. Housework
7. Exact duties of Occupation. Housework
8. Any change in Occupation contemplated Y If yes, give
particulars. No
9. Place of Business. (City, Street and No.) By whom
employed f 921 Russell Rd. Glendale
10. Former Occupations. (Within the Jast ten years)
Mutual Ice Co. and School
11. Do you, within the next twelve moths, contemplate journeying outside the United States or Canada -or making an
ocean trip? If yes, state· when, where to, for what purpose
.
and how long! No.
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12. Have you any intention of making aerial flights within
the next two years 7 If yes, give particulars. No.
13. Have you any other application or negotiation for life,
accident, or health insuranc.e now pending or contemplated!
If yes, give particulars.
14. Amount of Insurance desired.. $1000.00 Intermediate
Premium payable Quarterly
15. Plan of Insurance as designated in Rate Book End. 80
16. (a) Beneficiary in case of your death (Print) Georgi_a
Hart Relationship of Proposed Beneficiary Mother Occupation Housewife Age·38 P. 0. Address 414 N. Patrick
St. (b) Do you reserve the right to change the Benefieiary
at any time without the consent of Beneficiary herein designated Yes.
17. Is any one entirely dependent on you for support? If
yes, give particulars. N-o.
18. Are you now insured in this or any other Company 7 If
yes, give particulars. Metropolitan L. I. Qo. 465 .L 1929
101511068 .What amount of the above insurance carr1es, (a)
Disability Provision X
(b) Accidental Death Benefit
(Double Indemnity)
19. If now applying for Disability Provision, state amount
of weekly benefit ca.rried under Health Policies issued by this
or by any other Company. x
20. Is the policy for 'vhich you are hereby applying intended to take the place of insurance carried with this or an
other Company? If yes, give particulars. No
21. What amount have you paid in advanc.e on account of
the first premium Y x
22. Corrections and Amendments. . (For Home Office use.)
23. Have you ever applied to any Company or Association with receiving Insurance in the amount or on the plan
applied for, or at your actual age, or at the normal premium
therefor 1 If yes, give particulars. No
TO BE COMPLETED IN THE CASE OF A WOMAN APPLICANT, IF EVER MARRIED.
24. What axe (in full) the sources of your income Y
25. Number of children living, age and occupation of each.
26. Husband's name
·
age
(a) Business
(b) In what Companies and for what
amount is he insured in your favorf
(c) If not ins-ured
in your favor, state why not
(d) Is application on his life being submitted?
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IT IS UNDERSTOOD AND AGREED: 1. That the foregoing statements and answers are correct and wholly true,
and, together with the answers to questions on Part B hereof,
they shall form the basis of the contract of insurance, if one
be issue.
·
2. That no agent, ·medical examiner or any other· person, except the Officers of the Company, -have power
on behalf of the· Company: (a) to make, modify or discharge any contract of insurance, (b) to bind the Company
by making any promises respecting any benefits under any
policy issued
hereunder.
3. Th1af·no ·statement made to or by, and no knowledge on
the part of,- any agent~ medical examiner or any otp.er person as to any facts pertaining to the Applicant shall be considered as having been made to or brought to the knowledge
of the Company unless stated in either Part A orB of this
applieation~ ·
.
4. That the Company shall incur no liability under this application until it has been received, approved, and a policy
issued and delivered, and the full first premium stipulated
in the policy has actually been paid to and accepted by the
Company during the lifetime of the Applicant, in which· case
such policy shall be deemed to have taken effect as of the
date of issue as recited on the first page thereof.
5. In case of apparent errors or omissions discovered by
the ·Company in Part A of this application, the Company is
hereby authorized to amend this application by noting the
change in the space entitled ''Corrections and Amendments''.,
and I hereby agree that my acceptance of such policy, accompanied by a copy of the· application so amendetd, shall operate as a ratification of such changes or amendments,. provided, however, that no change shall be made as to amount,.
classi:fica tion, plan of insurance or benefits, unless agreed to
in writing by me.
Sig·ned by applicant and dated at Alexandria, Va. this. 12.
day of June 1931..
·

Witness to signature G. ~I. COVER
Signature of Applicant WILLIAM HAB.T·
CONTINUATION OF -THE APPLICATION.
PART. B Use Black Ink for answers and sign~tures- The
spaces below are for the Applicant's answers only. Nothing
Jaut HIS answers should be inserted. Every question in Part
B must be fully answered by the Applicant in the presence
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of the Agent, or the }Iedical Examiner if medical examination is required.
· 1. Have you within the last twelve months applied to any
other Insurance Company for insurance without medical examination~ If yes, give names of Companies and the amount
of insurance issued. If declined o:r postponed, so state. No.
2. What is your height~ 5 ft. 9%, in...
3. (a) What is your weightY 146.pounds. (b) Date .when
last weighed May 1931.
4. (a) Change in weig·ht in last two years. Decrease
Increase same (b) If not stationary, give cause and particulars. ·
5. What are your measurements? (under vest.) Chest Y
inches
Waist
Y inches
6. Present condition of healthY Good
7. (a) When last sick June 1928 (b) Nature of last sickness Y Flu. (c) How long sick' 1 wk.
8. Have you ever c~anged your residence or left your work
for more than one month on account of your healthY If yes,
give date, duration, and name of ailment. No
9. Any physical or mental defect or infirmityf If yes,
give particulars. No.
10. Any impairment of sight or hearing! If yes, give particulars. No.
11. Have you had any surgical operation, serious illness or
accident' If yes, give date, duration and name of ailment.
Opened infected leg 1917
12. Are you ruptured Y If yes, give particulars, and state
'vhether you wear a truss. Nn.
13. Have you ever been told there was albumin, sugar, or
casts in your urin 7 No.
14. Have you ever taken Insulin treatment? If yes, state
dates and for how long. No.
15. Have you ever been told that you had any heart trouble?
No.
16. Name and address of your usual medical attendant t
Dr. Durant, Alexandria, Va.
17. Have you ever had any of the following complaints or
disease¥ apoplexy, Appendicitis, Asthma, Bronchitis, Cancer
or other T:umor, . Consumption, Diabetes, Disease of He~rt,
"l)isease of Kidneys, Disease of Liver, Diseas~ of Lungs, Fistula, Fits or Convulsions, Goitre, Hatitual Cough, Insanity,
Colic, Jaundice, Paralysis, Pleurisy, Pneumonia, Rheumatism,
Scrofula, Syphilis, Spinal Disease, Spitting of Blood, iVaricose Veins. If yes, give particulars, dates and duration No

r·
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18. Have you been attended by a physician during the last
five years Y If yes, give name of complaints, dates, how long
sick, and names of physicians. Dr. Durant, June 1928 Flu.
1 wk.
19. Have you had any treatment within the last five years
at any dispensary, hospital, or sanatorium y If yes, give date,
duration, name of ailment and name of institution. No.
20. How much time have you lost from work through ill· ·
ness during the last five years f 1 Mo.
21. Have you ever used opium, chloral, cocaine, or other
narcotics Y No.
22. (a) To what extent do you use beer, wine, or other alcoholic beverages Y Occasionally beer (b) Have you ever
used any of them t6 excess Y If so, when and for how long t
No.
23. Are you now, or have you ever been, engaged in the
manufacture or sale of malt or alcoholic liquors f No.
24. Have you during the· past year resided or been intimately associated with any person suffering from consumption Y If yes, give particulars. Aunt died May 1931 Tuberculosis. Did not come in contact with her.
25. Has any one of your parents, brothers or sisters, now,
or ever had, tuberculosis, cancer, diabetes, epilepsy, insanity
or any hereditary disease Y If yes, give particulars. No.
26.
Living
Dead
Family
Age Health Age at Year of Cause of
Record
death Death Death
Father
38
1918
Grippe
38
Good
Mother
Brothers
No~ Living 0
No. Dead 0
Sisters
No. Living 0
No. Dead 0
I hereby certify that I have read the answers to the questions in Part A hereof and to the questions in Part B hereof,.
before signing, and that they have been correctly written, as
given by me, and that they a.re full, true and oomplete, and
that there are no exceptions to any such answers other than
as stated herein.
Dated at Alexandria, Na. this 15th day of' June, 1931.
Witness to Signature W. E. BEATTIE, M. D.
Signature of Applicant WILLIAM HART
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OPTION. ~Instalment PaYn1ents ·
I

Amount Amount
Amount Am,oWlt
Number· of Each of Each ·· Number· · of Each · of Each
Years
Annual or Semi-An- Years· Annual or Semi-An:-·
Specified ' Instal- · nual In:.. Specified ·In.Stal- nual In~
ment
stalment
ment
stalment
1
2
3
4
5

6

7
8
9

10
11

12
13
14
15

$500.00 $ 252.17·
128.27.
'254.30
86.99.
"172.43
66.36·.
131.52
107.00
53.99·'
45. 76·.
90.66
39.88 .. )
79.01
35.48··.
70.28
32.06..
63.50
29.33..
58.09
53.67
27.11
49.99
25.25
46.89
23.69''
22.35'.
44.24
41.95
21.20 ·.

16
17
18
19
20
21
22
23
24
25
26
27
28
29

30

$ 39.94

38.19
36.63
35.24
33.99
32.87
31.85
30.93
30.08
29.31
28.60
27.95
27.34
26.78
26.27

$ 20.19

19:.30
18·.51
17·.81
17~ 19
16·.62
16:11
15:64
15~22
14~83

14:47
14-:14
13:84
13:56
13:30
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OPTION 3-Life Income
AMOUNT OF

EACH

INSTALMENT

A~e

of Payee
When Policy
Becomes Payable

Fixed· Period of
20 Years

Fixed Period o
10 Years

$21.62
21.70
21.79
21.88
21.97
22.07
22.17
22.27
22.39
22.50
22.62
22.75
22.88
23.02
23.16
23.32

$22.23
22.32
22.41
22.51
22.61
22.72
22.83
22.95
23.07
23.20
23.34
23.48
23.63
23.78
23.95
24.12
24.30
24.48
24.68
24.89
25.11
25.34
25.58
25.84
26.11
26.39
26.69
27.01
27.34'
27.69
28.07.
28.46
28.87.
29.3I

and

10 under
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35.
36
37.
38
39'
40
41'
42
43

~3.47

.\

'
..

:

.

23.64
23.81
23.99
24.18
24.38
24.58
24.80
25.02
25.26
25.50
25.75
26.01
26.29
26.57
26.86
27.16
27.46

_,.
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OPTION 3-Life Income
AMoUNT oF EAcH INSTALMEN'r

Age of Payee
When Policy
Becomes Payable

-

·-

Fixed Period o(
10 Years

Fi""<ed Period of
20 Years

,,._.

44
45

46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77

27.78
28.10
28.43
28.77
29.10
29.44
29.78
30.12
30.46
30.79
31.11
31.42
31.72
32.00
32.27
32.52
32.75
32.96
33.15
33.32
33.47
33.60
33.70
33.75
and over
same as 67

'

29.77
30.26
30.78
31.32
31.89
32.49
33.12
33.78
34.48
35.21
35.97
36.76
37.59
38.44
39.3g
40.25'
41.19
42.15
43.14.
44.14
45.15
46.16
47.17
48.18
49.17
50.14
51.09
52.00
52.87
53.69
54.46
55.16
55.80
56.37
and over ,,
same as 77

~
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Any Instalments pa.yabl~ under OPTlON 2, or any Instalments for the fixe4 _period_ C?(te;n C?~_twepty ye.ar~, as the .case ...
may be, under OPTION 3, which shall nqt have been paid
prior toj the death of the payee, shall, un1ess otherwise ¢lirected in said writteJ!. election,_ he CQ~WP.t.~4 at thr~e and OJ!ehalf per .ce:rihim' per annuni,' compoun4 interest, ana paid in
one sum to the executors or admip.istrators of the payee.
In lieu of· semi-annual Instalments under OPTION 2, quarte~~y 9t:. m~~thJy, p&~ents. thereof,. .and. in ;tieu ..of .annual In....
stalments under OPTION 3,. semi-annual, quarterly or ·
monthly paY#}ents thereof, in· .e~~h case for proportio1}ate ·
parts, may_ be .¥lected.
. ··
The ~?~:qts payable. under," the. f.oregoing OPTION~ are
based upon.an assumed 1nteresk.earn1ng of three and on~;half
per centum per annum, but if 'n ~.ny year the Company ehall
declare for that year, upon fun~s:held by ~t under such OPTIONS, a greater interest rate. than three~ and one-half, Lper
cent., the. ~mo'unt payable on .the next anniversary of .. ~uch
payments .under OPTIONS 1 or 2, -or under OPTION 3 within the fixed period of ten or twenty years~ as the case._may
be, shall be increased accordingly.. ·
When so. dir:ected jn the said. ;Written ele~tion, but not-oth-erwise, the supplementary contract .hereinafter provided for,
on legal relea~e ther~of, may be: sur~endered :for the amount so
retained bY· the Company, with any accrued interest under
OPTION ~,' ~r for the commuted. yalue of ~ny stipulated- Instalments yet to be paid under OPTION 2, or for the .commuted valu-e of any unpaid Insta.lments for the fixed period
of ten or twenty years, as the. case may be, then remaimng
unpaid under OPTION 3; such. commutation under OPTION
3 shall, however, in n,owise operate as to pa)?Ilents conditional
upon the payee surv.iving th-e term. during. which the in~tal
ments certain would have been. paymble. Such commuted
value under .either dPTION 2· or 3 shall be the amount calculated by the Company on the basis of compound inter-e~t at
the rate ofthree and ,one-half per centum per annum. A payee
who has not, by virtue of the terms of said written election,
th-e right to s~rrend~r the supplementary contract ma~ ,not
assign or enc~:wber ~ch contract or any pajment thereun~er.
Election .. Qf .c\n.Y of the foregoing OPTIONS must he made
in writing, .·addressed to the Company at its Home Office,, -and
may be mB.~e. (a) prior to. the death of th~ Insured, by ·:.the
Insured and. th~ ,Ben~ficiary jointly, o.r, if the right to change
the bene.;tici.ary .has been reserved, then by the Insured alone;
or, (b) if' there· be no such election on :file with the ·Company
at the time of the death of the Insured, then such election may
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be made by the beneficiary. In no event, however, will a.nY Qf
the foregoing modes of settlement be availa'ble if the Policy
is assigned and any assignment will nullify any prior eleCti~
.
No election shall be effective ,~..,hich shall purport to require
any Interest or Instalment payment to be made by the Company in a sum less than $10.
Optional settlements may not be elected under a Policy
which is payable to a corporation, co-partnership or assooiation.
In case one of the foregoing optional modes of settlement
is selected, this Policy must be . surrendered, at the time o~
settlement, whereupon a supplementary contract will be issued :by the Company for the OPTION elected, such supplementary contract to be dated as of the date of the Insured's
death, or, where this Policy matures as an Endowment, as
of the date of maturity.
909 Int.-1-30
.i
NOTICE TO POLICYHOLDER
PI.JEASE READ YOUR POIJICY PROMPTLY UPON ITS
;RECEIPT
.Do not fail to notify the Company at its Ifome Office when you
change your address.
JVhen writing Dist·rict Office
or the Home Office give your Policy Number and state clearly
Name, Residence, County and State.
'l'llE COJ1.PANY'8 AGENTS
have no authority to waive forfeitures, to alter or amend this
Policy, to accept premiun1s in arrears or to extend the due
date of any premiu1n.
Checks, Drafts or Money Orde,rs
in payment of premiums should be. drawn to the order of
~{etropolitan Life Insurance Company.
Privilege of voti·n.g for Directors.
The election· of Directors of the Company is to be held in
New York on the s-econd Tuesday in April, 1931, and every
second year thereafter. The holder of this Policy, after one
year from its date, while it ren1ains in force, will have a right
io vote either in p-erson or by proxy or by mail. For particulars as to how to vote, apply to the Secretary, No. 1 Madison
Avenue, New York City.
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ln the event of the death of the Insured,
the Claimant should promptly advise the I-Iome Office in New
York, or the District Office through which premium payments
have been made. Pay nothing to any representative of the
Company for preparation of claim papers. Deliver the Policy
only to the Company's representative. The Company is glad.
to pay and there is no necessity for help or alleged influence
in collecting.
It is not necessary to employ an attorney or any other person to collect the insurance under this Policy, or to secure
any of the benefits it provides.

Premium Payments are i'l~valid
unless made in exchange for an official Home Office receipt
signed by the President, Vice-President, Actuary, Treas-qrer
or Secretary of the Company and properly countersigned.
Premium Payments, Proofs of Clai1n, Notice of Cha;n,ge of
Beneficiary, etc.,
may be made at the Pacific Coast Head Office in San Francisco, California, if so preferred.
Mail to AL·EXANDRIA VA.
''
Number
6026274 0
METROPOLITAN LIE,E INSURANCE COMPANY
2 District

1 Madison Avenue, New York, N.Y.

INTERl\1:EDIATE
61 Year
ENDOWMENT POLICY
Insuring the Life of
WILLIAM HART
in the amount of

$1000

for
%Annual Premium of $4.82
Payable for 61 years from JUL 22 31 the date of issue, or
until prior death.
Annual Distribution of Divisble Surplus
:'
Premiums for Supplementary Contract
Disability Provision $ . . . .......... .
Accidental Death Provision $ ........... .

of New York v. Georgie Hart.
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Receipt of $4.82, the first premium hereunder, is hereby
knowledged.

ac-

Metropolitan Life Ins. Co.

W. C. FLETCHER,

·Countersigned

J ul~ 23, 1931

Secretary

Signature R. M. OVER, Agt.
This receipt is not binding upon the Company until the
premium has actually been paid in cash.

909 Int.-1-30
Printed in U. S. A.

JULY 221931
REGISTER OF CHANGE OF BENEFICIARY
Note.-No change of Beneficiary shall take effect unless endorsed
on this Policy by the Company at the Home Office.
Date
of Endorse-

ment

New
Beneficiary
Designated

Right of Insured
to change the
BeJ?.eficiary

Endorsed
by

. -. ------------------:--- -----------..----------. -·-- ------ ----- .. ----- ----· ·---....-.-... . ........ --·--···------- ...
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page 20 ~. CQPY!OF. OHECK DEPOSITED IN COURT.
J:'.lexandria, V a. June 2nd, 1932
.
THE FIRST NATIONAL BANK

No .....

.

Of Alexandria, Va.

Pay To The
Order ·of Elliott ·F. Hoffman, Clerk ............. $9.64
................. Nine 64/100 . . . . ................. Dollars
Premium:
For Hart ys ..Metropolitan
GARJ?NER L. BOOTHE, Special.
page 21 ~ · In the Corporation Court of the City of Aiex.
andria, Virginia.
.
..
Georgie Hart, Plaintiff,
vs.
The Metropolitan Life Insurance Company of New York, a
corporation, Defendant.

.Testimony in the above-entitled cause was taken ore tenus
before .the Honorable William P. Woolls, Judge. of the Cor~
poration ·Court of the City of Alexandria, Virginia, in the Corporation Court Room,. on Thursday, June 2, 1932,. between
the houl'ls of 10 A. M. and 4 P. M.
Present: ,Clyde B. Lanh!lm and William Davis Butts,
-Counsel-for Plaintiff. Gardner L. Boothe, Esquire, Counsel
for Defendant.
·
page 22 ~

Mr. Boothe: I submit to the Court a check in
· the sum of $9.64, premiums paid ·on this policy.
Mr. Lanham: I want to make a motion to have the witnesses excluded.
Mr. Booth.e: That does not apply to experts?
Mr. Lanham:-. Yes,. sir,. it certainly .does- apply ·to experts.
I want them .all out.
Thereupon,
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_
CHARLES HENRY HONESTY,
' '
a witness of lawful age, being first duly. sworn, d-eposes ancf
says as follows:
·'

DIREGT EXAJ\IINATION.
"By Mr. Butts:
Q. State your full name.
A. Charles Henry Honesty.
Q~ What is your occupation?
A. Undertaker.
Q. Do you know William Hart, the son of Mrs. Georgie
Hart here?
A. I did, yes.
Q. Is this boy William Hart living or dead 7
A. Dead.
Q. How do you know he is dead, ~{r. Honesty t
A. I buried him.
Q. What date was that!
.
A. I couldn't just tell you that. The date of his death was
the second of ·November. He had been dead a day or two.·
Q. What year was that Y
page 23 ~ A. 1931.
: 'i:
Q. 'Vhat position do you hold Y
A. Manager for John T. Rhines and Company.
Q.. Was that man -embalmed, 1\fr. Honesty!
.:
A. He was.
1·
Mr. Butts: That is all.
CROSS EXA1\IINATION.

Bv

~Ir.

Boothe :

·Q. Do you know what this man died of?

J\:fr. Butts: Objection. This man is not a physician. I
object to that.
Mr. Boothe: May it please Your Honor, it is going to 00' ·
established what this man died of.
·
~Ir~ Lanham-: ·The Doctor who attended that man is right
here in Alexandria.
Mr. Boothe : Is he in this court Y
Mr. Lanham: · You could have brought him here if .you:
wanted him.
l\£r. Boothe: Summon Dr. Durant, Mr. Cox.
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Mr. Lanham: This man did not attend him. He only ·buried
him.
- The ·Court : I do not think this man can testify to that. I
sustain the objection.
Mr. Boothe : Exception~
page 24 ~
A.
Q.
A.

Q..

Q. Was a certificate of death furnished you before you buried this man'
Yes, sir.
By what Doctor Y
Dr. Durant.
Did that certificate show the ca.ns·e of death f

Mr. Butts: Objection.
The Court: Sustained~
Mr. Boothe: Exception.

Q. Have you got the certificater
A. I turned it into the Health Department.
Mr. Boothe: That is all.

Mr. Butts: If Your Honor please, we offer this polic-y in
evidence.
Mr. Boothe: No objection.
Mr. Lanham: Do you concede the premiums were paid f
Mr. Boothe: Yes, sir.
.
.
Mr. Lanham: We rest.
Thereupon,
DR. LLEWELLYN POWELL,
a witness of lawful age, being first duly sworn, deposes and
says as follows:
DIRECT EXAMINATION..
:B·y Mr. Boothe :
Q. Please state your name, residence and occupation f
A. Lllewellyn Powell, physicia.B1 A1exandria1
page 25 ~ Virginia.
Q. Will you please state· whether or not you are
acquainted with William Hart, 414 North Patrick Street,
Alexandria. T
A. Yes, sir, I e-xam.ined him at the Alexandria T:uberculosis:
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:Clinic on the 26th day of June, 1930. I am refreshing my
memory from the record of the clinic.
Q. June 26, 1930 Y
A. Yes, sir.
. Mr. Lanham: I object to those r-ecords produced from the:
Clinic unless he made the record himself or unless those reeords have been authenticated.
Mr. Boothe : You do not wish to be technical.
The Court: I think the obj action is a good one.
Mr. Boothe: These records are prepared by Dr. Powell
himself. The originals are sent to Richmond and a copy retained here.
The Witness : That is correct. These are prepared by the
clerk whose business it is to prepare them. The physician
himself does not make up the clerical work.
The Court: I sustain the objection.
Mr. Boothe: I will have to ask Your Honor's indulgence
long enough to get the clerk here.
I desire at this point to call the_ ·Court's attention to the
fact that the opening statement made by counsel for the plaintiff in this case has not been in any way sustained.
page 26 ~ Numerous statements were made by counsel for
plaintiff as to what they intended to prove. They
have proved nothing except the death of the man and the
policy of insurance.
Mr. Lanham: And that the premiums were paid.
Mr. Boothe: And I wish to state that I wish to take whatever advantage at any future point that they have not proved
their case or attempted to prove it.
Thereupon,

DR. WALTER EDWARD BEATTY,
a witness of lawful age, being first duly sworn, deposes and
says as follows :
DIRECT EXAMINATION.
Bv Mr. Boothe:
"Q. Please state your name'
A. Walter Edward Beatty, physician, Alexandria.
Q. Doctor, are you one of the 1\fedical Examiners for theMetropolitan Life Insurance Company'
A. Yes, sir.
Q. I am handing you herewith what purports to be
ap..

an
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plication for. insurance on behalf of·one William H·art and ask
you if you signed that application and was··it also signed by
William Hart in your pres-ence 7
·
.A. Yes, sir.
Mr. Boothe: I desire to offer that application in evidence.
Mr. Lanham: No objection.
The Court: It is marked Defendant's Exhibit #1.
page 27

~

Q. In this application which is known as Part B·
is the medical examination. Will you please state
whether the answers to those questions were written by you f
.A. Yes, sir.
Q. Were they the answers given to you by William Hart
at'the timeT
Mr. Lanham: I obj-ect to the question as leading.
Mr.· Boothe: I am· asking, You·r Honor, an expert witness.
Mr. Lanham: I submit he is an expert.
Q. Where did you obtain the answers which were given in
this application 1
· A. From the applicant.
Q. Was anyone else present at the time this application
was signed?
A. No, sir, I do not think so.
Q. Will you state whether or not the answers in this application were identical answers given to you by William
Hart at the time they were made?
.A. Yes, sir, written at his dictation.
Q. At the time this application was made on June 15, 1931,
Doctor, were you a ware that William Hart had been confined
in a sanitorium in the previous year?
A. No, sir.
· Q. Did· he inform you that he had at any time had pulmonary tuberculosis?
A. No, sir.

page 28

~

~fr.

Boothe: The witness is with. you.
DIRECT EXAMINATION.

.By Mr. Lanham:
.
Q. Doctor, who made out these answers to these questions
in this application? Whose writing is that Y
A. Which partY
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Q. The medi-cal part?

Mr. Boothe : He testified he made that· out.
Who filled the name out at the top Y
The applicant.
S'igned by the applicant7
Yes.
Whose writing is this f
My handwriting.
Who did all this writing ov.er here 1
A. I did.
Q. Who signed the name down here 7
A. The a.pplicant.
Q. All this up ~o the top if;! your writing?
A. Yes, sir.
Q.. rt,his and the signature at the top is your writing?
A. Yes, sir.
Q. You stated at the time you went there to fill out this
application you were not sure wh-ether· there was
page 29 ~ anybody else present?
.
A. No, sir. I am not sure. There may have been
in the next room.
Q. Where did this examination take place f
A. The applicant's home.
Q. Whereabouts did you make the examination?
A. In the front room of the house.
Q. In the front room of the house'
A. Yes.
Q. You are one of the r-egular examiners for the insurance
company7
A. Yes, sir.
.
Q. What sort of examination did you make 1
A. I made the routine examination called for ·by the company.
Q. Used the stethoscope and make the regular examination!
.
A. At that time I did.
Q.
A.
Q.
A.
Q.
A.
Q.

I

!{r. Lanham: That is all.
RE-DIRECT EXAMINATION.
I

By !fr. Boothe:
Q. Doctor, in the event that you had been informed that
this man had been confined to a sanitorium for seven months
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with pulmonary tuberculosis, will you please state whether or
not you would have gone more fully into the chest examination?
A. Yes, sir, I would.
Mr. Boothe: That is all.
page 30 ~

RE-CROSS EXAMINATION.

lly J\ifr. Lanham:
Q. Doctor, what is the purpose of examining the chest in
the first instance f
A. To determine whether there is a deceased condition.
Q. To determine whether he has tuberculosis or an infected condition of the lung¥
A. That is the purpose of the examination.
Q. That is the purpose of the examination 1
A. Yes.
Q. The time you made this examination was June 15, 19311
A. The date on the policy.
Q. He told you at the time that he had an aunt who died
with tuberculosis in May, the month preceding?
A. If it is on the application, yes.
Q. He told you that 1 No question about that Y
A. No.
RE-DIRECT EXAl\1INATION..
By Mr. Boothe:
. Q. ~e ·also told you that for five years past he had not been
confined to any hospital or sanitorium?
A. Yes, sir.
Q. And that he only lost one week from :work in the past
five years on. account of sickness f
pag~e 31 ~
A. Due to the grippe.
1\!Ir. Boothe: That is all.
Mr. Boothe: I ·want to introduce a deatll certificate, Your
Honor.
Mr. Lanham: I object to the introduction because it is
not' properly authenticated. Exactly the same situation 've
had the other day. It is not certified by the State which the
law requires to be done. It is certified rby the City I-Iealth
Department of Alexandria a.nd is not admissible.
Mr. Boothe : If it please Your Hono·r1 I had every reason
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to. believe they would have their own physieian in court. I
did not have him summoned.
J\IIr. Lanham: Whom do you mean 7
1\{r. Boothe: Dr. Durant.
Mr. Lanham: We do not have to prove that. We only have
to prove the man is dead.
Mr. Boothe: I have ne:v:er heard of a death certificate being objected to before. I want to get the proper clerk from
the office of the Health Department.
Mr. Lanham: I submit that is undoubtedly said for the
benefit of the Jury. The statute specifically provides that a
certificate certified by the State is admissible and one certified by the City is not. He is attempting to show
page 32 ~ certain things that he can prove. If he puts that
certificate of death in, I cannot cross-examine on
it. If he puts the Doctor on, I can cross-examine the Doctor.
I have a right to assume under the circumstances he would
have the Doctor here.
Thereupon,
MRS. EDITH DEVERS,
a witness of lawful age, being :first duly sworn, deposes and
says as follows : .
DIRECT EXAl\iiNATION.
Bv 1\ir. Boothe:
•Q. Please state your name, residence and occupation?
A. Edith Devers, 1806 Duke Street, Alexandria.
·Q. What is your occupation 1
A. Stenographer.
Q. Where are you employedY
A. For Mr. J. Randall Caton.
Q. Where were you employed on or a:bout September 24,
1931?
A. For the Alexandria Health Department.
Q. I am handing you herewith w4at purports to be a copy
of an examination made by Dr. Llewellyn Pow·ell and a copy
of an examination n1ade by H. A. Latane of one William Hart,
414 North Patriek Street, and ask you if you made those
copies?
A. Yes, sir.
Q. Were they made at the time or about the time the examination was made?
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page 33 ~
~he

Mr. Lanham: I object to that question as leading.
Court: When were they made f

Q. When were they made f
A. S'eptember 26, 1930, the day the examination was made.
Q. You made those copies from the original record Y
A. Yes, sir.
lvfr. Lanham: I object to that. She did not say that.
Mr. Boothe: She said she made the copies themselves .
. Q. Will you please state from what these copies were made¥
A. The original. · A copy was made by me by hand. I

.asked the questions and he answered them and those are
copies of the original.
Q. What became of the original?
A. Original copies go to Richmond, State Office Building
in Richmond.
·Q. Will you please state whether these are exact copies!
A. Yes, sir, made the same time.
CROSS EXAMINATION.
By Mr. Lanham:
Q. Now the originals are down in Richmond Y
A. Yes, sir.
.
Q. Who made the originals f
A. I made them.
page 34 ~ Q. Where did you get the information f
A. From the man who was examined. I made the
original history. I do not know anything about the Doctor's
record. I copied his record when he came back from the Doctor's office after the man had been examined.
Q. Wher·eabouts f
A. In the Health Department.
Q. Then the papers were sent to you Y The records were
sent to yon?
A. No, I had them right there.
The Court: Explain it in your own way.
The Witness: I worked twice a month for the Tuberculosis
Clinic. When a patient comes in, I will ta.ke the history. The
patient takes this card in and gives it to the Doctor, whereby
be examines him. When the patient is dismissed, the card
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comes back with the Doctor's "rritte~ record._ The original I
send to Richmond and the copy is kept in Alexandria.

Q. The carbon copy of the original is held in the Health
Department?
A. Yes, sir.
Q. S.till there T
A. Yes, sir.
Q. You make your record f'rom the card that comes from
the Doctor back to your office Y
page 35 } A. That is what is copied on there.
,.
Q. Part of these questions and answers you got
vourselff
.. A. Yes, sir.
Q.. You put them down from talking to· the manY
A. I take his age and his residence and who he lives with
and such questions as that, yes.
Q. The Doctor makes the examination and then the card
is sent to the Health Of:fice after you transcribe it?
A. Yes, sir.
Q. Did you make this copy yourself f
A. Yes, sir.
Q. Is that your handwriting~
A. An exact copy of the card that came back from the Doe.:..
tor's office.
~Ir.

Boothe: Any objection f
Mr. Lanham: No, sir.
.
'ftf r. Booth-e : I desire to offer these copies in evidence and.
will ask Dr. Powell to take the ·stand.
Thereupon,
DR. PO"\VELL,
being recalled to the stand, further deposes and says as follows:

DIRECT EXAMINATION.
By 1vir. Boothe :
Q. I ask you if you examined one William llart
page 36 ~·at the Tuberculosis Clini~ of the Health Department, and if so, when?
A. I would have to get the date from the copy. If I may
have the record to refresh my memory. We examine a great·
many.
i

!

,.

·
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· Q. Yes, sir.
A. This examination is made June 26, 1930.
Q. At that time what was the condition of William Hart
according to your diagnosis.
A. Positive pulmonary tuberculosis, also a. complication of
heart valve disease.
Q:. What treatment, if any, did you recommend?
A. I recommended that he got to a sanitorium; stop an wo.rkt
and go to a sanitorium for treatment ..
Q. Do you know whether or not h~ did that?
A. I have heard he did. That is all I can tell you.· I have
no way of checking this up after that. Our function is diagnotic entirely.
Q. You merely examined him at that time and· your diag- ·
nosis was pulmonary tuberculosisf
: A. Yes, sir.
Mr. Boothe: The witness is· with you.
CROSS EXAMINATION.

By l\{r. Lanham:
Q. How can you tell the man had tuberculosis T
page 37 ~ A. The :result of about thirty years familiarity
. with it.
.
Q. What kind of examination did you make to determinea
it.
A. I don't know that you would understand that if I explained it ..
The Court : Explain the best you can.
The Witness: The patient is stripped off to the waist and
we have definite methods of determining it.

Q·. Something the average physician would do f
A. A little more than average if you will allow me to. sa.y
so. I have given special attention to this kind of work.
·
Q. I am not critcising you.
A. It is the usual physical examination for deteTinining tuberculosis .
.Q.. Was· this case a mild or advanced case?
A. I reg-arded this case as a-I would regard this case from
the finding·s as more than moderately a:dva.nc·ed-sufficiently·
well advanced for us to. send him to a sanitorium fo~r treatment.
Q. Advanced ease t

~---------
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A. Yes.
A (Turor : Would it take a specialist in tha.t line to determine- the ailment of the pati-ent,. some one more familiar with
tha.t sort of thing than the averag-e physician?
The Witness : I think any average physician who would
take the trouble and time that I took would find:
page 38 ~ he same findings I did. Perfectly apparent, not obscure at all. I have here a fine rale which is a little noise made in the tissues and sounds like the cracking of
hair in your fingers; imperfect resonance in tapping over the
chest with the finger; insufficient expansion as he breathed in
and out, which showed that his lung was not getting as much
air as the normal lung would. All this was very apparent.
Nothing obscure about it.
Mr. Boothe: That was June 26, 1930 Y
The Witness : June 26, 1930.
A Juror : That could be cured in what length of time?
Would it be noticeable in six months or a year!
The Witness: I think it would. There were subsequent
examinations made in this case after my original diagnosis.
On the 26th of J\tiarch, 1931, there is another examination,
which the physician making it can vouch for.
·
A Juror : An ordinary doctor would notice a serious thing
like that?
The Witness: Naturally.
Mr. B·oothe: 1\tiay it please Your Honor, I would like to
say for the information of the Jury, this man went to the sanitorium; very much improved when he came out by the time
spent in the sanitorium.

RE-CROSS EXAMINATION.
By 1\Ir. Lanham:
Q. Dr. Powell, you have made a sort of busipage 39 ~ ness, ha:v:e you not, of this lung examination for the
purposes of determination of tuberculosis and carried on clinics?
A. With Dr. Latane I have carried on clinics for several
vears. I was Medical Examiner for the Catawba Tubercuiosis S'anitorium nineteen years ago.
Q. Can you under the circumstances, can you concede yourself a specialist in lung diseas_es?
A. I never specialize in any department of my profession.
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I have general practice. I am more interested in tuberculosis
than the average physician.
Q. More than the avetage ·amount of time given to it Y
A. More than the average amount of time.
Q. During the time you were in Cataw.ba SanitoriumA. I was the Medical Examiner here in Alexandria. The
Sanitorium would take only cases. they thought would get
well and they entrusted me with the district from Fredericksburg to Leesburg. I .examined applicants for the sanitorium.
If my examination reported him practically incurable and not
a good risk, they would not give him a bed in the hospital. If
I examined a man who could be cured, they would accept him
on my say so.
RE-DIRECT EXAMINATION.
By Mr. Boothe:
Q. After, .a tuberculosis patient had been conpage 40 } fined to a. ~anitorium for a period of five or six
months, it is entirely possible the condition would
he greatly improved Y
Mr~ Lanham: I object to that as leading. I do not think
they ought to tell him to answer yes or no.
Mr. Boothe: I am asking Dr. Powell, whom Mr. Lanham
has just qualified as an expert on lung trouble, if it is not
entirely 'possible for a patient confined in a sanitorium to
have his condition greatly improved.
Mr. Lanham: I withdraw the objection and let him answer.

A. Very few ·patients sent to tuberculosis sanitoriumswith the new machines-very few do not improve. It is wonderful what can be done with rest in bed, good food. They
nearly all improve.
·
Mr. Lanham: In· the course of time some. will die.
The Witness : A percentage of them get well.
Thereupon,
DR. H. A. LATANE,
witness of lawful age, being first duly sworn, deposes and
says as follows:
·
tt
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DIRE·CT EXAMINATION.
By Mr. Boothe:
Q. Will you please state your name, residence and occupatient~

A. H. A. Latane, Alexandria; Virginia, physi·
page 41 ~ cian.
Q. Doctor, will you please state whether you
l1ave made more or less a specialty of chest diseases 1
A. Yes, I have. About eight years special work in sanitoriums and in the .Army with lung diseases.
Q. Will you please state whether or not you ever examined
one William Hart who lived at 414 Patrick Street, Alexandria?
A. Yes, I made two examinations in the public clinic.
Q. When or about when were those examinations made 7
A. The first one was made March 26, 1931, and the second
Qne September 24, 1931.
·
Q. What w·as his physical condition a.t both of those examinations¥
A. In the l\1:arch exmnination he dhowed evidence of an inactive tuberculosis; that is, the lung condition showed evidence of the presence of tuberculosis; no active signs at that
time. In the September examination there was evidence of
active tuberculosis in the right upper lobe.

Mr. Boothe: That is all.
CROSS EXAl\IIINATION.
By l\lr. Lanham:
Q. 'J1hat was September 24, 1931 f
A. September 24, 1931.
~Ir.

Lanham: No further questions .

. .~nd
.
further this deponent saith not.
1\'Ir. BoQ_the: ~Iay it please Your Honor, I depage 42 } sire to read to the Jury the deposition of Dr. John
A. Proffitt.
The Court: Keep out the parts that were stricken out.
Mr. Boothe: This deposition, gentlemen, 'vas taken in
Richmond of Dr. John A. Proffitt, who was connected with
the Burkeville Sanitorium.
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Deposition read to the J"ury by Mr. Boothe and Mr. J.Janham.
·

Mr. Boothe: I think, .Your Honor, that is the defendant's
I "am sorry I have to have the testimony of Dr. Durant
unless it is admitted this man died of pulmonary tuberculosis. The death certificate is here.

c~se.

REBUTTAL TESTIMONY.
Thereupon,
GEORGIE HART,
a witness of lawful age, being first duly sworn, deposes and

says as follows:

.

!

DIRECT EXAMINATION.
By

~Ir.

Butts:

Q. What is your full name f

A. Georgie Hart.
Q. Where do you livef
A. North Patrick, 835.
Q. Where di~ you formerly live in 1931 f ·
A. Four fourteen.
Q. Are you the Georgie Hart named as beneficiary in this
policy of insura11ce?
A. 'Deed I am.
Q. What relationship was William Hart to you 6f
page 43 ~ A. My son.
Q. How many policies did he haveY
A. Two.
Mr. Boothe: I object. This is rebuttal testimony. I called
Your Honor's attention to the fact they had not proved their
case.
The· Court: The rebuttal will have to be confined to contradiction of the defendant's testimony or witnesses heretofore heard. That is what rebuttal testimony is, c9ntradiction
of testimony already given by affirmative testimony.
Mr. Butts: Our defense in this ease-l want to show by
rebuttal witness that the Insurance Company had knowledge
of this.
.The Court: The only 'vay you can do that is to contradict
something they have said.
Mr. Butts: His Honor will recall 1\tir. Boothe asked Dr.
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Beatty whether or not he knew Mr. Hart ha~ been to the
sanitorium.
The ·Court: Confine yourself to that one· doctor-Dr.
Beatty.
·
What company issued this policy 7
Metropolitan.
Is your son living or dead'
Dead.
Q. When did he die Y
·
A. Died N ovembe·r twenty-second-Novembei'
page 44 ~ second.
Q. What year was1 that, do· you knowf
A. 1931.
Q. Did you make a demand on the Metropolitan Life Insurance CompanyQ.
A.
Q.
A.

Mr. Boothe: I object.
1Yir. Butts: If Your Honor pleases, I have not finished my
question.
The Court: The only thing you can do under what you said
you wanted to do, to show Dr. Beatty knew about this thing,
is to let her testify to whatever she knows about it. Anything
Dr. Beatty has testified to she can contradict, if she knows of
her own knowledge.
Mr. Butts: If Your Honor please, I withdraw this witness
temporarily.
Thereupon,

JOE HOLMES,
a witness of lawful age, being first duly sworn, deposes and
says as follows :
DIRECT EXA1viiNA.TION.

By Mr. Butts:
Q. ·What is your. full name?
A. Joe Holmes.
Q. Where do you live Y
A. 1012 King Street.
page 45 ~ Q. Did you ever live at 414 North Patrick Street?
A. No, sir, just visited a. lot.
Q. Were you there any time· during June, 1931 t
. A. Yes.
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Q. Were y~u there at any time the physieian came there
to examine any one Y
A. Yes, sir.
.
Q. Who was the physician, do you remember f
A. I don't see him in here.
Q. Do you remembe.r his name?
A. No, sir, I do not remember his name.
Q. Who did he examine Y
A. Examined Willie Hart.
Q. Were you present at the time he was asking Willie Hart
questions!
A. Yes, sir.
Q. Do you remember some of· the questions he asked him Y
·The Court : Identify your physician first. What physician
was itf
Q. Would you kno\v the name of the physician if you heard
it called Y
A. I don't kno\v. I don't know whether I would know the
name or not.
Q. Would you lmow the physician if you saw him
page 46 ~ again Y
A. Yes, sir, I would know him.
Mr. Lanham: If Your Honor please, we will probably have
to ask Your Honor's, indulgence.
The Court : I wish you gentlemen \vould have the witnesses
here that you need in the future. He has come here and
gone back and there is no excuse for calling him to come down
here just to be identified.
(Recess while Dr. Beatty was brought into the court room.)

Q. Do you see the physician in .court that came up there
that dayf
A. Yes, sir.
Q. Where is he f
A. Sitting in that chair right there. (Indicating Dr.
Beatty.)
Q. What questions did the Doctor ask '¥"illiam Hart, do you
know!
A. When he came there I \vas there at the time he examined
him. The Doctor he took out a telescope and pushed it in
his side and examined him and asked if he had e·ver been
sick. He said he had been to the sanitorium for treatment.
I went out at the time he was talking to him.
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Q. Do you kno'v whether or not he asked him any qu~stions
concerning any other things?
1\.. No, sir, I do not.
Mr. Butts: That is all.
page 47}

CROSS EXAMINATION.

By 1\tir. Boothe:
.
Q. What day 'vas that? Do you recollect what date it was?
A. No, sir.
Q. Do you know what time of da.y T
A. No, sir, I thinlr it was afternoon.
Q. Was' it in the summer time, spring or in the fall?
A. Kind of cool, in the summer some,vhere. I used to visit
Mrs. Hart right often.
Q. But you do not know whether it 'vas summer time or
fall?
A. No, sir, I do not know what time of year.
Q. You do not know whether this Doctor was examining
him for this policy?
A. No, sir, I don't know what policy he examined him for.
I was there when he came there.
Q. What other questions did he asked l1im?
A. I got up and went out.
Q. That is the only question you heard him ask?
A. But he told him he had been to the sanitorium for treatment.
Q. For what?
A. I didn't hear him tell for what.
Q. Did you hear him ask any other questions? That is the
only question you heard?
page 48 ~ A. Yes, sir, I didn't stay in there.
The Court: Did he tell the Doctor 'vhen he had been to the
sanitorium?
The '¥itness: No, sir, he did not tell him when. I got up
and went out. The Doctor was in there talking.
1\:lr. Boothe: That is all.
Thereupon,

DR. W. E. BEATTY,
being recalled to the stand, further deposes and says as follows:
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RE-CROSS EXAMINATION.

By Mr. Lanham:
Q. This man Hart you examined on his application for a
policy~ Did you examine him for more than one policyY
A. No, sir.
RE-DIRECT EXAMINATION.
Q. This witness who was just on the stand and testified he
was present when you examined this man. You could not
state whether or not that is true?
A. I do not remember him being present.
Q. Do you remember ever having seen him beforef
A. No, sir, I do not. May I make a statement!

-Mr. Boothe: Yes, sir.
The Witness: In those examination blanks the questions
are asked first and examinations made later. Therefore if
he heard that part, he would not see me examine
page 49 } the patient if he only heard me asking that ques&~
.
Q. If he had seen you examine him, he would not have heard
the question Y
A. No, sir.
RE-CROSS EXAMINATION.

By

~Ir.

Lanham:

Q. You went to this man's house and made an examinationf
A. Yes, sir.
Q. What time Y

A. Three or four in the afternoon.
Q. You conducted, you said, the regt;tlar examination f
A. Yes, sir, the routine examination.
Q. You are not in .a position to say this man was in the
room.
A. I do not remember. I do not beliieve he was present..
Mr. Lanham: Do not testify what you think.
Q. \Vho came to the door when you went to the house 'I
A. I do not remember.
. Q. Did the patient come to the door, the man you examined 1
A. To the best ·of my recollection a woman came to the
door~
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Mr. Lanham: That is all.
Mr. Lanham: That is our case.
page 50 }

Thereupon,

DR. 0. D. DURANT,
a witness of lawful age, being ':first duly sworn, deposes and ·
says as follows:

DIRECT EXAMINATION.
By Mr. Boothe:
Q. Please state your name, residence and occupatio~
A. 0. D. Durant, practicing physician.
Q. Please state whether William Hart who formerly lived
at 414 North Patrick Street was a patient of yours?
A. Yes, sir, he was.
Q. Will you pleas·e state, if you know, when he died. t
A. I think about November second.
Q. Of what year?
A.
Q.
A.
Q.

1931.

What was the cause of his death'
Pulmonary tuberculosis.
I am handing you herewith what purports to be a death
certificate and ask you if yon will glance over that and state
if that was the certificate of death prepared by yon and submitted to the Health Office of this city!
A. Yes, sir.
Q. Did you make that out?
A. Yes. sir.
Mr. Boothe: I offer this in evidence.
.
Mr. Lanham: I object to that.
page 51 } Mr. Boothe: I withdraw it, if there is any objection to it. Please let the record show that the
death certificate is withdrawn over objection of counsel for
plaintiff.
CROSS EXAMINATION.

By Mr. Butts:
Q. What was the date of death on that'
A. I think November second.
Q. Were you there at the time the man died!
· A. I was not.
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Q. In your diagnosis of pulmonary tuberculos, when did
you make tha.t!
A. S"ome time in September I believe. The latter part of
September I was called in.
Q. You are just a general practitioner, aren't you Y
A. Iam.
Q. And the ordinary examination disclosed the fact he had
pulmonary tuberculosis Y
A. Ordinary examination plus the symptoms he had.
Q. Did you use the so-called stethoscope on this man, DoctorY
A. I did.
Q. Dr. Durant, did you treat this man for anything in 1928 f
A. I did.
page 52 ~ Q. Dr. Durant, between June 15, 1931 and November 2, 1931, did any medical examiner or agent
of the Metropolitan Life Insurance Company make any inquiries of you as to the health of William HartY
Mr. Boothe: I object.
Mr. Butts: The purpose of that question is this, if Your
Honor will allow me. The physician for the Metropolitan
Life Insurance Company asked William Hart whether he had
medical treatment in the last five years, whereupon William
Hart stated he had been treated by Dr. Durant. That was
sufficient to put Dr. Beatty on notice a.nd he could have with
reasonable diligence made inquiry of Dr. Durant.
The Court: Sustain the objection.
Mr. Butts: Exception.

Q. When, if at all, did the J\iletropolitan Life Insurance
Company make any inquiry of you as to this man's condition Y
Mr. Boothe: I object to that.
The Court : Sustained.
Mr. Butts: Exception. That is all.
Mr. Boothe : This is our case.
page 53

~

DEPOSITION OF DR. JOHN A. PROFFITT ON
BEHALF OF DEFENDANT
May 27, 1932.

The deposition of John .l1. Pro:ffiJtt, taken by consent, at the
Law Offices of Hunton, Williams, Anderson, Gay & Moore,
Electric Building, 700 East Franklin Street, Richmond, Va.,
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this 27th day of May, 1932, at 4:15 o'clock, p. m., to be read
on behalf of the defendant in the above entitled cause.
Present : On behalf of the Plaintiff Clyde B. Lanham ; on
behalf of the Defendant Gardner L. Booth.
The Witness,
JOHN A. PROFFITT,
being first duly sworn, deposes and says :
DIRECT EXAMINATION.

By ~I r. Booth :
Q. Please state your name, age, resident and occupation?
A. John A. Proffitt, age 29 years ; residence, Piedmont
Sanitarium, Burkeville, Va.; Specialist in Tuberculosis.
Q. How long have you been engaged in the practice of medicine?
A. Since '?via y, 1928.
Q. Ho'v long have you been at Piedmont Sanitarium?
A. Since April, 1929.
Q. \Vhere is the Piedmont Sanitarium located?
A. At Burkeville, Va.
Q. And what is your position there!
A. First Assistant Physician. At the time· Wilpage 54 r liam Hart was discharged, "rhich 1 think was in
February, 1931, I was Nledical Director.
Q. Were you acquainted with William I-Iart 1
A. Yes, sir.
Q. Was he a patient at the Piedmont Sanitarium?
A. Yes, sir.
Q. "'\Viii you please state when he entered the Sanitarium t
A. (Witness refers to records) He 'vas admitted on July
15, 1930.
Q. At that time what 'vas his condition, in a general way'1
A. His general condition, as ·we 'vould term it, would be
fair.
·
Q. From what disease 'vas he suffering at that time?
A. Pulmonary tuberculosis.
Q. Will you please state generally what treatment he received while at· the Sanitarium?
A. He received no treatment, with the exception of rest
in bed.
Q. Ane 'vhen was he discharged from the Piedmont Sanitarium?

f- -
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A. (Refers to records) He was discharged on February 10,
1931.

Q. You know those records to be correct, do you not Y
-· A. Yes, sir, I know them to be correct.
Q. I understand from your answers that he was at the Sanitarium during the entire time from July 15, 1930, to February
10, 1931; is that correct?
A. He was a patient during that entire time, yes.
Q. At the time he was discharged, namely, on February
10, 1931, what was his condition, as to pulmonary tuberculosis.
A. His condition as to pulmonary tuberculosis was classified as quiescent.
Q. Will you be good enough to give a definition
page 55 ~ of the term ''quiescent'' Y
A. The term ''quiescent'', according to the
classification of the National.Tuberculos~s Association, means
that there should be a.n absence of symptoms for two months,
the pulmonary lesion to be stationary or retrogressive;. the
sputum may or may not be positive, no tuberculi bacilli.
Q. "When he was discharged on February 10, 1931, and as
you have said his condition was quiescent, you do not mean
to say then that he was cured of pulmonary tuberculosisY
Mr. Lanham: The question is objected to as leading.
Mr. Booth: 'The question was asked of an expert and,
therefore, leading questions are permissible.
A. No, sir.
Q. During the time that he was at Piedmont Sanitarium,.
will you please state if you can how much, if anything, he
gained in weightY
A. To the best of my knowledge he gained about twelve
pounds in weight.
CROSS EXAMINATION.

By Mr. Lanham:
Q. When you were admitted to practice medicine, Doctor,
I believe you said it was some time in 1928 Y
A. Yes.
Q. What ·school did you graduate. from T
A. The Medical College of Virginia.
Q. Have you attended any other post-graduate school since
that timet
A. No, sir.
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Q. Yon took the general medical course at the Medical College of Virginia;
A. Yes.
page 56 ~ Q. That comprises all of your medical education,
does it not?
A. As far as school goes, yes.
Q. Who is the Superintendent of the hospital at the Piedmont Sanitarium-the hospital in which Hart was a patient Y
A. At the present time Dr. J. B. Soodson.
Q. How long has be been the superintendent Y
A. Since March 15, .1931.
·
Q. Then he was Superintendent while the man Hart was in
the institution 7
A. No, sir.
Q. When was Hart discharged, did you sayY
A. February 10, 1931.
Q. Now, your testimony that yon gave here awhile ago was
based upon the records of the case, was it not Y
A. Yes, that is about the patient, it was based upon the
records in the case.·
Q. The patient's condition, and so forth, that yon are testifying to, is based on the records in the caseY
A. Yes·, sir.
.
Q. And yon are testifying from the records Y
A. They are my records.
Q. You know Dr. Woodson, of course, quite well, do yon
not?
·
A. Yes.
Q. Do you know his signature Y
A. Yes, sir.
Q. I hand you this letter and ask you if that is Dr. Woodson's signature attached to that letter?
A. Yes, sir.
page 57 }

Mr. Lanham : For the purpose of identification
I will ask the Notary to mark that ''Exhibit X''.

Q. Dr. Woodson, the Superintendent, of course has access
·
to al the the records in the caseY
A. Yes, he is superintendent and Medical Director.
Q. Who attended this man Hart while he was in the institution!
·
A. I did.
Q. Yon attended him, personally!
A. Yes, sir.
Q. I note from Dr. Woodson's letter which has been iden-
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tified as "Exhibit X", dated December 29, 1931, that Mr. William Hart of 414 North Patrick Street, Alexandria, Va.-Mr. Booth: I object to the reading of Dr. Woodson's letter
into this record. Dr. Woodson is available as a witness,
and if it is the desire of counsel for the defendant to examine
him he can do so. There can be no purpose in introducing
a. letter from him into the present record, which is for the sole
purpose of taking Dr. Proffitt's deposition.
Mr. Lanham: (R.eading) "My dear sir: William Hart, of
414 North Patrick Street, Alexandria, Va., was admitted to
this institution on July 15; 1930; at this time he gave a history
of being 'veil until the early part of June, 1930, at which time
he 'vas taken ill with headaches, loss of appetite and general
malaise, and was also having heavy night s'veats. Physical
examination at time of his admission sho,ved that he was a
iairly advanced case of pulmonary tuberculosis, most of the
pathology being present in the lower portion of the right lung,
there being also present a small right pleural effusion. The
only medication he received while here was campage 58 ~ phoric acid, for night sweats. His symptoms were
few and he showed much improvement; at the time
of discharge on F·ebruary 10, 1931, he had no symptoms and
showed a gain in weight of twelve pounds.· Trusting that this
information is satisfactory,
Very truly yours,

J. B. WOODSON, M. D.,
Superintendent and 1\fedical Director.
Now, Doctor, from this letter stating that he 'vas admitted
- on July 15, 1930, and discharged on February 10, 1931, there
is no question about that, is there f
A. No, that is absolutely right.
Mr. Booth:. It is understood there is a. general objection
to any questions whatever pertaining to Dr. Woodson's letter,
and that at the proper time a motion 'vill be made in court to
strike out any and all answers pertaining thereto, and any
and all references to said letter.

Q. As I understand, at the time this man was discharged
his symptoms were few; he showed much improvement, ancl
showed a. gain in weight of tweJve pounds; is that correctT
A.. That is correct.
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Q. I understand also that the only treatment he received
at the hospital was for night sweats; is that correct 1
A. Well, the main treatment he received was rest in bed ;
and the night sweat is symptomatic and has nothing to do
with the disease. If you want all the medication he received·
I can get it out of here (refers to records) for you; every
dose of medicine he got is down in the records, and the dates
they were given to him.
Q. I note Dr. Woodson says in this letter that
page 59 ~ the only medication the patient received was camphoric acid, for night sweats; is that correct?
A. Well, he did receive camphoric acid for night sweats;
and I think he received one other medicine-If you would like
to have that.
Q. I am just asking you the question~ That was what the
Doctor said?
A. Well, that is not correct.
Q. Then the statement of the Superintendent is not correct 1
A. According to the records he received one other medicine
besides camphoric acid.

RE-DIRECT EXA~iiNATION.
By Mr. Booth:
Q. I unde·rstand that you attended this man during the entire time· he was there?
A. Yes, sir.
Q. I also understand that you made your own records, or
that they were made by your direction?
A. Yes, sir.
Mr. Lanham: I object to those questions, as leading, also.

· R.E-CROSS EXAMINATION.
~Ir. Lanham:
Q. 'Vill you please state if you have testified from your own
records in this matter?
A. Yes, sir; I have testified from my own records.
Q. Are there any n1ore records in this case, other than your·
records? You made all the records for the institution, did
you not?
·
A. No, I did not make all the records, absolutely not.
Q. Who made these records?
page 60 ~ A. '\7 ell, the laboratory report is made out by
the Technician; the t·emperature reports are made
out by the nurse·.

By

Supreme Court of Appeals of Virginia.

82

Q. Then I understand yon did not make all the records-f
A. No, sir, absolutely not.
Q. And the records you are using here a.nd from which you
have been testifying, are of course, the same records as the
Snpedntendent has in the hospital, and comprise the only
records in the case, do they not Y
A. What Superintendent are yon ref-erring to!
Q~ Dr. Woodson¥
A. Yes, he ·used· the same records.
.And further this deponent saith not.

Note: By consent of counsel it is stipulated that th~
Notary may sign the name of the witness to his deposition.
JOH·N A. PROE'FITT,
By Notary.
Fee of Notary Public Six dollars and thirty cents ($6.30) ..

0. RAYMOND BROWN,
Notary Public.
State of Virginia,
· City of Richmond,

to~wit :-

I, 0. Raymond Brown, a Notary Public in and for the City
of Richmond, in the Stafe of Virginia, do certify that the
foregoing deposition oi John A. Proffitt was duly taken before
me at the time and place mentioned in the caption thereof,
after the said witness had been sworn according to law; and
that by agreement of counsel the signature of the said witness to his deposition was waived, and signed by
page 61 ~me.
·
Given under my hand and Notarial Seal, this:
27th day of May, 1932..
0. RAYMOND BROWN,

(Seal}

Notary Public ..

(Commission expires November 15, 1933.)
Fee of Notary Public S'ix Dollars and thirty c·ents ($6.30) ..

0. RAYMOND BROWN.
Notary PubLic.

,
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COURT INSTRUCTIONS.
Filed June 2, 1932.

(PLAINTIFF'S NO. 1.)
The Court instructs the Jury that an insurance Company
seeking to ·avoid its liability on a policy of life Insurance on
the ground of fraud or misrepresentation has the burden of
proving such misrepresentation or fraud, and the same must
be clearly proven by convincing evidence; and that if the evidence produced by the insurance company is doubtful in your
mind, or is a mere circumstance of suspicion, fraud or misrepresentation is not proven, and in the absence of clear and
convincing proof you must find for plaintiff.

(PLAINTIFF'S NO.2.)
The Court instructs the Jury that the knowledge of the
Metropolitan Life Insurance Company's physician of such
facts as would have put a reasonably prudent man on inquiry,
and which if presented· with due diligence would have led to
the kno,vledge of the facts upon which the Company now
seeks to avoid its liability on the policy, is equivalent to
actual notice on the part of the ~Ietropolitan Life Insurance
Company; and if you find that the company's physician did
have such k11owledge, your verdict must be for the plaintiff.

(PLAINTIFF'S NO.3.)
The Court instructs the Jury that the answers to the questions and any statements made by William Hart in the ~p
plication blank in this case are presumed to be true; that
if the Metropolitan Life Insurance Company relies upon fraud
or misrepresentation on the part of William Hart in procuring the insurance as a ground for voiding the policy or its
liability thereon, the burden of proof is upon the Insurance
Company to prove such fraud and misrepresentation by clear
and satisfactory evidence; that a mere preponderance of evidence is not sufficient. You are instructed that unless the de-·
fendant Insurance Company clearly prove by such
page 63 ~ evidence that the answers and the.statements made
·
by William Hart were· material to the risk when
assumed and were untrue, you must bring in a verdict for
the plaintiff.
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(PLAINTIFF'S NO.4.)
The Court instructs the Jury that if you find that the agent
of the Metropolitan Jiife Insurance Company, acting within
the general scope of his authority, acquired knowledge of the
fact that William Hart had been to a Sanatorium, or any
other facts upon "\Vhich the Insurance Company now seeks
to avoid its liability on the policy, you must find for the plaintiff even though it be clearly and satisfactorily proved that
the statements in the ·application blank made by William Ha.rt
were material to the risk when assumed and were untrue.

(PLAINTIFF'S NO.5.)
The Court instructs the Jury that it is a well settled principle that any knowldge which the agent of an insurance company may have is imputed to the company and that medical
examiners for insurance companies are considered as agents
for the company and the company is bound by any information its medical examiner may have a.t the time. he fills out
the application for the insurance and that if the Jury believes
from the evidence that the medical examiner for the Com.pany had information of deceased condition other than shown
in the application, and the insurance company issued the
policy you shall find for the plaintiff.

(PLAINTIFF'S' NO. 6.)
The Court instructs the Jury that if they believe from the
evidence that the medical examiner failed to properly perform his duties, the Company cannot escape liability on a.ccount of the failure of the medical examiner to perform his
duty nor even on account of his intentional misperformance
of it. He is the agent of the insurer and to it his knowledge
is imputed and if it issues its policy it must be
page 64 ~ deemed to have done so after its agent had communicated to it all the faets made known to him,
and it is estopped from contending to the contrary anything
known to the agent and not disclosed or known to it.

(PLAINTIFF'S NO. 7.)
. The Court instructs the Jury that if they believe from the
evidence the plaintiff is entitled to recovery then they shall
so find and fix the verdict at One Thousand Dollars ($1,000.00).
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p)EFENDANT'S NO.1 AS AMENDED.)
The Court instructs the jury that it was the duty of the
to read the application which he signed and that
he was charged with notice of what it contained.
The Court further instructs the jury that the policy was
issued in consideration of the application, and that if they be·
lieve from the evidence that the deceased made any statements in his application of material facts which were untrue ''and unknown to the Company or its agent'' that they
'should find for the defendant.
~eceased

page 65} DEFEND.!NT'S #1 (AMENDED).
Be it remembered that on the trial of this case, counsel for
defendant offered Instruction No. 1 reading as follows :
·
''The Court instructs the jury that it was the duty of the
deceased to read the application which he signed· and that
he was charged with notice of what it contained.
''The Court further instructs the jury that the policy was
issued in consideration of the application, and that if they
believe from the evidence that the deceased made any statements in his application of material facts which were untrue,
that they should find for the defendant.' 1
which instruction the Court amended by inserting the words
'and unknown to the company or its agent', after the word
'untrue' in the second line from the bottom, to which ruling
of the Court the defendant by its counsel objected on the
ground that this instruction in the form it was asked is fully
justified by the facts in the case at bar and .by the decidions
of the Supreme Court of Appeals of Virginia, and the defendant by its counsel excepted to the ruling of the Court in
amending said instruction, and prays that this exception may
be signed, sealed, enrolled and made a part of the record,
which is accordingly done this 3rd day of October, 1932.
WM. P. WOOLLS, Judge.
Received Oct. 3, 1932.
WM. P. WOOLLS, Judge.
page 66
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Be it remembered that on the trial of this case,
the plaintiff offered Instruction No. 1, as follows:
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''The Court instructs the Jury that an insurance company
seeking to avoid its liability on a policy of life insurance on
the ground of fraud or misrepresentation has the burden of
proving such misrepresentation or fraud, and the same must
be clearly proven by convincing evidence; and that if the evidence produced by the insurance company is doubtful in your
mind, or is a mere circumstance of suspicion, fraud or misrepresentation is not proven, and in the absence of clear ancl
convincing proof, you must find for the plaintiff.''
(1) Because no evidence was introduced by th.e plaintiff
to justify the granting of this instruction ;
(2) Because the uncontroverted testimony of the defendant ~s witnesses showed that untrue statements of material
facts had been made in the application for this insurance;
(3) Because the giving of this instruction in view of the
uncontroverted testimony offered by the defendant would
necessarily cause the Jury to think that the uncontroverted
evidence of the defendant should be scrutinized with great
care and indicates that this evidence may be doubtful in the
minds of the Jury, or that it may be a mere circumstance of
suspicion of fraud or misrepresentation, whereas it is practically admitted and if not admitted, is established
page 67 ~ by uncontroverted testimony, that. so far as the
application \Vas concerned, the plaintiff's son, the
deceased, was guilty of gross fraud.
But notwithstanding the objection of the counsel for defendant, the Court granted said instruction, to the granting
of which, the defendant by its counsel e·xcepted and asks that
this exception mny be signed, sealed, enrolled and made a
part of the record, which is accordingly done, this 3rd day
of October, 1932.
WM. P. WOOLLS, Judge.
Received Oct. 3, 1932.
Wl\L P. WOOLLS, Judge.
page 68
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Be it remembered on the trial of this case, counsel for plaintiff offered Instruction No. 2, which is

as follows:
"The Court instructs the Jury that tl1e knowledge of the

--

---------------
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1\fetropolitan Life Insurance· Company's physician of suclL
facts as would have put a reasonably prudent man on inquiry, and which if pursued with due diligence would have led
to the knowledge of the facts upon which the company now
seeks to avoid its liability on the policy, is equivalent to actual
notice on the part of the 1\tletropolitan Life Insurance Com-.
pany; and if you find that the company's physician did have
such knowledge, your verdict must be for the plaintiff."
to the granting of 'vhich instruction counsel for defendant
objected and for grounds of objection, state:
(1) Because this instruction is not applicable to the case
at bar, being taken from a decision of the Supreme Court
of South Carolina where the facts were entirely different, no
evidence having been presented by the defendant in this case
to justify this instruction ;
(2) Because this instruction is not only not justified by the
evidence in this case, but that it directly conflicts with the
case of Provident Relief Association vs. Butts, decided by
the Supreme Court of Appeals of Virginia, 1\farch 24, 1932
(163 S". E. R. 66).
page 69

~

Notwithstanding the objection of counsel for the
defendant, the Court granted said instruction, to
which ruling of the Court, the defendant by its counsel excepted and asks that this exception may be signed, sealed,
enrolled and made a part of the record, which is accordingly
done this 3rd day of October, 1932.
Wl\1:. P. WOOLLS, Judge.
Received Oct. 3, 1932.
WM. P. WOOLLS, Judge.

-page

yo ~

Be it remembered that on the trial of this case,
counsel for plaintiff offered Instruction No. 3,
'vhich is a.s follows:

''The Court instructs the Jury that the answers to the questions and any statements made by William Hart in the application blank in this case are presumed to be true ; that
if the Metropolitan Life Insurance Company relies upon
fraud or misrepresentation on the part of William Hart in
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the insurance as a ground for voiding the policy
or its liability thereon, the burden of proof is upon the insurance Company to prove such fraud and misrepresentation
by clear and satisfactory evidence; that a mere preponderance
of evidence is not sufficient. You are instructed that unless
the defendant Insurance Company clearly prove by such evidence that the answers and the sta:tements made by William
Hart were material to the risk when assumed and were untrue, you must bring in a vrdict for the plaintiff.''
to the granting of which instruction counsel for the defendant
objected and for grounds of objection, stated as follows:
(1) Because the defendant has proved by uncontroverted
testimony that the answers made by William Hart in the
application blank in this case were untrue, that many of said
answers were material to the risk when assumed;
page 71 }

(2) Because no evidence was offered by the
plaintiff, and in fact it is practically admitted by
the plaintiff, that the statements made by the said William
Hart in the application are both untrue and material to the
risk assumed;
·
(3) Because notwithstanding the above, this instruction is
offered stating that the burden of proof is upon the Insurance
Company and thus indicating to the Jury that there is some
·question as to whether the defendant Insurance Company has
proved the facts;
(4) Because further, it is stated in the said instruction that
a mere preponderance of the evidence is not sufficient, thus indicating to the Jury that there is some doubt as to whether
the defendant company has proven that the statements made
bv he said William Hart were untrue and material to the
risk assumed, whereas these statements have been not only
proven by a ·preponderance of the evidence, but no evidence
was offered by the plaintiff to controvert the fact that said
statements were untrue and material.
(5) Because his instruction and other instructions offered
by the counsel for the plaintiff practically amount to an instntetion to find a verdict for the plaintiff, whereas there is
no evidence to support same.
But notwithstanding the objections of defendant, the Court
granted the said instruction, to which ruling of the Court in
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granting said instruction, the defendant by its
counsel objects and prays that this exception may
be signed, sealed, enrolled and made a part. of the
rerord, which is accordingly done this 3rd day of October,
1932.
WM. P. WOOLLS, Judge.

page 72
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Received Oct. 3, 1932.
WM. P. WOOLLS, Judge.
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Be it remembered that on the trial of this case,
counsel for plaintiff offered Instruction No. 4, as

follows:
''The Court instructs the Jury that if you find that the
agent of the lYietropolitan IJife Insurance Company, acting
within the general scope of his authority, acquired knowledge of the fact that 'Villiam Hart had been to a Sanitorium,
or any other facts upon which the Insurance Company now
seeks to avoid its liability on the policy, you must find for
the plaintiff even though it he clearly and satisfactorily proved
that the statements in the applic.ation blank made by William
Hart were material to the risk when assumed and were untrue.''
to the granting of which instruction the defendant by its counsel objected and for grounds of objection, stated:
(1) Because this instruction does not confine itself to a
sanitorium for the treatment of tuberculosis. It does not in..
for the Jury that the defendant n1ight be entitled to a verdict
even though the insured might have been confined to a sanitorium eight or ten years before, and in addition it informs
the J·ury that if they believe from the evidence that the agent
~f the defendant company had acquired knowledge of the fact
that William Hart had been to a sanitorium or wny other facts
upon 'W.hich the lns~t·rance Contpany now seeks to avoid its
liab-il·ity on the policy, when there is not scintilla of evidence
to show any ~ther facts were directly or indirectly
page 74} brought to the_ attention of the medical examiner;

(2) Because the Jury is directed on the vague evidence of
some reference having been made to a sanitorium, to find for
the plaintiff even though it be clearly and satisfactorily proved
that the statements in the application blank made by William
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Hart were material to the risk when assumed, and were untrue;
(3) Because this. instruction is neither more nor less than
an instruction to find a verdict for the plaintiff.
Bnt notwithstanding the objection of counsel for lefendant, the Court granted the said instruction, to the granting of
which instruction, defendant by its counsel excepted and
prays that this exception may be signed, sealed, enrolle~ and
made a part of the record, which is accordingly done th1s 3rd
day of October, 1932.

WM. P. "\VOOLLS, Judge.
Received Oct.. 3, 1932.
WM. P. WOOLLS, Judge.
page 75
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Be it remembe1·ed on the trial of this case. counsel for the plaintiff offered Instruction No. 5, as

follows:
''The Court instructs the Jury that it is a well settled principle that any knowledge which the agent of an insurance company may have is imputed to the company and that medical
examiners for insurance companies are considered as agents
for the company, and the company is bound by any information its medical examiner may have at the time he fills out
the application for the insurance and if the Jury believes from
the evidence that the medical examiner for the company had
information of deceased's condition other than shown in theapplication, and the insurance company issued the policy, you
shall find for the plaintiff."
to 'vhich instruction the defendant by its counsel objected and
for gTounds of objection, states:
(1) Because it is clearly erroneous to inform the Jury that
"It is a well settled principle that any knowledge which the
agent of an insurance company may have is imputed to the
company", thus calling special attention of the Jury to this
instruction. whereas our courts have held repeatedly that
general principles of law cannot be given in the instructions
but that the law must be applied to the· facts in each particular ease;
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(2) Because it is not a well settled principle of law that
any knowledge which the agent of an insurance company may
have is imputed to the company as there may be
pa~e 76 ~ many matters of minor information or unimport.
ant information, or information or knowledge
which would not have any bearing on the case at bar, and yet
this instruction indicates that if the Jury believes from the
evidence that the medical examiner of the insurance company
had any information of the deceased's condition other than
as shown in the application~ and that the insurance company
jssued the policy, the Jury shall find for the plaintiff;
(2) Because under this instruction, even though it appeared that the deceased had lost two front teeth or one finger on his left hand. the Jury would be obliged to find for
the plaintiff if they believed that this knowledge had come
to the attention of the medical examiner;
( 3) · Because there is not a scintilla of evidence in this case
offered by the plaintiff to show that the medical examiner had
any inf0r.1nation of the deceased condition other than is shown
in the application excet the vague statement of one witness,
~Toe Holmes, \vho said he heard the rema.rk on the part of the
deceased in the presence of the Doctor that he had been a
sanitorium, that he heard no other questions or answers,
that after he heard this question he left the room.
But nohvithstanding the objection of counsel for the defendant, the Court granted the said instruction, to the granting of which instruction, defendant by its counsel excepted and
prays that this exception may be signed, sealed, enrolled and
made a part of the record, which is accordingly done this
3rd day of October, 1932.
'VM. P. WOOLLS, Judge~
Received Oct. 3, 1932.
'VM. P. WOOLLS, Judge.
page .77 }-

Be it remembered that on the trial of this case,
counsel for the plaintiff offered Instruction No.
6, as follows:
''The Court instructs the Jury that if they believe from
the evidence that the medical examiner failed to properly
perform his duties, the company cannot escape liability {)n
account of the failure of the medical examiner to perform
his duty nor eyen on account of his intentional misperform-
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ance of it. He is the agent of th~ insurer and to it his knowledge is imputed and if it issues its policy it must be deemed
· to have done so· after its agent had communicated to it all
the facts made known to him-and it is estopped from contending to the contrary, anything known to the agent and not
disclosed or known to it.''
to the granting of which instruction defendant by its counsel objected and stated the following grounds of objection:
(1) Because this instruction was founded on a decision
rendered by the Supreme Court of South Carolina (Southeastern Life Insurance Co. vs. Palmer, 124 S. E. R. 577) on
facts which were entirely dissimilar to the facts in the case
at bar;
·

( 2) Because under this instruction, even though the Jury
might believe that the medical examiner had deliberately
<}oncealed facts kno'vn to him from the defendant company,
and even though they might believe that the medical xaminer had been guilty of the grossest fraud towards the de.
fendant company, they would be obliged to find
page 78 ~ ·for the plaintiff, which is directly contrary to the
decisions of the Supreme Court of Appeals of
this State in the case of Provident Relief .Association vs.
Butts, 163 S. E. R. 66, and in other cases;
(3) Because there is no evidence in this case to justify the
granting of this instruction, there being no evidence whatev·er offered by the plaintiff in the case at bar to show or
to indicate tha.t the medical examiner of the defendant company had failed to perform his duty and certainly no evidenee whatever to show or to indicate in the most remote degree that there was any intention misperformance of his
duty.
But notwithstanding· the objection of counsel for the defendant, the Court gra.nted the said instruction, to the granting of which instru~tion, defendant by its counsel excepted
and prays that this exception may be signed, sealed, enrolled
a:pd made a part of the record, which is accordingly done
this 3rd day of October, 1932.
·
.

R~cei ved

Oct. 3, 1932.

W~I. P. WOOLLS, Judge.

Wl\f. P. "\VOOLLS, Judge.
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I, William P. "\Voolls, Judge of the Corporation .
Court of the City of Alexandria, Virgini~ do
hereby certify that the whole of the testimony in the above
entitled cause was given orally in open court, save as to the
deposition which is a part of the record in said cause; that
the foregoing transcript contains all of the testimony taken
in said cause and the rulings of the court on the exceptions
thereto, and that the said testin1ony was duly taken at the
time and place and in the manner set forth in the caption
hereto.
Given under my hand this 3rd day of October, 1932.

"\Vl\L P. WOOLLS, Judge.
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Corporation Court of the City of Alexandria, on
Thursday, the 2d day of June in the year of our
Lord, one thousand nine hundred and thirty-two:
The Honorable William P. Woolls, Jude.
Georgie Hart, Plaintiff,
YS.

}Ietropolitan Life Ins. Co.
Law 2060.
This day came the parties by their Attorneys and thereupon
came a jury to-wit: J. T. Griesemer, Victor E. Beagle, J. W.
l\{cl\tfenamin, F. ,V. Eberhardt, E. Stuart Smith, Richard L.
],inks and Alvin Friedlander, who 'vere duly elected, tried and
sworn in the mann,er prescribed by law, and after hearing the
evidence, arguments, of counsel and instructions of the Court
retired to their room to consult of their verdict, and after a
time returned into Court and rendered the following verdict,
to-wit: "We the Jury on the issue joined find for the Plaintiff in the sum of One Thousand Dollars".
Whereupon the defendants, by counsel, moved the Court
to set aside the verdict as contrary to the law and evidenc-e,
and grant a ne'v trial, which motion was continued by the·
Court.
page 81 } Corporation Court of the City of Alexandria, on
vVednesday the 8th day of J nne, in the year of our
.
Lord one thousand nine hundred and thirty-two:
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Supreme Court of Appeals of Virginia.
Present: The Honorable, William P. W oolls, Judge.

Georgie Hart, Plaintiff,
vs.
Metropolitan Life Ins. Co.
Law 2060.
This day came the parties by their attorneys and the motion of the defendant to set aside the verdict of the Jury
as contrary to the law and the evidence, to grant a new
trial or to enter jlulgement for the defendant, which said motion was duly argued and the Court desiring time to consider
the matter took it under advisement to render his decision at
a later date.
page 82 ~ Corporation Court of the City of Alexandria, on
.
Wednesday the 28th day of September, in the year
of our Lord, one thousand nine hundred and thirty-two:
Present: The Honorable, William P. Woolls, Judge.
Georgie Hart, Plaintiff,
vs.
,Metropolitan Life Insurance C01npany of Ne,v York.
':Phe Court having on the 8th day of June, 1932, taken under
advisement the motion of the defendant to set aside the verdict of the jury rendered on June 2, 1932, as contrary to the
law and the evidence and to grant a new trial, or to enter judgment for the defendant, and after due consideration, the
Court, being of the opinion that said motion should be overruled, doth overrule the same and doth adjudge and order that
the plaintiff do recover of the defendant the sum of One thou ..
sand dollars ($1,000.00) with interest thereon from the 2nd
day of Jnne, 1932, and the costs by her in this behalf expended, to which ruling of the Court in overruling the motions
made by the defendant, by its counsel, excepted.

And counsel for the defendant having indicated the intention of the defendant to apply for a writ of error to the Supreme Court of Appeals.
It is adjudged, ordered and decreed tha.t there be a stay of
execution in this cause for a period of sixty days in order
that the record may be prepared for presentation to the Suprenle Court of Appeals, upon the defendant, or someone for
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it, entering into bond with approved surety, in the sum of·;;
Two Hundred Dollars ($200.00) within ten days from this
date, conditioned as the la~ directs.
page 83 } NOTICE OF BILLS OF EXCEPTION ON BEHALF OF THE DEFENDANT.
To: Clyde B. Lanham and William Davis Butts,
Attor.neys of Record for Georgie Hart.
Please take notice that on the 3rd day of October, 1932, at
10 o'clock A. M., or as soon thereafter as I may be heard, I
shall tender to the Judge of the Corporation 0ourt of the City
of .Alexandria, Virginia, the Bills of Exception on behalf o.f
the defendant in the Case of Georgie Hart, Plaintiff, vs.
Metropolitan Life Insurance Company of New York, a corporation, Defendant, in which case final judgment has been rendered for the plaintiff.
MET~OPOLIT...'-\.N

LIFE INSURANCtE
COMPANY OF NEW YORK,
13y GARDNER L. BOOTHE, Attorney.
Service of the above notice is hereby accepted:
CJ.1YDE B. LANHAM,
\VILLIAl\ti DAVIS B·UTTS,
Attorneys for Georgie Hart.
pag·e 84 ~ NOTICE ~,OR TRANSCRIPT OF RECORD.
'ro : Clyde B. Lanham and vVilliam Davis Butts,
Attorneys of Record for Georgie Hart.
Take notice that on the 3rd da:y of October, 1932, the undersi~;ned will apply to the Clerlr of the Corporation Court of
the City of Alexandria, :Virginia, for a transcript of the record in the case of Georgie Hart, Plaintiff, vs. Metropolitan
Life Insurance Company of New York, a corporation, Defendant, for the purpose -of presenting said transcript to the
Supreme Court of Appeals of Virginia with a petition for a
'virt of error to .the judgment of said court rendered in said
cause on the 28th day of September, 1932.
Dated this 29th day of September, 1932.
GARDNE·R L. BOOTHE,
Attorney for Metropolitan Life Insurance
Company of New York.

I
• I

Supreme Court of Appeals of Virginia.
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Legal service of the above notice is hereby excepted this
28th day of September, 1932.
CLY·DE B. LANHAM,
WILLIAM DAVIS BUTTS,
Attorneys for Georgie Hart..
page 85
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Be it remembered that on the trial of this case
and after the jury had brought in a verdict in
favor of the plaintiff for the sum of One Thousan4 Dollars7
counsel for the defendant moved the Court in arrest of .judgment, for a stay of execution and for a new trial, and further
moved the Court to render final judgment for the defendant
on the ground that the verdict is contrary to the evidence
andjor without sufficient evidence to support it, which said motions were duly argued and taken under advisement by the
Court and which said motions were overruled by the Court and
final judgment rendered for the plaintiff on September 28,
1932, to which rulings of the Court overruling said motions
and in entering final judgment for the plaintiff the defendant, by its counsel, excepted and prayed that said exception
r.night be signed, sealed, enrolled and made a part of the record, which is accordingly done this 3rd ili_ly of October, 1932.
WM. P. WOOLLS, Judge.

Received Oct. 3, 1932.
WM. P. WOOLLS, Judge.

CLERK'S CERTIFICATE.
page 86 ~
I, Elliott F. Hoffman, Clerk of the Corporation Court for
the City of Alexandria, do certify that the foregoing is a
trne transcript of the record in the Snit of Georgie Hart vs.
The 1\Ietropolitan Life Insurance Company of New York, including all pleadings, testimonies and exhibits in the said
Suit, and the record of the Judgment entered therein.
I do further certify that due notice was served and accepted by Counsel of record for the Plaintiff and that suspension Bond was duly executed with approved surety.
Given under my hand this 8th day of October, 1932.
ELLIOTT F. HOFFMAN,
Clerk, Corporation Court of the City of
Alexandria, Virginia.
A Copy-Teste :

H. STEWART JONES, C. C.

INDEX
Pago
Petition. . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
Record. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . 21
Notice of Motion for Judgment. . . . . . . . . . . . . . . . . . . . . . . . 21 .
Copy of Insurance Policy............................ 22
Check..................•............................ 56
Evidence. . . . ...................... : . . . . . . . . . . . . . . . . 57
Charles Henry Honesty. . . . . . . . . . . . . . . . . . . . . . . . . . 57
Dr. Llewellyn Powell. . ................ 68-67-66-65-58
Dr. Walter Edward Beatty. . ........ 74-73-62-:61-60-59
Mrs. Edith Devers. .. ......................... 64-63
Dr. H. A. Latane.. . . . . . . . . . . . . . . . . . . . . . ... . . . . . 69-68
Georgie Hart. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 70
Joe Holmes. . . . ............................... 73-71
Dr. 0. D. Durant. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 75
Dr. John A. Proffitt. . ....................... 81-78-77
].Jetter from Dr. J. B. 'Voodson. . . . . . . . . . . . . . . . . . . . . . . 80
Instructions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 83
Verdict............................................. 93
,JudgiUent.. .. . . ....................................... 94
Notice............................................. 95
Certificate. . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 96

