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Record No.

1416

In the
Supreme Court of Appeals of Virginia
at Richmond

JOHN Q. RHODES, JR., RECEIVER, ETC.,
Plaintiff,
v.

ARTHUR WALTON, AND OTHERS,
Defendants.
FROM THE CffiCUIT COURT OF THE COUNTY OF FLUVANNA

"The briefs shall be printed in type not less in size than
small pica, and shall be nine inches in length and six inches
in width, so as to conform in dimensions to the printed
records along with which they are to be bound, in accordance with Act of Assembly, approved March 1, 1903; and
the clerks of this court are directed not to receive or file a
brief not conforming in all respects to the aforementioned
requirements.''
The foregoing is printed in small pica type for the information of counsel.
M. B. WATTS, Clerk.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 1416
JOHN Q. RHODES, JR., RECEIVER FOR THE STATE
BANK, COLUMBIA, .VIRGINIA, Plaintiff,
vs.

ARTHUR WALTON, G. P. HODGSON, S. W. SHELTON,
NASH P. SNEAD, C. R. SANDERSON, A. F. MOON,
JR., E. :NI. JORDON AND P. N. STONEMAN, Defendants.

To the Honorable Just·ices of the Supreme 'Court of .Appeal,s
of Virginia:

Your petitioner, John Q. Rhodes, Jr., Receiver for The
·state Bank, Columbia, Virginia, respectfully represents unto
the Court that he is aggrieved by a final judgment of the Circuit Court for the County of Fluvanna, rendered in the above
styled action at law on the 24th day of August, 1932, at a regular term of the said Court, which will more fully appear from
a transcript of the record of said suit exhibited herewith and
made a part of this petition.
This action was brought by the said Receiver against the
.said Arthur vValton and others, defendants, by a notice of motion for judgment, returnable to February 22nd, 1932, in said
Citcuit Court to recover on a bond· for the sum of $·25,000.00,
/e-xecuted by the said defendants ·who were officers and direc.- tors of the said bank at the request of the State Commissioner of. Banking and Insurance under the provisions of the
Virginia Banking Act. 1\L E. Bristow, the said State Commisf?.ioner of Banking, deen1ing the capital of the said bank to
have been impaired, or in danger of being impaired, to the
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extent of $25,000.00, required the said officers and directors
of the said bank to execute the said bonq on October 14th,
1930, in order to keep the said bank open. (R., 96-97.) The
bond sued upon reads as follows :

''l{NOvV ALL 1\iEN BY THESE PRESENTS, That we,
the undersigned in consideration of the sum of Ten Dollars
($10.00) to each of the Signatories hereto, the receipt of which
by each is hereby acknowledged, are held and firmly bound
unto The State Bank, Columbia, :Virginia, in the just and full
sun1 of Twenty-five Thousand Dollars ($25,000) whereof, each
obligor binds himself, severally, his heirs, personal representativ€s and assig·ns by this obligation, and hereby each obligor
,
also waives his homestead exon1ption.
''The condition of this obligation is ~uch that whereas, upon
an examination of the said The State Bank, the State Corporation Commission, through its Commissioner of Insurance
and Banking, has ascertained tl1at the capital of the said The
State Bank, has been or is in danger of being in1paired to the
extent of Twenty-five Thousand Dollars ($25,000) more or
less, and,
"Whereas, also the obligors herein being officers and elirectors of the said The State Bank, and as such, being charged
with the adn1inistration, 1nanagement and operation of the
said The State Bank, and are desirous of guaranteeing and
maintaining· the safety and solvency of it, and more especially
of indemnifying· and saving· harn1less its depositors and other
creditors, fr01n any loss or damage resulting from the inlpairment of its capital or any other irregularities as aforesaid, do hereby waive notice from the said State Corporation
Cmnmission as provided in Section 53 of the Virginia Banking Act and covenant and ag-ree with the obligee herein to indemnify and save harmless, any depositor or other creditor
of the said The State Bank, against any loss or dan1age by
reason of the irnpairment of capital or any other irregularities
within thirty days after demand made, and agree also that in
the event of a breach that suit may be maintained ag·ainst any
one, all or an intermediate nu1nber of the obligors herein,
according to circumstances 'vithout joining all in such suit.
''Now therefore, if each of the said obligors herein shall
inclmnnify, save harmless and n1ake good any loss or danlag·e, resulting frmn impairment of capital or any other irregularities. as aforesaid, within thirty days after demand
made, this obligation shall be null and void, otherwise to renlain in full force and virtue.
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"\Vitness the following s-everaL signatures and seals at Cohtnlbia, v-rirginia, this 14th day of October, 1930.

"ARTifUR \VALTON
A. F. ~lOON, JR..
P. N.

STO~E1IAN

E. 1\I. .TORDON
S. W. SHEL':.PON
G. P. I-IODGSON
NASH P. SNEAD
C. R. SANDERSON

(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)"

The said bond was delivered upon its execution to the said
l\L E. Bristow·. The said bank continued to operate until December 11th, 1930, 'vhen it was closed by the State Corporation Comn1ission through its said Conunissioner, and the said
Rhodes was duly appointed Receiver for the said bank on
December 15th, 1930. (R., 19-20.) The said bond 'vas delivered by the said Bristow to the said R.eceiver on December
15th, 1930. (R.. 25.) In accordance with the provisions of
the bond the said Receiver after he· had ascertain~d that the
capital of the bank had been impaired to the extent of $25, ..
000.00 or 1nor-e, called upon the obligors in said bond for the
payment thereof; and the bond not having been p~id, this action was instituted.
1}pon the n1otion of plaintiff, by counsel, an order "Tas eutered February 22ncl, 1932, requiring the defendants to file
their grounds of defense. (R., 4.) And in compliance with
said order the defendants filed the following grounds of defense:

"In obedience to an order in the above captioned cause on
the 22ncl day of February, 1932, th-e defendants make the following staten1ent of their grounds of defense to said action:
'' (1) The plaintiff, when p1·operly authoriz·ed by the Court
of his appointment, is clothed with only such rights of action
·ns n1ip;ht have been n1aintainecl by The State Bank, Columbia,
Va., the equities of the said hank whose right of aetion the
plaintiff purports to represent, are not such as to entitle him
to sne and recover from these defendants on the bond set forth
in the notice of motion.
'' (:2) No authority has been conferred upon the plaintiff in
l1is representativ-e capacity as Receiver, by the Court of his
appointrnent, to prosecute this action.
,·, (3) The bond sued on was delivered in escro'v to the Hon-
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orable M. E. Bristow, Chief Examiner of Banks of ;virginia,
to be delivered to the said bank only in the event of a loss sustained by the bank during- the period intervening between the
· date of the execution of the bond and the date of a contemplated mer.ger of the said The State Bank, Columbia, with the
State Bank of Louisa, or, the date of the failure and abandonnlcnt of all negotiations for the merger.
" ( 4) The said The State ·Bank of Columbia, was closed by
the Chief Examiner of Banks before the said merger was effective, and before negotiations for the merger had failed, and
while they were still in progress, negotiations having been
abandoned only after the closing of the bank. No loss was sustained by the bank between the date of the execution of the
said bond and the date of the closing of said bank, and th~
delivery of the said bond bv the said Bank Examiner to tl1e
Receiver, after the closing of the bank, was in violation of the
condition upon which the bond was delivered in escrow, and it
was, therefore, never delivered as a completed and binding
obligation, and no action will lie thereon.

''A. E. STRODE
GEORGE E. ALLEN"
-

(Counsel)

·At the opening of the case and before any evidence was introduced, counsel for plaintiff called the attention of the Court
to the fact that no pleas had been filed by the defendants,
whereupon counsel for defendants stated that they were pleading the genera.! issue, but no written plea was filed, (R., 18-19)
and the grounds of defense were not sworn to. (R., 16.)
The evidence showed that at the time the bank was closed
and- at the time of the institution of this action the said bank
had sustained losses in excess of $100,000.00, (R., 22-23). The
defendants offered no evidence to show that such loss had not
been ·sustained, but they contended that the bond, in question,
was delivered by the obligors to Mr. I\1:. E. Bristow in escrow
to be delivered by the said Bristow only in the event of a loss
sustained by the bank during the period intervening between .
the date of the execution of the bond and the date of the consummation or abandonment of negotiations for the merger of
the said The State Bank with the Bank of Louisa, or the date
of the closing of the said The State Bank, and that no loss was
sustained by the said The State Bank during said period.
M. E. Bristow testified that the bond, in question, was not
delivered to him in escrow, and that there were no conditions
attached, except those that were set out in the bond itself.

--~
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The defendants testified that the said bond was delivered in escrow, thoug·h their testimony varied somewhat as to the terms
of the alleged escrow.
Upon the trial of the case the jury found a verdict in favor
of the defendants, which verdict the plaintiff, by counsel,
moved the said Court to set aside on the grounds assigned and
appearing in the record, but the Court overruled the motion
and entered up judgment for the defendants as aforesaid.
upon to show reversibl~ error. The fourth Certificate of Exception. In the argument before this Court all of these assigntnents of e_rror, with the exception of the fourth, are relied
upon to show r.eversable error. The fourth Certificate of Exception will not be argued as that covers the same principle
as the third Certificate of Exception. Exceptions # 1, 2 and
7 will be considered in the first assignment of error below.

. FIRSrr .ASSIGNMENT OF ERROR.
Petitioner respectfully submits that the Court erred in
overruling the motion of the plaintiff to set aside the verdict
as contrary to law aJtd evidence for the following reasons:
The bond sued upon obligated the obligors therein to indemnify and save harmless the depositors and creditors of the
bank against any loss or damage by reason of the impairment
of. the capital stock to the extent of $25,000.00. The Receiver
testified tl1at between the date the bond was executed and delivered to Bristow and the date the bank was closed that the
hank had seYeral new depositors who were still depositors of
the bank at the time it was closed and that such new depositors
had on deposit with the said bank on the date it was closed
the sum of approxin1ately $1,600.00. (R., 23-24.) The said
witness also testified that during said period intervening between the execution of the bond and the closing of the bank
that there were deposits made with said bank by depositors
which were not checked upon during said period aggregating
$7,348.53. (R.. , 148.) The witness further testified that under
the then existing conditions the bank upon liquidation would
pay its depositors a dividend of about 25%. (R., 149.) This
cvidenr,e was not controverted in any manner.
The Court, mnong its instructions, gave the following:
''The Court further instructs the jury that even though you
may believe fron1 the evidence that the bond sued upon was
de~ivered in escrow to l\L E. Bristow, yet if you further believe
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from the evidence that any depositor, or depositors, of The
State Bank sustained any loss by reason of the bank remaining open for business fron1 October 14th, 1930, to December
llth, 1930, you will find for the plaintiff." (R., 159-60.)
Even assuming that the bond, in question, \vas delivered to
lVIr. Bristow in escrow as contended by def.endants, it appears
as a matter too plain for argun1ent that the depositors re. ferred to in the testimony above noted sustained losses by
reason of the bank remaining open from October 14th to December 11th, 1930, and that under the instruction of the Court
the jury should have found a verdict in favor of the- plaintiff,
and that, therefore, the Court erred in failing to set aside the
verdict as contrary to the law and the evidence.
SECOND ASSIGNMENT OF ERROR.
During the progress of the trial of the case G. P. Hodgson,
a witness introduced on behalf of the defendants, was asked
the following question by counsel for the defendants:
"Q-22. It is in the evidence that all signed this bond, except
Mr. Turner, when that bond was sig11ed and delivered to Mr.
Bristow, in what event was it to be used 1''
To w'hich the witness answered :
"That if the directors did anything between that time and
the closing of the negotiations with Louisa to make the bank
in worse condition than it was on that day, that the bond would
become effective, otherwise it would not.''
Subsequently during the trial of said case and before it was
submitted to the jury, counsel for plaintiff moved the Court to
strike out and exclude said evidence on the grounds that the
said testimony and evidence was not covered by the pleadings and was not admissible under the grounds of defense filed
in this case. But the Court overruled said motion and permitted the said evidence to be introduced to and considered by
the jury, to which plaintiff excepted. (Certificate of Exception #3, record, pag·e 163.)
\Ve submit that the Court erred in overruling this motion.
It will be observed that under the grounds of defense filed
in this case the defendants clahued that the bond, in question,
was delivered in escrow to l.Vlr. Bristow to become operative
in the event that any loss was sustained during the period nientioned in said grounds of defense. 'fhe defendants undertake
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by the evidence above to restrict this liability solely to a loss
caused by the directors of the bank. It is apparent that this
rnakes an entirely different def-ense from those set up in the
gTounds of defense, and is a con1plete departure from the ist;ues joined under the grounds of def-ense filed. Let us illus1rate a sintilar proposition: The evidence in this case disclosed
that the Garrett Ltunber Company owed the State Bank quite
a large note. SnPJJose upon the trial of the case, under the
grounds of defense filed, the defendants had offered evidence
to show that the bond sued upon was delivered in escrow upon.
the condition that it was to bocon1e operative only in the event
that a loss was sustained by the bank on the Garrett loan during said period. Obviously .no such change of front could or
should be penni tted, and such evidence would be excluded.
'Jlhe object of requiring the defendant to file his grounds
of defense is to give the plaintiff notice of what the defense
will be. and in order tl1at he may not be taken by surprise,
and the law does not permit the defendant to set up a defense
different from those stated in his grounds of defense; he is
confined to the issues made up thereby, and he cannot be permitted to introduce evidence to make a diff.erent defense, and
thereby escape the issues joined. Burks' Pleading and Practice, Sec. Ed., p. 582. And if the defendant introduces evidence
not covered by the grounds of defense and no objection is
n1ade to the evidence at the tune of the introduction, the
ren1edy of the plaintiff is ·to move the Court to strike out
and exclude such evidence before the case is submitted to the
jury. Duncan vs. Ca-rson,, 127 .Virginia, pp. 318-319. The
Court can very readily see that the jury could have concluded
that the evidence showed that the bank sustained a loss during the period from October 14th to December 11th, 1930, and,
therefore, under th~ instructions of the Court would have been
bound to have found a verdict in favor of the plaintiff; but
when the Court permitted this testimony of lVIr. Hodgson to
be considered by the jury, ·it is evident that the jury could
have taken the vie'v that the bond was delivered in escrow to
become operative only in the event that' the directors of the
bank did something· during the period indicated to cause a loss.
There is no way that the Court can deterinine that the jury
did not consider this evidence and find their verdict for the
defendants based upon this testimony, but rather, in view of
all of the evidence in the case, is almost forced to conclude
that the· jury" could have arrived at the verdict rendered solely
upon the the.ory presented by this testin1ony.

----------~~-
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THIRD ASSIGNMENT OF ERROR.
The Court erred in overruling the motion of the plaintiff at
the conclusion of the evidence to strike out and exclude all of
the parole testimony offered for the defendants which tended
to show that the bond sued upon was delivered to Mr. Bristow in escrow, on the grounds that no issues were made up in
the case; as set forth in ·plaintiff's Certificate of Exception

#5.

.

This is a suit on a sealed instrument. There was not writ"ten plea filed in behalf of the defendant, and the grounds of
defense were not s'vorn to. The general issue in such case
would be a plea of non est jact1-tm. By the provisions of Section 6124 of the Code no plea of no·n est factum may be re• ceived unless it is verified by oath. Burks' Pleading and Practice, Sec. Ed., page 88. Judge Burks, in discussing what defenses may be made to motions and the manner of making
them at page 236, says : ''as Section 6124 provides that no
plea of non est factu.m shall be received unless it be verified
by oath, where a defendant to a motion oii a sealed instrument wishes to n1ake a defense which, if formally pleaded,
would be shown under non est factum,"he must verify such defense by affidavit duly filed.''
The case of Bunch vs. Flu.va'l~na County, 86 Virginia, page
452, is in conflict with this principle; but in discussing that
case Judge Burks, in his Pleading and Practice, page 235236, says that the case is in conflict with the rule laid. down in ·
P'reston vs. Salem Trnprovement Co1npany, 91 Virginia, page
583, and in Gordon vs. F'ltllzkhouser, 100 ,Virginia, page 675.
And Judge Burks, in discussing the Bunch case, says: ''The
Oourt apparently overlooked the fact that in a regular action,
it would have been necessary t? verif! the -plea by affidavit."
FOURTH .A.SSIGN1\IENT OF ERROR.

The plaintiff, by his instruction #3, asked the Court to
charge the jury that the burden was upon the defendant to
prove by a preponderance of the evidence that the bond sued
upon was delivered to Mr. Bristow in escrow, with the express
agreement that said bond was to become operative only in the
event that a· loss was sustained by the bank between the date
of the bond and the date of the termination of the merger negotiations between The State Bank and the Bank of Louisa,
and that the burden was also upon the defendant to prove
that no loss occurred during· said period and that such_ evi-
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dence must. be clear, unequivocal and convincing. This instruction the Court refused to give, but amended the sam-e by
striking out said word "express", and also striking out the
words ''and the burde-n is also upon the defendant to prove
that no loss occurred during said period", and gave th:e instruction after eliminating tl.lese provisions.
The Court erred in striking out the words ''and the burden
is also upon the defendant to prove that no loss occurred
during said period", as set forth in his Certificate of Exception # 6. The result of eliminating this part of said instruction was to relieve the defendants of the burden of proving
that the condition of the alleged escrow had ·not been p-erformed. In this case the bond sued upon is complete upon its
face and was in possession of the party for whom it was intended at the time of and long prior to the institution of· this
suit. The defendants are denying liability on the ground that
the bond was not properly delivered as the alleged conditions
of the alleged escrow had not been performed. The fact that
the bond is complete upon its face and is found in possession
of the party for whom it is intended raises the presumption
that the bond has been properly delivered and places the burden of proving that the bond has not been properly delivered
upon the party alleging such. In discussing "Escrow""Pleading and Proof"-10 R. C. L., page 642, it says: "In
pleading an escrow it is necessary to aver the condition upon
which the deed was executed. As already seen it is usually
held that if the-grantee in a deed placed in escrow gets pos. s·ession of the instrument surreptitiously, or on any other
terms than by futfi1ling the conditions, there has not been a de-·
livery with the assent of the grantor, and the grantor desiring to a void on this gTound may do so, under the plea of
non est fact~tm. Where the issue is as to the delivery of an
escro,v, the grantor who alleges non-performance has the onus
of proving non-delivery.'' And Corpus Juris, Volume 21, page
895, paragTaph 43, says: "Where an instrument deposited
as an escrow is found in the possession of the party for whom
it was intended, it is presumed to have been properly delivered; but such evidence may be rebutted by direct proof.''
Because of the errors heretofore pointed out in the record
of the said judgment your petitioner prays that a writ of error
and s11,persedeas be awarded your petitioner, and that on the
hearing of said cause, said judgment of the said Circuit Court
of tl1e County of Fluvanna be reviewed and reversed. And
they will ever pray, etc.
Your petitioner certifies and avers that a copy of this petition has been mailed on February 17th, 1933, to Col. Aubrey
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E. Strode, at .Amherst, Virginia, and a copy hereof, also mailed
to Mr. George E. Allen, at Richmond, Virginia, these gentlemen being counsel of record representing defendants. ·
Counsel for petitioner desires an opportunity to state orally
reasons for reversing the decision complained of.
Respectfully submitted,
JOHN Q. RHODES, JR.,
Receive1· for the State Bank, Columbia, Va.
By vV. EARLE CRANK:, Attorney.

W. EARLE CRANI<:,
JOHN Q. RHODES, JR., p. p.
We, W. C. Bibb and W. Earle Crank, attorneys practicing
in the Supreme Court of Appeals of .Virginia, do certify that
in our opinion the Circuit Court of the County of Fluvanna,
Virginia, committed errors in the course of the trial of the
case and in the judgment rendered therein, August 24th, 1932,
in the above entitled cause and referred to in the above petition and record therewith attached, and for which errors the
same should be reviewed and reversed.
Given under our hands this 17th day of February, 1933.
W. C. BIBB,
vV. EARLE CRANI{.
June 26, 1933. Writ of error and supe·rsedeas awarded by
·
the court. Bond $300.
Received July 5, 1933.
~I.

B. 'VATTS, Clerk.

RECORD
John Q. Rhodes, Jr., Receiver for the State Bank of Columbia,
·virginia, Plaintiff,
vs.
Arthur Walton, G. P. Hodgson, S. W. Shelton, Nash P. Snead,
C. R. Sanderson, A. F. Moon, Jr., E. lVI. Jordon and P. N.
Stoneman, Defendants.
TRANSCRIPT OF RECORD.
Pleas before the Circuit Court of the Couty of Fluvanna
at the Court House thereof on Wednesday the 24th day of
Aug·ust, 1932, and in the 157th year of the Commonwealth.
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Be it remembered that heretofore, to-wit: On the 6th day
of February 1932, came Jno. Q. Rhodes, Jr., Receiver for the
State Bank, Columbia Virginia and fil-ed his notice of motion
for ·Judgentent, w·hich notice of motion is in the following
words and figures, to-wit:
State of Virginia,
County of Fluvanna, to-wit:
To Arthur Walton, G. P. Hodgson, S. vV. Shelton, Nash P.
Snead, C. R. Sanderson, A. F. 1\IIoon, Jr., E. M. Jordon &
P. N. Stoneman.
You, and each of you, are hereby notified that on the first
day of February term of Fluvanna Circuit Court, that being
February 22nd, 1932, at 10:00 o'dock A.M. or as soon thereafter as counsel may be heard, the undersigned, John Q.
Rhodes, Jr., Receiver for the State Bank, of Columbia, Virginia, shall move the said Court for a judgment against you,
and each of you, for the sum of Twenty-five Thousand Dollars ($25,000) \vhich amount is due and owing by each of you,
Jointly and severally, to the said The State Bank of Columbia, and to the said John Q. Rhodes, Jr., as Receiver for the
said The State Bank of Columbia~ Virginia, on account of a
certain indemnifying Bond given by you to the said Bank,
dated October 14th, 1930, which said bond is in the following
words and figures, to-wit:
''KNOvV ALL ~:lEN BY THESE PRESENTS, 'That we,
the undersigned in consideration of the sum of Ten Dollars
($10.00) to each of the Sig11atories hereto, the receipt of which
by each is hereby acknowledged, are held and firmly bound
unto The State Bank, Columbia, ~Virginia, in the just and
full sun1 of Twenty-five Thousand Dollars ($25,000) whereof,
each obligor binds himself, severally, his heirs, perpage 2 ~ sonal representatives and assigns by this obligation,
and hereby each obligor also waives his homeste_ad
·
exemption.
The condition of this obligation is such that whereas, upon
an examination of the said The State Bank, the State Corporation Commission, through its Commissioner of Insurance
and Banking, has ascertained that the capital of the said The
State Bank, has been or is in danger of being impaired to the
extent of rrwenty-five Thousand Dollars ($25,000) more or
less, and,
\Vhereas, also the obligors her~in being officers and direc-
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tors of the said The State Bank, and as such, being charged
with the administration, management and operation of the
said The State Bank, and are desirous of guaranteeing and
maintaining the safety and solvency of it, and more especially
of indemnifying and ~aving ha_rmless its depositors and other
creditors, from any loss or ·damage resulting from the impairment of its capital or any other irregularities as aforesaid, do hereby waive notice from the said State Corporation
Commission as provided in section 53 of the Virginia Banking Act and covenant and agree with the obligee h-erein to indemnify and ~ave harmless, any depositor or other creditor
of the said The State Bank, ag·ainst any loss or damage by
reason of the impairment of capital or any other irregularities
within thirty days after demand made. and agree also that
in the event of a breach that suit may be maintained against
any one, all or·an intermediate number of the. obligors herein,
according to circumstances without joining all in such suit.''
''Now therefore, if each of the said obligors herein shall
indemnify save haqnless and make good any loss or damage,
resulting from in-pairnient of capital or any other irregularities as aforesaid, within thiity days after demand made, this
obligation shall be null and .void, otherwise to remain in full
force and virtue.
·
page 3

~

''Witness the following several signatures and
seals at Columbia, ;virginia, this 14th day· of Octo-

ber, 1930.

'.

I.

-

!·

I;

ARTHUR WALTON
A. F. IYIOON, JR.
P. N. STONEMAN
E. lL JORDON
S. W. SHELTON
G. P. HODGSON
NASH P. SNEAD
C. R. SANDERSON

(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)
(Seal)"

The undersigned also states and alleges that the capital
and other assets of said bank at the time it was placed in the
hands of said Receiver, had been impaired to the extent of
more than Twenty-fiv.e Thousand Dollars ($25,000) and still is·
so impa:ired; that the depositors of said Bank have suffered
loss and damage to the extent of more th~n twenty-five Thousand Dollars ($25,000) resulting from the impairment of the
capital and other assets of said Bank.
The undersigned further alleges that demand has been made
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of you, and each of you, by him as Receiver for said Bank, for
the payment of said bond, and that more than thirty days
have now expired since such demand has been made by him
of you, and each of you, for the payment of said bond, but that
none of you have paid the said bond, or any part thereof, and
that that the whole of said bond is now due and owing by you,
and each of you, as aforesaid.
The undersig·ned further alleges that the said Arthur Walton, G. P. Hodgson, and S. W. Shelton are residents of the
County of Fluvanna, Virginia.
Therefore, the undersigned shall at the time and place aforesaid, move the said Court for a judgment against ypu, and
each of you, for the sum of Twenty-five Thousand Dollars
($25,000).
Respectfully_ yours,
JNO. Q. RHODESt JR.,
Receiver for the State Bank of Columoia, 1Va.
By Counsel.

-JOHN Q. RHODES, JR.,
W. EARL CRANI{, P. Q.
page 4}

At a Circuit Court of Fluvanna County held at
the Court House thereof on Monday the 22nd day
of February, in the year of our Lord one thousand nine hundred and thirty two and in the 156th year of the Commonwealth:
Present: Hon. Bennett T. Gordon, Judge.

,Jno. ·Q. Rhodes, Receiver
vs.
Arthur Walton, et als.
Upon n1otion of the attorney for the plaintiff the defendants are required to file their grounds of defense :within thirty
days from this date. On the motion for the plaintiff by counsel this case having been set for trial for second day of April
Term 1932.
page 5 }

At another day, to-wit:

At a Circuit Court continued and held for Fluvanna County
at the Court House thereof on the 26th day of April, 1932,
and in the :1fi7th year of the Common,vealth.
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Present : Hon. Bennett T. Gordon, J udg·e.
John Q. Rhodes, Jr., Receiver for the State Bank of Columbia, Virginia, Plaintiff,
vs.
Arthur Walton, G. P. Hodgson, S. W. Shelton, Nash P. Snead,
C. R. Sanderson, A. F. Moon, Jr., E. M. Jordon and P. N.
Stoneman, Defendants.
This day came the parties by their attorneys and it appearing that the notice of motion has been duly executed and returned to the Clerk's Office as required by law, the defendants
pleaded the general issue to said n1otion, the grounds of defense or defendants having been filed heretofore:
And thereupon canie a jury to-,vit: Geo. Houchens, C. },.
Snoddy, S. E. Beal, R. C. Omohundro, Wallace Haden, E. 0.
Diggs and W. C. To,vles, who were sworn the truth to speak
upon the issue joined, and having· partly heard the evidence
adjourned until tomorrow morning at 10 o'clock.
At another day

to~·wit:

At a Circuit Court continued and held for Fluvanna County,
at the Court hous-e thereof on vV ednesday April 27th, 1932,
and in the 1fi7th year of the Commonwealth.
Present": Ron. Bennett T. Gordon, Judge.
John Q. Rhodes, Receiver for the State Bank of Columbia,
~Virginia,
.
vs.
A.rthur Walton, et als.
This day again came the parties by their attorneys and in
.
person, and the same jury as on yesterday being
page 6 ~ present and polled.
And the Jury having further heard the evidence introduced,
were adjourned until tomorrow morning at 10 o'clock.
At another day to-wit:
At a Circuit Court continued and held for Fluvanna County,
at t.he Court House thereof on Thursday April 28, 1932, and
in the 157th year of the Commonwealth.

John Q. Rhodes, Jr., v. .Arthur Walton, et als.

15

Present : Hon. Bem1ett T. Gordon, Judge :
John Q. Rhodes, Jr., Receiver for the State Bank of Columbia,
Virginia,
.vs.
Arthur ~Valton, et als.
This day again ca1ue the parties by their attorneys and in
person, and the same jury as on yesterday being present and
polled.
.
And the said jury having fully heard the evidence and ·argument of counsel retired to their room to consider of their
verdict and after some tilne returned into Court and rendered
the follo,ving verdict to-wit: "We the jury find for the defendants" E. 0. Diggs, W. C. Towles, G. W. Houchens, C. F.
Snoddy, Wallace Haden, S. E. Beal, R. C. Omohundro, Forelnan.
Thereupon the plaintiff moved the Court to set aside the
verdict on the following grounds:
. (1) On the g-rounds that the verdict is contrary to the law
and the evidence.
(2) For misdirection by the Court to the jury in giving instructions offered by the defendants which should not have
been given an<l refusing instructiQns offered by the Plaintiffs
which should have been given.
page 7 ~
(3) To adn1itting evidence in.behalf of the defendants which should not have been admitted and ex. .
eluding evidence offered on behalf of the Plaintiff, which
should have been admitted.
· ( 4) In refusing and. overruling the motion of the Plaintiffs
to strike out and exclude evidence admitted on behalf of the
defendants.
( 5) For the failure of the Court to strike out and exclude
all of the oral testimony offered on behalf of the defendants
which tended to sho"r that the bond in question was delivered
in escrow on conditions not set forth in the grounds of defense
or in the pleadings of the defendants and in overruling the
1notion of counsel for the plaintiffs to strike out and exclude
said evidence.
(6) In permitting the defendants to introduce parole testimony in support of their grounds of defense which were not
sworn to, and in support of an alleged general issue when n9
plea of non est {actu~m duly sworn to had. been filed in this
cause, and in overruling the n1otion of the counsel for Plaintiff to strike out and exclude said testimony, after it had been
admitted.
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(7) For the f~ilure to give the plaintiffs an opportunity to
examine the Jury on their void dire before they were sworn.
Which motion is continued until the first day of next term
for.arg11ment.
At another day to-wit: The day and date in the ·caption
mentioned.
At a Circuit Court held for Fluvanna County at the Court
House thereof on Wednesdav the 24th day of August 1932,
and in the 157th year of the Commonwealth.
_ Present: Hon. Bennett T. Gordon, Judge:
page 8 ~ Jno. Q. Rhodes, Jr., Receiver for the State Bank of
Columbia, ·Virginia, Plaintiff,
- vs.
Arthur Walton, G. P. Hodgson, S. W. Shelton, Nash P. Snead:,
C. R. SandersonJ A. F. MoonJ Jr.J E .. M. Jordon & P. N.
Stoneman, Defendants.
·
This day again came the parties, plaintiff and defendants,
by their Attorneys. And the Court having considered the
motion heretofore made by the plaintiff to set aside the v-erdict
as : ''·(a) Contrary to the law and evidence ; (b) For misdirection by the Court to the jury in giving instructions offered ·
by the def-endant, which should not have been given, andrefusing instructions offered by the plaintiff, which should have
been given; ·(c) For. admitting evidence, in behalf of the defendant, which should not have been admitted, and excluding evidence offered on behalf of the plaintiff, which should
have been admitted; (d) In refusing and overruling the motion of the plaintiff to strike out and exclude evidence admitted
on behalf of the defendants; (e) For the failure of the Court
to strike out and exclude all of the oral testimony offered on
behalf of the defendants, which tended to show that the bond
in question was delivered in escrow on conditions not set
forth in the grounds of defense, or in the pleadings of the
defendants, and in overruling the niotion of counsel for the
plaintiff to strike out and exclude said evidence; (f) In permitting the defendants to introduce parole evidence in support of their grounds of defense, which were not sworn to,
and in support of an alleged general issue, when no plea of
non e.~t factum duly sworn to, had been filed in this case, and
in overruling the motion of cou_nsel for plaintiff to strike out
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and exclude said testimony after it had been admitted; (g)
For the failure to give the plaintiff an opportunity to examine
the jury on their voir dire before they were sworn''; over- .
ruled the said motion, to which ruling of the Court, the plaintiff by counsel excepted.
Therefore it is considered by the court that the
page 9 ~ plaintiff take nothing from the defendants and that
the defendants go in mercy, etc., and recover of the
plaintiff their costs in this behalf expended.
The plaintiff .by counsel having indicated an intention to
apply to the Supreme Court of Appeals of :VIrginia for a writ
of error and supersedeas upon his motion, it is ordered that
the judgment this day rendered in this proceeding be suspended for a period of 60 days from this date, in order to enable the plaintiff to file his bills of exceptions and to apply for
a writ of error and s·upersedeas, upon condition that plaintiff, or some one for him, enter into a bond before the Clerk
of this Court 'vithin 30 days from this date in the penal sum
of $100.00 with surety to be approved by said Clerk and conditioned according to law.
page 10

~

To lVIr. Aubrey Strode and lVIr. George E. Allen;
Attorneys of Record for P. N. Stoneman, S. W.
Shelton & others, the case of Rhodes, Receiver, for the State
Bank, Columbia, Virginia, against E. M. Jordon, Arthur
Walton, P. N. Stoneman & others, in the Circuit Court of
Fluvanna County:

You are hereby notified that on Friday, October 21st, 1932,
at 10:00 6 'clock A. M., at Amherst Courthouse, Virginia. I
tender certificates, certifying the evidence and the instructions
under Section 6253 of the Code of Virginia, in the case of John
Q. Rhodes, Jr., Receiver for The St~te Bank, Columbia, Va.,
vs. Arthur Walton. P. N. Stoneman, S. W. Shelton, G. ·P.
Hodgson, Nash P. Snead, C. R. Sanderson, A. F. Moon, Jr.,
and E. M. Jordon, which will be presented for the signature
of the Judge of Fluvanna Circuit Court.
Given under my hand this 17th day of October, 1932.
JOHN Q. "RHODES, JR.,
Receiver for the State Bank, Columbia, ;virginia.
By W. EARLE CRANK, Counsel.
Received the above notice by registered mail this 19th day
of October 1932.
AUBREY E. ·STRODE, Atty.
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page 11 }- To Mr. Aubrey Strode and ~Ir. George E. Allen,
Attorneys of Record for P. N. Stoneman, .S.
W. ,Shelton & others, in the case of Rhodes, Receiver, for the
State Bank, Columbia, Va., vs. E. l\1:. Jordon, Arthur Walton, P. N. Stoneman & others, in the Circuit Court of Flu·
vanna County :
You are hereby notified that on Friday, October 21st, 1932,
at 10:00 o'clock A·. M. at Amherst Courthouse, Virginia, I will
tender certificates, certifying the evidence aud the instructions
und.er Section 6253 of the Code of Virginia, in the case of
John Q. Rhodes, Jr., Receiver for The .State Bank, Columbia,
Va., vs. Arthur Walton, P. N. Stoneman, S. W. Shelton, G. P.
Hodgson, Nash P. Snead, C. R. Sanderson, A. F. 1\IIoon, Jr.,
and E. 1\II. Jordon, which will be presented for the signature of
the Judge of Fluvanna Circuit Court.
·
Given under my hand this 17th day of October, 1932.
JOHN Q. RHODES, JR.,
Receiver for the State Bank, Columbia, V a.
By W. EARL CRANK, Counsel.
I executed the above notice by deliverying a copy thereof
in writing· to Aubrey E. Strode in person in Amherst County
on the 19th day of October, 193~.
A. D. WATTS,
Sheriff Amherst County.
By B. L. STINNETT, D. S.
page 12 }Lynch burg, Virginia
October 19, 1932.
W. Earle Crank, Esq.,
Attorney-at-law,
!Jouisa, Virginia.

My dear Sir :After you telephoned me this morning your registered letter of the 17th. inst., was delivered by the n1ail carrier and
I have noted my receipt of the notice therein contained as
appears thereon, here,vith re-enclosed.
With regards and best wishes, I am,
,Very truly yours,
AUBREY E. STRODE.
AES/D
Encl.

,John Q. R.hodes, .Jr.• v. Arthur Walton, et als.
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October 17th, 1932.

Col. Aubrey E. Strode,
Attorney-at-Law,
Lynchburg, Virginia ..
Dear Col. Strode :
I am enclosing to you herewith, a notice of my application
to be made to Judge Gordon, at Amherst, on next Friday, Oct.
21st. 1932, at 10 :00 A. 1f., tendering certificates, certifying the
evidence and the instruction in the case of Rhodes, Receiver
for the State Bank. Columbia, Va., vs. .A.rthur Walton &
oth~rs. Will you please acknowledge service of this notice,
and send it to me ·by return mail.
I am also notifying 1\{r. Allen. I have communicated with
Judge Gordon, and he has agreed to take the matter up at that
time. I thought Amherst 'vould be more convenient for you
than Lovingston.
Thanking you for your prompt attention, and with kind
personal regards, I am,
. ~ery truly yours,
WEC/P
Enc. 1.
page 14}

October 19th. 1932.

Col. Aubrey E. Strode,
Attorney-at-Law,
Lynchburg, Virginia.
Dear Col. Strode:
I am enclosing to you herewith, copies of certificates of exceptions No.2, 3, 4, 5 and 6, which I will tender to the Judge
at Alnherst, on the 21st. I am sending you these in order that
you may look over them before the appointment. Certificate
No. 1, will cover the evidence introduced. I may have one
or two other certificates covering objection to instruction
given and evidence introduced, but have not prepared them.
Please bring these certificates with you to Amherst.
With kind regards, I am,
Yours truly,
\VEC/P
Encs.
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page !5 } Mr. George E. Allen,
.Attorney-at-Law, ·
Richmond, Virginia.
Dear Mr. Allen:
I am enclosing to you herewith, a notice of my application
to be made to .Judge Gordon, at Amherst, on next Friday, Oct.
21st, 1932, at 10:00 o'clock A. M. Tendering certificates, certifying the evidence and the instructions in the case of Rhodes,
Receiver for The State Bank, Columbia, 1Va. vs. Arthur Walton & others. Will you please acknowledge service of this notice and return it to me by mail.
I am also giving notice to Col. Strode. I have communicated
with Judge Gordon and he has agreed to take the matter up
at that time.
Thanking you for your immediate attention, and with kind
personal· regards, I am,
"IVery truly yours,

I

WEC/P
Enc. 1.
page 16
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CERTIFICATE OF GROUNDS OF DEFENSE.

I certify that the grounds of defense filed by counsel for
defendants in the suit of John Q. Rhodes, Jr., Receiver for the
State Barik vs. Arthur Walton et als. in the Circuit Court of
Fluvanna County, are as given below:·

B. T. GORDON,
Judge, Fluvanna Circuit Court.
In obedience to an order in the above captioned cause on
the 22nd day of February, 1932, the defendants make the following statement of their grounds of defense to said action:
(1) The plaintiff, when properly authorized by the Court,
of his appointment, is clothed with only such rights of action
as might have been maintained by The State Bank, Columbia
-;va., the equities of the said bank whose right of action the
plaintiff purports to represent, are not such as to entitle him
to sue and recover from these defendants on the bond set forth
in the notice of motion.
(2) No authority has been conferred upon the plaintiff in his
representative capacity as Receiver, by the Court of his ap- ·
pointruent, to prosecute this action.
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(3) The bond sued on was delivered in escrow to the Honorable 11. E. Bristow·, Chief Examiner of Banks of Virg·inia,
to be delivered to the said bank only in the event of a loss
sustained by the bank during the period intervening between
the date of the execution of the bond and the date of a contemplated merg·er of the said The State Bank, Columbia, with
the ·State Bank Qf Louisa, or, the date of the failure and Abandonment of all negotiations for the merger.
(4) The said The State Bank of Columbia, was closed by
the Chief Examiner of Banks before the said merger was
effective, and before negotiations for the merger had failed,
and while they were in still in progress, negotiations having
been abandoned only after the closing of the bank. No loss
was sustained by the bank between the date o~ the execution
of the said bond and the date of the closing of
page 17 ~ said bank, and the delivery of the said bond by the
said Bank Examiner to the receiver, after t4e closing of the bank, was in violation of the condition upon which
the bond 'vas delivered in escrow, and it was, therefore, never
delivered as a completed and binding obligation, and no action
will lie thereon.
A. E. STRODE
(Counsel)
GEORGE E. ALLEN
I hereby certify that the foregoing are and constitute the
grounds of defense filed by counsel for the defendants in the
suit of John Q. Rhodes, Jr., receiver for The State Bank,
(Jolumbia, Virginia, vs. Arthur Walton et als., which was tried
at the April term, 1932, of Fluvanna Circuit Court. 'Which
said grounds of defense are asked to be signed and made a
part of the record in this case, which is accordingly done
this 22nd day of October, 1932.

B. T. GORDON,
Judge Fluvanna Circuit Court.
page 18
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In the Circuit Court of Fluvanna County, Virginia:

John Q. Rhodes, Jr., Receiver for The State Bank, Columbia,
Virginia, Plaintiff,
vs .
.Arthur Walton, P. N. Stoneman, et als.
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PLAINTIFF'S CERTIFICATE OF EXCEPTIONS #1.
The following evidence on behalf of the Plaintiff and of
the defendants, respectively, as he·reinafter denoted is the ·
evidence and all of the evidence that was introduced on the
trial of this case, and asked to be certified so as to inake it a
part of the record. Given under my hand ~his 21st day of
October, 1932.
B. T. GORDON,
Judge of Fluvanna Circuit Court.
Virginia:
In Fluvanna Circuit Court.
John Q. Rhodes, Receiver of the State Bank of Colu1nbia
vs.
Arthur Walton, et als.
At the opening of the Case the Clerk of the Court called to
the Jury Box nine Jurors. Counsel for the Plaintiff asked
the Court whether the Jury was being· called as they appeared
on the Clerk's List as drawn from the J urv Box or from the
Sheriff's list as summoned. The Court repiied that they 'vere.
being called as selected by the Court, from a V m~ire ~f 20,
which had been summoned, being a criminal jury summoned,
and the Court had selected them from points furtherest from
the Bank, and asked counsel for the Plaintiff if he had any
criticism of the Court's action. The Jury was thereupon impaneled without having been first examined on the voir
· d·ire.
~Ir.
~Ir.

Crank: They have not filed any plea here.
Allen : vVe plea the general issue and the grounds of Defense. ~Iay it please your Honor the proceeding here is an inforinal one by way of notice of motion. Of course,
page 19 ~ a Notice of 1\!Iotion is an action at law, however, in
proceedings by notice of motion we state our
gTounds of defense by a simple statement in writing. Now
as a matter of fact. speaking· technically there is not such
thing as a general issue to a Notice of Motion, but we have
filed here a short statement in writing which sets up our
defense, that statement is supplemented to some extent by my
letter to 1\fr. Crank. I will read the Grounds of Defense
(Here reads the grounds of defense).·
Now that states our defense about as perfectly as we can
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state it in a simple statement of the grounds of defense, and
I think that brings the parties to issue.

By the Court: That is filed with the papers in the form
or a plea by the defense, or at the instranct oi the Plaintiff¥
Ans. They asked for a state1n-ent and I think your Honor
entered an order here; subsequently they stated that they desired son1e illuc·idation of the state1nent in Number One, and I
wrote Mr. Crank a letter, which is filed with our grounds of
defense, and we think that brings the parties to issue. If your
Honor desires 've can file a special plea setting up the same
defense.
l\fr. Crank: That is a matter for them to determine, if they
issue..
wish to file a plea of the general
.
JOHN Q. RHODES, JR.,
being called to the stand and duly sworn, testifies as follows:
EXAMINATION IN CHIEF.
Bv ~{r. Crank :
WQl. Mr. Rhodes you are the receiver of the State Bank of
Columbia?
A.ns. Yes, sir.
Q2. Appointed by the Court here f
Ans. Yes, sir.
·
Q3. Do you remember when you were appointed Receiver?
Ans. I think the order 'vas entered the 15th day of December 1930.
. Q4. Do you remember on what day the Bank was
pag·e 20 ~-closed, by the Bank Examiner?
Ans. December 11, 1930.
Q5. I hand yon a bond. Will you state whether that is the
bond you are suing on in this case?
Ans. Yes, sir.
Q6. Will you read the bond?
Ans. (Here reads the bond.)
Mr. Crank : We introduce the bond hi evidence.
Q7. Have you made any demand Mr. Rhodes, upon the
obligors of the bond for the payment thereof?
Ans. Yes, sir.
.
Q8. Do you remember when you made that?
Ans. I cannot tell you the exact date. I have a copy of the

~~~
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letter in my files, which I can refer 'to and give the exact date,
but it was made in writing and sent to each signor of the bond
by Registered mail. The letter was mailed on December 5th,
1931.
Q9. Has the bond been paid by any of the obligors or any
part thereof Y
Ans. No, sir.
Q10. V\Tben did you file this action Y
Ans. The original action was filed in February of 1932.
Q~l. More_ than 30 days after you demanded payment of
the BondY
Ans. Yes, sir. Nearly 60 days.
Q12. You are entirely familiar I assume with the condition
of the State Bank of Columbia, as Receiver¥
Ans. Fairly so.
Ql3. State to the Jury whether or not at the time of the institution of this suit the cpital assets of the. Bank had been
impaired by losses to the extent of $25,0007
'Mr. Strode: We object. We object on two grounds. One
is that it is not a proper method of proof as to the impairment of assets.
.
I would like to ask Mr. Rhodes a question bepage 21 ~ fore stating my second ground;
Q. What is the capital of the Bank!.
.A. $20,000.
.
And the second is that there cannot be a recovery from a
Bank, whose Capital is $20,000, upon a bond of $25,000, for
impairment of Capital Assets, in no case can the recovery be
more than $20,000.
~Ir. Crank: Did you set that up as a ground of defense?
:1\'Ir. Strode: We did not have to, the Receiver, himself, says
that it is only capitali7ied at $20,000, and the obligation of the
bond is for impairment of the capital. The Recovery cannot
be more than $20,000.
The Court: I do not think that the recovery could be more
than $20,000, Mr. Crank. I assume that it is yo·u duty to
show that the loss has been sustained, that does not apply,
however, to the introduction of the evidence. It is hnmaterial, as to any amount in excess of $20,000.
Mr. Crank: We think we can prove more than $20,000, we
might not be able to recover more than that.
The Court: Would not that be immaterial, anything in excess of· that would ~not be material. You can prove anything,
but if you cannot recover more than $20,000, what is the
·
materiality of it.
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Mr. Crank: Suppose that the Bank had not received but
one loss and that had been for $50,000, and the Court says
that the Receiver cannot testify as to that amount.
The Court: As I see it that is a matter of instruction to the
Jury.
l\{r. Strode : They have no right to prejudice us before the
jury.
The Court: What 'vould you want to prove a loss of $50,000 when· you could only recover $20,000..
Mr. Crank: Strike that question out.
pag·e 22
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Q14. Has the State Bank suffered any losses, at
the time of the institution of this suit T

l\Ir. Allen: l\{ay it please your Honor. The witness has not
qualified himself to testify on that subject. He has not stated
that he is an employee of the bank, Officer or has any offici~!
capacity of the Bank. I-Ie has not stated that he knows the
debtors of ·the Bank, he has not stated. that he has brought
suit against the debtors of the Bank. He has not shown
anything or stated anything that he has in any way exhausted
the remedies against the debtors of the Bank. A witness will
not be permitted to show that the Bank has suffered losses to
such an extent, he has got to know these debtors, their :financial
condition and standing. He has got to ·state that he knows
their condition.
Ans. Yes, sir.
.
Q15. What losses had the Bank suffered at the time of the
institution of this suit?
Ans. Do you want it in total amount or in detail¥
- Q16. Tot a~ amount Y

1\Ir. Strode: I think that question ought to be confined to
the limit of the bond.
· The Court: There can be no recovery in excess of $20,000.
You can answer that question Mr. Rhodes. ·
]Jfr. Strode: We save the point.
Ans. The date this suit was instituted in February 1930,
· the State Bank of Colu1nbia had suffered losses of at least
$135,000.
. Mr. Allen: We object to that, that is the loss at the time
the suit was instituted. The question here is what is the loss
at the time it went into the hands of the Receiver.
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Q17. You say at least how muchY
Ans. At least $135,000.
Q18. At the time that this Bank was closed and went into
the hands of the Receiver in 1930 had the B:ank at that time
sustained any lossY
page 23 ~

Mr. Strode: If your Honor please 'vhat has that
got to do with it?
Mr. Crank: I am .asking that in response to your t>bjection'
to the other question 1

Ans. Yes.
"Q19. This question applied to the time that the Bank went
into the hands of the Receiver 1
Ans. It had.
By the Court:
"Q. Do you know how much the loss is Mr. Rhodes?
Ans. I have estimated it at $100,000.
Q20. At the time the Bank was c!osed what was reputed to
be the Capital and undivided surplus of the Bank, as shown
by the Records?
Air..Strode: W c object to that.
Mr. Crank: I am speaking of what the records sho\-._
~Ir. Strode: We have no concern as to the surphu..
The Court: You ~hould confine it to the capital.
1Ylr. Crank: vVe think the surplus 'vas held out, and we
think we should be able to prove what the Bank held out as
Capital and Surplus of the Bank.
~Ir. Allen: By any stretch of the imagination Surplus cannot be considered any part of the Capital of The Bank. You
· can pay dividends out of Surplus but not out of Capital.
The Court : You can ask the question.
·
· Mr. Allen: We except to your Honor's ruling as immaterial.
Ans. The Capital was $20,000, and surplus $8,500.
Q21:. So between the time that this bond was executed on
October 14, 1930, and the date on 'vhich the Bank was closed,
can you state from your e;xamination of the records whether
or not the Bank had any new Depositors during that period,
who were still depositors at the time the Bank 'vas closed T
Ans. Yes, sir. I can give you the list of them,
page 24 ~ names and amounts.
Q22. Can you give the amount of such deposits 1
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~Ir. Allen: Has not got a thing in the world to do with
the Case your Honor.
·

:Nir. Crank: We think it h~s. The object of the law in
having a Bank Examiner is what? It is not only to protect
t.hose people who have rnoney in Bank, but also to protect
those people who rnight put m~ney in the Bank. In other
words a bank that is insolvent, the Bank Examiner is- supposed to c!os-e that Bank, and ought not to permit it to stay
open. In this case the Bank Examiner did permit it to stay
open, but required the1n to give the bond. During that time
people who did not know this were permitted to put money
in the Bank and we think we ought to be permitted to show
this ·fact, that people who were not already depositors were
permitted to put money in the Bank.
~fr. Strode: Did those Depositors have any priorities over
the other Depositors?
lVIr. Crank: No, sir, not so far as the assets are concerned
1\tir. Strode: What is the materiality of it7
The Court: You can ask the question.
:Mr. Strode: vVe save the point.

Ans. I can give you in detail. I have_not added it up, but it
'vas approximately $1,600.
Q22. New Depositors?
Ans. Yes, sir.
CROSS EXA:NIIN.A.TION.
Bv Mr. Strode:
·xQl. Mr. Rhodes where did you physically get that bond 1
Aus. From 1\{r. Bristo,v, the Banking Commissioner.
XQ2. You did not get it among the other papers and assets
of the Bank'
A.ns. I got it by registered mail from Mr. Bris..
page 25 ~ tow.
.
XQ3. Was the bond inventoried as one of the
assets of the Bank when you took your inventoryf
Ans. I will answer it this way. .A.t the time the Bank was
closed I hacl at my own instance an audit made o£ the Bank by
1\fessrs. A. M. Pullen & Co., Richmond, Va.; that audit began something like three or four days after the bank was
ictually closed, and I had taken possession of it. This bond
was in the hands of Mr. Bristow, and it was sent to me by
Registered 1\tiail to my Home Office at ·Louisa. I put it in the
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Bank of ·Louisa, and held it there. When the audit was made I
told the auditors that I held this bond, and .was told that it
was unnecessary for them to consider that, as they were
merely examining the records of the Bank.
XQ4. The fact is that when you took possession of the Bank
_as Receiver you did no~ find this paper among the other bonds
and papers of the Bank Y
Ans .. No, sir.
XQ5. You have not- told us when it was Mr. Bristow sent
you the letter Y
Ans. I can give you the exact date. Mailed me on December 15th.
. XQ6. What year Y
.A.ns. 1930. Mailed from Richmond same day I qualified as
Receiver.
. Witness stood aside.
Mr. Crank: The Plaintiff Rests.
Mr. Allen: May it please your Honor we move to strike
out all the evidence introduced by the Plaintiff on the ~ound
that the testimony introduced here is not competent evidence
on that subject. The witness has not shown any familiarity
with the Bank's assets or Bank's debtors. He has merely
stated or given an opinion, that is about all that he has sa~d.
The Court : The Court overrules the Motion.
Mr. Allen: We save the point.
J\ir. Crank: We ask that the witness be permitted to give the
whole thing in detail.
page 26 ~ Mr. Allen: We object that the witness has not
qualified.

.An.s. J\ir. Rhodes: Answering your question. The Bank
has taken a loss on the R. E. & A. H. Coles Property of $23,950.56: I found that these two own two farms located in Buckillgham County owned by R. E. & A. H. Cole. The Greenbrier
Joint Stock and Land Bank had a Mortgage of approximately $25,000, on the two farms. The State Bank of Columbia had taken the Farms on second mortgages. I personally made a trip there and come to the conclusion that they
11:0t worth anything like that and I took an order from this
Court authorizing me to convey it to the Greenbrier Joint
Stock and Land Bank Co. We have taken a loss of $5,000.
Mr. Allen: Are you satisfied that the Bank sustained a
loss in excess of $20,00 y
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Ans. In that one item.

We

l\Ir. Allen:
object to the showing of any further losses
your Honor, that was our objection in the beginning, and if
he has shown this loss we think it would prejudice our clients.
Ans. The bank has taken a loss on the line of H. P. Baker
of Cumberland County of $10,000.{)0. Mr. Baker owns a
farm over in Cumberland County of 675 Acres. The Federal
Land Bank of Baltimore holds a mortgage upon whi~ there is
due a balance of $5,400, and s6mething like $900 in taxes. The
Bank had. taken a second mortgage of $9,500. I had the property sold and had to purchase it in for the Barik and I am holding it riow for the Bank. I have tried to sell time and time
again for the Bank.
·
Mr. Strode: We object' to that as having proved the loss
of $20,000.
The Court: I cannot see 11te purpose of elEJ.horating Mr.
Crank.
Mr. Crank: I would like for him to give them. We think
it is material.
.
The Court: I do not think it is necessary to go
·
page 27 ~ into that.
Mr. Crank : We expect to the ruling of the Court
on the ground that we should be permitted to testify in detail to the amount of loss. the witness has testijied, has been
sustained by the Bank.
CROSS EXAMINATION.
By l\{r..Strode :
XQl. ~fr. Rhodes may I ask as to these items, were those
loans made by the Bank before October 14, 1931.
Ans. Yes, sir.
XQ2. All of them were made before that time Y
Ans. Yes, sir.
'l,he witness stood aside.
~Ir.

Crank: The Plaintiff rests.

MR. S. W. SHELTON,
another witness, being called to the stand, and duly
sworn, testifies as follows:

page 28}

JO

Supreme Court of .Appeals of Virginia.

EXAMINATION IN CHIEF.
By Mr. Allen:
Ql. Mr. Shelton what is your occupation?
Ans. I am a Lawyer, sir.
Q2. How long have you been practicing lawY
Ans. I have been practicing here since 1922. I qualified to
practice before though. _
Q3. I believe you are now Commonwealth's Attorney of this
County?
Ans. I am.
Q4. How long have you held that office f
Ans. Since 1928.
Q5. Were you a director of the State Bank of Columbia at
the time this bond, in question, was signed?
Ans. Yes, sir.
Q6. How long had you been a director?
Ans. I don't remember exactly, but it had been, I think,
a.ro~1nd three or four years, is my recollection, sir.
Q7. At the time this bond was executed what proceedings, if
any were in progress with reference to merging this institution
with another institution?
Mr. Crank: We object.
The Court : Was there any objection to the grounds of
defense .as to the merger~
.·Mr. Crank:. No, sir. We are objecting to the evidence.
The Court : You cannot except.
Mr. Crank: \Ve except to the ruling of the court on the
ground that the evidence is irrelevant and immaterial.
Ans. Negotiations ·were pending between the State Bank
and the Bank of Louisa.
Q2. How long· had those negotiations been pending¥
Ans. I think negotiations were begun sometime during the
month of July 1930.
Q9. I belieye the State Bank was located at Copage 29 ~ lumbia and you had a Branch Bank at Cartersville?
Ans. That is correct.
QlO. And the Bank of Louisa is in Louisa County?
Ans. Yes, sir.
Qll. Mr. Shelton I will ask you a general question, state all
of the circumstances leading· up to the execution of.this bond
with reference to the merger.
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1\fr. Crank: We object.
The Court: The Court overrules the ohjection.
1\tir. Crank: "\Ve expect to the ruling of Court on the ground
that the bond sued upon, ter1ns are plain and that it is improper to introduce parole testimony to try to prove the surrounding circun1stances under which it 'vas executed.
Ans. I have stated in ans,ver to a previous questio.u negotiations were begun sometime in July.1930. A committee of
which I was a men1ber was appointed by the State Bank of Cohunhia to treat with Louisa, and we negotiated with a committee of the Louisa Directors, on that committee I believe were
~fr. John Q. Rhodes, 1\fr. Purcell and Mr. Crank, Cashier of
the Bank at Louisa. Throughout July and August and the
early part of September these· negotiations continued from
time to time. Some weeks there would· be one or more conferences during the w-eek. .Various proposals and counter
proposals wer~ made in and between the two baqks and finally towards the latter· part of September it seems that
we had reached somewhat of a tentative agreement,
and under date of September 20th, 1930, Mr. R. C. Crank,
Cashier of the Bank of Louisa, and also ·a member of the
Louisa Cmnmittee wrote me a letter in which he ~13t forth in
so1ne detail a plan 'vhich as stated in his letter there would
be a chanc.e upon the Banks coming together on. This plan
was s-et forth in some detail in that letter; subsequently, to
the date of this letter and before the date upon 'vhich the bond
was signed there were several conferences b-etween myself
and the gentlemen of the Louisa Committee and there was an
und-erstanding as to what would be required by
page 30 ~ Louisa to effect the merger. My recollection is
that Parag·raph D. in that letter was the section
upon which we hung up, and the matter was .finally agreed
upon by our Dircectors to meet their demands in that respect.,
and upon October 14th the date upon which the bond was
signed our Directors formally accepted the proposition made
us by Louisa in their letter of .September 20th which the records of our Bank will sho,v.
1\{r. Crank: This answer is objected to on the ground that
it is immaterial; that any negotiations betwe-en the State Bank
of Columbia and the Bank of Louisa have no bearing on the
validity of. the bond sued upon.
The Court: I understand that he is trying to establish the
~ase made by the grounds of defense?
Ans. Yes, sir.
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. The Court: You may go on.
Q12. What happened immediately after your Bank; by
resolution haq accepted the Louisa Proposition with re~erence
to. whether you would be permitted to keep the Bank open
in order to carry out your merger Y
Ans. During these negoti!ttions I had kept in very close
touch with Mr. Bristow, the State Commissioner of Banking
~nd Insurance, and Mr. Bristow, knew as much about these
proceedings, I dare say, as I did myself.
Mr. Crank: Objectio·n, as being opinion of the witness.
Ans. Mr. Bristow had expressed an opinion to me before
this meeting on October 14th that it would take sometimeMr. Ora~: We object to this witness stating what Mr.
Bristow said to him.
Q13. Tell what Mr. B.ristow required or what he did Y
Ans . .Alright, .sir. Mr. Bristow was present there at our
meeting and stated to our Directors thereMr. Crank: We object (Jn the ground that what Mr. Bristow said would be hearsay evidence.
The Court: He said he was present there. Go
page 31 ~ on and state what Mr. Bristow did.
Ans. Mr. Bristo'v required the directors of the State Bank
to execute a bond in the penalty of $25,000, to be delivered
. to him, and to be held by him and then used by the Bank, if the
bank suffered a loss by reason of Mr. Bristow allowing the
Bank to remain open for a period of time necessary to. consumate these merger proceedings.
Q14. Would he permit you to keep the Bank open and continue to do business without some bond 1
Ans. No.
Q1'5. Did he state that to you in that conference!
Ans. Yes, sir.
Mr. Crank: We. object to that.
The Court: He cannot state that.
Q16. What was the understanding and conditions upon
which the bond was to be delivered T
Ans. To be held by Mr. Bristow to keep the Bank open during the negotiating of this merger.
Q17. Who was present at that nleeting'
Ans. 1\fr. Bristow, l\fr. George A. Bowles, Deputy Commis-
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sioner, and I think that all of our Directors were present with
the exception of !fr. Sanderson.
Q18. Now did you sign the BondY
.Ans. We did.
Q19. To whom was it given Y
.Ans. Mr. Bristo'v was not g·iven it that dayY
Q20. Did all sign it that day?
.Ans. All except :rvrr. Sanderson.
Q21. Do you know when he signed it Y
Ans. Several days subsequent to that time.
Q22. When did you give the bond to Mr. Bristow!
Ans. The day 1\fr. Sanderson signed it in Mr. Bowles office.
Q23. And the bond was given then upon the condition
that it was not to become effective, except that the
page 32 ~ Bank sustained a loss during the period you have
just 1nentioned 7
Ans. Never heard anything else attached to it.
Q24. What 'vas the unde.rstanding as to how long it would
take to complete th-ese merger ptoceedings y
Ans. 60 or 90 days. I think Mr. Bristow said~fr. Crank: I object to that.
The Court: You cannot testify as to what Mr. Bristow said.
~fr. Allen: We are trying to prove that the bond was given
in escrow to Mr. Bristow. He was there in his official capacity and what he said and did there is certainly a part of
what these defendants said and did there. There were conference with Mr. Bristow and we think his statements all con~titute a part of the res Gestae.
1\fr. Crank: Anything that Mr. Bristow· is supposed to
have said and we think Mr. Bristow could have been summoned here and testified himself and we object to the question
on that ground. We object to the ruling of the Court on the·
ground that it is hearsay evidence and on the further ground
that they cannot undertake to prove by parole testimony circumstances and conditions which would tend to contradict the
terms of a written instrument.

Ans. It was generally thought by us allMr. Crank: We object" to that.
By the Court: What is your opinion¥
Q25. What was said by Mr. Bristow as to how long it would
require?
Ans. He thought it would take 60 days-
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Mr. Crank: We object to that. We do not think that woud
be material evidence, what he thought is not evidence, what
he did might be.
.
The Court: You may go on.
1\'Ir. Crank :· We except to the ruling of the Court.
page 33 ~

Q26. When 1\'Ir. Bristow required this bond what
did he say about the time it would take to complete
these proceedings?
Ans. From 60 to 90 days.
Q27. I;>id he tell you that he would have to have a bond
before he would permit the Bank to remain open 1
· Ans. ·Yes, sir.
lVIr. Crank: We object to all of this and want to the record
to show it.
Q28. Mr. Shelton what did you do with reference to the merger proceedings after the bond was signed 1
·
Ans. The first thing we <lid, we notified the Gentlemen fro1n
Louisa, that we accepted their proposition. The second thing
we did, we went to work to get the Bank into as good 1a condition as we could, required additional collateral, and getting
curtailment of loans, and doing everything we could.
, Q29. Did you keep in touch with the. affairs of the Bank during that time?
Ans. I did, very closely.
Q30. How much tin1e did you give in your effort to effect
these merger proceedings 1
Ans. During· 30 or 60 days I gave more than half of my time.
Q31. State to the Jury, who handled 1nost of the negotiations between the B.ank and Mr. Bristo'\Y '\vith reference to
the mergerf
Ans. I did.
Q32. And in connection with the bond?
Ans. I did.
Q33. Who handled the merger proceeding with the Bank of
Louisa?
.Ans. I did most of that.
Q34. You say you kept in touch 'vith the affairs of the bank
pretty closely, after the bond was signed. Can you state
whether the bank sustained any loss in the aggregate value
of its assets?
Ans. I don't think it sustained any loss.
_
Q35. What was the difference in its assets between that timo
and the end of the period Y
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Ans. I \Vould say, in r·equiring the additional collateral, it must have been ·better than $50,000.
JYir. Crank: Objection, as being· the opinion of the witness.
!he Court: Based on any pr~cital knowledge of your own?
~[r. Shelton: I got the additional collateral and made additional collections.
l\ir. Rhodes: You think that when the Bank was closed that
it was in better shape by $50,000 than at the time the bond
was givenf
~Ir. Shelton : I think so.
QB6. At the time the bond was· ex-ecuted can you state
\Yhether or not your Directors contemplated the bringing
about the completion of the merger.
Mr. Crank: I object to that. How can he state what the
other directors thought.
The Court: He cannot testify as to what they thought.

Q37. What would you say with reference to yourself?
A.ns. I had not the least doubt that when we met those re·
quirements that the merger would go through.
~Ir. Crank: We object to that evidence on the ground that
it is hearsay.

· Q38. You say you had no doubt in your own mind about
the merger going through¥
Ans. Not a bit.
Q39. Had the l\ferger proceeding·s failed or not when the
Bank was put in the hands of the Receiver 7
Ails. This had happened, Mr. Allen. The Board of the
J.Jouisa Bank had a meeting, the rnatter drifted sometime
after we advised Louisa we would accept the proposition
until sometime in November. I was advised by Louisa that
they had a meeting of their Board, it had lasted from 10
o'clock in the moring until 5 o'clock in the afterpage 35 } noon, they had been unable to get their board as a
whole to ratify the merger agreement.
040. The Board or the Stockholders?
Ans. Said the Board and Stockholders, neither had ratified
it, that a majority of the stock was represented at that meeting, that was in November, immediately on receipt of that
letter I got in touch \vith Mr. Purcell, Mr. Rhodes and Mr.
Crank and got into communication with them on a different
proposition, and those negotiations were in progress at the
time the Bank. was closed, and I had an engagement with
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Mr. Crenshaw the President of the Bank of Louisa, ·at 10
o'clock the day after the Bank was closed, and I wrote him
a letter~· that as the Bank was closed. Mr. Crank: We object to the evidence, as the letter is the
best evidence.
Ans. I can testify that I had an engagement 'vith Mr. Oren-·
shaw two days after the Bank was closed in Richn1ond.
Mr. Crank: 'Ve ask for the production of the letter or
move that the evidence be stricken out. We move that his
testimony in regard to the purport of a letter received fron1
Mr. Crenshaw be stricken out, as the letter is the best evidence.
Ans. I merely stated that I received a letter from 1\{r. Crenshaw regarding the negotiation after the Bank was closed, that
after these negotiations had been resumed with Louisa I was
informed hy the Gentlemen of the Louisa Committee that if I
could get the consent of l\1:r. Crenshaw that I could get the
consent of the Bank, that the merger would still go through.
Q41. Mr. Rhodes testified that he was appointed on December 15, 1930. This bond was executed on October 14, 1930.
Can you state exactly when the Bank was closed¥
Ans. A day or so before that.
Q42. Then it was clo·sed in less than 60 days from the date
o:f the bond?
Ans. I think it was.
page 36 ~ Q43. I will ask you this question. Would you
have signed this bond except under the circumstances that you have stated, so that it would cover this short
period¥
..
Ans. Most positively not.
Mr. Crank: Objection on the ground that it is undertaking
by parole evidence to chan:ge and vary the terms of a written
instrument.
CROSS EXA:l\IIINATION.

By Mr. Crank:
XQl. 1_\lfr.· Shelton you were a Director of the State Bank of
Columbia and had been a director for four or five years, you
were also Counsel for the Bank and ;\lice President of the
Bank, were you not Y
Ans. I was not Vice President. I acted as Counsel; I
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believe I was appointed Executive Vice President after this
bond was given and we were trying to whip the assets of the.
Bank into shape in November 1930, that appointment was
made at Mr. Bristow's suggestion.
XQ2. When this bond came to the Bank for the signature
was it brought up there by Mr. Bristow or mailed to you Y
Ans. I am not .certain about that, I am rather of the opinion
that the bond was mailed to me the day before. I am not certain as to that.
XQ3. Did not he write you a letter at that time in regard
to the bond?
Ans. I don't remember.
XQ4. If it was sent to you by mail the chances are that a
letter was written f
Ans. I am sure I don't remember whether it was sent to me
that way or ~Ir. Bristow brought it. I suppose the files would
show.
·
·
XQ5. I hand you a· letter and ask if that is a letter Mr.
Bristo'v wrote you ~t the time the bond was sent you for execution by the Board of Directors!
Ans. As I said I had no recollection .whether the
page 37 ~ bond was mailed me or Mr. Bristow brought it up.
I suppose from that letter it was sent me by mail.
I have no recollection of receiving it.
XQ6. I wish you would read the lette:t: over again and see
whether it refreshes your memory, of whether that letter was
written you at the time the bond was sent you for execution by
the Board of Directors?
Ans. I am not going to testify to anything that I cannot remember ~Ir. Crank, and I wish that understood. I don't recall receiving that letter.
XQ7. And you cannot recall receiving the letter?
Ans. I have stated that I did not remember whether Ireceived the letter or that I did not receive the letter and I arr1
not going to testify to a lie. I have answered the question
two or three times.
· XQ8. After reading the letter over, then you cannot say
that you received this letter from Mr. Bristow?
Ans. I cannot, sir.
·
· XQ9. Your reco1lection is that you received the bond by
mail¥
Ans. I am inclined to think from my recollection that he
mailed it to me.
XQlO. But if he sent it to you by mail you have no reco1~
1ection of what .J\t1r. Hristow wrote you as to the execution of
the bond?
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Ans. I have no recollection at all. I have a recollection that
I had the bond when I went to the Bank that day.
XQ11. Yon have the files have yon not?
Ans. I think so.
XQ12. Would you mind looking to see if you did receive
this letter from l\{r. Bristow¥
Ans. I went over my files this morning and would say that
letter does not appear in my correspondence. I have the files
here in the Court room and you can look it over, if you like.
XQ13. You have your files, which you kept in connection
with this matter, they are reasonably complete. are they not¥
Ans. I think my files are complete.
page 38 ~ XQ14. You all had a meeting of your BoardThis bond is dated October 14th, 1930, do you know
who dated that bond T
Ans. No, I do not.
XQ15. Will you look at it, and see whose handwriting that
is signatures and seals?
Ans. No, sir, I would not say.
XQ16. You wont say that that, "Columbia" "14th" and
"1930'' are not your hand,vriting?
Ans. I would not say whether that is mine or not, sir. May
be, very probably is.
XQ17. Do you recall which of the directors were at your
Bank meeting on that day, the 14th day of October, 1930?
Ans. I think all were present except Ivir. C. R. Sanderson,
there was one Director who did not sign the bond.
.XQ18. And do you know \vho obtained his signature¥
Ans. I did. I met him in Richmond by engagement, and he
signed the bond and I turned it over to Ivir. Bristo\v in Mr.
Bowles office.
XQ19. You have testified that this bond was executed and
delivered to Ivir. Bristow on certain conditions. What did
you say these conditions were?
Ans. That lVIr. Bristow should hold this bond and deliver
it to the Bank to be enforced if there was any loss during
that period, that this merger proceeding· was pending. He
said that we could not keep the Bank open without such bond.
XQ20. Was that the only condition that was named t
. !\.ns.
.
Only condition that I knew anything about, Mr. Crank.
XQ21. When was this condition agreed 1-tp and between
whom?
Ans. It was agreed to between the men who signed the bond
and the man we delivered the bond to. No other condition was
ever mentioned, that the bond was required to protect the
Bank during the time, which the merger could be completed.
No other purpose had ever been suggested to me.
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XQ22. I asked you when it was that this alleged
page 39 ~ condition was agreed upon and you stated that they
were agreed upon at the time the bond was signed.
All the parties did not sig·n the bond at the same time did they1
Ans. No, 1\:Ir. Sanderson signed it in Richmond.
XQ23. To \Vhom did 1\{r. Sanderson deliver the bond?
Ans. Delivered it to me to be delivered to Mr. Bristow, of
course.
XQ24. Then as I understand these conditions to which you
have testified were stipulated and agreed upon at Columbia at
the tin1e that all of you signed the bond there?
Aus. I never heard of anything· else, except that it was to
r1rotect. the Bank during this period. The purpose was to com-·
plete the n1erger during this period. 1\{r. Bristow's idea was.
there there might be a loss during that period and if there was
any loss he was to use the Bond. If we were going to indemnify the Bank we would have delivered it to the officers of the
Bank.
XQ25 . .At the time that you delivered the bond to Mr. Bristow irJ. Richmond what if anything· was said between you and
him with reference to the bond Y
A.ns. I don't recall, seeing Mr. Bristow but just a moment
at that tinte.
XQ26. Then as I understand you merely delivered the bond
to him in Richnwnd and at that meeting nothing We1S said by.
you or him, at that time?
·
Ans. I don't recall anything. 1\'Iy recollection is that I saw
l1iln a mon1ent and handed him the bond in aecordance with the
agreee1nnt we had at Colun1hia. The facts are these, that the
bond "ras delivered to him at Columbia. Mr. Sanderson was
not there, and l\fr. Bristow asked me to take the bond and have
it signed by 1'Ir. Sanderson.
XQ2i. Then after the bond was signed by the first seven
obligors, the bond was delivered to Mr. Bristow on the 14th
of October?
Ans. That is true.
XQ28. Where was he 'vhen it was de.livered?
page 40 ~ .Ans. In the Directors room of the Bank.
XQ29. "Who was present?
Ans. I (l..annot say positively. I imagine all of the obligors
were there.
XQ30. vVe don't want what you imagine?
Ans. I cannot name them. I know who was present, but I
do not remember who was there in the room.
XQ31. Can you recall anyone who was there?
Ans. I would not swear there was any others there, except,
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Mr. Bristow and myself, there was some discussion, and any
way· he handed me the bond and I took it as his bond to get
Mr. Sanderson's signature.
XQ32. You know you were there, but you cannot testify
who else was there
Ans. No, sir. I don't recall who was there.
XQ33. Can you tell us when it was first mentioned in regard to these alleged conditions upon whieh the bond was
delivered or executed 7
Ans. At the time the bond was first mentioned. I never
heard it mentioned under any conditions other than that. I
thin~ it was mentioned a week or so before it was given.
XQ34. Your recollection is that at the time Mr. Bristow
first mentioned requiring the Directors to give a bond it was
stated at the time that it was to be delivered to him upon
the conditions which you have named f
Ans. Absolutley the bond was deli:v.ered to him to protect
the Bank during that period.
, XQ35. Had he agreed to permit you to keep your Bank
open any particular time Y
•
Ans. No, he did not. As I remember Mr. Bristow said, if
you are fortunat~ and bend every effort you may cons~tmate
this merger in 30 days, but I believe it will take 60 or 90 days.
XQ36. As a. matter of fact did not Mr. Bristow
page 41 Finform you that he thought it was very improb.
able that you all would be able to effect the merger
with the Bank of Louisa.
Ans. No. Positively .did not. He encouraged the pro~eed
iugs from the beginning and worked with us as I thought.
XQ37. Do you know whether or not }.{r. Bristow wrote to
Mr. Hodgson the Cashier of your Bank in which he warned
him that·in his judgment that it would be rather difficult to
merge your Bank with the Bank of I.Jouisa 1
Ans. No, nothing about it.
XQ38. At t~e time that Mr. Bristo'v first stated to you or
talked with you in regard to giving this bond, you think it
was about a week before the bond was executed¥
Ans. I am not sure about that.
XQ39. Was that at Columbia, do you remember about
that?
·
Ans. No it wa.s not at Columbia. I don't reeall ever seeing him there, except that one time.
XQ40. At the time that the bond was ~elivered to you by
Mr. Bristow or mailed to you by ~Ir. Bristow, do you remember whether anyth_ing was written to you or said with ·
reference to the purpose for which the bond was to be executed?
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Ans. I don't recall whether it was delivered to me or
whether it was mailed to me. I am inclined to think it was
mailed to me, as I have stated before, those ~ere the conditions, I never heard anything else attached to the bond. That
is the only idea I ever had in my mind, and I think if other
things had been suggested I would ha.v:e realized it.
XQ41. My question is at the time the bond was delivered
whether anything was said or written with reference to the
purpose for which the bond 'vas to be executed 7 ·
Ans. No I don't. I don't remember when the bond was
given to me.
.
XQ~2. You say that Mr. Bristow did not give you any particular time that he would permit the ~ank to
page 42 ~ stay open, and a.t the time the bank 'Y~s closed ?n
December 12th, that you were still having negotiations with the Bank of Louisa looking towards this merger Y
Ans. .Yes, sir.
XQ43. As a matter of fact, is it not true that this had been
definitely turned down by the Louisa Board and. the Cashier
had written you that it would not go through?
. Ans. I stated that it was definitely turned down by the
Board in November.
XQ44. Do you remember the date. Have you the letter?
Ans. Yes, sir, I have it here in the Court room.
XQ:45. vVill you get it please?
Ans. That letter is dated November 29th.
XQ46. Will you read that letter to the Jury?
1Yir. Strode: If your Honor Pleases this letter of November 29th. I cannot conveive what connection this would have
with the evidence as to the bond being delivered in escrow.
Mr. Crank: Your witness has testified as to this letter
and we asked that you read the letter.
~fr. Strode: The only question left in this case is whether
this bond was delivered in escrow or delivered outright, there
is no question as to the amount of the obligation, that has
been fixed.
The ·Court: Yon can read that letter, sir.
Ans. I would like to state that as I answered on direct
examination, that the IJouisa Bank wrote me a letter in November or that in Novemher they advised me that they could
not carry out the merger, that immediately upon receipt of
that letter I went to Louisa a.nd got in touch with Mr. Rhodes
Mr. Purcell and lVIr. Crank and was advised by those thre~
gentlemen t4at if I could satisfy ~Ir. Crenshaw that the Mer-
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goer would go through, and ~fr. Rhodes knows that is the
truth. (Here reads the letter of N ovmnber 29th, 1930.) I
would like to say that Mr. Hhodes and the other gentlemen
· at this meeting expressed themselves as in favor
page 43 ~ of the merger.
Mr. Crank: We object to that as hearsay and move that
it be stricken out.
!:Ir. Strode: 1\fr. Rhodes is the plaintiff here.
lvir. Crank: But I understand that he testifies as to what
Mr. Purcell and J\fr. Crank said.
The Court : That is true.
XQ47. Then according to that, after you reeeived that let. ter you still went back after them again Y
Ans. I certainly did.
XQ48. Who did you see 1
Ans. ,Col. Rhodes, 1\tir. Russell Crank and 1\fr. John Purcell.
.
XQ49. Did you see them all at the same time?
A.ns. I wont say as to that.
I remember going to Mr.
Purcell's home, on one occasion, and remember seeing 1\:lr.
Rhodes- and Mr. Crank at the bank. I rath~r think that I
first saw 1\fr. Crank and :f\,fr. Purcell.
XQ50. After that letter was written and before you received it. did not you go over to ·the fa.rin. owned by John
Rhodes and 1\fr. Crank before you received this letter and
they informed you then and there that this matter was off,
and that their directors h~d turned it down, and that was the
end of it. That was on l\fonday the first day of December?
Ans. I don't remember, I ren1ember going to see John
Rhodes at the Farm on one occassion and asked him to write
Mr. Bristow in Richmong stating that the matter would be
taken up and disposed of on such and such a date. I judge
~Ir. Rhodes sent the letter, as he said he would. As to being advised by 1\f.r. R.hodes and Mr. •Crank at their farn1
that this matter was off, that may or 1nay not be true. I remember seeing them just about. that time. I do remember
that just as soon as the letter was received I resumed negotiations with those gentlemen and ':va.s advised by them to
get in touch with their President, ~fr. Crensha-w,
page 44 ~ and was assured by them, that if I could win him
over that without a doubt the mer·ger would go
through, as he was the heaviest stockholder in the Bank.
XQ51. Do you remember where you saw Mr. Rhodes when
he advised you to see ~Ir. Crenshaw and resume the negotiations?
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Ans. I think it was at his office. I remember meeting Mr.
R.hodes in Richn1oud, one time, ren1ember meeting Mr.
Rhodes, ~1r. Purcell and Mr. Crank at the Richmond Hotel.
vVe met by engagmnent, tl1at was between November 29th and
the date the Bank was closed.
XQ.52. "\Vhat was the purpose of meeting them there?
Ans. The purpose of meeting those gentlemen there that
day was while negotiations, you might say, were pending with
l\fr. Crenshaw. \V e decided that during that period we would
try and worl{ out some plan of refinancing the Bank reserves.
In other words we were taking two shots. I am not sure that
those gentlemen did not 1neet me at that time in connection
with that. I am not sure, however.
XQ53. As a 1natter of fact, after the Bank of Louisa turned ·
down this merger proposit~ion and you were informed of it,
did not you all then undertake to get the State Banking Commissioner to permit you to increase your Capital stock and refinance the Bank yourself?
Ans. As I say we were working along those lines. We
were doing everything for the benefit of the Bank. The
special meeting at that time might have connection with that
or not. In other words I was still trying to get Mr. Oren..:
shaw to consent to the. mergers of the Banks, as I understood that was the obstacle .in the way.
XQ54. You say ~[r. Rhodes, Russell Crank and John Purcell told you after November 29th that if you could get J\iir.
Crensha'v to agree to your proposition that' the merger would
go through?
Ans. The impression they left on me.
XQ55. I am not asking you about the impression nowY
Ans. I cannot give the exact language, but they told me
that if I could get the consent of 1\Ir. Crenshaw the merger
would go through.
XQ56. Was the Bank of Louisa still negotiatpage 45 ~ ing with you after November 29th.
Ans. No, sir. All my negotiations were with
these three gentlemen.
XQ57. So far, as the Bank of Louisa was concerned, then
there were no negotiations'.
Ans. I thought these gentlemen r_epresented the Bank of
Louisa. I was trading with the same gentlemen that I had
been trading with from the beginning.
·
XQ58. But you knew that they had no further authority¥
Ans. I did not.
XQi59. Did not you receive the letter of November 29th
Ans. I don't know what they were representing. I took

-·I
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what they said as to the actions of the Ba.nk of Louisa to be
made with authority.
XQ60. Mr. Rhodes informed you that the Bank had turned
it down, did he not f
Ans. Yes, sir.
XQ61. And you took that to be true Y Ans. I did, but I went right back and re-opened negotiations.
XQ62. When?
Ans. As soon as I could get over there. My negotiations
were, that I saw Mr. Purcell one night, after supper at his
home, a.nd talked with him, is my recollection.
l:Q63. ·Did you see anyone else that time Y
·
..&ns.• No, sir, I don't think I did. I don't remember how
many times I saw the gentlemen.
XQ64. As a matter of fact were you not in the trial of a
case here, undertaking to remove one of the County officials
during the first week of December, during all that time.
. Ans. I was in Court her several days that week. I received
a message through 1\.Ir. Bibb, as I remember, and ~fr. Bibb,
asked the Court to permit him to talk with me, and he asked
~e to go to Richmond. I was in Court several days. that
week, I don't remember.
page 46 ~ XQ65. You have testified that the condition of
the bank had been improved at least the extent of
$50,000 between October 14th and Dec. 11, by collections, curtails, and by getting additional collateral. Do you . recall
any of those?
Ans. I remember getting additional collateral of a Deed
of Trust securing Mr. Sanderson '·s Line. I took a Deed of
Trust on considerable property in Cumberland County. I
remember securing a Deed of Trust upon a good many open
notes in this county. One I remember, Mr. J. R. Kirkpatrick,
I remember .collecting some from !fr. Holland Y
. XQB6. What Holland?
Ans. I don't remember his initials, Mr. Will Holland, I
could probably go to the Bank and check them up for you.
XQ67. You say Mr. S'anderson, what was the nature of
that?
Ans. Deed of Trust on R-eal estate.
XQ68. Was it of any value?
.A.ns. I considered it to be.
XQ69. Was there a previous Deed of Tn1st on it?
Ans. Don't recall. There was a deed of trust on some of
it.
XQ70. Did not the Federal Farm Bank l1ave a Deed of
Trust upon it. to practically its entire value Y
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Ans. I don't remember. I don't think so.
XQ71. In regard to the Kirkpatrick matter, what was it
you got from him 1
Ans. Deed of Trust.
XQ72. Do you know the amount V
Ans. I don't remember some six or seven thousand dollars.
XQ73. And the Will Holland note, how much was thatY
Ans. I don't remernber the amount.
XQ74. Remember the amount of C. R. Sanderson Y
Ans. No I do not. It was the amount of his line some
Twelve Thousand Dolla.rs, the amount of his line down there.
I am not sure about that, however.
XQ75. You are entirely familiar with the Bank
page 47 ~ during- tha.t time, were in pretty close touch with
you. As a. rna tter of fact don't you know that the
Cash Reserves of the Bank were lower on -the day it was
closed than they 'vere on the da.y the bond was given Y
Ans. That may have been true, but that was eaus.ed by
the amount withdrawn from deposits. I think the difference
would. be made up of that.
XQ76. In other words they had a run on the Bank?
Ans. I don't think so, but times were getting tight, and
people were· using saving·s accounts.
XQ77. You have stated that you did not think any loss was
sustained by the Bank fonn October 14th, 1930, until December 11th. That is your opinion. Do you state it or not
as. a matter of fact!
.Ans. I don't know of any.
XQ78. You don't know of any losses¥
Ans. No, sir.
XQ79. Can you state as a matter of fact that the bank did
not sustain any loss during that timet
.Ans. I can only state what the CashierXQBO. You don't know of your own knowledge?
A.ns. Only what he told me. I was not a bookkeeper I could
not tell youJ\fr. Crank: ""\Ve move that the testimony of the witness
that the bank sustained no losses during this time be stricken
out on the ground that it is based on no information of his
own, but based on 'vha t the Cashier told him.
Ans. I testified that there was no losses that I knew of.
Tliere might have been some minor losses in the way of
some money lost in bookkeeping· five dollars or something
like that, I cannot swear the bank did not suffer a dollars
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worth of loss: but so far as the R·eserves of the Bank there
was no loss.
The Court : Do you state that as a matter of your own
knowledge?
Ans. I think so.

XQ81. Mr. Shelton I ha:ve just had the Stenographer to read the question and your answer
thereto, were the answers given by you correctY
Ans. With the modification I made there, 1vir. ·Crank, my
idea was that I <!Ould not positively say that there was not a
dollars loss, as a matter of bookkeeping, I do say there was
no substantial loss and state that as if there had of been, I
would have known of it.
XQ82. Then you want to change your answer to those
questions?
Ans. No, sir. I want both to stand as they are.
x;Q83. I understand your answer. to the following question:
"You don't know of your own knowledge" is correct. Are
those other answers, which you have g·iven correct?
Ans. They are incomplete I 'vould say.
X84. Then you want to change your answer to those questions?
. Ans. No, sir. I want them to remain as they are to be read·
together, and also my answer to this.
XQ85. Mr. Shelton .you say that this bond in question was
given with the agreement that it was to be delivered to the
Bank only under the condition that a loss was sustained between the date of the bond and the date of the ending of
the negotiations between your Bank, and the Bank of Louisa
or the consumation of these negotiations. Did you· all take
any accurate audit of the Bank at that time to ascertain just
exactly what· the losses were a.t the time the bond was given?
Ans. No, sir. That is we did not.

page 48

~

Witness stood aside.
page 49 ~

DR. NASH P. SNEAD,
another witness, being called to the stand bv the
Defendant and duly sworn testifies as follows:
· ~
EXA!\fiNATION IN CI-IIEF.

By Mr. Allen :
Ql. Dr. I believe you are one of the Defendants in this
case?
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A. Yes, sir.
Q2. How long had you been a director of the State Bank
of Columbia at the time this bo'nd was signed?
Ans. I don't know exactly, I suppose I have been a director
for twenty-five or thirty years.
Q3. How close do you live to the bank?
Ans. About one mile.
Q4. Do you hold any other position?
""'L\.ns. Vice-President.
Q5. Were you present at the Bank on the day the bond
was given?
Ans. Yes, .sir.
Q6. Will you state to .the court and jury what understanding existed at that time with reference to the delivery of this
bond or the giving of the bonq to lVIr. Bristow?
1fr. Crank: We object to that question, the understand-.
ing. Courts hav:e held that evidence of this kind must be
clear.
Ans. My understanding of it ivas this; that we were negotiating with the Bank of Louisa. to merge with that Bank
and while these negotiations were going on we gave Mr.
Bristow to holdMr. Crank:
The Court:
of the bond?
Mr..Allen:
The Court :
Mr. Crank:

"\Ve object as to what his understanding was.
What his intention 'vas as one of the obligors
Yes, sir.
I think he can answer that question.
Exception to the ruling of the Court.

Ans. I expected him to return the bond when he came up
and closed the Bank.
Q7. In what event was the_bond to be used Y
Ans. In case there was any loss during that pepage 50 } riod of time.
QB. Were you reasonably familiar with the situation, the conditions of the Bank at the time the bond was
given¥
Ans. Yes, sir.
Q9. Did you keep up your familiarity from that time on?
.A.ns. Yes, . sir.
QlO. Can you state to the Jury whether or not any loss
was sustained during tha.t time?
·
· Ans. I don't think so. In fact I know it was in very much
better condition than when the bond was signed.
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Qll. Would you have signed any bond to become a part
of. the General assets of the Bank, regardless t
Ans. No, sir.
'
Mr. Crank: We object as to what l1e would have done.
We object to the question, further, as being improper on
the ground that· what the witness would have done under
other circumstances is immaterial and improper.
The Court: The court overrules the objection.
Mr. Crank~ We ·except.

Ql2. Did ybu with the other members of your Board, after
the signing of this bond, expect to bring about the merger f
Ans. Yes, sir.
·
CROSS

EXA~t[INATION.

By Mr. Rhodes:
·
·
XQ1. Doctor you remember the date when you were at Columbia when the bond was given Y
Ans. No. I don't think I ·do.
XQ2. Remember the month 1 ,
Ans. We usually had our Bank meeting about the 14th.
Second Tuesday. I would not be positive.
~Q3. It was the Regular meeting?
Ans. I would not be certain about that.
XQ4. I understand you to say on Direct Examination that
you understood that you signed this bond and delivered it to
Mr. Bristow to cover any loss· which might. occur
page 51 ~ between the date of the signing of the bond and
the date of the merger or the closing· of the Bank f
Ans. That is true.
XQ.5.- Is that the condition that you signed it under f
Ans. Yes, sir.
XQ. And you state that no loss had occurred. And you
state. that if any loss occurred between the time the bond was
given, if any loss did occur between that period the bond
was to be used?
· Ans. It was given to protect the Bank during that period.
I think, that was the understanding.
XQ7. And now you say that no loss did occur between
date of the giving of the bond and the closing of the Bank?
· Ans. I stated that the Bank was in v:ery much better condition when it was. closed.
XQB. Tha.t is not my question. I asked you if no loss oc·
curred between ·October 14th, 1930, and December 15, 1930f
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Ans. I cannot recall any. It could not have been of any
consequence.
XQ9. Doctor you know as a matter of fact that the State
Bank of Columbia had taken over the R. E. & A. H. Cole
property?
Ans. Yes, sir.
XQlO. You know further that the Bank was paying to the
Greenbrier Stock and Land Bank money on those debts Y
Ans. Yes, sir.
XQll. And you kno"r that the Bank was making those payments during that time
Ans. No, I don't know that.
XQ12. Assuming that the Bank did make those payments,
that much was lost was it not 1
Ans. I don't know.
XQ13. You are ·vice-President of the Bank?
Ans. Yes, sir, but I ·don't know about that.
XQ13. You will state this. We are assuming·
page 52 ~ that a payment was mad~ to the Greenbrier Joint
Sloek and Land Bank on the payments to that
Bank after the bond was given. Is not that a loss 1
Ans. I don't know whether it is a loss or not.
XQ14. You know who owns the property now T
· .Ans. No, I don't.
XQ15. You don't know the Greenbrier Stock & Land Bank
took it back Y
·
Ans. No, I don't know that.
XQ16. Did I write you a letter asking you to make pay'
ment of this bond 1
And. Yes, sir.
.
XQ17. Do you rmnember the date I wrote you this letter?
.A.ns. I don't remember.
X Qll8. Did you answer my letter Y
Ans. Yes.
XQ19. In that letter that you wrote me, in answer of my
letter asking you to make payment of that ·bond, did you
make any staten1ent that that bond was signed and to be delivered upon any condition at all!
Ans. I don't remem·ber.
XQ20. I am going to hand you that letter and ask you to
read it to the Jury, and ask you if you wrote me that letter?
Ans. No. I did not write that letter, my wife wrote it.
XQ. You sign it?
Ans. No, sir.
XQ22. Who did 1
Ans. ~Iy wife.

---~--

~-----
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XQ23. Did you tell her to write it Y
· Ans. I expect I did. I don't remember. You want me to
;read itY
(Here reads letter.)
page 53}

NASH B. SNEAD, M. D.
Cartersville, V a.,
December 14, 1931.

Col. John Q. Rhodes,
Louisa, Virginia.
(Filed as Exhibit ".A''.)
Dear Sir:
For your information I would like to say to you that before signing the bond to which you refer, I explained to the
Directors that my name on the bond would do them no good, .
as everything I possessed had been made over to my wife
about 13 yrs. ago; but they insisted that I sign, so I did.
During the world \var, to protect my family, in case of
any suit that might be brought against me because of being
a member of the County Draft Board, I had all of my prop- ·
erty, both real and personal transferred to my wife.
The Federal Land Bank holds a mortgage against the
place (in my wife's nam~, of course) taken out some ten or.
eleven years ago, of between $9,000 and $10,000. I doubt if
plaeed on the market at this time the farm would bring more
than that: as a dairy farm under the milk market conditions
in Richmond just now, could hardly be sold at all. .
To pay off notes to Cartersville Bank and to Central N ationa! Bank we borrowed from Powhatan. My wife giving
that Bank a. Deed of Trust on the dairy herd, and transferring
also to them a couple of Life Insurance policies as collateral.
The rest of the insurance we carry is borrowed on up to
the limit.
We are stinting ourselves in every way, and paying $100.00
a month on our note to Cartersville Bank. At this rate we .
will complete payment in 16 months. However we hope in
the Spring, ·with the increased amount of milk we will be
shipping then to pay more each month, and complete payment within the year.

.. ,

.John Q. R.hodes, .Jr .•.v .. Arthur Walton, et ·als.

51

· . I really do not consider my wife and I own anypage 54 ~ thing as the Federal Loan on our farm and the
Bank of Powhatan's deed of trust on the stock
would take practically all we have if put on the market now
in a forced sale.
Yours truly,
NASH B. SNEAD.
XQ24. Who sig11ed itt
Ans. · Nash P. Snead.
XQ25. And is there anything in that letter about the condition upon which the ·bond was signed t
Ans. It was not necessary I don't· think.
XQ26 .. The only thing that was in that letter, was that
you explained to the Heceiv:er that your property was in your
wife's name·?
Ans. Yes, sir.
RE-DIR}JCT EXAMINATION.

By Mr. Allen:
Ql. :hir. Rhodes asked you if the Bank sustained any loss
between the date of. the bond and the date the proceedings
for a merger were· ended, .and asked you if the bank made
payn1ents to the Greenbrier Joint Stock & Land Bank. Assuming that it did were the aggregate value of the assets
of the Bank any less than they 'vere when the bond was
sig·ned, at the date the Bank was closed?
Ans. No, sir.

RE-CROSS.,.EXA}.1:INATION.

By Mr. Rhodes:
XQl. You stated in answer to Mr. Allen's question that
the assets of the Bank at the time it was closed were better
than when the bond was given?
· Ans. I am satisfied they were.
XQ2. Don't you know as a matter of fact that the Cash Reserves were lower at the date the Bank was closed, than at ·
the date when the bond was given Y
•
Ans. Yes, sir. I lmow that. It was because we had an
awful drought and because car load after car load
page 55 ~ of mill feed was bought from the west, and had to
be paid for.
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_ XQ3. Regardless of what was the cause, as a matter of
fact were not the Cash Reserves much ·lower.
Ans. I know very well the Bank was drawn on to meet the
Depositors' demands.
XQi. For what reason then do you say it was in better
condition?
Ans. Great many. But the curtailment of loans, and the
getting of better security. I for oneXQ5. What securities were gotten Y
Ans. I know that Deeds of trusts were secured o~ farm
property.
XQ6. Between the time of October 14th, 1930, and the closing of that Bank you say additional security was gotten.
Don't you know as a matter of fact that at that partioular
time in 1930 real estate· and tangible personal property was
depreciating very rapidly Y
_Ans. Yes, sir, that is true.
XQ7. Was not the security that you were taking on real
estate depreciating rapidly¥
· Ans. Yes, sir, that is true¥
XQB. Can you, state to the jury a . single loan; between
those periods when additional collateral was gotten that
someone could realize on¥
Ans. I don't know that I could. 1\Hghty hard to realize
on anything in the last two years.
XQ9. Yo_u say that you got additional collateral by deed
of trusts Y
Ans. Yes, sir.
XQlO. Name one
Ans. Mr. Sanderson.
XQll. At that time did not he hav:e a. Deed of Trust on itT
Ans. I could not sa.y about that.
XQ12. You know his property T
Ans. S'ome of it.
pag·e 56 ~ XQ13. Did the Bank take any Deed of Trust,
except upon his home property Y
Ans. I don't know.
XQ14. Assuming that the Deed of Trust that you took
from lVIr. Sanderson w~.s taken on the property in Cumberland County, if I told you there was a. Federal Loan for $12,500, upon it would you say that was all it was worth?
Ans. I don't know.
XQ15. You have stated that the Bank was strengthened
and you are relying on the C. R. Sanderson property to prove
that, and yet you cannot say how much that is worth 7 Did
you have any other security?
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Ans. Only by Deed of Trust. I am satisfied it was worth
more than $12,500.
XQ16. You are satisfied that at that time it was worth
more tban $12,500.
Ans. Yes, sir.
XQ17. What other Deeds of Trusts were taken Y
Ans. I could not recall, really, I did not attend to that part
of it.
XQt18. But you are undertaking to testify that the condition of the Bank was better at the time it closed, than it
was at the time the bond was giv:en, and I want to know what
you are basing that on Y
Ans. We got loans curtailed and more security.
XQ19. If the Loans were curtailed and yet the cash reserves of the bank were lower, was the condition improved.
Ans. Yes. I still maintain the condition was improved.
RE-DIRECT EXAMINATION.
By Mr. Allen:
.
Ql. With reference to the Cash R-eserve can you state
whether or not that difference was made ·by new loans or by
withdrawals of deposits Y
Ans. Sin1ply by withdrawals.
vVitness stood aside.
page 57

~

MR. E. M. JORDAN,
another witness for the defendant, heing called to
the stand, and duly sworn testifies as follows:
EX1\..~IIN.A.TION

IN CHIEF.

Bv Mr. Allen':
.. Q1. Your signature appears on the bond here, how long
have you been a director of the State Bank of ·Columbia at
the time of the execution of that bond Y
1Yfr. Crank: Objection as the time which he had been a
director is immaterial.
The Court: I don't see that it is material or immaterial.
Ans. July, 1930.
Q2. Were you present on the occasion when the question
of giving this bond can1e up for discussion Y
Ans. Yes, sir.
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. .Q3. Who was present at your Board meeting?
Ans. All the members, except 1\fr. Sanderson, and Mr~
Bristow and 1\fr. Bowles were there.
. Q4. Did Mr. Bristow come before your Board and .discuss
the matter?
Ans. Yes, e,ir.
Q.5. Will you state to the Jury the circumstances under
which you signed the bond f
. Ans. We ere negotiating with the Bank of Louisa. I was
not on that committee, but at this meeting which we signed
the bond they had a letter from the Bank of Louisa setting
forth the terms by which they would take us over. It was
taken up before this board and passed on. vVe accepted their
terms, and after that we signed the bond, simply to take care
of any loss that might. be sustained during that period of
time.
Q6. To whom did you deliver the bond Y
Ans. To Mr. Bristow.
Q7. What was the condition under which it was deliverP.d
to Mr. Bristow?
page 58 ~ Ans. :.rhat if any loss was sustained for the period that it might take to close the deal with
Louisa.
QB. Did you work in conjunction with the other directors
and make an effort to bring about that merger?
Ans. I was not on that committee.
Q9. At the time did you in good faith, did you expect the
merger to be brought about?
Ans. I certainly did.
QlO. Would you have, at that time, signed a -bond unconditionally to become a part of the general assets of the Bank f
Ans. No, sir.
~Ir. Crank: Objected to on the ground ihat what he would
have done is improper and irrelevant.
The Court : Overruled.
'Mr. Crank: We except.

Qll. Can you state whether or not the Bank sustained any.
loss in the aggreg·a.te value of its assets during the period you
·
have mentioned f
Ans. No, sir. It did not sustain a.ny loss.
Q12. What was the difference in the Bank's condition better or worse f
· Ans. It was better.
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CROSS EXAMINATION.
By Mr. Crank:
XQ1. vVhat do you mean by that answer. I don't quite
understand just what the meaning of it is?
Ans. I mean if the Bank sustained any loss, a:fter ,we gave
this bond, between that time and the time we could·close with
Louisa.
XQ2. What would happen in the event of a lossY
Ans. The bond was not to be us-ed unless some loss was
sustained.
XQ3. The bond 'vas not to be used by whom~
Ans. By 1\{r. Bristow.
XQ4. Can you tell us just exactly what was the agreement between your Board and Mr. Bristow with
page 59 ~ r·eference to the bond which was executed, if there.
was any agreement at all?
Ans. I have :just stated that so far as I know.
XQ5. From whom did this proposition come from, Mr.
Bristo'v or from your Board?
Ans. You mean the purpose of the bond?
XQ6. The purpose of the bond was to indemnify the Bank
in the sum of $25,000 in the event of loss. You said that you
understood that the bond was only to be .used between the
14th of October and the time the Bank merged. I asked you
from _whom this proposition came, from your Bank or Mr.
Bristow?
Ans. I understood it was agreed on there at the meeting,
that was the purpose of the bond.
XQrl. You stated these conditions, did they movee from
your Board or from }if r. Bristow?
Ans. I don't know that I exactly understand your question.
XQB. I want ·to know whether this condition was attached
and proposed by your board or by 1\{r. Bristow?
Ans. For us to sign that bond, 1\fr~ Bristow~
XQ9. But in that bond there is nothing said in that bond
about a condition except that in the event of a loss you were
to pay $25,000, nothing was said in that bond that if the
loss occurred between October 14th and December 15th?
Ans. No, sir. I think not.
XQlO. I want to know who made that proposition your
Board or Mr. Bristow?
.
Ans. I don't know whether it was Mr. ·Bristow or our
Board; that was my understanding.
.
X Qll. Why did you understand that that was to be true t
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Ans. Mr. Bristow told us that unless we gave this bond
he would close the Bank on that day. This Committee had
a communication with the Ba.nk at Louisa, making us a proposition, setting forth conditions under which they would take
us over, that was brought before the board meetpage 60 r ing and accepted before this bond was signed.
Mr. Bristow told us it would take from 30 to 60
.
days, probably 90 days to close this deal with Louisa, and
it was then we gave the bond to him to hold the Bank open
until the deal could be· put over, with the understanding that
it would cover any loss tha.t the Bank might sustain during
that period.
Mr. Crank: We object to that.
Ans. I was simply trying to tell you ~fr. Crank all that I
know about it.
X!Q12. I asked you though just what this condition was.
I asked you who this condition first mov:ed from, whether
your Board first suggested it or whether Mr. Bristow suggested it, and you teatified that Mr. Bristow said tha.t unless you signed the ·bond he would close the Bank that day f
Ans. I don't know that he said that da.y, but it was understood it would be closed.
XQ13. Did you have any agreement as to the delivery of
that bond or the bond taking effect other than as set out in
the bond itself?
Ans. We had no written agreement.
XQJ.4. Have any oral agreementf
Ans. I think so. That is my understanding of it.
XQ15. Can you tell us just what conversation or agreement it was¥
A.ns. No I could not.
XQ16. Can you recall anything that was said by Mr. Bristow with reference to the bond, to the effect that, that bond
was only to take effect upon such and such conditions~
Ans. No, sir, I could not, other than what I have already
said, that it would take 60 or 90 days to close with the Bank
of Louisa.
XQ17. And you don't kno':v who made this proposition,
don't know who it came from, and you cannot tell ·us anything was said, but you just gathered the impression, your
understanding, was that the bond was to be efpage 61 ~ fective only unless loss took place during that period?
.
A.ns. That is right.
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XQ18. Did Mr. Bristow tell you that the bond was not to
be delivered unless a loss was sustained?
Ans. I don't know that he did.
XQ19. You cannot tell tl1e jury that you heard him make
that statement Y
Ans. No, sir, I 'vould not.
XQ20. Did you tell him so? You did not tell him the bond
was only to be effecti~e upon the happening of that condition?
Ans. I could not say who said it or how it was brought
about, I ean only tell you my understanding of it.·
XQ21. Who was in that Directors meeting Mr. Jordon, you
and these other gentlemen who signed the bond, with the
exception of 1Ir. Saunderson Y
Ans. Yes, sir.
XQ22. And 1\fr. Bristowf
Ans. He was there.
XQ23. He was in the meeting?
.
Ans. I don't think he was in there all the time. Mr. Bowles
was in there part of the time. 1\{r. Bristow's examiners were
at the Bank that day checking up and I think he was with
thmn a portion of the thne.
XQ24~ Who handled this matter of giving the bond. Did
~[r. Bristow handle it or 1\!Ir. Bowles 1
Ans. l\!Ir. Shelton had the bond when I saw it.
XQ25. I am speaking with reference to whether Mr. Bristow, did you have any conversation with him when you were
signing the bond f
.
Ans. Yes, sir. IIe was not in there when it was signed,
and we discussed it among ourselves.
XQ26. Who was having it done 1
Ans. Mr. Bristow. I don't recall that ~fr. Bowles
pag·e 62 ~ said anything there that day.
XQ27. You testified 1\!Ir. Jordon that no losses
occurred there to the bank between the tin1e the bond was
executed and the thne the B'ank was closed. Can you state
that as a matter of fact f
.A.ns. Yes, sir.
X Q28. Upon what do you base that statement Y
Ans. That we went to work and secured additional collateral and in a good many eases collected notes in full, and
a good many of them were curtailed. I worked myself thirty
or ff>rty days, day and night on it.
XQ29. Can you name a.ny notes that were collected in full?
Ans. I ean name my own.
.
XQ30. That was good any way, was not it?
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Ans. I don't remember any more that were paid in full,
a good many were curtailed.
·
XQ31. Is it not a matter of fact that the notes that were
collected were the best notes in the bank Y
Ans. You asked me the notes that were coltected.
XQ32. You did not strengthen the Bank -by collecting a note
that was perfectly good, did you?
Ans. No, sir.
XQ33. And you cannot recall any notes that were collected ·
that strengthened the Bank during that period f
Ans. Got lots of Deed of Trusts.
XQ34. Can you name some of them Y
. . Ans. Some of them, from ~fr. J. H. IGrkpa.trick.
XQ35. How much did he owe the Bank?
Ans. About $7,500 and he paid $1.,000 cash and gave a
deed of Trust covering the balance.
XQ36. You had his note for it was the note good? If the
note was good, was that strengthened by a Deed of TrustY
Ans. ·Strengthened that much.
XQ37. -Everything that he had was responsible
page 63 ~ for it before he gave tl1e Deed of Trust Y
.
Ans. Don't yon think a Deed of Trust would
make it strong·er? Wouldn't yon have rather had it Y
XQ38. You could have gotten a judgment and whatever
.
.
he had was responsible, wasn't itt
Ans. You cannot get around the fact that a. Deed of Trust
makes a note stronger.
XQ39. Remember any others 1
Ans. One from Mr. Holland.
XQ40. How much wa.s that for f .
Ans. I think six or seven hundred dollars I don't remember exaGtly. One from Mr. Johnson down her(' for a small
n~onnt, I am just telling you the ones that I had dealings
Wlth.

XQ41. Speaking of the I{irkpatrick one there, if you had
proceeded and gotten a judgment against him on that note
would not you have been in just a good a. position as if you
had of gotten a Deed of TrustY
Ans. Probably so.
XQ42. Was not his note good, could not you have made .
it out of him without taking a Deed of 'rrust Y
.
Ans. Probably so.
.
XQ43. If that is true could you say that that strengthened
the Bank, if it was good without the Deed· of Trust?
Ans. In this particular case, I don't doubt Mr. ·Kirkpatrick's ability to pay, but I don't think there is any question
about a Deed of Trust strengthening a note.
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XQ44. Could you ha.ve made the Holland debt without a
·
deed of TrustY
Ans. ~Iy opinion would be the same.
XQ45. You think it was good without the Deed of Trust!
Ans. I think it was.
XQ46. During that period was it not a fa.ct that live stock
and real estate were depreciating in value? Is·
page 64 } that not true'
Ans. Yes, sir.
·
XQ47. And a grea.t many of the loans that you all had
there a.t the Bank were based upon Real Estate holdings
and Tangible personal property? Is that not true?
Ans. Yes, sir.
XQ48. You were loaning· in a farming community, and were
loaning to people who owned stock and land?
Ans. Yes, sir.
XQ49. You all did not take any audit or have the Bank's
assets appraixed at the time the bond was given to ascer-.
tain what the Bank lost during that period?
Ans. Mr. Bristow's Examiners were there that day.
XQ.50. Did they undertake to find out just exactly how mucP
loss was sustained as of that time Y
Ans. No, sir.
RE-DIRECT

EXA~1INATION.

By. Mr.. Allen:
Q1l. Mr. Crank has asked you ·about this understanding
with Mr. Bristow. Did you get your information from any
other source, than from that meeting, there that day. Mr.
Bristow was there and your Directors were met and discussed this matter of the bond. Did you get your understanding about the condition that the bond was given there
that day?
Ans. Yes, sir. ·
Q2. Who conducted these merger negotiations, largely, on
behalf of the Directors, which one of the Directors Y
Ans. Mr. Sbelton.
.
Q3. With reference to the ·Kirkpatrick deed of Trust was it
a First Deed of Trust or Second Y
Ans. A portion was :first and a portion was second.
RE-CROSS EXAMTNATION.
By Mr. Rhodes:.
.
XQl. Mr. Jordon you stated the condition, upon which this

.
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bond was given. - Yon have discussed this matter with me
how many times since the B'ank was closed?
page 65 ~ Ans. I don't remember. I remember discussing the matter with you at Cartersville and possibly here at Palmyra.
XQ2. I want to know, though, how many times you have
talked with me about the Bank's a.ffairs since the Bank was
closed?
.Ans. ·I cannot recall that. We have never discussed it
very much. I recall once at Palymra and once at Cartersville.
· XQ3. Do you remember once at Louisa?
Ans. I recall meeting you at Williamsburg once.
XQ4. Did you in your conversations with me, ever say anything to me about the condition upon which the bond was
given?
Ans. I don't know that I have.
XQ5. ·Until you got on the stand there today, had you
ever said anything about the condition upon which the bond
.
was givenf
Ans. I don't know that I ever discussed this bond 'vith you.
XQ6. Did you not come to me and_ ask me if I would not
meet Mr. George .Allen and go over this matter with him?
Ans. Yes, sir. That was at Cartersville. I don't recall
that we ever discussed the bond, 1\{r. Rhodes, and I do recall that we discussed the matter there at Cartersville, and
you ran your hand in your pocket and said yes, I have the
bond right here in my pocket?
XQ7. I told you that I had the bond in my pocket, then?
Ans. Yes, that i& my recollection.
XQB. Did you not come to me a.nd ask me to meet Mr.
George Allen as your Attorney, and asked me to write him
a letter that I would meet him at Victoria Y
Ans. It does seem to me that I did do that.
RE-DIRECT EXAMINATION.
By Mr. .Allen:
Ql. You referred him to your Attorney when the question
was brought up with reference to the Bond? You referred
him to your Attorney 7
Ans~ I don't r~all ever discussing the hond with Col.
R~odes other than that time, about 12 or 18 months ago, as I
said.
·
Witness stood aside.
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page 66}

J\iR. P. N. STONEJ\fAN,
another witness for the defendants, being called
to the stand and duly sworn te.stifies as follows:

EXAMINATION IN CHIEF.
By Mr. Allen:
Ql. ~Ir. Stoneman I believe you were a director of the State
Bank of Columbia and you are one of the defendants being
sued here on this bond. Were you present when the discussions were had with reference to the Directors signing this
bond¥
Ans. Yes, sir.
Q2. Di<;l you see Mr. Bristow there that day?
Ans. Yes.
Q3. Who carried on those negotiations on the part of the
Directors?
Ans. J\{r. S. W. Shelton.
Q4. What was the condition that the bond was signed and
turned over to 1\ir. Bristow on, that day?
Ans. I being further from the Bank, I got most of my
information through Mr. Shelton. What lead up· to the signing of the bond, was this. We were negotiating to merge the
two Banks with Louisa. and I was relying on Mr. Shelton to
give me all the information that I kno'v regarding it.
Q5. On the day that you signed the ·bond what were the
circumstances or the conditions that the bond was given to
:Nir. Bristow¥ What was the event in which it was to be
used¥
Ans. That bond was giv:en that day pending the merger
with Louisa and as a Director, all of the directors we accepted the offer Louisa made, under those conditions I agreed
to sign the bond.
.
.
Q6. Had you accepted the merger proposition at the time
you signed the bond Y
Ans. Yes, sir.
, Q7. Did you expect the merger to go through?
Ans. Yes, sir.
QB. Did you work to that end?
Ans. Yes, sir.
page 67 } Q9. What were the conditions under which this
bond was to be used?
Ans. I understood that it "ras to save the Bank harmless
during this period .
. QlO. Suppose the Bank suffered no loss during that interval during the period the negotiations were pending, what
was to become of the bond Y
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We object.
Change the form of the question Mr. Allen.
We think that is a leading question.
Objection overruled.
Exception to the ruling of the Court.

Ans. The bond was to become null and void and be -returned, the only answer I could give.
All. ~fr. Stoneman did you keep in touch with the situation with reference to the Bank's affairs during that period f
Ans. In as close a touch as I could. I was liv1ng way below Richmond. I kept in as close a touch as I coukl.
Q12. Did you attend any of the Board meetings during
that time?
Ans. One I think.
Q13. Have you sufficient knowledge of the Bank's affairs
to state to the Court and Jury whether the Rank sustained
any loss during that time?
Ans. It has always been my contention-

Yr. Crank: We object.
The Court:

S'ustained.

Q14. Do you know of a.ny loss that took place during that
interval?
·
Ans. No, sir, I do not.
CROSS EXAJ\1INATION.

By Mr. Rhodes:
XQl. Mr. Stoneman what date was this bond given on?
Ans. October 14th. I think.
XQ2. 1930?
p~gA 68 ~
Ans. Yes.
XQ3. Do you recall who was there 1
Ans. Yes. All the Directors except J\fr. Sanderson. 1\Ir.
B'ristow and Mr. Bowles were a.t this meeting.
X Q4. Was ~fr. Bowles in the room there when the matter
was discussed about the bond Y
·
·
Ans. I cannot say that he was.
.
XQ5. To get back to this condition upon which this bond
was signed what did you say the condition was f
.Ans. To save the Bank harmless until we could complete
·
the merger with the Bank of Louisa.
XQ6. Suppose the merger of the Bank went through Y
What was going to happen 1

John Q. Rhodes, Jr., v. Arthur Walton, et als.

63

An8. The bond was to be returned.
XQ7. Suppose it did not what was going to happen to the
bond? .
Ans. As I stated if the Bank was saved harmless the .bond
'vould be returned.
XQ8. If the merger went through the bond was to be returned, and if it did not go through it was to be returned?
Ans. In a way, if the Bank was saved harmless.
XQ9. If the Bank was saved harmless, was the bond to be
returned to you'
Ans. It should have been.
XQlO. Did Mr. Bristow ever tell you, as a signor of the
bond," that if the merger did not go through the ·bond was to
be returned to you Y
Ans. That is what I inferred.
XQli. Yon were there at this meeting?
Ans. Yes.
XQI2. And you were signing a bond for $25,000?
Ans. I had all confdence in the ·of-ficers of the Bank, that
we ·were not going to suffer any loss.
·
XQ13. Then you won't state to this Jury that
page 69 ~ ~fr. Bristow made that statement to you~
Ans. No, sir. ·
XQl{. And you won't state that he made that statement
to the Board of Directors?
Ans. No, sir.
XQ15. Where did you ·get that understanding from, then Y
Ans. I got it through discussions in the meeting.
. XQ16. With whom?
Ans. Mr. Shelton, I was relying on him.
XQ17. As a matter of fact you were relying -mostly on
·
Mr. Shelton, as your Attorney?
Ans. I was 60 or 75 miles from there and I had to rely on
the Attorney's evidence.
XQ18. You won't tell the Jury that Mr. Bristow made that
statement to you Y
Ans. I don't say that he did.
.
XQ19. At the time this bond was signed on October 14,
1930, as a matter of fact did not the Bank have a large loss
at that time. Don't vou know that to be a fact?
·
Ans. No, sir, I don-1t.
XQ20. You did not?
Ans. Who did not have.
XQ2l. I am not talking about that. Did not you know that
the Bank had a great loss at that time?
Ans. I am not prepared to say.
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XQ22. Was not Mr. Bristow :fixing to close the Bank up
on the day you gave this bond?
·
Ans. Yes.
XQ23. Why was he going to close it up 7
A.ns. We was not keeping our reserves for cash up.
XQ24. And conditions were changing very rapidly?
Ans. Not so rapidly then, but did afterwards on account
of the drouth that year.
page 70 ~ XQ25. You were Vice-President of the Bank Y
Ans. Yes, sir.
XQ26. Practically every loan in the Bank, totalling some
two hundred and fifty thousand dollars was made on land
and tangible personal property, was it not?
.Ans. That was what it was.
XQ27. Is it not a fact that real estate and personal property were rapidly falling at that time Y
Ans. I suppose it was.
XQ28. .And yet you say the Bank did not suffer any loss
during that period? In what way were that Bank's conditions
improved?
Ans. We got some additional collateral, and loans were
collected, how else were you to strengthen the Bank and getting more signatures on notes.
XQ29. I want you to state to this Jury the names of the
loans that were strengthened?
Ans. I was not physically familiar with that.
XQ30. From your own lrnowledg~ you cannot say, then that
the Bank has suffered any loss or not 7
.Ans. No.
XQ31. Don't you want to change your statement, then that
you made on direct examination that there was no loss?
.Ans. I said it was Inaterially strengthened 1
XQ32. You do know Mr. Stoneman, that at 'the time the
Bank was closed that the cash reserv:es were very much lower,
than in October, 1930.
.Ans. I don't see whv it should not have been.
XQ33. When a Bank's Oash Reserves a.re being depleted
very rapidly the Bank is not iu as good a condition as before
that, is it?
.Ans. When we got more security and collected money, it
is.
·
XQ34. Why was the Bank closed, then?
A.ns. We ·were not doing it fast enough. We could not
.
do . it fast enough. Where could you get money
pag·e 71 ~ during that drouth f I happened to be in business
during that time myself and-
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XQ35. You lost money during that time, did you not T
Ans. I think I did, yes, sir.
XQ36. And yet you tell this jury that the Bank did not suffer any?
Ans. No, sir. I did not say that it did not suffer any loss.
I said that the condition was materially improved by getting
other collateral and making collections.
XQ37. What collateral?
Ans. I heard the discussion a moment ago, about what did
you want to get a. deed of trust for. When you get a Deed
of Trust I eonsider a loan strengthened.
XQ38. If you will name the Deeds of trust that were gotten
during that time, other than the J. R. Kirkpatrick and C. R.
Sanderson Deeds of Trust T
Ans. ·I cannot answer tha.t a.s I said I am not familiar with
the physical condition of the Bank.
XQ39. Mr. Stoneman, I wrote you a letter as Receiver of
the Bank of Columbia, did I not7
Ans. I think you did.
XQ40. You got it didn't you 7
Ans. Yes, sir.
XQ41. Did you ever answer it? ·
Ans. I don't think I did.
RE-DIRECT EXAMINATION.

·By Mr. Allen:
Ql. With reference to the· discussion at Columbia with
the members of your Board and Mr. Bristow, was he present at any of these discussions f
Ans. I don't ren1ember particularly.
Q2. He was there discussing it with you that dayt
Ans. Yes, sir.
·

Witness stood aside.
~I. A. F. MOON,
another witness for the Defendant, being called
to the stand and duly sworn, testifies as follows:
.

I>age 72

~

EXAMINATION IN CHIEF.
By Mr. Allen:Ql. Mr. Moon did you have any official connection with
the State Bank of Columbia at the time this bond in question
w:as signed?
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Ans. Cashier of the Cartersville Branch.
Q2. Were you over at ·Columbia at any of the meetings that
the subject matter of this bond was discussed Y
Ans. Yes, sir.
Q3. Were you there when the bond was signed?
Ans. Yes, sir.
Q4. What time of day did your board meet that day?
Ans. I think it was in the morning around 11. o'clock.
Q5. Was Mr. Bristow there that day? ·
Ans. Yes, sir.
Q6. How 1ong did your Board remain in session that day?
Ans. S'ometime in the afternoon.
Q7. How long did 1\{r. Bristow remain up there with you f
On that day?
Ans. I think ::h1:r. Bristow stayed there until the meeting
was over. I won't be ab~olutely sure.
QB. Was the bond signed while 1v1r. Bristow was there 7
Ans. Yes, sir, all but Mr. ·sanderson. .
.
Q9. Was Mr. Bristow present when the discussions. were
had with reference to the bond?
.
.. Ans. Yes, sir. He was present at some of them.
QlO. Who first brought forw~.rd the matter of the Directors signing the bond?
Ans. I think it was Mr. Bristow.
Qll. What negotiations were in progress at that time between your Bank and the Bank of Louisa, and what was ·
their object?
Ans. Negotiations were going on as to ·a merpage 73 ~ g·er with the Bank of Louisa. 1\fr. Shelton had· a
letter from the Bank of Louisa, written by its
Cashier Mr. R. C. Crank setting forth the terms upon which
they would take our Banks over. ·
Q12. Did your Board aceept ·that proposition?
Ans. Yes, sir.
Q13. When was that proposition accepted before that ·bond
was signed or arter 1
Ans. On the same date, but before the bond was signed.
Q14. Was there any diooussion there in Mr. Br[stow's
presence as to ho'v long it would take to complete these merger proceedingsf
Ans. I remember Mr. B'ristow saying that he was glad that
we had accepted the Louisa Proposition, but that we would
find that it would take longer than we thoug1it to complete
it; that in his opinion it would take from 30 to 60 days a.nd
may be 90 days to complete it, and that J1e was mighty glad
that we had taken that step but that he felt like he should
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ask us gentlemen to· give him a bond to be held by him until
this arrangement could be completed in order for him to allow the .Banks to stay open.
Q15. Did you give hhn the ·bond Y
Ans. We signed the bond afterwards.
Q16. Did you g-ive the bond to him or the Bank?
Ans. \Ve gave the bond to !VIr. Bristow, I think, and later
he gave it to ]\lfr. Shelton to g·et ]\lfr. Sanderson's signature.
Q17. In what event was that bond to be used by Mr. Bristow?
Ans. In tl1e event our Banks got in any worse shape than
they were in before this merger could be put through.
Q18. Did he decline to permit you all to keep the Bank open .
with the giving a boucl upon tha.t condition?
Ans. I think he did that was my understanding.
Q19. Did you in good faith expect to bring about the merger?
·
Ans. I think I did.
Q~20. Did you work to that end?
Ans. Yes, sir.
Q21. Were you familiar with the financial conpage 74 } Clition of the Bank and its affairs at the time the
Bond was signed 1
Ans. Yes, sir. I knew more about my Bank at Cartersville
than I did about Columbia.
. Q22. D:uring the period the negotiations were going on did
the Banks sustain any loss, that is the aggregate value of the
Assets were more or less, at the time the bond was given,
than when the Bank was closed Y
Ans. I don't recall any specific loss .
. Q23. Was the condition of the Bank better or worse at
the time it closed than when the ·bond was signed?
Ans. I thought the condition of the Bank was. much bet-

ter.
CROSS

EXA~fiN.A.TION.

By Mr. Rhodes:
· XQl. Mr. Moon, just exactly what was the condition under which you signed that bond? I am not talking about anyone else now, but what conditions did you sign it under?
Ans. The condition under which I signed the bond was
that we were not to allow our Bank to get in any worse condition, -as Mr. Bristow said than it was before this merger
'vent through.
XQ2. What do you mean ·by that, any worse condition.
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Your :version is a little different from the others, and I cannot gather what you meanY
Ans. I mean by that from what I judge from wha.t Mr.
Bristow -told us, that if we allowed our Bank to get in any
worse eondition that it was on the day we signed the bond,
then we were bound by that bond, and if we did not everything was well and good.
Mr. Crank: We move that that answer be stricken out as
undertaking by parole testimony to vary the terms of a writ-·
ten instrument.
The Court: I don't see how you can strike it out, it is
an answer to a question by ~Ir. Rhodes. I overrule that motion.
Mr. Crank: We except to the ruling of the Court on the
ground that the testimony of the witness by parole
page 75 ~ to vary the written terms of the bond.
XQ3. Mr. Bristow tell you that himself?
Ans. He made that statement in that room.
XQ4..Who was present?
Ans. Everyone who was in that meeting.
XQ5. You tell this jury that he made that statement 1
Ans. That was my understanding, as near a.S I can get at
his exact wording.
XQ6. Who was going to determine whether the Bank had
gotten in any worse condition Y
Ans. I don't know.
XQ7. You signed the bond, which you admit Mr. Bristow
told you himself that was to be governed by whether the
Bank was in worse condition or not. Who was going to determine that f
Ans. I suppose the auditors.
· XQ8. He closed you up on Decem.ber 11, 1930, did he not'Y
You must have been in worse condition, were you not?
Ans. I don't think we were. He told us that if you gentlemen don't allow the· Bank to get in any worse shape than
it was from the time the bond was given, and the merger
was coi_npleted, we had all faith that the merger 'vas going
through, from a letter that we accepted, if we wanted the
Louisa Bank to take us over.
XQ9. Who was to determine whether the Bank was in
worse shape or not f
Ans. I don't know.
XQlO. Did not I understand you to say the auditors wereY
Ans. I suppose they were.
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XQ.ll. And the Bank was closed on December 11th. It
must have been in worse shape then, n1ust not itt
Ans. I don't know why it was because we were still hoping to complete negotiations with the Bank of Louisa.
XQ12. And you tell this Jury that you don't know why
this Bank was closed .. I want you to state whether
page 76 ~ you know or not.
·
Ans. The Bank was not closed because of anything we Directors had done hetween October 14th and December 11th, when he closed the Bank, and we were hoping
then that we could have some negotiations with Louisa and
keep it open.
XQ13. Mr. !Ioon, !£r. Allen asked you if on December
11th, when the Bank was closed, if the aggregate total amount
of your assets were not more then than they were on the
date this bond was given and I understood you to sa.y they
were¥
Ans. No, sir. I·.did not. I did not answer the question.
XQ14. Why didn't you answer it 1
Ans. Did not understand it.
XQ15. Well I am asking you ·now if the total aggregate
assets of that Bank were not more on December 15th, 1930,
than they were at the time that ·bond was given 1 ·
Ans. The total footings were less on December 11th, 1930,
than on October 14th, 1930; they were less because the deposits were lower and bills payable were less.
XQ16. In other words the total assets of your Bank were
not as high on J)ecember 15th, as they were on the date the
bond was given?
Ans. They were not as high. I don't think there is any
Bank in the Country that they were as high. Our notes at
Cartersville had been considerably reduced, after our meeting· on October 14th, when we accepted the proposition fron..
Louisa and signed the bond. We went to work to get curtails on notes, payn1ents on notes, and as much additional
collateral as we could, of any kind we could. In other words
anything that would strengthen the Bank. I remember three
of our la:.rge borrowers paid us money, Fleming and Turner
had been owing us $6,000, for considerable number of years,
the concern had gone out of 1business for ma.ny years and
we got busy and collected the entire amount.
Dr. Snead had been owing our Bank for a number of years,
and his property was in his wife's name, he paid
page 77 ~ us $3,500. Mr. Burrett his widow sold some bonds
and paid us $3,000, that is $13,000 that we collected
during that time, and through Mr. Shelton we got a Deed
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of Trust from Mr. Sanderson and there were other payments of smaller amounts. I kept busy night and day working on the proposition, so that our Bank would make a good
showing when the Louisa people took us over.
XQ17. As a matter of fact between October 14th and the
date the Bank was closed you together 'vith Mr. Hodgson,
Mr. Shelton and Mr. Snead and the others you were trying
to get all the money in hand you could f
Ans. Yes, sir.
XQ18. You were having right heavy demands on you atthat time?
.
.
Ans. Yes, sir. On account of some feed the farmers Union
was getting.
XQ19. And you needed that money to- keep open Y
Ans. Yes, sir.
·
XQ20 ....t\..nd you just stated that you did tha.t because you
wanted to make a good showing with the Bank of Louisa Y
Ans. We wanted to get in as good a condition as we could
so, they would not suffer any loss.
XQ21. This money was being· collected to meet de1nands
ma~e on you at that time, is that not a fact?
Ans. I collected all the money I could.
The demands
through . the ordinary course of business were being made.
XQ22. Were not they a little heavier than ordinary?
Ans. After the Farmer's Union ordered this six ca.rs of
Grain and Feed those cars coming in, made demands on us
a little greater than ordinary.
XQ23. In other words you mean·to say that the demands
being made were only in ordinary course of business Y
Ans. The Country was in· right bad condition and people
were removing their deposits more than they had in a good
·
many years.
· XQ24. '\\Tere not people drawing money out on
· .
pag~ 78 ~ account of the fact that they were afraid of the
safety of the Bankf
Ans. Banks were being· closed all over the State and nation at that time, and naturally some people would be a little
panicky, and wanted to get the money in their pocli:et.
XQ25. As a matter of fact that Bank at Columbia was one
of the first Banks that was closed in Virginia during this
depression?
.
Ans .. I know another one closed at Clarksville the same
day our Bank was closed.
XQ26. You have stated that the aggregate value of the
assets were not as much and give the reason for it. Was not
your Capital Reserve, I mean the Cash Reserve much lower
on December 15th than on October 14th Y

----

---

-~

John Q. Rhodes, Jr., .v. Arthur Walton, et als.

71

Ans. Yes, sir.
XQ27. How muchf
Ans. I don't know.
XQ28. Can't you approximate. it?
Ans. I 'vould not say.
·- · .
. XQ29. Was it as much as 20% ~
. Ans. I would not say.
.
XQ30. But you will say that they were much less on the
date the. Bank· was closed, than they were on the date of the
giving of the bond'
Ans. Yes, sir.
XQ31. Notwithstanding the collections?
Aus. Yes, sir.
XQ32. Dr. S'nead 's wife was on his note, that was paid, was
she notY
Ans. Yes, sir.
XQ33. The Fa.rm ·was good for the money Y
Ans. I suppose so.
XQ34. Mr. Burrett was good for his note, wasn't heY
Ans. He was dead.
.. . . . . XQ35. His . estate was good?
page 79 ~ Ans. Yes_, sir.
XQ36. vVere not the notes that you collected during that period, were not they the best notes in the Bank?
Ans. No, sir.
XQ37. Dr." Snead's note with his wife's name on it, was
good?
Ans. I don't know.
XQ38. Are you sure? Has he not the best Dairy Herd in
that community? Was there anything against his Pairy
heard when this bond was given 1
.A.ns. I don't know whether you could or not.
XQ39. Do you mean to say that his note was not good?
Ans. I don't know about that.
XQ40. He was Vice-President of the Bankf
Ans. Y-es, sir.
XQ41. Now, Fleming & Turner, is that F. F. Fleming?
He is a Director in the Bank of Powhatan, that was good
wasn't it?
Ans. I have my doubts about it.
XQ42. Why wasn't it goodY
Ans. We had requested payment from time to time, and
had never gotten it.
XQ43. What other notes did you collect down there!
Ans. We got collateral on all notes we could.
XQ44. ·Can you name a bad note· that was paid or curtailed, during that period Y
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Ans. No, sir, I could not without my books.
XQ45. You are Cashier down at Cartersville, were you not
in complete charge of that branch Y
Ans. Yes, I was Cashier.
XQ46. Can you state to this jury that no loss occured at
that Bank between the signing of the bond a.nd the closing
of the Bank on December 11th Y
.Ans. Offhand I cannot recall any.·
X~7. I did not ask you to name themY
page 80 ~ Ans. I can't recall them.
XQ48. Can yo-u state yes or no whether any loss
occurred?
Ans. I won't answer that question because I could not say
without my books.
XQ49. Did not you state that no losses did occur f
Ans. I said that I don't recall any.
XQ50. Don't you wa.nt to change your statement then Y
Ans. I said that there were none that I recalled.
~Q51. Did you state that as a matter of fact Y
Ans. No, sir.
XQ52. When did P. E. Duncan kill himself, Mr. Moon Y
Ans. October 11th.
.. XQ53. 1930, wasn't it!
Ans. Yes, sir.
XQ54. How much did he owe the bank Y .
.A.ns. ·I think it was a little above twelve thousand .dollars.
XQ55. Mr. Moon you say you think about $12,000 that was
Mr. Duncan's lineY
Ans. I don't remember the exact figures, I think as Maker
and Endorser it was pretty close to $12,000.
· XQ'65. Do you know how much the bank is going to get
out of his estate 7
Ans. Only what you said Satuwday.
XQ66. What did I tell you Y
Mr. Allen: We object that is not evidence.
XQ67 .. Did any loss occur on P·. E. Duncan's. line between
October 14th and the date the bank was closed Y
Ans. I don't recall any.
XQ68. Are you certain that it did not 1
Ans .. Without my books I could not say.
XQ69. Had any been charged off 1 ·
Ans. I could not say without my books.
·
XQ70. Have you got a note in the Bank Mr.
page 81 ~ Moon of R. Samuel & Son 1
Ans. I think we had one.
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XQ71. Reme1nber the amount of that note t
Ans. No, sir.
,
XQ72. Well approximately how much was it7
Ans. You have the figures there.
XQ73. How rnay times have you handled that note, two or
three thousand¥
Ans. I don't reckon that 1nany. I know we .. had one note
as collateral, and one carried in the Bank. I don't remember the exact amount.
XQ74. Approximately? ·was it $5007
.Ans. More than that.
XQ75. Was it $1,000, $1,5001
Ans. It was over $1,000.
XQ76. Who was he7
.Ans. He was a lumberman in Drexel, Pa.
XQ77. Ifave you made any effort to collect that note?
.Ans. Yes, sir. By going to Philadelphis and having conferences, getting new notes, getting all the information I
eould about him. The latest inforn1ation I got was from a
Bank near his home, and I think we have a chance to collect
the note through his brother, who held a position as State
Bank Examiner, and I was hoping that with further investigation it would prove true.·
XQ78. Didn't you send that note to some Attorney?
Ans. At one time.
XQ79. Had they returned it to you?
Ans. I went to Philadelphia and took it up with son1e
Attorney there, and I think I brought the note back with
me.
XQBO. Were they continuing trying to collect it 7
Ans. I don't think they were.
XQ81. Didn't you get a letter from some of these Philadelphia Attorneys with reference to the note of
page 82 ~ R. Samuel, advising you that this was valueless,
on November 28, 19301
Ans. I don't recall.
XQ82. You don't deny you did not?
Ans. No, sir.
XQ83. If you did get that letter it was a loss, during that
period, wasn't it 7
Ans. If that is true, yes, sir.
XQ84. You had been carrying it as an asset Y
Ans. Yes, sir. I think we can collect it now.
XQ85. Mr. 1\foon you had a note in your B'a.nk of Mr. W.
F,. Boggs endorsed by Boggs Broths, did you not?
.Ans. Yes, sir.
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XQ8'6 Do you remember the amount of that note?
Ans. No I don't recall the amount.
XQ87. Approximately.
.
Ans. I don't recall the exact an1ount, I would be afraid to
state.
XQ88. Was it as much as $500!
Ans. More than $500.
XQ89. As much as $1,000?
Ans. I- don't recall right large amount.
XQ90. Had the interest been paid on that note promptly?
Ans. I don't think it had.
·
XQ91. How long had you been carrying that note with interest past due on itT
Ans. I don't recall, I remember it had been carried as past
<lue for sometime.
.
XQ92. Did you consider it goodY
Ans. We thought we were going to collect it when he
settled with the insurance company, he did not have anything.
XQ93. Interest was running during all this time, was it
notY
·
Ans. Yes, sir.
XQ94. Did you have any notes in October, 1930, at the
time you signed this bond, that you did not think
page 83 ~ were goodY
1\.ns. I don't know what you are driving at. We
~ad some notes in there that we were working on trying to
get additional security for.
XQ95. I am talking about, did you have any notes that you
thought were not g-ood at that time y·
Ans. I don't know how to answer that question.
XQ96. You know whether you bad any don't you Y
Ans. I suppose there were some that were not good. I
guess all banks have some.
XQ97. ~ir. Moon did you have a note in your Bank of R.
B. Brown?
Ans. Yes, sir.
XQ98. Been there for sometime, hasn't it?
Ans. Yes, sir.
XQ99. Did you think t.ha.t ·was good?
Ans. Yes, we thought we would eventually collect Mr..
Brown's money up there.
XQ100. Out of what propertyf
Ans. The brick house up there.
XQ101. Had a deed of trust on it Y
Ans. At Columbia, yes, sir. We had a saw. mill up there.
XQ102. Did you have a note of Alfred Carrington Y
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.A.ns: No, that was a judgment, wasn't itY
XQ103. I am asking you~
.
.A.ns. I am under the impression that it had 'been redue.ed
to judgment. ·we had one note for $15.00 and another for
$39.00, that had been reduced to judgment, I don't remem:
ber whether we were carrying that in our note files at that
time, or not.
XQ104. Had they been charged off?
Ans. I don't know.
XQ105. J\ir. Moon going baek to l.VIr. P. E. Duncan, who
committed suicide on October 11, 1930, and who owed the
bank around Twelve or Fourteen Thousand Dollars, is that
a fact?
.A.ns. I think he did.
page 84 ~ XQ106. Did not you as Cashier of the Bank of
.Cartersville determine very soon after his death,
just how much his estate was going to pay?
Ans. No, sir. We thought we could get it out of the insurance money, that was payable to the estate, and he had a
considerable amount of other property around there.
XQ107. How soon after his death, did you find that out T
About his insurance and what he had?
.A.ns. Knew it when he died I sold him the policy.
XQ108. He died on the 11th of October, 1930, between that
time and December 11th, when the Bank closed did you ascer~
~Jain what his estate was going to pay?
.'Ans. No, sir, not definitely. I thought it would pay from
·
80 to 85%.
XQ109. And you w·ere going to take a loss of 15%?
Ans. I suppose. I will not state that this was before the
Bank was closed or after. I am inclined to think it was
after.
RE-DIRl~CT

EXAMINATION.

Bv J\{r. Allen :
WQl. J\fr. lVIoon you have stated that your Cash Reserves
were less at· the time the Bank was closed than they were at
the signing of this bonik Can you state whether your Deposit liability was more or less?
·
Ans. Less.
.
Q2. Did you make any loans during that time?
· Ans. ·No, sir.
Q3. You have referred to the note of R. Samuel & Co., did
that come in to the Bank during that period?
Ans. That had been there before.
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Q4. Was the Boggs Note there when you signed the bond f
Ans. Yes, sir.
.
Q5. Did you do anything to lessen the value of that note Y
Ans. No, sir, we were trying to collect it.
Q6. You have stated, Mr. Moon, that- the total
pag-e 85 ~ aggregate value of the assets of the Bank were
.
less when the Bank closed than when you signed
this bond. I will ask you what the aggTegate value of the
assets were in relation to the liability of the Bank at that
time? Whether it was more or lessf·
Ans. The liabilities were correspondingly less, I should
think.
Q7. With reference to the ratio of the assets to the liabilities did that r~tion decrease. or increase during the period
that you perated the bank? In other words were your assets
more or less in relation to your liabilities at the time your
Bank was closed than when you signed this bond?
Ans. I should think they were about the same ratio.
QB. In other words the financial condition of your Bank
was as good when the Bank was closed, as it was when the
bond was signed T
Ans. Yes, sir.
Q9. I ask you, if you made any loans during that period
and you said you did not think you did. Did you make any
bad loans during that period?
.Ans. Don't think we made any of any kind.
QlO. With reference to the Carrington notes and the P. E.
Duncan liability, were they in the Bank before the 14th of
October, 1930 T
Ans. Yes, sir. Carrington was dead, and the small amount
he owed, we had gotten judgtnent against the endorser on
the $39-.00 note and I think one of them had been charged
off. I am not sure about that, though, without my records.
RE-CROSS EXAl\fiNATION.
By Mr. Rhodes:
XQl. I understood you to say that you did not mal{e any
l~ans to amount to anything between the· date the bond was
given and the date the bank was closed?
·
Ans. I said to amount to anything.
XQ2. Did you make any?
Ans. Small ones.
XQ3. Wha.t do you 1nean small ones 1
page 86 ~ Ans. I mean we made no loans in large amounts.
If a good customer caine in and wanted a small
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loan, we would make a small loan. Vv e made some small
loans.
XQ4. As a. matter of fact, as a practical Banking !1an, Mr.
:lvioon every time a loan is renewed, it is a new loan. Isn't
that correct 7 .
Ans. Yes, I suppose it would be classed that way.
XQ5. Is that not a fact?
Ans. I reckon it. is.
XQ6. And you renewed how many notes between that
time?
Ans. I cannot answer that. ·
XQ7. But you did renew a great number of them Y
Ans. Yes, sir.
XQ.S. Practically all of your loans were secured to Farmers and people with land and personal property?
Ans. Yes, sir.
XQ9. At this particular time wasn't this property deteriorating very rapidly?
Ans. It had.
XQlO. Was. It not doing so at this particular time?
Ans. It. was before this time.
XQll. Before· we had the drouth Y
Ans. Didn't we have the drouth in 1929.
XQ12. The drouth was in ·1930.
Ans. Ma.y have been.
XQ13. It the drouth was in 1930, real estate and tangible
personal property were falling- very rapidly at that time 7
Ans. Yes, sir.
XQ14. I notice that at the date the Bank was closed that
you had an item on your books of some $59,000, for real estate
your Bank owned. Had not that deterioated during that
time?
Ans. I don't think it increased any.
XQ15. Don't you think it decreased?
pag·e 87} Ans. I cannot answer that question.
XQ16. How ca:Q. you tell this Jury then, that
there was no loss, if you don't know whether real estate decreased or not 1
Ans. How are you going to tell when it decreased and how.
much it decreased Y
XQ17. But if it was decreasing in value, was not your
real estate decreasing too Y Is not that a fact?
Ans. May have been.
XQ18. Can any man tell how n1uch the decrease in .real
estate was between that period of October, 1930, and Decem·
1
be~ 19307
.A.ns. I don't reckon he could.
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XQ19. Then how can yon tell this jury that you did not suf~
fer any lossY
Ans. I did not say that it did not lose in value. I said I
could not recall any loss.
X.Q20. Will you say it did not lose in value? Yon have
testified that farm lands were rapidly decreasing in value,
have you not Y
Ans. I don't know bow much it decreased during that time.
You don't know whether property decreased in August; 1930,
or September, 1930, or any time up until now.
XQ22. I agree with yon, Mr. Moon, but how can yon tell
this jury that you do not know any losses during that time,
if that is a fact Y
Ans. I did not say it did or did not decrease.
XQ22. If you had $59,000 worth of real estate you had
that much on your books, if you cannot state how much it
decreased in value or whether it was decreasing or increasing, how can you tell this jury that you suffered no loss?
Ans. I told you that it suffered no loss that I could recall,
I don't know how much it decreased.
XQ23. At the time this Bank was closed you 'vere working
for the Bank?
Ans. Yes, sir.
page 88 ~ XQ24. Since that tim.e you have workecl for me
as Receiver of the Bank, have you not?
Ans. Yes, sir.
XQ25. During that time you were working for me there
how long?
·
A.ns. Until April.
. XQ26. During that time how many times was I down there?
Ans. Every week or two.
XQ27. How many times would that be?
Aris. S'even or eig-ht or ten times.
.
XQ28. During these times that you have seen me down
there, did you eyer mention to me the condition under which
.
this bond was given?
Ans. I don't recall that I did.
XQ29. Did I write you a letter about it?
Ans. Yes, sir.

RE-DIRECT EXAl1INATION.
By ~{e. Allen:
Ql. Did your Board of Directors by reason of keeping this
bank open and endeavoring to keep this Bank open, did vou
all do anything to decrease in value this real estatef
~
Ans. I don't think so.
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Q2. With reference to renewing those notes. Did you pay
them in CaSh or Receive Cash 1
Ans. Received Cash.
RE-Cl~OSS

EXAl\iiNATION.

By" 1\{r. Rhodes:
·
. XQl. At the thne the Bank was closed you had less cash
at that .thne than you did when the bond was given Y
Ans. I think so.

Witness stood aside.
page 89}

lVIR-. C. S. SANDERSON,
another witness for the Defendant, ·being called
to the stand and duly sworn, testifies as follows:

EXAMINATION IN CHIEF.
By Mr. Allen:
Ql. Mr. Sanderson, I_ belie~e you are one of the signors of
this bond·!
Ans. Yes, sir.
Q2. You were not present at Columbia. that day when the
bond was signed, were you 7
Ans. I was at Tappahannock.
. ,.
Q3. Where was this bond pres-ented to you'
Ans. Richmo.nd.
·
Q.4. In whose office 7
Ans. I think in 1\ir. Bowles' office.
Q5. Were you familiar with the neg-otiations, with refer·ence to the merger, and the negotiations leading up to the
bondf
Ans. I had not much information until that day.
Q6. Were you present that day when the bond was discussed and Mr. Bristow was present 7
· Ans. I think 1vfr. Bristo·w was there that day. None ex{!ept the one in Richmond.
·
Q7. Who was present there that day besides you and Mr.
Bristow?
Ans. Most of the Directors, 1\{r. Bristow a.nd Mr. Bowles,
part of the time.
QB. What was the understanding and condition that this·
bond was signed by you and given to Mr. Bristow?
Ans. The information I got and understanding I had.
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Mr.- Crank: We object. You cannot testify as to what
someone else told yon.
The Court:- He can state what induced him to sign the
bond.
Mr. Crank: We except to the ruling of the court.
Ans. It was discussed generally at the meeting and I think
Mr. Bristow was present part of the time. J\{y
page 90 ~ understanding was, we had to give the bonq to con. tinue in operation until we merged with Louisa.
I looked upon it as a bond for the· future conduct of the ·business, and not what we had done.
Q9. In what event was the bond to be used?
Ans. In the event of any bad loans and bad management
by the Ba.nk.
·
QlO. In case the Bank sustained no loss during the period,
what was he to do with the bond t
Ans. I thought it was void.
.
Qll. Was that your understanding when you signed the
bond, an4 passed it over to him?
Ans. Would not have signed .it otherwise.
Q12. Did you work with your co-directors to bring about
a completion •of the merger T
Ans. I was away most of the time, and I urged them, and
would not have signed the bond until they agreed to cut all
the salaries.
Mr. Crank: We object to that as immaterial.

Q13. Were you hopeful of bringing about the mergerf
·Ans. F'rom the information I had that da.y and the letter
from the Louisa B'ank I thought it was a certainty. Would
not have sig·ned the bond, but for that. I was not on the
committee and had nothing to do with the negotiations.
Q14. Do you know of any losses which took place during
the period you have referred to, which decreased the assets
of the Bankf
Ans. Personally I do not.
Mr. Crank: How long have you been a director of the
Bankf
Witness : 15 years.
Q15. Mr. Sanderson something was said here about
strengthening the loan which you had at the Bank with reference to giving a Deed of Trust.
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A.ns. I don't know where ~Ir. Rhodes got the
page 91 } idea the ~""'ederal Loan on my place was $12,500.
The Federal Loan never was but $4,000, and I reduced it to $3,000, I gave the Deed of Trust on three or four
tracts of land, and I gave it so they could close with Louisa
to strengthen the Bank.
.
Q16. In your judgment was that loan strengthened or not
by that security Y
Ans. I could have turned my property over to someone else
the next day, had it not been for the deed of trust. They
had first mortgage on some of the property.
CROSS EXAMINATION\
Bv }.{r.. Crank:
·XQl. Mr. Sanderson t understood tha.t you were not at the
meeting held at your Bank on October 14th;
Ans. No, sir.
XQ2. You were at a meeting in Richmond, though?
..
Ans. I think they had a meeting on my aoootilit.
XQ3. Can you tell us when that was 1
Ans. Sometime after the meeting at Columbia .
. XQ~. Had a meeting in Richmond, after the meeting at
Columbia?
.A.ns. Yes, sir.
XQ5. Are not you mistaken about that 1
Ans. I don't think so. I don't know about a meetl.ng some
of the directors were present.
XQ6. Who was present f
Ans. Dr. Snead, 1\tlr. S'toneman, 1\:fr. Hodgson and Mr.
Moon.
XQ7. Who else 1
.A.ns. I don't recall definitely whether Mr. Jordon was there
or not.
XQB. But you recall thn.t they and some of the others were
there?
Ans. I think that is right.
XQ9. '\Vhere did ydu have this meeting?
Ans. I think it 'vas in Mr. Bowles' office. I was under
that impression.
XQ10. Was that the time you signed the bond?
page 92 ~ Ans. Yes, sir.
XQll. As a matter of fact was anyone else there
.
but you and :Wir. Shelton Y
Ans. I think the time we had a very full meeting, Dr. ·
Snead was present and got very much worked up, I think
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that was the day, all except me signed the bond a.t Columbia.
. XQ12. Who brought the bond to you Y
..
.A.ns. I don't remember whether Mr. Bristow or Mr. Shelton did.
· XQ13. Did not ~Ir. Shelton bring that bond to you?
Ans. I think I signed it in Richmond and would not sign
it then, until they agreed to reduce salaries.
.
XQ14. Can you tell us where you were when you stgned
this bondV
.
Ans. In Richmond.
XQ15. You stated you signed the bond in Richmond Y
Ans. I think so.
XQ16. And at that time you and four or five other directors were there and this matter was discussed at that
time!
Ans. Yes, sir. I know that this matter was discussed fully,
but I am not sure it was at that meeting that I signed the
bond.
XQ17. After you signed it who took the bond Y
Ans. I don't know who took the bond .
. XQ18. Who was it that was talldng about the bond?
. Ans. It was discussed among all of us there in the room,
and J\:fr. Btistow "ras there part of the time.
·
XQ19. When was your :first knowledge of Mr. Bristow requiring you to give this bond t
.
Ans. I think some of them wrote me to meet them in Richmond.. I don't know whether they stated the bond was to be
signed or not.
XQ20. Did this discussion take place before you signed
the bond or after?
.A.ns. Both before and after.
XQ21. Did· Mr. Bristow tell you for what purpose the
bond was to be given to hin1 Y
page 93 ~· Ans. It was discussed in the room, I don't know
whether he discussed the matter personally or
not.
XQ22. Did ~Ir. Bristow ever discuss the conditions of the
bond with you Y
.
..A.ns. He was ·asking- that the bond be given, and that un]ess it was given he 'vould close the Bank.
XQ23. That was all he said Y
Ans. He went into it very fully. I was very much impressed with hin1, seemed to want to help us in every way
he could. _This n1erger was pending and I think he 'vas with
us.
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XQ24. You say he told you all that if you did not sign the
bond he would close the Bank Y
Ans. I think I heard· it from J\IIr. Bristow .
.XQ25. What else did he tell you about the bond, other
than that?
.Ans. I thought if -conditions justifie-d the -closing of the
Bank at that time it would have been closed. I cannot recall what was said, so mu-ch was said.
XQ26. Do you recall anything else that he said about the
bond?
Ans. No, sir, I do not, that. was the general impression
made on 1ne by all the directors and Mr. Bristow, that he had·
to protect the state until this merger was completed or not
completed whichever the case might be. I don't know what
would happen to the bond, if the merg.er had of gone through.
XQ27. Nothing was said about that one or the other?
Ans. I don't recall it.
XQ28. Was there anything said about what would happen
to the bond if the nterger went through Y
Ans. If the Bank lost a11ything we would have been liable.
.
I don't rooall anything else.
XQ30. vVas. there any agreement between you or between
the directors and 1\fr. Bristow in regard to any condition
upon which the bond was·to become operative?
Ans. The whole in1pression was made upon :q:te, was that
the bond was given for the proper -conduct of the
page 94 ~ Bank Officials during the time this thing was
pending.
.
XQ31. The law requires tha.t the conduct be proper without any bond, doesn't itt
Ans. I understood it was to protect everybody until this
thing was closed up.
XQ32. Don't recall any other agreement as to that 7
Ans. No.
XQ33. At this time the State Bank had sustained a loss
of it least $2~,000 had it not Y
Ans. I am not familiar enough with the books to say. I
don't attend the meetings regularly, but was away most of
the time. I did not attend but very few of the meetings. I
sugg-ested resignation several times, but they would not ac_-cept. I did not give it the proper attention.
XQ34. Did you know anything about the financial condition of the Bank?
·
Ans. We got that at the various meetings.
XQ35. As of the time this bond was executed that you had
a loss of at least $25,9001
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.Ans. I knew there was some loans that was questioned,
but some .of the :v:ery worst will be. eollecte~, now. The Garrett loan that I did not think wou,ld be collect I understand
that will pan O!Jt now.
.
:X:Q36. You don 1t know that?
Ails. No.
:X:Q37. Yon don't know of your own knowledge whether any
of the Garrett loan will be collected or not 1
.A.ns. No.
XQ38. And you tell the Jury that you don't know what
the: fi~ancial condition was, whether it had lost $25,000 or

not1

Ails. Had some notes always considered doubtful.
XQ39. Tell me sonw oi them 1
page 95} Ans. That one I just named I considered bad.
XQ40. How tnuch was that 1
Ans. I don't know.
·
XQ4L Was it as much as $30,000¥
.Ans. Had been that his and his wife's.
XQ42. How long hacl you considered it ·bad T
.Ans. 10 years or more.
XQ43. Have any security for it Y
.
Ans. Some that I thought right much of, and I think it has
been disposed of by the Receiver, I thought very well of
that. It was too large.
XQ44. Give us some other loans that you thought were
not amply secured f
Ans. About my own recently.
XQ45. At that time Y
Ans. I had no doubt in the world. that when I made that
note it was covered three or four times. I was afraid of that
man in Pennsylvania. Mr. Moou said he had some informa... ·
tion as to him.
.
XQ46. How long had yon thought that questionable 7
Ans. Sometime.
XQ47. Three or four yea.rsf
Ans. Yes, sir.
XQ48. Any other loans 1
Ans. I .don't recall any 1
.
XQ49. How about the Duncan Loan 1
A.ns. Don't know anything about his assets.
. . .
XQ50. I now l1and you a Certificate to the State Bank Examiners. Did not you sign that certificate to the Bank Ex-=
aminers on March 12, 1929.
Mr. Allen: We object to that as immaterial.
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Ans. Tha.t is my signature.
The court here permits the Plaintiff to ·discontinue the
Cross Examination of Mr. Sanderson, and put }.fr. Bristow
upon the stand, in order that he might get hack to Richmond.
page 96 }

H·ON. M. E. BRIS.TOW,
another witness, being called to the stand by the
Plaintiff, by agTeement, and being duly sworn, testifies as
follows:
EXAMINATION IN CHIEF.
By :1\fr. Crank:
Ql. Mr. Bristow you live in Richmond 7
Ans. Yes, sir.
·
Q2. You are the Commissioner of Banking and insurance
for the 8tate of Virginia Y
Ans. Yes, sir.
. Q3. How long have you held that office 1
Ans. Since 1928, but virtually same duties since 1923.
Q4. Yon were commissioner during the year 1930. at the
tin1e this bond was given by the Directors of the State Bank
of Columbia, to the Bank, whieh has been produced in this
casP?
·
Ans. Yes, sir.
Q5. Will you state whether or not you drew this bond and
gave it to Mr. Shelton or whether you sent it to him by
mai1?
Ans. Sent it by mail. I think on the 11th to the best of
my recollootion.
.
Q6. State to the Jury the negotiations between you and
the Bank leading up to the execution of this bond Y
Ans. They are set out in the bond itself. The bond says
that the Capital was impaired or in danger of being impaired and I deemed it necessary to have the Bank's condition improved or the Capital restored I should say.
Q7. You mailed this bond to J\.ir. Shelton have you a copy
of the letter you wrote him at the time you sent him the
bond to be executed t
Ans. Yes.
QB. Will you get it please~ Is that a copy of the letter
that you sent l\Ir. Shelton at the time you sent the bond to
be executed by the Bank Officwials.
Ans. Yes, sir.
page 97 ~ Q:9. Will . you readY
Ans. ·Yes. (Here reads the letter.)
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Commonwealth of Virginia·

""'\'

• r
I

Bureau of" Insurance and Banking
Richmond, Virginia
October 11, 19·30.
Mr. S. W. Shelton,
Palmyra, Virginia.
(Filed as Exhibit B.)
Dear Mr. Shelton:
In accordance with my promise there is enclosed a copy of
indemnifying bond prepared aceording to our usual forms
.for cases like tha.t at Columbia. If any of the directors do '
not wish to join in the bond that is a matter for them to decide. If a sufficient bond is given us we will be satisfied.
When executed the bond is to- be returned to this office
to be held until we feel that the bank's difficulties are over.
If all of the directors desire to execute a substantial agreement among themselves apportin,g and allotting their liability, this office will hav:e no objection to that course either,
but we desire the bond in substantially the same shape as submitted.
'
Kindly advise me of your action following the meeting
Tuesday.
Yours very truly,
M·EB·M
. '
1-Encl.

M. E. BRISTOW,
Commr. of Insurance and Banking·.

}fr. Crank: We want to introduce that in evidence.
QlO. Were you at Columbia. on the 14th of October when
the bond was signed there by the Directors?
Ans. Yes, sir. That afternoon.
Qll. ,Can you State to the Jury Mr. Bristow
page 98 ~ whether there were any conditions attached, agreed
upon between you and the Directors of the Bank
at that time, which were not set forth in the bond f
-Ans. No, sir. The bond set forth the terms under which
it was taken.
Q12. Were any conditions given or agreed upon or any-
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thing that had to happen before the bond was to .become operative?
Ans. No, sir. i considered tl1ere was a deficiency in the
assets there of $25,000 to $50,000. I don't think the directors agreed with me, and therefore, I agreed to a bond for
$25,000.
Q13. Had you had t.be Bank audited at that time?
Ans. Yes, sir. Two of my men were there ahead ·of me
that dav. Smith & Woodward.
Q14. And according to the examination you thought the
Bank had sustained a loss of from ~25,000 to $50,000¥
Ans. Yes, sir.
Q15.· Was that the reason you required the bond 1
Ans. Yes, sir.
Q16. It has been testified to that the bond was not delivered to you, or rather that it was delivered and that youdelivered it hack to lvfr. Shelton in order to obtain the signature of Mr. C. R. Sanderson?
Ans. I know 1Vfr. Sanderson ~s signature had to be gotten
later, and I don't remember whether it was officially delivered to me at tha.t time or not.
Q17. Was there any agreement or understanding between
you and the directors of said Bank that this bond was only
to beco1ne operative in the event of a loss sustained by the
Bank between October 14th and the date the Bank was closed,
or the date the bank .merged with the Bank of Louisa, or
was abandoned Y
Ans. No, sir. I believed the Bank's Capital was impaired
or in danger of ,being impaired, as set out in the bond, itself.
Ql8. Would you have taken the bond with any
page 99 ~ such verbal agreement attached to it?
Ans. No, sir. I took it according to its own
terms. I had no idea of holding it in escrow.
Q18. You are not interested Mr. Bristow in the outcome
of this suit financially or any other way Y
Ans. No, sir, not at all.
CROSS EXAMINATION.
. By Mr. Allen:
XQl. Mr. Bristow yon are the gentleman that is ·commonly referred to as Cheif Examiner of Banks. Your- official position, however is Commissioner of Insurance and
Banking?
Ans. Yes, sir.
XQ2. But you really have charge of the Banking division
of the State Corporation Commission T
•

Supreme Court of Appeals of Virginia.
. Ans. Yes, sir.
XQ3. And you hav:e jurisdiction over all the Banks in Virginia?
.
Ans. State Banks, yes.
XQ4. And you have a staff of Examiners and yon generally keep in touch with all the State Banks 1
Ans. Yes, sir.
XQ5. Were you aware of the fact that negotiations were
in progress for the purpose of bringing about a merger of
the State Bank of Columbia., and the Bank of Louisa.
Ans. Yes, sir. I presume I knew about it from the beginning.

XQ6. Was the matter of the n1erger discussed prior to
the date of the execution of this bond Y
. Ans. I think so. I could. tell definitely by reference to this
correspondence. I looked upon it as one wa:y of eliminatin~
the Bank's difficulties.
· XQ7. You shared the hope of the directors and the expectation that it would be, did you not?
· . Ans. I hoped it would be. I had some doubts that it
would go through.
.
XQS. Did you not with the directors expect that
page 100 ~ this merger would result?
Ans. I did not exa~tly know what to expect,
but I was very hopeful, but I see as early as August 6th it
was under consideration.
XQ9. You hav:e heard them testify that they were certain
the merger. would be .brought about!
Ans. Yes, sir. They seemed to be quite certain.
XQlO. Did you share their certainty f
Ans. No, sir. The Bank of Louisa required a surety bond,
with Corporate Security, and I was certain that they could
not give that.
XQll. Did you tell them that T
Ans. I think I did. It was onlv a 1natter of the Banks
getting enough assets.
..
XQ12. These g·entlemen were desirous of keeping the
Bank open during these negotiations?
Ans. Yes, sir.
XQ13. And you did not wish to permit the Bank to stay
open¥
. Ans. No, sir. According to the provision of s·ection 53, if ·
we find that the capital of a Bank is in1paired it is necessary
for us to take some action.
XQ14. You would have closed it, if they had not of given
the BondY
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· Ans. Yes, sir.
XQ15. Under any bond that was given son1e loss WO}lld
have to take place before the bond would become operative,
would it not¥
Ans. Under any bond. the bond would hav:e to be breached
before it becan1e operative, but I considered the bond a part
of the assets of the Bank.
XQ15. You don't mean to tell. the Jury and Court that these
gentlemen were to pay this Bank $25,000 as a contribution to
the Bank, unconditionally?
...l\..ns. Yes, sir, read the bond itself.
XQ16. You state, I believe that you did not
page 101 r lmow whether the bond was delivered to you at
Colun1bia or later 7
Ans. I am certain that it was finally delivered to me later.
I was not in conference all the .time. I submitted the paper to
them, and let tben1 confer over it.
XQ17. "\Vere ~1r. \Voodward and Mr. Smith rut Columbia the
day this bond was signed f
Ans. They were in the Bank, but I don't know how much of
the negotiations they heard, they were examining the affairs
of the Bank.
XQ18. You, of eourse, were in touch with them from time
to time during the time they were there f
Ans. Yes, sir.
XQ19. And they, of course, were in contact with the Directors you. were all there together f
Ans. They had the opportunity. I don't know.
XQ20. You stated that you considered that you were getting a bond which provided for a contribution in the sum of
Twenty five thousand Dollars fron1 those Gentlemen to that
Bank. "\Viii you-tell the Court and Jury whether a single man
who signed the bond held the same view?
Ans. I don't see how thev could misunderstand the terms
of the bond, if you will rea·d the bond and my letter to Mr.
Shelton.
XQ31. Your letter to !Ir. Shelton says; '' (Here reads the
letter) '' you did not say anything in that letter about a.n outright contribution to the Bank's assets f
Ans. If you will read that letter in connection with the bond,
you will get the picture of it. We appraised their assets as
some twenty five or fifty thousand dollars short of what was
necessary. The directors did not seen1 to agree with me, and
if they were right the bond was of no use then all would be
well..
XQ32. If that were a contri~ution to the Capital Assets of
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the Bank, why did you state that this bond was
to be returned to this office and held until theBanks difficulty is over 7
Ans. That is the way I interpreted .tl1e bond. If they got
the Bank back on its feet then I would return the bond, if they
were to put $25,000. in the Bank's vault it would have been
right hard for me to take it out and hand it back to them.
XQ33. You did say that in accordance with my promise I
am enclosing an indemnifying bond. Those bonds indemnify
against loss don't they?
Ans. Yes, sir.
.
XQ33. And if there had been any understanding--to indemnify against loss, but limiting to that period, then the bond
would have only covered that period f
Ans. Yes, sir, but I did not so limit myself.
XQ34. But if the bond was delivered to you under the condition that it was to be used as an inden1nifying bond for that
period onlym then it would only have covered any loss during
that period is that correct?
Ans. Yes, sir, but it all has to be read in the light of our
appraisal of the Bank's assets, which were short from twenty
five to fifty thousand dollars.
XQ35. But it would be possible to draw a bond to become
effective only upon the happening of certain conditions?
Ans. Certainly it would be possible to prepare a bond to
be effectio'l~ only upon certain contingencies, but I could not
take such a bond.
XQ36. Do you mean to tell this jury that if yoti took a
straight out bond and agreed that it would only be contingent
upon the happening of certain conditions. Do you mean to
say you would not take a bond like that?

page 102
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Mr. Crank: I object as calling for a legal opinion of the
witness.
Ans. I was just about to say that was a legal question, a~
counsel have said. I don't feel able to answer. I
page 103 ~ did not agree to any conditions varying the terms
of the bond 1nyself. I don 'f know what they understood.
XQ37. You don't n1ean to say what they understood from
your conversation and conduct?
Ans. I submitted tha.t bond to Mr. Shelton for the consideration of their boardXQ38. You don't attmnpt to deny the understanding which
they say they got at Columllia there that day? ·
Ans. It is impossible for me to say whether they gained any
other impression other than that. The bond speaks for itself.
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.f£XAMINATION.

By Mr. Crank:
Ql. Did you mal{e any statements to them at that time from
· which they cottld have drawn the conclusion that in the event
that loss w·as sustained, that the bond would become operative,
if loss was sustained between the date of the bond and date
the Bank was closed 1
Mr. Strode: vVe object to that question.
· Ans. I am aware of none.
Q2. Did you make any statement to thQm that the bond could
be delivered to you to be held on any condition other than
those expressed in the bond itself.
·
Ans. I have never agreed to any other conditions.
Q3. Did you discuss any other conditions with them t
Ans. No, sir.

RE-CROSS EXAMINATION.
By Mr. Allen:
XQl. Suppose the merger had taken place what did you
propose to do with that bond?
Ans. ·In that case I should have regarded the Depositors as
properly protected and returned the bond.
XQ2. Then it was not an outright contribution?
.Ans~ I regarded it as an indemnifying bond to protect the
Bank until it had overcome its difficulties.
"\Vitness stood aside.
The Court was here adjourned for Apr. 26th.

r

At the opening of Court on April 27-th. Mr. C..
R. Sanderson "ras recalled to the stand in accordance with the agree1nent of the previous day, and his cross
Examination by ~Ir. Crank continued as follows:

page 104

XQl. You were testifying yesterday regarding these conditions wbich you said this bond was delivered to Mr. Bristo~
in Richmond, I believe my re~ollection is that you testified
.that your understanding 'vas that the bond was delivered to
Mr. Bristow to be used only in the e-yent that loss was had between the date of the bond and the date the Bank was closed
or the date of the consu,mation, of the merger is that right Y
Ans. Yes, sir.
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XQ2. Did :h!r. Rhodes write you a letter asking for payment of this bond of $25,000 Y
Ans. I think so, .Yes.
XQ3. Did you make a reply to that letter f
·
Ans. I am not certain whether I did or not. J: think probably I did, I have no way of keeping a copy of my correspond·
ence.
~Q4. That was in December 1931, last December!'
Ans. Sometime in the fall or winter.
XQ5. You know Mr. Rhodes asked for the payment of this
bond saying the Bank had sustained the loss, and your recollection is that you replied to this letter Y
Ans. I think I did.
XQ6. Don't you know you did f
Ans. No. I think probably I did.
.
XQ7. Is it your recollection that in that letter that you said
anything about any condition other than named in the bond!'
Ans. I don' kno'v that I did.
XQS. Did you say anything about the fac.t that you did not
consider yourself bound by the bond f
Ans. I don't think I did. ·
XQ9. Did not you state that you wished you
page 105 ~ were in position to pay your part of the bond?
Ans. Sounds like to me that I did. Never try to
get out of a debt.
.
XQlO. Yo·u would not have told him you were going to pay
if you were not bound upon it, would you f
Ans. The bond was on condition that did not ma•terialize.•
XQll. You knew that the condition did not materializef
Ans. Did not materialize as I expec.ted.
XQ12. Will you look at that letter, please, sir and state
that is your writing and your signature!
Ans. Yes, that is my letter.
· XQ13. Will you read the letter to the Jury and the date of

itT

-

Ans. It is dated December lOth. 1930 to Mr. John Q.
Rhodes.
(Here reads letter).
Cartersville, Va.,
Decen1ber 10, 1931.
· Mr. J no. Q. Rhodes
Dear Sir:
Yours of the 5th. noted.
I wisli I was in shape to pay my part of the bond. But I
owe the Bank as you know, and think this should have prefer-
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ence, you might sell all the real estate I have and ~t would not
pay this debt and I had to sell all my personal property last
Spring for taxes. Land in Hanulton district 'Weill hardly pay
taxes my property will not bring one third. of what it was
~orth two years ago. There is about $600. taxes due now
which would take all of the crops and not pay out. Please
send me statement of what interest due on the note and I will
send you some of it, our corn will not net forty cents and toba~co not worth shipping.
If you a.ttempt to close this matter now you would not get
10c in dollar.
Yours truly,

C. R. SANDERSON.
page 106
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~Ir.

Crank: vVe tender the letter in evidence.

XQ14. vVill you see if tha.t is a copy of the letter from Mr.
Rhodes, which you replied to!
Ans. I think that is right.
XQ15. Will you read that please sir 1
Ans. (Ifm·e reads letter dated December 5, 1931 directed
to all of the Directors).
.
XQ16. All who sigl)ed the bond 1
Ans. Yes. sir.
.
XQ17. That is a copy of the letter that you received from
Mr. Rhodes 1
··
Ans. That I replied to, yes, s~r.
XQ18. And in your reply you told 1\{r. Rhodes that you
wished to pay your part of this bond~
Ans. Thrut is right.
RE-DIRECT EX.AMINATION.
By Mr. Allen:
·Ql. You testified on yesterday thrut you lived quite a distance from this hank, and that you had not been able to keep
in as close touch with the affair of the Banks as the other
n1en1l)ers of the Board. I am asking you now if at that time
when you wrote that letter if you, up to that time, had occa-·
ssion to familiarize yourself with the affairs of the Bank, to
ascertain if there ha.d been anv loss?
Ans. I had very little opportunirty to examine the affairs
of the Bank. Did not keep up with the details of the work.
Q2. It was not until later that you became a'vare that there
was no loss?
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Mr. Qranlc Objected to as leading.
Q3. Did you later ascertain 'vhether or not there had been
a loss during that period?
Mr. Crank: Objected to same ground.
·
Q4. When you did you ascertain whether or not there had
been any loss between the date of the bond and
page 107 ~ the date of closing of the Bank? Did you ascertain that before or after this letter was ·written Y
Mr. Crank: Objection to that.
Q5. Did you find out that there ·had been a loss, after you
executed this bond, .and if so when?
Ans. It was information gathered at different times, recently we have been looking into this, since the suit was pending and we find that possibly there has been a depreciation
between the date of the bond and the merger, or the closing
of the Bank, but the efforts we made to put the Bank in better con<lition, getting collateral and others will more than offset any loss.
Q6. When did you find that out?
Ans. Partly before and. mainly since we have been preparing- for this suit.
.
Q7. You stated on yesterday in answer to a question by
Mr. Crank in reference to the condition upon which the bond
was delivered, if the Bank lost anything we would have been
liable, if the Bank lost anything T
Ans. Between the date of the bond and the closing of the
Bank, that is what I had 'in mind.
Witness stood aside.
page 108
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MR. ARTHlJR vVALTON,
another witness, for the defendants, being called
to the stand, and duly sworn, testifies as follows:
EX.A.IVIIN.A.'riON IN CHIEF.

By Mr. Allen:
Ql. ~fr. \Valton were do you live?
Ans. At Columbia.
Q2. Were you one of the Directors of the State Bank of
Columbia?
Ans. Yes, sir.
Q3. I believe you are one of the signors of this Bond 1
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A.ns. Yes, sir.
Q4. How close do you live to th~s Bank f
A.ns. Two or Three hundred yards.
.
Q5. How long had you been a Director of the State BankY
A.ns. Ever since the Bank was organized.
Q6. "\Vere you there the day the bond was signed Y
A.ns. Yes, sir.
Q7. Ho'v long were you there~
A.ns. "\"\7 e generally met about two o'clock in the evening.
QS. Mr. Bristow of the Banking Depal'ltment there Y
Ans . .Ans. Not a1t that time, he came later.
Q9. About how long 1vas Mr. Bristow in conference with
you?
Ans. About a couple of hours.
QlO. Who came with hin1?
Ans. George Bowles, the Deputy Commissioner of Insur·
ance and Banking.
Q11. vVere the Bank Examiners, also there?
A.ns. Yes, sir.
Q12. V\Tho were they?
Ans. I don't rmnember.
Q13. How many of them 1
Ans. Two of them.
Q14. Did Mr. Bristow come before your Board and discuss
the n1atter of this bond f
Ans. Yes, sir.
page 109 ~ Q15. Did you also discuss it 'vith him, outside
of the Board meeting?
Ans. No, sir.
Q16. Ho'v many conferences or discussions did you have
with Mr. Bristow, in connection with the bond?
Ans. I think he spoke of it in Richmond on one occassion,
when we had a meeting there. Said if we were going to have
this mergerQ17. Ho'v long had you all been working on this merger
proposition when the bond was signed?
Ans. I think it was in August 1930.
Q18. Were you participating in the proceedings in effort to
bringing about the merger?
A.ns. l\fr. Shelton had most of that. Mr. Hodgson and Mr.
Moon were also on that committee, I think. Q19. You knew of them?
A.ns. Yes, sir.
Q20. Did you expect in good faith that they would end in a
.
merger of the Banks?
Ans. Yes, sir.
. Q21. Is that your opinion on the date the bond was signed 1
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Mr. Crank: Objection to as asking for an opinion.
The Court: That is a proper question.
.
Mr. Crank: We except to the ruling of the Court on the
ground that the evidence calls for ,the opinion of the witness
and for the reason that the evidence is immateral and tends
to contradict and vary the terms of the bond sued upon.
Ans. I do.
Q22. Mr. Bristow testified here yesterday that he had some
misgivings about that and the reason he rather thought the
merger could not be brought about was that the Bank of
Louisa was going to require a bond with Corporate Secutity,
.and he did not think you all could give the bond,
page 110 ~ and the.refore, had misgivings that this merger
would be consummated. · Did he state them to you
all?
.Ans. None whatever. He said that it would possibly take
60 or 90 days to complete it.
_
Q23. I 'vant you· to tell us whether Mr~ Bristow SJt that time
in that meeting, indicated any such thing~
Ans. No, sir. If he did I did not hear it.
Q24. I want you tell the Court and Jury just what conditions or upon 'vhat conditions this bond was delivered to ~Ir.
Bristow on what event the bond was to be used?
Mr. Crank: Objected to the question as being leading.
The Court: I don't think it is leading.
·
.Ans. I signed the bond thinking it was to protect the Bank
for the time being. My recollection was that it was to protect the Bank frmn the thne we signed the bond until the
merger was complete. Never thought of the conditions a.t all.
Mr. Crank: Counsel for Plaintiff moves that the answer· of
the witn~ss he stricken out, as being his opinion and giving
his recollection of what he thought it meant, rather than what
actually occured.
Q25. When you delivered or gave the bond over to Mr. Bristo'v in wliat event, or under what circumstances was it that
he wa-s to use the bond or turn it over to the Bank?
Mr. Crank: We object to the question as being leading.
The witness no·t having testified that the bond was given under any conditions.
The Court : Overruled.
Mr. Crank: Exception to the ruling of the court.
Ans. In case that anything went wrong with the bank between the tin1e it was given and the Bank·,vas closed or taken
over, The Bank was taken over I should have said.
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Q26. Did you keep in touch with the Bank's affairs, after

the bond was given!
Ans. Yes, sir.
Q27. Can you state whether or not anything
went wrong during that period Y
Ans. No, sir.
Q28. Can you state whether or not .the Bank sustained any
loss during that period in regard to the ratio of the total assets to the total liabilities!
Ans. As far as I know it did not.
Q29. During that period can you state whether or not you
made any bad loans 1
.
Ans. No, sir. So far as I know it did not.

page 111 }

CROSS EXAl\UNATION.
By Mr. Crank:
XQl. You testified that as far as you know that during
that time the Bank did not make any bad loans. You don't
as a matter of fact know Y
Ans. I went to all the meetings and most of them were 0.
K.
XQ2. I understand that all the loans were passed upon by
you befote they were made?
Ans. Yes, sir. During .that period.
XQ3. What Loans did you make during that period?
Ans. I don't remember.
XQ4. If you don't reme1nber what loans you made how can
you know whether you made any bad loans, or not Y
Ans. Made so few. I don't think we made any.
XQ5. Don't think you made anyY
Ans. Don't re1nember.
· XQ6. You have no recollection as to whether or not you
1nade any loans during that period or whether you made any
bad loans?
Ans. I insisted that they make no loans.
XQ7. You say you passed on then11
Ans. Yes, sir.
XQB. And you don't remember whether you made any or
not?
Ans. Don't remember malring any at all.
page 112 } XQ9. Then you don't remember anything about
it ·one 'vav or the other?
Ans. Did not n1ake ·any loans, I don't think.
XQ10. How long have you been President of the Bank?
Ans .... About 6 years.
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XQll. Y-ou were president of the Bank, at tlie time it das ·
closed?
Ans. Yes, sir.
XQ12. Who was on the loan committee of the Bank and
passed on the applications for loans.
Ans. I think Mr. Hodgson, was one of them, Mr. Stoneman,
probably, he was not there often, lived a long ways away. I
usually passed on them myself.
XQ13. Were you in close contact with the loans and financial condition of the Bank during the past two or three years 1
Ans. I think so, yes.
XQ14. What promprted you or your Bank to try to obtain
a merger with the Bank of LouisaY
Ans. Well it was done to strengthen the Bank, as everybody is trying to do these days.
XQ15. And the negotiations. you say started in August 1
· Ans. Yes, sir.
XQ16. At the time you considered your Bank in a weakened condition Y
Ans. t suppose you might say so, and the Cash Reserve was
lower than it should have been, that is w:tJ.at we like to build
up.
.
XQ17. Does the strength of a Bank depend on its Cash Re:.
serve?
•
Ans. Certainly does to a great extent. .
XQ18. At the time that this bond 'vas given October 14th,
1930, do you know what your Cash Reserves were at that time?
. Ans. I don't remen1her exactly, no.
XQ19. Can you give us the approximate amount of your
Cash Reserves at that time'
Ans. A:t the time it ·was closed¥
page 113 ~ Ans. No at the time the bond was given Y .
Ans. I think we had something like Twenty
thousand Dollars as well as I remember.
XQ20. Do you recall wha.t the approximate amount of your
Cash Reserves were at the time your Bank was closed on De~
cernher 11th, 1930.
Ans. Probably about Seven Thousand Dollars. I am not
sure.
XQ21. Now at the time this bond was given, Mr. Walton,·
about how much loss had the Bank sustained from bad loans f
Ans. I don't know.
XQ22. Had it sustained any loss from bad loans at the time
the bond wa-s given Y ·
Ans. Don't know that.
XQ23. You have testified that you were in close personal
touch with the parties who owned the Bank, and the financial
condition of the Bank, have you not?
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.Ans. Yes, sir. ·
·
XQ24·~ And yet you cannot tell us whether or not the Bank
had sustained any loss at the time this bond was given 7
.Ans. Cannot tell you that. Nobody knows.
XQ25. Did not Mr. Bristow tell your Directors that he '
would close this Bank on October 14th. unless this bond was
given by your Directors?
Ans. Probably did.
XQ26. vVhy was he going to close the Bank Y
Ans. I supposed he questioned some of our notes.
XQ27. Don't you kno'v that he questioned a considerable
amount of your loans Y
Ans: That was guess work with him, and he did not know
more than we did.
XQ28. V\T ere there any notes in the Bank at that time which
you considered as very questionable in regard to being able
to collect them Y
page 114} Ans. Yes, sir. I thought the Garrett line was
bad, and I think it is going to turn out better than
·we expected.
XQ29. How much was the Garrett Loan?
Ana. I think Thirty eig-ht Thousand odd dollars.
XQ30. liow long had this loan been in your Bank?
Ans. I could not tell you.
XQ31. About how long had you considered this loan as of
questionable value?
Ans. ·could not tell you.
XQ32. Approximately? As much as a yearf
Ans. Probably two years.
XQ33. Do you know about how long this loan had been carried by your Rank Y
Ans. I don't kno'v the year.
XQ34. Approximately 7 ·
Ans. Could not tell yon. Would not like to make a figure.
XQ35.. Do you think it had beep. carried as much as three
·
or four years?
Ans. Probably so.·
XQ36. And you are satisfied that for the past year or more
before the bond was executed that you had thought the security for this loand was of questionable value Y
Ans. We had as we thought, had fairly well secured it but
it was slow. He had bought a piece of property in Chatham,
which cost him around eighty five thousand dollars and we
thought that was a good purchase.
XQ37. Did no.t you just testify that you had thought. for a
year or more that this Garrett Loan 'vas of questionable value?
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Ans. I did not know what it was worth that is what I would
say. Did not kno'v it was lost.
XQ38. Did you make a report to the Banking Commissioner
on March 12th, 1930 in regard to notes and investments which
were considered good and collectible and those
page 115 ~ which you did not consider good and collectible Y
Ans. I thi~ they require it yes.
XQ39. Did you sign that 1
Ans. Yes, I signed it.
XQ40. Will you read that?
Mr. Allen: We object to that as utterly immaterial and outside of the issues of this case, and if it is being used to impeach Mr. Walton, it is certainly a collateral matter outside
of the issues of this case.
Mr. Crank: We think as part of their defense they set up
as to what period these losses occured, and we think we have
a right under cross examination to show what losses had occwred during that period.
The Court: Objection overruled.
Mr. Allen: We except.
Ans. (Here reads statement dated March 12th, 1930) •
. We, the undersigned members of the Board of Directors
and officers of the State Bank located at Columbia, Virginia
have examined all bills and notes forming a part of the assets of the Bank, as of the close of business :hfarch 12/30 and·
declare tha.t to the best of our knowledge and belief all signatures and endorsements are genuine; tha.t all collateral
pledged as security for any of the aforesaid bills and notes
is in the custody of the bank and said collateral is, in our
opinion, in each case·sufficient; that all notes and investments
are good and collectable, with the following exceptions;
Kingsdale Lumber Corp. Bonds $1000.00.
(If ·there are no exceptions, insert ·word "None above").
But this paper is not to be construed as a guarantee of the
obligations herein referred to by the officers and directors sub-scribing hereto.
We declare that 've have no concealed assets or
page 116 } liabilities.
ARTHUR 1\TALTON, Director.
C. R. SANDERSON, Director.
NASH ·p. SNEAD, Director.
P. N. STONE~IAN, Director.
.A. F. MOON, JR., Director.
G. P. HODGSON, Cashier.
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In exa.n1ining your notes see that (1) all collateral is properly assigned (2) a.ll collateral loans are secured by proper
margin (3) insurance on real estate loans is in force (4) deeds
of trust are properly recorded or Clerk's receipt held (5)
partial payments on notes are entered on back of note and
dated and likewise deducted from figures on face of note ( 6)
collateral is properly designated on the note it secures (7)
all signatures by ''mark'' are properly witnessed.
~fr. Crank: "\Ve want to ask the Court leave to file a copy
of t11is. Mr. Bristow has asked that we return the original.

XQ41. Then ~lr. Walton on ~farch 12th, 1930 you did not
consider this Garrett line as of any questionable value Y
Ans. No, as I told you awhile ago we had that secured we
thought. and thought we were going to sell it to the Government.
XQ42. Then if the Bank had suffered losses as of the date
it was closed to the extent of $100,000, or more such losses
occurred between ~farch 12, 1930 and Dec. 11, 1930? Is that
correct?
Ans. I don't lmow.
RE-DIRECT EXAMINATION.
Bv Mr. Allen :
~Ql. You have stated that your Cash Reserve was less when
the Bank was closed than it was when this bond was given.
Can you state whether or not that Cash Reserve was made
less by the making of loans or the withdrawals of deposits or
what?
.
Ans. Withdrawal of Deposits. Son1e Bills of Ladings for
Feed and Grain shipped in came in.
page 117 ~ Q2. 'Vith reference to this blue form Mr. Crank
has shown you about ho'v often had the Bank examiners been leaving forms like this to be signed Y
Ans. About every three or four months.
Q3. This was not the first one sent in was?
Ans. ·No, sir.
Q4. Now with reference to the Garrett Loan, which you
have testified to, and which was not inserted in this blue form.
Did you have anv security for the Garrett Loan at the time
this ·Blue form 'vas signed¥ .
Ans. Yes. ':Ve had that Chatham property, which was
valued to us by a party living in Chatham at $56,000. They
thought that was the value at that time.
Q5. Did you at that time think that security was sufficient?
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Ans. Yes, sir.
Q6. Between the date of the bond and the date of the closing of the Bank did you Gentlemen in the Course of the operation of that Bank do anything to lessen that security?
.Ans. No, sir, we did.not. Two or three men went out, Mr.
Shelton and Mr. Jordon and go~t right much security on property, Deeds of Trust, that we did not have.
Q7. You have already stated that you did not make any
loans during that period you were permitted to keep the B~
open. Did you do anything to lessen the value of any of the
security the Bank had?
·
Ans. None whatever.
RE-CROSS EXAMINATION.
By l\!r. Crank:
XQl. You have testified in reply to 1\Jir. Allen's question
that at the time that you signed this report to the State Bank
Examiners on March 12, 1930 that you did not regard the Garrett loan as questionable. Did you not state on your Direc.t
Cross Examination that you had regarded the Garrett loan
as questionable for at !"east a year or n1ore before the bond
was given in 1930?
. Ans It is a right hard question to answer sunpage 118 ~ ply because we considered it good.
Mr. Allen: I object. "\Ve submit tl1a.t counsel did not quote
Mr. Walton correctly.
·
Ans. No, it is a hard question to answer because we thought
it was good all the time, hard to know what 'vould be the re.sult of the n.ot.
XQ12. I understood you to testify on your re-direct examination that on March 12th, 1930 you considered that you
had ample security for the Garrett loan. Did you not testify
in your Cross Examination. that you had regarded this loan
as of questionable value for more than 12 months prior to
October 14, 1930?
.
Ans. I probably did, but still it is a question with me as to
whether or not we thought it 'vas good or else we 'vould not
have taken that mortgage.
XQ3. Do you change tha.t statement, because I have shown
you a written statP.ment here which contradicts your answer
to my question Y
Ans. No, sir.
XQ4. Did you g-et a letter from l\{r. Rhodes asking for payment of the $25,000 bond f
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Ans. Yes, sir.
XQ5. Did you make any reply to his letter?
Ans. I did not.
XQ6. IIave you seen ~{r. Rhodes frequently, since he has
been receiver of the Bank?
Ans. Quite often.
XQ7. Did you ever say anything to him about this bond
having been delivered to lVfr. Bristow on any condition f
Ans. No, I did not.
Witne~

stood aside.

r

MR. A. H. TURNER,
ano.ther witness for the Defendant, being called
to the stand and duly sworn, testifies as follows:
page 119

EXAMINATION IN CHIEF.

By Mr. Allen :
Ql. Mr. Turner were you one of the Directors of the State
Bank of Columbia at the time this bond was signed f
. Ans. Yes, sir.
Q2. You did. not sign ·the bond, however, according to the
bond introduced in evidence?
· Ans. No, sir.
Q3 .. Were you present at the negotiations with reference to
this bond?
Ans. Yes, sir.
.Q4. You participate in the negotiations?
Ans. Cannort say that I did.
Q5. You understood what was going on?
Ans. Yes, sir.
Q6. Why did not you sign the bond?
Ans. Owing to my health.
Mr. Crank: Objection. He is not being sued. We think it
is immaterial.
The Court : Overr1.tlled.
Mr. Crank : Exception.
- Q7. Mr. Turner had you ·been taking part in the negotiations for the n1erger?
Ans. No, sir. Prior to this meeting I had not attended for
two meetings.
Q8. D_id you lmow that proceedings for the merger were in
progress?·
Ans. Y.es, sir.
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Q9; Will. you state to the jury just what condition, if any,
upon which this bond was delivered or in what event or circumstances the bond was to be used by Mr. Bristow?
.Ans. The main question that was brought up
page 120 } that day 'vas the merger with the Bank of Louisa,
and as I understood and what I gathered there
was no question about itMr. Crank: Objection to as giving his opinion.
The Court : Overruled.
•.::;.:.

Ans. What I understood from this meeting was that there
w:as a merger with these banks ·and the Louisa Bank. This
bond was prepared and the Directors present signed it that
evening for an amount· of $25,000, I think.
Q10. Now in what event or under what circumstances was
this bond to be used 7
Ans. In the event that the Bank got in any worse condition
from that day undtil the Louisa negotiations could be ·closed,
as I understood it.
Q11. Was Mr. Bristow there that day?
Ans. Yes, sir.
Q12. Did he make any statement with reference to the time
it would take to complete these proceedings and, if so what f
Ans. Mr. Brist<>w said according to his judgment it would
take for 36to 60 and probably 90 days to complete the merger.
Q13. Did he at that time express or intimate any opinion
on his part that no such merger could be effected 7
Ans. No, sir.
Q14. On the contrary what was ·his position with reference
to the possibility of completing the merger 7
Ans. Talked very favorable from what I understood. It did
not seem to be any doubt in his mind.
Q15. Was your health such after that to enable you to keep
in touch with the affairs of the Bank?
.Ans. No, sir.
CROSS EXAMINATION.

By Mr. Rhodes:
"XQl. My Turner you say you were present at that Direc.
tors meeting?
page 121 } Ans. Yes, sir.
XQ2. Yon there when it began 7
Ans. I cannot say that I was, I rather think not.
XQ3.- Were you there when ~fr." Bristo'v got there!

'
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Ans. I 'vould not say positively I think he got there before
I did.
XQ4. I understood you to say that the bond was given upon
the condition that if the Bank did not get in any worse con-

dition,before the negotiations for the merger terminated that
the bond was not to be effective 7
Ans. I don't think I said that. The object of this bond was
given to secure them while the merger was in progress.
XQ5. To secure whom!
Ans. The Bank f
XQ6. What Ba~kt
Ans. The State Bank.
XQ7. Who said tha.tf
Ans. That was said among the directors. I did not. talk to
J\fr. Bristow.
XQS. You wont tell the Jury that Mr. Bristow said that?
Ans. No, sir.
XQ9. J\fr. Turner, I understood you to say that FOU did not
sign this bond, because your health was bad?
Ans. That is right.
XQlO. You still want to keep that statement?·
Ans. Yes, sir.
XQll. Did not yo~tr resign as a Director t
Ans. After that.
XQ12. Ifow soon after?
Ans. I don't remember the date.
XQ13. As near a.s you can come 1 at it? Week or two?
Ans .. Possibly two weeks.
XQ14. Why did you resign as a Director?
Ans. vVell one of the reasons· was my health.
page 122 ~ I did not feel that I was capable of keeping up
with the 'vork.
XQ15. You resigned two weeks after the bond was given .
. Do you mean to tell this jury that was the reason?
Ans. One of the reasons.
XQ16. What was the other?
Ans. I just wanted to resign, my health being bad was the
principal reason.
XQ17. "What was the other? What was the minor reason,
if tha.t '~.ras the principal reason 1
.
Ans. The .other rea.son was that I felt the Bank could be
best carried on without me, as I was not much value in the
sha:ne I was in.
.
XQ18. How many children have you, l-Ir. Turner?
Ans. Four.
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XQ19. The older one is how oldY
Ans.- Age 19.
XQ20. And the Youngest?
Ans. Four.
XQ21. Did you not have a conversation with me, Mr. Turner, four days after the Bank was closed Y
An.s. I think I did. I would not say I did not.
XQ22. Did you tell me at that time that you ha~ your wife
and children to protect and that was the .reason you did not
sign that bond?
Ans. I would not say that I did not.

vVitness stood aside.
page 123 ~

G. P. HODGESON,
another witness for the Defendants, being called
to the Stand and duly sworn, testifies as follows :
EXAMINATION IN CIDEF.

By Mr. Allen :
Ql. My Hodgeson, did you have any official connection with
the State Bank of Colun1bia, and if so what Y
Ans. Yes, sir. Cashier.
Q2. How long had you been Cashier Y
Ans. About 23 years.
Q3. Were you also on the Board of Directors Y
Ans. Yes, sir.
Q4. How long had you been on the Board Y
.A.ns. Possibly 20 years.
Q5. Can you tell the jury about when you all began negotiations for the merger 'vith the Ba.nk of Louisa Y
.A.ns. I think it was in July 1930.
· Q6. Who conducted those negotiations, principally?
Ans. 1\{r. Shelton.
Q7 .. 'Vere you at Columbia on the day this bond was
signed?
Ans. Yes, sir.
QB. I believe you are one of the signors of the bond?
Ans. Yes, sir.
Q9. And did you have a board meeting that day?
Ans. Yes, sir.
QlO. What time did your board meet Y
Ans. About 1 o'clock.
Qlt Who met with you outside of your regular board men.f
Ans. All of the Board was there to begin, but 1\{r. Bristow
and Mr. Bowles came later..
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Q12. Anybody else from the Banking Department there?

Ans. Two Examiners 'vere there had come the day before
and were there that day.
'
Q13. Do you know which two they were?
page 124 r Ans. :Wir. '\Voodward and Mr. Smith.
Ql4. \Vere they present at any of tlie Board
1neeting, when 1\{r. Bristow was discussing this bond 1
Ans. They were not at this n1eeting.
Q15. Do you know whether they heard any of the discussion with reference to this bond?
Ans. I don't kno'v whether they did or not.
Q16. They were not present when you were discussing it?
Ans. No, sir.
Q17. vVhat was the occassion for Mr. Bristow coming there
on October 14,' 1930, so far as you know?
.A.ns. He came for the purpose of closing the Bank or getting that bond.
Q18. And did he say that he would do so, if the bond was
not signed?
Ans. I don't kno'v that he said positively, but he gave us
to understand that he would have to close the bank.
Q17. Did he lmo"r that negotiations were in progress for
the purpose of bringing about this merger?
Ans. Yes, sir.
Q20. vVbat response did you gentlemen make when he
threatened to close the Bank, before you could complete the
merger?
·
.A.ns. We told hin1 we wanted to keep the Bank open to
complete these negootiations with the Bank of Louisa.
Q21. '\Vha.t did he s.av· that he would require of your own
knowled2'e, that you mi!!'ht have this oppor.tunityY
.Ans. This bond for $25,000.
Q22. It is in the evidence that all signed this bond, except
Mr. Terner, "rhen that bond was si~ed and delivered to Mr.
Bristow in what event was it to be used T
.A.ns. That if the Directors did anything between that time
and the closing of the negotiations with Louisa to make the
Bank in worse condition, then it was that day,
page 125 r that the bond would become effective, otherwise
it would not.
Q23. Mr. Bristow testified here that he considered he was
· getting ~n outright contribution of $25,000 to the Bank. Did
he say anythin~ about that, that day?
Ans. Never heard anything about it.
Q24. Did you have any conversation with Mr. Bristow, as
to what would become of the bond if the merger did go
through?·

----
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Ans. I asked hiin what he was going to do, he said he would
return it.
Q25. Did you ask him what would l1appen if the merger did
not go through Y
Ans. I did not ask him that because, there was no doubt in
my mind ±hat the merger would become effective.
Q26. What was the understanding of what would become of
the bond if the merger did not go through Y
Ans. My unde~:standing was that it 'vould not be effective.
Mr. Crank: We move that be stricken out as an opinion of
the witness.
·
The Court : Overruled.
Mr. Crank: Exception.
Q27. ~ir. liodgeson did you remain in active charge of that
Bank from the time this bond was signed until it was closed T
Ans. Yes, sir.
Q28. Can you state what efforts were made on the part of
your officers to bring about this merger 7
.
Ans. W-e had a committee from our Board.to deal with the
committee of the Board of the Bank of Louisa, which had
several meetings and some co~respondence.
Q29. Mr. Shelton testified quite fully here yesterday with
reference to the acceptance by your Board of a proposition
submitted by Bank of Louisa. What is your recollection on
thatY
Ans. That letter of Sept. 20, 1930, fron1 the Bank of Louisa
·
set forth ter1ns under 'vhich the merger could be
page 126 ~ effected was read by our· board and accepted by
our board before the signing of this bond.
.
A30. During that period intervening from the date of the
execution of the bond and the date of the closing of the Bank
what ·did you people do to make better or worse the condition of the Bank T
Ans.
e got busy to strengthen some of the loans by getting a Deed of Trust where we did not have and had a committee for that purpose, }Ir. Shelton and Mr. Jordon were
on that committee.
Q31. ·During that ·period did you make any loans that
turned out to be bad?
Ans. No, sir.
Q32. Did you make any at all during that period to amount
to .anything?
Ans. No, sir I lmow w.e did not.
Q33. What was the policy of the Bank as to making loans
dur.ing that period?
.
·

"7
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Ans. To keep thetn down.
Q34. Did you collect any loans that had been theretobefore
been made?
Ans. Yes, sir.
Q35. Can you call off hand collection on Loans that had
been made before the bond was signed?
A.ns. No, sir, not off hand.
Q36. Approximately.
Ans. Ten or Fifteen Thousand Dollars at least.
Q37. There has been some mention of the Garrett Loan and
the Status that loan had ocm11ppied: for a number ·of years, do
you know how long tha.t loan had been in the Bank'
Ans .. Most of it had been there quite a number of years.
Q38. About how many!
Ans. Ten or 1~ years or longer.
Q39. During that period had Mr. Bristow's
page 127 ~ Staff of examiner periodically examined your
Bank?
Ans. Yes, sir.
Q40. Had they ever thro"rn it out or charged it off?
Ans. No, sir.
Q41. Up until the da.te the Bank was closed had the Banking Depa.rhnent ever charged off· that Garrett Loan?
Ans. V\Te had charged off a portion of it.
Q42. Had they required you to do it, l\1r. Bristow's Depa.rtment?
Ans. I cannot recall whether they required it or whether
we· .did it voluntarily.
Q43. What was the amount of that Garrett Loan, do you
rec.all Y
Ans. Total amount? $38,000.
Q44. Ho·w long- had you been carrying it at $38,000?
Ans. I don't know when it reached $38,000. but dijferents
a1nou.nts. From ti,me to time were loa.ncled him, I just don't
know how long it had been that large.
Q45. Do you know anvthing about any progress that has
been n1a.de since the closing of the Bank with reference to the
collecting of that item 1
Ans. Yes, sir. I know the Receiver has put it in the hands
of an Attornev to collect.
Q46. vVhat proceeding-s are in progress and what is the
status of the claim, now if you lmo,vY
A.ns. I have been told.
l\fr. Crank: I object.
Ans. Mr. Rhodes told me that 1\{r. Bibb had collected the
claim, Mr. Garrett had against the Government.
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Q47. How much did he tell you he had collected?.
Ans. Around Fifty nine Thousand, Dollars.
Q48. At the time you were carrying this loand did you have
knowledge of the security which you had of the claim against
the Government Y
page 128 ~ Ans. Vie knew of it. ·
Q49. Oan you state whether you were anticipating anything from that source?
Ans. We had hoped to collect something from that source.
Q50. You say you remained in charge of .the Bank, did you
keep in touch 'vith its affairs from the date of the bond until
the closing of the Bank?
Ans. Yes, sir.
Q51. Can you state to the jury whether or not the Banks
condition was any worse the day it closed than it was the day
the bond was given?
Ans. The only differenc'e 'vas the reduction in Cash Reserves, but the liabilities were reduced also.
Q52. What would you say as to whether the condition of
the Bank was made better or .worse during that period, you
were permitted to keep it open¥
A.ns. It was not any worse.
CROSS EXAMINATION.
By Mr! Rhodes:
XQl. Mr. Hodgeson l\:nowing you as I do I know that you
don't want to 1nake any statement that I told you that the
Bank of Columbia had collected $59,000 on the Garrett Loan f
ADs. I heard it fron1 another sourse, a"Ud asked you if it
was so.
XQ2. And that I told you that I had collected $59,000 for
the Bank of Columbia?
Ans. That Mr. Bibb your Attornev had collected it.
XQ3. No'v I w·ant you to tell the Jury exactly what I did
tell you?
Ans. He said he had collected the $59,000 cl1eck from the
Government on the Garrett claim, that the Ba.nk's portion of
this was very much less that the Attorney's f.ees had to come
out and some prior claims had to come, that reduced it to
around fifteen or twenty thousand dollars, as well as I remember. ·
XQ4. When did I tell you that?
Ans. Two or three days ago.
p~ge 129 ~
Q5. Day before yesterday was it not?
Ans. Yes, sir.
XQ6. Now tell the jury just what I did tell you 7
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Ans. Tliat is what you told n1e, as 'veil as I remember, but·

in answer to ~Ir. Allen's question he asked me if the claims
had been collected and I told him.

XQ7. You had referePce to the claim against the Government?
- Ans. Yes. sir.
XQB. vV as it the Garrett's claim?
Ans. It was the Butler Lumber Co., against the Government.
XQ9. "\Vho owned the Butler Lumber Co. Y
Ans. !vir. Garrett owned one-half of it.
XQlO. "\Vhy didn't you tell the jury that!
Ans. He did not ask me.
XQll. How much would be one-half of the Fifty Nine.
Thousand Dollars?
· Ans. It would be $29,00Q- odd dollars ..
XQ12. Then that would be what the Garretts would get?
Ans. I reckon so.
XQ13. IIow much did I tell you the contract with the Attorneys for the Butler Lumber Co., called for. How much
would they get Y
Ans. Nineteen thousand dollars.
XQ14. IIalf of that would leave how much Y
Ans. .Around $20,000.
XQ15. Tell you anything else?
Ans. Told me 've would get a part of the English Notes
out of that?
XQ16. I am talking about the Garrett's line now?
Ans. I ca1mot remember what you said.
XQ17. Do you now want to correct that statement that I
said the Bank would get Fifteen or Twenty Thousand Dollars?
.
Ans. I don't say that, I don't remember that.
XQ18. I am going to hand him a piece of paper of what
.
he figured the loss would be in the Garrett line
page 130 ~ and ask him if that is his hand writing?
Ans. Are you sure that was after you made
this collection Y
XQ19. How many ti1nes have I talked with you about the
Garrett loan?
Ans. I don't remember.
XQ20. More than once Y ·
Ans. Yes, sir.
XQ21. According to those figures there Mr. Hodgeson what
do you show will be the loss in the Garrett line Y
.A.ns. $25,000.
XQ22. That was made when 1
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Ans. vVeek or more ago.
XQ23. When was it made, do you know!
.Ans. I don't remember.
XQ24. Wasn't it made last week?
Ans. I don't recall.
XQ25. The note is for $38,000 odd dollars, 've have collected how much on that $38,000?
· Ans. $1,000 odd dollars from a Policy of Insurance.
XQ26. That brings the note down to $36,000 odd dollars Y
Ans. Yes, sir.
XQ27. Where ·did we get that difference in the $25,000,
that you have down there, from? Where did you get the difference between the $25,000 and the $36,000 dollars, which
the note is now Y
.Ans. Must have been the credit of the Butler Lumber Co.
Claim.
·
XQ28. And is not that the amount I told you we would get
out of it?
.Ans.. $12,000, I believe you did. I think so.
XQ29. Now Mr. Hodgeson you have stated here that, as I
recall that the condition upon which this bond was delivered,
you have stated your understanding at the time
page 131 r the bond was given. What did you state, I will
let you state it agatn 7
Ans. That if the Board of Directors did anything to bring
about a worse condition during the period from the date of
the bond and the closing of the Bank or the Merger with the
L·ouisa Bank.
XQ30. Did it say anything about the amount it would become effective?
Ans. Up to $25,000.
XQ31. Who told you that?
Ans. I don't know that anyone told me that directly that
is the impression I got at this meeting Y
XQ32. You wont state that Mr. Bristo'v said that?
Ans. No, sir. l\fade that impression, but I wont say that
he said that.
XQ33. You said a while ago that Mr. Bristow made the
Statement tha.t if the merger went through the bond would
have been returned?
.Ans. Yes, sir.
,
XQ34. If the merger went through there would have been
no use for the bond?
Ans. No, sir.
XQ35. What did you say was going to happen to the bond·
if the merger did not go through Y
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Ans. I thought it would be null and void, if the Bank was
closed.
XQ36. You did not ask Mr. Bristow that, did you Y
.
Ans. No, sir, I thought the merger was sure to go through.
XQ37. You thought the bond 'vas going to be returned .if
the merger did not go ·through Y
~
Ans. I thought it would become null and void. The purpose
was to keep the Bank open wasn't it.
XQ39. It was good to talre care of the losses 7
Ans. I suppose so.
.
XQ40. During that period, would not the Bank have been
better off if it was closed on October 14th, 1930, than it was
when it closed on Decen1ber 11th, 19307
Ans. I don't know.
page 132} XQ41. vVhat were the Cash Reserves of that
Bank on October 14, 1930 the date of the giving
of that bond 1
·Ans. Around $22,000.
XQ42. I now· hand you a slip of paper, will you look at that,
and tell me whether they are your figures 7
Ans. Yes, sir.
XQ43. The Cash Reserves on October 14, 1930, were $22,164.69, is that correct'
Ans. Yes, sir.
XQ44. That is made up of Cash on hand and in Banks?
Ans. Yes, sir.
XQ45. If your Bank had of been closed on that date yoJ.I
would have had that runount to pay out to depositors Y
Ans. Yes, sir.
XQ46. On December 11, 1930, what was your Cash Reserves?
Ans. $7 ,326.12.
XQ47. As a practical Banking man, 1fir. Hodgeson, the only
thing that a Bank has to pay the demands of its Depositors
for checks drawn across the counter is its Cash on hand is
that not a: fact?
Ans. Yes, sir.
XQ48. As of· October 14, 1930, with $22,164.69 of Cash Reserve on hand and $7,326~12, as of the date of the Closing of
the Bank. that ·is what percentage of decrease in your Cash
Reserves?
Ans. I couldn't say exactly.
. XQ49. Approximately?
. Ans. 60%.
XQ50. IIow much had your Deposits decreased in that
time?
.
Ans. About Forty some thousand dollars.
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XQ51. What was that percentage as compared with the decrease in Cash Reserves?
Ans. Around 10%.
XQ52. And yon tell this jury that the Bank was in better
condition when you closed than 'vhen the bond was given?
Ans. vVe had other assets, Colonel.
,
page 133 ~ XQ53. Could you have gotten the money on
them?
Ans. Not right then.
XQ54. Could you have paid a depositor out of them Y
Ans. No, sir.
XQ55. If the Bank had been closed at the date of the Bond
would not you have had more money on hand to meet the demands?
Ans. Yes, sir.
XQ56. Then your Bank was not in better condition on that
date?
Ans. In other respects it was better, but so far as the Cash
Reserves are concerned it was not.
XQ57. I understood you to say that nothing had transpired
so far as yon directors were concerened that in any way
changed the the condition of your bank?
Ans. Don't know of any.
XQ58. The very fact that. your Directors gave that bond
and allowed the Cash Reserves to decrease 60% that very act,
made the Bank get in worse condition, did it not?
Ans. We kent it open to complete the merger.
'XQ59. But the fact that you kept it open, have not the Depositors been hurt by that fact? isn't that a fact?
Ans. Well I don't know how long the Cash Reserves had
been that low.
· XQ60. You know what they "rere at the time the bond was
given, and you know the date the Bank was closed, you know
- what they were then?
Ans. I don't know w·hen they got that low.
XQ61. Your Directors kept it open didn't they by giving
the bond?
Ans. Yes, ·sir.
XQ62. No one Inade you give the bond, gave it all of your
own free will?
·
.
Ans. Yes, sir.
page 134 ~ XQ63. If your Cash Reserves had decreased
60% by the act of your own free will and your
deposits had only decreased 10% had not that decrease been
caused by your directors willingly giving that bond Hadn't
vour Denositors been hurt by that?
· Ans. That is not n1y understanding ofi it.
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X Q64. I am asking you to tell this jury if that is not a fact 7
Ans. I don't know that I lUlderstand.
XQ65. I aksed you if it was shown here by conclusive figures that your Cash Reserves had decreased 60% and your
Total Deposits had decreased 10% 'vas not your Bank in
'vorse shape. If it 'vas in worse shape, was not the fact that
the Bank was in worse shape caused by your Directors giving
that bond
Ans. I reckon it would be, you are right.
Mr. Rhodes: I an1 going to introduce several pages of the
audit l1ere, which is already filed in the record.
The Court: I don't think it can be introduced.
~Ir. Rhodes : I except to the ruling of the Court.
XQ66. You were there at the Bank all the time the audit
was being made 7
Ans. All but one day.
XQ67. Thoroug·hly familiar with it are you not?
Ans. I think so.
XQ68. The Bank was closed on December 11, 1930 and you
have been working for the Receiver ever since?
Ans. Yes, sir.
XQ69. How many times have you referred to this audit
during that time?
Ans. Four or five times a day, I suppose.
XQ70. Did not the Auditors in making up that statement
malre a statement of your profits of operation from a period
from July 1, 1930 until the date of the closing of· the Bank Y
Ans. Yes, sir.
..
XQ71. In other words the Auditors made a
page 135 ~ check of how much that Bank had made from July
1st, to the date the Bank was closed Y
Ans. Yes, sir.
XQ72. V\That did it showf
Ans. It showed a loss.
XQ73. In other words the operating expenses of that Bank
from July 1, to the date the Bank was closed, showed a loss?
Ans. As ·a matter of fact that loss was was caused by charg-.
in~ o.f the bond for $1,000 of the Kingsdale Lumber Co.
XQ74. During that period?
Ans. I am under that impression.
XQ75. You still think that?
Ans. I think that.
XQ7~. In addition to the charging off of that $1,000 bond
did your bank operate at a profit?
Ans. I don't recall.
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. XQ77. Don't know whether it operated or loss or nott
Ans. I don't know.
·
XQ78. Assuming that it did operate at a loss from the period from July 1, 1930 to December 11, 1930, some part of
that loss occurred between the -time the Bond was given and
the time the Bank 'vas closed, didn't it Y
Ans. Possibly some of it1 XQ79. If that ·was a fact, if the operating expenses of the·
Bank were more than-the receipts of that Bank and some of
it occurred between the time of the signing of the bond, and
tire-date the Bank was closed, that was caused by the fact that
the Direcots gave that bond, and the depositors lost by that
fact did they· not f
Ans. Yes, sir.
XQ80. Then in the light of that statement do you still want
to say ·to this jury that this Bank was in as good a shape when
the· bank was closed, as when the bond was given!
Ans. I still want to say that the Directors did
page 136 }- nothing to make it worse. I know they cut salaries and 'did everything they could to protect the
Bank.
XQ81. At the time of the giving of this bond on October
14, 1930, had the Bank suffered any losses Y
Ans. We had charged off losses from year to year.
·XQ82. Were there any loans in your Bank you were carrying on your books that you thought were not good'
Ans. We were carrying the $1,000 bond to the Kingsdale
Lumber Co., which we were doubtful about.
XQ83. You had charged off part of it~
Ans. Yes, sir. It was doubtful.
XQ84. Any others Y
Ans. Don't recall any others.
XQ85. Will you approximate to this jury what your losses
were at the time this bond was given?
Ans. Be pretty hard.
XQ86. You are tho~troughly familiar with your loans there 1
Ans. Ought to be.
XQ87. You made them?
Ans. Most of them.
XQ88. Wha.t would you estimate the losses 'vere on your
notes at the date you gave that bond f
Ans. They 'vould not exceed $50,000.
XQ89. Then you do think that at the time of the giving of
tha~t bond you had losses of around $50,000 f
Ans. I did not say that, I am satisfied they would not go
over that.
'
XQ90. Mr. Hodgeson, I understood you to say awhile ago
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that you would not state to the jury, because you did not hear
him say so, that ::Mr. Bristow told you that this bond was not
effective unless this Bank got in any worse shape 7 You would
not say that¥
Ans. No, sir.
XQ91. Who told you 7
page 137 ~ Ans. That was my impression.
XQ92. And you cannot name anyone else who
told you tha.t?
Ans. No, sir.· ·
XQ93. All you can say is that is your impression, and that
is your opinion?
Ans. That is the reason I signed the bond, because I was
so sure the merger was going ·through.
~Ir. Crank: We 'vould like to move that the Court strike
out the testimony of this witness on the ground that his tesimony shows that his evidence was a matter of opinion, and
also expressing his conclusions.
The Court Overruled.
Mr. Crank: Exception.

XQ94. ].fr. Hodgeson you have stated here that you were
positive that this merger with the Bank of Louisa was goind
through, and you base your idea on a letter of September 20, ·
1930, is that correct Y
Ans. Yes, sir.
XQ95. Who \vas that letter written by?
Ans. Mr. R. C. Brank.
XQ96. To \vhom?
Ans. Mr. S. '\V. Shelton.
XQ97. Do you remember \vhat the letter said Y
Ans. No. It outlined a plan of 1nerger.
XQ98. Did not the proposition of the Bank of Louisa, which
they made to you provide, or did it not provide for your directors giving them a bond to protect them for losses against
·
bad loans.
Ans. Yes, sir.
XQ99. How much was that bond Y
Ans. $100,000.
XQ100. So if the merger had of gone through you all were
'villing to give a bond for $100,000.
Ans. Yes, sir.
page 138 ~ XQ101. vVhy?
Ans. Because they \vere to give us certain
-paper to hold on our Bond, they also were to give us credit
' by our Capital Assets, which 'vould have reduced it to $67,000.
XQ102 . .Anything in that letter about that?
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Ans. I don't recall whether it 'vas in that proposition or
not.
XQ103. Were there other propositions Y
Ans. Several.
XQ104. But the only one you accepted was the one dated
September 20th. 1930?
Ans. I don't recall whether it was or not.
XQ105. You were willing to give a bond for $67,000, however?
Ans. Yes, sir.
XQ106. Because the Bank of Louisa 'v.as to give you certain notes to collect and you ·were confident you could collect
that amount from those notes f
Ans. Yes, sir.
.
XQ107. And you were of the same opinion when you gave
the bond for $25,000, that you did not have any loss?
Ans. Yes.
XQ108. Mr. Hodgeson, there has been a good deal of questions asked here about Mr. Bristow, whether he had suggested
to you all or made a statement to you all that is was extremely
doubtful whether this merger would be consummated or not.
Did he ever make any snch staten1ent to you?
Ans. Not that I recall.
XQ109. Did he ever state that he doubted that this merger
could be consummated?
Ans. Not, that I understood. ·
XQllO. Were you present at a conference in Mr. Bowle's
office, at which Mr. Bristow was present?
Ans. Yes, sir.
XQ111. Was the bond discussed at that time?
page 139 r Ans. I don't remember.
XQ112. Do you remmnber Mr. l3ristow stating
that 1t was very doubtful that the merger would go through?
Ans. Don't remember.
.
XQ113. Did he ever write you a letter stating that you had
better not buoy your. hopes too much Y
·
Ans. He may have.
XQ114. I want tf;o ask to introduce this letter in evidence.
I hand you that letter and ask if you got that letter rron1 }.fr.
Bristow, and if so read it to the jury, please sir?
Ans. I remember getting this letter. (Here reads the letter to the Jury, dated August 7,-1~30.) ·
RE-DIRECT EXAl\tiiNATION.
By Mr. Allen:
Ql. Mr. Hodgeson you were cashier of the Ba.nk at Columbia, were you not 7
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.Ans. Yes, sir.
Q2. ""\Vere you Cashier at the time it closed?
.Ans. Ycs, sir.
Q3. Wl1ere have you been working ever since that?
Ans. For Col. Rhodes, as Receiver.
Q4. Man of family f
Ans. Yes, sir.
Q5. Any other position?
Ans. No, sir.
. Q6. With reference to the Garrett Loan. You said that the
sum of $12,000 would be realized on that loan, I am asking
you approximately how much the Bank would get out of that
i tern f Did they get any other money?
Ans. Not that I know of. Something was said about collecting on the English notes.
Q7. What I am trying to find out is· what the Bank would
realize on this item~
Ans. ""\Ve would realize something out of the·
page 140 ~ English Line, that is where I got the Twelve or
Fifteen Thousand Dollars from, that is around
three or four thousand dollars.
QS. Any other borrower at your Bank that would enable
·
you to realize anything out of this item f
Ans. Not that I kno"r of.
Q9. Mr. Rhodes asked you about your Cash Reserves and
you testified that your Cash Reserves were apporximately
$20,000, at the time the bond wad signed and was around
seven thousand Dollars, 'vben the Bank 'vas closed. Can you
tell whether or not your borrowed money was in excess of
your Cash Reserves?
Ans. Yes, sir.
QlO. So that if the Bank had of been closed on the date of
the bond then your borrowed money would have taken up
more than your Cash Reserves, so tba t the Depositors. would
not get anything?
Ans. Yes, sir.
Qll. Do you know, approximately, how mucb.you 'vere borrowing from other Banks f
Ans. Around $48,000.
.
Q12. Mr. Rhodes asked you about your operating expenses
and the loss in your operating expenses. Wbat do you pay
your operating expenses out off
Ans. Out of Interest, and discounts.
Q13. I believe you have testified that you were cutting your
loans down. Collecting them?
Ans. Yes, sir.
Q14. When you collected a loan, even a doubtful loan, can
you pay· any operating expenses out of that f

~------~--

120

Sup1:eme Court of Appeals of Virginia.

i' -

Ans. No, sir.
Q15. Can you tell the Jury whether in case your Bank goes
into the hands of the Receiver you pay dividends out of the
Cash on hand or not Y
Ans. Yes, sir.
_
Q16. Suppose the Bank 'vas closed on the date
page 141 r the bond was signed would your assets have paid
any larger dividend to depositors than it would
pay as of the closing of the 11th of Decembert
Ans. I dont think so.
Q17. If you had borrowed money on the date you signed
the bond in excess of your Cash Reserves, the borrowed money,
of ~ourse, would have to be paid before your depositors Y
Ans. Yes, sir.
Q18. And you would have paid the depositors from the
other assets?_
Ans. Yes, sir.
Q19. Then the question is whether you would have paid
your depositors any larger dividend, if your Bank had closed
on October 14th?
Aii.s. I don't think so.
Q20. Can you tell the jury w·hether there was any more impairment in your Capital Stock, when your Bank closed, than
there was on October 14th T
Ans. Not that I know of.
Q21. Who was on your Discount Committee during the last
year or two the Bank operated T
Ans. Mr. Walton, l\Ir. Shelton and myselfat Columbia, Mr.
Stoneman, Mr. Moon and Dr. Snead at Cartersville.
Q22. Mr. George Bowles ever on the Discount Conunitteef
Ans. Not that I recall.
Q23. Ever on your board of Directors T
Ans. Yes, sir.
Q24. WhenY
Ans. 1929 or 1930 Y
Q25. I refer to Mr. George Bowles, Deputy Commissioner
.
of Insurance and Banking f
Ans. Yes, sir.
Q26. Do you recall whether or not Mr. Bowles was on the
Finance Committee during the latter part of 1929?
Ans. I think he was.
Q27. l\Ir. Rhodes asked you about the $100,000
page 142 ~ bond you were to execute to the Bank of Louisa,
how much time was the Bank of Louisa going to
give you to work your money out of those notes?
Ans. Five years.
Q28. This letter introduced here was dated on August 7,
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1.930, was it before or after that your Board accepted the
Louisa proposition 1
Ans. After that.
Q29. Mr. Bristow ever express to you or any of the members of your Board any misgivings about the consummation
of that merger 1
Ans. Not that I recall.

RE-CROSS

EXA~MINATION.

By Mr. Rhodes:
XQl. 1\!Ir. Allen asked you if you did not pay operating
expenses. ·We mean salaries, fuel, taxes, he asked you what
you paid that out of, and you told him interest and discount.
If yo.u don't have sufficient interest to pay it out of what
would you pay it out of 1
Ans. Pay it out of Reserv:e for Contingencies, or charge
it to profit and loss.
XQ2. When you collected interest you put it in your Cash
in the drawer or sent it into the corresponding Bank in Richmond?
Ans. Yes, sir.
XQ3. When you paid salaries it came out of your Cash
Reserves!
Ans. Charged to expense account against your income account.
XQ4. You got the n1oney did you not 7
Ans. Sure.
XQ5. What did it come from¥
Ans. Came out of the profits of the Bank.
XQt6. Suppose you did not have any profits? .
Ans. Then you would have to charge it to profit and loss.
XQ7. During this period you did not have any profits,
did youf
·
.
Ans. I don't think we did.
XQ8. And the n1oney that you collected from people on
notes, if the Bank had not of operated at a loss
page 143 ~ more of that would have been there?
Ans. Yes, sir.
XQ9. You stated that on October 14, 1930, that you had
Cash Reserves of $22,000, and he asked you if the Bank did
not owe money to other Banks and you said that they ow·ed
$48,000, and he asked you further if you could not have had
to pay this money out of the Gash Reserves, and you said
they would. What did the Banks in Ric.hmond have as security for those loans?
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.Ans. They had notes, amounting to 150%.
XQlO. The best notes in the Bank were they not?
Ans. Yes, sir.
XQll. Then the Depositors would have gotten tha.t money!
Ans. The Banks took that money.
XQ12. But they turned lose those notes Y
Ans. Exactly.
.
XQlR So don't you want to correct that statement?
Ans. Since you put it that way, I guess I will. I thought
you meant that they would get a part. of the $22,000 directly.
XQ14. 1\rfr. Hodgeson in addition to over 150% Receivables,
those Banks hav.e any other security?
Ans. Yes, sir, Guarantee of the Directors, guaranteeing
·
those loans.
XQ15. A.nd if the loans had not of been paid the directors
would have had to pay them?
Ans. Yes, sir.
XQ16. That proposition of the Bank of Louisa of September 20th that proposition had a lot of strings tied to it didn't

itY
Ans .. I did not see the strings tied to it.
.
·
XQ17. The proposition of the Bank of Louisa had a lot
of conditions Y
Ans. Yes, sir.
XQ18. Can you remember any of those conditions?
Ans. One that we should give $100,000 bond.
page 144 ~ XQ19. "\Vhat would they have the right to do
before they accepted Y
Ans. Examine our notes.
XQ20. They also had the right to examine the financial re.~ponsiblity of your directors f
Ans. Yes, sir.
XQ21. Can you tell this jury tha.t those conditions were
attached to that letter, and that the proposition was definitely
accepted, until the Bank of· Louisa. had gone over your notes,
and determined the responsiblity of your Directors?
Ans. I think so.
XQ22. If it did carry those conditions, it was not a proposition that could be finally accepted, until the Bank had had
an opportunity to do that?
A.ns. Of course, we were willing for them to do that.
XQ23. Were no.t those conditions attached to the offerf
·
Ans. Yes, sir, they were.
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RE-DIRECT EXAMINATION.
Bv ~fr. Allen:
Ql. With reference to pledging~ your Bills in Richmond
up to 150% per l 00, I will ask you if Nir. Bristow as head of
the Departn1ent of· Banking & Insurance, Division of the
State Corporation Commission g·a.ve his consent in writing
for you to pleadge those receivables?
·
Ans. I don't know that he gave the right to pledge those
securities or not, but he gave us the right to borrow the
money. I don't recall whether or not he did so in writing.
Q2. Did he ever raise any objection to itY
Ans. Not that I ever heard of.
Q3. Did he lmo·w about it?
Ans. He examined the Bank there from time to time.
Q4. Did he object to it?
Ans. Not that I heard of.
w

page 145 ~

"\Vituess stood aside.
'

I

I·

I.

I.

The defense rests.
page 146

r

MR. JOliN Q. RHODES, JR.,
recalled to the stand by the Plaintiff, testifies as

follows:

EXAMINATION IN CHIEF.
By 1\{r. Crank:
Ql. Col. Rhodes you were sworn yesterday?
Ans. Yes, sir.
.
Q2. There has been some testimony here this morning in
regard to recovery or contemplated recov~!Y on the Garrett
Loan, held by the State Bank at the time it went into the
hands of the Receiver, and also a statement of the costs incurred in connection with the loan. Will you state just
what you expect to be able to collect according to the information you have at the present time?
Ans. At the time I took over the Assets of the State Bank
of Columbia on December 15, 1930, there were among the
assets of that Bank a loan known as the James River Holding and Investment Company loans, amounting to some $38,000, which loans was made to 1\fr. G. M. Garrett, and the
Oarrett Lumber C9., and as security for that loan the Bank
held a second mortgage on a piece of property in ·Chatham,
Va. This property was occupied by the Post Office Depart-
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ment. There was a first mortgage on that property of $12,000 held by the .American Bank & Trust Co. of Richmond.
As Receiver of the Bank I sold the property under the second
mortgage Deed of Trust, and. the property did not bring sufficient at that. sale, to pay off the first mortgage, and it was
taken over by the parties holding the first mortgage, and. so
far as the State Bank of Columhia was concerned nothing
was realized from that source. There was also an Insurance
Policy held by the Bank as Security for this loan on the life
of G. M. Garrett to protect the Bank and they had been paying out something like $1,000 a. year premium upon this insurance Policy. I di.d not feel like paying out this sum of
money, and cashed it in and g·ot something ov:er $1,000 therefrom and credited it upon that note. Among the ·
page 147 ~ other security for that loan, it seems that 1\t[r. ·
Garrett was interested in a corporation known as
the Butler Lumber Co., which had gone out of business several
years, and he had deposited certain stock of the Butler Lum- ·
her Co., that he owned with the Bank as security for that
loan. The Butler Lumber Co., had filed a cla.ini with the U.
S. Government for ·sonle money they claimed the Government was due them growing out of the War Period. That
·Claim was filed in 1922 8 years before I had any connection
with the Bank. I remember talking with Mr. Pinder during
the past "\Vinter while in Richmond attending the Session of
the General Assembly, and he told me that there had been
some money paid the Butl~r Lumber Co., by the Government,
I was unable to attend to it at that time, and I secured 1\{r.
W. C. Bibb, to look after it for me, and I have found since
then that there has been paid on this claim the sum of $59,000. At the time the Butler Lumber Co. had instituted this
claim .they had employed a lawyer by the name of English
and another young· lawyer na.rned Garrett to represent then1,
for a fee of 33% of what was recovered, and as Receiver I
had a. suit filed in the City of Richn1ond asking for a Receiver
for the Butler Lumber ·Company, and the Court appointed
Mr. W. C. Bibb .and Mr. Haskins Receiver for the Butler
Lumber Co., and the Money was paid over to them. Out of
that $59,000 one-third has to be paid the Attorneys in Washington for the Butler Lumber Co., under the contract in
1922, that was something· like $19,000, that would leave something like $40,000, and of that the Garrett line owns onlv a pproximately 50% of the Stock, and there are other debts clue
by the Butler Lumber Co., which we wll have to pay, . and
which I have estimate, that we will get something like $12,000 for the State Bank. There has been a claim made by the
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Garretts that at the time the State Bank took over the prop.:.
erty in Chatham that they ac.cepted that in full settlement of
his line and they accepted that in full settlement,
and if the Court sustains Mr. Garrett's contention, then the
State Bank will not get a cent. That is the situapa.ge 148 ~ tion of the Garrett claim.
Q3. When did you ascertain or get the information that Garrett was making this claim, that if sustained
the Bank would not get aJlything at all?
. A.ns. Only yesterday.
Q4. Mr. Shelton testified on yesterday in regard to further
negotiations between himself and you and Russell Crank
and }{r. Purcell in regard to this proposed merger between··
the two Banks after November 29th, 1930, was there any ne..:
gotiations between the two Banks in regard to this merger,
as the proposition was turned down by the Bank of Louisa;
tha.t is between the Banks Y
Ans. No, sir.
Q•5. I ·believe you testified on yesterday th"at you and Mr~
Purcell and Mr. Russell Crank had been appointed a committee of three to carry on these negotiations on behalf of your•
Bank. Did this Oomtnittee have any further authority, afterNovember 29, 1930?
Ans. No, sir. I don't think I testified to that yesterday, but·
I was a member of that committee.
Q6. And as such you were thoroughly familiar with the
neg-otiations that took place between the two Banks Y
Ans. Yes, sir.
Q7. Have you been over the Bank's Records to ascertain
what deposits, if any, were placed in the State Bank between November 14, .1930, and the date the Bank was closed
up, which were not checked upon?
Ans. You state November 14th, I presume you mean October 14, 1930.
Ans. Yes, sir.
QB. Will you state to the Jury the amount of the Deposits
that were placed in the Bank by the depositors during the
period, which were not checked upon during that period?
.Ans. $7,348.53.
Q9. Do you recall any of the particular deposipage 149 ~ tors?
Ans. Yes, sir. I kno\v that Mr. George M. Farrar, Treasurer of this County had deposited, approximately
$1,500, which had not been checked on.
· QlO. Reca.U any of the other larger ones 1
.Ans. There is a n1an by the name of Edward Leadbetter
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who had $140.00, one Samuel Perkins $200.00 and others were
for lesser amounts.
Qll. Aggregating s·even Thousand Dollars something?
Ans. Yes, sir.
QJ.2. If the Bank had of been closed on October 14th, of
course these Deposits could not hav:e been made Y
Ans. No, sir.
. Q13. Are you in position to say at this time, approximately·
what percentage of dividends the depositors as creditors of
the Bank will be paid in the process of liquidating the Bank 7
· Ans. I. would like to answer this question, this way. The
assets of this Bank, which of course, belongs to its depositors, are 90% made up of loans to· farmers and secured, not
all of them are secured, but a good part are, by mortgages on
real estate, a great many of them, certainly 75 or 80% are
secured by second mortgages. If I would close this Receivership up in the cours-e of the next six months. I don't think
the Bank would pay n1ore than 25%. No one can tell, nor
can I tell whether real estate values are coming back or not,
and if they do come back and this receivership extends over
a lo:Qg period of time, then of c·ourse, it would he proportionately greater.
Q14. Is there any question with reference to this matter,
which I have not asked you, and which yotJ would like to answer?
· Ans. I don't think so.

CROSS EXAMINATION.

By Mr. Allen:
· XQl. You say that contract ·with those Attorneys of the
James River Holding Co .• or tl1e Butler .Lumber Co .• was
·
made in 1922? ·
·
page 150 ~ .Ans. I understand that is right.
XQ2. Can you state whether the agreement to
accept the Chatham property as settlement in full of the
Garrett Claim, if it was made, was not 1nade since October
14th, or not Y
Ans. I could not tell you. It has not been made since I
became Receiver.
XQ3. Have you found among the papers· o£ the Bank any
such agreement!
·
·
Ans. No, sir.
·
XQ4. You took possession of the affairs of the Bank on December 15, 1930 1
.Ans.· Yes, sir.
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XQ5. Have you found among tl1e papers of that bank any
evidence of any such agree1nent made by these Defendants,
made during the period from October 14, 1930, to the date
the Bank was closed f
Ans. No, sir.
.
XQ6. You don't de11y that ~Ir. Shelton saw you on the
occassions and talked with you on the occasions he testified
to'
Ans. I don't deny anything he said, but after the 28th day
of Novem·ber, 1930, there were no negotiations between the
Bank of Louisa a.s a Bank looking to a. merger.
XQ7. But you don't deny that Mr. Shelton had conversations with men who were officials of the Bank?
Ans. No, sir.
XQS. Now you state that 90% of the Assets of this Bank
consisted of loans to },armers in this section, that is ap•
proximate Y •
Ans. ],armers, some merchants, but I mean, that type of
people.
XQ9. Can you state whether or not most of thos loans were
made prior to October 14, 1930?
Ans. I think they were.
:X:Q10. You cannot recall ·any bad loans that· were made
subsequent to then Y
.Ans. It was impqss~ble for me to tell, as Receiver, whether
or not a loan was a new loan or an old loan.
page 151 ~ XQ11. You could have told by tracing it on the
discount ledger, eould you not Y
Ans. I have not done 'that.
XQ12. You could go to the Discount Ledger and tell this
jury whether a loans was a new loan or an old loan f
Ans. My experience is and judgment is that every time a·
note is renewed it is a new note.
XQ13. But as to putting out new cash that is not true!
Ans. No, sir.
·
XQ14. And so, therefore, every up to date Banking Institution carries a discount ledger, which shows exactly how long
a note has been in the Bank 7
Ans. Yes; sir.
0

0

Witness stood aside.
page 152

~

]yfR. G. P. HODGESON,
recalled by the Plaintiff, testifies as follows:
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By Mr. Rhodes:
Ql. Mr. Hodgeson when you were on the stand before lunch
I asked you the question if the operating expenses of the
State Bank· at Columbia and Cartersville from the period of
July 1, 1930, to December 11, 1930, the date of the closing of
the Bank did not sho'v a loss and you stated that you thought
it did, hy approximately $687, but that this occurred due
to the fact that a bond of the Kingsdale Lumber Company
was charged off during that period. Since refreshing your
memory about that, do you want to change that statement?
· Ans. Yes, sir, the Bank showed an operating loss during
that period of approximately $4,000.
. Q2. That is not taking into consideration the charging off
of the Kingsdale Lumber Co. BondY ·
Ans. No, sir. What I had in mind, was that the l{ingsdale
Lumber Co. Bond had been charged off to Reserves during
that period.
Q3. But the operating expenses during that period showed
and approximate loss of $4,0001 How did it get down to
$600?
Ans. Charged to the Reserves.
CROSS EXAMINATION.
By Mr. Allen:
XQl. How long· did you operate that Bank, after the bond
was signed?
.Ans. From October 14th to December 11.
XQ2. What do you mean by operating expenses being a
loss of $4,000?
Ans. From July 1st to Decem·ber 11th.
XQ3. _Did the whole $4,000 take place in those two months f
Ans. No, sir.
XQ4. Was part of that item that did take place in that
period. Can you tell the Jury that the additional collateral
.
that you got. vVas that sufficient to more than
page 153 ~ cover that loss?
.
Ans. Yes, sir.
·
·
RE-DIRECT EXAMINATION.
By Mr. Rhodes:
Ql. What additional security did you get t
Ans. Mr. J. R. Kirkpatrick.
.

,.

.)
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Q2. How mueh was that for 7
Ans. $6,000.
Q3. Got a Deed of Trust 7
Ans. Yes, sir.
· ,
Q4. Had a note all the time f
Ans. Yes, sir.
Qi5. What other security did you get!
.Ans. William A. Holland, C. R.. Sanderson.
Q6. Do you think that Deed of Trust on C. R. Sanderson·
has helped the Bank any~
·:
.Ans. It has not inereas·ed the amount of the note.
Q7. Has it increased the assets that the Depositors are going to get?
Ans. Don't know that it has done that.
RE-DIRE·CT EXAl\fiNATION.

By Mr. Allen:
XQl. Will that additional security partly enable· you to
g,et the fact of the notes Y
Ans. Yes, sir.
XQ2. Mr. Shelton testified that they str~ngthened the Bank
around $50,000 during that period?
Ans. I don't know about that, ~1r. Shelton knows more
about that than I do.
·
X:Q3. Who handled the negotiations and kept ·in closer
touch with the Bank Y
.Ans. .As far as getting the soourity is concerned, Mr. Shelton.
RE-CROSS EXAMINATION.

By Mr. Rhodes:
Ql. You say between the time of the giv:ing of the bond and
the closing of the Bank, in answer to Mr. Allen's questio~,
that .the Bank has been increased by $50,000, will
page 154 ~ you tell that Jury a single item that has been a
help to me to collect during that time, that you
got additional collateral for Y
.A.ns. Mr. Kilpatrick.
Q2. How was that paid 1
.Ans. By cheek for Insurance Co.
Q3.· Did you have when you took the Deed of Trust that
you have talked so much about, did they take an insurance
Policy to secure it?
Ans. I don't think we did.

1;30

Supreme Court of Appeals of Virginia.

Q4. Did not we get, as a matter of fact, didn't I go to see
Mr. Kirkpatrick and get that insurance fixed up after the
Bank was turned over to me as Rooeiver f
Ans. I wont say you did or did not. ·
Q5. You will say that you did not have that Insurance
Policv when the Bank was closed?
Ans. No, .sir, I don't think we did. ·
Q6. So far as you are concerned you could not have collected t}J.at money, in case of a fire, unless Mr. Kirkpatrick.
·.
chose to pay you?
Q7. Do you recall whether Mr. l{irkpatrick gave that Deed
of Trust after the bond was signed?
Ans. Yes, sir.
QB. Do you recall whether that Deed of Trust called for
insurance on the property? _
Ans. I think it did, I am not sure, Mr. Rhodes.
Q9. Had not a draft come there to the Bank for his. In-.
surance premium, and had not been paid~
~
· Ans..One came there.
QlO. And when it did burn up wasn't there a grave ques,. ·
tion as to whether the Premiums had -been paid?
Ans. Yes, sir.
Qll. As a matter of fact that draft came there just a day·
· . or so before the Bank was closed, and that was
·:
page 155 ~ the reason it had not been paid f
·
Ans. Yes, sir.
RE-CROSS

EXA~IINATION.

By Mr. Allen:
XQl. But this Deed of Trust covered this property?
Ans. Yes, sir.
·
·
XQ2. ·And that has been collected t
· Ans. Yes, ·sir.
Witness stood aside.
I

'

I

I

The plaintiff rests.
I

:

'rhe Defense rests.
page 156 ~ Mr~ Crank: If the Court please we have a motion; We move the Court to strike. out and exclude from the evidence and testimony in t}lis case. All ofthe evidence and testimony giv:en for the Defendants which
tends to show that the bond sued upon was delivered to Mr.
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Bristow to become ope~ative only in the event that the Bank
sustained a loss bv reason of the fault of the directors between the date the wbond was given and the date the Bank-was
closed. We make that motion on the. ground that ~his evi-.
deuce, which was introduced, is not covered by the pleadings
and not set up in the grounds of Defense. If your Honor will
read the grounds of defense you will see that they say that
the bond was delivered in escrow to be delivered to the
Rank only if a loss oocurred between the date of the bond
and the date of the merger with the Bank of Louisa~ They.
have undertaken to introduce the evidence of some witnesses
who have testified that the bond was to become operative
only in the event that the Directors did something d1iririg
that period by which the Bank sustained a loss. .In other
words; they set up in the Grounds of defense that if' any lo~s
was sustained during that period the bond was to become
operative and then they ~tndertaken to introduce evidence,
that is not confined to that ground of denfense, but that the
bo-nd was to become operative only in the event lhe Directors ,
did something, by which the Bank sustained a los-s during
that period.
.
· We make the 1\fotion to exclude on· that ground, as not
covered by the grounds of defense and not covered by the
pleadings and therefore it should be excluded and stricken
out.
.
...
Mr. Allen: That is not a ·separate and distinct ·ground of
defense at all. Mr. Hodgeson did make that statement, but
that was by way of illustration. It was not a separate and
distinct ground of defense at all, it was a statement •by the
witness by .way of illustration, to show just exactly what he
thought the condition upon which the bond was delivered.
You cannot ever frame grounds of defense, which
page 157 } will be in effect complete with what the witness .
states. The purpose of filing grounds of defense
is to notify counsel on the other side just exactly what the
defense would be. That notice was that the bond was not
to be operative unless the Bank sustained a loss during that
period, and that is entirely in keeping with Mr. Hodgeson 's
·
Testimony and the motion should be overruled.
The Court : I overrule that motion.
·
Mr. Crank: We except to the ruling of the Court.
Mr. Crank: We want to make a Motion to exclude all of
the· par_ole testimony offered for the Defendants in this case
which tends to show that the bond was delivered in escrow
and which tends to show that the ·bond was not to become
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operative, except upon the happening of an event, not named
in the bond, on the ground that there are no issues made up
in the case, by which such evidence could be introd11:ced. They
have filed their grounds of defense here in this case, and when
the· gentlemen went to trial day before yesterday we asked.
them what pleadings they were filing, they stated the general
issue and the grounds of defense are not sworn to and while
they say they plead the gereral issue this is a suit on a bond,
and the plea would be n01~ est factwm, and would have to be
sworn to, and we submit that any evidence should be excluded
on the grounds of defense tha.t were not sworn to.
· The Court: I overrule that motion.
Mr. Crank: We except to the ruling of the court.
I hereby certify that the foregoing is the evidence and all
the evidence introduced on the trial of the case of John Q.
Rhodes, Jr., Receiver for the State Bank of Columbia, Va.,
vs. Arthur Walton, et als., in the Circuit ·Court of Fluvanna
County, Va., at its April term 1932 and hereby made a part
of the .record.

Teste :
B. T. GORDON, Judge.
. This 21st day of October, 1932.
page 158 ~ In the Circuit Court of Fluvanna County,
Virginia.
John Q. Rhodes, Jr., Receiver for the. State Bank, Columbia,
· Va.,
vs.
Arthur Walton, et als.
PLAINTIFF'S CERTIFICATE OF EXCEPTION·S #2.
I certify that the following instructions, are all of the instructions given on behalf of the Plaintiff and on the behalf
~f the De~endants in the trial of the case of John Q. Rhodes,
Jr., Reve1ver for The State Bank, Columbia, Va., against
Arthur Walton, P. N. S'toneman, S. "\V. Shelton, ·G. P. Hodgson, Nash P. Snead, C. R. Sanderson, A. F. ~foon, Jr., and
E. M. J Qrdon ·at the April term of Fluvanna Circuit Court
1932, which instructions are asked to be certified so as t~
make them a part of .the .record.

John Q. Rhodes, Jr., v. Arthur Walton, E;t als.

133

Given under my hand this 21st day of October, 1932.
B. T. GORDON,
Judge of .E,luvanna Circuit Court.
PLAINTIFF'S INSTRUCTIONS.

1.
The Court instructs the jury that when parol evidence is
admissable in contravention of the prim.a facie right of another .it should be clear, unequivocal and convincing.

2.
The Court instructs the jury tha.t if you believe from the
evidence that the defendants signed the bond sued upon, and
that at the time of the institution of this suit, the capital
and other assets of the· said bank had been impaired to the
extent of $25,000.00 or more; and if you further believe that
due demand for the payment of said bond has been made by
the Receiver for said bank, but that the said bond is still
due and unpaid, you will find your verdict for the Plaintiff;
unless you further believe from the evidence that at the time
the said bond was delivered to the said 1\L E. Bristow, tha.t
it was agreed between him and the obligors .on
page 159 ~ said bond, that the said Bristo'v would not deliver
the said bond to the said bank, except in the event
~f a loss sustained hy the said bank during the period in- '
tervening between the date of the execution of the ·bond and
the date of the consummation of a contemplated merger of
the said The State Bank, with the Bank of Louisa, or the
date of the failure and abandonment of all negotiations for
such 1uerger, and that no loss was sustained during said period.

3.
The Court instructs the jury tha.t the burden is upon the
defendants to prov:e by a.. preponderance of the evidence that
the bond sued upon was delivered to Mr. Bristow with the·
agreement that said bond was to become binding upon the
signers thereof, only in event that a loss was sustained by
the said bank between the date of the execution of said bond
and the date of the termination of the merger negotiations
between The State Bank and The Bank of Louisa, and that
such 'evidence must be clear, wnequvocal and convincing.
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4.
The Court instructs the jury that in order for you to find a
· verdict for: the defendants in this case, it is necessary that
said defendants prove by a preponderance of the evidence
that the bond in question was executed and delivered to the
said Bristow, upon the agreement and condition that the said
bond would not be delivered by the said Bristow to The State
Bank, except in the event of a lo~s sustained by the said hank
during the period intervening between the date of the bond
and the date of the consummation of a contemplated m«?rger
between the said bank with the bank of Louisa, or the date
of the failure or abandonment of all negotiations between
said banks for such merger;. and such evidence should be
clear,. unequiv:ocal and convincing.

5.
page 160

~

The Court further instructs the jury, that even
though you may believe from the evidence that
the bond sued upon was delivered in escrow to M. E. Bristow, yet if you further tbelieve from the evidence that any
depositor or depositors of The State Bank sustained any
loss by reason of.the bank rernaining open for business from
Oct 14th, 1930, to Dec. 11th, 1930, you will :find for the Plaintiff.

6.
The Court further instructs the jury, that though you may
believe from the evidence that the hond sued upon .was delivered in escrow to :M:. E. Bristow, yet if you further believe from the evidence that any loss was sustained by said
bank during the period from Oct. 14th, 1930, to Dec. 11th,'
1930, you will find for the Plaintiff.

7.
The Court tells the jury that" i~ determining the weight to
he given to the testimony of different 'vitnesses in this case,
the jury are authorized to consider the relationship of the
witnesses to the parties, if the same be proved; their interests,
. if any, in the result of this case, their temper, feelin~, or
bias, if any has been shown; their demeanor while. testifying; their apparent intelligence, and their mea11s of infonnation; and to give such credit to the testimony of such witnesses as under all circumstances such witness seems ·to be
·
entitled to.
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DEFENDANT'S INSTRUCTIONS.
1\..

. ~rhe Court instructs the jury that if they believe from a
preponderance of the evidence that the bond sued on in this
case was signed by the defendants, and each of them, and
given to-JVIr. Bristow .to be used only in the event that The
State Bank of Columbia, suffered a loss in the ratio of its to-·
tal assets to its total liabilities, or otherwise, during the
period that neg·otiations were pending for a merger with
the Bank of Louisa, then the jury will ·find for the defendants, unless the. jury further believe from a
pag·e 161 ~ perpondm·ance of the evidence that The State
Bank, of ·Columbia, sustained such a. loss during
the period mentioned.

D.
The Court instructs the jury that if they believe from the·
evidence that the bond in suit being delivered by the defendants to Bristow in escrow, was so delivered upon the condi-.
tion that he was not to complete it by delivery unless the·
general conditions of the bank declined between Oct. 14th,
1930, and Dec. 11th, 1930, and if the jury further· belieye from
the evidence that such general conditions of the bank did not
suffer such decline during said period,· then the delivery of
the bond by Bristow to the Plaintiff did not complete the
same and the jury should find for the Defendants.
E.
The Court instructs the jury that should they believe under the evidence in this case the· bond sued on was delivered
by the defendants to the wihiess, Bristow, in escrow, not to
be completed by delivery by. him, unless certain conditions
came to pass, and if the :jury believ:e from the eviden~e that
the conditions did not come to pass, the delivery of the bond
by Bristow to the .Plaintiff did not so complete the bond as
to bind the Defendants thereon, and the jury should find for
the defendants.
X.
The Court instructs the jury that a bo~d such as the one
here sued .on, does not become a complete and binding obligation upon those who sig-n it merely by virtue of the signing og the same. In order to complete such a bond so that
it will support an action at law thereon, it must be delivered
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to the obligee therein by those who sign it, or by some one
for them, with due authority. The power to deliver carries
with it the right on the part of the signers to name the conditions under which the bond shall become a binding and
completed obligation. If any such conditions are named when
the bond is delivered, then before there can be
page 162 ~ any valid or binding obligation, such named con.
ditions must come to pass. If the jury in this
case shall believe from the evidence that when the bond sued
on was delivered to Mr. Bristow, certain conditions were
named, _upon the existence of which alone the bond slwuld
beeome a completed and binding obligation, and that these
conditions have not come to pass, then the jury shall find for
the defendants.

Y.
An escrow is a bond or other writing delivered to the obligee, or some third person not named in the bond to be by
him delivered and to become effective to the obligee upon
the performance of some condition which need not be set out
or referred to in the bond, but which condition may be shown
by either written or word of mouth testimony.
I certify that the foregoing instructions are the instructions and all of the instructions given on ·behalf of the plaintiff, numbered 1, 2, 3, 4, 5, 6, 7 and on behalf of the Defendants, numbered A, D, E, X, Y, in the trial of the case of John
Q. Rhodes, Receiver for the- State Bank, of Columbiam, Va.,
vs. Arthur Walton, P. N. Stoneman, S. W. Shelton, G. P.
Hodgson, Nash P. Snead, G. R. Sanderson, A. F. Moon, Jr.,
and E. M. Jordon, at the April term, 1932, of Fluvanna Circuit Court, which are certifi-ed under the statute after due
and timely notice in writing to counsel of record for the Defendants ·of the time and place at which the certificate would
be tendered and presented for the signature of the Judge of
said Court. Teste: this 21st day of O~tober,_ 1932.
B. T. GORDON,
,Judge of Fluvanna Circuit Court, Virginia.
page 163 ~ In the Circut Court of Fluvanna. -County,
Virginia.
..
Rhodes, Receiver for The State Bank,
vs.
Arthur Walton, et als.
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PLAINTIFF'S CER.TIFICATE OF EXCEPTION ;f:;3.
During the progress of the trial of this case and while the
defendants were introducing the evidence on behalf of the
defendants, G. P. Hodgson, a witness, introduced on behalf
of the said defendants, was asked by the attorney for the defendants the following question to which the following answer
was made by the said witness :

'' Q22. It is in the evidence that all signed this bond, except
Mr. Turner, when that bond was signed and delivered to Mr.
Bristow, in what event was it to be used 1
Ans. ''That if the Directors did anything between that
time and the closing of the negotiations with J.,ouisa to make
The Bank in worse condition than it was that day, that the
bond would become effective, otherwise it would not.''
That subsequently dueing the trial of said case and before
the said case had been submitted to the jury, counsel for
Plaintiff moved the Court to strike out and exclude from the
evidence and testimony in said case the said answer and testimony of the said witness on the grounds that the said testimony and evidence was not covered by the pleadings of ·
the defendants, and was not set up in their grounds of defense; that the said testimony and answer was not admissable
as evidence under the pleadings and grounds of defense :filed·
by defendants in this case. Which said motion the Court
overruled, and permitted the said answer and evidence to be
introduced to and considered by the jury, and plaintiff, by
counsel, excepted on the grounds above stated, and asks that
this, his certifi.cate of exceptions, #3 be signed and made a
part of the record in this case, which is accordingly done,
this 21st day of October, 1932.

B. T. GORDON,
Judge :H'luvanna Circuit Court.
page 164 } In the Circuit Court of Fluvanna County,
Rhodes, Receiver for The State Bank, Columbia, Va.,
vs.
Art~ur Walton, et als.
PLAINTIFF'S CER-TIFICATE OF EXCEPTION #4.
During the progress of the trial of this case and while the
defendants were introducing the eviqence on behalf of t1H~
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defendants, G. P. Hodgson, a witness, introduced on behalf
of the said defendants, on cross examination was asked by the
attorney for the Plaintiff, the following question, to which the
following answer was made by the said witness :
XQ29. "Now Mr. Hodgson, you have stated here that, as
I recall, that the condition upon which this bond was delivered, you have stated your understanding at the time the bond
was given. What did you state, I will let you state it again?
Ans. That if· the Board of Directors did anything to bring
about a worse condition during the period from the date of
the bond and the closing of the bank or the merger with ThH
Louisa Bank.''.

That subsequently during the trial of said case and before the said case had been submitted to the jury, counsel
for plaintiff, moved the Court to strike out and exclude from
the evidence and testimony in said case the said answer and
testiDJ.ony of the said witness, on. the grounds that the said
testimony and evidence was not covered by the pleadin.~s of
the defendants and not set up in their grounds of defense;
that the said testimony and answer were not admissable as
evidence under the pleading·s and grounds of defense filed by
defendants in this case. Which said motion the Court overruled and. permitted the said answer and the evidence to
be introduced to and consideretl by the jury, and plajntiff,
.by counsel, excepted on the grounds above stated, and asks
that this, his certificate of exceptions #4, .be signed and n1adE'
a pa-rt of the record il). this case, which is accordingly done,
this 21st day of October, 1932.

B. T. GORDON,
Judge of Fluvanna Circuit Court.
page 165 } In the Circuit .Court of Fluvanna County,
Virginia.
Rhodes, Receiver for The State Bank, Columbia, Virginia,
vs.
Arthur Walton, et als.

PLAINTIFF'S' CERTIFIG.ATE OF EXCEPT.ANCE #5..At the conclusion of the introduction of all of the evidence
and testimony, ·both on behalf of the plaintiff and the defendants, in this case, counsel for plaintiff moved the Court
to strike out and exclude all of the parol testimony off-ered
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for the defendants in this case which tends to show that the
bond sued upon was not to become operative, except upon
the· happening of an event. not n~med in the bond, 01~ tho
ground that there are issues made· up in the case, ·by which·
such evidence could be introduced, as the grounds of defense·
are not sworn .to, and no sworn plea l1ad been :filed, which
motion the Court overruled, and to which ruling of the Court
plaintiff, by counsel, excepted, on the gro.unds above stated, .
and asks that. this, his certificate of exceptions.# 5, be signed
and .made a part of the record in this. case, which is accordingly done, this 21st day of October, 1932.
B. T. GORDON,
Judge Fluvanna Circuit Court'.
page 166 } Virginia:

In the Circuit Court of Fluvanna County.
Rhodes, Rooeiver for The State Bank, of Columbia, Virginia,
vs.
Arthur 'Valton, et als.

PLAINTIFF'S CERTIFICATE OF EXCEPTIONS #6.
The Plaintiff tendered to the Court the following instruction designated .instruction #3, which instruction the Plaintiff asked the Court to g·ive to the jury, namely:
-''The Court instructs the jury that the burden is upon the
Defendants to prove hy a preponderance of the evidence that
the bond sued upon was delivered to· Mr. Bristow, with the
express agreement that said bond was to become binding
upon the signers thereof, only in event that a loss was sustained by the said bank between-the date of the execution of
the said bond and the date of the termination of the merger negotiations between The State Bank and The Bank of
Louisa, and the burden is also upon the defendants to prove
that no loss occured during said period, and that such evi·
dence must be clear, unequico1;al and convincing."
But the Court refused to give said instruction as offered,
but over the objection of the Plaintiff, amended said instr14c-
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tion·by striking out the word ''express", and also striking out
the following words: "And the burden is also upon the defendants to prov·e that no loss oc.curred during said period,''
and gava to the jury the said instruction, reading as follows:
: ''The Court instructs the jury that the burden is upon the
defendants to prove by a preponderance of the -evidence that
the bond sued upon was delivered to Mr. Bristow, with th~
agreement that said bond was to become binding upon the
signers thereof, only in event that a loss was sustained by.
the said bank between the date of the execution of said
bond, and the date of the termination of the merger negotiations between The State Ba.nk and The Bank of Louisa, and
such evidence must be clear, unequ.icova,l and convincing.'''
page 167 ~

To which said amendments to said instntction
and to which said refusal of the Court to give to o
the jury the said instruction a.s tendered by the Plaintiff, the
Plaintiff, ·by counsel, objected and excepted, upon the following grounds:
(a) That· the said word "expr~ssly" should not have been
eliminated from said instruction, as any condition or agreement upon which the said conditional agreement between
obligors and the party to whom the bond was alleged to have
been delivered in escrow, in order to be effectiv-e as an escrow, under the law of Virginia, must be an express agreement, either express in words, or express in action.
(b) That the words: ''And the burden is also upon ti1c
defendants to prove that no loss occurred during said period," should not have been eliminated from said instruction, because by so_ doing the Court took off of the defendants the burden of showing that no loss occurred during said
period, and placed the said burden upon the plaintiff, while ·
under the law the burden is upon the defendants to prove
the conditions of the escrow, and also to prove t·hat said c.onditions did not come to pass.

And the plaintiff tenders this, his certificate of exception
#6, and asks that it be signed and made a part of the record
· in this case, whch is accordingly done this 21st day of· October, 1932.

B. T. GORDON,
Judge of Fluvanna Circuit Court.
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page 168 ~ Virginia :
In the Circuit Court of Fluvanna County.
John Q. Rhodes, Jr., Receiv:er for The State Bank,
vs.
Arthur Walton, et als.
PLAINTIFF'S CERTIFICATE OF EXCEPTIONS

#7.

At the conclusion of the trial of this case. when the jury
brought in their verdict finding in favor ·of the defendants,
counsel for plaintiff moved the Court to set aside ·said verdict on the following grounds:
( 1) That the verdict is contrary to the law and evidence;
( 2) For misdirection by the Court to the jury in giving
instructions offered by the defendant which should not have
been given, and refusing instructions offered by the plaintiff
which should have been given;
.
(3) For admitting evidence in behalf of the defendants,
which should not have been admitted, and excluding evidence
on behalf of the plaintiff, which should have been admitted;
( 4) In refusing and overruling the motion of the plaintiff to strike out and exclude evidence admitted on behalf of
the defendants;
( 5) For the failure of the Court to strike out and exclude ·
all of the oral testimony offered on behalf of the defendants,
w·hich tended to sho\V that the bond in question, was delivered in escro'v on conditions not set forth in the grounds
of defense, or in the pleadings of the defendants, and in overruling the motion of counsel for the plaintiff to strike out and
exclude said evidence ;
. (6) In permitting the defendants to introduce parol testimony in support of their grounds of defense which were not
sworn to, and in support of an alleged general issue when no
plea of non est fact'lt'in duly sworn to had /been filed to in this
case, and in overruling the motion of the. counsel for plaintiff
to strike out and exclude said testimony, after it had been
admitted.
pag·e 169 ~

Which said motion the Court overruled, a.nd to
\Vhich ruling of the Court plaintiff, by counsel, excepted, and asked that this, his certificate of exceptions. #7,
be signed and made a part of the record in this· case, which
i~ accordingly done, this 21st day of October, 1932.

B. T. GORDON,
Judge of Fluvanna Circuit Court.
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page 170 ~
Virginia:.

CERTIFICATE OF ADJOURN~IENT.

In the Circuit Court of Fluvanna County.
John Q. Rhodes, Jr., Receiver for The State Bank, Columbia, Va.,
vs.
Arthur Walton, et als., Defendants .
. I hereby certify that the application and hearing before me
in the above-styled case of ,John Q. Rhodes, ,Jr., Receiver
for The State Bank, vs. Arthur Walton, et als., which application and hearing, in accordance with notice given by
counsel for plaintiff to counsel for the defendants, with
reference to certificates of exceptions presented to me for
my signature, was duly taken up· ·before me at Amherst, Va.,
on Oct. 21st, 1932, by W. JiJarle Crank, eounsel for plaintiff;
and Aubrey E. Strode, of counsel for the defendants; and
I further certify that such application and hearing in connection with the presenting and sig'lling of said certificates
was adjourned by the Court until Oct. 22nd, 1932~ at 2 :30
P. M. at Lovingston, Virginia, and that notice of such adn~ournment was given in person by the Court to W. JDarln
Crank and to •Col. Aubrey E. S'trode. Which said adjournment is asked to be signed and made a part of the reco~.d in
this case, which is accordingly done, this 22nd day of· October, 1932.

B. T. GORDON,
Judge Fluvanna Circuit Court.
page 171 ~ State. of Virginia,
County of Louisa, to-wit:
This day personal1y appeared before me, the undersig·ned.
Notary Public in and for the County and State aforesaid·, W~
Earle Crank, attorney of Louisa, \ 7 a., 'vho being first duly
sworn, says :
Tl1a.t ·prior to June 27th, 1932, at w·hich last named date,
arguments were heard by the Trial ,Judge on the motion to
set aside the verdict in the case of John Q. Rhodes, Jr., Receiver for The State Bank, Colu1nhia, vs. ·Arthur Walton, et
als., the said affiant furnished l\fr. George E. Allen, of counsel for the defendants in said case, a copy of the trans<·ript
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of the ·evidence in said suit as tal{en and transcribed by the
stenographer for. the. plaintiff at the trial of the said case·r
said affiant further says : That the said George E. Allen had
the said transcript of the evidence, furnished him as aforesaid, in his possession, a.t the time the said motion was argued
on June 27th, 1932.
.
IN FURTHER TESTI~:IONY W·HEREOF, the said affiant hereto subscribes his name this 22nd day of October,
1932.

W. EARLE CRANI{,

Affia~t.

Given under my hand this 22nd day of October, 1932.

J. P. DONNALLY, N. P.
I hereby certify that the foregoing affidavit was presented
to me by "\V. Earle Crank, on October 22nd, 19·32, and asked
to be signed and made a. part of the record in the said suit
of John Q. Rhodes, Jr., receiver, vs. Arthur Walton, et als.,
which is .accQrdhfgly done, this 22nd day of October, 1932.

B. T. GORDON, ·
Judge of Fluvanna Circuit ·Court.
page 172 ~

In the Circuit Court of Fluvanna County.

Rhodes, Receiver;
vs.
Walton & others.
GROUNDS OF OB,TIDGTION.S AND E·XCEPTION:S TO
INSTRUCTIONS, OFFERED, GIVEN AND REJroSED.
By Mr. Allen: Counsel for the defendants except to the
ruling of the eourt in g-ranting certain instructions hereinafter indicated on behalf of the plaintiff, and having. previ-.
ously stated their g-rounds of objection to the court, re-state
them here as follows:
(1) As to Instruction #2.
Under the pleadings and the evidence in this case, and
particularly under the language of the bond sued on, there
can be no recovery in this case in excess of $20,000, that being the entire capital of the bank, and there being no evi-

.
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dence to show any losses resulting frqm any other irregularities.
(2) That the use of the word "agreed", in the instruction
telling the jury that there can be no escrow in the absence
of an agreement between the defendants and the witness Bristow upon the condition is erroneous in that a writing may
be delivered in escrow upon the conditions named by the
obligors or· those bound thereon, and these conditions could
riot b~ agreed to by the person to whom the instrument is
deliv~red; he must take it or leav:e it with the condition annex-ed; if he accepts it with the condition annexed, he will be
presumed to have agreed to it, and no further or other agreemerit need be shown.
As to Instruction '# 3.
The word "agreement" ·in Instruction #3 makes the instruction erroneous for the same reasons assigned in objection to Instruction #2.
·
As to Instruction #4.
;;..

.

The word ''agreement" used in this instruction is objectionable, and makes the instruction erroneous for the same
reasons assigned in the objections to instructions
page 173 ~ 2 and 3.
As to Instruction #6.
The instruction is objectionable for the reason that it is
misleadmg, in that it places an erroneous construction upon
the bond sued on, and may lead the jury to the conclusion
that if any depositors made a deposit in the bank subsequent
to the date of the execution of the· bond, and thereby lost his
deposit, or any part thereof, there might be a recoverv on
the bond. The instruction does not confine the recoveiv to
losses to depositors resulting from the· impairment of the
capital stock, as required by the bond, and, is, therefore erroneous.
·
As to Instruction #6.
This instruction is objectionable for the reason that it
uses the language ''any loss which may result'', and mav
lead the jury to the conclusion that any loss from whatso- ·.
ever source, and however small, even diminimtts, will justify
a ·r~covery of the penalty of the bond.
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· Counsle for the defendants have indicated their objections
and take their ex-ceptions to the action of the court in mofidying and giving, as modified, Instructions offered by the de-:fendants, and in refusing certain instructions offered.by the
defendants, and now re-state their objections and exceptions
as follows:
·
·
As to Instruction A:
This instruction as originally offered by counsel for .the
defendants, did not have the words ''or otherwise'' therein,
they having been inserted by the court, after the phrase ''in
the ratio of its total assets to its total liabilities", over the
objection of counsel for the defendants. The objection is ·
· upon the ground that to insert this language in the instruction makes it in that r·espeet vague and indefinite and 1nay
misguide the jury in their deliberations as to what will be
sufficient to afford a basis for the loss which th~ plaintiff
claims, or as to what ma:y be sufficient to establish such a
loss. .In order to detern1ine whether the bank sustained a loss
during the period mentioned, its assets and liapage 174 ~ bilities as they existed at the time of the signing
of the bond must be -compared with the assets
and liabilities at the time of the closing of fhe bank. If there
was no increase in the ratio at the time of the closing of t.he
bank, then no loss could hav:e be.en sustained by the bank, a~d
the jury should be given a clear guide as to how to determin.e whether the bank sustained a loss.
As to Instruction B.
Counsel for the defendants states that Instruction B. ·1" otJOi'ltnds clearly the law applicable to the evidence that was
adduced before· t.he jury. The evidence clearly shows that
at the time the defendants signed the bond, they were conducting negotiations with the Bank of Louisa for the purpose of bringing about a merger between the two banks; that
the witness, Bristow, represented to them that it would take
f~om thirty to sixty or ninety days to complete these negotiations, and that he would not permit the State Bank to remain
open in the absence of a bond; that the defendant signed the
bond for the purpose of keeping the bank open, in order that
they might have the opportunity to complete the negotiationR
·for the merger. The evidence shows that they were acting
in good faith, and were unalterably of the opinion tha.t the
merger would ultimately be effected. The witness, Brhttow,

,
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stated that he was aware of the merger proceedings, and that
he was hopeful of their consumtnation, hut tha.t he had misgivings on the subject, because he knew that the Bank of
Louisa was going to require a bond with corporate surety,
and he was satisfied that the defendants could give no such
l?ond. Upon being asked if he told the defendants, or ex-·
pressed any such opinion to that effect, he merely stated
that he thought he did. The defendants all testified positively that he made no such statement and expressed no such
misgivings to them, or any of then1. J\tfr. Bristow staten that
he was aware of the fact tha.t the defendants expected to bring
about the merger.· Under the circumstances, there was a duty
upon Mr. Bristow to disclose to these defendants at the thne
they signed the bond the opinion which he had on the subject, since he was possessed of a peculiar knowlpage 175 ~ edge on the subject, and since he was a pubHc official. Fur-thermore it is in testimony that the
defendants would not under any circumstances have signed
the bond in question had they not been certain that the nwrger would be effected. W ~ think, therefore, that therP. was
evidence to support the instruction, and that the failure of
Mr. Bristow to disclose to the defendants franklv and fullv
his opinion that the merger could not be effected, amounted
to a concealment, which, is equity, constitutes a complete defense to the action on the bond.
As to instruction C.
Defendants, by counsel, state that this instruction is hased
upon testimony. of the defendant~ Hodgson, and others, and
there being evidence in the record to support the instruction,
it should be given.
·
.
As to Instruction D.
This instruction as originally offered by the defendantR,
had the word "substantially" between the words "hank"
and "declined'' in the fifth line of the instruction from the
top, and the court erased the word "substantially'' frmn the
instruction. We think that this was error, because it 1night
confuse the jury, and mislead them to a conclusion that any
loss, or any decline, however, slight, though it ibe diminimus,
would support a recovery on the bond. The whole theorv
of the defense is that the bank must have suffered a loss in
the sense mentioned in the defendants instructions, and this
loss. must be such a loss as will substantially effect the rights
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of the parties involved, before. there can be any recovery of
the penalty of the bond.
As to instruction

E:

This instruction, as originally offered, told the jury that.
under the evidence in this case the bond was delivered in·
escrow to the witness, Bristow. The court modified the instruction, by inserting therein, after the language ''the Court·
instructs the jury that" the following language "should they
believe, thereby submitting to the jury the question of
whether the bond sued on was delivered in escrow.
page 176 } T,he only witness introduced by the. defense on the
question of the escrow was the witness Bristow.
He testified positively to the effect that the bond was delivered in escrow, and that left for the consideration of the
jury only the nature of the condition upon which the boner
was delivered. We thinlr, therefore, that the instruction
should have been given as drawn in that respect. ·
This instruction also, as originally offered, 'vould have
told the· jury if they should believe from the evidence that
the conditions as understood by the defendants did not come
to pass, the delivery of the bond by Bristow to the plaintiff
"rould not complete it. The court erased the words "as understood by the defendants", and we think the· court was in
error in so doing, because, under the law of escrows, it rests
with the defendants to name the condition i.1pon which the
instrument was delivered in escrow 'vhich became operative,
and- it remains only for the persons who receive it in escrow
to receiver it upon the conditions named, or refuse to accept
it. ~Ir. Bristow having accepted the bond, cannot deny the
conditions as named by the defendants, if the jury believe
that these conditions were named, and, therefore, we think
the alteration made in the instruction is erroneous and that
the instruction should· have been g-iven a.s offered, instead
of being- modified in the p·a.rticulars mentioned, and then
given by the court as thus modified.
It is hereby certifie-d that the foreg-oing grounds of exceptions and objections to instructions were duly made for
the defendants upon the trial of the case.of Rhodes, Receiver,
vs. Walton & Etc., in the Circuit Court of Fluvanna County
at the April Term, 19-32.
Given under my hand this 22nd day of October, 1932.
B. T. GORDON, Judge.
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page 177

~

At the trial of the case the defendants were
represented by Messrs. Geo. E. Allen of Richmond,
Virginia, and Aubrey E. S'trode of Lynchburg and Amherst,
Virginia, Mr. Allen because of conflicting court engagements
made before notice of presentation of the certificate or bills in
this .case was. rooeived, oould not attend at Amherst at the
seftling of the bills .of exceptions or certificates on Oct. 21st,
1932, and excepted to the notice given him of the presentation
thereof as unreasonable and insufficient.
JYir. Strode was first notified of the purpose to present the
bills or certificates on ·Oct. 19th, 1932, two days before they
were to be and were represented and did not receive a copy
of the proposed hills or certificates until Oct. 20th, 1932, nor
was the transcript presented to him until Oct. 21st, 1932,
when he first discovered that while it contained a statement
of the plaintiff, objections to the. instructions given and refused not certain the statement which wras dictated by _h,l r.
Allen at the trial in due time of the objections and exceptions
by·the defendants to the instructions given and refused, and
objected to a certification of Plaintiffs #2 covering the instructions given without a showing therein or elsewhere in
the record of said objections and exceptions stated by them
in due time at the trial and found himself not in position satisfactorily to supply the said missing matter because of the
absence of Mr. Allen and of the StenogTapher that ha.d taken
down the statement of the objections and exceptions to the
instructions giv:en and refused as dictated by Mr. Allen, at
the triaL
The defendants accordingly object to the certifying of u
record in·complete as abov:e indicated because of insufficiency
of notice and lack of reasonable opportunity.
Certified a.t instance of Defendants.
Oct. 21st, 1932.

B. T. GORDON, Judge.
page 178 ~

In particular and it is certified by the Court,
that Plaintiffs' instructions and especially Plaintiffs' instruction #5, was objected to by the defendant and ·
the giving of the same excepted to on the grounds among
others that loss by a depositor between Oct. 14th, 1930, and
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Dec. 11th, 1930, would not make the defendants liable unless
it had first been established by the evidence to the satisfaction of the jury that the condition of the eserow had so conw
to pass as to warrant its delivery since regardless of tl1e
conditions expressed in the bond, the .bond lacked validity
unless and until it might have been rightly delivered to the
ba.nk nor could the conditions expressed in the bond como
into consideration until there had been a rightful delivery of
the bond. It was error to give a mandatory instructiOll
based upon conditions expressed in the bond without indicating that a rightful delivery of the bond to complete it must
have been first established by the evidence.
Certified at instance of defendants Oct. 21st, 1932.

B. T. GORDON, Judge.
page 179 ~

Richmond, Virginia
October 18, 1932.

Mr. W. Earl Crank,
Attorney at Law,
Louisa, Virginia.
Dear Mr. Crank:
I have your letter ~nclosing notice to the effect that ou
October 21st, 1932, at ten o'clock .A.. M. at Amherst Courthouse· you will tender to the Judge for his signature certain
certificates, certifying the evidence and the instructions in
the case of Rhodes, Receiver of the State Bank of Columbia, .
against Walton and others. Your notice was not received until today. I am now engaged in the trial of a case in the
United States District Court, which will not be concluded
until sometime ton1orrow. I have an engagement for the
20th, and another one for the· 21st. It was my understanding that you would submit to us a transcript of the evidence
as made by your stenographer and give us an opportunity
to go over it and check it with the notes made by our stenogra.pher. Of ourse, it is now too late to do this. ·· Un.de1·
all the circumstances of the case, I do not think your notice
is re~sonable under the statute, and I feel that my duty to
my clients will require me to object to the signing of the
bills on that ground. ~Colonel Strode is much nearer to Amherst than I am, and he may consider the notice reasonable.
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Anything that he does in the premises, will be satisfactory
to me.
I am sending a copy of this letter .to Colonel Strode and
one to Mr. S. W. Shelton.
Very

tr~ly your~,

. GEO. E. ALLEN.

A:T

Certified at the instance of the defendants, ·Oct. 21, 1932.
B. ';I'. GORDON, Judge.
page 180 ~ CERTIFICATE· OF INSTRUCTIONS OFFERED ON BEHALF OF DIDFEND.A.NTS
~ND REFUSED BY COURT.
I certify that the following instructions are the instructions
which were~T offered on behalf of the defendants in the suit
of John Q. Rhodes, .•Jr., Receiver for The S'tate Bank, vs.
Arthur Walton et als., and were refused by the Court :
B. T. GORDON, .
Judge Fluvanna ·Circuit C.

B.
The Court instructs the jury tha.t if they believe from tbe
evidence in this case that, at the time the defendants signed
the bond sued on they were conducting negotiations with the
· Bank of Louisa for the purpose c>f bringing about a merger
betw.een the State Bank of Columbia, and the Bank of
Louisa: that Mr. Bristow, of the banking department of the
state, represented to them that it would take from thirty to
sixty, or. ninety days, to con1plete the negotiations for the
merger, -and that he could not permit the State Bank of Columbia to remain open a.ny long·er, unless the defendant~
would sign an indemnifying bond; that the defendants signed
the said bond in order to keep the bank open for the purpose
of completing said negotations for the merger; that the defendants were acting in good faith and were firmly of the
opinion that such a merger could and 'vould,be brought about,
but, that the said Bristow, with his knowledge of Banking
conditions, was of the opinion that no such merger could 'Qe
effected, and that he failed to disclose or express to the de-
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fendants any such opinion, but demanded that they sign said
bond and deliver it to him, knowing that they signed the
same upon the assumption that a merger would be effected,
then the jury will find in favor of the defendants.

c.
T·he .Court instructs the jury that if they believe from the
evidence that the bond in suit was delivered by
page ·181 r the defendants to Bristow in escrow, and not to
be delivered by him to the bank, or its representative, unless the directors of the bank so conducted the bank
as to cause a decline in its financial condition between October 14th, 1930, and December 11th, 1930, and if the jury
further believe from the· evidence that no decline in the :financial condition of the bank due to causes within the control of
the directors occurred during said period, the jury should find
for the defendants.

I hereby certify tha.t the foregoing instructions No. B a.nd
No. C were offered on behalf of the defendants in the trial
of the case of John Q. Rhodes, Jr., receiver for The State
B·ank, vs. Arthur Walton, et als., and tha.t the said instructions were by me refused, to which ruling of the Court refusing to give said instructions, defendants, by counsel, ex'Cepted, and asks that the same be signed and made a part
of the record in this case which is accordingly done, this
22nd d~y of October, 1932.
B. T. GORDON,
,Judge of Fluvanna Circuit C.
page 182 ~ I hereby certify that reasonable notice in writ.
ing as appears from the record was given by
plaintiff to counsel of record for the defendants in the suit
of John Q. Rhodes, Jr., Receiver for The State Bank, Columbia, Virginia, vs. Arthur Walton, et als., of the time and
place at which the certificates of exceptions Nos. 1, 2, 3, 4, 5,
6, 7, this day signed by me in said suit, would be tendered
and presel)ted to me for my signature. And I further certify
that final judgment in said suit was entered on August 24th,
1932. And counsel for Plaintiff in said suit has requested
that this certificate be signed and made a part <>f the record
in this case, which is accordingly done this 21st day of October, 1932.
B. T. GORDON,
Judge of Fluvanna Circuit ~Court.
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I, A. S. ·Haden, Clerk of the Circuit Court of Fluvanna
County, do hereby certify that the foregoing is a true transcript of the record in the case of John Q. Rhodes, Jr., Receiv:er of the 1State Bank of Columbia, Va., vs. Arthur W alton, G. P. Hodgson, S. W. Shelton, Nash P. Snead, C. H..
• Sanderson, A. F. Moon, Jr., E. M. Jordon & P. N. Stonen1an.
And I further certify that the Plaintiff, by his attorneys,
gave to the attorneys for the Defendants notice of their intention to apply for a transcript 'Of the rooord in this case.
Teste:
A. S. HADEN, Clerk.
Fee for this transcript $78.75.
A

Copy~Teste:

M. B. WATTS', C. C.
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