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In the
Supreme Court of Appeals of Virginia
at Richmond

NANCY COFFIN, AN INFANT, ETC.,
Plaintiff in

Error~

v.

PHOENIX INDEMNITY COMPANY, A
CORPORATION, Defendant in Error
FROl\1 THill LAW AND CHANCERY COURT 01!' CITY OF NORFOLK.

'' Tlw briefs shall be printed in type not less in size than
i"mall pica, and shall be nine inches in length and six incheo
in "·id.th, so as to conform in dimensions to the printed
reeords along with which they are to be bound, in accordalice with Act of Assembly, approved March 1, 1903; and
the clL~rks of this court are directed uot to receive or file a
ln·ief not conforming in all respects to the aforementioned
requirements.'' ·
The foregoing is printed in sma11 pica type for the inform~:ltion of counsel.
M. B. WATTS, Clerk.
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IN THE

Supreme Court ·of Appeals of Virginia
AT

RICIIM~OND.

· Record No. 1410
NANCY COFFIN, AN INFANT UNDER THE AGE OF 21
YEARS WHO SUES BY HER FATHER AND NEXT
FRIEND, P. R. COFFIN, Plaintiff in Error,

vs.
PHOENIX INDEMNITY COMJ?ANY, A CORPORATION,
Defendant in Error.

PETITION FOR WRIT OF ERROR.

PART I-INTRODUCTION.
Nancy Coffin, the plaintiff herein, is a four-year old child
who was struck and severely injured on ~1:ay 25, 1932, by an
auto1nobile operated by one Clark S. Norman, Jr. 'The car
was being· driven with the cons·ent of the owner, ClarkS. Norman, Sr., who carried Liability insurance on the automobile
with the Phoenix Indemnity Company, the defendant herein.
Suit \Vas brought by Kaney Coffin ·against Norman, Jr., based
on his negligent operation of the car. The Phoenix Indemnity
Company having denied liability under the policy and refusing to defend the action, Norman, Jr., was represented at the
trial by hi3 own counsel, lvlr. Leigh D. Williams of the firm
of Wi!liams, Loyall & Taylor. The action against Norman,
Jr., the insured, resulted in a jury verdict and final judgment
against him in favor of Nancy Coffin, the plaintiff. Execution
was returned ''no effects'' against the judgment 'debtor, Norman, Jr., because of his insolvency, and thereupon the pres-
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ent action was brought by the plaintiff herein against the
Phoenix Indemnity Company on the insurance })Olicy. The
trial in the Court of Law & Chancery of the City of Norfolk
resulted in a verdict and judgment for the defendant insurance
company and from this final judgment the plaintiff seeks a
writ of error.
OUTLINE.
PART I-INTRODUCTION
PART II-FACTS
PART III-SUPPLEMENTAL FACTS
P.ART IV-ISSUES:
(1) Was Sec. 507, Sub-sec. 2 of the Norfolk City Code of
1920 in effect on May 25, 1932, the date of the accident!
(2) If so, was its violation a defense to the company's liability under the policy?
PART :V-ARGUI\JIENT.
I. Said Sec. 507; Sub-sec. 2 "ras not in effect on May 25,
1932.
A. It was superseded and repealed by not being carried for- ·
ward into the Uniform Motor Vehicle Act of the City of
Norfolk passed in 1926.
(1} The contemporaneous construction and judicial interpretation, with the continued acquiescence of the City Council, was that said sub-section was repealed and superseded by
the lJniform Act of 1926.

Authorities: 59 Q. J. (.Statutes) ; Sec. 607, p. 1022, Contemporaneous Construction; 81nith vs. Bryan, Mayor, 100 Va.
199, 40 S. E. 652 (1902).
(2) When considered as an original problem in statutory
construction the same result is reached.
a. The said sub-section, passed by the City Council in the
Code of 1920 as a general police regulation governing all per-
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sons driving in or through the city, was superseded and repealed 'vhen not included in the 1926 Uniform Act which completely covered the field of the regulation of the operation of
motor vehicies.
Authorities: 59 C. J. (Statutes), Sec. 520, p. 19; Grant vs.
67 S. E. 709; 66 W.Va. 175-179; Burgess vs. R.
Jt,. Compa-ny, 18 l(an. 53, 56; Scott vs. Champion Building
Company (1930), Tex. 28 S. W., 2d, 178; Brown's Committee vs. lVestern State Hospital, 110 ;va. 321, 66 S. E. 48
(1909).
Baltin~ore.

b. The doctrine of uniformity of laws governing the regulation of automobiles calls for such a conclusion.
Authorities: N.Y. If,. R. vs. Winfield., 244 U.S. 147\ (1917).
c. Nor is the effect of the repealing clause of the 1926 Act
in any sense a limitation upon the above principle
Authorities: Grant vs. Balti1nore, s~tpra, 59 C. J., Sec. 507,
p. 902; Eoffvs. Pace, 25 S. W., 2d, 264-266 (Tex. 1930).
(3) The conclusion reached by the local authorities that Sec.
507, Sub-sec. 2, was repealed in 1926 is supported by the
factual history of the said ordinance.
a. Sec. 507, Sub-sec. 2, has never been enforced in a single
instance from the time of its passage to date.
l. Before 1926 its constitutionality was seriqusly ques·tioned because it excluded non-residents under 16 who were
otherwise qualified by state law to drive and because it was
unnecessary as a police measure against residents (the Driver's License .Act, Sec. 502, ·gave to the ci.ty authorities an effective weapon a_g·ainst residents without the aid of Sec. 507,
Sub-sec. 2).

2. After 1926 said section has not been enforced because
as shown above it 'vas considered repealeq.
Authority: Fox .Ad11i'rs vs. Comn~onwealth, 16 Gratt. (57
:Va.) I (l8fl0). This decision is offered by counsel as controlling authority for all of the propositions hereinbefore advanced except that dealing with contemporaneous construction, which is covered by Smith vs. Bryan, su-pra.
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II. Even though Sec. 507, Sub-sec. 2 was in effect and violated by the insured its .violation was not a defense to the
policy.
(1) The insured 'vas within 21 days of being 16 years of
age and therefore over the age limit fixed by the insurance
policy which was 14 years.
( 2) The insured being over the age limit fixed by the policy
the defendant can only defend on the "violation of law clause"
and consequently must show that the violation of the law was
the proximate cause of the injury.
a. Proximate cause has not been shown, for the imposition of liability upon the insured and consequently upon the
defendant company was the result of the negligent driving
of the insured, and not of .his violation of the local traffic
ordinance.
Authorities: Southet·n R. R. Co. vs. Vaughan's Adm'1·
(191'6), 118 Va. 692, 88 S. E. 305; Maryland Casualty :Cornpany vs. Hog~te, 153 ,Va. 204, 149 S. E. 448 (1929).
LIST OF STATUTES AND ORDINANCES INVOLVED.
1. Section 507 of the Norfolk City Code of 1920-Sub-sec.
2 thereof (prohibiting persons under 16 from driving aut9mobiles in the city) being the ordinance pleaded by the defendant herein.
2. Section 502 of the Norfolk City Code of 1920 (dealing exclusively with the requirement of permits for resident drivers) which was not pleaded by the defendant.
3. The State Uniform Motor Vehicle Act passed by the
General Assembly in 1926 which did not affect Sec. 502 but
did render uncertain the validity of Sec. 507 of the Norfolk
City Code of 1920.
4. The City Uniform Motor Vehicle Act passed by the
Council in 1926 which did not affect .Sec. 502 but did supersede and repeal Sec. 507, including Sub-sec. 2 thereof, the ordinance pleaded herein.
5. The State Uniform Operators Act passed by the General
Assembly in 1932 and ·which became effective after the in-
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stant accident, and which superseded ai1d repealed Sec. 502,
the City Driver's License Act, but by express saving clause
rendered valid any ordinance similar to Sec. 507, Sub-sec. 2.
6. Ordinance passed by the City Council on July 12, 1932,
after the instant accident and after the State Uniform Operators Act of 1932 enacting an ordinance substantially like Sec.
507 Sub-sec. 2, but with no reference being made to the said
previous ordinance.
·

(The aforesaid ordinances are all made exhibits in the instant case.)_
PART II-FACTS.
(Counsel have accompanied these facts with explanatory
comments so as to avoid the necessity of referring again to
them need!essly at a later point in the brief. Care has been
taken not to distort the evidence while doing this.)
At the time of the accident Norman, Jr., the driver of the
automobile covered by the insurance policy of the defendant
company, was within twenty-one days of being sixteen years
of ag·e. The clause in the insurance policy, pleaded and relied upon by the defendant as its defense, is (R., p. 5):
''This policy does not cover • • • while such automobile is being driv-en by any person in violation of law as to
.flge or in any event under 14 years of age.''
Since the insured 'vas over 14 years of age, the pertinent
portion of the policy: relied upon by the defendant is:
~~In

'l.'iolatiott of law as to age.''

At the time of the accident (}.~Iay 25, 1932), the State la"r
did not prescribe a minimum age for the driver of an automobile. (The State Driver's License Act of 1932, making 14
years the minimum, had been passed by the General .Assembly, but had not gone into effect.) As constituting the "violation of law as to age", the defendant pleaded and relied at
the tria~ upon a local traffic ordinance of t;he City of Norfolk
known as Section 507, Sub-section 2 of the Norfolk City Code
of .1920. SeeR., p. 5 for defendant's special plea of this ordinance:
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''SECTION 507. RULES GOVERNING OPERATION OF
AUTOMOBILES AND OTHEH MOTOR
VEHICLES.
(2) AGE OF OPERATOR.. It Rhall be unlawful for any
person under 16 years of age to operate on the streets of the
City any such vehicle.
Which said ordinance was in effect at the time. of the said
accident, the same having never been an1ended or repealed,
and this the said defendant is ready to verify."
The plaintiff denied that the said ordinance was in effect
at the time of the accident, n1aintaining that it clearly had
been re1Jealed and superseded, and objection to its admission
in evidence was duly made. In support of this contention
that ordinance Sec. 507, Sub-sec. 2. had been repealed, the
plaintiff relied upon the Uniform :1\-Iotor Vehicle Act passed
by the Gener.al Assembly of Virginia in 1926, .and in particular
upon the Uniform Moto:r Vehicle Act passed by the C·ity of
Norfolk on July 6, 1926. This city ordinance of ,July, 1926,
known as the City Uniform Motor Vehicle Act, was passed
by the Council soon after the State act became effective, and,
except for minor changes, was similar thereto.
A brief reference to the title and preamble of this ordinance shows its scope and purpose :
''An ordinance to regulate the otJeration of vehicles on the
public streets and highways of the City of Norfolk; to cover
· and protect pedestrians while using such streets and highways; to provide penalties for violating the provisions of
this ordinance, and to repeal all ordinances or parts of ordinances inconsistent with the provisions hereof.
''Whereas a great uncertainty as to traffic regulations in the
City of Norfolk has a1·isen since the going into effect of the
State Uniform Act regulating the operation of vehicles on
highways, and whereas it is necessary· for the daily operation
of the Department of Public Safety that provision be made to
remo~ve said ttt,ncertainty, etc."
In this one ordinance the City Council completely covered
the regulation of the operation of automobiles' on the streets
of the City, including regulations as to speed, lights, brakes
parking and other matters dealt with in existing city ordinances and in the State Uniform Act. In fact, the ordinance
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is so minute in detail that at p. 17, Sec. (i) thereof it prohibits
roller skating on the streets of the City except upon certain
conditions.
A prior ordinance dealing with the same subject matter
(operation of 'motor veh-icles) and bearing the similar title
of ''Rules Gove~rning Operation of .Auto1nobiles and Other
IJ1 otor Vehicles'' was kno\vn as Sec. 507. This ordinance, of
w·hich Sub-sec 2 pleaded by the defendant is a part, dealt with
regulations pertaining to the operation of all motor vehicles:
ag·e of operators, brakes, lights, speed and parking. A study
of the City Uniforn1 Act of 1926 clearly shows that that Uniform Act was a sweeping, complete and co1nprehensive re~
~'isio'lt of all regulations having to do with the operation of autornobiles on the streets and highways, inaluding 8£1c. 507 of
the City Code of 1920, and that this City Uniform Act of 1926
was intended and did in fact supersede all prior ordinances
on that subject by placing all of such regulations in one comprehensive ordinance.
The significant fact is that in 1920, \Vhen the City Council
first revised and assembled its ordinances regulating· automobiles, it then enacted sub-section 2 and included it as one of
several parts of Sec. 507, \Vhich dealt with the general operation of automobiles. But when the next revision of ordinances
covering the general operation of automobiles was made in
1926, we find that while the provisions of Sec. 507 dealing
with speed, lights, brakes and parking were carried into the
ne\v comprehensive Uniform Act, the one S'ltb-section pleaded
he·rein bJJ the defendant (Sec. 507, Sub-s.ec. 2,
"It shall be unlawful for any person under 16 years of age
to operate on the streets of the city any such vehicle'')
'Was left out.

Although it had been a part of Sec. 507 in 1920
it 'tvas not carried for·ward into the new lau; of 1926. The effect
of this exclusion of Sec. 507, Sub-s-ec. 2 from the 1926 Ordinance was to su.persede, repeal and discard it. See B·rown's
Co1nmittee vs. lJl estet·n State Hospital, 110 V a. 321, 66 S. E.
48 (1909).

"'\Vhere the latter statute was plainly intended to embrace
the whole legislation on the subject to which it refers and to
be wholly substituted for all former statutes on the same
subject, it must be held to be a legislative declaration that
whatever is e1nbraced i1~ it shall pt·evail and 'tohatever is excluded discharged and repealed.''
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In further support of the conclusion that Sec. 507, Sub-sec.
2 was superseded and repealed by the Uniform Act of 1926,
the plaintiff called as witnesses the Judge of the Police Court
and the Judge of the Juvenile & Domestic Relations Court of
the City. of Norfolk. Their testimony is particularly helpful,
not only because of the. positions they hold, but also by reason of their familiarity with the practical and theoretical
aspects of the problem here presented. Their evidence is as
follows:
JudgeR. B. Spindle actively aided in the compilation of the
Norfolk City Code of 1920, of which Sec. 507, Sub-sec. 2 was
a part. His activities as Judge of the Police Court from
192R to da.te have.given him an intimate knowledge of state
and municipal traffic reg·ulations, and his duties bring him in
direct daily contact with the traffic enforcement officers of the
City. He is probably the witness best qualified in the City of
Norfolk to testify as to the contemporaneous construction
placed upon the Uniform Motor V~hicle Acts of 1926, both
State and City, as to their effect upon Sec. 507, Sub-sec. 2
of the !920 City Code.
Judge Herbert G. Cochran had been Special Assistant City
Attorney and in that capacity had been the official compiler of
the 1920 City Code in which is found the ordinance herein
pleaded by defendan-t. Later he ·became Assistant Judge of
the Juvenile and Domestic Relations Court, and on Jannary
1, 1926 (prior to the 1926 Uniform Act) was made Judge of
that Court.' In that ~apacity he has been in constant contact
with all city officials charged 'vith arresting juvenile violators
of traffic ordinances. In fact, as Judge of the Juvenile Court, ·
he has, throughout this period, had exclusive jurisdiction oj
the enforcement of this very ordinance pleaded by our opponent.
In considering the testimony of these two judges, we must
bear in mind the established principle, particularly applicable to city ordinances, that the conten~poraneous and practical
construction of a law or ordinance will 1~ot be disturbed or
overthrown by the CO'ltrts except for cogent and compelli1~g
reasons.
Judge Cochran, after testifying as to his familiarity with
Sec. 507, Sub-sec. 2 of the 1920 City Code, stated that juvenile traffic violators were usually brought before him on petition, and that had he considered Sec. 507, Sub-sec. 2 to be
in force he would have charged juvenile offenders with its
violation and punished them therefor, but that (R., p. 25) :
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''As a matter of fact thai has not been done because we ha've
construed the situation to be that ~ec. 507 did not apply after
the Acts of Asse1nbly of 1926.
Q. Do you know whether that act made any regulation as
to age¥
A. Ncr, it did not and that was the reason it was construed
that way, because of having no general regulation.
Q. Having no general regulation would the City of Norfolk
have a right to regulate the age Y
A. I would not attempt to decide that-but our thought has
been that the State made no attempt to regulate it-because
any person having a right to use the streets or highways of
the State-by inference that meant he had a right to use the
streets of the City, except in cases of residents and then he
couldn't use them without a permit • * • If I had
thought that Sec. 507, Sub-sec. 2 were in effect, I should in
all probability simply have amended the petition to ·charge
violation of Sec. 507, but that has not been my practice beca?Me
I interpreted Sec. 507 not to be in effective operation."

When interrogated by the court, Judge Spindle was disinclined to give his personal opinion of the merits of the instant case, but he had no hesitation in testifying as a fact that
. the ,qenerally accepted and contemporaneous construction of
the 1926 State Uniform Act was that it superseded and repealed the entire ordinance of the 1920 Code known as Sec.
507, inclttding the Su.b-sec. 2 thereof here pleaded by the defendant (R., p. 35}:
A. ''The 1926 :Virginia Act says 'Local authorities, except
as expressly authorized, etc., shall have no power or authority
* * * to enact or enforce any rule or regulation contrary
to the provisions of this act' * * * When you come to enforce a penal ordinance there ought not to_ be any-question
abottt the power of the 'Jnunicipality to enact that ordinance.
It is too serious a 'matter-imposing any penalty upon people
if there is any doubt/ttl au.thority behind that penalty ~ * ''
Q. ~fr. F-erebee: Would that same State law of 1926 likewise render doubtful the authority of the City to legislate as
to the age of a person who could operate an automobile on
its streets-living outside the city! A. That is cle.irly a question of opinion and I would rather
not answer that question from the witness box.
Q. Let me ask you· this question. Can you tell us what
was the generally accepted view in the City of Norfolk after
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the passage of the 1.926 State law and the City Ordinance paralleling it as to whether or not Sec. 507 was in effect 1
A. The general intpression was that 507 had been repealed.
Q. Mr. Herbert: But that didn't particularly apply to Sec.
2 thereof?
A. I think I indicated a moment ago my doubt on that particular sub-section.
Q. Mr. Ferebee: But that the general interpretation in the
co1nmunity 'was that the entire section 507 was repealed?
A. Yes.''

This is clear and affinnative evidence, by witnesses peculiarly familiar with the matter; that the conlemporaneous.
con.~truction and act~tal interpretation of the 1926_Unifonn Act
was that it superseded 8.ec. 507, Sub-sec. 2, and that from 1Y26
through the date of the instant accident this actual constru~
tion by the municipal authorities was with the continued acquiescence of the City Council.
Plaintiff's counsel, in further support of their position that
Sec. 507, Sub-sec. 2 was superseded by the 1926 law, introduced an ordinance of the City of Norfolk passed by the Norfolk City Council on J1Lly 12, 1932. (Plaintiff's Exhibit D.)
''No person under the age of 16 years shall operate any
motor vehicle on the streets and alleys of the City of Norfolk."
This ordinance was passed son1e months after the accident
in the instant case. It n1ade no mention of Sec. 507, Sub-sec.
2,thereby clearly showing the Council to be of the opinion that
the previous ordinance was not in effect, otherwise the passage of the new ordinance with almost identical language was
a futile· and unexplainable act.
Plaintiff also objected to the introduction of Sec. 507, Subsec. 2 on several other grounds, namely:
The insurance policy its·elf is ambiguous in that it does not
expressly prohibit violation of n1unicipal ordinances or bylaws, thereby permitting the reasonable construction that it
referred only to State laws on the subject.
The ordinance in question was unconstitutional and beyond
the authority of the Norfolk City Council as shown by the
testin1ony of Judge Cochran and Judge Spindle.
Furthermore, the evidence introduced herein, and not de-
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nied by the defendant, was that Norman, Jr., operator of the
insured car at the tin;le of the accident, was a competent driver,
consequently, the violation of a local city traffic regul!l'tion
was not shown by the defendant to have been the proaJtmate
cause of the imposition of liability upon the insured.
The trial court (R., pp.19, 20, 45) overruled these objections
of the plaintiff and ruled that Sec. 507, Sub-sec. 2 was in effect
at the time of the accident; that it was violated by the insured; and that its violation was a defense under the policy.
Tn mctking this 'ruling, plaintiff's ~cownsel submit that the
court erred.
PART III-SUPPLEMENTAL FACTS.
In order to follow clearly the testimony in the instant case
as to the construction of Sec. 507, Sub-sec. 2 it is necessary
to consider certain otherwise irrelevant legislation, and counsel no'v ask leave of the Court to digress momentarily to
sketch briefly certain other statutes ·and ordinances.
At the time of the accident, May 25, :1:932, the Uniform Operators License Act of 19'32 had bee.n passed by the General
A.ssembly, but had not become effective. That .State act allowed persons 14 years of age and over to obtain driver's
licenses and to drive throughout the State, but a specific provision therein sanctioned and approved the enforcement by
cities of ordinances like Sec. 507, Sub-sec. 2. See: 1932 Supplement to the Virginia Code of 1930, SP.c. 2154 (176) b * * *
''Provided further that no such minor (14 to 16 yrs.) shall
driv-e a motor vehicle on the streets and alleys of any city
in this state if. prohibited from so doing by proper city ordinances.''
Furthermore, at the time of the accident there was in force
in the City of Norfolk a City Driver's License Act, (superseded a short while after the instant accident when the foregoing State Uniform Operators Act of l932 became effective).
This Driver's License Act was Section 502 6f the Norfolk
City Code of 1920. Briefly that ordinance provided that no
resident of the City should drive an automobile therein without first obtaining a driver's permit; that no permit should
be issued until the applicant had passed a driver's test, and
that no permit should be issued to any person under 16 years
of age. The scope of the ordinance was limited to residents
of the City. See Sec. (11) thereof.:
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''The provisions of this section shall not apply to any nonresident of the City of Norfolk operating a motor vehicle
·~ithin the City of Norfolk."
Under this Driver's License Act any resident of the City
who drove -an automobile therein was required to have a per. mit and could be punished for driving without a permit. This
ordinance did not attempt to punish anyone for driving under
age, but only for driving without a permit. Also this Act allowed an applicant to obtain an instruction, or temporary,
permit which was good for 30 days, provided the applicant receiving it was in a position to comply at the expiration of the
30 day period with the requirements for a general permit.
It is significant th~t Norman, Jr., 'vas within 21 days of being
16 years old, and :so was entitled at the t.ime of the accident to
one of these temporary permits. There was no 16-year-old
restrietion attached to the issuance of this latter type of
permit.
To prevent any misunderstanding of the effect on the case
·at bar of Sec. 502 (Driver's Permit Law), counsel point out
to the Court that that section was not pleaded as a defense to
the plaintiff's action under the policy, was not claimed by the
defendant to have been violated by .the insured, and was not
shown by the evidence to be applicable to the insured at the
·
time of the accident even if pleaded.
· At the trial, Judge Cochran and Judge Spindle used the
existence of Sec. 502 (Driver's License .Act) as a reason for
their conclusion that Sec. 507, Sub-sec. 2 had been repealed.
Accordingly, Sec. 502, in its entirety, has been made an exhibit
(Exhibit "B") in this case by the plaintiff because it furnishes
-this necessary legislative background without which the .
proper status of Sec. 507, Sub-~ec. 2 cannot be ascertained.
The sole def-ense asserted by the defendant is Sea. 507, Subsec. 2 of the Norfolk City Code of 1920:

"It shall be unlawful for any person under 16 years of
age to operate on the streets of the City any such vehicle.''
This latter ordinance (Exhibit B of defendant) is· the only
by the defendant and as a result- this Court is presented with two questions only:
defenJo~e plead~d or p·resented
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PART IV-ISSUES.
(1) Was Sec. 507, Sub-sec, 2 of the Norfolk City Code of
1920 in effect on May 25, 1932, the date of the accident1

(2) If, so, was its violation a defense to the company's liability undBr the policy?
PART V-ARGUMENT.

I. Sec. 507, Sub-sec. 2 was not in effect on May 25, 1932.
A. It was superseded and repealed by not being carried
forward into the Uniform Motor Vehicle Act of the City of
Norfolk passed in 1926.
,
(1) The -contemporaneous construction and judicial interpretation, with the continued acquiescence of the City Council, was that said sub-s·ection was repealed aild superseded
by the Uniform Act of 1926.

Sec. 507, gub-sec. 2 was not carried into the City Act·.of
JtV as it thereby superseded and repealed1 To justify.
an affirmative answer to this question it is only necessary that
the Court find that the law of the City of Norfolk as expressed
by the City Council is ambiguous in reference to the continued
existence of Sec. 507, Sub-:sec. 2 after the passage of the City
Uniform Act of 1926. This is true because in the instant case
we have the testimony of JudgeR. B. Spindle and Judge Herbert G. Cochran which conclusively demonstrates that the contemporaneous and practical construction and interpretation.
of the la~v. of 1926 was that Sec. 507, Sub-sec. 2 was superseded
by the 1926 Act. See 59 C. J. :Statutes, Sec. 607, p. 1022, Contemporaneous Construction:
1926.

''Where the language of a statute is ambiguous or uncertain the construction placed on it by contemporaries although
not controlling may be resort-ed to as an aid in ascertaining
the legislative intent and .<;hould not be overthrown except for
cogent reasons."
This principle was applied and expressly approved in Smith
B'rya·n, lYiayor1 100 Va. 199, 40 S. E. 652 (1902):

'Vs.

"If it had been the intention of the Legislature to limit
power of removal in the 1\fayor and Council to removals for
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cause, it is reasonable to pieswme that it 'would ha·ve been an
express declaration. to that elf ect as was the case in respect
to the officers enumerated in Sec. 54 of the Charter.
''This interpretation is strengthened also by the conceded
fact that it had ·been the 1.1rniversally accepted construction by
the cornlm·unity • * * It is a rule of construction that if
a statute is of doubtf~tl in~port a court will consider the construction put upon the act when it first came into operation
and that construction after lapse of time without change eithel'
by the legislature or j~tdicial decision uill be regarded as a
correct constru.ction, (authorities q~oted).
''So also the practical constructim·~ given to a statute is not
only to be considered b~tl in case of do·ubt will be regarded
a.s dec·isive. It is allow.ei/). the same eff'ect as a course of judicial decision. The Legislature is presumed to be cog·nizant of
such construction and when long continued in the absence of
legislation evincing a dissent, the courts will adopt that construction.
''Contemporaneous construction and official usage for a long
period by persons charged with the adn1inistration of the la'v
have always ·been regarded as legitimate aids, in the construction of statutes. Sutherland on Stat. Con., Sec. 309."
Plaintiff's counsel feel that this phase of the case is entitled to serious consideration by the Court. The police would
not have arreswd the insured for violating Sec. 507, Sub-sec.
2, nor would the Juvenile Court have punished him under that
section because it was construed ·to have been repealed in
1926.
( 2) When considered as an original problem in statutory
construction the same result is reached.
a. The said sub-section passed by the City Council in the
Code of 1920 as a general police regulation governing all persons driving in or through the city, was superseded and repealed when not included in the 1926 Uniform Act which
completely covered the field of the regulation of the operation
of motor vehicles.
Even without the aid of the foregoing evidence of the contemporaneous and practical interpretation. of the law of 1926,
counsel submit that as an original problem of statutory construction the same result must be reached.
Section 502 of the Norfolk Code of 1920 (Cit¥ Driver's
License Act) was headed:
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"Pe'l·rnits required for operation of motor vehicles and
regulations g·overning same, revocation of permits, instruction permits.''

That ordinance was a special City permit law directed at
a special group of people, namely, residents of the City. (See
Section 11 thereof :
"The provisions of this section shall not apply to any nonresident of the City of Norfolk operating a motor vehicle
'vithin the City of Norfolk.")
This permit law had for its sole purpose the requir~ng of
a driver's license for aU residents of the City who desired to
drive an automobile within the City limits. The provision
therein that no one under 16 years of age should be granted
such a permit was a limitation upon, or requirement for, the
obtaining of a driver's license permit by a resident of the
City. It is worthy of note that the punishrnent prescribed by
Sec. 502 was not for driving under age, but was for driving
~vithout a pe-rmit, consequently age would not have been a
relevant feature of a prosecution under Section 502 any more
than would have been the blindness or deafness of the accused. The component parts constituting an offense under
Section 502 would be :
1. The accused is a resident of the City.

2. The accused drove an automobile in the City.
3. The accused did not have a permit as required by Sec.
502 ..
Sec. 507, of which the pleaded Sub-sec. 2 is a part, was an
entirely different sort of ordinance. It was headed:
''Rules governing 011eration of au,tomobiles and other motor vehicles.''
Sub-sections one through five thereof imposed a fine upon
any person operating an automobile on the streets of the City
of Norfolk under any of the following circumstances (1)
(Sub-sec. 2) If he ?,vere under .16 years of age, (2) (Sub:-sec.
3 if he operated the automobile with improper brakes, '(3?
(Sub-sec. 4) with improper lights, (4) (Sub-sec. 5) at an excessive rate of speed and (5) (Sub-sec. 3) if he parked the
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said vehicle With its engine running. Clearly the provision
as to age, here found, had to do with the operation of all automobiles driven. i-n or through the City, just as did those covering l·i.ghts, brakes, speed and parking.
Unlike the City Driver's License Act, the pleaded ordinance
(cSec. 507) was legislation directed not at any special class or
group of motor vehicle drivers, but was a general po~ice measure directed at and applicable to all persons driving auto mo . .
biles in or through the City of Norfolk. The p·u'rpose, scope
and penalties of these two o·rdinances were distinctly different.
Likewise,· the 16-year-old provision in them w.as different in
purpose, scope and penalties.
At the risk of over-emphasis, counsel respectfully point out
the differences between the age reference in the two ordinances.
The purpose of the age provision in Sec. 502 (Driver's
License Act) was to prescribe a requirement for the obtaining
of a driver's permit by a resident of the city. The purpose
of the age provision in :Sec. 507 (dealing with the operation of
motor vehicles) was to enact a general police regulation
against all persons driving in or through the city.
The punishment for violating Sec. 502 would be for driving
without a permit, rather than for driving under age; while for
Sec. 507 it would be solely for driving 'Under age.
Furthermore th~ effect of the two ordinances was distinctly
diff'erent. A resident might be guilty of violating both ordinances, whereas a non-resident could be affected only by the
latter 8 ec. 507.
Again counsel state that the purpose, scope and penalties
of thes·e two ordinances were distinctly different in character and in effect, so that the Cowncil might well wish to retain
one but discard the othe1·.
.
This difference between the purpose and scope of a permit
for drivers of motor vehicles, and general police traffic regulations governing all persons in the operation of a motor vehicle, is clearly and distinctly found in the Uniform Motor
:Vehicle Acts that emanated from the National Conference .of
the State and High,vay Safety Committee, sponsored by Her..
bert Hoover, then Secretary of Commerce for the United
States.
·
·
From Judge Spindle's testimony (R., pp. 30-31) we find that
this nation-wide movement to enact uniform motor vehicle
regulations resulted in the formation of four uniform motor
vehicle ac.!ts. These acts were formulated prior to 1926 and
it was from them that the State of Virginia and the City of
Norfolk obtained the Uniform Motor Vehicle Act passed by
them in !926.
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The four uniform acts as ·originally developed were: 1. registration of motor vehicles; 2. anti-theft regulations; 3. provisions regulating the operatio1t of motor vehicles on the highway; and 4. automobile driver's license or permit law. Iu
1926, when the State of Virginia pass~d the Uniform Act covering regulations for the opera.tion of automobiles on the highway, the purpose of the .A..ct was plainly an attempt on the
part of the State to have uniform la,vs applying to automobile tratlic throughout the State, and to cover that subject in
one act. It was the natural and progressive step for the City
of Norfolk at that time to have a thorough house cleaning of
its spasmodic and haphazard ordinances of the past, of which.
·Sec. 507 was one.. The City Council did this in 1926, and in.
the ordinance called the "Uniform Act of 1·926" we have a
ccnnplete, tho1·o·ugh, 1nin~tte and co·ntprehcnsive ordinance purplJrting to cover and in fact covering the entire field of the
1·eyulation of the operation of automobiles, plainly a revision
of Sec. 507 and of the kin,dred seations of which. Seo. 507 Subsec. 2 was a part. The only fields of automobile law not covered
by this City Uniform Act of 1926 were anti-theft laws, registration of motor vehicles, and the driver's license act contained in Sec. 502 of the f920 Code.
The we!l -established principle of law applicable hereto has
been repeatedly applied by courts throughout the country. See
59 C. J. (Statutes), Sec. 520, p. 19·:
''Where a later act covers the whol-e subject of earlier acts,
embraces new provisions, and plainly shows that it was intended, not only as a substitute for the earlier acts, but to
cover the whole subject th-en considered by the legislature,
a.nd to prescribe the only rules in respect thereto, it operates
as a repeal of all for~ner statutes relating to such subject matter."
This rule is clearly explained in Gt"ant vs. Baltimore, 66 S.
E. 709, 66 W. Va. 175, 179 (1909):
''Under this rule the implication does not rest on inconsistency or repugnancy in the restricted sense in which these
terms are generaEy used. It arises as a matter of legislative
intention, disclosed by the character of the act, its title or
preamble and subject matter; and inconsistency, so rar as it
ntay be deemed to enter into the inquiry is of a broader kind,
namely; inconsistency between the old law and the legislative
intent shown by the new. It is not i1wonsistency or rcp·ugnancy
betweet~ words, phrases Qr clattses, considet·ed as such, but ·iit·
consistency between the acts considered as entireties."
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See Burgess vs. R. R. Company, 18 Kansas 53, 56 (1877):

"It is a farniliar rule that a stat~tte revising the whole subject matter of a fonner one attd evidently intended as a substitute for it will operate as a repeal of the former statute,
althoug_h it contains no express conditions to that effect, and
it will operate as a repeal of the former statute, altho~tgh it
contains no express con.ditions to that effect, and it is also true
that u;.hen a legisl~ture '»lakes a general r.evision of the laws
its intention may be as clearly indic.atecl by ~vhat -it omi.ts., ~$
by what it c.mbodies of .law.s revised/'
·
Also see Brown's Committee vs. Western State Hosp.it~l,
llO Va. 321, 66 S. E. 48 (1909).
.
A recent decision applying this principle of law to municipal ordinances is· that of Scott vs. Oham11ion Building Company (1930 Texas), 28 S. W., 2nd., p. 178.
~'W~ are of the opinion, however, that these o·rdinances
were impliedlN r.e.pe.aled by the comprehensive zoning ordinance adopted by the City of Dallas on Septetnber 11, 1929,
which will be hereinafter considered. The ordinance covm·s
the entire subject matter of the. earlier ordinances and it is
ev-i-dent that·the ·city Comtnis8ioners ilntended that they should
be substituted by the latter ordinances althou,gh we find therei1t
no langua.f}e of express repeal, bu.t in view oft the contprehensive provisions fJ/ the zoning ordinance covering as U does
the entire field of the prior ordinances we. hold that they. were
ilmpliedly repealed by the later."
·

b. The doctrine of uniformity of laws governing the r.egulation of automobiles calls for such a conclusion.
·
Both the State Act of 1926, and the City Uniform Act of
1926, show that their purpose was to make uniform law.s for

automobile drivers throughout the State, and to embody: such
I~egulations in one act. The City of Norfolk was declaring its
intention to all persons driving through the City that the Gily
traffic laws were in uniformity with those of· the state as a
who~e, and that, like the State, it was including all its laws pertaining" to the operation of vehicles in one comprehensive
ordinance.
The support given ·by the courts to legislative efforts towards uniformity of legislation is strikingly illustrated iu
N. Y. R. R. vs. Winfield, 244 lJ. S. 147 (1917). In that-case
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the question presented 'vas somewhat similar to the one at
bar. The :State of New ·York had a statute known as the
Workmen's Con1pensation Act which covered the liability of
en1ployer to employee in cases where there was no negligenc~
on the part of the emplqyer. The Cong-ress of the United
States passed the Federal Employer's Liability Act purport.:.
ing to cover the liability of employers to employees, although
recove·ry 'Was provided for only where the injury resulted
front negligence on the part of the employer. It is conceded
in the case that the Federal Government had the paramount
rig'ht to legislate on this subject of interstate commerce and
that any state la'v was subordinated to the Federal law.
(The same relation existing here between the Commonwealth
of Virginia and the City of Norfolk). The Supreme Court in
its opinion declared that the Federal E·mpldyer 's Liability
Act was co1nprehensive in its scope; that its purpose was to
fix a uniform r1tle of liability throughout the union, and that
it was i·ntended to cover the entire field of liability of employers to employees even though it did not expt·essly mm'lltion or attetnpt to provide for CO'Inpensation to employees
~vher·e no negligence was attributable to the e1nployers: Consequently, the State Work.men's Co~pensation .Act as to inter?
state carriers was superseded by the Federal Uniform .Act.
Plaintiff's counsel submit that this same principle of legislative uniformity calls for the conclusion that Sec. 507, Subsec. 2 was superseded. This conclusion is strengthened in the
instant case by the fact that the City of Norfolk, unlike the
State of New York, substantially paralleled the parent Uniform Act, thereby conclusively showing its intent to parallel
the State law. This additional declaration of uniformity by
the subordinate Ia,v-making body must be held conclusively
to supersede all prior laws on the subject, and where both law'making bodies pass similar uniform, acts, some cogent and
compelUn,q reason 'ln~tst be ,qiven to explain 1vhy the subordinate body intended to contintte in force an ordinance not carried into the Unifonn Act.
'·
This Court can take judicial knowledge of th~ fact that the
City of Norfolk is a tourist center through which out-of-town
and out-of-state cars in great numbers pass daily. No good
reason can be found for an intention or desire on the part of
the City to interfere with the uniformity of the State law and
to. harass or interfere with non-resident drivers because of
their age. Yet as shown by o~e of the defendant's own witnesses this would be the effect if Sec. 507, Sub:sec. 2 were held
to remain in force. See R., p. ~2 : ·
·
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. Q. Colonel Borland, do you know whether it has been the
.practice with the Police Department to arrest and attempt to
have punished people 'Who are under 16 years of age who
drive atttom.obiles thro~tgh the streets of Norfolk?
A. lf the'!) are d'tiving 'Without a ·permit • ~ • If the,
ltave not a permit that charge is placed against them. ·
Q. That permit is required only if- people are residents
of the City of ·Norfolk!
A. Residents of the City of Norfolk. ·
Q. Has it been the practice. of the Police Department to.arrest and attempt to punish people residing outside the City
of Norfolk who drive their automobiles through the streets
of Norfolk and are under 16i
A. They do tnot.
This testimony of a witness called by the defendant substantiates plaintiff's position. Drivers were not arrested in Nor~
folk for driving ulider 16 whether they were residents or non·residents. Only where they w.ere required by law to have a
t'ermit 1-vere they pwnished, a.nd the'l~ wnder Sec. 502 for driv.tltg withvut a permit. 'fhe 'punishment of juveniles was for
driving without a permit (Sec. 502) and not for driving under
age (Sec. 507, Sub-sec. 2).
e~ Nor is the effect of the repealing elanse of the ~926 Act
in any sense a limitation upon the above principle~

· The contention here 'J)resented by the plaint~ff does not
necessarily rest upon inconsistency in phraseology of the ordinance, but upon the fact that where the law-making body
by a uniform act legislates on a certain subject then, as a 1natter oj' reason, it includes in the 'Wniform act that which it
wishes to be operative and excludes that w.hich it wishes discarded. The expressions "supersede" or "discard" are perhaps more apt than "'repeal by implication".
Nor is the repealing claus~ of the 1926 Act
''All ordinances or parts of ordinances inconsistent herewith are hereby repealed''
in any sense a limitation upon the application of this wellestablis4ed principle of statutory construction.
As stated in Grant vs. Baltimore, supra:
16
' lt
is -not i~coft-sistencg, or repugnancy bettoeen ·words,
phrases, or clauses, considered as such, btttt inconsistency
between the acts considered as entireties."
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See 59 C. J., Sec. 507, p. 902.
c'Instead of carefully scrutinizing the existing statutes and
specifying in terms which are repealed, it is a. common pract~ce
for the legislatu .re, in enacting a statute, to insert. a clause
that all parts of acts inconsistent with the statute are repealed
3
•
~ in legal effect it adds nothing to the repealing effect
of the act of which it is a part, as, w#hout such provision, all
11rior conflicting laws or parts of laws would be repealed by
implication • • • it .may be considered as a recog"Ilition
o:r indication of a purpose, that prior acts or parts of acts
which are not repugnant to and inconsistent with the new act
are to r-emain in force, unless it otherwise sufficiently appears
that the 1·epealing act is intended to supersede, .and be a subst'ttute for prior legislation on the same subject.''

See Eoff vs. Pace, 25 S. W., 2nd, pp. 264-266 ('rexas 1930) :
''The legislative act of 1876 'vas a very comprehen.c;ive act

* • • it consisted of • * • except that the provision

above italicized was omitted theref1·om • • * the act of
1876 covered the w.hole subject matter of the estates of de..
ceased persons and tJrovided that all laws and parts of laws
inconsistent there'lvith were repealed.''

· By a well e8tablished rttle of con,struction the omitted provision was ann'ltlled.
In 36 Cyc., pp. 1080-1081, the rule is stated in this language:
"Where a stat·ute is 1·evised, some parts of the original act
being omitted, the parts ·which are omitted can not be revived
by constnwtion but are to be considered as an'l'lll.dled, pro1.Jided it legally appears to have been the intention of the legislat~tre to cover the whole sttbject by the revision.''
( 3) The ·conclusion reached by the local authorities that
Sec. 507, Sub-sec. 2 was repealed in 1926 is supported by
the factual history of the said ordinance.
a. Sec. 507, Sub-sec. 2 has never been enforced in a single
instance from the time of its passage to date.
1. Before 1926 its constitutionality ~as seriously questioned
because it excluded non-residents und-er 16·who were otherwise
qualified by state law to drive and because it was unnecessary
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as a police measure against residents (the Driver's License
Act, Sec. 502, gave to the city authorities an effective weapo:n ·
against residents without the aid of Sec. 507, Sub-sec. 2).
There remains only to comment briefly on certain contentions raised by opposing counsel at the trial. He contends that
Sec. 507, ·Sub-sec. 2 represented an established policy of the
City and is not to be considered as having been lightly discarded by the City Council. Yet the record in this case is exactly to the contrary. Sec. 507, S.ub-sec. 2 was dead wood on
the City statute books long before it was superseded by the
Uniform Act of 1926. It has neve·r front the day of its passage
in 1920 to date been enforced in a single instance until in the
instant case the insurance company, after voluntarily reducing
the minimum age limit in its policies from 16 years to 14 years,
is atternpting to nullify the effect of that reduction by pleading
a traffic regulation carrying a fine "of not less than five nor
more than twenty dollars" to defeat civil liability under the
policy.
.
· Regarding this, .Judge Cochran testified that there had always been considerable doubt as to the constitutionality of
an ordinance arbitrarily prohibiting a person under 16 froni
driving in or through the City, except through the provisions
of the City Driver's License Act (:Sec. 502), especially when
he was legally qualified under state laws to drive on the
highways of the state. As a result of this belief and interpretation, the Juvenile Domestic Relations Court before 1926 refused to ~t.se Sec. 507, Sub-sec. 2 against 'l'bon-resident dr·ivet·s,
and did not use it against resident drivers because of the existence of Bee. 502, the City Driver's License Act. As Judge
Cochran·clearly points out in his testimony, any resident of
the City under 16 who drove a car in the City could, under
Sec. 502, be punished for driving without a permit. This furnished the City Authorities ·with an adequate weapon against
resident juvenile drivers, leaving Sec. 507, Sub-sec. 2 necessary only as to non-residents, in which respect its constitutionality was doubted.
'
·Consequently we find that when the City in 1926 undertook
the passage of the Uniform Act the CO'ltncil had practical 'reasons for discarding Sec. 507, Sub-sec. 2. It was not enforced
against non-residents and it was not nec€ssary in so far as
residents were concerned. Furthermore, as $hown by Judge
Spindle's testimony (R., p. 35), there was conside-rable dottbt
as ta whether the ·City had the authority to enforce any traffic
regulations not specifically provided fot· in the State Act.
The unsoundness of the defendant's contention that Sec~
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507, Sub-sec. 2 was in effect on ~lay 25, 1932 is clearly shown
by the fact that the City Council on July 12, 1932, passed the
following ordinance heretofore mentioned:
''No person under the age of 16 shall operate any motor vehicle on the streets and alleys of the City of Norfolk. n
This ordinance, although practically identical to it, contained no reference to Sea. 507, Sub-sec. 2, clearly showing
that the City Cou1wil did not at the time consider Sec. 507,
S~tb-sec. 2 as being in effect. If Sec. 507, Srub-sec. 2·was not in
effect on J~tly 12, 1932, ~vhen was it repealed? It must have
been repealed e·ither by the Uniform ..Act of 1926 (as plaintiff
contends) or by the State Unifo'rm Operators .Act of 1932. Yet
obviously the 1932 Act, while repealing the City Dr~ver's License Act, Sec. 502, expressly allowed to remain in f.orce any
ordinance similar to Sea. 507, Sub-sec·. 2, for in the State Uniform Operators .Act of 1932 we find the following saving ala/Use
(1982 Supplement to ;virginia Code of 1930, Sec. 2154 (176)
b):
"Provided further,· that no such minor (14 to 16 years)
shall drive a motor vehicle on the streets and alleys of any
city in this state if tJrohibited from so doing by a proper city
ordinance."
. Thus the City Council on July 12, 1932, was presented with
one of the two following factual situations: If Sec. 507, Subsec. 2 had not been superseded by the City Uniform Act of
1926 then it was a valid ordinance, and its re-enactment on
July 12, 1932, was a futile act. If on the other hand, it had
been superseded by the 1926, Act, and the City thought such an
ordinance necessary after the State Uniform Operators Act
of 1932 became effective, it was necessary for the city to
re-enact it. The fact that the city did re-enact it in the manner stated aforesaid shows that the view of the City Council
coincides with that of the plaintiff herein.
Fox .Adm'rs vs. Commonwealth, 16 Gratt. (57 ,Va.) 1 (1860).
This decision is offered by counsel as controlling authority
for all of the propositions hereinbefore advanced except that
dealing with contemporaneous construction 'vhich is covered
by Smith vs. Bryan, s·upra.

The second contention of defendant 'i counsel, and the ·argument' principally relied upon by defendant in the court be-
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low, is the often repeated rule of statutory construction that
by implication are not favored by the courts". However, the plaintiff is peculiarly fortunate in having a well
reasoned and exhaustive opinion by the Supreme Court of
.Appeals of Virginia showing clearly the principles of law
applicable to this case. Indeed it may be said that the decision of Fox's .A.d1n'rs vs. Oorwrnonwealth, 16 Gratt. (57 Va.)
l (1860), is a controlling autho·r-ity for the plaint'iff's position,
and counsel ask permission to quote at length from the opinion
the Court.
The pertinent facts in that case are as follows: The Virginia Tax Law of 1853 imposed a tax on ''collateral inheritances". In 1855 a tax law was passed which omitted such a
tax. The quest-ion b'efore the Court was 'Whether the subsequent act repealed by impl·ication the section of the pr·i9r act
imposing the" collateral inheritance" tax. It is stated by the
Court that the latter act contained no repeaUng clause and
therefore repealed nothii~g expressly, so that if it repealed any
law or part of a law the repeal was by i1nplication. Thereupon
the Court, in finding such a repeal, sets forth the general principles applicable to repeals by implication.
~'repeals

''Every statute is by implication a repeal of all prior statutes as far as it is contrary and repugnant thereto and that
without any repealing clause-but the law does not favor d.
repeal by implication-·this however is not always the case
and statutes are often passed without the precaution being:
used of expressly repealing others or parts of others intended
·
to be reperued.
"Whether a former statute is intended to· ·be repealed by
a latter one is always a question of intention-in the expositi<?n of a statute the leading clue to the construction to be made
is the intention of the legislator and that may be discovered
from different signs.
''The safe and established rule of construction is that the
intention of the law-giver and the meaning of the law are to
be discovered and deduced from a view of the whole and every
part of a statute taken and compared together.
"Besides the occasion and the reason of the enactment, the
letter of the act and the context, the spirit of the act and subject matter and the provisions of the act have all to be considered.
~'It is a well settled rule of law that every charge upon the
citizens rnust be i'lnposed by clear and ~t.n.ambiguous language.
Statutes which impose a duty 'ltpon the public will be critically
construed with reference to the particular language in which
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they are expressed. JVhere there is any ambiguity found, the
constt·ttction 'm.ust be in favor of the public because it is a
general rule that where the public are to be charged 'with the
· burden the intention of the legislature to impose that but·den m'ltSt be implicitly and expressly shown.
"And even if the subsequent statute be not repugnant in all
its provisions to a prior one, yet if the latter statute ·was
clearly intended to prescribe the o1~ly rule that was to govern
in the case provided for, it· repeals the original act. So on
the same principle a statute is impliedly repealed by a subsequent one revising the whole subject matter of the first.''
The Court then applies the above-stated principles to the
case at hand and finds that the collateral inheritance tax imposed by Sec. 15 of the act of 1853

''is not only not expressly repealed by the act of 1855-6 but·
tl"en~ is no repu,gnancy bet1veen that section and any of the sections of the latter act. Both could well stand together if such
were the intention of the legislat~tre-but if in this case the latter act .re't~ised the whole subject matter of the former one and
'was clearly intended to prescribe the only rule that should
govern on the s·ubj:ect; in other words, if it was clearly intended to be a -complete tax law embracing all the taxes in existence for the support of the govermnent after its passage,
then, as a whole~ it is plainly repugnant to the former act iund
every part of it and as much repealed it as if that had beet"
done i·n express terms.
''The question and the only question is: Was the act of 18556 intended to be a co1nplete taa; law1"
The Court declares,
'~This question depends upon the character of the act itself, the nature of the subject, the course of prior legislation
upon it and all th-e surrounding circumstances.''

From th-e above it iR apparent that there are striking similarities between the problem presented to the Court in the
instant case and in the case cited. In each instance there is a
section of a prior law, omitt-ed in the new law, whi-ch is not
repugnant to the new la'v in the sense that both could not.
stand together, but which is inconsistent with the new law a~
a whole if the new la•w ~vas intended to be a co1nplete act on
the subject. Consequently, as stated in the authorities, the
true test is not inconsistency o1· repugnancy in the restricted
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sense z~ut in the sense of considering the acts as a -whole as an
expt·ession of legislative intention.
Applying this approach to the instant case, we find:
1. .Sec. 507, Sub-sec. 2 was passed by the city as part of one
of the g·eneral police regulations covering the operation of
automobiles, and not as a part of Sec. 502 dealing with Drivers Permits.
2. The Uniform Act of 1926 was a complete act covering the
regulation of the operation of automobiles.
3. The City Council failed to insert Sec. 507, Sub-sec. 2 into
the new Act, consequently it was superseded and repealed
and should not now be revived by statutory construction.
So the only question in the instant case beco~es : Was· the
Uniform Act of 1926 intended to be a complete law covering
the field of operation of automobiles on the highways Y
The Court, beginning at page 13, gives its reasons (equally
applicable to the instant case) for finding that the '' collateral inheritance'' tax was superseded by the new act of 1855.
Those reasons are that the new act is
"very long, containing more sections probably than any tax
law ever before contained, is minute in its details, embraces
several sections not embraced in any former law and omits
.very few contained in the next preceding tax law. It does
not profess to be arnendatory * • :i."
All of which sho,ved the avowed pttrposes of covering the
entire field.
The Court then reviews the surrounding circumstances of
the act, 'vhich disclosed that it was intended to be a complete
tax- law, and further declares that tax laws (equally true as
to automobile regulations) are of such a nature to require

furl:

I

''They should be so plain that everybody may at once understand them and especially the 'ministerial officers who
have an agency in assessing and collecting the taxes-convenience dictates that all the taxes imposed for the support
of the government should be embraced in one act so as to be
seen at one view instead of being sought for in different an·d
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scattered acts and especially that· no roo·m, should be left for
doubt whm~ partim~lar sections of different taa; laws, altho·ugh
not mnb'l·aced in the last·, were intPnded to remain in force.''

The Court further remarks that the legislature in passing
the new act had the old one before it, that most of the provisions were carried into the new law, some verbatim, and then
asked the question:
'' lVhy did they carefu-lly omit the 15th section (.collateral
inheritance tax) Y''

The Court answers this question by saying that had the
legislature wished to continue the sub-section in effect, this
easily could have been done by including it in the new act, and
adds:
''On the other hand if we suppose th.ey intended to discontiru.(.e the act we at once see an adeq~tate motive for omitti~~g
tlze section in the act of 1855. For although that may not
have been the most regular mode of discontinuing the tax it
was at least a natural one. The Legislature being engaged in
framing a complete tax law, it naturally ocmtrred to them that
any existing tax ornitted in that law should thereby· of necessity be discontinued. It did not occur to them that a doubt
'vould arise whether the act was intended to be a· complete
tax law-conceding. it to be a complete tax law it was neces-sarily repugnant thereto and, without any repealing clattse,
ipso facto repealed all former taa; lau;s.''
·The Court further declares that since doubt hatl been c;ast
on the constit'lttionality of the ornitted clause this alone would
furnish a p·robable motive for ·its 01nission from the ne·w act.

Counsel have quoted from the above case at great length
because it so closely follows their own argument.
1. Fox Adm 'rs clearly reasons that the phrase, "and to
repeal all ordinances or parts of ordinances inconsistent with
the provisions hereof'', is not to be used in its restricted
sense, and that even though Sec. 507, Sub-sec. 2 can well
stand with the Uniform Act of 1926, yet if the Uniform .Act
of 1926 purports to he a complete law covering the subject,
rather than an amendatory act, then the new act as a 'Whole
is ·inconsistent with the 01nitted su,b-section and supers.edes
and repeals it.
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· ·2. Fox Adm'rs coincide~ 'vith the view of Judge Spindle
that when the Council wishes to impose burdens upon the
public such burdens must be clearly and unambiguo~Mly set
forth.
3. Fox Adm'rs declares that since the prior statl:lte was
before the Legislature in the enacting of the new law, with
parts of it being· actually carried into the new· law, it is a
matter of common sense that if the Legislature had intepded
the omitted portions to be in force, this could easily and
would most certainly have been done by including the omitted sub-section in the new act.
4. Fox Adm 'rs declares that consideration should be given
to the intention of the law-making body to provide an act
which can be clearly interpreted by the public and by the
officials administering it, and that equal consideration ?nust
be given to the ru,le of convenience that aU the law be contained
in one complete act rather than in several.
This reform was urgently needed in Norfolk for no official
code has been compiled since 1920. and. as shown by the preantble, this salutary result was contemplated by the Norfolk
City Co·u,ncil in the passage of the Uniform Act of 1926:
''Whereas a, great ~vncertainty as to traffic regulations in
the City of Norfolk has arisen since the going into effect of the
State Uniform Act regulating the operation of vehicles on
highways, a-nd whereas it is necessary fo-r the daily operation
of the Department of Public Safety that provision be made to
remove said uncertainty, etc.''

The result desired by the Council was obviously that the
law of the City of Norfolk after 1H26 pertaining to automobiles might easily be found by reference(!) to Sec. 502 of the
1920 Code (no amendments thereto having ever been made)
for the city driver's license la.w, and (2) to the City Uniform
Act of 1926 for rules governjng the operation of motor vehicles, thereby leaving only two fields of regulation for other
ordinances, namely, registration of vehicles and anti-theft
laws.
Counsel submit that the aforesaid study of the state statutes and city ordinances clearly shows that no reason ·can be
advanced for the City Council's intending in 1926 to retain
SeQ. 507, Sub-sec. 2 in force. On the other hand, there are compe.lling reasons for deciding that the City Council omitted Sec.
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507, Sub-sec. 2 froin the new act with the intention of discard..
ing it In fact, the instant case presents more powerful motives for the superseding of Sec. 507, Sub-sec. 2 than does Fox
Aili:n 'i·s. The sub-section at the tiine was obsolete, there was
doubt .as to its constitutionality' there was doubt a.'s to the
authority of the City to iliipose burdens not contained in ih~
State Uniform Act; and there was the natural and reasonable
d~sire of the City to pass an act in harmony With the State
A.ct.
· II. Even though Sec. n07, Sub-sec. 2 was in effect and vio..
Jated by the insured its violation was not a defense to 'the
policy.
. (1) The insured was within 21 days of being 16 years.<>~
age and therefore .over the age llinit fiXed by the insurance
policy which was 14 years .

by

. ,(2) The insn~d b~htg.~ver the age limit fixed
the policy
the defendant can .only defend on the ''violation of law clause',
and consequently inust show that the violation of the law was
the·proximate cause of the injury.
· · a·. Proximate cause has not been shown, for the imposi:~ion of liability upon the insured and consequently upon the
defendant company was the result of the negligent driving of
~he insured, ana not of his violation of the local traffic or..
dinance.
.
,,
The second objection to ·Sec. 507, .,Sub-sec~. 2 pleaded anQ.
offered by the defendant as a defense to an ~ction under the
po!icy is that its violati.on was not the proximate ca'lMe of the
accident out of which judgment was obtained by Nancy Coffin
against ClarkS. Norman,. ,Jr. ,.
,.
The matter of.proximat-e.eause is so difficult to define and
,;ubject ·to so many varying interpretations by the various
courts that counse-l fo.r, the plaintiff are confining their argument to two decisions.by the Supreme Court of Appeals of
Virginia. Counsel find a.division of authority in . the several
stat-es btJt believe that these hvo decisions are controlling iD
this State.
.
The view contrary to their holding. is illustrated by Standard .J..'utonwbile .lnsura.nce Association vs. Neal, 199 Ky. 699,
251 S. W. 966 (1923), wherein an automobile was destroyed by
fire while operated by a driver without a state license. Likewise the owner h-ad not registered the automobile. The Court
\
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held that there could be no recovery under the insurance policy
because the automobile was
''being driven contrary to law.''

The above named decision is followed in other states, but
was expressly considered and distinguished by this Court in
Maryland Casualty Contpany vs. Hog~,e, 153 Va. 204, 149 S.
E., p. 448 (1929). The same view bad previously been
expressed by this Court in 8 outhe·rn R. R. 'C ornpany vs.
Vattgh-an's Adm'r, 118 ,Va. 692, 88 S . .M. 305 (1916), wherein
it was held that the failttre of the driver to have a chauffeur's
license, as required by law, was not the proximate cause of the
accident 1·esulting ft·om a collision between the auto1nobilc
driven by him and a train,.
The Maryland Casualty Company case is so nearly like the
one at bar that plaintiff's counsel place Inuch reliance upon
it. In that case the insured negligently injtwed the plaintiff.
,Tudgment 'vas obtained by the plaintiff against the insured,
and suit was thereupon brought against the insurance company on the policy. The co,mpany's defense ~vas that the
policy did not cover where the car ~vas being driven unlawfully. .The violation of law pleaded by the insurance co1n11any was a city driver's license act of the City of Roanoke
with tvhich the insttred had admittedly failed to comply. 1'he
Court held that the ins'li/J·ed's failure to observe a t'raffic regttlation (City d1·ive1·'s license act) was not a defense under
the policy because the V'iolation of the traffic ordinatttce was
not the proxi1nate cause of the injrwry. Plaintiff's counsel
have studied that decision carefully and find that the absence
of proximate causation found by the Court was apparently
based on hvo facts: first, that the insured was shown by the
record to be a perfectly competent driver; and, secondly, that:
"The ord·inance of the City of Roanoke requiring a driver's
permit is purely local in character. It had no application outside the corporate limits of the city. Had the accident occu•r,red bt.~yond the corporate limits of the city ~tnde-r exactly
the sa1ne ci1·ct.t1nstances of course the ordinattwe 'Would have
had no application, whatever."
Substantially the same problem is presented in the instant case. The defense offered by the insurance company
under the provision:
''This policy shall not cover if the car is driven in violation
of law as to age or iu any event under 14 years of age''
I
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• is distinctly a vioiacion of law defense. The company by
establishing in the policy its own ·minimum age li~nit of 11,.
years1 expressly agreed to ins~tre the operation of the ca1·
while being driven by all persotltS over 11,. yea1·s of age (this
included the present insut·ed) unless such driver at the time
of the accident was violating a law as to age. Both 'upon
principles of' fairness and upop. the authority of the J\IIaryland
casualty Company case, the insurance company cannot escape liability on this ground unless such a violation is the
proximate cause of the liability imposed upon the insured.
It must be borne in mind in considering this phase of the
matter that the defendant co'l'npany in issuing its policy had
the contract~tal right to inser.t any age limit w.hich it considered prope.1·, and that in t4e instant case it is attempting
to obtain a defense not because of that age limit (14) but beca'use of the enactrnent by the City of Norfolk of an ordinance
alleged to have beet~ violated. An~ wherever any viala·
tion of law is pleaded as a defense u.nder an insurance policy,
the S~tpre1ne Uo~trt of .Appeals of Virginia has declared that
the violation of law 1nust be proven to be the proaintate cause.
Counsel again cite Sou,ther·n R. R. Co. vs. Vaughan's Adm'r,
118 Va. 692, 88 S. E. 305 (1916) wherein the Court held that
the v·iolation of the cha~"ffeur's license law was no evidence
of negligence on the part of the driver and was in no way the
proxinlate cause of the injury.
Applying the lJlaryland Casualty Company vs. Hogue case
to the one at bar, we find both ordinances to be local in
character, and that the violation of neither was the reason
.for the imposition of liability upon the insured and consequently upon the defendant insurance company. The same
accident that occurred in the liogue case or in the instant
case might have happened in the city or outside the city. In
. either event the proximate cause was the negligence of the
insured driver. It is apparent that the fact that there was
an ordinanl;e, or that the o1·dinance was violated; is of no importance in determinin.rJ the legal cause of the accident or the
legal reason for the i1nposition of liability upon the driver or
the insurance co~npany.
It is not disputed that Norman, Jr., the insur-ed, was a competent driver.
In conclusion counsel submit that this case pres~nts a striking instance in which the defendant has interposed a defense which is without merit. w.e have the ambiguity in the
policy in that it does not expressly prohibit violations of
_municipal ordinances; the doubt as to the constitutionality
of Sec. 507, Sub-sec. 2, the doubt as to whether council had
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the authority to eontinue in force Sec. 507, Sub-sec. 2 after the •
state law of 1926, the fact that the company had of its own
volition reduced the niiniinum age liinit of its policies from
16 years to 14 years, the fact that the alleged ordinance had
;been considered supersed~d ana repealed and practieally so
eonstrued by the municipal authorities, that the ordinance
had never been enforced in a single instance, that it was urinecessary for the protection of the community, that it was
contrary to the spirit of the Uniform Motor Vehicle Act, and
ftnally that by the well reasoned decision of .. Judge Moncure
in Fox Adm 'rs the ordinance pleaded had been plainly superseded by the Uniform Motor :Veliicle Ordinance of 1926~
Nor is a decision adverse to. the insurance company unfair
in its results. Had the company not wished to assume the
risk i)f drivers between 14 and 16 years of age, it had only to
retain tlie 16 year provision in its policy instead of voluntarily reducing it to 14. The premium received is presumed
to be for the risk assuined. Tlie company is here attempting
to obtain a windfall by unearthing an ordinance repealed six
.years prior to the accident-an ordinance the violation of
which did not cause the judgineiit against the inSured oi·
the consequent liability of the eoinpany.
In conclusion your petitioner, the pW,intiff herein, prays
for a writ of error to the judgment herein mentio~ed and
asks that the sai:ne be reviewed by this Honorable Court and
that th~ judgment of the Trial Court be set aside and judgment entered for the plaintiff in error.
The right to be heard orally in favor of granting this peti:
-ti.on is asked: A copy of this petition was delivered to coiiri8el for the defendant on l\1:ay 2, 1933.
This petitioh ~ll be adopted

·as

plaintiff in error's brief.

Respectfully. submit~ed,
.
NANCY COFFIN,
an infant under the, age of 21 years, ~o sues by
her father and next friend, P. R. Coffiri:
..

By EDWARD:S.-FEREBEE.and
J. W.ALTER WRITE,
.
Counse[

FERE~EE & WHITE, p. q~

Norfolk, Virginia.

I, J. Walter White, attorney at law, practicing in the Su.preme Court of Appeals of Virginia, do hereby certify that
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in my opinio"n the judgment and verdict complained of in th~
foregoing petition should be reviewed and reversed by the
Supreme Court of Appeals of :Virginia.
Given under my hand this 2 day of May, 1933.

J. WALTER )VIDTE.
Rec'd May 3/33.

H. S. J.

June 26, 1933. Writ of ertor awarded by the court. Bond
$300.00.
Received July 5, 1933.

M. B. W.

RECORD
VIRGINIA:
PLEAS before the Court of TJaw and Chancery of the
City of Norfolk, on Wednesday te Rth day of February,
1933.
BE IT REMEMBERED, that heretofore, to-wit: At rules
held in, the Clerk's Office of said Court on the First Monday
·in September, 1932, came Nancy Coffin, an infant under the age of twenty-one years, who sues by her fa.ther and
next friend, P.R. Coffin, plaintiff, by her attorneys, and filed
her declaration against Phoenix Indemnity Company, a ~or•
poration, defendant, in the words and figures ~ollowing:
D:J~J.CLARATION.

Nancy Coffin by P. R. Coffin, who is admitted by the
Court here to prosecute for the said Nancy Coffin, who is an
infant within the age of 21 years, as the father and next friend
of the said Nancy Coffin, complains of the Phoenix Indemnity Company, a corporation, that, to-wit:
You, the aforesaid named defendant, are. indebted to the
afo!ementioned plaintiff in the sum of $5,000.00 with interest thereon from July 22, 1932; until paid, and costs· in the
amount of $16.50, all of which is due and owing from you
to ~he .said plaintiff under and by virtue of a certain contract
of insurance made by you at Norfolk, Virginia, which con-
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tract is represented by your policy No. A240972, issued to one
Clark S. Norman, said contract being represented by the
policy hereto attached and made a part of this declaration.
In consideration ~f the sum of $42.30, paid to you by the
said Clark S'. Norman, the receipt of which was
page 2 ~ duly acknowledged, you undertook and promised
by the terms of said contract to insure the said
ClarkS. Norman for a period of one year from date against
loss upon 'the liability imposed by law upon him for damages
not to exceed $5,000.00 on account of bodily injuries suffered
by any person as a result of the ownership, ~aintenance, or
use of a certain 1928 Model Ford Sedan, Serial No. of Motor A-211418, as well as to perform· other duties and obligations contained in the covenants and conditions of the said
policy, one of which provided tha.t the policy shall insure in
the same manner and under the same conditions as the said
Clark S. Norman is insured, any other person or persons
while riding in or legally operating· said automobile if such
use or operation is with the permission of the said Clark S.
Norman, or with the permission of au adult member of the
household other than a chauffeur or do1nestic servant.
After the making of the aforesaid contract of insurance,
the said Clark S'. Norman did perform all of the conditions
of the said contract of insurance and violated none of its
provisions.
On the 25th day of 1\!Iay, 1932, the assurea, Clark s. NOrman, authorized his son, Clarke S. Norman, Jr., to drive
the said Ford automobile covered by the policy, and while
said ~utomobile was driven by the said Clark S. Norman,
Jr., w1th the consent of Clark S. Norman, and further with
the consent of Bessie A. Norman, an adult member of the
assured's household other than a chauffeur or domestic servant, he did so negligently operate said automobile as to injure Nancy Coffin, the plaintiff herein. The said Nancy Coffin, by her next friend, P. R. Coffin, subsequently
page 3 ~ brought an action at law in the Court of La1v and
Chancery of the City of Norfolk, Virginia, against
91a:k S. ~~rman, Jr., to recover damag·es f.or sa~d negligently
Inflicted InJury and on the 22nd day of- July, 1932, obtained
a judgment in said suit against Clark S. Norman, Jr., in
the sum of $5,000.00 with interest from that date and costs
of $1~6.50. An ·execution duly issued on said judgment against
the JUdgment debtor was returned "no effects", because of
the insolvency or. bankruptcy of the said judgment debtor.

N~ncy
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Wherefore the said plaintiff says that Clark S. Norman
and Clark S. Norman, Jr., have performed all the conditions
of said policy and have violated none of its provisions and
that she, the said Nancy Coffin, has sustained damages in the
amount of $6,000.00, and therefore. she institutes this action of trespass on the case in assumpsit.
NANCY COFFIN,
An infant under the age of 21 years, who
sues by her next friend, P. R. Coffin. ·

By J. WALTER WHITE.
FEREBEE & WHITE, p q.
Whereupon, the defendant being duly summoned and failing to appear a conditional judgment was entered against it.
And afterwards: At rules held in the said Clerk's Office,
on the Seeond Monday in September, 1932, came again the
plaintiff by her attorneys, and the defendant still
page 4 ~ failing to appear, the judgment entered .herein at
rules was confirmed and a. 'vrit of enquiry awarded.
And afterwards : In the Court of Law and Chancery pf
the City of Norfolk, on . the 1st day of October,
1932.
.
This day came the parties, ·by their attorneys, and thereupon the defendant pleaded the general issue to which the
plaintiff replied generally. And on motion of the plaintiff
the defendant is ordered to file herein its grounds of defense.
And afterwards: In said Court on the 5th day of October,
1932.
This da.y came the defendant and filed herein its Two Spe-

.

~Th~

SPE.CIAL PLEA.
This day comes the defendant, Phoenix Indemnity Company, by its attorney, and saJI that the plaintiff is not entitled to recover in he action against the said defendant by
reason of the following·:
'
Tha.t the contract of insurance between the said defendant
and Clark S'. Norman contains the following clause, to-wit:
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"SECTION I AGREEMENTS~

. Phoenix Indemnity Company does hereby agree with the
named Assured, subject to the limitations and conditions
herein contained, as respects accidents ooourring in the United
States of America and in Canada, while this Policy is in
force, by reason of the ownership or maintenance
page 5 } of any automobile described in .Statement 4 and the
·
use thereof as th~rein stated, including the loading and unloading of. such automobile_:

....

•

•

7. EXCLUSIONS: This policy does not cover; • • 4J (3)
while such automobile is (a) rented to others or used to
carry passengers for a monetary consideration, unless endorsed to cover, or (b) is being driven or manipulated in
any race or speed test, or by any person in violation of law
as to age or, in any event, under 14 years of age.
the said policy of insurance did not cover the operation of
said automobile at the time the accident occurred wherein
the said .plaintiff was injured in that said accident occurred
on the streets of the City of Norfolk while said automobile
was being operated by Clark S. Norman, Juuior, who was
at the time of said accident a minor under the age of sixteen
years and was driving said automobile in violation of law
as to age, there having been adopted by the Council of· the
City of Norfolk, in July, 1919, an ordinance in the following
words and figures, to-wit:
"Section 507. Rule Governin·g Operation Automobile and
other motor vehicles.
·

•

•

•

(2) .AGE OF OPERATORS: It shall be unlawful for any
person under sixteen years of age to operate on the streets
of the City any such vehicle.''
which said ordinance was in effect at the time of said accident, the same having nev·er been a.mended or repea.Ied.
page 6 ~

And this the said defendant is ready to verify.
PHOENIX INDE~lNITY COMPANY.
By EASTWOOD D. HERBERT, Counsel.
EASTWOOD D. HERBERT, p. d.
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SPECIAL PLEA.
This day comes the defendant, Phoenix Indemnity Company, by its attorney, and says that the plaintiff is not ·entitled to recover in her action against the said defendant
by reason of the follows:
_l

That the judgment obtained by the plaintiff against Clark
S'. Norman, Junior, upon 'vhich this aetion is based, is fraudulent and void, having been obtained by collusion between the
said plaintiff, acting by and through her attorneys, and Cl~rk
S. Norman, Bessie A. Norman and Clark S. N orma.n, J un1or,
the said pa.rties having entered into a secret agreement that
no judgment should be obtained against the said Clark S. Norman and Bessie A. Norman and that if the plaintiff did not
prevail in this action, the judgment against Clark S. Norman,
(Tunior, should also be marked paid, although it will not in
fact be paid; that in accordance with said secret and collusive
agreement the said plaintiff instituted suit in the Court of
Law and Chancery of the City of Norfolk, Virginia, against
Clark S. Norman, Bessie A. Norman, and Clark S. Norman,
Junior, on _the 16th day of June, 1932; that heretofore, towit, on the 22nd day of July, 1932, while still acting in accord with said secret and collusi~e agreement, a jury was impanelled to try the ease of the plaintiff against the three said
defendants and at the request of the parties,
page 7 ~ through their attorneys, the said jury, without hearing evidence as to the responsibility of the parties
for said accident, or the extent of the injuries to the plaintiff, returned a verdict that the plaintiff should recov-er of
the said ClarkS. Norman, Junior, the sum of Five Thpusand
($5,000.00) Dollars and that the plaintiff should recover nothing of the said Clark S. Norman and Bessie A. Norman; that
the said judgment does not represent a. fair and reasonable
recovery for the· injuries sustained by the plaintiff, but the
same is gTossly excessive and was obtained in the manner
aforesaid for the purpose of fraudulently eollecting the said
sum of Five Thousand, ($5,000.00) Dollars from thjs defendant.
And this the said defendant is ready· to verify.
PHOENIX

INDE~£NITY

COMPANY,

By EASTWOOD D. HERBERT.
"ITIASTWOOD D. HERBERT, p. d.
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.
Virginia:
Corporation of the City of Norfolk, To-Wit:
This day personally appeared before me Melvin E. Cruser, a Notary Public in and for the corporation aforesaid in
the State ()f Virginia, Eastwood D. llerbert, who being duly
sworn, on oath says, that the allegations contained in the
above plea are, to the best of his knowledge and belief, true.
Given under my hand this 30th day of September, 1932.
Ml~LVIN

E. CRUSER,
N otacy Public.

My commission expires .April 3rd, 1936.
page 8

~

And afterwards : In said Court, on the 1st day
of December, 1932.

This day came the parties, by their attorneys, and then
came a jury, to-wit: Jas. T. Hill, A. G. Fulford, D. L. Carawan, J. L. Askew, H. H. States, C. A. Lindgren and W. V.
Ha.rt, who being sworn the truth to speak upon the issue
joined, and having· heard the plaintiff's evidence, on motion
of the defendant, the Court doth strike out the plaintiff's evidence, to which action of the Court in striking out the plaintiff's evidence, the plaintiff duly excepted.
Thereupon, the jury returned a verdict in these words,
"We the jury find for the defendant".
Whereupon the plaintiff moved the Court to set aside the
verdict of the jury and grant her a new trial on the grounds
that the verdict is contrary to the laws and the evidence, the
further hearing of which motion is continued.
And afterwards: In said Court on the 4th day of J anuary, 1933.
This day came again the parties, by their attorneys, and
the plaintiff's motion to set aside the verdict of the jury rendered herein December 1~ 1932, being fully heard by the
Court, is overruled.
Therefore, it is considered by the Court, that the plaintiff take nothing by her declaration, and that the defendant
go thereof 'vithout day and recov.er of the plaintiff its costs
_by it in this behalf expended.

Nancy Coffin v. Phoenix Indemnity Company.
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To which ruling and judgment of the Court the
plaintiff duly .excepted'.

And now, In said Court on the 8th day of February, 1933.
This day came the parties, by their attorneys, and after
reasonable notice to the defendant, in writing, the plaintiff, .
by her attorneys presented to the Court her bill of exception, 'vhich is signed by the Court and made a part of the
record hi said ca.s·e, and within the time prescribed by law.
The following is the Bill of Exception referred to in the
foregoing order:
To Phoenix .Indemnity Company.

In Re: Nancy Coffin, an infant, etc.,
vs.
Phoenix Indemnity Gompany, a corporation.
Please take notice that on the 8th day ·of F.ebruary, 1933,
a.t 10 :00 o'clock A. 1\L or as soon thereafter as counsel can be
. heard, we shall present to the Judge of the Court of Law
and Chancery of the City of Norfolk, Virginia, our bills of
exceptions in the case of N·ancy Coffin, an infant, etc., vs.
Phoenix Indemnity .Company, a corporation, together ·with
a stenographic copy and report of the testimony and other
incidents of the trial of the cause toghether 'vith the original
exhibits introduced in evidence, for authentication and verification by the Judge of the said Court in accordpage 10 ~ ance with the rules of the Supreme Court of Appeals of Virginia, and at the same time and place
will request the Clerk of the said Court of Law and Chancery to make up the record for the purpose of presenting a
petition to the Supreme Court of Appeals of Virginia for a
writ of error to the judgn1ent ·entered ag·ainst the undersigned in the above-mentioned case.
NANCY COFFIN,
An infant, etc.
By FEREBEE & WHITE,
Her Attorney.
By J. WALTER WHITE.
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. Service accepted this 2nd day of February, 1933, by East- ·
wood D. Herbert, p. d.
·

PLAINTIFF'S BILL AND CERTIFICATE OF EXCEPTIONS.
.
Be it remembered that the following is a complete and true
stenographic copy and report of all the testimony and evidence and othe1· incidents of the trial of the above-styled
cause tried in the Cou,rt of Law and Chancery of the City
of Norfolk before Honorable Richard Mcllwaine, Judge of
the said Court, together with the motions, objections and exceptions on the part of the respective. parties, the action of
the Court in respect thereto, and the exceptions of the respective parties as- hereinafter shown, together
page 11 ~ with all of the instructions granted.
Virginia:
In the Court of Law and Chancery of the City of Norfolk.
Nancy Coffin, an infant under the age of 21 years, who sues
by her father and· next friend, P. R. Coffin, Plaintiff,
vs.
Phoenix Indemnity Company, a corporation, Defendant.
Before Hon. Richard Mcilwaine and Jury, Norfolk, Virginia, December 1, 1932.
Present: Messrs. Ferbee & White (Mr. Edward S. Ferebee and Mr. J. Walter White) for the plaintiff; Mr. Eastwood D. Herbert, for the defendant.
page 13 ~

Mr. Ferebee introduced in evidence as Plaintiff's Exhibit A, a certified copy of the execution
on the judgment against ClarkS. Norman, Jr., marked "No
Effects''.
CLARK S. NOR~£AN, JR., .
a witness for the plaintiff, after being duly sworn, on oath
testmed as follows:
Examined by Mr. Ferebee:
Q. Will you please state your full name¥
A. Clark S. Norman, Jr.
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Q. You are the ClarkS. Norman, tTr., who was the person
against whom that original suit was brought by Nancy
Coffin t
A. Yes, sir.
Q. I understand that on. ~fay 25th of this ·year you were
driving your parents' automobile, with their consent, on Colonial Avenue near the intersection of }~Iassachusetts Avenue with Colonial Av:enue, and that while driving tha.t automobile you ran into a little girl Y
Mr. Herbert: I object t<~ his leading the witness.
Mr. Ferebee: These are facts that have not been contradicted by the· defendant.
The Court: However that may be~ don't lead the witness.
Ask him what the facts are.

Q. (Mr. Ferebee continuing:) Were you driving an automobile on May 25th, 1932, at the eorner of Colonial Avenue and lVIassachusetts Avenue in this city, Mr.
page 14 } Norman 1
A. I was driving, yes, sir.
Q. And did yo~ have any accident that day-any collision
with anybody Y
A. I hit a little girl.
Q. Do you· remember what her name was 7
.A. Nancy Coffin.
Q. Where did that accident take place Y
A. Rhode Island Avenue-between Rhode Island and Massachusetts-on Colonial Avenue-about three-quarters of
the way past the corner.
Q. What time of day was that?
A. I judge around six o '~lock-somewhere around six.
Q. In the afternoon 1
A. Yes, sir.
Q. Whose automobile wer.e· you driving'
A. My father's .car.
. Q. And what use were you making of the automobile at
that time?
A. I was riding around to my friend's.
Q. What did you have in the car f
A. I had just con1e from the Bond Bakery, and had a little bit of bread in the back.
· Q•. Who told you to get that bread 7
·
A. My father.
.
Q. A judgment of $5,000.00 was gotten against you in an
action by this Nancy Coffin Y
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page 15 ~

:.

A. Yes, sir.
Q. Do you have $5,000.00 worth of property or

money?
A. I do not, no, sir.
Mr. Ferebee:

That's all.

Cross examined by ~fr. Herbert:
Q. I hand you what purports to be a certified copy of birth
certificate of Clark Speight Norman, Jr., and ask you if the
facts shown on that certificate as to the date of your birth
and the name of·your parents are correctY
A. It says Newcastle. I don't know anything about New-·
castle. I was born in Middletown.
Q. That's the County-Newcastle. The date of the birth
is June 15, 1916?
.A. Right.
Q. This accident ha-ppened on what day?
A. May 25th.
Q. 1932?
A. Yes, sir.
Q. So you were at that time under the age of sixteen?
A. Yes, sir.
Mr. Herbert: I offer this birth certificate in evidence, your
Honor.
Note: The certificate is filed in evidence, marked "Defendant's Exhibit A". By stipulation of counsel it is agreed
that the said certificate will not have to be certipage 16 ~ :tied.

Q. (Mr. Herbert continuing:) This accident happened in
the City of Norfolk, Virginia?
·
A. Yes, sir.
Q. Now, didn't you know at the time you were driving this
car that it was unlawful for you to .drive in the City of Norfolk?
Mr. Ferebee: I object to tha.t question, if Your Honor
please, on the gTound that it is not a question of whether he
knowingly violated any Ia,v. It is 'incumbent upon the· defendant· to prove, regardless of whether it was knowingly or
innocently done. That calls for an expression of opinion
as to his kno,vledge of the la,v, a.nd the defense introduced
by the defendant is that the law was violated. I think any
question as to whether he knowingly did it is improper.
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1\Ir. Herbert: If I can show that he knew of the law and
kne'v that it was in -effect·
~Ir. Ferebee: It calls for an opinion. Tliis is a laymannot a lawyer.
r
The Court: Objection sustained.

Q. (Mr. Herbert continuing:) I will a.sk you this. Did
you attempt to get a permit to drive in the City of Norfolk,
OlJ. the 25th day of J\tiarch, 1932, 'vhich was Gopd Friday?
A. Good Friday? Yes, sir, I. did. Let me tell you how it
was. I had my papers, my application, all made out-I had
it with me-a.nd the officer I took and drov-e
page 17 ~ around the City of Norfolk ~aid I passed the examina.tion-and the Sergeant in the office that
was going to issue the license had everything wrote down on
a card except my age, a.nd when I told him my age he told
me I couldn't have it.
Q.. He told you that it was unlawful for you to drive in theMr. Ferebee: Objected to.
The Court: Strik-e that out. You live in the cityY
A. Yes, sir.
The Court : And this car belongs to your father?
.I

A. Yes, sir.

I
~Ir.

Herbert: That's all.
RE-DIRECT EXAMINATION.

By };fr. Ferebee:
Q. You say you actually had a driving test in applying for
this permit?
A. Yes, sir, and I passed it.
Q. What sort of a test was that?
A. The officer g·ot in the automobile and I drove him
around the city, and he as,ked me different questions and I
answered them, and he signed his name down that I knew how
to drive.
Q. Did you drive in the down-to·wn section Y
A. Yes, sir, drove everywhere.
Q. How long have you been knowing how to drive an automobile?
A. Ever since last January anyway.
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· - Q. When was it that you took this test for a driver's li-

cense!

. A. ·sometnne about two or three months bepage 18 }.fore my regular birthday.
.
Q. And you would have been slXteen on June
15th of this year?
A. Yes, sir.
Q. So it was. sometime about April, two months before Y
A. Something like that.
Mr. Ferebee:

No further questions.

CLARK S. NORMAN, SR.,
after being duly sworn, on oath testified as follows :
Examined by Mr. ~,erebee:
Q. Your name is Clark S. Norman, Sr. f
A. Yes, sir.
,
Q. Yon are the father of Clark S. Norman, Jr., who has
just testified 1
·
A. Yes, sir.
Q. Do you own an automobile, Mr. Norman?
A. Yes, sir.
Q. What kind of an automobile is itt
A. A. Ford Coach.
Q. Is that the same automobile that you owned on May
25th, 1932?
A. Yes, sir.
Q.. That's the only one you owned at that time Y
A. Yes, sir.
Q. l)id you at that time have this insurance
page 19 )- policy in the Phoenix Indemnity Company on that
automobile?
·
· A. 1res, sir.
Q. I hand you the policy and ask you if that is the policy
issued by that company to you, to co:v:er that particular automobile?
A. I think it is.
Mr. Ferebee: The policy attached to the declaration, the
policy having just been identified by l\1r. Norman, is introduced in evidence, marked "Plaintiff's Exhibit B".
Q. (Mr. Ferebee continuing:) Is the car mentioned in that
insurance policy the automobile which your son was driving·
at the time he had this accident. with the little girl, Nancy
Coffin?
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A. Yes, sir.
1\Ir. Ferebee:
Mr. Herbert:
the right to call
1\Ir. Ferebee:

Answer :h!r. Herbert.
I have no questions at this time. I reserve
defense witnesses later.
That's the plaintiff's ease, Your Honor.

Mr. Herbert thereupon offered in evidence Section 507,
Sub-S'eetion 2, of the .Norfolk City Code of 1920, which reads
as follows:
''Sec. 507. Rules Governing Operation of Automobiles
and other Motor Vehicles.
·
page 20

~

(2) .Age of Operator. It shall be unlawful for
any person under sixteen years of age to operate
on the streets of the 'City a;ny such vehicle.',.

At the request of l\tlr. Ferebee the jury was excluded, and
the admission into evidence of this ordinance. was objected to
on the several grounds that its violation was not shown to
have been the proximate cause of the aooident in question;
that" it referred to violations of statutes and not to munici."
pal ordinances or by-laws; and that the ordinance offered in
evidence by the defendant was unconstitutional and had been
repealed and superseded by the ·uniform Motor Vehicle Act
of 1926 and by the ordinance of the City of Norfolk of 1926.
parallelling the State Uniform Motor Vehicle Act, and in support of this objection offere.d certified copies of the Norfolk
City ordinances of 1926 and of 1932, which are :filed in evidence marked "Plaintiff's Exhibit C" and "Plaintiff's Exhibit D '' respectively.
To establish the practical and contemporaneous interpretation of the Norfolk City ordinance 5ff7, ~Sub-Section 2,
plaintiff's counsel offered the testimony of the Judges of
the Norfolk City Police Court and the. tluvenile and Domestic
Relations Court. Defendant objected to their testimony on
the ground that the ordinance in question clearly had not
been repealed and was still in effect, and that such testimony
was immaterial and irrelevant. This objection was
page 21.~ overruled, to which ruling the defendant excepted,
and plaintiff's counsel called Judge Herbert G.
Cochran as a witness for the plaintiff, the jury still being
excluded.
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HERBERT G. COCHRAN,
a witness for the plaintiff, after being duly sworn, on oath
testified as follows:

Examined by Mr. White:
Q. You are Judge Herbert G. Cochran Y
A. Yes.
Q. And will you tell His Honor the position which you
hold?
A. Judge of the Juvenile and Domestic R.elations Court
of the City of Norfolk.
Q~ How long have you been practicing law¥
A. Since 1912.
Q. How long· have you been Judge of the Juvenile and
Domestic Relations Court of the City of Norfolk¥
A. I was substitute Judge of the Court from April, 1925,
to January 1st, 1926, and .Judge of the Court since then.
Q. Then January, 1926, is the time?
A. Yes.
Q. N o'v will you tell His Honor what legal training you
have had¥
A. I had a. law course at Oxford, England, and a year of
the IT niversity of Virginia.
Q. Have you had any connection with the preparation
or compilation of the Norfolk City Code of 1920?
A. Yes, I wrote and revised that code.
Q. And that Code in its complete form was acpage 22 ~ cepted by the Council as the official Code of the
City of Norfolk¥
A. That's correct.
Q. Do you know 'vhether there has been any other official
Code compiled by the City of Norfolk since this one, to date f
A: That's the last Code as a whole. There has been a
Supplementary Code since that date.
Q. That was unofficial, wasn't it'
A. I am not sure about that. I think probably it was.
Q. As Judge of the Juvenile and Domestic Relations Court
of the City of Norfolk, you have exclusive jurisdiction of offenses by persons under the age of eighteen years of agef
A. That's correct.
Q. Now, I hand you a Norfolk City Code of 1920, and ask
you to look at Section 502, which is headed, ''Permit Required for the Operation of J\fotor Vehicles, and Regulations
Governing Same, Revocation of Permits, Instruction Permits", and which Section at the end states, "The provisions
of this section shall not apply to any non-resident of the
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City of Norfolk operatiug a motor vehicle within the City
of Norfolk". And I also ask you to look at Section 507, which
js headed "Rules Governing Operation of Automobiles and
Other Motor Vehicles'' and which contains as Sub-Section 2,
''It shall be unlawful for any person under sixteen years of
age to operate on the streets of the City of Norfolk any such
vehicle''-(referring to motor vehicles)-and which does not
have any provision in it confining its application
page 23 ~ to residents of the City of Norfolk.
A. I am familiar with those sections.
Q. And, in fact, the Section 507, which is the issue in this
case, was put in by you in the compilation of this Code Y
A. Yes.
Q. Now, as Judge of the Juvenile and Domestic Relations
Court, would a perso'h charged with a violation of .Section 507
be brought before you for trial?
A. Yes.
Q. Now, can you say whether any of the police have
charged anyone with a violation of that law since 1926; and
also whether or not you have punished anyone for a violation of that. law since 1926?
A. So far as I can recollect,. I have had no case before me
which has come under 507, Sub-Section 2. Cases have been
brought in under .Section 502. The interpretation that we
have placed on the law is that the effective control of the
situation is a matter of permit; that a permit is required of
residents of the City of Norfolk, and that according· to the
provisions of the statute it does not apply to a non-resident,
and our interpretation of it has been that that is the sole
effective control of it. Section 507 would be construed likewise to apply only to residents of the City. If a person has
a right to drive on the highways of the .State, he would have
tl1e same right to drive upon the City streets. That's practically the effect of it. .
Q. Has this interpretation been put on that Secpage 24 }- tion 507 sjnce the Uniform Motor Vehicle Act was
passed in 1926 by the State and paralleled, or sub~tantially paralleled, by the City! This is the official copy of
it.
A. I surmise that that had the effect of preventing prosecutions under Section 507, because the gener~l interpr:etation
has been that the effective control of it was through permits
rather than Section 507, and I surmise that was arrived at
hecause of the passage of the Act of 1926· by the Legislature.
Q. So that-in concluding that portion of your testimonya person that 'vas brought bef~re you for driving .without a

,-
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license, by showing that he was a non-resident of the City of
Norfolk-that was considered the determining factorY ·
A. That's been the interpretation.
Q. In your capacity as Judge of the Juvenile and Domestic Relations Court of the City of Norfolk, I believe those
persons who ar:e accused of traffic violations are brought
b_efore you by police officers, as a general rule f ·
A. I think in all cases.
Q. They are the traffic officers who have charge of traffic
P.nforcement in the CityY
A. Yes.
Mr. White: That's all. Answer !tir. Herbert.
CROS.S EXAMINErJ.
By Mr. Herbert:
Q. You say according to your recollection there has never
been a warrant before you under Section 507?
page 25 } A. So far as I can recollect, not.
Q. So you have never had to construe that Y
A. I have in this way. Of course the procedure in the case
of juveniles is very liberal. The statute really requires that
they sho.uld be brought in on petition. As a matter of fact,
they are often brought in on only charges by the police of
traffic violations, without any warrant at all. But if the specific charge on which they were brought in was deemed not to
apply, but some other violation of the law did apply, the
petition in most cases was amended. As a matter of practical operation, if the juvenile was specifically charged
with violation of Section 502, Sub·Section 2, not having a permit, but it was admitted that he had violated
the law prescribed by Section 507, the case would have been
dealt with simply by amending his petition. As a matter of
fact that_ has not been done, because we have construed the
situation to b~ that Section 507 did not apply after the Acts
of Assembly of 1926.
Q. Do you know whether that Act made any regulation as
to ageY
.
A. No, it did not, and that was the reason it was construed
that way-because of having no general regulation.
Q. Having· no general regulation, would the City of Norfolk
have a right to regulate the age Y
A. I would :hot attempt to decide that-but our thought has
been that the State made no attempt to regulate it-because
any pers?n having a right to use the streets or highways of
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the State-by inference that meant that he had a
pagll 26 } right to use the streets of the city, except in cases
of residents, and then he couldn't use them without
a permit.
Q. And you never had any case to arise in which an arrest was made for violation of this?
A. I cannot say we have. They'd bring them in generally
for operating without a permit. The police themselves seemed
to have ~onsidered-I don't know where they got the impression-that the permit was the effective control. That's the ordinance they enforced.
l\fr. Herbert: That's all.

RE-DIRECT EXAMINED.
By Mr. White:
Q. Judge Cochran, you have known during this time from
1926 that Section 507 was in the Code Y
A. Oh, yes.
Q. If someone had been brought before you for violation of
the permit law and they had shown that they were under sixteen years of age and that they were non-residents of the City
of Norfolk, 'vould you have amended the warrant so as to
charge them with violation of Section 507 and convicted them?
l\fr. Herbert: I object to that, as being purely hypothetical.
· The Court: Let him answer.
A. As I have stated, I think that's what would be done.
To make the situation specific-suppose a person had been
brought in by a poliee officer, under si~teen, who
·page 27 } lives in Princess Anne County, for instanee. They
would prol)ably be brought in by the police officer
for driving without a permit. Now, being a non-resident and
Section 502 not applying to th-em, if I had thought that Section 507 Sub-Section 2 were in effect, I should in all probability simply have amended the petition to charge violation of
Section 507. But that hasn't been my practice, because I interpreted 507 not to be in effective operation.
The Court: W11a t was your ideS: Y
A. Two things. In the first place, the State Code of 1926,
which purported to cover the situation, made no restriction
as to age ; and in the second plac-e1 in the Code itself-
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The Court: The State Code didn't require a permit?
A. No, and my interpretation of it was that it left the City
Code in this situation-that it applied to residents of the city.
I started to say that in writing the Code itself, an effort was
made to harmonize any conflicting provisions of the City
Code. At this time I do not have in mind whether there was
any change made in these two sections to harmonize them
or not, but if there had been any discrepancy as to age between 502 and 507 there would have been a change made to
harmonize the two. It may have had some effect on my interpretation-the idea that the effective control was the permit
and that that applied only to residents of the city.
Mr. Herbert: And that Section 507 also applied to residents of the City?
page 28 ~ A. To residents of the city.
The Court: If a resident of the city, l!- boy, if under sixteen, I suppose had no permit to drive an automol?ile Y
A. He had no permit.
The Court : Is there any difference in the punishment in
a case of having no permit and just driving under the age?
A. The section of the Code provides the punishment for
violation of Section 502 is not less than $10.00 or more than
$100.00; and for 507 it is not less than $5.00 or more than
$20.00.

Mr. Herbert: So that the punishment for driving under
sixteen is really less than for driving without a permitY
A. Yes.
1\Ir. IIerbert: That's all.
~fr. 'Vhite: Since 1926 you would not fine them under .Section 5071
A. No.
Mr. Herbert: Nor before eitherY
A. Nor before either.

R. B. SPINDLE,
a witness for the plaintiff, after having been duly sworn,
on oath testified as follo,vs:
Examined by Mr. Ferebee:
Q. Please state your full na:ine, and- occupation f
page 29 ~ A. R. B. Spindle. Police Justice of the City of
Norfolk.
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Q. How long have you been Police Justice of the City of
Norfolk?
·
A. Since 1923.
Q. How long have you been practicing law 7
A. .Since 1910.
Q. Did you have any part in the preparation and compilation of the City Code of 1920-the Norfolk City Code of 19207
A. Yes. I was Assistant City Attorney at that time, and
.] udge Cochran was appointed special assistant to compile the
work, and it was all done up in the City Attorney's office. Primarily and largely the work was don~ by Judge Cochran.
Q. Under your supervision? . .
· A. Under the City Attorney's office.
Q. And you had part in collaborating with him? ·
A. Yes.
Q. In your court I understand that the ·traffic regulation&~
of the City of Norfolk are enforced 7 That's the cQurt for the
enforcement of traffic regulations f
·
A. Yes.
Q. You are familiar, as Judge of this court, with the city
and state traffic laws, of course'
A. Admitted.
Q. Do you have any way of receiving notice from the City
Council of the passing of ordinances dealing with traffic?
A. Yes. The City Clerk sends me a copy each
page 30 ~ time they pass one.
Q. ·You are acquainted, in that manner, with the
1926 City Ordinance paralleling the State Motor Vehicle Act ·
of 1926?
A. Yes, sir.
Q. You come in daily contact with the traffic department of
the police department of the City of Norfolk 7
A. I do.
Q. Will you please t~ll the Court your opinion as to
whether Section 507 of the City Code, which I hand you, was
in any way affected by the State law of 1926 or the City ordinance of 1926 paralleling it 7
A. I understand that that Section 507 was superseded by
the ordinance which paralleled the .State Uniform Act.
The Court: Then there has been no law against minors under the age of. sixteen driving in the City of Norfolk?
A. I don't know, sir, about that.
Mr. Herbert: Could that cotne up before you?
A. No, sir. I can give you the history of that Act-:-an account of why it is in there-if it is proper.
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The Court : I would like to hear it.
A. The Virginia Act of 1926, Sir, is based upon the Uniform Motor Vehicle Act that came out of the National Conference of The State and Highway .Safety Committee of
Herbert Hoover, who was then Secretary of Commerce. This
Act came out of that conference in four parts;
page 31 ~ the registration part, the theft part, the provision
as to regulation and operation of traffic on the .
highways part and the operators' license part. It was introduced in the .Virginia Legislature by Senator Lesner. The
Legislature adopted it, with some changes. It adopted the
part that dealt with the operation or regulation of general
traffic, but it refused to enact the law that dealt with the licensing of drivers, and when it came out of the Hoover Conference the ag·e requirements were in the Act covered by the
application for a general statute. And therefore it is ·not in
the Virginia law, after the Virginia Legislature adopted the
one and did not adopt the other.
The Court: What I wan.t to know is, when the Virginia
Act was paralleled by the City, was that purposely left out 1
A. The ;virginia Act required that the City should not
change any of the essential regulations that were in the Act. •
They couldn't. They could parallel it-that was all. It says
local authorities shall have no power to enact any regulations contrary to the terms of this state law. They didn't
have the power. It was expressly denied to them by that
Act of the Legislature.
The Court: They could add to it? They could put a provision there to say that a minor under the age of sixteen
could not operate an automobile? The Council could do
thatt
page 32 ~ A. I think they could, sir.
The Court: The state law had no provision as to permits?
A. That's right.

The Court.: But Council did have authority to make a
provision of that kind Y
A. Yes, sir.
The Court: Now, if Council had authority and there was on
the books a provision prohibiting minors under the age of
sixte~n to drive, why would not that be effective, notwithstanding the fact that the state law paralleled itT
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Mr. Herb~rt: 1t would}.{r. Ferebee: I object to counsel interposing any answers
to questions.
.
Mr. Herbert: Especially as the City ordinance paralleling
the Act says, ''And to Repeal All Ordinances or Parts of
Ordinances Inconsistent with the Provisions Hereof''.
J\tir. Ferebee: I would like to call the witness's attention
to the fact that the title of this ordinance is exactly the same
as the one which includes 507.
A. That necessarily requires me to g·ive an opinion.
The Court: I'd like to hear that.
A. Section 507 has the general Code title, ''Rules Govern.
ing the Operation of Automobiles and Other Mopage 33 ~ tor Vehicles''. The age of the operator is in a
small paragraph, Sub-Heading (2) under that Section 507. Now, Section 3, dealing with brakes; Section 4
with lights; Section 5, with speed, Section 6, with registration; Section 7, with permits; 8, 'vith recordation of permits;
9, with annual registration ;-all were clearly covered by
the Uniform Act and therefore were repealed by implication
or what not in the paralleling city ordinance. But Sub-Section 2 not being dealt with in the state code, I don't know
whether it was repealed or not. It isn't repealed in my judgment unless the title of the thing repeals it, and if the title
repeals it, it is a title of a code section, not the title of an
act. I arn extren1ely doubtful in my mind as to whether it
was repea!ed.
The Court: So far as your practical application of it, in
dealing with this part as to minors, you have had no experience?
A. No. sir. I've had no experience or occasion to have any
experience with age limit under sixteen-those people have
never come in my court. Unquestionably all of the other
phases of the automobile regulations in the old city ordinance
were repealed-it was ~o accepted by everybody and applied in the court.
The Court: Now, as I ·understand, this provision as to
minors has been in the Code-how longY
A. Since 1920.
page 34 ~

The Court: Was it in the Acts of 1920?
A. Yes, sir.
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By Mr. White: In a different form though.
A. Whatever .it was, it was an existing ordinance that was
chunked into this Code in this shape-everything that's in
here was in existence and was chunked in here in the most appropriate place that could be found for it. ·
Q. (JYir. Ferebee resuming:) Now, Judge, under the State
law, the 1\tiotor Vehicle Law of 1926, did you consider that
there was any authority in the City of Norfolk concerning the
parking of automobiles?

JYir. Herbert: I don't think that's material.
· 1\.fr. Ferebee: It's material as showing the strictness with
which this state law was construed.
The Court: I think that's material.
A. I will say it was doubtful, and that as a result of the
doubt we asked the Legislature at the next session to clear
it up.
Q. As I understand it, by being doubtful you mean doubt
as to what authority there was in the City to pass any law
regulating traffic that was not specifically provided for in the
State La'v of 1926 t
A. I haven't in my hand the Virginia Law. I have, however, the text of the Uniform Code that came out of the
Hoover Conference.

The Court: Isn't that the same thing Y
A. I think it is the san1e thing. It says, ''Local
authorities shall have no power to alter or to enact
or enforce any rule or regulation contrary to the provisions
of this Act''. If you will get the 1926 :virginia Acts, we will
see if it's the same. I think it is. I'm not sure. There are
some exceptions named here, Your Honor. The !926 Virginia
Act says, "Local authorities, except as expressly authorized", etc., "shall have no power or authority to decrease
any speed limitation declared in this act or to enact or enforce any rule or regulations contrary to the provisions of
this act''. That's the identical language. There's almost·
a page of exceptions. When you come to enforce a penal
ordinance there oug·ht not to be any question about the
power of the municipality to enact that ordinance. It's too
serious a matter-imposing any penalty on people if there'~
any doubtful authority behind that penalty. .So the Legislature was requested to amend its law so that the city could
page 35

~
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pass parking ordinances so that there would be no question
about it.
Q·. (Mr. Ferebee continuing:) Would that same state law of
l 926 likewise render doubtful the authority of the city to
legislate as to the age of a person who could operate an automobile on its streets-living outside the city?
A. That is clearly a question of opinion, and I would rather
not answer that question from the witness box.
Q. Let me ask you this question. Can y9u tell us 'vhat was
the generally accepted view in the City of Norfolk, after the
passag·e of the 1926 state law and the city ordinance paralleling it, as to whether or not Section 5·07. was in
page 36 ~ effect Y .
A. The g·eneral impression was that 507 had been

repeal~d.

Mr. Herbert: But that didn't particularly apply to Section 2 thereof-?
· A. I think I indicated a moment ago my doubt on that particular sub-section.
Q. (J\!Ir. Ferebee:) But that the general interpretation in
the community was that the entire section 507 was repealed 7
A. Yes.
The Court: How was it the police department was allowed to say, we will not issue permits to people under sixteen?
A. There's a separate section, 502, which was confined entirely to the question of permits, and the fact that the Uniform Act had a separate chapter or. act applying to permits.
The Court: Does the city section as to permits name the
age of sixteen Y
A. Yes, sir.
The Court: Read that.
A. Under Section 2-striking out the first part-''Provided
that no such permit shall be granted to .any person under the
age of sixteen years.''
The Court: That's under the permit section'
A. Under the permit section.
The Court: The other section, 507, says nobody shall-
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.
no child under the age of sixteen shall drive 7
page 37 ~ A. Yes. You see, Your Honor, 502 parallels in
.
theory the state operator's license law. Section
507 is on the same theory on the regulation of moving traffic,
and when the state adopted the uniform moving traffic law
we considered 507 was superseded. But since the state did
not adopt any act covering operators' licenses, we considered
that the city ordinance still covered the issuing of permits
and applying for permits in the City of Norfolk.
The Court: I understand you to say that the permit section didn't have anything to do with the age limit¥
Mr. White: Both of them have age limits.
A. (The witness:) That only applies to residents of the
City of ~orfolk.
The Court: So that non-residents of the city would not
be required to get a permit, and unless 507, Sub-Section 2;
is applicable, why he would not be bothered by that section ·r
A. That's right.
Mr. Ferebee: And 507 is the only defense pleaded in this
case.
Note : Copies of Sections 502 and 507 of the Norfolk City
Code of 1920, in their entirety, are filed with the evidence,
marked respectively "Plaintiff's Exhil>it E'' and "Defendant's Exhibit B".
page 38

~

CHARLES B. BORLAND,
a witness for the defense, after being duly sworn,
on oath testified as follows:

Examined by Mr. Herbert:
Q. Please state your name and occupation Y
A. Charles B. Borland. Director of Public Safety, City of
·Norfolk.
Q. You have been Director of Public Safety for the City
of Norfolk how many years Y
A. Since July 15, ·1922.
Q. As Director of Public Safety you have to do with the
regulation of automobile traffic in the City of Norfolk?
A ..Yes, that comes under my observation.
Q, Are you familiar with Section 507 of the City Code,
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Sub-Section 2, which provides that it shall be unlawful for~
persons under sixteen to drive on the streets of the cityY
A. Yes.
Q. When the Act was passed by the Norfolk City Council,
an ordinance passed paralleling the State Act of 1926, was any
provision made in there about the age of ~he drivers!
A. I don't think so.
The Court: In 1926?
Mr. Herbert: Yes, sir.
Q. (Mr. Herbert continuing:) Was your interpretation of
the Act and the part of this Code that it repealed, that it
repealed this Section 2 as .to the age of the. operator?
lVfr. White: I wish to object to that, on this ground. Mr.
Charles Borland is not an attorney, and not a
page .39 ~ judge as to the effect of an act. I think he should
be confined to saying what was the practice in his
department.. If he testifies as to the practice of the department it will be proper-otherwise I do not think so.
The Court: What' has the practice been, so far as you
know?
A. We interpret it, Sir, that Section 507, or parts of 507
that were in conflict with the state law •and the paralleling
of the state law by the city, .were rep.ealed. Section 2 was
still in force insofar as the age of the operator, requiring permit.

The Court: The Police Department figured that Section 2 ·
was in effect 7
A. We figured that no one under the age of sixteen would
be a:llowed to drive in the City of Norfolk without a permit,
and did not issue permits to anyone. under the age of sixteen,
on account of 502 and_ 507.
The Court: The automobile. law passed in 1926 paralleling
the state law had nothing to say as to a boy under sixteen getting a permit¥ Didn't have any age limit?
A. Had no age limit.
The Court: And so the department issuing permits would
take 507, Section 2, with the ordinance of 1926, and say a
person under sbdeen, could not have a permit?
-page 40 ~ A. That's right.
The Court: And they could not get· a permit under sixteen 7
A. Not under sixteen.
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· ~~r. White: There's a provision in 502 ·that permit isn't
going to be given-as long as 502 is in effect you don't
have to use 507 for that.
The· Court: But they coupled this ordinance paralleling the
state code with 507, Section 2, and say that that was still in
effect¥
1\Ir. White: Yes~ ~ir, hut Section 502 says that no person
under sixteen can get a driver's license-and consequently
you don't need 507 for that.
The Court: But I understand 502 to have been changed by ·
the new ordinance.
Mr. White: Not Section 502. The law as to drivers' permits under Section 502 was not changed in 1926 at all.
That always remained the sa.me.
The Court: Under the paralleling ordinance¥
Mr. White: Yes, sir. That did not attempt to go into
drivers' licenses at all.
The Court: .Some of you said that the section as of 1926
left out that provision as to minors under the age of sixteen.
Mr. White: Left out the provision that persons unde-r
sixteen couldn't operate automobiles in the City
page 41 ~ of Norfolk.
The Court: Had nothing· to say about that?
J.\llr. White: Nothing at all.
The Court : It had nothing to do with permits?
Mr. White: The law 1·egarding the obtaining of permits
was not attempted to be covered by the 1926 Act.
The Court: Act or ordinance?
J.\llr. White: Act or ordinance.
The Court : So we go back, then, to the provisions of the
Norfolk City Code of 19207
J.\llr. White: To find out about permits, and to find out
what age a person has to be in order to obtain a permit, because that permit law says that if you are a resident of the
City of Norfolk you can't drive a car unless you get a permit, and you can't get a permit unless you pass a test and
unless you are sixteen, and various other things. In other
words, the permit law is sufficient in itself.
The Court: And that was not changed at alU
Mr. White: No, sir.
The Court : And has not been changed Y
Mr. White: After this accident.
The Court: The Police Department has acted with the idea
that to. a person under sixteen a permit will not be gJ"anted '¥
Mr. vVhite: To a resident of the city.
page 42 ~ The Court: And a non-resident doesn't have to
have a permit f
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1\fr. White: Doesn't have to have a permit.
CROSS EXAMINED ..
By Mr. White:

.
Q. Colonel Borland, do you kno'v whether it has been the
practice with the Police Department to arrest and attempt to
have punished people who are under sixteen years of age wha
drive automobiles through the streets of the City of Norfolk?
A. If they are operating without a permit. The permit law
says ·that ypu can't stop the operator of an automobile to ascertain whether tpey have a permit. You can stop him for
some other violation' -'of· the law and then the officers ask if
they have a permit. If they haven't a permit, that charge is
placed against them.
..
Q. That permit is required only if people are residents of
th-e City of NorfolkY
A. Residents of the City of Norfolk.
Q. Has it been the practice of the Police Department to arrest and attempt tp punish people residing outside the City
of Norfolk who drive their automobiles through the streets
of Norfolk and who are under sixteen Y
·
A. They do not.
Q. That's since 1926 Y
A. Yes, that's up to the present time.
Q. That's been true all the time-before and
pag-e 43 ~ after 1926 Y
A. That's right.
Q. No change in the Police Department since Y
A. That's right.
Q. Th<! police regulations have been the same all the time'
A. That's right. Permits do not affect non-residents, regardless of age.
l\Ir. lierbert: And this section as to age. You evidently
considered both in operation Y
A. That's right.
·
JOHN D. CORBELL,
a witness for the defense, after being duly sworn, on oath
testified as follows:
Examined by Mr. Herbert:
Q. Please state your name?
·A. John D. Corbell.
Q. Your position.
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A. City Clerk.
Q. As City Clerk you have the duty of keeping the records
of the city?
A. Yes.
Q. Will you state from your records whether Section 507,
Sub-Section 2, as to age of operators, providing that it shall
be unlawful for any person under the age of sixteen to operate on the streets of the City of Norfolk any motor vehiclewhether that shows on your records as having been repealed 1
A. The records do not reveal that this particupage 44 ~ lar sub-section of Section 507 has been repealed.
Q. And it was in force up to the 1932 Acts Y
A. Yes, sir.
Mr. Herbert: T!J.at's all.
CROSS EXAMINED.
By Mr. Ferebee:
Q. You say your records do not show. You mean by express aetion of the City Council f
A. Yes, sir.
Q. You are not expressing any view as to whether or not it
may have been repealed by implication 1
A. I would like toQ. What is the generally accepted view, if you are familiar
with it, as to whether Section 507 in its entirety has been in
effect since the 1926 passage of the Uniform Motor Vehicle
Act in the city and State!
Mr. Herbert: He couldn't express his opinion on the one.
I don't see how he could on the other.·
Mr. Ferebee: Well, if he can't he can't.
The Court: I don't think he could.
Mr. Ferebee: . I withdraw the question. Is it the custom
in your office to mark repealed ordinances which have been
repealed by implication 1
A. Only upon instructions from the City Attorney. If
there's any question about it we ask the opinion of the Legal
Department and are guided solely by them.
page 45 ~ Q. You take it upon yourself to determine
whether a city ordinance has been repealed Y
A. Not unless the repealing ordinance <dearly sets that
out.
Mr. Herbert: And where the repealing ordinance, this Act
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of 1926, sets out it repeals or. chang;es any ordinance or
parts of ordinance, you mark that-and this one on age, you
didn't mark that t
·
A. No.
The Court thereupon adjourned for recess, and afterwards
·
·
reconvened.
The Court: All right, I think that under the three grounds
·
the policy does not cover.
Mr. Herbert: I move to strike out the plaintiff's evidence,
as not setting. forth any· case.
The Court: l.VIotion sustained.
l.VIr. White: We except, for the reasons which have been
set forth in the argument. to the introduction of the orainance.
The Court: I will tell the jury the evidence is stricken out
and that there is no evidence on which they can find a verdict
for the plaintiff.
The jury was recalled and returned to the Court Room.
The Court: Gentlemen, there have been certain.
of law which have been interposed by
counsel for the plaintiff, and the Court has considered all of these questionr' and has come to the conclusion
that there will be no evidence before the jury on which they
could find a verdict for the plaintiff. The jury will then retire to the room and find a verdict accordingly. ..
page 46
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The jury retired, and afterwards returned to the Court
Room, with the following verdict:
''The jury finds for the defendant.
· W. V. HART, Foreman."
page 47

t

After the verdict of the jury, and on the same
day thereof, the plaintiff moved the Court to set
aside the verfict of the jury and enter final judgment for
the plaintiff andjor gTant a new trial, on the grounds that the
same was contrary to the law and the evidence for the reasons
set forth at the trial and in particular because the violation
of the ordinance pleaded by the defendant was not shown to
be the proximate cause of the injury, that its violation was
not prohibited in the insurance policy, that the ordint;t.nce was
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uncops~tional and beyond the authority of the Council of
the.. Qity of Norfolk to enact, and that the .ordinance in ques~
tion had been superseded and repealed by subsequent state
and municipal legislation, and that such had been the practical interpretation ·of the municipal courts and authorities.

These motions the Court overruled and final judgment was
entered on the verdict in favor of the defendant on the 4th
day of January, 1933, to which action of the Court the plaintiff at the time duly accepted on the grounds above set forth.
I, Richard Mclhvaine, Judge, who presided at the trial in
the Court of Law and Chancery of the City of. Norfolk, Virginia, do certify that the foregoing is a true and correct copy·
and report of all the testimony, evidence and other incidents
of the trial in this cause, with the exceptions and obj~ctions
of the respective parties as therein set forth, and that it is
agreed by the plaintiff and defendant that in lieu of certifying copies of the said ·exhibits, the original .of said exhibits,
which for the purposes of said case are authenticated by my
signature, shall be transmitted by the Clerk of this
page 48 ~ Court to the Clerk of the Supreme Court of Ap-·
peals if requested by either party.
And I do further certify that the attorneys for the defendant had reasonable notice in writing. of the time and
place of tendering this report of the testimony and other incidents. of the trial.
· Given under my hand this 8th day of February, 1933, within
sixty (60) days from the time at which the judgment complained of was rendered.
RICHARD MciLWAINE,
Judge of the Court of Law and Ohancery of the
City of Norfolk, Virginia.
·
i·

A

Copy~Teste:

RICHARD MciLWAINE, Judge.
:Virginia:
In the Clerk's Office of the Court of Law and Chancery of
the City of Norfolk.
.
I, W. L. Prieur, Jr., Clerk of the Court of Law and Chancery
of the City of Norfolk, do hereby certify that the foregoing
and annexed is a. true transcript of the record in the suit of

-~----

N~ncy
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Nancy Coffin, an infant; etc·., plaintiff, vs. Phoenix Indemnity
Company, defendant, lately pending in said Coutt.
I further certify that the said copy was not made up and
completed until the defendant had had due notice of the making of the same, and the intention of the plaintiff to take
an appeal therein.
page 49 ~

Given under my hand this loth day of February,
1933.

W. L. PRIEUlt, JR., Clerk.
Fee for this record, $18.50.
IN THE
SUPRE~IE

COURT OF APPEALS OF VIRGINIA,
AT RICHMOND.

Nancy Coffiin, an infant, etc., Plaintiff in Error,
vs.
Phoenix Indemnity Company, Defendant in Error.
STIPULATION.
It is hereby stipulated and agreed that the original exhibits
introduced in the aforestyled cause need not be copied and
printed in the record to be prepared for the Supreme Court
of Appeals of Virginia, it being stipulated -that the original
exhibits may be con$idered without printing them.
NANCY COFFIN, an infant, etc.
By FEREBEE & WHITE,
By J. WALTER WHITE, p. q., Counsel.
PHOENIX INDEMNITY COMPANY,
By .EASTWOOD D. HERBERT, Counsel.

A Copy---!.Teste:
M. B. WATTS, C. C.
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