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IN THE

Supreme Court of Appeals of Virgjnia
AT RIGHl\iOND.

Record No. 1993

W. H. BOSvVELL, SHERIF~., OF NEW KENT COUNTY,
W. A. WILLEROY, vVALTER A. LUDLAM AND
L URETTA LUDLA~I, Petitioners,

W. T. LIP8COJ\IB, Defendant.

PETI!TION FOR APPEAL.

To the HO'Jwra,ble Justice of the Supreme Court of .Appeals of
Virginia:
.

Your petitioners, W. II. Boswell, Sheriff of New' Kent
County, W. A. Willeroy, Walter A. Ludlam, and Luretta
Ludlam, respectfully represent that they are aggrieved by
two decrees and an order, directing· an issue out of chancery, all entered by the Circuit Court of New l{ent County
on the lOth day of September, 1.937, in a certain suit pending
in said Court, wherein your petitioners were some of the defendants, and W. T. Lipscomb was complainant.
A duly authenticated transcript of the record is herewith
·submitted as a part of this petition.
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STATElVIENT OF FACTS.

The case at bar is a suit in chancery praying an injunction
which gre'v out of distress proceedings in the case of Walter
A. Ludlam.and Luretta Lucllmn v. W. T. Lipscomb, in the Circuit Court of New l(ent County, Virginia.
The Bill of Con1plaint in the case at bar refers to the distress proceedings by the short style of Ludlam v. Lipscomb,
and sets out that judg1nent was gotten against Lipscomb for
Four Hundred ($400.00) Dollars with interest on One Hundred and Fifty ($150.00) Dollars from July lst, 1936, until
paid, and on Two Hundred and Fifty ($250.00) Dollars from
November 15, 1936, until paid, costs, etc., and refers to practically everything clone in said distress case, and n1entions
briefly practically every paper in the said case, and asks
that many of them be considered as a part of the Chancery
proceedings without quoting tben1 or filing· them as exhibits
except two contracts which are filed as E·xhibits Nos. 1 and
2, and then asks that the said Chancery suit be n1ade a substitute for the distress proceeding, and that all questions and
matters therein be adjudicated in the said chancery cause.
Some of the defendants in the chancery cause filed their
answers and cross bill_ to the said bill of complaint which was
answered by J. F. and E. "\T. Lipscomb, and the said W. T.
Lipscomb also filed an ans,vcr and replication to the said
, cross bill, and in all of these the same course is pursued as
in the bill of complaint of referring generally to the papers
in the distress proceedings without :filing copies of any of
them as exhibits and also asking that the distress proc.eeding be n1erg·ecl in the chanc.ery proceedings and all questions
and matters in dispute in the distress proceedings be adjudicated in the chancery cause. In fact, the several n1atters are
so completely interwoven and interlocked throug-hout and the
chancery proceeding is so completely dependent upon what
took place in the distress case '~hich was prior to the chancery cause, that it will be practically impossible to pass upon
the questions raised in the chancery cause without knowing· the
facts in the distress case. In fact, the chancery cause calls for
a decision of the matters in dispute in the distress case without giving· the Court necessary and sufficient facts to make ai:t
intelligent decision.
Therefore, your petitioners ask leave to set out such facts
and quote such papers in the distress proceedings along· with
their facts in this petition as are necessary to a proper understanding· of the case at bar, as follows, to-wit:

W. I-I. Boswell, Sheriff, et al., v. W. T. Lipscomb.
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W. T. Lipscomb, the defendant in the case at bar, had
lived for a number of years on a larg-e farm in ICing William
County, which he had purchased subject to larg·e encumbrances, until the said fann was sold for debt s01netime in
1935, and soon thereafter the said Lipscon1b moyecl over into
the adjoining county of New l{ent, leaving of record in King
Willian1 County against himself, judgments, chattel mortgages, etc., aggreg·ating· around $50,000.00; by a writing dated
August 10, 1935, the said Lipscon1b leased another large farm
in ~New l{ent County, a few miles from the one he formerly
lived upon in ICing \Villiarn County, from vValter and Luretta Ludlam, who lived in Detroit, :Niichigau, and by the terms
of said lease, agreed to pay $500.00 per annum for the said
farm, to be paid as follows : $100.00 September 1st, 1935,
$150.00 July 1, 1936, and $250.00 November 15, 1936 ; when the
said Lipsco1nb left l(ing William County and n1oved into
New l{ent Countv he took with him considerable farm implements, team, and livestock; none of the judgments or other
liens of record in ICing vVilliam County were recorded or
docketed in New l{ent; before the expiration of the first year
(1936) of the lease the New l{ent farn1 'vas sold under a Fedel~al Land Bank n1ortgage and Lipscomb arranged to buy it
in at a hi~ bargain upon a long thne easy payment· plan,
putting it 1n the nanw of one of his sons; no payment was
ever made on the rent under tfie lease except the $100.00 paid
Septen1ber 1, 1935, in advance of possession; on January 13, ·
1937, a distress w·arrant was sworn out by Walter A. and
Luretta Ludlam against Lipscomb for $400.00 with interest
on $150.00 from ,July 1, 1936, until paid; and with lawful
interest on $250.00 fron1 November 15, 1936, until paid; on
January 20, 1937, the Sheriff levied under the distress warrant upon eight head of team, 1 Fordson Tractor and four
shoats; on J\farch 2, 1937, he made a second levy upon 1 lot
of shucked corn (about 20 lbs.), 12 bales of hay, 1 lot of
loose hay, 7 hogs, and 7 shoats; when the sheriff levied upon
the said property it was on the farn1 and in possession of
Lipscomb, but he clain10d the eight head of team, four shoats,
and Fordson Tractor levied upon ,January 20, 1937, were not
owned by him, but by one of his sons, whose name and whereabouts were not given, therefore, the Sheriff served on him,
\V. T. Lipscomb the notice following-:
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NOTICE.
To W. T. Lipscomb in person and also as agent of Claimant:
\Vhereas, I have heretofore levied upon certain property
in your possession, to-wit:
Eig·ht head of team, four shoats, one Fordson ·T.ractor,
the same being on what is known as Shamokin Farm in New
Kent ·County, Virginia, the said leyy being· for rent due on
a distress warrant in favor of "\Valter A. Ludlam and Luretta Ludlam.
Whereas, you have claimed that this property in your
possession as aforesaid does not belong to you, but is the
property of your son whose name or whereabouts you have
not disclosed :
Therefore, this is to notify yoti that unless you or the
person to whom you claim this property aforesaid belongs
shall prepare and deliver to n1e bond with good security ~s
provided by Section 6156 of the Code of Virginia at once,
that I shall proceed to execute the said distress and levy thereunder notwithstanding such claim as aforesaid.
rrhis notice will be served upon you personally and also
as agent of your son or whomsoe:ver you may claim to be
the owner thereof.

vV. H. B0SWELL,
Sheriff of New Kent County.
On the back of this notice is the Sheriff's return as follows: The within notice was executed lVIarch· 3, 1937, in New
!(ent ~County, Virginia, by going to the usual place of abode
of W. T. Lipscomb, and he not being at home, I delivered a
true copy of the within notice to his wife, a member of the
family over sixteen years of age, and explained to her the
purport of it.
W. H. B·OSWELL, Sheriff.
The distress proceedings 'vere reg·ular and the defendant,
Lipscomb filed and made his defense under the affidavit following:

W. H. Boswell, Sheriff, et al., v. W. T. Lipscomb.
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Virginia:
In the Circuit Court of Ne'v Kent County.
W ~Iter A. Ludlam and Luretta Ludlam, Plaintiffs"

v.

W. T. Lipscomb, Defendant.
AFFIDAVIT

~ND

DEFENSE.

Now comes W. T. Lipscomb, defendant here~n, and says
that certain property in his possession has been levied on
under a warrant of distress, that he is unable to give bond
required under Section 6518 of the Code, and that he has a
valid defense under Section 6522 of the Code; and that as provided under Section 6519 of the Code he wishes the property so levied on to ren1ain in his possession at his risk, and
asks that the Court pass upon the same.

Vv.

T.

LIPSCO~IB.

State of Virginia,
City of Richmond, to-wit:
Before me, William C. ~filler, Jr., a Commissioner in Chancery for the Circuit Court of the City of Richmond, came
W. T. Lipscomb, whose name is signed above, who after being
duly sworn, made oath that he is familiar with the above statement and that they are trne to the best of his knowledge and
belief.
Given under my hand this 27th day of January, 1937.
vV~L C. MILLER,
Commissioner in Chancery.

This affidavit sets out that V/. T. Lipscomb is unable
to give the bond required by Section 6518 of the Code and
that he has a valid defense under Section 6522 of the Code
and wishes to retain possession of the property levied upon
at his risk. At the hearing of the case on May 3, 1937, prac- .
tically the sole defense made was that most of the property
levied upon, under the distress warrant was not the property of W. T. Lipscomb, but belonged to J. F. and E. V.
Lipscomb, a son and brother of W. T. Lipscomb, and the
said J. F. and E. V. Lipscomb joined in this defense. This
was' substantially the whole defense made. Practically the
entire day was given to hearing witnesses for the defense.

Supre1ne Court of Appeals of Virginia
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This affidavit nowhere intin1ates that J. F. or E. V. Lipsconlb or anyone else, clain1ed any interest in any of the
property levied upon in possession of \V. T. Lipscomb.
At the trial the plaintiffs produced no evidence, but relied upon a brief statement of agreed facts and upon this
rested their case.
The defendant introduced a number of witnesses at the
trial.
The distress proceedings cante on to be heard ~fay 3,
1937, both sides waived trial by a jury and sub1nitted the
whole case to the Court and the order following was entered:
Virginia:
In the Circuit Court for the County of New Kent.
Walter A. Ludla1n and .Luretta Ludlam

v.
W. T. Lipscomb.

COURT ORDER.
This day came the plaintiffs by their attorney and likewise the defendant by his attorney, and the jury being ·waived,
and all 1natters of law and fact having been subn1itted to the
Judge of this Court upon certain agreed facts in writing and
filed with the papers herein, and upon the testimony of witnesses in open Court, and the Court having maturely considered the law as applicable to the certain agreed facts, and
the testimony of the witnesses being· of the opinion that the
defendant cannot set off against the 1noney due for rent the
cost of repairs to the premises, both consider that the plaintiffs recover against the defendant the sn1n of $150.00 with
6% interest thereon from July 1st, 1936, and the further sum
of $250.00 with interest thereon from November 15th, 1936,
until paid, and their costs in this behalf expended, and the
Court doth further order the Sheriff of New Kent County to
proceed forthwith to take into his possession and to advertise and sell the property levied on under the distress warrant in this case, or so n1nch thereof as is necessary to satisfy the judgment or order of the Court herein, and W. T.
Lipscomb by counsel excepted to the ruling of the Court and
the proceedings hereunder are stayed for a period of ninety
days provided the· said W. T. Lipscomb or someone. for him execute bond before the Clerk of this Court within five days

W. H. Boswell, Sheriff, et al., v.

vV.

T. Lipscomb.
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in the penalty of $500.00 conditioned according· to law, and
with surety approved by this Court.
Enter this

~Iay

3, 1937-.

F. A., Judge.
On some later day the affidavit following 'vas
State of Virginia,
County of

fil~d:

, to-wit:

This day before me,
, a Notary
Public in and for
, State of Virginia, appeared W. T. Lipscomb, who being duly sworn, deposes and
says as follows :
That a levy of distress has been made by the Sheriff of
New l(ent County, Virginia, on certain personal property located on his premises, nan1ely, one Oliver threshing machine,
four 1nules called Polly, Alice, Buella and George, and one
horse called Lady, a 1nare. That he claims no interest in
the foregoing· personal property and that J. F. Lipscomb is
the owner thereof, and that he does not collude with the said
J. F. Lipscon1b, and -is ready to dispose of the property above
described as the Court nmy direct.

, a Notary PubSworn to before 1ne,
State of Virginia, in
lie in and for
and State aforesaid tpir
mv
day of
' 1937.
l\fy comn1ission expires
Notary Public.
The date of this affidavit cannot be given, neither the date
of filing as it has been lost out of tl1e Court papers, but the
body of it is quoted fr01n a copy furnished counsel for the
Ludlams by counsel for Lipscomb before the date was filled
in and before .filing. This was probably filed May 11, 1937,
the same day motion was made for leave to file petitions and
order entered.

Supreme Court of Appeals of Virgiirla
On May 11, 1937, the following order 'vas entered:
Virginia:
'

In the Circuit Court of New Kent County.
Walter .A. Ludlam· and Luretta Ludlam, Plaintiffs,

v.

W. T. Lipscomb, Defendant.

OR:DER.
'This day came J. F. Lipscon1b and E. V. Lipscomb, by their
attorney, and, with the leaye of Court, filed their separate
statements and petitions in th~s case, claiming certain of
the property levied upon under a distress warrant as set
forth in said petitions, and in order to avoid multiplicity,
prayed that they be heard together and jointly, and the
Sheriff is directed not to sell the property claimed 'in the petitions until the Court passes upon the ownership and rights
of the parties to said property.
Enter this.
l\{ay 11, 1937.
FR.ANK

AR~1ISTE-AD,

Judge.

- ~The entering· of this order was earnestly opposed by counsel for the Ludlams upon the grounds following :
(1st) That at the trial of the distress proceedings on ~fay
3rd, 1937, when the order heretofore quoted was entered,
the principal defense made was that the property upon which
the distress warrant was levied, or the principal part thereof, belonged to J. F. Lipscomb and E. V. Lipscomb, both of
whom were present at the trial and spent almost the entire
day in useless efforts to prove their ownership of the said
property, in which they failed completely, and the Court entered the order above quoted, on the said 3rd of May, 1937,
and, therefore, the said J. F. and E. V. Lipscomb have had
one full and fair trial as to their claim of ownership of the
said property and lost.
-(2nd). That on March 3rd, 1937, the notice required under
Section 6156 of the Code of Virginia was duly given by the
Sheriff of New l{ent County and served upon W. T. Lipscomb (in whose possession all property levied upon was

W. H. Boswell, Sheriff, et al., v. W. T. Lipscomb.
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found, and who clain1ed not to be the owner, but did not disclose the owner except to say that one of his sons owned
some of it) and as 1nore than 30 days had elapsed since the
service of the said notice on ~{arch 3, 1937, and no effort had
been made to comply with the requirements of said statute,
the property levied upbn is (in the words of the statute)
''conclusively presumed to be the property of the party in
possession''. Therefore, this •'conclusiv:e presumption'' forever precluded all person~ from making claim thereafter.
But the Court entered the said Order above quoted over
the objection of said counsel and permitted the said J. F. Lipscomb and the said E. V. Lipsc01nb (being son and brother
of said W. T. Lipscomb) to file their said petitions, by the
said order entered ~{ay 11, 1937, 'which was 69 days after the
aforesaid notice had been served under said Section 6156 of
the Code of ·virginia.
The said petitions are in the following words and figures,
to-wit:
Virginia:
In the Circuit Court of New l{ent County.
Walter A. Ludla1n and Luretta Ludlam, Plaintiffs,

v.

J. F. Lipscomb, Defendant.
PETITION AND STATE}.IIEN·T.
Now comes J. F. Lipscomb and says that he is informed
that heretofore there was issued a warrant of distress for
rent in favor of Walter A. Ludlam and Luretta Ludlam
against W. T. Lip,scomb: that the Sheriff of New l{ent County
in execution thereof went on those premises kno,vn as Shamokin Farm, and there levied on certain personal property, in.cluding· four mules called Polly, Buella, Alice and George, one
mare called Lady. and one Oliver Threshing 1\tlachine.
~hat the property specified ·and described above is the
property of your petitioner, personally and solely, and that
the said W. T. Lipscomb has not any interest or title therein.
That your petitioner became the owner of the aforesaid
property under the following· circumstances, to-wit: That in
September, 1934, the Oliver Farm Equipment Sales Company took action against W. T. Lipscomb on his certain notes
held by said Company secured by a chatteJ mortgage on an
Oliver Threshing Machine, 1\ticCormick Deering Tractor, two
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horses and eight mules, which ·included the property no'v
nan1ed and claiined by your petitioner; that the said Company took judg1nent against ,V. T. Lipsco1ilb and instituted
foreclosure proceedings under its chattel ntortgage; that your
petitioner rented a fann in I{ing 'Villimn County, Virginia,
and having need of such property and equipn1ent as set forth
above offered to buy the san1e front vV. T. Lipscon1b; in pursuance of which your petitioner agreed to purchase said property, and vV. T. Lipsc01nb n1ade a bill of sale to your petitioner whereby the property was sold to your petitioner, he
paying to Yv. T. Lipscon1b $200.00 cash and paying· to Oliver
Farn1 Equipn1ent Sales Con1pany the balance due on notes
in the a1nount of $750.00 plus interest, attorneys' fees and
costs of Court, and the said Con1pany assigned its chattel
mortgag·e to your petitione1;, whereupon the property aforesai_d becan1e the sole and personal property of your petitioner.
That of the property aforesaid your petitioner still owns
the four 1nules, one ntare and Olive!' Threshing 1t1:achine as
described above.
That in Septmnber, 1936, your petitioner was offered a job
in Riclunond which he decided to accept, but not wishing to
dispose of the balance of his property he made arrangements
with ,V. T. Lipsco1nb to keep his stock for him, n1akiilg reasonable use of them for their keep and for the storage of his
Thresher.
That your petitioner is further infonned that on ]\fay 3rd,
1937, this Court heard evidence in the case of Ludlan1 v. Lipsconlb and did enter a judg1nent in· favor of the plaintiffs
and ordered the property levied upon to be sold, including
the property of your petitioner; that your petitioner has not
been legally served with notice of the pendency of the proceedings, although he is informed that an affidavit disclahning ownership of the property was filed by the said W. T.
Lipscon1b ,as provided by law; that he was not made a party
defendant to the aforesaid suit nor given the opportunity
to be heard.
Wherefore, your petitioner asks the Court that he may
be made a party defendant to the said case, that the Court
set aside so much of its judgnlent as orders tlie sale of" his
property, and that he n1ay be allowed to appear and defend
his interest in a ne·w trial; all of which he stands ready, able
and willing to sustain and prove.

J. F. LIPSCO}IB.
0

W. H. Boswell, Sheliff, et al., v. \V. T. Lipscomb.
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Virginia:
In the Circuit Court of New Kent County.
Walter A. Ludlam and Luretta Ludlam, Plaintiffs,

v.

E. V. Lipscomb, Defendant.
PETITION AND STATElVIENT.
Now comes E. V. Lipscmnb and says that he is informed
that heretofore there was issued a warrant of distress for
rent in favor of vValter A. Ludla1n and Luretta Ludlam
against W. T. Lipsco1nb; that the Sheriff of New Kent County
in execution .thereof went on those pren1ises known as
Shan1okiu Farm, and there levied on certain personal property, including three horses called Fannie, Bob land Charley.
That the property specified and described above is the
property of your petitioner, personally_ and solely, and that
the said \V. T. Lipsc01ub has not any interest or title therein.
That your petitioner becmne the o'vner of the aforesaid
property under the following circun1stances, to-wit:
That your petitioner in 1935 was· living on his father's
farrn in ICing· Willian1 County, and helping him to work the
same and that having- need of stock to 'vork the said fa1m
he secured those horses called Charley and Bob from one
P. H. Lipsc01nb. 'fhat in lVIarch, 1935, your petitioner's
father, Nelson Lipscon1b, died, leaving to your petitioner a
mule which your petitioner exchanged for that horse called
Fannie, all of which horses he clahns as his sole and personal property.
That having no other place to keep said horses after the
death of his father he had them on that farm known as
Shmnokiu, in New .Kent County, Virginia, at which place
the same were levied on under a warrant of distress for
rent due by W. T. Lipscon1b.
That your petitioner is further inforn1ed that on l\Jiay 3rd,
1937, this Court heard .evidence in the matter and did enter a
judg·1nent in favor of the plaintiffs and ordered the property
levied upon to be sold, including the property of your petitioner; that your petitioner has not been legally served with
notice of the pendency 9f the proceedings, although he is
inforn1ed that an affidavit disclain1ing ownership of the property was filed by the said W. T. Lipscomb as provicled. by
law; that he was not made a party defendant to the aforesaid suit nor given the opportunity to be heard.

l~

Supreme Court of Appeals of Virginia

Wherefore, your petitioner asks the 'Court that he may
be made a party defendant to the said case, that the Court
set aside so much of its judgment as orders the sale of his
property, and that he may be allowed to appear and defend
his interest in a new trial; all of which he stands ready, able
and willing to sustain and prove.
E. V.

LIPSCO~IB.

On May 19, 1937, another order was entered in the said distress proceedings of Ludlan1 v. Lipsco1nb in the following
words and figures, to-wit:
.
Virginia:
In the Circuit Court for the County of N e'w l{ent.
Walter A. Ludlam and Luretta Ludlam

v.
W. T. Lipscomb.

COURT ORDER.
This day came the plaintiffs by their attorney and moved
the Court to enter an order directing the Sheriff. of New
Kent County to proceed forthwith to take possession of and
sell under the execution and levy heretofore made in this
case, all property mentioned in the said levy except such as
is claimed by E. V. Lipscomb and J. F. Lipscomb in their
petitions filed in the Circuit Court of New l{ent County, Virginia.
·
·
Upon consideration whereof, the Gourt doth hereby order
and direct the said .Sheriff of New Kent County to proceed
forthwith to take possession of and sell all property levied on
heretofore under the disti·ess warrant in this case after advertising the same according to law, except that which is
claimed and mentioned in the petitions of E. V. Lipscomb and
J. F. Lipscomb aforesaid.
I ask for this order.
W. A. WILLEROY, p. q.
I have seen this.
CLAY CREiNSHAW, p. d.

Enter this May 19, 1937.
FRANK

AR~fiSTEAD,

Judge.

W. H. Boswell, Sheriff, et al., v. W. T. Lipscomb.
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On 1\{ay 3, 1937, at ~ew J{ent Court after the distress
proceedings were had and decided against W. T. Lipscomb,
counse1 for the said Lipscon1b asked counsel for petitioners
if he could not arrange some way by which Lipscomb could '
continue work on his crops and said that if his team and farm
implements were taken at that season of the year he (Lipscomb) would lose his entire crop. Counsel for petitioners replied that he ,\rould be pleased to show the opposing counsel
any courtesy possible, but did not see what he could do to
help Lipscomb, knowing the kind of a man he was.
After the order was entered 1\fay 11th, 1937, allowing J. F.
and E. V. Lipscomb to file petitions and claim ownership of
a large part of the property levied upon under the distress
proceedings, counsel knew it would be some months before
the case ;would be tried again and proposed a plan which
he thought would be to the interest of all concerned and particularly to Lipscomb, which would allow Lipscomb to keep
his team and implements and at the same time do certain
work 'vhich, if done in accordance \vith the agreements later
entered into, would have given petitioner's counsel ample
money to pay off the judgment against Lipscomb and relieve
him of the distress levy in full. Lipscomb readily and gladly
accepted the proposition and must have realized it afforded
him an easy means of relieving himself of the judgment and
levy. This resulted in the two contracts dated May 18, 1937,
and May 19, 1937, both of which are filed as a part of the
Bill of Complaint in the instant case, and are to be found in
the transcript of record on pages 8-15.
Among· other things the said contracts provided that the
proceedings in the distress case of Ludlam v. Lipscomb
should stand in abeyance and remain in statu quo as long
as Lipscomb was properly carrying out and performing· his
part of same, but if he failed to do so, then the said Ludlams
should proceed with the said case as if there had been no
break or interruption in same; that the said contract was
an entirety, and that if the said Lipscomb did not carry out
the entire contract that he should receive no compensation
whatever for what he did do.
The said Lipscomb wholly failed and refused to carry out
his contracts with the said petitioners which are copied in the
record on pag·es 8-15 as part of the bill of complaint, and als~
disposed of property which had been levied upon by the
:Sheriff, which was in violation of the said agreements. Consequently, your petitioners, by their Counsel, notified the
said W. T. Lipscon1b that they would proceed to prosecute the pending distress proceedings and also notified the
Sheriff to proceed to sell the property levied upon and not
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clahncd by J. F. and E. V. Lipscomb and when he called to
get it found W. ·T. Lipscomb had disposed of all of it.
At, or about this point, the Bill of Con1plaint in the case at
bar was prepared and Judge Arn1istead of the New Kent
Court being away on vacation, application was made to
Judge Frank T. Sutton, Jr., of the Law & Equity Court of
Richmond, Part II, for an injunction order which was g-ranted
on August 20, 1937, to bec01ne effective when vV. T. Lipscomb should give bond in the sun1 of $500.00 with approved
surety. This decree was giycn to \\r. T. Lipscornb who went
to the Clerk of the Circuit Court of New l{ent with it and
told hin1 he did not want to file it and he never has done so.
In the distress proceedings he had n1ade oath he could not
give bond under Section 6518, Code of Virginia, and asked
that the property levied upon be allowed to "rmnain in his
possession". Now he is unable to g-ive a $500.00 bond and
get the benefit of his injunction order, and for this reason
refuses to file his injunction order.
Brief summary of facts, n1ost of which appear conclusively
frorn the records :
(1) vV. T. Lipscomb had recently left l{ing William County,
leaving judgment and other debts of record against him of
around $50,000.00.
(2) He went into the adjoining county of New !Cent and
leased a large farn1 for $500.00 per year and never paid a
dollar of the rent except the $100.00 required in advance.
(3) Before the end of the first year of the lease th~ rented
farn1 'vas sold under a n1ortgage and W. T. Lipscomb arranged to buy it under a slow payment plan and put it in the
nan1e of one of his sons, W. T. Lipscomb, ,Jr. (R., p. 51, at
top of page).
( 4) Considerable property in possession of V\T. T. Lipscomb was levied upon by the Sheriff of New l{ent County
under distress for rent on January 20, 1937, and Lipscomb
clahned at this time that the property levied upon belonged to
one of his sons without giving his natne or whereabouts.
(5) On ~larch 3rd, 1937, notice was served upon Lipscomb
by the Sheriff of New l{ent County under Section 6156 of
the Code of Virginia. ·
(6) Lipscomb filed an affidavit that he was unable to give
bond under Section 6518 of the Code of Virginia.
(7) Sixty-one days after notice had been served under Section 6156 of the Code of Virginia (1\Iay 3) the distress proceedings 'vere tried before the judge, all parties waiving a
jury.

W. H. Boswell, Sheriff, et al., v.

vV.
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(8) J. F. Lipscomb and E. V. Lipscomb appeared at this
trial and claimed the most of the property levied upon and
after a full and fair hearing, lost.
(9) On 1\Iay 11th (69 days after notice under Section 6156
of the Code) J. F. and E. V. Lipsco1nb are allowed to file
petitions clain1ing again to be the owners of most of the property levied upon, and in said petitions ask for .a trial by
jury.
(10) J. F. Lipscomb is a son of W. T. Lipscomb and E. V.
Lipsc·omb is a brother of \\7• T. Lipscomb.
(11) .No attempt was ever n1ade by any of these, or anyone else, to comply with the requirements of the statute after
the notice served l\farch 3rd, 1937.
(12) After an injunction order is gTanted Lipscomb being
unable to give a sn1all bond for $500.00, refuses to file the
order with the papers in his cause and still withholds same
from the record in the cause.
(13) After bringing a chancery suit Lipscomb asks for
issues out of chanc.ery in order that he may get away from
an impartial judicious tribunal and hope for luck through
the ignorance of a jury.
(14) J. F. and E. V. Lipscomb, son and brother of vV. T.
Lipscomb, made no effort to claim any of the property levied
upon until after they were precluded frmn doing so by law
and when a chancery suit was brought by W. T. Lipscomb,
they do not corue in voluntarily as plaintiffs or claimants, but
have to be forced in as defendants by W. T. Lipscomb, the
father of one and brother of the other.
(15) Chattel mortgages, assignments, etc., put in evidence
by W. T. Lipscomb (R.. , pp. 4G-50) sho\v that for several years
before he left l{ing vVillian1 County he was putting his property in the names of his sons and brother.
.
(16) It conclusively appears from most of the evidence
and pleadings in this matter that over a period of several
years the sarne property has continued in possession of W. T.
Lipscomb and he has used it as his own, althoug·h claimed
by his immediate farnily and relatives, and none of these papers were recorded or docketed when taken to New Kent
County.

FIRST ASSIGNl\tfENT OF ERROR.
The Court erred by entering the decree of September 10,
1937, directing· issues out of chancery upon the affidavit :filed.
I

I

I
I
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ARGUMENT.

This error is so apparent that argument and citation of
authorities are hardly necessary. The Court entered the
order directing issues out of ~hancery and empanelled a
jury to try these issues solely upon the affidavit of the attorney for the complainant that in his opinion ''the case will
be rendered doubtful by the conflicting- evidence * * * and
that he believes * * * an issue out of chancery should be
granted" (R., p. 35). To direct issues out of chancery upon
such terms would result in depriving chancery courts of jurisdiction in every cause where an attorney wanted to evade
the legal knowledge, judgment, and sound discretion of a
court of equity and hope for luck through the ignorance,
prejudice, and what not, of a jury. It would be to substitute
the wish of the attorney for the discretion of the Judge vested
in him by law.
The result in the instant cause illustrates the impropriety
of such proceeding as follows: There was so little conflict
in the evidence that the Judge took one of the three issues
from the jury and decided it himself before the jury retired
to consider its verdict. Another issue upon which the jury
said nothing was decided against the appellee by the Judge.
The other issue and the only one upon which the jury passed
was decided completely contrary to the evidence submitted,
as a careful examination of said evidence will reveal.
~Iany authorities could be cited to sustain this contention,
but we feel it will only be necessary to refer to Stevens v.
Duckett, 107 Virginia, p. 17.
I

SECOND ASSIGNMENT OF ERROR.
The Court erred in submittin$ the issue following:" (first}
whether the contract dated l\'lay 18, 1937, between W. T.
Lipscomb of the first part, and ""'T· A. Willeroy, Walter A.
Ludlam .and Luretta Ludlam of the second part, was breached
by the said W. T. Lip~comb or by vV. A. Willeroy personally
and on behalf of Walter A. Ludlam and Luretta Ludlam'', to
the jury.

ARGUMENT.
This was not a sing·le issue of fact such as should be submitted to a jury out of chancery, but. was the submission of
the entire case, all questions of law and fact. It also submitted the construction of the entire contract which 'vas long
and complicated to the jury. and pre-supposed that it had been
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''breached'' by one party or the other, and called upon the
jury to say which one.
THIRD ASSIGNMENT OF ERR.OR.
The Court erred in subn1itting issue No. 2 (R., p. 34) as
to the ownership' of certain property.
ARGUMENT.
This was· error for two reasons:
(1) J. F. and E. V. Lipsco:riib had made claim to this property and had a full and fair hearing· upon their claims in the
distress proceeding on :Nlay 3, 1937, and lost, and for this
reason were not entitled to another hearing.
(2) Notice had been duly served under Sectidn 6156 of the
Code of Virginia; more than 30 days had passed; neither
J. F. or E. V. Lipscomb had pursued the course directed by
statute in such cases, and, therefore, they were forever precluded from making any claim even if they had not tried
out their claims, as they did, in the distress proceedings on
May 3, 1937, and at this late day they cannot even offer evidence to sustain a claim of title to the said property because
under the statute (Code 6156) it is "conclusively presu,med to
be the property of the party in possession". (Italics supplied.)

FOURTH ASSIGNMENT :OF ERROR.
The Court erred by allowing any evidence to be introduced
in support of the claim of J. F. or E. V. Lipscon1b to any
part of the property levied upon in the distress proceedings.
AR,GUMENT.
This was error, first, because the· property was in possession of ,V. T. Lipscomb when levied upon and according to
admissions in the pleadings, in the distress case as 'vell as
the chancery case, on the part of ,V. T., J. F. and E. V. Lipscomb, and also according· to their own evidence, had been in
his possession for a long time prior thereto. 'Vhen levy was
made W. T. Lipscomb clailned some of this property belonged
to one of his sons 'vithout saying· which one or where he
lived, consequently notice was served upon W. T. Lipscomb
in accordance with.Section 6156 of the Code of Virginia, and
no one attempted to comply 'vith the requirements of the
statute in such cases within thirty days fron1 service of such
notice, and, therefore, it js "conclusively presumed" by law
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that the property belonged to \V. T. Lipscomb and no evidence could then be offered to contradict a conclusive pre-.
sumption of law. At no time since the service of said notice
under Section 6156 of the Code of Virg·inia have any of these
parties, or anyone else, atten1ptcd to cmnply witb the provisions of the law under Section 6156 aforesaid.
This was error because, second, while these parties made
no attmnpt to clain1 this property or any part of it in accordance with Section ()156. either because they could not give,
or were not willing- to give, the bond there required, but after
the expiration of thirty days' notice given under Section
6156, nan1ely, on 1\iay 3rd, 1937, both J. F. and E. V. Lipscmnb joined in the distress case and clabned the property in
question, and had a full, fair, all-clay hearing on their claim
and lost. llaving refused to take advantage of the provisions
of the statute when notice 'vas served upon W. T. Lipscon1b
under Section 6156 within the thirty days allowed, they were ·
not entitled to 1nake any clahn to the property in question,
but, notwithstanding· this, the Court below gave them a full
and fair hearing- in the distress proceedings and decided the
case against them. ,Now they are asking for another hearing· in chancery, but to be referred back to a jury. It is evident they are doubly precluded from offering any evidence
to sustain their contention, first by the notice served under
. Section 6156 of the Code, and second, because they have already chosen one n1ethocl of procedure and proceeded to final
hearing. Where several different n1odes of procedure are
open to litigants and they have elected to pursue a certain
course, they cannot then proceed over in one of the other
methods which could have been selected originally.
A. number of witnesses were per1nitted to testify on this
point over the objections and exceptions of petitioners as the
record show·s in a number of places.
FIFTH ASSIGNME.NT OF ERROR.
The Court erred by adn1itting· in evidence the chattel mortgages and other papers appearing in the record, pages 46-50,
over the objections and exceptions of counsel for petitioners.
ARGUl\tiENT.

This evidence was improper for the following· reasons:
(1} The evidence was irrelevant because under the circumstances of the case they appear to be arrangements within
the family to defraud creditors.
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(2) Because none of these papers had been docketed or
recorded in New J{ent County to which the property had been
removed.
(3) All evidence had been conclusively cut off by the notice
served under Section 6156 of the Code, and
( 4) The parties having elected to proceed in one of several ways provided and lost, cannot now proceed in some
other manner.
All of these several papers were offered in evidence and
rejected by the Court in the trial of the distress case, May
3, 1937, then allowed in the chancery proceeding September
10, 1937.
· It is true the Court :finally took from the jury the issue
involving the ownership of the property and decided it was all
liable to the levy, thus showing it should never have been
submitted, but the admission of all this improper evidence
may have burdened and prejudiced the n1inds of tl1e jury
to such an extent that taking· the issue from them at this late
l1our aggTavated, rather than relieved the situation.
SIXTI-I ASSIGNlVIENT OF ERROR.
It was error to refuse to let the Sheriff testify that W. T.
Lipscomb had disposed of certain property levied upon and
not included in that which was claimed by J. F. and E. V.
Lipscomb.
·
ARGU~iENT.

Under the two agreements dated 1\tiay 18 and 19, 1937, re' spectively, and filed as Exhibits No. 1 and No. 2 with the
Bill in Chancery (R., pp. 8-15), W. T. Lipscomb had agreed
that everything in connection with this matter should remain
in stat~u, q'ltO until he (W. T. Lipscon1b) had fully performed
his contract and that the said contract was an entirety and
if he (VV: T. Lipscomb) failed to perform any part of it, h~
should receive no consideration 01' con1pens'ation whatever.
Therefore, if during this time Vv. T. Lipscomb disposed of
property levied upon, by his own act, he destroyed the status
quo and thus committed gTave violation of his said agree.ments.
·
SEVENT·H

ASSIGN~iENT

OF ERROR.

The Court erred in refusing to sustain the motion of petitioners' ~ounsel to set aside the verdice because contrary
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to the law and the evidence and 'vithout evidence to support
it, and t9 enter. up a judgment non obstante v.eredicto for
the defendants.
EIGHTH ASSIGNl\tiENT OF ERROR.
The Court erred in refusing to sustain the motion of counsel for petitioners to set aside the verdict of the jury because
contrary to the law and the evidence and without evidence
to support it, and grant a new trial.
ARGUMENT.
As the same comments are applicable to assignments of
errors seven and eight, they will be treated together.
The verdict was contrary to law because no lawful g-rounds
were .ever laid for an issue out of chancery. This point has
been treated ~n the argument of the :first assignment of error,
and will not be dealt with further here.
Ag·ain, the verdict was contrary to law, .because the sole
issue the jury passed upon was not a proper issue out of
cl;tancery referring· a sing·le issue of fact to the jury, but was
the submission of the whole case, both law· and facts, that it
presupposed that the contract had been breached and called
upon the jury to say who had done this and that this so-call_ed
issue as submitted called upon the jury to construe. the entire
contract which is long· and complex.
The verdict was contrarv to the -evidence which consisted
of considerable written evidence, and a number of witneses .
. As the jury passed only upon one of the issues, it will only
be :q.ecessary to consider the evidence bearing upon same.

PLAINTIFF'S EVIDENCE.
Two written agTeements are offered by the Plaintiff, W. T.
Lipscomb, and are made exhibits with his bill (R., pp. 8-15).
Among . other things they provide:

EXHIBIT

w.·

T. L. NO. 1.

(1) Lipscomb is to do certain work.
(2) He is to begin not later than ~Ionday, May 24, 1937,
and finish planting not later than June 5, 1937, sooner if
·possible.
{3) Land to be well plowed and harrowed two ways.
(4) Specifies 'how crop to be worked.
( 5) Sets out how crop to be harvested.

W. H. Boswell, Sheriff, etal., v. W. T. I...ipscon1b.

21

(8) Provides several acres to be cultivated in trucks alld
vegetables, ,etc.
(13) Requires W. T. Lipscomb to perform all under this
agreement in "accordance with 'methods of good farnting and
good manage1nent, ~tsing good h~tsbandt·y abo~tt the .cw1ne· .
thro~(,ghout". (Italics supplied.)
(16) "This contt·act is an ent·i·rety" and if not fully performed vV. T. Lipscomb is to "rece~ive no 'co1npensation· or
consideration fo'l· the part of the ~vork ~vhich has been 1Jerfonned". (Italics supplied.)
(17) "The considerat~ion to be paid is an enti1·ety."
EXI-IIBIT W. ·T. L. NO. 2.
This provides that the case of Ludlam v. Lipscomb "shall
be continued from. ti-me to time ancl rentavn~ in statu quo in
all t·espects fot· the purpose of perntitting the said W. T)
Lipscomb to perfor~m an(l exr-cute the aforesaid agreement
on his tJart, and as lon,q as the 8aid Lipscomb shall faithfully
proceed to perforrn and ·execute t]:be sa1ne".
Lt is nowhere claimed that ,V. A.. Willeroy personally or
as attorney for the Ludlams did not fully perform all required of them by these agreements.
W. T. Lipscomb is complainant, contending he has fully
performed his obligations under the said agTeements, therefore, the burden is on him to establish this by a preponderance of the evidence and furthermore, the order directing the
issue also places the burden upon him.
He has completely failed to carry this burden as careful .
· consideration of the evidence shows :
His principal witnesses are himself, J. F. Lipscomb, his
son, and E. V. Lipscomb, his brother. One can scarcely read
the evidence and pleadings in this case without concluding
that these three had been conspiring together for several
years to help ""\¥". T. Lipscmnb defraud his creditors. On the
issue involved they testify as follows·:
E .. V. LIPSCOl\1B: I am a brother of W. T. Lipscomb. I
workP.d a day and a piece with four team and two disks in
thP. corn and on Thursday, ,July 15. l\!Ir._Willeroy stopped me.
I thought it was all right to work the corn, didn't sP.e anything wrong with it. In some places the corn was up to my
shouldP.rs, but most of it was not so high .(R., p. 44).
'\V. T. LIP.SCOlVIB. I started on this work on Monday,
l\1ay 24, 1.937 (R., p. 45) (this was the very last day's delay
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allowed under the contract) and finished planting what land
had beAn prP.pared on .June 5. (The last day allowed under
the contract to complete all planting). The ground got too
hard to plow so I stoppP.d and took team and implements
home. I don't remember when I started again, but it was
late in .June, I thhik the last part of the corn 'vas planted
near the last of June (tho contract required this be done
not later than .TunP. 5). It was around six acres. The first
part of the land prepared and planted was put in as nice
as any I ever saw (R., p. 45).
On July 15th, l\1r. "\Ville roy ordered me to stop working
corn it was as pretty as any I ever saw. Some of it was up
to n1v shoulders, but 1nost of it was·Inuch s1naller and it was
all r1g·ht to 'vork it with disks (R., p. 45).

J. F. LIP.SC01v£.B (R., p. 52). I am a son of W. T. Lipscomb,
and also one of the defendants in this cause. 1Vas working
in Richmond at this time, but had farn1ed in IGng \V'illiam.
It should be emphasized tJ1at not one of these three highly
interested witnesses testified that the work had been perfornled according to good farming and good husbandry
throug·hout as requirP-d by the contract. The most that they
do is to give it as their opinion that it would have been all
right to work the corn with disks which they sa~d was up to
their shoulders in places.
Anyone who knows anything 'vorthwhile about fanning
knows that corn 'vhich is shoulder hig·h cannot be worked to
advantage with sing-le in1plements and that to straddle the
rows with double disks and try to work it was simply ruinous.
W. T. Lipscomb knew this but he thought he would be allowed to g·o on and thus g·et discharged fi·om the distress levy
and did not carP. at all that W. A. \Villeroy would be injured
and suffer total loss of thP. benefit he had expected to get
from proper performance of the work Lipscomb had contracted to do.
The other witnesses for the plaintiff on this issue were:
vV. D. TAYLOR-, a farmer adjoining ,V. T. Lipscomb, who
says (R., p. 44) at the request of 1\fr. Lips~omb I went and
looked at the corn. Some of it was up to n1y shoulders, but
most of it was mucl1 smallP.r. I think it could have been
worked with disks. (Italics supplied). The rows ran through
both sn1all and large corn, and the small could not have been
worked 'vithout working the larg·e or turning in the midst of
the corn 'vhich would necessarily have resulted in breaking
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down considerable corn in turning. Some of the corn had
.already turned yellow from grass. I didn't seo much of it.
The evidr-mce of this 'vitness was certainly more for the
defendant than the plaintiff. He very probably was better
qualified as a farn1er witness than any witness the plaintiff
had. But he largely disqualified hhnself by saying he ''did
not see much'' of the corn. Anyone who knows about raising
corn well knows when grass and weeds have turned it yellow,
the crop is practical1y lost.. Nowhere does lie give a hint that
the corn l1ad bP.en worked according1o the terms of the ag-reement.
DE,VEY P AR.SLEY, another witness for the plaintiff said
(R., p. 45) he· was a farmer from. lower end of Hanover
County. On .July lfl while the corn was being "rorked, I 'vent
there at the request of ~Ir. Lipscomb and looked over the
corn. I think it· was all right to work it with disks. Right
much of it was up to n1y shoulders in places, but most of it
·was 1nuch sn;taller. Cel'tainly there is nothing 'in this evidence
to intimate in the slightest that the corn had been worked according to the ag-reen1ent. l-Ie simply gives it as his opinion
that it is ''all ri~·ht'' to work corn shoulder hig-h with a double
disk. but anyone who rP.ally knows would certainly say it is
all wrong.
· ANDREW I<:ECI{ (R~, p. 51), another witness for the plaintiff said: At the request of ~h·. Lipsc01nb I went with him and
looked over the corn about the time ~Ir. Willeroy stopped the
·work. I thought the corn could have been worked all right
<lt that timP. with single plows. (This was objected to by
counsel for Ludlan1 because there was no evidence Lipscomb
l1ad done any work with single plows, or intended to. He
was stopped from 'vorking it with double disks). l\1r. KeckLipscomb 's witness then said "I woulrl not ha1Je allowed the
co1·n to be ~v·orked with double disks at that time and in its
· then condition if it had been 1ny co·rn." {Italics supplied).
Surely then~ is nothing· in this evidence to sustain the contP.ntion of the plaintiff but on the other hand it is excellent
evidence for the defendants.
ROBERT JOHNSON (R., p. 52) is the only other witness
on this issue for the plaintiff. He said-I am a farmer in
New I{ent County. About ,July 15 or 16, at the request of
lir. Lipscomb I looked at this corn. Some of it was up to
n1y shoulders, but most of it was much smaller. Grass and
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weeds were bad, but I think it would have been all right to
work the corn with disks.
Surely there is nothing in this evidence from which one
mig·ht even infer that the corn had been cultivated according
to thP. agreement. Tllis evidence is more benefit to the de·
. feridant than to the plaintiff.
The foregoing is a brief but fair resume of the plaint~ff's
evidence, and it appears to me that had the defendants offered no evidence on their part that the Complainant has
failed to sustain the claims made in his bill of complaint, and
is by no means entitled to the relief prayed for and granted
by the lower Court.
DEFE·NDANTS' EVIDENCE.
We will now consider the Defendants' evidence taking that
which is in writing.
It will ·be recalled that vV. T. Lipscomb had testified that
he had stopped work under the agreement and taken team,
etc., home because he considered the g-round too hard to plow,
also that the contract specifically provided that all planting
should be :finished by June 5 at latest. Although the time
lin1it for planting is out and Lipscomb has forfeited his con..
tract. we :find that on .Tune 8th, W. A. Willeroy wrote to vV.
T. Lip~comb and urged him to continue the work at once (see.
letter of .June 8, R., p. 58).
.
A~·ain by-a letter of June 16, 1937 (R., p. 58), W. A. Willeroy urges W. T. Lipscon1b to return and complete the work
and cultivate the corn which was planted and now badly in
neP.d of work. Lipscomb had discontinued the work on the
pretext that the gTound was too hard to plow. The truth of
thP. matter was he wanted to go home and work his o'vn crops
and once therer he continued to work his own, and completely
disregarded his agreement. The ground is no longer too hard
to plow, and thP. corn which was planted was suffering badly
for work, but none of this concerns \V. T. Lipscomb. He
paid no attention whatever to these written requests ..
Again by a letter of June 22, ·1937 (R., p. 59), W. A. Willeroy calls on Lipscomb to proceed and this letter gives a
fair yP.rsion of the condition of the crop, which is such that
even now it is past thP. stage where it is possible for it to
be worked "In accorda;nce 'with Methods of good farming and
.Qood 'lnana.,qement, using _qood husbandrJJ about the same
throu,qhou.t." (Italics supplied.) N~thing now done can ever
be a compliance with this requirP.ment of the contract.
On this day (June 22) Lipscomb came back and started
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work again. this being the first time the corn planted nearly
a month before .had been cultivated at all. 1Can this possibly
be called" Methods of good fat''lning" or" Good husbandry"?
After doing a few days work Lipscomb again took away all
men, team, etc., without nearly completing the work urgently
necessary and without doing anything to the trucks and
vegetables.
· Again by a letter of June 30, 1937 (R., p. 61), Lipscomb
is urged to return and cultivate crops and is warned of the ·
ruinous condition they are in. He pays no attention to this.
On July 7, 1937, another letter is written Lipscomb (R., pp.
61-2) in which he is told that unlP.ss he starts to cultivating
thP. crops by the next day (8th) "w·e had as well call the deal
off.". (Italic$ supplied.) · He paid no attention to this.
Notwithstanding the letter of July 7th and without saying
anyt)ling to vV. A. Willeroy, on July 13th, Lipscomb started
work ag·ain in the corn. 1
Immediately, July 14. 1937, another letter is sent him by
W. A. Willeroy (R., p. 62) which the Court is asked to read
in full at this point. This letter sets forth the situation
clearly and in full. It shows that although Lipsc01nb had
misP.rably and willfully neglected the work he had contracted
to do that W. A. Willeroy was still willing to try to find some
way of cooperation if possible, but that the said Willeroy
refused to sit still and let Lipscomb ruin the few spots of
corn that would produce a little simply in order that Lipscomb mi~·ht attempt to contend that he had performed his
contract. when he lnlP.W he had not, and thus endeavor to get
the benefit of same. tho' he had rendered no sm~vice.
Ag·ain .July 16, 1937, another letter (R., p. 65) is sent to
both Lipscomb and his Attorney. By this letter W. T. Lipscomb was notified that as hP. had wholly failed to keep his
. agreement, the distress proceeding·s in New l(ent County
Circuit Court which had been bAld in abeyance pending the
performance of the said agreement would be again proceeded
with. The said letter also g~vP. notice that W. A. Willeroy
would not permit Lipscon1b to destrov what littlP. corn was
on the land. which was not there because of his work, etc., but
in spite of his doinA·s. Either Lipscomb wished to willfully
. destroy the spots of corn that would yield a little, or he was
woP.fully i~rnorant as to what the natural result would be if
corn as tall as a n1an is di·ivP.n over with double disks.
These letters alone show conclusively that vV. A. Willeroy
did everything possible to get Lipscomb to' perform his contract, even in a partial way, after it w.as impossiblP. to nearly
comply with his ap:reement and that the said Lipscomb had no
.regard 'vhatever for his written ag-reement.
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'VITNE1SSES FOR DEFENDANTS.
R. L. TATE (R., p. 52), is a farmer in Henrico County.
Been fanning- all his life. On Sunday the 11th, 1937, at the
·request of 1\ir. 'V'illeroy I went ov~r the entire corn crop at
his. place of about forty acres. In some plaees it was tall as
a man hut most of it was n1uch s1naller, much of it was .not
more than knee high, \vas yellow with wire grass and crab
grass very thick, and almost as tall as the corn. In the spots
where corn was tall, the weeds were very bad and practically
as t.all as the corn. Ivlost of the acreag·e would not make any
corn at all, and the best of it would make very little. It had
not been worked at all in cuJco,rdance with good fanning o1·
husband·ru·. At the tirne I saw the corn it wa-s already lost
and no 'method of cultivation cou.ld have saved it or bee1z 'much
benefit to it if a!I~JJ. At this time it was i·mpossible to cultvm~te
thi.,;; corn ~vith disks (this was July 11th, four days before the
work was stopped by order of "\V. A. '\Villeroy on the 15th)
because wherP. the corn was tall disks would havfl broken it
badly and where the corn was small enough to g·et over it
with disks without breaking clown the corn, grass was so rank
thP. disks would not have done any good to the corn. Eig·ht
or ten acres of the corn was plantP.cl nuwh later than the other
and had not been worked at all. In some parts of this, weeds
and grass wm·e taller than the corn and so thick the cor1~
could not be seen. This was. the testimonv of a lifetimP
farmer.
·
vV. B. ORANGE (R., p. 53). !f.r. Orange is about sixty
.years old, farnwd all of his life, and at present is farming
over 500 acres of land in flenrico County, part owned an•l
part rP.nted. He is the outstanding- farmer of his section.
He never met ,V'. A. Willeroy until he went to his place to look
nvP.r this corn for him. He \vent to Willeroy's Sunday, July
lRth (three days after Lipscomb had been stopped by Willeroy) and again on August 18th.
On July 18th he went
over all of the crop. Some places the corn was as tall as :'i
man, bnt most much smaller. A large part of it was so gTassy
it had t·u.nwd yellow and gotten ha.rd and nothing could ·be: _
done· to save the cr011. Grass was 1)ery thick a·nd most as tall
as the corn. Man~/ acr-es will not nuike any corn at alt. In
one place there is abo~tf ten. acres which will not 'make an'l}
corn at all. On .htl~J 18 the tall corn co·uld not have bem-,
wor·ked with disks 'Without breakin.q it badly. Where they
had worked before stopped the tall co-rn ~vas badly broken.
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Weeds were about as tall as the corn and no method of cultivation could ha.ve saved the crop. Cultivation would have done
more harrn than .Qood. Land showed that some parts had
been poorly plowed. None of the corn ·was cultivatiHl accordin,q to good husban.d·rJJ or good fanni'J~.Q. I do not consider it
worked at all. 11ad the c'rop been pr01Jerly worked it would
lza.ve tnade .:; barrels per acre. As worked it will not make
a half barrel to the acre. 1 do not con.gide1· it worth ,qatherin.rl and wo~tld not _qather it .for the crop. Abo~tt 8 or 10 acres
mas planted 1wuch later than the other and was not worked
at all, .1ust planted and left. On July 18 in so·me parts of this
_qrass and 'Weeds 1.ve·re taller than the corn, and the corn co~tld
not be seen at all. When I wen.t ba.ck on .Aru,q~tst 15 the corn
·worked before 111r . .TVillet·oy stopped f.lze workin,q showed
that the work did not benefit it.

This man's evidPuce alone should satisfy anyone that
Lipscomb failed miserably to perform his contract. The land
according· to his P.Vidence will not 1nake one-tenth of what it
should l1ave if properly worked, and the crop is not worth the
trouble to ,gatht:n- it.
E. lVL ~icCLURE (R.• p. 55), and R. H. LOVING (R., p .
.55) g·ave testiinony very siinilar to Messrs. Tate and Orange.

\V. A. WIT.JLEROY (R., p. 56). 1'Ir. Willeroy was sole
Counsel for Ludlams in thP. lower Court. By trying to help
Lipscomb out of a hole he g-ot hin1self in as one of the defend. ants in the iChancP.ry proceeding. His letters ·which were introduced along· with his testimony have been commented upon
before. Here we will only touch briefly upon his testimony
and hope the Court 'viii read it in full.
J-Iis oral testimony and letters prove conclusively that Lipscomb nevP.r worked thP. trucks or vegetables at all. There
is no contradiction of thiR anYwhere.
The contract filed
hv Lipscomb as Exhibit vY. T. ·L. #1 with his bill states that
Lipscomb was to do this work and thal the said contract is an
entirety, and if said Lipscomb failed to perform it in its entirety, he should receive no compensation or consideration.
This in itRelf destroyed thP. contract and Lipscomb's right
to any and all cmn1Jensa tion under i 1:.
All through his testhnony, including letters filed, it fully
appears that W. A. Willeroy was making concessions from
time to time and doing· much to he1p Lipscomb along with his
work, and also that he was urging· Lipscomb to proceed with
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his work when he might have declared the contract at an end,
until things reached the condition that in order to save anything from wreckage, Willeroy was compelled to call off the
·contract. It had been broken time and again by Lipscomb
and thP.n he insisted upon destroying what little was left from
his follies.
Only a casual glance at the photographs filed with Willeroy's testimony will reveal to anyone who knows corn that
the grass took complete possession of the corn, and that i.t
was a miserable failure on this land which should have made
five barrels per acre according-to the uncontradicted evidence.
The burdP.n was on th~ Complainant to prove he had performed his, agreement in its entirety and was entitled ~o therelief asked for in his Bill. He has utterlv failed.
On the other hand, the "Defendants ~have proven conclusively that he, the plaintiff, wholly and miserably failed to
perform his contract.
·
Counsel for petitioners insists that even if this were a coinman law CRSP., where the l~Ule Of law is, if there is any evidence to sustain the verdict of the jury, the Court 'vill not
set it aside because contrary to the evidence, the Court should
have sustained the motion to set aside, etc. But this is an
issue directed out of chancery, and the rule of law is very
different. We will not state this rule in our own words, but
will quote the language of the .Court in Stevens v. Duo]fett, reported in 107 Va., page 17. About the middle of page 20, the
Court uses the languag·e following: "THE RULE HAS
BE.EN THAT THE DEFENDANT CANNOT BE DEPRIVED, BY AN ORDER OF COURT FOR AN ISSUE,
OF HIS RIGHT TO A DECISION BY TilE COllR.T ON
THE CARE A8 MADE BY THE' PLEADINGS AND THE ·
PROOF, UNLESS THE CONFLICT OF TIIB EVIDENCE
IS 80 GREAT AND ITS WEIGH'l' SO NEARLY EVENLY
BALANCED TIIAT THE COURT IS UNABLE TO DETER~JINE ON TfTHICH SIDE THE PREPONDERANCE
is. (Italics and caps supplied.)
Again in same case, center of page 23, the following Iang·uage is usP.d :
·
''IN DECIDING THE QUESTION, THIS ·COUR'l'
SHOULD NOT BE INFLUENCED BY ANY MATTERS
CONNECTED WITH THE TESTI1110NY TAKEN ON
THE TRIAL, BUT SHOULD LOOJ( Sl.lJIIPDY AT TliE ·
STATE OF THE PROOF EXISTING TVHEN-THE ISSUE
WAS ORDERED. THE MERE FA.C.T THAT THERE
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DlCT RENDERED FOR THE PLAINTIFF, AFFORDS
NO REASON WHY THE COURT SHOULD NOT REVERSE THE DECREE IF THE ORDER DIRECTING
'l'HE ISSUE iWAS IMPROPERLY GRANTED."
Continuing on the same page, the Court quoting from the
opinion in the case of 811tith 's Ad·mr. v. Betty, reported in
11th Grat. said "IN THE CASE OF' PRIOR v. ADAMS, 1
CALL .ril82, .l AM. DEC ..'>83, THIS COURT HELD TJIAT
IT WAS ITS D[JTY, IN REVIEWING A DECREE
"P'OUNDED ON TllE VERDICT OF A JURY, RENDERED
ON AN ISSUE OUT. OF CHANCE'RY, .TO LOOK TO .THE
ST.ATE OF THE PROOFS EXISTING AT THE TIME
fVHEN THE ISSUE lV.A.S ORDERED: .AND IF BATISFl.ED THAT THE CHANCELLOR HAD IMPROPERL'Y
EXERCISED HIS DISCRETION IN DIRECTING THE
ISSUE, TO RENDER A DECREE, NOTlVITHSTANDING
.THE VERDICT, ACCORDING TO THE MERITS, AS
DISCLOSED BY THE PROOFS ON THE HEARING
J!VllEN THE J.SSUE J!VAS ORDERED.'.'

Counsel for petitioners feP.l that it is not necessary to cite
any case or authority in support of the contention that the
verdict of the jury should have been set aside because con. trary to the evidP.nce, or any other contention or motion contained in any of the assignments of errors in this petition
other than the case· of Stevens v. Dttckett, 107 Va., p. 17, re~
ferred to several times hereinbefore as the said case is recent
and fully covP.rs all points raised along this line by this petition. However, should the Court desire further authorities,
numerous referr-mces are given in the said case of Stevens v.
Duckett! supra, to which the Court may refer if it so desires.
BwnkleJJ v. Cornnwn'lvealth, 130 Va., p. 55, is a later case
than Stevens v. D'ltckett, and is strong support for the peti~
tioners in thP. casP. at bar, but this is based upon and con~
tro1led by Ste1;ens v. Duckett and the opinion of the Court is
largely quoted from Stevens v. Duckett.

NINTH ASSIGNMENT OF ERROR.
'rhe ·Court erred in refusing to sustain the motion of petitioners' Oounsel to set aside the verdict of the jury on the
ground that no issuP. out of chancery should have been directed and submitted to the jury upon the affidavit filed in this
cause.
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l\{ost of the argument n1ade in support of the first, seventh
and P.ig·hth assignments are applicable here.
The sole gTolind upon which issues 'vere directed was an
affidavit of plaintiff's Attorney which n1ay be seen on pp. 25
and 71 of the record, and an examination of this affidavit and
the law of the 1na.tter makes the error apparent.
vVe believe it is sufficient on this point to rely upon what
has been said as to assign1nents of errors 1, 7, and 8, and
Stevens v. Duckett, 107 Va., p. 17.
CONCLUSION.
Your petitioners allege that their contention should be
sustained as to all of tl1e assignments of errors made in this
petition, and ask that this be done, but it is not actually necessary to look beyond the assignment of error that issues out
of Chancery wtwe hnproperly awarded, for surely the Court
must decide this point in favor of petitioners or reverse all
cases in point which have been previously decided by this
Co11rt as will readily appear fron1 a review of Stevens v.
Duckett, 1.07 Va., p. 17.
Your petitioners also believe they should be sustained hy
this Court, and that they will be, in their contention that it
waR error for the lower Court to refuse to set aside the vel'dict of the jury upon the ground thnt the san1e was contrary
to law and the evidence. It was clearly the duty of the trial
Court upon the evidence which has been certified by it to this
Court, to refuse the injun~tion prayed for by the 'Gonlplainant and direct the Sheriff to proceed to sell the property
levied upon under the· distress proceedings, and your petitioners pray that this Court will now enter such order or decree as should have been entered by the Tr~al Court.
It is, therefore, respectfully asked that an appeal be g-ranted
your petitioners to the final decree entered by the Circuit
Court for the County of New Kent in this case; that said decreP. be reversed and that such final decree be entered by this
Honorable ·Court in behalf of your petitioners as should have
been entered by said Court, or that the same be remanded
to the Circuit Court for the ;County of New J{ent for a new
trial; and that your petitioners' Counsel may be permitted
to p1~esent this application for an appeal orally to the Court,
or Rome .Tustice thereof, and that an oral hearing may be pernlitted.
Your petitioners certify that a carbon copy of this petition and brief, together with the record of the case, was de-
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livered to Clay Crenshaw, Counsel for the Complainant in
the Trial Court this 7th day of. ~larch, 193R
W. H. BOSWELL,
Sheriff of New J{ent County,
W. A. WILLEROY,
vV ALTER .r\.. LUDLAlVI,
LURETTA LUDLAJVI,
By :Counsel.

LEON M. BAZILE,
"'\V. A. WILLER.OY.
1Ve, the undersigned Attorneys, practicing in the Supreme
of Appeals of Virginia, do hereby certify that in our
opinion it is proper that the decree and judgment referred
to in the foregoing petition be reviewed by the .Supreme Court
.of . A.ppeals of Virginia.
Given under our l1ands this 7th day of ].{arch, 1938.
C(nn~t

LEON ].tf. BAZILE,
vV. A. WILLE·ROY.
Received l\1arch 7, 19·38.
1\ti. B. W A.TTS, Clerk.

April

29~

1938.

~ppeal

a'varded by the court. Bond $300.
M.B. W.

RECORD
VIRGINIA.:
Pleas before the Honorable Frank Armistead, Judge of
the Circuit Court of New J{ent County, on November 11,
1937.
BE IT RE:NIE~IRER.ED. that heretofore, to-wit: on August 26, 1937, came vV. T. Lipscomb by Counsel, and filed his
Bill in Chancery with exhibit W. T. L. No. 1, and exhibit W.
T. L. No. 2, against W. H. Bosw.ell, Sheriff of New. Kent
County, W. A. Willeroy, "\Valter A. Ludlam, I.Juretta Ludlam,
E. V. Lipscomb, and .T. F. Lipscomb, Defendants, which said
Bill and exhibits therewith filed as aforesaid, are in the words
and fig'Ures following, to-\vit:
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Virginia:
In the tCircuit Court of New l{ent County.
-

W. T. Lip_scomb, Complainant,

v.
W. H. Boswell, Sheriff of New !Cent County, W. A. Willeroy,
WaltP.r A. Ludlam, Luretta Ludlam, E. V. Lipscomb, and
J. F. Lipscomb, DefeD;dants.
BILL OF COMPLAINT.
To the Honorable Frank .Armistead, Judge of said Court:
Humbly compl~ining, shows unto your Honor, W. T. Lipscomb, your complainant, the following matters, to-wit:
.
That Walter A. Ludlam and Luretta Ludlam recovered a
judgment at law under a distress 'varr·ant against W. T. Lipscomb, (which case i.n herP.inafter sometimes referred to and
described as Ludlam v. Lipscomb), in the Circuit Court of
New Kent County, on :Atiay 3rd, 19·37, in the amount
page 2 } of $400.00; with interest at the rate of 6% per annum, on $150.00 from July 1, 1936, until paid and
on $250.00 from November 15th, 1936, until paid, and costs,
and the said judgment further provided and ordered that the
Sheriff of New l{ent County, Virginia, one W. H. Boswell,
do proceed after five days therefrom to sell certain personal
property levied upon under aforesaid distress warrant on
those premises in New J(ent County, Virginia, .known as
Shamokin Farm. Your complainant further shows that he
filed affidavits in the case of Ludlam v. Lipscomb showing that
certain of the personal property hereinbefore mentioned and
levied upon under the aforesaid distress warrant was not
the property of the complainant; that four mules called Polly,
.Alice, BuP.lla and Georg·e, one mare, called Lady, and one
Oliver Threshing machine is the property of one J. F. Lipscomb, and that three horses called Fanny, Bob and Charley
is the property of one E. V. Lipscomb.
· Subsequent to the entry of the judgment against your con1plainant and of the order to sell the property levied upon:
including the property hereinabove enumerated, on or about
.TnnP. 1st, 1937, E. V. Lipscomb and J. F. Lipscomb, by virtue
of and on account of thP. affidavits filed in their behalf in the
cause of._Ludiam v. Lipscombl' and after due notice, petitioned
to this :Court to 'be hP.ard upon the aforementioned affidavits,
which this Court granted, and set thP same for hearing.
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Subsequent to all of the fore~;oing·, but prior to the date
set for the hearing on the petitions of E. V. Lipscomb and
.J. F. Lipscomb, W. A. Willeroy, attorney for Walter A. Ludlam and Luretta Ludlam in the case of Ludlam v. Lipscomb,
approached your complainant and made him an ofpage 3 ·~ fer allowing him, -your complainant, to do certain
·
work, .upon the completion of which work, W. A.
Willeroy agreed that he would mark satisfied the judgment
in the amount of $400.00 in full, and in the meantime the sale
of the personal property of 1V. T. Lipscomb would be held in
abeyance pending the carrying out of the contract by your
complainant.
Your con1plainant beinp; anxious to clear up the judgment
ag-ainst him in favor of the Ludlan1s aforesaid agreed to accept the offer of the said "\Villeroy, and in pursuance thereof
the said Willeroy drew up two certain agreements and presented the same to your complainant and his attorney, which
agreements were duly signed by the necessary parties, and
copies of which marked "Exhibits W. T. L. #land #2" are
attached hereto and prayed to be taken and read at this point
as a part of this bill.
,
In pursuance of the contracts above mentioned, your complainant went upon the land of the said Willeroy, and proceeded to carry out the terms of the contract for his part, performing faithfully every thing that he had ag-reed to do, and
continued to so carry out and perform his part until on o1·
about .Tuly 14th, on which date the said vVilleroy ordered
your complainant off the land of the said Willeroy and informed your co1nplainant that if he, the complainant did not.
get off his land that he 'vould have him arrested for trespass,
and to do nothing further in carrying out the terms of the
contract aforesaid and that he, the said Willeroy, considered
tl1e contract aforesaid forfeited, null and void, which verbal
orders were confirmed in writing by letters from said Willeroy to your complainant, under dates of July 14th and 16th,
1937, and in the presence of disinterested witnesses. That bv
the a hove course of action the said Willero)?
page 4 ~ breached his contracts aforesaid.
That your complainant has made every effort to
faithfully perform his part of the aforesaid agreements and
has in fact and in law done so, until forced to desist bv the
threats. orders and directions of the said Wille roy,~ both
verbal and in writing, and stands ready, able and willing to
carry out his part of the aforesaid contracts.
That on August 14th, 1937, the said Willeroy informed
your compla~nant, through his attorney, that he, Willeroy,
was writing to vV. H. Boswell, .ShPriff of Ne'v Ken.t County,
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Virg·inia, to proceed with the sale of the personal property
hereinbefore mentioned of your complainant, and that he,
Willeroy, would prosecute the trial of title of the property
of E. V. Lipscomb and J. F. Lipscomb, as hereinbefore described, thereby further breaching the hereinbefore 1nentioned
contracts of ~Jay 18th and 19th, 19~7.
That the said Willeroy by the violation of and breach of the
above n1entioned contracts, not only for himself but also for
Walter A. Ludlam and Luretta Ludlam aforesaid,' would under ordinary circumstances be liable for damag·es to your comlJlainant for the breach of the aforesaid contracts, but that
Walter A. Ludlam and Luretta Ludlan1 are both non-residents of the State of Virginia, and your con1plainant is reliably infor1ned that they have no property in the State of
Virg·inia which mig·ht or would be subject to the satisfaction
of a judg-ment in favor of your con1plainant for dan1ages for
breach of contract; and further that your complainant is very
reliably informed that the said W. A. vVilleroy is not in such
financial condition as to respond in damag·es for injuries inflicted by his particular breach of the contracts
pag·e 5 ~ aforesaid, which latter allegation and information
·
your complainant stands particularly ready and
able to show and prove.
That your con1plainant is a farmer and is actively engaged
in farming and is entirel~y and absolutely dependent on the
USP. of tl1e property now being· ordered to be sold by the said
"'\ViHeroy, i1or ·has he the means to replace the same nor to
hire the use of the san1e, and that your con1plainant will suffer great and irn~parable damag·es, which can)lot be assessed
adequately, properly and accurately, and that the only relief that will uroperly reach the essence of this cause must
be preventive in character, and that the defendants will bH
actually covered by the necessary and required bond required
in 1-his cause.
That certain property levied upon by \V. H. Boswell,
Sheriff of New l{ent County, Virginia, belongs to E. V. Lipscomb and .T. F. Lipscomb, the title to which is now depending
before thh; Court, and that the said E. V. L~ipscomb and J. F.
Lipsc01nb have informed your complainant that they intend to
look to your complainant for any damages tlul.t they $Uffer- or
might suffer throug·h loss of said property or damage to
sa1ne as a result of the case of Ludlam v. Lipscomb, to which
end and to sP.ttle said question your complainant has made
the said E. V. Lipscomb and .T. F. Lipscon1b parties defendant to this suit, that their rig-hts to said property might now
be decided by an issue out of chancery.
That in addition to the fact that your complainant has no
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:adequate rCinedy at law, that this Court has further injunctive jurisdiction and should assume the same, in order to prevent a multiplicity of suits, that any and all matters
pag·e 6 ~ now before this Court affecting- the ri~hts of the
parties hereto can be and should be decided at one
and the same time in order to prevent such multiplicity of
suits and the continuation of burdensome and expensive litigation, and that such power should be exercised by this Court
in this cause.
··
Your complainant asserts that he has no desire to interfere
with the exercise of any just rights of the defendants, so
long as he received fair treatment and protection of his rights
and intPrests, and to that end alleges and avers that he is
ready, a'hle and willing to carry out the agTeements hereinbefore mentioned, whereby he 'vas to perfor1n certain services for the said V\'. A. Willeroy, that he has lived up to his
part of the said agTeetnents, and herein again asserts his
willing·ness to complete the future perforn1a.nce provided for
in said agreements.
In tender consideration 'vhereof, and inasmuch as your
·complainant is remediless in the pren1ises save without the
aid of a court of equity, wherein alone such n1atters are properly cog11izable and relievable, he prays that he n1ay be allowed to file this, his bill of complaint; that proper process
may issue ag·ainst the defendants, named in the caption hereof
and be properly exeeuted by proper service thereon; that the
defendants tnay be required to answer the same, but not undPr oath, answer under oath being hereby expressly waived;
that ,V. A.. vVilleroy, Waltel' A. Ludlam and Luretta Ludlam
be required to carry out and perform the agreements of May
18th~ 1937, and lVlay 19th, 1937 so far as may .be necessary to
clear your complainant of the judgment in the amount of
$400.00 in the case of Ludlam v. Lipscomb, and to mark the
same satisfied; that pending the n1arking· of the aforesaid
judg-n1ent satisfied as against your complainant that
page 7 } Vl. H. J?os"rP.ll, Sheriff of New Kent County, Virg-inia, his deputies and ag·ents and successors in
office, 'be restrained and enjoined from levying, taking possession of under execution, selling or otherwise in any manner interfering with the possession of or the property itself
heretofore levied upon in the case of Ludlam v. Lipscomb;
that 1V. A. Willeroy, Walter A. Ludlam and Luretta Ludlam,
of any of t.l1em, be restrained and enjoined from proceedings
affecting in any manner your complainant, his property or
any property in his possession, or for the collection in any
manner of their judgment against your complainant i_n the
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case of Ludlam v. Lipscomb; that the ·Court will order any
necessary issues out of chancery that may be required by
your complainant; and that a permanent injunction be
granted to your complainant restraining and enjoining any
and all further interference with any and all property distrained in the case of Ludlam v. Lipscomb, hereinbefore men-·
tioned or ·otherwise. and the collf~ction of the judgment obtainP.d in the case of Ludlam ·v. Lipscomb, by W. H. Boswell,
his deputies, a~ents or successors in office, vV. A. Willeroy,
Walter .A. Ludlam and Luretta Ludlan1; that the said W. A.
Willeroy be required to mark the aforesaid judgment in the
case of Ludlam v. Lipscomb satisfied as agreed in the agreements of May 18th, 1937 and J.\l[ay 19th, 1937; and that your
complainant may have such other, further and general relief
in the premises as his case may require or to equity may
seem meet.
And your complainant will ever pray, etc., etc.
W. T.

LIPSCO~IB.

page R ~ State of Virginia,
City of Richmond, to-,vit:
·On this 19th day of August, 1934, before me, Grace S.
Brydon, a Notary Public, in and for the City and State aforesaid, appeared W. T. Lipscom'b, personally known to me, who
having beP.n first duly sworn, made oath that the matters
and things asserted in the foreg·oing bill of complaint are to
the best of his knowledge and belief true, and so far as obtained from information from others he verily believes
them to be true.
Snbscribed and sworn to before ·me in my City and State
aforesaid this 19th day of Aug·ust, 1937.
GRACE S. BRYDON (nee Slater),
Notary Public.
M~r

commission expires Jannary 3, 1938.
EXHIRI~

W. T. L. #1.

TIDS AGREEJ.\IIENT. made in duplicate this 1Rth day of
May. 1937. between vV. T. LIPSCOMB of the first part,"and
W. A. WillP.roy. Attorney for Imretta and Walter Ludlant
of thP. second part, and V\7• W. "\Villeroy, party of the third
part:
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vVITNIDS:SETH:

WHER.EAS, a warrant of distress has been levied on certain property in New l{ent County, Virginia in possession of
the party of the first part in a distress warrant proceeding·
depending in the Circuit Court of New l{ent County against
the party of the first part in favor of Luretta and Walter A.
Ludlam in which case W. A. Willeroy, is attorney for the said
Ludlams.
page 10 ~ 'VHERE . .~S, it has been agreed between the
parties hPreto that the said legal proceedings in
the :Circuit Court of New l{ent County shall stand in abeyance and stat·u Q'lto, temporarily, and if and when this agreement is performed in full by W. T. Lipscomb, party of the
first part, the said legal proceedings shall be dismissed.
vVHEREAS. the said ,V. A. vVilleroy, party of the third
part, has certain land in Henrico County, Virginia, near the
City of Richmond which hP. wishes to be plowed, planted, cultivated. and harvestP.d, the said land being forty (40) acres,
more or less.
WHEREAS. tl1e said vV. T. Lil?scomb, party of the :first
part has in his possession and under his control and direction
certain team, in1plmnents, and tractor.

•

NOW THEREFOR.E, This Agreement doth further witness,
(1st) That the said ,V. T. Lipscomb, party of the first part
doth hereby undertake, pro1nise and agree in consideration of
thP. pren1ises to plow, harrow and plant the said land in corn
for the said vV. A. ·willeroy.
(2nd) That the party of the first part is to begin this work
not later than ~fonday, the 24th of l\tiay, and is to rush the
same and Pndeavor to have the plo,ving, l1arrowing and planting- finished not later than the 5th of J nne and sooner if posr.;ible.
(3rQ.) That the said land is to be well-plowed, and harrowed
two ways, bP.fore planting.
(4th) That the cultivation of the said crop shall consist
of three workin~·s (a) backin~· off or siding down, (b) g·oing
over with cultivator, and (c) throwing dirt at final working.
(5th) That harvesting shall consist of gathering·
page 11 ~
the corn and putting it in such houses on the prellk
ises as the said Willeroy may direct, but shall not include
r.;huckiug thP. said corn.
(fith) That should the said Willeroy desire to cut some of
the corn and shock it, this must ·be done by him at his expr-mse, but the said Lipscomb shall pull and haul in the corn
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from the shocks and put the same in the house with the shock
on.
(7th) That the said Willeroy may direct, if he elects so to
do, that four or five acres of the said land may be planted and
cultivated in peas and beans, and if so, that the same shall
be planted and cultivated as the corn is by the said Lipsconlb.
(8th) That the Raid Willeroy may also dh:ect that four or
five acres of the said land may be planted in trucks and vegetables if he so elects, and that the team work in planting, cultivating- ·and·. harvesting these shall be done by the said Lipscomb while he is cultivating and ancl harvesting the corn,· but
that no extra trips shall be made to the premises by the said
Lipscomb to do extra work to the trucks and vegetables.
(9th) That all the hoe work, setting of plants and such
like things in connection with the trucks and vegetables shall
be done by the said "\Villeroy at his expense.
(lOth) That all seed for corn, beans and other thing·s shall
be furnished by the said "'\Villeroy.
(11th) That the Raid Willeroy is to furnish the said Lipscomb stable room for his team on the premises while this
work is being done.
(12th) That the said vVilleroy may use the team
page 12 ~ of the said Lip.scomb to remove the 1na~tre from
the stable on the premises now therein and spread
it on the land. but this is to be done at su.ch times as it_ will not
interfere with the team work of the said Lipscomb in performing this agTeemP.nt.
(13th) That the work hereinbefore mentioned and describPd shall be performed by the party of the first part in
accordance with n1ethods of g·ood farming and g·ood management, using good husbandry about the same throughout.
(14th) That the harvesting· and housing of the corn in the
shuck by W. T. Lipscomb, party of the first part, shall be completed by the 1st of December, 1937, if the same can be conVPnir-mtly done, but 1:he same shall be completed not later
than thP. 15th of December. 1937.
(15th) That whenever it is convP.nient for the said W. A.
Willeroy,-the said W. T. Lipscomb may use about the ,vork
mentioned in this contract any help that the said Willeroy
has or IIfaY havP about the premises, and the said Lipscomb
shall pay such help while working for him at the rate of $1.00
per day, and that during the time the said Lipscomb may be
using· such help reg-ularly employed about the premises bv
the said Wille roy. the said help shall be under the control
and direction of tbP. said Lipscoml;> as his employees.
(16th) That it is fully understood, covenanted and agreed
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by and between the parties to this agreement that. this contract is an entirety, that is to say that if the said Lipscomb,
party of the first part, shall at any time abandon the work
before tl1e completion thereof, th::}t he is to receivr. no compensation or consideration for the part of the work
page 13 } 'vhich bas been performed, and,
(17th) That it is fully understood, convenanted
and agreed between the parties to this agreement that tho
consideration to be paid is an entirety, that is to say that when
this agreemP.nt shall havP. been fully performed and dischar~·ed by W. T. Lipscomb, party of .the first part, the said
W. A. Willeroy, personally, and as Attorney for the afor.esaid Ludlams. agrees, covenants, and warrants that he Will
dismiss in full the distress proceeding·s in the Circuit Court
of New Kent County, Virginia, between the aforesaid Ludlams and W. T. Lipscomb. and mark satisfied the judgment
in full which has already been rendered against the said W.
T. Lipscomb in the matter aforesaid. but before this is done,
thA said Lipscomb shall pay all of the Court costs which have
been or may be incurred in the said leg·al proceedings.
WITNESS our signatures and seals this 18th day of May,
1937.
(Signed) W. T~. LIPSCOMB
(Seal)
(Signed) ,V. A.. WILLEROY,
atty, for Luretta and Walter
A. Ludlam
·
(iSeal)
(Signed) W. A. WILLEROY.
EXHIBIT W. T. L. # 2.

THl$ AGREElVIENT, made and entered into this 19th day
of ~fay, 1937, by and between Clay rCrenshaw, Attorney for
W. T. Lips~omb. J. F. Lipscomb, and E. V. Lipscomb, party
of the first part; and W. ~~- WillP.roy, Attorney
pa:2:e 14 ~ for Luretta and Walter A. Ludlam and others, in '·
a certain distress proceeding·s and other proceedi;ng·s in connection therewith now depending in the Circuit
Court of New Kent County, \Tirginia, party of the second
part;
·
WITNESSETH:
WHER.EAS, W. T. Lipscomb, W ..A. Willeroy, .Attorney
for Luretta and Walter A.. Ludlam, and W. A. Wille roy in person. have entered into an agreemP.nt dated ~fay 18t_h, 1937,

1
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which said agreement if executed and performed on the part
of the said W. T. Lipscomb, will make full and final settletnent and disposition of all mattP.rs involved in the aforesaicl
litig·ation.

NOW THERE,FORE, THIS AGR-EE~fENT DOTH FURTHER WITNESS that the said Clay Crenshaw, Attorney as
aforesaid, party of the first part, and the said W. A. Willeroy, Attorney as aforesaid, party of the second part do'hereby covenant and agree that in consideration of the afore ..
said contract and agrP.ement entered into and between thesaid W. T. Lipscomb of the first part, \V. A. Willeroy Attorney for the Ludlams, and W. A. \Villeroy in person, that
thP. aforesaid proceedings now depending in the Circuit Court
of New l(ent Countv as aforesaid ~hall be continued from time
to tinlP. and re1nain ln statu qu-() in all respects for the purpose
of permitting· the said ·vv. T. Lipscomb to perform and execute
the aforesaid agrP.ement on his part, and as long as the said
Lipscon1b shall faithfully proceed to perfonn and execute the
same, and if and when the said W. T. Lipscomb shall have
fully executP.d and performed the said agreement, the said
W. A. vVilleroy, Attorney party of the second part as aforesaid, hereby covenants and agrees to mark the judgment
against the said W. T. Lipscomb in favor the Ludpag·e 15 ~ lams in the aforesaid litigation satisfied in full,.
and to dismiss all proreedings in connection with
the aforesaid litig·ation, but o:rf the other hand should the said
W. T. Lipscomb fail or refuse to execute and perform the
aforesaid agreement on his part, the said vV. A. "\Villeroy as
Attorney for the said Ludlams shall p1·oceed with all matters
involved in the aforesaid litigation as if there had been no
break, interruption of continuance of the same.
It is further covenanted and a_gTeed between the parties
hereto that in the evP.nt the said W. T. Lipscomb shall fully
execute and pP.rform on his part the agreement hereinbefore
mentioned. and thus ·he entitlP.d to have the aforesaid litigation dismissed. that tllP. same shall not be done until the said
Lipscomb shall pay all Court costs in connection with the
said litig·a tiou.
\VITNE~SS

1937:

our sig·natures and seals this 19th day ·of May,
.................. (.Seal)
.................. (Seal)
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And on the same day, to-wit: the 26th day of August, 1937,
camP- the Defendants, 'Valter A. Ludlam, Luretta Ludlam,
and W. A. Wille roy, and filed their answer and cross-bill
which is in thP. following words and fig;nres, to-wit:
Virginia:
In the Circuit Court of New Kent County.
page 16} W. T. Lipscomb

v.
W. H. Boswell, Sheriff, et als.

ANS"\\TER AND CROSS BILL.

The joint and separate ans\.ver and cross bill of "\Valter A.
Ludlam, Luretta Ludlam, and ,V. A. Willeroy, to a bill of
complaint filed against them and others by W. T. Lipscomb
in the Circuit Court of ·New Kent County, Virginia.
.
These respondents reserving- to themselves the benefit of
all just exceptions to the said bill of complaint, for their
answer thereto, or to so much thereof as they are advised it is
material they should answer, answer and say:
(1) It is true that Walter A. Ludlam and Luretta Ludlam
recovered a judgnwnt against Vv. T. Lipscomb in the Circuit Court of New Kent County on May 3, 1937, in the amount
of $400.00 with the interest at the rate of 6% per annum;
on $150.00 from July 1, 1936, until paid, and on $250.00 frmn
November 15, 1936, until paid and costs.
(2) It is also true that the judgment rendered aforesaid
was upon a distress warrant levied upon certain property
belonging to and in the possession of w.· T. Lipscomb, but
that certain of this property is claimed by J. F. Lipscomb
and E. V. Lipscomb, one of whom is son, and one of whom
is brother of W. T. Lipscomb, and your respondents allege
that the said· claim is fraudulent and entirely without foundation, and .is made solely for the purpose of aiding and abetting
the said W. T. !Jipscomh to defraud his creditors.
(3) It is also true that the said "\V. T. Lipscomb entered into
a written agreement with W. A. Willeroy in perpage 17 } son, and also as attorney for Walter A. and Luretta Ludla1n, by which he agreed to do certain
work, and that when the same had been done the aforesaid
judgment in favor of the aforesaid Ludlams was to be marked
satisfied in full, ho,,~ever, the said ~ipscomb \vholly failed,.
neglected, and refused to perform his aforesaid agreement,
though often urged by these respondents to perform same,
until it was so late that to perform the contract would have

·~.
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been an injury to the respondents instead of a benefit, and
they had no alternative other than to refuse to let the said
' Lipscon1b proceed, at the tin1e and in the n1anner that he attempted to proceed, for had the said Lipscomb been allowed
to proceed and dmnage these respondents or any of them,
proceedings for breach of contract would haye been useless
as the said Lipscomb is execution proof, there now being
judgments against hhn for around $50,000.00.
(4) It also is true that on August 14, 1937, the said "\Villeroy as Attorney for the said Ludlan1s directed the Sheriff
of New l(cnt County to sell certain personal property of
the said W. T. Lipscornb in pursuance of the order entered
by the Circuit Court of New Ii:ent County, Virginia, in the
cause of Ludlmn v. Lipscon1b.
(5) The said respondents specifically deny that W. A.
Willeroy in any way, or at any thne, interfered with the said
W. T. Lipscomb in the performance of the contract aforesaid, but on the other hand did. all that he could to aid and
assist the said Lipscon1b in perforn1ing the said contract,
and even after the said Lipscomb had abandoned the work
~ under the said contract, the said Willeroy urged hin1 repeatedly to proceed with the w·or.k; until it was enti'rely too·
late and even in1possible to perforn1 the said conpage 18 ~ tract, which statement will be fully verified by disinterested and in1partial witnesses.
(6) These respondents deny that any property levied on
under the distress warrant in the cause of Lucllams v. Lipscomb belongs to either E. V. Lipscomb or J. F. Lipscomb, they
being- son and brother as aforesaid, of W. T. Lipscotnb, but
the said claim is made by the said E. V. and J. F. Lipscomb
fraudulently for the purpose of aiding and abetting "\V. T.
Lipscornb in defrauding his creditors, but, be this as it may,
this claim in no way affects, and can in no way affect, this
injunction proceeding· for the reason that no attempt is being made at this tin1e to sell the property clahned by either
of these parties, and will not be made until the further order
of this Court.
·
(7) These respondents join in the prayer of the Plaintiff
made on the fourth page of his bill of con1plaint in next to
the last paragraph thereon "That any and all matters now
before this Court affectin~ the rights of the parties hereto
can be and should be deCided at one and the same time in
order to prevent such multiplicity of suits and the continuation of burdensome and expensive litigation; and that such
power ·should be exercised by this Court in this cause".
(8) These respondents say that it is now not only too late,
but impdssible for the said Lipscomb, in the very nature of
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things, to perform his contract, and this is 'veil known to
the said Lipscomb, but at the time when he should have performed it and was urged to perform it, he absolutely neglected and refused so to do, and completely abanpage 19 ~ doued the work.
(9) These respondents deny eve1-y allegation
made in the Con1plainaut 's bill of complaint except such as
have been adn1itted in this answer, and demand specific proof
of every such allegation not herein specifically admitted.
(10) These respondents also allege that while the said
Lipscomb or his mnployees were working on the premises of
the said 1Villeroy, they took away with the1n certain valuable
property belonging to the said "\Ville roy, to-wit: One· good
heavy iron double bar, and another extra heavy iron double
bar with singletrees attached, and the said Willeroy now
here asks that the said Lipscmnb may be ordered by this
Court in this cause to return the said to the said Willeroy,
who has heretofore called upon the .said Lipscomb in writing
to return, but which he, the said Lipsc01nb has refused to
do.
.
{11) These respondents here allege that it is impossible
even to n1ake Court costs out of the said vV. T. Lipscomb, and
therefore, they pray that this injunction suit may be considered a part of, and ancillary to, the distress proceedings so
that the costs of this cause may be recovered out of the proceeds of the property levied upon under the distress warrant
aforesaid .
.And now having fully answered the Complainant's bill of
complaint, these respondents pray that this their answer may
be treated as and for a cross bill, and the said W. T. Lipscomb required to answer the same, but not on oath, his oath
being hereby waived; that proper process be issued, and
served upon the said Lipscomb; that the contract or contracts if there be nwre than one, referred to in the bill of
complaint may be declared abandoned by the said
page 20 ~ Lipscon1b, and therefore adjudged null and void;
and that all such other further, and general relief
n1ay be granted these respondents as to equity may seem
meet, or the nature of their case may require.
WALTER .A. LUDLAM,
By Counsel.
LURETTA LUDLAM,
By Counsel.
&.

W. A. WILLEROY.
W. A. WILLEROY,
Counsel for Respondents.
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State .of Virginia,
Oity of Richmond, to-wit :
This day personally appeared before me, Aubrey W. Binns,
a Notary Public in and for. the City of Richmond, State of
Virginia, in my City aforesaid, W. A. Willeroy, who being
first duly sworn, made oath tbat the statmnents in the joint
and separate answer of Walter .A.. Ludlam, I.1uretta Ludlam,
and W. A. Willeroy, which answer is asked to be treated as
.a cross bill to the bill of complaint in the cause of W. T.
Lipscomb v. W. H. BosweH, Sheriff, et als., are true.
Given under my hand this 20th day of August, 1937.
AUBREY W. BIN·NS,
Notary Public.
And on
Lipscomb
.
page 21 ~
.
wit:

another day, to-wit, August 30, 1937, came E. V.
and J. F. Li ps~omb, two of the Defendants in the
original bill of complaint, by Clay Crenshaw, their
Counsel, and filed their answer to the cross bill
which is in the following words and figures, to-

Virginia:

In the Circuit ·Court of New l{ent County.
W. T. Lipscomb, Complainant,

v.

W. H. Boswell, Sheriff, et als., Defendants.
ANSWER TO CROSS BILL.
The joint and separate answers of E. V. Lipscomb and

J. F. Lipscomb, to a cross bill filed against them in the Cir'cuit Court of New Kent County by W. A. Willeroy, Walter
A. Ludlam and Luretta Ludlatn, cross complainants.
These respondents reserving· unto themselves the benefit
of all just exceptions to the said cross bill of complaint, for
answer thereto, or to so much thereof as they are advised that
it is material they should answer, answer and say:
(1) That they deny that the property claimed by them in
the case of Ludlam v. Lipscomb is fraudulent and entirely
without foundation, and is made solely for the purpose of
aiding and abetting· W. T. Lipscomb to defraud his creditors.
(2) That their interest in this cause is confined to cer-
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tain property belonging to them, as shown in affidavits :filed
in the suit of Ludlam v. Lipscomb, now depending. in this
Court, 'vhich property has been distrained under a distress
warrant against W. T. Lipscomb.
These respondents, therefore, pray that they may be made
parties to this cause; that the affidavits filed in their behalf
and their petitions in the ca5;3e of Ludlam v. Lipscomb may
be made part of this suit or introduced therein; that their
ownership to the property as set out in the said
pag·e 22 ~ affidavits and petitions may be established and this
having been done, that they then be hence dismissed with their reasonable costs bv them in this cause expended.
·
.
E. V. LIPSCOMB and
J. F. LIPSCOJ.\IIB.
By CLAY ·CRmNSHAW, Counsel.
And on the same day, to-wit, August ,30, 1937, came W. T.
Lipscomb by Clay Crenshaw, his Counsel, and filed his answer and replication to the Cross Bill which is in the following
words and figures, to-wit:
Virginia:
In the Circuit 'Court of New Kent County.
W. T. Lipscomb, Complainant,

v.

W. H. Boswell, Sheriff of New Kent County, et als., Defendants.

ANSWER AND REPLICATION.
The separate answer and replication to the cross bill and
answer filed against Vv. T. Lipscomb and others by W. A.
Wille roy, \Valter A. Ludlam and Luretta Ludlam in the Circuit Court of New Kent -County.
~his respondent reserving to himself the benefit of all just
exceptions to the answer and cross bill, for answer and repli~a
tion thereto, or to so much thereof as he is advised it is ma.
terial so to do, answers and replies :
(1) For answer to paragraph # 1, he admits the truth
thereof.
(2) For ans,ver to paragraph #2, he denies that the claim
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to certain property by J. F. Lipscomb and E. V.
page 23 ~ Lipscon1b levied upon under a distress warrant in
the case of Ludlan1 v. Lipscmnb is fraudulent and
entirelv without foundation, and avers that it is owned as
therebi claimed.
·
(3) For answer to paragraph #3, he denies that W. T.
Lipscomb wholly failed, neglected and refused to perform the terms and conditions of a written agreement dated lVIay
18, 1937, between hirr1, ,V. T. ·Lipscmnb and W. A. Willeroy,
Walter A. Ludlam and Luretta Ludla1n, but on the contrary
he performed his part of said agreement until forced to stop
performance by the order of the said Vv. A. Willeroy.
( 4) For answer to paragraph #4, he ad1nits the truth
thereof.
(5) For answer to paragraph #5, he denies that he, W. T.·
Lipscon1b, abandoned his part of the aforesaid agreem~nt,
but that on the contrary he faithfully performed same until
ordered to desist by the said W. A. 'Villeroy.
(6) For answer to parag·raph #6, he avers that the property sworn to belong~to E. V. Lipscomb and J. F. Lipscomb
is in fact the property of those parties, and V·l. T. Lipscomb
denies any fraud in connection therewith.
(7) For answer to paragraph #7, W. T. Lipscomb joins
in the prayer thereof.
(8) For answer to paragraph #8, W. T. Lipscomb answers and says that if it is impossible for him to now perform his part of the above n1entioned agree1nent, that the
same is as a result of the acts of the defendants, W. A. WHleroy, Walter A. Ludla1n and Luretta Ludlam, and not through
anv act of his own.
..
(9) For answer to paragraph #9, "\V. T. Lipspage 24 ~ con1b stands ready to prove the allegations of his
bill.
(10) For answer to paragraph #10, W. T. Lipscomb denies that he or any of his employees took away any property
belong·ing to the said ,V. .l\.. "\\Tilleroy as alleged.
(11) For answer to paragraph #11, W. T. Lipscomb denies the allegations therein contained, but in vie·w of the
prayer of his bill that any and all matters now before this
Court affecting· the rights of the parties hereto can be and
should be decided at one and the same time in order to prevent such multiplicity of suits and the continuation of burdensmne and expensive litigation, and that such power should
be exercised by this Court in this cause, and should the Court
g-rant this prayer, that the distress warrant proceedings
would be incorporated into this suit and the matter of costs
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rof this proceeding could be decreed from any funds involved
therein.
(12) And for replication to said answer, W. T. Lipscomb,
by counsel~ says that the matters and things in said answe:r
and cross bill alleged as defenses to the complainant's bill .
.are not true.
·

W. T. LIPSCOMB.
By CL.A Y CRENSHAW, Counsel.
And on the same day, to-wit, August 30, 1937, came Clay
Crenshaw, Counsel for the C01nplainant, and also for the
Defendants, E. V. Lipscomb and J. F. Lipscomb, and filed
an affidavit which is in the following words and figures, towit:
Virginia:
page 25 ~ In the Circuit Court of New J{ent County.

W. T. Lipscomb, Co1nplainant,

v.

W. I-I. Boswell, Sheriff, et als., Defendants,.
AFFIDAVIT.
This day before 1ne, Grace S. Brydon, a Notary Public
of and for the City of Richmond, State of Virginia, appeared
Clay Crenshaw, who being first duly sworn, deposes and says
as follows:
·
That he is counsel for W. T. Lipscomb, E. V. Lipscomb
and J. F. Lipscomb, parties to the above cause, that there is
very conflicting· evidence between the parties represented by
him and certain of the oth.er parties, and that the case will
be rendered doubtful by the conflicting evidence of the opposing parties, and that he believes that an issue out of chancery
should be grll:nted in this cause.
CLAY CREtNSHAW.
Taken, sworn and subscribed to before me this 26th day
of August, 1937.
1\iy commission expires January 3, 1938.

GRACE S. BRYDON,
nee Slater,
Notary Public.

48

Supreme Court of Appeals of Virginia

On the back or reverse side of the above said affidavit are
the following· words and figures, to-wit:
I hereby accept timely and reasonable notice of the within
affidavit made for the purpose of securing an issue out of
chancery.

W.A.W+LLEROY,
.
Attorney for Ludlams.
page 26 ~

Filed in the Clerk's Office of the Circuit Court
of New l{ent County, Virginia, August 30, 1937.

S. W. LACY, Clerk.
On another day, to-wit, September tO, 1937~ the Court entered a decree directing· issues out of chancery in the following words and figures, to-wit:
Virginia:

In the Circuit Court of New l{ent County.
W. T. Lipscomb, Complainant,

v.

W. H. Boswell, Sheriff of Ne'v l{ent County, W. A. Wille roy,
Walter A. Ludlam, Luretta Ludlam, E. V. Lipscomb and
J. F. Lipscomb, Defendants.
DECREE DIRECTING ISSUE OUT OF CHANCERY.
This cause cmne on this day to be heard upon the bill ·of
complaint and exhibits filed therewith; upon the ans,ver ·and
cross bill of W. A. Willeroy, Walter A. Ludlam and Luretta
Ludlam, the answer and replication filed by the complainant,
W. T. Lipscomb to the above answer and cross bill, the answer of E. "R. Lipscomb and J. },. Lipscomb to the cross bill
above mentioned, upon the affidavit duly filed ·by the complainant; -which cause has been duly matured, docketed and
set for hearing by consent by counsel, and was argued by
'CounseL
And the Court being of the opinion from the said affidavit
that this cause will be rendered doubtful by the conflicting
evidence of the defendants, it is adjudged, ordered and decreed that three issues be made up and tried at the bar of this
Court to ascertain and try, (first) whether the contract dated
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May 18, 1937, between vV. :T.· Lipscomb of the first
part, and ."\V. A. Willeroy, Walter A. Ludlam and
Luretta Ludlam of the second part, was breached
by the said 1V. T. Lipscomb or by W. A. vVilleroy personally
and on behalf of Walter A. Ludlan1 and Luretta Ludlam); and
should the finding be in favor of the said W. A. Willeroy,
Walter A. Ludlam and Luretta Ludlam then (second) whether
the property claimed by E. V. Lipscomb and J. F. Lipscomb,
in thP. affidavits and in their petitions filed in the case of Walter A. Ludlam and Luretta Ludlam v. W. T. Lipscomb is their
property in fact as so claimed.
Third: Whether W. T. Lipscomb carried away from the
premises of W. A. Willeroy one good heavy iron double ba:r,
and one extra heavy iron double bar with singletrees attached.
And it is ordered, that on the trial of the above issues, the
bill, answers, cross bill, replication, exhibits and such other
evidence may be introduced by any of the parties hereto as
may be legal and proper.
As to the first two issues, the Complainants shall haye the
affirmative and as to the third issue W. A. Willeroy shall
·have the affirmative.
page 27

~

On the back or reverse side of said decree are the following words and figures, to-wit:
I respectfully ask for this :
CLAY CRE'NSHAW, p. q..

I have seen this: but do not agree that there is any need
or occasion for an issue subrnitting this cause to a jury.

W. A. WILLEROY, p. d.
Enter this September 10J 1937.

F. A., Judge,.
page 28 }

We the jury find the
A. Wi.Heroy.

.Contr~act

Breached by W.

J .. A. DAVIS, Foreman.
And on the same day, to-wit, September 10, 1937, a Common Law Order was entered in the following words and figures, to-wit:
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Entry for Common Law Book.
September loth.

vV.

T. Lipscomb

v.

W. If. Boswell, Sheriff, et als.
(Chancery No..... Issue out of Chancery.)
This day cmne the Plaintiff by his Attorney, Clay Crenshaw, as 'veil as the Defendants, by their Attorney, W. A..
Wille roy and on 1notion; and on motion of the Plaintiff by
his Attorney, for an Issue out of Chancery, it is ordered that
a jury be empanelled to try the following- issues:
"(First) whether the contract dated ~Iay 18th, 1937, between W. T. Lipscomb, of the first part, and W. A. Willeroy,
Walter A. Ludlan1, and Luretta Ludlam of the second part
was breached by the said W. T. Lipscomb or by W. A. Willeroy personally and on behalf of VValter A. Ludlam, and Luretta Ludlam and should the finding- be in favor of the said
vV. A. "\Villeroy, \Valter A. Ludlam and Luretta Ludlam
then
(:Second)-Whether the property claimed by E. W. I;ipscon1b and J. F. Lipscomb, in the affidavits and in
page 29 ~ their petitions filed in the case of Walter A. Ludlam and Luretta Ludlam v. W. T. Lipscomb ,in
their property in fact as so claimed.
(Third) Whether "\V. T. Lipscomb carried away from the
pren1ises of vV. A. \Villeroy one good heavy iron double bar,
and one extra heavy iron double bar with singletrees attached.''
Thereupon came the following· jury of seven persons chosen
by law fron1 the panel of ten jurors summoned for the trial
of Civil Cases at this term, to-wit:
James W. 1\iills, J. E. Harden, L. W. Slater, J. A. Davis,
J. H. Dean, Jr., Sidney Philbates and R. H. Timberlake, who
were sworn the truth to speak upon the issues joined, and
having heard all the evidence and argument of Counsel, retired to thei:r roon1, to consider of their verdict, and after
sometime into Court having· found the following· verdict, towit:
"We, the jury find the contract breached by W. A. Willeroy-J. A. Davis, Foreman."
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"'\Vhereupon it is ordered that a certified copy of this order
be filed in Chancery papers of said cause.
On the back or reverse side of said Con1mon Law Order
are the following words and figures, to-wit:
Entry to be made in Comn1on

l~aw

under date 9/10/87.

And on the same day, to-wit, September 10, 1937, the jury
brought in their verdict in the following· words and :figures,
to-wit:
· "\Ve, the Jury :find the contract breached by W. A. Wille. roy.

.J. A. DAVIS, Foreman.
~

.And on the same day, to-wit: September 10,
1937, after the jury had brought in their verdict,
tlie Court entered another decree in the following words and
figures, to-wit:
page 30

Virginia:

In the Circuit Court of Ne'v I{ent County.
W. T. Lipscomb, Complainant,

v.

-

"rV. H. Boswell, Sheriff, etc., et als., Defendants.

This cause which has been matured and set down for hear-.
ing by consent, came on this day to be again heard upon
the bill of con1plaint and exhibits filed therewith, upon the
answer and cross bill of vV. A~ "\Villeroy, Walter A. Ludlam
and Luretta Ludlam, upon the answer and replication :filed
by the complainant, \:V. T. Lipscon1b, to the above crossbill and answer, upon the answer of E. V. Lipscomb and .T. F.
Lipscomb to the cross bill above mentioned, upon the decree
directing an issue out of chancery entered in this cause heretofore, upon the findings of the jury upon the issues out of
chancery after hearing the witnesses of the complainant and
the defendant and the exhibits introduced before said jury,
the jury having passed upon the issues in controversy and
having rendered their verdict in favor of W. T. Lipscomb,
and against W. A. Willeroy and Walter A. Ludlam and Luretta Ludlam and W. A. Willeroy moved that the ·Court set
aside the verdict of the jury and render judgment for the
defendants, and was argued by Counsel.
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Upon consideration whereof, the -Court hav:ing maturely
·
considered the pleadings, the evidence, the exhibits
·page 31 ~ filed herein and the yerdict of the jury, is of the
opinion that the allegations of the bill are sustained
and that the complainant, W. T. Lipscomb, is entitled to the
relief prayed ·for in his bill; doth overrule the motion of
W. A. Wille roy to which action of the Court W. A. Wille roy
excepted. It is, therefore, adjudged, ordered and decreed
that W. H. Boswell, Sheriff of New Kent County, his successors in office, deputies and agents be and hereby are perpetually enjoined from selling or offering for sale or from
making further levies on the property of W. ·T. Lipscomb, or
any property in his possession or any other persons, under a
distress warrant issued in favor of Walter A. Ludlam and
Luretta Ludlam against W. T. Lipscomb or on any claim
growing~ out of the above-mentioned case or any judgment
thereon; an<} W. A. \Ville roy, Walter A. Ludlam and Luretta
Ludlam, or any of them are hereby perpetually enjoined from
any proceeding's ag·ainst W. T. Lipscomb arising from any
claim any claim for rent heretofore sued for in the distress
warrant of Walter A. Ludlam and Luretta Ludlam
against W. T. Lipscomb or from collecting or attempting to
collect in ·any manner by virtue of their judgment in the
principal amount of $400.00 heretofore rendered in the said
case of Walter A. Ludlam and Luretta Ludlam v. W. T.
Lipscomb, but not the cost of said proceedings.
It is further ordered and decreed that W. A. Willeroy re-·
cover of W. T. Lipscomb, one good· heavy iron bar and one
extra' heavy double bar with singletrees attached as described in his answer l?reviously.
And it is further adJudged, ordered and decreed that the
said W. A. Willeroy, or someone for him as his agent or attorney, be required, and he is hereby directed
page 32} forthwith to mark ·satisfied the judgment in the
ease of Vvalter A. Ludlam and Luretta Ludlam v.
W. T. Lipscomb, upon the said vV. T. Lipscomb paying the.
cost of said proceedings .
.An:d nothing further remaining· to be done in this cause it
is directed that the same be stricken from the docket and
filed among the ended causes of this Court.
Upon motio~ of W. ~I\. Willeroy the operation of this decree is suspended for a period of ninety days upon his or
someone for him executing a bond in the penalty of $25.00
before the Clerk of this Court with surety approved by said
Clerk, in orcl:er that he may ·apply to the Supreme Co11rt of
Appe·als for ·an appeal.
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On the back or reverse side of this decree are the following words and figures, to-wit:
I respectfully ask for this:
CLAY CREJNSHAW, p. q.
Enter this September 10/37.
F. A., Judge.
ME~1:0RANDUl\L

The following are the Defendant's Bills of Exception, Numbers 0, 1, 2, 3, 4, and 5.
Received Nov. 8, 1937, at 10:00 .A. M.
FRAN!{

AR~IISTEAD,

Judge.

Virginia:
In the Circuit Court of New Kent County.
W. T. Lipscomb

v.

W. H. Boswell, Sheriff, et al.
DEFENDANTS' BILL OF EXCEPTIQN:S NO. 0.
page 33

~

Be it rernernber that, on the trial of the above-entitled cause of September 10, 1937, the following
decree was entered:
Virginia:
In the Circuit Court of Ne'v l{ent County.
W. T. Lipscomb, Complainant,

v.

W. H. Boswell, Sheriff o£ New Kent County, W. A. Willeroy,
Walter A. Ludlam, Luretta Ludlam, E. V. Lipscomb and
J. F. Lipscomb, Defendants.
DECREE DIRECTING ISSUE OUT ·OF CHANCER.Y.
This cause came on this day to be heard upon the bill of
complaint and exhibits filed therewith; upon the answer and
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crossbill of W. A. Willeroy, Walter A. Ludlam and Luretta
Ludlam, the answer and replication :filed by the complainant,
W. T. Lipscomb to the above answer and crossbill, the answer .of E. V. Lipscomb and J. F. Lipscomb to the crossbill above mentioned, upon the affidavit duly filed by the
complainant; which cause has been duly matured, docketed
and set for hearing by consent by counsel, and was argued
by counsel.
And the Court being of the opinion from the affidavit that
this cause will be rendered doubtful by the conflicting evidence of the defendants, it is adjudged, ordered and decreed that three issues be n1ade up and tried at the bar of this
Court to ascertain an try, (first.) whether the contract dated
May 18, 1937, between vV. T. Lipscomb of the first part, and
W. A. Willeroy, Walter A. Ludlam and Luretta Ludlam of
the second part, was breached by the said W. T. Lipscomb
or by W. A. Willeroy personally and on behalf of Walter A.
Ludlam and Luretta Ludlam) ; and should the finding be in
·
favor of the said W. A. Wille roy, Walter A. Ludpage 34 ~ lam and Luretta Ludlam then (second) whether
the property claimeq by E. V. Lipscomb and J. F.
Lipscomb, in the affidavits and in their petitions filed in the
case of Walter_ A. Ludlam and Luretta Ludlam v. W. T. Lipscomb is their property in fact as so claimed. Third : Whether
W. T. Lipscomb carried away from the premises of W. A.
Willeroy one good heavy iron double bar, and one extra
heavy iron double bar with singletrees attached.
And it is ordered, that on the trial of the above issues, the
bill, answers, crossbill, replication, exhibits and such other
evidence may be introduced by any of the parties hereto as
may be legal and proper. As to the first two issues the Complainants shall bear the affirn1ative, and as to the third issue
W. A. Willeroy shall bear the affirmative.
Enter this Septetnber 10, 1937.
F. A., Judge.
The aforesaid decree submits to the jury three issues as
follows:
"(first) whether the contract dated May 18, 1937, between
W. T. Lipscomb of the first part, and W. A. Willeroy, Walter
A. Ludlam and Luretta Ludlam of the second part, was
breached by the said W. T. Lipscomb or by W. A. Willeroy
personally and on behalf of Walter A. Ludlam and Luretta
.Ludlam, then:
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(Second) 'Vhether the property claimed by E. V. Lips-:comb and J. F. Lipscomb in the affidavits and in their petitions :filed in the case of Walter A. Ludlam and Luretta Ludlam v. W. T. Lipscomb is their property in fact as so claimed:
(Third) Whether W. T. Lipscomb carried away from the
premises of ,V. A. vVillcroy one good heavy iron double bar
and one extra heavy iron double bar with singletrees at-·
tached.''
page 35 } To the entry of this' decree Counsel for the defendants, in open court, made the following· objections:
First: That it was improper to direct any issue whatever
solely upon the affidavit which had been filed in this case,
·
which was as follows:
Virginia:
In the Circuit Court of New J{ent County.
W. 'T. Lipscomb, Complainant,

v.
W. H. Boswell, Sheriff, et als., Defendants.

AFFIDAVIT.This day before n1c, Grace S. Brydon, a Notary Public of
and for the City of Richmond, State of Virginia, appeared
Clay Crenshaw, who being first duly sworn deposes and says
as follows:
, That he is counsel for Vv. T. Lipscomb, .E. V. Lipscomb,
and ,J. F. Lipscomb, parties to the above cause, that there is
very conflictin~ evidence between the parties represented by
him and certain of the other parties; and that the case will
be rendered doubtful by the conflicting eyidence of the opposing parties, and that he believes that an issue out of chancery should be granted in this cause.
CLAY ORIDN.SHAW.

Taken, sworn and subscribed to before me this 26th da.y.
of August, 1937.
1\fy commission expires January 3, 1938.
GRACE S. BRYDON,
nee .Slater.
Notary Public.

56

Supreme Court. of Appeals of Virginia

but that the Court ntust proceed further and satisfy itself
that the ev:idence would be sufficiently conflicting
page 36 ~ to make the facts of the case sufficiently doubtful
for the Court to feel that an issue, or issues out of
Chancery should be referred to a jury. Said Counsel then
proceeded to read certain authorities upon this point, but
the Judge said he thought he was fantiliar with the law on
the subject, therefore, Counsel did not proceed further along
this course. (Upon this point defendants cite Stevens v.
Duckett, 107 Va., p. 17.)
Second: That the first so-called issue was not a single issue of fact in proper form to be directed out of chancery,
but sub1nitted the whole case (both law and facts) to the jury
for its decision; called upon the jury to construe the contract;
presupposed that one party or the other had broken the contract and called upon it to say which one.
Third: That if any issue at all should be submitted to
the jury it should be one or rnore properly directed which
would dispose of the contract and if the jury found these in
favor of the plaintiff there would be no occasion for trying
the other matters.
Fourth: That it was hnproper to refer issue .No. 2 (as to
ownership of certain personal property) to a jury for the
reason that this matter had already been tried and decided
against the plaintiff anQ. that the defendant claimants, E·. V.
and J. F. Lipscomb were absolutely precluded from attempting· to set up title to this property or even offer evidence in
support of their contention because of the former distress
proceeding in this Court of Ludlam v. Lipscomb and because
of the provision of Section 6156 of the Code of Virginia and
adjudicated cases construing- same.
Nevertheless, the Court overruled all of said objections of
said Counsel and entered the said decree directing
page 37 ~ the said issues and proceeded to empanel a jury
to try same to all of which said defendants excepted, and no''T pray that the same may be sig-ned, sealed
and made a part of the record in tins cause, which is accordingly done this 11th day of November, 1937.
FR.A.NI( ARMISTEAD,
Judge of the Circuit Court of New
l{ent County.
Received N'ov. 8, 1937, at 10:30 A. J\ti.

FRAN!{ ARJ\tiiSTEAD.

W. H. Boswell, ·sheriff, et al., v.
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Virginia:
In the Circuit Court of New Kent County.
W. T. Lipscomb

v.

vV. H. Boswell, Sheriff, et al.
DEFENDANTS' BILL OF EXCEPTIONS NO.1.
Be it remembered that, on the trial of the above-entitled
cause, on an issue out of chancery, the following evidence and
exhibits were introduced by the plaintiff and the defendants,
respectively:
PLAINTIFF'S EVIDEN·CE.
The Plaintiff introduced in evidence the agreement between
W. T. Lipscomb and W. A. vVilleroy in person and as Attorney for Ludla1ns dated 1\!ay 18, 1937, a copy of \Vhich he
had filed with his bill of complaint as ''Exhibit W. T. L. No.
1 '' and which is in the following words and :figures :
''THIS

AGREE~IENT,

1\tlade in duplicate this 18th day
of l\:Iay, 1937, between W. ·T. Lipscomb of the first
. page 38 ~ part, and \V. A. Willetoy, Attorney for Luretta
and \Valter A. Ludlam of the second part, and W.
A. 'Villeroy in person, party of the third part :
"TIT NESSETH:
'VI-IEREAS, a warrant of distress has been levied on certain property in New J{ent County, Virginia, in possession
of the party of the first part in a distress warrant proceeding depending in the Circuit Court of New Kent County
ag·ainst the party of the first part in favor of Luretta and
Walter A. Ludlan1 in which case V.l. A. \Villeroy is attorney
for the said Ludlams.
vVHEREAS, it has been agreed between the parties hereto
that the said legal proceedings in the Circuit Court of New
l{ent County shall stand in abeyance, and stat~t quo, tern-·
porarily, and if and when this agreement is performed, in
full, by W. T. Lipscon1b, party of the first part, the said legal
proceedings shall be dismissed.
'VIIER.EAS, the said ,V. A. Willeroy, party of the third
part, has certain land in Hetirico County, Virginia, near the
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City of Richmond 'vhich he wishes to be plowed, planted,
cultivated, and harvested, the said land being forty (40) acres,
more or less.
vVHEREAS, the said W. rr. Lipscomb, party of the first
part has in his possession and under his control and direc·
tion certain team, hnplen1ents, and tractor.

NOW, TIIERE·FO·RE, This Agreement doth further witness, (1st) That the said W. T. Lipscomb, party of the first
part doth hereby undertake, pt·omise and ag-ree in consideration of the premises, to plow, harrow and plant the said land
in corn for the said vV. A. Willeroy.
(2nd) That the party of the first part is to bepage 39 ~
gin this work not later than Monday, the 24th of
lVIay, and is to rush the same and endeavor to have the plowing, harrowing and planting finished not later than the 5th
of June and sooner if possible.
(3rd) That the said land is to be well-plowed, and harrow-ad
·two ways before planting·.
(4th) That the cultivation of the said crop shall consist of
three workings (a) Backing off or siding· down, (b) going
?Ver with cultivator, and (c) throwing· dirt at final workIng.
(5th) That harvesting· shall consist of gathering the corn
and putting it in such houses on the premises as the said
Willeroy may direct, but shall not include shucking the said
corn.
·
· (6th) That should the said Willeroy' desire to cut some of
the corn and shock it, this must be done by him at his expense, but the said Lipscomb shall pull and haul in the corn
from the shocks and put the same in the house with the
shuck on.
(7th) That the said ';v'"illeroy may direct, if he elects so to
do, that four or five acres of the said land may be planted and
· cultivated in peas, and beans, and if so, that the same shall
be planted and cultivated as the corn is by the said Lipscomb.
·(8th) That the said Willeroy may also direct that four or
five acres of the said land may be planted in trucks and vegetables if he so elects, _and that the team work in planting, cultivating and harvesting' these shall be done by the said !.~ips
comb while he is cultivating and harvesting the corn, but
that no extra trips shall be made to the premises by the said
_Lipscomb to do extra work to the trucks and vegepage 40 ~ tables.
.
{9th) That all hoe work, setting of plants and
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such like things in connection with the trucks and vegetables
shall be done by the said Wille roy at his expense.
(lOth) That all seed for corn, beans and other things shall
be furnished by the said Willeroy.
(11th) That the said 'Villeroy is to furnish the said Lipscomb stable roon1 for his tean1 on the premises while this
work is being done.
(12th) That the said 'Villeroy may use the team of the said
Lipscomb to remove the manure from the stable on the premises now therein and spread it .on the land, but this is to
be done at such tin1es as it will not interfere with the team
'vork of the said Lipscomb in performing· this agreement.
(13th) That the work hereinbefore mentioned and described
shall be performed by the party of the first part in accordance with methods of good farming· and good management,
using good husbandry about the same throughout.
(14th) That the harvesting and housing of the corn in the
shuck by W. T. J..Jipscomb, party of the first part, shall be
eompleted by the 1st of Decem.ber, 1937, if the same cap. be
conveniently done, but the same shall be completed not later
than the 15th of December, 1937.
'
(15th)· That whenever it is convenient for the said W. A.
Willeroy, and the said W. T. Lipscomb may use ab.out the
work mentioned in this contract any help that the said Willeroy has or may have about the pren1ises, and the said Lips.:
comb shall pay such help while working for 'hi~ at the rate
of $1.00 per day, and that during- the time the said Lipscomb
may be using· such help regularly employed about the premises by the said Willeroy, the said help shall be
page 41 ~ under the control and direction of the said Lipscmnb as his employees.
(16th) That it is fully understood, covenanted and agreed
by and between the parties to this agreement that this contract is an entirety, that is to say, that if the said Lipscomb
party of the first part, shall at any tin1e abandon the work before the completion thereof, that he is to receive no compensation or consideration for the part of the work which has
,
.
been perfonned, and,
(17th) .That it is also fully understood, covenanted and
agreed between all parties to this agreement that the consideration to be paid is an entirety, that is to say that w·hen this
agreement shall have been fully performed and discharged
by W. T. Lipscotnb, party of the first part, the said W: A.
vVilleroy, personally, and as Attorney for the aforesaid Ludlams, ag-rees, covenants, and warrants that he will dismiss
in full the distress proceeding-s in the Circuit Court of New
l{ent County, Virginia, between the aforesaid Ludlams and
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W. T. Lipscomb, and rnark satisfied the judgment in full which
-has already been rendered against the s_aid W. T. Lipscomb
in the matter aforesaid, but before this is done, the said
Lipscomb shall pay all of the Court costs which has been or
may be incurred in the said legal proceeding·s.
WITNESS our signatures and seals this 18th day of lVIay,
1937."
vV. T. LIPSCO:NIB,
(Seal)
A. WILLEROY,
(Seal)
Attorney for Luretta and \Valter A. Ludlam.
vV. A. WILLEROY.
(Se.al)

Yv.

·
Also the Plaintiff introduced the agreement bepage 42 ~ tween Clay Crenshaw, Atton'ley for W. T. Lipscomb, et als., and Vv. A. \Villeroy, Attorney for
Ludlams dated 1\!Iay 19th, 1937, a copy of ,\.,.hich he had filed
with his bill of complaint as "Exhibit \V. T. L. No. 2", and·
which is in the follo,ving words and figures:
"THIS AGREEl\1:ENT, :Nlade and entered into this 19th
day of l\iay, 1937, by and between Clay Crenshaw, Attorney
for W. T. Lipscomb, ,T. F. Lipscomb, and E. V. Lipscomb,
party of the first part; and vV. A. vVilleroy, Attorney for
Luretta and Walter A. Ludlan1 and others, in a certain distress proceedings and other proceedings in connection there'vith now depending in the Circuit Court of New l(ent County,
Virginia, party of the second ·part:
'VITNESSETH:
vV·HEREAS, W. T. Lipscomb, ,V. A. \::Villeroy, Attorney
for Luretta and \Valter A. Ludlam, and W. A. Willeroy in
person, have entered into an agreement dated l\{ay 18th, i937,
which said agreen1ent if executed and performed on the part
· of the said W. T. Lipscomb, will make full and final settlement and disposition of all n1atters involved in the aforesaid
litigation.
NOW, THEREFORE, THIS AGREEl\£ID.NT DOTH FUHTHER WITNESS that the said Clay Crenshaw, Attorney as
aforesaid, party of the first part, and the said W. A. WilJerov, Attorney as aforesaid, party of the second part do
hereby covenant and agree that in consideration of the afor~
saicl contract and agreement entered into between the said
W. T. Lipscotnb of. the first part, \::V. A. Willeroy, Attorney

\
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E. ·v. Lipsco1nb.

for the Ludlams and W. A. vVilleroy in person, that the aforesaid proceeding·s now depending in the Circuit Court of Ne"r·
Kent Countv as aforesaid shall be continued from
page 43 ~ time to tim~· and remain in statu quo in all r~~
spects for the purpose of permitting the said W.
T. Lipscomb to perform and execute the aforesaid ag·ree- ,
menton his part, and as long as the said Lipscomb shall faithfully proceed to perform and execute the same, and if and
when the said W. T. Lipscomb shall have fully executed and
performed the said agreement, the said W. A. Willeroy, At~
torney party of the second part as aforesaid, hereby cove.;.
nants and agrees to mark the judgment renderecJ against the
said W. T. Lipscomb in faYor o.f the Ludlams in the aforesaid litigation satisfied in full, and to dismiss all proceedings
· in connection with. the aforesaid litigation, but on the other
hand should the said W. T. Lipsco1nb fail or refuse to execute and perform the aforesaid agreement on his part, the
said W. A. vVilleroy as Attorney for the said Ludlams shall
proceed with all matters involved in the aforesaid litigation
as if there had been no break, interruption or continuance of
the same.
It is further covenanted and agreed between the parties
hereto that in the event the said W. T. Lipscomb shall fully
execute and perform on his part the agreen1ent hereinbefore
. mentioned, and thus be entitled to haye the aforesaid litigation dismissed, that the sa1ne shall not be done until the said
Lipscomb shall pay all Court costs in connection with the said
litigation.
'VITNESS our signatures. and seals this 19th day of May,
1937.

CLAY CRENSHAW,
(Seal)
Atty. for W. T., J. F. & E. V. Lipscomb.
(Seal)
W. A. WILLEROY,
Atty. for Luretta & Walter A. Ludlam.
He then introduced the witnesses following:

page 44

~

(1) E. V. LIPSCOl\tiB,
a witness ·of lawful age, being first duly sworn,
testified as follows :

I am a brother of vV. T. Lipscomb and also one of the defendants in this case.
·
I worked a day and a piece with four team and tw9 disks
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fV. D. Taylor-E. Y. Lipsco,mb'-De·wey
, Pat·sley.
in the corn and on Thursday, July 15th, n·Ir. "\Villeroy stopped
me. I thought it was all rig·ht to work the corn, didn't see
anything wrong with it. In so1ne places the corn was up to
my shoulders, but n1ost of it was not so high.
He testified certain of the tea1n in question were his. This
testimony as to the ownership of the team was objected to
by Counsel for the defendants upon the ground that under
the proceedings in the distress case and by .Section 6156 Code
of Virginia, all persons were completely precluded from making any claim to said property, consequently, no evidence
could be introduced setting up clain1 to the team. The objection was overruled and the said Counsel excepted.
(2) W. D. TAYLOR,
another witness of lawful age, being· first duly sworn, testified as follows:
I am a farmer and live on part of "Waterloo'' farm. At
the request of lVIr. Lipscomb I went and looked at the corn.
Some of it was up to my shoulders, but most of it was much
smaller. I think it could have been worked with disks. The
rows ran through both sn1all and larg·e corn and the small
could not have been worked without working- the large or turning· in the n1idst of the corn which would necessarily have resulted in breaking down considerable corn in turning. So1ne
of the corn had already turned yellow from grass. I didn't
see much of it.
E. V.
page 45

LIPSCO~IB,

recalled.

~

Said the bars in question belonging to W. A.
\Villeroy were used by them and that _they may
have been taken away. He did not know 'vhat was done with
them.
(3) DE\iVEY PARSLEY,
another witness of lawful age, being first duly sworn, testified as follows :
Said he was a farn1er from lower end of Hanover County.
On July 16 while the corn was being worked, I went there at
the request of 1\{r. Lipscomb- and looked oyer the corn. I
think it was all right to work it with disks. R-ig-ht much of
it was up to n1y shoulders in places, but most of it was much
smaller.
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(4) ""\V. T. LIPSCOMB,
Plaintiff, another witness of lawful age, being first duly sworn,
testified as follows:
I started on this work on ~Ionday, :i\:Iay 24,1937, and finished
planting what land had been prepared on June 5th. The
ground got too hard to plow so I stopped and took team and
implements home. I don't remember when I started again,
hut it was late in June, I think the last part of the corn was
planted near the last of June. It was around six acres. The
.first part of the land prepared and planted 'vas put in as
nice ~s any I ever saw.
On July 15 'vhen lVIr. Willeroy ordered n1e to stop working corn it was as pretty as any I ever saw. Some of it
'vas up to my shoulders, but most of it was much smaller and
it was all right to work it with disks.
I told ~Ir. Wille,roy I was going ahead and work the corn
regardless of his orders, and he told me if I did he would
have n1e arrested for trespass. I then went out in the :field
and looked over son1e of it and asked lVIr. VVilleroy
page 46 ~ what about working part of the corn, and he told
n1e he would meet me at the office of my lawyer
(1\:fr. Crenshaw) in the n1orning- and take this up with me if
I wanted to. This was about night on July 15th.
Said he used the bars of 1\fr. "\Villeroy in question and did
not know what had becon1e of then1. They 1night be at his
home, and if he found thmn he would return them to Mr. Willeroy. Said the property. clahned by E. V. and J. F. Lips.comb belonged to them and he had no interest in it. (This was
objected to by Counsel for defendants on same ground as
previously stated on this subject. Objection overruled and
exception noted.)

He then offered three contracts in writing· for the purpose
of showing ownership of property claimed by E. V. and ,J. F.
Lipscomb, 'vhich were as follo,vs:
CHATTEL 1\IORTGAGE

''KNO·W ALL J\iE'N BY THESE PRES:JnNT.S, that the undersigned W. T. Lipscon1b (hereinafter designated as ''Mortgagor") residing in ~fanquin Township in the County of
King William and State of Virg-inia for the purpose of securing the valid indebtedness hereinafter described, and in
consideration of the principal sum thereof, all of which consideration is hereby acknowledged, hereby grants, bargains,

S~p1·eme
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W. T. Lipscomb.
sell and mortgages unto V: W. Fox of l\ianquin in the ·County
of King William and State of Virginia, the following de-..
scribed personal property now owned by and in possession of
the mortgag·or. on Section * * * in the County of King William, State of Virginia. ~ * *
One 10-20 l\fcCorn1ick Deering Tractor, 1927 1\!Iodel, 8'
Deering Grain Binder, two horses, eight n1ules.
Names of ~Iules-Queen, Polly, Alice, Buella,
page 47 ~ 1 Colla, Mattie, George, Sally.
Names of Horses--Lady, Lizzie.

..

•.

One noted dated J nne 25, 1930, due July 10, 1930, for
$195.00
One noted dated ,June 25, 1930, due December 1, 1930, for
$350.0Q
One noted dated June 25, 1930, due Dece~ber 1, 1931, for
$350.00.

*
IN TESTIMONY WI-IEREOF the mortgagor has hereunto
affixed his hand and seal this 25th day of June, 1930.
W. T. LIPSCOMB
Mortgagor.
Signed, sealed and delivered in the

W. C.

prese~ce

(Seal)

of

LEEL.

Memorandum on back
Hold mortgage with new notes.
OLIVER FARM EQUIPMENT SALES
OOMPANY
Number E-3051-ABC
From W. T. Lipscmnb, ~Ianquin, Va.-County of King
William, State of Virginia.
The within chattel mortgage was recorded this 1st day of
July, 1930, at 11:00 o'clock A. M., by me, Clerk B. C. Garrett, Jr. of Circuit Court, State of Virginia, and was duly
recorded ill: Miscellaneous Record Book 1, page 268.

W. H. Boswell, .Sheriff, et al., v. W. T. Lipscomb.

65

W. T. Lipscomb.
''For value received the Oliver Farm Equipment Sales
·Company hereby assig-ns, transfers and sets over to tT. F.
Lipscomb, but without recourse upon the said assignor, that
certain judgment obtained on the 26th day of December, 1934,
in the Trial Justice Court of ICing· vVilliam County, Virginia,
in favor of the assignor against W. ·T. Lipscomb, which was
taken upon a note in the principal amount of Three
page 48 ~ Hundred and Fifty Dollars ($350.00) but upon
which was noted certain credits, said note waiving
homestead exemption and is filed with the papers in said <~ase
in the Clerk's Office of said Court, and further identii;ied
as being endorsed by one V. W. Fox, and carrying provision
for 10% attorney's fee.
And the said Oliver Fann Equipment Sales Company fur- ·
ther assigns to the said J. F. Lipscomb all its rights and
remedies, both in law and equity, for the enforcement and
collection of said judgment, which are incidental thereto, by
virtue of law or otherwise, including the rig·ht to proceed in
its name for the collection and enforcement of said judgment.
WITNESS the following signature and seal this 28th day
of January, 1935. ~'
OLIVER FARM: EQUIP:NIENT
SALES COI\'IPANY.
By l\f. H. PETTIT, President.
Attest:
T. A. FREEl\tiAN, Secretary.
State of Illinois,
County of Cook, to-wit:
I, l\{arion Koebrick, a Notary Public in and for the County
and State aforesaid do hereby certify that l\:L H. Pettit,
President and T. A. Freeman, .Secretary, respectively of the
Oliver Farin Equipment Sales Company, whose names are
signed to the foreg·oing assigtunent dated January 28, 1935,
have acknowledged the same before me in my County and
State aforesaid.
Given under my han~ and seal this 28th day of
page 49 } January, 1935.
~I.A.RION KOEBRICK,
Notary Public.
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.lVIy commission expires 9th day of November, 1937.

"THIS AGREEMENT, ASSIGN~IENT AND BILL OF
SALE madP. and P.ntered into this 24th day of October, 1934
by and between W. T. Lipscomb, party of the first part, and
E. F. Lipscomb, party of the second part:
WITNESSETH.:
That, whereas, heretofore the party of the :first part did
make certain notes, payable to Oliver Farm Equipment Sales
Company (hereinafter called and referred to as Oliver), in
payment for a Red R-iver thresher purchased from Oliver:
And, whereas, the party of the first part did give to Oliver
a Ghattel mortgage on certain personal property, hereinafter
described and set forth, to secure the payment of said notes,
which chattel mortg·ag·e is recorded in the Clerk's Office of the
Circuit Court of l(ing William County, Virginia;
And, whereas, Oliver is now taking steps to foreclose on
said personal property under said chattel mortgage, and sell
property to satisfy said notes held by Oliver~
NOW, THERE,FOHE, it is mutually agreed between the
parties hereto, and by these pres(lnts is carried into effect the
following, to-wit:
1. The partv of the second part has upon the signing and
sealing of these presents paid to the first party the sum of
Two Hundred Dollar~ ($200.00}, receipts of which is hereby
acknowledged;
page 50 ~ 2. That the party of the second part will pay to
·
Oliver all money or sums of money due to Oliver
by the first party by virtue of said notes ;
3. That the party of the first part .hereby assigns. sells,
gTants, conveys and sets over to the party of the second part
all his right, title and interest in and to the following described
property: to-wit:
One (1) Red River thresher.
One {1} 10-20 1\IcCormick-Deering tractor.
One (1) 8 foot Deering grain binder
· Eight (8) mules
Tw~ ( 2} horses
being the s~me p~rsonal property of the party of the first
part on whiCh Ohver now has aforesaid chattel mortgage;
That the party of the first part, upon paymen,t of money
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owing by him to Oliver, by the second party, as hereinbefore
set forth, will thereupon instruct Oliver to assign to the party .
of the second part any and all security held by said Oliver.
IN WITNESS wlu~reof the parties hereto have this day
and date above set forth set our hands and seals.''
Signed) W. T. LIPSCOMB

(Seal)
(.Seal)

all of which were objected to as completely irrelevant; not
recorded or docketed in N e\v l{ent County; and also because
no claim could now be assArted to this property for reasons
heretofore given. These objections were overruled and Co-qnsel excepted.
page 51 ~ The farm he was now living upon, he said, had
been bought in fron1 the Federal Land Bank by
his son, W. T. Lipscomb, Jr.
( 5) ...t\.NDRE·W I<ECK,
another witness of lawful age, being first duly sworn testified
as follows :
·

I an1 a butch~r running a stall in 17th .Street l\£arket, Richmond. I live on a farm abollt a mile or more outside of Richmond in Henrico County where I also do some farming. At
the request of :fiir. Lipseon1b I went with him and looked over
the corn about the timf' l\f.r. "\Villeroy stopped the work. I
thoug·ht the corn could have been worked all right at that time
with singlP. plows. (Tins ·was objected to by Counsel for
Defendants because there was no evidence that Lipscomb ever
attempted to work it with sing·le plows or even offered to,
and was not stopped from working· it with single plows and
was only stopP,ed from working it with double disks, which
objections were overruled and Counsel excepted.) I would
not havP. allowed the corn to be worked with double disks at
that time and in :its thAn condition if it had been my corn.

(6) W. H. BROACH,
another witness of lawful ag·e, being first duly sworn, testified
as follows:
I am a horse and mule trader and dealer from King &
Queen Co:unty, Va. Testified h~ sold certain team to either
J. },. or E. V. Lipscomb. (This 'vas objected to by defendants'
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Counsel upon the ground that no claim or title could be set
up to· any of this property under the law and no evidence
could be heard for the purpose of establishing any such claim
or title for reasons heretofore given, which objection was
overruled and said ,Counsel excepted.
~

(7) J. F. LIPSCOI\IB,
another witness of la,vful age, being first duly
sworn, testified as follows:
page 52

I am a son of W. T. Lipscomb and also one of the defendants in this cause. He was working in Richmond at this time,
but had farmed in King 'Villiam County. Started to testify
as to his ownership of some of the team, etc., but at this point
,the Judg-e interrupted and said he was satisfied the property
was liable to the levy and took the issue from the jury regarding the ownership of the property clailned by J. F. Lipscomb.
(8) ROBER·T JOHNSON,
auofher witness of lawful age, being first duly sworn, testifiedas follows:
I am a farn1er living on "~Iaringo" farm in New l{ent
County. About July 15 or 16 at the request of ~ir. Lipscomb
I inspected this corn. Some of the corn was up to my shoulders, but most of it was much smallfn·. Grass and weeds
'vere bad, but I think it would have been all right to work the
corn with disks.
The Defendants to maintain the issue on their- part, introduced the following evidence:
(1) R. L. TATE,
a witness of lawful ag·e, being first duly sworn testified as
follows:
·

I now live in Henrico County and have farmed in Hanover
and Henrico Counties practically all my life. At the request
of l\'Ir. Willcroy on Sunday, July 11, 19:37, I went over the
entire corn crop at his place of around 40 acres. In some
places this corn was about as tall as a 111an but the principal
part was much smaller, much of it not more than knee high,
yellow, and with wire and crab grass very thick, and almost
as tall as the corn. In the spots where the corn was tall the

':
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page 53

weeds were very bad and practically as tall as the
corn. It 'vas very evident that most of the acreage
would not produce any corn at all and the best of.
it would make very little. Th<' corn had not been worked at
all in accordance with good farming· or husbandry. .At the
time I saw the corn the crop was already lost and no method
of cultivation could have saved it or been of much benefit to
it if any. At this time it was impossible to cultivate this corn
with disks, because where the corn was tall and disks would
have broken it badly and "'here the corn was small enough to
get over it with disks without breaking down the corn, the
grass was so rank the disks would not have done any good to
the corn. The small corn could not be worked and leave the
tall without turning·· around in the n1idst of the corn and this
would have broken much of it down. About eight or ten acres
of this corn had bP.en planted much later than the other, and .
this had not been worked at all. In some places the weeds and
grass in this young· corn were taller than the corn and so
thick you could not even see the corn.
~

(2) W. B. ORANGE,
another 'vitness of la,vful age, being first duly sworn, testified
as follows:
I am about sixty years old and have been farming all.my
life. At present I livP. in Henrico County on Harvie Road
and cultivate the farm I own of over two hundred acres, and
t·ent over three hundred acres adjoining land which I also
cultivate. I had never met Mr. Willeroy until he asked me .
to come to his place and look over this corn for him. I went
over to his place on Sunday, July 18th and again on Sunday,
August 15th. The first time I went over the entire corn crop.
In some places the corn was as tall as a man, but most of it
was much smaller. A larg"-e part of it was so grassy
page 54 ~ that the corn had turned yellow and gotten hard, .
and nothing· could be clonP. to save the crop. The·
grass was very thick and most as tall as the corn, and many
acres will not n1ake any :eorn at all. In one place there is
about ten acres which will not make a particle of corn. .A.t
the time I :first looked at the corn, July 18th, the tal1 corn
could not have been worked with a disk without breaking it
down badly. Where they had ·worked before they were
stopped, the tall corn was badly broken. ·The weeds were
about as tall as the corn and no method of cultivation could
have saved t~ crop. After corn has reached the age and sizE.•
which this corn had, cultivating it will do more harm than

t
___/

70

Supreme Court of Appeals of Virginia

E. IVJ. McChwe. •
good because the roots of the corn extend all the way across
the row and if you work it deep enough to kill out the gTass
and weeds, it is very injurious to the corn roots.
The land showed that smne parts of it had ·been very poorly
plowed and prepared. None of the corn was cultivated in
accordance with g·ood husbandry or farn1ing. I do not con.
sider it worked at all. Had this crop been properly cultivated
it 'vould have made five barrels of corn to the acre, as it is
it will not make a half barrel to the acre. I do not consider
it worth gathering and would not g·athcr it 'for the crop.
About eig·ht or ten acres of this corn was planted n1uch
later than the other. This was not worked at all. Just
planted and left as it was. When I first sa'v this on July 18
in pla~es the grass and weeds were taller than the corn and
the corn could not be seen at all.
When l went back on August 15 I could easily tell where
the corn had been worked to by the marks made
pag·e 55 ~ from the disks. There 'vere four different places
in the corn field where the corn had been worked
to a certain point when the work ·was stopped and there 'vas
uo difference whatever between the corn which had been
worked and that which had not, so far as the benefit to the
corn was concerned.
(3) E. ~I. lYicCLURE,
another witness of lawful uge, being first duly sworn, testified
as follows:

I am a real P.state ag·ent. Age-about fifty-five. At ~fr~
Wille roy's request I went to his place on July 15th and again
on August 14th. The first time I went over all of the corn
well. In son1e places it was as tall as a n1an and the weeds
thick and most as tall as the corn. Much of the corn was
a round knee hig·h and grass thick and most as high as the
corn and the corn had turned yellow. Many acres will not
make a single ear of corn. vVhere the corn had been worked
recently, the tall corn was badly broken. .A good size piece
of the corn, probably about ten acres, was much later than
the other. This was not worked at all, just planted and left
to grow. In son1e places the grass and weeds in this were so
thick and tall the corn could not be seen. When I was at this
place ag·ain Au~·ust 14, I could easily tell where the corn had
been worked, that is, the several points where the field was
worked and where it stopped when ~{r. 'Villeroy ordered the
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work discontinued and there was not a particle of difference
between the corn worked and that not 'vorked.

(4) R.. I-I. L:OVING,
.another ·witness of lawful age, being· first duly, sworn, testified
.as follows : ,
I am an insurance man living not very far from
l\{r. Willeroy. At his request on August 12th, I
went to his place and looked over the corn. Grass
and weP.ds were very bad. ~Iany acres of the corn will produce nothing at all. TherP. ·was no difference between the
corn worked and that not ·worked.
page 56

~

(4) vV. A. WILLEROY,
another witness of lawful ag·e, being first duly sworn, testified
as follows:

I am sixty years of age, and a lawyer, but was ra.ised on
a large farm and have been largely engaged in farming practically all my life. ~Iost of the time since I have been practicing law, I have operated two large farms.
On May 3rd, after judg·ment had gone against W. T. Lipscomb in the distress proceedings for $400.00 interest and
costs, and the Court had ordered the Sheriff to take possession of the property levied upon and sell it, 1\'Ir. Crenshaw
asked me if some arrangement could not be made to let Lipscon1b work out his crop, that if his team were sold at that
season he would lose his entire crop, but said he thought that
by appealing he mig·ht g·et sufficient time for him (Lipscomb)
to 'vork out his crop. I told him I did not see how I could do
anything for Lipscomb. After the order was entered May
11th allowing E. V. and ,J. F. Lipscomb to file their petitions,
I felt it would be fall before the n1attt~r 'vas disposed of, and
knowing that I was doing Lipscomb a service and that if the
contract was fairly well performed I could get corn enough
to pay off the judgment, and hoping- I was ending· troublesome
litigation, and doing every one concerned a good and friendly
service, I entered into the hvo contracts of l\Iay 18 and 19
which have been introduced in evidence.
page 57 ~ The contract for working the corn provided that
the work should not be started later than May
24th. On the afternoon of l\rfay 24th Lipscomb began tl1e
work and told me that afternoon that the only reason he came
thP.n 'vas that there had been a heavy rain at his place and it
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was too wet to work there. He started with tractor and six
team and 'vorked until Tuesday, June 1st, when he claimed
t4e land was too hard to plow so he stopped and took all team
and implements away. During this thne he prepared and
planted about thirty acres in corn. Most of it was very well
prepared except three or four acres which was scarcely plowed
at all, just scratched at, after it had gotten a little dry. While
Mr. Lipscomb was prC'paring this lanrl he told me that he
thought the land should be disked in order to make it fit .for
planting, that his harrows were in bad shape, and the teeth
all worn out: that he had tried to borrow harrows with good
teeth from Mr. I\::eck, but had not been able to do so. He sugg.ested that I let him disk the land well before planting with
his heavy double-action tractor disks, and in consideration of
the disking that he be relieved fron1 harvesting the crop. I
knew that this was a big concession in favor of lVIr. Lipscomb;
that the disking of the land would be very little cost and labor
compared with harvesting and housing the corn under tha
contract, but I had looked at his harrows and the work thev
were doing, and saw that it was aln1ost worthle·ss. The teeth
were worn so short that the harrowing he 'vas doing was of
little or· no value other than to smooth down the surface with
the frames of the harrows, and for these reasons I agreed to
thil:3 although I knew it was making· a big· concession, hoping
that I would get the crop put in in good shape and
page 58 ~ worked out in good shape.
He did not return until June 22, and after I had
written him three letters which are as fol1ows:

~{r. W. T. Lipscomb
Tuns tails, Va.

Richmond, Va.
June 8, 1937

Dear lVIr. Lipscomb :
''We have had two right good rains since you you left my
place. It rained very nicely most of th&. night last night
and I think the ground would have been in very nice condition for preparing today. It is already very late, and unless
this work is finished in the next few days it will be useless to
plant it in corn."
Yours very truly,

W. A. WILLEROY.
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Richmond, Va.
June 16, 1937

Mr. W. T. Lipscomb
Tun stalls, V a.
Dear Mr. Lipscomb:
"I have been right much disappointed by your not coming
back to finish plowing and .planting the land in accordance
with your agreement. We have had three nice rains since yon
left, and the land could have been plow:ed very nicely at the
proper time, although I am afraid it is rather hard right now,
but it looks as if we n1ight get another rain this afternoon,.
and I hope we will.
The land that you planted is also suffering terribly for
work, and in some places the grass is very ·bad, and unless
proper cultivation is had very soon, the whole job will be
worthless so far as I am concerned.
page 59 ~ Please give this your attention at once as it is
already too late to plant corn and make a crop."
Yours very truly,

W. A. WILLE·ROY.
Richmond, Va.
June 22, 1937
Mr. \V. T. Lipscomb
Tunstalls, V a.
Dear l\ir. Lipscomb:
, "I am very much disappointed and dissatisfied with the
progTess you are making- under the contract which we entered
into on thP. 18th of May, 1937. The second clause of this contract states ''That the party of the. first part is to beg·in this
work not later than l\'fonday the 24th of l\fay, and is to rush
the same and endeavor to have the plowing, harrowing and
planting finished not later than the 5th of June, and sooner
if possible.''
You did not begin this work until the afternoon of May
24th, the very last day allowed under your contract, and it
it still largely unfinished. I should say that approximately
ten acres of ]and is unplowed, and the 'veeds have made such
a terrific growth that it will be very hard to make anything
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like a decent job of the plowing. At this writing you are
practically a month behind with the work under your contract,
and !"have no idea when you will finish it. Had you started
a few days sooner instead of 'vaiting until the last day, it.
would all have been plowed· and seeded before the ground got
dry and hard, or had you put forth a little more effort th~ plowing could have been finished and the planting done although
the g-round had gotten a little harcl. I have often plowed
grow1d when it was much harder than this was 'vhen you
left it.
Had I known you were going to be this late finishing plowing and seeding, I 'vould never have entered into the agreement as the season for planting· corn is already over. Ordinarily corn plantPd this late is a failure unless we ~1appen
to get unusual rains in the late summer and the fall is late.
·Furthermore, the land which you plowed and planted is
getting· to foul with weeds and grass that unl~ss you get to
work in it at once, it will be impossible to work it out to any
advantage.
I am not at all. satisfied 'vith the progress that is being
made in this matter,. and unless you can get started
page 60 ~ at once and complete the plowing and planting in
the next few days, and also get the crop all worked
out, we had as well call the "rhole thing off and cancel the
agreement.''
Right much of the last land you planted was so badly prepared that it is impossible to make a crop of any consequence
on it, and I do not want any more put in in this condition. At
the present time, the land is in excellent condition for plowing except that the growth of weeds is so bad that it will take
heavy chains and extra good plowing to get the land in anything like tillable shape."
Yours

•

~ery

truly,

W. A. WILLEROY.

On this day, June 22nd, he beg·an plowing again with tractor and siding down corn with two disks.
I-Ie finished plowing and preparing the remaining· land,
about ten acres, and planted it on June 28th.
After the corn was sided down we agreed that instead of
running cultivators to corn in accordance with the written
agreement that Lipscomb migl1t reverse his disks and chop
the dirt back to the corn (this was a big advantage to Lips-
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and saved him 1nuch tin1e and costs). Most of the work
of disking both in siding down and chopping the dirt back
was done by two very small boys and was miserably performed.
This 'vas .finished on J nne 30 A. lVI. and he left with all
te~ms, implements and men, without hitting a tap in the trucks
and vegetables although I directed specifically that these be
'vorked out before leaving. They did not at this time or at
any time do a single particle of work on the trucks and vegetables.
I did not know he was going· to leave on .June 30th, but
thoug·ht he was going right on and work the trucks and then
go over the corn ag·ain. As soon as I found out'
1)age 61 ~ that the men and team were going· away on June
30, I wrote :Mr. Lips.comb the letter :which bears
that date, and is as follows:
1

Richmond, Va.
J nne 30, 1937
~1r. W. T. Lipscomb
· Tun stalls, V a.

Dear Mr. Lipscomb:.
''I was hoping while you were at my pla~e this time 'you
would run over- the corn the second time. Please send the
men and team back by 1\{onday, the 4th of July and let them .
go over it the second time. Unless this corn is gotten over
a~ain VC?ry quicklyt the grass will be so bad that it will be ini. possible to do much with it. The grass has already formed
such a 1nat thnt the corn is turning yellow in many places.
If yon can get back with the team ~{onday, as soon as you
get over the first planting·, the last lot wil1 be ready to side
down.
I want you to try and give me a fairly good deal because
I am certainly paying a good price for this work, and unless
I can make a fairly good crop I will not g·et costs out of it.
The truck patch is even in worse shape than the corn. They
have not done any 'vork in that at all.
On W ednes.day morning before I left I told Roy to tell your
men to put two team in the truck patch and that he could
work one to the cultivator and one of your men side down
with the other, but they left withou:t doing anything to the
truck. At that time one cultivator and one plow in less than
a half a day would have put my trucks in good shape, but I
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am afraid by the first of next week the grass will be so bad
that even the plow will not turn it ..''
Yours very truly,

Vv. A.. "\VILLEROY..

I wrote him again on July 7th as follows :
Richmond, Va.
July 7, 1937
Mr. vV. T. Lipscomb
Tunstalls, V a.
Dear ~Ir. Lipscomb:
''Unless you can start to work on the crops at
rny place agai~ by tomorrow, I t~ink ' ""e had as well call the
deal off. The bulk of the crop IS about lost already, and I
do not see the use of my having to pay out around $450.00 and
get no crop.''

page 62

~

Yours very truly,

W. A. WILLEROY.
On July 13 he sent two boys up 'vith two disks and four
. team and startPd in tl1e corn. I did not expect him to return
as I had told him in my letter of July 7 not to, unless he did
so by July 8th. The boys with two disks came up late in the
day on the 13th of July and started to work for a while. There
was a hard rain that afternoon and they ''lent home and did
not return the next day. When I got home from the office on
th(l evening of the 13th I saw at once that the work they were
doing was ruinous to the corn so as soon as I g·ot back to my
office the next morning I wrote Lipscomb the letter dated
July 14 which is as follows:
Richmond, Va.
July 14, 1937
~{r. W. T. Lipscomb
Tun stalls, V a.

Dear Mr. Lipscomb: ''On June 30 I wrote you urging you to come and work out
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the corn under the contract we entered into. You did not
return and I heard nothing from you, so I wrote you again on
July 7 urging you to return and start to work by the Bth, and
told you that unless this was done we had as well call the deal
off. I received no reply and you did not return until yesterday, the 13th of July. The crop was already ruined, and in
such condition that it cannot he ren1cdied now bY cultivation.
I considered that you had abandoned the work.. and did not
expect you to return.
page 63 ~ When I went home last night I was astonished
at what had been done. I did not think any man
who had ever worked an acre of corn would have so little sense
as to do \Vhat you have done in some of the best spots of the
corn. \Vhat you are doing is not only of no advantage, but
ruinous to the corn, and it seems to me that you would know
it without being told. You have made a complete forfeit under your contract, and I do not \vant you to do any more work
in this connection unless we can get together upon some new
arrangement. I sug-gest that you meet me at my office with
your Attorney, 1\fr. Clay Crenshaw, and see if we can arrive
at some satisfactory arrangement, and if we cannot do so, I
shall proceed at the next term of New l(ent Circuit Court
with thP. distress proceedings in the Ludlam case.
I think on the whole that vour work under this contract
has beep the worst I ever had anything to do with, nevertheless, had you proceeded within a reasonable time to work out
the corn even in the fashion it \Vas being done, I should have
accepted the work and not murmured, but I cannot sit still
now and let you ruin the few spots of corn that will produce
something and accept the same as performance of your contract. Therefore, I am notifying you not to proceed further
~under any circun1stances.
As I said before, I am willing to meet you and your Attorney and see if we can make some new arrangement that will
satisfy me, but the first contract between us is absolutely at
an end.
I am sending a copy of this to your Attorney, l\fr. Clay
Crenshaw.''
Yours very truly,

w.

A. vVILLEROY. ·

and SP.nt a copy of this to his Attorney, Mr. Crenshaw, also.
On .T uly 15tll when I lP.ft home for my office I left a mes-
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sag·e for Lipscomb or his boys, if they returned, not to work
the corn. They did return and brought a third disk and team
and started work in the corn. When my message was given
them I think they ·stopped work. That evening when I got
back home about night, Lipscomb and one of his men (either
his son or brother, I am not certain which as I do not know
which is which, but I think it was his brother) were there and
they came over where I 'vas near the house, and Lipscomb
asln~d me what was the trouble about working the
page 64 ~ corn, and I replied that it seemed to me he should
know without asking. I then told him I did not
want the corn worked, that to work it then could not benefit
it but was a great injury and I could not let him break down
the best of the corn. which was the only part that would make
anything in the condition it had g·otten. He insisted the corn
could be worked all right and said he was going to work in it
again in the morning·. I told him that I was standing absolutely upon the written agreement, and I would not let him
ruin what little corn there was in some places, because a judgment against him for damages would be worthless, and if he
started to work in that corn in the n1orning I would certainly
have him arrested for trespassing. He then left me and I
think went back to the field and in a short while came back to
the house and asked for me. I went out to see him and he
asked me what arrang·ement c.ould be made for working soml~
parts of the corn. T told him if he would meet me at the office
of his Attorney~ 1\tir. Crnnshaw, in the Inorning, I would take
the matter up with him there, and if we could make some new
agTeement which would be to our rnutual advantage I would
do so. He then left. The nRxt morning I was called on the
'phone sometime between nine and ten o'clock and asked to
comP. ?ver to 1\{r. Crenshaw's o~ce. I went over prom~tly.:
Mr. Lipscomb was therP. and I think some of the other Lipscombs also. I was asked what proposition I had to make. I
replied that I hardly knew what proposition could be inade,
but that I 'vas willing to talk over the matter and see if we
could get together. Mr. Crenshaw at once said that this was .
useless that they had already made up their minds to proceed
under the ag-reement formP.r]y made, and he had advised Mr.
Lipscomb to g·o on back to my place and proceed
page 6~ ~ with the worlc I ~aid all rig·bt, if that is your decision it is useless to discuss the matter further,
and I left immediately. Shortly thereafter, on the same day,
J~nly 16th, I' wrote a letter to Mr. Lipscomb which is as follows:
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Richmond, Va.
, .July 16, 1937
Mr. W. T. Lipscomb
Tnnstalls, V a.
Dear Mr. Lipscomb:
·
''I am writing this letter to confirm my verbal statements
to you out at the farm on yesterday and also those at Mr..
Crenshaw's office this morning, as follows, to-wit:
I am standing absolutely upon the written contract between us dated May 18, 1937, and consider the same wholly
forfeited as I had already notified yon by a letter of July 7.th,
1937, and another of July 14th, 1937, a copy of the last being
sent to your Attorney, Mr. Crenshaw, and in view of this
fact, I shall proceed against you in the Ludlam case in New
Kent Circuit Court at the next term of said Court.
·
I also understand from you and your Attorney that you
are going to proceed with the work at the farm, and I also
have information over the 'phone from the farm that your
men and team are at work in. the :field. This is, therefore, to
notify you that you are clearly a trespasser, and that I shall
hold you liable as a trespasser for any and all damages done
in connection with the ~rops and anything else on the premises.
.
I am sending a copy of this to your Attorney, ~fr. Clay
Crensha,v. ''

Yours very truly,

W. A. WILLEROY.
And mailed it to him at his home address and in person took
a copy of same over to Mr. Cr~nshaw and left it with him.
Mr. Crenshaw then told me he had changed his mind about
.
working the corn and had advised Mr. Lipscomb
page 66} not to proceed with the work and that he supposed
tl1e men and teams had already left my place. The
rows in this corn field were long and in some places the corn
was small and in others as tall as a man. In working it with
double disks you .either had to go through the rows from end
to end or turn in the midst of the corn which would break
do'\\-11 a gTeat deal of corn in turning. If you did not turn
but kept on through the large corn with a disk, it would have

.,.
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been ruinous· to the largest corn which was the only corn that
had a chance to make anything in its then condition. Fur:..
thermore, the weeds and grass had gotten so bad that cultivation would do no good but much harm. Where the corn was
small enoug·h to get over it with a disk the grass and weeds
were so bad that cultivation would not have covered the grass
and weeds and would only have injured the corn. Where the
corn was tall (some places tall as a man) the weeds were
nearly as tall as the corn. Cultivation in these places would
not have hurt the tall weeds, but w·ould have broken down
much of the best corn and injured that not broken down by
tearing up the roots of this large corn. All of the corn first
planted, about thirty acres, had already reached the stag·e
where it was impossible to save it by cultivation. It was already lost. In some parts of the field there is as much as
five or six acres continuously where not a particle of corn
will be made. · The corn was perfectly yellow from being
crowded out by grass and weeds and no cultivation at the
time I orderP.d the work to be stopped could have saved it or
helped it. It was already lost and had I permitted the work
to go on without objection it mig·ht have been considered an
. ·
acceptance of the work under the agreement. Had
page 67 ~ this corn been worked in accordance with the agreement it would have made 200 barrels or more, but
it will not make 20 barrels as it is. It not onlv was not worked
according to good farming and good husban"dry, but was one
of the won~t cultivated and worst manag·ed crops I ever
saw in mv lifP..
When Lipscomb left the work on tT une 1st claiming the
ground was too hard to plo,v, he should have kept on and
finished; the land was a little hard to plow to best advantage,
· but it could have easily been done and the tl~actor would have
finished it in two more days. I have often plowed land much
harder. There was about ten acres of this land left and it
was not planted until June 28th. vVhen Lipscomb came back
to work the corn first planted, and ''ras stopped from doing
this July 16, he had never cultivated the corn last planted
(the approximate ten acres planted June 28) and at that time
in places the grass and weeds 'vere above the corn. He never
cultivated any part of this at all and never offered to. When
the work was stopped, July 16, there were four different parts
of the field which had been worked to certain points. You
can easily tell today (September 10) the last row cultivated
in each place and at no point does the last ro'v cultivated
show any improvement over the uncultivated one next to it.
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I havP. here seven photographs of this corn which I now
introduce as evidence. Thev were all taken the afternoon of
August 17, 1937, and show various sections of the field some
being of the best, and some of the worst parts of the corn.
The good spots are small and the bad ones represent the most
of the :field.
The four bars belonging· to me which I charged Lipscomb
with taking away were taken by his men and used
page 68 ~ while on my premises. They were never returned
and one of Lipscomb's men said they were carried
to Lipscomb's by mistal~e and would be returned.
The Court certifies that the foregoing evidence and exhibits
referred to therein constitute all the evidence introduced on
the trial of the issue out of chancery in the above entitled
case.
Given under n1y hand and seal this 11 day of November,
1937.
~Tudge
Recei~ed

FRANK: AR1\fiSTEAD,
of the Circuit Court of New J{ent County.

Nov. 8, 1937, at 10:30 A.M.
FRAN!{ AR·MI.STEAD, Judge.

Virginia:
In the Circuit Court of New J{ent County.

W. T. Lipscomb

v.
W. H. Boswell, Sheriff, et al.
DEFENDANT'S BILL OF EXCEPTION NO. 2.
BP. it remen1bered that, during the tl'ial of the issue out
of chancery in the above entitled case, the defendants offered
thP. Sheriff of New J{ent County as a witness and proposed
to prove by him that, after 1Y. .L~. Willeroy had notified Lipscomb that the contl'act referred to in Bill of Exceptions No.
1 was at an end, he had bP.en ordered bv Mr. Wilpage 69 }- leroy to proceed to sell certain propert'y of Lipscomb, whicl1 had been le\ried upon under distress
warrant and judgment thereon, and that when the .Sheriff
caliP.d for the property for the purpose of selling· the same,

~
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the plaintiff, Lipscomb, had disposed of all of -it, the defendant contending that Lipscomb's act of disposing of the property was in violation of the agreement of lVIay 18th and the
agreement of l\{ay 19th, which alleged breach had operated
as a forfeiture of the agreement in its entirety; ·but on objection by the plaintiff, the Court refused to permit the sheriff
to testify that the plaintiff, Lipscomb, had disposed of said
property, to which action of the Court the defendants excepted,
and no\v pray that the same may be signed, sealed and made
a part of the record in this cause, which is accordingly done
this 11 day of November, 1937.
FRANK ARlVIISTEAD,
Judge of the Circuit Court of New l{ent County.
Received Nov. 8, 1937, at 10:30 .A. lVI.
FRANl{ AR.MISTEAD, Judge.
Virginia:

In the Circuit Court of New Kent County.
W. T. Lipscomb

v.

W. H. Boswell, .Sheriff, et al.
DEFEND~T,S'

BILL OF EXCEPTION NO. 3.

Be it remembPrecl that on the trial of the issue out of chau_cery in the above entitled cause, after the evidence
page 70 ~ had been concluded, the issue as to the ownership
of the property was taken from the jury by the
Judge, who decided that the property was liable to the levy
and so held, and the other issues submitted to the jury, who
retired to their room and after some time returned a verdict
on one issue only, their verdict being:

'' 'Ve, the jury find the contract breached by W. A. Willeroy. (Signed) J. A. Davis, Foreman."
That no finding having· been made on the other issue, the
court then entered an order directing that the iron bars al-
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leged ·to have been taken by Lipscomb from Willeroy's place'
be recovered of the said Lipscomb, and the defendants then.
moved the. court to set aside the finding of the jury because
it was contrary to the law and the evidence ana without evidence to support it, and moved the court to enter a judg~ent
non obstante veredicto for the def~ndants, and also moved
as an alternative rrwtion, that the :finding of the jury be set
aside and a new trial awarded the defendants on the same
grounds.
.
And the Court certifies that the defendant also moved the
court to set aside the verdict because of an alleged error on
the part of the court in submitting any issue to the jury upon ·
the affidavit filed in this cause, all of which motions were overruled and judgment entered in decree No. 2 of September 10,
1937, to 9.ll of "rhich actions of the court, the defendants, py
eounsel, excepted.
.All of lvhich is certified this 11 day of November, 1937.

FRANK ARMISTEAD,
Judge of the Circuit Court of New Kent County.
page 71 }

Received Nov. 8, 1937, at 10:30 .AI. M.
FRANK ARMLSTEAD, Judge.

Virginia:
In the Circuit Court of New Kent County.

W. T. Lipscomb
v.
W. H. Boswell, .Sheriff, et al.
DEFENDANTS' BILL

0~.,

EXCEPTIONS NO.4.

Be it remembered that on the trial of this case the plaintiff filed the follo'\Ving affidavit in support of its motion for

an issue out of chancery, that being the sole basis of the plain. tiff's request f<;>r an issue out of chancery, which said affidavit
is as follows:

,
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Virginia:
In the Circuit Court of New I{ent County.

W. T. Lipscomb, Complainant,

v.
W. H. Boswell, Sheriff,

et als., Defendants.
AFFIDAVPr.

This day before me, Grace S. Brydon, a Notary Public
of and for the City of Richmond:- State -of Virginia, appeared
Clay Crenshaw, who being first duly sworn deposes and says ,
as follows:
That he is counsel for \V. T. Lipscomb, E. V. Lipscomb,
and J. F. Lipscomb, parties to the above cause, that there is
very conflicting evidence between the parties reppage 72 ~ resented by him and certain of the other parties,
and that the case will be rendered doubtful by the
conflicting evidence of the opposing· parties, and that he believes that an issue out of chancery should be granted in this
cause.
CL.A.Y CRENSHAW.
Taken, sworn and subscribed to before me this 26th day of
August, 1937.

My commission expires tl anuary 3, 1938.
GRACE

.s. BRYDON.
nee Slater.
Notary Public.

I hereby acce-pt timely and reasonable notice of the within
affidavit made for the purpose of securing an issue out of chancery.

W. A. WILLE,R.OY,
.Altorney for Ludlams.
Filed in the Clerk's Office of the Circuit Court of New I{ent
County, Va. August 30, 1937.
S. W. L.A!CY, Clerk.
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And the Court certifies that the defendants objected to the
court granting an issue out of chancery, and for reasons for
said objections~ urged that the affidavit was not sufficient and
cited in support of their position, Ste'lN31JtS v.. Duckett, 107
Va. 17, but the Court overruled the defendants' objection and
awarded an issue out of chancery as shown by the decree entered in this cause on September 10, 1937, to which action or
the court the defendants excepted, and now pray
page 73 ~ that this their bill of exceptions No. 4 may be
signed, sealed and made a part of the record, which
is accordingly done this 11 day of November, 19'37.
FRAN!{ ARMISTEAD,
Judge of the Circuit Court of the
County of New Kent.
Received Nov.

~'

1937, at 10:30 A. M.
FRANK: ARMISTEAD, Judg·e.

Virginia:
In the Circuit Court of New J{ent County.
W. T. Lipscomb

v.
W. H. Boswell, Sheriff, et al.
DEFENDANTS' BILL OF EX,CEPTIONS NO.5.
Be it remembered that on the trial of this case, the defendant, W. A. Willeroy: introduced seven photographs of the
corn fields on his place which 'vere supposed to have been
planted and worked by the plaintiff, W. T. Lipscomb, which
said seven photogTaphs are hereto attached initialed "F. A.
Judge'' and are here certified as a part of the record in this
case this 11 day of November, 1937.
FRANK ARMISTEAD,
.Tudge of the Circuit Court of
New J{ent County.
State of Virginia,
County of New l{ent, to-wit:
I, S. W. Lacy, Clerk of the Circuit Court for the Countv
of New Kent. in the State of Virginia, do hereby certify that
'
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the foregoing is a true transcript of the record and proceed- .
ing·s in the chancery suit of W. T. Lipscomb v. W. H. Boswell,
Sheriff of New Kent County, et als., pending in said Court,
and I further hereby certify that the Attorney for the Plaintiff
has been duly notified of the intention of the defendants to
have the foregoing transcript of the record made out.
The cost of the for2going transcript is $35.00 and the same
bas been paid in full by the Attorney for the petitioner.
WITNESS my hand this 4th day of 1\Iarcb, 1938.

S. W. L·.ACY,
Clerk of the Circuit Court for the
County of New J{ent.
A. Copy-Teste:

M. B. WATTS, C. C.
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