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IN THE

Supreme ®0ttrt of Jlppink
0f
At Richmond
Record No. 2257

WOODY E. CRAWFORD, Plaintiff in Error
vs.

BENTLBY KITE, ADMINISTKATOR OF MYRTLE C.
COOK,DECEASED,Defendant in Error

PETITION
To the Honorable Justices of the Supreme Court of Appeals
of Virginia:
Your petitioner, Woody E. Crawford, respectfully repre
sents that he is aggrieved by a final judgment rendered by
the Circuit Court of Montgomery County, Virginia, entered
on the 16th day of October, 1939, in a proceeding by notice of
motion for judgment wherein he was the defendant, and Bentley Hite, Adni's., of Myrtle C. Cook, deceased, was the plain
tiff.

A duly certified copy of the transcript of the record in
said action is filed herewith.
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STATEMENT OF THE CASE.

This was an action at law instituted by Bentley Hite as
Administrator of Myrtle C. Cook, deceased, vs. Woody
2* E. Crawford *for the death of Mrs. Cook, which re
sulted from her being struck by a motor truck owned and

operated by the defendant Crawford, on January 11th, 1938,
near Blacksburg in Montgomery County, Virginia, In this
petition we will refer to the parties in the same position they
occupied in the Court be^ow, referring to the plaintiff ad
ministrator as the ''plaintiff", the deceased as "Mrs. Cook",
and the defendant as the ''defendant", or"Crawford'\ Page
references herein are to the manuscript record (side pages).
On the day in question Crawford left his home at ap
proximately 6 o'clock in the morning driving his 1934 Chevro
let iy2 ton truck. This home is about 1^/2 miles North of Vir

ginia State Highway Route No. 8, leading from Blacksburg,
toward Pearisburg, in Giles County. It was the intention of
Crawford to meet a man named Busby Collins at the inter
section of the road leading from his home with highway Rt.
No. 8. Collins was to help Crawford haul some coal with the
truck. Collins was at the road intersection, but it was so
dark,foggy and snowy that Crawford did not see him when he
reached that point, and assuming that Collins had not ar
rived turned to his right and proceeded along the highway
in a northerly direction toward Pearisburg, not knowing that

he had passed Crawford. He expected to either meet Collins
walking along the road or to find him at his home, which was
some distance up the road toward Pearisburg. He proceed
ing in this direction about one-sixth of a mile when he saw a
woman and a girl on his ^eft or Western side of the road

walking along its edge with a lighted torch. This woman was
Myrtle C. Cook, the plaintiff's decedent, who later collided
with CrawTord's truck, and the girl was her daughter. At

this point both were on the edge of the road and Crawford thought that he ^recognized them as Mrs. Cook and
her daughter on account of the lighted torch, which one
of them was carrying. Crawford passed them uneventfully
and pursued his journey to Collins' home called him, but re
ceiving no reply, turned around and started in a southerly di

3*

rection back toward Blacksburg. Before reaching the scene

of the accident he passed the Cook girl Mollie, who was carry
ing the lighted torch and who, after accompanying her Mother
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for some distance, had left her and was returning toward the
Cook home in a northerly direction. Crawford testified that
when he met the little girl with the torch returning toward her
home he realized that Mrs. Cook was somewhere on the road

and since the road was very slick and was blanlteteii with snow
to such an extent that it was difficult to determine where its

edges were, he thought it would be safer both for himself and
any pedestrians who were on the road for him to drive nearer
the center than on the side. This he proceeded to do in a
Southerly direction attempting to keep his left wheels pos
sibly a little bit to the East or left of the center of the road.
He was driving cautiously not over twenty miles an hour, with
both head lights and marker lights burning. He stated that
the fog was so bad that he could not discern what an object
was over fifteen or twenty feet from him, and that when he

reached a point on the highway very near the point marked.
''C" on Malcolm Map ''Exhibit 1", an object suddenly loom
ed up not over twenty feet ahead of him, that he touched his
brakes, the rear end of the truck started to skid to the right,
and just as it started to skid he came in contact with the ob
ject (which turned out to be Mrs. Cook). He testified that
the impact knocked out the light in the left front head
4* light and caused both lights to go *out; that when he
touched the brake the truck slddded, that he could not

stop immediately, but did stop in a short distance on his right
hand side of the road. He got out of his truck, ran back to

the object and found that he had struck Mrs. Cook. This
part of the road rises somewhat to the North causing some
grade. He then went back to the truck and seeing the neces
sity of getting it off of the road away from other traffic which
might approach, released the brake and let it drift down to a
point off the highway near the lane, also shown on the Map.
He then returned to Mrs. Cook, made her as comfortable as
possible on a cushion taken from the truck, immediately sent
for a Doctor and called the Police. After striking the object

and returning back to it he learned for the first time that Bus
by Collins was there, and that the person he had struck was
Mrs. Cook. It then appeared that Collins, who was a first
cousin of Mrs. Cook, had left the road intersection and had
walked in a Northerly direction to a point near the scene of
the accident and was an eye witness to the entire occurrence.
Mrs. Cook died as the result of the accident, which left Col
lins and the defendant Crawford as the only eye witnesses.
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The plaintiff Administrator undertook to prove his case
by Collins, whose testimony is found at Pages 21 to 49 of the
record, and whose testimony, especially his cross-examination,
beginning at Page 36, the defendant contends exonerates him
from all negligence in connection with Mrs. Cook's death.
Collins, (R. 46) testified that it was so foggy that although
he could see Crawford's truck, Crawford could not see him
and passed him on the road, although he was expecting him to
work with him that day. That Crawford was driving at
5* a moderate rate of speed (R. 37); *that he Avas driving
in about the center of the road holding to the crown in
order to keep from slipping and sliding; that it had snowed
and the entire ground, including the road, was covered Avith
snoAv; that he Collins Avas Avalking on the shoulder of the
road; that the truck Avas properly lighted. (R. 40) that AA'-hen
he first saAv Mrs. Cook she Avas about thirty yards from him,
but Avas betAveen him and the truck which enabled him to see

her on account of the lights of the truck, which gave him a
much better view of her than CraAvford had. (R. 42) that he
realized she Avas in danger and hollered to her tAvice; that he
could see the lights bearing down on her but she apparently
paid no attention to the truck. (R. 43) that he saAv the truck
veer to the left and then stop, and that CraAvford got out and
rendered all the assistance possible; that Mrs. Cook Avas about
25 feet from him Avhen he hollered to her. (R. 46) that on ac
count of the fog in his opinion CraAATord could not see over
thirty feet ahead of him, and (R. 47) that the truck AA-as not
moving more than tAA'enty miles an hour; that the road Avas

slippery Avith ice and snoAV which made it very difficult to
keep it from slipping and sTding. That right after the ac
cident CraAATord told him that he AA-as sorr^'^ the accident oc

curred, but that he did not see Mrs. Cook until he got right up
on her. There VA^as some little confusion in the tesetimony of
the AAutnesses as to just Avhere in the highAA''ay Mrs. Cook AA^as
Avhen she AA^as struck.

The defendant contended that Avhen

Collins' testimony Avas fairly analyzed it put Mrs. Cook near
the center of the road, AAdiereas the plaintiff contended thai
his testimony placed her not exactly in the center but AAuthin
that portion of the road reseiwed for north bound traffic.

6*

HoAvever, it is certain from the testimony *of this wit
ness that, she Avas either in the center or in the road at

least four feet from the Eastern edge of it. Other AAutnesses,
a blood spot and other objects indicated that she Avas actuaby
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in the center, but viewing the testimony in a light most favor
able to the plaintiff it places Mrs. Cook where she had no
right to be—that is, in the center or on the macadam part of
the road, when the evidence shows without contradiction that
on both sides of the road for some distance near the point of
the accident, there are gravelled shoulders four or five feet in
width, affording a suitable and passable place for pedestrians
to walk, instead of walking on the macadam portion of^ the
road reserved for traffic.

The uncontradicted evidence also

shows, especially the profiles marked as Malcolm "Exhibit
No. 2", that on both sides of the road beyond the gravelled
shoulders are deep cuts. Crawford had helped build the road,
lived near it and was thoroughly familiar with it, and knew
that due to the ice, snow and fog that for safety sake it was
necessary for him to drive where he did and that too much of
a sudden turn either to his right or his left would likely have
turned his truck over into one of the declivities along the side
of the road. It is also uncontradicted that when Mrs. Cook

suddenly loomed up in front of him, and he touched his brake
in an effort to stop his truck, that the truck skidded and ran
into her, all of which was caused by the snow and ice on the
highway.
The defendant's own evidence and that of a number of

witnesses who were not eye witnesses, but who testified as to

existing conditions, not only exonerates him from negligence but *makes out a case of gross contributory negli
gence on the part of Mrs. Cook. The defendant, how
ever, takes the position that although his testimony and that
of his witnesses, tends to corroborate rather than contradict
the witness Collins, and also exonerates him from negligence,
and proves a case of contributory negligence, that actually it
is unnecessary to consider his evidence and that of his wit
nesses. because Collins, Mrs. Cook's first cousin, and on whom
her administrator depends to prove his case, exonerates him
from negligence and makes out a case of contributoiy negli
gence on the part of plaintiff's decedent. For this reason we
have commented at such length in this statement on Collins'
testimony and request the Court to read this testimony as
containing; the basis of the plaintiff's case. The only other
testimony relied upon by the plaintiff which could be said to
have any bearing on the actual occurrence and which at first
blush might be contended to conflict with the testimony of the
defendant, or that of his witnesses, is that of A. N. Slusser
7*
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(R. 64). "When this testimony is analyzed, however, it is ob
vious that it does not conflict. It was introduced apparently
to show that Crawford should have seen Mrs. Cook before he
did. The witness said that when he arrived at the scene of
the accident he could see Crawford in the road from 75 to 100

yards. It is evident from his testimony, however, particularly
his cross-examination beginning at Page 74, that he did not
leave his home, over a mile from the scene of the accident, un
til after it had occurred, and by the time he had travelled to
the scene of the accident it had begun to get day light and ob
jects were much clearer than when the accident occur8* red early in the morning when *it was dark and the fog
had shifted since the accident. What this witness could

see this long after the accident obviously has no probative

jaearing on what could be seen at the time of the accident
when it was dark and foggy, and could not override the testi
mony of plaintiff's star witness who saw the accident and
testified that Crawford could not have seen Mrs. Cook for

over thirty feet ahead of him. He, Collins, could see Mrs.
Cook, because she was between him and the lights, and at Page
27 says that she did not seem like she was making any effort,
that he hollered again and told her to look out a truck was
coming.

The jury returned a verdict in favor of the plaintiff, who
IS the Administrator of Myrtle C. Cook, who was a WPA work
er, and on her way to Blacksburg to work on a WPA project,
and entitled to compensation under the Federal laws giving
compensation to the dependents of those who are injured or
kided while working for the Federal Government. Her de
pendents are receiving the compensation afforded by the
Federal laws, and the judgment order of the Trial Court pro
vided that the U. S. Employees Compensation Commission
was entitled to be reimbursed for such sums as it had paid on
account of the funeral and medical expenses of Mrs. Cook,
and for such compensation as it had in the past or would in
the future pay to her dependents. This action is, hence, to
this extent for the use and benefit of this Commission. The

defendant moved to set aside the verdict for alleged errors in

the giving and refusing of instructions, improper admission
of testimony; that the verdict was contrary to the law and evi
dence and without evidence to support it, because it fail9* ed to show any primary negligence *on the part of the
defendant, but on the contrary made out a case of con-
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tributory negligence on the part of the plaintiff decedent as
a matter of law. This motion was overruled, as had previous

ly been motions to strike plaintiff's evidence. In overruling
the motion for a final judgment, or in any event a new trial,
the Trial Court handed down a written opinion, found at Page
18 of the record. An examination of this opinion, however,
discloses that the Court apparently did not consider any of
the errors assigned as to the improper admission of testimony,
misdirection of the jury, or the contributory negligence of
plaintiff's decedent. It simply predicated its holding on the
view that there was sufficient evidence to go to the jury on
the issue of primary negligence. We do not agree with the
Trial Court in this pronouncement, but say that notwithstand
ing his opinion the errors committed by the Trial Court in
misdirecting the jury, and improperly admitting testimony,
and the contributory negligence of plaintiff's intestate, as a
matter of law entitles the defendant to a final judgment in his

behalf, or in any event a new trial.
In the following argument we will make such further page
references to the record as are necessary to give this Court
a clear understanding of the case, and which we say sustains
our contentions.

ASSIGNMENTS OP ERRORS
I.

The Court erred in giving plaintiff's Instruction ''A"
(R. 186) over objections of defendant (R. 175).
10*

11.

The Court erred in overruling defendant's motion to
strike the plaintiff's evidence made at the conclusion of the
plaintiff's testimony (R. 92), and in again overruling defend
ant's motion to strike plaintiff's evidence, and enter judg
ment for the defendant at the conclusion of all of the evi

dence (R. 175).
III.

The verdict is contrary to the law and the evidence and
is without evidence to support it, in that there is no proof of

.8
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any primary negligence on the part of the defendant. The
plaintiff's decedent was guilty of contributory negligence as
a matter of law and even if it be assumed for the sake of the

discussion only that the plaintiff was guilty of some primarj'^
negligence, the most that the evidence makes out is a case of
concurring negligence in which the plaintiff is not entitled to
recover.

IV.

The Court erred in refusing to give defendant's Instruc
tion No. 10 (R. 193) for the reasons stated at Page 182 of the
record.

V.

The Court erred in declining to give defendant's Instruc
tion No. 11 (R. 193) as offered, and over the objection of the
defendant (R. 183) in amending the same by striking there
from ''or other such places" in the eighth line thereof, and
adding thereto the words: "reasonably suitable and pass
able."
VI.

The Court erred in declining to give defendant's Instruc
tion No. 9 (R. 192) as offered, and in amendipg the same over
the objection of the defendant (R. 181) by inserting therein
the words: "or in the exercise of reasonable care should ap
pear".
VII.

The argument of counsel for the plaintiff (R. 196) was
improper and affords grounds for setting aside the verdict.
VITT.

The Court erred in permitting testimony to be introduced
at the instance of the plaintiff as to the nature of the injuries
received by plaintiff's decedent (R. 61- 63), in view of de
fendant's admission that the defendant's truck struck and

killed plaintiff's decedent.
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*IX.

The Court erred in admitting testimony as to the finan
cial and physical condition of the Cook family.
We will discuss these Assignments in the order above
stated.

ARGUMENT
I.

The Court erred in giving plaintiff's Instruction
''A" (R. 186) over objections of defendant (R. 175)
The objections to this Instruction are set out at some
length at Pages 176 and 177 of the record. Supplementing
what is there stated we submit that the Instruction was im

proper and standing alone is sufficient grounds for setting
aside the verdict in this case.

Firat—The Instruction is ohjectionahle because it is preemptory and directs a verdict upon a parti/ii view of the case.
It will be remembered tliat one of the principal defenses in
this case .was the contributory negligence of the plaintiff's
decedent. The Instruction completely disregards this theory
and in effect tells the jury that if the defendant was guilty of
any alleged acts of negligence mentioned that it should find a
verdict for the plaintiff not to exceed the sum of $10,000.00,
the amount sued for. That such preemptory instruction should
incorporate all theories of the case, including the defense of
contributory negligence, is we'l settled by the Virginia cases.
In the case of Norfolk Southern Railroad Company v
Banks, 141 Va. 715, at Page 720 is an instruction very simliar
to the one in the case at bar, which undertook to state

12* comprehensively plaintiff's ease, but which did not in
clude defendant's theory of contributory negligence.
The Court said;

''Another fatal objection to the instruction is that

it authorizes the jury to find for the plaintiff even
though he may have gone upon the track in full view of

10

Supreme Court of Appeals of Virginia
the oncoming train, and at a time when to do so was
courting disaster and flirting with death.
The facts of this case strongly indicate contribu
tory negligence on the part of the plaintiff, and it ipight
be gravely questioned whether a recovery could be sanc
tioned unless the facts justified the jury in believing
the bell was not rung on approaching the crossing as
required by Section 3959, Code of Virginia. It directs
a verdict for full compensation without regard to whe
ther the plaintiff was guilty of contributory negligence
or not. This we think was error.

It is quite true that an instruction given at the
suggestion of defendant's counsel presented a correct
statement of the law on this subject, but the effect up
on the jury's mind of an instruction which tells them
under what circumstances they may find for the plain
tiff, when another instruction specifies a different set
of facts which must be established before recovery can
be had, can only serve to confuse and bewilder, and are
manifestly in conflict.
We think no instruction should have been given
authorizing the jury to find for the plaintiff, and tixing the measure of damages, without calling to their
attention the duty of considering, whether or not the
plaintiff was guilty of contributory negligence, and its
effect in determining the amount of recovery as pro
vided in Section 3959, Code of Virginia.''
Judge Whittle's opinion in Washington-Soxithern Rail
way Compcuny vs. Grimes' Adm'r., 124 Va., 460, is to the same
effect. At Page 463 it is said.

13*

''Judge Harrison, in Virginia & S. W. By. Co., vs.
Skinner, 117 Va., 851, at Page 853; 86 S. E. 131, at Pago
132, in discussing a similar instruction at Page 853, ob
serves: 'We are of opinion that this instruction is
fatally defective, in that it ignores the question of con
tributory negJgence on the part of each of the plaintiffs.
The contributory negligence of each of these plaintiffs
was relied on by the defendant as a ground of defense,
and the evidence tended strongly to *show that they
were guilty of contributory negligence, and that such
negligence continued up to the time of the accident.
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This Court has repeatedly sustained the objection tak
en to this instruction and held that when the contribu

tory negligence of the plaintiff is relied on as a defense
to an action of tort, and the evidence tends to support
that view of the case, it is error to instruct the jury
to find for the plaintiff if they believe that the de
fendant was negligent, ignoring entirely the contribu
tory negligence of the plaintiff.'
We have thus quoted at length from Judge Har
rison's opinion because what he says is, as applicable
to the case in judgment as it was to the case in which
the opinion was delivered. Both cases involved in
juries to passengers in automobiles from collisions

with railway trains at public road crossings. The two
cases are similar in their facts and indistinguishable in

principle, and that case, upon the instruction, is de
cisive of this. Authorities to the same effect might be
multiplied, but the above case sufficiently illustrates
the doctrine we are considering. It also decides that
'It is equally well settled that the defect in this instruc
tion is not cured hy other instructions given by the court
with respect to contributory negligence. That makes a

case of contributory instruction upon a material point
which would require the verdict to he set aside, as it can
not be said whether the jury were controlled by the one
or the other.' A number of decisions are cited to sus
tain the last proposition." (Underscoring ours.)

Virginia and Southwestern Railway Company vs. Skin
ner, 117 Va., 851, is to the same effect. There the language of
the Court is to the same general effect and Judge Harrison
made the further pertinent observation of such instruction:
"The instruction should have concluded with the usual pro
viso, 'unless they believe that the plaintiff was guilty of con
tributory negligence.'"
A number of other Virginia cases could be cited to the
same effect as the foregoing. In 7 Michie's Digest, Page
690 are citations to numerous cases on the subject, but since
the point appears to be so well settled we deem it unneces
sary to cite further authorities. It is true that at the in14* stance of the *defendant other instructions were given
on the theory of contributory negligence, but the forego
ing eases hold that such other instructions do not cure the

12
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error and that the same is prejudicial to an extent that it is
reversible.

Second—There are portions of the instruction which ave
not supported by the evidence. There is no evidence sustain
ing that portion of the instruction applying to keeping the
truck under proper control. It will he remembered that the
accident occurred in the morning before daylight on a very
foggy morning when the road was covered with snow and was
very slick. This evidence is uncontradicted and there is no
evidence to the effect that the defendant was driving wildly
or at an excessive rate of speed, or was otherwise in any way
guilty of recldessness in the manner in which he was driving
the vehicle. On the contrary the plaintiff's own witness, who
was the only eye -witness to the collision, outside of the de
fendant, and upon whom the plaintiff must necessarily rely
in this case, at Page 37 testifies that Crawford was driving
at a moderate rate of speed; at Page 38 that he saw the truck
driving at a slow rate of speed Avith its lights on; at Page 42
that he thought the truck driver could not see and he hollered;
at Page 46 that the truck driver could not have seen Mrs.
Cook over thirty feet ahead of him; at Page 47 that it was

difficult to keep from slipping with snow and ice. In fact
Avhen Collins' testimony, particularly his cross-examination,

beginning at Page 36, is considered, he, who is the first coushi
of plaintiff's decedent, exonerates the defendcvnt from negli
gence. This Avitness Avhen his cross-examination is care15* fully considered, proves a case for the *defendant rather
than the plaintiff. Under these conditions it is submit
ted that there Avas no evidence upon,Avhich to base that por
tion of the Instruction "A" which refers to proper control of

the truck, and it is hence an unsupported theory Avhich should
not haA'-e been included in the Instruction. It is also submitted

that the language '^and to keep his truck under proper con
trol" Avas misleading to the jury and improper, because in the
first place the jury could haA'-e inferred that proper control

meant complete control AA'hich is not the law., See Gale vs.
Wilhelm, 163 Va., 221, and in the second p'ace there is no ab
solute duty upon a motorist to keep it under even proper con
trol, but on the contrary it is his duty to use reasonable and
ordinary care to keep the vehicle under control. Gale vs. Wil
helm, supra.
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Third—Since the instruction is preemptory it excludes de
fendant's theory of concurring negligence, and is hence in con
flict with defendant's instruction No. 5, .(R. 190). The cases
above cited applying to excluding.the theory of contributory
negligence apply with equal force to the exclusion of the the
ory of concurring negligence.

Fourth—The Instruction is not supported by the evidence
for the reasons above stated and the further reason that the

evidence in the case, particularly that of plaintiff's witness
Collins, shows that the plaintiff's decedent was guilty of con
tributory negligence as a matter of law and if this is the case
no instruction should have been given for the plaintiff. Here
it is also asserted that this Instruction excluded the defend

ant's theory that the proximate cause of the collision was Mrs.
Cook's own contributory negligence, and if the evidence
16* shows this the ^plaintiff was not entitled to this Instruc
tion. Later on in this petition we will further discuss
this question of contributory negligence as a matter of law.
11.

The Court erred in overruling defendant's motion
to strike the plaintiff's evidence made at the conclu
sion of the plahitiff's testimony (R. 92), and in again
overruling defendant's motion to strike plaintiff's evi
dence, and enter judgment for the defendant at the con
clusion of all of the evidence. (R. 175).
III.

The verdict is contrary to the law and the evi
dence and is without evidence to support it, in that
there is no proof of any primary negligence on the part
of the defendant. The plaintiff's decedent was guilty
of contributory negligence as a matter of law and even
if it be assumed for the sake of the discussion only that
the plaintiff was guilty of some primary negligence, the
most that the evidence makes out is a case of concurring
negligence in which the plaintiff is not entitled to re
cover.

Since these two Assignments are closely related we will
discuss them together. We submit that the verdict should be

14
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set aside and final judgment entered in favor of the defend
ant, or in any event a new trial should be awarded unto him.
CONTRIBUTORY NEGLIGENCE AS A MATTER
OP LAW.

In addition to the defense of lack of primary negligence
the defendant has, we submit, the complete defense of con

tributory neghgence on the part of Mrs. Cook. The uncontradicted evidence shows that Mrs. Cook instead of walking
on the shoulder of the road was either walking within some
ten or twelve inches of the center of the road, or was

17* walking near the center *of that side of the road re
served for traffic. In his examination in chief plain
tiff's witness Collins (R. 29) places her on the macadam with
in four feet of the outside left hand (easterly side) edge of
the road, which places her near the middle of the part reserv
ed for traffic. He, however, corrects this at Page 145 and

says that she was nearer the center of the road than she was
to the left hand edge. It makes no difference whether she is
treated as being within four feet of the edge or near the cen
ter. In either event she was in the wrong place. Collins tes
tified that her sight and hearing was good; that although he
hollered to her she paid no attention; she made no effort to

get out of the way or take any precaution for her own safety,
although a step or tivo ivould have taken her from the path of
the approaching truck with its lights burning and mahUig the
noise which Crawford said it tvas making due to a broken muf
fler. (R. 161). Co'lins, who was but a short distance from
Mrs. Cook, hut who was in a place of safety, saw the truck

coming and hollered his warning. If he coidd see it there was
no reason ivhy Mrs. Cook could not see it, and when all of this
wncontradicted testimony is considered the conclusion is in
evitable that this unfortunate lady was travelVnq near the cen
ter of the road and paying absolutely no attention to her own
.safety. Obviously she was mentaTy pre-occupied or certainly
was grossly careless of her own safety, for neither of which
said conditions is the defendant legally responsible.
It is submitted that a case of contributory negligence as
a matter of law is made out and on this point the particular
attention of the court is invited to the case of Hutcheson vs.

Misenheimer, 169 Va., 511, decided January 13th, 1938,
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18* wherein *plaintiff's decedent was not walking "as near
as reasonably possible to the extreme left side or edge
of same". In this case the deceased ran diagonally to his right
into the roadway immediately in front of the defendant's auto
mobile. He was in a place where he had no right to be. Mrs.

Cook may have been crossing the road. In any event she was
where she had no right to be. In this case the Trial Court set
the verdict aside and entered final judgment for the defend
ant. The Court of Appeals affirmed the decision. Among
other things the Court said:
"The testimony of the eye vdtnesses is to the ef
fect that the plaintiff's decedent was struck at a point
somewhere between the center and the extreme right of
the roadway and that the left front of the car struck
him. * * *

The defendant asserted that he was guilty of no ac
tionable negligence; that if he were, the plaintiff's de
cedent was guilty of contributory negligence which
barred any recovery; and that he did not have a last
clear chance to avoid strildng and injuring him. * * *
If we assume that the defendant was negligent in
that respect, the plaintiff still could not recover be
cause his decedent was guilty of contributory negli
gence in walking on the left edge of the west-bound
roadway in violation of the statute, and, further, in
rimning to the right into the highway immediately in
front of the defendant's oncoming automobile. The
latter could not be charged with anticipating that plain
tiff's decedent would suddenly dart from a place of
comparative safety to a place of great danger. * * *.
(underscoring ours.)
Therefore, if we assume that sounding the horn
was an act of negligence on the part of the defendant,
the two acts of negligence of plaintiff's decedent, (a)
walking improperly ou the edge of the highway, and
(b) running in front of defendant's car, would amount

to such contributory negligence as to bar a recovery."
Another leading case dealing with a situation wherein a
pedestrian is struck by a motorist is Saunders v. Temple, 154
Va. 714. This decision is of narticular value due to the fact

that the collision in that case occurred in the night
19*

time *when it was dark and mistv. The case deals with
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the applicability of the code section prohibiting pedes
trians from using the highway for travel, holds that no last
clear chance case was presented to the defendant, and that
not only had the plaintiff failed to prove a case of primary
negligence on the part of the defendant, but that the plaintiff
was guilty of contributory negligence as a matter of law. We
believe that these two decisions, Hutcheson vs. Misenheimer,
and Saunders vs. Temple, supra, are conclusive of the case
here under consideration and that under the doctrine there

laid down the verdict of the juiy should be set aside and final
judgment entered for the defendant.

Also in South Hill Motor Co., vs. Gordon, 172 Va., 193, the
Court in quoting from a number of Virginia cases said:
''The plaintiff can make no stronger case than is
shown by his own testimony. He is bound by his ac
count of what he saw and did. His own evidence dis

closes that he was guilty of contributory negligence as
an efficient and proximate cause of the collision. Thalheimer Bros, vs Casci, 160 Va., 439, 168 S. E., 433;

Chakales vs. D'jiovandes, 161 Va., 4^ 170 S. E. 848;
Virginia Electric & Power Co., v. Vallines, 162 Va.,
671, 175 S. E. 35; Bassett & Co., v. Wood, 146 Va., 654,
132 S. E., 700; Davis Bakery v. Dozier, 139 Va., 628,
124 S. E. 411; Massie vs. Firmstone, 134 Va., 450, 115
S. E. 652.

This court has frequently held that where one is
under the duty to exercise reasonable care for the safe
ty of himself and others, the wilful or careless failure

to take any available step whatever for his owii safety
when danger is apparent, and can be avoided, consti
tutes negligence. Even if a defendant be guilty of negli
gence, this does not relieve a plaintiff from avoiding
injury if there is an opportunity for him to avoid it up
to the moment of the collision.

This is but another

way of saying that the doctrine of the last clear chance
applied to a plaintiff as well as to a defendant. This

is true when the negligence of both continues to the

moment of the accident, and contributes to the injury,
unless there are some peculiar circumstances to take

it out of the rule. Green v. Ruffin, 141 Va., 628, 125
S. E. 742, 127 S. E. 486.^'
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*N0 PRIMARY NEGLIdENCE

We will now discuss the question of lack of primary neg
ligence. That the burden of proof is upon the plaintiff to show
that the defendant was guilty of primary negligence; that

there is no presumption of ne^igence; that the plaintiff must
show how and why the accident happened and that the de
fendant's negligence is responsible for the same, are prin
ciples of law so well known to this Court that citation of. au

thority is unnecessary. In its final analysis the testimony of
the defendant and his witness is not in conflict with the tes

timony introduced in behalf of the plaintiff. Hence the de
fendant is entitled to the benefit of that evidence and all just
inferences that may be drawn from it. Yet in so viewing this
case we say that if the Court disregard all of the evidence in
behalf of the defendant, the plaintiff has not made out any
case of primary negligence. We do not believe that any good
purpose can be subserved by commenting at length upon the
testimony of plaintiff's star witness. Busby Collins, who is a
first cousin of plaintiff's decedent and who presumably would
testify as truthfully and forcefully in behalf of her Adminis
trator as was possible. He was the only surviving eye witness
to the accident, except the defendant, and plaintiff's case is
no stronger than he makes it. His testimony is comparative
ly short, commencing at Page 21 of the record and ending at
Page 49. We earnestly request the Court to read this testi
mony, particularly his cross-examination commencing on Page
36, and we say with confidence that Avhen it is read and con
sidered instead of proving a case for the plaintiff it makes
out a better case for the defendant, and in fact not only
21* exonerates *the defendant from negligence but shows
that with all the weather conditions and darkness which

confronted him, he acted as an ordinary prudent man would
have acted under the circumstances, and that the untimely
death of plaintiff's decedent is not attributable to any act of
omission or commission on his part, but her death was un
avoidable on his part and is actually attributable to gross
carelessness on the part of this unfortunate woman. Brief
ly his evidence is that Crawford was travelling at a moderate
rate of speed, about twenty miles an hour (R. 37 and 47);
that it was dark and foggy (R. 36); that his lights were burn
ing (R. 38); that his truck was under control (R. 37); that
Crawford rendered all the assistance he could after the woman
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was struck (R.43); that she was walking on the left hand side
of the road but near the center (R. 45); that due to the fog
and other weather conditions he did not think that Crawford

could have seen her until he got within thirty feet of her

(R. 46); that the road was slippery that morning with snow
and ice (R. 47); that there were good wide shoulders along the
road and he was walking on the shoulder (R. 37 and 39); that
there were steep banks on each side of the road beyond the
shoulder (R. 39); that Mrs. Cook make no effort to get out of
the way, although he hollered at her twice (R. 42); that al
though he looked and saw the lights of the truck bearing down
on her Mrs. Cook paid no attention to it or to anything (R. 42
and 43).

If a fine tooth comb is applied to the evidence in behalf

of the plaintiff, the only other testimony having any bear
ing on the question of negligence is that of plaintiff
22* witness, *A. N. Slusser who testified (R. 66) that when
he got there he could see Crawford about 75 or 100 yards.
At first blush this testimony might be construed as having

probative va^ue on the question of Crawford's ability to see
and have hence avoided the collision. Yet when Slusser's tes

timony is analyzed it does not have this effect. In the first
place he arrived at the scene of the accident sometime after it
happened. Instead of it being very dark as it was at the time
of the accident the scene of the accident had begun to brighteii

up (R. 75). In the second place Crawford was standing in
the road waiving Slusser down (R. 66). In the third place as
other witnesses testified the fog had collected in patches, par
ticularly in the depression at the scene of the accident, not all
over the road, but at points in the road, especial'y low places.

(Crawford R. 148, 152) (Deemer R. 127) (Thornhill R. 138).
Even if it be assumed that Slusser did see Crawford 100 yards
when he was waiving him down, this is readily attributable to

the possible lifting or shifting of the fog. In the fourth place
Slusser did not arrive at the scene of the accident until after

Crawford had run his truck on down the highwa^^ to where it

could be pulled off, had come back, had taken .the cushion out
of the truck and had moved Mrs. Cook from the place where

she was picked up to the side of the road, and had previously
gone to a point where he could call Lucas and arrange for
him to go and call the State Police. After all these things had
been done Slusser came along and was waived down by Craw
ford, during all of which time daylight was fast approach-
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iiig and gave Slusser an opportunity to see further than
23*

Crawford could *see at the time of the collision earlier

in the morning.

In this state of the record we submit that no primary neg
ligence has been shown, but on the contrary plaintiff's own
evidence discloses that Crawford did all that he could do un
der the circumstances and that no act of omission or com

mission on his part proximately contributed to Mrs. Cook's
death.

Also in this state of the record he is entitled to the

benefit of his own testimony and that of his witness Lt. Mannoni (R. 103); M. C. Slusser (B. 116); K.0. Deamer (R. 124);
W. E. Thornhill (R. 136). These disinterested witnesses tes
tified as to the fog in patches, to the blood spots near the cen
ter of the road, to the slick condition of the road and generally
to the weather conditions which were confronting Crawford
at the time of the accident. Particularly significant is the
testimony of Deemer (R. 126 and 127). At Pages 129 and 130
he testified that although his lights were burning he got with
in twenty feet of Crawford's truck before he saw it, and skid
ded fifteen or twenty feet before he stopped. From his testi

mony that was attriWtable to the patches of fog, and the slick
condition of the road. See also Crawford's testimony (R. 139)
that his brakes were in good condition; that his lights were
burning (R. 140); that the road was slick (R. 151) and his
narrative at Pages 143 and 145 as to the actual happening of
the accident. Very significant also is his testimony at Pages
148 and 149 where he describes how his truck's lights came
into the fog and then he could not see objects.
Plaintiff a'so undertook to predicate negligence on Craw
ford's testimony to the effect that instead of driving en,24* tirely *on his right side of the road, his left wheels were
to some extent straddling the center line of the road, and
altogether he was not entirely on his side of the road. His
explanation of why he was driving where he did is not only
logical, but instead of this being negligence it was an act of
precaution. The snow had blanketed the entire road, includ
ing the shoulder. This, together Avith the fog and darkness,
make it not on'y difficult for him to discern exactly where his
right side of the road was, but he had seen Mrs. Cook on his
trip to find Busby Collins. As he returned he anticipated that
she might be somewhere on the road. Hence, the nearer he
was to the middle of the road, not only reduced the hazard of
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his slipping or skidding either to the right or the left and
coming in contact with a person along the side of the road,
hut also there was nothing under heaven to warn him of the
possibility of Mrs. Cook being near the center of the road or
on such part of the macadam as would place her in front of
his truck. As the Trial Court ruled at R. 162 he did not have

the right to anticipate that anybody would be in the middle
of the road.

Finally on this question of alleged primary negligence,
the safest jjlace Crawford could be, both for himself and Mrs.
Cook, was the middle of the road, and he was not guilty of
negligence in so being either under the facts or the law. It is
true that Section 2154 (112) of the Code of Virginia provides
that the driver of a vehicle shall drive the same upon his right
half of the highway ''unless it is impractical to travel
25* on such *side of the highway^', etc. In the first place it
is submitted that due to the fog, snow, slick road and

deep ditches along the side of the road that it was certainly
more practical for Crawford to have driven near the center of
the road instead of on his extreme right side. In this view of
the case Crawford would come within the exception to the
Statute, if his particular situation was then such as to make

it impractical for him to drive entirely on his side. In the
second place it is submitted that this Statute was intended to
apply primarily to vehicular traffic and not to pedestrians.
There is, of course, a reason for requiring a motorist to drive
on his right side of the road, so that there may be room for
other vehicles who meet or desire to pass him. As to pedes

trians, however, the Statute 2154 (126-F) prohibits them from
using the highways for travel, except when obliged to do so by
the absence of sidewalks, reasonably suitable and passable for
their use. If under one section of the Motor Vehicle Code it is

obviously the intention to keep pedestrians out of the portion
of the highwav reserved for traffic, it logically follows that
the other Section 2154(112) applies to vehicular traffic rather
than to pedestrians.

On this point see Morris vs. Dame's E.ro'r., 161 Va. 545,
where it is said:

"For the general duty imposed by the Statute to
become a particular duty owing to a particular person,
he must be in a position which, under a reasonable con-
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struetion and interpretation of the statute, brings him
within the particular class of persons for whose pro
tection from injury these provisions of it were en
acted.''

26* Morris vs. Dame has been followed in Gale vs. Wilbur,
163 Va., 211, wherein the tidal court had given an in
struction on reckless driving which the Court of Appeals said
was error. The Court said:

''But 'reckless driving' as used in that act, was
not used with reference to the law of torts, and whether
an act or omission which is a violation of this statute

constitutes recklessness (in the sense of wantonness)
within the purview of the law or torts depends upon the

facts and circumstances of the case, and not upon its
classification in this statute under the class denominat

ed 'reckless driving'."

Although it be assumed for the sake of the discussion on
ly that Crawford was guilty of violating the Statute in not
driving entirely on his right side of the road, it by no means
follows that he was guilty of negligence quoad plaintiff's de
cedent.

See also Howe v. Jones, 162 Va., 442, where at Page 447
it is said:

"Sundry exceptions are taken to instructions, in
struction 3a, offered for plaintiff and refused, after
setting out certain statutory provisions, told the jury
that if the defendant violated any of these provisions it
was negligence, and that if such negligence caused the
accident they should find for the p aintiff. This is a
well-established rule and finds ample support in many
of our decisions. Standard Oil Co. v. Roberts, 130 Va,,
532, 107 S. E. 838. Lavenstein v. Maile, 146 Va., 789
132 S. E. 844. But like all general rules it is incapable
of universal and literal application. In the instant case
undoubtedly the defendant was on the wrong side of
the road and the accident would not have occurred had

he not been there. The violation of statutes, however,
may be due to supervenient causes. An exploding tire
might draw a car to the left and cause a collision, but
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there would be no liability. An emergency for which
he was not responsible would have taken the situation
out of his control. Something more than the violation
of the letter of the statute is at times necessary."

27*

*IV.

The Court erred in refusing to give defendant's
Instruction No. ItO (R. 193) for the reasons stated at
Page 182 of the record.
V.

The Court erred in declining to give defendant's
Instruction No. 11 (R. 193) as offered, and over the ob

jection of the defendant (R. 185) in amending the same
by striking therefrom ''or other such places" in the
eighth line thereof, and adding thereto the words: ''rea
sonably suitable and passable.
Since the refusal of Instruction No. 10, and the amend
ment of Instruction No. 11 involve matters which are some

what closely related, we will discuss these two assignments to
gether.

The Court refused Instruction No. 10, on the ground that

it was covered by Instruction No. 11 (R. 193). Supplement
ing what is stated in the exception (R. 182) we submit that In
struction No. 10 correctly states the law and should have been
given irrespective of Instruction No. 11. If the Court had
given Instruction No. 10 there would have been no occasion
to ask for Instruction No. 11. No. 10 is draivn practically in

the language of sub-section P of Section 2154(126) of the Code
as applicable to a situation wherein there is no sidewalk abut
ting the highway. In this case there were no sidewalks abutting
the highway, but the uncontradicted evidence shows that there
were good Avide hard surface shoulders on each side of the
road, which were reasonably suitable and passable for the use
of pedestrians. In fact plaintiff's witness Collins was using
one of these shoulders to waH^ upon instead of the highway
and was not injured. There are, of course, places in Virginia
outside of cities and towns wherein sidewalks have been con

structed for the use of pedestrians, in which event there is
a duty upon them to use the same. Where, however.
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28* there are no *sidewalks, as we interpret the Statute, it
is the duty of the pedestrian to use the shoulder abutting
the road and if she elects to walk in the highway and subject

(herself t^o the hazards of passing traffic, she does so at her
own peril (in the absence of a last clear chance case). Since
there were no sidewalks on the road in question in the com
mon acceptation of the word there was no occasion to men
tion sidewalks in the Instruction, and they were not so men
tioned in No. 10. While the transcript of the record is not al
together clear on the question, evidently the Court refused No.

10, or indicated that it would refuse the same. Whereupon
Instruction No. 11 was offered. Since there was no evidence

in the case applying to sidewalks nor was there evidence to

the effect that the shoulders were not suitable and passable,
we submit that Instruction No. 10 should not have been given
as offered and that the use of the words "sidewalks" was

merely confusing and misleading to the jury. As we interpret
the Statute above cited the use of the words therein "except
when obliged to do so by the absence of sidewalks, reasonably
suitable and passable for their use", when fairly interpreted
are designed to cover a situation where there is no sidewalk,
yet there is a shoulder or place reasonably suitable and pass

able for the use of the pedestrian. In such case the pedes
trian must use such place or the language of the Statute
would be meaningless. While the .Statute does not use the
word "shoulder" it seems reasonable to assume that this is a

place within the meaning of the Statute and that in no case is
the pedestrian permitted to use the highway itself when there
is another available place for use which is reasonably suitable
and passable.

The same reasoning may l)e applied to the amendment
29*

of *Instruction No. 11 when the Court struck therefrom

"or other such places", and added the words: "reason

ably suitable and passable". Instruction No. 11 as original
ly offered contained the words "or other such places", and
was designed to cover the situaton wherein there was not a

sidewalk, but there was a place which was reasonably suit
able and passable. In other words in this case the place was
the shoulder of the road. Yet from the manner in which the

Court amended Instruction No. 11 the jury could infer that if
there were no sidewalks the pedestrian was within her rights
in walking on the macadam part of the highway just so she
walked near the edge thereof. Or to state it differently the
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jury could have inferred that it was all right for Mrs. Cook
to walk along the edge of the macadam because there was no
sidewalk. Whereas, as we interpret the Statute since there
was a shoulder upon which she could have walked it was her

duty to have used the shoulder and not walked on the maca
dam portion of the road. Suppose for the sake of the discus
sion that there had been no shoulders on this road, or suppose

there were shoulders upon which there was no hard surface
material, but were merely mud banks. In that event Mrs.
Cook would have been justified in walking on the edge of the
hard surface, as near the mud as she could without walking in
it. But in this case there were shoulders with hard surfaces

thereon upon which she could and shouM have walked. There
was no necessity in this case for her being on the macadam at
all. As a matter of fact she not only omitted to use the shoul
der, but was either in the center of the road or within the road
at least four feet from the outer edge.

These two instructions, one of which was refused and
one of which was amended, were designed to present to

30* the jury *defendant's theory that it was incumbent up
on Mrs. Cook to use the shoulder of the road it is submitted
that the manner in which the two instructions were handled

has deprived the defendant of the proper presentation of its
theory, and is bound to have misled and confused the jury.
VI.

The Court erred in declining to give defendant's

Instruction No. 9 (R. 192) as offered, and in amending
the same over the objection of the defendant (R. 181)

by inserting therein the words: "or in the exercise of
reasonable care should appear".

The reasons for the objection to the amendment to this
Instruction were stated by counsel for the defendant at Pages
181 and 182 of the record. It is submitted that the Instruction
as offered was a correct statement of the law and that by the
insertion of the words "or in the exercise of reasonable care

should appear", not onhf injected the lust cleuv chance doc
trine mto the case hut the jury could have inferred from the

Imguage of the amendment thai it was the duty of pie defend
ant to use more extraordinary precaution or pre-yision to ap

prehend the existence of Mrs. Cooh on the highway. The in-
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struction was framed and offered to define the duty of the de
fendant as to giving warning of his approach and was intend
ed to meet the plaintiff's contention that he should have
blown his horn or given some warning of his approach. He
was asked on cross-examination as to whether he had a fog
horn on his truck, and plaintiff's counsel attempted to make
a point of the lack of such horn. By this Instruction the de
fendant asked the Court to tell the jury that there was

31^' no duty upon *the defendant to blow his horn or give
other warning until it appeared to him that the pedes
trian apparently was not going to use any precaution for Her
own safety. There are cases in which there is some super-aaded fact which should admonish the defendant of the peril of
the plaintiff. These, however, are last clear chance cases,
and there was no evdence in this case to justify the application
of the doctrine. The Instruction was offered on the theory of
the alleged duty of the defendant to blow his horn or give other
warning, and it is submitted that the insertion of the language
complained of injected an improper element into the case, and
caused the Instruction to be confusing and misleading to the
jury.
VII.

The argument of counsel for the plaintiff (R. 196)
was improper and affords grounds for setting aside the
verdict.

During the course of the argument of the case by Mr.
Hite, of counsel for the plaintiff, he made the statement re
ferred to at Page 196 of the record that ''he was not going to
take any money out of anybody's pocket, for the jury to find
him a verdict, give him a judgment, and he would take care of
the collection of it''. It is submitted that this was an improp
er argument and the jury could have drawn an inference from

it that the defendant Crawford wouM not have to pay the
judgment, but that he, Mr. Hite, could collect it from some
one else. The jury could have inferred from this that the de

fendant had casualty insurance and someone else, meaning
the Insurance Company, would pay the verdict. Some juries
are alert as to any statement from which they may ascertain
whether the defendant is covered by insurance and it is
32* submitted *that the effect of this statement of counsel
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was to plant the seed from which the thought could arise.
Mr. Hite attempted to justify the argument on the ground that
Mr. Apperson, of counsel for the defendant, had argued that
the plaintiff was unjustifiably trying to take money from the
defendant's pocket and mulct him in damages. It is submit
ted that Mr. Apperson's statement to the jury is not justifi
cation for Mr. Kite's remarks, but that on the contrary Mr.

Apperson's remarks were justified on the ground that the
damages sought in this case amounted to $10,000.00.
Even assuming for the sake of the discussion only that
the defendant was covered to some extent by casualty insur
ance, it by no means follows that he had as much as $li0,000.00,
and had the jury brought in a verdict for more than his insur
ance coverage it follows as a matter of course that such money
would have come out of his pocket. There was no occasion or
justification for such an argument from Mr. Hite and it is
submitted that it was highly prejudicial.
VIII.

The Court erred in permitting testimony to be in
troduced at the instance of the plaintiff as to the nature
of the injuries received by plaintiff's decedent (R. GI

GS), in view of defendant's admission that the defend
ant's truck struck and killed plaintiff's decedent.
In the opening statement of counsel for the defendant and
elsewhere in the record, they admitted that Mrs. Cook met her
death as the result of a coUision with the defendant's truck.

The fact was never disputed, and there was no occasion what
soever for testimony as to the nature of the injuries
33*

which caused Mrs. *Cook's death. If this was a case in

which there was controversy as to whether death was at
tributable to the collision, or wherein the extent of the wo
man's injuries sheds some light upon the question of the de
fendant's liabilitv, such evidence might have been admissible.

Here, however, plaintiff's own witness Collins testified (R.
47) that the truck was travelling only about twenty miles an
hour, which the Court Imows is a most moderate speed. Hence,
the nature of her injuries shed no light upon the controverted
question of liability in the case. It had no probative value
in the case. At Page 88 Dr. Grrubbs was permitted to testify
over previous objections of counsel for the defendant (B. Gl,
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et seq.) that Mrs. Cook died from shock and in addition there
to was permitted to testify that she had concussion of the
brain, two deep wounds over left temple, and a fracture of
both thigh bones, and that she never regained consciousness
(R 89).
This testimony as to the extent of these injuries in view
of the admission made by defendant's counsel could have but
one effect, namely; to inflame the jury and prejudice the de
fendant in its eyes.

In 22 Corpus Juris, Page 169 in dealing with what the au
thor calls unnecessary evidence he says:
"The fact that evidence may be relevant and ma
terial does not necessarily require its admission, but it
may, in the discretion of the court, be excluded if the
time necessary to hear it would not be judiciously ex
pended, as where it is merely cumulative, or tends only
to prove facts which are admitted, not controverted,
sufficiently proved, or obviously true."

On the same subject see 4 Wigmore on Evidence (1905
Edition).:

34*

*"A fact that is judicaUy admitted needs no evi
dence from the party benefiting by the admission. But
his evidence, if he chooses to offer it, wdll even be ex
cluded ; first, because it is now as immaterial to the is
sues as though the pleadings had marked it out of the
controversy (ante, sect. 2); next, because it is super
fluous and merely cumbers the trial (ante, sects. 1863,
1904); and furthermore, because the added dramaticforce which might sometimes be gained from the ex
amination of a witness to the fact (a force, indeed, which
the admission is often designed especiaUy to obviate)
is not a thing which the party can be said to be entitled
■ to."

In Lee V. Martin, 132 8. E. 14 {N. C.) 1926, it is said:
"It is an elementary rule that issues arise upon

the pleadings, and, if a fact is alleged by one party and
admitted by the other, no issue arises therefrom, but
both parties are bound by the allegation so made, and
evidence offered in relation thereto is irrelevant."
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In Virginia Iron, etc., Company vs. Odle's Admr.,128 Va.,
280, the Court held that the pain and suffering of the deceas
ed prior to his death was not an element of damages and could
not he taken into consideration by the jury. In the instant
case the fact in issue before the jury was the question of li

ability for the death of plaintiff's decedent and not her physi
cal condition. In death actions it would seem that the only

relevant question so far as injury to the decedent is concerned
is whether or not he was killed by the defendant, and that fact

being admitted here any testimony as to the character of the
injuries, would be irrelevant and inadmissible.
IX.

The Court erred in admitting testimony as to the
financial and physical conditions of the Cook family.

At Page 82 counsel for the defendant excepted to any
35* ^testimony appljdng to the physical condition of the
Cook family, with the understanding that the exception
should apply to any such testimony anywhere in the record.
The testimony so objected to consists of that of Slusser (R.
71) as to the Cook family being very poor people; (R. 72) to
the effect that the daughter, Molly Cook, Avas feeble-minded;

(R. 73) that the Cook boy, Edgar, hardly ever stayed at home;
(R. 82) that her husband was a helpless invalid; (R. 52) that
he was so afflicted that had to lie on his back all the time and
had to be moved with a Vock and tackle. In Instruction ''D"

(R. 187) the Court defined the elements of damages in this
case and confind it to pecuniary loss to the husband and three
children at a sum equal to the probable earnings of the de
ceased; to the loss of her care, attention and society to her
husband and children, and to such amount as the jury may see

fit by Avay of solace and comfort to the husband for the sor
row, suffering and mental anguish occasioned by the wife's
death. It is submitted that the foregoing testimony does not

come within any of these measurements of damages, and that
the fact that the Cook family was poor and had been unfortun
ate in life is not a thing for which the defendant should be re

quired to pay, nor is the defendant responsible nor can he be
caled upon to pay damages because Mr, Cook had been an in
valid for ten years, or because the daughter, Molly, was feeble
minded, and the boy Edgar did not stay at home. These un-
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fortunate circumstances of this family are not due to any act
of the defendant, and while the theory of damages under the
death by wrongful act is to compensate the family of the de
ceased for loss of service, financial assistance, solace and
36* comfort, we submit that it is not the theory to enhance
*the damages because the financial necessities and health

of one family is greater than another. Dependency, or the
extent of the same, is not a criterion under the Virginia Act.
The deceased may not leave any dependents, yet his Administx'ator may recover for his next of kin the entire $10,000.00 in
a proper case. If dependency is not a criterion by the same
process of reasoning the greater dependency or greater neces
sity of those who are dependent should not enhance the dam
ages. Puthermore, evidence of this nature tends to divert the
minds of the jury from the real issue in the case and causes

them to render a verdict motivated by sympathy and charity
toward the unfortunate situation of the defendant's family.
It is submitted that evidence of this nature is highly prejudici
al and that it should not have been admitted.

In Colonial Coal Co., vs. Gasfs, 114 Va., 24, it is said;
''In other words, the recovery with us is for the
wrongful death and not merely because there are de
pendent relatives, and, therefore, the right of recovery

is not affected by the absence of relatives or by the
fact that survi\dng beneficiaries are wealthy or poor.''
In conclusion it is respectfully submitted that for the er
rors here assigned the judgment of the Trial Court should be
reversed and that a final judgment should here be entered in

favor of the defendant, or in any event a new trial should be
awarded unto him.

37*

*PBAYEE

In consideration whereof your petitioner prays that he
may be awarded a writ of error and supersedeas to the judg
ment entered by the Circuit Court of Montgomery County on
October 16th, 1939. and that for the errors herein assigned
the said judgment may be reviewed and reversed by this Hon
orable Court, and that final judgment may be by it here en
tered for the defendant W.E. Crawford, or in any event a new
trial mav be awarded unto him.
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(1) Petitioner respectfully requests that his counsel may
be awarded an opportunity to state orally his reasons why a
writ of error should be granted.

(2) Petitioner avers that a copy of this petition was
mailed on the 30th day of November, 1939, to Poop & Hite,
Esquires, Attorneys for the plaintiff.
(3) That in the event a writ of error is awarded petition
er requests that this petition be printed with the record in
lieu of an opening brief in his behalf.
And your petitioner will ever pray, etc.
WOODY E. CRAWFORD,
By Counsel
HARVEY B. APPERSON,
Counsel for Petitioner.
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CERTIFICATE

I, Harvey B. Apperson, of the City of Roanoke, Virginia,
an Attorney At Law practicing in the Supreme Court of Ap

peals of Virginia, do certify that in my opinion there is error
in the judgment herein complained of, and that for said error
the said judgment should be reviewed by the Supreme Court
of Appeals of Virginia.
Given under my hand this the 30th day of November,
1939.

HARVEY B. APPERSON,
Received December, 2, 1939.
M. B. WATTS, Clerk.

January 10, 1940. Writ of error and supersedeas award
ed by the Court. No additional bond.
M. B. W.
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RECORD

Virginia:
Pleas before the Honorable T. L. Keister, Judge of the
Circuit Court of Montgomery County, on the 4th day of April,
1938:

Bentley Hite, Administrator of Myrtle C. Cook, deceased,
vs.

Woody E. Crawford.
Be IT REMEMBERED that heretofore, to-wit; on the
4th day of April, 1938, the plaintiff Bentley Hite, Adminis
trator of Myrtle C. Cook, deceased, sued out his notice of mo
tion for judgment returnable to said Court on the 18th day of
April, 1938, which was duly executed on the defendant there
in named and returned to the Clerk's Office of the Circuit

Court of Montgomery County, as required by law, which no
tice is in the word and figures following, to wit;
NOTICE OP MOTION FOR JUDGMENT
TO: WOODY E, CRAWFORD:

You are hereby notified that the undersigned, Bentley
Hite, Administrator of Myrtle C. Cook, deceased, will on the
18th day of April. 1938, that being the 1st day of our
page 2 ] April Term of Court, or as soon thereafter as the
same may be heard, move the Circuit Court of

Montgomery County, Virginia, sitting at Christiansburg, Vir
ginia, at the Courthouse thereof, for judgment against you in
the sum of Ten Thousand ($10^WO.OO) Dollars, due by you to
the undersigned by reason of the death of said Myrtle C.
Cook as hereinafter set out, which was the direct and proxi
mate result of injuries sustained by the said Myrtle C. Cook,
by reason of your gross negligence, carelessness and indiffer

ence in operating your large and heavy truck unla.wfully in
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and upon State Highway Route No. 8, in Montgomery Coun
ty, Virginia, about one and one-half miles north of Blacksburg in said county, and the undersigned charges that you
were guilty of the following acts, to-wit:
1. That Myrtle C. Cook departed this life intestate on

January 15th, 1938, in Montgomery County, Virginia, where
in she resided, and that the undersigned plaintiff duly quali
fied and gave bond as Administrator of said Myrtle C. Cook,
deceased, on January 25, 1938, in the Clerk's Office of Mont
gomery County, Virginia; and,
2. That on the 11th day of January, 1938, at about 6:30
A. M. of that day the plaintiff's intestate was walking in a

southerly direction on State Highway No. 8, on the left hand
side thereof, as prescribed by law, about one and one-half
miles north of Blacksburg in said county, coming from her
home in Coalbank Hollow to Blacksburg, in a careful and
cautious manner, keeping a pfoper lookout for on-

page 3 ] coming traffic and the safety of others, keeping
well to her left hand side of the highway traveling

southwardly, as the law prescribes pedestrians should do;
that said highway at that point was at least sixty feet wide
with nothing to obstruct the view of the driver of an approach

ing vehicle for at least three hundred yards, but that said
highway at that point was covered with several inches of snow
which had just fahen and the air was surcharged with a heavy

dense fog or mist, and it was not yet good dayhght; and,
3. That on the 11th day of January, 1938, at about 6:30

A. M. you did own and operate a large and heavy truck in and
upon state highway, Route No. 8, along said highway about
one and one-half miles north of Blacksburg, Montgomery

County, Virginia, in a southerly direction at an excessive and
unlawful rate of speed, wholly disregarding the duty you ow
ed to others on said highway, especially to your plaintiff's in

testate as a pedestrian, disregarding the condition of said

highway and atmosphere, and in violation of the laws in such
cases made and provided, you were operating your large

heavy truck in a wilful and grossly careless, reckless and neg
ligent manner, having just driven your truck to the left side
of said highway to avoid hitting two men walking in a north

erly direction, ^mu applied your brakes suddenly thereby caus
ing your said truck to skfd and slide over and on the left hand
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side of said highway, losing control of said truck which skid
ded about nine yards into, on and against the said Myrtle C.
Cook before you could bring it under control, and,in so operat
ing your said truck as aforesaid, you did recklessly,
page 4 ] negligently and carelessly and violently drive your
said truck in, on and against your plaintiff's intes
tate, Myrtle C. Cook, carrying her body about twenty yards
on the left front fender and hood of said truck before it fell to

the surface of said highway and was passed over by said
truck which moved about fifty-nine steps further south be
fore coming to a stop, thereby your plaintiff's intestate suf
fered concussions of the head and brain, compound fractures
of the skull and both legs, and many cuts, lacerations and
bruises in and about the head and other parts of the body, ren
dering her unconscious and making it necessary for her to be
placed in the New Altamont Hospital, Christiansburg, Vir
ginia, where she incurred various and sundry hospital, nurses
and doctors bills, and the shock, blows and injuries received
therefrom being the direct and proximate cause of her death
which was due to the wanton, wilful, reckless, careless and
gross negligent operation of said truck by you the said Woody
E. Crawford,; and,

4. That it therefore became and was your duty to drive
your said truck carefully,on the right hand side of said highWay at a lawful rate of speed as prescribed by Section 2154
(109) of the Code of Virginia; but, notwithstanding you then
and there drove your said truck upon the said highway reck
lessly, carelessly and negligently on the left hand side thereof
contrary to the law at an excessive rate of speed considering
the condition of the said highway, the width thereof and the
pedestrians thereon; and,

5. That it therefore became and was your duty to keep
a proper look-out at all times, considering the conpage 5 ] dition of the highway, for pedestrians and other
users of said highway, and to keep your said truck
properly equipped with good and sufficient brakes, proper
headlights and clear unobstructed windshield; but notwith
standing you did then and there unlawfully, negligently and
icarelessly operate your said truck upon said highway in a
recklessly careless manner, failing to keep a proper lookout
on said highway for pedestrians and other users of said high-
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way with view through your windshield obstructed hy snow
and ice, your windshield wiper not working properly, and the
tires on your said truck worn slick so as not to hold the sur
face of said highway, all of which made it dangerous and un
lawful for you to operate your said truck on said highway,
and.

By reason of sdl of which and asa direct and proximate

result of your unlawfuh^jga^ntonTcareless and reckless operaation of your said truck in and on the said highway as afore
said, disTegarding your duty as aforesaid, the undersigned's
intestate. Myrtle C. Cook, did receive certain injuries as above
set out when you drove your said truck in, on and against her
on the 11th day of January, 1938, and as a direct and proximate result of said injuries sh^^departed this life on the 15th

day^df~JanuaTy7^19387'and'^ reason of said death of said
Myrtle C. Cook, the hospital, nurses and doctors hills incur
red hy reason of said injuries, as aforesaid, the undersigned
administrator has heen damaged in the sum of Ten Thousand

($10,000.00) Dollars, which said sum is due and owing hy you
to said undersigned, and for which sum judgment will he ask
ed against you on the date, time and place above set out.
Given under my hand this the 1st day of April, 1938.
BENTLEY HITE, Administrator
of Myrtle C. Cook, Deceased.
By ROOP & HITE, Attys.
ROOP & HITE, P. Q.
And on another day, to-wit:

On the 18th day of April, 1938, the following order was
entered and the following plea was filed:
ORDER

This day came the defendant. Woody E. Crawford, hy
his attorney, and asked leave to file his plea of the general
issue herein, which leave is granted and said plea is according
ly filed, and on motion of said defendant he is allowed 30 days
from this date with which to file a statement of his grounds

of defense in this action, and such other pleas as he may be
advised.
And this action is continued.
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PLEA OP NOT GUILTY OF DEPENDANT WOODY
E. CEAWPORD.

The defendant, Woody E. Crawford, by his Attorney,
•comes and says that he is not guilty of the said several tres

passes in this action laid to his charge, or any of them in man
ner and form as the plaintiff hath complained. And

page 7 ] of this he puts himself upon the country.
HAEVEY B. APPEESON, p. d.
And on another day, to-wit:

On the 16th day of May, 1938, the following order was
entered and the follawing grounds of defense therein referred
to were filed:
OEDEE

This day came the defendant, by his Attorney, and ask
ed leave to file his grounds of defense and statement of con
tributory negligence on the part of plaintiff*s intestate, which
leave is granted and said grounds of defense and statement of

contributory negligence are ordered filed this the 16th day of
May, 1938.
GEOUNDS OP DEFENSE AND STATEMENT OP CONTEIBUTOEY NEGLIGENCE.

The defendant, Woody E. Crawford, for a statement of
his grounds of defense in this action and statement of con

tributory negligence on the part of plaintiff's intestate upon
which he wid rely at the trial of this action, comes now and
says.

(1) That he will rely upon his plea of the general issue
heretofore filed in this action and all defenses provable there
under.

(2) This defendant expressly denies that he was guilty
of any act of negligence as alleged in plaintiff's nopage 8 ] tice of motion for judgment.
(3) This defendant denies that he failed or omitted to

do any act required of him by law and denies that he was
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guilty of any breach of duty or obligation which he owed to
the plaintiff's intestate, and denies that any act or omission,
if any, on his part caused or contributed to the death of plain
tiff's intestate.

(4) This defendant denies that as alleged in the third
paragraph of plaintiff's notice of motion for judgment he was
operating his truck at the time and place indicated in said no
tice at an excessive and unlawful rate of speed, and denies

that he was disregarding the condition of said highway and
atmosphere at the time and place, and further denies that he
was violating any traffic law, either state or local, at the time
so indicated, and likewise denies that at the time and place
above indicated he applied his brakes suddenly causing his
truck to skid or slide over to the left side of said highway in
an effort to avoid hitting two men who were then and there

walking on said highway in a northerly direction. This de
fendant likewise denies that he recklessly, carelessly, and neg

ligently drove his said truck against plaintiff's intestate at
the time and place indicated and in the manner described in
the third paragraph of plaintiff's notice of motion for judg
ment.

(5) This defendant further denies that at the time and

place indicated he violated the duty prescribed for the operat
or of motor vehicles by Section 2154 (109) of the Virginia

Code, as alleged in the fourth paragraph of the
page 9 ] plaintiff's notice of motion for judgment and fur
ther denies that he operated his said truck at the

time and place above indicated in a careless manner, failing
to keep a proper look-out for pedestrians and other users of
said highway, and denies that his vision of said highway was
obstructed by snow and ice on his -windshield, and further de
nies that his windshield wiper was not working properly and
the tires on his said truck were worn slick and rendered dan

gerous thereby as alleged in the fifth paragraph of p'aintiffs
notice of motion for judgment.

On the contrary this defendant says that at the time and

place alleged in plaintiff's notice of motion for judgment he
was operating his said truck at a careful, lawful, and reason
able speed, on his proper and right side of said highway, with
his windshield wiper worldng and his truck otherwise in good
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mechanical and servicable condition, including the tires there
on, and that the injury which plaintiff's intestate received at
the time and place indicated in his notice of motion was due
to the negligence of plaintiff's intestate in the following par
ticulars to-wit:
#

That heretofore, to-wit: that is to say, on or about the
11th day of January, 1938, at sometime around 6:30 o'clock
A. M., this defendant was driving his Chevrolet truck south
ward on State Highway No. 8, approximately 1^/2 miles north
of the Town of Blacksburg, on his lawful and proper side of
said Tlighway and at a reasonable, careful, and lawful speed,
and that plaintiff's intestate was also then and there at the

time and place above indicated walking southward
page 10 ] on said Highway in the center thereof and with
her back to vehicles proceeding in the same direc

tion in which she was walking. That the hard-surfaced por
tion of said highway at the place indicated in plaintiff's no
tice is approximately 20.4 feet wide with dirt shoulders on the
left or east side thereof approximately 4 feet wide and dirt
shoulders on the right or west side thereof ranging in width
from approximately 4 feet to 6 feet; the said highway at the
time and place indicated in plaintiff's notice was covered with
snow approximately 1 to 2 inches in depth and the atmosphere
was heavy wnth fog.
And thereupon it became and was the duty of plaintiff's

intestate, who was familiar with the roadway in question, in
walking in a southerly direction to wa'k as near as reason

ably possible to the extreme left side or edge of said highway
as prescribed by the Motor Vehicle Code of the State of Vir
ginia Section 2154 (126) Sub-section F; to at all times while
walking on said highway keep a careful and proper look-out
for vehicles, not only those meeting her and hence proceeding
in an opposite diriBction from which she was walking, but also
for vehicles approaching from the rear, and likewise it be
came and was the duty of plaintiff's intestate considering the
atmospheric conditions then obtaining, to-wit: it being dark
and very foggy making visability poor, to be watchful for the
approach of vehicles, particularly those from her rear, and to
be heedful of any and all warnings or signals that might be
given to her of the approach and proximity of vehicles at the
time and place at which she was then traveling.
Yet, notwithstanding the said several duties of

page 11 ] plaintiff's intestate as aforesaid, the undersigned
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avers and charges that on the morning of January

11th, 1938, at about 6;3|9 o'clock A. M.approximately 1^/2 miles
north of Blacksburg on State Highway No. 8 plaintiff's in
testate was then and there carelessly, recklessly, and negli

gently walking in a southerly direction in or near the center of
said highway and not near the extreme left side or edge of
same as she could reasonably have done under the circum

stances, which was in direct violation of Section 2154 (126)
Sub-section (f) of the Motor Vehicle Code of the State of
Virginia which provides as follows:
''Pedestrians shall not use the highways, other than
the sidewalks thereof, for travel, except when obliged to

do so by the absence of sidewalk, reasonable, suitable and
passable for their use, in which ease they shall keep as
near as reasonably possible to the extreme left side or
edge of same."

And recldessly, carelessly, and negligently altogether
failed and omitted to keep a reasonable and proper look-out
for vehicles then and there traveling on said highway, and

more particularly for defendant's truck which was approach
ing from her rear with its lights burning and traveling on its
la\Vful and proper side of said highway with its left wheels
near the center thereof. And likewise plaintiff's intestate

reck-essly, carelessly, and negligently altogether failed and
omitted to heed the warning cries and signals of impending

danger given to her by a pedestrian who was then and there
on the east or left side of said highway traveling in a north

erly direction and at a point just a few feet south of plain
tiff's intestate, and who gave these warning signals

page 12 ] when defendant's truck was a sufficient distance
away from plaintiff's intestate to have afforded

her ample time to have stepped from the middle of said road
way to a place of safety on the left or east side thereof, and
recklessly, careless y, and negligently failed and omitted to
take due and reasonable precautions and care for safety un
der the circumstances then and there existing, to-wit: the

roadway beng covered with snow, and the atmosphere being
dark and a heavy fog prevailing, rendering visability very

poor, when she know or in the exercise of reasonable care and
diligence should have known that defendant's truck was ap

proaching from her rear and that the circumstances then and
there obtaining made it dangerous for her to remain walking
in the center of said roadway.
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By reason of all of which this defendant says that the in
juries so received at the time and place above indicated, re
sulting in the death of plaintiff's intestate, were proximately
•caused or contributed to by her own several acts of negli
gence as hereinabove more fully set forth. Wherefore, by
reason of all of which this defendant says that plaintiff ought
not to have or recover anything from him in this action, and
that he will rely upon such contributory negligence of plain
tiff's intestate to defeat a recovery, as well as upon the sev
eral defenses hereinabove enumerated.

G-iven under my hand this the 14th day of May, 1938.
WOODIE E. CRAWFORB,
By Counsel.

HARVEY B. APPERSON, p. d.
page 13 ] And on another day, to-wit:
On the 14th day of July, 1938, the following order
was entered;

ORDER

This day came the parties by their attorneys, and there
upon came the following jury, to-wit, W, A. Shank, R. P. Berger, Eugene Gibson, W. J. Cherry, A. P. Linkous, John R.

Carper, and F. G. Horton, who were sworn to well and truly
try the issue joined between Bentley Hite, Administrator of
Myrtle C. Cook, plaintiff, and Woody E. Crawford, defend
ant, and a true verdict render according to the law and the
evidence. And having heard the evidence, but not having
time to hear the instruction of the Court and argument of
counsel, the jury is adjourned over until tomorrow morning
at 10:00 o'clock.

And on another day, to-wit:

On the 15th day of July, 1935, the following order was
entered:

ORDER

This day came the parties by their attorneys and the jury
adjourned over on yesterday appeared in pursuance to their
adjournment, and having heard the instruction of the Court
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and argument of counsel, retired to their room to consider of
their verdict, and after sometime returned into Court and pre
sented the following verdict: ''We the jury find

page 14 ] for the plaintiff and fix the damages at Three
thousand dollars $3000.00 to be used for the sup

port of the deceased's husband and two daughters, J, R. Car
per Foreman".

Whereupon counsel for the defendant moved to set aside
the verdict and render judgment in his favor, or in any event
to award unto him a new trial on the grounds that the verdict
was contrary to the law and the evidence and without evi
dence to support it, for misdirection of the jury, the improp
er admission of testimony and other grounds more specifical

ly assigned in writing and this day filed with the record in
this action. And the Court not now being advised of its de
cision on said motion and other motions which were made,

and which together with grounds thereof in writing are filed
with the papers in this action, takes time to consider, and
this action is continued.

And on another day, to-wit:

On the 16th day of October, 1939, the following order was
entered:

ORDER

This day came again the parties, by their attorneys, and
the court having maturely considered the motion

page 15 ] of the defendant to set aside the verdict of the
(jury heretofore returned heroin, at the July 1938
Term of this Court, and to enter judgment in favor of the de
fendant, or in any event award unto the defendant a new trial,
and being of the opinion for reasons stated in a written opin
ion dated September 27th, 1939, a copy of which is filed with
land made a part of the record in this action, that the law is
with the plaintiff on said motion, doth overrule said motion.
Wlierefore, it is ORDERED by the Court that the plain
tiff, Bentley Hite, in his capacity as Administrator of Myrtle
C. Cook, deceased, do have and recover of the defendant.

Woody Crawford, the sum of $3000:00. with interest thereon
from the 15th day of July, 1938, and his costs in this behalf
expended, which said judgment the said administrator shall
pay out and disburse as follows;
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(1) $10QO.OO thereof unto Bentley Hite, and B. I. Roop,
Attorneys for the plaintiff in this action, as and for legal
services rendered by them in and about the prosecution of
this action.

(2) The funeral and medical expenses incurred in and
about the injuries and death of Myrtle C. Cook, deceased, if
the same, or a part thereof, have not been paid.
(3) Such amount as will reimburse the United States
Employees Compensation Commission for such sums as it
may have paid on account of the medical and funeral expenses

of Myrtle C. Cook, and to her dependents as compage 16 ] pensation due unto such dependents under the
Acts of Congress of the United States affording
compensation for the death or injuries of persons in the em
ploy of the United States G-overnment, and its agencies, and
unto said United States Employess Compensation Commis
sion such further sum or sums of money as said Commission
may in the future be due to pay unto the dependents of said
Myrtle C. Cook under said Acts of Congress. It appearing
that pursuant to said Acts of Congress said Commission is
entitled to be reimbursed from the recovery herein, after the
payment of Attorneys fees and costs, such amounts as it may
have paid for such funeral and medical expenses of Myrtle
C. Cook and for such compensation as it may have paid to
her dependents, or for which it may be liable in the future to
pay to said dependents.
(4) The Commissions, if any, due said Administrator
and the costs, if any, incident to settling his accounts as such.
(5) The residue, if any, the said administrator shall pa}*
in accordance with the verdict of the jury herein, to-wit:
Unto William Herman Cook, husband of Myrtle C. Cook, one-

third thereof for his own benefit, one-third thereof to Mary
E. Cook, an adult, daughter of MyrCe C. Cook, and Armentie
S. Cook, 17 years, being an infant, daughter of Myrtle C.
Cook, deceased, the said a'jministrator shall hold one-third
thereof belonging to her until the further order of this Court,
but before receiving said one-third the said administrator
shaU enter into bond with good and sufficient surety approv
ed by the Clerk of this Court, in the penalty of
page 17 ] $2000.00 conditioned according to law. And upon
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payment to the plaintiff Administrator of the re
covery herein the defendant shall stand released and acquit
ted of and from a^l liability of evei^y kind and character aris
en and to arise from the automobile collision mentioned in the

plaintiff's notice herein.
To which action of the Court in declining to set aside
the verdict in this action, and to enter judgment in favor of
the defendant, or in any event award unto him a new trial,
and to the action of the Court in rendering the judgment here
in in behalf of the plaintiff, the defendant then and there ex

cepted upon the grounds appearing of record herein. And
the defendant having announced his intention to apply to the
Supreme Court of Appeals of Virginia for a writ of error and
supersedeas herein, it is OE-DERED that execution of this
judgment be, and the same is, suspended for a period of sixty
"days from the date of the entry of this judgment, provided
that the defendant, or someone for him, enter into and ac

knowledge a suspending bond in the penalty of $3500.00, con
ditioned according to law with good and sufficient corporate
surety to be approved by the Clerk of this Court, and if the
defendant so elects the said bond may contain the conditions

required by law to be incorporated in a supersedeas bond, and
may be effective as such in the event a writ of error is award
ed herein.

And the Court certified that during the trial of this ease
the defendant, by counsel, excepted to certain rulings of the
Court and sixty days from the entry of this order

page 18 ] is given the defendant within which to file his bills
of exception to be made a part of the record herein.
And the Court's opinion referred to in the foregoing or
der is in the words and figures following, to-wit:
Messrs Roop and Kite, Attorneys
Christiansburg, Virginia
Hon. Harvey B. Apperson, Attorney
Roanoke, Virginia
Hon. John B. Spires, Attorney
Radford, Virginia
In re:

Hite vs Crawford

Gentlemen:

The jury has found that the negligence of the defendant
was the sole proximate cause of the death of plaintiff's intes-
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tate. This verdict is supported by evidence, some of it the
testimony of the defendant, which is sufficient for the jury
to have concluded that for some time before he struck her he

knew that while the visability was poor, it was such that in
the exercise of ordinaiy care in keeping a proper lookout he
could have seen her at a greater distance than 15 or 20 feet,
Und in time, if he had had his truck under reasonable control

under the circumstances, to have avoided striking her.
From this evidence the jury was justified in finding that
defendant knew of the negligence and danger in which plain
tiff's decedent had placed herself and with that knowledge
failed to use ordinary care, under the circumstances, and that
such failure on the part of the defendant was the
page 19 ] proximate cause of the death of plaintiff's de
cedent, and that the negligence of plaintiff's de
cedent in walking on the road was not a contributing cause of
her death.

I am, therefore, of the opinion that the motion to set
aside the verdict should be overruled.

An order may be accordingly submitted.
The papers are in the Clerk's Office at Salem.
Yerv trulv yours,
(S) T. L. K.
tlk:ma

page 20 ] Virginia:

In the Cirucit Court of Montgomery County.
Bentley Hite, Admr. of Myrtle C. Cook,
v:

Woody Crawford.

Stenographic report of all the testimony; the motions, ob

jections and exceptions on the part of the respective parties
and the action of the Court in respect thereto; the instruc
tions offered, amended, granted and refused, and the od.tuctions and exceptions thereto; the exhibits introduced upon
the trial, and the objections and exceptions thereto; and all
other incidents of the trial of the case of Bentley Hite, Admr.
of Myrtle C. Cook. v. Woody Crawford, tried in the Circuit
Court of Montgomery County, Virginia, on the 14th and 15th

days of July, 1938, before the Honorable T. L. Keister, Judge
of the said Court, and a jury.
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APPEARANCES:

COUNSED PGR PLAINTIFF:

Mr. Bentley Hite,
Mr. R. I. Roop,
COUNSEL FOR DEFENDANT:

Mr. H. B. Apperson,
Mr. John B. Spiers.

page 21 ] EVIDENCE INTRODUCED ON
BEHALF OF THE PLAINTIFF.

BUSBY T. COLLINS, Sworn for plaintiff.
DIRECT EXAMINATION

By Mr. Hite:

Q. Your are Busby T. Collins?
A. Yes, sir.

Q. How old are you?
A. Thirty five years old.

Q. Were you living around the Coal Bank Hollow in
January of this year?

Q. What do you do?
A. Well, I just farm mostly.

Q. Are you acquainted with Woody Crawford?
A. Yes, sir, very well acquainted.

Q. Do you ever work with him?
A. Yes, sir, I have.

Q. Do you know what you did or was supposed to have
done on January 11th, this year?

A.
Q.
A.
Q.

Yes, sir, I Icnow what I -was supposed to do.
VTiat were you aiming to do that day?
Help him haul coal that day.
You were aiming to help him haul coal?

A. Yes, sir, I was.

Q. Where were you going to haul it?
A. I don't know where. He never mentioned it,

page 22 ] but he was going to haul it from Hoge's mine.
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Q. Did you have any place at which you were to
meet him that morning?
A. Yes, sir, I was supposed to meet him at the forks of
the road.

Q. Tell what you mean by the forks of the road?
A. You know where that white house is, where the road
comes from Dry Run to the main highway, about a mile and
a half from where I live, that was where I was to meet hiTu.
Q. That is on Route No. 8, the highway from Blacksburg to Pearisburg, across the mountain?
A. Yes, sir.

Q. This road veers off to the right there?
A. Yes, sir.
Q. And Woody Crawford lives down that forks?
A. . Yes, sir.
Q. You were to meet him there?
A. Yes, sir.

Q. Did you meet him there that morning?
A. Yes, sir.

Q. Did you get in his truck there?
A. No, sir, I did not. He came out,—^we both arrived

at the same time and he came out, I suppose looldng up the
road and he passed me, and I supposed he didn't
page 23 ] see me, and he went on up the road.
Q. After he passed you where did he go?
A. He went out on the mountain at the next house near

by where I live and called and asked them. I suppose—
Q. Don't tell what he asked them. You just know where
he went?

A. Yes, sir.
Q. \Wiat did you do?

A. I crossed the road and walked back about 150 yards,
back west from where I was at. I crossed the road, and saw
this lady coming out the road.
Q. I think the gentlemen on the jury knof; where that
barn is there and there is a pond there, too, facing west, or
going north there ?
A. Yes, sir.

Q. Then there is a barn on the south side up there, too,
a piece?
A. Yes, sir.
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Q. Prom that pond, we will say, how far out the road
had you gotten, towards Pearisburg, or Coal Bank Hollow?
A. I would say about 150 yards, and I crossed over the
road and was coming back towards Blacksburg.

Q. How close had you gotten to the pond when this ac
cident took place?

page 24 ] A. I was about 20 yards of the pond.
Q. That road at that point along there is rather
straight, isn't it?
A. There is a slight curve there and also slightly down
grade there.

Q. How far could one see, looking north at that point,
how far could one see that morning, at the time you saw Mrs.
Cook?

A. You couldn't have seen over thirty yards.

Q. How far was Mrs. Cook away from you when you
did see her?

A. About 30 yards when I saw her, and I started out
walldng back east, towards town, and I hollered at her and
told her to get out of the way of the truck.
Q. How far were you when you hollered at her?
A. About 30 yards.

Q. Did you watch her or what?
A. I hol'ered at her and started walking on and looked

back over my shoulder just as the truck hit her. I stood per

fectly still then and waited and Mr. Crawford passed by me
and stopped and got out and came back, then he went back to
his truck and parked it on the right hand side of the road.
Q. You had walked all the way from Coal Bank Hollow
on that road that morning to the point where you passed
"Woody Cra^vford?
A.

Yes sir.

page 25 ] Q. Did you pass any cars on that road?
A. Two cars passed me going west.
Q. How did you walk?
A. I walked on the edge of the dirt, off of the hard sur
face.

Q. You walked along that way all the way?
A. Yes, sir.

Q. Then you could tell where the hard surface and
shoulders were?
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A. Yes, sir.

Q. The snow wasn't so deep that you couldn't see any
thing there, was it?
By Mr. Spiers:
We object to the question as leading.
By the Court:
Yes, it is.
By Mr. Hite:
Q. How deep was the snow?
A. About two inches deep.
Q. Had it covered up everything?
A. Yes, sir, everything except those trails along there.
Q. Could you tell where you were on the hard surface?
A. Yes, sir, you could tell by the way you walked, you
know walking on the hard surface it is slicker and on the grav
els was better walking.
Q. When you saw Mrs. Cook you say you were
page 26 ] about 30 yards from her, and where was Mr.
Crawford's truck with reference to Mrs. Cook, at
that time?

A. He was in between that place and the top of the hill
there where you come over, you come over to go down towards
Coal Bank Hollow, over about half way the distance between
that and where I was.

Q. "What distance is it there that you can see at that
point from the top of the hill?
A. I couldn't tell you how far but it is a good long
stretch of road there.

Q. You have never had occasion to measure that stretch?
A. No, sir.

Q. Is it as much as quarter of a mile through there?

By Mr. Spiers:
We object to the question. It will mislead the jury, that
information may be entirely misleading. Under normal con
ditions with the sun shining maybe he could see a quarter of
a mile, but this morning it was foggy and he said the distance
he could see was 30 yards.
By the Court:
I will let him answer the question.
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By Mr. Spiers:
He has followed what he said at the preliminary hearing,
he said he could see 30 yards.

page 27 ] By Mr. Hite:
Q. Could you give us any idea here as to how
far—^you say when you first saw him he was coming up over
that hill?

A. Yes, sir.

Q- How far—^j'^ou certainly know a little something
about the distance on the road.

A. It would be about a quarter of a mile, a short quar
ter of a mile from where I was to where he was on the hill.

The lights looked very dim.

Q. You couM see the lights from that distance?
A. Yes, sir. They looked very dim.
Q. The lights through the fog looked very dim?
A. Yes, sir.

Q. Did you stand there and watch the car approaching
you all the time or move on towards Blacksburg?
A. I came on towards Blacksburg.

Q. Could you give us some idea about how close the car
was to Mrs. Cook when you turned around and hollered to
her?

A. The first time I spoke to her the truck was about
half way between that hill and where she was. It didn't seem
like she was making any effort, and I hd'ered again and told
her to lookout, a truck was coming, and she didn't seem to
make any effort, and I started to walk again, and
pag^ 28 ] I looked back ov«i- my shoulder just as she and the
truck came together.
Q. With reference to the hard surface of the road where
was Mrs. Cook with reference to where the truck struck her—

if walking on the hard surface, how far on it was she?
A. She was walking four feet from the edge of the hard
surface, on the edge of the road.
Q. AVhich edge?
A. The left hand edge facing towards Blacksburg, on
the east side of the highway.
Q. That is on the east side of the highway out there?
A. Yes, sir.
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Q. How do you know she was walking four feet up on
the edge of the hard surface?
A. The road was about 20 feet wide,—only about 20 feet
wide—and she was only about one-third or one-fourth the dis
tance up on there.
Q. Did you have occasion to fix that distance?
A. Not until the next day.
Q. Did you the next day?
A. Mr. Crawford's lawyer, or a man, came to me the
next day and we went out there and he stepped it and said
it was four feet.

Q. How did he measure it?

A. Just stepped it with shoe toe together.
Q. He put his feet together?
page 29 ] A. Yes, sir.
Q. Was Mr. Crawford there?
A. Yes, sir.
Q. And the point you showed them measured four feet
from the left side of the hard surface?

A. Yes, sir.

Q. Where was Mrs. Cook at the time the car actually
struck her?

A. She was right at that pond, just almost to that pond.
Q. And four feet from the left hand side of the hard
surface?

A. Yes, sir.

Q. When he struck her, were you looking at her at that
time?

A. No, sir, not right at the time, just before that I was,

I just had looked back over my shoulder and he struck her,
and I just glanced my eyes off of her.
Q. Did you hear any horn blow?
A. No, sir.
Q. Did you hear any tires grinding like the brakes were
put on just before the impact ?
A. No, sir, I did not.
Q. Did you go back and look at the place in the road?
A. No, sir.
Q. Did you see any skid marks there?
A. No, sir.
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page 30 ] By Mr. Spiers:
We object. He couldn't see them in the ice.
By Mr. Hite:
I asked him about snow, not ice.

Q. You didn't notice any skid marks of any kind?
A. No, sir.

Q. You didn't notice, or did you notice whether Mrs.
Cook was carrying anything at that time?
A. Yes, sir, she was carrying a dinner kit.
Q. Did she have on a hat or coat or anything?
A. Yes, sir, a hat and coat.

Q. Did you find any articles of wearing apparel on the
road?

A. When I came back from the hospital—helped take
her to the hospital—found her hat and dinner kit on the
roadside.

Q. On which side?
By Mr. Spiers:
We object. That is after he had been to the hospital and
came back and found them.

A. They could have been moved before I got back there.
By Mr. Hite:
We are going to show they were not moved.
By Mr. Spiers:
He said when he got back they were on the side of the
road.

By Mr. Hite:
He didn't mean on the side, he meant on the hard sur
face, right where she was struck.
page 31 ] By the Court:
I think if you want to show that by this witness,
you will have to connect it up and show they were in the same
place they were.
By Mr. Hite:
Q. Did you pick her up or help to?
A. No, sir.
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Q. How long was it after she was hurt until she was
brought to the hospital?

A. It was about 10 minutes until Mr. Slusser came by
and they picked her up and put her in his car and I got in the
car and come on over here.

Q. So you did help pick her up?

A. No, sir, I was watching cars. They wanted me to.
Then they said "come on and get in the car and help take
her", so I did.

Q. Did you notice any hat or dinner pails lying there
when you left there?
A. No, sir.
Q. But you did notice them when you came back?
A. Yes, sir.
Q. Did they indicate obviously they had been moved?

By the Court:
I douT see how he could answer that.

By Mr. Hite:
He could say whether they looked like they had been
moved.

By Mr. Spiers:
He said he had been gone, and didn't see them before he
left.

page 32 ] By Mr. Hite:
I think you should permit me to show where the

hat was lying when he came back and where the bottle and
dinner basket was.

By the Court:
For what purpose?
By Mr. Hite:

For the purpose of showing where the woman was when
she was struck.

By the Court:

If you can show they weren't moved you could show that.
By Mr. Hite:

It looks like to me it is up to the defendant to show they
had been moved. I don't know that they had been moved. I
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can show she had them until she was hurt and when she was

struck they fell down there. I don't know that they were
moved. It is up to them, if they were moved, to show it.
By the Court:
I don't think it is up to them.
By Mr. Hite:
Do you hold I cannot ask that?

By the Court:
I think if you can connect it up and show they weren't

moved before he got back it is proper, if you cannot, who
Imows how they got there. The witness, he says he didn't
see them when he left there.

By Mr. Hite:

He says she had the dinner pail in her hand and a hat on.
By Mr. Spiers:
We admit that. We don't object to the evidence that the

lady had lost her hat and dinner pail, but the thing we are ob
jecting to is a person who saw the accident and did
page 33 ] not see the hat and dinner pail is incapable of tes
tifying where it was after the accident, then under
taking to testify after taking her to the hospital, probably an
hour or more afterwards, and drawing the inference that she

was on the proper side of the road.
By the Court:
This evidence may be admissible later, but I don't think
so at this time.

By Mr. Hite:

Q. How long were you at the hospital?
A. As well as I could guess about two and a half hours.

Q. And you went back to the place there in the road
then?

A. Yes, sir.

Q. Had any cars been traveling through that point?
A. Yes, sir, while I was gone.

Q. Who did you find there when you got back?
A. Woody Crawford and Dr. Lucas is the only two I
can say, there was another boy there, I cannot tell who he was.
Q. Was it Dr. Lucas or Dr. Manges?
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A. Dr. Lucas.

Q. Coming T^ack to the scene of accident—^you were the
only eye witness to it there as far as you know, weren't you—
besides Mr. Crawford?

page 34 ] A. Yes, sir.
Q. Let's go back a little and see how far this

thing happened above that pond. When the truck struck the
woman do you know whether she fell down immediately or
what became of the body?
A. It looked like to me it picked her up and knocked her
about 15 feet, as well as I could guess. It was dark.
Q. Where was her body lying after the truck had gone
on?

A.

Nearer the middle of the road than it was where she

walked.

Q. If she was walking as you said, four feet from the
left shoulder, and then do you mean to say her body was car
ried up some in the highway?
A. Yes, sir, it was.

By Mr. Apperson:
We object to the question as leading. This is an intelli
gent witness and there is no occasion to lead him.
By Mr. Hite:
Q. Could you tell us the course or action the truck took
after striking the woman?
A. Yes, sir, it went to the left slightly, then curved to
the right. Then is when he stopped the truck and got out and
then he got back in the truck and run it back over on the right
hand side of the road headed towards Blacksburg.
page 35 ] Q. Did you see the body?
A. Yes, sir.
Q. What became of it after the truck struck it?
A. The truck ran over it. All four wheels straddled it,
but never touched it.

Q. Did you see the impact with the car?
A. No, sir.

Q. Did you see the body lying up on the fender at any
time?

A. No, sir.
Q. You think it knocked her about 15 feet?
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A. Yes, sir.

Q. Is there any question in your mind about the truck
passing completely over the body?
A. No, sir.

Q. Could you tell the jury here if you know whether or
not Mrs. Cook was following either of those tracks?
A. Yes, sir.

Q. Which one of them?
A. She was following the left hand track coming east.
Q. She was following—^which track would that be, the
east track?

A. Yes, sir, the east track.

Q. And that was the one about four feet from the east
shoulder?

page 36 ] A. Yes, sir, on the hard surface.
CROSS EXAMINATION

By Mr. Spiers:

Q. Mr. Collins, as a matter of fact, that truck didn't
run over that lady's body at all, did it?
A. Yes, sir, it did. It didn't hit her, but it straddled
over her.

Q. It ran over her body, the truck was over the body,
the space occupied by the truck, but the wheels didn't run over
her?

A. Yes, sir, that is-right.

Q. The lady was struck and knocked down by the left
fender and light,—^the left part of that truck?
A. Yes, sir.

Q. It was so foggy that morning that when you got to
the intersection of Highway No. 8 and the road you came
out—did you see Mr. Crawford's truck?
A. Yes, sir.

Q. But it was so foggy and dark that Mr. Crawford
couMn't and didn't see you and passed by you?
A. Yes, sir.

Q. And after he passed by you he then went on on the
hard surface in the general direction of Coal Bank Hollow or
your home ?
A. Yes, sir.
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Q. At that time Mr. Crawford had his lights on, didn't
page 37 ] A. Yes, sir.
Q. And he was driving at a slight rate of speed?
A. Moderate rate, yes, sir.
Q. And had his car under control?
A. Yes, sir.

Q. He was driving his car as a matter of fact about in
the center of the road, holding the crown to keep from slip
ping?
'
A. Yes, sir.

Q. It had snowed, and the entire ground was covered
with snow?

A.' Yes, sir.

Q. And I suppose as you walked on the hard surface it
was treacherous and you walked on the shoulder where the
ground was softer and the ground would give to the foot bet
ter than on the hard surface?

A. Yes, sir.

Q. And after you saw Mr. Crawford's truck go by, rec
ognizing him, you walked some in that direction?
A. Yes, sir.
Q. It is about 150 yards to the end of the fence on the
hard surface there.

A. Yes, sir.
Q. Did you walk as far as the end of the fence?
A. Yes, sir, about that far.
page 38 ] Q. You walked over on the left hand shoulder
back, facing traffic?
A. Yes, sir.
Q. Had you seen anybody in the road before that?
A. No, sir, only two cars passed.
Q. One of them was Mr. Crawford's truck?
A. No, sir, two cars passed me going west before Mr.
Crawford came down, they passed me.
Q. They were going towards Pearisburg, or west?
A. Yes, sir.

Q. So you saw a truck properly lighted, driving at a
slow rate of speed and in the middle of the road, as you first
saw that truck, and it disappeared out of your sight?
A. Yes, sir.
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Q. So you continued walking as you say, on tliis shoul
der of the road, and keeping your face towards traffic as it
came?

A. Yes, sir.
Q. Then you went to the end of the fence and crossed
over and started back towards Blacksburg?
A. Yes, sir.
Q. Did you still walk on the shoulder t
A. Yes, sir.
Q. That shoulder is of some considerable width, about
four or five feet, isn't it?
A. Yes, sir, I don't just know the width,

page 39 ] Q. It is a good shoulder there?
A. Yes, sir. I don't know exactly how wide it is.
Q. It is a good wide shoulder, as a matter of fact, and
has some gravel on it that has been thrown out of the road?
A. Yes, sir.

Q. Right where the accident happened there are two
steep banks, one on either side of the road?
A. Yes, sir.

Q. Would you say they are probably five or six feet
high?
A. I would say five feet.

Q. One goes right down into Mrs. Wyatt's field and is
just beside where the old road bed used to be?
A. Yes, sir.

Q. So as you came back a little bit you stopped on the
shoulder and looked back in the direction you expected Mr.
Crawford to come and pick you up?
A. Yes, sir.

Q. And as he came he was driving along about the cen
ter of the road?

A. Yes, sir.

Q. His lights burning?
A. Yes, sir.

Q. His car was being operated in the center of the road
and at a proper speed?

page 40 ] A. Yes, sir.
Q. You had the advantage of a good many people,

you had the advantage of the lights, and this lady was be
tween you and the lights?
A. Yes, sir.
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Q. As you looked at her she was about 30 yards from
you when you first saw her?
A. Yes, sir.
Q. Is that as far as you could have seen her ?
A. I could see there was a form in the road but I could
n't tell who it was.

Q. How far was she when you recognized her?
A.

That was when I hollered at her.

Q.
A.
Q.
A.
Q.

lYou were about 25 feet from her then?
No, sir, about 30 yards from her.
When you hollered at her?
Yes, sir.
Are you positive of that?

A. Yes, sir.

Q. At that time, in the reflection of those lights which
were burning on the truck, you saw her and at that time she
was walking in the track which was made by the left front
and rear wheels of that truck?

By Mr. Eoop:
We object. He said the right.
By Mr. Spiers:
No, sir, he did not.
Q. The truck at that time was headed towards
page 41 ] Blacksburg?
A. Yes, sir.
Q. And the whee's were running in the tracks which had
been made by the truck as it went up?
A. Yes, sir.
Q. And of course the left front and rear wheels would
be over next to you?
A. Yes, sir.
Q. And Mrs. Cook was walldng in that left track, wasn't
she, as you face Blacksburg?
A.

Yes. sir.

Q. And you stood there and saw it?
A. Yes, sir.
Q. So she was walking in the track that the left front
and rear wheels had made, as you walked back?
A. Yes, sir.

98

Supreme Court of Appeals of Virginia
Bushy T. Gollkis

By Mr. Boop:
We object. How could he have stated that? It was the
east track. I don't want to confuse the jury. It was the east
track.

By Mr. Spiers:
You are confused yourself if you don't know that.

Q. You had seen the truck go up?
A. Yes, sir.

Q. And had seen the tracks, had you?
A. Yes, sir.

Q. And of course as it traveled west it was on the

page 42 ] right hand side of the road going west?
A. Yes, sir.

Q. But as it came towards Blacksburg it Avas on its left
nand side, in the same tracks?
A. Yes, sir, following the same trail.

Q. And this lady was w^alking in that track that this
truck and these cars had previously made?
A. Yes, sir.
Q. And you saw hen there?
A. Yes, sir.

Q. \Vhen you got to a point you thought she could heai
and you recognized her danger probably, and you thought
likely the truck driver, that kind of morning, couldn't see,
you hollered to her?
A. Yes, sir.
Q, And were you close enough to make her hear?
A. I was about 30 yards from her.
Q. Did she make any effort to get out of the way?
A. She didn't make any effort.
Q. What did you do then?
A. I started on walking towards town and I then look
ed back again.
Q. What did you do then?
A. I hollered to her. I ho lered twice.

Q. Did she make any effort that time to get out of the
way?

page 43 ] A. No, sir, no effort.
Q. Then as you looked then and saw the lights of
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this truck bearing down on her, and she paid no attention to
it or to anything?
A. No, sir.
Q. Then you saw this truck veer to the left as though
the brakes were applied and it was trying to avoid hitting
her?

A.
Q.
A.
Q.

No, sir, I couldnT hear any brakes.
But the truck did make a movement in that direction?
Towards the left side, yes, sir.
Then she fell off and the truck moved to the right

side of the road?

A. Yes, sir.

Q. Then Mr. Crawford stopped or brought the truck to
rest?

A. Yes, sir.
Q. Then he got out and tried to render all assistance he
could and to get someone to call Dr. Manges and to get her to
the hospital?
A. Yes, sir.
Q. What relation are you to Mrs. Cook?
A.

First cousin.

Q. You knew her?
A. Yes, sir.

Q. She was a woman about 41 or 42 years old?
page 44 ] A. I donT know her age.
Q. She had worked in Blacksburg. There wasn't
anything wrong with her in the way of hearing and her eye
sight—she was a jmung woman?
A. Yes, sir.
Q. You were able to see and hear the trucks as they
came along and stayed over in a place of safety?
A.

Yes, sir.

Q. I have a little statement here that 1 wouM like if pos
sible to ask you one or two questions about. Do you remem
ber the time Mr. Hite asked a lot of questions at an investi
gation of this matter at which you testified?
A. I don't remember the month.
March.

I believe it was in

Q. You remember being there?
A. Yes, sir.
Q. That was some considerable time after this accident
happened in January?
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A. Yes, sir.

Q. It was after you had been back as you said in the
next three or four days and said it was about four feet from
the edge of the hard surface?
A. Yes, sir.
Q. In your examination at that tijne you made this ans
wer to this question, (page 8):
^'Q. On what portion of the surface of the road was Mrs.
Cook walking about the time he struck her?"
page 45 ] and didn't you make this answer:
''A. Well, as I could guess it", (and this was af
ter you made those measurements) "it being dark and foggy,
it was nigher the center of the road than it was to the left
hand edge."
That was a correct statement and that was what you remem
bered about it. She was walking, as I understand it, on the
left hand side of the road but nearer the center?

A. Yes, sir.
Q. And that is your answer today?
A. Yes, sir.

Q. May I ask you one other question about this dis
tance, on page 9 of the same examination. This question was
asked you and you made this answer:
"Q. Mrs. Cook was in between you and the oncoming
truck?

"A. Yes, sir.
"Q. In other words, the truck was here (indicating) and
'Mrs. Cook was in between you and the truck?
"A. Yes, sir.
"Q. Did you make any outcry?

"A. Yes, sir, I hollered out and toM her to get out of
the road, I told her a truck was coming.

"Q. Was she close enough to hear you?
"A. She was about 25 feet from me the first time and

the next time she taken a few steps."
page 46 ] That is correct, isn't it?
A. Yes, sir.
Q. Then when your recollection was fresh, right after
the accident, your recollection was that when you first holler
ed to her she was about 25 feet from you?
A. Yes, sir.
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Q. At the time you gave her warning how far was the
truck behind her?

A. As well as I could guess it was about 90 yards be
yond her.
Q. The truck was that far from her and she 25 feet from
you?
A. Yes, sir.

Q. I will ask you this: In your opinion, could the truck
driver, considering the fact that you saw all these things,
could the truck driver have seen Mrs. Cook say .90 yards?
A. He could not.

Q. Why do you think he could not?
A. I wouldn't think he could see over 30 feet ahead of
him.

Q. And that is what you thought that morning because
you were there looldng at these lights and know what you
could see and your opinion is the man couldn't possibly have
seen more than 30 feet ahead of him?

A. No, sir, he could not.

page 47 ] Q. I believe also you stated a,t that time you had
driven in this truck before, working with Mr.
Crawford?

A. Yes, sir.
Q. You had been with him on trips, trying to do some
work for him, and of course, you knew about the speed of
trucks and the one he was driving and you gave your opinion
at that time that the truck wasn't going more than 20 miles
an hour?

A. Yes, sir.

Q. The road was pretty slippery with ice that morning?
A. Yes, sir.
Q. And on the hard surface, with snow and ice, it made
it very difficult to keep anything from slipping and sliding?
- A. Except those two trails they made as they went.
Q. And that was on the side of the road where people
would have ample opportunity to pass without being hurt if
they were to stay in their proper position?
A. Yes, sir.
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By Mr. Kite:

Q. Had you ever seen Mrs. Cook walking this road be
fore I

A. Yes, sir, I had but it was just at a far off dis-

page 48 ] tance and I didn't have any reason to speak or talk
to her or have any Avords with her.
Q. Did she walk it every morning, or do you know?
A. I don't know.

Q. Do you know whether or not she was employed at
Blacksburg?
A. Yes, sir, in the sewing room.

Q. Do you know how she got to town every day?
A. I do not.

Q. There isn't any question in your mind but what the
truck and the two cars that went out made the two tracks?

A. Yes, sir, that is right.
Q. And the truck Mr. Crawford was driving was follow
ing these two tracks back to Blacksburg?
A. Yes, sir, following the two tracks.
Q. I failed to ask you one question. Did you talk to
Woody Crawford immediately after the accident?
A. No, sir, I only said just a few words. I don't re
member noAV just what.
Q. Did he say anjdhing to you?
A. He said he was sorry he did it, that he wouldn't have
done it at all of he could have helped it.
Q. Did he say how he happened to hit her?
A.. No, sir, he said he didn't see her until he got
page 49 ] right up on her.
Q. Of course, he was sorry and did everything he
could do or a man could do to help her there?
A. Yes, sir.
Q. Did he say anything about applying his brakes?
A. No, sir.
Q. He just said he didn't see her until he got right up
on her?

A. Yes, sir.
Witness stands aside.
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page 50 ] DR. C. S. MANCES—SWorn for plaintiff.
DIRECT EXAMINATION

By Mr. Hite:
Q. I believe you are a practicing physician in Blacksburg?
A. Yes, sir.
Q. Were you practicing there on January 11th of this
year?
A. Yes, sir.

Q. Were you called to the scene of accident out on the
Coal Bank Road?

A. Yes, sir.
Q. About what time in the morning was it?
A. It was early—I don't remember the exact hour.

Q. Do you remember who called you or why you went
out?

A. I think the call came from Edward Price or Mrs.

Wyatt's place, I don't know which.
Q. You went to the scene of wreck?
A. Yes, sir.
Q. Did you find anybody injured when you got there?
A. No, sir. Mrs. Cook had been carried to the hospital
before I arrived.

Q. You don't know how long before. Could you give
us about the hour you got there?
A. It would be a guess. Around seven o'clock,
page 51 ] Q. And Mrs. Cook had been carried to the hos
pital?
A. Yes, sir.

Q. CouM you tell us the physical facts you found in the
road there at that time?
A. There were some clothes and a lunch basket and a

medicine bottle, a box and some blood stains.

Q." Wliere were those?

A. On the left hand side facing Blacksburg, some blood
stains, near the center of the road.
Q. You didn't have occasion to examine Mrs. Cook?
A. No, sir, she was carried to the New Altamont Hos
pital.
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Q. Was the truck there?
A. Yes, sir.

Q. Did you have occasion to examine the truck?
A. I did. I noted the left front light was bent back and
the left front fender and left end of the front bumper were
bent.

Q. The left side of the truck?
A. Yes, sir.

Q. Did you have occasion to talk to Mr. Crawford?
A. Yes, sir, he told me he. had had a collision with Mrs.
Cook and they had carried her to the hospital before I arrived.
Q. He had been to the hospital and back?
A. No, sir, he didn't go. I think Mr. Slusser carpage 52 ] ried her to the hospital in his car.
Q. I believe you have been and probably still are
the family physician of the Cooks, aren't you?
A. Yes, sir.

Q. How long have you attended this family, the Fred
Cook or Myrtle Cook family?
A. Ten years or more.

Q. Who have you doctored most in that famdy?
A. Fred, Mrs. Cook's husband. He has been unable to

move, his muscles are so drawn he cannot move his extremeties and has to stay on his back all the time. When they have
to change the bed they have a block and tackle to raise him up,
whenever the bed needs changing.

By Mr. Apperson:
We would like to have a conference with Your Honor.

By the Court:
All right.

(IN CHAMBERS)

(Out of the presence of the .jury)
By Mr. Apperson:

We object to this testimony going to the jury.
By Mr. Hite:
We would like to have the doctor's testimony taken down
and it can be read tomorrow if the Court rules it is admissjble.
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page 53 ] By Mr. Spiers:
If it is determined admissible it might be read to
the jury without bringing the doctor back.
By Mr, Hite:
Doctor, you were stating out there Fred Cook's condition.

Just go ahead. You said he had been an invalid for ten years.
A. He has been an invalid longer than that, but I have
been treating him ten years or more. His extremeties are so
drawn and deformed, or what we call arthritis deformans,
and he is unable to move at all. You have to use a block and

tackle to raise him to change his bed and he has developed a
number of bed sores from laying in the same position over a
period of years.
Q. Is he now or will he ever be able to work and make
a living?
A.

No.

Q. He will be a helpless invalid all his life?
A. That is my opinion.
Q. Are you acquainted with the two daughters there in
the family?
A. Yes, sir.
Q. Do you know how old Fred Cook is?
A. No, sir.
Q. Approximately what is his age?
A. I would guess around fifty,
page 54 ] Q. Do you know how old this oldest daughter of
theirs is?

A. No, sir.
Q. Do vou know her name?
A.

Mollie.

Q. What is her mental condition?
A.

I would call her a moron.

Q. Is she mentally able to do any kind of work around
the house?
A. Manual labor.

Q. I believe she lives there with Fred Cook?
A. Yes, sir. She is supposed to stay there with him.
Q. Do you know how old the other girl is?

A. No, sir. She is younger, but I don't know the ages
of either.

Q. She is mentally normal and all right, isn't she?
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A. As far as I know.

Q. Do you know whether they have any other means of
livelihood other than Mrs. Cook's servicest

A. They are cared for by the County.
By Mr. Spiers:
Q. How many children have they?
A. Three.

Q. Is this his only wife or has he been married pre
viously?

page 55 ] A. I don't know.
Q. There was a daughter with her on this morn

ing, do you know how old that daughter is approximately?
A. That is the oldest daughter, Mollie. She came part

of the way with her, then turned back, they said.
Q. She is about 20 years of age, isn't she?
A. Yes, sir, I would say about 20.
By Mr. Hite:
Q. How old is the boy?
A. I don't know his age. He works for Mr. Slusser out
at the mines. Here is the reported situation: The boy is

living with a woman out here, he don't stay at home, she is
getting what he earns, and the youngest girl is reported to be
a loose character and don't spend much time at home, and this

older girl I classed as a moron, does most of the caring for the
father that is done. He has been taking morphine and strichnine and I have reason to believe this girl has started taking
some of the tablets. I don't know what the situation will be

there. I suggested after the woman's death that the man be
carried to this County Home outside of Dublin but he didn't
want to do that. This woman was ignorant, perfectly worth
less character, to most people, but you can't find anybody to
care for him. She gave him good care for the enviourment. It
is a filthy place.

page 56 ] By the Court:
Q. You mean the wife did?
A. Yes, sir.
By Mr. Spiers:
Q. How old is this boy, can't jmu give his age?
A. I don't know. He is around twenty, I guess.
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By the Court:

This husband, is he mentally all right?
A. About as well as he ever has been since I have known

him. When I first knew him he was very wicked, just cussed
and reared.

Q. Has he got good sense?
A. Yes, sir, as good as he ever had. He was below the
average when I first knew him, but I don't see that he has
deteriorated any mentally in the last ten years.

By Mr. Spiers:
Q. You don't know anything about the accident. I don't

recall you testified anything before the jury about the acci
dent. You say when you got there you saw a box and some
medicine?

A. Lunch box, medicine box and some blood in the road.
Q. Where was it?
A. The blood was near the center of the road and

page 57 ] as near as I remember the lunch box and things
were scattered to the left of the center, facing
Blacksburg, from towards Pearisburg.
Q. The record shows apparently this accident occurred
at 6:3i0. You estimated your arrival there at about seven
0'clock. That is nothing but an estimate. Do you remember
the condition of the weather that day, was it extremely foggy

and difficult to drive and see the road at the time you got
there?

A. I don't remember. T remember the car skidding as
1 came around the curve on the way out there.
Q. But you have no independent recollection of the visi
bility or condition of the weather or anything like that, do
you?
A. No, sir.
Witness stands aside.

By Mr. Spiers:
I think probab'y Mr. Hite has a witness here who will
testify that at the time this thing happened he saw Woody
Crawford and asked him about the accident and that Craw

ford said that he hit the woman in the tail, on the ass. We
feel that that is of no probative value. It could
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page 58 ] not show how the accident occurred and the pur
pose of its introduction can be nothing more than
inflamatory and prejudicial. Do I substantially quote what
that was, Mr. Hite ? We heard from outside sources that was
what somebody was going to state, I think probably a Price
woman, and we think the matter should be determined now.
By Mr. Apperson:

Especially is this true in view of the statement which
was made in the opening statement of counsel for defendant
that there is no controversy as to the fact that the defendant
struck and killed the lady and as Mr. Spiers said, it would

have no probative value, since this question is admitted.
By Mr. Hite:
We feel that it is indicative of the man's careless atti

tude that morning. It certainly throws light on the proba
bility of his taking of the care and precaution necessary. It
shows the man here in the attitude which he made it, laugh

ing and joking, said he hit the woman in the ass and knock
ed her up on the fender. It shows immediately after the man
hit the woman he realized it. He not only made the state
ment once but made it since then. It just shows the man's

gross negligence and attitude towards the woman lying there
in the snow that he knows he knocked down and injured. He
said he hit the woman in the ass and knocked her up on the
fender.

page 59 ] By the Court:
Do you mean he said it to different witnesses?
By Mr. Hite:
He said it to three witnesses.

By Mr. Apperson:
When do you claim he made it?

By Mr. Hite:
I understand once the next day, the next morning, and

the next day he made it to two people at Cold Bank Hollow.
By Mr. Roop:
The most important thing was he felt the impact, and that
he made the statement he didn't see her, and then goes into
detail as to where he hit her. Isn't there evidence that he

said he didn't know anything about it, he just hit something,
then afterwards told about the details, how he hit her?

Woody E. Crawford vs. Bentley Hite, Adm'r

69

By Mr. Apperson:

It has no probative value on the question of negligence.
By the Court:

I think that remark would be very inflamatory, but 1

think part of it would be admissible on what Mr. Hoop says,
if he says he didn't see her until the time of the impact, then
said he saw her enough for this.
By Mr. Roop:
The other witness said he said all he knew was he felt

the impact.
By the Court:

I don't think the manner in which he said it ought to go in
there, but his statement,I think the jury might infer from that
that he did see her.

page 60 ] By Mr. Spiers:

We don't deny that. We are not objecting to that,
but that statement, if he made it, that he hit her in the rectum
or rear, it doesn't prove he was guilty of any negligence.
By the Court:

It looks like to me, as far as the plaintiff's case in chief
is concerned, they have evidence in there from which the jury
might believe he could have seen her and if he comes up and
says he didn't see her and they get out the statement that he
only knew he hit her on account of the impact, then I think
part of the statement is admissible.

By Mr. Spiers:
Yes, that is true, but he will not state that.
By Mr. Apperson;
Your Honor is going to defer this until there is more evi
dence on it?

By the Court:
Yes. If he takes that position that he didn't see her imtil the impact, then I think some part of that statement is ad
missible. I don't see where the remark throws any light on
his negligence, except it might indicate lie saw her. That
hasn't been introduced yet, and it don't look like to me it is
part of your case in chief. I don't know what his position
will be if he takes the stand. If he says he didn't see her un
til the impact, I think that wouVl be proper.
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page 61 ] By Mr. Spiers:
As to the doctor's testimony—^we think the state

ment of Dr. Manges clearly shows here is one hoy who is selfsupporting.
By Mr. Apperson:
And where there is a frank statement on the part of the

defendant that plaintiff's decedent met her death in a col
lision with a motor vehicle owned by the defendant, we do not
think the extent of injuries is proper.
By Mr. Roop:
We can show the extent of injuries, that it broke both

legs, and doesn't that tend to show the rate of speed this man
was running?

By Mr. Spiers:
The Avitness' opinion was 20 miles per hour. He said he
had known that truck and ridden in it. He said the truck

went about 15 feet, then he moved it to another point, got off
the highway, or moved it off.
By the Court:

I think the plaintiff is entitled to show the circumstances.
By Mr. Apperson:
For Avhat purpose?

By the Court:
For any purpose.

page 62 ] By Mr. Apperson:
There is no doubt that this defendant killed the

plaintiff's decedent. To go ahead and let them prove every
bone broken and every detail of it would not be proper.
By the Court;
I don't think they ought to go into all the details of it.

By Mr. Hite:
The extent of her injuries would certainly throw some

light on the operation of the truck, whether it was too fast or
proper, or the general conditions of the accident.
By the Court.

I think you would be entitled to show that she died and
what caused her death, but as far as going into the minute de
tails of what injuries she suffered, I don't think that is proper.
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You have already shown in the case what speed he was go
ing. I don't see how you could get around your own evidence.
By Mr. Kite:
It may he he was going 20 miles an hour and so forth,
hut then how much further he went before it stopped.
By the Court:
I think you are entitled to show she died and what caus
ed her death. As far as the details of it are concerned, I don't
think you can go into that.

By Mr. Hite:
How far do you mean we can go? Both legs were brok
en, she had cuts on the head, fractured skull, and
page 63 ] I think we can show that she had abdominal in
juries, and we think that caused her death.
By the Court:
I think you can show that.
By Mr. Apperson:
We want to save the point.
(At this point Court takes a recess until 1.45 p. m.)
THUESDAY, July 14, 1938,
AFTERNOON SESSION

(In Court room—in the presence of the jury.)
page 64 ] A. N. SLUSSER^—Sworn for plaintiff.
DIRECT EXAMINATION

By Mr. Hite:
Q. You live in tliis County ?
A. Yes, sir.
Q. Where abouts?
A. About 3^2 miles north of Blacksburg.
Q. That is what is known as the Cold Bank Hollow sec
tion?

A. Yes, sir, Slusser's Mines.

Q. Do you know Woody Cra"wford?
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A. Yes, sir.

Q. Did you know Myrtle Cook?
A. Yes, sir.
Q. Did you have occasion to be traveling over the high
way between Blacksburg and your home on the morning of
Januaiy 11, 1938?

A. Yes, sir.
, Q. About what time did you travel that road that morn
ing?
A. I left home about 25 minutes to seven o'clock.

Q. Do you remember seeing anything unusual on the
road that morning?
A. I went up next to the Spickard place and Mr. Craw
ford had had a little accident there with Mrs. Cook, and he
asked me to bring her to the hospital or to a doctor one.
Q. I believe the snow covered the ground that
page 65 ] morning?
A. Yes, sir.

Q. How were you traveling?
A. In my car.
Q. Did you have your lights on on that morning or did
you have them off?
A. I had them on.

Q. About what time in the morning was it?
A. About 25 minutes to seven, I left home.
Q. How long did it take you to drive over there?
A. Usually about 15 minutes, something like that. Do

you mean over to where the accident was?
Q. Yes, sir.
A. Probably five to seven minutes. I don't just re
member. I didn't pay attention to that.
Q. You know where the accident occuiTed there in the
road ?

A. Right close.
Q. How far north of the pond was the accident?
A. Well, to the best of my recollection it was around
somewhere between 75 and 100 yards.

Q. How far is that point from the top of the hiU as you
come up over out there, coming this way?
A. You mean that far hill out there?

Q. Yes, sir.
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A. Lowman's hill—that is quite a distance from
page 66 ] the top of that hill.
Q. How far could you see Mr. Crawford before
you got to him that morning ?
A. When he stood out in the road I would say I was
probably something like 75 or 100 yards from him.
Q. Could you see him?
A, Yes, sir.
Q. Did you have your lights on?
A. Yes, sir.
Q. Did you see his truck at that time?
A. Not at that moment but when I drove up to him 1
saw his truck setting down beside the road.
Q. You could see him 75 or 100 yards?
A. Yes, sir.
Q. What was Mr. Crawford doing?
A. He stood out in the road and waved me down.

Q. Did you have any trouble stopping?
A. No, sir, I wasn't making more than 15 or 20 miles an
hour.

Q. You had no trouble?
A. No. The car probably skidded a little but not to
amount to anything.
Q. Did you get out of the car?
A. Not right then. 1 did after a little.
Q. Did he speak to you?
A. Yes, sir.

page 67 ] Q. What did he say to you?
A. He told me he had hit Mert Cook and he would

n't have done it for a thousand dollars, I believe he said.

Q. Did he tell you how he come to hit her?
A. No, sir, he didn't tell me. He said he did not see her
until he had done hit her.

Q. And that was immediately after the wreck you talked
to him?

A. I suppose it was. 1 was supposed to be right be
hind him. I don't know.

Q. Who else was there when you got there?
A. Bushy CoTins and the Thornhill boy, if T mistake
not.
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Q. Did he tell you why he couldn't see the woman until
he struck her?

A. No, sir, he didn't say.

Q. Did he make any other reference or remarks as to
having struck her?

A. No, sir, I was only there a very few minutes.
Q. What did you do later?
A. He asked me if I would take her to a doctor or to

the hospital and I told him I hadn't heen working for several
weeks, had heen sick, that maybe he hadn't hurt her so bad—
I stepped out the car at that time, and she was hurt pretty
bad, so I brought her on to the hospital,

page 68 ] Q. Did you notice any other articles or anything
there on the road?

A. No, sir, not at the time. I never even looked. I
never paid any attention to anything.
Q. Did you notice any skid marks of the truck or any
thing?

A. I never paid any attention to anything like that.
Q. That road runs north and south there. On which
side of the road was she when you got there?
A. They had her on a cushion out of the truck on the
left side coming this way. She was lying on a cushion out of
the truck when I picked her up.

Q. On which side of the road was his truck?
A. It was setting down the road on the right hand side,
headed this way.

Q. You didn't make any measurements there about the
distances?

A. No, sir, I didn't pay attention.
Q. Ahout how wide is the road at that point?
A. The usual width. I don't know just what. Some 18
or 20 feet.

Q. VHiat is the nature of the road at that point, steep or
practically level?
A. There is some little elevation there, not to amount

to anything, and a very slight curve.
Q. From the point he was setting on the eleva-

page 69 ] tion there, how far could one see northward?
A. Right far.
Q. Could you give us any idea how far one could see?
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A. It is practically a straight stretch there. No curve
to amount to anything.
Q. You certainly have more idea than the jury. That

is, on that day and at that time.
A. I would say you couM see a hundred yards without
any trouble, on that morning.
Q. Could you see a hundred yards?
A. Yes, sir, without any trouble—as far as my lights
would let me see.

Q. How long have you been living around that neighbor
hood?

A.
Q.
A.
Q.
burg?
A.
Q.

I have been living where I am about 15 years.
Were you well acquainted with Myrtle Cook!
Yes, sir.
Do you know whether or not she worked in BlacksQuite a bit, yes, sir.
She worked on relief, didn't she?

A. I think so.

Q. How did she get back to and from tovm?
A. Part of the time she walked and part of the time she
wouM get picked up. I picked her up often mypage 70 ] self. I never passed her mthout picking her up.
Q. How did she go to town—^how did she travel?
A. She followed that main highway out there.
Q. Do you know how old she was?
A. I don't know. I guess she was 44 or 45, some.where
along there.
Q. Do you know whether she was able to work and look
after her family, etc.?
A. I hardly ever heard of her being sick.
Q. Do you know the state of her health?
By Mri Spiers:
We object.

By Mr. Hite:
We can show whether she was an able bodied person.

By Mr. Spiers:
He said he very seldom ever heard of her being sick.
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By Mr. Hite:
Then I asked him the specific question, if he knew of her

physical condition or the nature of the woman.
Q. Was she strong and robust or weakly or what?
A. She was considered a healthy woman.

Q. She was rather small, wasn't she?
A. Yes, sir.

Q. Do you know anything about her ability to work,
whether she was capable or willing to work?
A. She was a good worker.

Q. Do you know anything about her suppl^dng
page 71 ] and supporting her family?
A. Well, I cannot say about that. I don't know.
She worked practically every day.

Q. Do you know anything about the conditions up there?
They were very poor people?
A. Yes, sir.

Q. Do you know her husband?
A. Yes, sir.

Q. Do you know his condition?
A. I guess so. It is pretty bad. He has been an in
valid lying there for eleven years, sometime last September.
Q. Who has been caring for him?
A. I suppose she has.
By Mr. Spiers:

We object. He is going into the field of speculation.
By Mr. Hite:

No, I am showing he has been an invalid lying there for
eleven years and this woman had to take care of him.
By Mr. Spiers:
He said he supposed she did.
By the Court:
Yes, he said he supposed.

By Mr. Hite:

Q. What do you know of your own knowledge—^you live
there in the neighborhood?
A. I don't know of anybody else that would have done
so. Except he would get County funds.
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page 72 ] Q. Did he have any funds to employ a nurse or
anybody to take care of him?
A. No, sir.
Q. Does he have any other means of livelihood other
than the County support?
A. No, sir.

Q. Do you know how many children there are up there?
A. Three.

Q. Do you know their ages?
A. Not exactly. The oldest one belonged to Mrs. Cook
before they,were married. She is somewhere around—

Q. A^at is her name?
A.

Mollie.

Q. How old is Mollie?

A. SJjje is around 25 or 26. I cannot say exactly.
Q. Do you know her mental condition?
A. It is very poor.
Q. What do you mean by very poor?
A. She hasn't got any mind, she is kind of feeble mind
ed or whatever you might call it.
Q. You express it as being feeble minded. Is the girl
able to work and support herself or do anything?
A. Well, I wouldn't hardly think so.
Q. What is the next girl, what is her name?
A.

Minnie,

page 73 ] Q. How old is she?
A. I never even thought about it. She is around
14 or 15 years old, I guess.
Q. Were both those children living there with their
mother ?

A. Yes, sir.
Q. And the mother lived there with the two.children
and Fred, her husband?
A. Yes, sir.
Q. Is there another child in the family!
A. One boy.
Q. AWiat is his name ?
A. Edgar.
Q. How old is he?
A. It is hard to sav. He is somewhere around 16 or 17.
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I don*t know exactly about the ages of the children. .1 am
hardly ever around them.
Q. Did he live there with them?
A. Oh, he stays there and everywhere—^no certain place
to stay. You hardly ever see him.

Q. In bringing Mrs. Cook to the hospital, did she make
any statement as to how this thing.occurred?
A. No, sir, she didn't say anything to me.

Q. Did she indicate in any way that she knew who struck
her?

A. Yes, sir, she said who struck her.

page 74 ] By Mr. Apperson:
We object. We haven't denied it and there is no
reason to go into all that. It is just taking the time of the
Court. We admit our truck struck this lady.

By Mr. Hite:
All right.

Q. Did she tell you going to the hospital how she was
injured, how she was hurt?
By Mr. Apperson:
We object to any statement.

By Mr. Hite:
The woman could say how she was injured, how she was
hurt.

By Mr. Apperson:
I understood that was the point we were discussing be
fore lunch.

By the Court:
Objection sustained.
By Mr. Hite:
Did Your Honor rule that wo couldn't show the extent of

her injuries?

By the Court:
I ruled you couldn't go into the details of her injuries,
that that element could not enter into any recovery which
might be had.
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CROSS EXAMINATION

By Mr. Apperson:
Q. How far did you say you lived from the scene of ac
cident?
A. A little over a mile.

Q. Do you live on the hard road or off the hard road?
A. No, sir, I live on the hard road, on Route 8,
page 75 ] going towards Newport.
Q. You left home about 6:35. Did you look at
your watch as you left the house?
A. I generally look at a watch or clock one in the morn
ing when I leave home,to give me time to get to work.
Q. You remember looking and seeing it was 6:35?
A. Something like that. I don't know exactly.
Q. Then you went out and got your car ready and start
ed. You didn't have a very long distance to go. You said it
took you about five to seven minutes to get to the scene of
accident?

A. Probably about that, maybe a little more. I don't
know exactly.
Q. Then it was certainly close to quarter to seven when
you got there?
A. I would say it was between 15 and 10 minutes to
seven.

Q. It had begun to brighten up when you got there?
A. Yes, a little bit, of course.
Q. Naturally it would brighten up. That wms some little
while after the accident occurred?
A. I don't know.

Q. Mr. Crawford came out and told you that they had
had an accident?

A. Yes, sir.

page 76 ] Q. And it was a right fogg>' morning?
A. Yes, sir.
Q. How long did you stay there and talk to Mr. Craw
ford?

A. Not over three minutes at the very outside. As soon
as I found the woman hurt like she was, I left.

Q. At the time you got there the truck had stopped and
he had gotten the cushion out of the truck and had her sitting
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on the cushion over on the side of the road. The accident

happened long enough before that for all of that to have been
done?

A. That was where she was at.

Q. They were trying to minister to her and do what they
could for her, I take it?
A. Yes, sir.

Q. Then you volunteered to take her to the hospital?
A. Yes, sir.

Q. You have lived there fifteen years and you have
known the circumstances of the Cook family?
A. Yes, sir.

Q. I didn't understand what you said about the County
and Mr. Cook?

A. I said he got some county funds, the County gives
him something, I don't know what they give him. I don't
know anything about it.
Q. In other words, this family was getting family
page 77 ] assistance from Montgomery County?
A. Yes, sir, they got funds from the county.
Q. Do you know anything about what wages Mrs. Cook
was making?
A. I don't know.

Q. She was working on a Relief Project?
A. The sewing club—don't laiow what it is—^P. W. A.
or C. W. A., I don't know what.
Q. It is a Relief Project?
A. Something, I don't laiow what.

Q. What kind of car were you driving on this day?
A.
Q.
A.
Q.

1927 Hupmobile.
Have you had it since 1927?
No, sir, I swapped for it.
How long have you had it?

A. A little over three years.

By Mr. Hite:
Q. Mr. Slusser, do you know how many car tracks were
on the road that morning?

A. No, sir, I never paid attention.
Q. Did you notice anythjiig on the highway there near
the accident that morning?
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A. No, sir, I didn't notice anything at all there—any
thing in the road that I could see.
Q. You didn't see any other evidence of the wreck
page 78 ] there?

A. No, sir, I didn't, because I was only there long
enough to pick her up and leave with her.
Q. Was there any evidence to indicate which side of the
highway this thing occurred on?
A. No, sir, I couldn't say about that.
Witness stands aside,

page 79 ] P. D. OAKEY, Swoni for plaintiff.
DIRECT EXAMINATION

By Mr. Hite:
Q. You are the Undertaker at Blacksburg?
A. Yes, sir.

Q. Were you called to the scene of accident on the
Blacksburg road about three miles north of Blacksburg, the
last January 11th?
A, Yes, sir.
Q. Did you go out there?
A. Yes, sir.

Q. Whom did you find there?
A. Mr. Woody Crawford, and someone else with him,
I don't remember who.

Q. Did Mr. Crawford point out to you the place on the
road there where the accident occurred?

A. Yes, sir.

Q. Did he point out to you certain articles lying there
in the road?
A. We went back over the road and looked where the
different marks were.

Q. Was Mr. Crawford there with you?
A. Yes, sir.

Q. And pointed them out to you ?
A. Yes, sir. And Dr. Manges came out in a few minutes.
Q. Name the articles?
page 80 ] A. A lunch basket, and I don't remember whether

there was hat there or not. I didn't pay particular
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attention to tho^e things, but they were on the curve just the
other side of the Spickard place, a slight curve.
Q. Down the hill there?
A. Yes, sir.
'
Q. What is the nature of that road, up-grade or down
grade, or what?
A. The crown of the curve is on a slight crown of the
road, very slight.

Q. Where were those articles that Mr. Crawford pointed
out to you with reference to the road?
A. They were on the right hand side.
Q. Going which way?
A. Going towards Brushy Mountain.

Q. On the right hand side going towards Brushy Moun
tain?

A. Yes, sir.

Q. That would be on the east side of the road?
A. Yes, sir.

Q. And coming towards Blacksburg they would he on
which side?

A. On the left side of the road.

Q. That is where Mr. Crawford pointed out those ar
ticles were?

A. Yes, sir.

Q. Did you bury Mrs. Cook?
page 81 ] A. Yes, sir.
Q. Have you been paid for that?
A. No, sir.

Q. How much is your bill?
A. $175.00.

Q.
pened?
A.
Q.
A.

Were you acquainted with Mrs. Cook before this hap
Yes, sir, I knew her.

Do you know what she did for a livelihood?
She worked in the P. W. A. sewing room in Blacks

burg.

Q. Do you know how long she had been Avorking there?
A. Quite a little while. I douT know how long.
Q. Do you know what she earned?
A. No, sir, I do not.

Q. Do you know whether she had any other means of
support?
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A.

None that I know of.

Q. Do you know how many members were in her family?
A. The husband and son and two daughters.
Q. Do you know whether they have any means of sup
port?

A. The son is around 18 or 20 years old and the daught
ers, I don't think have any means of support,
page 82 ] Q. Do you know the condition of the daughters,
mental and physical condition?
A. I was out there one time and one of the daughters
was in bed sick. I understand she is not well. I believe that

is the older daughter.
Q. Do you moan well physically or mentally?
A. That was physical. She was sick. That was about a
year before that.
Q. You don't know anything about her mental con
dition?

A. No, sir, I never came in contact with her enough to
know about that

Q. Do you know anything about her husband's physical
condition?

A. Her husband is a helpless invalid.
Q. He has to be waited on all the time?
A. Yes, sir, he is unable to move hand or foot or head.
By Mr. Apperson:
It is understood that we save the point as to this line of
examination as to any witness of whom it may be asked, that
this line of examination is not an issue, this is not an issue, as
to the physical condition of the Cook family.
By the Court:
If you have not already done so, it can be put in the rec
ord now that you object to all that line of testimony.
page 83 ] By Mr. Apperson:
We want it understood, to this question and any
similar questions, on the ground I stated in chambers, I make
the objection and it is admitted on the grounds the Court stat
ed, and I want to except to all of it.
By the Court:
Yes, sir.

'
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CROSS EXAMINATION

By Mr. Spiers:

Q. How long have you been in the undertaking business
at Blacksburg?
A. Three years.
Q. How long have you known these people?

A. About two years or two and a half.
Q. How did you go to the scene of accident?
A. I went in the ambulance.

Q. And what time did you get the message and leave
your place of business to go to the scene of accident?
A. I couldn't tell you exactly now. It was about day—
just beginning to get light.
Q. Could you say whether it was around about seven
o'clock or not?

A. It was around 6:30 to 7 o'clock. It was beginning
to get light, but not—
Q. You had to keep your lights on on your vepage 84 ] hide to go, and it was a bad foggy morning, with
snow on the road?

A. Yes, sir, snow on the road, a skiff of snow.
Q. A slick road and when you got there sufficient time
had elapsed for these people to have gotten Mrs. Cook from
the road and put her on a cot or something?
A. She had been removed in a private car to the hos

pital when I got there.
Q. She had already gone?
A. Yes, sir.

Q. And it was obvious to you, as you took a general
view of the scene there, from the point where Mrs. Cook ap
parently had been struck, that the direction of the vehicle
which had struck her was in line with the other paths that had
been made by other vehicles, was it not?
A. Apparently they were driven in the path of other
vehicles.

Q. And from the indications there had been a veering
to the left, and then over to the right, just this side of the
point of impact?
A. Not at the point of impact, but after the impact there
had been a veering.
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Q. After the impact there had been a veering slightly to
the left, then to the right, which was a considerable distance
down the road?

page 85 ] A. I don't think it was to the left, I think it was
to the right the truck veered where it slipped and
Rlided in putting on brakes.

Q. In other words, the picture revealed to you, the lady
that had been in/jured had been removed?
A. Yes, sir.

Q. You were pointed out the point where the impact oc
curred and it was obvious to you from the point of impact
back towards Brushy Mountain that the car had taken the di
rection, being maintained in the tracks that previous vehicles
had made that day and from the point of impact the truck
had veered to the right to the point where the truck was then
parked?
A. Yes, sir.

Q. And the truck was parked on the right hand side?
A. Yes, sir, on the right side.
Q. I believe you made a statement that there was some
articles in the road when you got there?
A. Yes, sir, there were some articles, a lunch basket, etc.

Q. AYas that upon the hard surface of the highway?
A. It was hard to say just where the hard surface was
that day.

Q. It was covered up with snow and you couldn't really
tell unless you were walking or something, but as
page 86 ] far as a car was concerned it was difficult to tell
just where one stopped and the other began?
A. Yes, sir.
By Mr. Hite:

Q. Could you tell us which side of the road they were
on ?

A. These articles were on the east side of the road.

Q. And those were the articles Mr. Crawford pointed
out to you?
A

On the track on the east side of the road.

Q. He pointed them out to you?
A. WeT, we went back and he pointed them out to me.
Witness stands aside.
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page 87 ] DR. R. H. GRUBBS, Sworn for plaintiff.
DIRECT EXAMINATION

By Mr. Roop;

Q, I believe you are one of the staff physicians, at the
New Altamont Hospital?
A. Yes, sir.

Q, Do you recall whether you were there, connected with
this hospital on the 11th day of January, 1938?
A. Yes, sir, I remember this case.

Q. Were you there when Mrs. Myrtle Cook, of Blacksburg, was brought to the hospital that morning?
A. Yes, sir.

Q. Tell the jury there what condition she was in when
brought there?

A. She was brought in about 7:15 in the morning, in a

very severe state of shock, clothes all wet from having laid in
the snow. She was ordinarily out of her head, and she didn't
Imow time nor plnce. talking very flighty, but with no intelli

gence to it. Her blood pressure was down.
By the Court:
I think he is going too much into detail.
By Mr. Roop:

Q. Tell if you examined to see what caused her injury
and where it was?

By Mr. Spiers:
MTiat caused her death?

By Mr. Roop:

Q. You were the first person that examined her?
page 88 ] A. Yes, sir.
By Mr. Roop:
I think we are entitled to show to the jury whether she
had any injuries, bruises or cuts or lacerations, if so, on what
part of the body.
By the Court:
The action is not for injuries, but for her death.
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By Mr. Hoop:

Q. Do you know what caused her death ?
A. Yes, sir. She died of concussion of the brain. She
had two deep wounds over the left temple, fracture of both
thigh^ bones, which was—she really never did recover from

shock, but the thing that killed her, in our opinion, was the
concussion of the brain.

Q. Do you know whether there was any internal in
juries?
A. We could not make out because she never was in any
condition to examine her thoroughly, she never came out of
her state of shock thoroughly, we never could remove her to
the x-ray room. We did on admission, but just a few minutes,
but could not complete any other examinations until after her
death.

Q. Supposing she was struck by an automobile, did it
indicate she was hit a very hard, severe blow, or just a light
impact?
page 89 ] By Mr. Apperson:
We object to the question. We admit the truck
struck her.

By the Court;
I think the jury can determine that from this evidence.
By Mr. Roop:
Supposing the car came by and merely brushed her and
she fell down and kiFed herself. We are entitled to show the

severity of the blow that struck her. That indicates how the
man was driving.
By the Court:
The jury have heard what her injuries were and heard
how the man was driving.
By Mr. Roop:
Q. How long did she live after she was brought to the
hospital?
A. She died on the fifth day.
Q. What time on the fifth day?
A. 9:45 p. m., January 15th.
Q. Then she lacked a little less, lacked about nine hours
of living five full days?
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A. Yes, sir, that is right.
Q. Did she ever regain consciousness?
A. She never did.

Q. What is the amount of the hospital and physician and
surgeon and nurses biU there for taking care of her the five
days she was there?
page 90 ] By Mr. Spiers:
We object to this, but we may consider it later.
Let him put it in subject to our exception, whatever Your
Honor may rule on it later.
A. The total expenses—the total bill, including services
of the doctors, was $282.10.

By Mr. Roop:
Q. Has any of that been paid?

A. No, sir.
(NO CROSS EXAMINATION)
Witness stands aside.

By Mr. Hite:
We have a marriage certificate here showing William
Herman Cook and Mary Myrtle Caldwell were married, and
would like to introduce this, showing she was 23 years old on
February 27, 1917, making her at the time of her death 44

years old; her husband was 20 years old February 27, 1917,
making him 41 years of age.
By Mr. Apperson:
All right.

page 91 ] MISS ANITA WOOD, Sworn for plaintiff.
DIRECT EXAMINATION

By Mr. Hite:

Q. You have charge of the Walfare Agencies in this
County?
A. Yes, sir.

Q. Do you remember Mary Myrtle Caldwell Cook, the
ladv who was killed?
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A. Yes, sir.

Q. She had been working in Blacksbnrg on the W.P. A.
project?

A. Yes, sir, since July, 1935.
Q. Do you Imow what she was making, what her month
ly salary was?
A. $23.80 a month.

Q.
A.
Q.
A.

I believe she worked how many days a week?
Five days.
How many hours?
She earned 17cts. an hour. I don^t know just what

the hours were.

(NO CROSS EXAMINATION)
Witness stands aside.

PLAINTIFF RESTS IN CHIEF

page 92 ]

(IN CHAMBERS)

(Out of the presence of the jury)
By Mr. Spiers:
We now move the Court to strike out the plaintiff's evi

dence. In support of said motion we assign the following
specific grounds:

(1) There has been shown no primary negligence on the
part of the defendant in this action.
(2) Even though there may have been shown primary
negligence on the part of the defendant, as a matter of law,
the evidence establishes the existence of contributory negli

gence on the part of plaintiff's decedent, and
(3) That even assuming the existence of negligence on
the part of both parties, there can be no application of the
last clear chance doctrine in this case, because the burden

wouM be upon the plaintiff to establish by a preponderance
of credible testimony the existence of circumstances after the
beginning of the existence of negligence on the part of the
plaintiff's decedent herself, that the defendant was negligent
after that time and could have, after discovering the peril of
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the plaintiff's decedent, by the exercise of ordinary care, ex
tricated her from the danger which was self-invited. And

even assuming the presence of adequate proof to establish
some negligence on the part of the defendant, yet the evi
dence, as a matter of law, establishes a concurring
page 93 ] negligence, both of which contributed to the death
of the plaintiff's decedent.

By the Court:
I will overrule the motion.

By Mr. Spiers:
We except to the ruling of the Court on the grounds
stated.

(In Court room—^in the presence of the jury)

page 94 '] EVIDENCE INTRODUCED ON
BEHALF OF THE DEFENDANT

C. B. MALCOLM,Sworn for defendant.
DIRECT EXAMINATION

By Mr. Spiers:

Q. Please state your name, age, residence and occupa
tion?

A. C. B. Malcolm; 45; Roanoke, Virginia; Civil Engin
eer.

Q. I will ask you if you, as an engineer, went to the
scene of an accident and made a map of the road and ad

jacent territory thereto, with Mr. Apperson and myself last
week?

A. Yes, sir.

Q. Is this the map which you made of that country
there?

A. Yes, sir.

Q. I wish you would tell the jury first the width of the
hard surface of the road, the travelable portion as indicated
on that map?
A. The hard surface is 20 feet wide throughout the lim

its of the map, covering 700 feet of the road, with the excep-
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tion of one point about midway, measured 20.4 feet, the rest
measured 20 feet exactly.
Q. And you took a distance there of 700 feet?
A. Yes, sir.

Q. Was that taken, covering the portion of the high
way—

page 95 ] A. I beg your pardon, it is 888 feet. It is 7fOO
feet from the beginning of the curve.
Q. Was that map made to indicate the location of the
area in which the accident occurred?

A. Yes, sir.

Q. And the various points pointed out to you by Mr.
Woody Crawford there, the defendant in this action, as to
which you made certain measurements?
A. 'Yes, sir.
Q. You have the legend on here of property of Mrs.
Wyatt?
A. Yes, sir.
Q. This is the property just on the east side of the road
as a layman refers to it, showing the fence and enclosure
there, isn't it?
A. Yes, sir.

Q. Now I ask you if, from the beginning of that fence to
the end of it, there is a lane going into that property—^if your
map shows declivities on each side of the highway and if so,
what is the height on each side of that embankment?
A. The distance from the point mentioned, the north
end of the Wyatt property on the east side of the road to the
lane lying to the west of the silo, is 175 feet, and we have a
fill on either side which averages three feet high, vertical
height, on the east of the fill extending on the
page 96 ] west side, ends at a point approximately midway
where a slight bank is on the west side of the lane
leading to the silo.
Q. Do you mean that side also averages 3 feet?
A. Yes, sir, more or less. I have some cross-sections

showing the exact height of the shoulder on the east side as
well as the west. The shou'der on the east side will average 4
feet wide and on the west side it varies from five to six feet.

Q. Is that shoulder flush with the hard surface along
there?
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A. Yes, sir, especially on the east side, which has been
covered with loose gravel which from time to time have been
whipped over there by traffic.
Q. ils that practically flat, so there is a portion on which
pedestrians could walk that is practically flush with the pave
ment?

A. Yes, sir.

Q. Now, did Mr. Crawford indicate to you approximate
ly where he struck the lady,—where the lady was struck on
the road?

A.
Q.
A.
Q.

Yes, sir.
Did you make a measurement there?
Yes, sir.
At that point what was the width of the highway prop
er and what was the width of the respective shoulpage 97 ] der?
A. The highway was 20 feet wide at that point

noted on the map marked Cross Section No. 2, running from
''C" to ^'D", across the highway, the shoulder is 4 feet wide
on the east side and at that particular point there is a wider
shoulder on the west side, a clay dirt shoulder, and the shoul
der on the east side is a harder, more firm shoulder, with

gravels scattered over it.
Q. "What is the elevation of the road from a point indi
cated here as "E", beginning on the property of Mrs. Wyatt
which is enclosed and which is on the east side of the high

way as you come towards Blacfeburg?
A. Beginning at the curve which is evidenced on the
ground by a concrete monument on either side, the road has
a slight rise going towards Blacksburg for the first hundred
feet, .6 feet, 7% inches for 100 feet. Now the next hundred
feet runs level, the next hundred show it drops .3 feet, a little
over
inches, the next hundred feet takes you down to 400
feet, it drops .2 feet, from Station 1 to Station 2 runs level,
Station 2 to Station 3, it drops .3 feet the next hundred feet
.2 feet drop, the next one .7 feet, 8V2 inches, the next one .7
feet again.

inches.

Q. It indicates generally there is a drop or general
dovm-grade for a considerable distance before it starts back
towards Blacksburg?

A. Yes, sir. It is down-grade, the length of the map.
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page 98 ] By Mr. Hite:
Q. You mean there is no up-grade over here at

A. Yes, sir, it continues down-grade as far as the map is
drawn.

By Mr. Spiers:
Q. Over here is Mrs. Wyatt's property and here is Mrs.
Hodges' in that enclosure on the ground?
A. Yes, sir.
Q. Now you have prepared also a cross-section and I
wish you would explain to the jury that cross-section and
where it has application on this map?
A. The first cross-section marked on the plan as crosssection 1 is taken across the road about 400 feet from the end

of the curve back towards Blacksburg, that is shown as "A"
and ''B",''A" on the west and "B" to the east, that shows
on the west side "A" there is a little slight ditch and over on
the east side there is a fill of three feet.

Q. That is entirely off the bard surface on the shoulder?
A. Yes. sir, this is at station 4, which is 39 feet from the
point pointed out as the point of impact, and the four foot

shoulder on the east and that adjoining slopes beginning at the
end of the shoulder running down a vertical height of 3 feet.
Q. That declivity does not start until the end of the
shoulder of four feet has been set up?
page 99 ] A. That is right.
Q. Is that true over here too (indicating)I
A. Yes, sir.

Q. What does the red mark on >'pur cross-section indi
cate?

A. That is 20 feet, width of the hard surface. That ele
vation all the way there on this curve is five inches lower on
the west side than on the east. The next section ''C"to ''D"

taken as pointed out as point of impact, right across the road,
shows a fill on both sides. There is a little more on the east
side than on the west side.

Q. How far from the end of the hard surface on either
side does that declivity or embankment start?
A. Five feet shoulder on the east and six feet on the
west side.
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Q. Are both those shoulders, or were they on the day
you made this map, travelable, and practically flush with the
surface of the hard road bed?

A. Yes, sir.
Q. Explain your cross-section.

A. The next one, where they said the body was picked

up, opposite this fence, two feet north of it, three feet north of
the fence, there we have more fill. It increases on the east
side to a height of 4.8 vertical feet, four feet of the

page 100 ] shoulder, and over on the west they have a fill
there of practically four feet.

Q. Will you please file the map as part of your evidence?
A. Yes, sir.

(Said map is here filed, marked Exhibit Malcolm 1.)
Q. Will you also file the cross-section?
A. Yes, sir.

(Said cross-section is here filed, marked Exhibit
Malcolm 2.)

By Mr. Hite:

Q. For all practical purposes, just as a layman here,
not familiar with technical drawings, this is a fairly level

road, fairly level and fairly straight, isn't it?
A. It is not what you call excessive grade and not ex
cessive curve. It is 31/2 feet off 100 feet from the straight line
as you go.

Q. As far as an incline or decline to a motorist, it would
look like it was level there?

A. Yes, sir, it is not a bad grade.

Q. In other words, if you or I or anyone driving along
there would never notice the incline or decline, we would think
we were going on a level road?

A. I would notice it, I could look at it and tell there was
a slight grade going up here, but it is not a bad
page 101 ] grade at all.
Q. I wonder if you would even notice it?
A. Yes, sir.
Q. You say this accident happened right opposite here
(indicating) as far as they pointed out to you?
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A. Yes, sir.
Q. And that is where the body was found (indicating)?
A. Yes, sir.
Q. And naturally if she was carried some distance it
would have been back here some few feet, in this level or block
here or whatever you call it?
A. Yes, sir.
Q. Normally, today, how far could one see—^how far—

By Mr. Apperson:
We object to the question. It is misleading.
By the Court:
Objection sustained.
By Mr. Hite:

Q. Is there anything in the road here to keep a man
from seeing this point if he were at this point (indicating),
anything from here down to the end down there to keep you
from seeing?
By Mr. Apperson:
We object to the question on the same grounds, it is mis
leading.
page 102 ] By Mr. Hite:
I would like for the jury to see here on this map—

By Mr. Apperson:
We are willing to state in the record that you can see for
a long distance on a clear day with no mist and no fog.
By Mr. Hite:
All right.
By Mr. Apperson;
I don't want the jury to be misled by what you can see on
a clear day with no mist and no fog.
By Mr. Hite:
All right.
Witness stands aside.
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page 103 ] D. B. MANNONI,Sworn for defendant.
DIBEC TEXAMINATION

By Mr. Spiers:

Q. Please state your name, age, occupation and resi
dence?

A. D. B. Mannoni; 39 years old; Lieutenant State Police,
located at Christiansburg, Virginia.

Q. Were you called on the morning of this accident in
which Woody Crawford's truck had struck Mrs. Cook over
near Blacksburg?
A. Yes, sir.

Q. Did you go to the scene of accident?
A. Yes, sir.

Q. Did you see Woody Crawford?
A. Yes, sir.

Q. Where did you see him?
A. I met him just in the stop light as I was going t...
the scene of accident, in the town of Blacksburg.
Q. From what point did you go?
A. I picked him up there and went—

Q. Did you go from Christiansburg?
A. Yes, sir, I was called from the hospital first. They
got the message mixed up.
Q. You started from your home?
A. I started from the filling station here, I got gass
ed up.

Q. About what time did you leave here?

page 1|C<4 ] A. I don't exactly remember. It was some
where between nine and ten, possibly a little later,

maybe a little earlier. I don't exactly remember.
Q. Had you been out before that time?
A.
Q,
A.
Q.

Yes, sir, I had been to Shawsville.
What time did you go to Shawsville?
I imagine around eight o'clock.
Had you been out any time between five and eight

o'clock, on the road?

A. No, sir, I don't think so. I was out a little while be
fore eight that morning.
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Q. What was the condition of the road on the morning
you went—

By Mr. Hite:
We object. Are you asking him about Shawsville or the
general road?
By Mr. Spiers:
No, sir, as he went to Blacksburg, to the scene cf ac
cident1

By the Court:
He can ask him about the road to the scene of accident.

By Mr. Spiers:
Q. Was there anything on the road going towards
Blacksburg as you went towards the scene of accident?
page 105 ] Objection. Overruled.
A. There was about an inch and a half or two inches of

snow on the highway.
Q. Did you drive out to the scene of accident?
A. Yes, sir.

Q. Did you have Mr. Crawford with you?
A. Yes, sir.

Q. Did you investigate the scene of accident!
A. Yes, sir.

Q. Did you observe the conditions of the road at the
place were the accident occurred?
A. Yes, sir.

Q. What did you see there f
A. The road was very damp. I tried to establish the
point at which the accident occurred. Mr. Collins was there.
I didn't know Mr. Slusser was a witness at that time and

didn't say much to him. I did most of my talking to Mr.
Crawford. He pointed out to me about where he struck her
and where he thought she fell off the fender of the car.
Q. You saw the truck?
A. Yes, sir.
Q. Did you examine Mr. Crawford's truck?
A. Yes, sir.

Q. Please state to the jury whether it was mepage 106 ] chanically in good condition?
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A. I asked him was that his truck und he told

me it was. I told him to get in it and drive it out there to try
it out, and he could slide the wheels, indicating the brakes
were in good condition.

Q. You have been Lieutenant of Police how many years?
A. For 2 years.

Q. How long have you been connected with the State
Force in other capacities?
A. 11 years.

Q. Have you ever been called to investigate accidents
and go to the scene of wrecks?
A. Yes, sir.

Q. On the morning you went to this place, tell the jury
whether, taking into consideration the condition of the road
as you found it there, whether it would have been possible for
anybody with an automobile or truck in mechanically good
condition as this one was, with the brakes it had on this ve
hicle at the time you inspected it, to have stopped that truck
in any distance "of 25 or 30 feet?
By Mr. Hite;

We object to the question. He wasn't there. He didn't

go there until 10 o'clock the next morning, he didn't see the
surrounding circumstances, the snow had melted,

page 107 ] he didn't even examine the truck, just had him
drive it off.

A. I had him drive it approximately 20 miles an hour

and apply the brakes, that is our testing speed.
By Mr. Hite:
We object to the question.
By the Court:

You will have to qualify him as an expert to ask hypotheti
cal questions.

By Mr. Spiers:
I will admit he is an expert.

By the Court:
Do these gentlemen admit it?
By Mr. Spiers:

I think they would if they represented the defendant.
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Q. Have you in the course of your training and in the
course of your employment by the State Motor Vehicles De
partment given instructions to officers of the State Highway
force as well as to prospects with reference to determining the
distance in which people can stop automobiles with proper
brakes?

By Mr. Hite:

We object. He has to show the circumstances and con
ditions under which he gave those.

By the Court:

Are you admitting he is an expert?
By Mr. Hite:
No, sir.

By the Court:

Then he must ask him questions to qualify him.

page 108 ] By Mr. Spiers:
Q. Is that part of the training you give to new
officers?

A. Yes, sir.

. .

. •

.

Q. How many years have you been assisting in qualify
ing new officers?

A. I have been instructing the State police crew for six
years.

Q. In the course of your studies and training have you
made tests to show^ the relative distances cars properly braked
would travel after having the brake applied?
A. We work out schedules, taking two wheel braxes,

four wheel, with different road surface, concrete, and where
one or two w^hee^s will be on gravel, we have made tests with
different types of brakes and different road surface and com
piled these, and each officer has one.
By,Mr. Hite:

Q. Did you ever make those with snow an inch and a
half on the ground?

A. No, I made it in rainy weather, after a hard rain,
you might say, but I never made it with snow.
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By Mr. Spiers:

»

Q. It would take further to stop them in snow ordinarily
than rain?

page 109 ] By Mr. Hite:
We object. That is improper when he never made
one.

By the Court:
I think he ought to know whether it is harder to stop one
in snow.

By Mr. Spiers:
Q. In view of your experience and training and tests
that have been made by you individually and in conjimction
with the Motor Vehicle Department of this State, are you pre
pared to say, taking into consideration the condition of the
road on this morning, the time you visited there, and taking
into consideration the braldng equipment on the truck involv
ed in the accident, how far that truck would travel after the
driver of it was first notified of the presence of a person on
the highway before it could be stopped?
By Mr.Hite:

We object to the question, because he has not qualified
as an expert on stopping cars in snowy weather. He said he
never made any tests or trials in snow, he said he didn't know
anything about snow, that he had never tried it out, and he

hasn't qualified as an expert on ordinary road surfaces under
ordinary conditions.
By the Court:

Do you contend he could stop in a shorter distance on
snow than ordinary road surfaces?

page 110 ] By Mr. Hite:
If he had on chains he might.

By the Court:
There is no evidence that he had them on is there. Did
he?

Bj Mr. Spiers:
He did not.
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By Mr. Hite:
He should have, on a snowy day.
By the Court:
Answer the question. The jury can ascertain from that

the distance he cou'd have stopped out there on that snowy
day.
A. I think I testified at the inquest the way it was point
ed out to me where he first.saw Mrs. Cook, was something like
maybe 15 or 20 feet. It would ordinarily not take over a sec
ond, that is about the longest for his mental reaction to the
time he applied his brakes.
Q. You would travel then about how far before the mes
sage was flashed to the brain and he actually applied the
brakes?

A. I think he stopped in about 15 or 20 feet. And I
doubt if I could have stopped in less than 20 feet on that day
when I got there. I don't know what happened when he was
there. There had been snow on the ground.
Q. The car would travel about 20 feet from the time the
person was first seen before you appHed your brakes, then
you applied your brakes and the car would travel an addition
al distance ?

A. That is right. The whole thing was about 15 to 20
feet. I just stepped it off. I didn't measure it accurately
with a tape measure,
page 111'] Q. Do I understand you correctly—let us see.
Let us see if we understand each other, and the
jury does, too. Your statement was that if "A" was driving
a truck and "B" was in the road that from the time that"A"

saw ''B"it would take about a second for that message to go
to the brain, before he would start operating the stop?
A. Yes, sir.

Q. So if he was traveling 20 miles per hour it would take
that second before those brakes started to be applied, and he
would have travelled approximately 20 feet?
A. I don't know just how far.

Q. May I show you, because I have it really worked out
and was wondering whether we couldn't figure it up in a
minute. 20 miles per hour, he travelled how many feet per
second—20, isn't it?
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A. I don't know. I would have to look at the chart.

Q. I ask you, if he was going 20 miles per hour, figured
out is 29 1/3 feet per second, approximately!
A. Approximately.
Q. Then after he does that and then applies the brakes,
how quickly then could he stop after applying the brakes, in
15 or 20 feet!

A. It would be just about the same distance,
page 112 ] very little difference.
Q. In other words it would run around 45 feet
from the moment he first saw a person until he really "stopped
after applying the brakes!
A. Yes, sir.
Q. Did you see the blood spot in the road!
A. Yes, sir, I asked Mr. Crawford to show me where the
accident happened. There was a piece of brown glass laying
there and I asked him if that come out of his fog light and he
said no, that was a bottle she had some medicine in in her
lunch basket, and up the highway something about 20 feet was
this blood spot. He told me that was where she fell off the
fender, and he struck her where these parts of lunch and piece
of brown glass was, approximately in the center of the road,
and about 20 paces up the road there was this blood spot in
the center of the road, approximately.

Q. At that time the snow plow had not been along!
A. No, sir. I don't know whether it came at all.
Q. There was something like two inches of snow?
A. Something like that.

Q. Were there so'id and ample shoulders on each side
of the road there?

A. As well as I remember there was anywhere from 31^
to 4 feet shoulders on each side. I think they were pretty
substantial. I don't remember whether they were rock or
clay.

page 113 ] Q. You found nothing in your inspection as a
member of the State Motor Vehicle force to indi

cate any imperfection or defects in the equipment Mr. Craw
ford was using, did you?
A. Not at the time I got there. Everything seemed to

be all right. The brakes were in good shape. Of course, the
headlight was broken.
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CROSS EXAMINATION

By Mr. Hite:
Q. You didn't examine the truck yourself, you just had
him start and stop the truck?
A. No, sir, we usually at points of accident have the driv

er to drive at 20 miles an hour, then when we give the si^al
for him to apply his brakes, and he applies them, and if"the
brakes show not very good, we will get in and make a test,
thinking perhaps he didn't quite understand it.
Q. You didn't get in and make a test yourself?
A. No, sir, I just told Mr. Crawford to get in the truck
and stop it.
Q. This is the first time you ever made a test in an inch
and a half or two inches of snow?

A. Yes, sir, I don't remember making any.
Q. This is the first test you ever made on this road?
A. Yes, sir, I think so.
page 114 ] Q. You arrived there about 10 o'clock?
A. Yes, sir, something like that.
Q. A good many cars had gone through there?
A. I think so, quite a few of them.
Q. There was nothing to block them off from going
through?
A. No, sir.
Q. They were coming and going, both ways?
A. Yes, sir.
Q. When you got there you talked it over with Mr.
Crawford and he told you where it happened, pointed out
where it did occur and pointed out the articles that belonged
to Mrs. Cook?

A. Yes, sir.
Q. All the information you have in this case is what Mr.
Crawford toM you?
A. All I could find out was from asking him questions,
he was the only one there at the time, and I just took these
measurements from the place he said he struck her to where
he said she fell off.

Q. And that was about how far?
A. Something like 20 paces up the road.
Q. That would be about 60 feet?
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A. Something like that.

Q. Anywhere from 45 to 60 feet he actually carried the
body on the fender?
A. Something like that,

page 115 ] Q. The articles you saw there were up near the
center of the road, on the left hand side facing
Blacksburg?

A. They probably were a little to the left of the center
facing Blacksburg, the lunch basket and bottle.
Q. You didnT see the hat?
A. I think there was one lying over on the side of the
road. I donT know who put it there.

Q. You just saw the blood spot and lunch basket and
bottle near the center of the road, but to the left?
A. Slightly to the left.

Q. You couldn't find anything there except what Mr.
Crawford pointed out to you as to where the body was actual
ly struck?
A. No, sir.

Q. You just found the place where it fell off there in the
road?

A. Yes, sir, and made this blood spot.
Witness stands aside.

page 116 ] M. C. SLUSSER—Sworn for defendant.
DIRECT EXAMINATION

By Mr. Apperson:
Q. VTiere do you live ?
A. About a mile and a half north of Blacksburg.

Q. You live near what is known as Slusser's mines, you
own them ?

A. About half way, between the town and the mines, on
State Route No. 8.

Q. How far do you live from Woody Crawford?
A. About 2V2 or 3 miles.

Q. How far do you live from where Mrs. Cook lived?
A. About 2% miles.

Q. Did you go by the scene of this accident in question
in this case on the morning of January 11th?
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A. I went over to it.

Q. How long after it happened did you go over there?
A. It was probably half an hour. I am not just sure, I
am not sure about the exact length of time that passed.
Q. Did you go over in your car?
A. Yes, sir.
Q. Anybody with you?
A. I think I was by myself, I don't recall anybody in the
car with me.

page 117 ] Q. How did you happen to go over there, did
you hear of the accident, or how?

A. They came to my house to phone for the ambulance,
etc., a few minutes after it happened.
Q. How far do you live from the place of accident?
A. Less than half a mile.

Q. You went right on to it?

A. No, my son-in-law went on. I went a little later.
Q. About what time was it when you got there. That
would make it, I guess, close to seven o'clock. The evidence
in the case is it happened about 6:30.
A. I am not sure just exactly. I think I got there prob
ably a half or three-quarters of an hour after the accident
happened.
Q. Who is your son-in-law you spoke of?
A.

Carl Deamer.

Q. What was the condition of that road when you went
up there whether it was slick, dry or rough?
A. There was a small snow on the ground and the roads
were very slick.
Q. What time did you get up that morning?
A.

About five o'clock.

Q. You had been out before you went to the scene of
accident?

A. Yes, sir.

page 118 ] Q. Wliat was the condition of the weather that
morning with reference to whether it was foggy
or misty?
A. It was very foggy that morning, especially in spots.
At my house it was very foggy.
Q. You have lived on that road and travelled it a great
many times?
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A. Yes, sir.
Q. Do you know' the situation there as to that road
way, the part where this accident occurred, with reference to
fog, when there is a fog in the country, does it congregate or
accumulate there?

A. It often does, it looks like fog does congregate and
gather there and stands there»
Q." Is that true wliere this accident occurred?
A. Yes, sir.

Q.' Did you have any difficulty in seeing when you went
up there?

A. My remembrance is certain spots in the road you did
have difficulty in seeing; other spots it would clear up.

(^. ■ That was after daylight?

A. Yes, sir, I am pretty sure it was daylight.
Q. The road was very slick, you say?
Yes, sir, very slick.

"Q, Do you remember anything happening to your car go
ing up there?

page 119 ] A. No, sir, I don't.
Q. Didn't you testify in an investigation made
of this occurrence some month or so after the collision?
A. Yes, sir, I did.

Q. I will ask you if you were asked this question, on page
7, and did you make this answer:
''Q. Did you see or know of any demonstrations made on
the highway subsequent to that accident by others to test out
the slickness of the road?

"A. I went on the road in my car, and you couldn't put

your brakes on without going to one side or the other. I tried
it and had to take the brake off to keep from slipping out of
the~~ road."

Since I refreshed your memory,do you recall that?
A. I remember that was the condition that morning, you

couldn't put the brake on at all without slipping sideways.
Q. That was your testimony you gave on that morning,
was it?

A. I suppose it was.
By Mr. Eeop:
Q. Did you have any chains on yoUr car when you were
doing this slipping?
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A. I don't think so.

Q. When you put on your brakes your car would
page 120 ] go first one direction, then another?
A. Sideways, one way or another.
Q. Then it was really dangerous to put the brakes on if
you didn't have chains on?
A. It is dangerous to put the brakes on any time sudden
ly when the road is slick.
Q. And the road was slick then?
A. Yes, sir.
Q. How far does Mr. Crawford live from that place
where this accident occurred?

A. He lives a couple miles from there, but he wasn't
coming from his home at the time it happened.
Q. How often does he travel over that road where the
accident happened?
A. I don't know.

Q. How long has he been living where he now lives?
A. He has lived there all his life, as far as I know.

Q. Do you know whether he travels that road often from
the Spickard place to where the roads intersect at your coal
mine or that intersection?
A. I don't know.

Q. How often did Mrs. Cook travel that road|
A. I think almost every day. She worked in
page 121 ] Blacksburg and walked backwards and forwards
to her work.

Q. She walked about four miles each way, didn't she?
A. It must have been about that far.

Q. Did she pass about the same time that morning as she
did most every morning?
A. I Suppose so. She had to get there at a certain hour,
so she had to start early enough to get to work.
Q. That was generally known in that neighborhood that
she had,to go about that time every morning?
A. I suppose so. Eveiwbody knew she had to walk to
work.

Q. How much fog was up there when you got there that
morning?
A. I can't recaU. I cannot say.
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Q. Did you have your lights on on your car when you
drove up—■you drove out in your car, didn^t you?
A. Yes, sir. Idon't know whetherIhad my lights on or
not.

Q. From what direction did you come to the point? •
A. From my honse to the point would have been travel
ing north or northeast.
Q. Did you come around the back road to the

page 122 ] Spickard place and down that way?
A. No, sir.

Q. If you didn't travel that direction you must have
travelled south to get there—^where did you come into the
road?

A. Ilive between the place where this accident happen
ed and Blacksburg.

Q. You do not live at your father's place?
A. No, sir.
Q. Did you drive beyond the place of accident that morn
ing?

A. Oh, yes, sir, on to the mines.

Q. Along from that accident, how far could you see a
person ahead of you at the time you came along?
By Mr. Spiers:
We object to the question. It is a question of time.
By Mr. Hite:
He said it was about three-quarters of an hour after the
accident.

By Mr. Spiers:
It was time for it to get daylight.
By the Court:
Go ahead.

A. Iam not sure whetherIwent on to the mines or went
home first.

By Mr. Boop:
Q. You did go to the mines?

page 123 ] A. Yes, sir, that morning.
Q. In driving along from the Spickard place to
the mines, which side of the road did you drive your car on?
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Objection.

Q. Did you drive in the center of the road or to the right
of the center?

Objection. Sustained.

Q. Do you know how other people had been driving that
morning, whether they had been driving in the center or to the
right of the center?
Objection. Sustained.
By Mr. Roop:

I am only asking because they brought that matter out
themselves.

By Mr. Spiers:
We have not brought out anything of the kind. The only
evidence of that kind was introduced by Mr. Collins, their own
witness, that there were two tracks in the road made by pre
vious cars.

By Mr. Roop:
That was brought out on your cross-examination.

Q. Do you know how Mr. Crawford travelled that morn
ing. It is stated he travelled north over that road and back—
By Mr. Spiers:
Q. Did you see him drive that morning?
page 124 ] A. T did not.
By Mr. Spiers:
Then I submit he cannot answer the question. That is
absolutely improper.

By the Court:
Yes.

Witness stands aside.
K. 0. DEAMER.—Sworn for defendant.
DIRECT EXAMINATION

JBy Mr. Spiers:
Q. You are the son-in-law of Mr. Slusser?
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A. Yes, sir.

Q. Where do you live?
A. With Mr. Slusser.

Q. According to his testimony, that is between Blacksburg and the point of this accident that occurred in January
of this year?
A. Yes, sir.

Q. Do you recall what time you were up that morning,
first?

A. Somewhere between 6:30 and 20 minutes to

page 125 ] seven.

Q. And is there any way you can tell us why and
how you fix that time?
A. Because that is my usual time to get out of bed.

Q. After you got up did you receive a message as to an
accident from anybody?

A. Well, I got it. I come down and answered the door,
there was someone rapping at the door.

Q. Was there information given you that there had been
an accident up the road?
A. Yes, sir.

Q. After you got that information did you go to the
place of accident?
A. Yes, sir.

Q. How did you go?
A. In my car.

Q. What kind of car?
A. Chevrolet, 1936.
Q. Coach ?
A. Yes, sir coach.

Q. About what time do you estimate you left home?
A. About 10 or 15 minutes after he arrived, which would
make it about quarter or ten minutes to seven,

page 126 ] Q. And you went immediately to the scene of
accident?

A. Yes, sir.

Q. What was the condition of the road that morning?
A. Very s'ick.

Q. Did you have difficulty in getting into the main high
way or on the main highway?
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A. I had to try three times to get off the old Newport
road on to the State road.

Q. The old Newport road is a hard surface road?
A.
Q.
A.
Q.

Yes, sir.
Did you have good tires!
Yes, sir, new.
What were they!

A.

Atlas.

Q. What was the condition of the air, the atmosphere—
was it raining, snowing or foggy?
A. Well, it was snowy.
By Mr. Roop:
What time was this?

By Mr. Spiers.
He didn't say definitely. He says he figures it was
around 5 or 10 minutes to seven. He testifies he went up by
himself. He got a message between 6 rSO and 20 minutes to
seven. After getting that message, within 10 or 15 minutes, he
went to the scene of accident.

Q. You went by yourself?
page 127 ] A. Yes, sir.
Q. Was there a snow on the road?
A. Yes, sir, anywhere from an inch and a half to two
inches.

Q. Any fog in the air?
A. Yes, sir.
Q. How dense was the fog?

A. I can explain it more fully by going into detail. It
was kind of patchy you might say. As I left the house it was
very foggy to the top of the hill. On the top of the hill was
clear until you get to the Evans home; from there on it was
very foggy.
Q. You knOw where the road intersects the road that
comes down to the Prank Slusser home and intersects Route

8 between that intersection and the point where this accident
occurred, tell the jury the condition of the fog in that area,
whether it was dense?

A. It was dense enough that I couldn't see Mr. Craw

ford's truck parked on the side of the road soon enough to
stop and I was only traveling about 20 miles an hour, and I
had to go past his truck before T stopped.
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Q. Did you have lights on on your cart
A. Yes, sir.

Q. 1 would like to ask you, after you did observe

page 128 ] the presence of that truck which was Crawford's,
if you made any effort to stop at it?
A. Yes, sir, I tried to stop but I couldn't. It took me
anywhere from 20 to 30 feet to stop.
Q. Did your car skid?
A. Yes, sir, all the way.
Q. Was your car in good mechanical condition?
A. Perfect.

Q. It was a considerably lighter vehicle from what Mr.
Crawford was operating?
A. Yes, sir.

Q. Can you tell this jury, at the point of the accident,
at the time you arrived there, whether it would have been dif
ficult or easy to discern any body, particularly a human be
ing, beyond a space of 25 or 80 or 35 feet?
By Mr. Hite:
AVe object. He got there anywhere from half an hour to
three-quarters of an hour later. The conditions of the road
had changed some, the atmospheric conditions had changed.
He wasn't there at the time of the accident, and what he could
see later is not pertinent to this case, because Mr. Crawford
may have seen different.

By Mr. Spiers:
The argument of the gentleman is conclusive of the ques
tion. He has nothing to complain of, if the air was clearing,
if he got there 15 or 20 minutes after the accident

page 129 ] and he could not see more than 20 feet away, it
argues that the fog would have been denser and
an object less easily discernible.

By the Court:
Objection sustained.
By Mr. Spiers:
We except.
I want his answer in the record.
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By Mr. Hite:
We object to the answer in the record. He must do that
put of the hearing of the jury.
By Mr. Spiers:
Of Course, we expected to do that.

Q. Any how, when you got there, at that time, when you
were looking for Mr. Crawford's truck that had been involv
ed in the accident, you had passed the truck before you could
see it?

By Mr. Hite;
We object to the question as leading.
By Mr. Spiers:
Q. How close did you get to the Crawford truck before
you could discern it in the road when you got there right af
ter this accident?

A. I got within about 20 feet of what was the truck be
fore I could see it.

Q. Were your lights burning at the time?
A. Yes, sir.
Q. Did you pass the truck then before you could stop?
Objection as leading.
A. Yes, sir.
page 13|0 ] Q. Did you stop your car before you passed the
truck?

By Mr. Hite:
We object to the question. It is leading.
By Mr. Spiers:
How can 1 ask the question then?

By the Court:
Say '.'what did you do after you saw this truck"?
By Mr. Spiers:
Q. What did you do after you saw this truck?
A. As soon as I saw the lights I put on the brakes to
stop, and slid, I should judge, 15 or 20 feet past the truck be
fore I stopped. I turned right into a little driveway behind
the truck.
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Q. You are familiar with that road generally, are you
not?

A. Absolutely. I drive it 15 or 20 times a day.

Q. It has a sort of depression in that road between the
point of the cross-way to Mrs. Wyatt's and that intersection,
does it not?

A; ■ There where the rock road joins the State road from
the road that goes to Brushy Mountain, it does.
Q/ Is it true or'not that fog does congregate in that sec
tion there, that depression, worse than at other point along the
road?

page 131 ] A. It collects in that depression, yes, sir.
CROSS EXAMINATION

By Mr. Roop ;
Q. Had you eaten breakfast when you left home?
A. No, sir.

Q. Did you go any further than the place of accident?
A. No, sir.

Q. AVere there any other persons there when you got
there?

A. The only person was Woody Crawford and some in
dividual, I donT remember who.
Q. Did you see Mrs. Cook?
A. She had already been removed.
Q. Did you meet her between your home and the place
of accident?

A. I couldnT say. I had no way of knowing.
Q. Was the road slick between your place and the point
of accident.

A. Very slick.
Q. Did you use your brakes down there?
A. Yes, sir, I used brakes above the house about 150 or
100 yards up tliere ?
Q. How did it work ?
page 132 ] A. Good.
Q. Did your car slide any then?
A. A little, yes, sir. I was in low, and they didn't have
to slide much.
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Q. How were you traveling—^in what gear—^when you
got to Mr. Crawford?
A. High, traveling at about 15 miles an hour.

Q. In putting the brakes on on a slick road when in high
gear, is that calcu'ated to make your car go further than ordi
nary if you were putting your brakes on with a dry road?
A. If you are in low you automatically have your motor
to help slow you down, and during high gear your compres
sion isn't as great.
Q. You put your brakes on down there and you slipped
or slid on, and you were in high?
A. Yes, sir.
Q. Did you go further than you would have gone if you
put your brakes on if it had been dry?
:. -

-

r

Objection.

Q. YTiicli way would you have gone further, putting your
brakes on on a dry road, going the same speed, on a dry road,
or on this slick, icy road?
By Mr. Spiers:

We object to the question. It calls for the opinion of the
witness.

page 133 ] By the Court:
You may ask him a hypothetical question about
that.

By Mr. Spiers:
They will have to quaHfy him.
By Mr. Eoop:
Q. At the same speed, both in high gear, on the same
road, or with ice and snow, like that morning?
A. You would stop quicker if dry, of course.
Q. Then putting on brakes with ice on the road there is
calculated to make your car go further, don't it?
A. Not necessarilj''.

Q. If going down-grade and put on brakes, you are not
going to stop any ways soon, are you, unless you have chains
on—^in high gear, I mean—agoing 15 or 20 miles an hour and
you put on brakes, you are going a great deal further than if
on a dry road ?
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A. Absolutely.

Q. Can't you stop or slow down your speed better by not
putting on brakes?
A.

No.

Q. Isn't it dangerous to put on brakes?
By the Court:
Are you charging negligence because he put the brakes on?
By Mr. Eoop:
I don't know whether he was negligent or not. I am just

asking which was prudent. This man was going the opposite
direction from the defendant.

page 134 ] Q. Where was the truck stopped?
A. On the right hand side of the road coming to
wards Blacksburg.

Q. You were going the other direction?
A. Yes, sir.

Q. And you were on the other side of the road ?
A. Yes, sir.
Q. And the truck was over on your left, off the hard
surface?

A. Yes, sir.

Q. So it was not in your line of vision or observation at
all?

A. Yes, sir, it was, because the road was angling, and

you couldn't help but see it.
Q. Was that what you were looking for, the truck?
A. Yes, sir, they told me where it was and what hap
pened. VHiy wouldn't I be looking for it?
Q. You were also looking ahead on the road, too?
A. Yes, sir.

Q. More than for the truck?
A. No, sir.

Q. You had to be very careful that morning?
A. Yes, sir, it was very slick.

Q. You couldn't look from one side to the other, and
didn't see the truck until you got right on it?
A. It was dark enough so you didn't have to

page 135 ] look from one side to the other, you had to look
where you were going.
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Q. As a matter of fact it was foggy and you had to look
to see where you were going and didn't see the truck until you
got right on it?

A. I couldn't see it for the fog.
Witness stands aside.

By Mr. Spiers:

If Your Honor please, we have several more witnesses,
hut it is not necessary to use them all because some of the tes
timony is purely cumulative. There is a Mrs. Effinger here

and I didn't want to excuse her without the Court's permis
sion. We told her we would excuse her if agreeable to the
Court and counsel on the other side.

By the Court:
That is all right.

By Mr. Hite:
Yes.

-

page 136 ] W. E. THORNHILL, Sworn for defendant.

By Mr. Spiers:

Q. On January 11, 1938, where were you working?
A.
Q.
A.
Q.
A.

At Mrs. Wyatt's.
That is right next to this road, I believe?
Yes, sir.
Were you out early that morning?
I was going to milk about 5 or 5:30. I never noticed
the time, but that is about the time we generally milk, about
the break of day.
Q. Did you hear anything about the accident, did any
body come to the house?
A. Mr. Crawford hollered to the house, and wanted the
boy to call for a doctor or an ambulance and said he hit some
body in the road, he couldn't tell who it was exactly.
Q. Were you staying at the house there, the old house ?
A.

The old house.

Q. Were you standing in the space where you keep your
horses once in a while?

A. Yes, sir.

118

Supreme Court of Appeals of Virginia
TF. E. Thornhill

Q. "Were you going from that point to another part of
the farm where the cows are kept?

A. From the house to the dairy barn, a right smart dis
tance from the house,

page 137 ] Q. You have to cross the highway in doing that?
A. Yes, sir.

Q. At what point do you cross the highway, is it further
towards Brushy Mountain from the intersection of the old
road and the new ?

A. It is further down, yes, sii\

Q. You practically go about half way between that old
road and where the accident occurred, where there is a sink in
the road?

A. Yes, sir, there is a low place, a pond there on one side
and water drains on the other side, hut it is a low place.

Q. At the time Mr. Crawford called to you and asked for
assistance, please state the condition of the weather?
A. There was snow on the ground, looked to he about
2 or 2^/2 inches deep, and a heavy fog. I went down to help
him where the lady was, and I helped him set her on a truck
cushion—^he was driving a truck—and Mr. Albert Slusser
came along and he took her to the hospital. There was snow
on the ground and a heavy fog, you couldn't tell there was any

thing laying there until you got right on them. I went out the
gate and I couldn't tell there was anything laying there until
I got to her. I didn't stay long there,I went on and milked.
Q. Did you help to put the lady on the cushion
page 138 ] from his truck?
A. Yes, sir.
Q. Was it difficult to see lights in the road at that time?
A, You could have seen lights, hut it was real dark from
the fog, it made it dark.
Q. Is that a place in which fog does accumulate right
heavily, if there is a fog?
Objection. Overruled.

A. Yes, sir. There is a low place down through that
section where the fog settles. You can go there early in the

morning and see a fog settle in that section. I stayed there
about a year with that family.
Q. Had you had your breakfast?
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A. No, sir.
Q. You ate your breakfast after the accident?
A. Yes, sir.
NO CEOSS EXAMINATION
Witness stands aside.

page 139 ] WOODY ORAWFOED—^Defendant, Sworn.
DIRECT EXAMINATION

By Mr. Apperson:

Q. ^ou are Woody Crawford, the defendant in this case?
A. Yes, sir.
Q. How old are you?
A. Thirty-one.

Q. Where do you live?
A. About four miles out of Blacksburg.

Q. How long have you lived there ?
A. All my life.
Q. What is your business?

A. Farming and picking up a little truck work when I
can get it to do.

Q. What kind of hauling do you generally do, just gen
eral hauling?

A. Yes, sir, just general hauling.

Q. Now the evidence in this case is that this accident
occurred on January 11th. Were you driving that truck that
morning?
A. Yes, sir.
Q. What kind of truck was it?
A. 1934 Chevrolet truck.

Q. Testimony has already been adduced here to the ef
fect that the brakes were in good condition. Is that correct?
A. Yes, sir.

page 140 ] Q. l\Tiat about your lights?
A. They were in good shape.
Q. Where were you going that morning?
A. I left home and started to Oteys Mines to haul coal.
Q. Where is your home in reference to the scene of this
accident. I show you a map showing the general location
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there. Here is the cross-lane that goes into the Wyatt place.
You live whereabouts,in connection with the scene of accident?
A. Now up here is a road leading to the right before you
go to Pearisburg.
Q. You mean south of where this lane is shown on the
map there is a road you take to go over to that main highway?
A. No, sir. Is this the lane to the dairy barn?
Q. Yes, sir.
A. The road I take is above there, between the scene of
accident and Blacksburg.
Q. Did you come out at that road that morning?
A. Yes, sir.
Q. What did you do when you got to the road?
A. I looked for a fellow named Collins, he was supposed
to meet me there.

Q. Did you find Collins?
A. No, sir, I didn't see him.
page 141 ] Q. Tell where you went, etc.?
A. Collins, he was supposed to meet me there

that morning, to work on the truck I drove, and Collins' home
was up Coal Bank Hollow, and I went up there and blew the
horn and didn't get any reply, so I turned around and start
ed back towards Blacksburg, and I come up—after leaving
there I met a little girl going back down the road—
Q. You are a little ahead. Now you turned and started
towards Collins' home?

A. Yes, sir.

Q. Now as you went along that road there did you sec
anybody?
A. Yes, sir.

Q. Then you were going towards Pearisburg?
A. Yes, sir.

Q. Now after you got on out beyond where this accident
finally occurred, did you see anybody there?
A. Yes, sir.
Q. mo?
A. I taken it to be Mrs. Cook and her daughter.

Q. VHiich side of the road were they on at that time?
A. I was going northward, towards Pearisburg and they
were meeting me on the left going up.
Q. "Where were they!
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page 142 ] A. On the edge of the road.
Q. Did you recognize them?
A. Yes sir.

Q. How could you recognize them on that occasion?
A. This little torch or light they were carrying, was the
first thing I noticed, then I looked out the side glass and tak
en for granted it was them. I had seen the woman on the road
lots of times.

Q. You went on to the Collins home. What did you do
there?
A.

Turned around.

Q. Did you see Collins then ?
A.
Q.
A.
Q.
A.

No, sir.
You hadn't seen him anywhere on the road?
No, sir.
Then you started back?
Yes, sir.
Q. Then did you pass anybody before you got down to

the scene of accident?

A. Yes, sir.
Q. Who?
A. I taken it to be Mollie Cook.

Q. Did she have the light then?
A. Yes, sir.
Q. Was Mrs. Cook with her?
A. No, sir.
page 143 ] Q. Now what was the condition of the surface
of the road when you went on out the road there to
see Mr. Collins and came hack?

A. It was very foggy and there was a snow on the
ground.
Q. Where did you drive in the road on that occasion, on
the right or left hand side, or about where?
A. Going out or coming back?
Q. Coming back.
A. I was as near as I could judge from the distance of
the road that I was trying to hold the left side of my truck as
near the center of the road as I could judge.

Q. Why did you do that, tell the jury why?
A. I saw this Mrs. Cook down there and the thought
popped in my mind when T met this girl going back down the
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road tliat Mrs. Cook is on the road some where or another,
and she will be on one side or the other, I didn't know which

side I would find her on, and I would stay in the center, so as

to give her room on either side. I was going very slowly, at a
very slow speed, about 20 or 25 miles an hour. I never looked
at the speed at all, I was driving very careful and watching
ahead. When I got as near as I could judge, in 15, not over

20 feet, just like that, a body loomed down in front of me.
The first thing I did was touch the brake and the rear end of
the truck started over to the right—there is a

page 144 ] slight elevation in the road, the truck pulled, the
rear end came over to the right and just as it start

ed to skid it came into impact with her and the front left head

light, it knocked it off and the lights went out then, and what
I figured put the lights out was this light being knocked off
blew the fuse out and I didn't have any light whatsoever.

Q. WTiat did you do then, when this body loomed up
ahead of you, you touched the brake and the car skidded?
A. Yes, sir.

Q. And you couldn't stop and struck this body?
A. Yes, sir.

Q.
A.
back to
Q.

What did you do after that?
I got the truck stopped as quick as I could and ran
this body I struck in the road.
This body you struck in the road, did it knock it down

or what happened?
A. It knocked it down.

Q. Did it knock it down or carry it any distance or what?
A. I couldn't tell about that. It knocked it down.

Q. How did you stop, or where did you stop after that
in the highway?

A. I stopped it on the right hand side of the road.
Q. Then what did you do?
page 145 ] A. I got out and ran back.
Q. What did you find?
A. I found this body lying in the road.
Q, Was that at the place you struck this body or further
towards Blacksburg?
A. Further towards Blacksburg.
Q. Could you tell whether you had carried this body?
A. At that time I could.
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Q. Did you definitely come to that conclusion that you
had carried it for some little distance?

A. Yes, sir.

Q. You came back and found it was Mrs. Cook. AYhat
did you do then ?
A. I met Mr. Collins on the road, he was at the scene
when I ran back, I seen him standing there, and I says "who
was that I hit, or what was that I hit", and he says "I don't
know''. I got down in the snow and looked from my judgment,
it was Mrs. Cook, and from her groan, it was Mrs. Cook's
voice. I had heard it lots of times.

Q. Then what did you do ?
A. I got Collins to go down the road and stop traffic.
I went back to the truck. The marker lights were still burning,
I had a spot light on it and I turned it on the road,
page 146 ] On the outer edge of the road was where the truck
was parked. MTien I found her there I ran and
hollered to Mr. Lucas and asked Dock if he would go over to
Mr. Slusser's and call the State Police and have them send a
doctor over there. I hadn't more than called him until some

one hollered and I ran back and this woman, Mrs. Cook says
"get me up out of the snow", and I says "as soon as I get
something to put you on". I ran back to the truck and got a
sheep skin and the cushion and put it on the ground and by
that time Mr. Thornhill come up and he helped me put her on
the cushion, and we covered her up as best we could. About
that time Mr. Slusser came up and I asked him to carry her to
the hospital or a doctor and he hesitated a bit, and I says
"take this woman, she is here in the snow—^haven't you any
accomodation—I will make it right" and we loaded her in the
car. I stayed at the scene of accident, I didn't leave until
around quarter to nine or nine o'clock. Then I came to Blacksburg to telephone to try and see if 1 could get the State Police.
There hadn't been anybody there.
Q. Then did you get Lt. Mannoni ?
A. Yes, sir.
Q. Then did you take him to the scene of the collision ?
A. Yes, sir.
Q. Did you answer any questions and point out any
thing the Lieutenant wanted to know?
page 147 ] A. Yes, sir, I pointed out the blood stains in the
road and glass from the medicine bottle.
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Q. Where was this blood stain you spoke of?
A. Where she was lying—^where I picked her up and set
her on the cushion.

Q. Where was that with reference to the middle of the
road?

A. It was right in the middle of the road.
Q. There is some evidence about your truck being down
near this place marked "lane". Did you move it down there
after you had taken care of Mrs. Cook, etc.?
A. Yes, sir, I moved it off the hard surface, plumb off
the road.

Q. Why?
A. For fear there would be another accident, somebody
come down and run into it.

Q. This map that has been introduced in evidence, i
wish you would—^you have examined this map?
A. Yes, sir, I looked at it.
Q. This is the lane where you say you put your truck
after you wanted to get it off the highway. Please mark on
the highway with the letter "A" about where you first saw
this body—^look the map over and get it thoroughly in your
mind.

A. Eight here (indicating) somewhere right in this area
here, that is where her body was lying, coming
page 148 ] back from where my truck was parked in here.
(indicating). About the best I could judge, I was
in here, somewhere about this point in here (indicating).
Q. Somewhere near the point marked "C" on the map,
it was somewhere along in there?
A. Yes, sir, along in there, as near as I can tell.
Q. Do you mean that is where Mrs. Cook was when you
first saw her?

A. Yes, sir, she was somewhere c^ose there.
Q. At that time about how close was she to the middle
of the road?

A. I went back and stepped it as soon as it got light
enough; from where the skid marks were to my tire, and I
figured about three feet to the step, and I stepped seven steps,
and she was that much to the left of the center, where I scrap
ed off the snow, (indicating).
Q. You mean about a foot?
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A. About something like that.
Q. Do you mean she was about a foot,from the center of
the road when she was struck f

A. Yes, sir.

Q. Now I wish you would tell the jury really to what
extent it was foggy there and to what extent you did have dif
ficulty in seeing?
A. It was very foggy, you couldn't tell Avhat
page 149 ] an object was, determine what it was over 15 or 20
feet from it, to save your life. It might as well

have been no lights on, to have told what this body was. When
those truck lights come into this fog it was just like a mist,
mist-like, I couldn't tell whether it was a person, a horse or a
coAv or what,I couldn't tell to save my life.
Q. You are charged in this case with not keeping a look
out as you came down the road. Is that true?

A. No, sir, I was keeping a lookout. I knew she was on

the road after I met her and the girl, and knowing she had
been with the girl. I had picked her up a lot and let her ride,
lots of times.

Q. You are charged with driving recklessly, at an unlaw
ful and unsafe rate of speed. Is that true?
A. No, sir, it is not.
Q. How familiar are you with that road. You live in a
short distance of it. there. How long have you known that
road ?

A. Ever since it has been built. I helped build it.
Q. You live about how far fi-om the intersection there?
A.

About two miles.

Q. You do a good deal of your hauling towards the Otey
Mines?

A. Yes, .sir.

page 150 ] Q. You come towards Blacksburg to the Otey
Mines. You are thoroughly familiar wth that
road ?

A. Yes, sir, I do most of my hauling over that road.
Q. Did you work on that road when it was built?
A. Yes, sir.

Q. Tell the jury what is the situation there with refer
ence to the shoulders and the banks on the side of the road?

A. As to where this body was lying in the road, at this
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point, there is a high bapl? on this side and also this side,
which is built up, and also coming into the dip ahead of me
inhere is a slight grade back here to where I hit her, was com
ing down-grade, and a slight elevation.
Q. How far can a man go without running over that bank
on each side. Has he got much room in there?
A. He has between five and six feet.

Q. Are there shoulders outside that road?
A. Yes, sir.

Q. "Were the shoulders at that time so a pedestrian could
have walked Avith safety on the shoulder of that road?
A. Yes, sir, there was gravel on them.

Q. Could they have walked safe from the traffic, was
there a safe place to walk on the shoulders?
A. Yes, sir.

page 151 ] Q. And were the shoulders in that condition on
the day of this accident?
A. Yes, sir.

Q. How much snow was there that morning, did it cover
just part of the road or cover it all?
A. It covered it all.

Q. There has been some testimony about the way you
turned after strildng the body. Explain that. Did you turn
to the right or left or^^hat?
A. The rear of my truck swerved to the right, as I was
headed to Blacksburg, naturaUy my truck was headed a little
to the left of the road, and my bumper, when I hit this woman
was bent in a little so that I couldn't get this wheel as far to

the right as I would have. I let the truck coast without apply
ing any brakes then, knoAving the banks were on both sides,
and Avould be bound to go over one side or the other.

Q. Were the roads slick at that time?
A. I should say so—plenty slick.
Q. Was there any way you could avoid this collision?
A. No, sir, none at all.
CROSS EXAMINATION

By Mr. Hite:
Q. It was about 6:30 Avhen you started out that
page 152 ] morning?
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A. No, sir, 6 or 6:10, when I left my house.

Q. It was even foggy at your house?
A. Yes, sir.

Q. And foggy all the way down to Coal Bank Hollow?
A. No, sir, in high places you wouldn't have as much fog
as in low places.
Q. How about low places, as you came on to it, down to
Coal Bank Hollow, all the way?
A. Yes, sir, it was fogg5^
Q. All the way?
A. No, sir.
Q. How about Mr. Collins—^you didn't see him?
A. No, sir.

Q. You did see Mrs. Cook and her daughter coming
down?

A. Yes, sir.

Q. About where were they?
A. As I was going out the road I saw Mrs. Cook and the
girl on the edge of the road. They had a torch, they were
carrying a light of some kind.
Q. You recognized them?
A. That is who I taken it to be. I couldn't have sworn
it was them.

page 153 ] Q. In your mind you were positive it was Mrs.
Cook and her daughter?
A. Yes, sir.
Q. You went on out and coming back through the fog
you saw the little girl going back?
A. Yes. sir, she was heading back towards home.
Q. You knew that was the custom, that the little girl
often walked that far with her mother?
A. I did not.

Q. You knew the mother would likeV he walking on to
Blacksburg?
A. Yes, sir, I knew that.
Q. You were looking for her?
A. Yes, sir.
Q. She didn't have any lantern, Mrs. Cook didn't?
A. No, sir.
Q. Coming back it was foggy, as going out, all the way?
A. Yes, sir.
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Q. Do you recall any track being out there when you

went out?

A. I don't recall any track being made.
Q. Do you thinlv you were the first one going out?
A. I wouldn't say. I couldn't tell,
page 154 ] Q. Did you notice any tracks on the highway?
A. I didn't notice them.

Q. Either going or coming?
A. I couldn't say.
Q. Isn't it a fact there were two tracks?
A. I didn't notice them.

Q. Were you observing the highway that morning, look
ing at it, to see what was going on?
A. I was looking ahead of me.
Q. You did not see these tracks other witnesses have tes
tified about?

A. No, sir.

Q. But you did see Mrs. Cook and her daughter?
A. Yes, sir.

Q. Coming back you knew she would be on the highway
somewhere?

A. Yes, sir.

Q. So you pulled up in the center to avoid hitting her?
A. I pulled up to the center as near as I could judge, so
either of my wheels, I was far enough so that I would have
missed her on either side.

Q. That was the wrong side for her to walk on?
A. She was on the wrong side when I met her.

Q. You know pedestrians are supposed to walk on the
left side of the road?

A. Face traffic. She was on the right hand side of the
road.

page 155 ] Q. But when you overtook her and ran into her
she was on the left side of the road then?

A. From my tracks, what I sliould judge, she was be
tween 8 and 10 inches from the center of the road.

Q. The next morning you saw Mr. Collins measure about
four feet to the left of the center of the road where this woman
was standing?

A. Yes, sir. I was present.

Q. Did he point out a point four feet east of the center
of the road?
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A. I don't know. He pointed out the spot where he
could judge the woman was.
Q. You saw your attorney walk to the edge and put one
foot down after the other and say that is only four feet?
A. I saw that done. I don't remember what his state
ment was.

Q. At any rate, the point Mr. Collins pointed out to you
in the road was considerably over on the left hand side of the
highway, wasn't it?
A. It was more on the left, yes, sir, there where he point
ed it out.

Q. It was way on the left if only four feet from the edge.
That road is 20 feet wide at that point?
A. Yes, sir.
page 156 ] Q. Coming along that morning, the snow had
blanketed the whole face of the earth along there,
and it was hard to discern where the hard surface of the road

ended and the shoulders began?
A. Yes, sir.

Q. With the lights on your car you were able to preceive the form of the road there and stay in it?
A. Yes, sir.

Q. Even at that, I imagine it was difficult for you to see
exactly where the center line of that road was?
A. To be exact, it would be, yes, sir.
Q. When you went out you had no reason under the sun
to anticipate someone would be on your left hand side of the
road coming this way, did you?
A. I didn't have any reason to think there would be un
til I met this woman coming out the road.

Q. When you met her then you wore traveling on your
right hand side of the highway?

A. Practically on the right. Well, I was on the right.
Q. Of course you were, you always travel on the right?
you drove, going out, on your right side of the road, as near
as you couM tell?
A. Yes, sir.
Q. You were the first man, you broke the trail out that
morning?
page 157 ] A. As far as T know I was.
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Q. And you are positive you were as far as you
could tell on your right hand side of the highway?
A. Yes, sir.
Q. When you got to a certain point in the highway you
saw or met Mrs. Cook and her daughter?
A. Yes, sir.

Q. Could you tell us how far that point was from the
scene of accident?

A. About one-sixth of a mile, something like that.
Q. Further north?

A. Yes, as I went north or northwest.
Q. Could you tell where the little girl was when you met
her coming back?
A. She was a little further down the road when I met
her coming back.

Q. She had left her mother and started back home?
A. Yes, sir.

Q. Which side was she traveling on?
A. She was on her right hand side of the road as she
went down.

Q. That was the wrong side for the little girl to be on?
A. Yes, sir.

page 158 ] Q. When you came on, the mother was at a point
about 300 yards south of where you had recently
passed her in the highway?
A. I am a poor judge of distance. There was a little dis
tance there.

Q. And you were anticipating she would be somewhere
along there?
A. Yes, sir.
Q. Did you sound your horn?
A. No, sir.
Q. Did you have a horn?
A. Yes, sir.
Q. Did you have a fog horn?

A. No, sir.
Q. Did you have the fog lights on?

,

A. No, sir.

Q. Did you have any kind of equipment there to warn
people?
A. Not in fog. no, sir.
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Q. Did you use your horn?
A. No, sir.
Q. Did you have chains on?

A. No, sir.
Q. You knew it was very slippery when you left that
morning?
A. Yes, sir.
Q. Did you have chains?
page 159 ] A. Yes, sir.
Q. Why didn't you put them on?
A. I thought we usually have that weather, and I didn't

feel that we would have much of that road, we would he on a
shaley road where there would be rocks sticking up where it
would hold.

Q.
A.
Q.
A.

You just wanted to take a chance that morning?
No, sir.
You knew it was dangerous?
I didn't know. I hadn't had any occasion to apply

the brakes.

Q. Don't you know it is dangerous to go on a highway
without chains in any snow ?
A. I never had any trouble with them skidding.
Q. You have known them to skid?
A. Yes, sir.
Q. You know if you apply your brakes on the^hard sur
face road with that much snow on it, it will sldd, don't you?
A. Yes, sir, they will skid.
Q. You knew there was no ice on the road that morning?
A. I didn't Imow.

Q. "Was there any ice?
A. I couldn't tell you. It fell after eleven o'clock
page 160 ] that night. I went to Blacksburg to the show and
it fell after that.

Q. You have used chains in the snow, haven't you?
By Mr. Apperson:
We object. There is no charge in the declaration about
failure to use chains.

By Mr. Hite:
I did allege it.
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By Mr. Apperson:
Specifically?
By Mr. Hite:
Yes, sir.

By Mr. Apperson:
I will look the Bill over and see. I don*t see any such al
legation as that.
By Mr. Hite:

I alleged his tires were slick and I thought I alleged his
failure to use chains. I don't seem to find it here. Even if it

isn't here,I think I am permitted to show he didn't have them.

Q. What was the condition of your tires?
A. They were practically new, the oldest one I had
hadn't been on ninety days.

By Mr. Apperson:

You charge in your declaration they were worn out and
slick.

By Mr. Hite:
Yes, sir.

By Mr. Apperson:

The witness says they were practically new.

page 161 ] By Mr. Hite:
Y''es, but a man using them as much as he does
over those roads, they are slick whether they are new or not.

Q. This morning you went down, you didn't put on chains
had no horn of any kind, and didn't sound it—
By Mr. Spiers:
He had a horn.

By Mr. Hite:

Q. You didn't give any signal or indication to the wo
man that you were approaching from behind, did you?
A. Not that I can remember. The truck had a busted

muffler on it that you could have heard a half a mile.

Q. As far as your individual warning was concerned,
you didn't do anything to show that you were on the high
way?
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A. I didn't think of using the horn. I hadn't come in
contact with anything you would have to use the horn for.

Q. How thick was the fog when you met this woman?
A. It was so thick you couldn't see anything over 15 feet
and tell what it was.

Q. Yet you were willing to run your truck into a fog
where you couldn't see more than 15 feet at 20
page 162 ] miles an hour, and you Iniew she was on the road
there?

A. If she had had a light I could have seen her.

Q. You knew she didn't have a light?
A. I thought she would be on one edge of the road, so
I would miss her on either side.

Q. Suppose she had been in the center of the road?

A. I would have hit her further in the center of my
truck.

Q. Were you making any provision for the people that
might be in the center of the road?
A. No, sir.

Q. You were just making provision for those that might
be on the side, and no provision for those that might be in the
center ?

By Mr. Spiers:

We object to the question. It creates an improper in
ference in the minds of the jury. The defendant had a right
to assume that pedestrians on the road would be on the right
side of the road.

By the Court:

I don't think he had a right to anticipate anybody being
in the middle of the road.

By Mr. Kite:

I think he had a right to anticipate anybody being any
where on the road, whether an animal, a person or a car.
page 163 ] By the Court:
He didn't have to anticipate a pedestrian in the
middle.

ByMr. Hite:

I think he had a right to anticip.ate something might be.

Am I not permitted to show that? The feilow said he didn't
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make any provision for anybody being in the center of the
road. He has to anticipate that somebody or something might
be in the middle of the road.

By Mr. Spiers:

Yes, and the law says such vehicle has to have certain
lights on it. He had a right to assume that it was free from
traffic.

By Mr. Hite:

No, he did not. Nobody has a right to assume it was
free. A man might be broken down that way with his lights
off, as his had gone out.

Q. You didn't think there would be anybody in the high
way in the center, is the reason you travelled up in the center?
A. That is right, because they are not supposed to walk
in the center of the road and I assumed they wouldn't be.

Q. Neither is a car supposed to run in the center of the
road, you knew that?
A. Absolutely, and I wasn't running in the center.

Q. You were following the tracks back that you made
going down?

page 164 ] A. No, sir, not exactly.
Q. Why weren't you?
A. Because I was on the right going down and would
have been on the left coming back, if I had followed them com

ing back, I would have been plumb over on the left side of the
road.

Q. You saw Mr. Collins there?
A. Yes, sir, at the scene of accident directly after the
accident.

Q. Did you see him before you struck the woman?
A. As well as I remember I saw a body there just be

fore the time the lights went out on the truck, about the time
I hit her.

Q. He was there in the road—came up there?
A. He was there in the road close to the body and came

back to me when I got out of the truck.

Q. He is a good friend of yours, isn't he?
A. No more than a man would be to anybody. He work
ed for me quite a bit.
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Q. He was standing at a point in the road looking north
ward and westward there at you coming. You heard him state
that Mrs. Cook was walking in the right hand track going out
and the left hand one coming back.
A. I heard him make the statement,

page 165 ] Q. And you heard him say when you got out of
the car you said "what have I hit"?
A.

Or"who have I hit''.

Q. He said you said "what have I hit"?
A. Probably I did.
Q. You heard him state that you said you didn't see
anything until you hit it?
A. I heard him make those statements.

Q. You heard him say that your car did not indicate that

you had put on brakes, he didn't hear any brakes being ap
plied and didn't hear any horn or any sound of anything prior
to the time you hit the woman?
A. I heard him make that statement.

Q. And you heard him say that you hit her—
By the Court:
Everybody heard him make the statement.
By Mr. Hite:
I want to ask him the questions and ask him if he made
the statement or denies it.

By Mr. Apperson:
He ought to ask him all along and not ask him ten ques
tions then ask him if he made the statement. T submit that is

an improper way to examine the witness.
By the Court:
I don't know what he is trying to do. I heard what he
said and the jury and everybody heard it, if that is all.

page 166 ] By Mr. Hite:
I just want to ask him if those things are true.

By the Court:
It is not proper to ask one witness if another told the
truth.

By Mr. Hite:
I want to ask him if he agi'ees to that.
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By the Court:
He can testify whether or not he did.
ByMr. Hite:
Q. You didn't give any warning before you hit the wo
man, did you?
A. No, sir, I didn't have time from the first I saw of her.
Q. After you hit her you sweryed to the left did you not?
A. Slightly, yes, sir.
Q. Then you swerved sharply to the right?
A. Not so sharply, kind of rainbow shape, and come
back to my side of the road.
Q. A curve like then?
A. Yes, sir.
Q. After you hit the woman and she went up on the fen
der, she hung up there a couple seconds, didn't she?
A. I couldn't tell you. The lights went out and I could
not see.

Q. Do you know Mr. Alexander Price?
page 167 ] A. Yes, sir.
By Mr. Hite:
I am going to ask him a question—am going to ask him
if he stated he didn't see her. Two of them said he did.

By the Court:
He has already said he did. What do you want to ask
him that for?

By Mr. Hite:
I want to ask it to show—

By the Court:
Let the jury retire.
(Jury retires)

By the Court:
Ask the question.

By Mr. Hite:
Q. Do you remember talking the next day dovm at the
mines to Mr. Alexander Price?

A. The same day of the accident or the next day fol
lowing?
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Q.
A.
Q.
A.
Q.

I am not sure. It may have been that afternoon.
I did not talk to him that day. I didn't see him.
Did you see him the next morning I
I wouldn't be positive.
Have you seen him since then? When did you see

him ?

A. I don't recall whether one day or two or three days
afterwards, but I have seen him a thousand times
page 168 ] I reckon, since the accident.

Q. Did you talk to him when you saw him a day
or two after the accident?

A. I don't recall whether I talked to him directly about
the accident. Quite a few asked me about the accident and I
told them as clear as I could about the accident.

Q. Do you remember making a statement to him that you
hit Mert Cook in the tail with the truck?

A. I don't remember making the statement exactly like
that, but I may have made it, but it wasn't intentional of mak
ing it in a slighty manner, because a bunch of old fellows at
the mine are always running on with foolishness and picking
at one another. I might have just spoken it in that manner,
I wouldn't say I did or did not. I have no recollection what
soever. I probably did.
Q. You think you did?
A. I probably did. I don't say I think I did.
By Mr. Hite:
I think it should go in.
By the Court:
What does it prove?
By Mr. Hite:
It proves his attitude.
By the Court:
I have already passed on that view.

By Mr. Hite:
I think it proves he had reckless disregard for the
page 169 ] life and safety of others there.
By the Court:
I have already passed on that.
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By Mr. Hite:
It certainly proves that he knew he hit her.
By Mr. Spiers:
He testified to that.

By the Court:

Yes, he said he saw her 15 or 20 feet ahead of him.
By Mr. Hite:
He testified he didn't know what he hit.

By the Court:
After the accident I reckon he knew what he hit.

By Mr. Hite:
He didn't know whether she was lying down on the
ground or what.
By the Court:
What does it prove?

By Mr. Hite:
A lot of things—^that he saw the object on the road and
knew it was this woman.

By the Court:
He said he did.

By Mr. Hite:
He also said he didn't Imow it was her. He knew it was

her. I think it shows his attitude in showing reckless disre-

gai:d for life and people on the highway.
By the Court:
Is that the purpose for which you are offering it?
page 170 ] By Mr. Hite:
Yes, sir.

By the Court:
I will sustain the objection.

(Jury return into the Court room)
By Mr. Hite:
Q. Do you know how you struck Mrs. Cook?
A. I struck her with the truck.
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Q. I know, but what part of her body?
A. Judging from the height the lady was and knowing

her as long as I have known her and have accomodated her by
riding her back and forth and everything, I would say that
from about right here (indicating) somewhere or other, my
bumper would have had to strike her. Then I will say some
where in here (indicating) or probably a little higher, the
point of the fender would have had to started over here, be
cause it come down to practically the edge of the bumper.
Then I figured she came back against it as I hit her, her back
or rear made this dent, or impact in the fender.
Q. But you didn't see her lying up on the fender, and
don't know how long she stayed there?
A. No, sir, I do not.
Q. You know Mr. P. D. Oakey, don't you?
A. Yes, sir.
Q. He came there shortly after the accident didiiH he?
A. Yes, sir, I asked the Lucas boy to call him.

page 171 ] Q. You pointed out to him, or did you point out
the objects here, broken glass and dinner pail,
there in the road?

A. I tell you the morning of that accident I don't recall.
It upset me. I might have done so, but there was glass laying
there in the road there, something broke out, a dinner pail or
dinner box mashed up, and a hat or something along there.
Q. All of those artia^es were on the left hand side of the
road, weren't they?
A. No, sir, the hat was as near the center as it was pos
sible to get and the glass was all over the road.
Q. How do you explain how all these other witnesses,
five or six of them and none of those witnesses ever saw that

hat in the center of the road except you?
A. I was the only one left there when they went to the
hospital. I may have picked up the hat and stuff and threw it
over on the side of the road. I remember picking the glass

and stuff up so a man coming by couldn't cut a tire on it.
Q. That is your explaination for these other people not
seeing it in the center of the road there ?
A. I picked her hat up and pitched it over on the side,
maybe. I don't remember that, but T did put the glass over
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there, I was interested in the glass, getting if out
page 172 ] of the road.
Q. But you did point those things out to Mr.
Oakey?
A. I don't remember whether I did or not.

By Mr. Apperson:

Q. What kind of wheels were on the truck, single or dual?
A. Dual on the rear and single on the front.

Q. There is a charge in the declaration about your not
using the windshield wiper, is that true?
A. It would have been impossible to operate without one.
Q. Were you operating it?
A. Yes, sir.
Q. Was it in good condition, good working condition?
A. Yes, sir.
Q. They also charge you with having slick tires on the
truck?

A. No, sir, they were new.
Q. AVere they in good condition?
A. Absolutely. I don't use anything else. I can't.
Q. He asked you a question or some questions about the
horn. Did you have a horn on the truck?
A. Yes, sir.
page 173 ] Q. If I understood you correctly, you said you
didn't use that horn because you didn't have
time?

A. No, sir, I didn't use it because when that loomed up
in front of me the first thing I thought of was the brake.
Q. Was the horn on there in usable shape, if you had
used it?

A. Certainly you could hear it for a mile.

ByMr. Hite:

Q. You said you could see in the-fog about 10 or 15 feet?
A. Something like that. You could distinguish an ob
ject that far.

Q. Was the fog that dense all the way along the road?
A. Yes, sir.

Q. And you didn't give any warning all that time, in
driving that truck?
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By Mr. Spiers;

There is no use repeating that. He definitely said he
didn't give any warning.
By Mr. Hite:

Q. And you knew there was somebody on the
page 174 ] highway?
A. After I met her I was sure she was some
where on the road.
Witness stands aside.
DEFENDANT RESTS.

END OF ALL TESTIMONY.

(Court adjourns until tomorrow afternoon, at one o'clock)
page 175 ]

FRIDAY, JULY 15,1938,
ONE O'CLOCK P. M.

(IN CHAMBERS

By Mr. Spiers:
Counsel for defendant desire now to renew the motion to

strike the evidence of the plaintiff, on the grounds:
(1) That there is no proof of any primary negligence on
the part of the defendant;

(2) That there is proof by a preponderance of the tes
timony, and all of the testimony, of contributory negligence
on the part of plaintiff's decedent, even if there is some negli
gence on the part of the defendant.
(3) That even if there is some evidence of primary neg
ligence on the part of the defendant, there is complete evi
dence that the plaintiff's decedent was guilty of concurring
negligence; all of which negligence either proxiinately caused
or proxiinately contributed to her death.
And the defendant further assigns the grounds hereto
fore assigned in support of the original motion to strike the
plaintiff's testimony.
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By the Court:
Motion overruled.

By Mr. Spiers:
Exception.

page 176 ]

OBJECTIONS AND EXCEP
TIONS TO INSTRUCTIONS.
PLAINTIFF'S INSTRUCTIONS.

By Mr. Apperson:

Objection to instruction ''A" on the ground that it actual

ly directs a verdict in favor of the plaintiff and leaves out any
theory of contributory negligence and we don't thihli thg evi
dence from any standpoint would justify an instruction on
reckless driving. There is no evidence on which to base the
instruction, and the use of the language of the statute is too
broad and the jury should be instructed on specific elements
claimed in the notice of motion as constituting negligence on

which the plaintiff bases a claim for recovery, and the instruc
tion is incorrect in that it permits a finding if the defendant

was guilty of reckless driving and as a proximate result of
such reckless driving, injury occurs, whereas, the law is that
in order to entitle a recovery under the facts in this case, all
other things being true, his negligence would have to be the

sole proximate cause of the injury; if there is a proximate
contributing cause or an exclusive act of negligence on the
part of the plaintiff's decedent there can be no recovery. For
these reasons the instruction is incorrect and misleading.
Furthermore, the instruction is an abstract propo-

page 177 ] sition of law and is not based upon the evidence
in this case, and we think that there should be some
instruction offered by the plaintiff basing a claim to recovery
not on genera^ grounds as covered by this instruction, but on
the same grounds that are included in the notice of motion in
this case, and supported by the evidence.
The evidence of the plaintiff as well as all the other evi
dence in this case shows the plaintiff's decedent to have been
guilty, as a matter of law, of contributoiy negligence.
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By the Court:
You gentlemen take the position and object to all the in
structions in the case on the ground that there is no evidence
to support them?

By Mr. Apperson:
Not all of them maybe.
There is no evidence upon which a recovery can be had in
this case and that the evidence shows that the plaintiff's de
cedent was guilty of contributory negligence, as a matter of
law, and that this objection shall apply to all instructions to
which it might be applicable.
We except to the giving of Plaintiff's instructions on the
grounds stated.

page 178 ] DEFENDANT'S INSTRUCTIONS.
No. 1—Given. No objection.
No. 2—

By Mr. Hite:
Counsel for plaintiff object to the last part of Instruction
No. 2, because it tells the jury that they cannot find this man
guilty unless they believe that he was not acting there with
ordinary care, if they think he was acting or driving his car in
the highway as he said, with ordinary care, then they cannot
find him guilty. It is a fact that he was driving there in the
center of the road, with one wheel over on the left hand side.
That is not ordinaiy care, and the jury should not be told—or
they may gather from that instruction that if he was out in
the road, even on the left hand side, he was using ordinary
care there.

By Mr. Spiers:
Counsel for defendant excepts to the Court's action in

amending Instruction No. 2, by inserting therein the words
''and complying with the law", and except to the refusal of
the Court to give the instruction as offered.
page 179 ]

No. 3—No objection. Given
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By Mr. Kite:
Counsel for plaintiff objects to Instruction No. 4, because

it tells the Court that if they thinlt Mrs. Cook was at fault in
walking on that hard surface road, that if she didn't look
around and didn't try to protect herself from the rear, then
you cannot find for the plaintiff. There is no law requiring
Mrs. Cook to look backward, or to ascertain whether any motor
vehicle is approaching her from the rear when she is walking
on the proper or left hand side of the highway.
(Instruction Griven—Exception by plaintiff on the grounds
stated.)
No. 5—

By Mr. Hite:
Counsel for plaintiff objects to Instruction No. 5, we don't

think it is plain, and the Court should explain to the jury that
they must be both equally negligent. And we except to the
language of Instruction No. 5.

page 180 ]

No. 6—No objection—Given.
No. 7—(Withdrawn)
No.8—

By Mr. Hite:
Counsel for plaintiff objects to Instruction No. 8—it is

covered by Instrnction No. 4, both phases of it is covered by
No. 4. '
(Instruction refused)
By Mr. Apperson:
Counsel for defendant excepts to the refusal of the Court

to give Instruction No. 8, on the ground that the instruction
states the law, should have been given and is not covered by
any other instruction.
No.9—

By Mr. Hite:
Counsel for the plaintiff object to Instruction No. 9, be
cause it is vicious. It tells the jury that if this woman didn't
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protect herself there, her own safety on the highpage 181 ] way, that the driver of the automobile does not

owe such pedestrian the duty of giving her warn

ing. That is not the law. He owes her the duty of warning,
of course, and doing everything he couM.
Further, the last clause of this rather involved sentence
is separated from the preceding thought, the idea of not hav

ing to blow his horn, is placed in the instruction in such a way
that the jury are liable to believe that it wasn't his duty to
blow the horn in any situation. This instruction would be
proper with the amendment if it said—the last clause says it

is not error for him to have not blown his horn. The last part
of that sentence says he doesn't have to blow it. If he saw

or had reason to believe that woman was there, then it was his
duty to blow his horn or give warning.
By the Court:
That is plain to me—and I think it will be plain to the
jury.
By Mr. Hite:
We except, on tlie grounds stated.

By Mr. Spiers:

We object and except to the amendment by the Court by
inserting the words *'or in the exercise of reasonable care
should appear", in Instruction No. 9, because the
page 182 ] Court has now inserted in the instruction the
principle of last clear chance when there is no
evidence upon which to base any such doctrine in this case,
and the instruction as offered is a correct statement of law,
and as amended is an incorrect statement to that extent.
No. 10—

By Mr. Hite:
We object to Instruction No. 10 because it tells the jury
that it was Mrs. Cook's duty to walk along the shoulder now.
It isn't her duty always to walk along the shoulder.
(Instruction refused—covered by Instruction No. 11.)
By Mr. Apperson:
Counsel for defendant excepts to the refusal of the Court
to give Instruction No. 10 on the ground that the instruction
states the law and should have been given, and that Tnstruc-
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tion No. 11 is not comprehensive of the theory which counsel
for the defendant desire to put before the jury by this in
struction.

page 183 ]

No. 11—

By Mr. Hite:

Counsel for plaintiff objects to Instruction No. 11 on the
same grounds assigned to Instruction No. 10; first it should
be ''proximately contributed to", otherwise that is covered in
Instruction No. liO, and should not be given.
By Mr. Apperson:
Counsel for the defendant excepts to the Court's action in

declining to give Instruction No. 11 as offered, and amending
the same by striking therefrom the words "or other such

places" in the eighth line thereof and adding thereto the words
"reasonably suitable and passable", it being the theory of
the defendant that the statute, when clearly construed, con

templates that if there is a place which is reasonably suitable
and passable, although the same may not constitute a side
walk within the common use of the term, that pedestrians are

required to use such places and especially is this true in this
case since the evidence shows that the shoulder was a place

reasonably suitable and passable for the use of a pedestrian.
No. 12—

By Mr. Hite:

Counsel for plaintiff objects to Instruction No. 12 in that
it is misleading, calculated to lead the jury to be-

page 184 ] lieve that because the man did not stop driving
through a thick fog that he was not negligent and
therefore not liable for damages in this case.
No. 18—

By Mr. Hite:

Counsel for plaintiff objects to Instruction No. 13 as there
is no evidence to support that here.
No. 14—

By Mr. Hite:

Counsel for plaintiff objects to Instruction No. 14. This
instruction ought to be amended so as to show or say which
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should have appeared to a reasonable man. He cannot just
say which appeared to him there. He has no right to reason
ably believe she is going to be on the wrong side of the high
way. If he thought she was wrong one time that he thought
she was always going to stay wrong.
By the Court:

1 will say ''that he had reasonable grounds to believe".
By Mr. Spiers:
The law contemplates that when any person has reason
to believe a person is in a position of danger that

page 185 ] they must then do what is then reasonably neces
sary to avoid the dangerous position in which that
person has placed himself. The evidence in this case is that

the defendant, as he stated, took the course he did, coming
back from towards Slusser's Mine because he had seen this

woman on the wrong side of the road, that he had seen the

daughter go back home without the mother, he assumed the
mother was somewhere in the highway, and wanted to drive
so as not to injure her, and for that reason he drove towards
the left of the highway.

To permit the amendment is to permit the plaintiff to
argue that because the man did not say he knew or believed
she was on the same side that she previously had been on,
that he was guilty of negligence under those circumstances
and had no right to drive in the center of the road.
We except to the amendment.
By Mr. Hite:
We except to the giving of the instruction on the grounds
stated in the objection.

page 186 ] PLAINTIFF'S INSTRUCTIONS.
"A''—Objection—Given—Exception.
The Court instructs the jury that it was the duty of the
defendant to keep a reasonable lookout for persons and ve
hicles using the highway, and to keep his truck under proper
control, and if the jury believe from the evidence that he fail
ed to keep a reasonable lookout, and failed to keep his truck
under proper control, and failed to drive on the right hand
Mde of the center of the hard surface of the road, if it was

practicale to do so at the time and place of the accident, and

148

Supreme Court of Appeals of Virginia

his failure to keep a reasonable lookout, or keep his truck un
der proper control, or drive the same on the right hand side
of the center line of the hard surface of the roadway, if it was

practical for him to do so and that the failure in anj one of
these three duties were the sole proximate cause of the injury
and death of the plaintiffs intestate, then the jury shall find
for the plaintiff in such sum as they may think, proper, and
not in excess of ten thousand dollars, the amount sued for.
''B"—

The Court instructs the jury that if the defendant relies
on contributory negligence on the part of the p^ain-

page 187 ] tiff's intestate as a defense in this case, the bur
den is on the defendant to prove such contributory

negligence by a preponderance of the evidence unless it is
shown by the evidence introduced on behalf of the defendant.
''D"—

The Court instructs the jury that if you believe from a

preponderance of the evidence that the plaintiff, is entitled to
recover in this cause, in estimating the damages, you should
find the sum with reference:

First: The pecuniary loss of the husband and her three
children at a sum equal to the probable earnings of the de
ceased considering her age, capacity, business, experience,

habits, energy and perseverance during her probable life.
Second: You may consider the loss of her care, attention

and society to her husband and children.
Third: You may add such sum as you deem fair and just

by way of solace and comfort to her husband for the sorrow,
suffering and mental angniish occasioned by her death, pro
vided you do not find over ten thousand ($10,000.00) Dollars
the amount sued for.

Fourth: If you find for the plaintiff, you may apportion
such sum found among the deceased's husband and three

children in such proportion as you think just and proper.
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page 188 ] DEFENDANT'S INSTRUCTIONS.
.1^—No objection, (liven.

The Court instructs the jury that the burden is upon the
plaintiff, Administratrix, to show by a preponderance of the
evidence that the defendant, Crawford, was guilty of some act
of negligence as charged in his notice. By preponderance of
evidence is meant that after hearing all the evidence you must
believe that the evidence in behalf of the plaintiff is stronger
than the evidence in behalf of the defendant and should be

accepted and believed in preference to the evidenc.e introduced
in behalf of the defendant.

2—Objection—Given as amended—Exception.

The Court instructs the jury that the fact that Mrs. Cook
Avas injured in a collision with the defendant's automobile does

not raise any presumption of negligence against the defend
ant, nor do the allegations of the plaintiff's notice charging
the defendant with some act or acts of negligence constitute
proof of any act or the commission of a negligent act, but the
burden rests upon the plaintiff to show by a preponderance of
the evidence every fact necessary to hold the depage 189 ] fendaiit guilty of negligence, which was the proxi
mate cause of the collision in question. In such
action the evidence must show more than a mere probability
of negUgence. The jury cannot guess that the defendant was
negligent, but the act or acts charged as negligence must be
proven by the greater weight of the eAudence, and the jury
must believe from the preponderance of the evidence that the

act or acts charged would not have been committed by a per
son acting with ordinary care, and complying with the law,
and if the plaintiff has failed to prove his case in accordance
with these requirements your A^erdict shall be for the defend
ant.

No. 3—No objection.

Given.

The Court instructs the jury that contributory negli
gence is the failure of an ordinarily prudent person to use
reasonable and ordinary cai-c for his or hei' oAvn safety under
the existing circumstances.
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page 190 ]

No. 4—Objection—Given—Exception.

The Court instructs the jury that neither haste, nor men

tal pre-occupation, nor forgetfullness, or thoughtlessness on
the part of a person using a public highway will justify or ex
cuse her from using ordinary care under the circumstances
for her own protection, and if you believe from the evidence
that Mrs. Cook attempted to cross or walk on the highway in

question without using ordinary care to ascertain whether a
motor vehicle was approaching thereon and such failure, if
any, on the part of the plaintiff contributed to her injury, you
shall find for the defendant.

No. 5—Objection—Given.

The Court instructs the jury that although you may be
lieve from the evidence that the defendant, Crawford, was

guilty of negligence, yet if you further beTeve from the evi
dence that Mrs. Cook was guilty of contributory negligence

and that her negligence and Crawford *s negligence concurred
in causing the injuiy to Mrs. Cook, her administrator is not
entitled to recover, and you shall find for the defendant.

page 191 ]

No. 6—No objection—Given.

The Court instructs the juiy that before the plaintiff can

recover anything in this case the jury must believe that Craw
ford was gTiilty of negligence. And the Court tells the jury
that negTgence is'Ghe doing or the failure to do what a reason
able and prudent person would ordinarily have done under the
circumstances of the situation." Therefore, even though you

may believe that Mrs. Cook was struck and was injured, if you
further believe that Crawford did what a reasonable and pru

dent person would have done under the circumstances of the
situation, you must find for the defendant.
No. 7—(Withdrawn)
Xo. 8—Objection—Refused—Exception.

The Court instructs the jury that in this action the plain-i,
tiff claims that the death of Mrs. Cook was caused by the neg-f

ligence of the defendant, Crawford. Your first inquiry wilh
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be whether under the evidence and the instructions of the

Court the defendant was guilty of any act of negligence charg
ed, which was the proximate cause of the death of plaintiff's
intestate. If you he'ieve that the plaintiff has failed to estab
lish such negligence by a preponderance of the evi-

page 192 ] dence, then your inquiry is at an end and your
verdict must be for the defendant.

But should you believe that the plaintiff has established
that the defendant was guilty of negligence, this will not en
title the plaintiff to a verdict until you have further considered
and determined whether Mrs. Cook was guilty of negligence
contributing to the accident. If you find that Mrs. Cook was
guilty of such negligence then you shall find for the defendant,
Crawford.

No. 9—Objection—Given as amended—^Exception.

The Court instructs the jury that the driver of an auto
mobile along a public highway has the right to presume that a
pedestrian travelling on such highway will use ordinary care
to protect herself from injury and will use ordinary care for
her own safety and until it appears, or in the exercise of
reasonable care should appear, to the driver of such automo
bile that such pedestrian cannot or will not exercise her power
to protect herself, the operator of such automobile does not
owe such pedestrian the duty of giving warning of his ap
proach.

page 193 ] No. 10—Objection—Refused—Exception
The Court instructs the jury that if you believe from the
evidence that the shoulder along the eastern side of the high
way in question, or Mrs. Cook's left side thereof, was reason
ably suitable and passable for her use, it was her duty to walk
along said shoulder and not in or near the center of the high
way, and if she failed to walk a^ong said shoulder she was
guilty of negligence, and if you believe that such negligence

proximately contributed to her collision with Crawford's trucks,
then you shall find your verdict in favor of the defendant.
No. 11—Objection—Given as amended—Exception.
;

. •.

.
0
< fr

, . The Court instructs the jury that the law of Virginia prp-^
hibits pedestrians from walking upon the highways, but re-
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quires them to use the sidewallcs along the highways, except
only in cases where they are obliged to use the highAvays on
account of the absence of sidewalks along the side of the high

way reasonably suitable and passable for their use. And the
law also provides that in the event there are no sideAvalks,
reasonably suitable and passable, then pedestrians shall keep
as near as reasonably possible to the extreme left side, or edge
of such highway. And you are further instructecl,
page 194 ] that if Mrs. Cook was travelling toward Blacksburg it was her duty to walk as near as was reaspnably possible to the extreme left or eastern side of said highAvay, and not in or near the center thereof, and if you believe
from the evidence that her failure to walk upon the extreme

left or eastern side of said highway proximately contributed
to the collision with Crawford's truck, then it is your duty to
find your verdict in favor of the defendant.
No. 12—Objection—Gh'cn.

The Court instructs the jury that the laAV of Virginia does
not require the driver of a motor truck to stop when confront
ed Avith fog or other Aveather conditions Avhich render visibility
difficult or Avhen the road is slippery or slick from snow or ice,
but on the contrary merely requires such driver to proceed at
such speed and Avith such care and caution as Avould indicate
to a reasonably prudent man Avas reasonably safe under the
then existing conditions, and if you believe from the evidence
that the defendant Avas driAdng his truck, at the time and place,
as a reasonably prudent person Avould have driven the same
under the then existing conditions, he Avas not guilty of negli
gence in not stopping AA'hen he AA^as confronted Avith the fog and
slippery road.

page 195 ]

No. 13—Objection—GiA'en.

The Court instructs the jury that if you believe from the
evidence that the defendant, Crawford, Avithout his fault, Avas
confronted A\dth a sudden emergency by the act of Mrs. Cook

in attempting to cross or Avalk upon the highAvaj'^ under the
circumstances shoAvn by the CAudence, then the law did not im

pose upon the said defendant the duty to pursue the Avisest
or safest course, but makes alloAvance for errors of judgment,
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and imposes upon him only the duty of acting as an ordinarily
prudent person might have acted under similar circumstances.

No. 14—Objection—Given as amended—Exception.
The Court instructs the jury that if you believe from the
evidence that Myrtle Cook was travelling on the wrong side of
the highway when first seen by Crawford and that Crawford
later passed over and along the same road on which he had
seen the said Myrtle Cook walking and that he had reasonable
grounds to believe that Myrtle Cook might still be on the said
wrong side of the highway, then it was his duty and he had the
right to drive towards or in the center of the road, if he rea
sonably deemed it necessary, to avoid striking the said Myrtle
Cook.

(After argument by counsel for both sides:)
page 196 ] By Mr. Spiers:
Counsel for defendant objects to the argument

made by counsel for plaintiff, Mr. Hite, when he ended up by
saying he was not going to take any money out of anybody's
pocket,for the jury to find him a verdict, give him a judgment,
and he would take care of the collection of it—as being improp
er argument and giving to the jury the intimation that there
was something in this case besides the financial condition of
the defendant himself.

By Mr. Hite:

The question was sponsored by Mr. Apperson's argument.

I said it in response to what Senator Apperson said about try
ing to mulct the defendant's pockets, and take money from
him.

VERDICT OF JURY:

''We, the jury, find for the plaintiff and fix the damages
at $3,000.00, to be used in support of the deceased's husband
and two daughters.
J. R. CARPER, Foreman."

page 197 ] By Mr. Spiers:
Counsel for the defendant moves the Court to set

aside the verdict of the jury and enter up final judgment for
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the defendant, and in support of the said motion assigns the
following grounds:

1. The verdict is entirely without evidence to support it;
2. The verdict is contrary to the law and the evidence.
The evidence conclusively shows the existence of contributory

negligence proximate'y contributing to the injury, assuming
any negligence proven on the part of the plaintiff's decedent
against the defendant, and the evidence conclusively shows,
in our opinion, the absence of any negligent act on the part of
the defendant. And, assuming the existence of any negligence
on the part of the defendant, the evidence conclusively shows
the existence of concurring negligence on the part of plain
tiff's decedent.

By Mr. Spiers:
Does Your Honor want to pass on the motion nowl
By the Court:

No. I will let you gentlemen submit briefs and argue the
motion at a later date.

page 198 ] By Mr. Spiers:
We want our first motion passed on, but in order

that Your Honor may have the benefit of the ground of our
further motion, if you will permit us, subject to the first mo
tion made to set aside the verdict of the jury and enter up

final judgment for the defendant, if it is overruled, we would
then want to follow with a motion to set aside the veidict of

the jury and grant a new trial, and in support of that motion,
would assign the following grounds:
1. Failure of the Court to give proper instructions; and

the giving of improper instructions; and
2. The verdict of the jury is without any evidence to sup
port it; and
3. The admission of improper evidence.

4. The verdict of the jury is contrary to the law and the
evidence, and the evidence conclusively shows the existence,
even assuming that there has been proof of negligence on the

part of the defendant, of contributory negligence on the part
of the plaintiff's decedent, and further shows concurring neg
ligence on the part of the plaintiff's decedent, assuming that
there was shown negligence on the part of the defendant.
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5. That the evidence conclusively shows, in our opinion,
no negligence on the part of the defendant^ but on
page 199 ] the contrary, the plaintiff's own evidence shows
that the defendant was operating his car in a prop
er, lawful, careful, non-negligent manner, under proper control
at a proper speed, and that the accident, from the time which
he could have discovered the presence of the plaintiff's de
cedent, was entirely impossible of avoidance.

Generally, the verdict of the jury is contrary to the law
and the evidence.

Further, the defendant objects to the argument of coun
sel for the plaintiff, as pointed out to the Court at the time.

page 200 ]

JUDGE'S CERTIFICATE.

I, T. L. Keister, Judge of the Circuit Court of Montgo
mery County, Virginia, who presided over the foregoing trial
of the case of Bentley Kite, Admr., of Myrtle C. Cook, de
ceased, V. Woody Crawford, in said Court on the 14th and 15th
days of July, 1938, do certify that the foregoing, together with
the exhibits therein referred to, is a true and correct copy and
report of all of the evidence and testimony; the instructions
offered, granted, refused or amended, on behalf of the plain
tiff and the defendant; the motions, objections, all questions
raised and all rulings thereon, and exceptions of the respec

tive parties, as therein set forth, and other incidents of the
trial of the said case.

And I do further certify that the attorneys for the plain
tiff had reasonable notice in writing given by the defendant
of the time and place when the foregoing report of the testi
mony, exhibits, instructions, motions, exceptions and other
incidents of the trial of said case would be tendered and pre
sented to me for signature and authentication.

Given under my hand and seal, this 25th day of October,
1939, and within sixty days after the entry of the final judg
ment in said case.

T. L. KEISTER, Judge.

page m ]

CLERK'S CERTIFICATE FIL
ING EVIDENCE.

I, A. B. Correll, Clerk of the Circuit Court of Montgo

mery County, Virginia, do certify that the foregoing report of
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the testimony, exhibits, instructions, motions, exceptions, and
other incidents of the trial pf the case of Bentley Hite, Admr.,

of Myrtle G. Cook, deceased, v. Woody E. Crawford, together
with the original exhibits therein referred to, all of which have
been duly authenticated by the Judge of the said Court, were
lodged and filed with me as Clerk of said Court on the 27 day
of October, 1939, and Avithin sixty days after the entry of the
final order in said case.

Given under my hand this 27 day of October, 1939.
A. B. CORRELL,
Clerk.

CLERK'S CERTIB'ICATE AS TO SUSPENDING AND
SUPERSEDEAS BOND.

1, A. B. Correll, Clerk of the Circuit Court of Montgomery
County, Virginia, do hereby certify that the bond required to
be executed by Woody E. Crawford in the case of Bentley
Hite, Adm'r., of Myrtle C. Cook, deceased, vs. Woody E.
Crawford, has been duly executed by the said Woody E. Craw
ford in the penalty of $3500.00, with the National Surety Cor
poration, as surety, payable to the Commonwealth

page 20,2 ] of Virginia, and conditioned to pay the judgment
and all such damages as may accrue to any person

by reason of said suspension in case of supersedeas to such
judgment be not allowed, and be effectual within the time so
specified, or if a supersedeas be awarded to perform and satis
fy the judgment, decree or order or part thereof proceedings
on which are stayed,in case the said judgment or such part be
affirmed, or the writ of error or supersedeas be dismissed,
then also to pay the judgment and all damages, costs and fees
which may be awarded against pr incurred by the plaintiff in
error or petitioner in the Supreme Court of Appeals of Vir

ginia, and all actual damages incurred in consequence of the
supersedeas, then said obligation to be void, or otherwise re
main in full force and effect according to law, as provided by
Sections 6338 and 6351 of the Code of Virginia.
And this certificate is requested to be made a part of the

transcript of the record, certified by me in the above entitled
action.

A. B. CORRELL,
Clerk.
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CLERK'S CERTIFICATE OF RECORD.

I, A. B. Correll, Clerk of the Circuit Court for the County
of Montgomery, Virginia, do hereby certify that the forego
ing is a true transcript of the record and proceedings in that
certain action at law lately pending in said Court, wherein
Bentley Hite, Adm'r., of Myrtle C. Cook, deceased, was the
plaintiff and Woody E. Crawford, was the defendpage 203 ] ant, and that said transcript of the record was
made up and certified by me after notice to all par
ties interested, as required by law.
A. B. CORRELL,
Clerk.

Cost of record, $47.50.
A Copy Teste:
;

'x

J. M. KELLY,
Deputy Clerk.
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