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IN THE

Supreme Court of Appeals
of Virginie
AT RICHMOND

Record No. 2819
MARY JANE HARLAN and Others, Appellants
vs.

J. H. WEATHERLY, and Otbers Appellees

PETIT! 0 N
To the Honorable JustiCf!s of rhe Supreme Court of Appeals of

Vi'rginia:

Your petitioners, Mary Jane _Harlan, Ethel Bishop,
Robert Weatherly, Jr., Eugene Weatherly, Edna Weatherly,
Clinton Weatherly, Otho Weath erly, Sallie Weatherly Hill and
Rachel Weatherly, respectfully represent unto your Honors:
1

That they are aggrieved by a certain final dec.ree entered on
the 14th day of June, 1943, by the Circuit Court of Washington County, in the .chancery cause therein pending in which
Mary Jane Harlan and others are complainants and J. H.
Weatherly and Olthe.rs are defendants.
A transcript of the record in said cause accompanies this
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petit~on, and from an examination of tbe same it will appear
that the Court erred in entering said decree.
STATEMENT OF FACTS.
On the .... day of ........ , 1928, W. K. Weatherly
died intestate; that the said W. K. Weatherly acquired two
2 *
certain * tracts or parcels of land lo.ca ted in Washington
County, Virginia, one of which he acquired by deled dated
the I 6th day of March, r 9 I 2, from A. M. Miller and wife,
(Reco,rd, page 8) and the other tract by deed dated February
8. I 9 r 2, from Laura A. Hobbs (Record page 9 Vz) ; that W. K.
Weathedey and S. R. Weatherly were husband and wife.
That on August 8, I 927, the following writing was executed by W. K. Weatherly and S. R. Weatherly:
"This deed made this Aug. 8, 1927 by W. K. Weatherly f1 S. R. Weatherly his wifle parties of Washington
County State of Va.
Wrtnesses That fo.r mutual agreement by boath the
one that dies first the other is to have and do as they please
With all real estate f1 personal and every thing in fee
simple forev.er to as they see fit.
Witness our hands f1 seal this day as aforesaid.
X

W. K. WEATHERLEY
her
S. x R. WEATHERLY
mark

(SEAL)
(SEAL)

Virginia,
Washington County, to-wit:

I. Joseph S. Fleenor a Notary Public in and for
Washington County and State of Va. do cirtify that the
foregoing names signed to has acknowledged the sam~ before me in my County f1 State as fore said this Aug. 8,
1927.
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My commission expires Jan. 28, 1928.
JOSEPH S. FLEENOR,
Notary Public.''
3*

*That by deed dated July 3, 1933, the said Sallie R.
Weatherly, widow of W. K. Weatherly, attempted to convey the two saild tracts or parcels of land to one of her sons, J.
H. Weatherly (Record, page I I). Sallie R. Weatherly, the
widow of W. K. Weatherly, died sometimle subsequent to July
3, 1933.
On July 22, 1942, Mary Jane Harlan and Ethel Bishop.
two of the children and heirs at law of W. K. Weatherly, filed
the~r bill in the Circuit Court of Washington County, Virginia,
seeking a partition of the two tracts of land which were acquirled by their father, W. K. Weatherly, in I 912.
That on December 19, 1942, Raymond Weatherly, Clinton Weatherly, Otho Weatherly, Sallie Weatherly Hill and
Rachel Weatherly filed their answer joining in the pray:er of
said bill, and Robert Weatherly, Jr., Eugene Weatherly and
Edna Weatherly, by Fred C. Parks, their guardian ad litem,
fi¥ed their answer alleging that they are entitled to an undivided
int~rest in said lands so acquired by W. K. Weatherly (Record,
pages 23-26).
The defendants filed their demurrer, plea and answer to
said bill on the 14th day of August, 1942. By dec~e'e enteted
in said cause on the 14th day of June, 1943, the Court sustained the demurrer of the defendants to said bill.
ASSIGNMENTS OF ERROR.
1. The Court erred in ente.ring tlJe decree sustaining the
demurrer to said bill;
2. The Court erred in refus~ng to enter a decree for partition of said tracts of land among the heirs at law of W. K.
Weath~rly.
4*

* 2. The Cou.rt erred in refusing to adjudge, order and
decree that the writing, dated the 8th day of August, 1927,
(Record, page 1 o) to be null, void and of no ·effect, and refusing to set aside the same as constituting a cloud on the title
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of the interests of your petitioner's in the lands owned by said
W. K. Weatherly at the time of his death.
ARGUMENT
The only question of law presented in the case is: Did W.
K. Weatherly die s,eised and possessed of the two tracts of land
involved in this suit? This question of law depends upon the
effect, if any, to be given to the writing dated August 8, i 927.
(Record, page Io) .
It is submitted that this writing was ineffectual to pass
title to the two tracts of land as a deed, for the following
reasons:
(I)

THe writing is testamentary in character;

(2) The description of the land and personal property
described in said wri:ting is too vague and indefinite to give the
writing any 7ffect as a deed:
(3) The writing is not acknowledged in th~ manner required oy law.
(4)
( a) If the writing is construed to be a will it is invalid because not wholly in the handwriting of the devisors:
(b) the writing is not signed by two attesting witnesses as required by law.

The writing is testamentar,y in character.
5*

*It will be noted from the wording of the wnting that
"the one that dies first the other is to have and do as they
please with all real estate t1 personal and 1every thing in fee simple to as they see fit." The time that the writing is to have
effect insofar as W. K. Weatbely is concerned is only at his
death. It is a disposition of his real estate after his death. and
is not a present conveyance of a future interest, and should
therefore havle effect only as a will, if any effect should be
given to it. The form of the writing and the fact that reference in the writing is made to it as a _deed is of very little consequence.
Since the writing under consideration fo this case plainly
and only contemplates posthumous operation, it must be held
to be ineffectual as a deed.
·
That the writing was execu~d animo testandi is clear from
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"the one that dies first the

In Harrison on Wills and Adm~nistration, Vol.

1, page
in a discussion o.f testacy and intestacy, is the following
·
statement of law:

1 2 5,

&<Again, instrumrents are often executed which are testamentary in character but fail ·to comply with the statutory p,rovistons, and which, therefore,_ cannot operate as
wills. As they are testamentary in character, they cannot
operate as any other instrument of titl~. and they are,
therefore, wholly void."
It is submitted that the fo.regoing statement of law is applicable to this case, and that this writing 48 testamentary in
character, and it cannot operate as a deed .conveying title to
Sallie R. Weatherly, and as the writing does not comply
5 * with * the statutory provisions requisite to the validity of
wills, it is wholly void as an instrument of title.

In Mino,r on Real Property, Vol.
following definition of a will:

2,

page 1360, is the

"A will is a declaration, made in due form of law, of
a man's mind, or last will, of what he would have to be
done with his estate, whether real or personal, after his
death.''
The writing under consideration is a declaration of W.
K. Weatherly's mind, or last will, of what he would have to be
done with his estate, both real and personal, after his death. It
is not, however, a declaration made in due form of law of his
mind, of what he would have done with his estatie.
It is clearly not entirely in the handwriting of W. K.
Weatherly, nor is it attested by two witnesses, as required by
law.

tn substance, the only thing which the writing purports
to do is to appoint what is to be done after the death of W. K.
Weatherly "with his real estate ~ personal and every thing."
The doctrine is that whatever the form of the instrument.
if it vests no present interest, but only appoints wh~t is to be

6
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d~ne after the death of the maker, it is a testamentary instrument. It signifies nothing that the parties intended to make a
deed instead of a will. If they have used language which in
law is testamentary, their intention is to be gathered from the
legal meaning of the words they have employed, for all parties
must be judged by the legal meaning of their words. (Carlton
v. Cameron, 54 Texas, 72; 38 Amer. Rep. 620, and notes.)
7* In McBride v. McBride, 28 Grate. 476, Staples, J., *in
discus.sing what instruments consdtute a will, states, on
page 482, the following principles in governing whethe~ or
not a given writing or instrument is a will. "He must have
designed thereby to dispose of his property; he must have looked to that paper as a means by which an object was to be accomplished, and that object the distribution of his estate after
his d1eath. Unless he intended this, the paper is not a will,
whatever he may have called it. If he did so intend, it is his
will, whatever he may have called i:t. The intention is the
controlling principle in such cases.''

In the instant case, it is appa1•ent from the writing itself
that W. K. Weatherly designed by the writing of August 8,
1927, to dispose of his property; he looked to that paper as a
means by which to accomplish the distribution of his estate
after his death; he called the writing a deed, but he intended by
the writing to dispose of his estate after his death, and therefore it is a will. As a will the writing is void for lack of formalities o.f the law of the Commonwealth of Virginia, and
nothing passed unde,r said writing. TUe writing of August 8.
r 927, contains no language conveying anything. The writing
does not purport to be an agreement or covenant between the:
parties to do anything in the future with respect to a further
execution of any deed or will, and the effect, if any, to be given
the writing must be asce·rtained from the writing itself.
2.
Th1e only description given in the deed of property
attempted to be conveyed is "all real estate ~ personal and
every thing". As a description this statement furnishes no
means of identification of that which is attempted to be,
8* conveyed. *No refe,rence is made as to location, quantity,
or whose _property it is sought to be conveyed. It is submitted that the language us.-ed by the parties to this writing as a
means of identification or description is no more ·effective than
if the parties had used the word "no" real estate instead of the-
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word "all" ~al estate. In neither case is. there means by which
the property can be located or identified.
See Midkiff v. Glass, 139 Va., 218, at page 225, where it
is stated: ''The office of description in a deed, or' other writing, is not to identify tHe land, but to furnish means of idetntification.''
·
Upon the question of description Warville on Ejectment,
"Where the claimant of title .relies upon the deed
of conveyance, it is ~ell settled, both by reason and authority,
that in order to be effective as evidence of title, it must either
in terms or by reference to other designation, give such description of the subject matter intended to be conveyed as will
be sufficient to identify the same with 1feasonably certainty."
Wheaton v. Doughty, 112 Va. 649- P. 655.
295, states:

3. Section 5205, Code of Virginia, Michie 1942, provides that any writing to be admitted of record shall be acknowledgfed before certain designated officers whose certificate
shall be written upon or annexed to said writing substantially
to the effect as set fo:rth in said statute ..

The purported acknowledgment to the writing dated and
recorded August 8, 1927, is not in substantial complilince of
the statute in that it fails to show the persons, or name·s of any
persons, who acknowledged the same.
In event this writing is held not to be a deed, but a t<?stamentary pape:r, the same is ·on its face invalid b.ecause it
could not be wholly in the handwr~ting of W. K. Weatherly.
On its face it purports to have been signed by W. K. Weatherly
by mark. It is not subscribed by two attesting witnesses, as required by law.
Wherefore, your petitioners pray that an appeal be awarded them from the dec.rlee of June 14, 1943, and· that upon a
hearing of this cause the de.cree complained of· be reviewed and
reversed, and such decree entered ~n said cause as should have
b~e~ entered by the C~rcuit Court of Washington Countr, Virg1ma.
MARY JANE HARLAN,
ETHEL BISHOP,
ROBERT WEATHERLY, JR.,
EUGENE WEATHERLY,
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EDNA WEATHERLY.
CLINTON WEATHERLY.
OTHO WEATHERLY,
SALLIE. WEATHERLY HILL,
RACHEL WEATHERLY,
Petitioners,
By Counsel..
R. W. BELL,
FRED C. PARKS,
Counsel.
I, Fred C. Parks, of Abingdon, Virginia. an attorney practicing in the Supreme Court of Appeals of Virginia, do hereby
.certify that in my opinion the decree complained of in the
foregoing petition is erroneous, and should be reviewed and revlersed by the Supreme Court of Appeals.
I further certify that a true copy of the foregoing petition
was, on the 9th day of October, 1943, delivered to T. L. Hutton, of Abingdon, Virginia, and mailed to George M. Warren.
of Bristol, Virginia, who were opposing counsel in the Trial
Court.
Givten under my hand this the 9th day of October, 1943 ..
FRED C. PARKS
Mary Jane Harlan and Others
vs.

J. H. Weatherly and Others.
To T. L. Hutton and George M. Wa:rren, Attorneys for J. H.
Weatherly and Others:
You are hereby notified that the undersigned will, on the
13th day of October, 1943, or so soon thereafter as opportunity may be: granted, present to the Supreme Court of Ap-·
p~als of Virgi"nia the foregoing attached petition for appeal..
·
along with the transcript of the record in this case.
Given under our hands this the I st day of October, 1943.
MARY JANE HARLAN,
ETHEL BISHOP,
By Counsel.
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R. W.BELL,
FRED C. PARKS,
Attorneys for Complainants.
Legal service of the foregoing notice is hert?by accepted,
this rst day of October, r943.
T. L. HUTTON,
Of Counsel for Defendants.
Received October r r, 1943.

M. B. WATTS,
Clerk.
November 30, 1943.
Bond $300.

Appeal. awarded by the Court.

. M. B. W.

ro
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RECORD
Mary Jane Harlan and Ethel Bishop,
vs.
J. H. Weatherly, W. P. Weatherly, Nellie
Shaffer, Della Cowden, Sam Weatherly,
Hiram Weatherly, Raymond Weatherly,
Clinton Weatherly, Otho Weatherly, Sallie
Weatherly Hill (nee Sallie w:eatherly).
Robert Weatherly, Jr.,. infant, Edna Weatherly, infant, and Rachel Weatherly,

Complainants

Defendants.

Be it rememb'ered that heretofore, to-wit, at the Second
July Rules, 1942, came the complainants, Mary Jiane Harlan
and Ethel Bishop, and filed their original bill of complaint in
the Clerk's Office of the Circuit Court for Washi:ngton County,
Virginia, against J. H. Weatherly, W. P. Weatherly, Nellie
Shaffer, Della Cowden Sam Weatherly Hiram Weatherly, Raymond Weathe.rly, Clinton Wea~herly, Otho Weatherly, Sallie
Weathedy Hill, Robert Weatherly, Jr., Edna Weatherly and
Rachel Weatherly, which said bill is in the words and figures following, to-wit:
_BILL OF MARY JANE HARLAN AND ETHEL BISHOP
FILED SECOND JULY RULES. 1942.
To the Honorable Walter H. Robertson, Judge of said Court:
Your complainants, Mary Jane Harlan and Ethel Bishop,.
respectfully represent:
That on the . . . . . . day of .......... , 19 .... , W. K~
Weathterly died, intestate, seized and possessed of two certain
tracts or parcels of land located in the lower end of Washington
County, Virgi;nia, described as follows:

r Tract No.

I:
Bounded on the East by the lands of
I. B. Denton and J. H. Weatherly: on the South by
J. H. Weatherly; on the North by Stuart Leonard and J. H.

page

2

Weatherly; and on the West by the lands of W. S. Gott, con-
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taining I 5 acres, more or less, and being the same land conveyed
by Laura Hobbs to W. K. Weatherly, by deed dated February
8, r 9 r 2, and ,recorded in Deed Book 79, at page 507, a copy of
which is herewith filed and prayed to be made as a part of this
bill as though set out herein haec verba. ·
Tract No. 2: Boun~.d on the East by the lands o.f A. B.
Shaffer; on the South by the lands of Joe Pesto; on the West by
Carl Denton; and on the North by the old public road, containing 7 acres, more or less, and being the same land conveyed by
A. M. Miller and wife to W. K. Weatherly, by deed dated
r 6th day of March, 1912, and tecorded in Deed Book 77, page
652, in the Clerk's Office of the Circuit Court of Washington
County, Virginia, a copy of which deed is herewith filed and
prayed to be read as a part of this bill, as though set out haec
verba.
That the said W. K. Weatherly di~d leaving surviving him
his widow, S. R. Weatherly, and Mary Jane Harlan, Ethel
Bishop, J. H~ Weatherly, W. P. Weatherly, Nellie Sooffer,
Della Cowden, Hiram Weatherly, Sam Weatherly, Robert
Weatherly, his only children and heirs-pt-law.
That on the 13th day of December, 1931, Robert Weatherly departed this life, intestate, leaving surviving him Rachel
Weatherly, his widow, Raymond Weatherly, Clinton Weatherly, Otho Weatherly, Sallie Weath_erly Hill, Robert Weath'erly,
Jr., Eugene Weatherly and Edna Weatherly, his only children
and heirs at law.
That the said Robert Weatherly, Jr., is an infant under
the· age of 21 years, to-wit, of the age of 19 years; that Eugene
Weatherly is an infant under the age of 21 years, to-wit, of
the age of 16 years, and that Edna Weatherly is an infant under
the age of 2 1 years, to-wit, of the age of 13 years.
That on the 8th day of August, r 927, there was re.corded
in the Office of the Clerk of the Circuit Court of Washington
County, Virginia, in Deed Book 122, at page 25 8, a writting in
the following words and figures, to-.wit:
page 3 ~ "This deed mad-e this Aug. 8, 192 7 by W. K.
Weatherly t1 S. R. Weatherly his wife parties of
Washington County State of Va.
Witnesses That for mutual agr~eme.nt by boath the one
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that dies first the other is to have and do as they please with all
real estate f1 personal and every thing in fee simple for~ver to
as they see fit.
Witness our hands f1 seal this day as aforesaid.
X

W. K. WEATHERLY

(SEAL)

her
S. x R. WEATHERLY
mark

(SEAL)

Virginia,
Washington County, to-wit:
I, Jo_seph R. Fleenor a Notary Public in f1 for Washington
County and State· of Va. do cirtify that the foregoing ·names
signed to has acknowledged the same before me in my County
f1 State as fore saiid this Aug. 8, 19 2 7.
My comishion ex.pires Jan. 28, 1928.
JOSEPH S. FLEENOR,
Notary Public."
a copy o.f which is hereto attached and prayed to be read as a
part of this bill.
That on the 3,rd day of July, 1933, Sallie R. Weatherly
attempted to convey the property hereinabove described to her
son, J. H. Weatherly, by deed recorded in Deed Book 147, page
220, in the Clerk's Office of Washington County, Virginia, a
copy of which deed is herewith filed and prayed to be read as a
part of this bill.
page 4

~

That on the ...... day of .......... , 19 .... ,
the said Sallie R. Weatherly, the widow of W. K.
Weathe_rly, departed this life.

Your complainants are advised and here allege that the
writing recorded in the Office of the Clerk of the Circuit Court
of Washington County, Virginia, on the 8th day of August.
I 92 7, and recorded in Deed Book 122, at page 25 8, is a nullity,
of no force and effect; that the same· is not a deed and conveys
no interest in the ~al estate of which W. K. Weatherly died
seised and possessed; that the said writing should never have
been recorded because not acknowledged in form provided by
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law, nor in substantial compliance with the statutes in such cases
made and provided; that the same could not be a deed btcause
it is testamentary in character and can be given no effect until
after the death of one or the other of the parties purporting to
have executed same; that the said writing is void for any purpose on account of uncertainty of parties granter and gran·tee
and because same conveys ncthing; that said writing on its
face purports to convey nothing in the pre~ent and could have
no effect during the life of the said W. K. Weatherly and further that the purported writing is of no evidential value and
in no wise proves itself; and furthe:r that the said purported
writing is not a valid will because not in due form as required
by the statutes in such cases made and provided; that said
writing is a nullity in so far as title to your complainants is concerned and constitutes a cloud upon the titl'e to the ·1ands of
which W. K. Weatherly died seized and possessed; that said
purported writing is null, void and of no effect because of uncertainty o.f description of the property of which W. K.
Weatherly died seized and posse.ssed; that under said
page 5 ~ purported writing dated August 8, 192 7. of record
in Deed Book 122, page 258, the said S. H. Weatherly took no title, right or interest in real estate hereinbefore
described, of which W. K. Weatherly died seized and po~sessed.
Your complainants are informed and here allege that the
deed dated July 3, 1933, from Sallie R. Weatherly to J. H.
Weatherly, her son, and reco.rded in the said Clerk's: Office in
Deed Book 147, page 220, is null and void and of no effect as a
conveyance o.f the property hereinabove described, of which W.
K. Weatherly died seized and possessed; that on the 3rd day of
July, 1933, and at no time, did Sallie R. Weatherly have any
interest in said prope.rty, except her right of dower therein,
w,hich was t'izrminated by her death on the ...... · day of
......... , 19 .... ; and that said deed dated July 3, 1933,
a!nd recorded in Deed Book 147. page 220, is null and void
and of no effect in so far as title to the real estate of your complainants is concerned and constitutes a cloud upon the title of
your complainants.
That your .complainants, Ma.ry Jane Harlan and Ethel
Bishop, and J. H. Weatherly, \V. P. Weatherly, Nellie Shaffer.
Della Cowden, Sam Weatherly and Hiram \Veatherly are each

14
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entitled to a one-ninth undivided interest in the real estate hereinabove described, of which W. K. Weatherly died seized and
possessed: and that Rachel Weatherly, widow of Robert
Weatherly, deceased, is entitled to dower in J one-ninth undivided interest in ~aid real estate; that Raymond Weatherly,
Clinton Weatherly,. Otho Weatherly, Sallie Weatherly Hill,
Robert Weatherly, Jr., Eugene Weatherly and Edna Weathterly
are each entitled to a one-sixty-third undivided interest in said
t!eal estate, subject to the dower right of their
page 6 r mother, Rachel Weatherly.
That said real estate is not divisible in kind among the
pa.rties entitled thereto and your complainants believe and here
aHege in event said real estate is not divisible in kind that the
interest of the parties hereto will be promoted by a sale thereof
and a division of tbe proceeds.
WHEREFORE, your complainants pray that the said J.
H. Weatherly, W. P. Weatherly, Nellie Shaffer, Della Cowden,
Hiram Weatherly, Rachel Weatherly, Raymond Weatherly.
Clinton Weatherly, Otho Weatherly, Sallie Weatherly Hill,
Robert Weatherly, Jr., Eugene Weatherly and Edna Weatherly be made parties defendant to this bill and required to answer,
but not on oath, the oath being hereby waived, that proper
process issue; that a guardian ad litem be appointed to defend
tl:e interests of Rebert Weatherly, Jr., Eugene Weatherly and
Edna Weatherly, infants, in this cause; that partition of the. real ·estate des.cribed herein of which W. K. Weatherly died
seized and possessed, be made in some manner provided by law,
preferably by sale and a division of the proceeds among the
parties entitled the-reto, according to their respective interests;
that the purported writing dated 8th day of August, 1927, and
recorded in Deed Book 122, page 258, and the deed dated July
3, 1933, from Sallie R. Weatherl:Y to J. H. Weatherly, and recorded in Deed Book 147, at page 220, in the Clerk's Office
of Washington County, Virginia, be held to be null, void and
of no effect and that the same be set aside as .constituting a cloud
upon the title of your complainants; that all necessary accounts
be had, taken and stated; and that all such further relief, both
general and special, be granted as to equity may seem
page 7 r meet.
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And your complai;nants will ever pray, etc.
MARY JANE HARLAN,
ETHEL BISHOP,
Complainants,
By Counsel.

R. W. BELL,
FRED C. PARKS,
Counsel for Complainants.
Filed: July

22,

r 942,

Mary Virginia Smith, D. Clerk.
page 8

r This deed mad~ and entered into

this the 16th day

of March, 191 2, between A. M. Miller and N. M.
Miller, his wife, parties of the first part, and W. K. Weatherly.
party of the second part, all of Washington County, Virginia.
Witnessetb: That in .consideration of $167.00, with
$77.00 paid cash in hand, the tlfceipt of which is hereby acknowledged, the balance $90.00 to be paid in one year from
date with note drawing interest at six per cent. The parties of
the first part do grant and convey unto the said parties of the
second part a certain piece of land situated in Washington
County, Virginia, more particularly described as follows:
Beginning at a planted rock in public road, or Stouts and Stratton' s corner, thence with Stratton's line South to a black oak
on a ridge, thence with said line to a planted rock on Leonard's
line, thence S. E. with Leona,rd's line to McQueen's l:ine to
planted rock, a corner, thence following McQueen' s lin~ N. to
public road and Stouts corner, then.ce west with public road and
Stouts line to the beginning, containing about 7 acres, more or
less.
Title to the property herein described is conveyed unto
said party o.f the second part with cov~nant of general warranty. A vendors lien is hereby retained to secure the payment
of said note. In Witrfess Whereof, the said parties of the first
part place hereunto their hands and seal.
A. lVI. MILLER

(SEAL)

N. M. MILLER

(SEAL)
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State of Virginia,
City o,f Bristol, to-{wit:

I. H. G. Lavinder, a Notary Public, in and for the aforesaid City and State, do hereby certify that A. M. ·Miller and
N. M. Miller, his wife, wbcse names are signed to
page 9 t the foregoing writing, bearing date the I 6th day of
March, 19 12, have acknowledged the same before
me in my said City and State. My comm·ission expires the 4th
day of October, 19 14. Given under my hand this the 19th day
oif March, 191 2.
H. L. PETERS,
Notary Public.
page 9 Yz

r This deed made· Feb.

8th, I 9 I 2, by and between
Laura A. Hobbs, party of the 1st part, and W. K.
Weatherly, party of the second part, WITNESSTH: For and
in consideration of Three hundred dollars cash in hand paid,
the receipt of which is hereby ackinowledged, the party of the
1st part doth bargain, sell and convey unto the 2nd part twp
.certain parcels of land situated in the lower end of Washington
County, Virginia: First Parcel bounded as follows.: Beginning at a bunch of buckeye at the head of a spring, thence S. E.
straight to a black oak stump and locust pointers Wm. Kindricks old corner/ thence East with said Kindricks line to a
bunch of dogwoods, thence N. to the old line of James Shaffer,
thence S. W. with said old line to a beach, then.ce N. W. tor place
of Beginning, containing I 5 acres, more or less. Parcel No.
two Beginning at a buckeye, Finly Shaffers old corner, thence
East with said Shaffer line . . . . poles to a planted rock,
thence S..... poles to a rock, the.nee West to Finly Shaffers
old line, thence North with said old line to place of b~ginning,
.containing ~ acre, more or Ie.ss. This deed is made with cove-nents of general warranty and free from all encumbrances for-·
ever. · Witness my hand and seal day and date 1st above written.
LAURA A. HOBBS (SEAL)
Va.,
Washington County, to-wit:
I, W. K. Shankle, a Notary Public. for Washington
County, Virginia, do certify that Laura A. Hobbs, whose name
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is signed to the foregoing deed, bearing date Feb. 8th, I 9 I 2,
have acknowledged same before m~ in my County and State
aforesaid. Given under my hand Feb. 8th 1912. My com. expires Feb. I I, 1912.
W. K. SHANKLE,

N. P.

r This

deed made this Aug. 8, 1927 by w. K.
Weatherly 8 S. R. Weatherly his wife parties of
Washington County State of Va.
page

IO

Witnesses That for mutual agreement by heath the one
that dies first the other is to have and do as they please with all
real estate 8 personal and every thing in fee simple forever to as
they see fit.
Witness our hands 8 seal this day as aforesaid.
X

W.

K. \VEATHERLY

her
S. x R. WEATHERLY
mark

(SEAL)
(SEAL)

Virginia.
Washington County, to-wit:

I. Joseph S. Fleenor a Notary Public in 8 for Washington
County and State of Va. do cirtify that the foregoing names
signed to has acknowledged the same before me in my County
8 State as fore said this Aug. 8, 192 7.
My commission expires Jan. 28, r 928.
JOSEPH S. FLEENOR,
Notary Public.

r This deed made July 3rd,

193 3, between Sallie R.
Weatherly party of the first part and J. H.
Weatherly party of the second part,
page

Ir

Witnesseth: That for and in consideration of love and
affection and for the further consideration the· second part is
to furnish first part with necessaries of live, a Dr. when first
party is sick and necessary fire wood or coal for fuel and
fune.ral expenses the first party grants bargains, sells ·8 conveys
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unto the second part two certain tracts or parcels of land situated in the lower of Washington County, Va. tract No. one
described as follows On the East by the land of I. B. Debton ~
second part, on the South by the second part, on the North by
Stuart Leonard's f1 second party and on the West by the land
of W. S. Gott containing 1 5 acres more or less tract No. two
described as follows: On the East by the lands of A. B. Shaffer
On the South by the lands of Joe Pesto, On the West by Carl
Denten and on the North by the old public road, containing 7
acres more o:r less this tract is of record in the Clerk's Office at
Abingdon, Va., in D. B. 77, p. 652. This deed is made with
general warranty and free from all encumbrances in fee simple
forever. It is further agreed by both parties that the second
party is to have all personal property owned by first party at
her death. The f~rst party is to have, hold ~ use the dwelling
~ all out buildings during her natural life with the express
agreement that the first part is not to rent said buildings without the consent of second party.
~

In witness whereof I hereunto place my hand f1 Seal day
date I st above written.
her
SALLIE x \VEA THERL Y
mark

page

I2

(SEAL).

r State of Virginia,
County cf Washington, to-wit=

I, W. K. Shankle, a Notary . Public, for Washington
County, Va., do certify that Sallie R. Weathe.rly whose name
is signed to the foregoing deed bearing date July 3, 33, has acknowledged the same before me in my Co. and State aforesaid.

Given under my hand July 3, 33.
My Com. expires Sept.

20,

193 6.

W. K. SHANKLE,
Notary Public.
Witness to signature of Sallie R. Weatherly
W. S. Gott.
page 13 ~ ANSWER OF J. H. WEATHERLY.

In the Circuit Court of Washington County, Virginia~
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Ma,ry Jane Harlan and
Ethel Bishop
vs.
ANSWER
J. H. Weatherly, et als.
THE ANSWER OF J. H. WEATHERLY TO A BILL OF
COMPLAINT FILED AGAINST HIM AND OTHERS
IN THE CIRCUIT COURT OF WASHINGTON
COUNTY, VIRGINIA, BY MARY JANE
HARLAN AND ETHEL BISHOP.
This respondent, reserving unto himself the benefit of all
just exceptions to said bill of co~plaint, for answ:er thereto, or
to so much thereof as he deems it necessary anq material he
should answer, answers and says:
This respondent bas heretofore filed a demurrer to the
bill and plea of the statute of limitations. If further answer is
required, this defendant says:
I.

This respondent admits that W. K. Weatherly owned certain lands in Wash_ington County, Virginia, in his lifetime;
that the des.cription set forth in the bill of complaint is erroneous; that respondent's mother, S. R. Weatherly, also owned
a two acre tract of land, on which the house is located; that it is
true that W. K. We~therly died, leaving surviving him his
widow, S. R. Weatherly, and the _following children:
Mary Jane Harlan,
Ethel Bishop,
J. H. Weatherly,
page 14 ~ W. P. Weatherly,
Nellie Shaffer,
Della Cowden,
Hiram Weatherly,
Sam Weatherly,
Robbert Weather. y,

II.
Respondent says it is true that Robert Weatherly depart-·
ed this life, and intestate, a.ccording to information, and left ~u.r-
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viving him his widow, Rachel Weatherly, and the following
children:
Raymond Weatherly,
Clinton Weatherly,
Otho Weatherly,
Sallie Weatherly Hill,
Robert Weatherly, Jr.,
Eugene Weatherly,
Edna Weatherly.

III.
Respondent says it is also true that certain of said children
of Robert Weathe-rly are infants under the age of twenty-one
years; that it is true also that Robert Weatherly predeceased his
mother, S. H. Weatherly, and died after his father, W. K.
Wleatherly; that W. P. Weatherly died about the year 1928;
that S. R. Weatherly, respondent's mother, died on the ....
day of .......... , 19 .... .
Respondent avers that the deed of August 8, 1927,
K. Weatherly and s. R. Wieatherly,
husband and wife, is a valid instrument, duly dgned, sealed, acknowledged and delivered; that same was .recorded on tHe 8th day of August, 1927, in the Clerk's Office of
this Court; tbat after the death of her husband, S. R. Weatherly continued to reside on the lands; that in her own right S. R.
Weatherly was the cwner of a ~:mall tract of land on which the
home is located; that there was a large family of children! that
all the children, including complainants, knew of the deed of
August 8, 1927, between their mother and father, and during
the lifetime of the mother and father no one made any objection thereto, and W. K. Weatherly wanted his wife to have
everything he had when he died, and she received same; that
later the health of respondent's mother became bad; that she
lived in this home alone; that the children were s<:attered, all
were married or living apart from their mother; that respondent's mother made a proposition to more than one of the
children to come and live with her and take care of her and s.he
would execute a deed for all the lands; that some of the .children refused, and finally your ·respondent undertook to care
for and maintain his mother, and she executed the.deed of July
3, 193 3; that respondent did care for and maintain and sup-

page 15
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port his mother in accordance with the terms and conditions
set forth in the deed, and did everything for he.r welfare until
her death.

V.
~eepondent says that the deed of August 8, 1927,
instrument and conveys whatever lands
W. K. Weatherly had to his wife; that by the deed
of July 3, 1933, S. R. Weatherly conveyed the lands which
she obtained from her husband, and in addition tHe small acreage which she had, to respondent; that respondent has been in
possession of both tr~cts of land since July , . 193 3 ; that the
total acreage which he obtained by the deed of July 3, 1 9 3 3, is
abput 20 acres of land; that from July 3, 1933, the date of the
deed to respondent, until the .... day of ........ , 19 .... ,
the date of the death of S. R. Weatherly, respondent cared for
and maintained his mother and paid her medical expenses:, and
at he.r death paid her burial expenses.
page

I

6

r is a valid

VI.
Respondent says that the instrument dated August 8,
1927, is in fact a deed, according to his information and belief,

and was so construed by complainants, who were cognizant of
its provisions and had notice thereof, but if same is not con-!
strued as a deed, it should be .construed as a contract to wnvey,
and this respondent would be entitled to specific performance,
but in any event this respondent is entitled to the lands owned
by his father and his mother.

VIL
Respondent here denies all allegations in the bill of complaint which are to the effect that the deed of August 8, 1927.
is void, or that the deed of July 3, 193 3, is void, and further
denies that complainants have any interest of any kind whatsoever in and to the lands mentioned and described in the bill and
proceedings in this cause, or in and to the lands conveyed to respondent by the deed of July 3, 193 3, and says further that the
complainants are not entitled to a division of said
page I 7 r lands because they have no interest therein; neither
haw the other defendants any interest in the lands
conveyed to this ,respondent by the deed of July 3, 1933, but

,,
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on the other hand, respondent is the fee simple owner the~of.
and has good title thereto.

VIII.
Respondent says that in the event the Court should hold
there is anything wrong with the deed of August 8, 1927, he
asks the Court to .construe same as a contract to convey, a·nd
asks the Court to grant respondent specific performance, and if
there is any cloud on the title to said lands, asks the Court to
remove same and grant him whatever relief may be necessary to
make perfect title in respondent of the lands conveyed to respondent by his mother by the deed of July 3, 1933; respondent says, however, he believes he has good title to said lands.,
and asks ·for affirmative relief, if necessary, co perfect his title
and to remove any cloud therefrom.

IX.
Respondent here exp.res.sly denies all allegations .in the
bill of complaint in which it is asserted that the complainants
or any of the defendants have any interest in the lands of respondent which were conveyed to him by his mother, and respondent charges that it will be unfair and unjust to deprive
him of the lands in question; that he fulfilled his; contract and
agreement with his mother and complied with all the conditions, and maintained and supported his mother, and to deprive this respondent of the lands in question would b!e inequitable, so this respondent avers.
page

I

8

t

X.

Respondent further states that he has paid off and discharged .certain obligations of his mother, for which she was
not primarily responsible, but for which she had pledged her
home by executing a deed of trust for the benefit of Ethel
Bishop, one of the complainants, and that r:-espondent dis-·
charged this obligation in CJder to prevent his mother's home
from being sold; that over a period of years respondent, from
time to time, has contributed to the maintenanc~ and support
of his mother and has aided her in financial matters, and sincethe deed of July 3, 1933, respondent fully maintained and supported his mother, and respond-tnt says he is entitled to all of
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the lands in question by virtue of the deeds set out herein, and
as a matter of right.

XI.
Respondent here denies all th~ allegations in the bill of
complaint not hereinbefore admitted or denied, and requires
strict proof of each and every allegation, and d:enies that the
complainants are entitled to the relief prayed for, or iri fact
any relief, but on the other hands asserts that this respondent
is the fee simple owner of the lands which were conveyed to
him by his mother, by the deed of July 3, 1933.
J. H. WEATHERLY,
By Counsel.
T. L. HUTTON,
GEO. M. WARREN,
Counsel.
Filed: August 14, 1942.
Lucille B. VanDeventer, D. Clark.
page 19
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PLEA OF J. H. WEATHERLY

In the Circuit Court of Washington County, Virginia.
Mary Jane Harlan and
Ethel Bishop.
vs.
PLEA.
J. H. Weatherly, et al.
PLEA OF J. H. WEATHERLY TO A BILL OF COMPL~INT FILED AGAINST HIM AND OTHERS IN THE
CIRCUIT COURT OF WASHINGTON COUNTY,
VIRGINIA, BY MARY HARLAN, ET AL.
For plea to said bill, and to the whole and every part
thereof, and to aH and every the relief therein prayed, this defendant, J. H. Weatherly, says: that neither the complainants'
alleged gmunds of relief, nor any claim in said bill asserted.
arose within ten years before the institution of this suit; that
W. K. Weatherly convey-ed certain lands to his wife, S. R.
Weatherly, by deed ,recorded in the Clerk's Office of the Circuit Court of Washington County, Virginia, on the 8th day of
August, 1927; that the said W. K. Weatherly died April 28,
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1928; that S. R. Weadierly, wife of W. K. Weatherly, died on
or about the ..... day of ........ , 19 ... ; that S. R.
Weatherly, by deed dated July 3, 1933, conveyed all the lands
which she owned and the lands which she obtained from her
husband, W. K. Weatherly, to J. H. Weatherly; that J. H.
Weatherly, and his predecessor in title, S. R. Weatherly, have
had absolute, ho,stile, adverse and notorious possession of said
lands under claim of right for a period of mo~ than ten yea.rs
prior to the institution of this suit; that this defendant charges
the complainants were· cognizant of the deed of
page 20 r August 8, l 92 7, and likewise the deed of July 3,
I 93 3; that both deeds have been of record for
many years; that the complainants, if they ever had any rights,
have lost same by their laches.

This defendant here expressly relies upon the pliea o.f the
statute of limitations.
WHEREFORE, defendant prays judgment whether he
shall be compelled to make answer to said bill, and prays to be:
hence dismissed with his reasonable .costs and charges in this behalf expended.
T. L. HUTTON,
GEO. M. WARREN,
Attorneys for J. H. Weatherly~
Filed: Aug. 14, 1942.
Lucille B. VanDev'en ter, D. Clerk.
page
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r DEMURRER OF J. H. WEATHERLY

In the Circuit Court cf Washington County, Virginia.
Mary Jane Harlan and
Ethel Bishop
vs.
DEMURRER
J. H. Weatherly, et als.
Now comes the defendant, J. H. Weatherly, and demurs
to the bill of complaint and says that same i~ insufficient in law
because:

I.
The bill does not entitle the complainants to the relief
prayed for or in fact to any relief.
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II.
The deed of August 8, 1927, between W. K. Weatherly
and S. R .. Weatherly, is an instrument in writing, signed, sealed, acknowledged and delivered, and purports to and did convey .the interest of W. K. Weatherly in and to the real estate and
personal property, in fele simple, to his wife, S. R. Weatherly.
The deed was recorded August 8, 1927.

III.
In any event, if the instrument dated August 8, I 927, is
not held to be a deed, same should be cons~rued as a contract to
convey, and this defendant, J. H. Weatherly, would be entitled
to specific performance. However, this defendant says that
said instrument is a valid deed.

IV.
As a matter oflaw, the bill does not show any grounds for
equitable relief as prayed for, and as a matter of law the complainants are not entitled to a. division as prayed
page 22 ~ fo,r.
For the above and other reasons to be assigned at bar, this
defendant, J. H. Weatherly, says that the bill of complaint exhibited against him is insufficient in law.
I

GEO. M.' WARREN,
T. L. HUTTON,
Attorneys for J. H. Weatherly.
Filed August

I

4, 1942.

Lucille B. VanDeventer, D. Clerk.
page 23
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ANSWER OF ROBERT WEATHERLY, JR., EUGENE WEATHERLY AND EDNA WEATHERLY.

Virginia:

In the Circuit Court of Washington County.
Mary Jane Harlan and
Ethel Bishop
vs.
ANSWER.
J. H. WEATHERLY, et al.
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The answer of Robert Weatherly, J.r., Eugene Weatherly,
and Edna Weatherly, infants under the age of twenty-one
years, by Fred C. Parks, their guardian ad litem, and the answer of Fred C. Parks, guardian ad litem for Robert ·Weathlerly, Jr., Eugene Weatherly and Edna Weatherly, infants, to a
bill of complaint filed against them and others by Mary Jane
Harlan and Ethel Bishop in the Prcuit Court of Washington
County, Virginia.
These respondents, by their guardian ad litem, for answer
to said bill, answer and say:
That Robert W~atherly, Jr., is an infant I 9 years of age;
Eugene Weatherly is an infant 16 years of age; and Edna .
Weatherly is an infant I 3 years of ag'e: and that on account of
their infancy they are incapable of protecting their interests and
rights he.rein and pray that no decrees be en terted herein to their
prejudice. They are advised and, therefore. allege that t~y
are each entitled to a one-sixty-third (I/ 63) interest in and to
the lands of which W. K. Weather! y died seised and possessed,.
and which are,described in said bill.
These respondents reserve to themselves the benefit of all
just ex.oeptions to said bill, and commit their rights and interests to the protection of the Court.
And now having fully answered, these respondents pray
to be hence dismissed with their reasonable costs by them in this:'
1::lehalf expended ..
page 24
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ROBERT \VEATHERLY, JR.,
EUGENE WEATHERLY,
EDNA WEATHERLY,
By FRED C. PARKS,
Their Guardian ad litem~
FRED C. PARKS,
Guardian ad !item for Robert Weatherly, Jr., Eugene Weatherly and Edna
Weatherly, infants.

State of Virginia,
County of Washington, to-wit:
Fred C. Parks, guardian ad litein for Robert Weatherly,_
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Jr., Euglene Weatherly and Edna Weatherly, the respondents
named in the foregoing answer, being duly sworn, says that the
facts and allegations therein contained are true, ~xcept so far as
they are therein stat.ed to be on information, and that so far as
they are therein stated to be upon information, he belieYes them
to be true.

FRED C. PARKS,
Gua,rdian ad lirem for Robert Weatherly, Jr., Eugene Weatherly and Edna
Weatherly, Respondents.
Taken, sworn to and subscribed before me, Ora R. Edmondson, a Notary Public of and for the County and State
aforesaid, in my County aforesaid, this 19 day of December,
1942.

My term of office expires Oct.

I,

1945.

ORA R. EDMONDSON,
Notary Public.
Filed:

December 1 9,

I

942.

Lucille B. VanDeventer, D. Clerk.
page 25
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ANSWER OF RAYMOND WEATHERLY, CLINTON WEATHERLY,
OTHO WEATHERLY, SALL IE
WEATHERLY HILL AND RACHEL
WEATHERLY.

Virginia:

In the Circuit Court of Washington County.
Mary Jane Harland and Ethel Bishop
vs.
ANSWER.
~- H. Weatherly, et al.
The answer of Raymond \\Teatherly, Clinton Weatherly,
Otho Weatherly, Sallie Weatherly Hill and Rachel Weatherly
to a bill of complaint filed against them and others in the Circuit Court of Washington County, Virginia, by Mary Jane
Haran and Ethel Bishop.
These respondents, reserving to themselves the benefit of
all just ex.ceptions to said bill ·of complaint, for answer there-

28
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to, or so much thereof as they deem it necessary and material
t~y should answer, answer and say:
That Robert Weatherly, S,r., was a child of W. K. Weatherly and S. R. Weatherly, deceased, and that he -departed this
life intestate on the 13th day of December, 193 1, leaving surviving him his widow, Rachel Weatherly, and the following
children and heirs at law; Raymond Weatherly, Clinton
Weatherly, Otho Weatherly, Sallie Weatherly Hill~ RoblzI1t
Weatherly, Jr., an infant, Eugene Weatherly, an infant, and
Edna Weatherly, an infant.
These respondents are informed and believe that W. K.
Weatherly died, intestate, seised and possessed of the two tracts
or parcels of land described in said bill; that the children of
Roblert Weatherly, Sr., are each entitled to a one-:.sixty-third
( 1/63) undivided interest in said real estate, subject to the
dower right of their mother, Rachel Weatherly; that said real
estate is not div~ible in kind to the parties entitled thereto; and
that these respondents believe, and the.refore allege,
page 26 ~ that the interest of the parties hereto will be promoted by a sale of the real estate of which W. K~
Weatherly died seized and possessed and a division of the pro-·
ceeds among thle parties entitled thereto.
These respondents believe that the allegations contained
in said bill are true, and believe that tliey are entitled to and
should be awarded the relief prayed for in said bill.
And now having fully answered, these respondents pray
to hie hence dismissed with their reasonable costs by them iln this
behalf expended.

RAYMOND WEATHERLY,
CLINTON WEATHERLY,
OTHO WEATHERLY,
SALLIE WEATHERLY HILL,
RACHEL WEATHERLY,
B.y Counsel

R. W. BELL,
FRED C. PARKS,
Counsel for Raymond Weatherly,
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Clinton Weatherly, Otho Weatherly, Sallie Weatherly Hill, Rachel
Weatherly.
Filed December 19, 1942.
Lucille B. VanDeVenter D. Clerk.
page 27
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DEMURRER AND ANSWER
OF DEFENDANTS.

In the Circuit Court of Washington County, Virginia.
Mary Jane Harlan and
Ethel Bishop
vs.
DEMURRER AND ANSWER
J. H. Weathe,rly, et als.
DEMURRER.
Now come the defendants and demur to the bill of complaint, and says that same is insufficient in law be.cause:

I.
The bill does not entitle the .complainants to the relief
prayed for, or in f~ct to any relief.

II.
The deed of August 8, 1927, between W. K. Weatherly
and S. R. Weatherly, is an instrument in writing, signed, seal1ed, acknowledged and delivered, and purports to and did convey the interest of W. K. Weatherly ~n and to the real estate
and pe,rsonal prope·rty, in fee simple, to his wife, S. R. Weathterly, This deed was recorded August 8, 1927.

III.

In any event, if the instrument dated August 8, 1927, is
not held to be a deed, same should be construed as a contract to
convey, and the defendant, J. H. WeatHerly, would be entitled
to specific performance. Howeve.r, these defendants say that
said instrument is a valid deed.
IV.
As a matter of law the bill does not show any grounds for

3o
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equitable relief as prayed for. and as a matter of law the complainants are not entitled to. a division as prayed
page 28 r for.
For the abov,e and other reasons to be assigned at bar,
these defendants say that the bill of complaint exhibited against
them is insufficient in law.
ANSWER.

If any further answer is required, the undersigned defendants, answering say:
That defendants are the children of W. K. Weatherly and
S. R. Weatherly; that both W. K. Weatherly and S. R. Weatherly are dead; that W. K. Weatherly and S. R. Weatherly executed a deed, dated August 8, r 927; and same is of record rn the.
Clerk's Office of this County; that W. K. Weatherly predeceased his wife, S. R. Weatherly; that S. R. Weatherly, by deed
dated July 3, 1933, undertook to and did convey the lands
which she owned in her own ,right and the lands which she·
received from her husband, the said W. K. Weatherly, to J. H.
Weatherly; that these defendants and the complainants were
.cognizant of the deed of August 8, 1927, and also cognizant of
the deed of July 3, r 933; tha.t J. H. Weatherly maintained and
supported his mother in accordance with the provisions of the·
deed of July 3, I 93 3; that J. H. W.eatherly, so each of the
undei;signed avers, is entitled to the lands which were conveyed
to him by his mother, S. R. Weatherly, by the said deed of July
3, 193 3; that ·the~e respondents have no interest therein, according to their information and belief, but if they have any interest therein, they want their brother, J. H. Weatherly, to
have their interest in said lands; that the intention of respondents' father and mother when the deed of August 8, 1927.
was executed, was that the survivor should have all
the lands owned by each, upon the death of the
page 29
other; that this agreement was set forth in the said
deed of August 8, 1927, and was car.ried out. because when the
father died, namely, W. K. Weatherly, the mothet.1, S. R.
Weatherly, remained in possession of said lands until her death.
except that she .conveyed all of said lands to her son, J. H.
Weatherly, by the deed of July 3, 193 3, the said S.. R. Weatherly retaining a life estate, as shown by said deed; that so far as
these respondents know or are advised, J. H. Weatherly per-

r
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formed each and every condition fully and· satisfactorily with
reference to the maintenance and support of his mother, and in
addition thereto paid off and discharged certairi obligations_
which respondents' mother, S. R. Weatherly, became obligated
for Her daughter, Ethel Bishop, and for which S. R. Weatherly
received no benefits; that if the deed of August 8, 1927, is· not
in all respects valid, these respondents say that same should be
construed as a contract, and that under said contract J. H.
Weatnerly is entitled to the lands in question, and that said contract should be specifically enforced; that it was the intention
of their father and mother that the survivor 4,hould have all the
lands owned by each; that both were seized of lands at tll'e date
of said deed; that pursuant to this understanding, the deed of
August 8, 1927, was executed; that the intention of the parties
has been carried out by the mother taking possession of and
.residing upon the lands in question; that they have heard both
their father and mother state that the survivor was to have the
lands owned by each; respondents, therefot1e, state to the Court
that they do not believe they have any interest in
page 3 o ~ said ~ands, but if they do have, they want their
b,rother, J. H. Weatherly, to have whatever interest
they may haye.
Respondents here deny all the allegations not hereinbefore
. admitted or denied, and require stric.t proof of each and everv
·allegation contained in the bill of complaint.
And now having fully answered, respondents pray to be
hence dismissed with their re~sonable costs in this behalf expended.
S. J. WEATHERLY,
NELLIE SHAFFER,
H. C. WEATHERLY,
DELLA COWDEN,
W. P. WEATHERLY.
Filed August 25, 1942.
W. Y. C. White, Clerk.
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DECREE.

In the Circuit Court of Washington County, Virginia.
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Supreme Court of Appeals of Virginia

Mary Jane Harlan, et al.
·VS.
DECREE.
J. H. Weatherly, et al.
This cause came on this day to be heard upon the bill of
complaint; upon process and orde_r of publication; upon the
answer and d~murrer of S. J. Weatherly, Nellie "Shaffer, H. C.
Weatherly, Della Cowden and W. P. Weatherly; upon the
plea of J. H. Weatherly: upon the answer of J. H. Weatherly:
upon ·the demurrer o.f J. H. ·weatherly; upon the answer of
Raymond Weatherly, Clinton Weatherly, Otho Weatherly.
Sallie Weatherly Hill and ·Rachel Weatherly; upon the answer
of Fred C. Parks, guardian ad litem for Robert Weatherly, Jr ..
Eugene Weathe,rly and Edna Weatherly; upon the record at
large; and ·was argued by counsel. Upon consideration o.f all
of which, t~ Court having heard argument of counsel on the
demurrers, and having maturely .considered the memoranda of
authorities filed herein, is of opinion to and doth sustain the
demurrers of J. H. Weatherly and others, and doth dismiss the.
bill of complaints, at cC>mplainants' cost.
To all of .which action o.f the Court, complainants ·except.
The complainants having indicated their intention to apply to the Supreme Court of Appeals of Virgin~a for an appeal
and supersedeas, execution of the foregoing decre·e is suspended
for a period of sixty .days .from this date, provided the complainants, or someone for them, enter into bond befor.e the
Clerk of this Court, within 20 days from this date, in the
penalty of $ 100.00, conditioned according to law,
page 32 ~ with approved surety.
Enter this:

1943, June 14th.
WALTER H. ROBERTSON,
Judgeh

NOTICE OF APPLICATION FOR TRANSCRI.PT
OF RECORD.
Mary Jane Harlan, et al
vs.
J. H. Weatherly et al•
To:

J. H. Weatherly, \V. P. Weatherly, Nellie Shaffer, Della
Cowden, Sam Weatherly, Hiram Weatherly, and T. L.

Mary Jane Harlan, et als vs. J. H. Weatherly, et als
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Hutton and Geo. M. Warren, attorneys of record for
said defendants.
Take notice that we will on the r 3th day of August,
1943, apply to the Clerk of the Circuit Court of Washington,
Virginia, for a transcript of the record in the chancery cause of
Mary Jane Harlan and Ethel Bishop against J. H. Weath'erly
and others.
Respectfully,
MARY JANE HARLAN and
ETHEL BISHOP,
By Counsel.
FRED C. PARKS and R. W. BELL,
Attorneys for complainants.
Service of the within notice is hereby accepted.
T. L. HUTTON,
GEO. M. WARREN,
Attorneys of record for de~ndants.
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CLERK'S CERTIFICATE.

Vi.rginia,
Washington County, to-wit:

L W. Y. C. White, Clerk of the Circuit Court of Washington County, Virginia, do certify that the foregoing is a true
transcript of the record in the chan.cery cause lately depending
in the Circuit Court of Washington County, Virginia under the
style of Mary Jane Harlan, et al, against J. H. Weatherly, et
al; and I further certify that Geo. M. Warren and T. L. Hutton, attorneys of record for the defendants, J. H. Weatherly
and others, have had notict? of the intention of the complainants to apply for the foregoing transcript.
Given under my hand this the 13th day of August, 19·43.
W. Y. C. WHITE,
Clerk Circuit Court of Washington
County, Virginia.
A Copy-Teste:
J. W. HUTTON,
Deputy Clerk.

