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Record "No.r3026

MARY E. SWEAT, ADMINISTRATRIX. OF THE ES
TATE OF ODDS WALES SWEAT,DECEASED,
Plaintiff in Error,
versus

L. C. STINNETT, Defendant in Error..

PETITION FOR A WRIT OF ERROR.

To the Honorable Chief Justice and Justices of the Supreme
Court of Appeals of Virginia:

Your petitioner, Mary E. Sweat, Administratrix-of the
Estate of Odus Wales Sweat, deceased, respectfully repre
sents that she is aggrieved by that certain judgment of the
Law and Equity Court of the City of Richmond, Part Two,
entered against her on the 9th day of November, 1944, for
$650.00, and interest from the 28th day of Apiil, 1944, in pro
ceedings removed for trial from the Civil Justice Court of the
City of Richmond, instituted by L. C. Stinnett, the plaintiff
in the court below, your petitioner, Mary E. Sweat, Adminis
tratrix of the Estate of Odus Wales Sweat, deceased, being
the defendant in the said lower Court; and your petitioner

further represents that she is aggrieved by that certain order
of said lower court entered on the 23rd day of November,

1944. denying a motion of your petitioner for a new trial in
said cause on the ground of after-discovered evidence.
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This action was instituted by civil warrant issued by J. H.
B. Peay, Esquire, a Justice of the Peace of the City of Rich
mond, returnable to the Civil Justice Court of the City of
Richmond for the sum^f $650.00 allegedly due said plaintitf
in the court below for money claimed to have been loaned
2* by said L. C. ^Stinnett to your petitioner's decedent, said
action having been removed for trial to the said lower
court by petition of your petitioner.
There was a verdict of $650.00 in favor of said plaintiff,
L. C. Stinnett, which the judge of the said Law and Equity

Court of the City of Richmond, Part Two, refused to set aside
as being contrary to the law and the evidence, and entered
judgment thereon, of which verdict and judgment your pe
titioner complains.
Subsequent to the entry of judgment in said cause and prior
to the end of the term of court at which said judgment was
entered, and within fifteen days of the entry of said judg
ment, your petitioner moved the said lower Court to grant a
new trial to your petitioner on the ground of after-discovered
evidence, which the said judge of the lower Court refused to
do, of which order denying your petitipner's said motion for
a new trial on the ground of after-discovered evidence your
petitioner complains.
PACTS.

Plaintiff instituted action by warrant in the Civil Justice
Court of the City of Richmond against the defendant, Mary
E. Sweat, Administratrix of the Estate of Odus Wales Sweat,
Deceased, for $650.00 based on a check made by the decedent
which was held by the plaintiff. The action was removed for
tnal by petition for removal to the Law and Equity Court of
the City of Richmond, Part Two, where the case was tried
before a jury and the verdict and judgment were for the
plaintiff for the amount of said check. Defendant's motion
to set aside the verdict was overruled and judgment was en

tered for the plaintiff on November 9, 1944. Defendant ex
cepted to the ruling of the Court. A dav or two later evi
dence of the perjury of one of the plaintiff's witnesses was

discovered and notice was given counsel for plaintiff

3* that a motion j would he made for a new trial *on the
ground of after-discovered evidence. An affidavit was
filed in support of that motion. No counter-affidavit was filed

by the plaintiff until after hills of exception were presented
to the court on January 6, 1945, at which time counsel for

plamtiff decided to attempt to cure the record by moving the

Mary E. Sweat, Adm'x. ot Q.,W.^w.eat, v., L. C. Stinnett. 3
court to permit him to file a counter-affidavit, which motion
the court denied, and to which action of the court plaintiff
excepted and presented his bills of exception. The counteraffidavit was presented subsequent to the term of court at
which the. case was tried an<i subsequent to the term of court
at which the motioij to set. aside the verdict had been made
and overruled.

Plaintiff took the position that the check in question had
been given him on its date, February 23, 1944, that the check
was given to him in consideration of his cancellation of a
chattel mortgage held by him securing payment of a loan
for $650.00 in order that Mr. Sweat and his wife might sell

their furniture,, covered by said mortgage, to John R. Stin
nett;, an uncle of plaintiff. .
Mr. Sweat was found dead on June 19, 1944. He and the

plaintiff had been employed for about a year by the Alvin
Leake Corporation, a contracting fimi in the City of RichlUQnd. The loan is alleged to have been made in cash on De
cember 23, 1943, by the, plaintiff to Mr, Sweat in the service
station of a Mrs. Worth H, Carter, which is located diago
nally across the street from the office of the Alvia Leake Cor
poration. Mrs. Carter testified that the loan wqs made in
her service station because she had been asked to act as wit

ness to the transaction. In addition to the plaintiff and Mr.
Sweat, Mrs. Stinnett and Mrs. Cqrter were present. Both
Mr. Stinnett and Mr. Sweat had checking accounts in the
Southern, Bank of the City of Richmond and both accounts
wqre active at the time the loan is alleged to have been made.
The defendant below knew of no reason why her hus-

4* band had to make a loan *in ip^cember, 1942|, as his earn
ings had been substantial, his bank records showing no
evidence of receipt of a.ny such surn over and above his earn

ings as testified to by his epiployef. Evidence was excluded
as!to, an attempt by Mr. Sweat, the decedent, to give Mr.
Leake a check for $750.00 in.order that it might appear that
he was heavily indebted in the event that bis wife should de

mand alimony as a result of their domestic difiSculties, and
that he, the witness, refused to become a party to any such
arrangement.
Neither coimsel nor defendant bad known of any prior
transactions between the plaintiff and Mr. Sweat previous to
the date of the check, both counsel and defendant having been
advised by plaintiff and counsel for, the plaintiff that the

check had been given for a cash consideration on February
23,1944. Aitkough defendant was.taken by surprise by plain
tiff's testimony that the actual loan had been made in De-
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eember, 1943, defendant knew of no evidence whicli would in
dicate that plaintiff's witnesses were not testifying truthfully
and for that reason no motion was made for a continuance

on the ground of surprise; Mrsi Carter testified as to her
transactions with Mr. Sweat (B., p. 20); She was the only
disinterested witness who testified against the decedent. It
was her testimony which turned out to be perjured without
any question of a doubt, she having testified that she was in
terested in the loan because decedent had ©wed her indriey for

a long period of time, that his account had been paid to her
in cash out of the proceeds of said loan, that he had never
at any time theretofore paid her by check, that she knew he
had a bank account, that she did not accept or cash checks for

decedent in payment of his account or otherwise, and that
the only time she had ever received checks from the decedent
she bad trouble with them, decedent claiming they had been
forged, that decedent was generally poor pay and owed her
for long periods of time;
5*

*After trial of the case on NoVeinbei* 9 bank records'

of the decedent were located by the defendaiit and alndng
them were found six (6).checks drdwn by decedent Ort his

bank account which passed througii the bank accdunt of Mrs.
Carter from November 28, 1943, to December 24, 1943 (R., p.
10).
THE ASSIGNED ERRORS;

(1) The Court erred in thnt it refused to perniif defendant
to introduce the bank deposit record of the decedent which
contained no record of a deposit on or about the time of the

alleged loan which might indicate that the ^650.00 alleged td
have been borrowed by the decedent from plaintiff, or any

substantial part thereof had been deposited in iis bank decount and that the deposits which had been made tallied sub

stantially with the earnings Of the decedent as showii b|^ tke
evidence.

(2) The Court erred in tliat it excliided-evidencd offered by

defendant through Alvin V. l^ddke to the effect that decedent
was attempting to set up fictitious claims against himself b^
getting friends of his to hold checks in large amounts in order
that it might appear that he was heavily indebted in the event
his wife should demand alimony as the result of their do

mestic difficulties, the decedent having requested the witness
Leake to accept and hold a check for $750.00 for that pur
pose.

(3) The Court erred in that it overruled defendant's mor
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tipn to set aside the verdict of the jury on the ground that it
was contrary to the law and.the evidence.
(4) The Court erred in that it overruled the defendant's
motion to set aside the verdict and judgment theretofore rende^:,ed-and entered and to grant a new trial on the ground of
newly discovered evidence.
e*

^ARGUMENT.

The first error assigned above, is as to the refusal of the
court to permit the introduction of the pass-book of the de

cedent in evidence in order that the jury might have the benefit
of the decedent's bank record. Plaintiff's testimony had been
illogical, had looked bad on cross examination, as had that of

plaintiff's witnesses. It is entirely likely that if the jury
had been permitted to see tangible, evidence such as the de
cedent's pass-hook which confirms the position of the defend
ant, the verdict might have been different.
Plaintiff adniitted that he had made no attempt to collect
the check duriug the decedent's lifetime, that he and dece

dent Avere employed by the same fijm, that he held a position
in'that firm which'permitted him to know exactly what de
cedent's earnings were. It does appear illogical for plain
tiff to, b^ve held a check fpr $650.00 from February until after
the decedent's death in June before attempting to collect it,
especially as the decedent's earnings just prior to and about
the time thp loan was made had been rather heavy, having
been $1,320.59 in Novemb^er, 1943, and $803.10 in December,

1943 (R., p. 23), not only that, decedent went into business
for himself in April, 1944, as The Quick Service Company
and was joined in that business bj^ the plaintiff as a partner
abpuf a month or more later. Yet, despite the fact that plain
tiff and decedent were in business together at the time Mr.
Sweat died on June 19, 1944, when Mrs. Sweat went to the

office of the company to look after her husband's affairs she
was forcibly ejected by the plaintiff with the statement that
her husband had no funds in the business and that he owed
him, the plaintiff, the $650.00 check in question (R., p. 21).
It is inconceivable that a man \yho could earn over a thou
sand dollars a month and could start'a business for himself,

and then could take in the piniptiff as a partner, could
7* have no interest in the business. That was another illogical
*and undoubtedly untrue 'statement by the plaintiff.
The plaintiff's story, as related on the stand, took defend

ant by Surprise. He testified that the check bad been given
to him in February, 194^, at the time the decedent and his
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wife decided to sell their furniture to John R. Stinnett, an
uncle of'the plaintiff. John Stinnett would not buy the fur
niture because of the lien of a mortgage held by the plaintiff.
Plaintiff could not explain on cross examination how John
Stinnett knew of any such mortgage as the mortgage which
was presented in evidence bore no indication of having been
recorded. Not only that, the mortgage was still in the pos
session of the plaintiff at the time of trial, although he tes
tified that he had cancelled it in consideration of receipt of
the $650.00 check. The mortgage bore no indication of can
cellation, was a crudely drawn instrument, prepared by either
the plaintiff or the decedent and indicated an indebtedness
of $1,175.00. The explanation of the reason for its being for
that amount rather than for $650.00, the amount of the alleged
loan, was so hazy that neither counsel nor the Court remem
bered it well enough to make it a part of the statement of evi
dence.

Pla'ntiff further testified that the actual loan had taken place
in the service station of Mrs. Worth H. Carter, on December
23, 1943, who had been ashed to act as a witness to the trans
action. Cross examination failed to develop any reason why
a witness was necessary or why checks had not been used, as
it was admitted by Mrs. Carter and plaintiff that both plain
tiff and the decedent at that time had active checking accounts
in the Southern Bank of the City of Richmond. Mrs. Carter
attempted to bolster her testimony by making the statements
set out on page 20 of the record, all of which are contradicted

by the checks described on page 10 of the record, which were
discovered the day after the trial by decedent*s widow.
8*
*There was no legal reason for excluding decedent's
bank pass-book other than the fact that the account was
in the name of decedent's son, by decedent, to-wit, ''Odus W.
Sweat, Jr., by 0. W. Sweat". Defendant testified that this
was the one and only bank account carried by the decedent.The son, whose name was used, is an infant about nine (9)
years of age, with no income ^nd with no source of income.
(R., p. 21.)
The evidence was material in that it contained information

which could properly lead the jury to doubt plaintiff's testi
mony.. The bank record showed deposits which tallied rea

sonably with decedent's earnings, yet it contained no deposit
or deposits which could be traced to the alleged loan. The
burden of-proof was on the plaintiff. This evidence is of
such direct nature that it would properly tend to cast doubt
on plaintiff's testimony.
Section 6209 of the Virginia Code, as amended, and as in-

Mary E. Sweat, Adm'x. of 0. W.Sweat, v. L. C. Stinnett.
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terpreted by this Court in Bailiff y. Jewell, 153 Va. 315, 324,
provides that memoranda of decedent, if relevant, are admis
sible. Certainly bank records should rate high in that cate
gory. They inay be silent, but their contents could well speak
loudly in contradiction of plaintiff's testimony.
Second Error,

The second error complained of is of even greater im
portance than the first in that the exclusion of testimony to
show, through similar actions of the decedent at the same
time, that the check held by plaintiff was probably without
consideration and unenforceable between the original parties,
resulted in a failure to permit the jury to consider such evi

dence which would tend to raise a grave doubt in the minds
of any fair-minded jury as to the validity of plaintiff's
9*

claim. .

®Mr. Sweat was attempting' to build up a defense
against a substantial alimony claim by his wife. Pie drank
heavily, neglected his family, mixed with improper compan
ions, and supported his family poorly.despite his most substan
tial earnings. There was little doubt that his wife would pre
vail in divorce proceedings. He requested the witness, Leake,
his employer, to hold his check for $760.00, so that when the
question of amount of alimony was raised he could say that
he was heavily indebted, owing $750.00 to Mr. Leake, $650.00
to plaintiff, and perhaps also the $1,175.00 represented by the
crudely drawn paper alleged to be a chattel mortgage, which
it is not, which was used in evidence by plaintiff. The evi
dence shows the defendant and decedent actually separated in
April, 1944, six or seven weeks after plaintiff testified he re
ceived the $650.00 check from Sweat.

The Court excluded this evidence on the theory that dece

dent's estate could not defend by showing decedent's fraud.
That is incorrect, as the defense was lack of consideration
for the check and not fraud. No title of any property had
passed. Defendant was not attempting to defeat a fraudu
lent conveyance. No conveyance had taken place between
plaintiff and decedent. The burden of proof was on the plain
tiff to prove consideration for the check, the check itself be
ing mere prima /acie evidence of a debt. Pacts and circum
stances casting doubt on the passing of that consideration are
entirely proper, unless too remote in point of time or entirely
immaterial and irrelevant. It must be conceded that these

facts were concurrent, material and relevant.

The admission of those facts would indicate an attempt to
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concoct a fraudulent defense in the impending divorce suit.
They also would tend to show an entire lack of legal considera
tion for the check, unless the Court considers the plaintiff's
acquiescence in the proposed plot as sufficient consideration
for the check. If that theory be adopted, the face amount of
tne check would be no proof of the value of such services
10^ by plaintiff on behalf of decedent, but must rest *on the
basis of quantum meruit. And that theory would fall,
as the consideration would then be illegal and therefore void.
Judgment should then be for the defendant.
The exclusion of this evidence therefore deprived defendant
of the benefit of vitally important and material facts which
might have, in all probability, turned the tide in her favor.
Cases decided by tins Court excluding evidence of decedent's
fraud to avoid a conveyance are not in point, as no convey
ance of title or property had taken place. The sole defense
is that if all proper evidence had been allowed by the Court
below the plaintiff could not have maintained the burden of
proving consideration for the check he held.
Third Error,

The third error alleged is as to the failure of the Court to
set aside the verdict of the jury as contrary to the law and
the evidence.

This was a case against a decedent's estate in which only
three witnesses testified in support of the plaintiff's claim.
They were, (1) the plaintiff, an alleged creditor of the dece
dent, (2) his wife, who testified she advanced $350.00 toward
the loan and expected to get it back when plaintiff collected
the money,and (3) Mrs. Carter, who was asked to be a witness
to the loan.

If there were no third witness the plaintiff would have had
no corroboration of his claim. Under Section 6200 of the

Code of 1919, plaintiff could not have recovered on his own
uncorroborated testimony. In this case his wife was an in
terested party, as she, by her own testimony, claimed to have
$350.00 at stake. Batlif v. Jewell, supra. In that case the
defendant's wife was not a party to the suit, but would have
benefited as she was jointly indebted with her husband. This

Court said, at page 322,''Her interest in the results is plainly
manifest and it is not necessary that the judgment as
11* entered be in its terms in her favor". And, at *page
325,

"On the other hand when referring to the corroboration
required, this is not limited to the adverse party, but includes
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both the adverse party and the interested party. This lan
guage must have been chosen designiedly. * * ^ If then we are
to attach any effective meaning to this word (interested) we

must hold that one who has a pecuniary interest in the re
covery, although not a party to' the record, is a witness re-'
quiring corroboration.''

Thus, it is clear that Mrs. Stinnett as well as her husband,

the plaintiff, were ''interested" parties, and required corrol^oration. Therefore they secured Mrs. Carter, hy her oivn
admission^ to act as a witness to the alleged transaction.

tinder the facts and circumstances, even without evidence
of Mrs. Carter's perjury, it is apparent that plaintiff's case
is made up entirely of manufactured testimony, does not hang
tpgiether, would not have supported a verdict without Mrs.
■Carter's cofrobqratipn, and her corroboration is so unworthy

of bdief that the verdict of the jury should have been set

aside and judgment entered for the defendant.
"If the testimony to be corroborated is inconsistent and
contradictory, then to Tspeak of corroboration at all would be
a solecism." Ratlif v. Jeivell, supra, 326; Merchants Supply

Go. v. Hughes Ex'rs., 139 Va. 212-, Burton V. Manson, 142 Va.

500, 129 S. E. 356; Davies
513.

.

'

SiVvey, l48 Va. 132, 138 S. E.
.

Can a reasonable person beheve that a week or so after a

loan of this type between Iriends (R., p. 18) the borrower of
$65Q.OO in cash \yould bring thp lender, entirely unsolicited,
a chattel mortgage dr^wn by himself for $1,175.00, that

12* the loan was made in cash, although both "lender and"
borrower had checking accounts in the same Richmond

bank, and that they had to prpcure a third party as a witness

to the'loan; that decedent left'the employment where he and
plaintiff were'b'oti eniplbyed, established a business of his
own, later took plaintiff in as a partner, yet two months later,

upon Mr! Sweat's death, his widow was told by plaintiff that
decedent had no interest in the business. The check was never

presented at a bank for pa;^eiit and there was no evidence

of any attempt to collect the alleged

^^til after Mr.

Sweat died. Anderson v. Mossy Creek, etc., Co., 100 Va. 420,
This evidence is so unreaspnable thnt no court should be

required to accept it as evidence against the estate of a de
cedent. No sensible reason can be advanced for asking a
woman who operates a seryme station near the place of em-
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ployment of the partieSj to act as a witness to a friendly trans
action of this type, wMch under ordinary and usual circimstances would have been private and personal, from which
»the gaze of outsiders would have been excluded, rather than
invited.
Fourth Error.

The fourth error complained of is as to the failure of the
trial court to grant defendant's motion for a new trial on the
ground of after-discovered evidence. The motion was made
promptly, within the time required by law, at the same term
of court at which the trial took place, and within fifteen days
after the verdict was rendered.

No counter-affidavit was filed in opposition to defendant's
affidavit in support of her motion for a new trial. It was

only after the record in this matter was called for that plain
tiff attempted to cure that defect. The counter-affidavit
13* was properly excluded by the *trial court as it was with
out power to add to or change the record in any manner
after the end of the term of court at which the case was tried

and its judgment rendered. That term ended on December 9,
1944. The defendant's affidavit was filed on or before No

vember 23, 1944. Plaintiff's counter-affidavit was tendered
on January 8, 1945. It is not properly a part of the record.
The motion for a new trial in this case on the ground of
after-discovered evidence comes well within the rules estab

lished by this Court.
In the case of Hodnett v. Danville,152 Va. 955, the Court set

out the following as the requisites which must concur in or
der that a litigant might be entitled to a new trial;
"In order for the after-discovered evidence to be a proper
basis for granting a new trial, such evidence must—
"(1) Have been discovered since the former trial;
"(2) Be such as by reasonable diligence on the part of the
defendant could not have been secured at the former trial;

"(3) Be material in its object, and not merely cumulative,
corroborative and collateral;

"(4) Be such as ought to produce, on another trial, an op
posite result on the merits;
"(5) Go to the merits of the case, and not merely impeach
the cbiaracter of a former witness."

While that case is not otherwise in point the Court does say.
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at page 961, that "It is often a difficult question to determine
whether after-discovered evidence is material or merely cumu
lative, corroborative and collateral". The Court cites Hilliard on'New Trials, page 502j note A,in which it is said
14* "Admissions and conversations of a defendant, in *direct conflict with his testimony and with the theory of
his defense are not impeaching but original evidence. Evi
dence which is specifically distinct and bears upon the issue
is not cumulative, though it may be intimately connected with
parts of the other testimony".
If we analyze the new evidence we will find it comes strictly
within the rules set out above.

. (1) The checks were discovered since the former trial.
(2) The newly discovered evidence is such that by reason
able diligence on the part of the defendant it could not have
been secured at the formr trial, there having been no intima
tion, in the pleadings or otherwise, that Mrs. Carter would
testify in the manner in which she did. Her story could not
have been anticipated. If she had merely stated that she was

a witness to the passing of the money from the plaintiff to
the defendant's decedent there would have been no basis for

the motion for a new trial. What happened, however, was
that Mrs. Carter sought to prove the money passed on De
cember 23, by claifning that the decedent owed her a bill for
over a month, that he had never paid her a bill for gas and
oil by check although he had a bank account, that she had
never cashed checks for the.decedeiit prior to that time, giving
as her reason that she did not make a practice of cashing
checks because checks were so troublesome, and she bolstered
that statement with the claim that she had subsequently cashed
two $15.00 checks for Mr. Sweat, and that they were claimed
by him to be forgeries. None of this could have been antici

pated by the defendant by keenest analysis. The law requires
.. only reasonable diligence.
15*
*(3) While there may be no natural yardstick to de
termine when evidence is material in its object, the fact
that the evidence is so important that it goes to the heart of
the case and its introduction disproves the contention of the
plaintiff, answers the requirement of materiality. It is not
cumulative because we did not attempt to disprove the plain
tiff's case by any similar testimony; nor is it corroborative

except in the sense that it corroborates the defendant's posi
tion that the plaintiff's contention is based entirely on pei'jured testimony. As to the checks being with reference to a
collateral issue, that collateral issue, if there be one, was used
by the plaintiff as the cornerstone of his case.
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(4) With the plaintiff principally resting his case on the
testimony of Mrs. Carter, and Mrs. Carter resting her ve
racity and credibility on the statements above set out, our
discovery of uncontrovertible evidence which proves without
possibility of contradiction that Mrs. Carter deliberately fal
sified the facts ds to the consideration for the •check, makes
her testimony as to that sole, material issue, the "Achilles
Heel" of plaintiff's case. The newly discovered checks do
not merely tend to destroy the plaintiff's story as to the man
ner in which the loan was made, but they fully and completely
destroy Mrs. Carter's testimony. The conclusive proof of
her perjury must force any reasonable person to believe that
she did not plan this story herself, but that the plaintiff and
his wife rehearsed the story with her. That, coupled with
the plaintiff's testimony as to the cancellation of *the
16* mortgage at the time he received the check on Febru
ary 23, which he claimed was when Mr. Sweat and his
wife sold their furniture which was covered by the mortgage,
and which story was just as conclusively proved to be false,
should be sufficient to convince the Court that the fourth re

quirement above set out has been met fully and completely, in
that a new trial ought to produce a different result on the
merits.

(5) As above stated we have covered the fourth require
ment and also the fifth requirement as to the new testimony
going to the merits of the case. It does "not merely impeach
the character of a former witness", but it entirely impeaches
the testimony of that former witness. Counsel for plaintiff
even sought to introduce a copy of a cash receipt allegedly
given Mr. Sweat on December 23, 1943, as proving Mrs; Car
ter had received part of the proceeds of the cash loan. The
checks conclusively show that no such transaction had ever, in
fact, taken place.
In the case of Harris v. Wall, 144 Va. 774, the facts are
quite similar to those in the present case before the Court.
In that case Wall sued Harris for a debt which was con

tracted by Saul Dowtin. In that case as in the present one,
the evidence

"introduced in support of defendant's motion to set aside

the verdict because of after-discovered evidence consists prin
cipally, if not entirely, of cancelled checks which had been

paid by Dowtin to the plaintiff during their dealing over .a
period of about eleven months, and which Wall swore he had
not received, except probably two; his contention before the
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jury bieing that the defendant had paid him for the goods fur
nished Dowtin with his (Harris') own checks, drawn or pay
able directly to plaintiff. Wall, whereas the cancelled checks
with Wall's endorsement on the back show that the checks

referred to were not drawn by Harris payable to Wall, but
were payable to Dowtin, and by him endorsed to Wall. His

signature appears on the back of each of them as an assignee
in due course of Saul Dowtin".

17*

*The Court then went on to say, and this language
applies to the present case as.well as to the cited case;

^^To allow a verdict to stand under this state of the record

would at least have the appearance of lending the Court's
aid to a litigant who has accrued a verdict and judgment hy
testimony, the dona fides of which is open to the gravest* sus
picion. This is not an instance in which the defendant should

have,anticipated I the necessity for having the cancelled checks
in Court. He had no reason to suspect either from the plead

ings or from the facts, q>s they tvere known to him, that plain
tiff would claim that he, Harris, had settled the Dowtin ac
count or made payments thereon with his checks payable di
rectly to plaintiff, and there is therefore no want of diligence
on his part in this behalf."

It appears from the above that the position of the Execu
trix is identical with that of the defendant in the case cited.

As is more specifically stated in our affidavit, the defendant
appeared in Court to challenge the loan in cash of $650.00 by
the plaintiff to defendant's decedent on February 23, 1944.
Instead she was met in Court by a series of entirely different
facts, of doubtful credibility at best, which have now be^n
entirely disproved by the checks which defendant located

after the trial of the case, and the necessity for which could
not. possibly have been anticipated prior to trial from the
pleading's-or from the facts as she and her counsel knew them.

While there must be some end to htigation, the courts are

jealous of their place in society^ as arbiters of justice when
ever justice can be attained within the limits of necessary
r;ales, of evidence and procedure. , In the case of Stubbs v.
Dowden, 179 Va. 190, at page 198, the court says:

"More latitude is allowed a trial court in granting a new
trial than in refusing one. * * * The granting of a new trial

invites further investigation, wfiile a refusal operates as a
final adjudication of the rights of the parties. A stronger
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case must be made to justify this court in disturbing an
18* order ^granting a new trial than one which has been re
fused."

It is, therefore, apparent that the, ends of justice require
a Court to be more lenient in granting a new trial in order
that justice might be achieved than in refusing that right,
and more especially so where the evidence of perjury is as
strong as it is in this case. A myriad of cases might be cited
in which a new trial was granted where the evidence of per
jury was not present but that of after-discovered evidence of
a much weaker nature and of a more indirect nature was

present. In the case of Zimmerman v. Commonwealth, 167
Va. 578, the Court held that while the existence or truth of
the new evidence may be denied, ''neither the trial court nor
the Supreme Court of Appeals should weigh'it with the ex
actness or closeness incumbent on the jury to weigh evidence
in passing upon the guilt or innocence of the accused". In
the present case the checks speak for themselves and are in
direct contradiction of the plaintiff's only disinterested wit
ness. Without that witness the plaintiff's claim was weak,

but with that witness standing discredited before the court,
the plaintiff's case disintegrates. As in the case of Ruth v.
Timberlalce, 160 Va. 822, "the case of the plaintiff hinges en
tirely upon the evidence of his main witness".
CONCLUSION.

Your petitioner respectfully contends and submits that the
judgment of the lower court in this case should be reversed,
that the verdict of the jury should be set aside and judgment
entered by this court for defendant, or remanded to the trial
court for a new trial, or that the order of November 23, 1944,

overruling petitioner's motion for a new trial on the
19? ground of after-discovered evidence, should be *reversed
and the case remanded to thp Law and Equity Court of
the City of Richmond, Part Two,for a new trial on the issues
joined, for the foregoing reasons assigned, and respectfully
prays that she be awarded a writ of error pending the review
of the record by this court, and that this petition may be
read as your petitioner's opening brief, for which your peti
tioner intends it.

Opportunity for oral argument on this petition is desired.
A copy of this petition has been delivered in person to L.
Mercer Smith, Esquire, at Richmond, Virginia, who was the

attorney appearing for the plaintiff in the proceedings in this
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case before the Law and Equity Court of the City of Rich
mond, Part Two, Richmond, Virginia, and said copy of this

petition was delivered to him on the 24th day of February,
1945.

This petition will be filed in the office of the Clerk of the
Supreme Court of Appeals at Richmond.

Respectfully submitted,
MARY E. SWEAT,
Administratrix of the Estate of Odus

Wales Sweat, Deceased,
By Counsel.
ISRAEL STEINGOLD,
1032 Mutual Building,
Richmond 19, Virginia,

Attorney for Petitioned
The undersigned, an attorney duly qualified to practice in
the Supreme Court of Appeals of Virginia, does certify that
in his opinion the judgments complained of in the foregoing
petition ought to be reviewed.

, ISRAEL STEINGOLD,
1032 Mutual Building,
Richmond 19, Virginia.
Received February 27, 1945. .

M. B. WATTS, Clerk.
Writ of error allowed.

GEORGE L. BROWNING,
5-30-45.

Received May 31, 1945.
M. B. W.
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RECORD
VIRGINIA:

Pleas before the Honorable Haskins Hobson, Judge of
the Law and Equity Court of the City of Richmond, Part
Two, held for the said city at tlie courtroom thereof in the
City Hall on the 11th day of January, 1945.

Be it remembered that heretofore, to-wit: In the Clerk*s
Office of the said Law and Equity Court of the City of Rich
mond, Part Two, the 11th day of September, 1944: Came
the Clerk of the Civil Justice Court of the City of Richmond

and lodged the papers in the proceeding wherein L. C. Stin
nett is plaintiff and Mary E. Sweat, Administrator of estate of
Odus Wales Sweat, also known,as Odus W. Sweat and 0. W.

Sweat, defendant, and the same having been filed are in the
words and figures following, to-wit:
''City of Richmond, to-wit:

To H. C. Farmer, High Constable of said City.
in the name of the Commonwealth of Virginia, I command

you to summon the defendant Mary E. Sweat, Administrator
of estate of Odus Wales Sweat also known as Odus W. Sweat

and O.-W. Sweat to appear before the Civil Justice Court of
the City of Richmond, RoOm 416, City Hall, on the 1 day of
Sept., in the year 1944, at 10:00 o'clock A. M.., to answer the
complaint of the plaintiff L. C. Stinnett upon a claim of Six
hundred fifty dollars and .... cents., with interest from April
28,1944, alleged to be due said plaintiff from tha said defend
ant by check and do you then and there make return of this
warrant and how you executed the same,
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Given under my. hand this 16 day of Aug., 1944.
J. H. B. PEAY, J. P.

And at another day, to-wit: At a'liaw and Equity Court

of the City of Richmond, Part Two, held the 20th day of Sep
tember, 1944.

L. C. Stinnett, plaintiff
against

Mary E. Sweat, Administrator of the. Estate of Odus Wales
Sweat, also known as Odus W. Sweat and 0. W. Sweat,
defendant
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REMOVAL FROM OIVTL JUSTICE COURT.
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Upon inotion. this day mado hy the plaintiff; by counsel,
. It is ordered that the defendant file her written grounds of
defensfe with the Court,within the next ten days.
And at another,dayj torwit: .At a Law and Equity Court
of the City of Bichmond, Part Two, held the 5th day of Octo
ber; 1944:

This day came the defendant, by counsel, and by leave of
Court filed herein a statement of the gronnde of her defense
to this action.

Tifginia:

In the Law and Equity Court of the City of Eichmond,
Part Two.

page 3 [■ L. C. Stinnett, Plaintiff,
V.

Mary E. Sweat; Admiiiistrator of the Estate of Odus Wales
Sweat; Deceased; Defendant.
GEOUNDS OP DEFENSE.

Now comes the Defendant and says the Estate of Odus

Wales Sweat is not indebted to the Plaintiff in any amount,
that there was. no consideration fOr the note upon which Hiis
action is based, that the note was giveh to the Plaintiff for
the purpose of defrauding his creditors and his wife.
, Defendant reserves the right tO file additional Grounds of
Defense.

STEINGOLD & STEINGOLD
p. q.

STEINGOLD & STEINGOLD
p. q.

And at another day, to-wit: At a Law and Equity Court
of the City of Eibhniond; Part Two; held the 9th day of NO^
vember, 1944.

This day came the plaintiff and defendant, by counsel, and
thereupon the defendant pleaded
debit" and put her
self upon the Country and the plaintiff likewise.
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And thereupon came a jury, to-wit: Ernest D. Turner, Jr.,
John B. Christian, Welford L. Dunnington^ Otis 0. Cheatham,
J. Wortham Pool, P. A. Belton, Jr., and James A.

page 4} Monahan who were sworn well and truly to try the

issue joined in this case and haying heard the evi
dence and arguments of counsel were sent out of Court to
consult of a verdict and after sometime returned^ into Court
with a verdict in the words and figures following, to-wit:

'We
■
the jury find for the Plaintiff in sum of Six Hundred &

Fifty Dollars and interest from April 28, 1944."

Thereupon the defendant, by counsel, moved the Court to
set aside the said verdict as contrary to the law and the evv

dence and the Court having heard arguments thereon, doth
overrule the said motion.

*

. •«.

Therefore it is considered by the Court that the plaintiff

recover against the ■defendant the sum of six hundred and
fifty dollars with interest thereon to be computed after the
rate of six per centum per annum from the 28th day of April,
1944, until paid and his costs by him about his suit in this
behalf expended.

And at another dav, to-wit: At a Law and Equity Court
of the City of Richmond, Part Two, held the 23rd day of Noveipher, 1944.

This day came the defendant and filed her written motion
to set a^ide the verdict of the jury and the judgment of the

Court entered , on said verdict on the 9th day of November,

1944, upon the ground of after discovered evidence, and filed

her affidavit therewith, and upon the making of said motion,
it is considered by the Court that the same he overruled.
- To which actions of the Court the defendant, by counsel,
duly excepted.

page 51 Virginia:

In the Law and Equity Court of the City of Richmond,
Part Two.

L. C. Stinnett, Plaintiff,
V.

'

Mary E. Sweat, Administratrix of the Jlstate of Odus Wales
Sweat, Deceased,, Defendant.
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MOTION FOE NEW TEIAL.

State of Virginia,
City of Eichmond, to-wit:

The said defendant, Mary E. Sweat, Administratrix of the
Estate of Odns Wales Sweat, Deceased, respectfully moves
the Court to set aside the verdict and judgment entered
herein, on the ground of after discovered evidence, and al
leges that such evidence is material, and the introduction of
which would and ought, in all probability, result in a different
verdict then that rendered by the jury in this cause, that the
said evidence will show, beyond a reasonable doubt, that a
material witness, without whose testimony the plaintiff could
not have prevailed, had perjured herself in corroborating the
plaintiff, and that said evidence is not merely cumulative, cor
roborative or collateral, and that the introduction of said evi^
dence would entirely discredit Mrs. Worth H. Carter, the
only apparently disinterested witness introduced by plain
tiff to corroborate his claim against the said decedent's es-.
tate; and that the necessity for said evidence could not have
been anticipated by great care or diligence on the basis of
the pleadings or expected testimony, as will appage 6 [■ pear from the affidavit of the defendant herein here
to attached and made a part hereof.
ISEAEL STEINGOLD

p. d.

Virginia:

In the Law and Equity Court of Gie City of Eichmond,
Part Two.

L. C. Stinnett, Plaintiff,
V.

Mary E. Sweat, Administratrix of the Estate of Odus Wales
Sweat, Deceased, Defendant.
AFFIDAVIT IN SUPPOET OF MOTION FOE NEW
TEIAL.

State of Virginia,
City of Eichmond, to-wit:

- This day personally appeared before me, Gaynelle C.- Duke,
a Notary Public in and for the City aforesaid in the State of
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Virginia, Mary E. Sweaty "^hO bOing duly swOrn doth depose
and say:

(1) That she is Administratrix of the Estate of Odus"Wales
Sweat, Deceased;

(2) That there was presented to hOr by plaiiitiff a cheok
dated-February 23^ 1944, payable,to his Order for the sum of
Six Hundred and Fifty Dollars ($650.00), purportedly drawn
by the said decedent; that She was informed by her attorney
that in discussing the validity of the said claim, counsel for
the claimant, L. Mercer Smith, Esq., advised him that tie
. check was given to the claimant by the decedent for

page 7 }■ a cash consideration passing On the date , of the
check from the claimant to the decedent; thnt she
is informed and believes that no other or different informa

tion was presented to her attorney, and she unequivocally

states that no other or difiFerent information was giyen her

by the claimant dr by any other person; that she relied en
tirely upon the said information given to her and to her at

torney,. in preparing for trial of the above entitled action on

November 9^ 1944; that she located and offered in evidence

the pass-book of the one and only bank account maintained
by the decedent^ which bore no evidence of the deposit of an
amount which could.be tracfed to the loan alleged to have been

made by the said claimant, that the deposits shown in said
pass-book did tally with the earnings of the decedent originat
ing with the Alvin Leake Corporation, by which both he and
claimant were employed, which fact was verified by the

presentation in evidence of the original records of the dece

dent's said employer, that the Court refused to allow tfife pasg?
book to be introduced in evidence,, over the exception of
counsel-for this affiant;- that not until the evidence of the

plaintiff was introduced did thif^ affiant or her attorney know
or have reason to believe that the plaintiff did not intend to

pursue his claim on the theory of a cash loan on the date of
the check as above set out; that neither affiant nor her at

torney had reason to believe or caUae to inquire concerniijg

any other evidence or records to rebut the evideUcp of tjie

said loan as having been made in cash on February 23, 1944,
the date, of the check;
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(3) That instead of relying on his original ex
planation as to the manner in which the loan was
made, plaintiff traced the transaction, not to the date, of the
check on February 23, 1944, but to an alleged chattel mort

gage for Eleven Hundred Seventy-five Dollars ($1,175.00),
dated December 27,1943; x^hich is alleged to have been volun

tarily given by dfecedent to plaintiff bri that date, as security
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for the loan of Six Hundred and Fifty Dollars ($650.00),
which was actually and physically made in cash on the 23rd
day of December, 1943, at a gasoline filling station operated
by a Mrs. Worth H. Carter;
(4) That the said evidence of the plaintiff was of such
nature that it took affiant by surprise, but neither affiant nor
her attorney knew or had reason to believe that any evidence
to the contrary existed, particularly as the -said Mrs,- Worth
H. Garter testified on cross examination:

(a) That she received payment in cash out of the proceeds
of said loan in the sum of $37.50 on December 23, 1943, and
attempted to present in evidence what she alleged was her file
copy of a receipt for that amount given to the decedent on
that date,

(b) That the decedent had never at any time theretofore
paid her by check,

(c) That she did not accept or cash checks,
(d) That the only time she had ever received checks from
the decedent was at some subsequent date when she cashed

two of decedent's $15.00 checks for an employee of^the de
page 9 }•

cedent and the checks turned out to be forgeries,

(e) That decedent often owed her for long pe

riods of time,

(f) That the said $37.50 cash payment was paid to her at
the time of the-loan by plaintiff, and out of the proceeds of
that loan,

(g;) That decedent had paid her nothing for over a month
on his gas and oil account,

(h) That she was interested in seeing him get the money
because,he., the decedent,, owed her a substantial amount, towit, $37.50,.

.

(i) That she was asked by plaints to act as-witness to
the transaction.

.

^

./

.

-

(5) That neither affiant nor her attorney by due diligence
nor by analysis of the plaintiff's case as alleged in the plead
ings, nor by the keenest of foresight, could have anticipated
that testimony of such nature would be used to corroborate

the testimony of the plaintiff and his wife as to the time,
place, manner of making and consideration for the alleged
loan.

(6). That after the trial of said ease on November 9, 1944,
this affiant, at the request of her attorney, searched ior and

located papers and records of the decedent; that among those
records she found certain checks drawn on the decedent's
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bank account in tbe Southern Bank and Trust Company of
Bichmond, Virginia, during the period from November 28,

1943,through December 24,1943, the period concerning which
the said Mrs. Worth H. Carter testified; and which checks
conclusively, contradict her positive testimony on direct ex
amination and on cross examination, in winch she denied
that she ever had received payment of the de-

page 10 [■ cedent's account by check, or had cashed checks
for him, or that he owed her a biU for over a month.
(7) That the six checks she located which had passed
through Mrs. Carter's bank account during said period from
November 28,1943, to December 24,1943, are as follows:
Dates

Payable to

Amount Given for Endorsed by

Nov. 28, 1943
Dec. 8,1943
Dec. 9,1943
Dec. 11, 1943

Cash
$13.20 "Gas"
Mrs. Worth H. Carter
Cash
7.00
Mrs. Worth H. Carter
Cash
8,00 "Material" Mrs. Worth H. Carter
Worth H. Carter 18.38 "In Full" Worth H. Carter

Dec. 16,1943
Dec. 24, 1943

Cash
Worth Carter

Mrs. Worth H. Carter

15.00
18.38

Mrs. Worth H. Carter
Worth Carter
Mrs. Worth H. Carter

(8) That the evidence of the said Mrs. Worth H. Carter
was material, that it did not involve collateral material, that
it bore directly on the point at issue, to-wit^ whether the
check was supported by consideration as alleged; that she
was the one and only disinterested witness to testify in corroboration of the plaintiff's claim against the decedent's Es

tate; that without the said Mrs. Worth H. Carter, the plain
tiff could not have established consideration for the check

upon which'the plaintiff brought suit; that the affiant's de
fense in this case was not based upon the fraud of the decedent

but upon lack of consideration for the check; that the weight
of the evidence, without the testimony of the said Mrs. Cai'ter
was unquestionably in favor of the defendant; that the plain
tiff's testimony as to the manner in which he ob-

page 11 [ tained the check was contradicted by his own wit
ness, John Stinnett, that the plaintiff testified he
received the check in consideration of the cancellation of the

chattel mortgage aforesaid on February 23, 1944, that the
reason for the cancellation of the alleged mortgage was that
the decedent had arranged to sell the chattels covered by the
mortgage to the said John Stinnett, and that John Stinnett,
knowing of the mortgagOj would not buy said chattels from
the decedent and his wife unless the mortgage were can
celled; that the mortgage was in the possession of and was
introduced in evidence by the plaintiff without evidence of
cancellation; that the mortgage was in the possession of the
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plaintiff even thongh he testified the consideration for the

check was its cancellation; that what purported to be a mort
gage was not acknowledged, nor was there any evidence of
recordation; that plaintiff definitely and positively placed the
date of the sale of the said chattels included in said mortgage
as February 23, 1944, the date of the check; that he admitted
there was no other consideration for the check than the can

cellation of the mortgage; that his witness, John Stinnett,
admitted that the sale of the said chattels took place in April,
1944, and not in February; that the testimony of affiant was
that the sale of the chattels took place in April, 1944, that the
testimony of Alvin V. Leake, decedent's and plaintiff's em
ployer, corroborated affiant and John Stinnett, testifying that
he knew decedent and his wife sold their furniture to John

Stinnett in April, 1944, and that decedent and his wife then
separated, that plaintiff made no attempt to refute this ad
verse testimony.
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MARY E. SWEAT, Admx.
Affiant

Subscribed and sworn to before me in my City aforesaid,
in the State of Virginia this 22nd day of November, 1944.
GAYNELLE 0. DUKE

Notary Public
Commissioned as Gaynelle Cheek
My Commission Expires September 2nd, 1946.
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And at another day, to-wit: At a Law and
Equity Court of the City of Richmond, Part Two,

held the 8th day of January, .1945.

This day came the plaintiff and defendant by counsel, and
the plaintiff tendered to the Court his bill of exception and

on his request the said bill of exception is signed and made a
part of the record in this case.
Virginia

In the Law and Equity Court of the City of Richmond,
Part Two.

L. C. Stinnett, Plaintiff
V.

Mary E. Sweat, administratrix of the Estate of Odus Wales
Sweat, Deceased, Defendant
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BILL OF EXCEPTIONS.

Bt it remembered tbat, after the trial of this cause on the

9th day November, *1944, and after judgment was entered
for the plaintiff therein, the defendant, on the 23rd day of
November,1944, before the said judgment became final, moved
the Court to set aside said judgment and re-open the case on

the ground of newly discovered evidence, and thereafter filed
in support of said motion an affidavit of said Maiy E. Sweat.
Whereupon counsel for the plaintiff thereafter, to-wit, on
January 8th, 1945, moved the Court for permission to ffle
counter-affidavit of Mrs. Worth H. Carter, a witness, copy of
said affidavit being hereto attached and made a

page 14 } part hereof, and prayed that the Court would per
mit same to be introduced, but which motion was

overruled by the Court; to which action of the Court plain
tiff has duly excepted, and tendered this his bill of excep
tions and which he prays may be signed, sealed,, and made
a part of the record in this cause; which is accordingly done
on this 8th day of January, 1945, within the time prescribed
by law, and after due and reasonable notice in writing to
counsel for defendant as required by law.
HASKINS HOBSON

Judge of the Law and Equity Court of
the City of Richmond; Part Two.
Virginia

In the Law and Equity Court of the City of Richmond,
Part Two.

L. C. Stinnett, Plaintiff
V.

Mary E. Sweat, administratrix of the Estate'of Odus Wales
Sweat, Deceased, Defendant
COUNTER-AFFIDAVIT.

This day personally appeared before me, J. Wellford
Smith, a Notary Public in and for the City of Richmond, in
State aforesaid, Mrs. Worth H. Carter, who, being duly sworn
doth depose and say:

(1) That she was a vdtness in the trial of the above styled
action on November 9, 1944;
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(2) That replying to the allegations attributed to her in
the affidavit in support of motion for new trial
page 15 [• made by the defendant and filed in this action she
says

(a) That she did receive in cash out of the proceeds of the

loan made to 0. W. Sweat by L. C. Stinnett on December 23,
1940^ the sum of $37.50 in payment of indebtedness of de
cedent to her,
(h) She admits having said that the decedent had never at

any time before paid his account with her by check.
(c) She denies having said ''that she did not accept or
cash checks'',

(d) She denies having ever stated "that tlie only time she
had ever received checks from the decedent was at some

subsequent date when she cashed two of the decedent's $15.00
checks for an employee of the decedent and the checks turned
• out to he forgeries,''. She states that she offered in evidence
two checks of the deceased which she had cashed but which

were charged back to her account when the deceased repre
sented to the hank that they were forgeries^ She denies hav
ing made mention of any checks being cashed for the de
ceased prior to December 23, 1944, or having denied that she
had cashed checks for the deceased, 0. W. Sweat.
(e) She admits having testified "that decedent often owed
her for long periods of time,
(f) She admits "that the said $37.50 cash payment was
paid to her at the time of the loan by plaintiff, and out of the
proceeds of that loan,

(g) She denies having said "that decedent had paid her
nothing for over a month on his gas and oil acpage 16[ count" but did say "that the decedent has been

owing her for about a month on his account;
(h) She admits having testified "that she was interested

in seeing him get the money because he, the decedent, owed
her a substantial amount, to-wit, $37.50,
(i) She admits saying "that she was asked by plaintiff to
act as witness to the transaction."

(j) She denies that any of the six (6) checks listed in the
affidavit of defendant aforementioned were for any account
which the decedent, 0. W. Sweat, had with her hut that the
checks of November 28, 1943, December 8, and December 16,
1943, were cashed by her for the decedent and that the checks

of December 9, 11 and 24, 1943, came to her through her hus
band who had accepted same from the deceased for materials
and labor furnished by "Worth H. Carter in and about the re-
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L. C. Stinnett.

pair of the automobile of the deceased by said Worth H.
Carter.

MRS."WORTH H. CARTER
Affiant

Subscribed and sworn to before me in my City aforesaid,
in the State of Virginia, this 6tb day of January, 1945.
J. WELLFORD SMITH

Notary Public

My commission expires 4/14/46.
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And now at said day, to-wit: At a Law and

Equity Court of the City of Richmond, Part Two,
lield the lltb day of January, 1945.
This day came the plaintiff and defendant, by counsel, and
the defendant tendered to the Court her biUs of exception

and on her request the said bills of exception is signed and
made a-part of the record in this case.
Virginia
In the Law and Equity Court of the City of Richmond,
Part Two.

L. C. Stinnett, Plaintiff
V.

Mary E. Sweat, administratrix of the Estate of Odus Wales
Sweat, Deceased, Defendant'
CERTIFICATE CERTIFYING ALL THE EVIDENCE.

Be it remembered that, after the jury was sworn to try the

issue joined in this cause, the plaintiff to prove and main
tain the said issue on bis part introduced the following evi
dence:

L. C. STINNETT,
the plaintiff, testified saying:

That be was L. C. Stinnett with the Quick Service Com
pany; general contractor, and bad bis place- of business at
529 West Broad Street;
That in December, 1943,' be was President of Alvin V.
Leake, Inc.; that at that time be bad laiown Mr, 0. W. Sweat
about a year; that be was at the time on friendly terms with

Mr. Sweat;
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Mrs. L. C. Stinnett.

That for several weeks prior to Christmas, 1943,
page 18 }■ Mr. Sweat tried to get him to lend him some money
and that he made a cash loan to Mr. Sweat just
before Christmas 1943; that he didn't know the exact date
but that it was just ahout two days before Christmas; that
he made the loan at Mts. Worth Carter's Service Station at

corner of Adams and Grace Streets, Eichmond, Virginia, and
that he, his wife and Mrs. Carter were present; that he gave
Mr: Sweat $650.00 cash in the presence of his wife and Mrs.
Worth Carter;
That a few days later Mr. Sweat brought to him at his home
a chattel mortgage against all of Ms household furniture;
that the paper then exhibited to him was the one Mr. Sweat

signed, and gave to him in the presence of his wife (Mrs.
Stinnett); that on or about the 23rd of February, 1944j Mr.

Sweat came to him and asked him to release the chattel mort

gage so that he could sell his furniture to J. E. Stinnett; that
he agreed to do so but that he stated to Sweat that he would

have to have something to hold and Mr. Sweat then gave him
a check for $650.00 on the 23rd of February, 1944; that the
check exhibited to him was the.one received from Mr. Sweat.

That he never presented the check to the hank for payment
as Mr. Sweat promised him from week to week he would take

care of the check and asked him not to embarrass him (Mr.
Sweat) at the bank; that Mr.* Sweat promised payment' as
soon as his furniture was sold and then didn't pay him as
he had to give his wife part of the money but he would
definitely pay Mm when he sold Ms home; He said he did not
know how John Stinnett had ascertained that

page 19 }• there was a chattel mortgage, as it had not be4n
recorded.

That no part of the loan had ever been repaid to him.
On cross examination, he testified That he had two or three

checking accounts but was asked by Mrs. Carter to make the
loan in cash so she could get the money that Mr. Sweat owed
her; that he saw Mr. Sweat pay Mrs. Carter.

MES. L. C. STINNETT,
a witness for the plaintiff, testified saying:
That she was Mrs. L. C. Stinnett and lived at 1515 S.

Meadow Street and was a housewife;
That she had known Mr. and Mrs. Sweat for sometime and

that both had visited in her home;
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That he husband (Mr. L. C. Stinnett) had told her he was

going to lehd Mr. Sweat $650.00 and came by the Impse jnst
a few days before Christnias and they drbye down in the car
to Mrs. Worth Carter's Service Station.and that she let her

husband have $350.00 cash to put with the $300.00 which he
had and saw her husband give the money to Mr. Sweat in the

presence of Mrs. Carter; that Mrs. Carter was present all
the time during the transaction; on cross examination she
testified that Mr. Sweat told her after Christmas that he and

his family had had the best Christmas since they had been
married; that the $350.00 was hers and she had'saved it from
money given to her by her Husband from time to time; that
her husband had not paid her back but she was expecting it
whefi her husband was repaid; that she didn't know anything
about Mr. Sweat's business or whether or not he had p. bank
ing account.
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MRS. WORTH H. CARTER

testified on behalf of plaintiff, stated that plaintiff and
decedent had met in her filling station by arrangement
and that she was present"at the time the Six Hundred Fif|;y
Dollars ($650.00) loan was made to decedent on Deceniber
23,"1943; and that out of the proceeds of said loan she re
ceived the sum of Thirty-seven dollars and fifty cents ($37.50)
in payment of a bill for oil and gasoline which decedent had
owed her for over a month. She testified, oil cross examina
tion by counsel for defendant, that decedent paid her the
sufu of Thirty-seven dollars and fifty cPnts ($37.50) on De
cember 23, 1943, that she Was interested in said loan because
Rebedent had owed her money for a long period of time, to-wit,
for about a month, and that the payment to her was made in
cash. She denied that decedent bad ever at any time there
tofore paid her by check although she knew he had a bauk
account with the Southern Bank and Trust Company of RicH-

moiid, Virginia; that decedent bought his gas and oil from
Her and maintained aii account with her for such purchases;
that she did not aPcept or cash checks for decedent'in pay
ment of that account or otherwise; that the only time she had
ever received checks from the decedent, which was on dates

subsequent to December 23, 1943, she cashed two checks for
hiTTi and on these occasion she had trouble with his checks^
decedent claiming they had been forged and that these checks
had never been paid; that decedent was generally popff pay
and owed Her for long periods of time.
'.
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And the defendant, to prove and maintain the said issue
on her part, introduced the following evidence, to-wit:
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Defendant, as Administratrix for the Estate of

Odus Wales Sweat, testified that she knew of no
reason for decedent borrowing the sum of Six Hundred Fifty

Dollars ($650.00) or any other sum of money on December
23, 1943, as his earnings had been substantial; that she had
never heard of the loan being made until after the death of
her husband, the said decedent. At the time of his death the
decedent and said plaintiff had become partners in a business
known as the Quick Service Company, which business had
been begun by the decedent as an individually operated com

pany in April, 1944, that it was when she came to the office
of that company to determine the condition of the business
after decedent *s death, he having died on June 19, 1944, that
plaintiff ordered her out of the office of the Quick Service

Company, telling her that decedpt had no funds in the busi

ness 'and that decedent owed him money and exhibited the

$650.00 check in question; that the decedent maintained a

bank account in the Southern Bank and Trust Company, Rich

mond, Virginia, in the name of 0. W. Sweat, Jr., by 0. W.
Sweat ; that 0. W. Sweat, Jr., decedent's and defendant's son,

is an infant about nine (9) years of age, with no income and
no'source of income; that said bank account was the one and

only bank account maintained by the said decedent; that said
pass-book shows deposits of sums substantially equivalent to
the earnings of decedentus testified to by his employer, Alvin
V. Leake,, and that the pass-book did not reveal the deposit of
the sum of $650.00, or any similar amount which could have
been the proceeds of the alleged loan,
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Defendant further testified that the household

furniture listed in the chattel mortgage placed in

evidence by plaintiff, was sold to John Stinnett in the latter

part of April, 1944, after difficulties between herself and her

husband, the said decedent; that it was her understanding
that plaintiff claimed the check had been given him by de
cedent as evidence of a cash loan on February 23, 1944; that

she had not known that plaintiff intended to take the position

that the actual loan itself was made on December 23, 1943,

until plaintiff testified to that effect in the trial of this cause
on November 9, 1944. She testified that when her husband
died on June 19,1944, his account was overdrawn $4.19, that

he ran around with other women and drank excessively all
the time and that on the Christmas of 1943 she had to borrow
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John Stinnett,

Alvin V. Leake.

$20.00 from a neighbor, but that be gave ber back the money
after Christmas which she returned to her neighbor.
JOHN STINNETT,

who bad been subpoenaed by plaintiff but not called to testify
in bis behalf, was called to the stand by defendant.. He testi
fied that be bad purchased certain furniture from defendant

and decedent, and, while unable to definitely place the date
of the sale, having brought none of bis records to court with

him, thought be purchased said chattels in April, 1944, and
was reasonably certain that be bad not purchased them in
February or March, 1944.
ALVIN V. LEAKE,

testifying on behalf of defendant, stated that decedent left
bis employ in April, 1944, which was at the time decedent and
defendant separated, that be knew of the sale of decedent's

furniture to John Stinnett, which was in April,
page 23 [■ 1944 j and that decedent immediately thereafter
went into business for himself under the trade

name of Quick Service Company. That Sweat was a very
heavy drinker and sometimes consumed a quart of whiskey
per day, that be and bis wife were separated and be was
ninning around with other women; but that be was one of
the best salesmen be bad ever employed. Said witness testi
fied that be was decedent's employer, and that from bis rec

ords the decedent received compensation for services during
the months of November and December, 1943, in the follow

ing amounts:

November 1, 1943

$180.12

November 6, 1943

$248.75

November 12, 1943

314.55

November 19, 1943

:

December 27, 1943
December 4, 1943
December 10, 1943
December 11., 1943
December 18, 1943 ,

164!87

•

412.30
' 192.05
19.60
197.60
159.75

December 24, 1943
234!l0
The foregoing evidence on behalf of the plaintiff and of
the defendant respectively, as above denoted, is substantiallv
all the evidence that was introduced on the trial of this cause.

Mary E. Sweat, Adm'x. of 0. W.Sweat, v. L. Q. Stinnett. M

This certificate, in its original form, was presented to the
Judge of this Court on the 6th'day of January, and after
corrections and amendments is signed by the Judge on this
11th day of January, 1945.
HASKINS HOBSON

Judge of the Law and Equity Court of
the City of Richmond, Part Two
page 24 }• Virginia: '

In the Law and Equity Court of the City of Richmond,
,Part Two.
L. C. Stinnett, Plaintiff
V.

Mary E. Sweat, administratrix of the Estate of Odus "Wales
Sweat, Deceased, Defendant
BILL OF EXCEPTIONS NO. 1.

Be it rembered that, after the jury was sworn to try the'
issue joined in this cause, the defendant, to prove and main
tain the issue on her part offered to introduce the following
evidence., to-wit:

Witness: Mary E. Sweat.

Said witness was asked by

her attorney on direct examination whether her husband had'

maintained a bank account in December, 1943. She stated
that he had and sought to introduce a pass-book of the

Southern Bank and Trust Company, of Richmond, Virginia,
which pass-book was in the name of 0. W. Sweat, Jr., by 0.
W.Sweat. The witness explained that 0. W.Sweat, Jr.,'was
her son, that he was nine (9) years of age, that he had no
income of any sort, and That for personal reasons her hus
band, 0. W. Sweat, maintained his bank account in that man
ner. Counsel for the plaintiff objected to the introduction
of the pass-book in evidence, which objection was sustained
by the Court and the pass-book was excluded from, the con

sideration of the jury. Counsel for the defendant excepted
to the exclusion of the said pass-book from evidence on the
ground that the jury had the right to know whether or not
the decedent, 0. W. Sweat, had deposited monies in his bank
account other than from his earnings as a salesman, evidence
of which was introduced by the defendant. The Court-, did
permit the witness to testify whether any part of the $650.00

appeared from the pass-book to have been deposited, and she
answered ''No."
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"Whereupon, inasmueli as the exception aUeged by the de
fendant to the exclusion of the said evidence, and which she

prayed that the Court would peripit tq^ be intrq-

page 25 [- duced, has not been allowed, she^ tbe said defend
ant, has now written the same exception, and re
quired that the Judge of said Court would init his seal here
unto, which is accordingly done on this 6th day of January,
1945., within the time prescribed by law, and after due and
reasonable notice in writing to counsel for the defendant as
required by law.
HASKINS HOBSON

Judge qf the Law and Equity Court of the
City of Eichmond, Part Two
page 26 j- Virginia:

In the Law and Equity Court of the City of Richmond,
Part Two.

L. C. Stinnett, Plaintiff
v.

Mary E. Sweat, administratrix of the Estate of Odus AVales
Sweat, Deceased, Defendant
BILL OF EXCEPTIONS NO. 2.
I

■ Be it remembered that, after the jury was sworn to try the
issue joined in this cause, the defendant, to prove and main
tain the issue on her part offered to introduce the following
evidence, to-wit:
Witness: Alvin V. Leake. Said witness was asked on
direct examination whether he knew of the personal affairs
of the said 0."W. Sweat. He replied in the affirmative. Ho
was-asked whether said decedent had requested him to as

sist him in any manner in his domestic affairs. He attempted
to testify, which testimony' was objected to by counsel for

plaintiff and was excluded from the evidence, to which ac
tion of the Court the plaintiff duly excepted. The answer of
the witness made in the absence of the jury was that the de

cedent had requested him to hold a check payable to the order
of the witness in the principal amount of Seven Hundred

Fifty Dollars ($750.00) in order that it might appear that
lie was heavily indebted in the event his v\^e should demand
alimony as the result of their domestic difficulties, and that
the witness refused to become a party to any such arrange
ment.
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Whereupon, inasmuch as the exception alleged by the de
fendant to the exclusion of the said evidence, and which she
prayed that the Court would permit to be introduced, has
hot been allowed, she, the said defendant, has now written

the same exception, and required that the Judge of the said
Court would put his seal hereunto, which is accordingly dohe
on this 6th day of January, 1945, within the time
page 27 }• prescribed by law, and after due and reasonable
notice in writing te counsel for the defendant as
required by lawt
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Part I'wb.

if." G. Stinnett, Plaihtitf
i),

■

■

:

:•

■

.

Mary E. Sweat, administratrix of the Estate of Odus Waks
Sweat, Deceased, Defehdaht
' '
BILL OP EXCEPTIONS NO. 3.

Ee it remembered _ that, after the ju^ was sworn to try

the issue joined in this cause, and after the jury found its

verdict for the plaintiff, defendant moved to set aside the

verdict of the jury on the ground that it ,was contrary to the

law and the evidence,^ which motion of defendant the Court
overruled, and to which action of the Court the defendant
duly excepted.

^este: This 6th day of Januaty, 1945.
^ ^

HASKINS HOBSON

Judge of the Law and Equity Court of the
City of Richmond, Part Two

jpage 2§ j- Virgifaiai .

iii tibe Law and Equity Court of the City of Richmond,
Eart Two.

L. C. Stinnett, Plaintiff '
V,

Mary E. Sweat, administratrix of the Estate of Odus Wales
Sweat, Decehhed, Defendant

3.4

Suprei^ie Cpprt pf Appeals of ViTgwia
BILL OF E^CCEPTIONS NO. 4.

Be it remepibered that, after the trial of this cause on the.
9th day of November, 1944, and after judgment was entered

for tide plaintjif, therein, the defendant, on the 23rd day of
November,1944, before the said judgment became final, moved
the Court to set aside said judgment and re-open the case on
the ground pf newly discovered evidence, and filed in support
of said motion an afiidavit of the said Mary E. Sweat, copies
of said motion and afiidavit being hereto attached and made

a part hereof, to which motion of the defendant plaintiff ob
jected but filed no counter-affidavit.
Whereupon counsel for the defendant moved the Court to
set aside the verdict and judgment rendered in this cause on
November 9,1944;, which motion the Court overruled, to which
action of the Court defendant duly excepted, and tendered
this her bill of exceptions and which she prays may be sigped,

sealed, and made a part of the record in this cause; which is
accordingly done on this 6th day of January, 1945, within the
time prescribed by law, and after due and reasonable notice
in writing to counsel for plaintiff as required by law.
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"

HASKINS HOBSON '
Judge of the Law and Equity Court of the
City of Richmond, Part Two

(Affidavit and motion mentioned in the above exception has
been heretofore,cppied into the record)
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I, Luther Libby, Jr., Clerk of the Law and Equity
Court of.the City of Richmond, Part Two, do here
by certify that the foregoing is a complete transcript of the

record in the above-entitled case wherein L. C. Stinnett is

plaintiff and Mary E. Sweat, Administrator of the Estate of
Odus Wales Sweat, also, known as Odus W. Sweat and 0. W.
Sweat is defepdant and that the plaintiff had due notice of

the intention of the defendant to apply for such transcript.
Witness my hand this 24th day of January, 1945.
LUTHER LIBBY, JR.,
Clerk."

Pee for record $9.50.
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M.B. WATTS, C. C.
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