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INTB;E

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3273
SOUTHERN PASSENGER MOTOR LINES, INCORPORATED, A VIRGINIA CORPORATION,
Plaintiff in Error,

versus
LEROY BUR.KS, Defendant in Error.

PETITION FOR " 7RIT OF ERROR AND
.
BUPERBEDEAB.

From the Circuit Court of the City of Lynchburg, Virginia.

To the Ho'l1-orable, the Chief Justice a,n<l Justices of tlbe Supreme Court of .Appeals of Virginia:
Your petitioner, Southern Passenger Motor Lines, Incorporated, chartered and doing business by and under the laws
of the State of Virginia (which will hereinafter be i:eferred
to as the "Defendant" in accordance with its position in
the trial court) respectfully represents that it is aggrieved
by the judgment of the Circuit Court of the City of Lynchburg, Virginia, upon a Notice of Motion brought against it
by Leroy Burks (who will hereinafter be referred to as
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"Plaintiff") rendered on the 17th day of March, 1947,
for the @sum of Seven Thousand Five Hundred Dollars
($7,500.00) with interest from December 11, 1946, the date
of verdict, and costs.
Defendant prays that a writ of error and supen~edeas be
awarded to that judgment against it and that the said judgment be set aside and reversed and a new trial be awarded.
It also prays that the duly authenticated transcript of the
record, hereto attached, be treated as a part of this petition
and that this petition be treated as its first brief on appeal.
References to the transcript herein will be (T.).
2•

PRELIMINARY.
The Plaintiff, Leroy Burks, brought bis action by Notice of
Motion against Defendant, Southern Passenger Motor Lines,
Incorporated, for damages for injuries alleged to have been
received when one of Defendant's cabs in which the Plaintiff
was a passenger collided with a parked automobile on one of
the streets in the City of Lynchburg.
Upon the trial before a jur?, evidence of Plaintiff and Defendant was heard but the court did not permit the Defendant
to introduce evidence that its driver of the cab acted in a
"sudden emergency" and struck out such evidence as had
been adduced for the alleged reason that the Plea of the General Issue and the Grounds of Defense filed were not specific
enough to permit it under Section 6091 of the Code of Vir.· ginia, the Bill of Particulars statute.
·
38
·
After the evidence was concluded., the case thus
limited went to the jury, upon the court's instructions,
which returned a verdict against the Defendant for Seven
Thousand Five Hundred Dollars ($7,500.00) upon which, subsequently after overruling the Defendant's motion to set it
asidel the lower court entered the judgment herein complained
of (T., p. 13). This petition is for a writ of error and supersedeas to that judgment.
(t

THE QUESTION.
The predominant and <. 011trolli11g question in this case is:
1

,Whether or not a defendanf in a negligence case muler a
Plea of the General Issue and Grounds of Defen...c;e commensurate therewith dcnyi11!1 11-e.qli_qence cmi be precluded from
showi1ig that he was 1zot 1,egligcnt in that 1le acted i-n a "sud-

den emergency."
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'J~HE FACTS.
Insofar as the disposition of the question raised by this
petition is concernecl, it is believed to be necessa1!y
4 • ~to state only. the following facts :
Leroy Burks, about <ileven o'clock on the night of December 4, 1945, was a 1mssenger in one of Defendant's cabs,
proceeding north on E,ort A venue, in the 3800 block in the
City of Lynchburg, when the cab in which he was riding collided with an automobile be]ouging to Judge A. D. Barksdale
which his step-son, W. C. Phillips, .Jr., had lawfulJy parked
on the extreme right-hum} side of the avenue, as a result of
which the Plaintiff, a passenger in the cab, was thrown forward in his seat, recei\·ed a blow on liis ~ead and an injury
to his artificial leg and the end of the stump of his right leg
which had been amputated above the knee. At the time of the
accident, there was parked across the street and somewhat
to the south of the Barksdale car a taxicab belonging to another company, and, just prior to and at the time of the accident, a motor vehicle with headlights burning came along
Fort Avenue in a southerly direction and met the Defendant's
cab.
·
Fort Avenue at the locus in quo is 31 feet and 5 inches
wide. The section is re~identinl and the speed limit is
twenty.:five miles per hour. The night was cold, rainy and
misty, and visibility wns poor.
'/'he Pleadin.qs.

The Notice of Motiou t'harged "that notwithstanding the
aforesaid duties hut in total disregard· thereof you
5° *through your saicl ugcnt, servant and employee, the said
James E. Palmateer, did negligently,, recklessly, carelessly, wantonly and willfully fail to use the proper care in
the management and operation of the said automobile and
taxicab; and did negligcutJy faiJ to use and exercise the utmost care, diligence uud foresight in the operation of said
nutomobile and taxicnh with due regard for my s:ifety and
protection; and did ncgli~ently fail to keep the said automobile and taxicab under proper control having due regard for
the conditions then existing; and did negligently fnil to maintain a proper lookout mul refrnin from colliding with other
motor vehicles lawfull)· parked upon the said street and
thoroughfare; and did negligently fail to drive tllc said automobile and taxicab at n careful and prudent rate of speed
under the conditions tlwn nnd there existing; ancl did negligently fail to refrain from driving the said taxicnb recklessly
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and at a speed and in a manner so as to endanger or be likely
to endanger the life, limb and property of any person and
particularly. the life, limb and property of this plaintiff and
at a speed neither greater nor less than was proper and prudent in view of the circumstances then and there existing, and
did negligently drive the said automobile at a rate of speed
exceeding the lawful rate of speed, to-wit, in excess of twentyfive miles per hour in a residential section of the said city;
and negligently did fail to keep the said automobile and taxicab under reasonabl<! and proper control and ready and
6"' able to 8 check or stop it in time to prevent its collision .
with another vehicle lawfully parked upon said street
and thoroughfare; and negligently did fail to use proper care
to refrain from negligence, carelessness and recklessness in
every respect" (T., pp. 5, 6).
Obedient to the order entered on September 16, 1946, the
return day of the Notice of Motion, on October 1, 1946, the
Defendant filed its Plea of the General Issue and Grounds
of Defense as follows :
"And t11e said defcndant "' * 8 comes and defends the.
wrongs and injuries and each of them, etc., and says that it is
not guilty of the said supposed grievances above laid to its
charge or any or either of them or any part thereof in manner and form as the said plaintiff. hath above thereof complained against it. And of this, it, the said defendant, puts
itself upon the country, etc.
'' And as and for grouncls of defense to the said Notice of
:Motion, t]ie defendant stat.es:
"(1) That the plaintiff cannot prove the material allegations of its Notice of Motion;
'' (2) That the defendant was not guilty of either or any
of the alleged acts of negJigence ;
"(3) That the defendunt did not suffer the injuries alleged;

and

" ( 4) That the damages claimed, if any, did not result di-

rectly and proximately from the acts of the defendant"
7• •(T., pp. 10, 11).
ASSIGNMENTS OF ERROR.

It is submitted that the lower court erred in refusing to
permit the Defendant to rlefend upon the ground that the
injuries resulted from an act in a "sudden emergeney" and
that, therefore, there ean be no primary negligence by its
( the court's) action in : .
·

Sou. Passenger Motor Lines, Inc., v. Leroy Burks
(a)

Sustaining, over Defoudunt's objection, Plaintiff's mQtions

to strike such evidence (T., pp. 71, 72; 252·258);
(b)

Refusing, over Defenclant 'El objection, to permit the Defendant to amend its G1·ounds of Defense to show "sudden
emergency" (R., pp. 72-78);
(c)

Refusing, over Defendant's objection, to permit the inb·Q,.
duction by the Defendaut of evidence establishing '' sudden
emergency" (T., pp. 17,!.179); and
(d)

Refusing, over Defendant's objection, Instruction (a) on
"sudden emergency" (T., pp. 266, 267),
ARGUMENT.
At the outset, it is to be observed that the Defendant has
not had its day in coud, wlictber this be due to the igno1·ance
of its counsel or the error of the coui·t., and, if ~due to
8 8 the former, the court could readily linve remedied the
situation by permitting an amendment on proper terms.
The question involved is within narrow compass and, it is
submitted, is settled by Virginia law.
We submit in support of the Assignmenb~ of Error;
(1)

That where a defendant, without prior negligence on his
part, is confronted with a sudden peril, if he then acts as an
ordinarily prudent person would under the same or similar
circumstances, such act in the emergency is not negligence;
(2)

That, the refore, in a negligence case, under a Plea of the
General Issue and Grounds of Defense commensurate therewith, a defendant can rely on the doctrine of '' sudden emergency'' since it amounts to a denial of the negligence charged;
·
and

6
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(3)

That, even if that be not true, in this case where the defendant was relying on that defense, the court, in the interest
of justice, should have peormitted the Grounds of Defense to
be amended, and its failure to do so was arbitrary and an
abuse of discretion.
(1)

Where a defendant, without prior negligence on his part,.
is confronted with a sudden peril, if he then acts as an ordinarily prudent person would under the same or similar
circumstances, such act in the emergency is not negligence.
This point needs no argument. A person acting according
to standard in a "sudden emergency" is not chargeable with
negligence. 38 Am. Juris 686, Negligence, §41. Simply, he
has acted prudently and, although he might have chosen
9e a different or better course, his act is not negligence.
C. .& 0. v. Grunt, HO Va. 333, 341; .McGozcan v. 1'ayma111,
144 Va. 355,369; Laveusfein v.11faile, 146 Va. 789,799; Gainc.c:v. Campbell, 159 Va. 504; TI'ash v. Holland, 16fi Va. 45;
Stallard v. .Atlantic Gniyhomul Lines, 169 Va. 2:!3; Sa,mulcrs
v. Hall, 176 Va. 526; Bloxom v. "!JfcCoy, 178 Va. 343; Bwisell
v. Kelly, 180 Va. 304.
The doctrine is stated in the Restatement, Torts, Vol. 2,
§296~ thus:
"In determining wl1ether conduct is negligent tow1ud another, the fact that tho actor is confronted with a sudden
emergency not caused by his own tortious conduct which requires rapid decision is a factor in determining the reasonable character of Jiis choice of action.'' See in accord Virginia Annotations to Restatement of the Law of Torts, Vol. 2,
page 145.
The following annotations of the subject appear in A. L. R:
6 A. L. R. 680; 27 A. L. H. 1197; 79 lL L. R.1277; 111 A. L. R.
1019.
. (2)

Therefore, in a negligence case, under a Plea of the General
Issue and Grounds of Defense:> commensurate therewith, a
defendant can rely on the doctrine of "sudden emergency"
since it amounts to a denial of the negligence charged.
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Section 6091 of the Code is as follows:
"In any action or motion, the court may order a statement
to be filed of the puticulars of the claim, or of the g1·ound
of defense; and, if n 1mrty fail to comply with such order,
may, when the case is tried or heard, exclude evidence of
any matter not described in the notice, declaration, or other
pleading or such party,, so plainly as to give the *ad10~ verse party notice of its character."
The Defendant under this section was required to file
Grounds of Defense, und it filed its grounds which paralleled
the Plea of the Ge1wral I Esue. The Plea itself notified the
Plaintiff that the character of the Defendant's defenses was
in denial and this wnA emphasized by the Grounds of Defense.
If there was any doubt iu t.he Plaintiff's mind as to what
character of defense he would be confronted with, he should
have asked for furthm· pm-ticulars. That is the well established practice. George Campbell Co. v. A·ngus, etc., 91 Va.
438; Columbia. Accident .Ass'n. v. Rockey, 93 Va. 678, 68:l.
The Defendant's theorv of the case was that the Defendant's driver, just before tf1e accident, was confronted, through
no negligence of his own, with the choice of colliding with an
oncoming car or tumiug out of its path which he did, as a
result of which, the collision ensued. This was adverted to
in the opening statement and immediately thereafter Plaintiff's attorney assumed the position which was subsequently
.
sustained by the court (T., pp. 15, 16., 72).
The character of evidm1ce by which this defense was sought
to be maintained was of tlie highest, namely, the admissions
of the Plaintiff himself. If a plaintiff cannot be surprised
by evidence which she introduces (Metropolitan ln.mrance
Co. v. llayslett, 111 Va. 107, 111), it would certainly seem
tl~at the sume thing· is true with respect to admissions made
by the plaintiff.
11"
"'\Vhether or not Burks made the admissions nttrihuted
to hifn cannot be seriously questioned. Certainly, the
Plaintiff went to great lcugths to keep them from thC' jury.
He must have felt that ~·,mug Pl1illips was bound to Tmvc been
believed on that question. He testified:
''Bv l\Ir. Abbot:
"Q. l\Ir. Phillips, at tlrn trial of Palmateer in the police
court did Palmateer testify that he was driving at 30 or 35
miles an hour?
"A. He testified that he was not speeding and w:Js driving
within the law.
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''Q. And he said nothing about 30 or 35 miles an houri
"A. Not to my knowledge.
"Q. '\Vere· you there T
"A. I was there, yes, sir.
"Q. Mr. Phillips, when: you got out there after the crash
was anything said by Mr. Burks with respect to who was responsible for the accidenU
.
"A. Yes, sir, Mr. Burks ·told me that it was not Mr. Pal·
mateer 's fa ult.
"Q. Did he tell you how it was not Palmateer's fault? .
"A. Yes0 sir.
"Q. Will you state thnt to the jury!

'' By Mr. Spencer: I am objecting to that question.
"By the Court: I don't know what the answer is going to be.
"By Mr. Spencer: They have already told you once, I
don't know why you should not know.
"By the Court: Let the jury go out and let me see what the
answer is.
12•

"Note: (The Jury retires from the courtroom.)
"By Mr. Abbot:
"Q. Now, what is your answer!
"A. Mr. Palmateer, the driver of the cab, told me that
there was a car parked on the other side'' By the Court: (interposing) He is telling about Palmateer,
not Burks.
,
"By Mr. Abbot: His answer has to be that because Burks
was putting in and su11plementing.
"By the Court: Do you claim that Palmateer was Burks'
agent!
"By Mr. Abbot: No, I do not.
"By the Court: You asked him what Burks said. Now
then, lie can tell what Burks stated.
"By Mr. Abbot:
"Q.•Just state wliat Burks said.
"A. l\fr. Burks said, 'That is right,' and was in agreement with l\Ir. Palmateer. He backed Mr. Palmateer up.
"Q. And 'That is right,' had to do with what statement?
"A. Statement of bow the accident occurred.
"Q. ,vhich was what?
'' A. That there was a cab across tl1e street and a little south
of my car parked disposing of a passenger; that there were
three or four cars coming the other way, the oppoRitc direc13•

0
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tion, south; that these cars~ the first one in particular, pulled
around the parked cab on the other side of the street; that
the lights from that approaching car blinded him momentarily; that he did not see my ca1·; that he was forced to turn
into my car to avoid hitting the one coming on to him.
'By the Court :
'' Q. ·who made that statement Y
"A. This was the cab driver's statement.
''Q. Palmateer's statement'l
"A. Yes, sir; that he swerved to the right to miss the car
approaching him, not seeing my car, thinking he could avoid
any collision at all; tl1at be bit my car. He said he didn't
~ee my car because of the blindin" lights.
Q. Then after Palmateer made that statement Burks agreed
with him'l
·
'' A. Mr. Burks supported his st~tement.
4

""Bv Mr. Abbot:
"Q. What did Mr. Burks say?
"A. He said 'That is right, it was not Mr. Palmateer's
fault.'
14"

'' By the Court: Of course the statement made by Palmateer is not admissjble on any ground.
"By Mr. Abbot: I don't want to get his statement in at
all.
"Bv the Court: To have anv relevancv it would Jmve to be
an admission against interest.~ To get the whole picture you
would have to get the wh:ole statement, including the statement l1e swerved to the right and ran into the car because of
n sudden emergency. It was not set up in the grounds of
defense and the court will not allow it to be introduced.
"Bv Mr. Abbot: Your Honor please, we also offer it as
an admission against interest as negativing any negligence.
"By the Court: I ref1~se to admit it on that ground. If
there was any ground of defense to support it the court would
allow it.
"By Mr. Abbot: Yon sustain the objection to that questionT
•"By the Court: I do not allow the evidence to go
15 9 before the jury for the reason tl1ere is no ground of
defense on which to base it. It is in the nature of .an
admission against interest and that is the purpose you are
offering it for i
"By l\fr. Abbott: That is one of tl1e reasons.
"By tl1e Court: And it is denied on the ground that there
is no ground of defense on which to base it.

10
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"By Mr. Abbot: Your Honor please, I want to ask bim
this:

"Q. Mr. Phillips, did substantially the same thing occur
in police court1 Do you recall Mr. Burks' testimony there?
"A. I recall that he supported Mr. Palmateer's testimony.
"Q. Which was in accordance with what you have just
saidY
"A. Yes, sir.

'' Mr. Abbot: And I understand that is excluded for tho
same reason?
'' By the Court : That is excluded for the same reason, be·cause there is no ground of defense on which to base it.
16,..
,))"By Mr. Abbot: We want to note an objection nnd
exception on our part because it is an admission against
interest as well as showing a sudden emergency and no negligence at all, thereby nullifying the plaintiff's case." (T.,
pp. 174-179.)
In the case of the witness, :Melvin Wood, on cross examination, the following occurred (T., pp. 149-197) :
"By Mr. Spencer:
"Q. He didn't say anything about how be got himself into
that fix where he needed to avoid iU
"A. No, sir, he didn't say anything about that at all.
"RE-DIRECT Ji.JXAMINATION.
"By Mr. Abbot:
"Q. You say he didn't say anything about the fix he hncl
gotten in to avoid the accident f
"A. He said the car blinded Palmateer and instead of hitting the"By Mr. Spencer: (Interposing) Your Honor, the mnn
has answered the question and now :Mr. Abbot takes him and
he starts off on another story.
"By the Court: That is something that hasn't been touched
upon.

"By Mr. Abbot: I didn't touch upon that in the be17'9 ginning because •J understood your Honor had ru]ed
against it but 1'Ir. Spencer asked that question.
"By the Court: Go ahead and ask him about it.
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. "By Mr. Abbot:
. "Q. Go ahead and tell just wlmt be did say about it.
"By Afr~ Spencer: Of course, your Honor, we note an exception.
''By the Court: You asked him what lie said now let him
sav what he said. You asked him,
''By l\Ir. Spencer: ·we are excepting to it.
"By the Court: He is entitled to tell.
.
"By Mr. Spencer: He just said that he didn't say anything.
"By the Court: Let him go on and ask him about that.
·'Bv :Mr. Abbot:
''Q. Go ahead and state about his version of the occurrence.
"A. Well, as I remember, he said a car was parked on the
opposite side of the street as he was coming to town and
another car was coming and blinded the boy and he said he
guessed tliut is the reason he hit the car.
3
" Q. He guessed f
18"'
"1\.. Couldn't be uo other way, I don't imagine. Now,
if they are the exact words he said I don't know but he did
say sometlJing similar to that.
"Q. You mean to say he turned into the other car because
he was blinded 7

"By l\Ir. Spencer: Your Honor please, I object to that.
"By the Court: I sustain the objection. Don't lead ·the
witness.
'' By l\fr. Abbot:
"Q. What I want you to tell these gentlemen is the reason
Mr. Burks gave for Palmateer hitting that car.
"A. Well, if he hacln 't hit the parked car he would have
had to hit the car approaching him so he hit the parked car.
I would hit something parked, too, I imagine, before I would
an approaching· car.
·
"Q. Is that what Leroy Burks saidY
"A. ·whether he said those exact words I don't know but
I think lie did.
"Q. Is that the effect of what he said t
"A. Yes, sir."

It will be observed that this evidence was invited bv the
Plaintiff and was not objected to. Subsequently, it" was
stricken out (T., pp. 252-258).
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The following evidence of R. "'\V. Fields was admitted.
without objection (T., pp. 202, 203):
8

''Bv Mr. Kizer:
"·Q. Did Mr. Burks undertake to give you any version of
this accidenU
·
•' A. No more than he said the boy did all h~ could do, he
couldn't avoid it, either hit the car moving or this one. He
verified the statements that Palmateer gave.
·
"Q. Did he undertake to tell you whose fault the accident
was.!
'' l\. No, sir.

''Q. Did Mr. Burks say anything to you about whose fault
this accident was 1
"A. No, sir. Sec, when I asked the boy couldn't he see a
big thing as an automobile I thought he had come down
and just piled into the back of the car, and that is when he
told me about this car parked over here and another car going around him and the lights blinding him. I thought when
I drove up the car had run into the back of another one and
I wanted to know what it was "all about.
"Q. Mr. Burks heard him make that statementt
'' A. Yes, sir, he was present and several others.
"·Q. Did Mr. Burks make any statement or remark about
the statement he heard Palmateer make there to you!

'~By Mr. Spencer: ·what is that?
0
"Bv l\Ir. Kizer:
· "Q. ·Did 1\fr. Burks comment or make any remarks
about the statement .he had heard Palmateer make to vou!
"A. No more than like Palmateer he said this bov had
done all he could do ; that he couldn't avoid it.''
~

20•

All e=ddence of this character was stricken out (T., pp.
252:-2.58). Thus,. it was that,. when the case went to the jury;
the Defendant was helpless on the merits and the:E'e was thi1:t
anomalous situation. AU of these witnesses. were permitted
t0i testify to. admission by Burks to the effect that it was not
the driver's fault (T., p. 186) or that he did all he could to
avoid the collision (T.,. p,. 187),. but they were not allowed to·
show his admissions as to the reason why it w:as not bis fa ult
and why there was nothing he could do or why he did what
he, did.
lt w.as easy to explain away the general admissions, to the ·
jury's satisfaction, in view of the fact. that they had been'
repeatedly ordered to disregard any evidence or inference that:
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might be drawn which tended to establish the only explanation of the collision.
In this situation and ,,·ithont permitting the Defendant
to make its defense by way of denial or negligence, the basis
of the action, the jury was turned loose on the case [Instructions 2, 3, 4 and (b), (T., pp. 260-264, 267)] and the combination proved fatal to Defendant.
It is also to be observed that having to make proof
21 8 ~cuts no figure. It is as necessary to introduce evidence
·
to deny as it is to affirm and so, under the general denial, the negligence can be disproved by showing, it did not
exist because it was the result of a reasonable action under
the stress of a usu,ldeu emergency".
The general issne in this case was ample notice of the
character of the defense and that notice was emphasized by
the grounds of defeHse.

THE AUTHORITIES.
This is purely a question of local law and one which was
considered to have been well settled, through a numaeP of
decisions under Section 6091 of the Code and its predeces
sors. ·while mone has dealt with the precise situation heue,
the precise principle has been well established.
The f 0Uowh1g cvse, we submit, is conclusive authority for
the Defendant's contention.
In City Gas Company v. Poudre, 113 Va. 224, the plaintiff
hirought au action on the case against the Gas Company for
false arrest, alleging that defendant had unlawfully and maliciously and without probable eause, caused the plaintiff to
be· arrested without legal justification or excuse. Defendant
pleaded the general issue but failed to file any grounds of
defense as it had been ordered to do so by the eourti. When
plaintiff rested, defendant was· not permitted to introduce any
evidence and his tender of g1:0unds of defense was re22* fused. en was held that this was error and that the
plea of the general issue amounted to a denial of the
plaintiff's cause of action, and, under it, despite his :failure
to file grounds of defense, he was entitled to introduce any
evidence which would disprove the plaintiff's case.,
Tl1e colll't said, at p. 225:
''The first assignment of error is that the lower court de~lined to permit the defendant to introduce any evidence, because
:uo, gr.ounds of defense had been filed, although the gen,
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eral issue had been pleaded, and the plaintiff had replied
generally thereto.

•

•

•

•

"Section 3249 of the Code ( which provides that, if a party
fails to comply with an order requiring grounds of defense
to be filed, the court may, when the case is tried, exclude evidence of any matter not described in the pleading of such
party so plainly as to give the adverse party notice of its
character) was not intended to depriye a defendant of the
right to support his plea of not guilty by the introduction of
evidence as to any matter the character of which was plainly
pointed out by the plea itself. Under such circumstances,
the evidence of the defendant is confined to the point covered
by the language of the plea-namely, the denial of the wrong.
ful act alleged.
"Mr. l\linor states the form of a plea in an action of trespass as follows: 'And the said defendant, by his attorney,
comes and says that he is not guilty of the said trespass
above laid to his charge, or any part thereof, in manner and
form as the said plaintiff hath above thereof complained, and
of this the said defendant puts himself upon the country.' 4
Minor's Inst., p. 1348.
"This is a plain statement that th.e defQ,11dant is not guilty
of the trespass alleged, and that his defense 1·ests on such
·
denial.
"The declaration alleged that the defendant ewrong23* fully arrested the plaintiff. The plea of not guilty gav~
the plaintiff full notice that the defense relied on was
that the defendant did not con:imit the alleged trespass, and
would introduce proof showing that he did not. This, and no
more, the defendant had the right to show under bis plea
of not guilty, because the plea had given plain notice that
such evidence would be introduced, which is all the statute
required.
·
''The object of Section 3249 of the Code is to give the
plaintiff reasonable notice of the particular defense upon
which the defendant expects to rely, so that he may not be
prejudiced by surprise. The statute was not intended to
punish the defendant for failing to comply with an order requiiing grounds of defense to be filed, but its purpose was
to protect the plaintiff against any prejudice he might suffer
by reason of such failure."
That case has never been overruled or questioned.
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It is to be noted that that case differs from the one at h::11·
in the particular that here grounds of defense were filed in
obedience to the order of the court. Those grounds, if they
did not enlarge on the general issue, were at least co-extensive therewith, so that the evidence, which was rejected or
stricken out, was provable under both the general issue and
.
the grounds of defense.
The principle involved was reaffirmed in W-illiamson. v.
&imps01i, 113 Va. 439, where "evidence for the purpose, substantially, of disproving the case sought to be proved by
the plaintiff" was erroneously excluded under the general
issue.
In conclusion on this point, the court's attention is invited
to the fact that Defendant's grounds of defense accorded
with the general practice. In Driver v. Southern e Ry.
:!4~ Co., 10a Va. 650, one of the errors assigned was that
the court had failed to require grounds of defense·from
the defendant. 'l'hcre the flagman was killed when the caboose iu which he was riding was run into by another train.
The lute Judge Buchanan said, in delivering the opinion o(
the court, at page 654:
"While the question of whether or not such statement shall
be required to be filed ii,; within the discretion of the trial
court, to be soundly exercised under all the circumstances
of the particular case, its action in granting or refusing such
request will be supervised by the appellate court; but such
action will not be refused unless it is plainly erroneous.
[Cases cited.]
'' The grounds of defense actually relied on by the defendant were those gen.emlly, if not invariably, relied on in. such
i:ases out of abundant caution mi the part of counsel, viz:
that the defenda,ut wcu; not 1ie,qligent or if it was, the proximate cause of the accident was the negligence of the engine
employee and the felJow servants. How the refusal of the
court to require such a statement as that could have preju. dieerl the plaintiff, we. are unable to see." (Italics ours.)
(3)

That, even if that he not true, in this case where the defendant was relying on that defense, the court, in the interest of justice, should have permitted the Grounds of Defense to be amended, and its failure to do so was arbihary
and an abuse of discretion.
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ARGUMENT.

Even if the Defendant should not have been permitted to
introduce the evidence of "sudden emergency" under its Plea
of the General Issue and Grounds of Defense, in this
25'* case 0 wbere the Defendant was relying on that defense,
the court, in the interest of justice, should have permitted the Grounds of Defense to be amended and its failure
to do so was arbitrary and an abuse of discretion.
When the court announced its ruling on the admissibility
of its evidence, the Defendant's counsel promptly moved to
amend the Grounds of Defense, in view of that ruling (T.,
pp. 73-74).
Counsel for Plaintiff opposed the motion because such evidence would take him. by surprise (T., p. 74) and the court,
after having determined that it could permit the amendment,
said to Plaintiff's attorney:
"Now, will you be vrejudiced1 Of course, if you will be
prejudiced, taken. by surprise, you are entitled to a co11lim,ance, and I will give you a continumwe. I think though that
all of. the facts bearing upon, the case should co11ie out. In
. tbe present stage, they are not entitled to show it." (Italics
ours.)
·
Counsel for Plaintiff stated that he did not want a continuance and that "I would ask your Honor to adjourn the
case for sufficient time for me to make investigation of that
and then come back and try it" (Tr., p. 75).
Then tbis colloquy ensued :

"By the Court: You are entitled to that. Of course he is
not entitled to offer the sudden emergency as a ground
26~ -»of defense at tbis time, and might be some question
as to whet11er he is entitled to amend, but in view of
t.he broad language of the statute it lies within the discretion
of the court-Mr. Spencer, has any fact been brought to your
attention from whicli you would reasonably expect this defense to be made T
"By Mr. Spencer: No, sir, there hns not and, of course,
refe1·ence is made here by :M1:, Abbot to my having gone to
police court and heard the testimony and ought to have found
out what my client testified in police court. I don't follow
cases in police court in a matter of damages. As u matter
of fact, that was long before I was employed in the case, and
it never occurred to me in the length of dealings-I put these
people on notice last January that I represented this man,
and I dealt with them, with the insurance company's own
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1·epresentative, and we have discussed the case and we dealt
.aboveboard, told all to be told, and the most tl1at ever came
out was there would be evidence there was a car coming along
in that direction, not that a car turned out in front of this
man and caused him to run into the parked car to avoid a
collision.
27*
By l\Ir. Abbot: Your Honor, it isn't my disposition to take :Mr. Spencer by surprise. I just want to
call your attention to something and that is regardless of
the defense, and if your Honor didn't permit us to amend,
we would still be able to prove these things as admissions
against interest of this party to negative any ground of negligence that be.might show and to bind him as a matte1· of
defense. Now, I say I don't want to take Mr. Spencer by
surprise and at the same time I don't want to have this thing
adjourned.
·'By the Court: Mr. Abbot, I am trying to see if there is
any way on earth you can show it under these circumstances.
By Mr. Abbot: Couldn't I show it as an admission against
interestf
"By the Court: That doesn't make anuy difference, you
bave got to g·ive him notice that that is your defense. Of
course an admission against interest is binding on him but
that is a matter of evidence. Mr. Spencer, do you want a
continuance 1
"By l\fr. Spencer: No, sir, but I do object to an amendment at this time.
28*
t)"By the Court: I am not going to allow any amendment. Bring· the jury in.
"By Mr. Abbot: Your Honor please, I want to except to
your Honor's ruling, for the reasons stated" (T., pp. 76-78).
,i;"

From this colloquy, it appears that the court recognized in
the beginning tliat the amendment should be allowed and the
terms were pretty plainly indicated, namely, that the Plaintiff wanted an adjournment, but then it appears that the
court abruptly changed its mind and that because no fact had
hecn brought to the attention of the Plaintiff's counsel from
which he could reasonably expect the defense to be made
(T., p. 76) and because he did not want a continuance (T.,
p. 78), the amendment was not allowed.
An adjournment or even a continuance after allowing the
amendment could have worked no harm. The costs thereof
would have been assessed against the defendant. If the result therefrom had been a judgment for that defendant, this
would give plaintiff no cause for complaint.
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As it is, we submit, the defendant was not permitted to
make his defense whether due to its counsel's ignorance or
the failure of the court to properly exercise its disc1·etion in
the interest of justice.
It is, without further argument, respectfully submitted that
the colloquy set forth shows that the action of the court
29* ,i;in denying the Defendant the right to amend was an
abuse of discretion, arbitrary and plainly e1·roneous.
CONCLUSION.
It is, the ref ore, submitted that the court erred in the particulars mentioned and that the judgment herein complained
of should be set aside and reversed and a new trial awarded .
.Hence, it is prayed th"at a writ of error and su.persedeas
be awarded to said judgment against the defendant, your
petitioner herein, and that it be set aside and reversed and a
new trial be awarded.
A copy of this petition which will be filed with the Clerk
of the Court at Richmond, Virginia, and which is adopted as
the opening brief on appeal, was delivered to W. T. Spencer,
.Jr., Esq., Attorney for the plaintiff, Leroy Burks, in the trial
court, on this the 22nd day of April, 1947.
Counsel for the petitioner, the defendant, desire to state
orally the reasons for reviewing the decision complained of
and pray that an opportunity the refor may be allowed.
There is herewith enclosed check in the sum of One and
50/100 Dollars ($1.50), payable to the Clerk of the Court,
under Rule 9, §3.

Respectfully submitted,
SHULER A. KIZER,
M. E. EVANS,
JOHN L. ABBOT,
For Petitioner.
~CERTIFICATE OF COUNSEL.
City of Lynchburg,

State of Virginia, To-wit:
I, John L.· Abbot, an attorney duly qualified to practice in
the Supreme Court of Appeals of Virginia, with offices in the
Law Building, Lynchburg, Virginia, do hereby certify that
in my opinion the judgment hereinabove complained of ought

·
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to be reviewed by the Supreme Court of Appeals of Virginia.
.
Given under my hand this 22nd day of April, 1947.
JOHN L. ABBOT.
Received April 24, 1947.
:M. B. WATTS, Clerk.
Writ of error and supersedeas awarded. Bond $8,000.

H.B. G.
5/5/47.
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Received :May 6, 1947.

M. B. W.

RECORD
In the Circuit Court of the City of Lynchburg
at Lynchburg, Virginia.
Leroy Burks, Plaintiff,

v.
Southern Passenger :Motor Lines, Incorporated a Virginia
corporation, Defendant. ...
VIRGINIA:
Pleas before the Honorable Charles E. Burks, Judge of
the Circuit Court of the City of Lynchburg, at the court-·
house thereof on the 17th day of March~ 1947, and in the
171st year of the Commonwealth. ·

/

I

Be it remembered, that heretofore, to-wit: on the 28th day
of August, 1946, Leroy Rurks, by William T. Spencer, Jr.,
his attorney, caused to be served and returned to the Clerk's
Office of the Circuit Court of the City of Lynchburg his notice·
of motion .for judgment for money against Southern Passenger Motor Lines, Incorporated, a Virginia corporation, defendant, returnable on the first day of the September Term,.
1946, which said notice of motion for judgment is
page 2 } in tlie words and figures following, to-wit:
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NOTICE OF MOTION FOR JUDGMENT.

PLEASE TAKE NOTICE that on the first day of the September Te~ 1946, of the Circuit Court for the City of Lynchburg, which falls on the 16th day of September, 1946, between
the hours of 10:00 o'clock A. l\L and 5:00 o'clock P. l\f. or
as soon thereafter as this motion may be heard, I. shall move
said Court, at the Courthouse thereof, for a judgment and
award of execution against you for the sum of Ten Thousnud
Dollars ($10,000.00) which I claim to be entitled to recover
from you aud which is justly due and owing to me from you
for wrongs, injuries and damages, directly and proximately
resulting to me from your unlawful and negligent acts and
omissions and by reason of the following facts and circumstances, to-wit:
That heretofore, to-wit, on the 4th day of December, 1945,
you a Virginia corporation with your principal place of business in the City of Lynchburg., Virginia, and doing business
under the trade name and style of Southern Cabs, were engaged in business in the City of Lynchburg, Vh·ginia, in the
operation of certain for-hire passenger motor vehicles commonly known and designated as cabs or taxicabs, you, the said
corporation, holding yourself out to the public to transport
for hire, by automobile, such person or persons as might so
contract with you for such purpose; and tllat one
page 3 ~ James E. Palmnteer was on and before the said 4th
day of December, 1945, your agent, servant and employee for the purpose of operatwig and driving one of you·r
said automobiles or cabs, to-wit, a certain 1941 model Chevrolet sedan automobile bearing 1945 Virginia license No. H303,
which was then and there being used by you in said b11siness
of transporting passengc!rS for hire as aforesaid; ancl,
That on the said 4th day of December, 1945, in the City of
Lynchburg, Virginia, you, the said corporation, by aud
through your agents, servants and employees contracted and
undertook, in the usual course of said business and in the
operation thereof, to transport me from a point in said city,
to-wit, from my home at No. 4259 White Street in said city,
to my place of business at the Kemper Street Passenger Station of the Southern Railway Company located at No. 825
K-emper Street in said city, by means of the said for-hire
motor vehicle, automobile or taxicab then and there used bv
you in your said business~ which vehicle was then and there
being driven, operated and chauffeured by your authority and
with your knowledge in the ordinary course of your aforesaid
taxicab business by the said Jam~s E. Palmateer, your agent,
servant and employee as aforesa1d; and,
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That as your said agent, employee and servant
page 4 } was operating your said for-hire automobile and
taxicab in the ordinary course of your business,
transporting me as a passenoae1· £01· hire from my said home
to my said place of business, at about 11:05 o'clock P. M. of
that day, a misty rain was falling, the streets were wet and
the visibility was partially impaired; tba t your said agent, employee and servant was driving your said cab ln a northerly
direction along· Fort Avenue at a point in the 3800 block of
Fort A venue, a short distance south of the intersection of
Fort Avenue nncl Memorial Avenue, where Fort Avenue is a
wide and comparatively level, well lig·hted thoroughfare and
street, in u residential section of the City of Lynchburg, and
where automobiles belonging to the residents of tlmt section
and their visitors are usually and customarily lawfully parked
at the curb in front of divers and sundry residenes.
And thereupon, with at .all times due regard for my safety
and protection, it became and was the duty of you, the said
Southern Passenger Motor Lines, Inc., and your said agent,
servant and employee, the said James E. Palmateer, to use
and exercise the utmost care, diligence and foresight in the
management and operation of the said automobile and taxicab; to use the utmost care to keep the said automobile and
taxicab under proper control, having due regard for the conditions then existing; to use the utmost care to maintain a
proper lookout and refrain from colliding with other
page 5 ~ motor vehicles lawfully travelling upon or parked
.
upon the said street and thoroughfare; to use the
utmost care to drive said taxicab at a careful and prudent
rate of speed under all conditions then and there existing; to
use tl1e utmost care to refrain from driving the said taxicab
recklessly or at a speed or in a manner so as to endanger or
be likely to endanger the life, limb or property of any person,
and particularly the life, limb and property of this plaintiff~
and at a speed neither greater nor less than was proper and
prudent in view of all tlu~ circumstances then and there existing not exceeding 25 miles per hour; to use the utmost care
to keep said taxicab under reasonable and proper control and
ready and able to cheek or stop it, to prevent its collision
with any other motor vehicle lawfully parked upon said highway; and to use the utmost care to refrain from negligence,
carelessness and recklessness in every respect.
And this plaintiff furt.he1· alleges that notwithstanding the
aforesaid duties but in total disregard thereof, you through
your said agent, servnnt and employee, the said James E.
Palmateer, did negligently, reckle~sly, carelessly, wantonly.
and willfully fail to use the proper care in the management
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and operation of the suid automobile and taxicab; and did
negligently fail to use and exercise the utmost care, diligence
and foresight in the operation of said automobile and taxicab
with due re~ard for my safety and protection; and
page 6 ~ did negligently fail to keep the said automobile and
taxicab under proper control having due regard for
the conditions then existing; and did negligently fail to maintain a proper lookout and refrain from colliding with· other
motor vehicles lawfully parked upon the said street and
thoroughfare; and did negligently fail to drive the said automobile and taxicab at a careful and prudent rate of speed under the conditions then and there existing; and did negligently fail to refrain from driving the said taxicab recklessly
and at a speed ancl in a manner so as to endanger or be likely
to endanger the life, limb und· property of any person and particularly the life, limb and property of this plaintiff and at a
speed neither greater nor less than was proper and prudent
in view of the circumstamies then and there existing, and di«;l
negligently drive the said automobile at a rate of speed exceeding the lawful rate of SJ.leed., to-wit, in excess of twentyfive miles per hour in a residential section of the said city;
and negligently did fail to keep the said automobile and taxicab under reasonable and proper control and ready and able
to check or stop it in time to prevent its collision with another
vehicle lawfully parked upon said street and thoroughfare;
and negligently did fail to use proper care to refrain from
negligence, carelessness and recklessness in every respect.
Whereby and as a direct and proximate result of each and
every and all of the said unlawful, reckless and neg·page 7 ~ ligent acts aucl omissions of your said agent, servant and employee, then and there operating your
said taxicab in the mmmer aforesaid, your ::miJ taxicab and
automobile was driven by your said agent, servant and employee with great force and violence and at high speed to,
against and upon a ccrtniu 1940 model Buick sedan automobile bearing 1945 Virgiuia license No. 375-525, which was then
and there parked in front of a certain residence in the 3800
block of Fort Avenue in said city, to-wit, No. 3814 Fort Avenue, in said city, which snid automobile was then and there
properly and lawfully parked at and against the southeasterly
curb on Fort Avenue, headed in a northerly direction; and
whereby and as the proximate result whereof, I was thrown,
propelled and hurled with great force and violence against the
windshield, frame, top. front, dashboard and other parts of
the said automobile, thereby rendering me unconscious and
giving to me a grievous brain concussion and sundrv wounds,
cuts, bruises, sprains, contusions and torn ligaments; and
whereby and by renson whereof, I suffered a severe <·oHC'lB-

Sou. Passenger Motor Lines, Inc., v. Leroy Burks

23

sion of the brain and great shock, hemorrhage and damage in
and to my brain, veins, arteries and capillaries and central ·
nervous system, and thereafter continuously I have been and
still remain wholly upset, disordered and have suffered violent
headaches, dizziness, nausea and nervousness from said blow
on the head and concussion which has permanently injured
me; and whereby and by reason of said collision a steel arti. ficial leg which I then and there wore upon the
page 8 } stump of my leg, which had theretofore been amputated and which said amputated leg was completely
healed and comfortably fitted, was broken, twisted, dented and
damaged beyond repair and the stump of my said leg was
bruised, contused, broken open and otherwise injured; and
I was forced to purchase a new artificial le~ to replace the
one so damaged beyond repair which necessitated numerous
trips to V1,T ashington, D. C., that being the nearest point where
artificial limbs can be prc,perly fitted; and although the firm
and corporation in ,vashmington, D. C., is skilled in the fitting
of artificial limbs, they have because of the injuries to the
nub of my said leg found extreme difficulty in fitting a new
limb to the said stump and I have since, to-wit, J anuarv 1,
1946, been forced to muke numerous trips for adjustments
and have suffered great pain, discomfort and impaired ability
to do the ordinary work in which I am employed and still continue so; that in and a bout the said numerous trips to "\Vashington, D. C., I was forced to lose considerable time from my
work and to expehd considerable sums for travelling expenses
and hotel bills in ashi11gton, D. C., and to incur divers and
sundry bills for medical attention, drugs and medicines in
endeavoring to be healed of my said injuries and relieved of
my pain and suffering, amounting in the total aggregate of
actual out of pocket expenses to the sum of, to-wit, Seven
Hundred and Fifty Dollars ($750.00); and whereby and by
reason whereof and as a proximate result of vour
page 9 } said negligent acts, I have thence hitherto been
partially disabled from performing many of· my
business, family,_ social and religious duties and obligations
and from the enJoyment thereof; and whereby I have thence
hitherto suffered great physical pain and mental anguish and
have been permanently injured and disabled and will so remain during the rest of my natural life and will he caused
and required· to expend other large sums in endeavoring to
be healed of my said injuries and to alleviate my snicl disability and physical pain and mental anguish, and whereby I
will be for the rest of my life impaired in my earning capacity
which I otherwise could and would have earned.
. Wherefore~ as the direct and proximate result of your aforesaid negligent acts and each and every of the aforesaid un-

,v
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lawful, reckless and negligent acts of your said employee and
servant, I have been injured in the manner aforesaid to the
total damage of Ten Thousand Dollars ($10,000.00) and at
the time and place first above mentioned, I shall move the
said Court for a judgment against you for the said sum.
Respectfully,
LEROY BURKS
By Counsel.

W. T. SPENCER, JR.

p. q.

At anothel" day, to-wit, at Lynchburg Circuit
page 10 } Court, Septcn1ber 16, 1946, that being the first day
of the September Term 1946.
.
This day came the parties by their attorneys, and on motion of the plaintiff, it i~ ordered that this motion for judgment be docketed. On further motion of the plaintiff, it is
ordored 1hnt the defendant do file a statement of the grounds
of its defense~ and if said defendant intends to rely upon .the
contributory negligence of the plaintiff as a defense, it is
further ordered that mid defendant do file a statement of
such contributory negligence, each to be filed within fifteen
nays from this day.
The motion for judgment therein mentioned being the noti('e of motion hereim,bove set forth.
The <lefendant's sb,teir.ent of grounds of defense, referred
to in the foregoing order and filed on October 1, 1946, is in
tho words and figures following, to-wit:
PLEA OF THE GENERAL ISSUE
and
GROUNDS OF DEFENSE.
And the said defendant, Southern Passenger Motor Lines,
Inc., by John L. Abbot, its attorney, comes and defends the
wrongs and injuries and each of them, etc., and says that it
is not guilty of the said supposed grievances above
page 11 } laid to its chal'ge or any or either of them or any
part thereof i11 manner and form as the said plaintiff hath above thereof complained against it. And of this,
it, the einid defendant, puts itself upon the country, etc.
And as and for grounds of defense to the said Notice of
motion, the defendant states:
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· (1) That the plaintiff cannot prove the material allegations of its Notice of :Motion;
(2) That the defendant was not guilty of either or any of
the alleged acts of negligence ;
(3) That the defendaut did not suffer the injuries alleged;
and
·
(4) That the damages claimed, if any, did not result di1·ectly and proximately from the acts of the defendant.

JOHN L. ABBOT, p. d.
At another day, to-wit, at Lynchburg Circuit Court, December 10, 1946.
This day came again thP, parties by their attorneys, and the
defendant having heretofore filed its Plea of the General Issue, and a statement of the grounds of its defense, to which
the plaintiff replies generally, and prays that the same be
inquired of by the country, and the defendant likepage 12 ~ wise. And said parties demanding a jury, there
came a jury~ to-wit, Edgar A. Allen, .l\. B. Chewning, Vincent A. Curcio, ,John L. Fitzgerald, Earl A. Gerhardt, T. M. Bost ancl ·wm. T. Macleod, who were sworn to try
the issue joined, and ha,'ing heard the plaintiff's evidence,
the defendant by its attorneys, moved the court to strike out
said plaintiff's evidence, on the ground that said evidence
would not support a verdict for the said plaintiff, which motion the Court doth overmle, and the said defendant by its
attorney excepted. .And tl1e jurors aforesaid having heard
the defendant's evidence, in part, were adjourned until tomorrow morning at ten o'clock.
At another day. to-wit, at Lynchburg Circuit Court, December 11; 1946.
This day came again the parties by their attorneys, and
. the jury sworn on yesterday for the trrnl of this controversy,
appeared according to their adjournment, and having heard
all of the evidence, the defendant by its attorney renewed its
motion to strike out the plaintiff's evidence, on the ground
that said evidence would not support a verdict for said plaintiff, which motion the court doth overrule, and the said defendant by its attorneys excepted. And the jury aforesaid,
having heard all of the eYidence and argument of counsel, returned the followin~ verdict, to-wit: ''We the jury, on the
issues joined, find for the plaintiff and fix his damages at· .,
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Seventy-five hundred ($7~500.00) dollars.
T.
page 13 } Macleod, ~,oreman. December 11, 1946." Thereupon the defend ant by its attorneys moved the
court to set aside said verdict and grant it a new trial, on the
ground that said verdict is contrary to the law and the evidence, on the further ground of the court's error in giving,
refusing and modifying certain instructions, in ovcrmling
the defendant's motion to strike out the plaintiff's evidence,
in refusing to allow the defendant to introduce certain evidence and in striking out certain evidence of the defendant,
and said motion is set down for argument.
And now at this day, to-wJt, at Lynchburg Circuit Court,
March 17, 1947, the date first hereinbefore mentioned.
This day came again the parties by their attorneys, and
the defendant's motion to set aside the verdict of the juryf
returned in this case on the 11th day of December, 1946, having been fully argued, and the <'Ourt having maturely considered of its judgment to be given in the premises, doth overrule
said motion, to which ruling of the court the said defendant
by its attorney excepted.
It is therefore considered by the court that th(' plaintiff
recover against the said defendant, Southern Passenger l\lotor Lines, Inc., the sum of $7,500.00, the damages by the jurors
in their verdict aforesnid asce1·tained and assessed, with legal
interest thereon from December 11th, 1946, until
page 14 } paid, and his costs by him about his motion for
judgment in this behalf expended.
At the instance of the defendant, which by its attorney intimated its desire to present a petition for a writ of error and
supersedea-s, it is ordered that execution of the foregoing
judgment be suspended for a period of sixty days, provided
that the said defendant, or some one for it, do execute before
the Clerk of this court a proper suspending bond in the
penalty of $500.00, coudit.ioned according to law.
Stenographic report of the testimony, together with the
motions, objections and cxceptious on the part of the respective parties, the instructions offered, amended, granted and
refused, and the exc('ptions thereto, and other incidents of
the trial of the ease of LcJroy Burks against Southern Pnssenger Motor Lines, Incorporated, a Virginia Corporation.,
tried at Lynchburg, Virginia on December 10th and 11th, 1946,
before Honorable Charles E. Burks, and Jury, in the Circuit
Court for the City of Lynchburg, Virginia.
Present: Mr. W. T. Spen~er, Jr., counsel for complainant.
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Messrs. John L. Abbot and Shuler .A. Kizer, counsel for the
defendant.
Reported by
C. R. McCarthy, Court Reporter
Lynchbur~ Virginia
page 15

~

Note: Immediately at the cunclui,ion of the
opening statements of counsel the following en~

sued:
By :Mr. Spencer: You~· Honor please, I would like t~ make
a motion in the absence of tl1c jury,
Note: ( The jury r~tires from the cQurtroom.)
Mr. Spencer: May it please your Honor, on October 1,
1946, at tl1e request of tho plaintiff and at the direction of
the court there was filed a plea of general issue and grounds
of defense which reads as follows: I won't read the general
issue as it is in the common law form-" and as for grounds
of defense to the said notice of motion the defendant states:
(1) That the plaintiff can not prove the material allega.
tions of the notice of motion;
(2) that the defend~~t was not guilty of either or any of
the alleged acts of ne;hgence; and
(3) That the plaintiff did 11ot suffer the injuries alleged;
and
(4) that the damages claimed, if anv, did not result dirE'. dly
and proximately from the acts of th~ defendant,"
He does not set up in the grounds of .defense anything
whatever to put anyone on l1-ot10e <>f any super·
pnge 16 } vcning or intervening or other factor in the ncci.
dent and I don't believe that that issue should be
permitted to go to the jury or any evidence thereof.
By the Court: I can't rule upon that at this time. In the
first place he is limited to the issues joined by tbe grounds
of defouse and the <iourtt upmi proper objection, will not nd·
mit any evidence that tne grounds of defense doesn't give
reasonable notice with respect to the facts,
By !fr. Spencer: Perhaps my objection is premature inas.
much as the opening statement isn't evidence and l do not
know if the Court could do anything other than tell the jury
that that defense can't be made in this case. I will withdraw
the objection at this time.
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Bv the Court: There is nothing before me I can pass upon.
Of course, where the issues are joined-was a bill of particulars filed 7
By Mr. Spencer: No, sir, none was requested.
By the Com·t: Well, the issue is joined and, of course, the
defendant will be limited to such matters as are
page 17 ~ set forth in the grounds of defense. I can't pass
on the evidence until it is presented.
By Mr. Spencer: I realize, your Honor, it is premature.
Note: . (The jury returns into the courtroom.)
LEROY BURKS,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
Hy Mr. Spencer:
Q. Mr. Burks, please state your name, age and occupation.
A. Leroy Burks, age 28, ticket clerk at the Kemper Street
S1ation.
Q. You say you are,28 years of age, ~fr. Burks?
A. Yes, sir.
Q. Where were you born and raised Y
A. I was born in Amherst County and raised in Lynchburg.
Q. Been in Lynchburg all of your life or the biggest part
of your life 7
A. Yes, sir.
Q. And you are now and were you this time last year, last
December, a ticket clerk at the Kemper Street
page 18 ~ Station 7
A. Yes, sir.
Q. Where do you live?
A. I live at 1107 Westview Drive.
Q. Were you living tl1ere in December of last year!
A. No, sir, I was living on White Street.
·
Q. Where is White Street 1
A. Off of Perrymont Avenue.
Q. What section of town 7
A. Fort Hill.
Q. Does White Street run off of Perrymont Avenue¥ How
do you get to White Street?
A. You can go out Fort Avenue and go out Perrymont or

Sou. Passenger Motor Lines, Inc., v. Leroy Burks

29

Leroy Burks.
you can come up Thomas Road into Perrymont Avenue and
then turn off on White Street.
Q. You were living then on White Street in December last
year'l
A. Yes, sir.
Q. Do you have any family?
A. I have a wife and a boy four and a half years old, and
my wife's mother was living with us.
Q. What do you make? ·what are your earnings?
A. $8.60 a.day.
Q. Yon work how many days a week?
A. Six days a week unless there is no one to relieve us and
if not we have to work seven days a week.
page 19 } Q. Do you get off on the same day every week
or get your day off at odd times!
A. Get it on the same day.
Q. As of last December, and the following months, were
you working six or seven days a week 'I
A. Well, in December, January and part of February we
were working seven days a week.
Q. What do you get for a day's work on your off days 'I
A. On off days time a·nd a half which amounted to $12.90.
Q. Are you familiar with the lineup or arrangement the
so-called Southern Cabs, cabs . belonging to the Southern
Passenger Motor Lines, Incorporated, has with the Southern
Railway there at the Kemper Street Station?
A. Well, as long as I have been at Kemper Street they
lrnve had what we call the franchise, or at least that is what
. they tell me.
Q. Wlmt is the result of that?
A. Well, no other cabs can come in there to meet the trains.
If they do come they liave to be across the street, they cannot pull in on the Southern Railway's property.
Q. Do you know whether or not the Southern Passenger
:Motor Lines is a corporation?
A. Yes, sir, known as Southern Passenger Motor Lines,
Incorporated, and operate as Southern Cabs.
Q. You know that of your own knowledge?
page 20 } A. Yes, sir.
Q. Did you use the service of the Southern
Cabs?
A. Yes, sir, and Yellow Cabs, used the service of both.
Q. Did you pay for the service as a passenger or did they
haul yon free7

·
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A. I paid for them as a regular passenger, whether riding
from home, down town, or where. On occasions I might hear
one of the cab drivers say he was going to eat and ask .him
to bring me a sandwich or some coffee back to the station,..
and for that they wouldn't charge me anything.
Q. But all other times they charged you?
A. Yes, sir.
Q. Now, Mr. Burks, I believe 'you have an artificial leg~
have you not 7 ··
A. Yes, sir. ·
Q. You had sometime before this accident lost a leg!
A. I lost it October 10th, 1941.
Q. How did you lose that leg?
A. I was braking for the Southern Railway.
Q. A brakeman 7
A. Yes, sir.
Q. How old were you at the time you lost that legf
A. That was '41, I was either 22 or 23.
Q. Who operated on your legY
A. Dr. D. M. Thomasson and Dr. "\V. T. Pugh.
page 21 f Q. Was it amputated at the point you riow have
the stumpT
A. Yes, sir•
. Q. What results did you have in it healingf
A. Well, after I got out of the hospital and went to Washington to be measured for an artificial leg then the Company
requested me to go to see our chief surgeon, which was Dr.
Jones, now dead, and he said I had one of the best amputations he had ever seen. He could beat on it and it wasn't
sensitive at all and he said·
By Mr. Abbot: (interposing) Your Honor please, I would
like to move to strike out this evidence about what people
·
said about his stump.
By the Court: Don't tell the jury what other people to1a
you. You just tell what you know.

By Mr. Spencer:
Q. Did the doctor actually beat on your stump 7
A. Yes, sir.
By the Court: Gentlemen of the jury, of course, you will
disregard what he said other people said about his leg. That
statement is f(tricken from the record and you will disregard

it.
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~

By Mi'. Spencel':
Q. You said this doctor, who was the Southern
Railway's head surgeon or company doctor beat on the end
of your nub?
A. Yes, sir.
Q. When he did that did he hurt it?
A. No, sir.
Q. You felt no pain fl'om iU
A. No, sir.
Q. \Vere you subsequently fitted with an artificial leg1
A. Yes, sir, this leg I have on now. I could hunt on it
and stay on it all day and do most anything and everythina
that I used to do before I lost it,
Q. Where was your weight carried 7
A. It wE;as an end~beal'ing stump. :My weight was carried
on the end of tho stump.
.
Q. Was your leg specially fitted 1
A. Specially fitted for whnt they call an end.bearing stump.
Q. You have that fitting that goes in your artificial leg
with youi
A. Yos, sir. I have the leg on but I can't wen1· the fitting
in it. The fitting is over there on the desk.
Q. I hand you this piece of plastic, or whatever it is, and
ask you to identify it and tell the jury what it is used for.
A. Well, that fitted down iu the leg.and instead
page 23 ~ of tnking the pressure on the sides of my leg like
I am doing with the new leg I taken all of the
weight on the end of this disk hei·e, which now I <;ian 't take
any weight on it.·
Q. Now, Mr. Burks, will you des<iribe &nd t(lll the court and
jury in your own way just how tbis accident con1plainecl of
occurred l State the circumstnncea under which they occurred
and describe to the court and jury the events of the night of
December 4th and up us fa1• as you 1·ecall,
A. ·well, as a usupl thing I called l\Ir. Melvin, who wai:;
on the switchboard at 10 :30 at night, and tell him to send a
cab to take me to work.
Q. ·who was that f
A. Yell ow Cab and Southern Cab, which is Southern Pasi;enge1• Motor Lines.
Q. Do they both operate from the same switchboard 7
A. Yes, sir, same switchboard except different telephone
numbers.
Q. Go ahead.
A. And Mr. Palmateer picked me up about ten minutes to
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eleven, left my home on White Street, came out Perrymont
and down Fort Avenue. Well, when he got within the 3800
block, I believe, of Fort Avenue he ran into the back of a
parked automobile.
Q. Where was that car parked 1
A. The car was parked facing north and he was headed
north on Fort Avenue.
page 24 ~ Q. That is to s!1y tow:ard town, coming downtown toward the r1veri
A. Yes, sir, toward Lynchburg.
Q. And was it parked at the curb or in the middle of the
street?
A. It was parked up against the curb, as far as I could see.
1 didn't see it until he got right up on it, and it was kind
of rainy and misty and the streets were wet that night. Well,
when he hit the automobile my head hit the windshield and
jambed both legs up into the dashboard. The first thing that
I can remember of anything was Mr. Wood, l\Ir. Melvin
Wood.
Q. Who is l\Ir. Melvin Wood and what does be do 1
A. He was at that time switchboard operator on the second
trick, I guess you would call it, the evening hours down at
the Cab office.
Q. What cab company?
.
A. For the Southern Cabs and Yellow Cabs.
Q. You were in a car with him, is that rightf
A. Yes, sir, I was in the car with him. He was taking me
to work after the accident. He came out after the accident.
Q. I am confused. Let's go back. You say after your head
· hit the windshield you didn't remember anything until acertain point. Now, when was that,
•A. Until the cab came out there. Now, who he
page 25 ~ brougl1t out there I don't know. They called him
out to the accident, evidently. He told me to get
"in his cab and that he would take me to work.
Q. You mean by that that you had already been to the hospital?
A. No, sir.
Q. Were you on your way to the hospital 7
A. This was at the accident. So after I got in the cab I
told him to take me over to the hospital and let them look at
my head because my head felt numb and I had a big lump on
.
the right side of it.
Q. ~an you indicate about where that was?
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A. W~ll, the largest one was over the right eye and was a
small one up here (indicating), I would say about the size
of a silver dollar or size of a hen egg. It was oblong, smrted
here and went up into my hair.
Q. And about the size of a hen egg, you sayf
A. Yes, sir, about the size of a hen egg.
Q. Were you injured anywhere else?
A. Well, at that time my head was so numb that was ihe
part I was thinking of. I didn't have any feeling in any
other part except this leg. I didn't pay any attention to
that until I started to get out of the cab at the hospital where
Mr. ,vood was aking me. When I started to get out of the
cab I didn't have any control of the artificial leg,
page 26 ~ and then I realized that the leg was broke.
Q. Well, wlrnt happened at the hospital 1
A. Well, at the hospital the intern was in there and he
:asked me what happened and I told him. He looked up at my
head and never touched .it, and I told him about my knee and
]1e painted my left knee. He said, "Nothing·is wrong with
your head," said, "You can go on back to work".
Q. ,vas that all he said 7
A. Then be said, "You say you were in a cab wreck?"
and I said, "Yes", and he said, "Then I reckon a suit will
foJlow then".
Q. And he wasn't interested in you any further?
A. No, sir, just told me wasn't anything wrong with me,
just a ~ump on my head, and I could go on back to work.
Q. Did you go back to work T
A. Yes. sir.
·
Q. Who took you Y
A. Mr. ,vood, the same fellow that brought me from the
accident to the hospital.
Q. Mr. Melvin Woodf
A. Yes, sir.
Q. You say he was an employee of both of these cab companies f
A. He was then, I don't know whether he is now or not.
Q. So far as you could judge from outward appearancesin other words, you wouldn't know the organizapage 27 ~ ·tion, you were judging from what you sawi
A. Yes, sir.
Q. "When you went back to work, tell us about the rest of
that evening.
·
A. ,ven, I guess it was about 12 :30 that night whA I went
in to relieve the fellow who was on duty, Mr. Kabler. I had
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a terrible hendncbe and I didn't think much of that, and then
later on, I reckon about 1 :00 or 1 :30, I got nauseated and
started vomiting. '\Vell, different fellows around the station
were up in the office at the time and they stayed in the office
while I went over to the men's room and I got sick at the
stomach.
Q. Was that just one occurrence or how many times did
you start vomiting or did vomit during the rest of the night 't
A. During'the,night until I loft nuext morning I would say
anywhere between five, six or seven times, mostly a continu:..
ous thing all night.
Q. Did you get any relief fl'om your head by vomitingY
A. No, sir. ·
Q. Did it continue to ache the rest of the night Y
A. :My head continued to ache not only that night but I
had a severe headache for three or four months longer. Occasionally now I hiwe a l1eadache but whether it comes from
that or not I don't ]mow.
·
page 28 } Q. For the next three or four months you had
headaches how often f · .
A. Had l1eadaches continuous.
Q. Now, whnt bnpponed to you the next day 7
A. ·well, when I got homo that morning I went to bed.
Q. What time did you get offY
· A. Got off at 7 :30.
Q. Your hours we1•0 from 11 :80 to 7 :30f
A. Yes, sir, and I went homo and got in bed. I suppose I
got in the bed between 8 :00 and 8 :15, and I was nauseated
and vomiting all that day and the night following that.
Q. Did you go to work that nigllt Y
A. No, sir, I didn't work the night of the 5th.
Q. When did you next go back to work i
A. I went back to work the night of the 6th. I couldn't
sleep at home, laying in the bed, couldn't lay still, and uo
one to relieve me on account of Mr. Calhoun being out sick,,
and be never came back to work, and we didn't have Hn)extra clerk.
Q. Who was Mr. Calhoun 1
A. He was a ticket cle1·k working at the station.
Q. There would have been two of you on duty that night 1
A. No, sir. He was working hours which the extra clerk
- had to work his hom•s.
Q. II& was a person whom you could have called to take
your JfaceY
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A. Yes, sir.
Q. And wltat lmd happened to him f
A. He was off sick.
Q. Go ahead in your own way and describe to the court
and jury the course of events.
A. Beg pardon?
Q. Go ahead and describe to the jmy just the different
symptoms you bad and the course of events in regard to your
head. Did you go to see a doctor?
A. I went to sco Dr. Arnold on either the 6th or 7th, I
don't rcmembo1· the first elate that I went to sec him.
Q. Why didn't you go to liim before?
A. The doctor nt the hospital said wasn't anything wrong
with me.
Q. The doctor at tho hospital told you wnsn 't anything
wrong with you l
A. Yes, sir.
Q. And you were assuming that was correct?
A. Yes, sir.
~ .
Q. And on !he 6th or 7th you went to Dr. Arnoldi
A. It was either the second day or the day after that that
I went to see him.
Q. \Vhen you say the 6th or 7th you are ref erring to tlle
dates in December?
.ll. Yes, sir.
·
Q. Then it was one or two days later you went
page 30 ~ to see Dr. Arnold 1
A. Yes, sir.
Q. How many times thereafter did Dr. Arnold treat you Y
A. I clon 't know how many times. He saw me off and on
for about five or six months after that.
Q. ·what instructions did Dr. Arnold give you?
A. He asked me what happened and I told him and lie told
me to go home and get in the bed and stay in the bed.
Q. Diel he presciibo any medicine!
A. Yes, sir, gave me three prescriptions which I had filled.
Q. Do you know what the general pnrposo of those prc,:;criptions was 1
A. One was to make me rest and sleep.
Q. Had you had any trouble sleeping!
A. Yes, sir, I couldn't sleep.
Q. Yon could not sleep?
A. No, sir.
Q. Yon referred to having found that yon c~ttldn 't · sleep
and bad gone back to work, whe.re does that fit m Y
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A. That was the night of the 6th. That wasn't the clay
that I went to Dr. Arnold. The day after the accident I was
off, didn't go to work because I was too sick to work. The
~econd day I went back to work. I worked that night nncl
then the next night I wa·sn 't able to work and I was off that
night.
page 31 ~ Q. Had you been to see Dr. Arnold at that time?
A. Yes, sir. That was the day, if I am not mistaken, I went to see Dr. Arnold.
Q. Why didn't you follow Dr. Arnold's instructions and
&tay in bed1
A. Well, I called him up and told him when I was in the·
bed I couldn't sleep and couldn't rest and I felt worse laying
around than I would be working. He told me, well, to try
working but the best thing for me to do would be to stay in
bed; and then with the expenses I had on me at home I
figured I couldn't lose all that time. They don't pay us sick
henefits and I wondered where that money was going to come
from.
Q. So you attempted to keep on working¥
A. Yes; si·r.
Q. Were you able to keep on working regular or did you
lose some other time 'l
A. I lost other time. At night-when I would get homein the morning I would stay in the bed until time to go to
work at night and some nights I would get up and as soon
as I would get my feet on the floor I would get nauseated
and start vomiting and could not go to work then and my
wife would call up and tell them I wasn't able to come to
work. That threw the man I relieved to double up and work
sixteen hours a day.
Q. You know how many days you lost along
page 32 ~ about that timef
.A. Well, I lost altogether twenty clays, but some
of those days I don't know whether I was sick or whethe1h
they were days I was supposed to be off.
Q. Have you a list of those days you were off?
A. Yes, sir, I have the days I lost.
Q. Wel1, tell the jury what days you arc sure about nnd'
the ones you are not sure about.
·
A. I checked the records at the freight house, pay-roll
records, to make sure of the dates that I lost, wI1ich I lost
December 5th, 7tl1, 11th, 14th, 16th, 21st and 28th. I lost January 4th, 18th and 23rd. I lost February 1st, 7th, 8th, 14th
and 22nd. Then three days I lost in March which I am not
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sure about, which are 1st, 8th and 15th, but whether they
fall on my nights off and whether we had anybody to relieve
us tben I don't know.
Q. You can't say about those. Can you say about the rest
of them?
.A. YeR, sir. The others were when we didn't have anyone to relieve us. Then on December 2nd and 3rd of this
year I lost those two days on account of this nub, this leg
that I have off.
Q. Had a flareup in that?
.A. Yefl, sir.
Q. That would be then 17 days that you know you lost in
the early part of the year and two days in this
page 33 ~ month 7
.A. 15 in the early part of the year and 2 this
December, the 2nd and 3rd.
Q. Now, l\Ir. Burks, you have stated that your nub there
was, prior to this accident, in good condition, is that true?
A. Yes, sir.
Q. Have you ever had any trouble with it at alU
A. No, sir, never had any trouble with it since it was amputated until after this a.ccident.
Q. Were you able to hunt1
A. I used to hunt on it all day.
'Q. Did you ever do any other things that called for you
staying· on your feet?
A. Before I went back with the Companv in the ticket office
I went to cutting meat for Mr. Anderson.
Q. \Vhere is tbaU
A. Located in Rivermont.
Q. Piggly Wiggly store f
A. Yes, sir.
Q. You cut meat there!
A. Yes, sir. That was in 1943 and the only help I had was
two girls which were helping me out and I had to handle all
of the beef and everything that was handled in the market.
Q. What were your hours?
·
A. From 8 :00 in the morning and the store closed at 6 :00
and we usually left there at 8 :00; 9 :00 or 10 :00
page 34 ~ o'clock at night.
.
Q. 'What part of the time were you on your feet?
A. On my feet all the time.
·
Q. Handling anything that was heavy?
A. Handling front-quarters and hind-quarters of beef and
veal.
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Q. Now, nft~ this accident describe to the jury the course
of events about any trouble you may have had with your leg.
A. Well, sJnce the accident when I worked on it it has been
painful, but the job that I have is three days of it sitting
down, not much standing on it. In the freight house it is a
lot of sittin~ down at the work that I do down there, but as
f ai- as getting out hunting or walking from one end of Main
Street to the other now I cannot do it.
Q. I didn't intend that-going back to the beginning-I
believe in your previous testimony you said that the night
of the accident that you were aware of some trouble with this
urtificial limb. W1mt did that arise from 1
A. That arose from the bruise on the leg when it was
jambed against the dashboard, evidently mashed against this
disk and bruised the end of the nub.
Q. Did you pay any particular attention to yon1· nub at
that time as being injured 1
A.- No, sir~ I did not.
Q. When did it first develop 2
page 35 ~ A. Well, when I went to Dr. Arnold he looked
at the end of it, which I knew it was bruised-he
looked at the leg and painted it with something, something
similar to mercurochrome, or methylate-I don't know what
he used on it-and he never said much. He never thought
much about the leg but my head was bothering me more than
anything else at that time.
Q. Your head was getting attention and not your leg7
A. Yes, sir.
Q. Now, was that injured nub bruised as a 1·esult of tllis
accident!
A. Yes, sir.
Q. Was it all right whe11 you left home?
A. It was all right when I left home and had been all right
from the time it was mnputated until the night of this accident.
Q. When did you first notice the bruise and condition of it 'l
A. Well, that night working I could use the leg. I noticecl
it was sore and didn't pny any attention to it until the morning when I got-home and take it off to go to bed and I noticed
it then.
Q. What was the apparent condition then1
A. Well, it was red on the end and it was very sensitivewhat I mean by that, not real sensitive but sensipage 36 ~ tive. I could tell in· taltlng it off it was sensitive,
which it never bad been before in taking it off.

Sou. Passenger :Motor Lines, Inc., v. Le1·oy Burks

39

Leroy B1trks.
When I would pull the leg off and then pull the sock off I always rubbed it with alcohol every morning, which I have done
every morning since I lost it, at night before I go to work
and moming before I go to becl, and when I hit the end of the
stump that morning that is when I noticed something was
wrong with it. It was kind of sore and there was a very
smal1 crack on it.
Q. Where was that cruck 1
A. The crack was right 011 tbe end of the nub.
Q. Did it appear to have bled?
A. Then I looked at the stump sock and there was just a
little spot of blood on that.
Q. There was some small quantity of blood on the sock f
A. Yes, sir.
· Q. Blood comi11g from that small crack?
A. Yes, sir.
Q. Did it stay that way or improve or get worse or what 1
A. Well, from turning red it turned kind of a bluish color
on the end and the crack got wider. Dr. Arnold saw it and
painted it when he saw it. I continued to rub it with alcohol
and when it would heal it would close up a~d a scab form.
Q. Did either you or Dr. Arnold or anybody else
page 37 ~ lay any grec1.t store by that or attach any great
significance to it at that time 1
A. No., sir.
Q. Did it get well?
A. No, sir. It started to getting worse. In March is when
the leg started getting worse. I didn't think much of it then
until back in May, that is when Dr. Pugh came back to town,
and I went to see Dr. Pugh with it. He didn't think much of
it either at the time. He used some kind of ointment on it.
I would go to him about once a week or whenever my leg
would bother me most, until here lately he gave me a penicillin
ointmm1t to use.
Q. Did anything ever really help it or beal it np?
A. No, sir, it never roally healed. A scab would form over
the end of it, then it would crack open and stnrt draining.
Q. Crack open again and then start draining f
A. Yes, sir.
Q. ·what is the closest toward healing it ever got i
A. The closest it ever got was just a scab over the end
of it.
Q. I believe you voluntarily submitted to an examination
by Dr. Joseph Houck, did you not 7
A. Yes, sir.
Q. What was its condition then 7
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page 38

~

,A, It then had a scab on it.
Q. ·was it as good as usual or better than usual f
A. ·well, ubout the same as the way it would ai·

ways heal.
Q. You mean at the time it was about the same as it always .
waF- when it healed f
A. Yes, sir. After I saw him the leg cracked open again.
Q. Cracked since that time?
A. Yes, sir, and it is st.iJl cracked open now.
Q. Now, about this leg, you say that this leg you wear now
was injured or broken ht the accident?
A. Yes, sir.
Q. I wish you would pull chair aside a little bit so you can
sit in front of the jury-·
(Addressing the Court) : Your Honor., I brought a bath
robe for him to put 011 as it may be necessary at times for the
doctors to see his stump in ·order to demonstrate their testimony and I would like for him to go into the jury room there
and put on this bath robe now.
<)

Note: (At this point the witness retires to the jury room
and returns into the courtroom with his trousers removed
and attired in a bath robe.)
By Mr. Spencer:
Q. Mr. Burks, win you remove your artificial leg?
A. Yes, sir (doing as requested).
Q. Is this tho artificial limb you had on on the
page 39 ~ night in qn?st.ion?
A. Yes. sn·.
Q. Do yon know whether or not prio1· to this accident these
dents here were on it?
·
A. No, sir, they were not.
Q. On the back part, were these bruises and twisted places
·' oniU
A. No, sir, they were not.
Q. Was the paint knoi:-ked off in this manner?
A. Not before the accident.
Q. And lrns this leg hcien repaired since the accident?
A. Yes, sir, the hushing has been replaced and temporarv
repairs have been clone tn. it.
·
Q. ,\Thy did you unclertnke to buy a new leg1
A. I went
for thc~m to look at this leg to repair it. This
leg is a meta leg and wl1en it cracks they .said they could

uf
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not weld it; that they could repair it but could not guarantee

it to hold up.

Q. Why are you wearing it today?
A. I can't wear the new one.
Q. Why1
A. Because the end of my stump is so sore.
. Q. What is the difference?
A. This old leg is more comfortnble. This is made -so when
I bave the disk in it it takes the weight on the end and not on
the side of the leg.
:page 40 } cy. Have yc,u been wearing or attempting to wear
that new one!
A. I have tried to wear it, yes, sir.
Q. What happened to you when you tried to wear it 7
A. When I wear it it pulls on the stump. All the weight
is taken on the sides arid on the back part of the leg on the new
leg. At the present time when I am wearing this old one now
I am taking all the weight right on the top corner, just sitting in it.
Q. By the way, this leg over here, the new one, is that
made by the same people that made that one?
A. Yes, sir.
Q. Same measurements and all 1
A. Yes, sir.
Q. You said new bushings were put 'in here?
A. Yes, sir, just a fiber bushing in the knee.
Q. These bent and twisted places resulted from this automobile accident 1
A. Yes, sir. This disk goes in here and this is the way it
used to be with this disk fitting down in here.
Q. What would that disk hit when you put it in?
A. Hit the end of my stump.
·
Q. And it is so arranged that the stump would rest on that
disk and the stump bear tlie weight of your body?
A. Yes, sir.
.
Q. ·what is the principal difference between that
page 41 } new limb and this old Jimb?
,,
A. Well, the willow limb, for one thing, is
heavier than the metal limb.
Q. Is it made on any clifferent lines?
A. The only differenee is tl1e socket part of it is made different.
Q. In what rcspecU
A. Thnt is the usual· type of leg.
Q. For a non-stump-hearing leg, is that what you mean f
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.

r

A. Yes, sir.

Q. Now, is this what you ref er to as a stump socld
A. That is the stump· sock.
Q. You a!ways wear thut regardless of which leg you wear'l'
A. Yes, sir.
Q. Will you show tile jury your Pltump 1
A. (removing stump sock) This is the stump sock and this
is the stump_
..
Q. This is the bonP. berei
A. Yes, sir.
Q. And this area here, is that what you refer to as being
cracked open Y
A. Yes, sir~ this raw plnce here.
Q. And that has cracked open from time to time for more
than a vear now~
•
A. Yes, sir, a scab will form on it and then it
page 42 } breaks open again ond starts draining. It has been
draining some today. I put this sock on clean before I left home this morning.
Q. Have yon ever had any trouble like that from the time
Dr. Pugh released you until after this accident!
A. No; sir.
Q. Never had any such trouble at all 1
A. No, sir.
Q. That is the stump on which you could beat'l
A. Yes, sir.
Q. Can you beat on it nowi
A. No, sir.
Q. Where is it sore now?
A. It is sore from here to there (indicating). It is not
SQre underneath here.
Q. It is sore up around tbis end f
A. Sore from here on around the end and up the side here
but mostly just the end o~ it from here over.
Q. Have you been advised by Dr. Pugh whether or not a
further operation is necessary i
A. Yes, sir.

By Mr. Abbot: I object.
By Mr. Spencer: I withdraw the question. Dr. Pugh is

here.
page 43

~

Q. Going back to the accident, I overlooked one
or two questions in that respect I wish to ask vou.
What seat were you riding on f
•
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A. On the front seat.
Q. Did you know Mr. Palmateer before this?

A. I knew him by contact with him at the station, ancl that
is all.
·
Q. No other contact than just as ticket agent and cab
driver!
A. That is right.
Q. Had you ridden with him before!
A. Yes, sir.
,
Q. "\Vas he then d1·iving a cab belonging to the Southern
Cam Company?
A. I don't know if lie was driving tlle same cab or not.
Q. I mean was there anything on that cab to tell who its
owner wasY
A. Nothing but the name of the Southern Cabs.
Q. ,vas that tho name painted on the side?
By Mr. Abbot: If it will save any time we will admit tl1at
the cab belonged to the Southern Cab Company · and that
Palmateer was their agent and was driving it as such.
By Mr. Spencer:
Q. You have said, I believe, it was a misty, rainy night and
the streets were wet, is that right'l
A. Yes, sir.
page 44 ~ Q. Do you know how wide that ·street is out
thereY
A. No, sir, I don't know the width of it but it is 1·oom
enough for cars to park on both sides and then traffic coming
and going to pass.
Q. Do you know whether or not cars ordinarily aud usually
are parked along there at night 1
A. I always see cars parked along Fort Avenue.
Q. ,vhat kind of section is Fort Avenue in that block, a
business district or a residential district Y
A. It is a residential district.
Q. Do you know of your own knowledge the entire block and
whole area is built up as a residential district 1
A. Yes~ sir.
Q. This point, I believe, was somewhere about n block bevond Old Fort up there, wasn't it 1
• A. About a block from Fort Early, yes, sir.
Q. ,vas the street lighted in the same manner then tllat
it is now7
A. Yes, sir.
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Q. Do you know approximately how fast this driver was
going before the accident f
·
A. I would say about 30 to 35 miles an hour.
Q. 30 to 35 miles an hour 1
A. Yes~ sir.
Q. Did you hear him testify as to the speed at which he was
going at the time of the accidenU
page 45 } A. After the accident somebody had me summonsedQ. Let's not make any reference to that part. J want to
know if you heard him testify in a court in the City of Lynchburg as to the speed at which he was going?
· A. Yes., sir.
Q. ·what did he say?
A. He said about 30 or 35 miles an hour.
Q. ·what did they charge you for that leg?
A. For the last one it was $250.00.
Q. Have you paid it?
A. Yes., sir.
Q. You have here a receipt Y
A. Yes, sir. You have to pay them before you can get the
leg. You have the receipts there.
Q. I will ask you to identify these two receipts which I will
mark respectively "Plaintiffs Exhibits 1 and 2".
.
A. I can probably explain to you what the receipts are
and what you have to do before you get the leg up there.
Q. I just want to know what tl1e }pg cost you and whether
you paid it. Is that the contract?
A. Yes, sir, that is the contract.
Q. And are these the two receipts, one for $100.00 and one
for $150.00?
A. Yes, sir, the first one is a deposit you make when they
take your measurements and this other is the balance on the
leg when you get it.
page 46 } Q. Those are the receipts, the . first of which
.
doesn't have a date on it, does it?
A. This one is 3/28 and the contract is dated 1,14.
Q. January 4th, 1946. I mark that as Plaintiff's Exhibit
~ o. 1 and offer it in evideuce; the contract for the sum of
$251.00., one special leg, etc.,-was this $100.00 paid the same
time the contract was made 1
A. Yes, sir, that is the same time as the contract.
Q. I mark that as Plaintiff's Exhibit No. 2, and the third,
receipt for $150.00, Plaintiff's Exhibit No. 3, tl1e last of which
is dated :March 28th, 1946, and offer them in evidence. Now,
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how many times did you have to go to Washington to have
that leg fitted and efforts made to make them fit your leg!
A. Before I got the leg I made four trips, one for measurement, two for fitting, and the fourth one was for the last
fitting and I brought the leg away with me.
Q. The fourth trip you brought the leg away with you Y
A. Yes, sir, and then after ,that I made seven other trips
up there for adjustments and fittings., such as you can see in
the stump where tl1ey had to ream it out and do different
things to relieve tl1e pressure on the stump.
Q. Have they ever made it so you can wear iU
A. No, sir.
Q. And you say they are the same people who made the
other one1
page 47 } A. Yes, sir.
Q. There were eleven trips, about approximately
what expense were you put to in going on those eleven trips 7
A. Well, the nearest I could estimate it it would be about
$15.00 a trip.
Q. Can you tell the jury how you figured thaU Did you
ride on a pass 1
A. I have a pass, yes, sir. Sometimes to save a day I would
take the Southerner, which passes are not good on, if not I
would take the train up at night and take a berth which I
would have to pay for. ,ve don't have Pullman passes.
Q. You have to pay Pullman fare and berth!
A. Just the berth. The pass is good for the fnre; then
cab fare from the station to the hotel and from the hotel to
Hanger's, and my meals.
Q. And you estimate, as near as you can come at it, each
trip cost you on an average $15.00 a trip, counting your
meals1
·
A. Yes, sir, three meals a day.
Q. Did you lose a day from work on each of these trips or
<lid you go on your day off, or whaU
A. A few of them I went on my day off., but most of them
was supposed to have been my day off which I would have
worked and made time and u half for it.
Q. Now, will you explain just a little more fully what you
mean by that?
page 48 } A. The way it was I would have to make an appointment with Hanger to see them. I would call
them up and make an appointment with them for Friday
morning, which was on my day off. Then after I had the appointment something would happen and the man to relieve
me would have to work at the freight house and they would
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want me to work that night after I l1ad made the appointment
in Washington and I couldn't work that night.
Q. Were you working at that time seven days a week and
could get time and a half £,or your day off!
A. Yes; sir.·
Q. Is that what you mean to say1
A. Yes0 sir:
Q. Did you lose 11 days on that account!
A. Well, that I don't know.
Q. ·what I am really trying to get at, Mr. Burks, is what,
if any part, of the 17th days that you liave already told the
jury about being off will be overlapped by these 11 trips to
Vvashington.
A. Some of them would be. Two or three of them were
days that I went up for this leg.
Q. Would it exceed threei
A. I don't have any way of telling definitely.
Q. You didn't understand my question. I asked you was it
more than three days 1
A. No, sir.
page 49 } Q. You are satisfied then it was a minimum of
eight days that was lost that way i
A. Yes, sir.
Q. For which you would have· been paid time and a half if
you had worked f
A. Yes, sir.
·
Q. Was there work you could have done those days i
A. Yes, sir, there was work.

CROSS EXAMINATION.
By Mr: Abbot:
Q. You are not doing the same work now, are you, Mr.
Burks, you were doing at the time of the accident'/
A. Not the same hours., I am doing the same work except
three days at the freight house instead of all at Kemper
Street.
Q. Do you have every Friday offY
A. You mean now Y
Q. Yes, sir.
A. No, sir.
Q. What day do you have off nowf
A. Thursday.
Q. When did you begin having Thursday offT
A. Back in September of this year.
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Q. Up to September Friday was your day off?
A.. I was supposed to be off if there was anyone
page 50 ~ to relieve me.
.
Q. What days did you go to ·washington to see
Hanger1
A. Well, the dates on the 4th of ,Tanua1·y I went to ·washington and on the 28th of Februarv I went are the two days
I remember, but in between them i made two other trips and
I don't know what the dates are.
Q. You got your leg in :March, didn't you 1
A. That is right, 28th of March.
.
Q. And you said you made seven trips since then!
A. Yes, sir.
Q. ,vhat days were those trips on 1
A. I don't know what dates they were on.
Q. Have you got any way of ascertaining what they were 1
A. No, sir, I have not.
Q. 'When was that leg that you have got there delivered to
you, Mr. Burks?
· A. Which leg Y
Q. That one you have been wearing?
A. That was in '42.
·
Q. ,vhat date?
A. It was in :March of '42, if I am not mistaken. I am not
sure.
.
Q. March of '42. You remember when Dr. Pugh left here f
A. Oh, he left here way after I got the leg, I don't remember when.
Q. He left after you had been wearing the leg
·
page 51 ~ tbat you have got there now¥
'
A. Yes, sir.
Q. You had a good deal of trouble with that fog, didu 't
you?
A. No, sir, nothing but making adjustments on it.
Q. H6w many times did you go to Washington on thatf
A. Well, that is something-anything mechanical will get
out of adjustment--that may have been once every two
months or three months or six months.
Q. Did that chafe the end of your lep:7
A. No, sir, it never l1as bothered the leg.
Q. Never did anything to it at alU
A. No, sir.
.
Q. Now, you say that those legs nrc differentlr <'Onstructed,
isn't the weight distributed on your hip in each of those legs f
A. Well, it is now without this plate in it.
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Q. They arc constructed identically, aren't they, one of
aluminum and one of willow1
A. Yes, sir, except the sockets.
Q. Isn't there a socket in the new leg7
A. Yes, sir, it is a socket in there, you can see the socket.
It is true in walking you take some of your weight, regardless of what type leg you have, on your hip, which you would
call sitting down. Now, this old type leg in walking I taken
the weight on the end of my stump instead of all
page 52 ~ of it on the side of my stump and my hip, as you
call it.
Q. Now, where is the socket on this new legf
A. Vlhat is the question f
Q. I say where is the socket T
A. This is the socket here, this space in here from the knee
up is called the socket.
Q. " 7hat about this disk that is in there!
A. Well, that is what you call an end-bearing leg.
Q. I know that but you can put that disk in here, can't you?
A. No, sir, you can't put the disk in this new leg.
Q. Didn't they give you one with this leg to put in there r
A. No, sir. You see there is not.bing in there to hold it.
Q. I dou 't know about that but you say they did not give
you something to fit into the end of this T
A. No~ sir, they didn't give· me anything to fit in the end
of it, just what you see is the way they delivered it to me.
Q. You say you got that dent in the calf of that leg in theaccidenU
A. Yes, sir.
Q. How would tha.t happen, if you knowf
A. I didn't understand vou.
page 53 ~ Q. I want to know how· you could get a dent in
the back of your leg in sitting in nu automobile
when it hits another object. What made that <lent in itf
A. I don't know what made it in there, but the frbnt seat
of the car was slid up. I can remember that part of it when
I got out of the cab. I had to get out of the left-hand side,.
couldn't get out of the right-l1and side of the car.
Q. Couldn't g-ct out of the right-liand side nnd you lmd toget out of the left?
·- A. Yes, sir.
Q. ,vhy was that 7
A. That I don't know. The door wouldn't open on theright-hand side of the car.
· Q. The door wouldn't open?
A. No, sir.
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Q. Are you sure about thaU
A. All I know is what the driver told me when I got out.
He said, '' I can't get the door open.''
.
Q. So you had to get out on the other side, had to get out
.
·
under the wheel?
A. Yes, sir.
Q. Now, when you went to the hospital, Mr. Burks, did anybody have to carry you into the emergency room f
·
A. No, sir, I walked in.
page 54 ~ Q. And vou got out of the cab and walked into
the ticket office after you were taken there 9
A. Yes, sir.
Q. Now, as a matter of fact, Mr. Burks, you didn't want
to go to the l1ospital, did you 7
A. Yes, sir, I asked Mr. ·wood to take me to the hospital.
Q. Did you?
A. Yes, sir.
Q. Because of your hurt condition 1 •
A. Yes, sir.
Q. ,vhat was the position of Judge Barksdale's car after
this impact?
A. That I don't know. The only thing I can remember it
looked like to me it was over the sidewalk. I don't l'emember
much of anything or what nnything looked like out there.
Q. Now, what do you remember before the accident¥
A. The only thing I remember is that I hollered "look
out'' when I saw this car when it was coming right up in
front of the cab, just before he hit it.
Q. That was the car approaching?
A. That was the car parked.
.
Q. Do you recall the car appr~aching1
A. Yes, sir, I recall a car approaching and a car
page 55 ~ parked on the Jeft-hand side of the street.
Q. Now, tell the jury about the approaching car,
Mr. Burks.
A. ,YelJ, the onJy thing that I lmow a car was parked ,vhich
was n cab.
Q. That was parked on your lefH
A. That wn~ parked facing out on Fort Avenue, then a
car came out of 1\Iemorial A venue into Fol't A venue coming
toward the cah that I was riding iu.
Q. It came bursting right down the middle of the street,
didn't it?
A. I don't know how fast he was driving but I just noticed
the car coming.
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Q. "Why did your cab driver turn to your right Y
A. That I don't know. He didn't turn to the right. Like
this was the back of the car {indicating)., when I saw it he
was driving beside the curb, close to the curb, and I hollered
"look out":
Q. Do you mean he was driving parallel to tbe curb and
against the. curbi
A. Not agaiJISt the curb, he wasn't driving in the middle
of the street, he was dri\-;ng over on the right-hand side of
the street.
Q. Well, isn't it a fact, 1\Ir. Burks, that this oncoming car
swerved out into your driver's path 1
A. That I didn't see if he did.
·
Q. You say you did not see it f
page 56 ~ A. I saw the en coming but it didn't swerve out
in to the pa th.
Q. But wasn't it in his path a!:! it came f
A. No, sir. It was driving down same as a car would drive
going south.
Q. But it was well over on his side of the street, you say
nowt
A. As far as I know he was on his side of the street, yes,
sir.
Q. You lmow Mr. William C. Phillips, Jr.?
A. No, sh:..
Q. You testified in the police court when this case was tried
against Mr. Palmateer, did you notf
A. Somebody had me summonsed, yes, sir.
Q. And you testified, did you not,
A. Yes, sir.
.
Q. Did you not testify on that occasion that the driver of
your cab was proceeding lawfully and n car ran out in front
of it which caused your driver to turn to tbe right to avoid
an imminent collision T
A. No, sir, I did not.
Q. You deny doing that'!
A. The only questionQ. (Interposing.) I just want you to answer
page 57 } that question. You didn't do that, did you f
A. No, sir.

By ::M:r. Spencer: Your Honor, the witness has a right to
answer the question in llis own way. · _
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By the Com•t:
Q. You can answer the question and mpke any explanation
you want.
A. The only question I a11awered, Judge Mccarron asked
me how fast did I think he was driving and I said about 35
miles an hour.
By Mr. Abbot:
Q. Now, i\Ir. Burks, you 1,ai<l in the beginning tbnt you
were knocked unconscious and didn't remember anything
about this accident until you were going to the hospital with
~Ir. Wood. A moment ago you were telling us all of the details of what happene_d at the time of the accident. You
weren't knocked unconscious, were you 1
A. I told you what happened before but not after the accident. Yes, sir, I was knocked unconscious.
Q. How do you know 1
A. The first thing I remember wns l\Ir, Palnmteer coming
up to the left-hand door of the car and asking me did I want
to go to the hospital or wns I burt.
Q. l\Ir. Palmateer? ·
A. Yes, sir, tbe driver of the cab.
pnge 58 ~ Q. Was ~fr. l\Ielvin Wood there then?
A. i\Ir. Fields was out there.
Q. \Vas 1\Ielvin Wood there?
A. I don't know when 1.Ielvin Wood came up.. They put
me in his cab, the car be. was driving at least.
Q. Now, the first thing you say you remember is when they
came up to you in the cm• and aslrnd you if you wanted to
go to the bospitaU
A. Yes, sir, and that is when I got in the cab.
Q. As a matter of fnct, Mr. Bui·ks, did11 't you insist thnt
you weren't hurt and you didn't want to go to the hospital?·
.A. If I saiE} that that night I d_on 't l'emomber it. I aske<l
Mr. Wood to',take me to the hosp1tnl.
Q. So, according to your statement, the first time you got
out of that cab was after :Mr. Fields wos there?
A. That is the first time I remember doing anything was
after :Mr, Fields was there,
Q. You don't recall prior to thnt time when young )Ir.
Phillips, who was driving Judge Barksdale'a cnr, had rushed
out immediately after this collision and you and 1.Ir. Pithna·
teer were standing out of the (!IH' in the vicinity of the front
of the cab and back of Judge Barksdale's car and makhJg a
statement to Mr. Phillips that tho occident bad happened be-
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cause of this car coming down and forcing your driver to
turn to the right?
page 59 } A. I don't remember getting out of the cab or
talking to anybody about the accident until Melvin Wood was taking me in his cab.
Q. And you just don't remember about that?
A. If I was out and said anything like that I don't remember anything about it.
Q. But you remember the position of the car. ·was the
windshield broken on that cab'l
A. On the cab, yes, sir.
Q. How was it broken?
A. It was shattered.
Q. It was still there, wasn't it 1
A. Yes, sir.
Q. CrackedY
A. Yes, sir.
Q. Do you know what part of the automobile your artificial
·
leg hit?
A. No, sir, I don't. The only thing possible it could have
hit was the dashboard or the heater.
Q. Did you tell Dr. Holden at the emergency room of the
hospital that you bad been unconscious?
A. Yes, sir. He asked me.
Q. He asked you 1
A. Yes, sir.
Q. And you told him that you had been 1
A. Yes, sir.
·
page 60 } Q. Do you recall making a statement in the presence of Melvin ,vood and Mr. Fields, after they
liad gotten to the scene of the accident, that the accident was
no way the fa ult of Palmateer; that it was due to the driver
of that other car?
A. No, sir, I do not.
'iii
·
Q. You recall their coming there and wlmt happened afterwardsi
A. I recall seeing Mr. Fields there and Mr. :Melvin Wood
taking me in his cab.
Q. You were not unconscious then. Your mind was working then. Now, do you deny making that statemenU ·
A. I did not make it. If I made it I don't lnow anything
at>out it.
Q. You would know something about it if you made it'l
A. Yes, sir.
Q. So you deny that you made that statement_?
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A. Yes, sir.
Q. You did not tell them how the accident occurred?
A. I told them later on that night at the station, not at
the accident.
Q. Told them later on 7
A. I told Mr. Fields. He came in the ticket office there
:and talked to me.
(J. Later on that nig-ht is that wheri you showed· him where
your artificial leg had been dented?
JJage 61 } A. No, I didn't show him the artificial leg was
dented until I don't know how long later when it
was I first sl1owed it to Mr. Fields.
Q. But you deny, :Mr. Burks, statin~ how this accident
occurred; that it resulted from a car gomg out Fort Avenue
forcing the cab that you were in to turn to the right to avoid
a collision, you deny making that statement to Mr. Billy
Phillips when he came out immediately after the accident
and you deny making that statement in the presence of Fields
and ·wood shortly after that time and before you started to
the hospital, and you deny making that statement on the witness stand when Palmatter was tried, that is right, isn't it?
A. If I said anytl1ing at the scene of the accident about
I1ow t11e accident happened I don't remember it.
Q. You said you w·ould remember what you said after
Fields and Melvin vVood got there.
A. I got out of the cab that was wrecked right into Mr.
Melvin ,vood's cab and he taken me away. That is the first
thing I can remember. If I got out of it before then I don't
remember it.
Q. Did Dr. Holden want you to stay there in the hospital,
~[r. Burks?
A. No, sir. He told me wasn't anything wrong with me
but a knot on my head and I could go on to work.
Q. He did something to your left knee, didn't
page 62 ~ he?
A. He painted this left knee with something red.
Q. But he looked at the knot on your head 1
A. He just glanced at it, he never touched it.
Q. And you told l1im about the accident?
A. Yes, sir.
Q. And I believe yon told him that you were unconsciousT
A. Yes, sir.
Q. Now, these days you say you lost, December 7th, 14th,
21st and 28th were days you we1·e off, weren't they?
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A. No, sir, wasn't anybody to relieve us in December.
Q. But they were your days oft', weren't theyi
A. I don't know what days they come on.
Q. They would· come on F1iday.
A. They would noi·mally have been days off if there had
been anybody to relieve me.
Q. What happened, ('Jid you work all those days 1
A. Except the days that I was off sick.
Q. Who was relieving you then f
A. They had to double ovor. Mr. Kabler who worked the
second trick wonld double or he would work four hours of it
and Mr. Dunn would come in four hours earlier.
Q. You did not work on those days, did you 1
A. On the days·tliat I gave you I did not work.
Q. They weren't in your 40-hour week.
A. I don't quite understand.
Q. What I mean is simply this, when· you sny
page 63 ~ you lost those days you mean that you didn't have
the opportunity of working on those days and mnking time and n half, isn't that correct¥
A. I don't know if it is a time and a half day in there but
they were days I wasn't able to work.
Q. If you worked the days you were supposed to be off
they were time and a half days¥
A. Yes, sir.
Q. 7th, 14th, 21st and 28th of December, 1945, are all Fridays.
A. They were the days I would have gotten time and a half
for if I had worked.
Q. Now, yo~ say you showed Dr. Arnold that leg when you
first went to him 1
A. Yes, sir.
Q. And what did lie do to it f
A. He painted the end of it with something.
Q. And did you show him the leg again, Dr. Arnold, I am
speaking of 7
A. Yes, sir.
Q. When?
.
A. In the visits back to him, starting with right after tlleaccident.
Q. He is tho only person you went to about that leg until
Dr. Pugh came back'l
A. Yes, sir.
page 64 ~ Q. And what did Dr. Arnold do f'or it!
A. \Voll, lie painted it witb something·. 'I11H• le~.(
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didn't give me a lot of trouble at first, like I told you, it wai;
only bruised.
Q. When is the last time you hnve worn that weight-bearing disk in that leg?
A. December 4th.
Q. Last December 4th f
A, Yes, sir,
·
Q. And ever since that time you say that leg has been in a
condition of irritation at least 'l
A.. Yes, sir.
,
Q. Isn't that clue to trying to accommodate that new leg
to it, Mr. Burks l
A. Woll, no, sir. Some of it might be but I won't say all
of it because I can't wear tho new leg enough to irritate the
stump.
Q. Why can't you wear the new leg?
A. Because t11e fitting of it is not exactly right. I can't
walk right on it. It h·ips under me and well, one thing, the
new leg is just 11ot made right.
·
Q. It is not made exactly like the other one. They take a
cast of your leg, don't they?
A. It is a different setup altogether from this other leg, in
the knee and all, not only in the style.
Q. Did you state to Dr. Houck when he expage 65 ~ amined you that you vomited at the scene of this
accidentf
A. No, sir, I did not.
Q. You told him about vomiting later on that night?
A. At the station after I got to work.
·
Q. Wl1y do you rub the stump of your leg with alcohol?
A.
ell, that is something that usually keeps it toughened.
Q. Who prescribed that for you f
A. Hanger, in Washington, said that was a mighty good
thing to use on it. At first I used some kind of lanolin on
it to· toughen it up.
Q. Who gave you that?
A. Hanger gave me that.
Q. Now, when did you first see Dr. Pugh after ho came
back?
A. I don't remember what month it was. I believe it was
in May but I am not sure. ·
Q. How did you happen to do that? How did you happen
to go to Dr. Pugh¥
A. Because tlie leg was giving me so much trouble.

,v
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And what was its condition then as compared to what
now1
The same thing, practically the same thing it is now.
And it has been that way from May until the present
time7
page 66 ~ A. Yes, sir, except at times a scab will form on
it and it then cracks open and starts d1·aining
ag·ain.
.
Q. Just a continual process!
A. Yes, sir.
Q.
it is
A.
Q.

By :Mr. Spencer: l\Ir. Abbot, you a~ked a rather involved
question and will yon tell me how many people were tl1ere
that yon asked Mr. Burks if he made statements to that night'!
· By :Mr. Abbot: Statement in the presence of l\lr. Phillips,
another in the presence of 1\Ir. Fields and 1\Ir. ,vood, and
another one at the police court hearing.
RE-DIRECT EXAMINATION.
By Mr. Spenaer:
Q. What does Mr. Fields dot
A. At that time he was the dispatcl1er, I guess you call it,
for the Southern and Yellow cabs.
Q. Where were his headquarters?
A. He was first at Kemper Street Station meeting trains.
and then over at the Norfolk and Western Station meeting
trains.
Q. ·what was he doing out there getting statement.s from
you that night 1
A. Well, if he was out there getting statements from me I
don't remember it. Evidently he must be tl1e boss
page 67 ~ at night.
·
.
Q. Is it your understanding he was supposed to
have been out at the scene of the accident?
A. I suppose so. He was out there.
Q. Do you remember seeing him at the scene '1
A. I seen him when I was leaving there, yes, sir.
Q. He was at the scene when you were leaving?
A. Yes, sir.
Q. You say you don't recall having made any statement to
him at the scene?
A. No, sir.
Q. But later on that night he came to see youi
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A. He came to me and talked to me about the accident. I
didn't give him any stat~ment.
,
Q. Maybe I don't use the word correctly, I don't mean a
formal statement but did he come out and ask you how this
t1ccident occurred 1
A. Yes, sir.
Q. Then he did come out to Kemper Street Station later
on in the night and asked you something about the accidenU
A. Yes, sir; he did.
Q. Did you then make a statement to him or tell him about
it?
.
A. Yes, sir.
Q. Did you then tell him that this oncoming car veered
over in front of your car and caused this driver to
page 68 ~ have to duck behind the other car 7
A. No, sir. I told him a car was meeting him
but I never told him that the car swerved over in front of
him.
.
Q. As a matter of fact, have you ever heard that contention made anywhere until tllis morning or any suggestion of
it until this morning?
.
A. No, sir, I have not.
RE-CROSS EXAMINATION.
By Mr. Abbot:
Q. Mr. Burks, l\Ir. Fields came out there an·d just walked
in and talked to you the way he usually does, didn't he 1
A. He came in the station and I let him in the office.
Q. Don't you frequently let him in the office 1
A. Whenever he wants to come in. Sometimes he wants to
use the telephone.
Q. But he didn't come out there making any investigation
of the accidenU
A. He just came out and asked me how I was feeling and ·
asked me how it happened.
By Mr. Spencer:
Q. I would like to ask you. By the Court: (interposing) Mr. Spencer, you have examined him on direct and on re-direct and that is
page 69 ~ sufficient.
By Mr. Spencer: This is a matter raised by Mr.
Abbot.
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By the Court: You should have objected to it. It tends to
confuse and we have to terminate tho evidence somewhere.
Now, you can nsk any witness all the questions you have in
mind to ask oh direct examination. If through some oversight you overlooked something then the court will permit
you to exainjne on re-direct, but that is all the court will permit. Thnt is· a mtttter of dill!Orett~n. In cnse of re--0.irect
P.xamination: tho court will allow opposing counsel to cross
examine, but I think that is as far as the court can permit
rounsel to ~o, and unlese some unusual circumstance, something very important that you have overlooked, the court will
not permit further examination. Now, bear that in mind.
By :Mr. Spencer: l\Ir. Abbot brought out about these statements.
By the Court: I hold yott both to the same rules. If you
allow him to bring in somethJng on cross examination that
lloesn 't properly belong there then I can't help it. We have
to have an end to it or we will never get through with a law
case.
page 70 ~ By _Mr. Spencer, Will your Honor make an exception to the rule?
· By the Court: If it is anything important I will do it now
but with the unde1Jtanding I will not allow either counsel
to do more than examine in chief and re-direct and that is
discretionary only in case you overlooked something impor~ant. Now, go ahead.
By Mr. Spencer:
·
Q. I ju.st want to ask yon how many Yellow Cabs or Southern Cabs, or both Southern and Yellow Cabs, you saw around
that accident.
_.
A. The only one I remember was the one that taken me
to the hospital.
Q. You only saw one besides the one you were in 7
A. One besides tho one I was in.

The witness stands aside.
By l\Ir. Spencer: I would like to make a motion in tl1e absence the jury.
By the Court; Let the jttry retil'e to your room.
Note: (Tbe jury retires from the courtroom.)

Sou. Passenger lfotor Lines, Inc., v. Leroy Burks

59

Leroy Burks.
~

By Mr. Spencer: If your Honor please, I would
like to make a motion that the jury be told to disregard any questions and answers tending to set up the doctrine of sudden peril, intervening independent agency, as a
cause of the accident as that defense is not set up in the
grounds of defense and the plaintiff is taken by surprise and
that defense cannot be met.
By the Court: All right, what have you to say in reply,
Mr. Abbotf
By :Mr. Abbot: Only this, that the defense he alleges we
are making is not any affirmative defense but is the showing
of no negligence. "\Ve haven't got to allege that specifically,
it is a part of his case, his own witness stating how the thing
happened.
By l\Ir. Spencer: You say the doctrine of sudden emergency
isn't an independent and separate defense 'I
By Mr. Abbot: No, it isn't negligence.
By l\Ir. Spencer: Does your Honor think the grounds of
defense fairly discloses the defense of sudden emergency f
By the Court : I do not.
page 72 ~ By ]\fr. Abbot: Your Honor please, I don't want
you to think I was undertaking not to fairly disclose our grounds of defense. I assumed that if there was
one thing Mr. Spencer knew it was what his client has been
testifying to.
•
By the Court: The issues arc made up by the pleadings
nnd there is no suggestion there that this was a result of a
imdden emergency.
By :Mr. Spencer: I never heard of it before.
By the Court: I will have to sustain the motion, :\Ir. Spencer. Mr. Abbot, you could have said it very simply in t11e
grounds of defense but you failed to allege it. There is nothing in the grounds of defense that will even suggest that this
uccident happened as a result of. a sudden turn to the right
in order to avoid another accident. It really does nothing
hut deny everything tllat the plaintiff alleges, that is about
all it does.
By Mr. Abbot: If your Honor please, I desire to except
to your Honor's ruling because it is a matter clearly provable under the general issue and it is a part of
page 73 ~ the plaintiff's case to show negligence nnd if that
caused this accident there was no negligence.
Now, in view of your Honor's ruling, I would like to 1110.ve
1mge 71
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to amend the grounds of defense to show that the accident
was the result of the sudden emer~ency.
By the Court: Mr. Abbot, there 1s no doubt in the court's
mind as to what the ruling should be on the motion. The
purpose of a statement of grounds of defense is to put the
plaintiff on notice, to give him reasonable notice as to the
matters you wish to rely upon or intend to rely upon in the
defense of the action. You might say the gi·ounds of de·
fense is a limitation upon the general issue and matters that
are provable under the general issue may be limited by the
requirement of a statement of grounds of defense, and the
l'ule is well established in tllis State. In the case of an order
for a statement of grounds of defense then the defense will
be limited to such matters as are alleged or contained in the
~tatoment. In other words, you are not entitled to prove
uny matters that your grounds of defense does not give rea:~onable notice of, and there is nothing in these statements,
not any suggestion in these grounds of defense,
page 74 ~ that this accident was the result of a sudden emer·
gency. If you had wished to rely upon it, it would
have been a simple matter to allege 'it, and that was the sole
purpose of the statement of the grounds of defense. I sus·
tain the motion to strike out any evidence that bears upon
that.
·
Now, on the question of amendment, that brings another
(JUestion, now what do you mean f Do you mean you move
to amend it? ·
By Mr. Abbot: In view of your ruling, yes, sir, your
Honor, I move to amend it.
By the Court: What have you to say to that, Mr. Spencer?
Will you be damaged? Will you be put at any disadvantage f
By 1\fr. Spencer: I wish to avow in the record, upon my
word as a practicing attorney at this bar, that in dealings
since last January 26th, and thereafter, with the agents, and
I know them to be du]y authorized agents and people in
C'harge, before the attorneys ever came into the case, that
there was never any suggestion of any sudden peril. The
moment there was evidence of it was that a ghost car, it was
expressed as a ghost car, came along and the lights
page 75 ~ perhaps got in liis eyes and prevented him from
,
seeing, but to this good day, until right now, this
morning, is the first suggestion I have heard that that car
veered that way, and it does take me by surprise, completely
by surprise.
By the Court: I sustain the motion.
·
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By Mr. Spence1•: I just wanted to avouch that for the
t·ecord.
· By the Oourt: I think there is no doubt in the court's mind
that the grounds of defense don't give sufficient notice of
any such defense. Now, the question goes to the amendment
to the statement of grounds of defense. Under 6104 of· the
Code of Virginia, in tbe furtherance of justice, the court may
permit at any stage of the case the pleadings to be amended.
Now, will you be prejudiced Y Of course if you will be preju- ·
diced, taken by surprise, you are entitled to a continuance
.und I will give you a continuance. I think though that all
-0f the fncts bearing upon the case should come out. In the
present stage they are not entitled to show it.
By Mr. Spencer: I don't want any continuance. I would
ask your Honor to adjourn the case a sufficient time for me
to make investigation of that nnd then come back
page i6 ~ and try it.
Bv the Court: You are entitled to thnt. Of
course he is not entitled to offer that sudden emergencv as
R ground
defense at this time, and might be some question
as to whether he is entitled to amend, but in view of the
broad language of the statute it lies within the discretion
-0f the court- Mr. Spencer, has any fact been b1·ought to
your attention from which you would reasonably expect this
defense to be made T
Bv l\fr. Spencer: No, sir, there has not and, of course,
reference is made here by Mr. Abbot to my having gone to
police court and heard the testimony and ought to have found
ont what my client testified in police court. I don't follow
eases in police court in a matter of damages. As a matter
Hf fact, that was long before I was employed in the case,
aud it never occurred to me iu the length of dealings-I put
these people on notice last January that I represented this
man, and I dealt with them, with the insurance company's
own representative, and we have discussed the case and we
dealt aboveboard, told all to be told, and the most that ever
came out was there would be evidence there was a
llage 7i ~ car coming along in that direction, not that a car
turned out in front of this man and caused him to
run into the parked car to avoid a collision.
· By 1\f r. Abbot: Your Honor, it isn't my disposition to take
.Afr. Spencer by surprise. I just want to call your attention
to something and that is regardless of the defense, and if
your Honor didn't permit us to amend, we would still be able
to prove these things as admissions against interest of this
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1>arty to negative any ground of negligence that he might
ghow and to bind him as a matter of defense. Now, I say I
don't want to take Mr. Spencer by surprise and at the same
time I don't want to have this thing adjourned.
By the Court: Mr. Abbot, I am tryinO' to see if there is
uny way on earth you can show it under these circumstances.
By Mr. Abbot: Couldn't I show it as an admission against
mterest'l
By the Court: Tbat doesn't make any difference, you
have got to give him notice that that is your defense. Of
course an admission against interest is binding on him but
that is a matter of evidence. Mr. Spencer, do you want a
eontinuance?
By Mr. Spencer: No, sir, but I do object to an
page 78 ~ amendment at this time.
.
By the Court: I am not going to allow any
·
amendment. Bring the jury in.
By Mr. Abbot: Your Honor please, I want to except to
your Honor's ruling, for the reasons stated.
Note: (The jury returns into the courtroom.)
By the Oourt: Gentlemen of the jury, the court strikes
from the record in this case any e,idence bearing upon the
fact, or any evidence tending to show or tending to establish
the fact from which it might be inferred that the defendant
here was acting in a case of emergency or, in other words,..
that he was forced to turn to the right on account of the fact
that an approaching car forced him to the right, and you
gentlemen will disregard any evidence on that question.
By Mr. Abbot: If your Honor pleases, not where the jury
is, but I would like to take np a matter that hasn't got to do
with anything but some witnesses who are here and apparently will not be needed and could we go into chambers a
minute in the other room 'l
page 79 ~ By the Court: Let the jury go back inth their
room.
Note: (The jury retires from the courtroom.)
By Mr. Abbot: If your Honor pleases, I am particularly
concerned about Mr. Phillips who is a student at the University and has been brought here by. us to prove these statements made bv Mr. Burks at the time of the accident nncl in
police court. ·Nowt does your ruling go to tl1e extent of pro-
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hibiting me from introducing evidence of those statements as
admissions against interest 1
By the Court: I think so, when it comes to that.
By Mr. Abbot: In view of that may the record show that
we at a proper time tender that evidence and that it is refused and may Mr. Phillips go on back to his work? .
By the Court: "What Jmve you got to say about it, Mr.
Spencer?
By l\fr. Spencer: Unless Mr. Pl1illips is a lot different
from most of us he would rather stav here. I would not agree
to it unless Mr. PI1illips testified aiid the record would show
what he would testify to.
page 80 ~ By the Court: I will not rule on that at this
time. \Ve had better let the case take its usual
course. Bring the jury in.
Note: (The jury returns into the courtroom.)

E. A. MARTIN,
having been first duly sworn, testifies as follows:
DIRECT EXA.:MINATION.

--.. . :.:.

By lir. Spencer:
Q. You are E. A. Martin, a member of the police force of
the City of. Lynchburg, I believe?
A. Yes, su.
Q. Were you on duty as such officer on the evening and
night of December 4th, 1945 ¥
A. Yes, sir. •
Q. \Vhat particular kind of duty were you assigned that
night?
A. I was in a patrol car.
Q. That is to say a radio prowl car or patrol cad .
A. Yes, sir. ·
Q. \Vere you sent to investigate an accident out on· Fort
Avenue which is said to have occurred on that night in front
of 3814 Fort Avenue7
A. Yes, sir.
•
page 81 ~ Q. I wish you would tell us wl1at you found and
observed there. First, may I ask you what is the
width of Fort Avenue at that point?
A. 42 feet.
Q. ·what kind of surface Y
A. Black top.
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Q: Was it then in good conditionY
A. Yes, sir.

Q. Was the whole width of the street in use, practicable
useY
A. Yes, sir.
·
·
Q. Do you know anytbing about the amount of traffic on
that street, Mr. Martin f
A. You mean that nighU
Q. That is to say, the usual thing.
A. Well, there is quite a good dt>al of traffic on that street.
Q. It is a part of Route 29, is it not?
A. Yes, sir.
Q. Does it carry pretty heavy traffic?
A. Yes, sir.
Q. In the 3800 block there is the street up or downhill or
level?
A. Well, I would say practically on a level.
Q. Is it lighted out there as the rest of the city 7
A. Yes, sir.
page 82 ~ Q. What kind of section of town is it as to being business, residential, or what is it?
A. Residential.
·
Q. 'What is the speed limit at that point along in that vicinity?
A. 25 miles per hour.
Q. Is that shown by signs posted at intervals along the
route?
A. Yes, sir.
Q. What were the weather conditions that pighU
A. It was raining.
Q. You mean by that it was pouring down or bow much
rain 7
A. A misty rain.
Q. How was visibility 1
A .. Well, I would say it was kind of poor.
Q. Were tlie streets wet?
A. Yes, sir..
Q. Now, will you tell us what you observed as to tlw positions of the cars 1 Were both cars involved still there when
you got there 7
A. Yes, sir.
Q. What time did you get tl1at call, Mr. Martin?
A. 11 :23 at night.
Q. You were called ~o go to the seeneY
A. Yes, sir.
page 83 ~ Q. And you say both cars were still there?
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A. Yes, sir~

•Q. Was this gentleman here., :Mr. Burks, still there!

/

A. No, sir, someone had cmrried him away.
Q. He had been carried away when you got there7.
A. Yes, sir.
·
Q. Did you see him at all that night f
A. No, sir.
Q. Describe to the jury the physical evidence you found.
A. ,vell, was a parked automobile out there tliat belonged
to Mr. Barksdale and this cab was coming toward town on
Fort A venue and run into the back of this parked car and
knocked this parked car approximately ten feet up over the
-curb up on the parkway.
Q. When you say Mr. Barksdale you mean the former ~Ir.
Barksdale, now Judge A. D. Barksdale?
·
A~ Yes, sir, that is right.
Q. ,Vhat kind of car was that f
A. Judge Barksdale 's was a Bnick.
Q. You remember the model f
A. I think a '40 model.
Q. About what would be the weight of that cari
A. Approximately around 4,000 pounds, I imagine, a pretty
heavy car.
page 84} Q. You found that car in front of 3814 Fort Avenue. Where was it with reference to the gateway
of that residence there i
A. It was practically in front of the house.
Q. But it was knocked up on the curb you say, up on the
parkwayf
A. Yes, sir, 'over the curb and up on the parkway.
Q. And did you observe whether or not when you got. there
the emergency brakes were·on f
A. They was on on tl1e Judge Barksdale car.
Q. Did you notice whether or not it was still in gead
A. No, I did not take notice of that.
Q. Wasn't your attention called to it over there by Mr.
Phillips? You remember him, :Mr. Martin?
A. Yes., sir, I remember llim.
Q. Was he the one who pointed ont to you about the brakes
:and the gear¥
·
A. I am unable to state.
Q. You don't recall Y
A. I don't recall.
Q. Now, where was tlm cab mth referencC\ to this cnr-
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first, what was the description of the other car involved in
the accidenU
A. It was a Southern Cab.
Q. You remember the license numbert
A; No, I don't remember it. I have a note of it.
page 85 ~ Q. You may refresh your recollection if you
want to.
A. You want me to refer to my notes t
Q. Yes, you may do that.
A. It was a 1941 Chevrolet sedan. It was a Southern cab.
The license. number was Virginia H 12-1950, I believe- must
be a mistake in he1·e, it don't sound rigllt to me.
By Mr. Kizer: Yom· Honor, we again admit this was a
Southern Cab and he was engaged in the business.
By Mr. Spencer: I felt I was in error in assuming that.
By Mr. Kizer: We admit it.
By Mr. Spencer:
· .
Q. What was the position of that cab with reference to the
Buick?
A. Well, the cab was still setting. back behind the Buick
with the front end of it all smashed in.
Q. How badly smashed in 'l
A. ell, pretty badly damaged.
.
Q. Do you recall whether the windshield was broken or
noU
A. No, I cannot. I have got that license number here now
if you all would like to have it. It was lI-303.
Q. You say you don't recall whether the windshield was
bt·oken or not 1
page 86 ~ A. No, T do not.
Q. Did you find out who the driver of that cah
was'l
A. James E. Palmateer.
Q. Did you hear James E. Palmateer testify in his own
behalf in the Police Court of tl1e City of Lynchburg in a bearing of this matter?
A. Yes, sir.
Q. Did Palmateer tllat- night tell you at what speed he wns
going?
·
A. He estimated his speed at 35 miles per hour.
Q. He estimated his spe~d at 35 miles an hour'l
A. Yes, sir •
. Q. Did you bear him testify in Police Court in the Citv of
· Lynchburg as to the speed at which lie was going!
•

,v
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A. Yes, sir, I did.
Q. \Yhat did he say 7
A. He estimated it at the same tliin~ if I ain't mistaken,
about 35 miles an l1our.
.
CROSS EXAMINATION.
By Mr. Kizer:
Q; Mr. Martin, who else testifiecl in Police CourU
A. I can't recall, Mr. Kizer, now.
Q. Do you recall whether or not I was there 7
A. I am unable to say.
Q. How is it you happen to remember be said he was going
30 to 35 miles an hour and you don't remember who
page 87 ~ was there?
A. I took notes out there at the accident of what
he stated. I made notes of it.
Q. Mr. Spencer asked you about what he said when thiR
matter was heard before Judge McCurron. As a matter of
fact you don't remember what he said down there, do you?
A. 'Well, it bas been a year ago.
Q. Exactly, and, as a mB-tter of fact, you don't remember
what, if any, statement he made down before Judge McCnrron.
A. He admitted he wtis in fault; tba t he was blinded from
an approaching car.
Q. As a matter of fact, "Mr. :Martin, you don't have any
independent recollection of llis testifying down there, do you T
A. No, I couldn't tell exactly.
Q. And you don't attempt to tell this court and jury what
be did testify to down there., clo you 1
A. I can tell you he admitted he was in fault by l1itting
the parked car.
Q. It was proven that this car was parked and he collided
with it, isn't that correcU
·
A. Yes, sir.
Q. Mr. Martin, how long after the accident occurred was it
before you got out there, or do you know that?
A. "Well, I don't imagine it was over ten minutes.
Q. l\fr. Burks ]1acl departed from the 8Cene then
page 88 ~ or been carried away?
A. Yes, sir.
Q. You say it w&s a misty, 1·ainy nigl1U
A. Yes, sir.
Q. A type of 11igl1t that ligl1ts from an approaching car are
very blinding, wasn't it f
.

68

Supreme Court, of Appeals of Virginia
E . .A. llfartin .

.A. Probably would blind you, yes, sir.
Q. What is the approximate length of the average car?
A. It is about sixteen feet, most of them.
Q. And you say Judge Barksdale's car was knocked some
ten feetf
A. Yes, sir.
Q. In other words, it was knocked a little more. than half
of its length, is that correcU
A. Yes, sir.
Q. In other words, the rear wheels never did get up as far
as where the front wheels were f
A. No, sir~ I guess not.
Q. Did you find another car parked on the opposite side
of the street and beaded in the same direction at or approximately at this same poinU
A. As well as I can remember it was another taxicab pullecl
up over there and had the headlights burning on it.
Q. You know what company that cab belonged to?
A. No, I do not.
·
page 89 ~ Q. Mr. Martin, you made the estimate of the
· speed from the physical facts that you found there,
didn't you T
·
A. I estimated the speed from the taxicab driver. I asked
him how fast it was lie was driving and I put it on my notes.
Q. Where are the notes you look <?ut there?
A. Well, we have another copy of 1t down at headquarters.
Q. Did yon fill this card out yonrselfY
A. No, that is just a ·copy there. My card is down there,
don't take that out of the file.
Q. Do you have the original notes tllat you took?
A. Yes, sir.
Q. You take t11ose down in a little book, don't you"!
A. Yes, sir, and then I recopy it after I get to the station.
Q. Do yon have that book available?
A. I don't bave it with me.
Q. You say, Mr. Martin, that t11e width of that street is 42
feet?
A. Yes, sir.
Q. Is that the distance from curb to curb?
A. Yes, sir.
Q. And how wide is an ~wtomobile, approximatoly Y Is 7
feet about right?
page 90 ~ A. I guess so. I am not so sure nhout that.
Q. Diel you measure that street, :Mr. ~fnrtin?
.A. As well I can 1·emember I did.
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E. A. Martin.
Q. .As a matter of fact isn't that street from curb to curb
there 31 feet, 10 inches, the paved part of the street?
A. I think you are wrong. I think it is 42 feet.
Q. Are you sure you have measured i~ Mr. Martin!
A. As well as I remember I did.
Q. As a matter of fact you don't recall whether you meas·
ured it or not, do you 1 It has been -over a year ago and you
just don't recall, is that right?
A. At an accident of that kind we usually make measurements.
Q. Do you have any independent recollection now as to
whether you did actually measure the street or not?
A. No, I can't say for sm·e I did.
Q. If it later develops by actual measurement that the
:street was 31 f cet, 10 inches, you won't deny it, will you 7
A. No, sir, I can't say positively what the width of it is.
Note: (At this point a recess for lunch was taken with the
witness E. A. Martin resuming the stand when court reconvened.)

RE-DIREC'l, EXAMINATION.
By Mr. Spencer:
Q. Mr. Martin, you were asked I believe on cross
page 91 ~ examination wl1ether you had tlle original card
there which yon made out and your reply was, no,
it was a copy. Do you now liave the original card?
A. Yes, sir.
Q. Is that a card whicl1 is required to be kept officially in
the police department of motor vehicle accidents?
A. Yes, sir.
.
Q. Did you make that one out yourself?
A. Yes, sir.
Q. Does it contain the same information that was on the
other card?
A. I think so. I haven't checked it all over. Mr. -Spencer,
I made a mistake in tbe width of that street., it is supposed
to be 32 feet instead of 4-2. From curb to curb it measured
'31 feet, 5 inches.
Q. Did you go back out and measure it yourself 1
A. Yes, sir.
Q. Now, I want to see if I have got one thing clear. You
lmve on that card the speed of the cab to be 35 miles an hour,
do you notl
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E, .d. M~rtin.
A.. Ye,,

~h"r
Q. Wh~t wiis, the

bpma <>! y()ur information on which you
put that doWJ1i
.
A. W ~II, this iii informatwn l got fr<>m the driver of thecab.
p1,1,gij 92 } Q. P'1lmatper, tba drh1Qr of th~ cab1
A., Yes, ~ir,
Q. Then it was not based on ,iny estimate that vou made
a"bimt the p~s~tipn of tha cara .and force of tbe blows of thecars but on wha,t he told you Y
.A,., Thti,i ~ :right.
RE-CROSS EXAl\IIN.A.TION.
By Mr. J{iizcff:
Q. ¥r. llAJ.·tin, l under.atnnd d:qring hrncl1eon recess you
have been out to measure the street¥
A, Yelil, sir.
Q. And you wi:,r~ mistuk~n when you testified earlier tliat
you thought you measured the street and found it to be 42
feeU
A. I told you I wasn't aura Qf it.
Q. Now, at what stage in your investigation did you talk
to the cab driver Mr. Palmateer?
A, You IH\Y whnt stpge did l tall~ to him?
Q. W&s he in the oar Qr outeide of the cari
..t\.. I wo11ldn 't kpc:,w. Ile was ill and Qut. l believe lie was
outside.
Q. That is when l1e gave yon this information about the

ap~~d1

A. Yes, sir,
Q. Now, who else was present wl1en you were getting that
informtiticm from him 1
,
page 93 ~ A. Well, a good mnny of them were standing
amund th<m1. .A.a well ns I remember, Mr. Phillips,
the one driving Judge Barksdale's car, was around and also
· this other oab driver,
.
Q, M;r. Pllillips heard than what Mr. J>alrr.ateer told you .
nh<HI.t the wa~d or w~fi in n po~itiou to hnve heard it 7
A. Probably he did.
Q. Is that oQrroQt1
A. Yes, sir.
Q. HQw long l1ad you boen ther«, when Mr. Pnlmateer told
YC>U

thitJY

A. y..,rell, it wasn't very long.
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B. D. Russell.
Q. It was raining, wasu 't iU

A. Misting, yes, sir.
Q. .Aud you are positive he was outside of the car when
lie told you this. You all l1adn 't gotten into the car to sit
down and talk about it f
·
·
A. We got in when I took the notes, sat.down in the car. '
Q. You investigate a good manv accidents, don't you, Mr.
i\lartin 7
•
A. Yes, sir.
Q. Do it almost daily 7
A. Yes, sir.
Q. Some days investigate a numbed
A. Yes, sir.
page 94 ~ Q. As a matter of fact you don't have any independent recollection of what this driver said with
reference to liis speed f
A. No more than this record savs.
Q. You don't remember from your own personal knowledge
what he said about the speed, do you?
A. No, sir.
The witness stands aside.

B. D. RUSSELL,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Spencer:
Q. Your name is B. D. Russell?
A. That is right.
· Q. In what business are you engaged, l\Ir. Russell¥
A. Depot Agent at the Southern Railway Station, in clmrge
of the station.
Q. Called the Station Agent toof
A. That is right.
Q.· How long have you been out there as Station AgenU
A. Been out there since 1927.
·
Q. How long have you been with the Southern Railway 7
A. 35 years.
page 95 ~ Q. Do you know Leroy Burks, the plaintiff here?
A. I do, yes, sir.
Q. How long have you known him 1
A. I guess about ten.years.
.
Q•. Do your duties require you to be around the Kemper
Street Station during the night~
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R. D. R1tssell.
A. Yes, sir.
Q. Do you recall whether or not you were there durin~ the
course of the night of December 4th or early morning ot December 5th, 1945, after he had been in an automobile accident?
A. I was.
Q. Did you have an opportunity to observe him?
A. Yes, sir, I saw him in the ticket office up there.
Q. About what time, :Mr. Russell, to the best of your recollection?
.
A. I judge around 1 :00 o'clock A. M.
Q. ,vm you describe to the court and jury his physical condition and his appearance at that time?
A. Well, when I.went in the ticket office that night be looked
like he was in a dazed condition, looked like sometl1ing the
matter with him-in pain. I asked him what was the matter
and he told me he hnd been iu an automobile accident. Well,
I seen then that he was in misery and I tried to get him to
go home-seemed like he was going to try to stick it out.
Q. Do yon recall wh(!ther or not the man who
page 96 ~ replaced him was available or was unavailable?
A. I don't know whether I called anvbodv or not
but I tried to get him to let me go get somebody so·I could
take him home but be f e1t like he onght to stay there.
Q. You say he looked to you as thougl1 he was
a dazed
condition'/
A. Yes, sir.
Q. Did you notice any injuries about his head?
A. He had a knot on his head.
Q. Where?
A. Right along in here (indicating).
Q. Upper rigl1t forehead?
A. Yes, sir ..
Q. ·wm you give the court and jury an idea as to the size
of thaU
.
A. It was a size between the sfae of a golf ball and a hen
egg, a right good size knot.
Q. Did you see him attempt to walk around~
A. He couldn't do much walking because 11is leg hacl got
out of _whack.
Q. His natural leg or artificial le~f
A. His natural leg· was hurting him too but his artificial
leg was broken.
Q. How did he manage to get a round?
page 97 ~ A. Well, he hopped around there between the
desk and counter that night and I think the next

in
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night or n few nights after that lie had his crutches down
there.
Q. Di~ you see him more than once during the course of
the evenmgf
A. I seen him every night from then on.
Q. I mean that particular night, that is to say the night
he was hurt.
A. No., I don't think I got up there any more that night. ·
I got busy and couldn't get up .there.
Q. Do you remember whether or not he was nauseated?
A. He was. He was sick.
Q. I wish you would describe that to the court and jury.
A. He would get sick on his stomach and try to vomit and
on that first night he had to leave and go to the lavatory.
Q. How long did be stay in the luvatoryi
A. Oh, be stayed in there at least ten or fifteen minutes,
maybe longer than that.
Q~ \Vho stayed in the ticket office while he was out·~
A. I stayed in the ticket office while he was out.
Q. Did he appear to be suffering any pain?
A. Yes, sir. He said his head hurt him and sick stomachin other words, be was in a shaken up condition.
page 98 } I being a doctor I couldn't very well exalr\ine him.
Q. I believe a doctor or an intern had seen him
.at tlmt time, or do you know that7
A. I don't know but I think so. I think he went to the hospital before he came out that night, but I am not sure about
that.
Q. Now, did you see him from time to time after thaU
A. I seen him every night from then on that he worked.
Q. \Vlmt did you further observe about bis condition as
the. days went on?
A. Them sick spelJs would come on him practically ever~:
night or two.
Q. You mean by that the nausea or vomiting or trying to
vomiU
A. That is right.
Q. Diel he appear to be suffering with his head?
A. Yes, sir. he suffered with llis head the whole time I
stayed over there at night. That was about four or five
months after that.
Q. ,v1mt evidence did you see he was suffering from his
bead other than anything he might have said?
A. I didn't understand you.
Q. Did you observe his expression or anything about him
'
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that led you to believe that his head was in fact hurting
him?
page 99 ~ A. He would tell me about how his head would
hurt him and sit there at the desk with his hands
up on his head apparently like a sick man will do.
Q. Did he appear to you to be a sick man T
A. He did, that is right.
Q. Mr. Russell, prior to this accident, prior to this night,
you said you have kuown. him about ten years. Had -you
ever noticed anything wrong with him of that sorU
A. No, sir~ I had not.
Q. You know anything about how he was able to get
around?
A. Other than his artificial leg there, that was all I no. ticed wrong with him and that wasn't giving him any trouble.
Q. You ever heard him complaining of any headaches before or being nauseated before Y
A. No, sir, I had not.
Q. How did he manage to handle himself on that artificial
leg, could he get along?
A. Prior to the accident he could get around good. He
could walk without cane, crutches or anything, walk most
anywhere he wanted to.
Q. Since that time do you know whether or not he has had
any trouble?
A. He has had trouble with it ever since that
page 100 } time and I know he made several trips to Washington and to Roanoke to my knowledge, I don't
know how many times but I know he made several of those
trips.
CROSS EXAMINATION.

By Mr. Abbot:

.

Q. What did he go to Roanoke for, Mr. Russell?
.
A. I think J. E. Hanger bas a branch office up there, don't
they!

The witness stands aside.
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C. Ii.A."\VKINS,
having been first duly sworn1 testifies as follows:

DIRECT EXA1'!INA'r10N.
.

.

By :Mr. Spence•:,
.
Q. Mr. Hawkms, what_c;]o you do1
A. Yard Conductor, Kemper Street Station, yard pilot,
they c_aJJ it,
Q. What arc your duties 1
A. Setting off a~1d pfoking up e>.press trains.
. .
Q. Do_ your duties bring you into Kemper Street Station
at any time7
.
.
. A, I ha_ng around there a whole lot when I don't have anything to do.
Q. Do you know this man hnre; Mr. BurksY
A. Yes, sir,
page 101 ~ Q, How long J1ave you known hi_m f
A. .A. good while• u long time before he went as
ticket agent. I-le used to b_rnke down on the yard years ago.
Q. Now, do you remember whether or not you were in
Kemper Street Station and snw him on. the !light .of.December
4th or early morning houi·s of December 5th, 1945, after ho
had been in an automobile accident?
A. Early in the morning.
Q. About what time would yon say 1 ·
_
A. It was between 1 :00 an~ 2 :OO, al011g in there. I don't
know t1ie exact time bec>ause I go up and down all night,
Q, Did you see him more than oncef
A. Yes, sir, I seen him twice that night,.
Q. Tell the court and jury_ what you observocl of his condition and whether he was injured and suffering at that time.
A, When I wont in he Wf!S layin~ down with his head on the
desk. After standing there awhile he got· up nnd said, "Answer the 'phone for mv• I've got to vomit." Ile went out
and came back wiping bis eyes ancl mouth and went back and
sut down holcling his head o"ter on the desk again l~ke somebody crazyi didn't lmve ryny s_ense1 or something like that,
and when the 'phone rang it looked like sometimes be cm.1ldn 't
answer the 'phone, and went that way for I rcckoi1 a wMk
or more. It l1ad him real ''goofy" around for ahont a month.
Q. Ho wa,s 1·eal goafy abont a month 1
page 102 ~ A. Yes. sir.
·
Q. Did. he complain of headaches nt the same
time?
A. Yes, sir, every nigl1t. ·
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Q. Did.he appear to be actually suffering from headaches1
A. Yes, sir, lookerl like he was suffering the way be wa~
carrying on.
Q. You know whether or not be was nauseated frequeutly1
A. He was suffering with his head down, grunting and
groaning like he was sick by the minute.
Q. "\Vould he leave and vomit f
A. When he would start getting sick on the stomach l1e
. would go in the toilet.
Q. Did you ever stay there in the office for him 7
A. I would stay there and answer the 'phone until he got
back, company 'pi1one nnd city 'phone both.
Q. Did you notice anything about the wa~· he handled his
feet or legs that night?
A. He couldn't walk ~ood.
· Q. Before that time ho,v did he walkT
A. He walked pretty good. He got along good.
Q. Had you ever kuown him to complain of any headaches
or act in the manner he acted that night and thereafter for a
month?
A. Never had, no, sir.
page 103 ~

CROSS EXAl\fINATION.

By Mr. Kizer:
·
·
Q. Mr. Hawkins, did you do anything to get bim anv medical attention?
·
A. All I done was sit there, sit there and answer the 'phone.
Q. He was a fell ow employee of yours Y
A. Yes0 sir. He had medicine there, said he was taking
medicine.
Q. When he was groaning like he was dying did you report
it to anybodyj
A. He said be didn't need nobody to do nothing for him.
He was just suffering ,md had been suffering that way.
Q. You didn't consider it seriom:. enough to make any report to an~ person out there t? get Jiim any relief¥
A. No, sir, all I done was sit around ancl answer the telephone.

RE-DIRl~~CT EXAMINATIO~.
Bv Mr. Spencer:
·Q. You say he was taki!!g medicine 1
A. Yes, sir.
· ·
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Q. You know whether or not he was then under Dr. Arnold's
care, going to see a doctod
A. He was going to see a doctor but I didn't know what
doctor it w.as.
Q. You knew he was going to see a doctor and taking medi·
cine Y
page 104 } A. Yes, sir, he was taking medicine .and said he
was going to see a doctor.
The witness stands aside.

T•.J. CULPEPPER,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Spencer:
Q. Your name is T. J. Culpepped
A. That is right.
Q. \Yhat do you do 1
A. Freight claim adjuster for the Southern Railway.
Q. You know this man, Mr. Leroy Burks Y
A. Yes, sir.
Q. How long have you known him?
A. Four years.
·
Q. Did your duties ever take you out to the Kemper Street
Station and bring you in contact with Mr. Burks?
·
A. Yes, sir.
Q. Do you recall whether or not on the night of December
4th or early morning of December 5th, 1945, you saw him
after an automobile accident Y
A. Yes, sir, I saw him on the early morning of the 5th of
December.
Q. You happened to be out there at the station Y
A. Yes, sir.
page 105 } Q. ,vhat time, if you recall., was it when you
saw hirnY
A. It was a little before 2 :00 o'clock. I went to catch 32
that goes to W asbington.
.
Q. Train 32 to go to Washmgton f
A. Yes, sir.
Q. Did you go in the ticket office?
A. I went to the ticket window and Leroy or no one else
·was in there and the porter told me Leroy was sick and in the
washroom. I went in tllere and asked him was anything I
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could do f 01· billl. He Wa! leaning up against the window and
was quite a bit of vomiting on the floor, and Leroy said hewas sick and hurt so bad he didn't know what to do, nnd
asked me if I would take his keys and go in the ticket office to
look out for him for n few minutes until ho cou]d get to feeling
better, so I did.
Q. Diel be crinio back in 'i
A. He came in a few moments. I don't recall whether 1
had to go get him myself to sell a ticket or whether he just
came.
Q. You couldn't sell the tickets, could you 1
A. No, sir, I couldn't S{lll the tickets.
.
Q. Did you notice whether or not he had any injuries around
his bend, or signs of injury to his head 1
A. Well, he bad one bruised place on the side of his head,
as I recn 11, on the left side, I believe. I don't
page 106 ~ recall it was ar.ything more than a lump.
Q. About what ,ize lump was it'l .
A. Well, just a little swollen place there, I suppose if I
put my finger and took it off and left my finger there it wou]d
be about that large.
Q. You don't recall any knots on .his head 1
A. No., sir, I didn't observe that closely.
Q. Were you fami1iar with the manner in whicl1 he hnndJed
himself prior to the accidc·nt with reference to his leg 1
A. Yes, eir.
Q. How wne lie able to get around and handle himself on ·
that artificial leg?
A, He did what I would call remarkably well for o person
who had lost his l~g and had an nrtificial leg,
Q. Afterwards did you noticA any differonce in him 1
A. Thnt night I noticed nn extreme differenca and later n
difference every time I saw him from time to time for awhile.
Q. Was there a noticeable di:fference in 1be martncr he
handled himself that night~
A. I walked with him one timo from the washroom. I
helped him from the washroom to the ticket window because
he was in sttch condition~ sick~ and seemed tn feel so teriible
that I helped him and later l1e said that his leg was hurting
him and that his head wns nbont to gplit open.
Q. Did I1e go to the washroom more than once
page 107.} while you were there ff_
A. Yes, sir. I don't know the numbe1· of titnc~
lm went, 1\fr. Spencer: He went back to thE! \'lnshroom ~cvrrnl
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Dr. W. T. Pugh.
times. He was sick on the stomach and he had to keep going.
Q. It was a number of times he went?
A. Yes, sir.
Q. And you found him there once 1
A. Yes, sir.
Q. Did he look like a man who had been hurt to you 11
A. He looked like a man who was shocked-dazed, he appeared to be dazed.
Q. Did you thereafter see him from time to time 7
A. Yes, sir.
Q. Do you know anything about his condition other than
that one night Y
A. Yes, sir, every time I would see him I would ask him
l1ow l1e was getting along.
Q. You needn't tell what he told you subsequently but did
you observe from any appearance or actions whether or not
he was suffering?
A. Obser,•e what 7
Q. Could you judge from appearances, that is to say his
actions, how long that condition lasted 1 I have particular
reference to these headaches.
page 108 } A. Well, I wouldn't be able to say I1ow mnny
days he had headaches because I didn't see him
every day.
Q. I am trying to get an idea if you know the length of
time those headaches continued to bother him.
.
A. As well as I can recall now he complained of headaches
off and on for two or three months.
Q. That is to the best of yom recollection Y
A. Yes, sir.
Note: (No cross examination.)
The witness stands aside.

DR. Vv. T. PUGH,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. Spencer:
Q. Your name is Dr. W. T. Pugh, is it not?
A. That is right, sir.
Q. In what branch of medicine or surgery are you?
A. General surgery.
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Dr. ff'. T. Pugh.
Q. With whom are you associated?
A. Dr. Barksdale and Dr. Haynsworth.
Q. Please state to the court and jury what education and
experience you have had in dealing with surgery.
A. Well, I l1ad two and a half years internship after graduating from Medical College of Virginia in 1930.
pnge 109 ~ Then I have been with Dr. Barksdale since that
time doing surgery, and I was in the army for
ahnost four years and was Chief of Surgery in several army
hospitals and commanding officer in one hospital.
Q. Was that overseas?
A. Yes, sir.
Q. Did the hospitals to wliich you were assigned deal in
amputations 7
A. Well, we had approximately 600 amputee cases at :McGuire's Hospital in Richmond and I was chief of surgery
there. They were under my supervision, although I wasn't
directly in that department.
A. e had a little over 2,000 surgical cases, of which over
600 were amputee cases in Richmond.
Q. Did you have any in France Y
A. I was unfortunately commanding officer and didn't do
so much surgery.
Q. Put you on book work?
A. Yes, sir.
Q. Do you know this man, Leroy Burks?
A. Yes, sir.
Q. How long have you known him 7
A. I guess ton or twelve years. I know his mother and
family and professionally I first saw him when he had an
accident.
page 110 ~ Q. But you bad known him prior to that time
when he was a boy?
·
A. Y~s, sir.
Q. Did you take part in the original amputation of his
right leg resulting from an accident on the railroad f
A. I assisted Dr. D. M. Thomasson in tl1at amputation.
·Q. How did he get along with that amputation~
A. He got an excellent result from it and Dr. Thomasson
in a letter from the Chief Surgeon of the Southern Railway-

,v

By l\[r. Abbot: (interposing) Your Honol' please, I clon 't
like to interrupt proceedings. I know Dr. Pugh and Dr.
Thomasson did a good job but I don't think a letter from a
_
surgeon has anytbing to do with it.

•
Sou. Passenger :M:-otor Lines, Inc., v. Leroy Burks

81

Dr. W. T. P1.1,gh.
.

.

By the Courb lt would be hearsay, so Doctor, you tell what
you know.
·

By Ivlr. Spencer!
Q. This is something that occurred in 1941, wasn't it, Doctor?
A. Yes, sir, right after his accident.
Q. And when you say you assisted Dr. Thomasson aren't
you being a little bit on the conservative side?
.A.. I think not, sir.
Q. Didn't you do the amputation yourself f
])age 111 } A. I did part of it and he djd part of it, one
on one side and one on the other.
Q. Now, describe in a practical way, the result of that amputation.
A. He got a nice healing on the stump and got a very painless stump, one that could bear pressure and would stand
smacking him or hitting him on the end of the stump, which
is the very best you can get. They don't always turn out
like that.
Q. The result tl1en was a bout as good as could be goU
A. Yes, sir. He was able to wear an end-bearing artificial
leg.
Q. He got" an end-bearing artificial leg?
A. Yes, sir.
Q. You saw it yourself, did you not?
A. Yes, sir.
_.
• Q. Now, Doctor, is there any particular advantage to the
patient to have an end-bearing stump over the other type?
A. It is the ideal type of stump.
Q. Why is that?
.
A. Well, for two reasons. One is that you can carry part
of your weight on the end of the amputated member and part
of it, of course, is always carried up higher on the soft tissues, and this one is carried down below the hip joint on
the bones there, and it gives them better balance and also a
sensation of where they are putting their foot.
page 112 ~ Q. They have an actual sensation of where they
are putting their foot?
A. I mean they are better able to guide it.
Q. ·what about the comfort or discomfort of handling it?
A. vVell, a good end-bearing st11mp is the most comfortable
you can have.
Q. Up to the time you went away from here-you went
away in the service when?

.
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A. Last of April in '42.
Q. Up to that time you say the condition of this stump was
such that be was able to walk about and put his weight on it J
A. I saw him several times after he received his artificial
limb. Dr. Thomasson was chief surgeon of the Southern
Railway here at that time and be was actually in charge of
the case. I was ,interested in it and be bad me to see it
through interest once or twice after that.
Q. What was the condition of it up to and including the
last time you saw him befo1·e you went in the service¥
A. Very good.
Q. Now, Dr. Pugh, when did you come back out ofServicef
A. I came baclc and went to work the 15th of February of
this year.
Q. 15th of February, 19461
A. Yes, sir.
page 113 ~ Q. I believe you thereafter treated this same
stump7
A. I saw it I think around the 1st of :May. It was in tlie
spring, I know.
Q. What was his condition then f
A. He had a painful stump. The end of it was painful and
has an open sore or ulceration, we call it, with some surmunding swelling and a little redness and thickness of the
skin, what we call a painful scar.
Q. Well, what has happened to it since that time?
A. I have been a rather poor doctor with it. I haven't been
able to· improve it noticeably. I have used several different
things on it, including staying off of it for a few days at
one time, and different ointments, including penicillin ointment and it still remains with an open sore on the end of it
and some redness and a little thickness of the skin, and ·quite
sensitive to touch 01· pressure. The bone X-ray seems to
be perfectly normal. I thought maybe be had some disease
beginning in the end of the bone but that is perfectly .all right
so far as I can see on two different X-rays.
Q. Did he continue to come back to you from time to time
from early May until the present timef
A. Yes, sir.
· Q. ·when was tbe last time he came back 1
A. It has been about three days ago, I guess.
page 114 ~ Q. Within the last few dayst
A. Yes, sir.
Q. What was his condition when you last saw it 7
A. Still has an open sore on the eud of the stump and som~
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little thickness aud redness and tenderness over part of it.

One-half of it is not tender ut all. I mean he has a good
scar 011 one side of it.
Q. Well, what do you think can be done for it, Doctor! You
say you have so far not been able to get it to heal by using
various and sundry treatments, whot is your idea or your
belief as to the future 1
.
A. I think that the end of the skin on which this ulcerated
area is located will have to be cut out until you get to perfectly normal skin and close it and try to get a smooth closure
with as little scar tissue as possible.
Q. Well, would that be an advantage or disadvantage, even
assuming you are able to get the skin in proper condition t
A. It will be a definite advantage if you can get it in
proper.
Q. What about the slack skin, Doctor!
A.
en, every stump has to have skin that is a little loose
over tile end of it-I mean it can't be real tight over the
end of the stump or that causes pain, and you have to sacrifice a little of that in doing this procedure which
page 115 ~ I think we will have to do on him.
Q. You think this man ought to have and must
hav~ this operation before he can have any relieff
A. It appeal's so to me, yes, sir.
Q. That is your OJ?inion as nn expert in the case 7
A. That is my opmion ..
Q. Well, as a doctor and sm•geou, that is your opinion 1
A. Yes, sir.
Q. And what are the probubilities about getting that skin
as you want it, Doctor?
A. I think there is a goocl possibility of getting good results, although if it clidu't heal correctly then you would be
up a tree on the amount of skin in doing another procedure
like that.
Q. What would be the probable result of that if you had
to do a second one 1
A. Always a possibility in a stump of re-amputation and
making the bone a little higher up, cutting it off a little higher
up. Painful stumps arc bard things to handle and sometimes
you have to do that.
.
Q. When you use tlie term '' painful stump'' you mean by
that this stump is somewhat a different and altered stump
from the on~ you left here in 19421
A. Yes, sir, it is entirely different.

,v
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Q. How long would you say the man would have to be away

from llis work for one of those operations, Docpage 116 } tor, before he might get around T
A. One thing about medicine is you can't predict anything absolutely, medicine is very uncertain, but if
you remove this area of skin and hard scar tissue under it
I wouldn't like for him to try to use the artificial limb for
probably four weeks, but he would be able to get around in u
week's time without his artificial limb.
Q. On crutches?
A. Yes, sir, in five days or a week, but it would certainly
be a month before you would allow him to try to use his Jimb
and that only providing he got along good.
Note: (The plaintiff is seated in front of the jury with the
stump of his amputated leg exposed.)

Q. Is this the artificial limb you say you fitted to him and
l!xamined from time to time before you left here?
A. I couldn't say.
Q. Of course they aren't capable of identification.
A. It is similar and made the same way but I couldn't know
it was the same oue.
Q. I° didn't mean to put the question that way, but this appears to you to be like the one he had at the time?
. A. Yes, sir.
Q. And that is the limb which you call end-bearing?
A. Yes, sir. It has that socket in it now.
Q. And without that socket what is it Y
A. It would not be an end-bearing but one on
page 117 } his hip.
·
Q. Do yon know whether that is still acting as
an end-bearing leg?
,
A. No, sir, it is not an end-bearing now.
Q. Now, if you put this disk in there what would it bet
A. If you put this thing in and can put your weight on it
it would be an end-bearing.
Q. I understood him to say was a ledge in there on which
this thing rested, a ridge· down in here.
A. That is right. It is made for this to fit on and then
tl1e weight of the stump goes on here and then it is nn endbearing stump.
Q. An end-bearing leg does have a ledge a round here, a
protruding surface, on which this disk fits and the weight is
carried on this disk?
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A. This one does. I am not µn authoiity on artificial limbs.
Q. Can you look at this other one and tell us if this is an
encl-bearing stump!
A.. No, sir, that is not an end-bearing stump.
Q. ·what is the difference in the conformation up here? Can
you demonstrate or show that to the jury?
A. Yery little difference except this willow one is shaped
so he carries practically all of his weight on that part of
the prosthesis and this other one carries some weight there
and in addition on the end of the stump also.
page 118 ~ Q. This willow one is so built as to carry his
whole weight · up there i
A.. Yes, sir. If his leg didn't rest on something in the end
then all of his weight rests up there.
Q. Doctor, will you point out and tell the jury what the
· former condition of that stump was and what you are referring to as being the present condition Y
A. This skin as you will see is a little more than necessary
just to cover the bone. When you amputate a leg you always
eut the skin out further than you do the muscle and then
the bone back still further so you will have some tissue over
the bone. This soft tissue is pretty smooth and no hard tissue
under it, but here there is some thickness and you can see
a small area there that is raw, what we call ulceration. There
is some redness and thickness of the skin this far. The end
-0f the bone is a little tender but not as much so as it is over
here. You will have to sacrifice a little skin in doing this.
If it does well I think it would be satisfactory.
Q. Be satisfactory. Do you think it will ever be an endbearing stump again f
A. I think there is a good possibility of it being but I can't
guarantee it.
Q. No way to tell about that. You speak of this as an
ulceration l1erc, Doctor, is that similar to the conpage 119 }- dition you found back in l\Iay when he first came
to see you?
A. Verv similar. A scab will form on it and then breaks
-off. 'When this leg is on up here it tends to pull the skin up
and stretch it on the end of the stump and I think carrying
his weight up here stretches and kind of pulls the skin against
the end of the bone. It looks to me that bas something to do
with the thing not healing correctly.
Q. Doctor, what would you say would be the probable medi<)al expense, hospitalization, and whatever is necessary to
perform the first operation you have mentioned and carrying
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it through the stages which he would have to go to receive
relief?
A. I would estimate a week in the hospital at first and the
average cost of_; room would be four or five dollars a day.
That would be $35.00, and with the laboratory it would be
in the neighborhood of $50.00 for the hospital fee.
Q. And what wo.uld be the doctor's fee? I don't mean to
bind you to that at all!
A. I wouldn't charge him more than $35.00, I think, for
that.
Q. For that, including treatment all the way down the
linei
A. If it healed up. If it drained and I had to dress it it
would be different.
page 120 ~ Q. How many times has he been to see you between May and the present time Y
A. I think seven or eight times.
Q. Now, what about a re-amputation, suppose that became
necessary! You say that is within the reasonable realm of
possibility, do you not7
A. Yes, sir. If he has a painful stump and we try something that didn't work we might have to do that, yes, sir.

· By Mr. Abbot: Your Honor, I object to any evidence about
possibilities.
By Mr. Spencer: I said "1·easonable possibility".
By Mr. Abbot: I object to reasonable possibilities. I like
probable certainties. I understand it bas to be reasonably
probable and I object to anything about possibilities.

By the Court :
Q. Under all the facts and circumstances is it probable'l
A. It is probable he will not have to have a re-amputation.
By Mr. Spencer:
Q. I want to ask you this-the court can ·strike it out if
it appears to be improper-is it within the reasonable renlm
of possibility, from your knowledge of surgery,
page 121 } that this man may have to have bis leg amputated again Y
By Mr. Abbot: I object to that, Your Honor'l
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By the Court: ,ve are back where we started, ·aren't we?
I sustain the objection.
.
By :Mr. Spencer: I will see if I can get it in another way
then.
Q. Doctor, what is the experience in surgery as to the necessity, under similar circumstances, as to whether or not a
subsequent amputation is needed f I don't imagine. you would
be mathematically able to answer that but is it or not the
experience that in a great many cases it is necessary under
similar circumstances l
A. Many of them have to be. I wouldn't say exactly in
this case but I know most all of them we have in the a\1ny,
all of them have to have their scars revised and if they have
trouble still then we have to do re-amputations. It is a very
common occurrence.
Q. Roughly speaking, whnt would be the medical and hospital cost of a further amput~tion 1
By Mr. Abbot: If your Honor please, I object to that for
the reason it is not a p1·obable consequence we are concerned
with.
page 122 ~ By the Court: I think it is proper, go ahead.
By Mr. Abbot: vVe save the point.
By the Court: The weight goes to the jury.
By Mr. Spencer:
Q. Answer the question, Doctor.
A: Two weeks in the J1ospital, or about that, and I ,vould
say the doctor's fee would be around $100.00 unless he was
a rich man.
·
Q. And how much time off from work 1
A. Well, three or four months at least.
CROSS EXAMINATION.

By l\Ir. Abbot:
Q. Dr. Pugh, I am mighty ignorant about things like tllis.
I just want to try to inform myself and the jury about some
of these things. You say that that stump was altered from
the time that you saw it when you left in April of '42 and
the time you saw it when you came back 1
A. Yes, sir.
Q. Now, just what is the difference?
A. I am sorry if I made that impression. I didn't mean the
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stump ,vns any different except for the sore place
on it.
Q. I understood you to say it was an altered
stump.
,
A. I didn't moan to imply that.
Q. Now, Doctor, there isn't any muscle over the end oi
that bone, is it V
A. Appenrs not to be.
Q. Was tbere any after the operation Y
A. At that time, yest. sir, but, as a rule, that muscle atro}'hies and pl'actically aisappears.
cy. And talking about cutting that scar out, that is the thing
thnt you just mentioned you have to revise so often Y
A. That is rigl1t.
Q. In most instances you have to do it, don't you Y
A. Many times.
.
Q. It is the customary tl1ing to tlo after an amputation,
isn't iU It is probable that you do iU
A. No, sir. In the army it was almost a hundl'ed per cent.
that bad to be tlone over but those amputations, by order of
the surgeon, were guillotine operations and they had to make
the skin come over by keeping constant traction and they
never healed without a lot of scar tissue and was usualh·
painful so_s1Imost all of those stumps had to be revised and
re-amputafed. The guillotine type of amputation ,vas done
because of fear of infection and it was safer, although it
took a longer time, but in this type, ,called a plastic
page 124 ~ type of operati"On, you try to do a finis,1ed job.
.
Q. Y<>u do tl1e original ·operation and dose it
completely and if you get proper results you are not supposed
to revise that?
.A. That is l'ight.
Q. Now, the revision is to remove that scar tissue, isn't it?
A. That is right.
Q. That is something that results from the amputation, is
it not?
A. PnrtialJy so. I mean you -can't -cloS1? any skin without
same scar tissue.
· Q. On Mr. Burks' stump there the sca'l· tissue thet-e was
the result of tl1e original amputation t
. A. Not the present il'ritafion. The und~r side ltalf of it is
soft and pliable and that part of the scar at tlie present time
is perfectly satisfactory so f-a1· as I can 8€'C.
Q. This is uleerafod scar tissue?
page 123

~
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A. Yes, sir, and this irritation forms a thickness and more
~at· tissue in tlmt area.
Q. You say the X-my showed the bone to be normal and
you think that he should have that scar revised?
A. Yes, sir.
Q. And that the p1·obable consequence of that is another
weight-bearing stump"/
pnge 125 ~ A. I can't promise but that is what I hope.for.
I think he stands a reasonable chance of g-etting
a good stump.
Q. A reasonable chance or is it reasonably probable he
will get itf
A. He stands n reasonable chance.
Q. The chances are he will do it?
A. Half of them are.
_
Q. Now, with reference to those two legs, if you take that
cone out of the old leg yon have got the same type of leg
exactly as the new one, haven't you? The weight is carried
in the same place?
A. Be the same type.
Q. That is an added support for the stump?
A. Yes, sir.
Q. Do you or not know whether au insert comes with that
·new leg he has got, Doctor?
A. I don't think so. T~ere is no place fixed for a disk to
be placed in it.
·
·
· Q. I don ~t mean that particular type but isn't there something you <!an fit down into it T
A. Like a cone, you mean?

Q. Y~s, sir.
A. Some of them are made like that but I think that ~ne
l1as to be refitted.
Q. You think it would have to be refitted Z

A. Y~s, sir.
page 126}

RE-DIRECT EXAMINATION.

By l\Ir. Spencer:
Q. In the light of these questions I want to ask you for

an expert opinion. Taking into consideration your own personal knowledge of the condition of this stump up to your
going away to the army, and assuming that there was no injury to it of any kind until December 4th, 1945, and that it
continued in that condition and that he could walk about,
work in a meat shop, carry quarters of beef on his shoulder
all day long, and could hunt all day long, and showed no in-

•

Supreme Court of Appeals of Virginia

90

Dr. lV. T. Pugh.
dications to anybody of any injury prior to December 4tlI,
1945, and that on the night of December 4th, 1945, lie was iu

an automobile accident wearing this leg and this leg was
jambed so as to make these two scars shown here, and that
that night there showed some blood from the stump, and
shortly thereafter this ulcer developed from an apparently
inconsequential crack at this point you have demonstrated,
and that he went to Washington to the manufacturers of the
same leg and that they undertook to make a leg which you
say is not end-bearing or stump-bearing, and that his condition from spring until now has been as you described it,
would you say that the present condition of his leg was tbe
result of a traumatic injury sustained in that automobile accident or from some othe1· unknown causes?
By
tion.
tion.
By the Court:
By l\fr. Abbot:

page 127

~

Mr. Abbot: I want to object to that quesI think it is improper on re-direct examina·
Overruled.
We save the point.

By Mr. Spencer:
·Q. You may answer the question.
A. I think that this condition of the stump at the present
time is due· to some accidental injury or constant irritation
of the end of that stump.
Q. Mr. Abbot asked you about amputations often times requiring further cutting away of scar tissue. Is it usual for
that cutting away of scar tissue to arise some four or five
years later rather than within a few weeks or months after
the amputation Y
A. If you get good results and a good stump then I don't
think that you expect later to have trouble with it unless
· you got another artificial limb that caused irritation, one that
dicln 't properly fit.
.
The witness stands aside.
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having been first-duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Spencer:
Q. You are :Mrs. Leroy Burks, wife of this gentleman J1ere?
A. That is right.
Q. How old are you?
A. 24.
Q. How long have you heen married 1
A. It will be six years in April.
Q. Do you have any chiMren?
A. One child.
Q. How old is he?
.A.. Four and a J1alf.
Q. I believe at the time that Mr. Burks was supposed to
have been hurt last December 4th you were living on ·white
Street.
A. That is right.
Q. And later you have moved over on the other side of the
road, haven't you?
A. That is right, we have moved.
Q. Did you marry him before he lost his leg?
A. Yes, sir, we were married five months when he lost his
leg.
Q. After he got this aluminum leg was he able
page 129 } to get around all. right?
A.' Yes, J1e got along very well after he got his
leg. He did everything on that leg that he did before he
lost his leg.
Q. For instance f
A. I mean by that, one of the first jobs he had after he lost
his leg was managing a meat market at Piggly ·wiggly and
he was on his feet constantly there, and every job he has had
since then has caused him to be on his feet, and I don't know
of anything that he did before he lost liis leg that he dicln 't
do after he lost it.
Q. Did he ever complain about having trouble with the nub
of his right leg?
.A. He never had auy trouble with the nuh. The only
trouble he had was readjustments in the artificial leg.
Q. Wbat do you mean by that f
A.. Well, I mean l1e Imel to get new ball bearings and have
different things tightened up.
. Q. Minor repairs i
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A. Yes~ that is right.
Q. Now, did you see that stump yourself from time to time!
A. Yes, I did.
Q. Do you know what condition it was in up to the time of
December 4th, the timt> of this accident 7
.
A. Yes, I Jo. He never had any trouble at all
page 130 } with the stump of l1is leg before the accident.
Q. Now, on the night in question, December 4th,
do you recall his having left home and about the time he left
home?
- A. Well, we didn't haYe a car at that time and he usually
called a cab about 10 :30 so he would be sure to get to work
by 11 :30, because it was uncertain what time they would
get there and he always called a cab around 10.30.
.
Q. Do you know what time the cab came for him that night?
A. "\Vell, no, I am not real certain as to that, but I would
say somewhere between 10 :30 and quarter of 11 :00.
Q. When did you next see him!
A. I didn't see him until the following morning. He got
off from work at 7 :30 and when he came home I was in the
kitchen preparing breakfast and when he came in tlle first
thing I noticed was that l1e walked rather uncertain of his
steps; also I noticed a large bruised lump on his forehead
which was about this size (indicating).
· Q. Hold it up there for the jury to see. Is that about the
Bize of a golf ball or a little bit bigged
A. Well, I would say it was a little bit larger than the size
of a golf ball.
Q. And where was that?
A. On the right side of llis f oreh€ad.
Q. "r11at else did you see?
page 131 } A. Well, I instantly asked him naturally what
had happened and he told me he had been in an
accident, and I noticed that he seemt!d to be extremely nervous
and complained of a very bad headache. I suggested to him
mavbe if he ate some brenkfast he would feel better and he refused breakfast, saying he had been sick at the stomach all
night at the station ancl all he wanted to do was to y.o to bed,
so he went in the bedroom and l went with him, and when lie
took off his artificial leg he called my attention to the stump
of his leg and the end of it was very red and there was just a
very small cracked place on tlie end of it, but neither one of
us really paid a great deal of attention to tlmt and I clidn 't
question him any more than necessary because I could see that
his head really was gi \'iug him a lot of pain. and, well, for
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about three or four months after that he suffered these headaches. They were the most severe ~he first five to six w~eks
and be was very nervous. The least little noise or the radio
going or ~oorbell ringing would make him jump at the least
little thing. He was nansoated ,md vomited a great deal, and
for the first few weeks he didn't wunt anything but .juices and
fruit, didn't have any appetite, ancl complained a great deal
-0f dizzy spells. II e w,mld be walking and would have to sit
down.· And another thing, many nights when I called him to
go to work why as soon as be would get up he
page 132 ~ would complnin of black spots in front of bis eyes
and I was mther worried that it might have been
bis eyes; that the lick on his head might have affected his
eyes some way, but he had the black spots so often that we
just took it for granted it wps coming from that lick on the
head.
Q. How did he sleep 1
A. He was very 1·estlRss, was up and down continuously.,
and be couldn't sleep ,veil. Times when be did sleep it was
more or less cat naps nnd he would be up in a few minutes, or
if I would he going iu and out if I slammed tbe door he would
wnke up instantly.
Q. Did he lose any time from work 1
A. Yes, he did. I am not real certµin but I believe it was
·
somewhere between eight and ten days.
Q. Somewhere between eight and ten Y
A. I think it was somewhere around that. I can't give a
definite answer to that.
Q. You say those lrnndachcs continued for how many
months?
A. The headaches w<•rc conHnuous from three to four
months but tl1ev were reallv moi-t severe the first five or
six weeks-what I moan, thev were almost continuous the first
five or six weeks.
·
Q. ·w11y did you let him go to workT
A. ·well, was notlling l could to do stop him. Wben be was
home he was very nervous and upset, very irritable and cross
-impationt--said he wanted to be doing somepage 133 } thing, yet he wasn't physically able to do it. I
tried to discourage him from going to work and
the nights he did stay off from work why he would always
bring up he was worried where the money wns going· to come
from and he said he felt it waR necef!sary that he go and·.some
nights tlmt he did go why he didn't make it through the night,
he would get sick before he came lwme the next mo ming, and
the nights he was feeling extremely bad l1e dicJn't go.
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Q. Have you observetl any diffel'ence in his disposition and
manners since that time, since the time of the accidenU
A. Yes. You mean now Y
Q. I don't. mean now necessarily. I mean at any period
from the day of the accideut down to now.
,.
A. Yv ell, yes, he was Ycry nervous and, as· I said, very impatient.
Q. With whom?
.
A. Well~ with most anyone I would say that would cross
him in any way. Little things that didn't get on his nerves
before affected him, antl he was cross with me and the baby.
Q. He would be impatient and cross with you and the babyi
A. Yes, sir, and still is.
Q. Had he been that wny before the accident Y
A. No, he hadn't. He had a good deal more patience then·
that what he has now.
.
,
Q. Did you see any evidence of pain and sufferpage 134 ~ ing during the period you have described 7
A. Yes, I could tell he was suffering. '\Vell, he
constantly complained of his head. He would go to bed thinking maybe he would feel better but he didn't stay in the bed.
Q. Did he take any medicine to make him sleep 1
A. He took some medicine at first to make him sleep.
Q. You know who prese:ribed that medicine 1
A. I believe it was Dr. Arnold.
Q. Did it make him sleep any betted
A. Well, no, it didn't do him a great deal of good. One
reason, he didn't want to sta1·t taking medicine to make him
sleep, said he didn't want to get in the habit of having to
take something to make him sleep.
Q. In other words, he was afraid of drugs t
A. That is right.
Q. A;fraid they would be habit-forming¥
A. Yes, sir.
Q. Have you seen this nub of his leg from time to time since
the accident 1
A. Yes, I have.
Q. What has been its condition from the time of the accident on down to now!
A. Well, as I said, at first. I saw it the morning after the
accident and it was just a very small place about
page 135 ~ the size of a pea.1 I would say, and it woulcl heal
and break open-well, I wouldn't say every
time it broke open it was larger but it would constantly heal
and break open until it was about the last of February it
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started to g·etting larger and ~fter it would crack and break
open there would be some drainage and there is some drainage now.
.
. 1
Q. You know whether or not 110 is able to wear this new
leg he has over there 1 .
.
.·
A. Woll, he has put it on at. the house and tried to wear
it but he can't wear it. · ·
Q, You know how D1!l11Y tin_ies h,i lms been to vVashington.
or elsewhere to have it. ntted '?r. some changes made so it
would fit him and lie could weai· 1U
A. No, I am not certain of j1isi how many times it has
been.
Q. Has it been a good many times or just once or twiceY
A, You mean sine~ he got the new leg 1
.
.
Q. I mean altogether since the accident, getting the new
leg and getting it fitted and going back up there trying to get
them to adjust it.
.
A. '\V~II, I am. not 1:eal certain as to the number of times,
probably' somew~ere h0t_ween four and six. As. a gen(lral
i"ule I go with him but I haven't been going· with him here
lately.
page 136 ~

CROSS EX.AliINATiON.

By :Mr. Kizer:.
.
.
Q, Mrs. Burks, ~idn 't be have a good deal of trouble with
his :first leg immediately fo11owing the amputation?
A. The only trouble he had with his artificial leg .was liaving adjustments made and l1aving parts tightened up and
things of that sort.
Q. He made a numbe1· of trips to ,vashington following
acquiring the :first leg, didn't he?
A. Yes, he did.
The witness stands aside.

DR. B. G. ARNOLD,.
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
Bv Mr. Spencer)
·Q, Dr. Arnold1 do you s:poeialize in any part1cufor branch·
of medieine1
A. I specialize in psy~lliatry ancl neurology.
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Q. ·wm you state to th~ court and jury the education and
~xperience you have hncl in those fields Y
A:. Well, I went to school at "C'niversity of Virginia, had
two years hospital work at Cincinnati General Hospital., then
later took some post graduate at Johns Hopkins and later
came to the Colonv and stayed there about 15
page 137 } years. For 11 yea1:s I was superintendent of the
Colony and for the last three years I have been
practicing medicine here in Lynchburg.
Q. During your internsl1ip nt these hospitals yon were dealing with practical cases¥
A. Yes, sir.
Q. Including all that have yon bad opportunity to observe
the result of blows on the bead sometimes referred to as
traumatic injuries to the bead Y
A. Yes, sir, I hav~ seen a goorl many cases that were caused
by blows on the head, psychosis.
· Q. State to the jnry as to your opportunity to know of
what you speak, would it rnn into hundreds or thousands 1
A. Well, I don't ]mow. I ba,·e seen several lmndred head
injury cases.
Q. And in the Colony over thC're w~uld they have cases
over there all through tltat time diagnosed ns being the result
of traumatic injuries 'l
A. I would say that })el'1mps 15% of the cases there give
history of head injuri~s. That is the cause they give for being there.
.
Q. Now, Dr. Arnolrl, I believe you also practice general
medicine, do you not?
A. Yes, sir.
Q. Do you know Leroy Burks, this man here!
A. Yes, sir.
page 138 } Q. How lung have you known him, Doctor?
A. I expect I have known :Mr. Burks for twenty
years, maybe longer. I don't know bow old he is but I kne,v
him when he was a small hov.
Q. From a small boy up?°
A. Yes, sir.
Q. You see llim often ?
.
A. I would see birn at times. There have heen periods of
vears I didn't see him at all and at other times I would see
him maybe once a month over a period of yea rs.
Q. You have had consi<lernhle opportunity to know his
makeup and his mental carmcity nnd tlmt sort of thing?
A .. I think so.
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· Q. Did he come to see you sometime in December, 19450 to
be treated?
·
A. He came to see me in December, I think it was a.bout
the 11th or 12th, maybe sooner, 1945. I might add he. had
been to see me before th11.t but he didn't come to see me be<muse of his condition he is suffering with at the present
time.
.
. .
·
Q. Tell us, Doctor, what your finding·s were in regard to his
,condition, your observation and diagnosis.
.
A. He came to see me and told me that be was having a lot
of headaches; that his head was aching· most all the time;
that he was suffering fr~m nausea, little vomiting; that he
was irritable and cross and nervous, and, of
page 139 ~ course, I asked him q11estions because it didn't
sound like the Leroy Burks I knew, and then he
fold me about an accident he had had several days previous
fo that and in this accident he told me he had been knocked
unconscious, he didn't know l1ow long, somewhere possibly
ten minutes0 maybe hnger or maybe not as long, and at that
time I remember he had a few contusions on his faee, one
under his eye and one on bis f orebead. I looked. at his leg,
the stump, and. the skin. Wl'lS broken but didn't look particularly bad, but the main thing he came to see me about was
his headaches, liis nausea and his vertigo.
Q. Did he tell you that he was suffering from vertigo?
A. Yes, sir.
Q. ,vhat is vertigo--I don't mean technically.
A. It is a feeling of dizziness, a condition under which a
patient doesn't have proper equilibrium, sometimes staggers
and sometimes not even able to walk.
Q. Do they have black spots before their E:yes when they
Im ve vertigo?
·
A. Yes, sir.
Q. He gave you a history of having dizziness and black
-spots Y
A. Yes, sir.
,
Q. And also of headaches?
A. That was his ~bief complaint as I remember it, these
violent headacheR. He said he had taken some
page 140 ~ aspirin and maybe something else but nothing had
given him any relief, and he said these headaches
were so severe he conldn 't sleep at night and that is when I
-got the history of this l1eacl injury from him.
Q. Did you thereafter continue to see him from time to
time, Doctor!
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A. I saw Mr. Bui·ks I expect about three times a week for
several months because the boy was pretty sick.
Q. You say he was prelly i'ick i
A. I thought so, yes, sir.
.
Q. Aside from what he told you were there indications by
which you could tell he was in fact suffering!
A. Well now, on the pbysicnl side you couldn't find out
very much.
Q.. If I would tell you I h~d a headache right now you
wouldn't really know whethP.r I hacl one or not, would you j
A. No~ I would~ 't.
Q. On the other band, if you watched me over a period of
days and days and 'saw my expressions, and my actions perhaps, wouldn't youbave n bntter opportunity to know whether
it was real or imaginuryT
A. Yes, sir. That is on~ of the reasons I had M:r. Burks
come back to see me so often.
Q. What was your eventua1 conclusion, Doctor1
A. Well, my conclnElion wns that this young man ce1·tainly
had a concussion of the bl'ain in which probably
page 141 ~ there was a small vessel ruptured. I don't know
that but e-omething ~tirred up that entire brain.
Something was causing t.hetie headnches a.nd causing this vertigo and this nausea. I thought be had some brain injury,
Q. Dr. Amold, I waut to n~k you if this book, a textbook
of Clinical Neurolog'Y, written by Dr. Isrnel S. Wecl1sler, 19431
is recognized as a sh.nu-lard or an authority in tl1e field of
which you speak!
·
A. That is supposed to be one of the better books on neurology.
Q. ·who is Dr. Israt·l S. '\Vechsled
A. I think lie is Professor of University of Colombia.
Q. What is his position?
A. An outstanding doctor.
Q. Are you familiar with this work Y
A. Yes, sir.
Q. I ref er you to page 5B2-By :Mr. Abbot: (inte:·posing) Your Honor please, I object
to bis reference to any mcc1icnl book.

By the Court: On what ground l
By :Mr. Abbot: It has nothin~: to do with the subject that
we are examining. He i1' alffdng Ur. Arnold's opinion but be
s11ouldn 't read a book into the record.
page 142 ~ By Mr. ~pencer: :Mr. Abbot doesn't know what
I am goiug to n~k. I nm going to re'.ld from tl1?s
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very out!:itanding authority as to the symptoms and, diagnosis
of concussion of the Lrain and ask Dr. Arnold does he subscribe to tl10se theories and if this man had a combination of
those symptoms recognized as symptoms of concussion of the
brain.
Bv the Court:
·Q. Doctor, from all of the information in your possession
do you have decided convictions as to his condition?
A. As to this boy's condition., yes, sir.
The Court: Mr. Spencer, why don't you let him give that?
By l\Ir. Spencer: .[ think I am clearly entitled to ask Dr.
Arnold if he subscribed to that theory and then he can say
whether or not this man had tho£:e symptoms. I think it is
worth something to tJ1e jury.
By the Court: Yon let Dr. Arnold read it then. You let
him do his own readint; anc.l then let him say if Dr. Wechsler
agrees with him.
By Mr. Spencer: J respectfully except to the ruling of the
Court on that. r.rhe jury still will not know. what
page 143 ~ Dr. echsler snys.
·
By' :Mr. Abbot: ·why don't you bring Dr.
Wechsler here.
By the Court: Mr. SpencP,r, for what particular purpose
do you wish Dr. "\Vechsler quoted 1
By Mr. Spencer: Yonr Honor please, Dr. Wechsler's description of the reaetions of a person who has received a
concussion parallels this man's situation.
By the Court: In Pther words, you want to offer excerpts
from his book as evidence of the fact that he had concussiou
of the brain f
By Mr. Spencer: No, sir, it is not offered as that. It is
offered as evidence of one of the outstanding- men of the
country saying what may be expected when there is a concussion of the brain. For instance, does a man have to be
off liis feet to be unconscious.
By the Court: In other words, you want to know what the
results of concussion are. Let Dr. Arnold read it.
By Mr. Spencer: I hcliev~ I co1.1ld straighten the matter
out if you let me put it tllis way:

,v

page 144

~

Q. Dr. Amold, does Dr. ·wechsler indicate
whether in a case of a concussion, in the diagnosis
of a concussion, it is at all Mnclusive as to whether or not
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he went into a coma or merely snw stars or was knocked out
temporarily Y Does he discuss that matter there Y
A. Yes, sir, he discusses that matter in there.
Q. And what does he 1:;ay about that!
By Mr. Abbot: Your Honor please, I don't want to interrupt but I do want to interpose an objection that it is entirely
irrelevant and immaterial whet Dr. ·wecbsler says. It is
hearsay and the objec•tion is made to any evidence from this
witness as to what Dr. ,vcchsler's opinion is.
By the Court: You say it i'3 not admissible to quote or
refer to an authority on a particular subject~
By Mt. Abbot: Most assuredly, unless on cross examinatiot1 you try to ascertain "·bat their knowledge is.
By the Court: If it is admissible on cross isn't it on direcU It is done and the courts hold it is admissible to quote
f1·om autstanding authorities. Now~ you show me something
·
to the effect: it is not ndmissible.
page 145 ~ By 1\fr. Abbot: ·what is Mr. Sp~ncer trying to
prove1 Is he trying to prove by Dr. Arnold what
this man's condition is and what his future mav be expected
to be or is be tryin~ to prove it by Dr. Wechsler? If he is
. trying to prove it by Dr. ,vechsler why then let's have Dr.
Wechsler, let's not hv.ve a hook. If he does that I can bring
up a dozen others and read th<>m into the record, and you
just get nowhere.
By the Court: Of t'ourse thv.t is true if you have one to the
contral')'. Mr. Abbot, I was trying to ascertain for my own
benefit and benefit of the jnry the purpose of it, just exactly
what he was undertaking to establish by reference to that
authority. I understood Mr. Spencer to say that l1e wanted
to show the results of a concussion of the brain.
By ~fr. Spencer: Conditions which if found indicate that
there was a concusflion of the brain.
By the Court: Tlu1t is whnt you are trying to establish by
Dr. Arnold, that he lm<l (!OncnsRion of the brain.
By Mr. Spencer:
oulcl yonr Honor let the jury go out?
I don't wnnt to overstep the bounds.

,v

page 146 }

Note: (The jury retires from tlie eourtroom.)

By the Court: Now, go a head, l\[r. Spencer.
By Mr. Spencer: .Your Honor has l1eard a great deal about
what this man said and did juRt immediately after the accident and the implication is he wnsn 't knocked unconscious and
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,questions so far indfo.ate they don't believe he was knocked
:unconscious nnd that if he WJ*n 't knocked unconscious that
had a direct bearing on wl);!'{her or not he received a severe
injury. Now, by wny of illu1-ttration, Professo1· Wechsler, on
~oncussion of the bruin, states in simple concussion of the
brain, without fracture-By the Court: The court is not concerned with that What
the court is concerned with is SODl<' legal authority. The objection is to its admissibility.
By ~Ir. Spencer: If you will let me read a paragraph. He
-says, '' As a rule there is some disturbance of the consciousness, ranging from momentary, &ceing stars or brief clouding
to temporary loss of cousciousnesR. Neither deep coma nor
even marked stupor iE clmracteristic of simple
page 147 } concussion. If either is present the injury to the
bruin is much graver.'' In other words, it is a
matter of common knowledge that a man gets kieked in the
head playing football and don't remember a thing in the
world about it yet keeps on playing. I have lmd that experience myself. A man was }mocked out, wnlked all over Lynchburg, went to the hospital and was told nothing was the matter with him and·the next night he died and I saw the autopsy
performed and l1is hrnd w::is full of hemorrhages. I want to
establish through Dr. A.mold, if he agrees with Dr. Wechsler,
and it will only he ndmissib]e as his opinion adopted form
. Dr. Wechsler, that :meh is the case. I never have heard it
seriously questioned hefore. If l\fr. Abbot .can show you a
case in Virginia-I don't know if he recognizes Virginia. authority, he knows thi::> J!]ng-lish and the United States Supreme
Court--'but if he can sho,v you a Virginia ease I woul<l like
to see it.
By Mr. Abbot: :My cxpcrienee .is very limited and my
knowledge is deficient but I nm smprised at the idea that is
presented now hy Mr. Spencer i11at he can take a book and
sa~', "Dr. Arnold, this is n recognized :rnthority. This book
says so and so", and Dr. Arnold says, "Yes, it is a recognized
.
authority." He then says, "This book says so
page 148 } and so. Does that book agree with you 01· do you
agree with it?" and Dr. Arnold says, "yes"'' or
"no", as the ease mny he, and in that wa~y attempt to lift
himself by his bootstraps. 1f what Mr. Spencer wants to
show is what he says he wnuts to show Jie has got his qualified
expert on the stand, why not ask l1im the question, why bring
in Dr. W echslm· !
By the Court: I think ~rou arc entitled to Dr. Arnold's
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opinion on this matter based upon this evidence. Then you
are entitled to examine him as to his source of his opinion,
his technical knowledge on the 1-=uhject, and you can ask him
whether he knows ahout other cases and wl10 is eminent in
the field and the source of his information. You have to have
some basis of his knowledge. You have got to have something on which to base his conch1:-ions. He can give symptoms
of concussion of the bl'ain and then you can ask hini what bis
authority is for. it. Ce:rtninly he is entitled to state the background or the sourrc of his information on the subject.
By Mr. Spencer: I rim not sure I understand your Honor's
.
ruling. I g-ntlicr you are saying I must not first
page 149 } read from tl1e text uud ask Dr. Arnold if in llis
experience he found that to be true-that is what
I am undertaking to do-·-~ncl if this man names certain symptoms, in your experience, are they correct.
By the Court: I.et him tell you what the symptoms are
and then you can ask him about all sources from wlricl1 his
knowledge is based. You can do th&t.
By Mr. Abbot: I agree with you entirely but he can't ask
any specific question by which he could pull Dr. ·wechsler's
or Dr. Smith's opinion into it as a basis of his information as
an expert.
· By the Court: Ask him what he read and how many he
read.
By Mr. Abbot: And based on his experience and knowledge
is thus and so the fact.
By Mr. Spencer: Thut is exactly what I was seeking to
do.
By the Court: Bring the jury in. You can ask him what
he has read, if ~e hns read Scnrs-Roebuck catalog or anything
that has a bearmg on tqat.
.
Note: (The jury returns into U1e courtroom.)
page 150 } By Mr. Spencer:
Q. Dr. Arnolil, ~·on have stated tliat you are
familiar with the works of Professor Wechsler.
A. Yes, sir.
·
Q. And he is deemed to be an outstanding authol'ity I believe vou said. Have ,•ou read llis works 7
A. ·Yes, sir, I have i·ead it.
Q. Will you tell us, based on your reading., that and your
own experience, or anything else, as to wl1ether or not in
typical symptoms of concussion n person neeess:irily falls
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down in a coma or wbetbor or not it may range anywhere from
just seeing stars to a cloudiness of memorv or to a complete
loss of memory and yet stay <m ]1is feet a11d walk around 1
A. That is true, ·sir.
.
Q. Have you found that to bo tr1:,e in your own expe1·ience?

A. Yes, sir.

t

Q. Do you know· whether or not people sometimes are
knocked unconscious aud walk around for a matter of days or
weeks before tbe effoct of concussion shows up T
.
A. T~at is true,
Q. Do you think that a porson in tlmt condition would be
responsible far what he e::uid or did?
A. At that time, no, sir.
Q. I believe vou have already stated thnt one
page 151 ~ of the most usu;11 symptoms of simple concussion
without fracture is boadacbes.
A. Yes, sh'.
Q. Do you recognize also thitt dizziness is ,mother common
manifestation 7
A. I do.
.
Q. Is insomnia or easy fatigability and nervousness also
indications of some concussion T
A. Yes, sir.
.
Q. Is nausea or vomiting also considered signs of concussion!
A. Yes, sir.
Q. 1$ loss of appetite usually one of the accompanying f eatures of iU
A. Sometimes it is but not uhmvs.
Q. Now, I believe they lmvo testified that this man had
headaches, dizzinegs, insonmiu--did you give him anything
to make him sleep 1
.
A. I gave him sonwthing to mnke him sleep.
Q. He had nausea, loss of app<.>tite and I believe black spots
before bis eyes also.
·
A. I don't romemucr him s11ying anything about bluck spots
but he cartaiuly complained of dizziness.
Q.
ell, with tho80 five tllings in mind do tbey furnish a
safe basis for a diagnosh11
A. With a history of an injury, yes, sir, they
page 152 ~ furnish a safe bat,;is for a diagnosis.
Q. At the time you saw llim severnl days lnter
you saw some traumatic injury np there on the forehead J
.A.. On the foreh~acl and under tbe eye.
Q. Now~ Doctor, what are the uatm•al und probnhle conse-

"r
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quences of a conclussion of the brain 1 Is it a serious injury
or not a serious i11ju1·y !
A. I think any injury to the braht is serious. The prognosis
is always uncertain when there hi an injury to the brain.
You can't tell what ~ight liappm1. There are a lot of different things that could happen. For instance, a large number
of these people do develop-I sl1ouldn't say a large number
but some of these people clo doYelop traumatic epilepsy. Some
of them do develop very definite JJCJ·sonality changes. Some
of them show loss of memorr. And there are a number of
different things that these eases show. I say you can't say
for certain what t11e prognosis to a head injury is. It is not
good.
Q. You said you knew this man before this accident, did
you not, Doctor?
A. Yes, sir, I knew him 1Jefore.
Q. What kind of dispositi(\1\ had he had during the period
vou had known him T
· A. Well, as far I could tell he was always very pleasant.
He used to work over in a store where I dealt and I saw
right much of him there. I never saw anything
page 153 ~ out of t11e way in his di~position, always pleasant,
as far ·as I knew.
Q. Did Mrs. Arnold deal with l1irn too?
A. Yes, sir.
Q. Do you know from your own knowledge whether she always made a point of going to llim to wait on her because he
was courteous?
A. She did.
Q. If it appears that i;incc the injury of which be complained to you that he hai; hecom~ nervous and irritable and
cross with his wife and baby, impatient about the radio, and
in general irritable, what wo11ld be your opinion about change
of personality having taken }Jlace?
A: Well, you always 11ave to think about that and with this
histo1-v of brain injury, with this history of a concussion,
and, as it has been brought out, his personality has been
cl1anged, he is irritable and cross, you would think that the
brain injury caused it, at least I would.
Q. I mean the future.
A. Well, I think that those symptoms would grow wors<:>.
Q. You expect them to grow worse Y
A. Yes, sir.
·
Q. Would you think there is any reasonable expectation
thev would get better t
A. No, sir.
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page 154 }

Q. I omitted a:--king you one thing, whether or
not iu yom OJJinion, arising out of your· experiience, along with Dr. ,vechsler's ,rolume, you agree to this
proposition generallyBy Mr. Abbot: (interposiu~) Your Honor, I object to that.
I don't know why he should oc reading .anything to this wit- .
ness and asking him whether he agrees to it. I object to his •
·
1·eading from some textbook.
By :Mr: Spenoor: I am asking Dr. Arnold whether or not
that was his findings from his own experience.
By the Court: Ask Dl'. Arnold a question.
By Mr. Sp~ncer~
Q. Dr. Arnold, if symptoms ~mc11 as headaches last a short
:period of time; say two or thre,? weeks, and on the other hand,
say if they lasted a period of monthsJ would there be any
difference in your diagnosis f
A. I don't think there woul<l be any difference in the diagnosis, there wouM be a difference in the prognosis.
Q. If it appears that these hendaches continued from three
to four or five months, Yery Yiolent, and you observed him
over that period, what would you say was the prognosis as to
their result to his bl'ain ~
A. I woulc.l say it eertainly wasn't good. I would
page 155 } still ]mve to say it is uncertain. There is still a
possibility that epilepsy might occur, still a possibility that he might have al'i entire change of personality-and the same possibilities he migl1t not have it.
Q. Does that hiuge somewhat or to any extent upon the
length of time?
A. Yes, sir, I think it goes very closely with the lengt~ of
time, tl1e longer the symptom8 keep up, generally spealnng,
the worse the pro~nosis.
Q. Is it your definite opinion this man did suffer a con•
-cussion of the brain in the accident?
A. That is what I thought, sir.
Q. Do you still think it?
A. Yes, sir.
Q. Satisfied of it!
A. Yes, sir.
CROSS EXAlITNATION.

Bv Mr. Abbot:
·Q. Dr. Arnold, there is a good deal of variety of opinion as
to what is a concussion, isn't there?
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A. Woll, I don't know whether there is or not.
Q, Well, I am p.sking you, is tlwl'e or not Y
A. Some people mufotain tlum~ is, othc1· people say thol'e
isn't. .
Q. There is a difference of opinion about it, isn't there?
A. Yes, *3ir.
· . Q. These symptoms thut i\.Jr, Spencei· lms been
page 156 ~' talking about come from any number of things,.
. ·don't they f Ai; I look at this list of ~eadacbes,
dizziness, insomnia, nervousness, nausea and vomiting, it
seems to me that each one of those things could be a result
of drinking whiskey to excess, couldn't they. They are just
the results of a shock to your nervous sy$tem, that is all,.
aren't they Y
·
A. You mean a brain injury is just a shock7
Q. I mean these evidences that we have been talking about,.
this nervousness and dizziness and black spots and vomiting
and nausea and all tliat so1•t of thing.
.
.A.. The whole thing makes up a very definite picture of m1
injury to the b.rnin, a shook to the brain, I will say that.
By the Court:
.
Q. Doctor, what do you mean by a concussion of the brain r
Could you define £or. the court and jury what a concussion
of the brain is Y
A. I will try to, I don't }mow if I can do it or not. In co1icussion of the brain it is not necessary to hnvo a skull fracture. You can have a concussion of the brain without even
breaking the skin, as far as that goes, but it is brought on
by a. severe blow that shocks the whole brain, shakes it up, so
tQ ~pealc.
Q. In other words, a good wallop somewhere about the
head would act upon the brain f
page 157 ~ A. Yes, sil', You can hit a man on the jaw nncl
not see a bruise nnd he con get n concussion of
the brain from· it.
Q. Just ,vhat physical reaction takes place to bring about
a concussion of the brain Y
A. You have asked me a question I can't answer and I
don't think anybody else can, but something happens.
Q. Is. there some ltlncl of physical reaction takes place
there?
·
A. Yes, sir, something happens to the whole mechanism of
the brain. Sometimea you have a loss of moroo1:y, sometin1es
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loss of consciousness, sometimes just a period of confusion,
and sometimes it goes on for days.
·
.
Q. In other words, con·cussion doesn't mean that there is
a rupture in the tissues 1
A. Doesn't necessmily mean so but if you take a brain an<l
examine it at the time of concussion you will probably find
some small minute hemorrhages in the brain.
Q. In other words, it doesn't require breaking or fracturing of the skull¥
A. No, sir.
By Mr. Abbot:
Q. The most severe type of that sort of thing is a penetration of the brain by the skull going into it or a bullet or
something of that kind f
A. That is a severe type, yes, sir.
page 158 ~ Q. And these concussions are something that
everybody has?
A. No, sir.
Q. The boxer that gets· hit on the chin, the football player
that gets knocked out, and the baby that tumbles out of its
mother's arms onto the floor, they all get concussions?
A. No, sir, I don't think they do.
Q. I don't mean all of them do but those that get knocked
out get concussions.
A. Some of them do, yes, sir, I think so.
Q. In other words, you can be knocked unconscious bv a
•
blow to the head without having a concussion f
A. I think if you are knocked unconscious you have a concussion.
Q. Dr. Arnold, what history did Mr. Burks give yon of
concussion Y
A. I will give it to you as I. remember it. As I say, he
came iii complaining of these symptoms that I told you about.
Then I asked him about this bruise and then he told me about
riding in this taxicnb, as I remember it, and I think the cab
stmck another car and threw him up ngninst the windshield.
I don't know whether it broke the windHhield or not. That
is about all I remember. I think he went to the hospital
then.
Q. Did he say that he was knocked unconscious?
page 159 ~ A. That is what he told me, yes, sir.
.
Q: \Vould your opinion be changed any if it
proved to be a fact that within two minutes after this thing
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happened Mr. Burks was walking around outside of the cab
talking perfectly normal about things and giving no appearance of being dizzy or out of his head t ·
A. Well, if he was perfectly normal two minutes afterwards of course he wasn't unconscious for as long as ten
minutes. On the ot_her band, he could appear perfectly normal
and still be unconscious-I mean there might be a period
of time in there he di<ln 't remember anything.
Q. Would he talk sensibly about the matter in hand if he
were unconscious?
A. Sometimes they do, yes. Sometimes people suffer with
nmnesia which is a form of unconsciousness and during that
time they talk sensibly.
Q. About a subject that is being debated as to how a thing
happened1
A. I think it would be possible.
Q. Do you think it would be probable?
A. I don't know about that.
Q. Now, Dr. Arnold, as I understand you, you think this
man had a simple concussion of the brain. ·
A. I do, sir.
Q. And you say the prognosis is uncertain?
A. Yes, sir.
page 160 ~ Q. He possibly may be an epileptic or he possibly may lose bis personality and all that?
A. Yes, sir.
Q. Those are possibilities, of course. There are possibilities that that may happen to all of us. We are dealing here
with reasonable probabilities and I ask you if, in your opinion, you think that it is probable that Leroy Burks is going
to suffer any of those consequences.
A. There 'is evidence of changes in his personality and this
might entirely change his personality. I don't know if he
is going to develop epilepsy and I don't know if anybody
does.
Q. I didn't ask you what you knew~ I asked whether, in
your opinion, you think it is ·reasonably probable that he
will suffer these consequences.
A. It is not necessarv that he suffer tl1em.
Q. It is not probable·1
A. I. say it is possible.
Q. It is possible but not probable?
A. I would say certainly against that happening, yes, sir.
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RE-DIRECT EXAl\lINAT~ON.
By Mr. Spencer~
Q. Dr. Arnold, is there any way you can more ac(?urately
"Say it is probable than there is you can say it is possible thJit
this man will suffer further from this concussion
page 161 } of the brain t
A. No, sir. As I say, his prognosis is still 1111,certain.
Q. As I understand you, it is not at all an unusual experience, and experience of other doctors, that a person receivin~ a similar blow and having similar symptoms have not
only those but a good many other results, ·isn't that true,
Doctor?
A. That is true, sir.
Q. They sometimes also suffer a deterioration of memo1-y
and alertness and ability to move about and attend to their·
11ffairs?
A. That is true.
Q. Is that recognized f
A. Yes, sir.
·
Q. Then when you say that it is probable or possible it is
all being based on the limits of your knowledge or anybody
-else's knowledge as to what is going to happen in this man's
-0ase, isn't that true f
A. Yes, sir.
Q. And so far as you arc concerned it is just as probable
as it is possible, or the converse, it is just as possible as it
is probable f
A. I think so.
Q. Is that a fair statement I
A. I think so.
Q. Now, aren't there also certain psychological
page 162 } results from this kind of injury 7
By Mr. Abbot: If your Honor please, I objectBy 1-.fr. Spencer: If you object to it I will admit it is not
proper here. It should have been asked on direct examination.

RE-CROSS EXAMINATION.
By Mr. Abbot:
.
Q. Dr. Arnold, you -say in your opinion it is not probable
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that Leroy Burks is gong to suffer th~ ill consequences of
this concussion that you mentioned, did you not Y
A. No, sir, I can't say that. I say it is uncertain .
. Q. You said a minute ago that it wasn't probable but now
you say it is uncertain. Of course it is uncertain but what
is the general rule about that sort of thing? Does everybody
that gets that kind of a blow on the head become· an epileptic?
· ·
A. No, sir, a small percentage of them.
Q. So small that it isn't probable that anyone is going to
do thaU
A. I want to make sure of what you mean.
By Mr. Spencer: I am going to state my first objection in
this case. I am going to object to that question because it
does not state to Dr. Arnold the situation here.
page 163 ~ Now, we are not interested in what somebody
with another kind of head and somebody with
certain other kind of ways might or would do but what Dr.
Arnold thinks from what he knows ·about this case and in
this man's case under all the facts and circumstances known
to him or detailed in a hypothetical statement.
By the Court: He is on cross examination.
By Mr. Spencer: Cross examination can't go into a field
that hasn't been opened before. A great many of those people
were made up of thick-headed people, Cro-Magnan, but this
case is being tried on 'the situation here.
By the Court: What is your question t
By Mr. Abbot:
Q. In your oeinion, is it probable that Leroy Burks is going to be an epileptic?
A. No, I don't think he is going to be an epileptic.
By Mr. Spencer: He is bringing out something I never
went into and I would like to ask the witness a question.
By the Court: Stand aside, Dr. Arnold.
The witness stands aside.
page 164

~

By Mr. Spencer: May I state in the record what
my question is going to be Y
By the Court: I am not going to let you ask him any question. I told you I would let y9u re-examine and you have
bad one re-direct.
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By Mr. Spencer: The court will not permit me to put into
the record what my question would have been?
By the Court: No.
By l\f r. Spencer: I am going to state on the record tliat
I object to the action of the court and except to the ruling
of the court in allowing Mr. Abbot to ask the question over
my objection and then in 1·efusing to allow me to cross examine the witness on new 1natter contained in said question
and the answer thereto.
The plaintiff rests.
page 165
By the
By Mr.
would be
By the

~

By Mr. Abbot: Your Honor please, I would
like to make a motion.
Court: In the presence of the jury 7
Abbot : It is all right with me. I don't know if it
proper.
Court: Let tl1e jury retire.

Note: (The jury retire from the courtroom.)
By Mr. Abbot: If your Honor pleases, I want to move that
the plaintiff's evidence be stricken out because he has failed
to prove any negligence on the part of the defendant. All the
evidence that I can recall which has been introduced is simply
to the effect that a collision occurred and the policeman, I
believe, testified that the cab driver said he was going 30
or 35 miles an hour, but there isn't anything to show that
the accident resulted from that, and in the state of the record
we would like to make that motion.
By the Court: Motion overruled. Call your first witness.
By Mr. Abbot: ,ve except to the court's ruling.

puge 166

~

Note: (The jury returns into the courtroom.)

,v. C. PHILLIPS, JR.,
having been first duly sworn, testifies as follows:
DIRECT EXAl\IINATION.
Bv l\Ir. Abbot:
·Q. You are Mr. 1N. C. Phillips, Jr., aren't you?

A. Yes, sir.
Q. On the night of December 4th, 1945, about 11 :00 o'clock,
where were you 7
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· A. I was in the ~ome of Mrs. J.E. Taylor, 3814 Fort Avenue.
Q. You were calling there and parked your step-father's
ear out in front of the housef
A. Yes, sir.
Q. Did something call your attention to a mishap out there
that night?
A. Yes, sir, I heard the report of the two cars crashing
together.
Q. What did you do then, Billy?
A. I went directly outdoors to the scene.
Q. And what did you find there?
A. I found my car with its front wheels over the curb and
the car had been knocked forward. I found a Southern cab
had hit it and two men, the driver of the cab
page 167 ~ and Mr. Burks, standing between the two cars
looking over the damage done.
Q. What did you do then Y
A. I asked the driver of the cab just what had happened,
his name, and asked Mr. Burks his name.
· Q. They gave you their names J
A. Yes, sir.
Q. Had you ever seen Mr. Burks before tllat time, Billy?
A. No, sir.
Q. Was he up and about all righU
A. Yes, sir, he appeared all right to me.
. Q. Did he talk f
· A. Yes, sir.
Q. Did he talk intelligently about t11e matter which was
under discussion f
A. Yes, sir.
Q. Did he appear to liave been hurt 7
A. He made mention of head aching. He said it did hurt
but I paid no particular attention.
Q. Sometime after that, Billy, the policeman came out
there, didn't he, Mr. Martin, who has been on the stand to·
day?
A. Yes, sir.
Q. Did he take a statement from Palmateer or examine
him?
A. Yes, sir.
page 168 ~ Q. Where was that done ?
A. Inside of the car.
Q. Inside of your car?
1
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A. No, sir, inside of Mr. Martin's squad car.
Q. Who was in there f
A. Mr. Martin, Mr. Palmateer and myself.
..
Q. At what rate of speed did Palmateer say he w~s going?
A. Do you mean when Mr. Martin asked him th~ question 1
Q. Yes.
A. That is a little hard for me to answer because Mr. Palmateer had told me when I first arrived on the scene before
1.Ir. Martin arrived that he was going 25 miles an hour.
By Mr. Spencer: I object to that. That is Palmateer's
statement and it is purely inadmissible. He is agent of this
defendant.

Bv Mr. Abbot:
Q. You say he did not tell that to Mr. Martin?
A. The point is I diqn 't notice any contrast to that-it
didn't come to my mind.
0

By the Court: Mr. Spencer, Palmateer was the driver of
the cab. If it was adverse it is admissible. You object to it
on what ground?
page 169 ~ By :hir. Spencer: On the ground that what
Palmateer said to this witness is hearsay, it was
not under oath, and is not subject to cross examination, and
that it was a self-serving declaration made by Palmateer.
By the Court: What have you to say about thaU
By Mr. Abbot: l think that is substantially well founded.
By the Court: Gentlemen of the jury, disregard the answer to the question as to what Palmateer told 1\fr. Phillips
out of the presence of the policeman.
Bv l\Ir. Abbot:
·Q. You were in the car wl1en the policeman was taking the
statement from Palmateer1
A. Yes, sir.
Q. Did Palmateer state to the policeman that he was going
30 or 35 miles an hour!
·A. I cannot answer that, Mr. Abbot.
Q. ·wen, if lie had stated tpat would it have impressed
you?
A. Ycs, sir, I think it would have.
Q. You say you can't answer that question?
A. No, sir.
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Q. I will ask you this question: Did Palmateer
state to the policeman that he was going 30 or
35 miles an hour¥
·
A. I don't know that.
Q. If he had wouldn't it have impressed you Y

page 170

By the Court:· )fr. ·Abbot, be has answered that question
twice. Don't a~ i~ any more.
.'
. -:
By Mr. Abbot: .. . . .
.
.
Q. l\fr. Phillips, they had a police beariug about this accident and Mr. Palmateer was tried, were you presenU
A. Yes, sir.
Q. You heard Mr. Palmateer testify!
A. Yes, sir.
Q. What did be testify!
•\

By :Mr. Spencer: Your Honor please, I want to make an
objection in the absence ot the jury in respect to that.
By the Court: Very well, let the jury retil'e.
Note: (The jury retires from the courtroom.)
By Mr. Spencer: Your Honor please, I do not think we
should :undertake to rehearse the polico court hearing unless
these gentlemen are willing to rehearse the entire proceedings and the outcome thereof. This man was
page 171 ~ tried and convicted of reckless d1iving.
By the Court: The verdict in the police court
is inadmissible here so the court will not admit it in evidence. I understand this evidence is in tl1e nature of impeachment of the officer. Up to this time it has been in the
nature of impeachment of the officer. The question asked
by Mr. Abbot was: "What did Mr. Palmateer testify to in
police courty" That is a broad question. If you want to
ask him if he made a certain statement for the purpose of
impeaching the witness who testified here then that is admissible.
•
By Mr. Abbot: My question was addressed to speed. · I
wasn't allowed to complete my question.
By the Court: The evidence, as I recall it, and the only
evidence, as I recall, on that subject is the evidence given by
Officer Martin and Mr. Burks that Palmateer said that he
was going 30 or 35 miles an hour. Now, you can ask him
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whether Palmateer testified to that effect, but you can't bring
in all the facts he testified to.
By l\fr. Abbot: While the jury is out I want to
page 172 ~ fono·w that question to :Mr. Phillips with those
other questions that we were concerned with before about the statement of Burks as to how the accident
occurred made at police court and at the scene of the accident.
By the Court: For what purpose?
By Mr. Abbot: On admissions against interest, and, of
courseBy the Court: I will allow you to ask any question that will
tend to impeach either one of them but I don't know what
you mean by admissions against interest. Exactly what h;
the admission against interest 1
By :Mr. Abbot: As I understand, when a party comes into
court and savs that an accident 1·esultetl because the driver
of the car was speedii1g and doing this, that and the other,
when he has said that the accident wasn't the fault of the
driver, that it was somebody else's fault, why I take that
to be an admission against interest and admissible on that
account.
By l\Ir. Spencer: The court ruled on that this morning.
By the Court: All I ruled on this rooming is that any evidence tending to show that it was the result of a
page 173 ~ sudden emergency is inadmissible under the
grounds of defense, and that is all I have ruled
on so far, and I don't know what evidence you have 011 the ·
subject but certanily any evidence that tends to show or is
offered for the purpose of establishing that this accident
was the result of a sudden cmcl'gency and that he swcrve<l
and ran into this car in order to avoid another one is clearly
inadn1issible under tbe grounds of defense because you have
alleged no grounds of defense on which to base such evi.
deuce. Now, I can't pass U}lon different questions you all
might ask until you ask them. I will tell you this though,
that any question asked on that subject will be ovel'ruled, in
other words, I will sustnin any objection to a question on
that. Of course you cun offer any evidence for the purpose
of impeachment that will be admissible. Now, the only evidence as to what took place in the police court came from
the witnesses Burks and :Martin. I recall both of them testified that Palmateer, the driver, said he wns going from 30
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to 35 miles an hour. I don't recall that either one of them
testified on the question of sudden emergency. They denied
that, I believe.
.
By Mr. Abbot: I think I asked Burks about it.
page 174 ~ By the Court: And he said he didn't remember
it, but if he did state it it would be inadmissible
here because ~bat evidence, I think, is inadmissible. Bring
the jury in.
Note: (The jury 1·eturns into the courtroom.)
By l\fr. Abbot:
Q. Mr. Phillips, at tlie trial of Palmateer in the police
court did Palmateer testify that he was driving at 30 or 35
miles an hour 1
A. He testified that he ,vas not speeding and was driving
within tl1e law.
Q. And be said nothing about 30 or 35 miles an hour?
A. Not to my knowledge.
Q. You were there?
A. I was there, yes, sir.
Q. Mr.· Phillips, when you got out there after the crash
was anything said by ~Ir. Burks with respect to who was
responsible for the accident?
A. Yes, sir, Mr. Burks told me that it was not Mr. Palmateer's fault.
Q. Did he tell you l1ow it was not Palmateer's fault?
A. Yes, sir.
· Q. Will you state that to the jury?
By M:r. Spencer: I am objecting to that quespage 175 ~ tion.
By the Court: I don't know what the answer
is going to be.
By Mr. Spencer: "They have already told you once, I don't
know why you should uot know.
By the Court: Let the jury go out and let me see what tl1e
answer is.
Note: (The jury retires from tlle courtroom.)
By Mr. Abbot:
Q. Now, what is your nnswe1·,
A. Mr. Palmateer, the driver of the cab, told me that there
was a car parked on the other side·
.
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By the Court: (interposing) He is telling about Palmateer,
mot Burks.
· By Mr. Abbot: His answer bas to be that because Burks
,vas putting in and supplementing.
By the Court: Do you claim that Palmateer was Burks'
agent?
By l\fr. Abbot: No, I do not
Bv the Court: You m;ked him what Burks said.
page 176} NV, then, he cau· 1.ell what Burks stated.
Bv Mr. Abbot:
·Q. Just state what Burks said.
_
A. l\fr. Burks sairl, "That is ri~ht", and was in agreement
with l\fr. Palmateer. He bucked Mr. Palmateer up.
Q. And "That is right", had to do with what statemenU
A. Statement of how the accident occurred.
Q. "Which was whutT
A. That there wns n cnb acrof.i,; the street and a little south
of my car parked disposing of a passenger; that there were
three or four cars coming the otl1er way,, the opposite direction, south; tlmt these cars, the fir~t one in particular, pulled
around the parked cab on the other side of the street; that
1:he lights from that approacl1ing car blinded him momentarily; that he did not see my c~ar; that he was forced to turn
into my car to avoid hitting tlle one coming on·to him.

Bv the Court:
·Q. Who made thnt st.11iemcrnt?
A. This was the cab driver's statement.
Q. Palmateer 's ~tntcmcnt1
.A. Yes, sir; thnt be swerved to the right to miss the car
approaching him, not seeing my car, thinking he could avoid
anv collision at all; that he hit mv car. He said he didn't
see my car because of the blinding 'lights.
Q. Then after Palmateer made that statement
page 177 } Burks agreed with l1im !
.
A. Mr. Bm·ks supported lus statement.
Bv l\fr. Abbot:
.
·Q. " 7lrnt did ~fr. Rnrks say~
A. He said "That is right, it was not l\Ir. Palmateer's
fault".
Bv the Court: Of course the statement made bv Palmateer
is not admissible on any ground.
.
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· A. Yes, sir.
.- Q. Coming from repeatedly resurfacing probably?

A. Yes, sir.
Q. Was it still in gear and still with the b1·akes on after
the accident 'l
A. Yes, sir.
Q. How much damage was done to your car, the car you
were driving that night 1
A. I don't know exactly, I believe between $150.00 and
$200.00.
Q. Was that pnid by this defendant!
A. Yes, sir.
By Mr. Abbot: I don't know wl1at he is driving at but what
is the purpose of that?
By Mr. Spencer: To sl1ow t1ie whole situation.
By Mr. Abbot: ·what has that got to do with this case?
Bv the Court: Do you objecU
.
page 182 } By Mr. Abbot: Yes, sir, I object.
By the Court: I sustain the objection.
Bv Mr. Spencer:
·Q. Now, what about this other car, the Chevrolet, what was
its condition 'l
A. It ,vas damaged to the extent it had to be towed away.
Q. Do you recall whether the radiator was setting up in
the-in other words, was the motor smashed up!
A. It was smashed up pretty badly.
Q. ,vindshield broken?
A. Broken but the glass was still intact.
Q. One of these shatterproof glasses but it was slmttered
out in all directions?
A. Yes, sir.
Q. What time did this accident occur?
A. Shortly after 11 :00 o'clock.
Q. About how long before l\lr. :Martin got there 1
A. About 15 minutes.
Q. About 15 minutes from the time you heard the crash
until he got there? .
A. Between 15 and 20 minutes.
Q. In the meantime lrndn 't there been quite a bit of activity
out in front of the house?
A. Yes, sir.
page 183 } Q. Hadn't the scene of the accident been visited
by a number of Southern aud Yellow cabs 1
A. Yes, sir.
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'Q. About how many would you say Y
A. I remember distinctly one cab, the first one to .arrive,
and I think one other cab.
.
Q. Two there 1
A. Yes, sir.
Q. You didn't know this gentleman here before, did you!
A. No, sir.
Q. And when you sny he was talking normally you don't
really mean by that that is the way he talked on former occa:sions?
A. No, sir.
Q. In other words, there was nothing that called your at~
i:ention to the fact he had received a blow on the head?
A. He told me he had received a blow on the head..
Q. Did you see a knot up on his head Y
A. No, sir, he had a hat on.
Q. How long was it. before he was taken away from there
to the hospital?
A. I don't remember the seconds but he left before Mr.
Jfartin arrived.
The witness stands aside.
J>age 184 ~

MELVIN WOOD,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

EY Mr. Abbot:
·Q. State your full name and age, Mr. Wood.
A. 'Melvin Davis ·wood, age 35.
Q. ·where do you live?
A. 121 Federal Street.
Q. Wl1ere are you employed now, Mr. Wood?
A. Pepsi-Cola Bottling Company.
Q. ,Vhere were you employed December 4tll, 19451
A. Pepsi-Cola, heen there five years.
Q. You were not working for the cab company?
A. .Tust working extra there.
Q. Had you been ,vorking for the cab company the night of
December 4th?
A. Yes, sir.
Q. ,vhat time did you get off?
A. 11 :00 o'clock.
Q. At l1 :00 o'clock where did you go?
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A. I stayed around the cab station awhile after I got off,.
not very long, and then I went with Mr. Fields out on FortAvenue.
Q. What had happened on Fort Avenue'l
A. An accident bad happened the night we went out there.
Q. Do you know Leroy Burks!
page 185 ~ A. I know him when I see him, yes, sir.
Q.. You don't know him any more than that,
that gentleman, over there 'l
·
A. Yes, sir, I know 1'.fr. Burks all right.
Q. Haven't you carried him in cabs 'l
A. I have carried him home, I believe, a few times and carried him to the hospital once.
Q. Was be out there when you got tberef
A. Yes, sir.
·
Q. '\\TJiere was he., Mr. vVood 'l
A. On Fort A.venue just the other side of the intersection
of Memorial and Fort A venues.
Q. Where was Leroy Burks f
A. In the cab.
Q. ·what statement was made by Leroy Burks as to wl1ose
fault this accident was after you had gotten there¥
By l\lr. Spencer: That is subject to the same objection the
court has already ruled on.
By the Court: Gentlemen of the jury retire to your room.
Note:

(The jury retires from the courtroom.)

By the Court: Let him answer the question. I will pass
on the evidence as it comes up.

,,r

A. ell, Boots went over, he was night supervisor, and I was with him.
·
Q. You tell what Leroy Burks said about it.
A. Leroy said the car blinded tl1e cab drivers was the reason he run into this car; that. it blinded him and he clidn 't
want Boots to fire the boy; that he did everything be could
to avoid tl10 accident. T11at is what he said, as well as I
remember. Now, I think I am correct.
page 186

~

The Court: Do you object to thaU
By Mr. Spencer: I don't object to that.
By the Court: He can state he thought it wasn't tlie
driver's fault.
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Q. Let me ask you this: Did Palmateer, the driver, state·
how it happened 7
A. Palmateer told Boots.
Q. '\Vho is Boots?
A. Boots was the night supervisor, }.fr. Fields. You see
I was off duty and I just rode out there with him. I carried
him out in my cousin's car.
Q. I don't know whether Iloots was a pet dog or what.
A. He was night supervi~or--:Mr. Fields, put it that way.
The call came iu right after I got off from work. .My cousin,
Van ·wood, was at the station and I used his car to drive
Boots out to the accident and Boots and I both werit over to
see what was wrong. Then Mr. Fields aRked the cab driver
what had happened and he told him one car was parkcdQ. (interposing) I think what he said is inadpage 187 ~ missible.

By i\lr. Spencer: He can't tell it without quoting· this man
or Pahnateer.

By the Court:
Q. Go ahead and state what Burks said.
A. Mr. Fields asked Palmateer what had happened, how
did the wreck happened, aml Palmateer told him and Leroy
said, '' Palmateer did ever~·thing he could to avoid the accident on account of the bright lights." It was raining a little
but that night and was cold as thunder. Then Boots came
over and saw Leroy had a knot up on his head :md said immething to him about going to the hospital. Leroy said he clidn 't
think he was hurt; that he had hurt his leg a little hit~ his
knee, and had a little bump on -his head, but Mr. Fields told
him it was the company's rules to be examined anyway nt the
hospital, so I put him in my cousin's car and carried bim to
Lynchburg Hospital, and I reckon he wns there ten or fiffe<'n
minutes, or maybe a little longer than that, and then I brought
him back to Southern Station and let him out.
The Court: I will let him show that he did all he could to
aYoid it. That is admissible.
By Mr. Spencer: I think his answer should he confined to
that.
page 188 ~ By the Court: That doe~n 't violat<' nny rnles
and that is certninly admissible. Thnt is not the
same bit of evidence tlmt ho sought to establish by Phillips.
By }fr. Abbot: I want to establish that.
By the Court: ·what he hns given is admissible.
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By Mr. Abbot:

Q. Did Leroy Burks state why it wasu 't his fault iu turning
into this car?
·
A. I don't remember exactly what words Leroy said but
going on down Fort A venue to the hospital he told me then
again that Palmateer had done everything he could; that the
car blinded him like that and caused him to hit the parked
car.
Q. Why would he l1it the parked automobile f
A. Well, I don't know whether Palmateer told me or
whether Leroy told me.
Q. By Leroy you mean Mr. Burks Y
A. I mean l\f r. Burks over here. A car was parked on the
opposite side of the street headed out toward Harvey's store
and another car cameBy the Court: (interposing) I am going to adjourn until
tomorrow morning. It is 5 :00 o'clock.
page 189 } Note: (The jury returns into the courtroom.)
By Mr. Abbot: May I ask him the question before we adjourn 1
By the Court: All right, ask liim that first question.
By Mr. Abbot:
Q. Was any statement made by lfr. Burks to you or in your
presence as to whose fault this accident was 1
A. No, sir, all Mr. Burks said was that he hoped l\Ir. Fields
wouldn't fire Palmateer because he did all he could not to
have the accident, that the approaching car blinded him.
Q. Did he make any further statement about it witbiu vour
hearing that night?
·
·
A. No, sir, I can't say that he did.
Q. Where was that statement made?
A. Well, he made that statement out there in the presence
of Palmateer at the accident and then going to the hospital
he stated it again.
Q. Repeated it going to the hospital?
A. Yes, sir.
By the Court: Gentlemen of the jury, we will take n recess
until tomorrow morning at 10 :00 o'clock.
page -190 } Note: Court met pursuant to adjoumment at
.
10 :00 o'clock A. M., December 11th, 1946. Same
parties present as heretofore noted.
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Direect Examination of Melvin vVood resumed

By Mr. Abbot:
Q. Yesterday you testified you had gone out to the scene
-0f the accident with Mr. Fields and seen what was there. ·
A. Yes, sir.
Q. Do you recall the condition of the curb of Fort A venue
at the point -0f this accident f
A. It is not a curve where the accident happened
Q. I mean the curb of the street.
A. It is a round curb, I believe, wasn't it 7
Q. Do you know t
A. I am almost positive. It is not a straight curb, it. is a
round curb.
Q. And how high is that above the street?
A. I would say three or four inches, maybe four -Or five
inches.
Q. Do you know the purpose of having a rounded curb 'i
A. \Yhat you mean by the purpose 7
Q. "Thy it is made that way.
A. I know the curb there is to lead the water down to the
sewers.
page 191 }- Q. I am talking about tlie thing that sticks up,
why it is roundP,d instead of being squared off.
A. It is to keep you from cutting your tires, I reckon.
Q. Now, Mr. ,vood, it is my recollection that you testified
that Mr. Burks made a statement to you in the cab.
·
A. Yes, sir, coming down Fort A venue.
Q. Coming down Fort Avenue?
A. Yes, sir.
Q. From the scene of the accident?
A. Yes, sir.
Q. As you were taking him to the hospital?
A. Yes, sir.
.
Q. :And you have testified to that statement!
A. Yes, sir.
Q. ·when you got to the hospital what did you do 1
A. We pulled up in the ambulanc~ drive to the emergency
room and Leroy got ont and walked m and I got out and went
in with him.
Q. You were there how long f
A. I imagine we were there ten or fifteen minutes.
Q. Then what happened t
A. Then I brought Leroy back to the Southern Station.
Q. Did he get out and walk without assistance t
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'

A. Yes, sir.
.
Q. What was the condition of his mind 1

A. "\Vell, I didn't see anything unusual. He
talked like he always· talked t!) me .
. Q. Did he talk normally 1
A. Yes, sir.
·
Q. Had he done that from the time you got out there1
A. "\Ve. talked going to the hospital and back to the station.
Every wo.rd that was said I couldn't recall but I didn't noticeanything unusual.
·
Q. Did he say anything about his injuries 1
A. Ko., sir. He was supposed to be to work at 11 :00 and
it was late and we had to hurry to get him to work.
Q. Did he want to go to ihe hospital 7
A. He said he didn't think it necessary, he had scratched
his knee a little bit and bumped his head up here and Mr.
Fields said to carrv him and I carried him on and left Mr.
Fields out there. ·
Q. Speak louder.
A. Carried him to the hospital and left Mr. Fields out to
the scene of the accident. Then I brought .him back to work
and then I went back to where the accident was and got my
cousin.
.
Q. When was the next time that you say Leroy Burks 1
A. I hadn't seen Mr. Burks for sometime after the accident. I haven't talked to him I don't think at all since the
accident.
Q. You haven't seen him or talked to him since the accidentf
page 193 ~ A. I liave seen him but haven't seen him to
talk to him since tl1e accident.
page 192

~

CROSS EXAlIINATION.
By ~Ir. Spencer :
Q. Your name is :l\Iclvin ·wood r
A. Yes, sir.
.
Q. Isn't there another Wood with this company, another
man with the company by the name of "\Voocl who is some
official of the company Y
A. Yes, sir, my brother, George ·wood.
Q. He is your brother 1
A. Yes, sir.
Q. Did you say you were related to Boots Fields f
A. No, sir, I am not related to Boots Fields.
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Q. Not even by marriage t
A. No, sir.
Q. You went out with Boots 1
A. Yes, sir, he was the manager at night.
Q. ,vhy did you go?
A. I was off and I wanted to ride out there with him.
Q. How many other Southern cabs or Yellow cabs came
to the scene 7
A. I don't remember any. I wasn't out there so very Jong.
Q. This wasn't a cab you al1 came in¥
A. No, sir, a private car.
page 194 ~ {~. \Vbat did you drive him to the hospital in 7
A. In the private car that I carried Mr. l!,ields
out there in. In fact, I don't think there was a cab vacant
on the lot for Mr. Fields to use that night.
Q. You say lie talked ancl acted just about normal t
A. Ycs, sir., I didn't notice anything unusual at all.
Q. I thought you said yesterday you didn't ha rd]y know
him, just knew him when you saw him.
A. I have hauled him in a cab once or twice.
Q. How then do you know what is normal with him?
~<\.. "\Yell, times I have talked to him before if anything was
wrong I <lidn 't know it, he talked the same to me all the time.
I mean I <lidn 't notice anrthing unusual.
Q. You have hauled him in a cab?
A.. I have carried him home, yes, sir.
Q. ·what was the statement he made to vou 7
A. At the time of the accident he said lie hoped :Mr. Boots
don't fire that boy; that he did everything he could to avoid
the accident.
Q. To avoid itf
A. Yes, sir.
Q. He didn't say anything about how he got himself into
that fix where he needed to avoid.it?
A. No, sir, he didn't say anything about that at al1.

page 195 ~

RE-DIRJ!JCT EXAMINATION.

Bv i\Ir. Abbot:
•Q. You say he clidn 't say anything about the fix he hacl
gotten in to avoid the accident?
A. He said the car blincll'cl Palmateer and instend of hitting theBy Mr. Spencer: (interpoi;;ing) Your Honor, the man has

l
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answered the question and now Mr. Abbot takes him and he
starts off on another story.
By the Court: That is something that hasn't been touched
upon.
By Mr. Abbot: I didn't touch upon that in the beginning
because I understood your Honor bad ruled against it but
Mr. Spencer asked that question.
·
By the Court: Go ahead and ask him about it.
Bv Mr. Abbot:
·Q. Go ahead and tell just what he did say about it.
By :Mr. Spencer: Of course, your Honor, we note an exception.
By the Court: You asked him what he said now let him
say what l1e said. You asked him.
By Mr. Spencer: ,ve are excepting to it.
By the Court: He is entitled to tell.
page 196 } By Mr. Spencer: He just said that be didn't
say anything.
By the Court: Let him go on and ask him about that.
By Mr. Abbot:
Q. Go ahead and state about his version of the occurrence.
A. Well, as I remember, he said a car was parked on the
opposite side of the street as l1e was coming to town and
another car was coming and blinded the boy and he said he
guessed that is tl1e reason he hit the car.
Q. He guessed 'I
A. Couldn't be no otl1er way, I don't imagine. Now, if
they are the exact words he said I don't kno,v but he did say
something similar to that.
Q. You mean to say he turned into the other car because
he was blinded t

By :Mr, Spencer: Your Honor, please, I object to that.
By the Court: I sustain the objection. Don't lead the witness.

BY Mr. Abbot:

.

Q. ·what I want you to teU these gentlemen is
page 19i } the reason l\Ir. Burks gave for Palmateer hitting
•

that car.
A. ,vell, if he hadn't hit the parked car he would have had
to hit the car approaching him so he bit the parked car. I
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would hit something parked too, I imagine, before I would
~n approaching car.
Q. Is that what Leroy Burks said f
A. ,vhether he said those exact words I don't know but
I think he did.
Q. Is thut the effect of what he said?
RE-CROSS EXAl\fL~ATION.
By l\Ir. Spencer:

Q. Now, Mr. Wood, I am going to take down, if you will
let me, exactly what you claim he said.. As I understand,
this was on Fort Avenue on the way to the hospitaU
A. Yes, sir.
Q. How far down Fort Avenue?
A. I don't know, I imagine down about the stadium or
somewhere like that-I don't know how far.
Q. Would that be six or eight blocks from the accident?
A. Yes, sir.
Q. He said he hoped Boots wouldn't fire Palmateer, is that
right7
A. Yes, sir.
Q. That he did all he could?
A. He might have said he couldn't help it. I
page 1!)8 ~ don't know the exact words.
Q. You are undertaking to tell us what he said
and vou will have to tell us.
A.· I don't remember the exact words he said.
Q. You lmve said heretofore what he said.
A. I said he said something to that effect.
Q. You said he did everything he could to avoid it?
A. Yes, sir, but whetl\nr those were his exact words or not
1 wouldn't say.
Q. That was the purport, the general nature of his remarks i
A. Yes, sir.
Q. Hoped he wouldn't fire Palmateer; he did everything to
avoid it he could. Now, in reply to my question I asked you
dicl he tell you anything about what Palmateer did to get
himself into a place where he did everything be could to get
out and you replied "no".
A. I don't think that he did.
Q. Then, as a part of that conversation, you say he said
they were meeting a car, there was a car parked on the other
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side of the street, and was a car coming toward tliem.
A. Car approaching them.
Q. And he guessed that the lights blinded him 1
A. Yes, sir.
·
Q. Is that as near as you can come to what he
page 199 ~ said 1
.
A. Honestly, that is what was said, I do believe, now.
Q. Did you ever talk to Palmateer1
A. I talked with him that night but can't remember what
he said~
Q. Did you talk to Palmateer before you talked to this
man?
··
A. Except when we got to the accident Mr. Burks and
Palmateer were sitting in the cab.
Q. You all went out to investigate the accident!
A. Yes, sir.
.
Q. Wouldn't you first ask your own driver how it happened1
A. I was just along with Mr. Fields. He was doing most
of the talking. I believe I was talking to Leroy and he was
talking to Palmateer.
Q. Did you or not have Palmateer's version of it at the
time you took this man to the hospital 7
A. No, sir. I wasn't out there very Jong. Leroy had to·
go to work and I was going to try to get him there as soon
as I could.
Q. Said they were meeting a car, and this is the best of
your recollection, and he guessed the lights blinded him 1 ·
A. I think so, yes, sir.
Q. Did Boots Fields fire Palmateer'/
A. To my knowing I '1on 't recollect that.
page 200 ~ Q. He doesn't work there any more, does he 'l
A. I haven't seen Palmateer for sometime.
Q. Hasn't worked there since the day after the accident?
A. I haven't worked there for a long time myself.
The witness stands aside.
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R. W. FIELDS,
lmving been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By M:r. Kizer:
Q. You are If:· W. Fields, sometimes known as Boots Fields?
A. That is right.
·
Q. Where are you employed, 1ir. Fielcls1
A. Southern Cab.
·
Q. Were you employed by Southern Cub as of December
4th, last yea.r 1
A. Yes, sir.
Q. In what capacityj
A. I was nig11t overseer at the time.
Q. Did you go to the scene of an accident out on Fort Ave.
nue involving one of the Southern cabs operated by a man
named Palmateer and a car belonging to Judge Barksdale?
A. Yes, sir.
q. How did you happen to find out about the
}Jage 201 ~ accident?
·
·
A. On this night I got a call about the accident
along about ten minutes after eleven. '\¥ell, I proceeded to
go out there in the car with Mr. Wood and Lenwood Tucker.
"When I got out there this cab· was setting behind Judge
Barksdale's car. Palmateer and Mr. Burks were sitting in
the cab. I got out of the car and asked Palmateer ,vhat was
the trouble and he said another car parked on this side of
the street and a car coming down went to go around him imcl
the lights blinded him and he run into the back of this car. I
asked l\Ir. Burks was he hurt or Palmateer either one and
Burks said he had a place right up on his bead but he was
all right and he would go on to work, so I insisted on him
going to the hospital. I got Mr. ·wood to take him over to
the hospital.
·
Q. Did ·you know Mr. Burks before 1
.
A. 011, I had seen him. I was acquainted with him over at
the station.
Q. How long· had you known Mr. Burks before this occasion 'I
A. ·well, I wouldn't like to say.
Q. I mean approximately.
A. Probably two, tln·ee or four months I hnd seen him
around, no more than go up sometimes an.d ask him about
trains or something like that.
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Q. Now, wliat was his condition wl1en you got out there with
reference to any injuries?
page 202 } A. Well, I didn't see anytl1ing more than tt1is
little place up on his forehead where 110 said he
hit against the windshield and the impact lmrt his head.
Q. And you had known him for several months prior to
thaU
A. Yes, sir.
Q. "\'vas he normal or not?
A. He was just like he always had been. I didn't see anything unusual but it is the company's rule in on accident if
there are any places or anything on anybody to take them
to the l1ospital so I insisted on him going:
Q. I believe you said Palmateer and Mr. Burks were in
the cab when you got there.
A. Yes, sir. It was powerful cold.
Q. Did you get in the cab?
·
A. No, sir, I opened the door .
. Q. Which door did you go to 7
A. On the driver's side.
Q. Did Mr. Burks undertake to give you any version of
this accident?
A. No more than he said. the boy did all he could do, he
couldn't avoid it, either hit the cm• moving or this one. He
verified the statements that Palmateer gave.
Q. Did he undertake to tell you whose fault the occident
wasY
A. No, sir.
page. 203 } Q. Did Mr. Burks say nnything to you about
whose fault this accident was?
A. No, sir. See, when I asked the boy couldn't he see a
big thing as an automobile I thought he had come down and
just piled into the back of the car, and that i!:1 when he told
me about this car parked over here and another car A'Oing
around him and the lights blinding him. I thought when I
d1·ove up the car had run into the back of another one and I
wanted to know what it was all about.
Q. Mr. Burks heard him make that statement 1
A. Yes, sir, he was present and several others.
Q. Did Mr. Burks make any statement or remark about
fhe statement he heard Palmateer make there to you?
By 1\Ir. Spencer: What is that l
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By :Mr. Kizor:
Q. Did l\fr. Burks comment or make nny remarks about
the statement ho had hoard Palmateer mnke to you?
A. No more thnn lilrn Pnlmnteor ho said this boy had done
.nll he could do; that he couldn't avoid it.
Q. You say you sent him to the hospital 7
A. Yes, sir.
Q. Did Mr. Burks requost to be taken to the hospital t
A. No, sir, he said he would go on to work.
Q. Said be would go on to work 1
A. Yes, sir.
page 204 }
Q. How did you send Mr. Burks to the hospital?
A. In a car with Mr. ,vood. You see, I didn't take a cab
out with me, just went in tho car with Mr. ·woods.
Q. How did l\fr. Burks got from the cab in which you found
him sitting over to the car that Mr. Wood was driving?
A. He walked over.
Q. Did he need any assistance?
A. No, sh•.
Q. Did you see Mr. Burks again thnt nighU
A. I don't tl1ink so, no, sir.
.
Q. When is tho next timo you saw him 7
A. Well, I don't know, maybe several nights after that or
I might have seen him the next night aftor that, I don't recall. In going in the station lots of times I would go in and
ask him whether a train was Jato or on time. We line up for
the trains.
Q. Your duties frequently take you to the Sou thorn Sta.
tion1
A. Yes, siri I had to work each and every train, that is
the rules, go over and line up for the trains, put cabs in
there.
Q. You were out there at tho station when pnssengor trains
came in, is that correct?
A. Yes, sir.
.
Q. Did you generally soe Mr. Burks out thoro 7
A. I would see him on his shift if ho worked,
page 205 } yes,. sir.
Q. What appeared to be his condition the times ,
you saw him after the accident 1
A. Well, he looked all right to mo. I never did question
him no way at all or nothing· like that but just in secmg him
he looked like he always looked to me.

•
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Q. Did he ever make any complaint to you about feeling
bad or having headaches 1
, A. No, sir, I never even asked him. I figured he went to
the hospital and they released him over there and I didn't
figure anything was wrong with him. ·He never did say anything to me about it .
.Q. Did you, in seeing him out at the station after this accident almost nightly, ever see any indication that he was
in any way suffering as a result of this accident¥
A. No, sir, I didn't.

•

CROSS EXAMINATION.
By l\Ir. Spencer:
Q. The point ·of this accident. is about a block or little over
a block past where :Memorial and Fort Avenues converge?
A. It is the 3800 block.
Q. I say this is in the middle of the block 'I
A. Just about the middle. Fort Avenue and l\Iemorial
come in at a point and this was just down below that.
Q. How far from the intersection of Memorial and Fort
would you say was the point of accident 'l
page 206 ~ A. I would say approximately a couple of
houses down there. The cab and the Judge's car
were on this side headed north.
Q. Isn't it about a city block down there 'l
A. No, sir, I don't think it is a block. It couldn't·be over
a half a block. It is the 3800 block.
Q. Level street?
A. Just a little upgrade coming this way.
Q. But you can see a car coming on toward you for a considerable distance f
A. Y:es, sir, you could see cars coming.
Q. You could s~e a car coming from Memorial A venue
where it stops-that is an arterial stop, isn't it 'l
A. Yes, sir, Memorial coming into Fort is a stop street.
Q. You can see 1ights coming out of there at night 1
A. Yes, sir.
Q. Did you in fact fire this man, Palmateer 1
A. No, sir, I don't have that authority. That is not my
job. .
Q. Has he worked there since that dayf
A. No, sir.
·
Q. You say these people were still in tlie cab!
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A. Yes, sir, :Mr. Burks and Palmateer.
Q. You got the call about ten minutes after 11 :00?
A. Something like that.
Q. Who called?
page 207 ~ A. I don't know, called over the switchboard,
but I heard later that this Hendricks boy called
but I couldn't swear to that. The call came over the switchboard.
Q. And they were still sitting in the cab when you got
. there?
A. That is rig·ht. It was very cold.
Q. You say you went to the d1·iver 's side?
A. Yes, sir, he was sitting on the off side and the driver
was stiJI sitting in the place where he drives it.
Q. ,vbich door did l\Ir. Burks get out of 7
A. I don't know. He might have come out of either one,
. I just don't remember, but I know I opened this one on the
driver's side to talk to tl1ese boys.
Q. Didn't you have to take him out that side?
A. No, sir, didn't take nobody out.
Q. en, didn't he get out that side f
A. I don't know. I know he got out of the cab by himself.
Q. ·what was the condition of this cab 1
A. Well, it was tore up·right smart in the front end wl1erc
it went into the back end of the Judge's car.
Q. As a matter of fact, the radiator was just about up
against the windshield, wasn't it?
A. No, it wasn't quite that bad but the grill and all was
smashed in.
page 208 ~ Q. How about tlie motor, wasn't the motor
knocked up against the cowling!
A. No, sir, I don't think so.
Q. You went out and investigated f
A. Yes, sir, but the motor wasn't knocked up in there. The
radiator part and grill was bent back up in there. If the
-motor had been knocked up in there they couldn't sit up in
the front.
.
Q. I di<ln 't say up in· the seat but up ag;ainst the cowl.
A, The motor wasn't knocked aloose. The grill and radiator and all was smashed back in there where it went up into
the back of the other car.

,v

The witness stands aside.
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DR. J. W. HOUCK,
having been first duly sworn, testifies ns follows:
DIRECT EXA~HNATION.
By Mr. Abbot:
Q. Dr. Houck, I believe yon are n practicing surgeon here 'l
A. Yes, sir.
Q. Where were you educated f
A. I took my medical training at University of Virginia,
graduated 1931.
page 209 } Q. ·As whatt
A. As a M. D.
Q. What did you do then?
A. I spent five years in post graduate training at University of Virginia Hospital.
Q. What kind of trainingf
A. Well, hospital, active hospital training as resident sur- _
geon.
Q. Did you get any further degree for that work?
A. During one of the years I got an M. S. degree in Surgical Pathology.
Q. After yon left the University of Virginia where did
you go1
A. Came to Lynchburg and practiced during part of '36
and part of '37 with Dr. Don Preston Peters.
Q. And who was bet
A. He was a surgeon in Lynchburg.
Q. After you left Dr. Peters what did you do?
A. Well, I went to Tazewell County, Virginia, where I was
in charge of the surgery in a.hundred bed hospital.
Q. ,vhat hospital was thaU
A. Clinch Valley Clinic Hospital.
Q. Then what did you do after 19411
A. I returned to Lynchburg in 1941 for the practice of
surgery.
Q. You practice by yourself here Y
page 210 } A. The first part of the time, and then I was
associated with Dr. Barksdale until I went in the
service.
Q. When did you go in the service Y
A. In November, '42.
Q. And how long did you stay in 7
A. Until January, '46. .
Q. ,vhat did you do while you were in the service?
A. I was on the surgical services of the navy medical hos-
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pitals and the latter two years I was chief of surgery in a
J1avy base hospital.
Q. 'Where was that navy base hospital 7
A. It was in the Pacific area.
Q. In this country or abroad f
A. No, sir, overseas.
Q. After you left the service what did you do?
A. I returned to Lynchburg to practice.
Q. And what are you doing now¥
A. Still praeticing.
Q. Practicing surgery bere in LynchburgT
A. Yes, sir.
Q. During your experience at the University of Virginia
did you have occasion to work with head injuries Y
·
A. Yes, sir, we treated all of the head injuries on the surgical service.
Q. Were many bend injuries under your observation during that time?
·
page 211 ~ A. Yes, sir.
Q. The ho.spital there is a pretty big one, isn't
itf
A. Yes, sir.
Q. During your practice in Lynchburg with Dr. Peters
did you do any head injury workt
A. Yes, sir.
Q. Now, this Clinch Valley Hospital, Dr. Houck, who were
the people that were brought there f
A. A large number of them were men who were injured in
mines-rather high accident rate in that area.
Q. What were tl1ose injuries generally!
A. They were general injuries anywhere about the body
~nd rather extensive.
Q. How about head injuries 1
A. Frequently.
Q. You saw frequent head injuries while you were thereY
A. That is right.
Q. Now, while you were in the service did you have occasion to do any work with head injuries?
A. Yes, sir.
Q. What!
A. Well, we received the men who were injured in the naval
service, either in combat or the usual accidents that occur.
Q. "\Vere those accidents and injuries to the head?
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A. They might be anywhere, head or body.
page 212 }

Q. During that time you had under your observation a number of head injuries 'l

A. Yes, sir.
Q. Dr. Houck, have you made any study of head injuries r
A. Well, I tried to make a study of whatever I was dealing
with.
Q. You read the current publications and authorities about
iU
A. Yes, sir.
Q. Do you know Mr. Leroy Burks?
A. Yes, sir.
Q. First let-me ask you this: You have been employed by
the defendant as its expert in this case, have you not f
A. Yes, sir.
Q. You say you know Mr. Burks?
A. I first saw Mrs. Burks in November, I think the 11th.
if I remember correctly. It was ~ovember 11th, 1946, I first
saw Mr. Burks at the request of the defendant to examine
Mr; Burks.
Q. And he was sent there by Mr. Spencer for examination 'l
A. Yes, sir.
Q. At our requestt
A. Yes, sir.
Q." Did you examine Mr. Burks f
A. Yes, sir.
Q. Thoroughly!
page 213 ~ A. I believe so.
Q. Did you find any evidence of head injury
at the time of your examination!
· A. No, sir, there was nothing on examination at that time
to indicate that he had a head injury and there were no findings at the time to show anything that might remain from
a head injury.
Q. Did you take a history from him about this accident!
A. Yes, sir.
Q. Do you recall what l1istory he gave you t
A. Yes, sir.
Q. Will you repeat it, please, Dr. Houck f
A. May I refer to my report Y
Q. You may refer to notes that you made.
A. Mr. Leroy Burks was examined by me on November
7th.
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By the Court: Don't read the report. You just refer to
it for the purpose of refresl1ing your memory.

.A. :Mr. Burks stated to me on November 7th it was that lie
was in an automobile accident on December 4th, 1945, at
which time Mr. Burks said his head hit the windshield and
his leg struck the dashboard of the car. He stated that he
was unconscious for a short period of time, possibly ten minutes, and upon regaining consciousness was omewhat db1;zy,
nauseated, and vomited. He was taken to Lynchburg Hospital where he was examined by the house doctor
page 214 } and an abrasion on the left leg was treated with
an antiseptic.
By Mr. Spencer:
Q. Did he tell you tJmt 1
.A. Yes.
Q. You a re not ref erring to the hospital records! are you 7
A. No, sir. He said that the hospital resident doctor did
not hold him there but instructed him that lie could return
to work. He wo1·kecl the same night and continued to work
thereafter. However, he stated that there was a lump on
the right forehead ancl n small lump on the upper scalp and
a bruise at the end of the amputation stump to the rigl1t leg
and that the stump of the right leg was cracked open. He
also stated that he had a headache developed following the
accident and it persisted for three or four months. He stated
that he at that time was also nervous and vomited rather
frequently for six to eight weeks. He said that any little
noise at that time made him jump and that some nights he
did not go to work because of nausea and vomiting. :\fr.
Burks said that an X-ray was taken of his skull two or three
weeks after the accident and was found negative. He also
said that he-now, this is on November 7th-he snid that he
now gets along very well and his only complaints at present
are occasional headaches and a crusty area on the end of his
amputation stump which has not healed. He said
page 215 ~ that he thought the slight headaches lie was having at that time were probably due to nervousness. :\[y cxaminationBv Mr. Abbot: (interposing)
·Q. That was the history?
A. Tlmt was the history he gave.
Q. In the light of your examination of l\lr. Burks, and as-
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suming as true the facts which he gave yon and w:Pich you
l1ave just read or just stated to the jury, what, in your opinion, will be tbe result of the blow to Mr. Burks' head, and by
that I want what you think is probable!
A. I don't think that Mr. Burks should expect any future
complications from it.
Q. Is that your opinion T
A. That is my opinion.
Q. Now, with respect to this leg, you examined that?
A. I saw it .here yesterday and saw it the day I examined
him.
·
Q. What, in your opinion, is the future of that?
A. ·wen, Mr. Burks has a small ulcerated area on his old
scar. It is my belief that if that scar is.removed, that portion
of it where the ulceration is, that the leg will then be cured.
Q. Is that the view held by Mr. Burks' expert as testified
to on the witness stand yesterday?
By Mr. Spencer: The jury heard Dr. Pugh's testimony
yesterday.
page 216 } By tl1e Court: Don't answer that question.
By Mr. Abbot:
Q. Now, Dr. Houck, there has been a great deal of testimony
here about whether Mr. Burks was unconscious after this
thing. Your opinion that you just stated was predicated on
his having been knocked unconscious, is it not?
A. Largely so.
Q. I mean that is one of the facts that you took into consideration when you gave your opinion 7
A. Yes, sir.
Q. Would your opinion be varied if he had not been
knocked unconscious?
A. The. medical definition of concussion states that an individual who has cerebral concussion has been unconscious
for a period of time. I tbink that covers that part of it.
Q. And your answer that he will probably have no future
results from that--

By Mr. Spencer: (interposing) I objeC't to that. I don't
think the doctor said he will probably not. I don't think that
was his testimonv at all.
By the Court:· Let the witness testify as to what he said.
•Tust tell the jury.
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page 217}

By .i\[r. Spencer: But the doctorBy the Court: (interposing) Don't interrupt,
let the witness testify.

.By Mr. Abbot:
Q. Give your opinion about the probability of future results to him on account of that head injury.
A. Assuming that he was unconscious for a short period,
.and accepting the facts which were stated in his history, any
future complications would not be probab]e and would be
-0nly remotely possible.
Q. Could you state that a little differently as to what the
probabilities ·are 7
A. The probabilities., sir, are that he will have no complications from a head injury.
CROSS EX.AMINATIIN.
By l\fr. Spencer:
Q. Dr. Houck, I bad a copy of your report therP- Is that
tbe identical one or copy of the one you sent me f
A. Yes, sir.
Q. Doctor, I believe you actually saw tlie man on November 7th?
A. Tlmt is right.
Q. And your letter was written on the lltlJ 7
A. Yes, sir.
page 218 } Q. And it was addressed to l\ir. Abbot with a
copy sent to me?
A. Yes, sir.
Q. This man voluntarily submitted to the examination on
November 7th!
A. Yes, sir.
·
Q. Did you have any history given you prior to the one
that he gave you, auy account of the circwnstances before he
gave you his account T
A. I had heard some small detuils relative to his accident
but not a history of bis accident except what I got from your
letters which had been sent to you by Dr. Arnold and by Dr.
Pugh.
Q. Was that all you had f
A. That was roughly all I knew of his history.
Q. Weren't you told by the defendant or bis counsel that
this was just a faked up proposition 1
A. No, sir.
I

14-2

Supreme Court of Appeals of Virginia

Dr. J. W. Houck.

au,Q. And you would probably. find no injury to this man at
A. No, sir. I was asked to examine the man and state my
findings. That is all I was asked.
Q. Now, those letters written by Dr. Arnold and Dr. Pugh
were written back in April or May, weren't they'l
A. Yes, sir, I suppose so.
Q. And i'elated to the situation as it tl1en existed!
· A. I don't think I would care to discuss thosepage 219 } letters unless· they were here for me to refer to
them.
Q. I can't give you the copies but I can give you the originals.
A. The copies were in someone else's hands, not mine~
Q. Dr. Arnold's is dated April 8th and Dr. Pugh's dated
May 14th.
A. These are the same letters that I read.
Q. They are, so far as their general content, entirely in
keeping with their testimony here, are they noU
· A. I can't pass on it definitely, except they went into moredetail
Q. You lmve been here throughout the trial 'l
A. Yes, sir.
Q. And you heard all the witnesses testify!
A. That is correct.
·
Q. Do you mean by that yon would rather look further at
those letters t
A. If you wish me to pass in detail on those letters.
By Mr. Abbot: I object to that testimony. It is entirely
irrelevant to the issue here.
By Mr. Spencer: I think it is entirely 1·elevant as to any
information the doctor bad prior to his examination in his
previous possess10n and the only way I can find
page 220 } out is by asking Mm about it.
By the Court: I think it is proper to examine
as to the basis or sources of his opinion., what information he
had upon which his opinion is based.
·
By Mr. Abbot: Your Honor, he stated that his opinion was
based on his examination and the historv given.
By the Court: Let him state to the co11rt and jury whnf'
it was. He is entitled to state all of it. He stated some of
the sources, now let him state it all. The question is to tb<'
sources of bis information with respect to tllis injurv aml he
can tell what he knows about it.
· ·

_'\._
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By Mr. Spencer:
Q. Please state to the court and jury all the cletnils of information you hacl about this man's injury prior to your examination of him.
A.. I had access to the letters which you had received from
Dr. Pugh and Dr. Arnold which you just exhibited. I also
had been told that this mnn had been in an accident and that
there was a possibility that he had been unconscious but that
was not definitely determined; but I had no knowledge of
his actions or any of the f nets or the substance of the history
g·iven to me by bim. I had no access to that at
page 221 ~ all.
Q. Did you have access to the findings of a socalled Dr. Holden who treated him that night 7
A.. Yes, sir.
Q. That was among the t]1ings on which you based your
opinion, wnsn 't it?
A.. No, sir.
Q. It was not 7
A.. No, sir.
Q. You just ignored Dr. Holden's opinion 1
A.. A.ll the opinions I have so fnr expressed have been entirely based upon }ifr. Burks' statement to me and my ex. amination of Mr. Burks, and I so testified previously in my
testimony, I believe.
Q. Now, in your opinion clid you not state prior to the testimony here in court us follows: "This man shows no evidence of disabilitv which can be related to this accident of
December 4th, 1945. No. l 7"
A.. Yes, sir.
·
Q. Is that what you state here to the court and jury, that
be has no evidence of disahilitv which can be related to his
·
accident!
A.. I don't believe it would be proper to discuss No. 1 without discussion No. 2 and 3, sir, all of which are related to
one another.
·
Q. I am going to ask you about all of them.
page 222 ~. A.. I wouldn't care to answer that question
without answl'ring with regard to all three.
Q. You can rest assured, Doctor, that you have n right to
discuss them all and I am p.-oing to ask you about them all
singly. Now, which 011e would you rather do first?
A.. "\Veil, what I meant in what I said was this, that to answer No. 1 without referring to No. 2 and No 3 would not be
proper.
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Q. I see wl1at you want to do. First I will ask you if this
was in the summation of your report and with all those
sources of infol'mation, together with the doctors' letters, as
follows: "1. This man shows no evidence of disability
which can be related to his accident of December 4, 1945.
2. From the history given by Mr. Burks it is possible that
he sustained some minor head injuries. There is no evidence
from the history given by him or from the physical examination to indicate that any future complications would be expected. 3. The small scaby area on the end of the amputated
stump right leg does not appear to be causing any significant
symptoms ~r disability." Is that what you said?
A. Yes, sir.
Q. Now, is thnt what you have testified to before this juryT
A. I believe so, yes, sir..
Q. Didn't I understand you to say to the jury
page 223 } that he had an ulcer there, a recurring ulcer, which
would have to be taken off 1
A. I didn't say it had to be taken off, no, sir.
Q. Didn't you say it ought to be taken off 'I
A. I think it would be advisable.
Q. Do yon think he ought to go through life on a stump
sensitive when it could be cured Y
A. That is the reason I said he lmd no significant disability
with reference to the stump because he has a small area there
which can be easily revised ancl corrected.
Q. You didn't sny in your report it ought to be or should
he revised or corrected, did you T
A. No, sir.
Q. Why didn't you?
A. There was no reason for doing it.
Q. Didn't he tell you it had been breaking out ever since
sometime early in the year 7
A. Yes, sir.
.
Q. Didn't Dr. Pugh's letter state in l\fav it was recurring?
A. Dr. Pugh's letter of May is not avaiiablc at the moment.
Q. I will hand it to you.
A. I understand Dr. Pugh says that he last snw this stump
before entering the service in April, 1942, which was about
three or four months after the amputation was
page 224 } performed and his letter states. Q. The amputation was in 0<'tober, 1941.
A. Well, it was longer than that then, about six months.
Q. Some difference between six months :md two or three
months.
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A. A little bit..
Q. All right, proceed. \Vhat else does he savf
A. You want me to read it?
·
Q. No use reading hnlf of it
A. This letter is dafod l\fay 14, 1946, to Mr. Spencer. with
·respect to Leroy Burks. "'Mr. Leroy Burks was in an automobile accident December 5, 1945, and received a broken right
.artificial -limb; bruised end of stump, causing some bleeding.
He had to get a new limb which has never been entirely satisfactory. He can't wear it all the time and it causes pain
.at the end of the stump which remains irritated and at present is red, irritated and has scab over unhealed area. I
<:Ion 't believe this leg is entirely satisfactory and causes constant irritation. When I last saw this stump before entering
service in April, 1942, it was in good condition."
Q. Doesn't tliat back up the man's statement f That was in
May, some six months after tlie accident, and it had a scab
on it then and it still had a scab on it when you saw it November 7th.
A. It had a scab.
page 225 } Q. You referred to it, as I read this, '' as not
being related to the accident".
A. I didn't say that., no, f;ir.
Q. What do these words mean: "This man shows no evi- ·
dence of disabilitv which can be related to the accident''!
A. Mr. Bm·ks ·had a scnb on the end of his stump which
could have been due to the accident or which. could not have
been due to the accident.
·
Q. But he told you it had recurred from time to time.
A. He told me it hnd broken out sometime after the accident.
"
Q. Doctor, didn't I invite you to go up and talk to Dr. Pugh
at whatever length you wanted about whatever be knew about
this man!
A. I requested recently to re-examine Mr. Burks but was
not granted permission bv you.
.
Q. After this report wiiich you madC'?
A. Yes, sir.
Q. But before this I invited you to go to Dr. Pugh and
discuss it with him, did I not?
A. You said you thonght it would bl' a good iden to talk to
him about it, which I did.
Q. You did7
A. I did talk to him.
Q. Was it prior to your examination and did l1e tell you
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that the man was continuing to come down there
page 226 } and that these were ulcers t
A. He clid not say that, sir.
Q. Do you gainsay the fact that they are ulcers i
A. They are small ulcers.
Q. You didn't refer to them as ulcer~ in your report, did
you?
.
A. It was a scab over that area at that time. The scab
naturally had a raw spot beneath it and you take that for
granted.
·
·
Q. Is that what you mean by an ulcer?
A. Any place that doesn't have skin over it is an ulcer.
Q. I. was under the impression this came from an infection
inside.
A. No, sir.
Q. And you had before you likewise a letter of Dr. Arnold's,
did you notY
A. Yes, sir.
Q. D.o you regard concussion of tl1e brain as a slight matter
or a serious matter?
A. Concussion of the brain is considered by all medical
men to be the least severe of all types of head injury.
Q. The least severe?
A. Correct.
Q. I understood Dr. Arnold to say that any concussion
was a serious matter. You disagree with him totally on
thaU
page 227°} A. Yes, sir. There are .all degrees of concussion. There may be a very mild and sli~ht concussion and then there may be a more severe concussion, hut,
in spite of that, concussion is the least severe of any type of
head injury. There ni·e a number of other types of head injury that I could name for you that are severe.
Q. We will see now. Concussion of the brain which may
or may not have been accompanied by coma, according to Dr.
Arnold, is that a correct statement'l
A. Yes, sir.
Q. Do you recognize as an authority in that field Professor
"\Velchsler, referred to he1·e in Dr. Arnold's testimony yesterday, who is noted here to be Clinical Professor of Neurology,
Columbia University, Neurologist, the :Mount Sinai Hospital,
and so forth Y
A. Dr. Welchsler is a well known neurologist.
Q. In the first place, do you agree with this proposition
stated on Page 5:12 on cerebral concussion of the brain: ''In
the case of simple concussion of t11e brain without frachll"c! or
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compression there is, as a rule, some disturbance of consciousness, ranging from momentary 'seeing sta1·s' or brief
clouding to temporary loss." Is that righU Do you agree
with thaU
·
A. Yes, sir. All unconsciousness is temporary unless the
man is dead.
page 228 } Q. "Neither deep coma nor even mm;ked
stupor is characteristic of simple concussion",
.
do you agree with that f
A. That is not the general opinion held. That is one theorv
perhaps of Dr. echsler.
·
Q. And he adds, "If either is present the injury to the
brain is much graver."
A. The longer the period of unconsciousness, in general,
the more severe the damage is to the head.
Q. '' After the patient has recovered from the immediate
effect of the. concussion, the subsequent symptoms will naturally depend on its extent.'' Do you agree with ~hat proposition?
A. Yes, sir.
Q. '' Headache-often occipital-is the most constant and
distressing complaint mid with it frequently is associated pain
iu the scalp and back of the neck.''
A. That can occur.
Q. What do you mean by '' can occur'' 1
A. It is not the usual thing.
Q. But it may occur1
A. Yes, sir.
Q. But the headache is one of the outstanding symptoms,
is it not., the most frequent recurring symptom 1
A. I suppose you mean by that symptoms that· occur after
a concussion i
Q. Yes, sir.
page 229 } A. Not always does a. patient have headaches
after a concussion bv anv means.
Q. That wasn't the question; "aiways ", I don't expect
there arc any '"always" in medicine.
,
A. I don't know of very many.
Q. But the usual thing is, as I understand this mnn's statement, "Headache, often occipital". ·what is that?
A. Back part of the head.
Q. "Headache, often occipital, is the most constant and·
distressing complaint'', now that is what he said. Do vou
agree with thaU
A. If it occurs, yes, sir.
Q. You have heard ample evidence here that it ,did occur,

,v
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haven't you? You have heard the testimony.of a number of
witnesses that this man had constant headaches for a period
of weeks and months.
A. Yes, sir, I heard that.
Q. That is what he told you f
A. Yes, sir. ·
Q. That is what your opinion was based on, wasn't it?
A. Yes, sir.
·
Q. "The patient may show a certain amount of mental dullness, inability to concentrate, poverty of memory, apathy or
irritability. Dizziness is another very common manifestation." Do you agree with that!
A. Dizzines~ is common right after a person
page 230 ~ comes out from under unconsciousness.
Q. I mean recurring dizziness from time to time
over a period of a good many months.
A. All these symptoms depend upon the severity.
Q. But don't the severitv reflect itself in symptoms?
A. Correct, sir.
·
Q. And the longer the symptoms last the greater the shock
was¥
A. I don-'t use the word "shock".
Q. I am sorry, I didn't tnke medicine, and I sbou]d have
understood better, but I mean by that concuf.lsion.
A. Yes, sir.
Q. In other words, if a man gets a blow on the head and
has headaches for 24 hours and has other symptoms you may
conclude he has a mild concussion, wouldn't vou sav that?
A. If he had been unconscious, yes, sir.
•
•
Q. A man can be unconscious and still wa]k around and
talk and act as though he were conscious, can he not?
A. In that case you will have amnesia, loss of memory.
Q. This man gives a history of loss of memory., does he
noU
A. I don't believe so. He seems to remember all about the
accident and what preceded the accident, which is not characteristic of a man who iE: unconscious.
Q. From what source do you get that, from Jiis testimony
here?
Jlage 231 } A. From hi~ own testimon~r, primari]y, which
lie testified to m court.
Q. As I understood be didn't know an,·thing after seeing
this car come up.
A. He described the position of the car that was struck
after the accident and its location. He described hitting the
windshield with his head and striking his head against tl1e
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dashboard, and then he described getting ont of the left-hand
side of the ca1'--seems to me that that was a pretty clear
memory at that time.
Q. Aren't you going into the field of other evidence f
A. I don't think so.
Q. You also heard another witness testify for the ·defendant that he got a telephone call there had been an accident
.and went out tbere and when lie got there he was still in the
car, didn't yon t
A. I nm not sure that I heard that. I mav have been out
of the room.
•
Q. Assuming tllat a man did testify to that that would be
at least ten or fifteen minutes before he got out of the ear,
wouldn't iU
A. I was basing my statement upon Mr. Burks' statement
and testimom· entirelv.
Q. I don't· want to· get off on these angles too much but
-find it necessary to do it. Yon denv tben that a man can be
unconscious and walk ai·ound and talk as though
page 232 } be was all right 7
A. I wouldn't consider such n man unconscious.
Q. Do you know of a case that happened in Lynchburg in
the last thirty days in whicl1 a man went out to Lynchburg
Hospital, a man named Daniel, and there complained of having been struck across the head, was told there was nothing
the matter with him and to go on home, was brougl1t back
within 24 hours with convulsions and died that night at 6 :00
o'clock, did you I1ear about that1
A. I heard of something of that kind but I am not sure of
his name, of course. As a matter of fact it was discussed
in the stuff meeting and it was shown or rather it was the
opinion tlrnt it was not due to being liit on the head.
Q.
asn 't due to being hit on tl1e head!
A. That was the opinion in the meeting.
Q. Althougl1 he had two knots on the back of l1is head and ,
it was known lie wns hit and when they dicl an autopsy on the
gentleman I saw it too.
A. That is not within my province. I am afraid it is gomething I sbouldn 't consider.
Q. That is related to the fact that this man after baving
been struck across the head and knowing he was struck across
the head walked around, walked to the hospital and was told
was nothing wrong with him and was carrieo. back 24 hours
later in convulsions.
page 233 } A. That is not exactly the history that was
given in the staff meeting in Lynrhburg Hospital.
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The history given there was that the man was out in the
''jungle"~ as they call it, out with some hoboes and somebody
pushed him down, is what they told.
Q. 'Who told you thaU
A. The doctors wl10 were in charge of the case.
Q. The intern probably who sent him away and said was
nothing the matter with him.
A. No, sir, the intern didn't send him away.
Q. Somebody did. Did it come to your attention there that
the man walked around and talked and ate and drank and
slept?
.
A. He w3:s drunk, yes, sir.
Q. They thought he was drunk.
A. They said so.
Q. It is easy to confuse the two, isn't it¥
A. They are not similar and also tl1eir reactions that follow
are not similar.
Q. Do you consider wl1at this doctor here says, "Insomnia,
vomiting, loss of appetite, inability to work, are often manifestations following a cornmssion of the brain"? Do you disagree with that7
A. You mean results or remote results 1
Q. Very soon thereafter.
.
A. Very soon after 1·egaining consc.iousness
page 234} those things may occur.
Q. Aild I take it if they continue the longer the
period they continue the more severe you would diagnose
the injury to be, is that righU
A. Assuming that the man had a concussion our usual way
of considering how severe a concussion is the length of time
of loss of consciousness, but any symptoms that would result afterwards would naturally be of concern and you would
have to say that any symptoms that persisted would indicafo
the man had some trouble from the concussion.
Q. And the longer those symptoms continued tlie greater
!he damage to the brain would be indicated, would it not 1
A. If the symptoms were due to the concussion I think that
the· longer that he hacl the symptoms you would consider it
was more of a concussion, that is true. On the other band,
those symptoms if they subsided and disappeared again your
opinion would be that the man was probably going to be all
right thereafter.
Q. Let me ~k you if yon subscribe to this proposition, page
553, and I will be glad to let you verify this: '' The symptoms
of concussion of the brain may appear immediately following

,
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the injury or set in quly ufter a latent period of many days
or weeks."
A. The symptoms of concussion 1
Q. Yes, sir.
A. The first and immediate symptom is unconpage 235 ~ sciousness which sets in immediately.
Q. Doctor, are you using unconsciousness in
the sense that the person has tQ close his eyes and go to sleep
and be entirely immobi1e and unable to move, talk or do anytbingf
A. You mean complete coma 1
Q. Yes, sir.
A. I personally believe there are varying degrees of unconsciousness. I don't believe a man has to be in deep coma
·
to be unconscious.
Q. Do you think he can walk around and talk?
A. Ycs, sir, and not know what he is doing, of course.
Q. And you liuvc seen a man playing football get injured
and get up and walk around or run signals and carry off
plays according to schedule and still not remember anything
about it?
A. I have never been that close to a quarterback when he
was calling signals. I think it is possible ..
· Q. I am not speaking of the quarterback but the man who
gets the signals from tllc quarterback and carries them off.
A. I think it is proper to say that men have been injured
in football games and continued to play and the fact that
they had sustained a blow to the head was not obvious to
others.
Q. 1Vould you conclude that Jte was unconsciom: if he in
fact didn't r0member what he did at all but was
page 236 ~ up there carrying the balU
A. Such a man we commonlv refer to the fact
he is out of his head.
•
Q. Ucferred to as out of his head?
A. Yes, sir.
Q. ,vhat is the difference between out of his head and unconsciousness?
A. I would say that was partial loss of consciousness.
Q. Do you recognize this further proposition that I just
read to you that symptoms may appear immediately or set
in only after a latent p0riod of many days or weeks, and
"Very often the patient has a hazy recollection of the trauma
and sometimes there is retrograde and complete nmnesia."
Do you think that is a correct statement 1
A. I think that is correct, but it also depends on the de-
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gree of unconsciousness. Memory of events before ancl after
a blow to the head, that memory may return later at times
but not usually so, and that depends on the depth of unconsciousness at the time.
Q. Doesn't the matter there mean to relate very generally
to the makeup of the individual., varying individuals?
A. I have never beard that.
Q. You know some people, although very badly injured, 1·emember everything up to the time of the injury and perhaps
another, with less injury, will remember nothing up to say a
·period of days or weeks before?
A. There are some individual variations. Older
page 23i ~ people will not remember recent events as well.
· Q. I will ask you if that proposition isn't well
recognized by your profession?
A. ,vhat is well recognized t
Q. Is it not well recognized that the period of amnesia resulting from concussion of the brain varies in individuals and
that sometimes a person with a very serious concussion or
brain injury will remember everything up to the time of the
accident and another with less injurv may not remember for
a matter of days or weeks before the 'injury?
,
A. Do you mean by serious how liard the blow was?
Q. Yes, hit him on the head with an axe, if you want to.
A. I think that is a question that will vary with individuals
and with individual doctors.
Q. With individuals or doctors Y
A. I will try to answer your question. I think that the
amount of amnesia-that is what you are referring to nowthe degree of amnesia, and whether memories for the events
around the time of the accident do return, would be variable
depending on different typos of head injury uud how severe
thev were in general.
Q. It is related then to the degree of the severity of the
head injury and not variable according to differpage 2:38 ~ ent individuals, is that vour answer f
A. There will be au individual variation but I
don't believe it can be proved because it is Mr. Spencer or
some other gentleman that your personalityQ. (interposing) Sid
A. I don't believe because just one individual or another
there is individual variation but tl1ere are too manv fnctors
entering in from the standpoint of the blow. You think one
man Iuis a certain constitutional difference from another
man!

· Sou. Passenger lfotor Lines, Inc., v. Leroy Burks

153

Dr. J. W. Houck.
Q. I am not permitted to think .about this, Doctor, you are
the one doing that. You are an expert and can express an
opinion and I can't.
A. There will be an individual variation iu different he.ad
injuries as to the degree of amnesi~ that is correct, but to
try to say .Jolm Smith's memory will come hack quicker than
.Bill Jones, because he is Bill ~Tones or J olm Smith, there
is no way of saying that.
.
,
Q. I didn't mean that at all and didn't try to insinuate
.any such thing but some people· have stronger and hardier
constitutions than others.
A. Yes., sir.
Q. Some people hnve better eyes than othe1·s.
A. Yes~ sir.
Q. Some people hm•e a stronger stomach and can· stand
more punishment f
A. Yes, sir, but on the other hand they may
pag·e 239 } have had previous accident or may have had
some constitutional disease that might enter into
such things. Just to say individuals will vary because they
are individuals I don't believe that that would be a way· to
put it.
Q. Don't some people have stronger stomachs than others
-or are less susceptible to stomach trouble for no reason Y
A. Lots of factors enter into stomach trouble.
Q. Doctor, I want to ask you this: Assuming it to be
true that this man was injured on the day and place and in
the automobile described in the evidence which you have
heard; that he was thrown against the windshield by the impact of that car and a knot about tbe size of a golf ball was
knocked on his forehead; that he didn't go into a deep coma
but has no recollection of ap unknown period, perhaps ten
or fifteen minutes; that later on that night he was violently
11auseuted and continued to heave and vomit, or try to vomit,
the rest of the night, continuous violent lieadache; that in
the ensuing days, weeks and months he had continuous violent headaches, nausea, spells of dizziness and spots before
his eyes, even suspecting that his vision was impaired; loss
of appetite, followed by nervousness and irritability which
has continued dovrn to this time, and that prior
page 240 } thereto none of tl1ose symptoms had been observable in him in any respect, and that no other
<!ause is known or suggested, would you sny that that man
.had a concussion of the brain?
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A. I would say that that man could have suffered a concussion of the brain, yes, sir.
·
Q. You-say "could have"?
A. Yes, sh'..
Q. Could or did¥
A. I did not say "did", no, sir.
.
Q. Now, what would you attribute all that trouble to then
if therQ was no other cauae 7 You would say that the nausea
came from having an upset stomach, is that right?
A. The symptoms that you have desc1·ibed could have come
from a number of causes.
Q. But, Doctor, you have heard all of the evidence in this
case offered on both sides, and there is no other cause known
or which could be attributed, and I have asked you in the
hypothetical question to assume those as facts. You don't
have to privately decide those facts, but for the purpose of
a professional answer please assume them to be the facts
and express an opinion-I -neglected to say that those headaches and nausea continued three 01· four months with decreasing frequency down to the present.
A. You ask me whether those symptoms did come from
concussion. I stated they could come from concussion.
Q. I asked you whether, in your opinion, they
page 241 ~ came from concussion.
A. You mean from the evidence I have heard
in the court and from the history given me by l\Ir. BrirksJ is
that right'/
Q. The evidence I have recited in the question. I will ask
Mr. McCarthy to read the question back to you.
A. (Mter hearing the hypothetical question read back.) I
didn't catch that part in the question about no other known
causes. I would say, Yes, sir.
Q. Severe concussion or a very trivial matteri
A. I previously expressed the fact that a concussion is
not considered a major head injury. In that respect it would
not be considered a severe head injury.
Q. You would not consi.der it a severe head injury?
A. No, sir.
Q. Now, when you used the term asked by Mr. Abbot in
regard to your prognosis, your predictions in the case, as to
whether or not you thougl1t it probable that he would suffer
some of the numerous ill results of concussion, I believe you
stated that you did not believe or did not think- that tliere
would be any.
A. Yes, sir.
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Q~ Would you like to guarantee that, Doctor?
A. vVe can't guarantee anything in mediicne.
Q. Could you be at nll sure of it f
A. Well, sir, I must say that any. permanent effects from
a simple concussion are very unusual.
page 242 } Q. They are very unusual]
A. Yes, sir.
Q. ·wm you say that it would be reasonably probable, or
within the reasonable expectation, that there would be some
ill effects to tliis man from a concussion if it was a concussion f
A. No ill effects would be expected following coqcussion.
Q. I want to ask you if you agree with this proposition
from Dr. Wechsler 's book: "Generally, if no severe manifestations persist after four to six weeks and no psychological
factors complicate the picture the outlook is favorable but
one- cannot likely foretell the outcome in any case of injury
to the skull. It should be borne in mind, however that a late
syndrome of concussion may develop in certain cases, with
all the symptoms of the acute one and with the same underlying pathology." That, of course, means to develop trouble
psychologically?
·
A. I would rather you would ask me a direct question.

,v

By the Court: You had better stick to Dr.
echsler and
let the Doctor answer questions. You stick to what Dr.
echsler says.
By Mr. Spencer: '' Injury to the head is ahvays fraugl1t
with grave possibilities, but if there was no propage 243 ~ longed loss of consciousness and no evidence of
compression at the time of the injury, the prognosis is not unfavorable. Complete recovery occurs in many
cases. On the other hand, distressing headache, lack of power
of concentration, insomnia and general nervous instability
are not uncommon sequels. Generally, if no severe man ifestations persist after four to six weeks and no psyd1ological
factors complicate the picture the outlook is favorable but
one cannot likely foretell the outcome in any case of injury
to the skull.''
A. ,Yhat you have just read refers to all skull and heacl
injuries, not to concussion.
Q. The head of the chapter says, "In the case of simple
concussion of the brain without fracture or compression."
A. Would you mind showing me what you have read?
Q. Here it is right here.

,v
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A. It states in here, "lnjm·v to the head is always fraught
with grave possibilities."
•
Q. Isn't he talking about that in that chapter on "prognosis of eol\CUssion of the brain,, t
A. Yes, sir, but he is generalizing in his statement.
By the Court:
Q. Doctor, just state whether you agree with it and give
.
.
your opinion.
A. I must say that the book 1s most confusmg because unless you have the entire text it is difficult to unpage 244 } derstancl.
Q. You understand the question before you
answer it and then answer it in your own way and give your
own opinion about it.

By 1\Ir. Spencer: Dr. Arn.old didn't have any difficulty understanding that and said he agreed with it.
RE-DIRECT EXAMINATION.
Bv Mr. Abbot:
·Q. With reference to the last question l\Ir. Spencer asked
you you said that was true of a head ,injury!
A.· Head injury in g·eneral, including all head injuries, they
are certainly fraught with danger, no doubt about that, and
that is apparently the statement that was made in the book.

The witness stands aside.
By l\fr. Abbot:
page 245 }

,ve are through, your Honor.

LEROY BURKS,
recalled in rebuttal, testifies as follows :
DIRECT EXAMINATION.

By Mr. Spencer:
Q. Mr. Bm:ks, as I recall your evidence in chief, you testified that there was an automobile approacl1i11g in the opposite direction; that you saw the automobile come out of
Memorial Avenue, is that correct?
A. Yes·, sir.
Q. Do you know or recall how far behind this parked automobile you were when it came out t
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A. No, sir, I do not.
Q. Do you know whether or not it was a car which had
stopped for the arte1:ial stoJ? when it came out or whether
it kept on out without stoppmg?
A. I do not know that.
Q. I believe you stated it did come out of Memorial Avenue.
A. Yes, sir.
Q. You haYe mentioned that you exclaimed to the driver,
"'look out". Were you referring then to look out for the oncoming car or look out for the parked carf
A. The parked car.
Q. Do you know or have any idea how far away the oncoming car was up the street from you all when you exdnimed "look out''?
A. No, sir, I do nol
page 246 } Q. You don't know bow far it was!
A. No, sir.
Q. Do you remembe1· any conversation in the presence of
Billy Phillips in which you said it was not tho cab driver's
fa ult; that he did the best he could and you hoped he wouldn't
be fired?
A. No, sir, I do not remember any conversation like that
at all.
Q. Do you remember any such conversation as quoted by
~Ir. ,vood when going over to the hospital wherein you said
in substance the same thing-, tl1at he did the best he could;
that he did all he cwuld !
A. No, sir, I do not.
CROSS EXAMINATION.

Bv Mr. Kizer:
·Q. Mr. Burks, you remember testifying in this matter before Judge l\foCarron, don't you? .
A. Testifying in what matter?
Q. In the investigation of this accident when it came before Judge Mccarron?
A. The only thing that I testified before Judge McCnrron
J1e asked me how fast was the driver going.
Q. Didn't you testify before Judge McCarron it wasn't
the drive1·'s fault; that he did all he could to avoid this collislon f
A. No, sir, I did not.

,
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Q. Weren't you there when Palmateer testifiecl
and Palmateer said in substance the same thing!
A. I don't quite understand that question.
Q. You heard the driver, Palmateer, testify before Judge
McCarron, didn't you?
A. Yes, sir, I heard him testify.
Q. And didn't you immediately thereafter tell Judge :McCarron that Palmateer had done all he could do to avoid
this thing and it .was~ 't his fa ult 7
A. The only question Judge Mc Carron ·asked me and the
only question I answered. was the speed the cm· was going.
Q. Then young Billy Phillips, who testified yestei·day, is
just mistaken about that?
A. I don't know what he was testifying I was mistaken
about.
Q.. As a matter of fact, tliere was a parked cab almost
directly across the street from where the Barksdale car was
parked, wasn't iU
A. It was a cab parked on the opposite side.
an oncoming car, that is correct,
. Q. And
. you were meeting
'
1sn 't itY
A. A car was coming out Fort Avenue but how far it was
from us I do not know.
Q.. As a matter of fact, the three cars reached at the point
at or approximately the same time, didn't they r
page 248 ~ A. No, sir, I couldn't say three cars reached
the same point at the same time.
Q. You thought Palmateer used good jpdgment under the
circumstances, didn't you?
A. I don't get what you mean by that.
Q. You thought Pahnateer did all he could to avoid tl1is
accident at the time?
A. Well, at the time it happened, as I said yesterday, the
first thing that I saw was the parked car and I hollered "look
out'' and about that time he hit the car.
page 247 }

RE-DIRECT EXAMINATION.
By Mr. Spencer:
Q. You keep referring to the car parked across the street,
do you know where that car was parked¥
A. No, sir, I couldn't say exactly where it was.
Q. Was it farther north or further south than ,Judge
·Barksdale's car'l
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A. It could have been further north or further south than
that.
Q. You just know it was a car over there?
A. Yes, sir.
Q. You know who the driver of that car was?
A. I heard he was a Mr. Hendricks.
Q. Have you seen him here 1
A. No, sir, he hasn't been here.
Q. Was he here yesterday morning 1
page 249 ~ A. He was up here yesterday morning in ,the
courthouse.
Q. Who was he driving for at that time V
A. Radio Cab.
Q. Do you know whether or not he has subsequently been
employed by the Southern Cabs 1
A. ·well, here lately I have seen him at Kemper Street Station driving for the Southern Cabs.
Q. It is knmvn who the driver of the other cab was 7
.A.. Yes, sir.
By Mr. Kizer:
Q. Know11 to your counsel, too, wasn't it 1
By Mr. Spencer: He is your employee.
By Mr. Kizer: He is not our employee.
The witness stand~ aside.
By Mr. Spencer: Your Honor, we rest.
By nfr. Abbot: Your Honor, I think we want to prove that
Henrlricks is not in our employ.
page 250 ~

FRANK "\V. BULLOCK,
,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
By ifr. Abbot:
Q. l\fr. Bullock, you are an officer of the Southern Cab
Company-what is the 1mme 'I
A. Southern Passenger l\Iotor Lines.
Q. What are you?
A. Secretary-Treasurer.
Q. Is it within your knowledge whether or not there is now
within your employ a man named Hendricks 7
A. No, sir, he is not.
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Q. He is not in your employ f

A. No, sir.
CROSS EXAMINATION.

By Mr. Spencer:
Q. Mr. Bullock, you know who they are talking about 'f
A. Yes, sir, I know him.
Q. His identity is fully known 7
A. Yes, sir.
Q. Wasn't he up here in the courtroom yesterday Y
A. I didn't see him.
Q. "\Vell, he was driving a Radio Cab at the time of the
accident, was he not T
·
A. That is true.
Q. Subsequently after the accident he was empage 251 } ployed by your Company, was he non
.
A. The first I knew of it was when you told
me.
Q. You say that is the first you knew of it but he was employed by your company, wasn't he 7
·
A. Yes, sir.
Q. And your agent or representative had gone to him and
got not only one but two or three statements T
A. Not to my knowledge. I didn't know be was a witness
until vou told me.
Q. How long did he stay in your employf
A. Not long, Mr. Wood fired him for something he didlaid out.
Q. He was working up until recently?
A. No, sir, he has been away some little time.
Q. How long1
A. I would say six weeks or a month.
Q. It has been over a year 'Since the accident?
A. Oh, yes.
Q. He left your employ about six weeks ago?
A. That is right. The first I knew about it he got mad
with Mr. Wood up there and they fired him.
The witness stands aside.
End of all testimony.
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Note: (At this point the jury was excused at
12:00 o'clock noon until 1:30 o'clock P. M. of the
same day.) •
By Mr. Spencer: I move the court to strike out from the
evidence all testimony related to wbat this man said and
what Phillips said, and what other people said, about any
-oncoming car because it is a matter not set up in the grounds
of defense and therefore the doctrine of sudden emergency
-cannot be relied on as a ground of defense.
By the Court: I ruled on that yesterday.
By Mr. Spencer: Yes, sir, but you will recall these gentlemen continually and repeatedly kept on seeking in every possible way to get it in and it dribbled in.
By the Court: I told the jury to disregard that. He did
say, and I allowed it to go to the jury, that it wasn't the fault
of Palmateer. As I recall it, it was testified that the plaintiff, Burks, stated that it wasn't the fault of Palmateer, and
· I allowed that to go to the jury.
puge 253 ~ By :M:r. Spencer: That statement was that he
did all he could to avoid it. Isn't that an opinion and a conclusion?
By the Court: I am going to leave that in. Of course what
lie said is admissible evidence. It is what he said and it
has nothing to do with how the accident happened and it is
not within the objection that you raised. It is within the
grounds of clefense, I think, and I am going to let it stay in
there. If any evidence got in which should have been ex-eluded I am not conscious of it and I am not going to take
time here to read the record. I have heard the evidence and
I mn going to let the jury have this case pretty soon and if
anything got in there about wl1ether this was a sudden emergency and the cab driver turned suddenly to the rigl1t and
hit this car in order to avoid an approaching car I am not
cosciom! of it, and I instructed the jury to disregard any
evidence to that effect, and there was none as far as I know,
except Billy Phillips did ·mak~ some statement that I struck
out.
By !\fr. Abbot: I believe, if your Honor please, that Mr.
Spencer invited some evidence to that effect in
page 254 ~ the case of Melvin " 1 ood or Fields.
By the Court: I am not going to strike out
any material evidence. I am not going to strike out any of
:Melvin w·ood's ·evidence because you didn't object to it.
Bv Mr. Spencer: It slipped in the1·e.
the Court: It 'only got in there at your invitation and
if it got in tl1ere it was through your questions, and I am
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not conscious ·that any of that came in. He did state something about this boy said he· did all he could and couldn't
help it and wished Boots wouldn't fire him. ..
By :Mr. Spencer: I am not objecting to that but this man,
I asked him did he say anything about what he did to get
himself into that situation. Now, it seems to me a far stretch
of the imagination to say whether anything was said about
what got him into. the situation bringing in a matter of a
car coming down the road and making a sudden swerve into
him and he had to duck. I don't see any connection between
the two at all.
By the Court: I think you are splitting hairs.
page 255 ~ I am not going to strike out any of l\Ielvin Wood's
testimony. You make any objection you want
and I will overrule it.
By l\Ir. Spencer: I am going to ask the court to strike out
and direct the jury to disregard any and all testimony tending to assert or suggest that the oncoming car in anywise suddenly affected the movements of the defendant's cab and they
should be told that whatever suggestion there was in the evidence should be totally disregarded.
By the Court: I bave already ruled on that, Mr. Spencer,
and am not going to rule any more.
By Mr. Spencer: Your Honor ruled and they kept putting
it in there.
By the Court: It didn't get in there except at your invitation. I have ruled on it one time and am not going to
rule on it any more. If it will be of any benefit I will take
up time to read my ruling that was made during Mr. Phillips' evidence and any evidence that came in subsequently is
in because if it got in after that it was at your invitation, but
I don't think it got in.
page 256 ~ By Mr. Spencer: I move the court to strike
from the record any and all evidence tending to
show that the driver of tbe defendant's taxicab swerved to
the right and struck the parked car belonging to Judge Barksdale because of a sudden emergency created by the driver
of an oncoming car swerving toward his taxicab, and the jury
should disregard from any and all ·consideration any evidence of a sudden emergency as a defense in this case.
The basis of my motion is that the plaintiff heretofore
called for and the court ordered the defendant to file grounds
of defense, wl1ich was filed on the first day of October, 1946,
in this court, and there is no suggestion whatever that any
such defense would be made, and after the jury was sworn
ancl the case was in the process of being tried and not until
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defense counsel made his opening statement was there any
intimation that such a defense would be asserted in this case.
By Mr. Abbot: Your Honor please, we resist the motion
for the reason that this is no defense. It doesn't take the
plaintiff PY surprise because it is the plaintiff's own evidence, or his own statement, upon which our popage 257 ~ sition is based, and so far as Hie surprise element
is concerned that is answered. He is supposed
to know his own case. N'ow, it is not, I submit with deference,
a matter of defense, it is a matter of infirmity in the plaintiff's case. He can't prove his case. He can't prove primary
negligence if this accident was the result of a sudden emerg·ency because in that case there is no negligence, and we
think under the decisions of the court on that subject, which
I nm frank to say I haven't investigated for some time, we
think that it is a defense that goes to the infirmity of the case
which the plaintiff is bound to prove.
By the Court: The court is of the opinion that no grounds
of d~fense alleged by the defendant in its statement of grounds
of defense clearly puts the plaintiff on notice or even suggests that at the time of the collision in question the driver
of the defendant was acting in a sudden emergency and that
the driver of defendant's taxicab swerved or turned suddenly to the right in order to avoid a collision with an oncoming car and as a result collided with the Barksdale car,
thereby causing the injuries complained of. 'l'he motion to
strike the evidence mentioned is therefore sustained and if
there be anv evidence in the record to the effect
page 258 ~ just stated it is stricken out.
By :Mr. Abbot: And we except to your Honor's
ruling for the reasons stated.
Note: (Immediately before instructing the jury as to tho
law of this case the court had the court reporter read to the
jury the foregoing motion to strike all evidence relating to
a sudden emergency an<l the ruling of the court in regard
thereto.)
By Mr. Abbot: I would like for the record to show that at
the completion of all testimony I renew the motion to strike
the plaintiff's evidence because it is not sufficient to support
a verdict. There is no act of negligence proved.
By the Court: :Motion overruled.
By }fr. Abbot: And we except to the court's ruling.
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page 259

~

INSTRUCTIONS.

By the Court: The court denies Instruction No. 1, as offered by counsel for the plaintiff.
The court grants instructions numbered :!, 3, 4 and 5 as
offered by counsel for the plaintiff.
The court denies Instruction A, as offered by counsel for
the defendant.
The court denies Instruction B, as offered by counsel for
the defendant, but grants instead thereof Instruction B-1, as
modified by the court.
The court grants Instruction C, as offcrcd by counsel for
the defendant.
The court denies instructions lettered D, E, F~ 0- and H as
offered by counsel for the defendant.
Plaintiff's fostructiou No. 1 (RefltsetJ):

''The Court instructs the jury that when a corporation undertakes to and docs operate a number of automobiles for hire
as taxicabs and holds itself out to be and offers to contract
with the public as a carrier of passengers for l1ire, then it
becomes and is a common carrier of passengers with certain
special duties and obligations toward those passengers.
"If such corporation operates its automobiles or taxicabs
in the ordinary course of its business by and
page 260 ~ through drivers or chauffeurs, then such drivers
or chauffeurs must observe ancl perform the same
duties for which the owner and operator is bound.
"A corporation operating automobiles or taxicabs for hire
and its drivers or chauffeurs are not insurers of those passengers but owe to such passengers the duty to exercise the
utmost care, diligence and foresight in the operation of such
automobiles or taxicabs to protect its passengers from injury or loss.
'' The Court further tells the jury that the failure of the
driver or chauffeur of a taxicab in any respect to manage
and operate the same with the utmost care, diligence and
foresig·ht, resulting proximately in injury to a passenger~ con. stitutes negligence on the part of the owner or operator of
such taxicab for which the passenger is justly entitled to recover."
·

By 1\fr. Spencer: Plaintiff, by counsel, while feeling the
instruction offered, No. 1, is explanatory of the general asspects of law of negligence applicable Hll<l might be l1elpful
to the jury in argument it is not error for the court to refuse it.

I
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Plaintiff's ln.stritdion No. fJ (Granted):
'' The Court instructs the jury that in this cas~ it is conceded that the defendant corporation was a common carrier
and that the taxicab involved in the accident was
page :261 ~ being operated by a driver in the ordinary course
of its business and transporting the plaintiff as a
passenger. Under the circumstances, the defendant, by and
through its said drh·er., owed to the plaintiff, as a passenger
in said taxicab, the f ollowiug duties:
•
(a) To exercise the utmost care, diligence and foresight
to keep such taxicab under proper control having due regard
for the conditions then exist'ing, and,
·
(b) To exercise the utmost care, diligence and foresight
to maintain a proper lookout to see and refrain from collidirlg with the Buick automobile lawfully parked 011 the southeasterly side of Fort Avenue in front of the residence designated as No. 3814 Fort Avenue, and,
(c) To use the utmost care, diligence and foresight to drive
said taxicab at a careful and prudent rate of speed under all
conditions then and there existing so as to avoid injury to the
plaintiff, and,
( d) To use the utmost rare, diligence and foresight to refrain from driving said taxicab recklessly or at u speed or
in a manner so as to endanger or be likely to endanger the
life or limb of the plaintiff and at a speed neither greater
nor less than was proper and prudent in view of all the circumstances then and there existing, and,
(3) To use the utmost care, diligence and foresight to keep
the said taxicab under rea8onable and proper control and
ready and able to cl1eck, stop or tum aside the
page 262 } said taxicab so as to prevent it from colliding with
the Buick automobile parked on the southeasterly
side of Fort A venue in front of the residence designated as
Ko. 3814 Fort Avenue.
"And the Court further instructs the jury that if they believe from a preponderance of the evidence that the defendant's driver failed to perform uny one or more of the aforesaid duties to the plaintiff and tlmt his failure to perform
any one or more of said duties proximately resulted in or
contributed to the accident resulting in injury to the .plaintiff,
then you should fin cl for the plaintiff and fix his damages
according to the standtll'ds and within the limits set forth in
Instruction No. 5."
By l\Ir. Abhot: The defendant by counsel objects and excepts to the giving of any instruction for the plaintiff because
the record fails to show any actionable negligence on the part
of the defendant.
·
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With respect to Instruction No. 2, the defendant thinks it
is erroneous to recite a number of duties with respect to which
there is no specific evidence and then give the jury free rein
to find a verdict based on no particular act of negligence.
This instruction is objectionable because of its generality and
the lack of evidence upon which it can be basecl, and we except to the giving of this instru('tion for the reapagc 263 ~ sons above stated. ·

PlaintiJJ's Instruction No.

3

(Granted):

'' The Court instructs the jury that if they believe from a
preponderance bf the evidence that at and before the accident
resulting in the injuries complained of by the plaintiff, the
taxicab of the defendant was being operated along Fort Avenue by the chauffeur or servant of the defendant, by namePnlmateer, at a rate of speed in excess of twenty-five miles
per hour and that the 3800 Block of Fort Avenue, in the City
of Lynchburg, was a residential section, then tl10 defendant
through its servant and chauffeur was guilty of negligence
as a matter of law and if such speed proximately resulted or
contributed to the accidental collision with a parked car and
also proximately resulted in the injuries complained of, then
·
they should find for the plaintiff."
By Mr. Abbot: ·with respect to the giving of Instruction
No. 3, the defendant objects because there is no credible evidence in the record that the taxicab was exceeding the applicable speed limit or that that speed limit was. the proximate
or contributing cause of the accident, and we except for the
reasons stated.
page 264
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Plm'.11-tilf's Instruction No.

4

(Granted)=

"The Court instructs the jury that if they believe from the
evidence that the defendant's driver became tempornrilr
blinded by the lights of an approaching car before the a<>cident here involved, then it became and was the duty of said
driver to stop his said automobile or reduce the speed thereof
or to take sucl1 other precautions as were possible so ns,
in the e;xercise of the utmost care, dilig·ence and foresight,
to prevent injury to the plaintiff. If the jury believe from
the evidence that the said driver in fact became blinded bv
the lights of an approaching car or in the exercise of the
utmost ca1·e, diligence and fore sight should have foreseen
that he might become blinded by the lights of such car nncl
after becoming so blinded or after J1e sl10uld have realized
that he was meeting an oncoming car wl1ose li?,"Jits miµ:ht
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blind him, he failed to exercise-the utmost care, dilig~nce and
foresight to prevent collisioll with any pnrked·automobile an<l
such failure to exercise such care was the proximate cause
or combined and concurred with the negligence of .the driver
of the approaching car so as to proximately cause the plain-. tiff's injuries, then they should find their verdict in favor
of the plaintiff against the. defendant notwithstanding any
negligence shown by the evidence op the part of the said approaching car.''
By l\fr. Abbot: The defendant, by counsel objects and
.
excepts to the giving of Instrueti4:m No. 4 particuJ)age 265 ~ larly because it leave.s the jury free to find a ver.
diet on evidence of the dl'iver being l}linded when
the facts are tlUtt the clriv.er .being placed in a sudden emer~ency turned in order to avoid a collision.. The giving of this
mstruction emphasizes what, ~ith defercnce, is believed to
be an error-in other words., the primary neglige,1ce which is
necessary to be established in order to enable the plaintiff
to recover is u11alte1·ably bound up in this sudden emergency
and if this act was done in a sudden emergency then there
was. no primary negligence.

Plaintiff's lnst.ruc.tion No .. 5 (Granted);
"The Court instructs the jury that if under the evidence
.and instructions of the Court in this case, you find for tho
plaintiff, you should, in your verdict, so state and fix his damages at such sum of money as you believe from the evidence
will fairly .and l'easonably compensate him for the bodily injuries sustained, if .any; the pain undergone and physical
and mental suffering, if any; the ;reas.onable probabili.ty ef~
feet on his brain, nervous system, disposition, personality
.and general health and to l1is amputated limb., according to
its degree and its probable duration, as likely to be temporary
or permanent, or such of them as you believe from the evidence have existed and now exist as a proximate
-page 266 ~ result of injuries sustained in the collision ; ·any
,
. .expense for medical and surgfoal treatment and
.replacement of his artificial limb heretofore expended or here;.
after with ·reasonable probability likely to be expended as n
· proximate result of the said collision in seeking· to restore his
health, comfort ·and well being; any loss of earnings heretofore suffered, if any, and with reasona·b]e probability to he
.suffered in the ,futm:e accordi.ng to th.eir degree and probable
.duration, if ·any .be shown by the evidence; and a.UY pain, ,dis,oomfort .and inconvenience· whiC'h ·is shown by the e:vidence
· · ,that he will _pro~ably and likely experieno"e 'in the future as-~
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proximate result of the injuries sustained in said accident,
if any be shown by the evidence, and :fix his damages at such
sum as yon, iu your sole 'discretion, deem fair and 1·easonable
not to exceed tl1e sum sued for."
By Mr. Abbot: The defendant by counsel excepts to the
action of the court in granting Instruction No. 51 the pnrticula1· objection being that there is no credible evidence in the
record as to any future effect of the supposed b1·ail1 or head
injury.
Defenda,nt's Instruction A (R~f1,sed):

"The court instru~ts the jury that if you believe from the
evidence that t.he defendant's driver was not negligent just
before and as ho appl'Oael1ecl the point of collision and suddenly found himself in au eme1·gcncy, due to no
page 267 ~ negligence of hht own bnt to the fact that an approaching automobile with lights shining swerved
into his path and in dangerous proximity to the taxicab, Jiis
uction in au effort to avoid imminent collision with the oncoming car., in turning bis cab to the rig·ht and colliding with the
parked car, docs not constitute nC'gligence, if the action of the
driver of the cab was such that a person of ordinary prudenre,
in the exercise of extraorrclinarv care for the safotv of his
passenger might have done under the same or similar· circumstances."

By Mr. Abbot: The defenda11t by counsel excepts to the
uction of the court in refusing to ~rant Iusfruction A offered
by the defendant because the evidence of sudclen emergency
should bave been let in and the instruction would lmvc been
applicable.
·
Defendmit's lnsfruction B (Refused as o.fJ1~reil, and
amended):

'' The court instructs the jurv that negligence cannot be
inferred from the mere happening of tl1e accident, but the
hurden is upon the plaintiff to prove by a clear preponderance
of the evidence that tl1e defendant was ne_gli,r,Pm:e in the manner alleged in tlle notice of motion and tlmt th~ neglige.nce
charged in the notice of motion was t11e dil'eet ~n1el proximate
cause of the plaintiff"s i-njmies, ancl if the p1·epo11rlerance of
the evidence does not establish these facts, you should fincl
for the defendant."
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N.ote: 'This instruction was .amended by the
Court and given .as B-1 in its .amended form,. as
follows:

.Defeudnnt'.s brstruclfrm B-1 (Gra-tit-ed, as .rune»iZ.eil)::
'' Th.e court instructs 'the jury ilmt negligenee ·ca11.n0l be
inferred from the ·mer.e lmppening of the accident, .but :tl1e
burden is ·upon the plaintiff to prove by a preponderance <0f
the evidence that the defeudnnt was negligent us alleged ·in
the notice of ·motion and that the negligence al~q-ed in .the
notice of motion was a direct and proximate· cause rof the
plaintiff's injuries, and if the preponderance of the -evidence
<loes not establish these facts, you should find for the .def endant,. ''
·
By l\h'. Abbot: The defendant, by counsel, excepts to the
action of the court in refusing to grant Instruction B., .as
-offered, and in changing "the -direct and proximate cause"
to "a direct and -proximate cause", as embodied in Instruction B-1, is objectionable bccnuse there is no credible ·Avidence
.that there was any contributing ea use of the injury and under
this instruction it is suspected that the plaintiff's counsel will
endeavor to nrgue that there wns an appronching car wh1cb
·wns negligent and which may have contributed to tbe injury~
This is obviously improper if the net of the driver in turning
into the Barksdale car wns the result of a sudden emergency
created by the approaching car.
"
-page 269} Defendant's hu:frudioti G (Granted):
"TI1e court instructs the jury thn t if you find for the plaintiff, yon cmmot award damages for any future loss and suffering which you believe from the evidence the plaintiff may
-possibly bear, but that, in order to award clamag-es for any
future loss and suffering, you must believe from the evidence
that sucl1 loss and suffering wm with reasonahle probab1lil;y
be incurred by the pfaintiff; that is to say, snch loss and suf.
fering 1:u1 will 1rntmally, reasonably and probably -result iu
the plaintiff as a consequence of tl1e injuries."

Defendant"'.,; Instrucfion D (Refused):
"The court instructi:- the jur~· that if you believe from the
~vidence tliat the plaintiff, wbile in possession of his fal"Olties,
stated, -or agreed to a statement as to, how the accident occurred, wbich statement was to tbe effect that the defendant's
driver was not negligent, the plaintiff is bound by thii; ·and
you will tl1erefore find for the defendant.''
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By Mr. Abbot: The defendant, by counsel, excepts to the
action of the court in refusing to grant Instructions D, E, F,
G, Hand I because· the plaintiff is bound by his statements.
page 270

~

Defendant's bistruction E (Refused):

'' The court instructs the jury that if you believe from the
evidence that the plaintiff, w:11ile in possession of his faculties,
admitted that the defendant's driver did everything be could
under the circumstances, the plaintiff is bound by this admission and you will therefore find for the defendant.''
Note: (See general objection following Instruction D.)
Defend,mt's Instruction F (Refused):

"~he court instructs the jury that if from the eviden('e you
believe that the plaintiff, while in possession of his faculties,
admitted that the collision was due to no fault of the defendant's driver, he. is bound by this admission and cannot
recover."
Note: ( See general objection following Instruction D.)
Defenda1it 's Instruction G (Refused) :.

~'The court instructs the jury that if you believe from the
evidence that the plaintiff, while in possession of Ms faculties,
statedf or agreed to a statement as to, l1ow the accident occurred, which statement was to the effect that the defendant's
driver was negligent, the plaintiff is bound by this."
Note: (See general objection following Instruction D.)
page 271 } . Defendaut''.~ Instruction

n· (Refused) :

"The court instructs the jury that if yon believe from the
evidence that the plaintiff, wl1ile in possession of llis faculties,
admitted that tbe defendant's driver did everything he could
under tbe circumstances, the plaintiff is bound by this admission.''
Note: (See general objection following Instruction D.)
Defendant's ltistruction I (Ref'ltsed):

"The court instructs the jury that if from tl1e evidence vou
believe that the plnintiff, while in posse>ssion of l1is fneultiC'~,
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admitted that the collision was clue to no fault of the def endant's driver, he is bound by this admission."
Note: (S('e general objection following Instruction D.)
page 272

~

Note: The jury having found a verdict for the
plaintiff in the sum of $7,500.00, the following motion was made:
By :Mr. Abbot: Your Honor please, we want to move to
set the verdict aside on the ground of misdirection of the jury
in the giving of instructions whiC'b shouldn't have been given
and in refusing some which should have been given; for striking the evidence as to the sudden emergency; for failing to
grant the motion to strike the plaintiff's evidence; for y,our
Honor's action in holding that we weren't permitted to prove
the defense of sudden emergency under the grounds of defense, and the .reasons for those motions have been heretofore
stated in the record at the time of making objections and exceptions, and on the further gTotmd that the verdict of the
jury is excessive., and we make them seriously and if your
Honor will hear us on it we would like time to get the record
and present the motions fomially before you.
page 273 ~

CERTIFICATE.

I, Clmrles E. Burks, .Judge of the Circuit Court for the City
of Lynchburg, Virginia, who presided over the foregoing trial
of Leroy Burks versus Southern Passenger Motor Lines, Incorporated, in said court, at Lynchburg Virgiµia, on December 10th and 11th, 1946, do certify that the foregoing is n true
and correct copy and report of the evidence adduced, the evi- . ·
deuce rejected, all of tbe instructions offered, amended,
granted and refused, all C}Ul'stions raised, all motions and all
rulings thereon, with the objections and exceptions of the
respective parties as tl1erein set forth, and other incidents
of the trial of the said case, l'Xccpt the Plaintiff's Exhibit No. 1
(contract) and No's. 2 and 3. (2 receipts), whieh have been
iuitialcd by me for the purpm~e of icll'ntification, as it ii;;
agreed by the parties he,rcto, by Counsel, tlmt they ~vill be
forwarded to the Supreme Court of Appeals of Virgmia as
n part of the record in this enuse in lieu of certifying to suid
Court copies of said exliibits.
And I do further certify that the attorneys for the plaintiff, Leroy Bmks, bad reasonable notice in writin~, given by
Counsel for the defendant, Southern Passenger 'Motor Lines,
Incorporated, of the time and place when the foregoinir report of the evidence adduced, the evidence . rejected, all of
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the instructions offered, amended, granted and refused, all
questions raised, all motions and all ruling thereon, objections and exceptions and other incidents of the
page 274 ~ trial and the exhibi.ts would .be tendered and presented to the undersigned for signature nnd authentication.
Given under my hand this the 29th day of March, 1947~
within sixty days after the entry of final judgment in said
cause.
CHARLES E. BURKS,
Judge of the Circuit Court for the City of
Lynchburg, Virginia.

I, H. H. Martin, Clerk of the Circuit Court of the City of
Lynchburg, Virginia, do certify that the foregoing report of
the evidence, adduced, the evidence rejected, all of the instructions, offered, amended, granted and refused, all questions
raised, all motions and all rulings thereon, objections and
exceptions and other incidents of the trial of Leroy Burks
versus Southern Passenger Motor Lines, Incorporated, together with the original exhibits therein referred to, all of
which have been duly authenticated by the Judge of said
Court, were lodged and filed with me as Clerk of said Court
on the 29th day of March, 1947.
HUBERT H. MA HTIN.
Clerk of the Circuit Court for the City of
Lynchburg, Virginia.
~

I, H. H. l\Iartin, Clerk of the Circuit Colll"t for
City of Lynchburg, Virginia, do certify that the
foregoing is a true and correct transcript of the record of the
case of Leroy Burks versus Southern Passenger Motor Lines,
Incorporated, and I further certify that notices as required
by Section 6253-f and Section 6339 of the Code of Virginia,
as amended, were duly given as appears by ,paper writings
filed with the record of said cause.
·
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The Clerk's fee for making tllis transcript is $5.00.
.

Given under my hand this, the 5th day of April, 1947. ·
HUBERT H. MARTIN,
Clerk of the Circuit Court for the Citv of
Lynchburg, Virgfoia.
·
A Copy-Teste:
M. B. WATTS, C. C.
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