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IN THE

Supreme Court of Appeals of Virginia
AT .RICHMOND.

Record No. 3445
NORFOLK COCA-COLA BOTTLING WORKS, INC., .
.
Plaintiff in Error,.
.
versus
CHLOE LAND, Defendant in Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDE.AS.

To the Hotiorable Chief Justice and Justices of the Supreme
Cou1·t of .Appeals of Virgiiua:
Your petitioner, Norfolk Coca-Cola Bottling Works, Inc.,
respectfully represents unto the Court that it is aggrieved by
a final judgment of the Circuit Court of the City of Portsmouth, Virginia, rendered on December 29, 1947, against your
petitioner in an action at law in which Chloe Land was plaintiff and John Gaffos, James Gaffos and Anthony Ga:ffos,
partners trading as Dale Confectionery, and your petitioner,
Norfolk Coca-Oola Bottling Works, Inc., were defendants. .
The transcript of the 1·ecord with the original exhibits is
he1·ewith presented. The parties will be referred to according to their relative positions in th~ trial court.
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STATEMENT OF PROCEEDINGS IN THE TRIAL
COURT.

This was an action at law brought by notice of motion for
judgment to recover damages, claimed to have been ·sustained
by the plaintiff in- becoming sick by reason of drinking a bottle
of Coca-Cola containing a worm on July 26, 1947. The
2* defendants pleaded the •general issue, to which the plain- ·
tiff replied generally. The case was tried on October 2,
1947, before the court and a jury. At the conclusion of the
plaintiff's evidence the Court struck the evidence as to the
defendants Gaffos; and the case proceeded as to the defendant Norfolk Coca-Cola Bottling Works, Inc. At the conclusion of all the evidence the defendant bottling ·company
moved the court to strike the evidence as to it, which motion
the court overruled, to which said defendant excepted. The
jury returned a verdict for the plaintiff for $500.00. Thereupon the defendant Norfolk Coca-Cola Bottling Works, Inc.,
moved the Court to set aside tlJC verdict and render final
judgment for the said defendant or grant a new trial. The
court overruled the motion and rendered final judgment for
· the plaintiff on the verdict, to whicl1 the said defendant duly
excepted.
ASSIGNMENT OF ERRORS.
Your petitioner assigns tlie following errors:,
(1) The Court erred in refusing to strike the evidence as
to this defendant.
(2) The Court erred in granting any and all the instructions offered by the plaintiff, and especially Plaintiff's Instruction No. 3.
(3) The Court erred in refusing Defendant's Instructions
Nos. 8 and 10.
(4) The Court erred in refusing to set aside tpe verdict,
and errep. in rendering final judgment for tlle plaintiff.

FACTS.
The plaintiff, Mrs. Chloe Land, testified tllat she bought six
bottles of Coca-Cola from Antbonv Gaffos at Dale Con3• fectionery Store 0 nnd took them to her home. Upon arriving at her l1omc she placed four of the bottles in her..
ice box; and opened the other two, placing the two opened
bottles on the table in her living room. Her uncle drank one

Nor. Coca-Cola Bottlings Wks., Inc., v. Chloe Land.

3

of the bottles and departed for the baseball game; and she
drank the other.· She did not finish diinking her bottle until
after the. uncle bad departed. The plaintiff testified that
the bottle from which she drank stood opened on the table
for 10 to 15 minutes, before she discovered the worm ·m the
bottle, during which time she drank from the bottle. After
she had drained the bottle of all the liquid she saw the worm
.for the first time.
Mrs. Land:
M. R., p. 29: Q. And it did take you ten or fifteen minutes

to drink yours f

·

A. Sitting around, yes, sir.
Q. And during that tinie the bottle stood open f
A.. Yes, sir.
M. R., p. 30: Q. As you sat there did you look al the bottleY
A. No, sir.
.
Q. You bad the bottle on the table, I suppose, didn't you?
A. Yes, sir.
M. R., p. 30: Q. And during that ten or fifteen minutes the
bottle stood open on the table 7
A. Yes, sir.

if. R., p. 31 : Q. The bottle stood on the table, as I understood you to say, for ten or fifteen minutes during the time
you were drinking it Y
A. I had it in my hand and on the table most of the time.
Q. On the table most of the time!
4.;
• A; I would not say which.
Q. You were not looking at the bottle all the time, were
you?
A. I never look at it.
M. R., p. 17: Q. When did you discover that this bottle
liad some foreign substance in it?
A. The last drink.
M. R., p. 21:. A. • • • I definitely drank the whole bottle.

/

She testified that after she had drained the last of the liquid
from the bottle she saw the worm, and thereupon vomited.
The bottle is in evidence as Exhibit No. 1.
Anthony Ga:ffos, one of the defendants, testified that he was
a partner iri ownership of Dale Confectionery, from whom
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Mrs. Land claimed to have bought the bottles; and that he
buys his Coca-Cola from the defendant Norfolk Coca-Cola
Bottling W ork:s, Inc., and sells to the trade; though he had
no recollection of selling the six bottles to ·Mrs. Land, and
knew nothing about them.
Dr. Julius Caplan, attending physician for the plaintiffF
testified that Mrs. Land called at his office on Monday following the Saturday of the alleged drinking, and that she was
suffering from upset of her gastro-intestinal tract, being the
psychic reaction to her realization of having drunk something
with a worm in it. He testified that there was no infection
and no poisoning of any kind, no fever, and no diarrhea. His
bill was $5.00.
·
R. A. Cathey, Executive Vice-President and General Manager of the defendant bottling company, testified to the
method of washing, sterilizing, filling and capping of aJl the
bottles of Coen-Cola put out by the defendant company,
5° showing the exercise of a high degree ~of care by the defendant bottling company, and showing that it was highly
improbable, if not impossible, for the worm to have been
bottled in the defendant's plant.
ARGUMENT.

I.
There Is No Evidence of Actionable Negligence 01i tlie Part
of the Defendant Bottling Company.

It should be noted that this action is based solely on tort,
not contract. (See the Notice of l\fotion, l\f. R., p. 2.) Therefore it must stand or fall, depending upon whether or not
actionable negligence on the part of the defendant bottling
company has bee.n established by the evidence. Regardless
of the allegations of the notice of motion there could be no
rcovery based on contract or warranty, because there was
no privity of contract between the plaintiff and the defendant
bottling company." The plaintiff bought from Gaffos; and
Gaffos bought from the bottling company. Therefore, there
was no privity of contract between the plaintiff and the
bottling company; and consequently there could be no recovery by the plaintiff against the bottling company, in the absence of proof of actionable negligence. Colonna v. Rosedale
Dairy Co., .166 Va. 314; Blythe v. Camp Mfg. Co., 183 Va.
432.
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. The only possible claim to evidence as showing negligence
on .the part of the bottling company lies in the discovery of
the worm in the bottle after the bottle bad stood opened on
the table for ten to fifteen minutes. The plaintiff claims,
and the trial court so held, .that the doctrine laid down in
Norfolk Coca.-Cola, etc., v. Krausse, 162 Va.107, is applicable.
If the doctrine of that case is applicable then it may be admitted that there. is sufficient evidence of negligence to sus.
tain the verdict. On the other hand 0 it must likewise
6• be admitted that if· the Krausse case is not applicable
then the verdict and judgment for the plaintiff in the.
case at bar must necessarily fall, because therein lies the sole
basis of the claim to negligence.
Norfolk Coca-Cola Bottling Works, bic., v. Krausse, 162
Va. 107.

The facts in the Krausse case are undisputed. The plaintiff purchased a bottle of Coca-Cola from the merchant, who
in turn had previously purchased the same from the bottling
company. The' bottle was delivered by the merchant's employee to the plaintiff at her home. The original cap was
removed from the bottle in the presence of the employee; ,
and there was no breaking of glass. in the uncapping. Thereupon the plaintiff drank from the bottle, and became strangled
and began coughing, and coughed up a piece of glass. Other '
pieces of glass were promptly found in the bottle. There is
no indication in the report of the existence of any opportunity for the glass to have got in the bottle at any time
after it left the custody of the bottling company. There was
no evidence that the bottle stood open unguarded any time
after the originnl cap was removed. The fact that the bottle
was positively sl1own not to have been tampered with from
the time that it left the custody of the bottling company to
the time of the discovery of the pieces of glass in the bottle
is the very essence of the decision of the case.
The Court repudiates the doctrine of res ipso, loquititr as
applied to the case, in the following language:
Page 114:
"In such circumstances some courts hold that the doctrine
of res ipsa loquitur should be applied. (Citing cases.)
"Others hold that it does not apply. ( C~ting cases.)
73
cwwe have held that it is an evidential presumption
sometimes resorted to in the absence of evidence, b~t
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that it is not applied when evidence is at hand. ( Citing
cases.) Here evidence is at hand and the doctrine does not
apply."
The Court, after reviewing a large number of cases from.
other jurisdictions, lays down the law for Virginia · as the
bases for the decision, in the following language, at page
121:.
"Foreign substances in food packages not tampered wit!,,
,are in themselves evidence of negligence. When that is shown,
prima facie case has been made out, which, if not overborne
by evidence for the defendant, is sufficient to sustain a verdict for the plaintiff. Evidence of ·a high degree of care
may be sufficient, but such evidence is in conflict with a primia
facie case, and should go to the jury. Its verdict must be
sustained unless 'plainly wrong'." . (The first italics are
ours. The others· belong to the text.)
. It will be noted that only when the evidence shows that the
package or bottle has not been tampered with, between the
time that it left the custody of the manufacturer and the dis, covery of the foreign substance in the package or bottle,
that the mere existence of such foreign substance in the
bottle is held to be evidence of negligence of the bottling company, in itself alone sufficient .to sustain a verdict fo_r the
plaintiff. Positive evidence that the package or bottle had
not been tampered with is the sine q1t0 non- of the cases holding the manufacturers liable. Such must necessarily be so
if there ·is any relationship between law and logic.
Since the Krausse ·case (supra) there have been two other
cases involving the same proposition.
Campbell Sowp Co. v. Davis, 163 Va. 89.
Middleboro Coca-Cola v. Campbell, 179 Va. 693.

In neither case is the basis of the decision of the Krausse·
case broadened. In both cases the Court quotes as the
s• basis _for the -»decision that same excerpt from the
Krausse case last quoted above in this petition. In the
Campbell Soup case (s_upra) see page 94. We quote from thP.
Miqdlesboro case (supra) at page 699:
"In considering this case it is not necessary to look for
authorities outside of this State. There are many cases, involving simila~· f a_cts and questions of law reported from

I
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'Other jurisdictions, with varying conclusions. This case,
]1owever, is controlled by Norfolk Coca,..Cola Bottling Works
v. Krausse, 162 Va. 107, 173 S. E. 497, which reviews many
,of the authorities and discusses the general principles, a:md
by Campbell Soup CQ. v. Davis, 163 Va. 89, 175 S. E. 743.
'' In both of these cases, in accord with the heavy weight
,of authority, we held that: ·
'' 'Forei substances in
· ~
are m
s evi ence o neg 1gence. When that is
'Shown, a prima facie case has been made out, which if not
overborne by evidence for the defendant, is sufficient to sustain a verdict for the plaintiff. Evidence of a high degree
of care may be sufficient, but such evidence is in conflict with
n prima facie case, and should go to the jury. Its verdict
~ust be sustained unless "plainly wrong".' ,_t
As shown those cases hold that the existence of foreigu
-substance in a food package or bottle of beverage is in itself
-evidence of negligence, provided it "is shown that the package or bottle had not been tampered with. But that proviso ·
is of tlie very essence of the rule. The positive showing that
the package or bottle had not been tampered with is the condition precedent or sine quo non to the recognition of the existence of the foreign substance as evidence as negligence.
It should be borne in mind that the burqen of proving negligence is upon the plaintiff. So the burden was upon the plaintiff to establish the fact that the bottle had not been tampered with from the time that it left the custody of the bottling
company until the existence of the foreign substance was dis,covered.
'9..-.

e .Application

of the Ritle of tlie J(rwusse Case to the Ca.'Je
at Bar.

,Judged accordingly the case at bar must fall, for the reason that the plaintiff has failed to prove any actionable negligence on the part of the defendant bottling company. Ac. eording to the plaintiff's own testimony the bottle stood
·opened, unguarded and unwatched on the table for ten to
fifteen minutes before the existence of the worm was· discovered or suspected. During that time there were small
·children in the room and a man (the uncle), none of whom
testified. There was adequate opportunity for the wonn to
get into the bottle during that fifteen minutes. Therefore
the plaintiff failed to show that the bottle was not tampered
with from the time that the bottle left the custody of the

'
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bottling company to the time- that the worm was discovered.
With such failure of proof the existence of the worm is not
evidence of neglige:nce.
It may be said.tiw.t it would be unusual form worm to get
into the bottle while it stood opened on the table during that
period of fifteen minutes, either of its own accord or to be
placed in the bottle by the uncle or one of the children. W &
will agree with tliat statement; but reply that it would beeven more improbable for the worm to pass through tho
process of washing, sterilizing, filling, capping and inspection
of the bottles as described by Mr. Cathey. Mr. Cathey aftev
describing that process in detail, testified (M. R., p. 62) :
Q. Is there any filling of bottles in your plant that have not
gone through the process 1
A. Absolutely not, no, sir.
·

· If the plaintiff is correct in stating that she found theworm in the bottle after she had drunk all the liquid, we are
dealing with an unusual and exceptional situation at best.
Children are prone to play pranks, and adults sometimes10" play practical jokes. . W~~ther 8 that is the explanation
the evidence is silent. The burden of proof was on• tl1e
plaintiff, rather· than the defendant.

Instructions.
"

The Court erred in granting any and all instructions for
the plaintiff on the ground above argued, namely, that thero
was no actionable negligence shown on the part of the defendant.
(a) Plaintiff's Instl'Uction No. 3 is erroneous on the further ground that it singles out and lays undue emphasis upon
the particular piece of evidence ref erred to. The instruction is in language similar to that used in the opinion in tbe
Krausse case, not.as approving an instruction, but as argument to sustain a verdict of a jury already rendered. In
Thomas v. Snow, 162 Va. 654, the opinion states at page 663:
"Defendant's Instruction A is modeled ~n the language•
used in Boggs v. Plybon, supra. Language appropriate in
an opinion is not always appropriate to be used in instructing a jury."
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(b) Defendant's Instruction No. 8 should have been given
in an effort to counterbalance and supplement Plaintiff's In~
struction No. 3.
·
CONCLUSION.
From what has been said it is submitted that-the evidence
fails to show any actionable negligence on the part of the defendant; that the Court should have stricken the evidence:
that the Court should have refused the instructions offered
by the plaintiff; and that the court should have set aside the
verdict and rendered final judgment for the defendant.
11
11 11
Therefore it is respectfully submitted that the verdict of the jury and judgment of the trial court should
be set aside, and that final judgment should .be rendered for
the defendant, your petitioner.
PRAYER.
For the reasons ·above set forth, the Circuit Court of the
City of Portsmouth, as your petitioner is advised and now
charges, clearly erred to the prejudice of your petitioner in
its rulings and judgment aforesaid. Wherefore your petitioner prays this Honorable Court to grant it a writ of error
and supersedeas to the judgment aforesaid, and review and'
reverse said judgment, and render final judgment in favo'I"
of your petitioner.
Copy of this petition was majled to :Mr. A. A. Ban~el,
Colony Theatre Building, Pqrtsmouth, Virginia, opposing
counsel in the trial court on the 16th day of April, 1948. Petitioner adopts this petition as its opening brief, and desires
to state orally the re~sons for reviewing the decision com. plained of. This petition is· being presented to Mr. Justice
Eggleston in the City of Norfolk.
·
·
.·
Attention is invited to the fact that combination. suspending and supersedeas .bond has been given in the penalty of
$750.00 as provided in Code of Virginia, Section 6338.
NORFOLK COCA-COLA BOTTLING
WORKS, INC., .
By JOHNS. RIXEY, Of Counsel.
RIXEY & RIXEY,
Attorneys for the Petitioner,
Citizens Bank Building,
Norfolk, Virginia.
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I, J obn S. Rixey, attorney at law, practicing in the
•supreme Court of Appeals of Virginia: do certify that
in my opinion it is proper that the judgment and decisions complained of in the foregoing petition should be re;viewed by said court.
.

12•

JOHN S. RIXEY,
Citizens Bank Building,
Norfolk, Virginia.
Received April 16, 1948.

J. W.E.
· June 15, 1948. Writ of error and st1.-persedeas awarded by
the Court. Bond $750.
•

M. B. W.
RECOR])
VIRGINIA:
Pleas before th~ Circuit Court of the City of Portsmouth,
. on the 29th ~ay of December, 1947.
Chloe Land, Plaintiff,
'V.

John Gaffos, James Gaffos, and Anthony Gaffos, partners,
· trading as Dale Confectionery and Norfolk Coco-Cola Bottling Works, Inc., Defendants.

.UPON A MOTION TO RECOVER MONEY.
Be it remembered, that heretofore~ to-wit: in the Clerk's
Office of the Circuit Court of the City of Portsmouth, on the
18th day of August, 1947, came the plaintiff, by counsel, and
:61.ed her notice of motion, which is in the words and figures
following, to-wit:
page 2

~

To John Gaffos, Jame~ Gaffos, and Anthony Gaffos, partners, tradmg as Dale Confectionery,
1901 Colum\>us Avenue, Portsmouth, Virginia

To Norfolk Coco-Cola Bottling Works, Inc.,
Norfolk, Virginia.

•

• I

•
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You and each of you are hereby notified that on the 22nd
day of September, 1947., at 10 :30 A. M., or as soon thereafter
:as I can be heard, the undersigned will move the Circuit Court
of the City. of Portsmouth, Virginia, at the Courthouse there•of, for a judgment against you and each of you for the sum
-of $3,000.00, which sum of money is due to me, the under.signed plaintiff, from you, for this, to-wit: That heretofore,
to-wit: on the 26th day of July, 1947., the defendants offered
for sale for human consumption, in the City of Portsmouth,
Virginia, a certain bottled soft drink, known as Coco-Cola,
that on said date, the undersigned plaintiff purchased from
said defendants said bottled soft drink; that said drink, without the Io;towledge of the plaintiff, contained foreign substance; that it became and was the duty of the said defendants to use due and proper care in the making of said drink
or the container to have the same free from foreign
page 3 } substance unfit for human consumption; that the
said defendants failed to use due and proper care,
:and knew, or could, by the exercise of reasonable care, have·
known, the said drink sold this plaintiff contained foreign
substance, unfit for human consumption, and which would
cause a person who drank it to become sick, and the said
plaintiff in drinking said drink, did swallow said foreign substance, whereby and by reason whereof, she became sick and
sore, suffered great pain and mental anguish, and did also
expend a large sum, of money in an endea.vor to be healed
and cured of said sickness to the damage of the plaintiff of
$3,000.00.
CHLOE LAND
By A. A. BANGEL,
Counsel.·
.A. A. BANGEL,

Counsel
The returns of the Sergeant of tl1e City of Portsmouth and
the Sergeant of the City of Norfolk, are in the words and
figures following, to-~!:
page 4 }

Executed this 14th day of. Au~st, 1947, in the
City of Portsmouth, Va., dehvermg a copy of the
within notice of motions to James Gaffos, Anthony Ga:ffos, &
.John Gaffos, T/A Dale Confectionery in person. R. E.
-Glover, City Serg't. by M. A. Owens, Dep11ty Serg't.
Executed Aug~ 16, 1947, ·by delivering a copy of the within

~upreme Court of Appears, of Virginia
---~Cathey,, Vice-President, Norfolk Coca-Cola Bot-·

--------tliiig Works, a corporation, in the City of Norfolki wherein he

1·esides and wherein the said Corporation is doing businessLEE F. LAWLER,·
Sergt. City of Norfolk, VaBy C. B. LESNER, Deputy.
And at another day:, to-wit: At the Circuit Court of theCity of Portsmouth, on the 2nd day of October, 1947.

At this day came the parties by their Attorneys and thereupon, the defendants, by counsel, tendered a plea of '' General Issue", to which plea, the plaintiff replied genpage 5 ~ erally and issue is joined thereon, and thereupon,
came a jury, to-wit: C. H. Culpepper, B. B. Lipscomb, R. L. Armistead, C. R. Burkett, J. F. Scher, H. F.
Brinkley and R. J. Carmichael, who being duly sworn the
truth to speak, upon the issue joined and having fully heard
the plaintiff's evidence; whereupon, the defendants, John
Gaffos~ James Gaffos and Anthony Gnffos, partners, trading
as Dale Confectionery, by counsel, moved the Court to strike
out the evidence as to them, which motion being heard, the
Court doth sustain the same, and t11e case is dismissed as to
them; and having now fully heard the evidence and argument
of counsel, the jury retired to their room to consult of their
verdict and after sometime returned into Court, having f ouncl
the following verdict: "We the jury find for the plaintiff
and award damages in the amount of $500.00. J. F. Scher,
Foreman."; whereupon, the defendant, Norfolk Coca-Cola
Bottling Works, Inc., by counsel, moved the Court to set aside
the verdict and grant it· a new trial on the grounds that the
said verdict is contrary to the law and evidence, and there is .
no evidence to support it, which motion is continued.

l

page 6 }

And now at this day, to-wit: At the Circuit Court
of the City of Portsmouth, ~ the 29th day of De·
~ -....,.--..;..---cember, 1947.
At this day came again the parties by their Attorneys and
the Court having fully heard the motion of the defendant,
Norfolk Coca-Cola Bottling Works., Inc., by counsel, heretofore entered herein to set aside the v~rdict of the jury l1eretofore rendered herein, and grant it a new trial on the
grounds that the said verdict is contrary to the law and evidence and there is no evidence to support it, doth overrule
the same, to which action of the Court; the defendant, by
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counsel, excepted; it is therefore considered by the Court t.hat
the plaintiff recover of the defendant the sum of Five Hundred Dollars ($500.00) with interest thereon. to be computed
a'fter the rate of Six per cent per annum from the 2nd day
of October, 1947, till paid, ancl her costs by her about her
suit in this behalf expended.
And the said· defendant· in Mercy, &c.
·
But at the instance of the defendant, who desires to present
a petition for a writ of error and supersedeas to the
page 7 ~ judgment rendered in this cause, execution hereof is
suspended for a period of Sixty (60) days from the
date of this judgment, when the defendant or some one for it,.
shall execute a bond in the penalty of Seven Hundred and
Fifty Dollars ($750.00) before the Clerk of this Court, with
surety approved by said Clerk, payable to the plaintiff in this
cause, with a condition reciting said judgment and the intention of the said defendant to present said petition and pr-0viding for the payment of all such damages as any person.
may sustain by reason of such suspension, in case a supersedeas to such judgment should not be allowed and be effectual
within the time above specified.
The notice of appeal and application for the record filed
by the defendant, is in the words and figures following~ to- ·
wit:
page 8

~

In the Circuit Court of the City of Portsmouth, Virginia.

Chloe Land

v.

John Gaffos, ,James Gaffos and Anthony Gaffos, partners,
tradi~g as Dale Confectionery; and Norfolk Co·ca-Cola
Bottling "\V01•ks, Inc.
.
NOTICE OF APPEAL.
To: Mr. A. A. Bangel, Attorney for Chloe Land:
PLEASE TAKE NOTICE, that on the 23rd day of February, 1948, the undersigned will present to the Hon. Floyd
E. Kellam, Judge of the Circuit Court of the City of Portsmouth, Virginia, at the court house of said city. the stenographic report of the testimonv and other proceedings of the
trial of the above-entitled case 'for certification by said Judge·,
and will, on the same date, make application to the Clerk of
said court for a transcript of the record in said case, for

.

.
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the purpose of presenting the same to the Supreme Court of
Appeals of Virginia with a petition for a writ of error and
supersedeas to the final judgment of the trial court in said
case.
•
NORFOLK cocA:.coLA BOTTLING
WORKS, INC.
By RIXEY & RIXEY0
Counsel
Legal .service of the. above notice is hereby accepted this
25th day of February, 1948. ·
·
A.A.BANGEL
Attorney for Chloe Land
page 9

~

In the Circuit Court of the City of Portsmouth, Vir.
. ginia.

Chloe Land
'V.

John Gaffos, James Gaffos and Anthony Gnffos, partners,
trading as Dale Confectionery; and Norfolk Coca-Cola
Bottling Works, Inc.
TRANSCRIPT OF TESTI1\IONY.
Stenographic transcript of the testimony introduced and
proceedings had upon the trial of the above-entitled case, in
said court, on the 2nd day of October, 1947, before the Hon.
Floyd E. Kellam, Judge of said court, and a jury.
Appearances: Mr~ A. A. Bangel, attorney for the plaintiff.
.
.
.
Messrs. Rixey & Rixey {Mr. John S. Rixey), attorneys for
the defendants.
.
Phlegar & Phlegar
Shortland Reporters
Norfolk, Virginia
page 10

~

Portsmouth, Virginia, October 2, 1947.

A Jury was impaneled ancl sworn; the witnesses were sworn
and excluded from the courtroom on motion of counsel for
the defendants; opening statements were made bv counsel;
·
.
and the foil owing eYidence was introduced:
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DOCTOR JULIUS CAPLAN,
icalled as a witn~ss on behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by Mr. Bangel:
Q. Your name is Dr. Julius Caplan?
A. That is right.
·
Q. You are a practicing physician in the City of Portsmouth, are you not 7
A. Yes, sir.
Q. And you have been for some vears f
A. Yes, sir.
•
Q. Doctor~ did you have occasion to examine and administer
to a Mrs. Chloe Land Y
A. Yes, I did.
Q. w·here and when did you see bet, Doctor7
_
A. Is it permissible to refer to my chart, Judge 7
page 11 ~

The Court: Yes.

A. I just picked this up as I came from the office. They
called me in a hurry.
•
It was on the 28th of July when I saw Mrs. Land. Do you
want me to go o~ and tell about it?
By Mr. Bangel:
Q. If you will.
A. She. complained of an upset stomach since Saturdav.
Monday, following the Saturday, .was when she came to my
office. She went on to state that at 6 :30 P.· M. she drank a
bottle of Coca-Cola~~r. Rixey: Wait a minute, please. .

A. This is the history she gave to me.
The Court: Is there any objection to it?
Mr. Rixey: All right, sir, go ahead.
A. At that point she showed me a bottJe tlmt ·had something in it. I would say that two-tllirds of th~ contents had
been emptied or drunken. In the bottom of 1t I could not
make out exactly what it was, but it was something tl1at looked
like it could have been a centipede. It was a little thing·about
this big (indicating). It was circular. It looked like it could
be a centipede that had been in some solution for some length
of time. That did not interest me so much; that did not

. lo
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· Doctor Juli·us Caplan.
make any di:fference to me. I was more interested in her
physical condition.
.
page 12 } She told me that she. had been vomiting that
morning, which was the Monday after the Saturday she drank the Coca-Cola, and that she had been having
lots of nausea and she could not eat anything. Further history was completely normal.
Upon ex~ation everything was normal except for thefact that she did have some·low blood pressure. Her bloocl
pressure was down to 102 over 90. Her pulse was 84. Her
heart and lungs were normal. On her abdomen I found that
she had some tenderness, but no rigidity. I thought, perhaps,
it was more psychic than anything else. I could not find thecause for any alarm. I gave her some medication, and tried to
.reassure her that even if that was in the bottle she had taken,.
it did not look like it had been poisonous. I could not tell
how much harm she would suffer from it as a contaminator.
She didn't have any fever or diarrhea; just this vomiting•
. I saw her again four days later, which was on the 1st of
August. She came in my office and said she felt a little better, but Mie had difficulty in getting food down; that it looked
like everything she tried to eat or drink, she couldn't get it
down. My examination at that time did not reveal anything
unusual~ except that she was visibly upset and dif.;:turbed.
My impression at that time was that something had definitely
upset her. There was no evidence of infection or
page 13 ~ disease, but she had a very definite upset· gastro- intestinal tract, which persisted for those four
days, and probably would have persisted a little while longer.
By Mr. Bangel:
Q. Doctor, did.you treat her for this gastro-intestiual up.
set?
A. Yes. We gave her medication for it.
Q. Did you find any signs ·of tenderness on any part of her
body? ·
A. Just her abdomen was the only part.
Q. Would that be a natural result from continued vomitfug7

.

A. Yes .
. Q. State whether or not her nervous condition was in any
way affected.
·
·
A. Yes. I just stated that I thought it showed visibily.
Q. Did you see her again after August 1, or was that the
last visit'l
A. That was the last time.
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page 14

~

CROSS EXAMINATION.

By Mr. Rixey:
Q. What was the amount 6f your bill, Doctor?.
A. That was $5.
Q. $5.
A. Yes.
Q. And you saw her twice Y
A. Yes.
Q. And you say you found no fever and no diarrhea f
A. That is right.
·
·
Q. And the only thing you found was soreness in the abdo~
men resulting from the muscular effort in vomiting Y
A. Yes, sir.
.
·
Q. And it was your opinion that it was a psychic matter
alone; is that correct Y
A. Inasmuch as she did not show any effect of infection as
far as I could tell, yes.
RE-DIRECT EXA~INATION.
By Mr. Bangel:
.
.
Q. That would be from taking into her.stomach through her
mouth some foreign substance tbat would upset herY
·
A. Yes, sir.
page 15

~

CHLOE LAND,
. the plaintiff, having been first duly sworn, testified
· as follows :
Examined by Mr. Bangel:
Q. State your name, please ma 'am.
A. Mrs. Chloe Land.
Q. Where do you live f ·
·
A. 2026 Columbus Avenue, Portsmouth.
Q. How long have you lived tl1ereY
A. Two years this April. .
Q. Who lives there with you Y
A. My husband and cl1ildre.n.
Q. What is the occupation of your husband 'I
A. Professional baseball.
Q. He plays what position on _what team f
A. Catcher on the Portsmouth Cubs.
Q. Was be living at home with you on the 26tlrday of July;

19477

·
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A. Yes, sir.
Q. Did you buy any bottled Coca-Cola 1
A. I bought six. ·
Q. From ~horn did you buy them 1
A. Well, 1t was one of the drug store fellows; I don't know
which.
·
Q. When yon speak of the drug store, do you mean the Dale
Confectionerv Y
page 16 } A. That is "right.
·
Q. How far is the Dale Confectionery establishment from your home 7
A. One block.
Q. The Dale Confectionery is located on what street 1
A. Columbus.
Q. And what intersecting streeU Is that on Lincoln and
Columbus!
·
A. I don't know.
Q. Is it the place of business operated by these gentlemen
here!
A. Yes, sir.
Q. How many bottles did you buy?
A. Six.
Q. Were they cold or·warmY
A. They were· cold. .
.
Q. What di4 you do with tllose bottles?
A. I took them home, and I opened two of theme: one for
my uncle-or Harry's uncle-and the other for myself.
Q. Harry is your husband Y
·
A. That is right.
Q. You say his uncle 7
A. His uncle was visiting us.
page 17} . Q. Is he in town nowY
A. No, sir.
Q. He was here on a short visit T
A. Yes.
Q. Did your uncle drink his bottle?
A. Yes, sir.
.
Q. Was there anything in his bottle Y
A. No, sir.
Q. Did you drink yours?
A. Yes, sir.
Q. Was either your husband or your uncle at home when
yon completed drinking your bottle 1
A. No, sir.
.
'
Q. Or when yon discovered what was in iU
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A.

No, sir.

Q. ·where had thl'!y gon~.?

1

A. To the ball park.
Q. When did you discover that tltls bottle had some foreign.
:substance in it?
A. The last :drink.
Q. What happened to you 7
A. I threw -a fit. I can't explain il
Q. What do you mean by thaU
A. Well, just as I saw it, I began drmking, but w11atever
was in it definitelv never came out. It seemed ta
page 18 } be stuck in the bottle. I ran to the sink and started
vomiting. I was there with the children, so I didn't
know what to do.. I began taking milk of magnesia the rest of
that evening.
·
Q. 'The vomiting followed the drinklng of that bottle of
Coca-Cola t
.
A. Yes, sir. I wasn't sick until then.
Q. What time did your husband come home!
A. I imagine it was around eleven.
Q. You say the children were there with vou. How many
,children were there?
•
A. Two
Q. How.old are they?
A. One is a year old and the other is four.
Q. When your husband came home, what was your condi.;
tion7
·
A. I was very much upset and sick, still vomiting.
Q. Did you save the bottle 7
.
A. Yes, sir.
(The bottle was handed to Mr. Rixey by Mr. Bangel.)
By Mr. Bangel:
Q. How did you get along that night?
A. I di~ not sleep very· good. I was nauseated all night
·
long.
page 19} Q. Th.en what happened the next day7
A. The same thing.
Q. And that night 11
A. The same thing.
Q. And the next day what did you do, if anything?
A. Well, we decided that if I did not get better by morn~
ing, I should see a doctor. So, my breakfast came up; and I
saw Dr. Caplan.
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Q. Where did you see him 'l

A. At his office.
Q. What time was it Monday morning when you saw hfmt
A .. 10:30. ·
Q~ What was your condition when you saw him Y
A. Still the same.
Q. Did he prescribe for you t
A. Yes, sir.
Q. Did you show him the bottle at the time'!
A. Yes, sir.
·
Q. Why did you take the bottle to Dr. Caplan t
A. So he would know what I was poisoned with, or sick,
because I don't know what that is.
Q. How long did you remain sick CZ
.
A. For the' rest of the week. That was the definite time
I was sick, and for a week or two after that.
page 20 ~ Q. Where were you sick Y
A. My stomach.
·Q. Were you able to ·eat 1
A. No, sir.
Q. Did you lose any weight f
A. Yes, sir.
Q. How much'!
A. Six pounds:
.
Q. After the doctor: had prescribed for you on Monday
morning, did you see the doctor again t
A. Yes, sir.
Q. When did you see him again 'l
A. Yes, sir.
Q. When did you see him again f
On Friday.
· Qr Was your condition any better at that time f
A. Yes.
Q. Had you completely recovered 'l
A. No, sir.
. Q. How much longer was it before you felt tlmt you could
retain food on your stomach, and felt better!
A., Two or three weeks.
Q. Did th.e doctor give you a prescription 1
A. Yes,. sir.
Q. Was it filled 1
A. Yes, sir.
Q. I hand you the bottle and ask you if tlmt is
page 21 ~ the bottle you drank from 'l
A. Yes, sir.

A:
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Q;
A.
Q.
A.
Q.
A.

Is that some ·of the foreign substance in that!
Yes, sir.
What is in there T
I definitely don't know.
·what does it look like to you 'I
It looks like a worm.

Mr. Bangel: I offer it in evidence, and ask· that it be
marked "Plaintiff's Exhibit No. 1."
(Received and marked "Plaintiff's Exhibit No. 1. ")
By Mr. Bangel:
Q. Whatever that foreign substance is, it is attached to the
bottle!
A. It seems to be.
Q. Is it in the same position now that it was?
A. I have never seen it out of that place yet. It seems to
be in the same place.
Q. It seems to be stuck to the bottle 'I
A. Yes, sir.
Q. Do you know how much of that you swallowed 'I
A. Well, I drank all of it except just enough-there wasn't
hardly any in the bottle. I definitely drank the whole bottle.
Q. What did it taste like to you 1
page 22 ~ A. I don't know how to describe it., but it. was
very flat. It tasted like a piece of rubber, or something like that.
. .
Q.
ere you able to do your housework at all?
A. I did what I could, because I bad the hvo children. What
· I didn't do, I left undone.
Q. Did anyone else help you Y.
A. Harry.
Q. Your husband Y
A. Yes, sir.
Q. What part of it did he do 1
A. He can take care of the children; he can do the dishes;
he can cook.
Q. He helped you ai·ound the house?
A. Yes, sir.
Q. Wben you bought tl1ese bottle,;;, did they luwc the cap11
on?
A. Yes, sir.

,v
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CROSS EXAMINATION.

By Mr. Rixey:
Q. Mrs. Land, you say that you bought six bottles of CocaCola from the Dale Confectionery 1
page 23 } A. Yes, sir.
.
Q. And when did you do tltaU
· A. On a Saturday evening.
Q. At what time Y
A. Around 6 or 6 :30.
Q. That was Saturday evening, was iU
A. I don't remember. It was in .July or June.
Q. Which was it: June or July?
A. It was in July.
Q. Are you sure of that1
A. Yes, sir.
Q. Do yon know the date T
A. I believe it was the 28th.
Q. The 2~th of July? It was a Saturday?
A. Yes, sir.
Q. (Referring to calendar). Saturday in ,July was tlic
26th. Was that the dateY
A. It was on a Saturday. I don't remember the date.
Q. Saturday, the 28th, would be in June. Was it iu June
or July1 ,
A. Well, I don't remember.
Q. You don't know? ,vhat did yon do with tlte bottles wlum
you bought them Y
·
·
·
A. I brought them home.
Q. What did you do with them wlten you brought
·page 24} them home? ,vhere did you put them?
'
A. I opened two.
Q. Did you open them immediately?
A. Yes, sir.
Q. Tell us from whom you bought tl1em 1
A. I don't rememb01· who was working. It wns either one
of the fellows sitting there (pointing).
Q. Do you recognize either one of tl1~·m?
A. Yes, sir; I know them both.
Q. Yo'1 have dealt tllerc quite a goocl deal, haven't you Y
A. Yes, sir.
Q. Can't you tell us whicl1 one you bought them from Y
A. It seems to me thnt it ·was the one on the <.>ll(l.
Q. The one on the far end 1
A. Yes, sir.

------.---
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Mr. Rix.ey: Your name is whaU
Mr. Gaffos.: Anthony.
J3y Mr. Rixey:
Q. That is Mr. .Anthony Gaffos then. You -are satisfied he
was the one from whO!ll you bought them Y
A. Yes, sir.
:page 25 } Q. And you took them home, and, who was at
home when you brought them inf
.A. My son :and Harry's uncle.
Q. Was your husband there, too!
A. No, sir.
·
Q. Where did you put them-in the icebox!
.A. I put four 'Of them in the icebox, and I opened two: one
for Harry's uncle and one for myself.
. Q. How long was it between the time yon got home and t4e
time you opened botl1 of the bottles?
·
A. As soon as I set them down.
Q. I beg your pardon 7
·
A. A1:1 soon as I set them down on the table.
Q. You sat them on the tnble?·
·
.A. Yes, sir.
.
Q. .And you put four of tllem in the icebox., and tben you.
(:ame over to open U1c two?
A. Yes, sir.
Q. Did you open both of t11em at the same time?
A. Yes, sir.
Q. Both at the same timei
.
A. Well, I opened one, and tl1en I opened the other.
Q. ·1 mean, it was don~ within a f cw seconds of each othe·d
A. Yes, Rir.
.
JJage 26 } Q. And then wl1at did you do with th~m after ,
you opened them f
.
·
·
A. I served Hnrr~·'s uncle with one, and took one for my-

s~t

·

·

Q. Did you pour it out in a glass for him f
A. No, sir.
Q. You gave it. to ,him in a bottle'?
A. Yes, sir.
Q. And he drank his, did he?
A. Yes, sir.
Q. As I understnnd, after he drank it be' went on ouU
·A. He finished his before I did, because he was going to the
ba 11 game and I was staying at home.
Q. And ho!w long after he left. did you drink yours T

2.4
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A. Well, I was drinking mine all the time-, and when I took
my last cl.rink, he had already left.
Q. How long had he been gone when you took your last
drink!
A. He had not had time hardly to go two blocks.
Q. You think he had time to go as far as two blocks!
.
A. He was driving.
page 27 } Q. Why were you so slow in drinking it 'l
A. Because I always am.
Q. Whatt
A. I can't d1·ink one as fast as a man.
Q. I understood you to say that you drank the whole contents.
. A. That is right; all except the last d1·ink, when I found
that and started spitting.
. Q. I understood you to say, "I definitely drank the who]~
bottle".
·
A. l did.
.
Q. You did not lcnvc anything Y
A. I could not get up the last drink that I took down.
Q. Have you poured anything out of that bottle?
A. No, sir.
Q. In other words, the bottle there now, without anythiuµ;
in it with the exception of the hard foreig.'11 substance matter
in the bottom, is just like you finished it 1
A. Yes, sir.
.
· Q. You lmve not poured auything out 1
A. No,.sir. I had the last drink in my mouth when I found
.
that, and started spitting.
Q. You heard Dr. Caplan, didn't you!
, page 28 ~ A. Yes, sh· .
.·
Q. You heard Dr. Caplan say that you brought
the bottle to him and showed it to him, and he examined. it,
and there were about two-thirds of the contents out of tbe
bottle when he saw it. You heard that, clid1i't you 1
A. Yes, sir.
·
Q. Have you poured anything out of it since you showed
it to Dr. Caplan 'I
A. No. I haven't had the bottle since I drank it.
Q. I don't care whether you have had it or not. Was the
bottle in that condition when you showed it to Dr. Caplan f
A. There might have been just enough Coca-Cola to cover
the bottom, but I definitely drank all of it, unless there was
. a little in there.
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Q. How do you account for the fact that Dr. Caplan said
that about a third of the contents was in it Y
A. I don't know, unless he just made a mistake. Bot,
there wasn't any more Coca-Cola in the bottle other than
maybe a covering.
Q. Is that the bottle you showed to Dr. Caplan?
A. Yes, sir.
Q. And you have not poured anything. out of it
page 29 } since f
·
.
.
·
A. No, sir; I haven't had it.
Q. How long did it take you to drink the bottle? You say
you drink them very slowly.
A. Five or ten-I mean, ten or fifteen minutes. But, we
were talking; sitting there talking.
Q. What were you doing during the time you had the bottle
open ten· or fifteen minutes f ·
A. Well, we were in the living room.
Q. Who was in the living room Y
A. Harry's uncle and myself. He was 1·eading the paper.
Q. He was what?
A. He was reading the paper while drinking his.
Q. Did it take him ten or fifteen minutes to drink his 1
A. No, sir. He left for the ball park.
Q. How long did it take him to drink hisY
A. I would not know exactly.
Q. And it took you how long after he left Y How many
minutes would you say after he_ left Y
A. I picked the bottle up, I know, as he left for his car, to
take my last drink.
·
Q. And it did ·take you ten or fifteen minutes to drink
yours?
A. Sitting around, yes, sir.
.page 30 } Q. And during that time the bottle stood open Y
A. Yes, sir.
·
Q. And where were your children?
A. My son was there. The baby, I think she was asleep.
Q. Did you go out of the room at all during the time you
had the bottle open!
A. No, sir.
Q. You stayed in the room all the time 1
A. Yes, sir.
Q. As you sat there did you look at the bottle?
A. No, sir.
Q. You had the bottle on the table, I suppose, ditln 't you 1
A. Yes, sir.
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Q. And yon were, talking to your uncle 7
A. Yes, sir.
·
. Q. And I suppose you were looking out for the children at
the same time 7
A. No, sir.
.
Q. What were you doing then 7
A. I was talking; just talking to him.
Q. And during .that ten or fifteen minutes the bottle stood
open on the table Y ·
A. Yes, sir.
·

page 31}
RE-DIRECT EXAJ\ITNATION.
By Mr. Bangel:
Q. Mrs. Land, did that bottle ever leave your sight so that
anything could get in it 7
A. No, sir.
Q. It was right in front .of you then 7
A. Yes, sir. I sat by the bottle while I was drinking it.
Q. While it was on the table, did you have vour band on it
all the time 7
·
A. Yes, sir.
RE-CROSS EXAMINATION.

By Mr. Rixey:

Q. You mean to sii,y you had your hand on the bottle the
whole time7
A. Off and on, because I ,vould take a drink; .most of the
time, on.
.
.
Q. So you did not have it on there all the time, did you 7
A. No, sir.
·
Q. The bottle stood on the table, as I understood you to
.. say, for ten or fifteen minutes during the tim<.'
page 32 } you were drinking it.
A. I had it in my hand on the table most .of tho
time.
.
· Q. On the table most of the time!
A. I would not say which.
Q. You were not looking at the bottle ull the time, wer.o
you7
A. I never look at it.
lly Mr. Bangel:
Q. You say that is the bottle?
A. Yes, sir.
Q. And when your husband came I10me, did you give this
bottle to him?
A. Yes.
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HARRY M. LAND,
,
~a1led as a witness on behalf of the plaintiff, having been fir.st
duly sworn, testified as follows:
Examined by Yr. Bangel:
Q. State your name, pleaS'e..
A. Harry M. Land.
· Q. Mr. Land, you are the husband of Mrs. Chloe
page 33 } Land?
A. That is· right, sir~
Q. And you live where T
A. 2026 Columbus Avenue, Portsmouth.
Q. What is your business?
A. At the present time I am working at S & M Russo Pro-duce, but during the summer months I am a professional ball
vlayer.
Q. Were you a professional ball player on the 26th day of
~July, 19477
A. Yes, &ir.
Q. Playing for whom!
'
A. The Portsmouth Cubs.
Q. On that day did you play ball!
. A. That night, sir.
Q. What time did you get home?
A. I got home at approximately 10:30 that night.
Q. When you arrived at your home, was there ·anything
1.musualT
.
A. Yes, sir. My wife, sl1e was sitting in a chair, and when
I walked in, I looked at her, and she was pale-she had a
pale complexion. I said, "What is the matter¥"
Q. Don't testify to anything she told you. You can't t11stify to what she may have told you. Yon may describe her
condition when you got there.
page 34 -~ A. All right, sir. When I saw her, I noticed
tlmt she had a pale complexion. I went over aucl
1u,ked her what was the mat~r.
Q. Don't say wl1at she told you. What did you next do!
A. Then she turned and pointed to tl1e Coca-Cola bottle.
Q. Is this the Coca-Coln bottle that she pointed to? .
A. Yes, sir.
Q. Was there anything in tl1e Coen-Cola bottle?
A. Well, there was a black worm-I incau, that was my estimation of what it was. I don't know what it was.
Q. Is part of it still in there now!
A. Yes, sir.
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Q. Is that it (pointing to l>oUle)r
A. Yes, sir.
Q. Did you examine- the 1:Jottle ca:refullyf
A. Yes, sir.
Q. Then what did you do after that 1 Yon can "t testify as:
to what she told you.
·
A. Then I- went back1 and, after looking at the bottle, I
knew that she must have been sick, because after seeing that,.
I asked her if she cared to have the doctors and
page 35 ~ she said·

Mr. Rixey: I object to the conversation.
By Mr. Baugel :
Q. Did you send for a doctor that night r
A. No, sir.
.
Q. What was her condition during that night 'f
A. She had those vomiting spells.
.
. Q. Did the vomiting spells continue throughoht. the next
day7
A. Yes, sir.
·
Q. The next day was wI1at day'l
A. Sunday.
. ·
·
Q. That Sunday night, throughout the night, did she suffer
any at all1
A. As we got up Sunday morning, she only had a couple
of bites at breakfast.
Q. Then what happened f
A. As we were sitting there, she said, "I liave got to go
to the bathroom". So she goes in there, and I hear her
gagging and vomiting. She comes back. She didn't eat any
more. ·So, I still asked her about the doctor.
Q. You can't tell what she said. But, did you send for a
doctor, Sunday7
A. No, sir.
·
. ·
Q. What was her condition Sunday!
page 36 ~ A. She was sick, and she was weak and still pal~
from the effects.
Q. How about Sunday night'!
A. The same as' usual.
Q. On Monday morning what did you do!
A. I went up to her and told her, after we had breakfast,
that she was going to the doctor; that regardless of the outcome, she was going to find out what was wrong with her..
Q. Did she go to the doctor!
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A. Yes, sir.
Q. To what doctor did she go 7 .
A. Dr. Caplan.
.
Q. Did she get better quickly, or did she continue to be sick
for some time Y
A. No, sir. It lasted until Wednesday, and then she started
eating a few bites. Some of it was staying down. But, for
about a week or so after that she was still having the e:ff'eets
of it. I noticed that she ditln 't eat like she was eating.
Q. Mr. Land, did your wife lose any weight Y
A. W.ell, yes, sir, she did.
Q. How much would you say she lost 7
A. I would say she lost three or four pounds. That is my.
estimation.
page 37 ~ Q. Was she able to do her housework at all T
A. No, sir. She did some of it, and I did the
rest of. it. I did a lot of the washing and did some of the
ironing, and I straightened up the house, because, my job is
only at night. During the day I am at home.
Q. You· took care of the housework, didn't you T
A. Yes, sir.
Q. Did your wife see the doctor ·more than once Y
A. She· went to him on Monday, and he told herQ. You can't say what he told her.
A. She went back, I think, on Friday.
Q. She saw the doctor then on the Monday following the
day on which she drank this Coca-Cola Y
'
A. Yes, sir.

CROSS EXAMINATION.
By Mr. Rixey:
Q. Mr. Land, I hold in my hand the bottle that has been introduced in evidence in the case.
A. Yes, sir.
Q. 'Where lias that bottle been since you saw it at' your
home when you returned after the ball game Y ·
A. Where has it been, sirY
· Q. Yes, sir.
A. I think it was up on the icebox; on top of it.
page· 38 ~ Q. It has been up there ever since 1
A. No, sir. Since then it has been with Lawyer
Bangel.
Q. ·It was on your icebox then until you employed M~ ..

30

Supreme Court of Appeals _of ViTginia
Harry M. Land.

Bangel, and, when you employed him, you took it down and
gave it to him; is that. righU
A. Yes, sir.
· Q.· Is that bottle in the same condition that it was when
you first saw iU
.
A. Well, other than the white gathering around it, I guess.
Q. There is a little white mold at the bottom; is that what
you meanY
·
·
A. That wasn ~t in it. That is the effect of it.
Q. Outside of the white mold, it is in the same condition as
it was before 'l
.
A. Yes, sir.
, .Q. There was no liquid in it at all when you first saw itT
A. No, sir.
Q. Your best judgment is that it was a black worm?
A ..That is my best judgment, sir.
page 39 ~

RE-DIRECT EXAMINATION.

By Mr. Bangel:
. .
Q. Did your wife take that bottle unywl1ere before it came
to my office 'l
A. Not to my knowledge.
Q. Has the doctor ever seen iU
A. She taken it to the doctor's office when she went up to
see him Monday morning.
·. Q. Why did she take it to the doctor's office?
A. Well, she wanted to show the doctor what the effects
were caused from.
Q. And when she returned from the doctor's office, you
kept it at the house there some time, and then brought it to
my officeY
.
. A. Yes, sir; I brought it up to your office then.
RE-CROSS EXAMINATION.
By Mr. Rixey:
Q. Did you go with lier to the doctor's office?
.A. She went to the doctor by herself; she went up to his
office by herself.
Q .. Ancl you took her tllere?
page 40 ~ A. Yes, sir.
Q. So you know she bad the bottle with l1er'l
A. Yes, sir_.
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iQ: How mooh liquid ·did the bottle hav~ in it when she took
it to the doctor 1
.
A. It only had a few drops; just·the remains.
Q. The doctor said his recollection w.as that about a third
<0f the contents was .still in that bottle.
Mr. Bangel-: Isn't that a jury question? .
The Court: He can ask him -on cross examination.
Mr. Bangel: The doctor's recollection -could be somewhat
vague. The doctor said he wasn't interested in the bottle;
that he was interested in the patient.
13y Mr. Rixey-:
Q. Might you be mistaken about that, Mr. Land!

Might
not there. have been a third of the liquid contents of the bottle
:still in iU
A. In my judgment, no, sir.
Q. You are not positive about it, though?
A. No, sh-. I· knew there were a few drops.
Q. I am talking about a third of the contents. ~fight you ·
be mistaken, and might not there have been a third of the
liquid contents of the bottle still in iU
:page 41} A. I am not sure; I run not positive.
Q. If a third of the -contents of that bottle was
:still in it then, wl1ere I1as it gone since that timel
· .
Mr. Bangcl: He dicl not say there was a third in there.
That is asking for an opinion.
The Court: You coJdd ask him whether be poured it out.

:Bv "Mr. Rixev:
.
Q. What has become of the contentsf
0

1\fr. Bangel: This witness did not say it bad a third in it.

The Court: You may ask him. He is under cross exami.;.
nation.
Bv Mr. Rixey:
•Q. What has become of it?
A. I don't know, sir. What I saw was a few drops in it;
that was all
•

I
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ANTHONY GAFFOS,.
ene of the defendants, having been first duly sworn, testified
as follows:
Examined by Mr. Bangel:
Q. Your ~ame is Anthony Gaffos °l
A .. Yes, sir'.
Q. And Mr. Gaffos, you are a partner. in the
. page 42} business of the Dale Confectioneryt
A. Yes, sir.

:Mr. Bangel : I call him as ·an adverse witness, if Your
Honor please. He is one of the defendants.
By Mr. Bangel:
Q. Who are the other partners f
A. My. two brothers.
Q. Are they John and James Ga:ffosf
A. Yes, sir.
Q. From whom do you buy your b~ttle Coca-Cola 7
A. From the Coca-Cola company.
Q. The Norfolk Coca-Cola Company!
A. Yes, sir.
·
Q. When you get the Coca-Cola, is it capped f ·when you
buy the bottled Coca-Colas, are they capped, or do you cap
them yourself Y
A. No, sir.
Q. Who ·caps it and fills it'l ·
A. The Coca-Cola people.
Q. Do you get it from them 'l
A. Yes, sir.
Q. Do you have anything to do with putting anything in it
and putting the cap on it¥
·
A. No, sir.
page 43 ~ Q. Your place of business is how far from where
Mrs. Chloe Land lives Y
A. I guess about two blocks, or a block and a half.
Q. When you get the Coca-Cola bottled like this, and capped,
from the Norfolk Coca-Cola Bottling Company, do you sell
it the way you buy it from them Y
A. Yes, sir. ,ve don't open the Coca-Cola; we just take it
out.
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Antliony, ~os.
CROSS EXAMINATION.
By Mr. Rixey:
Q. Mr. Gaffos, you beard the lady, Mrs. Land, say that
she thought she bought six bottles from you. Wbat is your
knowledge of that Y
A .. I don't remember about it.
Q. "What did you say?
A. I don't remember that she bought it from me. It is too
far back.
Q. Do you remember any complaint made by her or her
-lmsband at your store in reference to the matter?
A. Nobody made a complaint. The lawy~r come about a.
month and a half, or month or so, afterwards.
Q. The lawyer came to see you?
A. Yes, sir.
·
·
page 44 ~ Q. Mr. Rangel 1
A. Yes, sir.
Q. That was about a month or month and a half afterwards!
... ,
A. Something like that.
Q. W11en Mr. Bangel came to see you!
A. He taken my name.
Q. And that was the first complaint that you had bad f
A. Yes, sir.
Q. Do you know Mr. and Mrs. Land Y
A. Yes, sir.
Q. They deal regularly at your storeT
A. They deal at my store.
·
Q. How long have they been dealing there f
A. I guess ever since we have been there: Three years and
·a lmlf.
Q. One or the other is in tl1ere every day 7
A. Not every clay. Before the ball game started, I seen
:Mr. Land every day, but after the ball game started, I never
saw him but once in a while.
Q. How· often did Mrs. Land come in your store during
July and August?
A. The first time I seen :Mrs. Land was about wl1cn the first
ball game started. She was going to the ball game.
page 45} Q. ,vhen was that?
A. I don't know wl1en it opened.
Q. From the time the ball game started then, clown until
the ball games ended, was she in there every day f
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A. I asked her where she was, and _she told me she was
sick, you know.
_ Q. She told you she was sick T ·when did she tell you she
was sick'l
·
A. That was the first ball game; when it started.
Q. Before the ball game started t
A. Yes.
Q. Before the season opened 7
A. The day the season opened.
Q. During July, August and September. how often was
she in your place; let's say for a month' following July 26.
A. I see her about three or four times.
Q. And during that time did she ever complain that she
had bought some Coca-Cola in your store in which there was
some foreign substance T
A. No, sir; nobody make a complaint.

page 46}

RE-DIRECT EXAMINATION.

By Mr. Bangel: .
,
Q. Mr. Ga:ffos, I came to your place of business to find out
who operated your place of business.
A .. Yes, sir.
Q. And ·at that time I told you I wanted that information
because Mrs. Land had bought a· Coca-Cola there whicl1 had
foreign substance in it. Isn't that what I told you t
A. That w·as the only time I know anything about it.
Q. That couldn't. have been a month and a half later, because the suit was brought against you and the Coca-Cola
Company on August 14, and this thing happened on July 26.
It was just a Jittle over two weeks.
•
A. I don't remember exactly.
Q. You can't recall dates and times like that?
Mr. Bangel: That is all.
:By Mr. Rixey:
Q. At any rafe, when 'Mr. Bangel came in, that was the
:fi.rst intimation that you had had Mrs: Land claimed she had
been hurt by buying anything at your store'l
A. That is right.
pag~ 47 } Mr. Bangel: That is our case, if Your Honor
.
please.
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Mr. Rix.ey: If Your Honor please, I would like to make

:a motion, sir•

. (The following proceeding was bad in the absence of the
jury:)
Mr. Rixey: I move Your Honor to strike the evidence so
far as concerns the Messrs. Gaffos, because there is certainly ·
no evidence, whatever, to show anv negligence on their part.
:MT. Bangel: I have nothing to"say as to that.
The Court: The motion is sustained as to the Messrs.
Oaffos.
(The trial ,vas ilien resumed in the presence of the jury.)
R. A. CATHEY,
.
called as a witness on behalf of the Norfolk Coca-Cola Bottling Works, having been first duly sworn, testified as follows:
Examined by Mr. Rixey:
. Q. Please state your name.

A. R. A. Cathey.
Q. Mr. Oatney, where do you live, sid
A. Virginia Beach, Virginia.
page 48} Q. 'What is your official position with the Norfolk Coca-Cola Bottling Works, Incorporated 7 .
A. I am executive vice-president and general manager.
Q. As to the Dale Confectionery Store, owned by these
l\Iessrs, Gaffos, are they customers of your company?
A. That is right.
Q. Your company~ I believe, furnishes them this CpcaCola 7
A. Yes.
Q. Bottled Coca-Cola!
A. Yes.
Q. Where are those Coca-Colas· bottled!
A. They are bottled in Norfolk.
Q. Where is your plant located?
A. We deliver them to the warehouse in Portsmouth. ·
Q. From the warehouse in Portsmouth they arc delivered
fo the Gaffos 1
A. That is right.
.
Q. Where is your plant located in Norfolk1
A. 731 Duke Street.
Q. I want you to tell us, :Mr. Catliey, as bricfl~· as you can,
wbat the contents of these bottles of Coca-Coln consist of.
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:
. What are the ingredients that yon put into themt'
page 49 } A. One ounce of syrup to five ounces of car. bonated water.
Q. You get the syrup from wherei
A. Baltimore,. Maryland Coca-Cola Company.
Q. How. ~9es it come to you i
A. In stainless steel barrels. ·
Q. Will you please tell the jury how it is that vou transfer
the syrup from these stainless steel ban-els that ·come to you:
into your machine 7 ·
A. We have two 1,000 gallon storage tanks. The syrup is
pumped from these stainless steel barrels into these larger
tanks and stored there for bottling use.
Q. Is there any exposure· of the syrup to the outside dur.ing that process of transferring the syrup into these storage
tanks!
·
·
A. The only exposure would bP. ,vhen thev open the barrel
·
to put the caps on to pump it out.
Q. So you open the cap then on the barrel and put some
connection there, and you pump the liquid from the barrel
into your storage tanks 'l
A. That is right.
Q. Is that storage tank open to f.he outside f
A. No; it is closed. Tbis syrup, while being pumped, is
pumped through various strainers of different sizes, and so
forth into the big tank.
page 50 } Q. How many sfrainers clo yon have Y
A. We have one large stramer on each tank in
that ·particular location, on the tank.
·
Q. Could a worm get through those strainers t
A. No; that would be impossible. I liave a sample of one
of the smaller strainers over there (pointing).
Q. Would you mind ,;bowing it to the jury.
A. This is the last strainer thnt it goes through.
Q. So all of the syrup that goes into your tanksA. To the bottling machine: not the tank. It is the same
mesh wire, ,but a big.ger sb·ainer.
Q. At any rate, that is the strainer tlmt the syrup goes
through before it gets to wJ1ere the syrup is put in the bottle!
A. That is right.
·
Q. I wish you would t~ll the jury, please, concerning your
water system., and the process of mixing the carbon dioxide
gas with water-that is, carbonated water.
A. We use· the regular city water in bottling, but we also
use ·additional equipment for treating that water to make
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the Coca-Cola blend to give it tl1e taste it has. That water
comes from our pipes into this water-treating equipment.
Then certain chemicals are mixed with it, and then it is·
pumped through certain filters that we have., such
page 57 ~ as sand and gravel fiters and activated carbon
filters, which this water passes through before it
goes into what we call our cooling unit.
·
Q. Is there any ·opening in. that water supply system by
which foreign substance ('an be· introduced 1
.
A. There is no exposure there at all. This water i$ pumped
to these water-c;ooling machines that we have. ,ve have a
storage tank there. I think it holds seven tons of carbon
dioxide, which is filled by tank truck. This carbon dioxide is
mixed with this cold water in what we call our carbonated
machine. The machine mixes the treated water and CO2,
or carbon dioxide, together. That machine picks up the water
directly from the water-cooling machine, and is regulated by
the carbon dioxide going into the machine, and makes a. mixture of what we call carbonated water.
·
Q. In that whole system, until you get. down to the machine
where the carbonated water is put into the bottle, is the water
exposed at any time to the outsidet
A. No, sir.
Q. I am going to get you, l\lr. Cathey, if you will please,
to start at the beginning of when a bottle comes into your
plant, and describe the process of washing, sterilizing, filling,
and capping that bottle.
A. All right. I think the jury could probably follow me
. ·
better if I use my chart on that.
page 52 ~ Q. All right, if you wi11, sir.
.
A. We follow ahont the same procedure, I thmk,
tbat all Coca-Cola bottling plants follow. Our trucks go on
a route and deliver Coca-Cola to dealers, and then the empty
bottles are brought back in and put in storage. As we need
those empty bottles, they are put '>Il C'onveyors and carried up
to the infeed of our washing- or sterilizing machine. That· is
what we call "the soaker." You will notice that back here
on this part is the beginning of the operation of cleaning the
empty bottles (referring to chart). I think we can get those
pictures and work along with those.
Q. W1mt you have here is a profil<'A. -a profile of the machine.
Q. And ench one of these bottles that you see here represents a row of bottles Y
A. A series of sixteen hottles.
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Q. Sixteen bottles in a row!

A. Yes. That picture represents bottles. being put into
the· washing machine.. We have two fellows back there who
are feeding that machine. The bottles are put into this little
rack here, and then they are not touched any more. They are
automatically fed into this machine by a series of push rods,
and things of that sort, that. bring them up and line them
up with this pocket, and they are pushed in the pocket. Then
they go on around and start their way into the
page 53 ~ machine. Before they go into the machine at. all,
before they enter the cl~aning part of the machine,
we have just ordinary, plain city water, -0r rinse water; which
we use. It is tempered a. little bit. It goes through one of
these compartments on here that is warm, and heats that
water before these bottles are rinsed. That is what we call a
"pre-rinse." It has nothing to do with the cleaning of the
bottles inside the machine; it is entirelv on the outside of
the machine.
•
· Q. Would you mind telling us how that rinse occurs? Is
it a jet of water?
A. It is a 'jet of water, shot up into each bottle. In other
words, this machine does not move continuously. It moves
up a complete row of sixteen bottles eacJ1 time. The machine
pushes forward sixteen bottles at a time, and does not run
continuously.
.
Q. I take it then that each bottle is rinsed twice?
A. That is right. Each bottle is rinsed twice by the jet
11ere (indicating) and the jet here (indicating). Now, in
this position, of course, you notice that tlrn bottle is in the
downward position-the neck of the bottle. The open part
of the bottle. is in a downward position right here ( indicating). It goes on over and goes into this solution tank, we
call it, which has the regular cleaning solution in it.
Q. Tell us what that solution is.
page 54 ~ A. Well, it is caustic soda and various combinations of cleaning material that we use in there. I
think there nre several trade names.
· Q. What is the purpose of that caustic solution?
A. The purpose of that solution is to clean the bottle, and,
as far as we have been able to determine, to affect anv ma.,
terial in the bottle other than rubber. We Jmve never been
able to do that with rubber in a bottle. Caustic soda will not
affect rubber.
·
Q. Will it eat up worms 7
A. It will eat up anything. If you stick your finger in
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there, it will-eat that up-if you stick it in there lcmg enough,
·with the t~mperature we car,ry on it.
.
Q. What is the t-emperatnre in thaU .
.A. The temperatur,e is 110 degrees F, and 3% solution.
We test our machine each day for the caustic solution-the
strength 'Of it. That is maintained at 3% in the first compartment.
Now, this is what we call the first compartment, whlch is
the compartment I have just described as containing a 3%
solution at 110 degrees. You notice that these lines here represent the height of the solution. You soo, this is the height:across here (indicating). "\iYhen this bottle comes out of
that tank and starts back in the next tank, you notice that it
is turned down again. That hllows this solution
page 55} to drain back in this tank again, rather than to be
carried over in this tank, because, if we didn't do
that, it would gradually build this tank up with a too high
'Solution. If we go up to 5% or 6%, that doesn't hurt anything.
If we get up to 7% or 8%, we notice some marks or scars on
our bottles. They scratch up very easily by carrying a tremendous amount of alkali solution in the tank. ·
In tl1e next compartment the bottle goes tlu:ough exactly
the same operation as it does in the first compartment, except
we have a 2% solution at 160 degrees. The strength of the
-solution is lowered, but the temperature is raised. \Ve follow
the same procedure throughout. The bottle is in the downward position again, and the solution drains back into that
(!Ompartment.
.
In the next compartment we only have a one-half per cent
solution at 120 degrees. There is no soaking time in this
compartment at all. In this other compartment your soaking
time is about five minutes and in this compartment about five
minutes., but in this one you have no soaking time at all. It
is represented by this picture l1ere, which is a solution being·
·pumped into the bottles. You will notice that the bottles
lmve kind of a white foamy look to them, which is the result
of this pump pushing up tllis one-lmlf per cent solution at
120 degrees, forcing it througl1 these nozzles, which are
similar to these jets you have got here, and spraypage 56 } ing it up in that bottle.
Q. Eacl1 bottle getsA. -four rinses. There is one row cacl1 time, so that the .
first bottle hits here and stops, and the next bottle m()ves
up. Each bottle gets four rinses as shown by that picture
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there. You can see the white foamy ·look, which is the color
• of alkali, forced up in that bottle.
The next compartment that we have is what is called a
fresh water compartment. This is just a compartment that
water is continually running in. It is city water. There is
a regulated valve in there which enables the water to flow
in and out of that tank at all times. That removes all traces
of any alkilil)ity that is picked up, or caustfo that is picked up
on these bottles. In other .words, we know that our product
is slightly on the acid side. We could not afford to let those
bottles go through and have any remains of caustic solution
on them, or alkali on them; so, with this fresh water compartment, we remove all traces of any caustic or alkali.
· Q. I call your attention to the fact that this picture of the
pump is simply an insertA. That is outside of the machine.
Q. That really should continue on around here just like
this one.
A. By the broken lines here. You have the same
page 57 ~ compartment here that you have got here (indicating).
Q. This chnin is continuous all the way around?
A. That is right. Your bottles go over top of whnt we
call the hydro compartment. The bottles are neck-down all
the time. They don't turn up the other way at all in that
compartment.
.
We have certain automatic devices on hen·. For instance,
if a bottle were put into this machine with n cap on it--sav the
cap was stuck back on an empty bottle, and the inspectors-.
these two men on the end-let that bottle go through for any
1·eason, it mig·l1t hang up our machinery later on. Tlmt is
just a little device that cuts the rnarhine off if there lmppened
to be a cap on the bottle, and that bottle could he takeu out.
We very seldom have that trouble. If that crown were on that
bottle., it would do a lot of damage by tearing our machinery
up.

As the bottle comes out of tllis fresl1 water compartment,
it moves on up to what we can· our bottom brushing, which
consist of outside brushes and side brushes. You see one
horizontal brush and one vertical brush. You can notic(l the
position of the bottle up in there. That bottle is carried up
through what we call a spinning rod, with one brush tnrning
this way and one turning that way, and your jets of water
spraying down on those bottles. That is to brush up the out-
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side to help remove the traces of anv alkali we have on
them.
•
.
page 58 } Now, all of this is outside the compartment. Al.
though the machine is closed in, these bottles, after
they leave this last compartment, are not in any solution or
anything else. This is clear water running over the bottles.
We have the same rinse in the next procedure that we had
.here at the beginning. After the bottles are brushed on tbe
outside, then there are two rinses of jnRt clear water. That
water is also tempered to keep down anv cracks. The bottles
are hot when coming out, and we could not afford to shoot
cold.water on them in the winter time ai. they might crack.
We temper that water through one of these compartments.
That bottle gets two of those rinses after it goes through tho
washing or cleaning process.
Now, in the next operation we have what we call inside
brushings. Yon cannot see the inside brushes, but you can
see the mechanism. I have one over there on the desk, and
an empty bottle. (Handed to _the witness by Mr. Rixey).
This part right here, where you see these rods going up into
the bottle, works in this manner. This hottle is centered neckdown in the pocket. This goes up in the bottle like that. That
is turning at or about nine hundred revolutions per minute.
You can see the action that takes place when that bottle hits
there. Ph1s thai, you will notice there is a hole here and
there is a hole at the bottom. The· whole time that b1·ush
is being revolved at or about nine hundred revolutions per·
minute, the water is being forced up in those bottles by pump
pressure; not by city pressure.
e have pumps all
page 59 ~ over the machine that give us sufficient pres.sure
that we have to maintain on the machine. We
have these pressme pumps, like we do tbere, to pump this
solution. There arc other pumps ou the other side of t.ho
machine. But, Urnt is the operation that takes place. That
is next to the last ope1·ation you have on the machine. That
is a nylon brush that goes up into the bottle, with water
pressure here, and turns in that manner and then comes back
out.
Q. The interior of each bottle gets two of those 1
A. It gets two of those; that is rigl1t. Then we have tho
last rinse, which are two more rinsei;; which arc similar to
the two before the bottle went to where tlle brush cleami it.
Then the bottle continues on around in a neck-down position
until it gets to the automatic discharge that discharges t11em
on a conveyor, w~icl1 goes. to our syrup plant.

,v
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Q. That is the process then of the washing and sterilizing
the bottles?
, A. Yes. Here is a picture of the bottles coming off and
going on the conveyor. I think that pretty well covers that.. Q. Mr. Cathey, will you next describe the process of filling
and capping the bottles from that period on.
page 60 ~ A. "'ell, after the bottles come off the front end
of that machine, as you saw there, they go into
what we call our syruper and our filler. Tlmt is represented
by those two machines there; the smaller machine bein~ the
syruping machine and the larger machine being the :filling
machine. Those bottles pass, as I said, from the sterilizing
machine to the syruping machine on conveyors. An ounce of
syrup is put into the bottle. From there they come off of
that machine and go to our maebinP. that puts carbonated
water in it. Five ounces of carbonated water are put in it.
They come off of that machine and go to the capper, which
puts the cap on the bottle. Then they go on through what
we .call-I don't have a picture of it-our mixing machine.
You can see the back of it, hut vou cannot tiee the front. In
other words, when this Coca-Coln is bottled, the syrup is on
the bottom and the water is on top. It lms not been mixed.
What we do is to lay the water on top of the symp instead of
shooting it in there, because, when the bott1e comes off the
.filler to go to the crowner, it would fizz, and we would lose
part of our contents. We lay the water on top of the syrup
and we have to mix it after it is capped. \Ve have a mixing
machine that flops up and down.
Q. That is after the bottle is capped Y
A. Yes. Then the bottle pn~scs through this inspection,
and then is put into the case.
page 61 } Q. You have described the process, Mr. Cathey.
. Is there· any other process of washing, sterilizing,
'.filling and capping the bottles that is more up-to-date than
that?
A. Not that I know of. It is tlle same machinerv that is
used by dairies and all bottling plants-it is the same type
of machinery ; it might not be made by tlte same manufacturer.
Q. Would it be possible for a worm to go through that
processing1
A. I would say it would be impossible for that bottle to go
through that operation and come out like that, unless there is
hard rubber in tllere. I don't know.
·
Q. If that is hard rubber-
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A. It could still be in th"'re.
q. But if it is a worm or nny Hesl1 of any kind, it would
be IDlpossible 7
A. I am certain tl1at it ,vou1d, yes, sir_

By a Juror-:
Q. What liappens to the bottles that have caps left on
them? You say sometimes they don't take the caps off.
A; That would trip the machinery. The machine would be
·automatically cut off, and we can't start the machine up until
we take the bottle out.
Q. Of course, vou could not put anv liquid in
page 62 } with the cap on, but sometimes the capped bottle
. .·
.
might get started through the machine.
A. I will show you here. This is what we call our syruping
unit, which puts an ounce of syrup into the bottle.
Q. Up to that time the cap is on the bottle? When you
detect that the cap is on the bottle-you say that is a rare
thing, but it happens sometimesA. It has happened, but that cuts the machinery off entirely. We cannot start it back up until we pull that bottle
out of here.
Q. How far through the process has it .gone, Has it alTeady gone through all of those caustic soda solutions Y
A. _That is right.
Q. What do you do with that bottle? Do you ~ke the cap
off and put it back in its place 7
A. We take it back to the soaker.
0

'By Mr. Rixey:
Q. Is there an:,- filling of bottles in your plant that have
not gone through fl1is process 7
A. Absolutely not, no, sir.

page 63}

CROSS EXAMINATION.

'By Mr. Bangel:
Q. Mr. -Cathey, I understood you to say that if that was
n worm, it could not survive that caustic soda solution.
A. That is right.
Q. If it was rubber, it could.
A. That is right.
Q. I notice that due to shaking it n while ago, part of it
1s broken off. Open it if you will and take that part out, and
tell us, in your opinion, what that is.
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R .. A .. Cathey..
I

A. It looks like. the remains of a worm-the· sheI1 of m
worm..
Q. It doesr
A. That is what it looks like to me. Not having analyzed'.
it, I would not know, but that is just my opinion of it.
Q. The shell·of a worm would be very tender a.nd easy to
erush, wouldn?t. iU
·
A. I imagine it would..
Q. A.lid if you were to take the edge o,f. the body of the
' worm, you could pfok it off, couldn't you 'I
·
A. You mean the f:!hell-part 'I
·
Q. :Yes..
.
A. I think so, yes. I imagine the part that is .
page 64} in there now is the same as the little part that came
out.
· Q. These bottles pass through this washing machine in
1·ows of sixteen 'I
A. Sixteen wide, that is right.
Q. That is the widtll of them 'l
A. The width of them.
Q. Is it necessary that each row be completely :filled~ or
could fourteen of them pass through 'I
A. Fourteen could pass thl'ough,. or the. pocket could be
completely empty.
Q. It is not necessary then that each 1·ow be completely
:filled 1
•·

A. No, sir.
Q. Afte1· the bottle l1as passed through the various solutions, at what point does it reach on these pictures!
A. After it has passed through the solution t
·
Q. The caustic solution. The next view of the bottle would
be where'/
A. At the end of the machine.
Q. At the end of the machine 'f
A. Yes.
Q. You would see nothing before then f
A. No.
page 65 } Q. Is this the end of the machine f .
A. That is the end of the machine on an angle
view.
Q. You have an inspector bere1
A. Yes.
Q. Can that inspector remove any of tl1ose bottles before
they are filled 1
A. Can he remove them 1
Q. Yes.

/
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Yes. He ·can pick any bottle off he wants to.
If there happens to be an open space in there, he could
one in, couldn't he 1
He .could stick one in there.
Q: And that is after the bottle has passed through these
caustic solutions and just before it is filled Y
A. That is right.
Q. The object of having that inspector is wl1aU
A. To inspect the bottles.
.
. Q. Why is it necessary to i~spect the bottles after passing through the process yon have deRcribed Y
A. Because we try .to take every precaution that we can
to be sure that those bottles are not only clean, but, if we hav~
any broken bottles or chipped bottles that come
page 66 } through tliere, we don't want to waste syrup and
water. He has to pick those bottles out.
.
Q. And also some with some substance stuck on them Y.
. A. I would not say that. I said he was there for inspection.
·
·
Q. And the inspection is to take the bad bottles out. 7 ·
A. If a bottle came through the machine with anything in
.
it, he is supposed to take it out; that is correct.
Q. That is what he is there for¥
A. That is right; that is what he is t.here for.
· Q. Then it leaves him and goes to a $yruping machineY
A. Yes.
Q. Do you have an inspector for that 7
A. Not after it lms gone through the syruper, no, sir.
Q. Just before¥
.
.
A. .Tust before the syruping machine.
Q. Is that the man who has been there all the time ( ref erring to picture) 1
A. No, sir.
page 67 } Q. That is a white man, isn't iU
A. Yes.
Q. You use a colored fellow for that, clon 't you?
A. We baves at various times during tbe war used colored
men. Right now we have. all white men.
·
Q. How long have you had all white men Y
A. I would have to check my records: I think I would
be safe in saying that white men have been on the machines
since the 1st of ,January, 1947.
Q. If that inspector tllere turns bis licad or is called away,
and there is something in that bottle, naturally he would not
see it.
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. R. A. Cathey .
. A. If there is anything in the bottle and he turns his head,
it would go through.
Q. And that is what you have him there forf ·
A. We have the man there to pick out broken bottles, and
bottles that have been chipped.
Q. And bottles with substance in them 'l
A. If they have any substance in them.
Q. Suppose one of these containers happen to be. empty.,
without a bottle, wouldn't he put a bottle on there?
· A. No, sir.
Q. What would you do Y
·
A. Where would we get the bottle from to put on
page 68 ~ there 'l
· ·
Q. He has bottles around there, doesn't l1e?
A. No, sir. He has broken bottles around there that are
in the tub.
Q. If he had to take one off, would he have to replace it 'l
A. No, sir. The other machine has to slow down until
this machine catches up. I don't see where he would get the
bottle from.
Q. When it gets to the filling machine, wouldn't it be open T
A. No, sir. The minute the potties start running Rhort into
.the filling machine, the man cuts the filling machine off until
this machine catcbes up witb it.
Q. L~t's assume one of those bottles was taken out, wouldn't
he replace it witb another bottle Y
A. No, sir.
Q. Would he stop the machine?
A. No, sir; because you have a distance of several feet
from here to the machine, and, with one bottle behind another,
it might run half an hour before he stopped the machine.
Q. When that gets to the filling machine, there would be
an opening there Y
A. No, sir. The bottles are one behind another.
page 69 ~ They are not in a pocket after they get on tlie conv~yor.
·
Q. They are one behind another Y
A. Yes.
Q. But if you took one outA. The conveyor is running faster than the bottles coming
off. Consequently, it keeps the bottles up to the filling machine all the time.
Q. As those bottles leave on that clmin-is that siugle or
double¥
A. Single.
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Q. If a bottle there were removed going to the filling ma-chine, would you stop the machine!
A. No., sk
Q. ·what would you put in its plaoo?
A. I would not ·put anything in place of it.
Q. What would happen to iU
A. Wouldn't anything happen to it, because there is 'One
· bottle behiJ?,<l the other. . T!ie only thing that would h~ppen,
eventually 1f you kept m1ssmg bottles, he would cut this machine off ·and l~t this machine continue to nm until it filled up
that conveyor. We hav-e approximat-ely three or four <iases
of bottles from this point to the syruping machine.
Q. Isn't that a chain that rnns automatically7
·
A. That is righl
,
page 70} Q. And it goes to an automatic ·filling machine?
A. That is right. But, there is nothing in there
that happens to separate one bottle from another. There is
110 partition in there, or anything else.
·
Q. How wo~ld it catch up 7
·
A. Because tbe conveyor is running faster than the bottles.
You would have 'One bottle behind the other. If you have the
-conveyor running faster than the bottles being taken away,
if this pulled up like this and there were a space in there,
this bottle would catch up with it, because your conveyor is
:pulling faster than they are going in the machine.
Q. And there is rm pocket?
A. There is no pocket in the conveyor.

J3y a Juror-:
Q. You said that a 3% alkaline solution would disintegrate
n worm .. '\Vhat woul<l it do with '{l wasp?
A. The same thing.
Q. What would it do with a yarn of· tl1read, or something
like thaU
A. I don't think they have ever checked a t]n·ead through
ihe machine at all.
Q. Would a wasp, or n hard-shell insect' like t11at, dis·
solve?
-page 71 ~ A. I feel like it would, yes, sir; I am sure it
would.
RE-DIRECT EXAMINATION.
By Mr. Rixey:
. •
.
•
Q. Mr. Cathey, would you mmd tellmg the Jul'y wbnt ~x:periments you have made with the machine.
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B. A., Cathey.
A. I think we have run most every experiment that is possible, that we ever had any complaint on.
Q. And it takes it out!
A. Yes, sir.
Q. I understaµd it will not take out rnbber'l'
.
A. No, sir. I did not say that. I don't mean it won't takeit out. It might come out of the bottle, but it won't disintegrate. The rubber will still be there.
Q. It won't disintegrate wood!
A. Nine times out of ten if anything, is in the bottle, unless it is stuck in there some way in the manner this is, it.
would fall out of its own accord. The operation of the machine is with the neck of the bottle down 90% of the time.
Q. You said, "Unless it is stuck in there/' Have -you
tried it with glue 7
· A. Yes•
. page 72 ~ Q. Have yon ·run glue through the machine Y
A. Yes.
·
·
Q. What does it do 1
A.. It dissolves glue in a hurry. That is one of the easiest
things. Either glue or syrup· that is left in the bottle will
.
dissolve.
.
Q. Here is something that I did not make clear to the jury.
This, as I understand it, is.the end of the machine after 'the
· bottles have come out of the sterilizer.
A. That is right.
Q. One row of si~teen bottles is then let down from the
conveyor on a platform Y
•
·A. That is 1·ight.
Q. And from that platfonn to a conveyor belt?
A. That is just a plain platform, with no movement at all.
Those bottles paus~ there, ·and the next row of bottles push
them off.
·
.
Q. They push them out onto the conveyor, and that is run·
··
ning by here 7 ·
A. That is right.
Q. And those bottles then stand on the conveyor that l1as
no pockets 'I
· A. No pockets.
·
Q. And they are pushed off on that conveyor, .
page 73 ~ and that conveyor pushes the bottles on around to
your syruping mac.hine! ·
A. That is right.
Q. And the bottles are stationary, and the conveyor is moving, so that will pull one bottle up to the next bottle t

Nor. Coca.:.ddia Bottlhigs Wks.; Inc:;

V:

Chloe Land.

49

A; That is right:
•

-

~.'

•

•

•1

Mr. Rixey: That is alt
.
Mr. Bangel: No further questions;
~fr. Rixey: That is our case, sir. .
The Court: Is the1;e anv rebuttal Y
Mr. Bangel: Nt>, sir: .

(Thereupon, a recess wns taken until 1 :45
page 74} ·

P: if:.)

:A.F'TERNOON SESSION:

Met pursuant to the morning sessidn,
ties present as heretofore ndted: ·

with

the same par:

(The folibwing prbcMding was had ih the abs·erice of the
jury:)
Mr. Rixey,: The defendant moves ti1e Court tQ strike the
evidence of the plaintiff in this case on the ground that there
is no evidence of negligence in this case sufficient to sustain
a verdic~ for ..th.e p\ai~ti:ff, ~~ the follo~rig gr~un~s:. .
The only basis of aily claim of neghgetice on tlie part of
the. defe!}dftnt _is _found in that. pr~~uinpt,ion ~f n~gligence
which wo.uld. fallow the proof of the foreign substance being found irl ti bottle that is shown to be untampered with
up to the tinie the foreign substance is found: It is submitted that that presumption cannot apply in this case, for
the reason that under the testimony of the plajntiff, .she testified that she opened t~1is bottle ~nd placeci it oii. ~e table
ten or fifteen minutes before she discovered the foreign sub-.
stance iu the ~ottle. 'The refore, the evidence does not show
. that the bdttle was untampered with up to the time
page 75 ~ that tbe foreign substance was found. On the contrnry, her own testimony is to tlie effect that the
bottle stood open on the table for ten or fifteen minutes prior
to the finding of the foreign substance. It is therefore submitted that there could be no. presumption in this case that
the foreign substance was in the bottle at the time the bottle
left the custody of the defendant company:
The Court: I overrule the .niotiori.
Mr. Rixey: I note an exception:

50

Supreme Court of Appeals of Virginia
.
.
(The Court then read the written instructions to the jury,
exceptions being noted by the parties to the respective instructions, as follows:)
INSTRUCTIONS..

Plaintiff's Instruction No. 1 (Refused).

"The Court instructs the jury that if they find from the
evidence that the defendant, Norfolk Coca-Cola Bottling.
Works, Inc., manufactured or bottled and placed upon the
market the bottle of beverage called Coca-Cola in question
in this case, for human consumption, and that the plaintiff,
·Mrs. Chloe Land, purchased said bottle of beverage in due
course of trade, and that as the result of the, negligence of
the Norfolk Coca-Cola Bottling Works, the said bottle of
Coca-Cola so purchased contained foreign substance, and
plaintiff was thereby damaged, it is your duty to return a
.verdict for the plaintiff."
Mr. Bangel: The plaintiff 'objects and excepts to the refusal of the Court to grant Plaintiff's Instruction No. 1, as
offered, and alsQ objects and excepts to requiring the plaintiff to submit to the jury contributory.negligence of the plain.tiff, as under the evidence in this case the plaintiff is not
guilty of any contributory negligence as a matter of law.
Plaintiff's Instructfo1i No. 2 .(Refused).

r

"The Court instructs the jury that they may infer negli·
.
gence from the fact that foreign substance was -!).
.page 77 } found in the bottle, and the, law does not require
(,
the plaintiff to show the particu~ar dereliction.",,

t.

.:tf

Mr. Bangel: The plaintiff objects. a'iid excepts to the
Court's refusal to grant Plaintiff's Instruction No. 2, as this
instruction correctly states the law; and the jury should be
told that an inference of negligence may be drawn from proof
that foreign substance was in the bottle.
Plai11tiff'• 1"8tructio" No. 8 (Refused

M

Offered)..

"The Court tells the jury that foreign substance in food

'

A.
S'1

l

~

f

~
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~r beverage packages, not tampered with: are in themselves
-evidence of negligence; and that when it is shown by. the evidence, a prinm fade ·case of negligence on the part of £he
manufacturer of said food or beverage is made out."
Plaintifrs Inslructio·n No.

3

(Granted as Amended).

. "The Court tells the jury that foreign substance. in food
,or beverage packages, not tampered with, are in themselves
evidence of negligence; and that when it is sl1own by the evidence, a prima fade case of· negligence on the part of the
manufacturer of said food or beverages is made out.
"But the Court tells you that the pr·ima facie presumption
a))ove referred to may be rebutted by evidence
page 78 } showing that tJ!e defendant exercised a high degree
of care in the washing and filling of its bottles.
"The issue as to wl1ether the defendant did exercise a high
-degree of care is for you to decide.''
l\fr. Bangel: The plaintiff objects and excepts to .the refusal of the Court to grant Plaintiff's Instruction No. 3, as
offered, and objects and excepts to the Court's modifying
-said instruction. by adding the following:

"But the Court tells you that the prima facie presumption
above referred to may be rebutted by evidence showing that
the defendant exe1'.cised a high degree of care in the washing
:and f1lling of its bottles.
"The issue as to whether the defendant did exercise a high
degree of care is f ot you to decide.''
The instruction is complete, as offered, and should not be
modified and changed by the said additions.
Rixey: The defendant excepts to the action of the Court
in granting Plaintiff's Instruction No. 3, on the grounds heretofore stated in my motion to strike the evidence.
Plaintiff's Instruction No. 4 (Granted).

'' The Court i;nstructs the jury that if they find from the
-evidence that the defendant, Norfolk Coca-Cola Bottling
Works, Inc., manufactured or bottled and placed
page 79 } upon the market the bottle of beverage called CocaCola in question in this case, for human consumption, and that the plaintiff, Mrs. Chloe Land, purchased said
bottle of beverage in due course of trade, and that as the
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:result o:f the· negligence- of the Norfolk Coca-Cola B·ottling
Works,, the said bottle of Coba-Co1a so p-drchased contained
foreign substance;. and plaintiff wrui thereby damaged, it is:
your duty io retnT11: a verdict for the plaintiff, unless you
further believe that the plaintiff was gttilty of contributory
negligence/'
·
/

Mr. Bangcl: The plaintiff objects and excepts to re'qui}'ing:
the plaintiff td submit to tire jury contnlm.tofy negligence:
of the plaintiff; as under thb evidence in this case the plaintiff.
is not guilty pf any cdritributQry negligence as a matter of'.

lp.w.

· · ·

Mt; Rixey: The defendmrt excepts to' ti1e action of the
Court i:Q granting Plaintiff's Inst:ructio'Ii No. 4, dn the ~rounds:
heretofore sfate4 in my niotioin to strike the eiticience.

Defendant's 111:structioii No; 1 (Granted);
"The Court instructs th:e jury that the law does ndt con_;
template a tecdvecy for every accidents} injury; but allows
ii racovery only in case· of. proc:Jf o'f negligence on the part
of the def~dints; and in this case the plaintiff
page 80 ~ must prove by a pre~onderance of the evidence:
.
that ilie defeildants failed. to exercise that degree
bf care which is ordinarily exercised by :reasonably prudent
persons engaged in a similar business.''
Mr. Bangel: The p1ni:titiff objects and excepts to the grant:
mg of Defendant's Instructidn No. 1, on the ground that it
does not.corl'ectly state the law. It puts upon the plaintiff a
greater burden than requir~d l:iy law; namely, that plaintiff
must prove "that tlie defendant failed to exercise that de-:.
gree of ciu:e which is drdin?rily exercise~ by .reasonably pru.:
aerit persons (?ngaged in a similar business'';
.

Defendant's in-siruction No.

''~e

2

(Granted);

Court instructs thejury tha_t t~e btirderi is upon the
plaintiff to prove by the p~~pdnderance of the evidence that
the foreign substance was 1~. the ~ottle. ~hen it left .the cus.:
tody ·of the defendant bottlmg co_mpnny. U nles~. the plain-:
tiff has so proven by the preponderance of the evidence, you
should find for the defendant.
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If after hearing all the evidence, you are in doubt as to
whether the foreign substance was in the bottle when the
bottle left the custody of the defendant bottling company;
and ii appears equally as probable that it was not in the bottle
when the bottle left the custody of the _defendant
page 81 ~ bottling company, as that it was, you should find
for the defendant."
''

nfr. Bangel: The plaintiff objects and excepts to the granting of Defendant's Instruction No. 2, on the ground that it
does not ~orrectly state the law.

.

Defendant's lnstructfon No. 3 (Granted).

"The Court instructs the jury tllat in determining whether
the defendant bottling company was negligent as alleged;
and whether the foreign substance was in fact in the bottle
at the time it was bottled and capped at the bottling company's plant, the jury may consider the time the bottle was
out of the plant and in the possession and under the control
of others, and whether any opportunity existed for persons
other than the bottling company to place the foreign sub··
stance therein or permit it to get in.''
Mr. Bangel: The plaintiff objects and excepts to the granting of Defendant's Instruction No. 3, as it does not correctly
state the law.
Defend011it's bistruction No. 4 (Granted).

"The Court instructs the jury that even if the foreign
substance complained of was bottled at the bottling company's plant, and later consumed in whole or in part by the
plaintiff, and even if sbe was injured thereby withpage s2· ~ out negligence or fault on her part, yet if upon
the whole case the evidence shows that the defendant bottling company exercised a high degree of care in
the bottling preparation and inspection of its product, the
bottling company bas disel1arged its full duty and the plaintiff is not entitled to recover damages from it."
Mr. Bangel: The plaintiff objects and excepts to the granting of Defendant's Instruction No. 4, because it takes from
the jury the question of whether or not the defendant has exercised that high degree of care required in the case.
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Defe,ndant's Instruction No. 5 (Gra,nted).

"The Court instructs the jury that even though you may
believe .from the evidence that the foreign substance was
bottled in the bottling company's plant, and that it was neg. ligent in doing so under other instructions of the Court, yet
if the jury shall further believe from the evidence that the
plaintiff, by the exercise of reasonable care should have discovered the foreign substance in the bottle before consuming
its contents, and thereby avoided injury to herself, and that
she did not exercise such care, she is not entitled to recover
damages in this action, and you should find for the defendants."
page 83 ~. Mr. Bangel: The plaintiff objects and ·excepts
.
to the granting of Defendant's Instruction No. 5,
because under the facts in this case the plaintiff is not guilty
of contributory negligence, and this instruction should not
be submitted to the jury.
Defendant's bistr.uction No. 6 (Granted).

"The Court instructs the jury that while the defendant'
bottling company owed the duty to ·exercise a high degree
of care in the bottling and preparation of its product, this
action is based on negligence, and the defendant is not an
insurer
. or guarantor
. of the purity of .its product.''
Defendant's Instruction No. 7 (Granted).

"The Court instructs the jury that if you are unable to
determine from the evidence whether the defendant was
guilty of negligence, and if {t is just as. probable that it was
not negligent as that it was, or that the accident complained
of was unavoidable in the exercise of .reasonable care, you
shoul~ find for the defendant."
Mr. Bangel: The plaintiff objects and excepts to the granting of Defendant's Instruction No. 7, as this case does not
show any unavoidable accident.

•
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page 84} Defendant's lnstructio• No. 8 (Refused).
"The Court instructs the jury that the mere presence of
foreign substance in the bottle will not of itself alone sustain a recovery by tbe plaintiff, unless you believe from the
-evidence that the defendant was guilty of such negligence as
was the proximate cause of the injury, if any."
Mr. Rixey: The defendant excepts to the action of the Court
in refusing Defendant's Instruction No. 8, on the ground
that this instruction correctly states the law and is applicable
to the facts of this case, and should have been given.
Deferidant~s Instruction No.

9 (Granted).

'' The Court instructs the jury that the burden is upon the
:plaintiff to prove each and every element of his case by the
preponderance of the evidence; and that a verdict for the
plaintiff cannot be based upon conjecture, guess, speculation
or random judgment, but can be based only upon the evi<lence."
Mr. Bangel: The plaintiff objects and excepts to Defend·
ant's Instruction No. 9, as it is not a question of gue.ss or
-speculation, but from the evidence whether the defendant has
.
overcome the inference of negligence; and is al:page 85 } ready covered many times with regard to the burden of proof. It should not be granted again and
thus stress it before the jury•
.Defe1ula,,i.t's Instruction No.

10

{Refused).

'' The Court instructs the jury that if you believe from the
,evidence that the existence of the foreign substance in the
bottle was an unavoidable accident so far as the bottling
company was concerned, without negligence on its part, you
·should find for the defendant bottling company.''
Mr. Rixey: The defendant excepts to the action of tbe
Court in refusing Defendant's Instruction No. 10, on the
ground that this instruction correctly states the law· and is

•
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applicable to the facts of this. case, and should have· beeu
given.
~

· After argument of counsel the Jury retired tOl
tllei:r room to consider of their verdict- The. jury
1·eturned the £ollo.wing verdict:

page 86

"We the Jury find for the plaintiff and awam damages in
the amount of $500.00.

J. F. SCHER, Foreman.''
Thereupon the defendant moved the court to set aside the
verdict and render final judgment for the defendant or grant
a. new trial, on the grounds that the verdict is contrary to thelaw and the evidence and without evidence to support it.
·~

'

~

" On a;otber day -the said motion was argued by counsel;
upon consideration of which the Court overruled the motion
of the defendant and rendered final judgment for the plain. tiff against the defendant, Norfolk Coca-Cola Bottling Works,.
Inc., to which action of the Court the defendant duly excepted.
JUDGE'S CERTIFICATE.
I, Floyd E. Kellam, Judge of the Circuit Court of the City·
of Portsmouth, do hereby certify that the foregoing is a true
and correct transcript of the testimony and proceedings of
the case of Chloe Land v. John Gaffos, James Gaffos .ancl
Anthony Gaffos, partners, trading as Dale Confectionery, and
Norfolk Coca-Cola Bottling Works, Inc., tried in said court
on the 3rd duy of October, 194~d includes all the testimony
offered, the motions and 9\>jections of the parties, the rul- ings. of the Court, and the exceptions of the parties, and all
other proceedings of said trial.
.
I further certify that the exhibit offered in evidence, as .
descl"ibed by the foregoing record, and designated as Plaiutiff 's Exhibit 1 and the chart and photograph referred to in
the evidence have been initialed by me for tl1e purpose of
identification.
\. I further certify that said transcript wa·s presented to me
\ for certification and signed within sixty d~ys after the final

t
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order in said cause, and ·that the attorney for the plaintiff
had reasonable notice in writing of the time and place at which
the same would be tendered for certification.
Given under my hand this 23rd day of February, 1948.
FLOYD· E. KELLAM, Judge. ·
A Copy-Teste:
FLOYD E. KELLAM, Judge.
page 88

~

CLERK'S CERTIFICATE.

I, Kenneth A. Bain, Jr., Clerk of the Ch-cuit Court of the
City of Portsmouth, Virginia, do hereby certify that the foregoing transcript of testimony and other proceedings of .the
trial of the case of Chloe Land v. John Gaffos, James Ga:ffos
and Anthony Ga:ffos, partners, trading as Dale Confectionery; and Norfolk Coca-Cola Bottling Works, Inc., duly certified by the Judge of said court, together with the original
exhibits bottle, chart and photograph, introduced upon the
trial of said case, identified by the initials of said Judge,
were :filed in my office on the 23rd day of Februa1-y, 1948.
KENNETH A,.. BAIN, JR., Clerk.
page 89
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State of Virginia,
City of Portsmouth, to-wit:

I, Kenneth A. Bain, Jr., Clerk of the Circuit Court of the
City of Portsmouth, State of Virginia, do hereby certify that
the foregoing is a true transcript of the record in the foregoing cause; and I further certify that the notice required by
Section 6339, Code of 1919, was duly given in accordance with
·
.
said section.
Given under my hand this 24th day of February, 1948.
Teste:
KENNETH A. BAIN, ,JR., Clerk.
· By: DORIS V. MAJOR, D. C.
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I, Kenneth A. Bain, Jr., Clerk of the Circuit
Court of the City of Portsmouth; State of Virginia, do certify that pursuant to section 6338 of the Code
of Virginia, W~ E. Cathey, as principal, and Hartford Accident and Indemnity Company, as surety, the Clerk being satisfied as to its sufficiency, entered into and acknowledged on
the 22nd day of January, 1948, a combination suspending
and supersedeas bond for the said defendant, Norfolk CocaCola Bottling Works, Inc., in the penalty of $750.00, with condition according to law, as prescribed by sections of the Virgini~ Code 6338 and 6351.
page 90

KENNETH A. BAIN, JR.,·
Clerk of the Circuit Court of the City
of Portsmouth, Virginia.
A Copy-Teste:
M. B.

·wATTS,

C. C.
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