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H lll.E I I-Bit I EFS 

. !· Fnrm a ml rc, 11 tc11t., nf appdlrm t'., bri~f. l'lw npc11inJ? brief of th<' appellnnt (or the 
p e t1llon fo r a p pc-al when a d o1 •tcd a s th<' n1u·nin,cr hrie f) shnll <'Ont11i11 : 

( n) ;\ s11 hj1·ct incll'x a nrl tahle o f eita t inns wi t h <'''""' a lpha hd ic:dly :irrnnJ!l'<I. (;itntions 
of VirJ!inia l'as1.;s m u st r,·frr to t he- \ ' i rg-i11 i,1 H,•1'11r ts and . in a rlclition, may rd<'r to other 
r eports containi nf,! such east•,, 

(h) A 1,ri_d ~l '.d1•1111•nl ''.f the rnat<•ri:il p 1·oc,·1·cli111!' in thr lm n •r court, thr ,·rror~ a~signcd 
nncl till' <JUc·s taons mvoh·,•cl 111 the n p1wa I. 

(c) /\ ekar a11d rnnt'i sP , ta l<'11H·n t o f llw f:ii:1~ . wilh rl't'rr<' tl<'<' lo tlw pn,:ws nf tlw record 
when· th,•r1• is any pos,ihility that llw otlwr s ic lt· 111.ty ')Ucs tion the s tatcnwnt. \\'hc·rl' thr fnctK 
ire controvrrt,•cl it s h1111ld hr " ' s l11 l1·cl. 

( d ) Ari.:w1w11l in ., uppor l of th,· JIOSilion nf :opp1·1lant. 
The hrict' ~hall , ,.. , ign <'d 1,y a l il'ct, t 011, · 11 i !oriw r prnl'tic inJ! in this C'Ou r t. !!i"ing his 

:1ddrc~s. 
T ill' ap pl'I Lmt 111ay nclopt the p1-lili11 11 for ap p,·:11 ns hi s o pc·nin;r hri~f hy so stn ting in the 

peti t ion, or hy J! id n '.! i n npposin;! counsc·l w r it l{·n 1111\i,·,· ()i s nl'h i11t e11t inn wi t hin fln" d 11\'s of 
thi: rl're ipl lty 11 pp,·lla11 t o f th<' prin lt-d rc,·or,I . .- ,m l hy fll inf! a cnpy ni s 11<'h nul ic t' with the 
clerk of till' court . No nll,•J?•·1l c>r ror wit sp,·<'ilit·,1 in t lu· O}'l'n inJ! hrid or 1wtiliu11 fnr nppeal 
s lu ,11 h e 1u l111itt.·cl a~ n J.( rr>t1 11cl fnr ar/!llnH·11 l by :,p: ·•·l!anl on th t> hcnrinl,! o f t he t·riuse . 

2. Funn t1nd r 1111/1·n1s 11j "l'J"·Jlu ',1 f,,.i,'{ . '1'!11• lrri,•f fur lhti a p pl'lk<.> s hall ('nntnin: 
( n ) A s uh.kc l inckx ,tn,l t a hle 111 ,·il:t tiu11 ll' i lh 1 .. 1sL· , a lphahetically 11rrangt:cl. Citation 

of Viq?inia cus,,s 11111s t rdcr io llH' \ ' i r;: inia l{q11n·t s a nd , in adclitiou, mny rdt'r tn othe:r 
rrporls c11nl 11 i11init such ca~c·s . 

(h) /1. s lnt ,·1111·111 of llll' c·a r. ,• a m! nf llw points inrnln·<l. if the a ppc·ller clis1qirt'CS with the 
s t .~l!'nwnl nf 11pp,•ll:111 t. 

(e) A s l ,, truu•nl pf fhc fac ts which ar,' 111·,·,,,s:11y to c·orr,·,·t nr simplif)' the s ln!t>ment in 
appellnnl's h ri..f in so fo r ns it is 1J..c1111·1l n rn11,·1111s u 1· i nacl .. 'lunk, \\'i1h appn)priut,· rdl'rl'nCe 
lo t hl' paires of lhl' rl'corcl. 

(cl ) Arg mr;i'nt in s 1111port o i 11 ,l' p n,illo11 of :ipp.-J l,·1·. 
'11,e h ril'f ~ha ll 11 .. s i;!lwcl hy a t ll'ast on,• a lfmn,·y pract icing in this r ourt. giving his 

a cldn.·ss. 
:3. ll,·pl .'I hri, f. Tlw rq,ly b rief (i f a ny) oi tl w apprllant ~hall ct1ntnin a ll the 1mtho rilles 

rdil•d 1111 hy him. not r,•frr n •d to in h is p.t ilion or upc·niflg h r icf. In o th,•r n·s pr C'l s il ohnll 
conform t11 t h,· r,•q11i rt'1111•11t, fnr app,·11,·,··,~ liri,·i . 

·L 'fim e nf Jili1111. ( n) Ctnr. C.,sT,. ' l h .. opt-11in;.( hrid of tht• appella nt ( if !here be one 
in adclition In thl' p d ition for ap]l<':d ) sh ·1ll h· fikd in t ill' r lerk'~ ofl i<' <' wilhin fiftc"n dnys 
after I he n·c•l'ipt lty ,•nun, "1 fo r up1wlla11 L u t' llll' p r ill l<·il n·corcl, !Jut i11 nu cnnt h•&s thlln 
l hil'I\' ,Jur s h,· fnr C' th,• fi rs t cl w nf t h,· H'.,s inn at whil'lt th,· rns,· is to lw hr11rcl. Thr hrici of 
the ;;ppcilt-,• s h:d l lw lih•d in ti1,· dctk's olli,·,· nnl hl,· r l h:in fif t,·~n clnys, aml th,• r1·pl)' brief 
of lill' a pyll'll1111 L 1111t lah·r t h:m one da y, hl.'lun• ilw lirs t cl.,y of th<.> srssion nl ,d1id1 tlw c»se 
i~ to h t• lwn r cl. 

(h ) C11D1t" ·"· t',,s1:s. fl, nilllin al r,1,,·s l, l'i,•fs 11111,t 1i .. 11lrcl withiu the tiull' spec ified in 
civil 1•a;,,·s; prll\'icl l't!, h11,,·1·,·,·r . l ha l in :1111,,• 1•:i,,•s in wl,:<'li !hr· reconls ha,·,· nn l h,·en printed 
a nd clr lin •r <' <l I,> (·<11111,,•I at k:ist l w l'nt y- th·,• day ~ lid,1r,· llw liq!'iu11i111:' 11f tilt' n ,·xl :<cssion uf 
the rcnu r t, s 11d 1 r ast's ~ha ll h,• ;,l :•cc,l ,tl t lw fon t ,,f i lw dol'kl't for lhaL s ,•ssi,m of lh,· court, a nd 
the C'm111111 111\\'l'allh's hri d ~1,.,11 lie fiJ.,,l a t l,·11 , I 1,,11 <1 ·1\ ,, pri" l' to th e ca lling n f th,· <':t~•· , nnd 
the repl) hrie f for illl' plaintiff in erro r not l:ikr lhnn tilt' clay hefnre lhc ,·:1..,c i~ n lk<i. 

(c) Sr11•111 .\no:,.; m · con:,..-si:1 • . ,s -ro HI !:,..-c,. 1 , ,,,11 , <"1 fo t• opposing p:i rti t·s 111nr tih· with the 
clerk 11 writt.-n .~tip11! 11 t ion cha nf! ing th.- li111t· fo r li li11Ii hri<'fs in nn~· l':t s t•; prm•i1fr,l, however, 
thnt ,1 11 hrids 11111s t lw tik cl nut la t rr lh: ,11 ll 11 • ch \' lu•inr ,· s uch cn;c is to he hrnrd . 

/l . .Yu111/11 ,· of rr,11i1•., /11 , ,,, fi/l' il "'"/ i/1 I i.·, t • ,I i o •')>J•11si119 1:1r1u ;,,,,J. 'f\\'1·11ty r op il'S of euch 
brief ~hall hl' file-,! w ilh tilt' t'lc-rk 11f llll' ,·m1rt, 1111d 111 kus l t wo ,•opics m .1il,•d nr dclivrred to 
opposing t '()Ull 'il'i nn o r l>t·fn r ,~ the rl:iJ on \ I hil'h lhc h rid is filccl, 

(i. S izr 11,r,/ 'l'!IJJI'. Bri,·is shall 111' ni1w i111'111 ·, in l,·11µ-t h nncJ s ix inrlw~. in width. so i!S to 
confor m i11 <lillw n l iun, lo thl· p ri11l<' 1l n·,·onl . a n,1 sha ll fi r printe<l in ly p1: no t lrss iu s iu·. as to 
hf'ig ht a nd wid th, th1111 lhl' ty p.- in which t h,· r ,·,·,m l i, pl'i11t,•d. Th,• r ,•co nl n11111lrn of tlw 1•m, ... 
anrl names nf 1·111111~,·l , hull h<' printed on lhe front l'll\'c r of :ill brie fs. 

'1. l\'011·C'1>111J1lit111 r, , ,jf,0,·I 11{. Tiu· C' lt-rk of t his court i, cli r r dc1l not lo r< 'l 'l'in· o r filt: n 
brit.!f which foil., t o c n111pl ) w ith th,, r.-quir, ·c11rnt s of lhis rule. 1f 1w il her s ide has flkd a 
proper hrid for llw eauM· will not be hcnrd. If nnc of the pnrlies fails tu file u 11rup,,r hrief be 
can not he lwnrcJ. hut the case will be heard er parte upon the argument o f the pa r t y by whom 
Uw brief has lrec n likcl. 
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IN THE 

Supreme Court of Appeals 

of Virginia 
ATRICHMPND 

----o----

Record ·No. 3504 

----o----

VIRGINIA TRANSIT COMPANY 
a Virginia corporation, 

PLAINTIFF IN ERROR 

v. 

· JOSEPH B. OWENS, Administrator of the Estate of 
RUTH H. OWENS, D~c~ased, 

DEFENDANT IN ERROR 

PETITION FOR WRIT OF ERROR AND SUPERSEDEAS .· . 

PETITIO.N 
To the Honorable the Chief Justice and the Justices of th,e' 

Supreme Court of Appeals of Virginia:· 

PRELIMINARY STATEMENT 

Virginia Transit Company .respect~ully represents -that it. is 
aggrieved by a final judgment in. the principal sum of Ff{t~en 

· Thousand Dollars ($i5,000.00) rendered against it iti t,he 

·."'\ 



2 Supreme Court of Appeals of Virginia · 

2* Circuit Court of the City of Richmond on *June 21, 1948, 
in an action where Joseph _B. Owens, Administr~tor of 

Ruth H. Owens, deceased, sought recovery for the death of 
his wife Ruth· lI. Owens which occurred about 4: 10 p. m. on 
July 19, 1946, when she was struck and instantly killed by an 
'92't'1iound -street car of Virginia Transit Company when she 
attempted to cross from the north to the south side of Broad 
Street approximately midway between Robinson.--Sj;reet. and - -~ Da~in the City of Richmond. 

As appears from map submitted herewith marked Exhibit 
with Petition for Writ of .Error and Supersedeas, Broad Street 
extends approximately e~_and west an:d .. on July 19, 1946, there 
was a double track street railway approximately in the center 
of the street, and the street was smooth paved from curb to 
curb,' the northerly street railway track and also the portion 
of the street extending northwardly from that track to the • 
curbing having been used on July 19,- 1946, by west bound 
traffic, and th~ southerly track and that portion of the street 
extending southwardly to the curbing having been used on 
July 19, 1946, by east bound traffic. 

Joseph B. Owens, Administrator of Ruth H. Owens, deceased, 
was plaintiff and Virginia Transit Company was defendant in 
the trial court, and for convenience they will be designated 
by the same terms in this Petition for Writ of Error and 

Supersedeas. 

3* *Petitioner is advised that entry of judgment against peti-
tioner as aforesaid constitutes reversible error to the pre­

judice of petitioner which warrants review and reversal of 
the judgment; and· petitioner therefore prays for a Writ of 
Error and Supersedeas. 

$tenographic transcript of the record, including all pro­
ceedings in the trial court is submitted herewith, together with 
certificate of plaintiff's qualification as Administrator marlied 
Plaintiff Ex. No. 1 which· is the only exhibit which was· offered 
in evidence. 

Reference will be made to the transcript throughout this 
petition; all references to the record being designated by the' 
letter "R" followed by appropriate page numbers. 
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THE ISSUES UNDER THE PLEADINGS 

The notice of motion for judgment (R 2-4) alleges in detail 
that the defendant negligently ran down the plaintiff's decedent. 
The defendant filed a plea of the general issue (R 6~7) . 

THE PROCEEDINGS IN THE TRIAL COURT 

Trial by jury was had on March 25-26, 1948, including a 
view by the jury on March 26, 1948. 

After all the testimony for both parties had been intro-
4* duced, the defendant moved to strike the testimony * (R 158) 

upon the ground that Coly Henley (colored), a witness for 
the plaintiff, had testified to a physical impossibility which was 
incredible, and consequently that no negligence had been proved 
against the defendant which would support a ~erdict for the 
plaintiff, and upon the further ground that the testimony had 
convicted plaintiff's decedent of negligence as a matter of law 
which bars any recovery by the plaintiff. The court overruled 
the .moti<?n and the defendant duly excepted. 

The ~nt insisted in tlie trial court and says now tha( 
plaintiff's decedent walked upon the w:est bound track between 
intersections when the west bound street .car was so close u_pon 
her that it was impossible for the operator of the car to stop 
it before it struck her. · 

The defendant objected and .excepted to the granting of 
any instructions for the plaintitf upon the ground that there 
is no evidence to support any instructions for the plaintiff.~ 
And the defendant objected and excepted specifically to the 
granting of last clear chance Instruction. No. 4 for the plaintiff 
upon the ground that no· issue of the last clear chance is war­
ranted by the testimony in the case. 

· Under the instructions given, the jury returned a verdict 
of Fifteen Thousand Dollars ($15,000.00) for the plaintiff. 

5* *The defendant thereupon moved to set aside the verdict 
as contrary to the law and the evidence and without evi­

dence to support it for the reasons already stated. 

THE OPINION AND JUDGMENT .QF THE TRIAL COURT 

· The motion was subsequently argued by counsel . and was 
taken under advisement by the court, and on June 16, 1948, the ' 

• . I 
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· court announced its ruling in a letter to counsel as follows: 
(R 16).; 

"After having read the stenographer's transcript of the 
-evidence and the memorandum on behalf of the defendant, 
·submitted by counsel, ·and after having given due considera- · 
tion to the able oral argument of counsel and th:e reasons 
given by counsel for the defendant why the motion to set 
aside the verdict should be sustained, · I am of the opinion 
that the verdict of the jury should not be disturbed.· There­
fore, I am overruling the motion to set aside the verdict 
and will enter judgment for the plaintiff on Monday, June 21, 
1948." 

Pursuant to the foregoing letter, the court on the 21 day 
of June, 1948, rendered judgment on the verdict for the plain­
tiff; all subject to exception by the defendant. 

ASSIGNMENTS OF ERROR 

The defendant insisted in the trial ~ourt and says now: 

6* * (1) That the testimony fails to convict the defendant of 
·any negligence which will support a verdict for the 
plaintiff. 

(2) That the testimony convicts plaintiff's decedent oj 
negligence as a matter of law which proximately caused 
and efficiently contributed to the death of plaintiff's · 
decedent and bars any recovery by the plaintiff. 

(3) That the trial court committed ~eversible error to the 
prejudice of the defendant when the court granted. 
last clear chance Instruction No. 4 for the plaintiff; and 

( 4) That the trial court committed reversible error to the 
prejudice of the defendant when the court declined 
to set aside the verdict for the plaintiff and enter up 
_final judgment for the defendant, or in lieu thereat 
grant the defendant a new trial upon all the issues in 
the case on account of misdirection of the jury by the 
court. 

THE Qu:E5TI0NS ~OR DECISIO~ 

_ The questions for decision are: 

(1) Does the testimony fail to convict the defendant of 
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negligence which will support a verdict for the plain-
tiff? . 

(2) Does the testimony convict plaintiff's decedent of neg­
ligence as a matter of_ law which proximately caused 
and efficiently contributed to her death and bars any 
recovery by the plaintiff? 

(3) Did the trial court c~mmit reversible error to the pre-· 
judice of the defendant when the court gave last·./ 
clear chance Instruction No. 4 for the plaintiff? 

( 4) Did the trial court commit reversible error to the pre-
7* judice of the defendant *when the court refused to set­

aside the verdict of the jury and enter up final judg­
ment for the defendant, or in lieu thereof grant the 
defendant a new trial upon all the issues in the case 
on account of misdirection of the jury by the court? 

THE THEORY OF THE DEFENDANT 

The defendant says all the foregoing questions must. be 
answered in favor of the defendant. · 

THE FACTS WHEN VIEWED MosT FAVORABLY To THE PLAINTIFF 

(1) The facts according to Joseph B. Owens (R 18-28, 
48-54.) 

Ruth H. Owens was the wife of Joseph B. Owens (R 18) 
and he did not see the occurrence when she was killed. Accord­
ing to Joseph B. Owens, Ruth H. Owens was 48 years of age 
at the time of her death (R 18) and fm; about two years prior 
to her death she had been a volunteer U.S.O. Canteen Worker 
at Broad Street Station (R 19-20, 26) . At the time of her 
death she was on her way from Broad Street Station to catch 
an east bound street car to Thalhimer's store to purchase a birth­
day cake for her husband (R 22-23). 

As appears from. map marked Exhibit wit_h Petition for 
Writ of Error and Supersedeas, there is a walkway from 

8* *Broad Street Station on the north side of Broad Street; 
the walkway being equi-distant from Robinson Stree~ and 

Davis Avenue. 

According to Joseph B. Owens, the distance from the walk­
way at the north side of Broad Street to the safety zone on 

I 
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the east side of Davis Avenue is about 250 feet (R 24) and 
the curbing on the north ·side of Broad Street is about 30 feet 
from the north rail of the west bound track; the distance be­
tween the two. rails of the west bound track being a little over 
4 feet; and large street cars extend "close to 2 feet" over the 
track (R 24) . 

According to Joseph B. Owens, his wife was in perf~ct 
health at the time of her death (R 25), and had lived in 
Richmond approximately 30 years (R 26) . According to Joseph 
B. Owens, she was, therefore, thoroughly familiar with the. 
locality where she was fatally injured. She was in full pos-

. session of all her faculties (R 27) and was an active woman 
for her age (R 27) : 

(2) Police Officer Joseph Ryan did not know the facts 
(R 29-34). 

Joseph Ryan, a Police Officer from the Traffic Department 
of the City of Richmond was called to the stand by the plain­
tiff (R 29), but he did not know any relevant facts and his 

testimony is immaterial.· 

- 9* * (3) The facts according to Coly Henley (R 34- 44, 115-116). 
Coly Henley a twenty-five year old Negro .(R 40) testified 

for the plaintiff that he was seated about midway on the left 
side of the west bound street car which struck Mrs. Owens. 

According to Coly, he saw Mrs. Owens leave the north curb 
of Broad Street (R 35) "right in front of the * * * walkway 
that leads to the Broad--Stree_t_ Station", and the car which 
struck her was then standing approximately in the safety zone 

· on the east side of Davis A venue (R 35-36). - · 

Coly testified he saw Mrs. Owens continue to walk across 
the street and that the street car started from a st~ndstill-when 
she was about midway between the north- curb of Broad Street 
and the north rail of the west bound track (R 36) , i.e. about 
15 feet from the north rail of the west bound track. 

According to Coly, he saw Mrs. Owens continuously as 
she walked across the street, and she walked .upon the west· 
bound track when the approaching west bound street car was 
about -65 feet away from her (R 36-37), and according to Coly, 

· the operator of the car was then winding his change box and-
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looked to his left (R 37) , and he did not sound his gong or 
apply his brakes before the impact occurred (R 37). 

10* *According to Coly, "two kids" hollered and the operator 
stopped the car so suddenly that "he shook the street car 

and practically everyone on the street car was shook up" (R 38). 
According to Coly, the car· did not go more than 10 or 12 feet 
~after the brakes were applied, and the car stopped when Mrs. 
Owens' body, lying between the east bound and the west bound 
track; was "almost at the seat" where Coly was sitting (R 38). 
The weather was clear (R 38). 

Coly testified under cross-examination that Mrs. Owens 
was walking normally in an ordinary· manner when she stepped 
off .the curb (R 41), and that she was "about half way between 
the curb and the first street car raH" (R 41) when the street 
car started forward from the east side of Davis Avenue (R 42). 

Coley testified also under cross-examination that Mrs. Owens 
_ . did not hesitate or slow down or stop, but kept walking straight 

across the street in a normal manner (R 41-42), and that she 
left the north curb of Broad Street "a little nearer. to the 
east of the center of the. walkway" to Broad Street Station 
(R 43). 

And Coly testified finally under cross-examination that it 
. was precisely 241 feet by his actual tape line measurement 

from the place where the car was standing when Mrs. 
11 * Owens left the curb to the point where she was struck * (R 

43-44). 

Coly did not testify regarding the ~eed of the car, but ac­
cording to all the testimony in the case, the maximum speed 
of the car from the time it started from Davis· Avenue to the 
point where Mrs. Owens was struck did not exceed 10 - 12 miles 
per hour. · 

Coly did not estimate the distance the car traveled before Mrs. 
Owens was struck. He testified ·from· actual tape line measur.e­
ment; and according to him the car started from a standstill 
and traveled 241 feet at a speed which had admittedly never 
exceeded 10 - 12 miles per hour and struck Mrs. Owens before 
she crossed a space of 15 feet plllS the width of the street car, 
though she walked normally and did not hesitate or slow down· 
or stop. 

Obviously Coly testified to a physical impossibility which 
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is incredible; and his testimony is the testimony upon which 
the plaintiff must rely to recover. The. testimony of Coly that 
the operator of the car negligently failed to maintain a proper 
lookout and give warning of his approach might be believed, 
but Coly did not show by credible testimony that there was 
any causal connection between the purported negligence of 
the operator of the car and the fatal injury of Mrs. Owens; and 
neither the testimony of Coly nor anyone else will support 

last clear chance Instruction No. 4 for the plaintiff. To 
12* the contrary, all the *credible testimony in the case is 

to the effect that Mrs. Owens walked upon the west bound 
track when the west bound street car was so close upon her 
that it was impossible for the operator of the car to stop it 
before it struck her. 

I 

(4) The facts according to L. D. Drinkwater (R 45-48). 
L. D. Drinkwater testified for the plaintiff that he was 

driving his automobile westwardly along Broad Street behind 
the street car, and that the only other moving · west bound 
traffic was a Plymouth automobile in front of him. The Plymouth 
stopped beside thestreet car and Drinkwater stopped behind· 
the Plymouth (R 47). · 

Drinkwater saw Mrs. Owens · fall from the _ _street-car-on 
the left side after she had been struck (R 45) . He did not see 
her before she was struck and he did not hear any gong before 
s;he was struck (R 45). Drinkwater went to Mrs. Owens and 
she had some change in her hand (R 46) . She was lying about 
midway of the car after it stopped· (R 46). 

Obviously the testimony of Drinkwater will not support a 
verdict for the ·plaintiff; and Joseph B. Owens, Joseph Ryan, 
Coly Henley and L. D. Drinkwater are the only witnesses who 
testified for the plaintiff and the ·only witnes~es upon whom 

the plaintiff can rely for a recovery. 

13* *Tm: MATERIAL FACTS ARE UNCONTRADICTED 

Since Coly Henley testified to a physical impossibility which 
is incredible, and s~ce there is no other testimony for the 
plaintiff which will support a verdict for him, recourse must 
1:)e had to the testimony for the defendant to determine whether 
the plaintiff can recover; and the testimony for the defendant 
convicts Mrs. Owens of negligence which was the proximate 
cause of her fatal injury, and consequently any negligence on 
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the part of the operator of the street car is immaterial and· will 
not support a verdict for the plaintiff. 

(1) The facts according to John L.Go'M'-(-R-64-86). 

According to John L. Corr, the operator of the west bound 
street car, the street car never attained a speed exceeding 10 
miles per hour after it left Davis Avenue (R 56), and he first 
saw Mrs. Owens about 6 or 8 feet from the west bound track 
when she hurried zig· zag between a steady stream of traffic 
going west (R 72), looking westwardly (R 56), and the street · 
car was then from 5 to 10 feet from her (R 57, 82). 

According to Corr, the car was in good operating order 
and when he saw Mrs. Owens he sounded his gong (R 59) 

and threw the car into emergency and stopped within 
14* *approximately 20 feet after the left front of the car just 

in front of him (R 82) had struck Mrs. Owens (R 59, 82). 

Corr testified without contra4iction that street cars cijd 
not stop for passengers opposite the walkway to Broad Street 
Station (R 59). Corr denied he was grinding his change carrier 
and testified he was looking straight ahead (R 60). 

(2) The facts according to H. J. Winston (R 86-97). 
H. J. Winston, a clerical employee at Broad Street Station 

testified for the defendant that Mrs. Owens told him when she 
left the station that she -was going to Thalhimer's (R 87), and 

r---
that the last time he saw her she was about 150 feet away 
from him (R 91) toward the east side of the walkway f~om 
Broad Street Station (R 80) stepping hurriedly into Broad 
Street (R 87-88) on an angle eastwardly (R 88) , and that she· 
glanced westwardly (R 88) as she stepped from the curbing 
(R 95). . 

According to Winston the street car had crossed Davis. 
Avenue and was moving very slowly (R 90) when Mrs. Owens 
left the curb (R 89), and quite a few automobiles were passing 
by (R 89). Winston did not notice Mrs. Owens again until 
after she had been struck .(~He rushed to her then and 

she was lying beside the car about 6 or 8 feet from the front 
15* (R 90), and the car was then 10 - 15 feet ""east of the walk­

way· from Broad Street Station. 

(3) The facts according to Mrs. Anna Bates (R 97-104) .. 
Mrs. Anna Bates testified for the defendant that she was 
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in the third seat from the front on the west bound car (R 98). 
Mrs. Bates did not see Mrs. Owens until "she was falling right 
directly from · the window where I was sitting", after the at- · 
tention of Mrs. -Bates had been attracted by the sounding of· 
the gong, the application of _the brakes, and the thud of the 
·impact (R 98-101); and the operator of the car then was looking· 
forward in front of the car (R· 103). 

(4) The facts according to James P. "Wilson (R 104-115). 
James P. Wilson testified for the defendant that he was on 

the car in the third seat from the front" on the right (R 105), 
and that -the speed of the car from Davis Avenue to the point 
of impact did not exceed 10 miles per hour (R 106) . Wilson 
first saw Mrs. Owens on the track "right in front of the car" 
(R 106) when the car was about 4 feet from her (R 107). The 
gong attracted Wilson's attention and in the time "it took her 
to walk across the track" he heard the thud of the impact 

(R _ 107), after he felt the thud of. the brakes; and according · . 
16*··. to Wilson, the *operator was looking straight ahead (R 112). 

(5) The facts according to George H. Bowles (R 1~6-120). 
. George H. Bowles, a traffic officer of the City of Richmond, 
testified for the defendant that he was called to the scene and 
that blood stains in the street indicated that Mrs. Owens had 
been struck 103 feet west from the west property line of Davis 
Avenue (R 118) . -

(6) The facts according to Douglas C. Johnson (R 120-130). 
Douglas C. Johnson testified for the defendant that he was 

~ the fourth or fifth seat from the front on the left of fhe car 
(R 121)·, and that the speed of the car from Davis Avenue to 
the point of impact did not exce~d 10 miles per hour (R 122) . 

Johnson did not see Mrs. Owens before she was stru~k 
(R 123). His attention was attracted by the sounding of the 
gong and the application of the brakes at the same time (R 123) _ 
followed by the thud of the impact, and then he saw Mrs. Owens 
as she was falling to the ground (R 123-124); and not more 
than 6 or 8 feet of the car ran past her (R 124) . When John­
son's attention was first attracted,. the operator was sounding 

the gong and doing all he could to stop the car, and after 
17* the operator applied *the brakes (R 125) he "was facing 

just a little bit to his left" (R 124) in the direction in 
which Mrs. Owens thereafter immediately fell, i.e. the operator 
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was looking at Mrs. Owens as she was falling to the ground .. 
The application of the brakes and the sounding of the gong 
occurred simultaneously (R 126) . 

(7) The facts according to Clarence Harris (R 130-138f. 
Clarence Harris (colored) testified for the defendant that 

he was.seated about center on the right of the car (R 131). Ac­
cording to Harris, the speed of the car from Davis Avenue to 
the ·point of impact did · not exceed 10 or 12 miles per hour 
(R 131). Harris saw Mrs. Owens when she was about 4 feet 
from the street car (R 131). "She had gotten to the· track, 
but she hadn't started across. She stepped right across the 
track and by the time I got ready to yell, it looked like the 
conductor seen her the same time I did and he tried to come 
to a stop. He rang the bell and tried to stop and he couldn't 
(R 132) .. 

Harris testified that Mrs. Owens was crossing at the walk­
way from Broad Street Station about the middle of the block 
(R 133). "She was trying to run across-just looked like she 

was trying to run to get across the track" (R 134) . When 
18* Harris first saw Mrs. Owens the car was *about a foot 

from the point where it struck her (R 134). "He applied 
the brakes c}nd the brakes snatched us almost to the front (R 134) 
* * * I tried to yell, but it happened so quick I couldn't yell" 
(R 136) . The street car was about 10 feet from Mrs. Owens 
when Hari:~s first saw her (R 137). • · 

(8) The facts according to M. C. Lewis (R 138-146~) 
M._ C. Lewis (colored) testified for the defendant that he 

was coming out of William Byr4 Cleaners on the south side 
of Broad Street about opposite the east side of the walkway 
from Broad Street (R 138-139), (map marked Exhibit- with 
Petition for Writ of Error and Supersedeas), when he saw 
Mrs. Owens in Broad Street walking fast toward th~ car line 
apparently from Broad Street Station and ve_ry close to. the 
car track. She was walking in_ the direction oj William Byrd 
Hotel and was looking in the opposite direction (R 145-146). 

According to Lewis (R 139-140) he "saw her walk into thf: 
street-car"; and when he first saw her the west bound street 
car was from 8 to 12 feet away from her (R 140); and "she 
walked right into the car" (R 140)_. 

According to Lewis, the operator of the car sounded the 
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19* gong (R 142) and "stopped so quick he is bound *to have 
applied his brakes" (R 143) • 

(9) The facts according to W. K. Carper (R 147-156.) 
W. K. Carper testified for the defendant that he was driving 

his automobile westwardly along Broad Street following the 
street car (R 147) when he saw Mrs. Owens walk rapidly 
(R 148) in front of th·e street car which was. running about 10 

· miles per hour (R 148). Carper did not see the actual impact 
because he was coming up beside the car at that moment and 
the car obstructed his view (R 149). 

When Carper first saw Mrs. Owens she was about 15 feet 
fr.om the track (R 149) and the street car was then from 25 - 35 
feet from her (R 149); and according to Carper, Mrs. Owens 
never slacked up (R 149), and. went upon the track when the 
car was only about 5 feet away from her (R 149-150). · Accord­
ing to Carper, she was walking southeastwardly from the walk­
way to Broad Street Station toward the safety zone for east 
bound cars (R 150). 

THE TESTIMONY Is ALTOGETHER CONCLUSIVE 

AGAINST THE PLAINTIFF 

The testimony altogether is conclusive against any recovery 
by the plaintiff, and after all the testimony in the case had been: 

introduced, the defendant as already state·d moved to strike 
20* the testimony for the reason~ already *specified; and the 

-court overruled the motion subject to exception by the 
defendant. 

ARGUMENT 

Coly Henly Testified to an Impossibility Which is Incredible 
Coly Henley testified to a physical impossibility. It is im­

possible that the street car . started from a standstill on the 
east side of Davis Avenue an~ traveled 241 feet by actual tape 
line measurement at a speed not exceeding 10 - ·12 miles ·per 
hour· and ran do~n Mrs. Owens before she could walk normally 
a distance of 15 feet to the track and across it in safety. 

The testimony of Coly that such a thing occurred is in­
credible and must be disregarded: 

For Coly's testimony to be true, the car must have started 
from a standstill and trav:eled 241 feet at ,a maximum and uniform J 

. I 
! 
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speed of 12 miles per hour which it could not have done before 
Mrs. Owens could walk normally a -distance of 15 feet to the 
track, plus 4 feet across the rails, plus 4 feet representing 2 foot 
overhang of the car beyond each rail, or a distance of 23 feet, 
plus, say one additional foot for safety, or a total distance of 24 
feet. If she walked 24 feet at 4 miles per hour the car must 
have traveled a uniform speed of 40 miles per hour to have 

run her down; and if she walked 24 feet at 2 miles per hour, 
21 * *the c~r must have traveled a -uniform speed of 20 miles 

per hour to have run her down. But the speed of the 
car never exceeded 12 miles per hour. 

The Supreme Court of Appeals is not required to believe 
that which judges from human experience know is inherently 
incredible. Day v. Commonwealth (1948) 187 Va. 457; Moody v. 
Howell (1948) 18 .. Va. . ... ; 49 S.E. (2nd) 233. 

The court is not bound to accept as true what it knows to 
be untrue. Drumwright v. Walker (1937) 167 Va. 307; Kent v. 
Miller (1937) 167 Va. 422; Meade v. Saunders (1928) 151 Va. 636; 
Johnson v. R. F. & P. R. R. Co. (1933) 160 Va. 766; BTaswell v. 
Virginia Electric and Power Co. (1934) 162 Va. 27; Bu·rch v. Chace 
Street Building Corp. (1937) 168 Va. 329; Virginia Electric and 
Power Co. v. Mercer (1933) 161 Va. 666; Virginia Electric and 
Power Co. v. Bennett (1931) 156 Va. 910; Saunders v. Temple 
(1930) 154 Va. 714; Equitable Insurance Co. v. Stieffens (1930) 
154 Va. 281; Virginia Railway & Power Co. v. Bailey (1918) 123 
Va. 250. 

Courts cannot accept as true statements which if made out · 
of court no one would believe. Norfolk and Western Railway 
Co. v. Eley (1932) 157 Va. 568, 575. 

"Here is applicable the oft repeated judicial expressions 
'we are not bound to believe the unbelievable' ". 

Lynchburg Traction Co. v. Wright (1933) 161 Va. 251, 261. 
22* *"We are not required to believe that which the physi-

cal facts demonstrate to be untrue. Chesapeake & Ohio 
Ry Co. v. Barlow, 155 Va. 863, ise S.E. 397." 

Harris v. Howerton (1938) 169 Va. 647. 

Last Clear Chance Instruction No. 4 Should Not Have Been Given 
Over the opjection and exception of the defendant, the 
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trial court erroneously granted last clear chance Instruction 
No. 4 for the plaintiff as follows (R 168-169): 

"The Court instructs the jury that wherever you are 
instructed in this case that you may find for the defendant, 
or that the plaintiff may be barred from recovery, should 
it be proven that the plaintiff's decedent was guilty of con­
tributory negligency, these instructions are subject to the 
following qualifications: 

".That even though you may believe from the evidence 
·that the plaintiff's decedent was guilty of contributory negli­
gence, -yet this will not prevent the plaintiff from recover­
ing in this case. If you further believe from the· evidence 
that the motorman in charge of defendant's car saw, or 
by the exercise of reasonable care should have seen, that 
the plaintiff's decedent was in a position of peril or about. 
to go into danger and was oblivious thereof and. that she 
was in danger of being struck by the streetcar should the 
car contirue on and that the motorman thereafter ·could 
have sounded a warning, slowed down or stopped the car 
by the use of reasonable care in time to have prevented 
the car from striking the plaintiff's· decedent, but. failed 
to do so, then your verdict must be for the plaintiff." · 

23* *Without Coly Henley there is no testimony that . the 
operator of the car had enough time and enough distance 

within which to stop the car before he struck Mrs. Owens if 
he had exercised ordinary care after he realized her peril, or 
in the exercise of ordinary care should have realized it. 

Seeing a person in the apparent possession of all his facul­
ties even with back turned to an approaching vehicle or with 
head bowed or turned away, approaching the track of the 
vehicle with no superseded circumstances or evidence of un­
consciousness of peril, does not impose upon the operator of the 
vehicle the duty of pre-vision; and he has the right to assume 
that a normal person in the situation requiring the exercise of 
prudence will use his faculties in time to prevent his injury. 
That is the course of human experience. Green v. Ruffin (1924) 
i41 Va. 628; Willard Stores v. Cornell (1943) 181 V:a .. 143. 

"In Norfolk Southern R. Co .. v. Smith, 122 Va. 302, 94 
S.E. 789, 790, Judge Prentis said: 'The doctrine of the 
last clear chance has nowhere been better stated than in 
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the syllabus to the case of Roanoke Ry. & Elec. Co. v. Carroll, 
112 _Va. 598, 72 S.E. 125, thus: "The underlying J?rinciple 
of the doctrine of the 'last clear chance', as declared by the 
dec,isions of this court, .is that, notwithstanding the con­
tributory negligence of the plaintiff, there is something 
in his condition or situation at the time of the injury to· 
admonish the defendant tha:t he is not able to protect him­
self. The· doctrine is one of prior and subsequent negli- -

24* gence, or of remote and proximate cause, and_ *presupposes 
the intervention of an appreciable interval of time between · 
the prior negligence of the plaintiff and the. subsequent 
negligence of defendant. Where the negligence of both 
continues down ·to the moment of accident ·and contributes 
to the injury, the case is one of concurring negiigence, and 
there can be no recovery." '. 

Virginia Electric and Power Company v. Vellines (1934) 
162 Va. 671, 681. 

"The doctrine of last clear chance 'implies thought; 
appreciation, mental direction, and the lapse of -sufficient 
time to effectively act upon the .impulse to save another 
from injury.' Barnes v. Ashworth, 154 Va.· 218,_ 250, 153 S.E. 
711, 720, See also; Hutcheson, Adm'r v. Misenheimer, 169 Va. 
511, 517, 194 S.E. 665, 667. 

"In Washington, etc., Railway v. Thompson 136 Va. 597, 
603, 118 S.E. 76, 78, we said: 

'' 'It should and must be emphasized ·that a plaintiff is 
not entitled to recover under-· this doctrine upon a mere 
peradventure He has no right to hold the defendant liable 
merely upon showing that perhaps,if the defendant's agents 
had responded properly, promptly, instantaneou~ly, :he might 
have been saved. The burden is upon him. to show affirma­
tively by a preponderance of the evidence which convinces 
the average mind that by the use of ordinary care, _after 
his· peril was discovered,· ·there ·was in fact a clear chance:. 
to save him. It is insufficient to show· that there was a 
mere possibility of s_o doing.' 

"See also, Hendry v. Virginia Ry. & Power Co., 130 Va. 
282, 284, 107 S.E. 715, 716; Vi.rg·'.nia Electric & Power Co._ v. 
Vellines, 162 Va. 671, 681, 175 S.E. 35, 39; Frazier v. Stout, 
165 Va. 68, 74, 181 S.E. 377, 379. 
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"In the present case the evidence fails to show affirma­
tively that the operator of the bus, by .the. use of ordinary 
care, after Lesny's peril was discovereq, had in fact a last 

- clear chance to save him. At best, there was merely a 
possibility of .his doing so." 

Virginia Stage Lines v. Lesny (1940) 175 Va. 351, 356-357. 

25* *Mrs. Owens Was Guilty of Negligence Which Bars 
Her Recovery 

A pedestrian who steps upon a street railway track im­
mediately in front of an approaching car between crossings is 
negligent and cannot recover. Virginia Railway & Power Co. 
v. Boltz (1918) 122 Va. 649. 

As was said in Derring's Adm'r v. Virginia Railway & 
Power Co. (1918) .122 Va. 517, Mrs: Owens was laboring under 
no physical disability and it was her duty to see that the car 
~ad slackened its speed or stopped before going on the track 
in such close proximity to it. 

Where a pedestrian steps on a 'street car track immediately 
in front of a car even at an intersection and is immediately 
struck, the case is rare indeed where th~ pedestrian can re­
cover. Gordon v. Virginia Electric and Power Company (1928)· 
150 Va. 442; Virginia Railway & Power Co. v. F.larris (1918) 
122 Va. 657. . 

One cannot with impunity undertake to pass in fron~ of 
an approaching street car when it can be done in safety only 
by the narrowest of margins. Hendricks v. Virginia Electric 
and -Power Co. (1934) 161 Va. 793. 

A pedestrian knowing of the approach of a street car with . 
nothing to obstruct his view, and in possession of his normal 

faculties can avoid injury in most cases by stopping and by 
26* not taking the fatal step into obvious danger. *In most 

cases, he can assure his safety by the exercise of the slight­
est care. Hendricks v. Virginia Electric and Power Company 
(1934) 161 Va. 793. 

The principle applicable in the case at bar is the principle 
which was applied in Meade v. Saur,,ders (1928) 151 Va. 636, 
where Mr. Justice McLemore said (pp. 641-643): 

"If, as from this record is apparent, the plaintiff never 

.i 
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looked for, or saw, the defendant's. car, after leaving the 
sidewalk until he was in collision with the rear end thereof, 
then his negligence was the proximate eause of his injury, . 
and there can be no recovery. If it can be said that he 
was struck by the front of the car, which bore down upon 
him, we are confronted with a situation where a pedestrian 
who sees an automobile approaching, leaves the curb to 
cross the street in front of the approaching car. The car 
is all the while in full view if he but looks, and he knows 
it is coming. Assume that the defendant was negligent up 
to t.he instant of the accident, for failing to see and avoid 
injuring plaintiff, there was an equal .opportunity for the 
plaintiff to have seen and · avoided the collision, and he 
was therefore negligent in· not doing so. · 

"As was sai~ by ~elly,
1
r, in Stephen Putney S~oe Com­

pany v. Ormsby s Admr., 9 Va. 297, 105 S.E. 563. · 
" 'In other words, if he did look he was bound to · see 

the truck, and was negligent as a matter of law in stepping 
in front of it and if he did not look, his negligence as ·a 
matter of law is none the less apparent.' Virginia. Railway 
and Power Company v. Boltz, 122 Va. 649, 95 S.E. 467; Hendry 
v. Virginia Railway and Power Company, 130 Va. 282, 107 
S.E. 715. 
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"The facts presented by this rec·ord fail to make out a 
case for the consideration of a jury, and the learned pre­
siding judge at the trial could very properly have re~used 
to give any instruction for the plaintiff; by hyp~t}?.e-

27* *tically stating the facts of the case is proved, instructed 
the jury that if they believe them, to find for the defendant, 
or at the instance of defendant might have stricken out 
the plain.tiff's evidence Davis v. Rogers, 139 Va. 618, 124 
S.E. 408. 

$ * * * * 
"Here the car and the pedestrian are traveling at right 

angles, and their paths must cross only a few feet ahead. 
There is a clear view and the _pedestrian . has seen the car 
approaching. A collision under such circumstances can 
only arise as· the result of the concurring or independent 
negligence of the plaintiff. 

" 'If ~he continuing negligence of a . plaintiff,. up ~o the 



·J8 Supreme Court. of Appeals of Virginia 

time of the injm;y, concurs with .the negligence of the 
def~ndant in causing the injury, the plaintiff cannot re­
cov·er.' Co'l}Sumers' Brewing Company v. Doyles' Admr., 
102 Va. 399, 46 S.E. 390, quoted with approval in Green v. 
Ruffin, supra." 

A street car track is itself a declaration of danger. Ashby 
v. Virginia Railway & Power Co. (1924) 138 Va. 310; Green i,. 

Ruffin (1924) 141 Va. 628. 

As was said by Mr. Chief Justice Campbell in Virginia 
Electric and Power Company v. Ford (1936) 166 Va. 619, 629:. 

"The doctrine of the last clear chance applies with 
equal force to plaintiff and defendant. Their rights and 
obligations are the same. Virginia Electric & Power Co. v. 
Vellines, supra; Green v. Ruffin, supra; McNamara v. Rainey 
Luggage Corporation, 139 Va. 197, 123 S.E. 515. Plainly it 
can not be successfully invoked by both parties to one 
accident. 

"It is riever intended that the doctrine of the last clear 
chance should wipe away or _supersede the defense of 

28* contributory negligence, *or of continuing and concurring 
negligence. Frazier v. Stout, supra .. In this case and the 
case of Driscoll v. Virginia Electric & Power Co., ante, p. 538, 
181 S.E. 402, we have recently given to the matters here 
involved careful consideration." 

So also in Dick v. Virginia Electric and . Power Company 
(1932) 158 Va. 77, Mr. Justice Browning said (p. 86): 

"* * * · We are unable to reach any other conclusion 
than that 'the plaintiff's own lack of care for herself, in other 
words, her own negligence, continuing · to the very time of 
the accident, contributed to· her injury. 

"Mr. Justice Epes said, speaking for the court, in the 
-case of Barnes v. Ashworth, supra, anq quoting from the 
case of Virginia & S. W. Ry. Co. v. Skinner, 119 Va~ ~43, 89 
S. K .887: 'No one can be allowed to shut his eyes to· 
'danger in the blind reliance upon the unaided care of 
another without assuming the consequences of the omission 
of such care.' " 
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As was said by Mr. Justice E leston in Fedele .. v. National 
Liberty Insurance Company (1945) 184 Va. 528, 534: 

,-

"In McQuown v. Phaup, 172 Ya. 419, 426, 2 S .. E. (2d) 
330, 332, this is said: 'The trial judge may and should set 
aside a veroict which is contrary to the evidence or with­
out evidence to support it. Code, section 6251. In so doing 
he must, to some extent at least, pass upon.~the .. weight of 
the evidence. Cardwell v. Norfolk, etc., Ry Co. 114 Va. 500, 
77 S.E. 612, 614. But he does not sit as a jury. It is not his 
duty to pass upon the prep~e--of evidence, and he 
should not set aside a verdict supported by testirriony which 
there is no reason to discredit.' 

." '* * * * Where it can be seen from the evidence as 
29* a whole that the verdict has *recorded a finding in plain 

, deviation from right and justice, the court may, indeed. 
should, set it aside.' Meade v. Saunders, 151 Va. 636, 640, 
144 S.E. 711, 712. See also McQuown v. Phaup, supra (172 
Va. at page 426, 2 S.E. (2d), at page 332), and cases there 
cited. 

~' 'We have no rule to tell us when. there has been a 
plain deviation from right and justice. That, within fair 
limits,. must be measured by the conscience of the court.' 
McQuown v. Phaup, supra (172 Va., at page 426; 2 S.E. (2d), 
at page 333). 

CONCLUSION 

Upon the record and under the authorities cited the defend­
ant submits that the judgment of the trial court and the verdict 
of the jury must be set aside and· final judgment rendered 
for the defendant, or· in lieu thereof the defendant must be 
granted a new trial. upon all the issues in the case since _:_· 

(l) The testimony fails to convict the defendant of any .J 

negligence which will support a verdict for the plain-
tiff; . . 

(2) The testimony convicts plaintiff's decedent of ·negli­
gence- as a-matter of law which proximate!y caused 
and efficiently contributed to the death of plaintiff's 
decedent and bars any recovery by the plaintiff; 
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· (3) ~he trial court committed reversible error to the 
prejudice of the defendant when the court granted 
last clear chance Instruction No. 4 for the plaintiff; 
and 

. 30* * (4) The trial court committed reversible error to the 
prejudice of defendant when the court declined to 
set aside the verdict of the ·jury and enter up final 
judgment for the defendant, or in lieu thereof grant 
the defendant a new trial upon all the issues in the 
case on account of misdirection of the jury by the 

. court in the granting of last clear chance Instruction 
No. 4 for the plaintiff. 

Counsel for defendant desire to state orally the reasons for 
~ reviewing the -judgment of the trial court and hereby adopt ~ 

this Petition for Writ of Error and Supersedeas as their opening 
brief in support of this Petition. 

Copies of this Petition for Writ of Error and Supersedeas 
were mailed to Messrs. Leith S. Bremner and Thomas A. Williams, 
respectively, counsel for plaintiff on the 19th day of -October, 

- 1948. 

Respectfully submitted, 

VIRGINIA TRANSIT COMPANY 

By T. JUSTIN MOORE 

Electric Building · 
Richmond 12, Virginia 

ARCHIBALD G.ROBERTSON 

Electric Building 
Richmond 12, Virginia 

Counsel 

Dated Octo.ber 19th, 1948. 
31* *We, T. JUSTIN .MOORE and ARCHIBALD G. ROBERT­

SON, attorneys practicing in the Supreme Court of_ Appeals 
of Virginia, do certify that in our opinion there · is sufficient 
matter of error in the record accompanying this Petition to 
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render it proper . that the judgment complained of be reviewed 
and reversed. 

T. JUSTIN MOORE 

Electric Building 
Richmond 12, Virginia 

ARCHIBALDG.ROBERTSON 

Electric Building 
Richmond 12, Virginia 

Received October 19, 1948. 

M. B. WATTS, Clerk 
Nov. 23, 194~Writ of Error and Supersedeas awarded by 

the court. No additional bond required. 

M.B.W. 
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RECORD 
VIRGINIA: 

In the Circuit Court if the City of Richmond. 

Joseph B. Owens, Administrator 
of the estate of Ruth H. Owens, 
deceased, 

vs 

Virginia Transit Company, 
a Virginia corporation, 

I, WILBUR J. GRIGGS, Clerk of the Circuit Court of the 
City of Richmond, do hereby certify that the paper attached 
·hereto, Marked Plaintiff's Exhibit No. 1, being certificate of 
Chas. R. Purdy, Clerk of Hustings Court of the City of Rich.; 
mond, Part .II, showing. qualification of Jqseph B. Owens as 
Administrator of the estate of Ruth H. Owens~ deceased, and is 
certµied to the Supreme Court of Appeals of Virginia under 
the provisions of Section 6357 of the Code of Virginia, as amend­
ed by Acts of Assembly of 1938, page 136; said exhibit, being 
more fully described in the Descriptive Index of Originai Ex­
hibits filed with the Record in this case. 

Given under my hand this 23rd day of August, 1948. 

WILBUR J. GRIGGS? Clerk. 

PLAINTIFF'S EXHIBIT NO. 1 

VI8GINIA, 

In the Clerk's Office of the Hustings Court of th~ City of · 
Richmond, Part II: 

I, CHAS. R. PURDY, Clerk of the said Court, do hereby . 
certify that on the 22nd day of August, 1946, Joseph B. Ow~ns 
qualified in my said Court as Administrator of the estate of Ruth 
H. Owens, deceased, and gave bond .as such in the penalty of 
$500.00, · payable and conditioned according to law. 

Given under. my hand this 22nd day of August, 1946. 

SEAL CHAS. R. PURDY, Clerk,. 
By I. M. ROBB, D.C. 



Virginia Transit Co. vs. Joseph B. Owens, Adm'r 23 

Joseph B. Owens, Administrator 
of the Estate of Ruth H. Owens, 

vs. 

Virginia Transit Company, 
a Virginia corporation, 
Deceased, 

VIRGINIA: 

Pleas before the Honorable Harold F. Snead, Judge of the 
Circuit Court of the City of Richmond, held for the said City, 
at the Courtroom thereof, in the City Hall, on the 12th day of 
July, 1948. 

Be It Remembered, that heretofore,. to-wit: In the Clerk's 
Office of the Circuit Court of the City of Richmond, the 17th. day 
of June, 1947: Came Joseph B. Owe;ns, administrator of the·· 
Estate of Ruth H. Owens, Deceased, by counsel, and filed· his 
Notice of Motion for Judgment against Virginia Transit Com­
pany, a Virginia corporation, which Notice of Motion for iudg­
ment is in the words and figures following, to-wit: 

page 2 ~ (Filed on June· 17, 1947) 

VIRGINIA: 

In the Circuit Court of the City of Richmond. 
Joseph B. Owens, Administrator 

of the Estate of R~th H. Oweni;;, 
_Deceased, · 

v. 

Virginia Transit Company, 
a Virginia corporation, 

NOTICE OF MOTIQN FOR JUDGMENT 

Plaintiff 

Defendant 

.TO: Virginia Transit Company, -a Virginia corporation, 
Richmond, Virginia -

TAKE NOTICE that on the 3rd day of July, 1947, at 10: 00 
o'clock, A. M., or as soon thereafter as Joseph B. Owens, Admin­
istrator of the Estate of Ruth H. Owens, deceased, hereinafter 
called the plaintiff, can be heard, plaintiff will move the Judge 
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of the Circuit Court of the City of Richmond for judgment 
against you, Virginia Transit Company, a Virginia corporation, 
hereinafter called the defendant, for the sum of FIFTEEN 
THOUSAND DOLLARS ($15,000.00), due to the plaintiff by 
the defendant by reason of the following facts: 

That on or about July 19, 1946, the defendant was a- common 
carrier of passengers for hire and reward by means of streetcars 
run on stationary tracks, run by electricity in the City of Rich­
mond, and it thereupon became and was the duty of the said 
defend~t to operate its streetcars, by and through its servants, 

agents and employees with proper care and caution; to 
page 3 ~ keep a proper lookout; to keep said cars under reason­

able control; and to give timely notice and warning 
- of approach of streetcars, and to operate the same at a proper 

rate of speed under the traffic and conditions then existing; and 
ft -was the further duty of said defendant to obey the city 
ordinances and traffic laws for · such cases made and provided · 
so as to avoid injury to persons and particularly plaintiff's~ 
decedent. 

Yet the said defendant, not regarding its said duty or duties, 
carelessly, negligently, recklessly and wrongfully ran and oper~ 
ated one of its streetcars westwardly on Broad Street, between 
Davis Avenue and Robinson Street, on the day in question, 
without proper care and caution;· without keeping a proper 
lookout, without having the same under reasonable control; 
without giving timely warning of the approach of said car; 
and did fail to obey the city ordinanc~s and traffic laws for 
such. cases made and provided; and did fail to operate said 
car so -as to avoid hitting plaintiff's decedent; and did fail to 
run the same at a proper rate of speed under the traffic and . 
conditions then existing so that while the plaintiff's decedent 
was crossing the street and tracks, the said car was, with great 
force and violence, run into and against her and she was 
mortally injured, from which injuries she died the same day. 

That on the 22nd day of August, 1946, the undersigned, 
Joseph B. Owens, duly qualified before the Clerk of the Hustings· 
Court of the City of Richmond, Virginia, as Administrator of 
the Estate of Ruth H. Owens, deceased, and is now acting as 
such. 

WHEREFORE, ·the said Joseph B. Owens, Administrator 
of the Estate of Ruth H. Owens, deceased, will ask judgment. 
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- at the hands of the Court against you in the sum of 
page 4 } FIFTEEN THOUSAND D0LLARS ($15,000.00). 

JOSEPH B. OWENS, Administrator 
of the Estate of Ruth H. Owens, 
Deceased, 

By:. LEITH S. BREMNER 
Counsel. 

I 

page 5 } VIRGINIA. 

In the Clerk's Office of the Hustings Court of the City 
of Richmond. Part II: 

I, Chas. R. Purdy, Clerk of the said Court, do hereby certify 
than on the 22nd day of August, 1946 Joseph B. Owens qualified 
in my said Court as Administrator of the estate of Ruth H. Owens. ~ 
deceased, and gave bond as such in the penalty of $500.00, pay­
able and contitioned according to law. 

Given .under my hand this 22nd da_y of August, 194~. 

CHAS. R. PURDY, Clerk 

By I. M. ROBB, D.C. 

page 6 } And ·at another day, to-wit: at a Circuit Court ,of 
the City of Richmond, held the 3rd day of July, 19.47. 

This day came the· plaintiff and defendant, by counsel, and 
on 'the motion of the plaintiff, by counsel, it is ordered that 
this case be docketed. Then the defendant, by counsel, filed 
herein its plea' of "not guilty" and put itself upon the Country 
and the plaintiff likewise. 

page 7 } (Filed on July 3, 1947) 

VIRGINIA: 

In the Circuit Court of the . City of Richmond 

Joseph B. Owens, Administrator ~ 
· of the Estate of Ruth S. Owens, 

Deceased, 

v. 

Virginia Transit Company, a 
Virginia corporation, 

Plaintiff 

Defendant 



, 
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PLEA OF NOT GUILTY 

The defendant Virginia Transit Company by its attorney 
comes and says that it is not guilty of the premises in this 
action laid to its charge in manner and form as the plaintiff 

· hath alleged in the Notice of Motion for Judgment. Arid of 
tliis ·the said defendant puts itself upon the CQuntry. 

ARCHIBALD G. ROBERTSON; p.d. 
page 8 ~ And at another day, to-wit: at a Circuit Court of 

the City of Richmond, held the 25th day of March, 1948. 
This day came again the plaintiff and defendant, by counsel, 

. and thereupon nine jurors were chosen by lot, and the plain-
- tiff, by counsel, and the defendant, by cou1?,sel, each struck off 

o:ne, reducing the number to seven, who are as follows, to-wit: 
P. W. Brandt, J. M. Preston, H. A. Price, John E. Pugh, Jr., 
Ernest J: Barden, Jacob Bridge and F. J. Newcomb. And they 
were thereupon sworn well and truly to try the issue joined 
in this case and having fully heard the evidence, were adjourned 

until tomorrow r:iorning at 10: 15 o'clock A.M .. 

page 9 ~ And at another day, to-wit: at a Circuit Court of 
the City of Richmond, held the. 26th day of March, 1948. 

This day came again the plaintiff and defendant, by counsel, 
and the jury sworn in this case on yesterday appeared in 
Court in accordance with their adjournment and having heard 
the, arguments of counsel, were sent out of· C~urt to ·consult 
. of a verdict, and after some time returned into Court with a 
verdict in the words and figqres following, to-wit: "We~ the 
jury, on the issue joined, find for the Plaintiff and asse.ss 
damages at $15,000.00, divided as follows: Father $5,000.00, 
Son $10,000.00. 

Thereupon the defendant, by counsel, moved the Court to 
set aside the said verdict of .. the jury as contrary to the law and 
the evidence, and for other reasons set forth ui writing arid 
now made a part of the record, which motion the Court con­
tinued for argument to be h~ard thereon. 

page ·10 ~ ·(Filed on 3-26-48) 

OWens vs. Va. Transit. 

Mr. Robertson: 

If Your Honor please, the defendant moves the court to 
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·set aside the verdict as contrary to the law and the evidence. 
and without evidence to support it, for errors committed by 
the Court in the admission and exclusion of testimony, for errors 

. committed by the Court in the granting and refusing and 
modification of instructions and upon the further gro~d that 
there is no evidence in the case of negligence on the part of 
the defendant which would support a verdict for the . plain­
tiff and for the further reason that the plaintiff's decedent 
was · herself guilty of negligence as a matter of law which -
proximately caused or efficiently contributed to her death and 

bars any recovery by the plaintiff. 

page 11 ~ And at another day, to-wit: at a Circuit Court of 
. the City of Richmond, held the 21st day of June, ~948. 

This day came again the plaintiff" and defendant, by counsel, 
and the Court having heard argument upon the motion of 
the defendant to set aside the verdict of the jury rendered i_n 
this case, and ;now being advised of its judgment to be rendered 
herein doth overrule the said motion. 

Therefore it is considered by the Court · that the plaintiff 
recover against the defendant the sum of Fifteen Thousand 
Dollars, with interest thereon to be computed after the ,rate 
of six per centum per annum from the 26th day of March, 1948, 
until paid, and his costs by him about his suit in this behalf 

· expeµded; to which action ·of the Court in overruling said 
motion and entering said judgment the defendant, by counsel, 
excepted. 

It is further considered by the Court that the proceeds of· 
said judgment, after the payment of costs and a reasonable 
attorney's fee, shall be paid. by the Administrator as follows: 
One-third of said net proceeds to himself in his individual 
right, and two-thirds of said net proceeds to the duly qualified 
guardian _of the infant son of the decedent. 

Memorandum: Upon the tr~al of this case the defendant 
excepted to sundry opinions of t:he Court. given against it, ·and 
on its motion leave is he:r;eby given it to file bills of exceptions 
or certificates of exception herein at any time within sixty 

days from this date as prescribed by law. _ 

page 12 ~ And on the further motion of t~e defendant, _by 
counsel, the foregoing judgment is suspended for 
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a period of four months from- this date, and until the appellate 
court has acted on a petition for a writ of error, presen~ed 
to said court, or to one of the justices thereof, within four 
months from this date, and until this court shall thereafter 
authorize execution to issue upon ,said judgment, upon condi­
tion, however, that the defendant, or some one for it, shall; 
within ten days from this date, enter into bond in the Clerk's 
Office of this Court with surety to _be approved by the said 
clerk in the penalty of Seventeen Thousand, Five Hundred 
Dollars, with all the conditions of a supersedeas bond as pre-

scribed by Section 6351 of the Code of Virginia. 

page 13 ~ ·Ancl now at this day, to-wit: at a Circuit Court of 
.the 1City of Richmond, held the 12th day of J~y, 1948. 

This day came the plaintiff and defendant, by counsel, 
and· thereupon t~e defendant tendered to the Court its Certifi­
cate of· Exceptions, and on the request of the defendant the 
said Certificate of Exceptions is signed and made a part of 

the record in this case. 

(Filed on July 12, 1948.) 

VIRGINIA: 

In the Circuit Court' of the City of Richmond 

Joseph B. Owens, Administrator 
of the Estate of Ruth H. Owens, 
deceased, 

v. 
Virginia Q1ransit Company, 

CERTIFICATE OF. EXCEPTIONS 

Plaintiff 

Defendant 

I, Harold F. Snead, Judge of the CircuitCourt of the City. ~ 
of Richmond, who presided over trial on· March 25-26, 1948, in. 
said Court of action entitled Joseph B. Owens, Administrator 
of the Estate of Ruth H. Owens, Deceased, Plaintiff v. Virginia 
Transit. Company, Defendants do cert~going 
Ste~ographer's T~captr--together with the oneoriginal ex­
hibit specified in said Stenographer's Transcript, and the fore:­
going instructions which were given at said trial, is a tru~ 
and correct transcript and report of all the evidence which wal 
either offered or introduced at said trial; of all of the instructions 
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which were granted by the Court at said trial; of all the inci­
dents of said trial; of all the motions, objections and exceptions 
of tlie respective parties at said trial, and of the action of the 
Court with ·respect thereto; and said Stenographer's Trans-J -

- cripts and original exhibit and instructions have been initialed 
· by me tor the purpose of identification. 

I do further certify that · the one original exhibit 
page 15 ~ which was introduced in evidence as shown by the 

foregoing Stenographer's Transcript and initialed. by 
me for the pu~pose of identification is as follows: 

Plaintiff's Exhibit No. 1, being certificate .of qualification 
of Joseph B. Owens, Administrator of the Estate of 
Ruth H. Owens, Deceased. 

Said one original exhibit may properly be transmitted to 
the Supreme Court of Appeals of Virginia a~ part of the record 
in tms cause in lieu of certifying copy of said exhibit to· said 
Court.. 

I do further certify that counsel for Joseph B. Owens, Ad­
ministrator · of the Estate of Ruth H. Owens, deceased, had 
reasonable notice in writing from counsel for Virginia T~ansit 
Company of the time and place when the afore~aid · Steno­
grapher's Transcript, exhibit and instructions would be tendered 
to the undersigned for signature and authentication, and th~t 
the said Stenographer's Transcript,· exhibit and instructions· 
were tendered to me- on the 12th day of July, 1948, within less 

· than sixty days after entry of final judgment in the aforesaid 
action; and the said Stenographer's Transcript of the evi:­
d_ence, together with the exhibit mentioned therein, said in­
structions, and copy of l~tter dated June 16, 1948, from Harold 
F. Snead, Juqge, to counsel in the cause, are hereby made a 

. part of the record in this prceeding. ' 

Given under my hand this 12th day of July, 1948. 

HAROLD F. SNEAD 
Judge of the Circuit Court of the 
City of Richmond 

page 16 } (Filed on July 12, 1948.) ,. _ 

July 16, 1948 
Messrs. Archibald Robertson, 
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Thomas A. Williams, 
Leith S. Bremner, 

Atto~neys at Law, -

Richmond, Virginia. 

In Re: Joseph B. Owens, Administrator 
of the estate of Ruth H. Owens, 
deceased, 

vs. 

Virginia Transit Company, 

Gentlemen: -

After having read the stenographer's transcript of the evi­
dence and the memorandum on behalf of the defendant, sub­
mitted by counsel, and after. having given due consideration to 
the able oral argument . of counsel and the reasons given . by 
counsel for the defendant why the motion to set aside the 
verdict should be sustained, I am of the opinion that the verdict 
of the jury should not be disturbed. Therefore, I am overruling 
the motion to set aside the verdict and will enter judgment 
for the plaintiff on Monday, June 21, 1948. 

s/s 

Very truly yours, 

Judge. 

page 17 ~ (Filed July 12, 1948.) 

VIRGINIA: 

In the Circuit Court of the City of Richmond 
Joseph B. Owens, Administrator 

of the Estate of Ruth H. Owens, 

v. 

Virginia Transit Company 

Transcript of the testimony and ·other incidents in the trial 
of the above styled case before the Honorable Harold H. Snead, 
Judge of the Circuit Court of the City of Richmond, and a Jury 
on March 25-26, 1948. 
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Joseph B. Owens 

Appearances: 

Leith S. Bremner, Esq., 
Thomas A. Williams, Esq., 

Counsel for plaintiff 

Archibald G. Robertson, Esq., 
C_ounsel for Defendant. 

page 18 ~ Note:. 

The Jurors were examined on their voir dire, the 
Jury was selected and sworn, the witnesses were sworn and 
excluded from the courtroom, opening statements were made 
by counsel for both parties 'and the following testimony was 
introduced. · 

JOSEPH R OWENS, the plaintiff, calle~ on his own be­
half, being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

By Mr. Williams: 

- Q You are Mr. Joseph B. Owens, the administrator of the 
estate of Ruth H. Owens, your wife? 

A Yes, sir. . 
Q Mr. Owens, did you qualify in August in the Hustings 

Court, Part II, as per this certificate as administrator of the 
estate of your wife? 

A Yes. 

Mr. Williams: 

I offer that in evidence. 
Note: 

Filed and marked Plaintiff's Exhibit No. 1. 
Q How old was Mrs. Owens? 
A .Ruth was 48 on June 24th before she was killed on. 

July 19th. 

Mr. Williams: 

I offer in the expectancy from American Experience Mortai­
ity Table at 48 years is 22.36 years. 
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Joseph B. Owens 

page 20 ~ Q What day was it your wife was· killed? 
A The 19th of July. · 

Q What year,? 
A 1946. 
Q Do you know about what time of day it was? 

Mr Robertson: 

Wait one minute. Your Honor, unless Mr. Owens was an 
eye witness ta the accident I object to his being questioned 
about the accident and if we are going to have any argument 
about it I suggest the Jury be e~cused so we can get it into 
the record and the Court rule on .it. 

Mr._ Williams: 

I will change the question. 
Q When did you learn of the death of your wife? 
A It was about just a few ~inutes after 4, sir. 
Q Did you learn about how long before that it had been? 
A I understood -

Mr. Robertson: 

I object to that, Your Honor. That is hearsay. 

Mr. William: 

I withdraw the question. 
Q Mr. Owens, what occupation or service had she been 

doing up there at Broad Street Station? 
A Mrs. Owens w~s very much interested in the ·u. S. 0. 

work, volunteer work, and she was also in the Canteen Work. 
She had done both since the war starte(i. 

page 20 ~ Q Now do you know the purpose of her leaving the 
· station and where she was going at that time? -

Mr. Robertson: 

I object to that, Your Honor. He cannot possibly know it. 
, except by hearsay. It is just a build-up from hear.say e~dence. 

'The Court: 

I sustain the objection unless you want to argue further 
on the matter. 
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Joseph B. Owens 

Mr. Williams: 

That is all right. 

Q Did you know her itinerary? 
A· Yes, sir, I talked to her that afternoon over the phone, 

sir. 

Mr. Williams:· 

· I think that is the best evidence. 

Mr. Robertson: · 

_ I ask that the Jury be excused and I may. not object to 
it, but it is hearsay and a self-serving declaration. 

The Court: 

Do you insist on the question? -

.Mr. Williams: 

Yes, sir, I ~ink it is proper. 

The Court: 

Ge~tlemen, will you all stand outside a few minutes? 

.Note: 

The Jury retired from the courtroom. 

By Mr. Williams: 

Q Now, Mr. Owens, did you learn from your wife wJ}ere 
she was going at that time? 

page 21 } A Yes, sir, I did. 
Q At what time was it? . 

A That was sometime along about 2 o'clock of the day 
of the fatal accident that I talked to Ruth and Ruth -said, "Joe, 
hurry home; we are going to have a light supper and I bought 
you a cake and you know we haven't had a chance to see 
Norris and Margaret since their trip to Florida and we :will 
just have a light supper and have· a Thalhimer's chocolate cake" 
-which I am very fond of. · 

Q Where was she going to get the cake? 
A She was going by Thalhimer's to get that cake .. 
A Sh~ was going by Thalhimer's to get that cake, come 



34 · Supreme Court of Appeals of Virginia 

Joseph B. Owens 

down from Broad Street Station and come down and pick the 
cake up and catch the car home. She said we would have this 
light supper and play bridge and have ice cream and that 
chocolate cake for the birthday party. 

Q Whose birthday was it? 
A Mine. 

Mr. Robertson: 

· I object to that. It is perfectly pbviously a build-up of 
hearsay ~vidence to win the sympathy of the Jury and whether 
they were going to eat ice cream and all that sutff has nothing 

·more to do with the merits of this case than what I will have 
for supper tonight and I object to it because it is nothing but 
a build-up by hearsay and self-serving statements to win the 

sympathy of the Jury. 

page 22 .~ Mr. Williams: 

We are not asking for all the incidents; we are ask.;. 
ing "for the itinerary and I think .that is proper. 

Mr. Robertson: 

I have stated to the Jury we are going to have eyidence 
she said as she started out of the. Station where she was going, 
but I am not going to agree to any such act as this for the 
sympathy of the Jury. 

By Mr. Williams: 

Q Now, Mr. Owens, under the Court's instruction I ask. 
you· just to relate where she. was going -

A She was going to Thalhimer's. 
Q And what was the purpose of going there? 
A To puy a chocolate cake. 

Mr. Robertson: 
I don't object to that. 

Mr. Williams: 

That is all we want. 

Mr Robertson: 

But, if Your Honor please, if they. go into the other I am 
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Joseph B. Owens 

going to ask for a mistrial because the damage will be. ir­
reparably dorie then. 

The Court: 

I think your objection to the other part is well founded. 

Mr. Williams: 

We weren't offering that; just wanted to get the itinerary. • 
Just state the ·itinerary, Mr. Owens, when the Jury 

page 23 } comes back. · 

Note: 

The Jury returned into the courtroom. 

By Mr. Williams: 

Q Mr. Owens, where was your wife going when she left 
the Broad Street Station? · 

A To· Thalhimer's. 
Q How was she going to Thalhimer's? 
A By streetcar. 
Q And would that be a westbound? -

Mr .. Robertson: 

I thought you were going to ask l].im why she was going 
·to Thalhimer's. 

Mr. Williams: 

Yes. 
Q Why was she going. to Thalhimer's? · · 
A To buy a chocolate cake. 

Mr. Robertson: 

Now, I want the record to show that, as I stated in the 
absenye· of the Jury, I have no objection to that testimony. 

The Court: 

All right. 

By Mr. Williams: 

Q And would that be an .eastbound or westbound street 
car she would take? . 
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A An eastbound, sir. 
Q Do you know how far it is from the pedestrian cross 

walk entering Broad. Street Station to the safety zone on the 
east side of Davis on the north side of the car tracks? 

page 24 ~ A Will you ask me that again? 
Q Do you know approximately ·how far it is from 

the cross walk, I mean the· pedestrian entrance for people 
walking into Broad Street Station over to the safety zone on 
the east side of Davis? 

A About 250 feet. 
Q How far is it from the curbing on the northside of 

Broad to the first ra.il of the westbound tracks? 
A About 30. 

Q About 30 feet? 
A Yes.· 
Q Do you know approximately how wide the westbound 

:rails are? · 
A You mean t;tie rail that th~ 
Q Between . the two car tracks there. 
A I· reckon about a little over 4 feet. 
Q. Do you know how much· those large cars extend over 

the track? 
A Oh, I would say, close to 2 feet they extend over there. 
Q Now, did your wife leave any children? 
A She left one son. 
Q What is his name? 

A Junior-Joseph B. Owens, Jr. 
page 25 ~ Q - How old is the boy? 

· A The boy will be twenty in June, sir. 
Q He is nineteen now then? 
A Yes, sir. 
Q What was the relationship between you and your wife; 

pleasant, unpleasant or what, and the boy? 
· A · It was the three of us; vie loved each other. 

Q What was the condition of her health; 
A Perfect, sir. Ruth never had a doctor over three or 

four times during her whole life, sir, outside of .the time the 
boy was born, of course. 
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CROSS EXAMINATION 

By Mr. Robertson: 

Q Mr. Owens, you didn't see the accident? 
A No, sir. 
Q So of your own Jmowledge you know nothing about 

how it occurred? 
A No, sir. 
Q How old are you? 

-A I will be fif.gt.aYJuly, sir. 
Q What is your occupation? 
A I have been with Sydnor Howey for twe~ty-two · years, 

coal, wood ·and building materials, sir; in my twenty-~econd 
year with them. 

page 26 } Q Where were you and youi: wife living at the time 
of this accident? 

A- 4800 Riverside Drive. 
Q How long had you lived in Richmond? 
A All my life, sir; born in Richmond. 
Q And she lived in Richmond all her life? 
A No, sir. 
Q How long had she lived· in Richmond? 
A We had been married going into twenty•three years. 

_She would have been here about thirty -years, sir. 
~ How long have she been acting as hostess for the 

U. S. 0. at Broad Street Station? 
A She was one of the first invited to act as hostess and 

Ruth .immediately accepted. 
Q About how lorig had she· -

- A That was right after the war started .. 
Q Will you piease answer how long? 
A I would say about two years, sir. 
Q And .about how many days a week was she in service· 

there? 
A She had a regular day, that was Frid~y, and they called 

her-often in the week. 
Q But she was always there·­
A Always there on Friday. 

Q Over a period of how many years? 
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page 27 } A I should say about two years. 
Q And sometimes oftener? 

A Oftener, yes, sir. 
Q Now you say she was in perfect health? . 
A · Yes, sir. 
Q · Then she was in full possession of all her fa cul ties? 
A' Yes, sir. 
Q Her hearing was normal? 
A Yes, sir. 
Q Her eyesight was normal? 
A Yes, sir. 
Q Her method of walking was normal? 
A Absolutely, sir. 
Q And she was an active normal woman for her age? 
A Yes, sir. 
Q She was not employed anywhere? 
A No, sir. 

- Q Does your son live.at home? 
A He is in college studying to be a minister. 
Q -Whereabouts? 
A Morris Hale. 
Q W~ere is that? 
A Out of Asheville, North Carolina. He is here with me 

at the present time for the Easter holidays. 

page 28 } REDIRECT EXAMINATION 

By Mr. Williams: 

Q Mr. Owens, could you state whether or not the safety 
zones as shown there between Robinson and Davis are today 
similar in design to those that were there when she was killed? 

A I think the markers might be a little different there, sir. 
Q What? 
A When she was killed they extended down to where 

they joined one another. -
Q You mean the one on the south side joined-came to 

a point -
A Yes, came to a point. The eastbound and the west­

bound came to a point like that,. sir, (indicating). They -over­
lapped just a little. 
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Q They overlapped at what place with respect to the 
entrance to Broad Street Station? 

A Just the other side of the pedestrian walk just enough 
to take them in. Ruth came down and walked across. · 

Q · They took in the pedestrian crosswalk? 
A Yes. · 

Witness stood aside. 

page 29 ~ JOSEPH RY AN, a witness called on behalf of the 
plaintiff and being. first · duly sworn, testified as fol~ 

lows: 

DIRECT EXAMINATION 

'.ay Mr.-Williams: 

Q, You are Captain ·~ oseph Ryan? 
A Yes, sir. 
Q Have you been. aitached to the Traffic Bureau of the 

~ity fqr · many years? . 
A ·<t was sixteen years in Traffic. 
Q. Are you acquainted with the situation up there· at 

Broad Street Station as to where people going in .and going 
from· the statiqn · cross the street-Broad Street and .enter t~e 
streetcar zone? 

A Yes; 
Q Would you state to the Jury ·what has been the practice 

for a number of years there? 
· A I will say this, when people are getting on th~ street­

cars the streetcars stop in the middle · of the block up there 
and they cross to go north in the· depot and people from the 
trains cross in the middle of the block and catch the streetcar in 
the middle· of the block. It has been the practice for a long 
time. . . 

Q Would you say it has been in practice since July, 1946? 
A It has been the practice -

page 30 ~ Mr. Robertson: . 

Now, if Your Honor please, I have an objection here 
and I ask that the Jury be excused, please. 
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. The Jury retired from the courtroom. 

Mr. Robertson: 

If Your Honor please, I object to any testimony as to what 
has been any practice th~re for a great many years. Now what 
we are entitled to have here-of co:urse, the streetcar stops on 
July 19, 1946, were governed by ordinance and by regulation 

·. and not by any custom for many years or not by any law at 
any time except on Jilly 19, 1946 .. Now I have no objection, 
of course, t~ · the introduction of any proper ordinance or regu­
lation or evidence regarding the streetcar stops or places to 

· board or alight from cars at that locality on July 19, 1946., I 
do object to any other testimony regarding it upon the ground 
it i$ not .material to this case because the, question in this 
case is did this defendant obey the law or violate the law on 
July 19, 1946, sh~rtly after 4 o'cloc~ P. M. 

Mr. Williams: 

Now, if Your Honor please, the pqrpose of the testimony 
of showing pedestrians crossed in the middle of the block is 
for the purpose of negativing the question of contributory 

· negligence of the deceased and as notice to the Com-
page 31 ~ pany of the use of the streets there and to keep 

the motorman on notice, and that is proper for that 
purpose. We are not trying to change by 3:doption of a custom 
the ordinance or anything of that kind. -

The Court: 

Mr. Robertson is not objecting to that qu~stion as on the. 
day she was killed, as I understand. 

Mr.· Robertson: 

Yess, as I understood-I may have -misunderstood Capt. 
Ryan, . but I understood Capt. Ryan to say on July · 19, 1946, 
streetcars stopped there in front of the main entrance of Broad 
Street Station to let passengers on· and off -

. " The Witness: 

No, sir, I didn't say tha~. 
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Mr. Robertson: 

I knew that wasn't the law at that time. If I am in error, 
of course that is not involved, but if I am correct in -this, then 
this whole thing is an effort to · build up a sympathetic case , 
here in the absensce of testimony. Suppose this accident had 
happened between Fifth and Sixth Streets on Br_gad, do you 
t~ it would be relevant to let the evidence come in here 
that people did cross Broad Street between the intersections 

at Fifth and· Sixth? What has that to do with the 
page 32 } merits of this case? You have a right to cross the _ 

street anywhere you want if you use ordinary· care 
for your own safety. That is not an issue in the case, it has 
nothing to do with the case. The only thing having anything 
to do with this case is when this lady undertook to cross this 
track at this point on this particular time did this Company 
negligently strike her and was she guilty of contributory neg­
ligence. This other thing is not germane to the case.. Of course, 
everybody knows they cross streets, every street in Richmond, 
and have got a right to cross them. How can that be relevant? 

Mr. Williams: 

l think the custom of crossing there into · and from· the 
Station is notice to the Company, makes them more· vigilant 
and that is what it i~ for, thPt is the purpose ef it. It is 
proper testimony ii). our opinion from that standpoint. . . 

The Court: 

I will allow the question. 

Mr. Robertson: 

The defendant objects and excepts to the ruling of the 
Court admitting this testimony for the reasons stated and to 
avoid interruption and delay will not interpose a separate ob­
jection and exception to each successive question and answer, 

but does not thereby waive· any such objection or 
page 33 } exception, but specifically relies upon its objection 

and exception to· this entire line of testimony from 
tliis and all other witnesses. 
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The Jury returned into the courtroom. 

By Mr. Williams: 

Q Captain, the Broad Street Station is the Union Station 
for the Atlantic Coast Line, the R. F .. & P. and other roads 
coming in from the north, isn't it? 

A Yes, sir. 
Q Is that walkway in and to the railroad station very 

frequently used by pedestriansf 
A Well, Mr. Williams; I haven't been in traffic for six 

years and that is out of my district. I wouldn't like to testify 
to that exactly because not being in that district and not being 
in traffic for six years I do~~t know what they do up there· now, 
~o be frank. 

. Q I am not talking about'today; lam talking about 1946. 
A r' was in the 1st District in the last six years and I 

wouldn:'t like to answer .a question like that because it wouldn't 
be fair. 

Q Isn't the William Byrd opposite the Broad Street Station? 
A Well, yes, the Broad Street Station is at Davis Avenue 

and Broad. 
·page. 34 ~ Q · And almost opposite - · 

Mr. Robertson: 

Don?t lead him any more. It is not opposite. ' 
A It is a little to the left. 

Mr. Williams: 

Tlie Captain says he doesn't want to testify. I will 'with­
draw the witness. 

Mr. Robertson: 

I have no questions. 

Witness stood aside. 

COLY HENLEY (col.), the ~tness called ·on b~half of tl1e 
plaintiff' and being first duly· sworn, testified as follows: 
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DIRECT EXAMINATION 

By Mr. Williams: 

Q Will you state your name to the jury? 
A Coly Leroy Henley. 
Q And where do you live? 
A 4312 Fulton Street . 
. Q And where do you work? 
A · For the Railway Express Company age!lcy at Broad. 

Street Terminal. 
Q How long have you been up there? 
A I have been working up· ther.e the last time for about 

three years and a half straight, but of cour_se, l been working 
for the Comp~ny about six years. 

page 35 ~ Q Did you see the injury and accident in which 
Mrs. Owens was ·hit by a streetcar? 

A Yes, slr. 
Q Were you on the streetcar? 
A Yes, sir. 
Q Approximately where in the streetcar were you sitting? 
A About half way or a little better than half way of the 

streetcar. 
Q And on which side; the motorman's or the opposite? . 
A On the .motorman's side, which is the ~efthand side .. 
Q Did you see the· lady leave the north curbing of Broad 

Street? · · 
A Yes, sir. 
Q Where was she located with reference to the entrance 

of Broad Street Station for the walking public? · 
A Right in the front of the path that goes-the walkway 

that leads to the Broad Street Station. 
·Q Where was the streetcar at the time she left the curbing? 
A . It was standing still at the corner just before . you get 

to the front of the station. 
Q Would that be Davis Avenue? 

A Yes, sir, that is Davis Avenue. 
page 36 } Q Wo~d that be on the east or west side of Davis 

Avenue where the car was standing? 
A . That is on the east side. 
Q Was the car ·standing in what is called the safety zone 

established there-at approximately the safety zone? 
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A Standing approximately in the safety zone. 

i 

Q Now did you see her continue to walk across the street? 
A Yes, sir. 
Q Where was she when the streetcar started off? 
A When the streetcar started off she was about half way 

between the first rail of the west bound track and the middle 
of the street; about the middle of the sti:eet is where ·she was 
when the car started- off. 

Q In the middle of what would be the westbound drive­
way? 

A Yes, sir. 
Q Now did you see her -when she entered the streetcar 

tracks when she went on the car tracks? 
A When she entered the car tracks I still had my eyes on 

her. I could see her continuously walking across the street. 
Q How far away was the streetcar when she went on the 

car tracks? 
A It ·was about 65 feet away from her when she entere<;l 

the first car tracks. 
p.age 37 ~ Q What was the motorman doing at that time? 

· A· The motorman was winding his change box. He 
had picked up a passenger at Davis Avenue and he was winding 
his change box continuously up the street as he started off. 
He looked to his left and was playing with his change box 
or winding it all the way · up the street. · 

Q Did he ever look up before she was hit? 
A I couldn't say exactly, but I don't believe that he did 

because I was looking right at him. 

Mr. Robertson: 

I object if he doesn't know. He either knows or doesn't 
kn.ow. 

By Mr. Williams: . 

Q Can you state whether or not he sounded his gong for 
her? 

A 
Q 
A 
Q 

No, sir, he didn't. 
Did he apply his brakes before he hit her? 
No, sir, he had hit her when he applied his brakes. 
Now do you know what attracted his attention to her? 
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Mr. Robertson: 

I object ·to that, Your Honor. He can't know what was 
in his mind. 
The Court: 

Objection is made. Do you want to reply to the objection? 

Mr. Williams: 

~o, I will withdraw that and change the question. 
page 38 ~ Q Do you know whether or not anyone attracted 

his attention to her? 
A No, sir. There was a hollering on the streetcar by two 

kids on there and I almost started to holler myself. You see­
whether I hollered I don't know because I was somewhat ex­
cited over the accident myself and he stopped so suddenly that 
·he shook the streetcar and practically everyone on the street­
car was shook up. 

Q How far did he go after he applied his br~es? 
A About 10 or 12 feet, not more than that. 
Q Now ·Where was her body with respect to where you 

were when the car came to a standstill? 
A Her body was almost at the seat where I was sitting 

in the streetcar. 
Q Could you s~ate whereabouts ~er body landed in the 

street? 
A Yes, sir~ her body landed between the eastbound a~d 

the westbound rail with her head halfway across the first rail­
ing of the eastbound track and. the blood was running out of 
her mouth and ears down that streetcar rail. 

Q Was that one of the large cars? 
A Yes, sir, it was one of the large cars. 
Q What was the condition of the weather? 

A It was fair and a pretty day, clear. 

- page 39 } CROSS EXAMINATION 

By Mr. Robertson: 

Q Who is t~e last person you have talked about this case to?· 
A Who is the last person? 
Q Yes. 
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A The last person· I talked to about this case? 
.Q Yes. 
A The last person I talked to was at my home with my 

- . wife and I have spoke of it several times with my uncle in 
South Richmond. 

Q · Who is the last lawyer you talked to about this case? 
A · Lawyer Williams. 
Q. This Lawy~r Williams (indicating Mr. ·Thomas A. Wil- ·. 

liams)? 
· A Yes, sir. 

Q When did you talk to him about it? 
A I think it was about three- days ago. 
Q That was the first time you have ever talked about this 

case to anybody? 
A Yes, sir. 
Q How did you happen not to talk about it, going on a · 

year and a half after it happened? 
A Becau.se of the fact that· nobody seemed to have 

. _ page 40 } brought it up to ·me that seemed to be intereste.d in 
the case. 

Q How old are you? 
A Twenty-five. 
Q What kind of work do you do up at the Broad Street 

Station? -
A I am Railway Express separator. 
Q What do you mean by that? 
A That means that freight comes in to this City and it 

goes to other smaller -cities-other smaller towns or villages 
and I route that the way it i~ suppos~d to go. 

Q Now you · saw this laqy leave the north curb over in 
front of the station when the streetcar was standing still on 
the east side of Davis Avenue? 

A She left the curb when the car was standing. 
Q At the east side of Davis Avenue? 
A It was right in front of the. Broad Street Station -
Q I am talking about was the streetcar on the east side 

of Davis Avenue when she left the c~rb in. the front of Broad 
Street Station 

A That is the east side, I think; the righthand side. 
Q And · she left the curb there at the walkway where 
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you enter at the µiain entrance in the middle of- the Broad 
Street Station, didn't she? 

A Yes, sir, she left the curb at that point. 
Q And at that moment the car was standing still? _ ___,,.,. .. 

page 41 } A Yes, sir, as-s~~e ·car a.----
~Y-r--_ 

Q And was she walking or running? 
A She was walking normally. 
Q In a normal-how? 
'A Normally, in an orGliR&P-y walk. 
Q In an ordinary manner; she_w_asn~lJ!!'ying? 

__ A No, sir. __ 
Q r""She wasn't running? 
A No, sir. 
Q She was going in a norma~ manner? 
A Yes, sir. 

-Q How far had she gotten.away from the ~rtb cur..b-wheii __ 
the streetcar started forward? · · · · _/ 

A About h~Jfway -;cr_p~sJ;he street; that is about~halfw:~y V -
between the curb and the first streetcar rail. 

Q Did she ever stop? 
A No, sir, she didn't. 
Q . Did she ever slow down? -
A She didn't seem to slow down. 
Q Did she -ever change her direction? 
A No, sir, she kept walking straight. 
Q Was she walking straight across or catabias? 
A She was walking straight across the street. 

Q In a normal manner? 
page· 42 } A In a normal manner. 

-Q And when the streetcar started off she was -half­
way from the curb over to the first rail of the nort~bound 
track?-

A When the streetcar started off from Davis- Avenue she 
was halfway in. the middle of the street. 

Q Was she about · the middleway of the sidewalk coming 
out there from the front of the Station? You know th~ walk­

_way that comes down from the main enti:ance from the station 
to Broad Street? 

A I don't quite get th~t qu~stion clear. 
Q I sa.y you recall that there is a walkway leading from 
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the main entrance of Broad Street Station southwardly to Broad. 
s~~ -

A It is a walkway leading from Broad .Street Station to 
Broad Street. 

Q From the main entrance of Broad Street Station? 
A Froni the main entrance; yes, sir. 
Q Was she about in the m~ddle of that walkway? . 
A· No, sir, she was about in the middle of that walkway 

at the curbstone. 
Q That is what I am getting at She was.about the middle 

of the walkway coming out from Broad Street .Station and she 
· was at the north curb of Broad Street? Do you understand 
what I am asking? 

A You are saying.she was in the middle of the walk-: 
page 43 } · way leading fro~ Broad · Street Station. Was that" 

your question? · 
Q Yes, and at t~e north curb of Broad Street. I am trying 

to get your testimony down correctly so there ~on't be any 
question_ about it. In other words, she· had come down the 
walkway from the main entrance walking about in the middle 
of the walkway and had gotten to the north curbing of Broad . 
·street. Is that correct? 

A She had come down a little less than jtist the center 
of Broad Street Station. 

Q She was a little more nearer -
A She was a little more nearer the east of the center, 

a little nearer to the east of the center of the walkway. 
Q And she had reached the north curb? 
A Yes, she had gott~n to the _curb? 
Q And she stepped from the curb while the car was still 

standing still? _ 
A. Yes, she did. She stepped from the curb while the 

car was standing still. 
Q Now from where the car was standing still up to the 

point that it struck her how many feet would you say it was. 
· A About 241 feet. · 

page 44 } REPffiECT EXAMINATION 

By Mr. Williams: 

Q How do you know that is .241 feet? 
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A Because I measured it in the presenec of you and Mr. 
Owens. 

Q Did you use a tape or stick or what? 
A A tape measure. 
Q I fo·rgot to ask you about those safety zones over· there 

for pedestrians who would walk to streetcars going westbound 
and eas~bound. Do you know whether .they meet? 

A Yes, sir. 
Q With respectto the Broad Street Depot entrance? 
A Yes, sir. 
Q Where do they meet? . 
A They meet in the middle of the block. The safety zone 

is a little better than halfway-:-the safety zone on the east side 
is better than-way over halfway of .-the entrance to Broad 
Street Station. 

Q That is, for passengers going eastbound or taking east­
bound streetcar~? 

A Yes,· sir; that is for passengers taking the westbound 
streetcar; that is, the zone on that side, and the safety zone 
on the other side means the safety zone on the west side. 

Q That would be for passengers going eastbound? 
A Yes, sir. 

page 45 ~ Witness Stood Aside. 

L. D. DRINKWATER, a.witness called on behalf of 
the pla~tiff and being first duly sworn, testified as follows: 

DIRECT EXAMINATION 
' 

By Mr. Williams: 

Q Mr. Drinkwater, would you kindly state your initials 
to the Jury? 

A L. D. Drinkwater. 
Q And where do you live? 
A Glen Allen. 
Q Mr. Drinkwater, _did you see the happening in which 

Mrs. Owens was killed by the streetcar on January 19, 1946? 
A I saw her fall from the car on the lefthand side. -
Q And where were you? 
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· A I was behind the streetcar. coming up the street the 
same way the streetcar was going. 
· Q Did you -ever see her before she was hit .by the stre~t- · 
car? 

· A No, sir. 
Q Did the streetcar sound any bell or gong before you 

saw her body hurtle? 
A No, sir, not to my lmowledge. 

Q Did you go over there to her? 
page 46 ~ A Yes, sir. 

Q Did she have anything in her hand? 
A She had some change in her hand. 
Q When you got there was she dead? 
A No, she died in a few minutes after I got there. 
Q Do you know how fast the streetcar was going? 
A No, sir, I don'~. 
Q You didn't notice that? 
A No, sir. 
Q What did you do with the change that she. had in her 

hand or did you take it? 
A I didn't bother it, but I took up a quarter lying close 

to her purse and laid it on ,her purse. 
Q Where was the body with reference to the streetcar 

when you got there? 
A She was laying on her left side and her head was in 

the southern track and the blood was coming from h~r · nose 
and draining down the track about middle way of the car that 
hit her. · 

Q Sh~ was lying about middle way of the car that hit her?. 
A Yes, sir. 
Q Did you know Mrs. Owens before· this? 

A No, sir. 

page 47 ~ CROSS EXAMINATION 

By Mr. Robertson: 

Q What is your business? 
A I am a mixer at the Philip Morris ·plant. I am the 

head mixer at the making department. 
Q Were you driving your automobile westerly up the street 

-behind the streetcar? 

·-. 
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-A Yes, sir. 
Q Do you recall what the condition of westbound traffic 

was? Was there other westbound moving traffic or do you 
know? 

A The only thing I know it was a Plymouth automobile 
in front of me and I stopped behind the Plymouth when it -
stopped beside the streetcar. 

· Q- You don't recall any other westbound traffic there at 
the· time? 

A. No, sir. 

REDIRECT EXAMINATION 

By Mr. Williams: 

. : Q Was there anything to obstruct the m9torman beJ;ween 
the Plymouth car and her body? · 

A I ~dn't see anything at all, sir. 
Witness stood aside. 

page 48 ~ Mr. Williams: 

I want to read these ordinances. 

Mr. Robertson: 

I object. You can take them up in the_ instructions, but 
-_ the Virginia practice does not permit the reading of law to the 

Jury. I object to it. · -

1\iir. Williams: 
. . 

If Your Honor please, I have alleged violation of ordinances. 
Ordinances are not recognized by the Court except as intro­
duced as evidence. 

Mr. Robertson: 

I will agree that the appropriate ordinances may be intro~ 
duc.ed in the form of instructions. That is the way we always 
do it. 

Mr. Williams: 

That is all right. I just didn't want to overlook that. 
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The Court: 

All right, you Gentlemen are in agreement on that. 

Mr. Bremner: 

. If Your Honor please, that is the plaintiff's case. 

Mr. Williams: 

Before we .rest I would like to recall Mr. Owens. 

JOEPH B. OWENS, being recalled on behalf of the plaintiff, 
testified as follows: ' · 

DIRECT EXAMINATION 

· By Mr. Williams: 

Q Would you teli the Court and the gentlemen of the 
jury how did you happen to get the name of C~ey? 

A After this thing happened, of course, f-was all 
page 49 ~- to pieces and Mrs. Duke -

Mr. Robertson: 

I object io this, if Your Honor please. What he did about 
· Mr. Henley and being all to pieces -

Mr. Williams: 
Don't state that. 

~ 

Mr. Robertson: 

I object to this testimony along that line. It is perfectly 
obvious they got him and had a right to_ get him anyway they 
could. · 

The Court: 

Are you ~sisting on the question? 

Mr. Williams: 

Not exactly that question. I would like to get in the fact. 
Q How did you learn of the witness? 

Mr. Robertson: 

I object to that. He is bringing in a whole lot qf stuff there 
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just to build tip symt,athy aiid they ate gtiing to argtl~ it. I v· 
hate_ to keep interrupting every time and ask the jury to ;to 

, out, but if he argues it in the presence of the jury you might 
as well let it ·in anc:l I will have to sit here and take it. · 

The Court: 

Gentlemen, you will have to step outside again. 

Note: 

· The jury retired from the courtroom. 

Mr. Williams: 

_ if Your Honor piease, when Coly :A:eniey was oii the 
page 50 ~·stand Mr. Robertson asked him, "You haditt tafited 

to anybody for near two years;;_ or some'tlimg and 
I want him to relate the fact how it happened it was· such a: 
vast time between the period of the· happening anci the time 
he did talk to the witness: 

Mr. Robertson: 

Let the witness state what he did and I might riot object· 
· to it. ·I don't want a jury speech liere. f want the answer· to 
the questio:Q. and not a jury argument enlisting· the' sympathy 
of the jury which is what the gentleman is trying to·· do. 

By Mr. Williams: 

Q When did you learn of Henley's re1ation t~ this case? 
A . I learned that very soon after this thing happened, Mr. 

Williams; I would say a week or two. As I tried t-0 say~is- it 
all right to say how I learned it?-Mrs. Duke was connected 
with the cafeteria at Benedictine and Ruth and Mrs. ·Norris 
were good friends, exceptionally good· friends, arid Mrs. N'Oms 

- being active in the Benedictine cafeteria, Mrs. Duke said to 
her-said to Mrs-. Norris that Mr. Duke h~ard one of the 
portei::s say he saw this accident and so we went-he gave the 
name and Mr. Howey took: it as Henry Porter. He should have 

- taken it as Henley, t~e porter, but he took it as Henry 
page ,5;1 f. Porter. l\llr. Howey went up to see him: on 2·2nd 

Street and then he learned the name and the colored' -
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, 

man~ had moved and here -about two_ or. three weeks ago I 
looked on a stick file ~ -. 

Mr~ Williams: 

Leave off the details. 

The Witness: 

I want somebody to tell· me -

Mr .. Williams: 

Just leave off the embellishments; we are trying to confine 
·you to the facts. 

A (continued) I looked on this stick file and· I came 
across Henry Porter and Mr. Howey said, "Well, Joe, T know 
where he lived" and I went up there and found his name was 
Henley and he was a porter and I went over in Fulton and 
found him. 

Q. And he was connected with- the Railroad Express? 
A Yes, sir. 

By Mr. Robertson: 

Q Have either you or your counsel -promised to pay him 
anything for his testimony? .· 

A No,. sir. 

Mr. Robertson: 

I object to all that testimony because it has nothing to do 
with this case. He goes there and says Ruth and Mrs. Duke 
were such good friends and everything -

The Witness: 

Pardon me -

Mr. Robertson: 

I am talking to the Court now. It is just building up 
sympathy and l object to · any such performance in 

page 52 ~ the trial of this case. I have no objection to his 
saying this, that he had reason to believe there was 

a colored man on that car that had seen the accident and he 
immediately tried to find out who he was and got in touch with 
him. He has a right to say that. 
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Mr. Williams: 

We agr~e to stipulate like this, that he learned -

Mr Robertson: 

I won't stipulate anything. 
Mr. Williams: 

Th~t he learned through an official of the Railway Expres~ 
through the .wife of an official of the Railway Express that one 
of the porters there had seen it and he got. the name mixed up. 

Mr. Robertson: 

. Now, Your Honor sees what- they are trying to do; they 
are trying to make virtually Mr. Duke a 'witn~ss in this case. 
Duke doesn't know whether this colored man is telling the 
truth or not. I have no _objection to putting in the testimony 
that they finally got him. I object to pulling an act at the 
expense of this defendant in this case . 

. The Court: 

. Why not ask. Mr. Owens here the question how h~ found· 
but Henley· kii:ew something ~bout this case ana he can answer 

through a friend of the family?- How would that be? 

page 53 ~ Mr. Williams: 

That is ~ll right. 

Mr. Robertson:: · 

I want him to say he learned that there was this colored 
man that said he had seen the acciden,t and he had been trying 
to locate him ever since and located him since then. 

The Court: 

I don't see any objection to that Suppose you ask that. 
question. 

By Mr. Williams: 

Q Mr. Owens, how did-you learn or Henley's relation to 
the .. case? , . 

A Through a friend of the family. 
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Q And what was the delay· 1:Jetween that period that you 
· learned and the time you did find him? . 

A A mix-up in the name. We had it as Henry Porter 
instead of Henley, the porter. 
Note: 

The jury returned into theo courtroom. 

The ,Court: 

Mr. Willidms, will you read the qµestion and answer? 

Note: 

The Reporter read the questions and answers as follow~: 
"Q Mr. Owens, how did you learn of Henley's relation 

. to the case? 
"A Through a friend of the family. 

"Q And what was the delay between that period 
page 54 ~ that you learned and· the time ·you did 'find him? 

_ "A A mix-up in the name. We had it as Henry 
Porter-instead o; Henley, the porter." 

Mr. Robertson: 

I wish the record to show the defendant has no 'objection 
to that testimony. 

Mr. Williams: 

That is the plaintiff's case, if Your Honor please. 

JOHN L. CORR, a witness called on behalf of the defendant, 
·being first duly sworn, testified as follows: · 

I 

DIRECT EXAMINATION 

By Mr. Robertson: 

Q ~r. Corr, your name is John L. Corr? 
A Yes, sir. 
Q Mr Corr, were you the motorman in c~arge of west­

bound car number -
A 448. 
Q - of 448 wheµ Mrs. Owens was struck and fatally in­

jmed up in the vicinity of Broad Street Station? 
A Yes, sir. · 
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Q About what time in the day did that accident happen, 
if y6u recall.? 

A It was a little after 4 iri the afternoon. 
page 55 ~ Q Do you remember what day of the month and 

week it wa~? 
A July 7th, I believe it was. 
Q I think it ·is agreed it was July 19th. 
A The 19th. 
·Q That was the only accident you had involving Mrs. 

Owens? 
A Yes, sir. 
Q Which direction was your car proceeding? -
A West .. 

Mr. Williams: 

Don't lead him any more. 

M:r. Robertson: 

When I say which direction the car was going --

.Mr. Williams: . , 

· I mean changing it from the 7th to the 19th. 

Mr. Robertson: .. 

You don't want to say it was the 7th, do you? 

Mr... Williams: 

I think he ought to testify what he knows. 
I 

Mr. Robertson: 

It is claimed it was the 7th and not the 1~th? 

Mr. Williams: 

I don't make any claim at all. The only thing I don't want 
you to lead your witness. 

By Mr. Robertson: 

page 56 ~ Q Mr. Corr, do you remember what was the last 
stop you made before this accident happened? 

A I was going west on Bro~d and I got a bell at Davis 
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Avenue -and I let off and taken on passengers there. It wa~ 
several cars going west ahead of me. 

Q Do you mean streetcars or automobiles? 
A Streetcars-and when I c:r:ossed Davis Avenue I cut 

my control off, cut my current off and was just rolling along 
and this ?lady came from between· some· automobiles in the 
middle of the block and right straight across in front of my 
car. 

Q What dq you think was the fastest speed of y011r · car 
from the time you left Davis Avenue until you hit the lady? 

A That is awfully hard, but not· over 10 miles at the most. 
Q Where was she the first time you saw her? 
A The'first time I caught a glimpse of the lady is,when 

· she come from the cars and ran -right straight across in front 
of. my streetcar. She was looking west on Broad. 

Q How far away from the nearest rail o'f your track was 
she when you first saw her? 

A _How far was she from the rail of my track? 
Q Yes, how far did she have .to still come towards the 

track to. get on the rail? 
A That is hard to say I could say 6 or 8 foot, 

page 57 ~ something ·uke that. 
Q -How far was your car away from her at that time? 

How far was your car east of her at that time? 
A I would say about from here to that gentleman right 

there (indicating). 

Mr. Robertson: 

Can we agree \hat is about 10 feet? 

Mr. Williams: 

Yes, I think we can say that is about 10 feet. 

By Mr. Robertson: 

Q Was she moving or standing still when you saw her? 
A She was moving, ·just went straight across _in front 

·of my car.· 
Q In what ':J"ay was she moving? Was she walking · or 

running $low or fast or how? 
A No, she seemed to be in a big hurry. I couldn't say 

she was running. I wouldn't like to put the speed she was. 
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. going at because it looked like she was in a big ·hurry and it 
was impossible for me to stop the car. 

Q When you first saw her what did you do? 
A I throwed my ·car into emergency,· which we always 

do in those things when a case like that happens. 
Q Was the car in good operating order? · 
A Yes, sir; . 

Q Which is the quickest way to stop it? · . 
page 58 } A Throw it into emergency is the quickest way. 

Q When you throw it into emergency what does 
that do? 

A That locks all the brakes at one time on it. 
Q Does that apply any sand? 
A Yes, sir. 
Q Did you succeed in· stopping before you hit her or did 

you hit her? 
A No,. I was stopping when the car struck her. 
Q What part o:E the car struck her? 
A I am sitting here operating and . this corner of the car 

struck her (indicating). 
Q You mean the left corner? 
A The lefthand corner, yes, sir. 
Q And where did she fall? 
A Around in betw~en the tracks. 
Q How· far would you say your car ran from the time 

you first saw her until. it stopped? 
A When I first saw her-well, I would say I' am not very 

good on estimating distances, but I should say about 20 feet 
in all from the time I seen her until the car stopped~ 

Q Was she at the cros~ing or between crossings? 
A Between the crossings. 
Q About how far west of Davis Avenue· was she under­

taking to cross the street? 
A Let's see; right in front of Edwards' cafeteria. 

page 59 } Q Would you say that was-how far through the 
· block going from_ Davis towards Robinson. 

A Let's see; around 50 feet, I imagine, from th~ corner 
up there. 

Q What is the next stop for westbound cars after you 
leave Davis Avenue? 

A Robinson Street. 
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Q. Is there or is there not a stop there in front of the walk­
way that comes out of the .center of Broad Street Station? 
· A No, sir, there is no stop there. 

Q Was this lady crossing straight or crossing catabias? 
A She zigged-zagged through them automobiles. . That is 

what happened. 
Q Do. _you remember whether or not you sounded your 

gong1 
- A Yes, sir. 

Q Do you remember how many passengers got on your 
car at Davis Avenue? 

A No. That time of the day it is awfully hard to say. 
Q Was anybody standing up there with you when you 

proceeded from Davis Avenue? · 
A Standing up to block my view? 

page 60 ~ Q Yes. 
A No, sir. 

. Q · Do you rememb~r whether or not you were grinding 
your change carrier? . 

A No, sir. 
Q What were you doing? 
A I was looking straight ahead watching the other cars _ 

in front of me. 
Q Were you looking down or up or either direction? 
A No, right direct. · 
Q Did you get off and go to the lady? 
A Yes, sir. 
Q Did you render what assistance you could? 
A That is right. In fact, I held her head in my hand. 

·A Juror: 

May I ask a question? 

TJte Court: 

Yes, but don~t answer it until oQjection is made. 

The Juror: 

I just want to ·1mow how many were on the streetcar, 
whether full or partly fµll, how many people on the car? 
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The Court:·· 

There is no objection to that? 

Mr. Rob~tson: 

No. 

The Witness: 

Well, Mister, I can't really come out and say. I know I 
had a right good load on it. You see, it is a labor -

page. 61 } trip . in the afternoon and you know . what the street- . 
cars going west are. 

By Mr. Robertson: 

Q · Maybe this-. will clear it up.. Were any people standing 
in the aisle or was everybody sitting down or do you know? 

A Well, I couldn't say. · . 

CROSS EXAMINATION 

By Mr. Williams: -

Q Now, Mr. Corr, how close was the nearest streetcar 
to you in front of you? 

A How close was the nearest streetcar to me?. 
Q Yes. 
A Well, I would say about ~ third of a block. 
Q Now if a block is 300 feet, that would be.100 .feet? 
A No. You see, in other words, -when you get up to 

Robinson Street it is a switch there and· you hav_e to hold 
your switch, drift into it. 

Q You said there were several cars ahead of you. I just 
wanted to know the nearest one to you. 

A I would say about my car length . 
. Q · Then there was one car _ahead· you of one car length? 

. A Yes, sir. 
page 62 } Q How· far was the next· car ahead of that? 

A I couldn't tell you that. 
Q How many streetcars were ·there in that block, would 

you say, between Davis and Robinson just at the time you were 
_proceeding west? . 

A I couldn't say that because I don't know. 
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Q. You were asked a moment ago what you were looking 
at and you said you were just watching the cars, and you didn't 
say a car, but the cars· ahead of you, metming streetcars on 
your track. 

A That applies to automobiles, too. 
Q I want to know how many streetcars you were looking 

at. 
A I couldn't see but the one in fro;nt of me, but it was 

plenty of automobiles going along up the side. ' 
. Q Tlien you were mistaken when you said you were 

looking at the cars; you wer~n't looking at but one streetcar? 
A Don't automobiles come under the head of cars? · 
Q The Judge won't let me answer that question; I am 

not on the stand. Now, Mr. Corr,. the only traffic you saw was 
the streetcars ahead of you; weren't they? 

A No, that is not all the traffic I seen. 
Q Were there any automobiles ahead of you? 
A Just a line of them, just like always in a hurry going 

up the street. 
page 63 ~ Q Just right straight up the street? 

day. 
A Just a steady line of automobiles at that time of. 

Q Right there · between you and Robinson Street? 
A That is right. 
Q You didn't see the lady leave the sidewalk, did ·you? 
A No, sir. 
Q You didn't see her walk across from the curbing until 

she got within 6 feet of you? 
A I didn't. . 
Q The first time you saw her there she was 6 feet from 

your track? 
A The first time I saw the lady she. ducked right across in 

front of my streetcar. .. 
- Q She was going and ducking that way in front of your 

streetcar? Was she holding her head down? 
A I didn't say she held her head down. 
Q You said ducked. What do you mean by ducking?· 

. A Well, maybe I don't know. . 
Q Well,. tell the jury whether you do or not. · 
A She crossed in front of my car and the car struck her. 
Q You said a moment ago she ducked in front of your 
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car. What did you mean by that? 
page 64 ~ A What I mean by ducking? 

Q Yes . 
. A Maybe I don't know it as well as you do, .but in other 

words, . when she came across out here in this traffic she went 
right across my track like that, not even looking where .. she 
was going, and I rang my bell and she didn't respond to it 
at all and I threw it into emergency. 

Q Now you said she was 6 feet at that point from your 
track, is that right? 

A Mr. Williams, it has been so long I just can't remember. 
Q You answered it for Mr. Robertson. You told him she -

was 6 feet from the track when you first saw her. Is that 
right or wrong? 

A Well, I guess it is right. 
Q I am sure His Honor won't want you to guess. Do you 

know that is right? 
A I am trying to tell you as near truthful as I can. 
Q Is it a guess or fact she was 6 feet from your rail when 

you first saw her? 
A No, I wouldn't say that. . 
Q You wouldn't say it is a guess or fact? 
A I couldn't say whether I would be telling the truth 

or something false. · · 
Q If she was as far away from your track as you can~t 

tell exactly, how close was the nearest automoble to 
page 65 ~ your streetcar at the time you first saw her? 

The Witness: · 

Is that a fair question? 

Mr. Robertson: 

Yes, you have to answer his· questions. 
A You see, it is a safety zone here for pedestrians, it is 

a safety zone going up here and that is split in between there 
and she come between the two safety· zones to cross over tri 
the south side. She come from the north side to cross over to 
the south side. 

Q Now then how close was the nearest a.utomobile that 
was proceeding westward to your streetcar? 
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A · Well, they was all in a line outside of the safety zone. 
It is a white line ~omes up there. 

- Q You -mean there was no space between the cars at 
all and the nearest vehicle was the length of your hand from 
the streetcar? 

A No, I didn't say that. Here -
Q Talk to the jury and show _them because I want them. 

to see what you are doing. 
A Well, on Broad S~reet we have two rails, one east and 

one west, and when this · 1ady was struck by my car she fell -
down in between ·the tracks this way and I could look right out 
my door like that and see her· laying there and I hopped off 

the streetcar and took her head in my hand and held 
- page 66 ~ it and got aid for her, but to come down and measure 

the exact distance I don't believe anybody could 
do.that . 

. Q Maybe you and I are not speaking of the same thing. 
I was talking about the righthand side of the s~tcar and 
you got over on the lefthand side.· How close-and I will ask 
you t_he third time-you said there were a line of cars there 
all up the street and I ask you how close to your streetcar was -
the nearest automobile at the time that you first saw this lady? 

A Mr. Williams, I am telling you right now it ain't any 
way in the world I can answer your question because it was 
a stream of cars coming up there.· · 
· Q Look around the courtroom and point out some object 

how close or how far away from your streetcar was the nearest 
automobile you said was in that unbroken line going west? 

_ A Well, I could go up there and see the traffic line up there 
. and show you. _ 

Q Mr. Corr, is that all you can answer to that question? 
Is that your best answer? Was it ten, fifteen, twenty or thirty? 

Mr. Robertson: 

I object to that. You asked the question and the witness 
-answers it and it is · for the jury to say what they think of 
his answer. You can't put the witness on any such spot as 
that. 

The Court: 

· Objection sustained. 
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page 67 } Mr. ·Williams: 

I witlidraw the question. 

Q Mr. Corr, are you able to ,tell His Honor and the jury 
whether the nearest automobile to your streetcar going west 
in the way you were going was 10, 15, 20 or 30 or 50 or 100 or 
200 feet? 

A No, I couldn't say that; 4 or 5 feet at the most off on· 
the right. · 

Q The nearest automobile to you was 4 or 5 feet away? 
A Just beyond-the. white line going west. . 
Q Now how far ahead of. that automobile was the next 

automobile going west? - · 
-A Well, they are just like this (indicating) going up and 

down in the afternoon. 
Q I am not talking about this afternoon or yesterday; I 

am talking about·: that particular time. 
A That particular day they were going just like that 

and about three abreast. 
Q What-time of day was it? 
A A, little after four o'clock in the evening. 
Q Would- you kindly tell His H9nor and these gentlemen 

ofthe jury if the cars were tail to tail like that or tail to head­
head to tail, if the cars were tied up head and tail like that 
how she· ever got ~ between the two cars? -

A I couldn't tell you. 
page· 68 ~ Mr. Robertson: 

Wait a min~te. I object to that. In the first place, -
he hasn't said they were in such a situation as that; in the 
second place, that is a question for · the jury and not. for this 
witness. 

Mr. Williams: 

I think the question is entirely ·proper. 

Mr. Robertson: 

The witness has not made any such statement and, in the 
second place, the witness does not have to explain how she. -
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The Court: 

The witness has said there was a line of cars proceeding 
west. I sustain the objection. · 

Mr. Bremner: 

If Your Honor please, may I call your attention to this -

Mr. Robertso~: 

I know about Mr. Bremner's jury speeches and I ask Your 
Honor to exclude the jury again. 

Note: 

The jury retir~d from the courtroom. 

Mr. Bremner: 

All I was .going to say, Your Honor, was that the records 
should show that when he said the cars were going west on 
Broad Street at least tl?-ree abreast they were just like that and 
he put his hands together (indicating). That is what I want 

to call to Your Honor's attention. 

page 69 } Mr. Robertson: 

I don't object to that. The question Mr. Williams 
asked still is not justified. It is misquoting the witness unfairly 
and is trying to make him explain something ·he does not. have 
to explain under the law. 

Mr .. Bremner: 

I think it was proper for this reason, the witness not only 
by word of mouth but by putting his hands together said the 
cars were right- together three abreast and Mr. Williams' ·ques- " 
tion in effect, I don't remember the exact words, was how did 
she get between the two cars, meaning the rear of one and 
the front of the other, if that was the position. I think in view 
of the witness' own statemep.t the question is highly proper and 
most material. 

Mr. Robertson: 

Mr. Williams put his hands out like that (indicating) . 
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Mr. Williams: 

I will change the question to read this: Will you explain­

Mr. Robertson: 

He doesn't have to explain it. 

Mr. Williams: 

I will change the question. 

The Court: 

Let us see what the question will be to see whether he 
objects to it while the jury is out. 

By Mr. Williams: 

page 70 ~ Q Mr. Corr, could you tell His Honor and the jury 
if the cai;-s were going. west-automobiles three abreast 

head to tail or tail to head, as it would be, one right immediately 
behind, no .separation, did you notice how. she got between .the 
two cars?. 

Mr. Robertson: 

. Now, if Your Honor please, that is misquoting the witness. 
He hasn't- said they were going there and she zigged-zagged to 
go between them, and it is trying to change the form but not 

: the substance. He is trying to make the witness explain how , 
she did it ~nd he doesn't have to explain it under the law. 

The Court: 

I don't recall his using the words "head to tail". 

Mr. Williams: 

No, but he said tied up like th~t "(indicating). 

The Court: 
. . 

I think you have a right to !lSk him what does he Il'!ean by 
like that. 

,By Mr. Williams: . 

Q Mr. Corr, what did you mean when you said to the jury 
that the automobiles were tied up like this (indicating) · going 
west, kind of touching your thumb of one hand with the finger 

' . 
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of the other so that there would be no separation between the 
things? _; 

A Have you· ever noticed that cluster in the afternoon? 
How long does it take ycu to get across the street· 

page 71 } sometimes? 

The Court: 

That isn't responsive. · 
A (continuing) The only thing I can answer I didn't 

have no tape measure or rule to measure the distance. 
-

By the· Court: 

Q Did you mean they. were jammed t~gether going up 
-the fitreet? 

-A Your Honor, you know how they do in the afternoon. 

M;:r. Williams: 

No, we don't know. 

The Court: 

Unfortunately, he can't answer. 

The Witness: 

It is a hard question for anybody to answer the length of 
time it has been. 

Mr. Williams: 

I guess we had better have the jury back in. 

Note: 

The jury returned int<? the courtroom. 

Mr. Robertson: 

;·. I wish the record to show the_ defendant has no objection , 
. to the question Your Honor has ruled_ is proper. 

Mr~ Williams: 

You want the record to show when the jury gets here you 
·make no objection. You are talking about stage playing; I 
think· you are telling -
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. Mr. Robertson: 

I want both, but you are stage playing now. 

The Court: 

Go ahead, Gentlemen. 

page 72 } By Mr .. Williams: 

Q Mr. · Corr, will · you tell His Honor aE.d the jury· 
what you meant a moment .ago by saying that the automobiles 
going west were tied up tight like indicating with the finger of. 
one hand on the thumb of the other ext~nded. 

A I didn't say they were tied up. I said it was a ste_ady 
stream of traffic going west. 

· Q Didn't you say the nose of one was at the back of the 
other, ·right straight up the .street? 

A No, sir, I didn't say that. 
Q What did you say? 
A In other words, ·when you come out there in the after­

noon and see them trying to pass each other just like a see-saw, 
so they couldn't have been back to back -

Q You said they were three abreast, didn't you 1· 
A I still say they were three abreast. 
Q Just at the tinie she went on across the street? 
A I didn't say particularly at that time. All the. way 

up Broad Street in the afternoon you see it. 
Q You say you didn't see it particularly at the time she 

crossed. Do you mean there wasn't a steady stream of traffic up 
there at the time she crossed or it was? · · 

A It was a steady stream of traffic going up there. 
Q Then you mean now to say they were three abreast at 

the time she was crossing; is that right or not? 
page 73 ~ A Is that a fair question? 

, Q Don't you think you have ~stute counsel? If I 
hadn't ·asked you a fair question, he would jump ,me on it. 

The ·court: 

Answer the question the best you can. 

The Witness: 

I wUI try to do it, but ·it has been so long·-
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Mr. Robertson: 

You answer the question. It is a fair question and you should 
answer it. You have no right Jo ask other people questions. 
If you don't know, you have a right to say so; if you do know,­
say so and stick to it. 

Mr. Williams: 

Read him the question. 

(Question read as folows: )· 

Q Then you mean now to say they were three abreast at 
the time s};ie was crossing; is that right or- not? 

A I don't like to say yes and wouldn't like to say no. · 
Q Mr. Corr, Mr. Robertson asked you if you sounded your 

bell and your answer was yes. Where were you when you 
sounded your bell? 

A Drifting along up Broad Street with no ·current on the 
car at all; just started on across the street, cut my control off. 

Q You sounded your bell when you crossed Davis Avenue? 
A I absolutely did. 

page 74 ~ Q And ... that was what you meant when Mr. Robert­
son asked you if you sounded your bell; isn't that 

right? 
A Yes, sir, I reckon so. 
Q Now, then, when you got down there next to this lady 

- you didn't sound it again, did you? · 
A I was steadily sounding it. 
Q You didn't tell. him a moment ago -

Mr. Robertson: 

Yes, he did. You are misquoting him. 
A I was steadily sounding it to keep people from walking 

in front .. of the car in the middle of the block. 
Q You were steadily sounding your_ gong from Davis 

Avenue up to the point -
A Yes~ sir. 
Q How many times would you say you sounded your bell? 
A I never counted it; I reckon a dozen or more. 
Q You sou~ded your ·bell a dozen times between Davis 
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Avenue and the time you hit her~ You didn't sound it partic­
ularly for her, though? 

A I sounded- it to be safe and let anybody know the stre~t­
car was com~g up there. 

Q You did know that pedestrians crossed going to and 
from the Station taking streetcars at that point, isn't that right? 

A Not supposed to do it. 
page 75 ~ Q - I am saying-not supposed, but I am talking about 

what you know. 

Mr. Robertson: 

I object to the question. The question is what this lady did 
at this time and what this operator did at the time. 

Mr. Williams: 

I think the question speaks for itself. 

The Court: 

I overrule the objection. 

Mr. Robertson: 

Exception for the reasons stated to this and all other ques-
tions along this entire line. · 

By Mr. Williams: 

Q. All right, Mr. Corr. 
A They aren't supposed to cross in the middle of the block, 

Mr. Williams. 

Q That wasn't my question. 

Mr. Williams: · 

Read the question again. 
(Question read as follows:) 

Q You did know that pedestrians crossed going to and 
from the Station taking streetcars at that point, isn't that right? 

A No cars stop there. 

By the Court: 

Q What is that? 
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·page 76 ~ A No streetcars stop there in the middle of the 
. block. 

The Court: 

That. is not responsive to the question. 

Mr. Robertson: 

Yes, he used that in the question. 

The Court: 

He asked him whether or not he knew people walked across 
at that · point. · 

Mr. Williams: 

. To go east. 

Mr. Robertson: 

And your question didn't ask about the car stop? 

Mr. Williams: 

No. 
Q Now, I will ask you again. Is it not a fact-how long 

have you been driving on that route there on Broad · Street 
going' through that block? 

A About four years. 
Q In all your experience in those four years, hasn't it -

been a fact that people going to and from the railroad' -

Mr. Robertson: 

H Your Honor please, I can't sit here in duty to my client 
and- not object to that. 

Mr. Williams: 

Wait a minute. 

Mr. Robertson: 

Don't interrupt me. He asked him if he didn't know in all 
the past four years -
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Mr. Williams: 

I ask the witness be removed so he won't be coached 
page 77 + by counsel. 

The Court: 

All right. Step out. 

Note: 

The witness retired· from the courtroom. 

Mr. Williams: 

li I was going to make that speech you would· ask the 
jury to go out. 

Mr. Robertson: 

Yes, r have tha.t same right: 

Mr. Williams: 

I want them to hear me. I have no objection. 

Mr. -Robertson: 

I know, because you want to get all sorts of· improper stuff 
in. Now, if. Your Honor please, the issue in this case is that 
this particular time was this lady . exercising ordinary care for 

- her own · safety and the other. issue is did this motorman neg".' 
ligently run her down; that is, at this o~e time. Now what has 
happened there all during the preceding years has nothing ori 
earth to do with it. I object to it for that reason. 

Mr. W~ams: 

The purpose of the question is to apprise this agent of the 
compm1:y of the custom of people crossing there- to make them 
more. vigilant and that is the purpos~ of the question, and I 
think it is entirely proper.· 

The Court: 

I will allow the question. 

Mr. Robertson: 

The defendant excepts to this and all other questions .upon 
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this entire line of testimony for the reason stated. 

page 78 ~ Note: 

The witness returned into the courtroom. 

By Mr. Williams: 

Q Throughout your experience in four years have you 
or have you not observed that people going to and from the 
railroad station leave the' station and cross the streetcar tracks 
'at that point to enter the safety zone, say· they are going east 
to take the safety zone that extends from that point to Davis 
Avenue where streetcars stop? 

· A Well, I reckon lots of people has crossed there but they 
are not ~upposed to do it. ' 

Q But the Court doesn't let us make the correction and. 
that has been practically throughout your experience? 

A I have seen lots of people. cross in the center of the 
block. 

Q Could you state to His Honor and the jury whether 
you. sounded-wh.en you saw her whether yo~ sounded your 
bell first or applied, your brakes first? · 

A To answer it correctly, Mr. Williams, I was ringing the 
gong before I even saw the lady and just as soon as I got a 
glimpse of her I just dropped my car into emergency. 

Q Then you didn't so~d it afterwards? 
, , . · A Yes, I had my foot steady on the gong. 

· Q Then you were doing both, applying the brakes -
page 79 ~ A I didn't have to apply my brakes; I just turned 

it aloose. · · 
Q How could you sound your gong and release the bralces 

at the same time. 
A Right· easily. 
Q Wasn't it necessary for you to keep your foot-to keep 

your car !ll gear to keep your foot on· .the pedal? 
· A Do you know ·the mechanical end of it? 

The Court: 

Don't ask Mr. Williams any questions. 

A (continuing) You see, Mr. Williams, it is a little pedal 
down there that you put 'your foot on and that acts as an 
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emergency down there. If I turn loose everything up here, that 
car will go right into emergency. 

Q · Don't you have. to release the pedal with your foot? 
A Just move your foot off. 
Q ¥es, but you can't have your foot on that p~dal · and. 

let the car go into emergency too. The car won't go into 
emergency if you don't release the pedal and your hands, isn't 
that right? 

A · Oh, yes, I can put the emergency· on by taking my foot 
off the pedal. 

Q Before you applied your brakes or threw it into emer­
gency, ymi' had your foot-which foot on that pedal? 

page 80 } A The one I always do, this one (indicating). 
Q Th~t is your right foot? 

A Yes. 
Q Which foot did you use your bell with? 
A This one, the left one. 
Q Do you sound it with your ~eel or toe? . 
A Heel. 
Q You keep your ·right foot on the pedal and sound with -

y~ur left foot? 
A Yes, sir. 
Q You said you w~re going 10 miles an hour? 
A I said. not over 10 miles an hour, if that fast. . 
Q_ At 10 miles an hour, within what distan~e can· you stop 

- your car? 
A I never measured it, but when I stopped the lady was 

right back here between. the tracks and I ,looked right off my 
seat and saw her down on the ground and I jumped down -. 

By th~. Court: 

·Q Can you give-some estimate of approximately the· num­
_ber of feet it takes you to stop? 

. A No, I couldn't .say, Your Honor. 

By Mr. Williams: 

Q Now how soon: after you saw her did you apply your 
. brakes? 

page 81. } A How soon? 
Q Yes.· 



_J 

76 Supreme Court of Appeals of Virginia 

John L. Corr 

A When I got a glimpse I just turned the thing aloose like 
that. 

Q How far had your car gone before the brakes took? 
A She crossed the :front of the car here and when my car 

stopped she was laying right here on the opposite side. 
Q- That is the front of the car up here (indicating) ? 
A Yes. 
Q Then not more than half of your car went by her? 
A Not half of it. 
Q Not quite half? 
-A No, sir. 
Q Then you stopped in less· than twenty feet, didn't you? 
A Well; I imagine I did. I think the policeman took a 

measurement of it. 
Q How far were you from her when you first saw her­

from the point at which she crossed the track when you first 
saw her? . 

A I can't answer that question because I never measured it. 
Q You don't know how far. You could have been a car 

or two car lengths away or three? 
page 82 ~ A · No, I wasn't no car lengths away.· 

Q How many? 
A She crossed right in front of me and I got a glimpse 

~~ -

Q How far was your car ~om the point where she crossed 
the tracks when you first saw her? 

A 6 foot, some thing like -that; about 5 or 6 foot. 
Q While you were going those 6· feet she went those 6 

feet you saw her and then all the way across the tracks to be 
hit by the lefthand corner of _your car, didn't she? 

A She didn't have to cross that far. 
Q She didn't do that? Isn't that what she did? You said 

she was hit by the lefthand corner of what would be the over­
hang of your stree_tcar, isn't that right? 

A I don't know what you call it, but here is the streetcar 
right here and here is where I was sitting and it happened right 
here, right in front of me,, not over on the far side~ 

Q Didn't you tell His Honor and the jury that the extreme 
lefthand corner of your streetcar hit that lady? 

A No, sir, I didn't say the extreme corner. 
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Q Didn't you say the. lefthand corner struck her? 
A That is right, left corner in front of me, just happened' ' 

to be the lefthand side of the streetcar. 
Q Does your streetcar have two corners on the left-

page 83 ~ hand side? ,, 
A No, it has a rounding thing on it. 

Q One side is the end and one is the corner. Which is the 
end and which is the corner? 

A Well, I reckon you call this the corner over here. 
Q Yes. 
A Well, this · is the end over here. 
Q You were talking about the comer when you said the 

lefthand corner, which is the extreme lefthand outside of the 
streetcar? 

A No, sir, it w:asn't the· extreme. 
Q Well, you say the outside; leave ou~ the extreme. 
A The front part of the car. 
Q Now you said a moment ago you saw lier -zig-zagging . 

. Just tell the jury how far you were away when she zigged 
and how far away when she zagged across the street. She had 

-to take one movement for one which is zigging and another. for 
zagging and you, of course, .moving all the time. Tell us how 
far you were when you saw her take a zig. 

A I won't answer that. 
Q Well, how far were you away when she took a zag? 
A What do you mean by a zig? 
·Q You said zig-zagging. Those· are your words. -I can't-· 

·answer your question. · 
A Mr. Williams, when- I saw the lady she darted 

page 84 ~ across my car like this (indicating) and the car 
struck her and when she fell she fell right down 

beside my car. 
Q Didn't you say you saw her zig-zagging through the 

cars? Didn't you tell the jury that? 
A Did I say she zig-zagged through the cars? 
Q I am afraid you did. '!'hat is· what the jury heard and 

what I heard and Mr. Bremner wr~te it right down here. What 
did you mean by that? Do you want to take it back? 

A Mr. Williams, I couldn't see the lady f:rom behind those 
automobiles to save my life. 
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Q Why did you say it then? Do you deny .telling this 
jury that she zig-zagged through the cars? 

A I don't think that is a fair question. 

Mr. Williams: 

Well, I will ask the Court _if that is a fair question. 

The Court: 

That is a fair question. rr you can answer it, all right. If 
you can't, all right. 

The Witness: 

Well, Your Honor, I don't know how to answer it~ to tell 
the truth, it ~as been so long. · I can't refresh my 1:1llld. -
By Mr. Williams: 

Q Do you want to have Mr. Williams refresh your mind by 
reading what you said about it? Do you. want to re- . 

page 85 } fresh your mind to see if you did say it from the Re-
porter's notes? · · 

. A Well, I guess I must have said it if he has it down 
there. . · 

Q _ If you said it, why did you say it? In other words -

Mr. Robertson: 

Let him answer. 

A Mr. Williams, I don't think that is fair: 
Q Now, Mr. Corr, 'r am not trying to embarrass you, I 

wouldn't do . it -for anything in the world, but you see -
A I might have made a broad remark about the lady zig­

zaggillg through the cars, but I don't think that is fair. 
Q You wish to take it back now, do you? · 
A Because if I sat up on that streetcar and watched people 

trying to get across that street I am not attending to my 
business.-

Q You are not attending to it if you don't watch them. · ' 
A I am watching them. 
Q As a matter of fact, you _told the jury just in that second 

you wouldn't be attending to. your duty if you watched every-
body going up and down the street. · 
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- A Not to see her leave the curbstone -
Q Isn't that your duty? 

Mr. Robertson: 

Let him answer the question. _ 
page .86 . } A I am trying to answet you ~d explain to you the 

safety· of it and how I try to operate my streetcar. 
Q It is safe that the streetcar operator watch the streetcar 

and not the public? 
A I don't think the public has too much to do to try to 

walk over top of the streetcar? 
Q You th:mk they want to walk over the top of ll. street­

car? Is that the _way you look at it? That is enough. 

Witness stood aside. 

H. J. WINSTON, called on behalf of the defendant, being· 
first duly sworn, testified as follows: · 

DffiECT EXAMINATION 

· By Mr. Robertson: 

Q Mr. Winston, your.name is H.J. Winston? 
A Yes, sir. 
Q Where do you work? 
A At Broad Street Station. · 
Q What kind of work do you do there? 
A Clerical work in the parcel checking room. 
Q Do you remember shortly after four o'clock on the 

afternoon of July 19, 1946, when Mrs. Owens was fatally injured 
in the block in front of Broad Street Station on Broad Street? 

A Yes, sir. . 
page 87 } Q Did you see Mrs. Owens shortly befc;,re the- time 

. she was struck? 
. A Just shortly before that. 
Q Where were you and did you hea.r her make any remark 

at the time you last saw her before she left the Station? 
A She spoke to two of us standing at the. Travelers Aid 

just outside of my office. 
Q Did she say where she was going? 



80 Supreme Court of Appeals of. Virginia 

H. J~ Winston 

A I understood her to say she was going to stop by Thal­
himers. 

Q Then did you remain in the Station or did you .come 
out of the Station before she was hurt, or if you know? 

A I came on out shortly thereafter. -
Q Now, did you. see her again before she was struck? 
A After leaving inside the Station? 
Q Yes. 
A Yes, sir. 
Q Where was she the last time you saw her before she 

was struck? 
A I would say the last. time I saw her she was stepping 

into Broad Street. 
Q Where was she with reference to the walkway -which 

leads from the main entrance of Broad Street Station south­
wardly to Broad Street? 

page ~8 ~ A She was more over tow~ds the east side of the 
· walkway leaving the curbing. 

Q Was she going straight across or. crossing on an angie? 
A I would say she was crossing on an angle. 

· Q Eastwardly or westwardly? 
A Eastwardly. 
Q What would you say her rate of speed was? 
A Well, her rate of speed, I would say, was walking hurried-

ly, moving hurriedly. . 
Q Did you notice which way she was looking? 
A . I would say·-

Mr. Williams: 

Now, if your Honor please, I think that is a guess ·if he 
makes it, because if she is walking one way and he is up at 
the Broad_ Street Station, he can't see . which way her eyes 
were looking. 

Mr. Robertson: 

He could tell which way her head was turned. 

The Court: 

If he knows. 
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. By Mr. Robertson:. 

Q Was her head straight ahead or turned either way or 
do you know? 

A I would say she was glancing westward. 
Q Did you see the streetcar before she was struck? 

page 89 ~ I mean did you ~otice it before she was struck? 
. A Yes, it was a streetcar leaving Davis Avenue 

going west. 
Q When she left the curb do you know whether the 

streetcar was standing still or moving? · ;-
A. When she left the curb, I would say the car was moving. \/ · · 
Q How far had it gotten away from the stop at Davis 

Av~nue when she left the curb, if you know? 
A I ·would say just across Davis Avenue. 
Q Then did you notice whether or not there was any west­

bound traffic in Broad Street-westbound automobile traffic? 
A I would say it was quite a few automobiles passing by. 
Q Did you see her when she got to the first rail of the 

westbound track? 
A No, sir. 
Q Did you notice her at all ~fter she left the north curb 

of, Broad Street before she was hit? 
A From the ·time she left the curbing I didn't see her 

then until after $.e had been hit. 
Q When is the first time you saw her after she had been 

hit? 
A When 'She was lying on the ~er side o~ t~e:car. 

page 90 ~ Q Did you go to her? 
A I rushed down from the Station hurriedly and .../ 

went over there where she was. 
Q Had the car run co~pletely past her or was she along 

side of. the car? 
A She was along_ side of the car. 
Q What portion of it? . 
A I would say from. the_ front end of the car to possibly 

6 or 8 feet back. 
Q Where was the -front end of the car then with reference 

to the walkway coming out of the m~in entrance of the Station? 
Had it gotten to it or east of it or w~st of it? 

A· The car was east of it. 



82 Supreme Court of. A:ppeals of Virghtja -

H.J. Winston 

Q How far east of it would you say? · 
A I would say 10 or 12 feet, possibly 15 feet. 
Q Could you judge -the· ·speed of the streetcar when you 

saw it as it was moving away from Davis Avenue? 
A No, sir, I wouldn't judge the speed, but it was moving 

very slowly. 

CROSS EXAMINATION 

By ~. Williams: 

Q N oyv, Mr. Winston, as I understood you, after she left 
and made that remark inside of the Station you walked to the 
, front door, didn't ypu? 

page 91 ~ A I walked on out to the front door· following her 
. approxjmately a few feet. 

Q Where were you standing when she steppeq. from the 
_ curbing? 

A Just as you walk und~r the concourse of the Station 
under the roof there. 

Q Then you were up at the Broad Street Station nearly 
a block away from the point whe.re she stepped from the curb-
ing, is that right? ._ · 

A I would say approximately 150 feet. 
Q It is only 150 feet from the north curbing of Broad 

Street to -
A Where those columns are I would say 150 feet. 
Q Now as I understood you to.say the last time you saw her­

. before she was hit she was just stepping down from' the curb-
-ing, isn't that. right? 

A Yes, sir. 
Q Now you didn't see her take any steps across the street? 
A No; sir, I couldn't say I saw her take many steps acros$ 

the street. · 
Q I said any; I didn't say mapy. You said the last time 

you saw her she stepped from the curbing. 

Mr. Robertson: 

Are you testifying or asking questions? 
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page 92 } Mr. Williams: 

I am telling him. I. didn't say many steps; I said any 
steps. 

Q. Now, if you didn't see her . take any steps, tell this jury 
how you can tell them that she was walking across the street. 
diagonally? . . · 

A Because she was headed in that direction. 
Q You can tell a party is walking diagonally by seeing 

him stepp!Jlg ·from the curb? · 
A I would suppose so because - . 
Q ·we can't suppose. I object to that. 

The Court: 

Finish your· answer. 

- Mr. Williams: 

Just state the facts. 

The Court: 

St~te only what you know. 

The Witness: 

C_ould you excuse me just a minute to make a· statement? 

Mr. Williams: 

You just answer questions and no argument. We :don't .• 
want any argument. Lawyers have enough of that and the jury 

· is tired of it. 

Mr. Rober:t~on: 

Don't give him a lecture. Let the Court tell him what to do. · 

The Witness: 

I just want to make an explanation. 

The Court: 

. An explanation of the qu~stion Mr. Williams has 
page 93 } just asked you? 

· A TI1at is what I was going to do. , · 
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The Court: 

_y o_u can start answering it and counsel will stop you if it 
is improper. 

A Well, when I got over there my face was across to the 
bank and I am seeing ~ 

Mr. Williams: 

I object to that. 

The Court: 

Objection sustained. That is argument. 

By Mr. Williams: 

Q Now as I understood you to say a moment ago,. when 
you saw her stepping from the curbing that the streetcar . was 
up at Davis Avenue standing still? 

A No, sir, I didn't say that. 
Q You didn't say'that? 
A .No, sir, I don't think so. 

Mr. Williams: 

Mr. Williams, will you go back and read that? 

Mr. Robertson: 

Yes, I will ask Mr. Williams to read that. 

"Note: 

The Reporter read as follows: 

"Q . When she left the curb do you know whether the 
streetcar was standing still or moving? , 

"A When she left the curbing I would say the car was 
moving." 

page 94 ~ By Mr. Willia~s: 

Q You were asked when you first saw that streetcar 
was that streetcar standing? · 

A_ :When I first saw it? 
Q Yes up a:t Davis Avenue. 
A I didn't see it until it had left the . point of Davis 

Avenue. 
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Q You said there was a streetcar up there at Davis and 
then you were asked the question. was it standing · at the tim.~ 

·· she stepped from the curbing or moving and you said it was 
moving at the time she stepped from the curbing. Did you see 
that streetcar standing up there at Davis? 

A I hadn't seen any streetcar standing at Davis, no, sir. 
Q Did you see any other streetcar between this streetcar 

and the walkway into your Station there for pedestrians'l 
A No, sir. 
Q There was no streetcar ahead of that? 
A Not that I know of. I didn't ·see any. 
Q And that was the only streetcar in the block you saw? 
A At the time. 
Q · Now you said you saw her glance wes~ard Did she 

glance westward before she stepped off or as she stepped off the 
sidewalk? 

page 95 ·} A I would say as she stepped off the curbing. 
Q Then she glanced westward. That would be 

towards Robinson Street, wouldn't it? 
A Yes, sir. _ 
Q And at the time she stepped off was there any automo­

bile between the streetcar up at Davis Avenue and her? 
A I couldn't answer that. 
Q Isn't it a ·fact that there wasn't any automobile that 

affected her crossing from the time she left the curbing until 
you saw her lying dead there? 

Mr. Robertson: 

I object to that. That is asking the witness to make a 
conclusion when he said cars· were passing constantly. That fs 
for the Jury. 

Mr. Williams: 

You shouldn't tell the witness that. 

The Court: 

The witness is on cross examination. 

Mr. Williams: 

He didn't say constantly a minute ago. He said there weren~t 
any. 
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Mr. Robertson: 

1·. 

Let him read it and· you will see you are as wrong ~s when 
you said the car was standing still. 

The Court: 

The witness did testify, as I recalJ, that there was traffic. 

Mr. Williams: 

page 96 '} Yes, he said there was traffic and I asked him if any 
automobile was between the streetcar and he and 

he didn't see any at that time. So it couldn't be as steady as 
· that. 

Q Now, Mr. Winston, you didn't hear any bell, did you? 
A I didn't hear any bell? 
Q Yes. 
A- No, sir, I can't say I heard any bell. 
Q People cross there at that place intermittently all the 

time, don't they? 
A Yes .. 

. . 
Mr. Robertson: 

l object for the same reasons stated before. 

Mr. Williams: 

His answer was yes. 

The Court: 

Objection overruled. 

Mr. Robertson: 

I note my exception to that entire line of testimo_ny. 

By Mr. Williams: 

Q How long have you been at that place? 
A Broad Street Station? 
Q Yes. 
A I have been working there ever since it was opened. · _ 
Q And that has been the practice for the last several years? 

A Y:es, sir, it has been my practice all the·time. · 
page 97 } Q As a matter of fact, you all · go across t'o the bank 
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to cash your checks twice a month? 
A I do. 
Q And most every other man does it? 
A Yes, sir. · 

REDIRECT EXAMINATION 

By Mr. Robertson: 

Q And never have been hit by· a streetcar, either? 
_A No, sir. 
Q Either westbound or eastbound? 

Mr. Williams: 

· We will admit he wasn't hit. 

Mr. Robertson: 

Thank you. That is the most profound remark you have 
m~de today._ 

Witness stood aside. 

MRS. ANNA BATES, a witness called oh behalf of the de­
:fendant being first duly sworn, tes~ed as f<;>llows: 

-DIRECT EXAMINATION 

By Mr. Robertson: 

Q Your name is Mrs. Anna Bates? 
A Yes, sir. 
Q Were you a passeng~r on a westbound streetcar at the 

time Mrs. Owens was str~ck and fatally injured there 
page 98 ~ in the vicinity of Broad Street Station.? 

A Yes, sir, I was. 
' Q Do you remember where ·you had gotten on the car? 

A Up there at Harry Marks. 
Q And. where were you going? 
A I was going home. from work. 
Q Do you remember whereabouts in the car you were? 
A t was the third seat from. the front on the lefthand 

side. 
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Q Do you remember what was the last stop the car made 
before this accident happened? 

A It was at Addison Street. 
Q Do you remember whether or not it stopped at Davis 

Avenue? 
A Well, I think-I don't know the streets very well · along 

ther~, but it was just at the corner down from where the accident 
was. 

Q Oid you see the lady before she was hit? 
A No, sir. 
Q When did you first notice her? 
A W}len I seen her she was falling right directly from 

the window where I was sitting. 
Q What first attracted your attention to it? 
A The ringing of the bell and then I heard this thud· and 

. a jerk of the streetcar. 
page 99 ~ Q Was there a considerable interval of time between 

these things or all right together. 
A· Just seemed like a few seconds. 
Q When you felt the application of the· brakes did that 

jostle you in yo~ir seat? 
. . A Yes, sir, that is what attracted my attention. 

Q And when the car stopped how far would you say she 
was back from the front end of the car? 

A She was almost directly in front of where I was sitting 
when she fell and I was in the third seat from the front on 
the lefthand side. 

CROSS EXAMINATION 

· By Mr. Williams: 

Q Mrs. Bates, did .you feel the thud before you felt the 
brakes applied?· 

A I . heard it. 
Q You heard the thud and then the brakes? 
A And then the car jerked.-
Q You heard the thud of the car against the lady's body 

and then the jerk of the brakes? 
A Yes, sir. 
Q And that was the first thing that attracted your att~­

tion? 
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A The ringing of the bell is what attracted my at­
page 100 ~ tention. 

Q When did you hear the bell ring? . 
Q Well, I was looking out the window and that is what 

attracted my attention, the ·ringing of the bell. That was before 
the thud. · 

Q And how far away would you say- when that bell was 
rung was it that this cat was from the point where the accident 

· occurred? 
A Well, I don't know. I wouldn't like to say, but it wasn't' . 

. very far.· 
· Q Could you say how many seconds? 

A Nb, it just seemed like it happened almost in a few 
·'seconds. 

Q But you are sure you heard the thud of her body before 
the brakes were applied? 

A Well, the jerk of the car -
Q Was afterwards.? 

Mr. Robertson: 

Let her finish. 

A The jei:k of the car was just before the thud and then 
the thud. · 

Q You said a moment ago you heard the thud and then 
the jerk of the brakes. 

A No, I said the jerk of the car and then the thud and 
the ringing of the bell was what attracted my attention. 

Q You told me in answer to the first thing that you 
page 101 ~ heard the thud and then the jerk of the brakes. 

A I said the jerk of the brakes and then the thud. 
Q You didn't want it to be that way? 
A No, I want it to be as I said. 

Mr. Williams: 

Will you read back what she said? 

Note: 

The Reporter read as follows: 

"Q Mrs. Bates, did you feel the thud before you felt 
the brakes applied? · 
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"A I heard it. 
"Q You heard the thud and then the brakes? 
"A And then the car jerked. · 
"Q You heard the thud of the car against the lady's 

body and then, the jerk of the lirakes? 
"Yes, sir." 

Q Did you mean to say then that you felt the thud and 
then the brakes applied or do you mean to change that? 

· A I felt the jerk of the car and then this thud. 
Q Then why did you answer that way, that you felt the· 

thud first? · 
A You must have misunderstood me. 

A Juror: 
I would like to know whether the street~ar was fully oc~ 

cupied or just partly occupied. 

The Court: 

Is there any objection ·to that? 

page 102 ~·Mr- Williams: 

None at all. 

By the Court: 

Q Was the streetcar fully · occupied or not? 
.lJ.. It was quite a few people on there because lt w~ d~- · 

ing working hours, people coming from work, but there was 
no one standing.· 

REDffiECT EXAMINATION 

By Mr. Robertson: 

Q Did you notice what the moto!ffian was doing when the 
bell attracted your attention? Which way was he looking, if 
you noticed? 

A He was paying strict attention -

Mr. Williams: 

_ - I object to that, if Your Honor please. How could she say 
looking at the man's back or the back of his head and say he is 

. paying- partic;:ular attention to everything? That is a conclusion: 
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Mr. Robertsoll: 

I think she could say as yv-ell as this darky that was baclt 
in the back or midway of the car way back behind her and the 
negro said he s~w him grinding the fare. box and turned away. 

Mr. Williams: 

He was asked what he was doing with the crank. That is 
what he saw him doing. · 

Mr. Robertson: 
The jury remembers what he said. 

_page 103 ~ Mr. Williams: 

.Yes, he didn't say anything to help you. 

The Court: 
What is the question? 

Mr. Williams: 
I said: How could you look at the back of his head and 

tell ·what he· was doing? · 

, The Court: 

I think that is all right: 
A He was looking forward-in front of the car. 

RECROSS EXAMINATION 

By Mr. Williams: 

Q You were three seats behind him, weren't you? 
A Yes. 
Q And there is a flat seat-a straight seat, I mean, in be-

1 

tweeri your three seats and the motorman, too, isn't it? 
A There was another seat in front. 
Q Didn't he have a curtain behind him? 
A The curtain wasn't closed; the curtain was pushed open. 
Q So he was in front - . 
A · I could see him clearly from where I was sitting. 
Q You could see what the front of his face was doing? 
A No, not the front .of his face. 
Q Then you can't tell where his eyes- were? 
A He was -sitting ~traight. 
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Q You couldn't.tell where he was looking by look­
page 104 } ing at the back of his head? 

A Certainly not by looking at the back of his ·head. 

REDIRECT EXAMINATION 

By Mr. Robertson: 

Q It would· be s~veral seats back of you before you got 
back to the middle of the street.car, wouldn't it? 

A Yes. 

Witness stood aside. 

JAMES P. WILSON, a witness called on behalf of the de­
fendm;t and being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

By Mr. Robertson: 

Q Mr. Wilson, your name is James P. Wilson? 
A That is right. 
Q What is your business? 
A Carpenter contractor. 
Q For yourself or with someone? 
A Yes, sir, for myself. 
Q Were you a passenger on a westbound :~streetcar on 

the afternoon of July 19, 1946, when Mrs. Owens was struck and 
fatally injured up near Broad Street Station? 

A Yes, sir, I was. 
page 105 } Q Do you remember where you had gpJten on the 

car? 
A I -got on at 6th and Broad, somewhere between 6th and 

5th. 
Q And where were you going? 
A I was going out on Davis Avenbe to .Paint a room; 
Q Do you remember whereabouts in the car you were? 
A The third seat from the front. · 
Q On which side? 
A On the righthand side. 
Q Do you remember how much of a load they had on that 

car? Was ~verybody seated? 
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A Not practically. Everybody was seated, but it wasn't 
crowded. 

Q Was anybody up front around the motorman? 
A Not a soul. 
Q Do you remember what was the last stop the car made 

before the accident? 
A Davis Avenue. . 
Q Then when it proceeded westward from Davis Avenue 

- towards Robinson Street what would you say was the fastest 
speed it got up to? · 

· A 'Well, in that short distance it couldn't get up a very 
fast speed. 

Mr. Williams: 

I object. 

By Mr. Robertson: 

page 106 ~ Q Could you estimate it in miles per hour? 

A I judge about 10 miles an hour; could't be any 
faster than that. 

Q Did you see Mrs. Owens before the car hit her? 
A Yes, sir. 
Q Where was she when you.first saw her? 
A I seen her head through the window. 
Q Through which window? 
A The righthand window. I seen her pass the second 

window and then she went on through and I heard the thump. 
Q When you first saw her had she gotten on the track or· 

was she -
A Yes, she was right in front of the car. I did not see 

her 9efore. . , 
Q How far was the car away from her at that moment? 
A Well, at that moment it couldn't have been more than· 

two or three. feet to gain that distance -

Mr. Williams: 

I object ,to that. 

The Court: 

Yes, just say what you know. 
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The Witness: 

I wouldn't know. I wouldn't know by inches. 

Mr. Williams: 

Then he can't say it. 
The Court: 

Ask your question in another way 

The· Witness: 

All I know · she was hit. She passed that window and I 
heard the thump. 

page 107 ~ By Mr~ Robertson: _ 

, Q When you first saw her how many feet would 
you_ estimate the car was away from her? 

A I imagine 4 feet. 
Q Did you notice what the motorman was doing? 
A When he hit her he dropped his head. 
Q Do you know what he was doing before that? 
A He was ringing his gong as hard as. he could gong it. 

_ That is what attracted my attention, the gong. 
Q Did you say that you heard the thud or felt it? 
A I heard it. 
Q Do you know whether the thud was before you felt the 

jerk of the brakes or afterwards or do you know? 
A It was afterwards. 
Q · How much interval of time would you say passed be­

. tween the time you first saw the lady until the time you fplt 
or heard the thud?° 

A Well, that would be hard to judge exact; just the timt;? 
-it took her to walk across the track. 

Q Did the jerk of the brakes affect you in any way? 
A I never took notice of that. 
Q Where was she lying when the car came to a stop? 
A She was lying about fifth seat down, just about a third 

of the· length of the car. 
Q From the front? 

page 108 ~ A Yes. 
Q When you saw her was she moving or standing 

still? 
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A When? 
Q When you first saw the lady. 
A Oh, she was moving. -She was _coming across the track. 
Q In what way was she moving? 
A Well, I couldnt see. All I saw was her head go past -

the window.· 
Q You couldn't tell whether she was walking or running? 
A No. 
Q Could you tell which direction she was crossing? 
A She was going south. 

· Q Could you tell whether she was crpssing straight across 
or catabias? · 

A No, I. couldn't tell that. 
Q D.o you know where she was_ crossing with reference 

to the walkway that comes out of the main Broad Street Station? 
Was she opposite that walkway or down east of it or west of it? 

A J judge she was east of it. I don't think she got to the 
·walk.-

Q About how much? 
Well, a 100 feet, I guess. 

page 109 ~ CROSS EXAMINATION 

By Mr; Williams: , · 

Q Now, Mr. Wilson, you saw her head pass your right 
window and then you saw her head pass your left window? 

A That is right. 
Q That is from one side of the car to the other side of the . 

car and then it was the extreme left corner of the streetcar 
that hit her, wasn't it? 

A Yes. 
Q And then you saw her sail through the air? 
A I didn't see her sail through the air. I didn't see her· 

until she was lying on the track. 
Q Now then the first thing that attracted -your attention 

to her was seeing_her hit? 
A No, sir,-the first thing that attracted me was the motor­

man striking his gong. 
. Q And when you first saw her hQw far away was the 

~treetcar from her then? 
A I imagine about 4 feet. 
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Q Now sitting back in the third seat there looking forward 
you_ tell this jury you can tell that a streetcar, looking over 
the front of that. car and everything, is 4 feet from an object 
in front of it just like a lady the size of this lady; is that right? 

A Well, l couldn't judge that distance. As I said 
page 110 } before, I couldn't judge 4 feet or 5 feet or.-

Q Why did y<:>u state 4 feet? Who told you to tell 
4 feet if it wasn't that? 

Mr .Robertson: 

I object to that. 

The Court: 

Ask him why he said 4 feet. 

· By Mr. Williams: 

Q Why did you say 4 feet? . 
A I will tell you just about .how far he was from the...:;;... 
Q Why did you say 4 feet if you couldn't tell it was 4, 

and she might have been 40 feet? 
A She couldn't have been 40 feet and the lefthand corner 

of the car hit her. That is impossible. 
Q But I am talking about the time she was on the right-

hand side. · . 
A With the car moving she couldn't be 40 feet away and 

that car hit her unless she was standing still. 
Q Mr. Wilson, she had to go from one side of th:e tracks 

to the other, didn't she? 
. - A Yes. 

Q A~d didn't that take some time for a lady walking? 
She wasn't going as fast as the streetcar, was she? 

A Sure, she takes steps. 
Q She took some steps? 
A Three io four steps. 
Q While she is taking three or four steps that streetcar 

. can go many feet, can't it? · 
page 111 ~ A Yes, it can go a certain dist~ce, but not the 

rate the car was moving. 
Q If she was going 2 miles an hour, which is a fast speed 

for a lady to walk, isn't it? · 
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Mr. Robertson: 

I object to that. Nobody has said she was going at that rate 
and he said he couldn't tell how fast she was going. He has a 
right to cross examine him and search him for the truth, hut 
he has no right to put words in his mouth which the witness 
hasn't said. 

The Court: 

I sustain the, objection 

By Mr. Williams: 

Q Do you know how fast she 'Yas walking? 
A No, I couldn't judge that. 
Q Was she just regularly walking? 
A I don't know whether she was regularly walking or 

running; I just saw'her head pass the window. 
Q You just saw her head pass and don't know how far 

the streetcar was away? 

Mr. Robertson: 

I object to that. He said 4 or 5 feet and he is not '(lUoting 
the witness fairly. 

The Court: 

The witness testified 4 or 5 feet 

. By Mr. Williams: 

Q Do you know how far away the streetcar. was from 
her when you first .saw her head through the right 

page 112 ~ window? · 
A You just asked me that · question. How many 

times are you going to ask me? That is the third time. 
Q But what is your answer? 
A I. judge 4 feet. You asked me three tiines the same 

question. 
Q And you now say it is 4 feet.· 
A Yes. 
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REDffiECT EXAMINATION 

By Mr. Robertson: 

Q Did you notice what the motorman was doing? 
A When is th~t? 
Q I mean did you notice which way he was looking?­
A He was looking straight ahead. 

RECROSS EXAMINATION 

By Mr. Williams: 

Q Now you said you saw her head. and the motorman was 
looking straight ahead. Did you see the motorman looking 
straight ahead before you saw her. head or afterwards? 

A He was looking straight ahead all the time because it 
was traffic ·so_ thick up -there. 

_ Q Were you watching him all the time! 
A No, I wasn't watching him. 

page 113 ~ Q How do you know what he was doing if you 
weren't watcJring him? · 

Mr. Robertson: 

Let him finish answering the question. 

By Mr. Williams: 

Q Answer the question? 
A I know he was looking straight ahead because he was 

ringing the gong. He wouldn't be ringing the gong and looking 
to the side. He was striking that gong as hard as he could to 

__ attract her attention. 
Q You think he saw her? 
A Sure, he did; no thinking about it. 
Q Did you see the streetcar stop ·at Davis ~venue? 
A Yes, it stopped there and let two soldiers off. 
Q Did he take on any passengers? 
A I didn't notice whether it took any on because I heard 

the soldiers ask the motorman to let them off at Davis Avenue. 
Q Did you see her at that time when the car was standing 

still there? 
A No. How could I see her? She .wasn't anywhere near.: 
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The Court: 

Just answer wh~ther you know. 
A (Continued) No, I didn't see her. 

Q You didn't see her anywhere? 
page 114 } A No. · · . _ 

Q Was another streetcar in front of your streetcar? 
A That I don't remember. 
Q · In that block? 
A I don't remember that. 
Q Did you see any automobile ahead of that streetcar? 
A I didn't notice any of . the traffic. . 
Q You didn't notice ·whether there was any traffic or not? 
A.No. . 
Q So you don't know anything about that. Where was 

your streetcar. when you' first heard the bell sounded by the 
motorman? 

A It was between Davis Avenue and where he hit her. 
Q Between those two points. 
A Yes. 
Q How far away from the point he hit her was it when 

you first he_ard the bell, you said, between those two points? 
A I didn't see her when I first heard the bell 
Q And·you don't know how far the streetcar was? 
A No, sir.- . 
Q And at that time the brakes handn't been applied, had 

they? · 
. page 115 } A He was ringing his gong and putting on his· 

brakes. 
Q I djdn't ask you that. I asked you if he had applied hls 

. brakes when he rang his bell the ·first time? 
A Yes.· 
Q He had? 
A Yes. 
Q Now which did he do first? Apply his brakes first or 

ring his bell first? 
A You are asking me something now. 
Q You were there. 

The Court: 

Answer it if you can. H you dqn't know say so. -
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A I don't know. 

Witness stood aside. 

Note: 

At this point court recessed until 2: 15 P. M. at which time 
the trial was resumed. 

Mr Robertson: 

I would like to recall Coly Henley for one question 

COLY LEROY HENLEY, (Col.), being recalled for further 
examination, testified as follows: 

By Mr. Robertson: 

Q Whereabouts had you gotten on the· car that struck this 
lady? 

page 116 ~- A The 2100 or 2200 block west Broad Street; that 
is right across from the High Ice Cream store. 

Q How far is'that east of Davis Avenue? ' 
A '!1here is only one block. I don't know of the naine 

· of the· block. I don't know the names of those streets . down 
there that. come across by the Motor Vehicles-which is now 
the Motor Vehicles Division, but I know the numbers that run 
along there. · 

Q Had you worked that day? 
A Yes, sir I had. 
Q What time do you get off from work? 
A I am due off at 4-I was due off at 4 o'clock that day. 

Witness stood aside. 

GEORGE. H. BOWLES, a witness called on behalf of the 
defendant and being first duly sworn, testified as follows: 

DIRECT EXAMINATION 

~y Mr. Robertson: 

Q Your name .is George H. Bowles? 
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A Yes, sir. 
Q And you are connected with the Traffic Department of 

the City of Ri~hmond? 
A Yes, sir. 

page 117 ~ Q Were you called to the scene of an accident when 
Mrs. Ruth H. Owens was fatally injured in the 

neighborhood of Broad Street Station on the afternoon of July 
19, 1946? 

A I was, sir. 
Q When you went there did you find any indication of 

precisely where she had .been injured? 
· A No, sir, we couldn't definitely establish the point of 

impact, just the approximate point. 
Q Could you give the approximate point? 
A Yes, sir, the approximate point of impact occurred 103 

feet west of the crosswalk ·-

Mr. Williams: 

I object to that. He can't tell the approximate point of 
impact. He got there after-the streetcar. wasn't there. was it? 

The Witness: 

No, sir, it w~s up above. 

Mr. Williams: 

I don't think he can come and. testify to an approxb;nate 
point of impact. 

Mr. Robertson: 

Let's see what he found there. 

Mr. Williams: 

Certainly didn't any dirt· drop from her where she was hit 
by the streetcar nor where she landed over on the other. track . . 
The Court: 

I will sustain the objection unless something else can be 
shown. 

By Mr. Robertson: 

Q- When you got there was there any indication showing 
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where the point of impact had been? Were there 
page 118 ~ any ·marks on the street or evidence in the street 

where the impact had happened? . 
A Yes, sir, we found blood stains on the street that ex­

tended from a point of 13 feef straight to· the resting place of 
the body. 

Q Where was the most western of those blood stainsJ 
A _ 103 feet, · the fb;st blood stain we found from the cross­

walk-:-west crosswalk. 
Q Would. that be 103 · feet from the west property line of 

Davis Avenue? 
A That is correct, sir. 
· Q And then it extended westwardly from that point? You 

said how many feet? · 
A The first blood stain was 103 feet west of the crosswalk 

· line, which would be the property . line-the imaginary cross:.. 
walk- line or property line running from the northwest towards 
the southwest. · 

By the Court: 

Q At which comer? 
A The crosswalk line· running from the northwest towards 

the southwest of Davis and_ Broad. 
Q At Davis and Broad? 
A Yes, sir. 

By Mr. Robertson: 

page 119 ~ Q _ And then. those blood stains extended how far 
westwardly beyond that 103 feet? 

A i3 feet. · 

CROSS EXAlv.IINATION 

By Mr. Williams: 

Q Mr. Bowles, did you measure with a tape measure? 
A Yes, sir. . 
Q And you did that from the property line on the west 

side of Davis Street? 
A ~es, sir. 
Q And that was 103 feet towards Robinson? 
A Towards Robinson) yes, sir. 
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Q Now you don't know how wide the sidewalk is ori the 
west side of Davis, do you? 

A No, sir, I do not . 
. Q And you don't know how wide Davis Avenue is? 
A No, sir. - · 
Q And. you don't know how far it is from Davis Avenue 

to the point ·where the streetcar was standing fa ~he safety 
zone? 

A 
Q 
A 

No, sir, I don't have that. 
When you got there the body wasn't there,. was it? 
Yes, sir. -

Q The body was still there? 
page 120 ~ A Yes, sir. 

Q The body was still there? 
A Yes, sir. 

REDffiECT EXAMINATION 

By Mr. Rob~rtson:_ 

Q Where was the body then? 
A As I stated-you mean relative to what? 
Q 2\s to th~ blood stains or. somewhere else~ 

By Mr: Williams: . 

Q Was the body of .the lady there? 
A Oh, no, sir; Mrs. Owens had been moved. 
Q She had been moved when you got there! 
A Yes, sir. 

Witness stood aside. 

DOUGLAS C. JOHNSON, a witness called on behalf of the 
defendant being first duly sworn, testified as . follows: . 

DIRECT EXAMINATION 

By Mr. Robertson: 

Q · Mr. Johnson, your name is Dou~las C. Johnson? 
A That is right, sir. 
Q What is your business? _ 
A Presser, Friedman-Marks Clothing Company. 
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' I 

Q Were you a passenger on a westbound streetcar on 
the afternoon of July 19, 1946, wh~n Mrs. Ruth H. 

page 121 ~ Owens was fatally injured in the vicinity of Broad 
Street Station? 

A. I was. 
Q Do you remember where you had gotten on the car? 
A I boarded the car at Harrison and Broad. 
Q And where were you going? 
A· I was going~ to 17 South Stafford. 
Q Was that your home? 
A That is my home, sir. . 
Q Do you remember whereabouts in the car you were? 
A I was sitting about the fourth or fifth seat on the left-

hand side from the front. . 
Q Were all the passengers in the car sitting down at the 

time of the accident or were any of them standing up? In 
other words, was there a seated load or standing load? 

.A They were all seated. · 
Q You remember or not whether the car stopped at Davis 

Avenue .before the accident? 
A It did. 
Q Do you remember whether people got on or off or both? 
A I remember a couple of soldiers getting "Off, but I don't 

remember anybody boarding. 
Q Now, as the car proceeded westwardly from Davis Ave­

nue towards Robinson Street, what would you say was the 
fastest it ran? 

page 122 } Mr. Williams: 

Ask him if he knows first? 

Mr. Robertson: 

Of course, if he doesn't know he can't answer. I think the 
question is correct. 

Mr. Williams: · 

I object to the questi?n. 

The Court: 

Ask him whether he knows; if he knows anything about 
the speed of the car. 
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By Mr. Robertson: 

Q Do you drive an automobile? 
A I do. 
Q Do you ever walk? 
A Yes, sir. 
Q Do you drive your automobile? 
A Yes, sir. 
Q Have you got a permit to drive in the City of Richmond? 
A I don't have one now. I don't drive now, not for a 

couple of years. 
Q Have you had enough experience walking and riding 

and driving to have an opinion and if you have I will ask you 
to state your opinion how fast that streetcar ran at the fastest 

1 from the time it left Davis Avenue until the accident happened. 
· A In my opinion it didn't r~ a speed over 'ten miles an· -

hour; 
page 123 ~ Q Now did you see the lady before the car actually 

hit h~r? 
A I did not. · 
Q What was the first that at.tracted your attention to the 

accident? 
A What first attracted my attention was when the motor­

man started to ringing·. the bell and the sudden appliance of 
brakes. 

Q Which. happened first, the ringing of the bell 'or the ap:-
plication of the brakes? · 

A The ringing of the bell. 
Q How ·soon after the ringing of the bell was the applica-

tion of the brakes? · 
A It was right. away. He was ringing the bell and apply-

ing the brakes at the. same time. 
Q Did he apply the· brakes smoothly or roughly? 
A . It was roughly in my estimation. 
Q Then did you see or hear ·or feel the blow when the car 

hit the lady? 
A I kind of heard a thud and then I saw this lady falling. 
Q How much time would you say passed from the time 

your attention was first attracted by the ringing of the bell 
until you were conscious of that thud? 

A Not over a couple of seconds. 
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page 124 ~ Q And then when you saw the lady where was 
she? 

A I saw her when she started falling after the thud-after 
I heard the thud; I just glanced out the window and saw t~e 

- lady falling. 
Q And where was she with reference to the front of the 

car? 
. A On the lefthand side of the front. 

Q And how much of ·the car ran past her b~fore the car~ 
came to a full stop? 

A Well, not over 6 or. 8 feet . 
. Q Did you notice what the operator was doing when you 

looked forward there? 
. A After the· car stopped? 

Q No, I mean when your attention was first attracted to 
the accident. 

A The first I noticed him he was try~g his best to stop 
_ the car and ringing the bell all at the same time. 

Q Which way was he facing? 
A He was facing just a little bit to his left, I would say 

one eye to the left. 
Q Did you see him grinding his change box?· 
A No, sir. 
Q Did you see him looking to the left to the extent he 

wouldn't be facing up the street? 
A No, sir. 

·page 125 ~ CROSS EXAMINATION 

By Mr. Williams: 

Q Now where were you sitting, Mr. Johnson?-
A I was sitting on the lefthand side about fo~r · seats­

four or five seats from the front. 
Q And you said you could see one eye to the left and 

one eye to the right of the motorman-you said something 
about one eye, that one eye was to the left. Yqu are sure it 
was his left eye? 

A I couldn't exactly see his eye, but I said it looked like 
. he might have had one eye to his left glancing out the window. 

Q And that was before the thud, wasn't it? 
_ A Yes, sir. 
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Q And ·he wasn't looking full forward before he hit this 
lady? 

A Well, I would say he was looking-I can't say he was 
looking both ways, but it looked like he had seen. her and just 
glanced to the left just before the thud. 
. Q Now when he was looking to the left he hadn't applied 
his brakes yet, had he? 

A Yes, sir. 
Q He· had applied his brakes then? Now you were asked 

about the applying of the brakes and the ringing of the bell. 
All -of that was simultaneous, wasn't it? · 

-page 126 ~ A Yes, sir. 
Q Now did you see that motorman go down the· 

block there from Davis Avenue gong-go;ng-gong-gong a dozen 
times before he became involved 'and applied his brakes and 
rang his bell for this lady? 

A I don't remember that. . . 
Q You don't remember him ever sounding the b_ell until 

- this particular instant in which the simultaneous action of the 
bell and the brakes were operated? 

A I don't remember any of that. 
Q Did you see any streetcar ahead of your streetcar? 
A I didn't pay particular notice of it. 
Q. Did you see any automobiles ahead of your streetcar? 
A No, sir, I didn't take any particular notice. 
Q Now if that lady had walked from the north curbing of -

Broad Street across to the tracks and across the tracks, there 
wasn't from your observation anything to keep . the motorman 
from seeing her, was it? 

A I wasn't looking to my right. I didn't see the lady until 
just as she was hit. 

Q I am talking about, if she had walked across there 
there wasn't any traffic to obstruct her getting across or the 
:motorman from seeing her? -

A I said I didn't notice on my right. I don't know 
page 127 ~ whether it was any traffic coming or going. 

Q You were seated on the lefthand side? 
A Yes. 
Q About how many passenger were on that streetcar? 
A That is one thing I -didn't notice, sir. 
Q It wasn't crowded, was it? 
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A No, sir. 
Q At that moment the traffic hadn't started to be heavy 

on Broad Street yet, had it? 
A Well, I imagine at that time of evening it is pretty 

.heavy. It always it. 
Q What time of day was it? 
A I imagine it was sometime around four or five minutes 

after four. 
Q The sun was shining, was it? 
A That is right. 
Q Your streetcar had stopped at Davis Avenue? 
A Yes, sir. 
Q Now this thud. Are you positive that the first thing 

you heard was the 'thud itself?. 
A No, sir. 
Q You are not positive? 
A · I am positive on that. 
Q You are positive on that? 

A I am positive I heard the appliance of brakes and 
,page 128 ~ the bell ringing before I heard the thud. 

Q But you think it was only a couple of seconds 
between that time? 

A Yes, sir. 
Q ,Now where was the streetcar with reference to ·the 

entrance of Broad Street Station when it' stopped there-the 
pedestrian crossing in there. · 

A When it stopped it was a little past the east entrance. 
Q In other words, it had· gotten possibly past to the middle 

.of the pedestrian crossing into the railroad station? 
A About approximately to the middle of the entrance. 
Q You saw her body? · 
A ~es, sir. 
Q Where was she lying with reference to the eastbound 

tracks? 
A Well, her head was on one track; she was lying with 

her head on one track. 
Q That would be on the -
A The eastbound track. 
Q The north rail of the eastbound track? 
A Yes, sir. 
·Q Now you told the jury a moment ago that the motor-
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man was trying his best to stop his car. Just state what he 
· did to stop it. 

page 129 ~ A Well, I don't know how the brakes or things work . 
on a streetcar, but I could see he was doing all in 

his power. in the operation of it. 
Q What was it he was doing? 
A Well, he was raised up in his seat and one lever he 

worked quite a bit; I imagine he was working it. 
Q He was working at the front· and was raised up in 

his seat? 
A Yes, sir. 
Q And didn't take his hands and throw them away? 
A No, sir. 

REDIRECT EXAMINATION 

By Mr. Robertson: 

Q Mr. Johnson, Mr. Williams asked you about the ringing 
of· the bell as the car passed through the bl6ck from Davis 
Avenue before he rang it right there at the moment of the 
impact and you testified that you didn't recall his ringing it. 
Do you mean he didri't ring it" or you don't know one way or 
the other? 

-A I don't recall his ringing it from the start of where he 
stopped at until he did. Just that few seconds I recall him 
ringing the bell. 

Q But prior to that time do you remember he didn't ring 
it or you didn't notice it? 

page 130 ~ Mr. Williams: 

He answered that. He said he didn't hear it. 

Mr. Robertson: 

He said he didn't recall it 

The Court: 

He said he did1ft recall hearing the bell ring. 

Witness stood aside. 
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CLARENCE HARRIS, (co1.) a witness called on .behalf pf 
the defendant and being first duly sworn, testified as follows: 

DffiECT EXAMINATION 

By Mr. Robertson: 

Q Your name is Clarence Harris? 
A Yes, sir. 
Q Where do you work? 
A For Lew Perrin. 
Q What kind of work do you do? 
A Hodcarrier. 
Q Were· you a passel!ger on a westbound streetcar' on the 

afternoon of July 19, 1946, -
A I was. 
Q - when this lady was fatally hurt up there near the 

Broad Street Station? 
A Yes, sir. 

Q Where had you gotten on the car? 
page 131 -~ A I got· on on Church Hill. 

Q And where were you going? 
A I was going to A. Lynn Thomas'. 
Q What were you going there . for? 
A After my payroll. 
Q Whereabouts on the streetcar were you? 
A On the cen,ter of the car. 
Q On which side? 
A On the righthand side. 
Q Now do you remember where was the I_ast stop that 

car made before it struck the lady? 
A Yes, sir, it was just there next to Broad Street Station 

at Davis Lane. 
Q Then as it went through the block going on west towards 

Robinson Street if you know anything about speed how fast 
would you say the car was going? 

A I would say about ten or twelve miles an hour. . . 

Q Did you see the lady before the car hit her? 
A Yes, sir. 
Q Where was she when you first saw her? 
A She was about four blocks away fro:rp. the streetcar. 
Q Four blocks? 
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A I mean four foot. 
Q Was she on the track or had she . gotten to the track or 

was she still coming towards the track? 
J page 132 ~ A She had gotten to the track, but she hadn't started_ 

across. She stepped right across the track and by 
the time I got ready to yell it looked like the conductor seen .her . 
the same time I did ~d he tried to come to a stop. He rang 
the bell and tried to stop and he couldn't. , 

Q When you first saw her had she gotten to the first rail 
of the track? 

Mr. Williams: 

He said she was on the tracks. 
A She had gotten to the first rail of the track. 

Mr. Williams: 

On the track. 

Mr. Robertson: 

Let him testify. 

Mr. Williams: 

He said she was on the· track. 

Mr. Robertson: · 

You quit testifying. 
Q Did the motorman ring the gongY 
A ·Yes, sir. 
Q What was the first thing that attracted you to the lady, 

· the first thing that made you notice her? _ 
· A Well, my brother-in-law was working at Broad Street~ 
Station and I stop every time I go by there and look to find 
my brother-in-law to see if !_can see him and I seen the lady. 

Q Now did the motorman apply the. braltes? 
A Yes, sir.' 
Q Did he apply them before he hit her or after he hit 

.her or do you know? _ · 
A Before he hit her. He was trying to come to a stop. 

Q Did he apply them · rough or nice and easy? 
page 133 ~ A No, sir, it felt Uke it was snatching. -
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Q Did he ring the bell before he applied the 
brakes or at the same time or afterwards? 

A Well, it looked like the same time, trying to · do both 
at the sam~ time to me. 

Q Where was the lady _alongside of the car when the car 
stopped? 

A Well, I would say about three windows down-just about 
three windows. 

Q From the front? 
A Yes, sir, from the front of the car. 

CROSS EXAMINATION 

By Mr. Williams: 

Q Was she crossing about where the people walk into 
Broad Street Station, isn't that right? 

A At the walkway, about the middle of t!1e block. 
Q Now you didn't see any traffic on the right---,.no auto-

mobiles or streetcars ahead of your car? · 
A No, sir, I didn't pay any mind. 
Q Then if she had crossed from the curbing over to where 

·you first saw her, there was not~g to obstruct the motor~an 
from seeing her? · 

A Well, he seen her about the same time I did. 
page 134 ~ Q You weren't running the car, though. 

· A No, sir, but I was watching. 
Q You said the streetcar was 4 feet away when she got on 

the first track? · 
A I mean 4 feet from the corner where it hit her at. 

From one track to the other I guess is about 4 feet. That is 
what I am trying to say. · 

Q Oh, I see. What you mean is that she walked 4 feet 
on the track before the motorman hit her? 

A She' was trying to run across-just looked like sh~ was 
- trying to run to get across the track. . -

Q Do you kno~ how far away the streetcar was from the 
point where it did hit her at the time you first saw her? 

A I would say about a foot. He done the best he could 
to stop it is all. I can say. 

Q His Honor won't let you give your opinion. What did 
he do to stop the car? 
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A He applied the brakes and the brakes snatched us almost 
to the front. 

Q How did he put them on? 
A I didn't look down at his foot to see how he put them on. 
Q Did he use his hands? · 
A He used his hands and all, but I was watching-such 

excitement I was watching out. 
page 135 ~ Q You weren't watching him? You don't really 

know what he did? 
A Yes, sir, I do. When I was sitting on the car it nearly 

snatched me up to the front. · 
Q And that is the only thing you know that caused him to 

apply the brakes, that you felt the jerk of the brakes? . 
A The jerk and then he rang the bell and still 'the lady 

went across. He tried to come to a stop and couldn't stop that· 
short. · 

Q What did he do? 
A He was using the thing to stop it, using his · hands. 
Q Running it back and forth? 
A I don't know how you stop a car, I couldn't tell_ you. 
Q You are sure he didn't throw his hands off the brakes? 
A No, sir, he di~n't throw his hands off of them. 
Q Had the streetcar stopped at Davis Avenue? 
A Yes, sir. 
Q - Did anybody get on or 9ff? 
A He let off two soldiers and a sailor, if I· am not mistaken~ 

and a girl got off. • 
Q A girl got off, too? 
A Yes, sir. 

Q How many people did_ it pick up? 
page 136 ~ A I don't know. I don't think it picked up nobody 

but -I know he let off. 
·· Q Now when the streetcar stopped you said about three 

windows-her body was three windows from the front of the 
car? 

A That is right,· just about three windows. 
Q Did you yell? . 
A No, sir. It happened so quick-I tried to yell, but it 

happened s.o quick I couldn't yell. . 
Q You hadn't seen her at any time until you saw ·her on 

the tracks? · 
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A I saw her when she was · getting ready to ci;oss the 
tracks. 

Q Now you could see her full body when you first saw 
her on the tracks? · 

A Yes, sir, I could see her full body. 
Q Could you see her as far as the bottom of her dress? 
A You could, but I was just watching her. I was that. 

excited. I don't know whether I saw the bottom of her dress 
or not. . 

.. Q But you know you had a full view of her body before . 
she was struck crossing the tracks? 

A I could see her body. 
Q And you were sitting back in the center of the street­

car? 
page 137 ·} A The center of the streetcar, that is right. 

Q Now half of the streetcar was right straight in 
front of you, wasn't it? 

A Half of the car, yes sir. 
Q And to see her .full body you had to see her far enough 

in front of the streetcar so that the streetcar wouldn'~ be ob­
structing your vision of her crossing the track, isn't that right? . 

A Yes. 

REDffiECT EXAMINATION 

By Mr. Robertson: 

Q How far was the streetcar away from ~er whe~ you 
first saw her? 

A Well, the streetcar when I first saw her was just before 
the lady stepped across the-track for the lefthand side to hit her. 

Q Can you point out anything to show how far she was 
from it? . 

A I would' say as far as from that yonder (indicating} she 
started and really tried to get ~cross. 

_ Mr. Robertson: 

Can we agree that is 10 feet? ¥ou agreed to it.this morning? 

Mr. Williams: 

Yes, if I agreed to it once I will agree ·to it this time. I 
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don't agree that is a fact. I just agree that is the 
page 138 ~ distance. he says. · 

Witness stood aside. 
. -

M. C. LEWIS, (col.) a witness called on behalf- of the de-
fendant and being first duly sworn, testified ·as follows: 

DIRECT EXAMINATION 

. By ivrr. Robertson: 

Q Your name is M. C. Lewis? 
A Yes, sir. 
·Q What is your first name? 
A Malachi. 
Q That is a Biblical name? 
A Yes, sh-. 
Q Where do you work? 
A I work for the Richmond Hotel Corporation. 
Q What kind .of work do you do? 
A Fireman. 
Q Do you remember an accident. up near Broad Street 

Station on the afternoon of iuiy 19, 1946, when a lady was struck 
by a streetcar there and killed? 

A Yes, I do. 
Q Where. were you when that accident happened? 
A I was coming· out of the William Byrd Cleaners. 

Q Anci where is that located? 
page 139 ~ A That is located on west Broad opposite Broac;1. 

Street Station. 
Q -Where were you going? 
A · I was going west on Broad. 
Q On which side of the street -were you? 
A I was on· the left side going west . 
. Q What place were you going to? 
A Stephen's restaurant. 
Q Wer.e you worki~g up there at that time? 
A Yes, sir. 
Q Were you also- working for the Richmond Hotel Corpora­

tion ~t that time? 
A Yes, sir. 
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Q What was the first you kn_ew about this accident? 
A Well, what I first know about it when I stepped out 

of the· William Byrd Cleaners I saw the lady walking towards 
the carline walking over to the William Byrd Hotel and I said 
to myself, "That lady is going to walk into the streetcar -" 

Mr. Williams: 

I object. 

Mr. Robertson: 

You can't tell that. Just tell what you saw, what you saw 
her do and what happened to her and what you did. You can't 
tell what ·went on inside your mind . 

A (continued) Well, all I sa.w was I saw her walk into 
the streetcar. 

page 140 ~ Q Where was- she crossing Broad Street from, if 
you know? 

A Well, she seemed to be crossing-coming from Broad 
Street Station. 

Q Was. she coming straight ~cross or coming catabias? 
A Kind of catabias? 
Q Was she going catabias eastwardly or westwardly? 
A She seemed to be coming-looking east and going west 

to my idea, the way she was walking. 
Q Was she walking slow or fast or how? 
A She was fast walking. 
Q How far away from the westbound streetcar track was 

she when you fir~t saw her? 
A The westbound streetcar track? 
Q Yes. 
A When I first saw her was it seemed to me very close 

to it. 
Q And how far was the westbound streetcar away from 

her then? 
A_ The westbound streetcar seemed to be 8, 10 or 12 feet 

away. 
Q And then what happened? 
A She walked right into the car. 
Q And then after the car hit . her where was she along­

side the car when the car stopped? 
p~ge 141 ~ A When the car stopped she was laying stretched 
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out beside the rail with her head right at the rail . 
. Q How much of the westbound car had run past her? 
A Not very far. 

CROSS EXAMINATION 

By' Mr. Williams: 

Q Did you see her when she left the curbing on the north 
side of Broad? , 

A No, sir, I didn't see when she stepped off the curb. 
Q How far was she away from the cartracks when you 

first saw her? 
A · Very close to the tracks. 
Q What part of the streetcar hit her? 
A The front part of the side which she walked right into 

the side of it. 
Q The right side? 
A Well, she was coming from Broad Street Station. 
Q She walked into the right side of the .car? 
A That is right, sir~ 
Q Do you. know when that happened? 
A In the afternoon. 

Q Do you know what year? 
page 142 ~ A 1946. 

Q Do you know who the lady was? 
A No, sir, I didn't. , 
Q You are not positive the lady whose case is under inves­

tigation here is the same incident that you have reference to.? 
are you? · 

A That is what I understand. 
Q You do understand that? 
A Yes. 
Q And you are positive it was the righthand side of the 

streetcar that hit her? 
A Yes, sir. 
Q Now tell me this: She never really got on the tracks 

then, did she? , 
A She walked into the streetcar, that is what. I see,n. 
Q Did she walk in at the door or .center or what part? 
A At the front of the car. .She walke<:} right up in the 

front. 
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Q Did you see the motorman do anything to stop the car:? 
A Oh, yes, the motorman seemed to alarm the be~ as 

loud as he could. 
Q_ Did he apply his brakes at the same time? 
A He ·stopped so quick he must have applied them at the 
· same time -

page 14~ ~ Q You don't know? 

Mr. Robertson: 

Let him finish. 

A He stopped so quick he is bound to have applied -his 
brakes. 

Q Bound to have applied his brakes? 
A Yes, sir, because he stopped very quick. 
Q And that is the first time you heard the bell is when 

he applied hjs brakes at the same time? 
A When I stepped_ out · of the door the bell was making a 

noise. 
Q How far did you walk before you saw the lady? 
A I made about two steps. 
Q You took two steps yourself? 
A About two steps. 
Q ·And you state he was then gonging his· bell? 
A ';('hat is right. 
Q ·And then she hadn't yet reached the cartracks? 
A Well,· she got there in time to walk right into the street­

car, that is all I can say. 
Q I think you ·are a little ahead of me. I said. at the time 

he alarmed or gonged his bell she hadn't yet gotten to the 
streetcar tracks, had she, or hadn't she? 

A ~o my estimation what I-seen -
Q You can't give your opinion. Just state what you saw. 

A She was hasty. 
- page 144 ~ Q The question I asked is not responded to by 

that answer. I asked you if the time. you heard the. 
donging of the bell the lady was yet not on the cartracks? 

A Mr. Williams, I heard the bell. When I stepped out of 
the door the bell was ·making a noise. 

Q She wasn't on the cartracks then, was she? 
A She walked into the streetcar. 
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Q· · I know; you have said th~t several times .. 

By the Court: 
. . 

Q Was she on the streetcar track at the time you walked 
out of the door? · · 

A Oh, no, she wasn't on the streetcar track at the time I 
walked out of the door. 

By Mr. Williams: 

: Q. How far was she from the car tracks when you walked 
out of the door? · 

A When I walked out of the door? Well, that was . pretty 
hard for me to tell how far she was because she was walking . 
very fast. 

Q Was she half the distance between the curbing and· the 
. ~racks or a quarter of that distance? 

A She was ·a little nearer th~ that. 
Q A little nearer than a quarter? 

A Yes, sir, because she walked right in the front 
page 145 ~ because she was looking one way and w~g the 

_other way. 
Q Which way ~as she looking? 
A She seemed to be looking eastward and walking this 

way towards west. 
Q She was walking west and looking east? 
A She was walking southeast-southwest looking east;. 

that is the way I seen it. 
Q Southwest looking east. Can _you tell this jury when 

you first saw the lady waUcing petween the curbing and. the car 
track when ·you first came out of the door whereabouts the 
streetcar was, whether it was at- ·Davis Avenue, or half the 
distance or where in there? 

A Well, to. my idea, it was probably half the distance 
or probably wasn't; I couldn't exactly state. . 

· Q Half the distance from Davis Avenue. He hadn't then 
applied his brakes? 

A Well, he was ringing his bell and doing everything be­
cause when he stopped the car I saw everybody like get up off_ · 
their seats. 

/ 
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REDIRECT EXAMINATION 

By l\4r. Robertson: 

Q As she walked across there was she walking substan­
tially towards Robinson Street or towards Davis Avenue? 

A She was coming across. 
page 146 F Q I mean which way. Did she .look like she was 

going toward Davis Avenu~ or toward Robinson 
Street? 

A She was going towards-the way she was moving was 
towards Davis like on an angle. 

Q And then you said when you first saw her you was 
very close to ·the track? 

A Yes, sir. 
Q Could you point out anything h~re to show how close 

to the track she was when you first saw her? 
A Well, it is a· lot of traffic moving at the same time and 

it is pretty hard for me to tell; a lot of traffic was moving west. 
Q What kind of traffic? 
A Automobiles and trucks and so forth. 

RECROSS EXAMINATION 

By Mr. Williams: 

Q You didn't see any other streetcars, did you? 
A Well, it was a streetcar going east. 
Q It was one going east? 
A Yes, sir. 
Q He never did hit her body though? 
A No, sir. 

Witness stood aside. 

page 147 ~ W. K. CARPER, a witness called on behalf of the 
defendant and being first duly sworn, testified as 

follows: 

DIRECT EXAMINATION 

· - By Mr. Robertson: 

Q Mr. Carper, where do you live? 
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A I live at the present time 2627 Maplewood, Lakeside. 
Q What is your business. 
A Contractor. 
Q With what firm? 

· A Van Doren, Carper & Perreyclear. 
Q What 1s your connection with that firm? 
A I am a part owner and in charge of all outside work. 
Q What kind of contracting work does your firm do? 
A Generally sewer and gas and water. 

\ 

Q Do you remember an accident in the neighb~rhood of 
Broad Street Station on the afternoon of July 19~ 1946, when a 
lady was struck and fatally injured by a westbound .streetcar? 

A Yes, sir. 
Q Where were you when the accident happened? 
A I was driving west on Broad Street. 
Q Was the car that struck the lady in front of you or 

behind you? 

A It was in front of me. 
page 148 ~ Q Will you tell the jury what happened there so 

far as you saw it as you came along there? 

A Well,_ as I was travelling west on .Broad Street I think 
it was around four o'clock in the afternoon and the streetc;ar 
had passed the intersection. I don't know what that street is 
before you-it is the street that runs at a 90 degree angle off 
Broad at William Byrd. I was almost up with the streetcar at 
that point. I wasn't paying any particular attention to the 
streetcar. I was driving along about twenty, between twenty 
and twenty-five miles an hour and after the car had passed that 
intersection I noticed this lady; she walked out in the st!'.'eet. 
l noticed it particularly because she walked across in front of 

. me and also the streetcar. The streetcar was headed west and 
I would judge the streetcar was making about ten miles an· 
hour; it may have peen going slightly faster, but I don't think 
so because I was gaining on it and I don't think I was making 
over twenty, and the lady seemed to be----well, as it appeared 
to me, the lady didn't-she wasn't taking into consideration· -

Mr. Williams: 

I object to the argument. 
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The Court: 

Just tell what you saw. 

A (continuing) Well, she was just looking down at the 
ground and walking at a rather rapid pace and walked right on 
out and walked in front of the streetcar and the streetcar struck 

-her-I didn't see the streetcar strike her because 
page 149 } she was out of my view. I hadn't passed the street-

car; I was coming- up along side it at that time and 
I didn't stop. I kept going but I knew the streetcar was bound 
to hit her, 

Mr. Williams; 

I object to the opinion. You .didn't see it. 

The Court: 

Objection. sustained. 

By Mr. Robertson: 

· Q How far away f~om the streetcar was the lady when you 
first noticed her? 

A She was about halfway across the street. 
Q And how far east of her was the streetcar at that time? 
A Oh, the streetcar wasn't so many feet back; I would say 

twerity-:five or thirty feet. 
Q Did she ever slack up? 
A -She didn't slacken up. 
Q Was .any-other automobile westbound along there be­

sides yours? 
A I didn't notice. I don't recall having seen any. There 

may have been but my attention was attracted to what I thought 
was going to happen. 

Q How far would. you say the streetcar was from the lady . 
when she stepped on the track? 

· A The streetcar was very close to her;· very, very close. 
Q Could you point out anything in here -

page 150 ~ A The way I would judge, aboyt...5 ieeb 
. Q ·where was she crossing with reference to the 

walkway that comes out from the main entrance to the Broad 
Street Station? 

A She was walking in a so~theasterly direction . as if she 
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was headed for that safety zone on the eastbound track, from 
what I would judge. 

Q What I ~ad reference to you remember·there is a walk-.­
way that comes from the man entrance -

A Yes. · 
Q Was she crossing from that main entr,ance walkway? _ 

_ A That is exactly right. 

By Mr. Williams: 

Q Now, Mr. Carper, did yo~ see the streetcar stop at Davis 
Avenue? 

· A No, I can't say that I did. 
, Q Do you know that that streetcar that you had. reference 

to had been standing at Davis Avenue? · 
A. No, I don't know. 
Q In other words, you can't tell when you were coming 

up Broad Street that that stFeetcar was standing at Davis for 
soni.e time letting off or taking on passengers? · 

p~ge 151 ~ A No, sir, I couldn't say it was or wasn't. 
Q From your original testimony the way you re­

lated it it appeared at . the time that you were following the 
streetcar up the street before it got to Davis. 

A I don't want the jury to be under that impression. 
Q You didn't follow that streetcar ·before it got to Davis 

Avenue, did you? 
_ A No, I caught up with it along there. Whether it was· 

standing still as I .was approaching I don't know -
Q Did you notice -

Mr. Robertson: 

Let him finish. You broke him off in the middle of his -. 
answer. 

By Mr.-Williams: 

Q Did you finish? 
A Yes, sir. 
Q Mr. Carper, how far behind that streetcar were you? 
A When? 
Q When the streetcar was proceeding from Davis Avenue. 
A Well, I can answer that in this way, sir. When I passed 

the str~etcar I suppose it had hit somebody, I don't know. 
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-Q You don't know that it did? 

..•. I 

A No, I don't know that it hit her, I didn't see it hit her, 
but the car had stopped when I passed and I passed just as it 

stopped. 
page 152 ~ Q That isn't my question. How far behind that 

. streetcar were you as the streetcar was proceeding 
from Davis Avenue? · 

· A I would say I was approximately 50 to 60 feet behind 
the car at the intersection. 

Q When the streetcar haq. left· the intersection you were 
50 or 60 feet behind it? 

A fossibly that far. I don't recall exactly. 
Q Now when you were 50 or 60 feet behind th~ streetcar 

you saw the lady in the middle of the street, didn't you'l 
A That is right, in that vicinity. She was between the 

sidewalk on one side and the ·track on the other. I wouldn't 
say she was. definitely in the center~ 

Q But she was near about the center'l 
A Sir, that is hard for me to say and is hard for you to 

say too-any person. I was travelling along and the streetcar -

The Court: 

Just answer. the question the best way you can. Don't argue 
.with COJ!D.Sel ' 

By Mr. Williams: 

Q The Judge won't let me answer questions. You didn't 
hear any bells sounded, did youf ~ . . -

A No, sir, I didn't. 
Q 'Now what brought to your mind that the streetc_ar was 

only going_!O miles per hour? 
A Because of the speed I was proceeding and the rapi~ 

ity with which I was gaining on the car. 
page 153 } Q Well now, what kind _of day was it? Was it 

rainy or dry'l -
A Sir, as I recall, it was a very ni<:e day. 
Q And there were no automobiles· ahead of you? 
A None that I recall. I won't say there was or was not. 
Q Then there was nothing between the lady and-the motor-

man for the motorman not to have- seen her? · 
A I suppose not. 
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REDIRECT EXAMINATION 

By Mr. Robertson: 

Q ·Mr. Carper, when the lady stepped on the track how 
far would you say you were behind the streetcar then? 

A I wasn't behind the streetcar then. 
Q Where were you? 
A I was beside the car. 
Q And how far back from the front of the car were you at 

that moment? 
A I was about halfway back. 

RECROSS EXAMINATION 

By Mr. Williams: 

Q Well now then, from the time you saw that lady in 
the middle or between ,the curbing and the car tracks 

_ page 154 ~ you had had sufficient time to make up those 50 to 
60 feet which you were behind the streetcar and 

half of the distance of the streetcar? In other words, you went 
100 feet -

Mr. Robertson: 

If Your Honor please, there is nothing here to justify such 
- a statement. 

Mr. Williams: 

He said 50 or ~O feet plus half of the streetcar. 

Mr .. Robertson: 

What is the length of the streetcar? 

The Court: 

There is no evidence on that. 

By Mr. Williams: 

Q How long are those streetcars, would you say? 
A. Your idea is as good as mine. I expect· it. was around 

60 feet, I imagine. It all depends on the size of. the car. They 
are two different lengths of them, some big ones and little ones. 

Q But that one looked fo be about 60 feet to you? 
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A I think it was one of the large cars. I wouldn't say. to 
be positive. 

Mr. Robertson: 

I will tell you if you want to know. 

Mr. Williams: 
-

I don't know how much it is. I said it once and the Judge 
stopped me. 

Mr Robertson: 

It is ·40 feet. 

page 155 ~ Mr. Bremner: 

I think we ought to put both attorneys on the stand 
to testify. 

By A Juror: 

Q Did you pass in front of or behind the lady at the time 
she reached the streetcar track? 

A I passed behind her; that is, she had passed across my 
path because I had pulled over towards the curb as she came 
· o.ut in the street because I saw she wasn't stopping. .Is that 
-Sufficient, sir? 

By IV.(r. Williams: 

Q You saw she wasn't stopping and you _pulled over towards 
what would be the north curbing? 

A Yes, sir. 
Q In that direction. So then your car never at any time 

blocked the motorman's view of her? 
A I couldn't block him, sir, because I wasn't in front of 

him. 
Q Did you at any time· before the lady was hit, if ·she was 

hit because you don't know she was-did you at any time pass 
the streetcar before the lady disappeared from your view? · 

A No, sir. 
Q In other words, at no time were you ahead of the ·street­

car before she disappeared from your view. 
A No, sir. 
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Mr. Williams: 

That answers the question I thought the juror was 
page 156 } ~der the wrong impression. 

By Mr. Robertson: 

Q Did you say there was one other automobile along there . 
where you were? 

A No, sir, I didn't. H there was one along there I don't 
recall it . It might have been a dozen, but I don't recall it. 
It h,as been so long I have forgotten. 

By A Juror: 

Q What kind of an automobile was yours? 

A It was a dilapidat~ir. It was about worn 
out. 

The Juror: 

I didn't want to embarrass you. 

The Witness: 

But it is a rolling piece of equipm_ent. It had run 169,000 
when I traded it off. · 

Witness stood aside. 

Mr Robertson: 

That is our case, Your Honor. Since you refused a view 
. before the testimony was heard, I suggest a view and leave the 

decision as far as I am concerned with the jury whether tliey 
want to go there or not. 

The Court: 

Gentlemen, would you all like to be taken to the scene 
o~ the accident or do you tqink .you would rather not go? 

A Juror: 

I would like to go. 
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page 157 } The Court: 

I might say, Gentlemen, you will not go and discuss 
this case up there with anyone, but just take a look; that is 
what a view is for. 

Mr. Williams: 

With the Court's permission if they want to ask a question 
they can ask it of the Court and the Court will then try to 
have answered anything in that manner and the jury satisfied. 
For instance, the record will be at their request if they want to 
verify anything. 

A Juror: 

May we have a streetcar stop at Davis Avenue on the eastern 
side and board that streetcar and take a view?· 

Mr. Robertson: 

No, sir, not unless it is the same type of car. This car is 
448. If there is a 400 type car there we would be glad to have 
you do it if you want to, but wouldn't want you to board a 
1500 type car ' 

Mr. Williams: 

They have a lot of those · 400 type. I am sure one will 
be there in due course. 

Note: 

The jury was taken to the scene of the accident in the 
presence of the Court and a view was taken and thereafter the' 
jury was adjourned until to~orrow, March 26, 1948, at 10: 15 

A M. ~'clock. · 

page 158 ~ March 26, 1948. 

The Court convened pursuant to adjournment. 

Mr. Robertson: 

The defendant moves the Court to strike from the record 
and exclude from the jury all the testimony in the case for the 
plaintiff upon the· ground that there is no testimony in the case 
which· would support a verdict for the plaintiff and upon the 
further ground that the uncontradicted testimony convicts the 



Virginia Transit Co. vs. Joseph 'B. Owens, Adm'r 129 

plaintiff's decedent of negligence as a mattfll' of law which bars 
any recovery by the plaintiff. 

The Court: 

Motion overruled. 

Mr. Robertson: 

The defendant excepts to the ruling_ of the Court for the 
reasons stated. 

Note: 

After t~e CotJ.rt indicated to counsel the instructions it 
would give to the jury the following exceptions were taken: 

Mr. Robertson: 

The defendant objects and excepts to the granting of any 
instructions for the plaintiff upon the ground there is no evi­
dence -in the case to support any instructions for the plaintiff 
for the reason that no negligence on the part of the defendant 
has been shown to support a verdict for the plaintiff and the 
testimony in the case convicts the plaintiff of negligence as a 
matter of law which proximately caused or efficiently con- _ 

tributed to her injury and bars any recovery by the 
page 159 ~ plaintiff. 

The defendant specifically objects and excepts to 
the granting of Instruction No. 1 for the plaintiff upon the fol­
lowing grounds: (1) The first clause of the instruction is a 
statement that the operator of a streetcar has no right to assume 
that no person will go upon, near to or cross the ·tracks in 
front of. a car. The evidence now having been introduced in 
favor of both the plaintiff and defendant, there is no presump­
tion of any kind anywhere in the case. The case must now be 

· determined on the evidence and not on any presumption. The 
statement in the instruction is in effect an argument against 
the operator of the car in that the sense .of the statement is that 
the operator of the defendant's streetcar must _assume that 
persons will come on the track. Such is not the law. The 
law in this case is whether or not the operator was, guilty 
of negligence and whether or not the plaintiff's decedent was 
guilty of contributory negligence which bars a recovery, and 
the outcome of this case should be based on the evidence and 
pot on presumptions or lack of pr~sumptions; (2) Even if 
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the first statement of the instruction were correct on the basjs 
of presumptions or lack of -presumptions, it would still be 
fundamentally erroneous for the re-ason that it tells the jury 
that if they believe from the evidence that the operator of 
the westbound car did not use reasonable care to check his 

car at the tinie he saw or in the exercise of ordinary 
page 160 ~ care should have seen plaintiff's decedent crossing 

in dangerous proximity to his car and consequently 
plaintiff's decedent was injured," then the verdict of the jury 
should be for the plaintiff. Such is not the law. In any view 
of the case the operator had a · right to presume and assume 
in the absence of a showing to the contrary that the plaintiff's 
decedent would exercise her faculties and exercise ordinary 
care for her safety, as has been said by the Court of Appeals 
where a plaintiff steps on the track in front of a moving car 
between inters~ctions the case is rare indeed where a recovery 

. for the plaintiff can be had. 

The defendant makes no specific objection to Instruction 
No. 2.for the plaintiff other than the general objection and ex­
ception urged against all the instructions for the plaintiff. · 

The defendant objects and -excepts to the granting of In­
struction No. 3 for the plaintiff upon the specific ground that 
the concluding phrase o{ the instruction which reads "the 
deceased must be presumed to have been without -fault" is 
not the law and that entire phrase should be deleted for the 
reason that · this case must now be determined upon the proof 
and not upon any presumption. 
Mr. Williams: 

The plaintiff objects to this specific objection on the part 
of the defendant and says that the Court granted No.- 3 which 

had in it the following words on the second to the 
page 161 ~ last line "as in the absence of such proof' and inter-

lined in place of that clause the words "as other­
wise" at the specific request of the defendant and the suggestion 
of the defendant's counsel to which he stated nq specific objection 
except the general exception tp all plaintiff's instructions and 
the a'!-thority for the instruction is Core v. Wilhelm, 124 Va .. 
150, at 157, and subsequent quotations in cases following. 
Mr. Robertson: 

Counsel for the plaintiff has misquoted and misconstrued 
and misstated what counsel for the defendant said. Counsel-for 
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the defendant suggested that the l;mguage "as otherwise" be 
inserted to cure another objection to the instruction. As long 
as these instructions are still under argument counsel for de-. 
fendant has the right to· make any additional objections that 
occur to him as the discussion proceeds and counsel is now 
doing that and asks that the Court corroborate this $tatement 
of counsel as to why the words "as ·otherwise" were placed in 
the instruction. 

The Court: 

As I recall the suggestion,-Mr. Robertson, it was made for - · 
the change in Instruction 3 by you and at that time the Court 
was of the opinion that you felt t1:tat with that change the 
instruction would be proper. 

·Mr. Robertson: 

That it wduld be correct as to that· and i have modified my 
thought to the extent you stated . 

. The defendant objects and excepts to the granting 
page 162 } of Instruction No. 4 for the plaintiff upon the ground 

(1) that no issu~ of the last clear chance is proper 
.to be submitted to the jury in this case under the evidence for 
the reason that the evidence of the witness Coly Henley is 
physically impossible and incredible; (2) The form of Instruction 
No. 4 is erroneous in that the first paragraph of the instruction 
turns the jury aloose to search through all the other instructions 
and· apply the doctrine of last clear chance against the de­
fendant as ·a conjecture, surmise and speculation of the jury 
as they may be inclined to do; (3) In any view of the case, there 
is no evidence in the record to warrant the instruction by the 
Court that if the jury believe from the evidence that the 
operator of the defendant's car saw; or by the exercise of 
reasonable care should have seen, that the plaintiff's decedent 
was in a position of peril or about to go into danger and was 
oblivious thereof and that she was in danger of being struck 
by the streetcar it was encumbent upon the motorman to do 
anything which he failed to do or to leave undone which he did. 

The defendant interposes no specific objection and exception 
to the damage instruction offered by the plaintiff other than 
the blanket objection of the defendant to all instructions offered 
by the plaintiff and given for the plaintiff. 
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Mr. Williams: 

· Plaintiff replies to the objections by the defendant raised 
to Instruction No. 1 and says this instruction is 

· page 163 ~ peculiarly applicable as the motorman actually as-
. sumed by his conduct in keeping his eyes at his 

change carrier and not looking up that no one would cross in 
front of his car, and this duty of looking out for people attempt­
ing to cross upon the streetcar tracks . was a continuing duty 
and that this instruction fits the case in a most acceptable manner. 

In regard to the objection raised by the defendant to In­
struction No. 4, known as the last clear chance instruction, his 
No. (1) that there is no issue of fact to predicate it as the 
evidence of Henley is physically impossible and incredible is 
answered by all the evidence in this case which supports Henley; 
and plaintiff replies to the objection ~aised by the defendant to 
Instruction No. 4 that it turns the jury aloose and requires them 
to search and apply the last clear chance doctrine by stating 
that this instruction is an evolution of the last clear chance 
doctrine in this State· due to the fact that it was necessary to 
have finding instructions for the defendant in cases of last 
clear chance qualified by a concluding clause after the finding 
for the defendant "unless the jury believes from the evidence 
that after the plaintiff's peril was, or should have, by the exer­
cise of ordinary care, been seen or discovered by the defendant~ 
if the defendant then had a last clear chance to avoid injury 

and did not do it, then the verdict of the jury must 
page 164 ~ ·b~ for the plaintiff," and this Instruction No. 4 as at 

present drawn qualifies that finding instruction in 
' a brief statement and is clear to the average mind and not 

confusing to the jury. Counsel for the plaintiff on yesterday in 
argument of this instruction ·offered to withdraw this class of 
instruction from the case provided each finding instruction for 
the defendant were qualified by a like clause applying the last . 
clear chance doctrine arid this tender still holds. 

Plaintiff objects to Instruction Basked for by the defendant 
pecaµse it fails to embody in clause (e) the provision of the 
law which gives the only exception to pedestrians crossing other­
wise than at intersections which is in these words: "(e) Ex­
cept to board a streetcar or passenger bus or to enter a safety 
zone, in which event they shall cross the highway or street 
only at right angles." Now the evidence is undenied that the 
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plaintiff was crossing the street at the crosswalk from Broad 
Street Station where the safety zones begin for east and west­
bound passenger traffic for streetcar passengers and she was on 
her way and at the point to enter the safety zone on the · south 
side of· the eastbound streetcar tracks provided for pedestrians 
anticipating being passengers on the streetcar. She had her 
change in her hand, she had disclosed where she was going to 
others as shown by the evidence and she is peculiarly covered 
in this clause of Section 2154 (122) (26) as to pedestrians, and 

· plaintiff asks for the instruction to. be amended there-
page 165 ~ by and excepts to the ruling of the Court denying 

. said amendment. 

As to Instruction D plaintiff believes this is too brief and 
not full enough and is so worded as that it does not provide a 
finding for the defendant and would make it confusing to the 
jury in the application of the last clear chance instruction al­
lowed by the Court and plaintiff believes ~hat this instruction 
should close·with the clause: "(e) Except that the doctrine of 
·the last clear chance as set out in Instruction No. 4 must be 
applied· herein." 

The plaintiff objects to each and every finding on behalf of 
the defendant for the r~ason that there is no credible evidence 
in the record upon which a finding could be based for the de­
_fendant company. As is set out in Bassett v. Wood, a defendant's 
case is no greater than he makes it out himself and in this case 
the company speaks through ~ts operator, its active agent, a 
fundamental thing in this case, and he convicts himself of the 
grossest kind of negligence in attempting to set up a figment 
of the imagination by which the plaintiff came from between 
cars ·which were not there, as shown by the defendant's own · 
evidence, and she zigzagged across the street before she got· 
to his car and whjch he later admitted was not true, that he 
didn't know what zigzagging was, that he could say she zig­
zagged, and he stopped his car by his own admission in 10 or 

12 · feet and she walked, by all the evidence in this 
page 166 ~ case, from the north curbing of Broad Street across 

the streetcar· tracks and was hit by the extreme 
left front overhang of the car, showing she had been in view 
for the longest kind of time ever since he was standing up at 
Davis Avenue and he admits he' didn't see her until too late and 
liit her, which .is a confession of negligence, and there coµld 
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be no verdict favoring the defendant supported by the evidence. 

Mr. Robertson: 

If this case spould go to the Court of Appeals, either for 
the plaintiff or for the defendant, counsel for the defendant 
wishes to call the attention of that Court to the manner in 

. which counsel for the plaintiff is reading jury harangues into 
this record and encumbering the record and making it more 
expensive to write up the record, and asks the Court to take 
that matter into consideration in its decision of this case if it 
ever gets to that Court. 

Note: 

The Court gave the following. instructions to the jury: 

INSTRUCTION NO. 1 

The Court instructs-the .jury that the operator of a street­
car has . no right to assume. that no person will go upon, ne_ar. _ 
to or cross the tracks in front of a car, and he must use. reason­

able care to attempt to check his speed as soon as 
page 167 } he sees, or ought to have seen,. that a person is in 

dangerous proximity to his. car; and if you helieve 
from the evidence in this case that · the motorman of the de­
fendant's westbound car did not use reasonable care to check 
his car at· the time he saw or ought, in the exercise of ordinary 
care to have seen plaintiff's decedent crossing in dangerous 
proximity to his car and by reason of his failure to check his -
said car, plaintiff's decedent was injured and killed while ex­
ercising ordinary care on her part, then you must find your 
verdict for the pl~ntiff. 

INSTRUCTION 2. 

The Court instructs the jury that Secti~n 5 of an ord4iance 
of the City of Richmond in effect at the . time the plaintiff was 
injur~d, provided as follows in part: 

"It shall be the duty of the motorman of the cars to 
give reasonable notice to drivers of vehicles and pedes­
trians of their approach, and also to afford all reasonable 
opportunity for them or either of them to avoid. collision 
or accident." 

, I 
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And if you believe from the evidence in this case that 
the defendant violated the foregoing ordinance then such viola­
tion was negligence and if you further believe from the evi­
dence that j;he defendant was so negligent and as. a proximate 
x:esult of such negligence the plaintiff's decedent was injured 
and killed, while exercising ordinary care on her part, then. yo~ 

must find you·r verdict for the plaintiff. 

page 168 ~ INSTRUCTION NO. 3 

The Court instructs the jury that ·if the defendant 
company relies upon contributory'. negligence on the part of the 
deceased to defeat a recovery by the pla~tiff, that· the burden 
is oli the company to prove contributory · negligence on the 
part of deceased, unless such negligence is disclosed by tlie 
evidence or may be fairly inferred from all the facts and cir­
cumstances in the case, as otherwise, the deceased must b~ 
presumed to have been without fault. 

INSTRUCTION NO. 4. 

The Court instructs the jury that wherever you are in­
stru~ted in this case: that you may find for the defendant,· or that 
the plaintiff .may be barred from ·recovery, should it be proven 
that the plaintiff's decedent was guilty of contributory neg­
ligence, these instructions are subject to the following qualifi.­
cations: 

Th~t even though you may believe from the evidence that 
the plaintiff's decedent was guilty of contributory negligence, 
yet this will not prevent the plaintiff from recovering in this 
case. If you- further believe from the evidence that the motor­
man in charge of defendant's car saw, or by the exercise of 
reasonable care should have seen, that the plaintiff's decedent 

was in a position of peril or about to go into danger 
page 169 ~ and was oblivious thereof and that she was in danger 

of being struck by the streetcar should the car con­
tinue on and that the motorman thereafter could have sounded 
a warning, slowed down or stopped the car by the use of reason­
able care in time to have prevented the car from striking the 
piaintiff's. de~edent, but failed to do so, then your, verdict must 
be for the plaintiff. 
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INSTRUCTION NO. 5 

The Court instructs the jury that if they find for the plain­
tiff, then in assessing the damages to which they may believe 
he is entitled, they should estimate the same with reference to: 

1. The probability of the life of the deceased, the jury 
have the right to determine with re~erence to recognized 
scientific tables relating to the expectation of human life. 

2. Compensation for the loss of her care, attention and 
society to her widower and son~ · 

3. Such sum as they may deem fair and just by way 
of solace a:nd comfort to her widower and son for the sorrow, 
suffering and mental anguish occasioned to them by her 
death,. but in no event to exceed the sum allowed by law 

page 1?0} INSTRUCTION NO. A 

The Court instructs the jury that in considering 
whether or not the -operator of the streetcar had a last clear 
chance to avoid injury to · Ruth HL Owens,. the plaintiff cannot 
recover by showing merely that perhaps if the operator of the 
streetcar- had acted more promptly or instantaneously, injury 
to Ruth H.. OweBs might have been avoided.. The burden is 
upon the plaintiff to show by a preponderance of evidence that 
after the operater of the streetcar ~ctually: realized the danger 
of" _j.njury to Ruth H. Owens, or in the exercise of ordinary care 

\ /llould have realized the danger of injury to her, there was in 
V fact enough time and enough distance for the_oJ!~~a~or to avoid 
' injury to:- her by the- exercise of ordinary care. It is insufficient 

to show the1:e was a mere possibility he might have done so. 

INSTRUCTION NO. B .. 

The Court instructs the jury that when Ruth ~- Owens· was 
injured the traffic law provided' as foltows:-

'#s 2154 (126)' Pedestrians. - (a)' When crossing * * * 
streets within * * -* cities, pedestrians * * * shall cross 
wherever possible, only at intersections * *· * * 

'C!(b) * • * 
"'(¢) * • •· 
"(d) * • *· 
" (e) Pedestrians shall' cross * * * streets: only at right 

page 171 ~ angles * * * ,, 
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If Rut1' H. Owens violated either one of the fore­
going provisions of the traffic law, then such violation of the 
traffic law was negligence on her part; and if you believe from 
the evidence that she w.as guilty of such _negligence and that 
such negligence on her part either proximately caused or effi­
ciently contributed to her injury, then the plaintiff cannot recover 

, in this case. 

INSTRUCTION NO. C. 

The Court instructs the jury that the ·burden is upon the 
plaintiff to prove by a preponderance of · the evidence that the 
operator of the streetcar was guilty of negligence and that his 
negligence was the sole proximate cause of injury to Ruth H. 
Owens; and if you believe from the evidence that Ruth H. Owens 
herself was guilty of negligence which efficiently contributed ' 
to her injury, then you must bring in your verdict for the de­
fendant. 

INSTRUCTIO.N NO. D. 

The Court instructs the jury that it was just as much the 
duty of Ruth H. Owen~ to look out for the streetcar an9 avoid 
injury to herself as it was the duty of the operator of the street­

car to look out for her and avoid injuring her". 

page 172 } INSTRUCTION NO. · E. 

The Court instructs the jury if you believe from the 
evidence that the op~rator of the streetcar was guilty of neg-

. , ligence, and that Ruth H. Owens was also guilty of negligence 
which efficiently contributed to her own injury, then you must 
find your verdict for the defendant, even though you may be­
lieve from the evidence that the operator of the streetcar was 
more negligent than Ruth H. Owens, since the law does not 
apportion negligence nor consider degrees of negligence in this 
case, the plaintiff being barred from recovery in this case if 
Ruth H. Owens was guilty of negligence which either proxi­
mately caused or efficiently contributed to her own injury. 

INSTRUCTION NO. F. 

The Court instructs the jury that even though you may 
believe from the evidence that the operator of the streetcar 

· failed to -exercise ordinary care to avoid injury to Ruth H. 
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Owens after he saw, or by th~ exercise of ordinary care should _ -
have seen there was danger oi injuring her, neverthless you 
cannot find a verdict for the plaintiff if you also believe from 
the evidence. that Ruth H. Owens negligently attempted to cross 
the westbound streetcar track on Broad Street in front of the 
approaching streetcar, after she knew or by the exercise of 

ordinary care should have known that the streetcar 
page 173 F could not stop in time to avoid injury to her. 

INSTRUCTION NO. G. 

The Court instructs the jury that it was the duty of Ruth 
H. Owens to exercise ordinary care for her own safety, and if 
you believe from the evidence that she failed to exercise 
ordinary care for her own safety, and that she thereby either 
proxim~tely caused or efficiently contributed to· lier own injury, 
then you must find your verdict for the defendant. 

INSTRUCTION NO. H. 

The Court instructs the jury that the traffic law imposed 
upon the operator of the streetcar the duty to exercise ordinary 
care for the safety of persons lawfully using the streets of the 
City of Richmond; and if you believe from the evidence in this 
case that the operator of the streetcar was exercising ordinary· 
care when Ruth H. Owens was injured, then the plaintiff cannot 
recover in this case. 

INSTRUCTION NO. I. 

The Court instructs the jury that you must. consider this 
case solely upon the evidence before you and the 

page 174 } law laid down in the instructions of the Court; and 
you must not allow any sympathy you may feel 

influence your verdict. A verdict must not be based, in whole 
or in part, upon conjecture, on surmise, or sympathy, but must 
be based.solely upon the evidence in the case and the.instructions 
of the Court. · 

INSTRUCTION NO. 6. 

The Court instructs the jury. that in case your verdict should 
be for the plaintiff from the evidence and other instructions of 
the Court the statute provides that the jury may.. make the 
award to either the husband or son, or both of them in such an 
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amount or amounts as you may decide, but of course not .to 
~xceed the sum claimed .in the notice of motion. 

Note:· 

Counsel for both parties argued the· case and the jury re­
tired to the jury room to consider its verdict and thereafter re­
_turned to the court with the following verdict: "We, the jury, 
on the issue joined firid for the plaintiff and assess damages at 
$15,000 divided as follows: Father, $~,000, son, $10,000." The 
polling of the jury was waived and the jury was.discharged from 
further consideration of the case. 

Mr. Robertson: 

If Your Honor please, the defendant moves the Court to· 
set aside the verdict as contrary to the law and the evidence 

and without evidence to support it, for errors com­
page 175 ~ mitted by the Court in the admission and exclusion 

· of testimony, for errors committed by the Court in 
the granting and refusing and the modification of instructions 
and upon the further ground that there is no evidence in the 
case of negligence on the part of the defendant which would 
support a verdict for the plaintiff and for the further reason 
that the plaintiff's decedent was herself guilty of negligence as 

- a matter of law which proximately caused oF efficiently con­
tributed to her death and bars any recovery by the plaintiff. · 

The Court: -

The motion is postponed as ..far as the argument is concerned 
and we will set the date later. 

page 176 ~ I, WILBUR J. GRIGGS, Clerk of the 'Circuit Court 
of the City of Richmond, do hereby certify that the 

foregoing is a tr.u_e_i~pt of the record in the action at law 
wherein Joseph B. Owens,. Administrator-of the estate-ef Ruth 
H. Owens, deceased, is plaintiff, and Virginia Transit Company 
is defendant, with the exception of the original exhibit ·which 
has been certified by the Court under the provisions of Section 
6357 of the Code of Virginia, as amended by Acts of Assembly 
of 1938, page 136, and that the plaintiff had due notice of the 
intention of the defendant to apply for such transcript. 

I further certify that the defendant, Virginia Transit Com­
pany, has executed a COMBINATION SUSPENDING AND 
SUPERSEDEAS BOND in accordance with the provisions of 
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Section 6351 of the Code of Virginia, as amended by Acts of. 
Assembly of 1934, in the penalty of SEVENTEEN THOUSAND, 

. FIVE HUNDRED DOLLARS ($17,500.00). 

Witness my hand this 23rd day of August, 1948. 

Fee for Record $69.50 
A copy: teste. 

WILBUR J. GRIGGS, Clerk. 
by E. M. EDWARDS, D.C. 

M. B·. WATTS, Clerk. 

page 177 ~ DESCRIPTIVE INDEX OF ORIGINAL 
EXHIBITS 

Plaintiff's Exhibit No. I-Certificate of Qualification of Admin­
istrator for Ruth H. Owens, deceased. 
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