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at Richmond

MARGARET C. O'NEILL
V

GRACE W. COLE AND EDWARDS. COLE, JR.
FROM THE CIR CUIT COURT OF TllE COUNTY OF BUCKI NGHAM

RULE 5 :12-BRIEF S.
§5. NUM BER OF CoPIES. Twen ty-five copies of each brief shall
be filed with t he clerk of the Uourt, and at least three copies
mailed ur tleliver ed to opposing counsel on or before the day
on which the brief is filed.
§6. S1zE AN D T YPE. B riefs shall be nine inches in leng th and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as
t o height and width, than t he type in which tl.te record is
printed. r.l.1he r ecord number of the case and tl.te names and
aduresscs of counsel submitting the brief shall be printed on
the front cover.
M. B. WATTS, Clerk.
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.

RULE 5:12-BRIEFS
§1. Form and Contents of Appellant's Brief. The opening brief of appellant shall
contain :
(a) A subject inde.'C and table of citations wit h cases alphabetically arranged. T he
citation of Virginia cases shall be to the official Virginia Repor ts and, in addition,
may r efer to other reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise s tatement of the facts, with references to the pages of
the printed record when there is any possibility that the other side may question the
s ta tement. When the facts are in dispute the brief shall so state.
(d) With respect to each assignment of error relied on, the principles of law, the
a rgument and t he a uthorities shall be stated in one place and not scattered through
the brief.
(e) The signature of at least one attorney practicing in th is Court, and his address.
§2. Form and Con tents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations of Virginia cases must refer to the Virginia Reports a nd, in addition, may refer
to other reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagr ees
with the statement of appellant.
(c) A statement of the facts which are necessary to cor rect or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the r ecord.
(d) Argument in support of the position of a ppellee.
The brief shall be signed by at least one attorney practicing in this Court, giving
his address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requiremen ls for appellee's brief.
§4. T ime of F iling. As soon as the estimated cost of prin ting the record is paid
by t he appellant, the clerk shall fo rthwith proceed to have printed a sufficient number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5:2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the printed record to each counsel of record, or notify each counsel of record of the
filing date of the substituted copies.
(a) The opening brief of the appellant shall be filed in the clerk's office within
twenty-one days after the date the prin ted copies of the record, or the substituted
copies allowed under R ule 5 :2, are filed in the clerk's office. The brief of the appellee shall be fi led in the clerk's office not less than twen ty-one days, and t he reply
brief of the appellant not less than two days, before the first day of the session a t
which the case is to be heard.
(b) Unless the appellant's brief is filed at least forty-two days before the beginning of the next session of the Court, the case, in the absence of stipulation of
counsel, will not be called al that session of the Court; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed a t
least fourteen days prior to the calling of the case, in which event the reply brief fo r
the appellant shall be filed not later than the day before the case is called. This paragraph does not extend the time allowed by paragraph (a) above fo r the fi ling of the
appellant's brief.
(c) Counsel for opposing parties may file with the clerk a written stipulation
changing the t ime for filing briefs in any case; provided, however, t hat all briefs
must be filed not later than the day before such case is to be heard.
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on
or before the day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, and s hall be printed in type not
less in size, as to height and wirlth, than the type in which the record is printed. T he
r ecord number of the case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.
§7. E ffect of Noncomplian ce. If neither party has fi led a brief in compliance with
the requirements of this rule, the Court will not hear oral argument. If one party has
b ut the other has not file d such a brief, the party in default will not be heard orally.
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IN THE

Supreme Court of Appeals of Virginia·
AT RICHMOND.

Record No. 3946
VIRGINIA:
;Jn the Supreme Court of Appeals held at the Gourt-Library
Building· in ·the City ·of Richmond on Friday, the 5th day of
October, 1951. . ·
·

MARGARET C. O'NEILL,

Appe1Jant1

against
GRACE W. COLE and EDWARDS. COLE, JR., Ap~ellees.

From the Circuit Court of Buckingham County.

,.

Upon the petition of Margaret G. O'Neill an appeal is awarded
her from a decree entered by the Circuit Court of ,Buckingham
· County on the 30th day of March,_ 1951, in a certain chancery ·
cause then therein depending wherein the ·said petitioner was·
·plaintiff and Grace w~ Cele and Edward S. Cole, Jr., were defendants, _upon the petitioner, or some one for her, entering into
bond with sufficient security before the clerk of the said .Circuit
Court in the penalty of three hundred dollars, with condition as
the law directs.
, *

*

*

*

*

1

---
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RECORD
, Virginia:

In the Circuit Court of Buckmghaih County.
Margaret Coie O'Neill, Complainant,
v.
Grace West Cole, New Canton, Virginia, and Edward S. Cole,
Jr., New Canton, Virginia, Respondents.
IN CHANCERY No. 22.
·-- ·:---

-·- ..

_,,

......

BILL OF COMPLAINT.
To the Judge of the Honorable Court:
Your Complainant, Margaret Cole O'Neill, humbly complain-

ing, ~hows tihto your Honor the follo-wirtg "ase:

_ .

1. That W. Thomas Cole, deceased, Complainant's paternal
uncle, during his life, and in the ye~r 1936, was seized and
posg~sged in fee of certain real estate situate and lying In Buckingham County, Virginia, near the town of New Canton, Virginia, described as follows:

All of that certaitt tract or pttrMi of lantl lyihg anti being
in the aforesaid County, and adjoining the lands of Robert

Smith, Edmond Toney, William Davis, and others, and containing 409 acres more or le~s, and. being the same property conveyed to W, Thomas Cole; by deed dated February 1, 1909, and·
recorded in Deed Book 16, at page 366, among the land records
of Buckingham County, Virginia.·

2. __ That W. Thomas Cole died ott February HJ, 193'7, leaving

the Bank of Mariofi, Virginia, a tldPY of which is
atts.ched het~o and prayed to b~ re~d atii a ptirt of this Bill~
3. Thai the aforesaid will was oiter~d for prubilta, ttfid was
duly admitted to probate on Mat 221 HJ3'7, h~ing rec9rded in
Will B.ook No. 4, at fntg@ 215, among the ttW9rdsof this Court.
4, Thii bf thtf tefflls bl the .aforesaid will, w. Thonuts Cole
dtwised to your Cotttplainattt thti prodtretis from· the· sal~ of the

a Will With

aforesaid farm after making certain charges agai11st the said
farm under the terms of his will. All of these charges were waived
· or paid from other soill'ces.
page 2 ~ . 5. That on the 26th day of July, 1937, your Complainant's fath~r filed a chancery cause before this Court,

-~
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said cause being styled as Edward S. Col.e v. Fannie Copen/J,aver
Young, Margaret Sexton Cole, and others, the suit papers of which
.. are hereby prayed to be read as a part of this bill of complaint.,
6. That at the time of the bringing of such chancery cause
your Complainant was an infant of the age of sixteen years.
7. That the object of the aforesaid chancery cause was to set
aside the aforementioned will of W. Thomas Cole on the alleged
grounds t.hat W. Thomas Cole did not intend to leave the aforesaid property or the proceeds from the sale of same to your
Complainant, and on the grounds that W. Thomas Cole had
promised to leave the said property to your Complainant's
father, Edward S. Cole.
8. That your Complainant was never shown the will of W.
Thomas Cole, and your Complainant was never told the contents of the said will, and your Complainant did not know the
contents of said will, nor did she see any of the suit papers in the
aforesaid chancery cause until August, 1950.
9. That on the contrary your Complainant was told by Edward S. Cole·that the title to the property was so involved that
none of the parties would benefit unless a chancery cause was
instituted and the property taken in his name, and further that
he, Edward S. Cole, would not be able'to send your Complainant,
to college unless this was done.
10. That your C9mplainant, because of her youth and inexperience in such matters and placing her faith and trust in
the representations of her father, Edward S. Cole, and .under
the inducement that she would not be sent to college unless
Edward S. ·Cole took title to the said property, made no further
inquiries and raised no objection to ~he said chancery cause.
n. That your Complainant signed an answer filed in the
aforementioned cause upon i;he direction of Edward S. Cole to
do ~o, but she did not swear to the said answer and that your
Complainant was not present at the taking of any of the ·de.
positions filed in this cause.
,
page 3 } 12. That your Complainant never met or talked to
the guardian ad litem, Claude R. Wood, appointed for
her in this cause, and the said guardian ad litem was not present
at the taking .of her deposition, nor was he present at the signing
of her answer.
·
.
13. That your Complainant, having recently read and discovei:ed the contents of the depositions of the parties filed in the
afore.said chancery cause avers and charges that the statements
made by Edward S. Cole as to the circumstances under ·which
he came to live on the aforesaid farm a.r,e false; that W. Thomas
Cole never promised to leave the aforesaid property to Edward
S. Cole as alleged in the aforesaid chancery cause; that all statements made by Edward S. Cole as to promises made by W.
Thomas Cole to leave the said property to Edward S. Cole are·

--,
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'

· false, that statements· made to the effect that W. Thomas Cole
hadforgotteil his will are false, and were intended to mislead the
Honorable. Court, allowing Edward S. Cole to fraudulently ga.in
legal title to the said property.
· 14. That the statements of Grace W. Cole corroborating the
statements of Edward S. Cole and made in her deposition are
false and intended to mislead the Court for the purpose of gain...:
ing title to the said property.
·
15. That John Lee, a witness whose deposition was take,n in
the aforesaid chancery ca.use, has admitted to your Complainant ,
that his statements in said deposition were false in that he did
not at anv time hear W. Thomas Cole sav that he would leave
the prope;ty to Edward S. Cole and that he..had.heard W. Thoma~
Cole say many times that he would never leaye the property to
Edward S. Cole, and that he, W. Thomas Cole, was leaving the
property to your Complainant.
·
.
·
16. That your Complainant nvers and charges that the test.i..:
mony contained in the depositions of Edward S. Cole, Grace W.
Cole and John Lee were fabricated and designed to mislead the
Court and defraud your Complainant, denying to her her right-·
ful·share in the estate of W. Thomas Cole.
17. That W. Thomas Cole knew well the contents of his will
froi;n the time of its making until the time of his death
page 4 } and at all times intended to leave the aforesaid property
to your Complainant as evidenced by the terms of his·
wiU, several persons having heard W. Thomas Cole, shortly before· his. death, recite the provisions of his will.
·,
1s·. That Edward K Cole died in January, 1940, possessed of
the aforesaiq. property under the decree of' the Court entered
in t,he aforesaid cause.
19. That Edward S. Cole was survived by his widow, Grace
W. Cole, a son, Edward S. Cole, Jr., and a daughter, your Complainant, Margaret C. O'Neill.
20. That Grace W. Cole and Edward S. Cole, Jr., claim to
be interested part.ies in the title to the said property claimi,ng
through and by virtue of title vested in Edward S. Cole by order
of the Court, wherein John B. Boatwright, as Special Commissioner, conveyed the said land to Edwa.rd S. Cole.
For as much as your Complainant is without remedy save in'
a Court of Equity where such matters are alone cognizable, she
prays as follows:
1. That Grace West Cole and Edward S. Cole, Jr., the last·
named being an infant, 20 years of age, may be made Defendants
to this Bill of, Complaint and required to answer the same, but
not under oath, answer under oath being expressly waived, that
a pr~per guardian ad litem be appointed for Edward S. Cole, Jr.
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2. That the Court will decree that your Complainant is entitled to receive the fee simple title to the aforesaid property free
and clear from the claims of Grace W. Cole and Edward S. Cole,

Jr.

3. That the Court will appoint a Special CommisRioner to
convey the aforesaid property to your Complainant and that
such conveyance he required by the Court.
, 4. That your Complainant be granted such other general
relief as the nature of her case may require.
page 5 } And your Complainant will ever pray, etc.

ADAMS, PORTER AND RADIGAN,
Arlington, Virginia ..
By THOM~S G. MAYS, JR.
MARGARET S. O'NEILL, .
By Counsel.

•

*

*

*

*

*

*

*

*

*

page 21}

DEMURRER OF EDWARDS. COLE, JR., TO
BILL OF COMPLAINT.
The defendant, Edward S. Cole, Jr., says that the bill of complaint is not sufficient in law, and for grounds of demurrer says:
1. In substance the allegations made in the ·.bill are that Edward S. Cole, the father of the complainant· of this defendant,
obtained title to the real estate which is the subject matter of
this cause, by fal.;;e and perjured testimony given by him in person and procured by him of others in the chancery cause of Edward S. Cole Fannie Copenhaver Young, Margaret Sexton Co'le,
et al., in the Circuit Court of Buckingham County, Virginia.
2. The complainant herein, who was then Margaret Sexton
Cole, was before the Court as a party defendant in the aforesaid
prior cause and filed an answer to the hill .therein. The alleged
testimony supporting the allegations of the bill in said prior
cause, even though false and perjured, does not constitute such
a fraud as permits. the validity of the final decree entered in said
cause to be attacked a-nd set aside by this subsequent suit in
equity.
3. It is not charged in the bill that this defendant, who was
then an infant of tender years, was a party· to the said pefjury
- and/or subornation of perjury, and no such alleged wrong doing

,r,
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can be imputed to him so as to divest him of his title to the real
estate involved.
.
·
4. The complainant has been guilty ·of such laches in the
assertion ·of her alleged rights tha.t she is clebarred from now
, asserting the sa.me. 'l'he decree now questioned was entered in
1937, the complainant became of age some five years there..;
after, to-wit, in 1942, but she waited more than seven years
thereafter and until after the death of her father, which occurred
in January, 1949, notwithstanding that it was he
page 22 ~ against whom sh~ now prefers the grave charges of
perjury and subornation 'of perjury, to file this suit
questioning the validity of the said .decree of 1937 on the gorunds
that the court was induced to enter it upon false and perjured
testimony. The situation of the 'parties has, during the said
seven year period, become greatly changed by reason of the
death of the said Edward S. Cole and of Claude R. Woods, the
guardian
litem for the said complainant in said prior cause.
'fhe complainant having kept silent when she ought to have
spoken, should not be allowed to speak when she ought to keep
silent.
EDWARD S. COLE, JR:,
By Counsel.

aa

JOHN B. BOATWRIGHT,
Buckingham, Va.
WHITEHEAD & MARSHALL,
Lovingston, Va..
p. d.
A copy of the foregoing demurrer was this day delivered in .
person to Thomas G. Mays, Jr., Attorney for the complainant.
Dated this 12th day of March~ 1951.

ROBERT WHITEHEAD,
Of Counsel for the Defendant,
Edward S. Cole, Jr.
page 23}

*

*

*

*

*

It being suggested.that Edward S. Cole, Jr., a party defendant,
· who has been proceeded against as an infant, has attained his
majority, this fact is noted of record, and on his motion, it is
, ordered that all further proceedings herein be conducted against
him as an adult .defendant, and John B. Boatwright, his guardian
ad litem, is relieved of all further responsibilities as such.
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. Thereupon, the said Edward S. Cole, Jr., by cotmsel, tendered
his demurrer to the bill of complaint herein, which demurrer
the clerk of this court is directed to receive and mark filed. ·

*

*

*

*

*

*

*

*

*

*

page 24}

DECREE.
The, complainant, by counsel, moved the Court to strike the
demurrer of Edward S. Cole, Jr., heretofore filed by leave of
court, on the ground that the said Edward S. Cole, Jr., then
an infant, had filed by his guardian ad litem, an answer to the
bill of complaint, and that the de.murrer could not be properly
filed after the answer had been filed, which motion the Court
sustained; and thereupon the said Edward S. Cole, Jr., by counsel,
moved the court to permit him to withdraw the answer filed in
his naine during his infancy, by his guardian ad litem, and treat
the demurrer heretofore filed as if it were now filed, which motion
the Court sustained and permitted the said answer to be withdrawn and his demurrer to be entertained;
Thereupon this cause caD1e on this day to be heard on the
bill of complainant with the exhibit.s and the record in the
original cause and on the demurrer to said bill of Edward S.
Cole, Jr., and was argued by counsel;
On consideration whereof the Court doth sustain the said
demurrer and doth dismiss the said bill o.f complaint, to which
actions of the Court the plaintiff by counsel excepted, and leave ·
is hereby granted to counsel for Complainant to file written exceptions herein within 30 days hereof.
Enter.
JOEL W. FLOOD, Judge.
*

*

*

*

*

*

*

*

*

*

page 25 ~

EXCEPTIONS.
Comes now the Complainant, Margaret C. O'Neill, by counsel,
_ and by lea.ve of the Honorable Court, excepts to the decree
entered m this cause on the 30th day of March, 1951, as follows:

8
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1. rhe Complainant excepts to the Honorable Court's allow~
ing the filing of a demurrer .on behalf of Edward S. Cole, Jr.,
as our party sui .juris, over the objection of Complainant's
counsel, when there ha4 been previously filed, on behalf of the
Defendant, Edward S. Cole, Jr., an answer during his infancy
by his guardia.n ad litem.
2. The Complainant excepts to the Honorable Court's enter~
taining a motion by counsel on behalf of Edward S. Cole, Jr.,
to withdraw the answer of the guardian ad litem filed on behalf
of E4ward S. Cole, Jr., after the Court had sustained the Complainant's motion to strike the demurrer filed by counsel on be·
half of Edward S. Cole, Jr.
3. The Complainant excepts to the. Honorable Court's reserving opinion on Complainant's object.ion to ·the motion of·
counsel for Edwarq S. Cole, Jr., to withdraw his answer to demur,
the Complainant's objection being that no good cause for such
withdrawal could be shown.
4. The Complainant excepts to the Honorable Court's requiring argument ori the aforesaid demurrer prior to deciding
whether good cause had been shown by the defendant Edward
S. Cole, Jr., to withdraw bis answer to demur, and before. sustaining or overruling the Defendant's motion to withdraw his
answer to demur.
page 26 ~ 5. The Complainant excepts to the Honorable
Court's, after argument on the demurrer aforesaid,.
sustaining the Defendant's motion to. withdraw his answer to
demur, and also to the sustaining of the demurrer by the Court.
6. The Complainant excepts to the Honorable Court's decision in: sustaining the aforesaid demurrer on the ground that
the Complainant was guilty of laches in the bringing of thiscause.

Respectfully,
. MARGARET C. O'NEILL,
By Counsel.
AD~S, PORTER AND RADIGAN,
By T. G. MAYS, JR., p. q.
I certify tha.t a copy of the foregoing exceptions were mailed
to ,John B. Boatwright and Robert Whitehead by mailing a copy
hereof to them on the 24th day of April, 1951.

T. G. MAYS, JR., p. q.
*

*

*

*

*
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page 27}
*
*
*
*
NOTlCE OF APPEAL AND .ASSIGNMENT
*

OF l!}RftOJt.

· To: John B. Boatwright, Esq.,
Rqbart Whiteh0ad 1 E~(J,,
Counsel for Reapondents.
The Complainant, Margaret C, O'Neill, by Counsel, hereby
serves notice on you, and each of yoi1, as counsel for Respondents,
of her intention to appeal to the Supreme Court of Appeals of
Virginia, from the decree he:reto ~ntered in t~ cause in the above
cv.pt,ioned co~nt, ou the 30th da,y of March, 1951, P!P.cl ~sslgns

as erl·or the following:

( 1) The Honorable Court erred in allowing the ff ling of p, demurrer on behalf of :IDclwa.rd $, Cole, .Jr,, 3 Respondent, as a
party 8Ui juris, over the objection of Complainant's counsel,
when there had.been previo~'ily filed, on behalf of the Respondent,
Edward S. Cole, Jr., an answer during his infancy by his guardian
ad litem.
(2) The Honorable Court erred in entertaining a motion by
counsel on behalf of Edward S. Cole, Jr., R~spondent, to withdraw the answer of the guardian ad litem filed on behalf of Edward S. Cole, Jr., aftar tho Coqrt had suata.in.ad the Complainant's ·
motion to strike the demurrer flied by counsel on behalf of Ed-

ward S. Cole, Jr,
(S) The HonorAible Court erred in :reiervlng opinion. 011, Complainant's objeqt!on to the m.otlon qf co1inijel for Edwai1d S.

Cole, Jr., to withdraw his answ~r to demur, the Complainant's
Qbjectian baing thatt 1).0 good cause for such withdrp,wal could

b~ Rhown.

-

Filed Jn. Clerk's Office 5-14-51.
. JOHN 0, SPENCER, Clerk.
(4) The Bouorn,ble Court erred in hearing a.:rgu~
ment on the a.fores.aid demurrijr, after re$erving
Qpinion, lire stated in As~ign.ment 4, on the Compla.in.ant's ohJec•
tmn to the m<>tion gf coun~el for Edward S, Cole, Jr., to with.draw his a~wer to demur, and before aWJtaining or overruling
the Jteijpondent's mQti.Qn to withdr~w hi.s ;;\JUiWer te> demur.
page 28 }
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(5) The Honorable Court erred, in after argument of the de~
murrer aforesaid, sustaining· the Respondent's motion to withdraw his answer to demur, and also in sustaining the said demurrer.
( 6) The Honorable Court erred in sustaining the aforesaid
demurrer ·on the ground that the Complainant wa.'3 guilty of
laches in the bringing of this cause.
MARGARET C. O'NEILL,
By Counsel.
ADAMS, PORTER AND RADIGAN
By T. G. MAYS, JR., p. q.

I, Thomas G. Mays, Jr., hereby certify that I have this day
mailed a copy of the foregoing Notice of Appeal and Assignment of error to John B. Boatwright and Robert Whitehead,
Counsel for Respondent.s, at their respective offices in Buckingham Court House and Lovingston, Virginia. ·
Given under my hand this 11th day of May, 1951.
THOMAS G. MAYS, JR., p. q.
page 29 }
*

*

*

*

*

STATEMENT OF FACT.
The following is a statement of fa.cts and incidents .of trial
being a necessary part of the record under Rule 5:1, Part Five,
Rules of the Sup~eme Court of Appeals of Virginia:
1. This cause came on to be heard on March 12, 1951, at·
which. time the Complainant's Bill of Complaint had been duly
filed, and the answer of Grace W. Cole had been duly filed, and
an answer had been duly filed on behalf of Edward S. Cole, ,Tr.,
a~ infant at the institution of this cause, by his guardiaµ. ad
litem. On March 12, 1951, the cause was set for hearing on the
Complainant's motion for an ore tenus hearing of this cause and
for an issue out of chancery. Wh~reupon counsel for Edward S.
Cole, Jr., filed with the Court a suggestion that the said Edward S.
Cole, Jr., had reached the age of twenty-one years, and moved
the Court to receive and file his demurrer to the Complainant's
Bill of Complaint, which motion to file the Court granted and
counsel for Complainant excepted on the ground that the demurrer could not be filed when an answer for Edward S. Cole,
Jr., had been previously filed.

Margaret !C. O'Neill v. Grace W. Cole, et al.
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The cause was continued until March 30, 1951, at which time
counsel for the Complainant moved the Court to strike the demurrer filed on behalf of Edward S. Co]e, Jr., an the ground ·
that a demurrer could not be fiJed when the Respondent had
theretofore had an answer filed in his behalf by his ·guardian
ad litem. . The Court sustained this motion to strike the aforesaid demurrer.
Thereupon counsel for.Edward S.. Cole, Jr., moved the Court
to permit the said Respondent to withdra.w the answer
page 30 ~ filed in-his behalf by his guardian ad litem, and to treat
the demurrer theretofore filed as having been filed
after such withdrawal, to which motion the Complainant, by
counsel, excepted on the ground that good cause for such withdrawal could not be shown. · The Court ~.reserved opinion on
this motion and a.sked to hear airgument on the demurrer before
passing on the. motiqn to withdraw the answer as aforesaid, to
which action the Co~plainant by counsel excepted. Thereupon the said d~murrer was argued upon the bill of the . complainant, upon the record in. the original cause, and upon the
dem1,11Ter of Edward S. Cole, Jr:, arid after argument the Court
sustained the motion of counsel for Edward S. Cole, Jr., to
withdraw the answer and treat his demurrer as filed thereafter
_ as aforesaid, to which action the Complainant excepted, and the
Court then sustained the sa.id demurrer of Edward S. Cole, Jr.,
to which the Complainant excepted, and the_ Court by decree
entered on Ma.rch 30, · 1951, dismissed the Complainant's Bill
of Complaint, to which action the Complainant, by counsel, exoepted.

Subscrioed this 22 day of May, 1951.
Enter.
JOEL W. FLOOD, Judge.
*

*

*

*

To the Hon. Robert F. Hutcheson, Judge of the Circuit Court of
Buckingham County.
·
Your complainant, Edward S. Cole, humbly complaining
would respectflilly show unto the court the following cm.se:
- That he and his brother, W. Thomas Cole, are the only sur~
vivors of his f~mily, and that his brother was a single man who
owned a farm in .Buckingham County, Virginia, but who spent·
· most of his time working at the carpentry trade in various places,
they both having'formerly lived in Smith County, Vir~nia.·
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· Th~t your complainant owned a farm in Fluvanna County
on which he lived with his family, and his brother was working in
Smith County, Virginia, in the year 1926 when he had a fall
which injured his back and necessitated his going to a hospital
for. a serious operation, and at t.hat. time his condition was regarded as very critical, and it was doubted if he would survive
the operation. That. at that time his brother in addition to owning the farm in Buckingham County, and being employed as a
carpenter was also doing some farming in Smith County, Virginia, and that after he was hurt as aforesaid arid while he was
in bed and before he went to th~ hospit,al he wrote a will a copy
of which is hereto attached ma.r.ked Exhibit # 1 prayed to be read
As a part of this bill.
That after the .said operation his brother partially recovered,
at least so that he was able to do some work and to get around,
and he decided to return to t.he farm he owned in Buckingham
County and to take up his permanent residence there, .but that
as he was a single man and as his health was poor he appealed
to your complainant to come and live with him and assured him
that if he did so upon the de~th of the said W. Thomas Cole··
your complainant, Edward S. Cole, who was his sole heir at law,
in the event of his death would get all of bis property of every
kind; so that in 1932 your complainant moved his family to the
farm of W. Thomas Cole and he and his said brother lived as
one family on the said farm to which the legal title
- page 2 } was in the said W. Thomas Cole.
That your complainant own·ed a team·and farm tools
of his own sufficient to work the place, but that his brother
asked him to sell his equipment and team and use that of the
said W. Thomas Cole which was ·Sufficient to operate ·the farm,
and that thereafter he and his said brother lived together a.s one
family, and his brother paid no board and due to his injury was
not able to do the work of the farm and had given up the car.;;.
pentry trade entirely; that his health was bad and he did not expect to live a great while although a comparatively young man;
that his brother assured him repeatedly that at his death your
complainant would have all of his property of every kind and
complainant believes and, charges that his brother had com~
pletely forgotten the will he had made during ·his sickness and
while confined to bis bed in 1926 in Smith County but that the
said will was left with a bank there with which- he had formerly
. done business, that his brother lived with ·him.. from 1932 until
March, 1937, when his brother died as a result of the aforesaid
injury.to his spine.
That. in 1936 both he and his brother were short of funds to
do some improvements on the property, and that they decided
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to borrow scme money frcm the Federal Land Bank of ·Baltimore and accordingly executed a deed of trust to the said bank
and bcrrowed one thousand dollars, but the said Bank required
ccmplainant to join with the said W. Themas Cole in the said
note and deed of tn1st and that- this was done by reason of the
fact tha.t the 8aid W. 'Themas Cole was in poor health and not
exi:ect€d to live and had .no descendants, ,and that he himself
advised the representatives of the said Federal Land Bank of
Baltimore that his said brother, Edward S. Cole, would inherit
all his pro~erty and that the said Bank accordingly made the ~aid
·
loan and complainant and the said W. Thomas Cole
page 3 } after agreeing to the terms of the said deed of trust
payments were to be made on the sn.me semi-annually,
and when the first of the said payments became due, complainant
paid the said semi-annual payment out of his.own funds, although
he bad received no portion of the said loan, the whole of it having l:cen applied to 1mprovements on the property, and the complainant also pa.id the taxes on the said property, and treated it
as his own in view of the assurance of his said brother that the
place would be his shortly. When the wheat crop was seeded
in the fall of 1936 bis said brother told him that he did not expect to be alive when it was harvested, and in fact he hnd_been
~xi=ecting his death for some time prior to his act,ual demise.
That after his said brot~er's death your complainant qualified
as administrator and proceeded to pay off the said farm·loan and
bad the same released; that he had never heard of the said will
though he and bis brother .were on the most intimate terms
livin~ in the same house, eating at the same table, and working
together whenever his said brother was able to work, and that
greatly to his surprise complainant's uncle who lived in Smith
County wrote him in May 1937 that the said W. Thoma.~ Cole
had left a will a copy of which is herewith filed as exhibit # 1
and complainant believes and charges. that the ·matter had entirely passed from his brother's mind when he made the agreement with the complainant to come and live upon the said place
and that he would receive any assets of his said brother upon his
death which was expected to take place ev~n before he actually
·
died in 1937.
Complainant would show unto the court that under no circumstances would he have moved upon the said farm
page 4 ~ of his brother· which was at that time in very run-down
and dilapidated condition not having been maintained
for a number of years except with a distinct understanding with
the said brother that the place would be his on the dea.th of the
said brot.ber, and·-that there was talk between them of conveying it to the said· complainant outright during the lifetime of the
said brother, and there being no other heirs at law; n.nd that your
complainant had sold timber from the place and collected the
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proceeds with the knowledge and consent of his ·said brother
although the amount involved was not very much as only a small
portion of t.imber was cut at the time.
Your complainant. would· show unto the court that he spent a
great deal of time and considerable money in clearing and jmproving the. property as he had some outside income which he
used for this purpose and that he would not have considered
staying on the place at all except for the agreement with his
·brother ·that the place was to be his on his brother's death.
That the insurance policy mentioned in the said will and given,
to his daughter in the said will had 'been allo~ed to lapse, and
that he lrnew nothing of it or that it was left to his daughter as
beneficiary; that he would never have signed the deed of trust
note !or one thousand dollars of which he received no pan; of the
proceeds except for the understanding with his brother that the
proceeds of the loan were to be used on .the place for improvements on the place and that your complainant was to get the
property, and as the loan extended over a number of years he
expected to have to repa~r the loan.
That under the said will filed as exhibit f/:1 your Complainant
would receive only one hundred dollars.
Complainant would show unt,o the court that he has
page 5 } suffered a great loss and damage if the said will is peri;nitted to stand as he has spent five years of time and a
great deal of money in looking after his brother as the farm was
not productive in its r.ondition at t,he time he moved there,. and
that he has boarded and cared for his brother during his sickness;
that he. has paid the t,axes on the pln.ce; that he h~~ repaid the
said loan, all of which was done with the express understanding
and agreemElnt that the property was to be his at t~e death of his
said broth~r and that no writing was regarded neces...~ry as he
and his said brother had no other brothers or sisters, nieces or
nephews, a.nd both their mother and father were dead so that in
the event of the death of t,he said W. Thomas Cole intestate your
complainant was the sole heir at law an~ he beUev~..c; and charges
that his ~aid brother had wholly forgotten the will which he had
made in 1926 when he was critically ill and expected to die at that
time and that the will was Ieft there more than ten years before
his death and had wholly passed from the mind of his said brother.
Complainant would show unto the court that Nannie S.
Sexton died before W. Thomas Cole and her estate was completely settled up, and that T. E. King who was named as executor in the will died before W. Thomas Cole, and that Fayet~e:
Cole also died before W. Thomas Cole and that the trusteeship
mentioned in the said will was fully settled 11p by the said half
brothP,r's having died intestate and complainant and the said W.
Thomas Cole having inherited from him.
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Forasmuch therefore as complainant is without remedv save
in a court of chancerv where matters of this nature are. alone
and properly cognizable, he prays that Fannie Young Copenhaver, Josephine Copenhaver Meek and Margaret Sexton Cole,
the. last named being an infant 16 years of age, may he
page 6 } made defendants to this beill and required to answer the
same but not under oath, answer under oath being
waived, that a proper guardian ad litem may be appointed for
the said Margaret Sexton Cole that all proper process may issue,
orders be entered and accounts taken; that the court will 'decree
that complainant is entitled to receive said property of his said
brother in accordance with the agreement which he had with his
said. brQther during his life time a.nd under which he moved upon
the said place and maintained and supported his said brother.
.And ccmplainant prays for all other r~lief both gen~ral and special
as the nature of his case may require and to equity seem mete
and proper. And he will ever pray, etc. ·
·
1

EDWARDS. COLE,
By· Counsel.
JOHN

B.

BOATWRIGHT, p. q.

The answer of Margaret Sexton Cole, an infant over the ·age
of sixt€en years, to a bill of complaint exhibited against' herself

1;tnd others in the Circuit Court of Bucki.ngham County by ·Edward S. Cole.
This respondent for answer to the said bill or to so much thereof as she is advised that it is material· for her to answer in her
own proper person answers and· says.:
That she is the daughter of Edward S. Cole and t.he niece of
W. Thoinas Cole. That she had lived in the house with her uncle
for some years prior to his death and that ·she did· not know of ·
any will, but that she did believe that her father Edward S. Cole
was to receive his brother1s estat~ at'bis death with the exception
of a watch mantioned in the said '\_Vill which her uncle had given
to respondent's brother.
.
That she is willing· to have the will set aside as to her and the
property conveyed to her properly conveyed to her father in
accordance with the agreement between her father and his said
brother the said W. Thomas Cole.
And now having duly answe1·ed she prays to be hence dismissed
with her cost in this behalf expended.
MARGARET SEXTON COLE.
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State of Virginia, ·
·
County of BuckinghQJll, to ...wit: -

I, Luthflr P, Gilliam,- a not!J.ey p-gblle in nnd for the county
aforaaaid, do hereby certify that M~rgf\fet Sfflon Cole whose
xunne is ·signad to t-he fomgoing answer personally appeared
bafore me in my said county and made oath that the matters
and tbingt sta.te-d in the said am1wer are true to the best of -her
knowledge and belief~
Given u11der my hand this 30 da,y of ·Augtlet, 1937,
(Seal.)

LUTHER P. GILLIAM,
Notary Public.

The answer of Cia.llde It" Wood, Guardian ad litem for M&r-

garet Sexton Cole, and the answer of Margaret Sexton Cole"'
infant, by Claude R. Wood, her guardian ad litem, to a bill or
complaint e¥hibit<,d ,gainet them and others in the. Circuit
Court of Bucldnglmm County by Edwa.rd S. Cole.
· These respondents reservin~ unto themselves the benefit of
all just exception of said bill for answer th~ratq or to so much
thereof a_.s they are advised that it is material for them to answer,,
answering 11ay:

That it u; true ai stated iD the said .bill thnt- Mltrgarot ~on

Cole is the daughter of Edward S. Cole and the nieoe of W..

Thomas C1>le and that· a.fl to the Imltters and things atated in the
said bill respondents prp,y tba.t the tender care., and considera.tion of the court in firm manner deny the- ~id allegations and
the said guardian ad litem submits tlie interest of hiS. ellent to

the court and prays th~t no decree will be entered to her prejudice
and respondents pray to be hence dismi~sed with their oos~ in
this belialf expooded .

CLAUDJil R. WOOD,
Guardian .«d litcm for Margaret,
Sexton Cole. .
MARGARET SEXTON COLE,.
By CLAUDE R. WOOD.
,
Gua.rdian ad h"tflm .
Edward S. Cola,
v.
Fanny Young Copenhaver, Josephine Copenhaver Meek, Margaret Se~ton Cole, ap. infMt. and Claude R. Wood, her
Guardian ad litem.
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This cause, which has regularly matured at rules, came on
this day to be heard on the bill of the plaintiff a.nd exhibits
filed therewith, -0n the answers of defendants Fanni~ Young
Copenhaver and Josephine Copenhn.ver Meek, on the answer
of the said ·Claude R. Wood, guardian ad litem for Margaret
Sexton Cole, and.the answer of the said infant by her said guardian
ad litem and on the sworn am1wer oft.he said infant in her own
proper pe1'Son, on, the depositions of witness~s duly taken and
:filed, and was argued by counsel:
·
On consideration whereof th~ Court doth adjudge order ·and
decree that the plaintiff is_ entitle'd to have the tract of land in
Marshall District of Buckingham County, formerly owned by
W. Thomas Cole conveyed to him pursuant to his contract with
his said deceased brother;
And the Court doth further adjudge, order and decree that
..John B. Boatwright, be and he is hereby ~ppointed a special
commissioner for the purpose and he shall ma.ke, execute and deliver unto the said plaintiff a deed for the said tract of land cont::i.ining some 400 acres; more or less, in Marshall District of
Buckingham County, Virginia, the ,said Edward S. Cole to take
the land subject to any debts of the said W .. Thomas Cole.
And all of the objects of this suit having been accomplished,
it is ordered stricken from the docket at the cost of the plaintiff.
Enter..

ROBT. F. HUTCHESON.
Edwards·. Cole & Others t'.

Fannie Young Copenhaver & Others.
DEPOSITIONS.
The depositions of Edward S. Cole and others taken before
me, Grace Boatwright, a Notary Public, in and for the County
of Buckingham,· State of Virginia, at the Law Office of John B .
.Boatwright, Buckingham, Va., on this 2nd day of December,
1937, to be read as evidence on behalf· of the plaintiff in a certain
Chancery suit now pending in the Circuit Court of Buckingham
County, wherein Edward S. Cole is plaintiff ·and Fannie.Young
Copenhaver & others are. defendants. The taking of these de-·
positions is by consent and without formal notice.
Present: John B. Boatwright, Counsel for the plaintiff, and
C. R. Wood~ Guardian Ad Utem.
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The witness,

EDWARD S. COLE,
being of lawful age and first duly sworn, deposes as follows;
By Mr. Boatwright:
Q. Please state your name, age, residence and occupation.
A. Edward S. Cole, 52 years old, Civil Engineer and Farmer,
New Canton, Virginia.
.
Q. You were a brother of the late W. Thomas Cole?
A. Yes, sir.
Q. How long had you lived on the tract of land in this County
containing some 400 acres, more or less?
A. I have lived there continuously for the last five years.
·
Q. Did· you and your brother live on this place together?
A•. Yes, sir.
·
Q. When did he die?
A. February 19, 1937.
,
Q. At whose instance and request did you move on the place?
A. At his request.
. ·Q; What was the condition of his health?
page 2 ~ A. Very bad, caused from a broken back and partially paralyzed.
Q. Did you have any other living brothers or sisters?
A. No.
Q. "Who had charge of this farm while you were on it?
A. I was running it until my brother came in December, 1935.
Q. And from that time on you worked together?
A. Yes, sir.
- Q. Was he able to do much work himself?
A. No, sir.
Q. Did you have your team and tools and he have his team
and tools?
A. Yes, sir.
Q. Please state the proposition that he made you when you
went to this farm as to who would have the property at his death.
A. He always gave me to understand that I was to get everything he had.
Q. Were you his only heir at law?
A. Yes, sir.
Q. Had he ever been married?
A. No.
Q. Do you recall that in 1935 or 1936 his securing a farm loan?
A. Yes, he got it from the Federal Land Bank, but the Appraisor told him at the time that at his age and condition he knew
the Government would not let him have the money unless he
had somebody tha.t would fall heir to 1t and carry it ou. He
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Edward S. Cole.
told the Appraisor that I was his only heir and everything would
fall to me; that if I died before he did it would go to my children.
Q. Did you sign the application at his request?
A. I did.
.
Q. The loan was granted by the Bank with this understanding?
A. It was.
Q. Did your brother at any time ever tell you that he had
made a will?
page 3 } A. No, he never mentioned it.
Q. So far as you know, you believe he had forgotten it?
A. I do.
· Q. The will which was found after his death ·is dated Seven
Mile Ford, Va., March 6, 1926. Where is that?
A. Smith County.
Q. Was that before or after your brother ha.d his back broken?
A. Two months afterwards.
Q. Was he at that time contemplating a serious operation?
A. Yes, he was. He told me at the Hospital that he did not
~xpect to get off of the table alive.
Q. Where'was this will found?
A. In the Bank of Marion, Virginia.
Q. Had your brother had any connection with that Bank for
many years?
·
A. I do riot think he ever had· any ac'count there. There are
two Banks t];iere and I think he had his account at the at.her
:Sank, after Mr. T. E. King died. He was president of the Bank.
Q. When did Mr. King die?
A. About eight or nine years ago, so my brother. told me.
Q. Is your half brother, Fayette Cole, living?
A. No, he has been dead about seven yea~.
Q. Did he leave any children?
. A. No, he was never married.
Q .. Do you know anything about this provision for Miss Nellie
C. Preston, about a watch, tools and farming implements in
Smith Co.?
,
A. I wrote Mi~ Nellie and sent her a copy of the will. She
wrote me she had no claim ·whatever, that they had a settlement before Tom left there to come t9 Buckingham.
Q. Will YQU please produce and file this letter with your depositions?

A. Yes.

Q. Do you know anything about, the insurance
policy on your brother's life in the Equitable Life Insurance Co.?
..
·
A. Yes, he had a $2,000.00 policy which was in force at the
time of his accident. They paid him for nine months at $20.00
a month and. because he was trying to work they cut him off.

·page 4 }

.

.

'
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Edward S. Cole.
They wanted him to pay his premiums which he ref used to do
and, of course, the policy lapsed.
A. Do you recall having a conversation with your Brother
shortly before his death with regard to the disposition of his
propert,y after his death?
A. Yes, he was grubbing there on the place in the fall of 1936,
that, November, and was talking to him about the place and he
told me then that when he died I would get everything that he
had if I sur-vived him, and if I did not, then my children would
get it. And on another occasion and to the same effect he told
me that he would sign up any kirid of paper I wanted to assure
me of getting his property after his death, with the sole exception
that he could use the place as collateral to borrow money if it
became necessary to do so, and that was before we made the loan
with the Federal Land Bank, and I joined in that at his suggestion and because the hank was not willing to make the loan:
to him on account of his condition and the understanding that
I was to get the place.
I paid off the help that he hired on the place and also paid the
first payment which fell due on the loan, the only one which was
paid prior to his dfS..ath. In view of the fact that I was the only
heir at law, I did not see any rP..ason for having any writing as
I did not want it until his death and neither one of us kne,v
anything about a w.ill. · I never heard him mention the will in
his life and I a.m sure he did not recall having made a will. He
lived there in the house with my family, ate at the table with us
and was just like a member of the family. V{e are
page 5 ~ his next of kin and I am sure he would have.made the
property over to me outright if 1 had requested him to
do so. His health was bad from time to time and be did not expect to live a great while, but bjs immediate deuth was caused by
a complication of injuries and an attack of ''flu" which affected
his lungs and his heart went bad on him and he really died rather
suddenly. He did not expect to die from this sickness except
just a short while before his den.th. My brother never paid me
boa.rd while he was there and I never paid him any rent, but he
lived like a member of the family and would bring in provisions
some times. We were on the best of terms and I would not.
have been there at all except for the fact that he assured me that
the property could come to me at his d~..ath. I have pa.id to Miss
Fannie Y. Copenhaver a11d Mrs. Josephine C. Meek the $10.00
p:r:ovided in the will and Miss Nannie P. Sexton died and her
estate was settled up before my brother di~d. I have lived on
this place and managed it as best I could since 1930 and I had the
right while my brother was living to cut timber for my own benefit
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Grace W. Cole.
and do anything I saw fit with the place, and I put improve~ents .
on the place in the way of buildings, etc., and dug a, wen .. · ~rhe
place was much run down when I went there. I ·got it sowed
down in grass. It had been worked by tenants fo~ SOD).e__ years
before I went there. My brother could not _live by himself~ .
He got me to move there and came and lived with me wj.th the
distinct understa.nding that I was to have the place at hi~ µeath.
Q. Will you instruct the stenographer to sign your na.~e to
this deposition after it is written out?
:
A. Yes, sir.
I

And further this deponent sayeth not.

The witness,

.
GRACE W. COLE,
being of lawful age and first duly sworn, qeposes as follows:
By Mr. Boatwright:
Q. You are the wife of Edward S. Cole, are you not?
, A. Yes, sir.
_ ·.
.
Q. Did you live with him on this farm which stood ii1 the·name
of W. Thomas Cole?
A. Yes, sir.
.
·
' Q. Did you ever at· any time· hear your brother-in-law, W.
Thos. Cole, state that he had ·a will?
A. No.
.
Q. Did you ever hear him say what would become. of the prop€rty at his death? .
·
··
.
A. It -would. g'O to my husband at Tom's death, and then to
my children? ·
Q. Are you the mother of Margaret Sexton Cole?
A. Yes, sir.
.
·
· .
Q. Did you ever hear your brother-in-law say anything about
fixing up any papers that might be necessary to convey the title
to your husband?
.
A. Ycs, he said he would, said he would fix. up any paper he
wanted him to sign except that it would n9t tie him up so that he
,could not borrow money. ·
Q. When was that?
A. In November, I think.
Q. Did you hear any conversation between your brother-in-law
and the representative of the Federal Land B~ in connection
with securing the mo:rtgage and having your husband sign it?
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Grace W. Col,e.
A. I beard them say something about it, but I was not in the
yard when they were t~lking about it.
.
Q. Did you ever bear Mr. Tom Cole say anything about your
husband signing it?

page 7 t . A. Yes, sir.
.
Q. Did h~ state why he was required to sign it?
A. Because he would get the property.
Q. Then, the Bank required your husba.nd to sign these papers
not because he had ·the title, but because he wouid. get it at his

death.
A. Yes.
Q. Your husband signed it?..
· A. Yes, sir.
Q. Did he make a pa.yment on it?
.
A. Yes, he made the only payment that was made at the time
of Tom Cole's death.
Q. How long after the death of Thomas Cole was it before the
will was found?
A. He died in February and it was late Spring or early summer
before we found the will.
Q. In the meantime, do Y<?U know if your husband bad paid
off the Farm Loan?
.
A. Yes, he had paid the loan off.
Q. It is a fact that your brother-in..Jaw lived in
home as
a member of the family?
·
A. Yes, sir.
Q. Did he and your husband have any falling-out or wns ther~
any reason why he should not desire that your husband should
have the property?
A. I did not know of any reason.
Q. Were they on the best of terms?
A. They seem~ to be. Durinp; his last illness and at other
times when he was not able to come to the table, my husband · ·
would take his meals to him and would sometimes have to feed
him. His back had been broken and at times .it was difficult for
him to come to the table or move around.
Q. Prior to the time your brother-in-law had s~ffered
page 8 } this injury, breaking his back, what. trade had he fol.
lowed?
A. He was a carpenter by trade. Some years ago just after
we moved on the place, Thomas Cole proposed to my husband
that we sell this place in Buckingham a.rid go back out to Smith
County where they had been raised. He wanted to spend his
last days there, but on account of my father and mother who
lived in Buckingham, I did not care to go out there to live and

your
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he then slid he would corfie here and :ihake. his horn~ with us,
which be did untii h~ diedJ but he pr{!J)osM to sell the place and
put the money in another place oot ther@, if we would cothe out
there and live with him.
Q, Will you iitstruot the stet1.c.1gtttpher io slgt1 yotir nam~ to this
deposition after it is written out?
A. Yes, sir.

And flittber this depotlt!nt sa.yeth not.
The witness,

,
JOHN LE~;
being of lawful age and first duly sworn•
plaintiff, testifies as follows:

.

.

ca.lied on behalf of the

By Mr. ·Boatwright:
Q. How old are you and where do you live?
A. Sixty-three years old, and I live in Buckingham County.
Q. Did you work on the Cole place from time to time?
A. Yes, sir.
Q. Did you al,so work at. the house and help to wait on Mr.
Cole in his last siekhess?
A. Yes, sir.
Q. Did you make crops on the place or work by the month
or day?
A. I \Y6tked by tp.e da,y, I had a. ttl'op cm my _t:rwn place.
Q. Did you ever hear Mt~. Thofflas Ot>lo say who wtts goihg ttl
get the property at his death?
·
page 9 } A. Yes, sir, plenty times.
Q. ~o did he M,y?
A. Mt, Edward Cole, liis brothijt.
.
Q. Were you with him at the tiitte of .lits d@ath?
A.. Yes, sir.·
Q. Tell what he said about it.
.
_ Q. He tole me one night; "I wafit you to stay hE3i'e With file. ttl
take flare of Ifie. t won1t be able to de, Hieything this y~at •. Use
his team and my team just the same, it all belongs to ·him any...
way. I will not be able to do anything ttty§elf: Be sut~ to stay
and look after him." lie wanted me to btty Mr. Ed's te~trl attd
he wanted his brother to keep his three horses. I told him I
,\tould not be able to buy Mr. Ed's team. He tuid me he thought
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I would 'be able to buy Mr. Ed's team, he thought he would give
me time, because he was falling heir to all of his· p:roperty.
Q. Was that in the last illness?
·
A. Shortly before his death.
Q. Did he say anything about fixing up some papers at the·
time?
·
A. Yes, he said he would fix up the papers that night-, but his
brother, Ed, was feeling badly that night and he would fL""" them
up Yater. And when we sowed the wheat in the fall of 1936, l\fr.;
Tom said he did not think he wouid he living to harvest the- crop,.
but.that his brother1 Ed,. would have everything there.
Q. Did you ever hear W. Thomas Cole say at any Lime that
he had made a will?
A. No, sir.
Q. Will you instruct the stenographer to sign your name to
thjs deposition after it is written up?
A. Yes, sir.
And further this deponent sayeth not.

page 10

f

The witness,.

MARGARET S~"'XTON COLE,.
being first duly sworn, deposes as follows:
.

.

By Mr. Bo~twright:
Q. You are the Margaret Sexton Cole mentioned in the will
of your Uncle, W. Thomas Cole, are you not/?
A. Yes, sir.
·
Q. What is your age?
A. I will be seventeen next February.
Q. You lived in the house. with your uncle, W. Thomas Cole,
from about 1930 until his death, did you not?
A. Yes, sir.
Q. Did you ever hear him at a.ny time say t,hat he had made a
will willing his property for your benefit?
A. No, sir; he never mentioned it, but he always made us believe that'.
Q~ Did you unders~d that your father was to have your
uncle's property at his death?
·
A. Yes, sir.
.
Q. Are you will for your father to have what your uncle> W.
Thomas Cole left you?
A. Yes, sir.
I

I
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Margaret Sexton Cole.
Q. Are you now in school?

A. I am supposed to finish at the Arvonia High School this
year.
,
Q. Will you instrµct the stenographer to sign your name to
this deposition after it is written out?
A. Yes, sir.
·
And further this deponent sayeth not~

page 11 ~ State of Virginia:
County of Buckingham, to-wit:

I, Grace Boatwright, a Notary Public in and for the County
aforesaid, in the said State, do hereby certify that the (oregoing
depositions of Edward S. Cole, Grace W. Cole, John Lee and
Mar.garet Sexton Cole, were duly taken and sworn to before me
at the time, place and for the purpose in the caption heretofo~e
mentioned.
Given under my hand this 8th day of December, 1937.
My commission expires March 15, 1939. ,
GRACE BOATWRIGHT,
Notary Public.
Notary's fee. . . . . . . . . . $1. 00
Stenographer's fee. . . . . $4. 00
Paid 12-8-37.

A Copy_:_'l'este:

M. B. WATTS, C. C.
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