IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4384
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on ·Wednesday
the 17th day of November, 1954.
RONALD EUGENE LANE,

Plaintiff in Error,

against

ALPHEUS P. HAMPTON, ADMINISTRATOR OF THE
ESTATE OF ALPHEUS P. HAMPTON, JR., DECEASED,
Defendant in Error.

From the Circuit Court of Norfolk County.

Upon the petition of Ronald Eugene Lane a writ of error
and siipersedeas is awarded him to a judgment rendered by
the Circuit Court of Norfolk County on the 18th day of June,
1954, in a certain notice of motion for judgment then therein
depending wherein Alpheus P. Hampton, Administrator of
the estate of Alpheus P. Hampton, Jr., decensed, was plaintiff
and the petitioner was defendant; upon the petitioner or some
one for him, entering into bond with sufficient surety before
the clerk of the said Circuit Court in the prnalty of six thousand dollars, witli condition as the law directs.
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In the Circuit Court of Norfolk County on the 18th day of
June, 1954.
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MOTION (9252-M)
This day came tho parties in person and by counsel, and
each side struck three (3) jurors each from a panel of thirteen
(13), the remaining se,..en (7) constituted the jury for the
trial of the case, to-wit: A. vV. Clark, A. C. ,vmiams, L. C.
Shaughnessy, E. J·. Maloney, J.E. Hitchens, E. C. Hibble and
A. L. Marable, who WP.re duly sworn the truth to speak upon
the issue joined, and after having heard the plaintiff's evidence, the defendant, by counsel, moved the Court to strike
the plaintiff's evidence as contrary to law and evidence, which
motion the Court overruled, and the defendant, by counsel
duly excepted; and afte1· having fully heard the evidence and
argument of counsel, the plaintiff, by counsel, excepted to the
Court's refusal of his Instructions 3-P, 4-P, 5-P and 6-P;
thereupon, the jury retired to their 1·oom to consult of a verdict, and after sometime returned into Court, having found the
following verdict: '' "\Ve the jury find for the Plaintiff the sum
of (Five) $5,000 to be divided equa11y between the parents of
the deceased. E. ,T. Maloney, Foreman.''
Thereupon, the defendant, by counsel, moved the Court to
set the verdict aside as contrary to the law and evidence, which
motion the Court overruled, and the defendant, by counsel,
duly excepted.
Thereupon, the defendant, by counsel, moved the Court for
a ninety (90) day stay of execution, which motion the Court
granted and this case is continued.
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NOTICE OF ...i\.PPEAL.
The defendant, Ronald Eugene Lane, hereby gives notice
of his intention to apply to the Supreme Court of Appeals of
Virginia for a writ of error and su,persedeas to a judgment
heretofore entered by the Court in favor of the plaintiff.
ASSIGNMENTS OF ERROR.
1. The Court erred in overruling- defendant's motion to
strike plaintiff's evidence at the conclusion of plaintiff's evidence.
2. The Court erred in overruling defendant's motion to
strike plaintiff's evidence at the conclusion of all of the evidence.
3. The Court erred in granting any instructions offered by
the plaintiff.
4. The Court erred in admitting the testimony of the witness Hampton as to -certain tests that were made by
page 29 ~ him at the scene of the accident under different conditions and circumstances than those prevailing at .
the time of the accident.
5. The Court erred in overruling the defendant's motion to
set aside the verdict ·and enter judgment for the defendant.
6. The. Court erred in entering final judgment for the plaintiff.
RONALD EUGENE LANE;
By JACK E. G;R,EER
Counsel.
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WERNER BLOOM,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by Mr. Rixey:
Q. Mr. Bloom, will you state your name, age and occupation, please sir?
A. My name is Werner Bloom. I am 42 years old.
page 7 ~ I am a consulting engineer.
Q. You are what, sir!
A. Consulting engineer.
Q. Consulting engineer f Where were you somewhere
around midnight of the nig·ht of September 7-8, 1953 ! I am
talking now of just before this accident with which we are
familiar!
A. I was on my way home from the dog track, I believe it
is, to Virginia Beach. Before the accident happened I was on
State Route 611, I believe it is.
Q. Had you stopped there at Mrs. Roland's store f
A. No.
Q. From which direction had you come up to 611 t Had you
come from Elizabeth City?
A. From the direction of Elizabeth City.
Q. And you made your turn to the right; is that rigbU
A. That is correct.
Q. And proceeded east on 611 !
A. That is correct.
Q. Did two cars pass you on tlmt road? Tell the jury,
please, what you know about the situation before the accident
and leading· up to it?
A. Yes. I was going east on Route 611.
Q. You were driving your cad
_i\.. I was driving· my car on Route 611. Somepage 8 ~ where a short distance beyond a certain railroad
track I was passed by two cars. I kept on driving,
and after a few seconds, I would sayQ. Before you get too far, did you finally determine wl10
was driving those two cars?
1\fr. Worrell: If Your Honor please, I would rather for him
to testify what he saw and what be did.

By Mr. Rixey:
Q. Of course, when you saw the cars you did not know who
was drivingf
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TV crner Bloom,,
A. I did not know wl10 was driving.
Q. Did you afterwards lNtrn who was driving them?
A. Since no otlwr cars passed me, I could only draw a conclusion, myi-wlf. 01w car actnnl1y later on I saw in the accident.
·

l\fr. ,Vorn:ill: If Your Honor please, I ohjPct.

Bv the Court :
..Q. !Ir. Bloom, you jn~t state what happe110d, and then leave
the conrlusion up to the jury.
A. Two cars passNl me. I dro,·e on for maybe a few seconds; maybe 10 or 20 or 30 seconds-I natnrally can't telland I came upon the SCC1llC1 of an accident. There was a car
standing on Route 611. at a place jnst bcyornl a cnrve, and to
the rig-hf of said car, which incidcutly was standing on the left
side of the roadpage 9 ~ By l\f r. Rixey:
Q. Tlw car w;i:-; standing- on the left side1
A. On the kf t side of the road. To tl1c rig·ht of the car a
human being· was laying 011 the roa<l.
Q. Did you have any diffieulty in seeing- that person lying on
the roacH

A.
Q.
A.
Q.

No.

Was there any cloncl of dust there f
No, 11ot at the time I got tbere.
Did you see a tliircl car at that time-a ~econd car either
at that tirnc or later?
A. I' snw fl Rccornl ear not at tl10 time whon I got there, but I
saw a Recond ear nppronching from the west.
Cl Fl'Orn the opposite clirection?
A. Fl'om the opposite direction at a later time.
Q. Do yon know who wets driving that cnr J
A. Yes.
Q. Who wa8 it?
A. l\Ir. Lano. I only know his nnmc hen• from the proceedirig.
Q. This yonng· man who sits here in the white jacket?
A. Yes. He was driving snid car, because lie came back and
he was g·etting out of the car, and I saw him.
Q. But lvhen yon first got there he was not there f
A. No, he ,ms not there.
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Werner Blooni.
Q. And he came up from the opposite direction
page 10 ~ laterf
A. That is correct.
Q. How long did you stay there, :Mr. Bloom 1
A. At the scene of the accident"/
Q. Yes.
A. For quite some time. I would say close to an hour.
As a matter of fact, I left the scene of the accident shortly
after I got there. I had with me Mr. Tolstoi who remained
at the scene of the accident while I drove back to the intersection of Routes 170 and 611 and from there called the state
police. I stayed there just long enough to call the state police
and returned to the scene of the accident.
Q. How fast, Mr. Bloom, were you traveling as you rounded
that curve and when you saw the car on tlrn left and the
body on the right '1 How fast were you travelingf
A. I would estimate my speed around 40 miles.
Q. You say you had no difficulty in seeing the body or the
car, either?
A. No, I didn't.
Q. And you lrnd no difficulty in stopping your car before
you got to the body or the car f
A. No. I definitely had no difficulty in stopping the car.
Q. And there was no sign of any dust cloud there?
A. Not at the time I arrived.
page 11 ~
Q. l\fr. Bloom, you say you are an engineer.
Would yon mind drawing a diagram of ·what you
saw there-the rond and what you saw·?
A. No, not at all.
·
Q. Could I give 3rou a piece of paper and let you do that?
You can come down here, if you will.
A .. (Drawing) I would say that is about the situation. I
came to a stop, m:vself, approximately here.
Q. :M:ay I put" A" for what I call the Hampton car?
A. That iR right.
Q. And "B" will he the body of the young- man?
A. TJrnt is rig-lit.
Q. And ''C" will he where yon stopped your car; is tl1at
eorrect?
A .. That is correct.
Q. And tlwv w0rc a 11 going in mJ easterly direction, ·which
I will mark tllerP f
A. If yon call that 0ast. I presume this one iR actually
oast.
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W enter Blo01n.
Q. You call that more north 1
A. I don't kno,v. You see, here is 170, and I believe this
roadQ. '\Ve will call that more north.
'.The Court; Call it '' Saint Brides.''
A. I don't know the town.
})age 12

~

By Mr. Rixey:
Q. I will say '' Towards Saint Brides,., then .
1
That is correct, is it1
A. That is correct. I take it that that is a correct description.
Mr. Rixey: I offer this in evidence, if Your Honor please..
The Court: Plaintiff's Exhibit 1.

Bv Mr. Rixev:
·Q. I don,{ believe you have put on here the direction in
which the Hampton car was pointing?
A. (Does)
Q. Do yon recall whether the lights were burning on that
Hampton car?
A. Yes, the lights were burning.
l\Ir. Rixey: The witness is with you.

CROSS EXAl\IINATION.
Bv l\fr. w·orrell:

· Q. l\:Ir. Bloom, I note from this sketch that you have drawn
that you have the body of Hampton lying just opposite the

front end of the automobile. Is that correct?
A. I think that is essentially correct. In other words, the
hotly was close to the front part of t.hc car. It might have
bccm 1nyim?: n little ahead of it. It was just about
page 13 ~- opposite, I hclieve.
Q. In other words, the bod~r was either lying
opposite the very front end or else a little bit ahead of the
car?
A. I believe tlrnt if;; correct.
Q. And tl1e headlig-l1ff.; were lmrning on tlrnt car?
.A. Yes, tlrny were burning. I did not walk beyond the
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Hampton car, but I know for sure that the back lights were:
buming and I could sec the shine of the front lights as welL
Q. ln. other words, when you came around this curve you
could see the taillights and the glare or the shine of the hca<llights 1
A~ That is correct.
Q. And a body lying opposite or a little bit in front of the·
car as you came around the curve 1
.A. Yes. Actually the body I only saw on account of my
own headlights.
Q. How do you know that 1
A. Well, I am not supposed to make a supposition.
Q. No, I don't want you to make a supposition. I ask you
bow do you know you only saw him by your own headlights f.
A. Simply because the was laying on the side, and as the·
beam of the headlights of the Hampton car could not possibly
have hit l\Ir. Hampton.
page 14 ~
Q. That is going on ibe assumption tbat be was.
lying off opposite the front end of the: cart
A. vVell, I would say even if he was laying as much as 10:
feet ahead of the car~ because he was lying· so far over that
a beam, as you might know, comes out of the car at a fairly
acute angle.
Q. Let me ask you this, l\fr. Bloom. I just want to get your
testimony straight. Do I understand from your testimony
then that Mr. Hampton might. have been lying as much as:
10 feet in front of the automobile?
A. No, I did not say tba t.
Q. I understand you did not say so. I am just asking you.
A. No, .I doubt that he was lying that far ahead of the car~
Q. You don't know whether he was or not!
A. I don't know for sure what the actual distance was·.
Q. He might very well have lJeen lying· several feet in front
of the automobile, hut to the righthand side of the road f
A. That is possible.
Q. That is a fai_rly narrow two-lane road, isn't iU
A. Yes. I would sav it is about tI1e same as most of tliose
roads· are tI1ere in the count.v-scconclary roads.
page 15 ~
Q. And this sketch is yom: best estimnte of tllCl
scene of tlle accident at the time vou arrived tliere
-the curve in tlle road and the things you ·found tllcrc 1
A. Tl1e Hampton car definitely was :--tanding· on thG
r,:;fraightaway already, and I was also on the straightmvay.
Maybe the curve is just slightly back. That is hard to jndg·e.
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Alpheus P. Hampton.
Q. But this is your best estimate of the physical scene at
the time you arrived there1
A. That is correct.
Mr. "Torrell: I think that is all.
Mr. Rixey : Tl1ank you.
ALPHEUS P. HAMPTON,
the plaintiff, having been first duly sworn, testified

_

as follows:

Examined by Mr. Rixey:
Q. Mr. Hampton, your name is what, sir¥
A. Alpheus Paul Hamptoi1.
Q. Where do you live, sir!
A. Saint Brides.
Q. ,vhat relation were you to Alpheus P. Hampton, J:r;. Y
A. My only son.
Q. Have you qualified as administrator of the estate of
your son!
page 16 ~
That is coi'rect.

~fr. Rixey: I offer this cei'tifioate _of qualification in e'7ide11ce, showing that Mr. Alpheus P. Hampton, Sr. has qUE!P.fied as administrator of the estate o-f Alphet1s P. Hampton, Jr.
(Received and marked '' Plaintiff Exhibit 2.' ')

By Mr. R-ixey:
_
Q. Mr. Hamptoi1, I Want first to direct your attention to
the scene of the accident and then I will come back to other
matters. ,vhen did you first learn that your son had had an
accident?
A. Sometime pretty soon after it happened.
Q. 'Where were you when you heard it?
A. I was in bed.
Q. How long· did it take you to get to tbe sceneY
A. Not very long.
Q. Did you ai'rive there before your son was moved Y
A. Yes, sir.
.
Q. I wish you woukl tell the jury. what you saw at the
scene of the accident when you arrived. First I want you to
tell the jury about a shu11p there near the· side of the road.
Did you see a stump t
A. Not thfi t night.
Q. You saw it lated
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A. The next day.
Q. If the jury cares to view these premises they
will see a stump there, won't they?
A. Yes, sir.
Q. What hapepned to that stump since this accident¥
A. The state has cut it down.
Q. The top of the stump has been cut off?
A. That is rig·h t.
Q. But the base of the stump is still there!
A. It is still there.
Q. Is that correC't f
A. That is right.
Q. And that stnmp is over on the righthand side of the road
headed towards Saint Brides f
A. Yes, sir.
Q. Is that correct?
.A... Yes, sir.
.
Q. I want you to tell the jury what blood you found in the ·
road and where that blood started f
A. When I got there my son was lying in ·the road, off to
the right on the hard surface, and he was bleeding. I looked
at him and I started crying. Some young- fellow came to me,
and put his arm nround me and said, "He will be all right;
he is not hurt much.''
page 17 }

By the Court:
Q. I can't l1ear you.
page 18} A. I ~mid, Rome young fellow came to me and put
his arm around me and said, "He will be all rig·ht;
he is not hurt mr·ch. '' He was breathing·. About that time
the ambulance came and we put him on a stretcher and put
him in the ambulance. Dr. Mann was there. I asked him
what did he want me to do, and he said to hold his head up.
By Mr. Rixey:
Q. Wait a minute. Mr. Hampton. I am sorry to have to
ask you these qnr8tions, but it is necessary for us to prove
all of the facts fl,nt we can, that we know. I am asking yon
where you first ~aw blood on the road?
A. The :firRt blood that I saw was right at my boy's head
when I went there .
. Q. No. I am tnlking about the first point in the direction
in which tl1e ca rR lrncl come. Do you understand t
A. Yes, sir. The first hlood spot was right off against the
stump.

R. E. Lane v. A. P. Hampton, Adm'r., et al
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Q. Right off against the stump!
A. Off against the stump, and there were continous spots
of blood.
· Q. That first blood spot that you spoke of which was off
from the stumpA. That is right.
Q. -w.as it on the hard surface?
A. Yes, sir.
page 19 } Q. It was 011 the hard surface?
A. It had gotten on the roadbed, that is right.
Q. Then did you follow the blood spots from that point down
to where the body was lyingf
A. Yes, sir.
·Q. How was that?
A.. Well, it was a continuous spot of blood from the stump.
Q. At intervals, was iU
A.. That is right, yes, sir.
Q. At what intervals-how many feet intervals is your best
judgment?
A.. I would say two or three feet.
Q. At two or three feet intervals you found blood from the
place where the blood was first found opposite the stump?
A. That is right, yes, sir.
Q. To where the body was lying 7
A. That is right.
Q. Is that right?
A. Yes, sir.
Q. Now I am going to ask you whether or not you went out
there to the sce·ne of this accident with me a few days ago
and measured by a steel tape the distance from the first spot
of blood there opposite the stump to where the
page 20 } body was lying T
A. Yes, sir. .
Q. Did you measure that?
A.. Yes, sir.
Q. Have you got a memorandum of that Y
A. Yes, sir, I have a memorandum of that.
Q. What was that measurement Y
A. 52 feet.
Q. And that was made by what sort of tape?
A. That was a steel tape; a 50 foot steel tape.
Q. And the measurement then was from the blood spot opposite the stump to where your son's body was lying!
A. Yes, sir.
Q. When you got there?
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A. When I got there.
Q. Is that right!
A. Yes, sir.
.
.
Q. And in the intervals~. as I understand you to testify, there
was blood on the hard surface at intervals of two to three feet t'
A. Yes, sir.
Q. Between the first blood spot and where your son's bbdy
was picked up f
A. Yes, sir.
. .
Q. lf:1 that rigI1t ?'
page 21 ~ 4-. ¥. f?S; sir.
Q. Where was your son "_s ca:rf
.
A. His car was back of him, headed crossways of the road
like.
Q. Crossways of tl1e_ roacH Po you mean tltat ti1e front
end was nearer one side than the rear end°!
A. It wai, parked on about a 45 across the road, to tlle left
of the road.
Q. Which end of the rar was lil the center f
A. The back end.
Q. T~e back _e:nrl was in the center and the front of it
was pg_inJin_g which way 1
A. Pointing on a 45 across the road.
Q. Across tbe road?
A. That is rigllt; across the road.
By tbe Court:
Q. ~n whicI1 dire_ctjon f .
A. Going· toward Saint Brides.
·Q. ¥:es, _but t_o the ri'gnt or to the left!
A. To the left ..
By Mr. Riley: .
Q. To the left 1
A. Tbat is right.
Q. So tllat t]1e ~ear el}d _wot1ld oe closer to n car going towards Saint Brides r
page 22 f A. That 1s rhrht. ·
Q. Is that right f
A. That is rig·ht.
Q. Now y~:m say that JS where your son 1S CAT' was startdingr
!,.., .X~s; sir. .
.
.
Q. Were the Ji~I1ts burning on iU
A. "Wtien I got tliere I dicl not notice about Hie Jignts.. I
did not go no further- tnan: wnere my s;on was.

R. E. Lane v. A. P. Hampton, Adm'r., et al.
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·Q. You did not notice about the lights on his cad
A. No, sir.
Q. But you did notice the position of it?
A. I did, yes, sir.
Q. I ask you whether or not you measured the distance
from opposite the front end of his car to where your son's
body was lying?
A. Yes, sir.
Q. Diel you measure that distance
A. Yes, sir.
Q. ·what was that distance?
A. 28 feet.
Q. So your son's body then was lying 28 feet closer to
Saint Brides than the front end of his car?
A. That is rig·ht, yes, sir.
Q. Is that right?
page 23 ~
A. Yes, sir.
Q. Now, did you measure the width of the hard
smf ace of that roadA. Yes, sir.
Q. -opposite the stump!
A. Yes, sir.
Q. -what was iU
A. That is 15 feet 9 inches.
Q. 15 feet 9 inches T And that is hard ~urface, is iU
A. Tliat is hard surface; from hard surface to hard surface.
Q. I ask you whether or not you got in your vehicle, which
was a pickup truck, I believe, wasn't it that you had?
A. My truck, yes, sir.
Q. - i f yon got in it, sitting in the clriYer 's seat, driving
in the direction of Sai11t Brides, and stopped your car at a
place where you could first see an object lying on the hard
snrface opposite the stumpf
A. Yes, sir.
0
/

Mr. V\T orr0ll: If your Honor please, I object unless we
find ont wlrnt hour of the day or nig]1t it was. This accident
happened after midnig11t.
Bv tl1e Court:

·

page 24

~

0. Was this daytime or nighttime?
A. Daytime.
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Mr. Worrell: I object.
The Court: Objection sustained.
Mr. Rixey: If Your Honor please, there is no question
about the time of day or night. The statute requires one's
headlights to be so adjusted as to render clearly discernible
an object 300 feet away. That is us far as night is concerned.
What I am primarily concerned with here is the visibility so
far as the curvature of the road is concerned. Of course, one
cannot see around a curve. But, I want to prove that for
a certain distance the driver of the Laue car had a clear line
of vision to where this body lay. That is the purpose of it.
There was no obstruction to obstruct it within that distance,
the evidence will show.
Mr. ,Vorrell: I say again, if Your Honor please, that we
~re confronted here with a~1 accident which occurred at night.
One of the questions here is whether my client should have
seen this young man lying in the highway after midnight when
it was dark and he was driving with his lights on. It is not
a question of what l\Ir. Hampton or anyone else could see in
the middle of the day. Of course, it is entirely different.
The Court: That is true, but at the same time it
page 25 ~ is proper for a witness to state whether or not
there were any obstructions in the road, or whether
the curvature of the road prevented him from seeing. That
is what he is in snhstance ·testifying to.
Mr. Worrell: I understood Mr. Rixey to state that be
admitted he could not seP. around the cnrv·e.
Mr. Hixey: I did nothing of the kind. I say he could see
around the curve. I am proving how far you can see around
H right now.
The Court: I think the evidence is competent.
:M:r. Worrell: I except fo1· the reasons stated.
By Mr. Rixey:
Q. Mr. Hampton, I ask ~Tou t11en whether you got in your
vehicle and drove towards Saint Brides, in the same direction
that the Lane ra 1· was traveling, and whether or not you
stopped your ve11icle at a point where you could S<'O an object
lying on the lrnrcl slll'facc part of the road at a point opposite
the stump. Did you f
A. Yes, sir.
Q. What side of the road were yon travelinp: on when you
(lid that1
A. I ,vas travclin~· on the right side of t]rn road.

R. E. Lane v.. A.. P. Hampton, Adm 'r., et al.
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Q. On the shoulder or hard surface, or whaU
A. On the hard sudace.
Q. All four wheels were on the hard surface?
page 26 } A. All four wheels.
Q. "\Vas that in the normal position that a vehicle
.traveling in that direction would be on 1
A.. Yes, sir.
Q. Did you stop your vehicle then at that point where you
,could see an object lying on the hard surface opposite the
stumpf
A. Yes, sir.
Q. Did you then get out of your car and measure the distance from the front end of your car as it stood there to an
objeet lying on the hard surface opposite the .stump?
A. Yes, sir.
Q. You measured that distance?
A. Yes, sir.
·Q. You measured it by whaU
A. By a 50 foot steel tape.
_ Q. ·what distance did it measure?
A. 203 feet.
Q. 203 feet1
A. That is right.
Q. I ask you whether or not that object would be visible
then all the distance while such a vehicle would travel 2,03
feet up to that object?
A. Yes, sir.
Mr. ,vorrell: I object to that, if your Honor please.
page 27} A. Any objectBv Mr. ·worrell:
·Q. vVait n second.

Mr. ,vorrell: I object to that, if Your Honor please. He
'can testify that he could see it 20:3 feet away and that he

'could continne to see it as he traveled up to it, but it is not
n qnestion of what some other vehicle at some other time and
place and under some otlrnr circumstances and weather conditions and claylig-ht could see.
The Court: That is true, hut as I 11nderstand this witness,
lrn is testifying to just that fact: that he could continue to see
H.
Ur. Worrell: I have no objection to what be could continue
to see as he made that test.
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By Mr. Rixey:
Q. Was there anything to interfere with the vision of anyone!
A. I should not think so.
Q~ ·within that distance of 203 feet?
A. No, sir.
Q. I ask you whether or not you got back in your car and
tried another experiment t
A. Yes, sir.
Q. Did you get in your car and go over the
page 28 ~ course again and stop at a point where you could'.
see an object lying 011 the hard surface part of theroad at the place at which your son was lying after the accident was all over·?
A. Yes, sir.
Q. Did you do that t
A. Yes, sir.
Q. Did you measure that distance t
A. Yes, sir.
Q. What was that distance·t
A. That was 221 feet.
Q. Now, Mr. Hampton, I believe you have heard the- statement of young Mr. Lane that at the time he started into the
curve he was traveling how fasU
A. I think he said he was running 35 to 40 miles an hour.
Q. Did you try an experiment as to what distance it woulcl
take to stop a car traveling at 35 to 40 miles an hour 6l
A. Yes, sir.
Q. There at the scene of this accidenU'
A. Yes, sir.
Q. On the same roadf
A. Yes, sir.
Q. And to ascertain what distance it would take yon to stop
the carf
page 29 } A. Yes, sir.
1\fr. Worrell: If Your Honor please, I object to that question on the ground tlrnt this gentleman was confronted with no
sudden emergency. He was making a test with a vehicle entirely different from the one involved in this accident. He
was making it witl10ut tl1e reaction time which is necessary
in a sudden emergency. He lmew what he was going to do.
He made it under entirely different circumstances than that
with which tllis defendant wns faced on tl1e night of" this accident. I object to it.
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Mr. Rixey.: If Your ~onor please, it is an actual experiment undertaken under the similar, exact conditions as prevailed out there, on the same road, on the same curve. The
conditions wer~ similar in all respects.
The Court: I cannot agree that the conditions were similar.
The objection will be sustained.
Mr. Rixey: I note an exception. I would like to state· in
the record then what I expect the results of the experiment
were.
The Court: All right, sir.' You bad better state that in
chambers.
( The fallowing proceeding was had in the absence of the
jury:)
page 30

~

By Mr. Rixey:
Q. Mr. Hampton, state, please, what experiments
you conducted out there at the scene of this accident in reference to the distance that it took you to stop your car traveling· at whatever speed you tested iU
A. I wanted to know the facts about tllis as much as I
could-

By the Court :
·Q. Just answer the question f
·
A. I taken my little pickup truck and went around there at
the same speed, between 35 and 40 miles an hour, which was
the rate Mr. Lane said he was going. We had a little piece of
paper laying· right there at the spot of the stump; just a little
pieec of paper-this yellew paper here. The minute I saw that
I throwed on my brakes. I stopped within 51. feet.
By Mr. Rixey:
Q. And that was right at the place where this accident occurred; is that right?
A. That is right, yes, sir.
Q. Right in the curve?
A. In the curve.
Q. On the same road?
A. That is right.
Q. You say that was a pickup truck. What was
page 31 ~ it-a Chevrolet?
A. A '49 Ford pickup truck.
Q. The brakes were in p;ood condition?
A. Yes, sir.
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Q. Do you know tl1e weight of that pickup truckf
A. Unless it is on my registration cardMr. Rixey: "Would you mind telling me what Lane's car
was? It was an Oldsmobile, wasn't it!
Mr. Worrell: I don't know.
'Mr. Rixey: Would you mind gettinP· me that information T
Mr. Worrell: 1\fr. Greer, find out from Mr. Lane.
Mr. Rixey: I wonld like to get the weight of it, too, if you
don't mind, Mr. Greer.
(Mr. Greer left the room.)

A. Gross weig·l1t. 5,020 pounds; empty weight 3,202 pounds.
By Mr. Rixey:
Q. You say the empty weight was 3,020. Was your vel1icle
empty at the time'/
A. Empty, yes, sir.
Q. It had four-wheel brakes f
A. Four-wheel brakes.
Mr. Rixey: If Your Honor please, I don't know how otherwise yon can prove things of this kind except by an
page 32 ~ experiment of somebody who tries them. This is
not evi<1ence bv which thev are bound as a matter
of law, but is simply evidence of rea~onable care under those
circumstances, that he could have stopped his car in that distance.
Now, we have fnrtber tl1e testimony of Mr. Bloom in this
case that he canw nr> there traveling 40 miles an hour and he
had no difficulty in stopping.
The Court.: Tlmt is all right. That is something that happened there. I arn Ru staining the objeetion for the reason that
there is all the difference in the world between a person who
expects to find something in the road and has his reactions
keyed to that, ancl n person who drives along the road and is
not expecting- ~mrli a situation.
Mr. Rixey: That i~ a matter of argument to the jury. There
is no question about that.
The Court: That is the reason I think it is incompetent evidence.
(Mr. Greer returned to the room, after which the following
occurred:)
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Mr. Worrell: It was a 1952 Oldsmobile, four-door. He no
longer has it, so he has no registration card. He does not
know the weight, but his recollection is that it was approximately 3,600 pounds.
page 33 } Mr. Rixey: I note an exception to Your Honor's
ruling.

(The trial was then resumed in the presence of the jury.)
By Mr. Rixey:
Q. Mr. Hampton, did you examine your son's car either
that night or the next day?
A. I did the next day.
Q. Did you examine it to ascertain whether or not there was
any blood in the car?
A. I examined it several times. I never could find no blood,
no hair or nothing- in the car or on the car.
Q. ·what was the physical damage to the car?
A. The right rear wheel had been hit by a stump. The wheel
was still on the car, and the rim and the tire had come off.
Q. Do you remember about the doors?
A. The right door would not close. They were open.
Q. Both of the doors were open when you saw it?
A. Yes, sir.
Bv Mr. Worrell:
··Q. "'Where was that automobile at the time tbe examination
was made?
A. That car was up at the garage where it bad been towed
that night.
page 34 }

Mr. Vvorrell: I object to whether the doors were
open or dosed at tbe garage the next day.
The Court: I sustain the objection. The general condition
of the car could be described.
By Mr. Rixey:
Q. What was the condition of the right door so far as its
ability to close was concerned?
A. ·As far as I could see, there was nothing wrong with the
rig·ht door except it ,,;ras sprung. It would not close.
Q. It was sprung?
A. Yes, sir.
Q. You mean to say that when you tried to close it you could
not close it?
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A. That is right.
Q. How about the left door f
A. That was the same way.
Q. Do you recall anything about the .windshield f
A. The right front windshield on the right side was out..
Q. Diel you make a good search for blood t
A. Several times.
Q. Fo.r blood and hairf ,
A. Yes, sir. I went back several times.
Q. .And yon could not find anything 1
A. No, sir.
page 35 ~ Q. Did you see Lane's car at the time the pictures
were taken, showing blood and hair under the Lane
carf
A. No, sir.
Q. Did you see those things on Lane's cart
A. No, sir, I didn't.

•
page 37

•

..

•

f

•
CROSS EXAMINATION.

By Mr. W orreIT:
Q. Mr. Hampton, tl1ere are only two or th 1·ce questions that
I want to ask you? Of course, when you got the. message that
your son had been hurt you were terribly excitedt
A. Yes, sir.
·
Q. And you went at once to the scene of tl1e accident f
A. Yes, sir.
Q. Your boy was there in tbe road?
A. That is right, yes, sir.
Q. And I believe you said he was bleeding Y
A. That is right.
Q. Did I understand you to say that the ambulance was
there at that timef
A. The ambulance come after I got there.
Q. About how long after f Do you recall?
A. It wasn''t verv long·. We were all coming tog·etller. I
could not say.
Q. And, of course, when you got there nnd found that your
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son had been lmrt, practically your whole attention was
focused on him, wasn't it, :Mr. Hamp.ton?
A. That is right.
Q. You were there with him looking after him
page 38 ~ until the ambulance came?
A. Yes, sir.
Q. Your only concern was the welfare of your boy?
A. That is right, yes, sir.
Q. And when he got in the ambulance you got in there with
him?
A. That is right, yes, sir. I also asked some of the boys to
get my car moved and to take it to Bill Forehand 's filling station.
Q. But your whole attention from the time you arrived there
until the time you put your boy in the ambulance was with
vour bov"?
" A. Y~s: sir, that is right.
Q. "\Vheri did you make the mea.surerncntR that you testified
to1

A. I maclc them clay before yesterday, I believe it was.
Q. And this accident occurred when?
A. It occuned September 8th.
Q. September 8, 1953 f
A. That is rig·ht.
Q. And yon made these measurements on ,June 16, 1954 Y
A. That is right. But, me and Mr. Lane went back the next
day or a fow clays after and we made some measurements, too,
of the center of the curve and to the stump. Also I
page 39 ~ have stepped it off several times, from the next day
up to day before yesterday.
Mr. ,,Torrell: I think tlmt is all.

RE-DIRECT EXAMINATION.
By :Mr. ·RixeY :
·Q. Yon sa·~r yon w·ent to the scene of the nccident with Mr.
Lane the day after the accident f
A. I thi11l{ it was the day after.
Q. ,vhich Lane are yon talking about?
A. The son, Mr. Ronald Lane.
Q. The son who was driving·?
A. Yes, sir.
Q: He went with you?
A. Yes, sir.
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Q. Dia be state to you whether or not be saw your son before he ran over him ·f
.
A. No, sir. He said he did not see nothing but dust when
he come around the curve.
Q. He said ho did not see anything· but dust? Did he say
whether or not lw saw your son's car before he struck him?
A. No. I asked him, I said, "Ronnie,.coukln't you see nothing thereT \Vasn 't there no signal at all or nothing that you
could see? ,veren 't his taillights burning!" He said, "No.
They were knocked out in tl1e impact.''
page 40 ~ Q. I-I e told you that your son's Tights were not
burninu·?
A. That is riµ;ht, yes, sir. He come to the hospital that
night. After I got to the hospital he told me that.
Q. Did you and he agree on the place where your son's body
was picked up?
.
A. No. There was no discussion about the body. I asked
him wasn't there nothing· he could see, and he said that the
road was full of dust. I asked him about his lights. He said
the lights were knocked out in the impact. I asked him, "Why
didn't you put on the brakes?" He said that he was scared
be would stop on top of him.
Q. He said he was scared he would Rtop on top of him?
A. On top of m~~ son.
Q. He told you that he did not put on any brakes?
A. Yes, sir. I asked him did be put on his brakes and he
said no. I asked him why not, and he said he was scared he
would stop on top of my son.
Mr. Rixey: Tlmt is all.

l\fr. Wori·cll: Ko further questions.
page 41

~

TROOPER C. B. FORE,
called as a witness ori behalf of the plaintiff, having been first duly sworn, testified as follows:

Examined hv Mr. R.ixev:
Q. Mr. Fore, you ar~ :Mr. C. B. ~,ore, and what is your occupation, sir?
A . .State trooper.
Q. Ana how long- have you been a state trooper?
A. A little over three vears.
Q. Did you arrive at the scene of this accident with which
we are concerned and, if so, when?
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.A. I arrived at approximately 1 :00 A. ~L
Q. ·wm you please tell the jury what you saw, sir? Let me
:ask von : had tlie body been moved?
A: Yes, sir.
·
·Q. So you did not :seu young Hampton?
A. No, sir.
Q. Tell the jury, please, what you saw, if you will?
A.. I observed a 1949 Oldsmobile convertible sedan sitting
J)artially on and partially off-it would be on the left side of
the hig·hway headed east. It was on State Route 611.
.
Q. Wait a minute now. It was at an angle, I believe you
sayf

Mr. Worrell: He did not say anything about an
page 42 } ang-Ie at all. He said it was partly on and partly
off the highway.
l\lir. Rixey: That must have been at an angle.
Mr. Worrell: Not necessarily.

By M:r. Rixey:
Q. Which part was on and which part of it was off?
A. The left side of the automobile was a little bit off the
highway. Most of the automobile was on the highway.
Q. ·which was the most part-the rear or the front?
A. It was parallel with the highway.
Q. Parallel with the highway?
A. Yes, sir.
Q. You mean the two left wheels were off the bard surface
:and the two rig-ht wheels were on it f Is that what you mean?
A. The way the road is there, it might have been just a little
bit off the highway, but the majority of the car was on the
highway.
·
Q. What I am getting at: Iu what direction was it pointing!
A. Pointing east.
Q. I believe we say the road at that point runs north. Do
you mean to say then that it was headed across the road?
_
l\fr ...Worrell: If Your Honor please, he has testified that
it was parallel with the road, with the left wheels
page 43 } maybe a little bit off the hard surface, but most_ of
it on the Jrnrd surface and parallel with the road.

By :Mr. Rixey:
Q. Is that what you want to say?
A.. Yes, sir.
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Q. All rigllt. Did you see any blood on the highway f
A. Yes, sir.
Q. Ten the jury, please, what blood you saw there f
A. There were several spots of blood about the size of your
hand. Some of them were a bout thnt size and some smaller.
There was a stump on the right side of tI1c road, and this first
spot of blood was at a point right w11ere that stump was.
Q. A point on the hard surface opposite the stump; is tl1at
what you mean?
A. Yes, sir.
Q. And that blood spot wns about the size of your hand; is:
that what you say?
A. Yes, sir.
Q. Did you follow the blood spots on down the road in the
direction of Saint Brides?
A. Yes, sir. Tl1ey continued approximately three or four
feet apart.
Q. Three or four feet apart?
A. Yes, sir.
page 44 } Q. For how long a distance!
A. Approximately 19 steps.
Q. 19 steps, and then wliat l1appened ·r
A. Then there was a big spot of blood.
Q. Then there was a great big spot?
A. Yes, sir.
Q. WI1at was the size of that big spot. f
A. It looked like about 18 inches.
Q. About 18 inches? Let me understand then. The first
blood spot that you saw, in the direction from which these cars
had come, was opposite the stump on the hard surface, and that
was about the size of your I1and 1 Is that right?
A. Yes, sir.
Q. And then you followed the blood spots down the road on
the hard surface going in the direction of Saint Brides, three
o.r four- feet apart, for 19 pace's until you came to a big blood
spot about 18 inches wide!'
A. Yes, sir.
Q. Is that right Y
A. Yes, sir.
Q. And that was alI on tl1e Jrnrd surface-!
A. Yes, sir.
Q. And on which side of the road?
A. More on the right side.
page 45 ~
Q. Did you see young lVIr. Lane tJ1ere at the scene
of the accident t
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A. No, sir, I didn't.
Q. Did you look at the Hampton cart
A. Yes, sir.
Q. Did you look inside to see whether there was any blood
in iU
A. I don't recall right now whether there was any blood in
it or not; I don't recall.
Q. Could you tell the jury, please, what the damage was to
the Hampton cart
A. The damage was to the left-I mean to the right side and
rear of the car.
Q. Did yon determine what that came in contact with t
A. There was a tree stump right on the shoulder-the right
shoulder of the road-that had been struck by something.
Q. Diel you 110tice any damage to the windshield 1
A. Yes, sir. The windshields-(pause)-I don't recall
whether they were out or broken out. There were several
pieces of the car laying· around the hig·hway.
Q. Did you notice the condition· of the doors on the Hampton cart
A. The right door, I think it was-it was a two-door cart.he right door was open. It would not shut; it never
page 46 ~ would shut.
Q. The right door was open?
A. Yes, sir.
Q. The left door closed f
A. I don't recall. I just remember that the right door was
open.
Q. The right door was open and would not shut 1
A. Yes, sir.
Q. At that time were you advised or did you learn that there
was another car involved f
A. No, sir.
Q. When di<l you learn that there was another car involved Y
A. The next day.
Q. The next day f
A. lu the af ternoou.
Q. How di<l you learn tbaU
A. I received some information that :mother car had been
involved.
Q. "Tbat did you do acting- on that information?
A. I went to see Mr. Hampton-I mean :Mr. Lane. I went
to see Mr. Lane at his home around 6 :00 o'clock in the afternoon.
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Q. Tell the jun· what conversation you had with him f
A. Mr. Lane came out to my car. I asked him
pag·e 47 ~ what had taken place the night before. He said
that he and Hampton were in M:rs. Roland's'' Paul and myself were going off after bringing my father's
car home. Paul's car would not start." He said, ",Vhile we
were trying to start it I told him we should not g·o, that it was
too late." He said, "I pushed his car to start it. We both
had a beer at Mrs. Roland's, went to n place at Northwest that
rents boats and turned around and went back and into the
road at Mrs. Rolnnd 's. "\Ve picked up speed on that road.
Both of us passed near that was already on the road headed
the same way we were. I guess Paul thought I wanted to race
him.'' I asked 1-ane, '' What made you think he wanted to
race 7'' He replied that '' He kept speeding up and slowing
down; he kept picking up speed. He went around that curve.
When he went around that curve I was behind him when he
went into the curve. · I did not see anything and did not know
he had hit anything. I put on my brakes at the curve. I
started around the curve and there was a cloud of dust. Just
as I started to slow down I bit something. I think it was him.
I went up to the next house on the left and turned around so
I would have lig·htR on him.'' I asked him what made him think
he had hit something. He said from the blood on the front of
the car and the blood on the left rear fender he knew he hit
something-.
Q. Did you exmnine his car after that1
A. Yes, sir.
page 48 ~
Q. What did you find in reference to any flesh or
lrni r 011 the underpinning- of the Laue car 1
A. There wns n little bit of flesh on one of the grease-I
don't know the exact name for it; the place where you lubricate the car, on tho front of it, on the left side of the front.
Q. That was unclemeath the cad
.A. Yes, sir, underneath the car.
Q. And you found a piece of flesh there f
A. Yes, sir.
Q. Go ahead.
A. Then there was hair on the frame of the car, underneath
it.
Q. Underneath it?
A. Just a slight hit of hair.
Q. Did yon ob~erve that in the presence of Mr. Lane 1
.A. Yes, sir.
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Q. Did he admit that that came off his friend Hampton?
A. He pointed it out to me.
Q. He pointed it out to you?
A. Yes, sir.
Q. You spoke of stepping off the distance ·from the place
where you first found the spot of blood the size of your hand
which you say was opposite the stumpf
A. Yes, sir.
page 49}
Q. From that place you say that you measured
the distance to where the last blood was, and I un<lerstood you to say you stepped it off as 19 steps f
A. Yes, 'Sir.
.
Q. How many feet per step would that be!
A. Approximately three.
·Q. Three feet?
A. Yes, sir.
Mr. Rixey: That is all.

CROSS EXAMINATION.
By l\Ir. Worrell:
Q. Mr. Fore, in making your investigation I believe you
.found some skid marks and tire marks made by the Hampton
Oldsmobile. Isn't that correct t

:M:r. Rixey: If Your Honor please, bow can this witness
state that?
:Mr. Worrell: It is cross examination, Mr. Rixey.
Mr. Rixey-: Made by what vehicle? I submit he cannot answer that. He is suggesting something here that the witness
cannot possibly know.
Mr. WorreH: It is cross examination.
The Court: The witness is on cross examination.
By l\fr. "'Worrell:
Q. Did you not, Mr. Fore?
page 50 ~ A. Yes. I found skid marks down the right side
of the highway on the shoulder and then they came
back on the highway.
·
Q. Where were the first tire marks you found, and how long
were theyf
A. There were approximately 40 feet of skid marks on the
highway.
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Q. All right, sir.
A. It was 33 steps down the right shoulder.
Q. Tlrnt would be 99 feet at three feet to the pace·f
A. Yes, sir.
Q. That was on the rig·ht shoulder?
A. Yes, sir. Then the car continued another 13 paces from
the point where it came back on the highway to where it came
to rest.
Q. So at three feet to tl1e pace that would be 39 more feet,.
between where it got back on the highway and came to a stop?
A~ Yes, sir.
Q. That would be in all approximately 178 feet of skicI
markl
·
A. There were only about 40 feet of skid marks. This other
was just the distance that the car traveled.
Q. You found 40 feet of skid marks on the hig·hway Y
A. Yes, sir.
page 51 ~
Q. You found that it traveled along the right
shoulder a distance of approximately 99 feet 1
· A. Yes, sir.
Q. And then traveled across from the right shoulder to the
left-4and side of the road a distance of appro;'{imately 39' feet T
.A.. Yes, sir.
Q. Now that stump, :M:r. Fore, was located some three or
four feet off the shoulder of the road, wasn't itf
A. About three feet.
Q. About three feet off the shoulder of tlle road t
A. Three feet at the most. Jt was very near the highway.
Q. When you questioned Mr. Lane about this he told you
that the Hampton car disappeared from his view around the
curve¥
A. Yes, sir.
Q. That he had no idea that anything bad g·one wrong!
A. No, sir.
Q. And that when he got into the curve he ran into a cloud
of dust¥
A. Yes, sir.
Q. I believe he told you, didn't be, tl1at he saw Hampton's
automobile on the left, and about the same time felt his car
strike something 1
A. Yes, sir..
page 52 ~
Q. Mr. F,ore, I believe that the large splotch of
blood that you speak of, which was the furtherest
spot towards Saint Brides, was located at a point about 15 feet
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in front or towards Saint Brides from the Hampton car,
wasn't it?
A. Yes, sir. It was in front of it. It was nearer towards
Saint Brides.
Q. In other words, it was to the front of the Hampton automobile, toward Saint Brides 1
A. Yes, sir.
Q. Did you estimate that to be about 15 feet f
A. Yes, sir, just about.
Q. Were there lights on the· Hampton car when you got
there Y Do you recall 1
A. I don't recall offhand.
Mr. Worrell: That is all, Mr. Fore.
R1~-DIRECT EXAMINATION.
By 1\fr. Rixey :
Q. Mr. Fore, do you remember young Hampton saying anything about lights burning on the Hampton car Y

The Court: You mean Lane.
Mr. Rixey: Excuse me.
By Mr. Rixey:
Q. Do you remember Mr. Lane saying anything
page 53 ~ to you about whether or not there were lights
burning on the Hampton car when he got there Y
A. No, sir, I don't recall. He just said he turned around
so he would have some lights shining on tl1e highway.
Q. ,vould you mind drawing that curve there and putting
in the objects that you speak off Could you take this piece
of paper ru1d do that for us f
A. (Does)
.
Q. Now put the blood on there, plensc, sir; where the blood
was.
A. (Does). Something like that.
Q. That is the Hampton ear?
A. Yes, sir.
Q. I will put an "A" there. You ]mYP Jnarked the stump
already. From "C" to "D" are the blood spots. Is that
correct?
A. Yes, sir.
Q. Just put the direction of Saint BrideR on there!
A. (Does)
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(Received and 1narked "Plaintiff's Exhibit 3. '')
By Mr. Rixey:
Q. I understand your testimony is that when you arrived
there young Hampton had been moved t
A. Yes, sir.

Mr. Rixey: Thank you.
page 54

~

DH. C. 0. BARCLAY, JR.,
called aH a witness on behalf of the plaintiff, having
been first duly sworn, testified as follows:
Examined bv l\f r. Rixev :
Q. Doctor; state your~ name, please, sir1
· A. Dr. Charles 0. Barclay, Jr.
Q. And what iR your occupation, Doctor f
A. I am a php;ician. I am also the medical examiner for
Norfolk County, City of Norfolk and City of Portsmouth.
Q. Did you view Hte body of young Hampton following the
accident in which 11e ,vas killed 1
A. Yes, sir.
Q. Where did you see it, sir1
A. I saw the bo(1y in the emergency room of Norfolk General
Hospital in Norfolk.
Q. Was he dead nt the time you saw him?
A. He was c1eac1 at that time, yes, sir.
Q. Will you tell the jury what you diagnosed as the cause
of death?
A. I diagnosrd it as multiple injuries, extreme, clue to a
non-collision auto accident.
Q. Multiple in;inrics, extreme1
A. Yes, sir.
Q. State whetl1<'1' or not the body showed any signs of its
havirnY.· heen drag·ged or rolled alon~ the highway,
page 55 ~ and if it had sand and gravel on it·?
A. He was covered witb abrasions, contusions
and lacerations.
Q. All over biR hody ·J
A. Yes, sir, am1 in his sralp, face, chest, hack, abdomen,
arms and legs.
Q. Doctor, let me ask you this question if I might, sir:
It 'it be assumed that 1\fr. Hampton was lying· on the road and
that an automol1ile passed over him and dragged him or
rolled him for a distance of l9 paces or 52 feet, leaving spots
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of blood-one witness saying two to three feet apart and
another witness saying three to four feet apart-and dragged
or rolled that bodv underneath the car for a distance of either
19 paces or 52 feet, leaving pieces of flesh and hair on the
underpinning of the car, state, please, your opinion as to
whether or not such treatment of his body would have been
sufficient to have caused his death f
Mr. Worrell: If Your Honor please, I object to that
hypothetical question because it does not give the true picture.
It does not take into account the fact that the body had been
hurled out of a fast moving automobile, possibly or probably
throug·h the windshield, and hurled to the ground, and was
there lying in an unknown condition prior to the circumstances related hy l\fr. Rixey in his question. I submit it is
not a proper hypothetical question because it is not
page 56 } in accordance with the facts proven in this case.
The Court: Before I rule on the objection I am
:first going to ask Dr. Barclay if he could answer the question
propounded by Mr. Rixey.

By the Court:
Q. Don't answer the question, but tell me if you can.
A. I don't think I could, sir.
By l\fr. Rixey :
·Q. "\Vbat, s'ir7
The Court: He does not feel that he could.
Bv Mr. Rixev:
·Q. Doctor," possibly you mip:ht have misunderstood the question. The question w·as whether or not such treatment of the
body would have been sufficient to haYe caused his death.
Mr. "\Yorrell: I understood the doctor to sav that he did
not fee 1 he could answer it.
·
Mr. Rixey: I am not asking .w11ether it did cause it or not.
I am asking wl1ether such would have been sufficient to cause
death.
:Mr. "\Vorrell: I object to possibility.
Bv the Court:
~
Q. Can you answer tliat question?
page 57 ~ A. I think I could give an opinion on that.
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Mr. Rixey ~ What did he say!
The Court: He said he thoug·ht he could give an opinion
on it.
Mr.. Worrell: I object,. if Your Honor please,. on the grounds
stated and also letting him rephrase the question as to·
wheth~r it is possible. I object to possibility..
Mr. Rixey: I asked for bis opinion as to whether or that
would have been sufficient to cause death. It is not a possibility.

By the Court :
Q. In answering it would you be going on probabilities or
possibilities t
A. Well, I think it could be answered on either, sir.
Q. It could be answered on either 7
A. Yes, sir.
Q. Which way would you answer it¥ Would you answer it
from the standpoint of what w~s possible or what was probable?
A. The probabilities would probably be a fairer estimate.

The Court: You are objecting to the question!
Mr. Worrell: I object to it on the first gTound.
The Court: 0 bjection sustained ..
Mr. v.,r orrell: I ask the Court to instruct the
page 58 ~ jury to disregard any statements made by the
doctor.
The Court : I don't think that is necessarv in view of the
fact that he nevei' ans,wered the question. ·
Mr. Worrell : All right.
Mr. Rixey: I note -an exception, and state that I would
expect the doctor to testifyM:r. Worrell: Wait a minute. If I1e wants to make that
kind of exception he oug·ht to make it in the absence of the
jury.
Mr. Rixey: I bave to make it, though, in order to save mv
exception.
.
(The following proceeding was had in the absence of the
jury:)
A. There were extensive head injuries. He was bleeding~
from all the head orifices-the head, nose and mouth. There
was a compound fracture of the upper portion of his left
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femur. Then there were the abrasions, and so forth, as noted
before.

By the Court :
Q. Did you check to see whet.her the skull had been fractured
or notf
A. I did not do an autopsy, Your Honor. I would say that
the possibilities of a fracture were excellent, due to hemorrhag'ing from all the orifices. When you get bleeding from
the ear, 99 out of 100 will have a skull fracture. It
page 59 ~ is concluded that it is a head injury when there is
bleeding from the ears. The bleeding was rather
profuse.
By the Court :
Q. Now you can answer the question.
Mr. Rixey: Suppose I state the question over again.

By Mr. Rixey:
Q. ·Doctor, from your observation of the body of young
Hampton at the hospital after he had died, if i~ be considered
or be assumed that young Hampton was lying on the hard
surface part of the road, that his body was run over by an
automobile and drugged or rolled under the car for a distance
of 19 paces-three feet to the pace or 52 feet-leaving blood
spots on the road at intervals of either three or four feet or
two or three feet from the place where the blood· was first
seen to the place ,vhere the body was picked up, and that the
car that ran over him and dragged him was found to have
pieces of flesl1 und hair off of his body, and that there were
splotches of blood on the left rear fender of the car that ran
over him-I ask you whether in your opinion such treatment
of his body would lrnve been sufficient to cause death 7
The Court: Suppose we add to that-

By Mr. Rixey:
Q. -sufficient to cau~e the injuries thnt you saw and his
death 1
page 60 ~

l\f r. Rixey: Is there anything else that you want
to say, ,Judge?
The Court: This is off the record:
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(Thereupon an off-thc.,record discussion was held after
which the following occurred:)
The Court: I am going to sustain the objection to the
question. I don't believe a hypothetical question based upon
part of it woul.d be nropcr to give the jury. You have got tho
first part here where a car was going at a rapid rate of speed
and hit a tree stump. The man was thrown out on the hard
surface of the roml. \Ve don't know what his condition was
when he was struck the second time.
Mr. Rixcy: J udg·c, I am not asking· this witness to express an opinion as to what was the cause of death. I am
not asking that. 1 would agree with you, if that were my
question, that it would be subject to that objection. But, I am
·asking whether or Hot the treatment given to this body by the
negligence of the defendant in itself would have been sufficient
to cause death. 1f Your Honor wants to put in there the
condition of the body before be ran over it as being· non-fatal,
I would like to ask the question in that form Hlso and save my
exception as to askiug it withottt that. But, we are certainly
entitled, as I sec it, to ask the doctor whether
page 61 ~ or not certain injuries that the body received could
have been eaused by what the evidence says the
body went through. The doctor is not the judge as to the
veracity of the witnesses who say that the blood was on the
road and it was at intervals of three to four feet, and there
was a distance lwtween the first lJlood and the last blood
where he was p~eked up of 19 pares. The doctor is not the
judge of that. He is not the judge as to whether or not there
was flesh and hair 011 the underpinning of the car. But, the
evidence is in on those.

By Mr. Rixey·:
Q. Assuming· that that was clone, assuming the jury believe
those facts, was that treatment which was administered to
that body sufficient to show the injuries that you saw and to
cause death 1
Mr. Worrell: I understood that after you argued that
point three of four times and I answered it a couple of times,
the Court i:mstained the objection.
Mr. Rixc~-r: l\fa~·llC the Judge will chan~;c his mind.
The Court : That is possible, but I am not going to in this
case.
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lvlr. Rixey: Let me ask it then assuming that the body had
received non-fatal injuries. I will ask him this question:
page 62 } By l\fr. Rixey:
Q. ~,rom your observation of the body of young
Hampton at the hospital, if it be assumed that in rounding a
curve in the road the right rear end of the car that he was
driving collided with a stump on the side· of the road, and as
:a result of that first accident the windshield was broken and
the rig·ht door of the car was opened and he fell out on the
road, landing on the hard surface opposite the stump, without
leaving any blood in the car, and if it be assumed that at the
place in the road opposite the stump Hampton's body was run
over by the Lane car and dragged or rolled under the car
approximately 19 paces or 52 feet, leaving blood on the road
at intervals of three to four feet from the place where the
blood started to the place where the body was picked up, and
also leaving flesh and hair from his body on the underpinning
of the Lane car and blood on the left rear fender of the Lane
car, and if it be assumed that the Lane car was traveling
35 to 40 miles an hour when it passed over and dragged the
body, state your opinion as to whether or not the treatment
administered to the body of young Hampton by the Lane car
would have been sufficient to have caused the condition of the
body as you found it and his death?
Mr. ,x.rorrell: Your Honor, I "object on the same grounds as
previously stated.
The Court: He has included in there both strikpage 63 } ing- the stump and also the car striking the body.
Mr. ,vorrPll: If Your Honor please, I object to
the question on the ground, first, that it asks the doctor to
assume as a faet Romethin~ which has not been proven; that
is, be asked the doctor to asRumc that at the time Hampton
was struck by the automobile he had not received fatal injuries.
The Court: Did vou sav thaU
Mr. Rixey: No, 8ir, I clid not ~m:v that.
The Cou~·t: He did not say t1mt in there.
(Read by the reporter.)
Mr. "\Vorrcll: Strike out my objection as to that point.
Counsel for the defendant objects to the question because it
ends, after reciting· the different hypotheses upon which the
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question is predicated, by asking the doctor to say whether
the dragging of the body and the fact that it was struck by
the automobile was sufficient to cause his death. The question
should endThe Court: It did not say that, did it¥
Mr. Rixey: Whether that treatment on the part of the Lane
car of the body was sufficient in his opinion to have caused the
injuries that he found and his death.
Mr. Worrell:· He recites all of the proven facts but asks
only whether the injuries could have been produced by the
Lane automobile. In that form the question could
page 64 ~ only end: "In your opinion were the injuries received from the circumstances related to you sufficient to cause his death f" And there you have both of them.
The Court: Let me have a little conference witll the doctor.
(Thereupon, an off-the-record discussion was held, after
which the following occurred:)
The Court: Gentlemen. this hypothetical question is too involved and too entwined with other circumstances that are
unknown for me to believe that it would be proper to propound
it.
Mr. Rixey: I note an exception to the ruling of the Court.
Then I would like to ask the same question, including in
that-I will state it over again if you want me to-that as a
result of the first accident he had not received a fatal injury.
(Thereupon,. an off-the-record discussion was held, ·after
which the following occurred:)
Mr. Rixey: You are not going to let him answer that?
The Court : No, sir.
Mr. Rixey: I note an exception to that. Let me ask him one
further question and see what Your Honor's ruling· is on this:
page 65

~

By Mr. Rixey:
Q. From your obser,,.ation of the body of young
Hampton at the hospital, if it be assumed that in rounding
the curve in tI1e road, the right rear end of Hampton's car
collided with a stump on the side of tlie road and as a result
of that first accident the windsJ1ielcl was broken and the ri~ht
doqr of the car was opened, and he fell out of the car landing
on the hard surface opposite the stump without leaving any
blood in the car, and if it be assumed that at tlrn place in the
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road opposite the stump Hampton's body was run over by
the Lane car and dragged or rolled under the car approximately 19 paces or 52 feet, leaving blood on the road at intervals from three to four feet, and also leaving flesh and hair
from his body on the underpinning of the Lane car and blood
on the left rear fender of the Lane car, and if it be assumed
that young Hampton was still living when he was picked up
and placed in the ambulance, and actually died in the ambulance en route to the hospital, what is your opinion as to the
probability of his recovering from the first accident if he had
not been run over by the Lane car 1
Mr. Worrell: Counsel for the defendant objects to that
question on the ground, first, that the answer does not require any medical knowledge; therefore, the doctor is in no
better position to answer that question than the
page 66 ~ jury. The doctor had testified tlrnt he found certain
injuries, and from his medical experience he knows
that those injuries caused death. But, the doctor is in no
better position than anyone else to know what injuries were
inflicted, or probably would be inflicted, when a person is
thrown from ·an automobile than the av:erage layman. We aH
know that persons are sometimes hurled from automobiles and
receive minor injuries. ,ve also know that some persons are
hurled from automobiles and are killed instantly. We know
that some persons are drag·ged along the road and live, and
we know tllat some are dragg·ed along the road and die. It
does not take any medical knowledge to form an opinion or to
speculate or guess about it.
I s~bmit that t]1e question is not a proper hypothetical
question propounded to an expert, because it does not require
expert testimony, and that no one could m1swer it without
guess of speculation.
The Court: The objection is sustained, for the reason that ·
there arc to manv uncertainties involved.
Mr. Rixey: I note an exception. If you want me to I will
state the substance of what I undcn;tancl the doctor's statement is, -and if it is not so, he can correct it or let him state
it.

Bv the Court :
· Q. You have heard those three qucstionsA. Let's see if we can summarize them to save
page 67 ~ time.
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(Thereupon, an off-the-record discussion was held, after
which the following occurred:)
A. In response to question No. 1: In all probability such
treatment woul<l have caused death.
Mr. Rixey: I think that is the answer to question No. 2
also.
Mr. Worrell: Let's see about his answer to No. 3.
The Court: As to question No. 2, put in all the facts of
the case, about both of the accidents.
Mr. Rixey: His answer is that the treatment given to the
body, under this question, by the Lane car would have been
sufficient to cause death.

A. I am assun1ing that it was dragged that distance.
Bv Mr. Rixev:
"'Q. That is" your right to assume that.
The Court: That brings us to question No. 3.
A. You are m;sumi1ig no obvious evidence of injury within
the car itself? You are assuming that he was thrown out
and dragged 1
By Mr. Rixey:
Q. That is rigltt.
(Thereupon, nn off-the-record discussion was held, after
which the followiug- occurred:)
A. I don't feel like I can answer the third question, bPcause I have no idea as to the extent of bis
asRumed injuries from the original fall or being
thrown from the car. I just have no way of telling.

page 68

~

(Thereupon, nn off-the-record discussion ·was held, after
which the following occurred:)
Mr. Rixe~·: What we are dealing with here, and what the
question den]s with, is the probability. It does not deal with
a man who ]ms n heart condition. ·we are not dealing with
a heart comlition. There is no heart condition in the case.
We are dealing· hero ·with probabilities; and, if necessary, we
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ought to assume that Hampton was a young fellow 22 years
old-

By the Court :
Q. Confining it to probability, if you feel that you can
.answer the question, then answer it.
Mr. \Vorrell: That was the question he asked him: What
are the probabilities with reference to whether the man would
have lived f He said, '' I don't think I could answer that question because I doil 't know how badly he was hurt when he was
thrown out of the car." Mr. Rixey sits here and tries to persuade him that he is wrong, his own witness.
]\Ir. H,ixey: I note an exception to the refusal of the Court
to permit the witness to ansv.rer the questions.
(The trial was then resumed in the presence of
page 69 } the jury.)

Mr. Rixey: If Your Honor please, I am through with the
doctor.
i\fr. v,rorrell: No questions, Doctor.
Mr. Rixey: If Your Honor please, I want to introduce
,certain excerpts of the testimony of Mr. Lane, the defendant
in tl!is case, that he gave at the previous trial.

.

•

•

J>age 73-A }

The following questions and answers are those
referred to by Mr. Rixey next above as testimony
of Mr. Lane given at the trial of March 23, 1954:
Page 8, line 13 through line 1, pnge 9 :

''Q. And when you got up to tl1e curve-rather when young
Hampton got to the curve, how far ahead of you was he?
"A. About 200 vards .
. "Q. About 200 3Tards1 So you were about.200 yards bellind liim then~
"A. That is correct..
"Q. ·when you got up there to the approach to this curve
(lid you slow up any?
'' A. Yes.
'' Q. You slowed up to what speed Y
'' A. 35 to 40 miles an hour.
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'' Q. And your car was under good control to make that
curve, was it?
"A. Yes, sir."

•

•

•

•

.

Page 10, line 6 through line 6 on page 11:
'' Q. How close were you to young Hampton when you saw
him in the road?
'' A. I did not see him in the road ..
'' Q. You never did see him¥
'' A. I never did see- him.
'' Q. You ran over him, didn't you T
"A. Yes, sir.
'' Q. There is no doubt about that, is there Y

E.L.O ..
~

"A. No doubt.
"Q. You say then that you ran over him, bnt
did not see him.
'' A. I did not see him.
'' Q. Where was he-about in the middle of the road Y
'' A. I think he was to the right of the road.
"Q. To the right of the road!
'' A. Yes, sir.
"Q. Was he on the road or of:( the road, or wheref
'' A. Well as far as we could tell, he was on the road.
'' Q. How far did you drag him, :M:r. Lane, after you struck
him?
'' A. I don't know.
''Q. You know t:µat you struck him and ran over him f You
lmow that, don't you?
·
"A. Yes, sir, I am pretty sure of it.
"Q. But you don't know how far you dragged him f
"A. No, sir."

page 73-B

Page 11, line 15 through bottom of page 11 :"Q. Did you see his car on the left before you struck him 6l
'' A. Just an instant before I struck him.
'' Q. An instant before you struck young Hampton in the
road you saw young Hampton's car-Is that right!
'' A. Yes, sir.
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'' Q. 'rl1e lights were burning on it, weren't they!
'' A. 1.,he lig·hts- were burning.
'' Q. The car was standing in the road, wasn't it!
"A. It was to the left of the road. It was in the road, yes,
sir."

E. L. 0.
page 73-C }

Page 14, line 23 through bottom of page 14:

'' Q. There is no doubt about the fact that your car passed
over him, is there?
"A. It did pass over him."
Page 15, line 16 through line 1 on page 16:
'' Q. "\Vere you present when the photographs of your car
were taken?
''A. Yes.
'' Q. Did you see the flesh and hair on the underparts of
your carf
''A. Yes.
"Q. You saw thaU
''A. Yes.
''Q. There is no doubt about the fact that that flesh and
hair came off of your friend, young Hampton, is there?
"A. There is no doubt."

E.L.O.
page 74}

•

•

•

•

•

ALPHEUS P. HAMPTON,
the plaintiff, further testified as follows:
Examined hv Mr. Rixey:
Q. 1.\fr. Hampton, did Mr. Lane, Jr. state to you how fast
he was traveling as he entered the curve?
A. He said he was going between 35 ancl 40 miles an hour.
Q. Did yon hear him state also how far behind your son's
car he was when he entered the curve?
A. I asked him how far he was behind him. He said about
200 yards.

•

•

•

•

•
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page 75 }

DR. MARVIN MANN, ·
called as a witness on behalf of the plaintiff, having been first duly sworn, testified as follows:

Examined by Mr. Rixey:
Q. Dr. Mann, will you state your name and occupation, sid
A. Marvin Mann, Hickory, Virginia. I am a physician.
Q. How far do you live, Doctor, from the scene of this
accident?
A. Approximately six miles.
Q. Did you go to the scene?
A. Yes, sir.
Q. And did you arrive there before young Mr. Hampton
was picked up?
A. Well, he was on a stretcher. My recollection is that he
was on a stretcher when I arrived.
Q. Was he alive¥
A. Yes, sir.
Q. Will yon tell the jury, please, what you observed about
his condition?
A. I was returning from a late call and heard of tl1e accident which was ahont a mile from where I was at that time, so
I went to it. The ambulance was there and Mr. Hampton was
on a stretcher. As I walked up I did not attempt to examine
him. They were ready to move him. I was just
page 76 ~ obviom;]r looking, feeling his pulse. It was easy
for me to make up my opinion as to the condition
of the boy.
Q. What was J,iR condition, Doctor?
A. He was moribund.
Q. What ,loPs 1hat mean in my language?
A. Practirallv d<'acl.
·
Q. But l1e
alive?
A. Yes, sir.

was

Mr. Rixev: If Your Honor please, I wish to ask Dr. ·Mann
some hypotlwtical onrRtiorn;;, Do you wish me to go back into
vour room or to nsk them here7
· The Court: I r;;11ppose we had better ask them in chambers.
(The following proceeding was had in the absence of the
jury:)
Bv Mr. Rixcrv:
''Q. From ,;onr ohsr.rYation of young Hampton at the scene
of the accident before his death, if it be assumed that the Lane
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car ran over his body and dragged or rolled it for a distance
of 19 paces or 52 feet, leaving blood spots on the hard surface
at intervals of three to four feet apart in that space of 52
feet; leaving flesh and hair on the underpinning of the Lane
car that ran over him, and leaving blood on the left rear
fonder of the Lane car that ran over him, please
page 77 } state in your opinion whether or not that treatment
of his body would have been sufficient to cause the
death of young Hampton¥
Mr. vVorrell: If Your Honor please, I make first the same
objection that I made to the same question propounded to
Dr. Barclay. I make this further objection: that this witness,
althou()'h a doctor, has testified that when he arrived at the
scene tlrn plaintiff's decedent was .on a stretcher about to be
transported to the hospital; that he made no attempt to examine him, but that he could readily tell simply by taking his
pulse that he was practically dead. Therefore, this witness,
even less than Dr. Barclay, is in no position to testify concerning the question. That is in addition to the former objection I made.
By the Court:
Q. Did you, Doctor, examine this boy to determine the injuries he bad f Did you make an examination?
A. No, sir; just seeing the boy, and then I had an opinion
from his respiration and the looks of him then. He presented
a typical picture of a head injury type of death- I don't mean
type of death, because he was still living. But, just from
observing· his respiration and his looks, it looked like a severe
head injury. ·wen, that was my opinion from just seeing him.
In fact, I saw his daddy just as they put him in
1mge 78 ~ the ambulance, and I told him, I said, '' The boy is
in critical condition and it does not look like he is
going to make it." I was just warning him. I went up and
tolcl his mother, not knowing when he did die.
The Court: The objection to the question is sustained.
Mr. Rixey: I note an exception. I would expect the doctor
to answer that it would be sufficient to cause death.
BvMr. Rixev:
. Q. I will a·sk you this question: From your observation of
the body of young Hampton on the road soon after he had
hccn run over, if it is assumed that in rounding a curve in the
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road the right rear end of the Hampton car collided with a
stump on tbe side of the road and as a result of that first
accident the windshield was broken and the right front door
of the car was thrown open and he fell out of the car landing
on the hard surface opposite the stump without leaving any
blood in the car, and if it be assumed that at the place in the
road opposite the stump Hampton's body was run over by
the Lane car and dragged or rolled under the car approximately 52 feet or 19 paces leaving blood on the road at intervals of three to four feet, and also leaving flesh and hair
from his body on the underpinning of the Lane car and blood
on the left rear fender of the Lane car, and if it
page 79 ~ be assumed that young Hampton was still alive
when you saw him after he had been run over by
the Lane car, what is your opinion as to the probability of
his recovering from the first accident if he had not been run
over by the Lane car Y
Mr. Worrell: Same objection I previously made, Your
Honor, to Dr. Barclay's testimony. The question was asked
Dr. Barclay-and also the further objection I made a moment
ago to the first question.
The Court: Objection sustained, because if the doctor did
not see him after the first accident he· could not tell the extent
of his injuries and could not answer the question.
Mr. Rixey: I would expect the doctor to answer that question by saying that in his opinion the probability was that
l1e would have recovered from the first accident.
The Court: I don't know whether the doctor would say
that or not.
Mr. Rixcy: We can ask him.

Bv the Conrt :·o. ,vonld t.hnt have been your answer in substance, Doctor?
A. I would lmve to say tllat I don't know.
Hv Mr. Hixev:
·
·Q. Doctor, I am asking you not for your opinion
page 80 ~ aR to what actually occurred. I am asking for the
probability.
1\fr. Worrell: Agnin, if Your Honor Please, he is bis witness, althoug-h we are in chambers. The doctor bas sl1own
no uncertainty about Imowinp; what the question was, and he
has said that his answer would be ''I don't know."'' I object

R. E. Lane v. A. P. Hampton, Adm'r., et al.

45

Dr. Marvin Mann.

to Mr. Rixey trying· to get his own witness to change his
answer.
The Court: If the witness wants an explanation directed
to the probabilities, if he feels like he can answer, I will let
him answer.
By Mr. Rixey:
Q. Do you want the question read to you Y
A. No, sir. I think I understand the question.
know about overruling or sustaining.

I don't

By the Court:
Q. Go ahead and answer it.
By Mr. Rixey:
Q. Do you want it restated?
A. I think I understand it. As a result of the first accident,
with the boy still apparently living at that time, and then being
struck as I understand it by a low car at supposedly a fast
rate of speed, the blow that he got from that, I would feel as
if he might have survived the first, if you get what I mean.
Q. You mean your opinion is that he would have
page 81 } survived the first accident if he had not had the
second accident?
Mr. W" on-ell: That is not what he said. He said he might
have.
By Mr. Rixey:
Q. I don't want to. misquote you.
Mr. ·worrell: Yes, you do. You did misquote him.
Mr. Rixcy: I did not misquote him.

A. I think the chance qf surviving .would have been far
better if lw had not gotten this terrific blow the second time.
If be had not gotten the second one, then probably he would
have made it.
Mr. Ri:xcy:

,,r

•
page 84}

ould Your Honor let that go in or not?

•

•

•

•
•

•
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Mr. Worrell: :May it please the Court, counsel for the defendant moves the Court to strike the evidence of the plaintiff on two grounds. :b1irst, that there is no evidence that the
defendant was guilty of any negligence which was a proximate
cause of his automobile striking the plaintiff's decedent; and
on the second ground that there is no evidence of the fact
that the defendant's car striking the decedent was a proximate
cause or the sole proximate cause of his death .

•

•

•

•

•

:II<

*

•

*

•

page 91 ~

HON1~LD EUGENE LANE,
the defendant, haviug been first duly sworn, testified as
follows:

,v

Examined bv Mr.
orrell:
Q. Mr. La.ne, speak out clearly enough for these gentlemen
to hear you. Tell them your name and address, please, sir?
A. Ronald Eugene Lane, Saint Brides, Virginia.
page 92 ~ Q. :Mr. Lane, sometime prior to September 8,
1953, <lid you know young Hampton?
A. Yes, sir.
Q. How long lmd you known him?
A. About 14 yc~ws.
Q. Were you friends or noU
~- Yes, sir.
Q. Sometime l:Pfol'e this accident occurred in which you
were involved, Mr. Lane, had you seen young Hampton and,
if so, where 1
A. You mean just a few minutes before the accident?
Q. Yes, sir.
A. I had 8Cen him down at Mrs. Roland's store.
Q. That iR the store that is located at the intersection of
170 and 611?
A. That is correct.
Q. Did yon leaYe there at the same time?
A. Yes, sir.
Q. Did yon lenvC' in the same autoJ?obile?
A. No.
lrncl separate automobiles.
Q. When yon left Mrs. Roland's what, if anything, did you

,Y~
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tlo with reference to your car and young Hampton's car Y
A. I gave him a push to get his car started.
Q. After you had gotten it started did you then
page 93} proceed into Route 6111
.A. Yes.
Q. vVbo was in front and who was behind i
.l\.. Hampton was in front and I was behind.
Q. "\Vhere were each of you going?
A. Home.
Q. You were going to your respective homes, were you 7
A. Yes, sir.
Q. About what time was that, Mr. Lane?
A. That was approximately 12 :00 o'clock.
Q. As you first started off on Route 611-is that road
straight or not 1
A. It has about two curves in it, I think.
Q. That is before the curve on which this accident occurred 7
A. Oh, no. It is straight.
Q. It is straight to the point of the accidenU
A. Yes, sir.
Q. As you all started off along Route 611 about how fast
were you all driving 7
A. (No answer)
Q. I will ask you this: How fast were you driving¥
A. 50 to 55 miles an hour.
Q. How close or how far behind young Hampton's car were
you driving?
page 94 } A. ·well, no specific distance. He gradually
pulled away from me as we drove on down the
road.
Q. As you drove on clown the road did his car approach a
curve in the -road?
A. Yes.
Q. ·what is the nature of that curve with reference to
whether it is a gradual curve or a sharp curve 7
A. It is a sharp curve.
Q. I hand you a pictureMr. Rixey: Let me see it, please.
(Handed to Mr. Rixey.)

Bv Mr. Worrell :
·Q. -and ask you whether that is a picture of Route 6_11
looking eastwardly 7
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A. Yes.
Q. That picture shows the road turning off to the left. Is
that a correct picture of the curve!
.A. That is it.
Mr. Worrell: I would like to introduce that, if Your Honor
please, and have it marked as a defendant's exhibit.
The Court: Defendant's Exhibit A.
By Mr. Worrell:
Q. I hand you another photograph and a:sk you whether
that also shows the left curve in Route 611 Y
page 95 ~ A. Yes.
Q. That is the same curve as shown in the other
picture?
A. That is right.
(Received and marked "Defendant's Exhibit B.. ")
Mr. Rixey: Who took these pictures?
Mr. Worrell~ You all had them taken, I believe, by Acme
Photo Company.
The Plaintiff: That is not the car.

By Mr. Worrell:
Q. I band you a photograph of an automobile and ask you
whether you can identify that as the automobile of Mr. Hampton?
A. It looks like it to me.
Mr. Rixey :- I object to it then if he cannot identify it.
Bv· the Court:
·Q. Can you or not positively say that that is the carf
A. I cannot positively say it is, no, sir.

The Court:

Objection sustained.

A. There is no way for me to telI.
l\f r. v\Torreil: If Your Honor please, I tl1ink we probably
ought to take this up out of the hearing- of the jury. This
waR introduced by agreement the last time.
page 96 t Mr. Rixey: I am sorry but I cannot hear,.
Judge.
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The Plaintiff: That is not the car, no, sir.
Mr. Rixey: I thought you had your photographer here.
Mr. vVorrell: I have my photographer here to testify that
he took the pictures.
Mr. Rixey: Put him on then.
By Mr. v\T orrell:
Q. You say that resembles the car, but you cannot positively
identify it?
A. It looks like the same car.

Mr. Worrell: I will not offer it at this particular time,
Judge.
Bv Mr. Worrell:
"'Q. Mr. Lane, I believe you told us that the Hampton car
entered that curve in front of you?
A. Yes.
.
Q. About how far behind the Hampton automobile were you
at that time?
A. About 600 feet.
Q. About 600 feet? Was there anything unusual about the
movement of the. Hampton car that you saw as it entered the
curvef
Mr. Rixey: I object to that as a leading question.
Mr. vVorrell: I withdraw it.
~

By Mr. ·worrell:
Q. Did the Hampton car as it entered the curve
continue in vour view or not T
A. As it entered the curve?
Q. Yes.
A. Yes, sir.
Q. Did it continue in your sight as it proceeded on Y
A. vVell, it went on around the curve so that I could not
see it.
Q. Then it disappeared from your view Around the curve?
· A. That is right.
Q. Did you proceed on then toward the curve in your automobile?
A. Yes.
Q. At any time prior to the time your nntomobile entered
the curve. ::M:r. Lane. did you know that Mr. Hampton had
wrecked Ms automobile?
A. No.

page 97
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Q. Did you know that be was lying in the roadway?
A. No.
Q. When you entered the curve what was the first thing
you saw, if anything?
Mr. Hixey: I object to that as a leading question. He )ms not said be saw anything when he
.first entered the curve.
The Court: The witness will state then, as he entered the
curve what the conditions were as he observed them.

page 98

~

By Mr. Worrell:
Q. What were the conditions as you observed them, Mr.
Lane, as you entered the curve 7
A. As I entered the curve?
Q. Yes, sir.
A. I did not see anything.
Q. Did you proceed on 7
A. I proceeded on.
Q. Did you see anything as you proceeded on 7
A.
Q.
A.
Q.

Yes.
What did you see?
Dust.
·where was tliat dust f
.
A. It was almost around the curve, on the rightlmnd side
of the road.
Q. Was it on the ground or in the trees or in the air, or
what?
A. In t11e air.
Q. Tell the jun- what that dust looked like, whether it ·was
light or heavv 01· medium or thin or thick, or what?
·
A. It. was thick.
page 99 ~
Q. Diel yon see anythin!t else?
A. Yes. I saw tl1e taillig11ts of Hampton, Jr. 's
car.
Q. Were those headlights or tailligMs?
A. Taillights.
Q. Where "·er0 tho:;;;e ligl1ts with reference to the center of
the road?
A. On the left.
Q. Did you see :voung Hampton lying in the road 7
A. No.

Q. Just before or at the time or after you saw the lights of
tl1e Hampton car did yonr car strike anything?
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A. Just an instance after I saw the lights the car struck
something.
Q. Just an instant after you saw the lights your car struck
~omethingf
A. Yes.
Q. Could you tell what it was f
A. Not then.
Q. ·what did you doi
A. I started to put the brakes on, and thought better, beeause I thought it might be the boy and I did not want to drag
the wheels over the boy, so I kept on. After I passed over it
· I went up and turned around in the driveway and
page 100 ~ came back.
Q. vVhy did you go up and turn around?
A. Because I had hit this object and did not know what it
was.
Q. Were there any other lig·hts there at that point other than
the lights of your car and the lights of the Hampton cart
A. I did not observe any.
Q. You told us that you were running about 50 to 55 miles an
hour as you drove along Route 611. Did you enter the curve
atthatspeedT
·
A. No ; I slowed dmvn.
Q. To what. speed did you slow do,vn?
.A. 35 to 40 miles an l1our.
Q. Was that the speed you were traveling at the time you
saw the lights and after you struck the boyt
A. Yes, sir.
Q. Prior to the time you saw the taillights of the Hampton
car had you seen anything or observed anything· to put you on
guard or to make you think that young Hampton had wrecked
llis car?
A. Prior to the time I saw the dust 1
Q. Yes.
A. And the taillights?
Q. Yes.
A. No, sir.
page 101 }- Q. Vias there anything to make you think he
might be lying out there in the road?
A. No, sir. I had no idea he was there.
Q. l\fr. Lane, as you were driving along· there, and particularly as you approached and entered that curve, where were
you looking·?
A. On the rig·ht-band side of the road and ahead.
Q. Ahead and on the rig·ht side of the road?
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A.
Q.
A..
Q.
A.
Q.
A.

As I approached the curve, yes" sir.
Did you have your lights on nigh beam or low beam t
Low be8Jll.
How long had you had tI1em on low beam? ·
I put them on low beam when I went into the curve ..
When you went into the curve!
Yes, sir.
Q. Bo at the time you rounded the. curve you had your
lights on low beam!
.A. Yes, sir.
Mr. WorreU: Answer ].\fr. Rixey..

CROSS EXAMINATION.
By Jv.[r. Rixey:
Q. Mr. Lane, how old are you f

A. 23.

Q. When you left Mrs. Roland's place you an
went down the road toward Elizabeth City some
distance, did you not f
A. That is correct.
Q. How far did you go down there?'
A. Half' a mile.
Q. ·what did you do down there°l
.
A. I pushed him down there to g·et his car started, and then
we tumed around and came back.
Q. You did not get out of your cars down tllere T
A. No,. sir.
Q. You pushed him down the-re a haif mile and then turned
around and came back?
A. I did not push him the whole I1alf miie. His car started
after a little ways.
Q. Then when you came back you did not stop at Mrs ..
Roland's?
A. No, sir.
Q. But he went on ahead of you and turned into Route 611?
A. Yes, sir.
Q. Is that right f
A. That is rig·ht.
Q. And you were behind him f
A .. I was behind him.
.
Q. How far were you behind him there where
page 103 ~ you turned into 6.11,; would you say!
.A. 40 feeL
page 102

~
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Q. Do you remember passing the car that Mr. Bloom was
driving, the gentleman who testified?
A. Yes, sir.
Q. Do you remember thaH
A. Yes, sir.
Q. ·where did you pass that car?
A. Well, there is a railroad track a.bout 100 yards in 611
from 170, and it was on the other side of that railroad track
100 yards or so.
Q. How far is if from the railroad track to this curve that
you speak of?
A. Three-quarters of a mile.
Q. So it was not quite three-quarters of a mile then from
where you passed Mr. Bloom to where you ran over your
friend. Is that right?
A. That is right.
Q. I believe yon say that as young· Hampton went into the
curve and disappeared around the curve you were about 600
feet behind him?
A. That is right.
Q. That is right, isn't it?
A. Yes, sir.
Q. Do you think you were further than that or
page 104 ~ closer. or is that your best judgment?
A. That is an approximation.
Q. I believe you say that at that time you were traveling
about 35 or 40 miles an hour?
A. When he went in the curve 1
Q. ·when either one. ,vhen did you slow down to 35 to 40!
A. As I entered the curve.
Q. As you entered the curve? So as yon started into the
curve, and before yon saw any dust and before you saw the
lights on Mr. Hampton's car and before you ran over Mr.
Hampton, you were traveling 35 or 40 miles an hour!
A. Yes, sir.
Q. You did not slow up any?
A. I had slowed up for the curve.
Q. You did not slow up under 35 or 40?
A. 35 or 40, that is an approximation. I don't know the exact miles.
Q. You struck young Hampton and ran over him, didn't
youf
A. Yes, sir.
Q. There is no doubt about that, is there?
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A. There is no doubt in my mind. Of course, I don't have
any definite proof.
Q. You saw the flesh and lmir from his body on
page 105 ~ the underpinning· of your car, didn't you 1
A. Yes, sir.
Q. Do you kno,v where you struck him 1 You know where
that stump is there, don't you 1
A. I know where the stump is.
Q. Did you strike him opposite the stump f
A. I would not know.
Q. You would not know? As a matter of fact, you never
did see him, did you ?
A. I never did see him.
Q. But you realized that you had struck something!
A. I did strike something.
Q. And just as you struck that object you saw his car; is
that your testimony ·1
A. No. I saw the car just before I struck his body.
Q. How much before?
A. An instant-a second or about a half second. That is
the best I can judge it.
Q. The best you can judge it is a half second before you
struck young Hampton you saw his car. Is that rig·bt f
A. That is right.
Q. And his car was standing in the road, wasn't iH
A. Yes, sir.
Q. And the lightR were burning, weren't they?
A. Yes, sir.
page 106 ~
Q. The taillights and headlights, both?
A. Yes, sir.
Q. And that was just a lmlf second before you struck him?
A. It was just an instant. I just glanced at the car and then
I struck something.
Q. And you never put on your brakes at all 1
A. Yes, sir, I did put on the brakes.
Q. \Vhen did you put them on?
A. As I struck this object.
Q. I thought you testified that you started to put on your
brakes and then thought better of it because it might be the
boy and you might hurt him.
A. I did not keep the brakes on. My foot went on the brakes
and I slowed up jm;t a little bit, but I did not keep them on.
Q. So you struck the object-you struck young Hampton i
A. Yes, sir.
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Q. And just as you struck him you put the brakes onT
A. Yes, sir.
Q. And then the thought occurred to you that that might be
youn@." Hampton, so "I will take my foot off the brake''1
A. Yes, sir.
Q. And that is what vou did?
page 107 } A. I did not knowQ. Well, the thought occurred to you? That is
your testimony, that it might be the boy, as you expressed it7
A. It mig·ht be. I did not know what it was, but I had seen
llis car just an instant before.
. Q. How far did you go down the rond before you turned
around?
A. 100 feet, I guess.
Q. Would you be surprised to know that Mr. Hampton
measured that distance from the body to the edge·of the roadway there where you turned in, and it was 250 feet 7
A. That is a pretty long 250 feet ..
Q. What!
A. It is a pretty short 250 feet, I might say.
Q. I thought you said "pretty long 250 feet"?
A. I did.
Q. You meant "short"?
A. In other words, if he measured it at 250 feet, I obviously
judge it short.
Q. You heard Mr. Bloom testify that be came up there behind you-he was in the car that you passed down the road 1
A. Yes, sir.
Q. -he said thnt he was coming up there traveling at 40
miles an hour and ]1e saw the- body lying in the
page 108 } road where you liad run over him, and he saw the
Hampton car over on the left where you say you
saw it, too7
A. Yes, sir.
Q. And he stopped without any difficulty. You heard him
say that?
A. Yes, sir.
Q. And when he stopped you were not there, but were coming up. What have you to say about thaU
A. I would not know. I wasn't paying any attention to his
car at tl1at time or his headlights.
Q. You would not deny that, would you 7
A. That he was on his way?
Q. That he came up there and stopped before you went up
this roadway and turned around and came back7
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A. I don't know exactly w11en he got there, not exactly.
Q. You heard him testify, didn't you 1
A. I heard him testify.
Q. TI1at when he got there tllere was no dust T
A. Yes, sir, h'e testified to tba t.
Q. ·when did tbis dust disappear1
A. I don't know when it disappeared. It obviously settled
or blew off on the· side of the road, or did something.
Q. Did the dust keep you from seeing· this car over there on
the left-hand side of the road with its lig·hts burning?
A. The dust wasn't on the left-hand side of the
page 109 ~ road like it was on the right-hand side.
Q. The dust wasn't on the left-hand side at all t
A. Not nearly as much.
Q. So you could see all rig·ht on the left-hand side of the
road?
A. I could not see good then.
Q. Wba t was the matter? Why couldn't you see good?
A. Because there was dust. There wasn't as· much dust to
the left as there was to the right.
Q. I thought you said the dust was not on the left-hand sider
A. Not nearly as much.
Q. Did the dust prevent yon from seeing the car on the lefthand side?
A. No, sir; I saw the car.
.
Q. But you did not see it until a half second before you
struck the boy. Isn't that right t
·
A. That is right.
Q. Can you account for the fact that you did not see a great
big car standing tb~re with its lights buming until a half second before you struck him1
A. Repeat that again. I don't quite understand you.
Q. I say, can you account for the fact that you did not sec
this car standing on the left-hand side of the road with its
lights burning-tail and front lights burningpage HO ~ tllat you did not see it until one-half a second before you struck the boy1 Can you account for
that?
A. Well, I was going around the curve. My beam was on
the right-hand side of the road. That is the side of the road
I pay attention to when I go around a curve. I just happened
to glance up and see his car over on the left through the dust.
Q. How wide is that road t
A. I would say 15 to 18 feeL
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Q. So when you are looking on the right-hand side of a 15
or 18 foot road you cannot see on the left-hand side of it. Is
that your idea f
A. Oh, sure, I could see on the left-hand side of it.
Q. I am asking you why didn't you see this car before you
did see iU As a matter of fact, you were not looking; isn't
that right?
A. Before I did see it?
Q. Yes.
A. I just wasn't looking· in that direction, I don't guess.
Besides, there was a little dust over there.
Q. A little dust?
A. (No answer.)
Q. A little dust, but the little dust had disappeared before
Mr. Bloom got there ?
page 111 ~ A. Mr. Bloom came along a little later. He did
not come along· rigl1t at that same instant.
Q. He came along before you got back tl1ere after you went
down the road 250 feet and turned around, didn't he?
A. That is what he said.
Q. You don't deny it, do you?
A. I don't know.
Q. Did you stay down there in that road where you turned
around 250 feet any time?
A. No, sir.
Q. You turned around and came back, didn't you?
A. Yes, sir.
Q. The reason you were in such a hurry about doing it was
to see what you had run over, wasn't it1
A. Yes, sir.
Q. Were your brakes in good shape¥
A. They were in p;ood shape.
Q. Four-wheel brakes'?
A. Yes, sir.
Q. And the road was dry, wasn't it?
A. Dry.
Q. Levell
A. I don't know exactlv. It is almost lewl. I would not say
it was exactly level.
·
·
Q. In what distance could you have stopped that
page 112 ~ car traveling· at 35 or 40 miles an hour?
A. With warning I could haYe stopped it in a
short distance.
.
Q. In what distance,
A. I don't know exactly. I have never artually tried it.
0
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Q. How long lrnve you driven a carf
A. 12 ven rR, I µ;ness.
Q. Ho;v long hrnl you been driving that particular car!
A. I had not driven it much.
Q. You liav() lwen driving cars 12 years and cannot give us
any idea as to how far it would take you to stop a car traveling
at '35 or 40 mileR nn hour?
A. I have nevor made a test with a heavy or lig·bt car or
truck, or anything else.
Q. You conld have stopped within 40 feet, couldn't you?
A. Yes, I am snre I could have.
Q. Of course you could.
Mr. Rixey-: I believe that is all.
lfr. Worrell: Come down, Mr. Lane.
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page 115}

Mr. Worrf\11: Tf Your Honor please, I would like to make
so met hi ng- more than just a perfunctory renewal
page 116 } of my motion to strike. Counsel for the defendant moves the Court to strike the evidence at the
conclusion of nl1 tlm evidence, and in support of the argument
made at tlw flonc}·,~ion of tl1e plaintiff's evidence I would like
to say tl1is: That ,.onnsel for the plaintiff made a strong point
of the fact 1hnt th(' motion to strike, made at the end of the
plaintiff's evi<le11<•n, ought not to be granted because there
was no swo1·11 (\vi, M1ee that the defendant was confronted with
a cloud of cln~f. There is, of course, such sworn evidence at
this time from th,l ,lirect testimony and cross examination of
the defendm1t. That testimony is uncontradicted and stands
undisputed. So thnt the evidence now unquestionably is that
as the defernlm1t m1tflrecl that curve he was confronted with a
Rudden emenrencv ~ that there was a cloud of dust and he saw
the automobile, m1,l about a second or half a second later he
:.:;truck the hocly of the young man. There is absolutely no eviclence, I submit, thnt he had a reasonable opportunity to see
tI1e young man lwfore he struck him or, further, that he should
have seen him in tjme-not onlv have seen him but have seen
him in tim(l to have taken effective action.
As tlle Court pointed out in all four of these cases in 194
1
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Virginia, there has got to be a great deal more
just a peradventure. There has to be preponderating testimony that clearly establishes he
had a last chance and a clear chance and that he did not take
advantage of it.
I submit that at the conclusion of the case, certainly with the
sworn testimony of the dust about which Mr. Rixey made a
point before, Your Honor ought to strike the evidence.
·
The Court: I am going to let the jury pass on this que~
tion.
Mr. Worrell: I except for the reasons stated.
page 117
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A Copy-Teste :
H. G. TURNER, Clerk.
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