VIRGINIA.:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 12th day of June, 1962.
WILLIA~J ALEX GRANT, AN INFANT 19 YEARS OF

AQE, BY HIS GUARDIAN AD LITEM, E·. l\1:ARSHALL FROST,
Plaintiff in Error,

v.
CARRINGTON EDvVARD l\1:AYS, AN INFANT 14 YEARS
OF AGE, WHO SUES BY CARRIE W. PHILLIPS,
HIS MOTHER AND NEXT FRIEND, Defendant in
Error.

From the Circuit Court of Amherst County
C. G. Qnesenbery, Judge

Upon the petitiQ.il_ 9f· Vlllhtm Alex Grant, a.n infant 19
years of ·age, by~ g.llltlrdi'an;. 'Gd-li.tem, E. Marshall Frost, -a
writ {)f: error ·and sufP,:'f!lifSitil~:~S·. ~w!u:de"d him to-_a, judgment
rendered. by tbe Circuit· G~JJW-t :o.f Amherst County: on the ·
27th day of D~cemb~, 1961, i*t. -~• ·eertain·;motion:$,Qt judgment
then_ .therein _·d_epen~~ng-, wh~f~_., ·,Carppgton Ed~·r.d 1vlay~,
.@

Wfant,. ~t~"" w~:pla:@tiff :~~-4~ ~ P,!l:tdti:Qner W;~~: .a~en.da.~~; .-
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Filed in Clerk's Office, Amherst Circuit Court, Dec. 30, 1960.
\V~L

E. SANDIDGE, Clerk.

1f0TION FOR ,JUDGl\fENT.
To the I-Ionorable C. G. Quesenbery, Judge:
1. The Plaintiff hereby moves the said Court for judgn1ent
against the said Defendant in the an1ount of Fifty Thousand
($50,000.00) Dollars, for this, to-wit:
2. I-Ieretofore, to-wit, at about 10 o'clock A. 1\1., on Sunday,
October 16, 1960, on State Hig·hway No. 610, at New Glasgow,
in Amherst County, Virginia, the infant Plaintiff, being free
fron1 any contributory negligence, was riding- ·his bicycle in a
proper and lawful manner, in a southerly direction on said
State I-fighway; and the Defendant was then and there driving
his 1953 Studebaker sedan autmnobile in a soutl1erly direction
on said state highway in a reckless and negligent manner, and
as a proximate result of such recklessness a.nd neglig·ence, t.he
Defendant's automobile ran into and against the infant Plaintiff and his bicycle with terrific force and violence, injuring
the infant Plaintiff aud destroying his bicycle.
3. As a proximate result of the recklessness and negligence
of the Defendant, as aforesaid, the infant Plaintiff
page 3 ~ sustained extensive, serious, permanent and painful injuries ; he ·was knocked unconscious for a considerable length of time; he has suff~:red,, still suffers and will
continue to suffer mucl1 pain, mise:ey,, ~<ilis~.omfort, inconvenience and mental anguish; he, ha~'1os1r, :~( ~1 lose .considerable tim(:l from scfuo.ol, and w}U1 1 ~n:~,~fJ~~ider~ble loss of
earning :capacity it!' ·the fu~r~~;.·,~ji~~,,F!~~, 'lA~.~· '9f large sum&
of mon~y ~by $he iltf;~tlt J?l~~~: ~e,,~~,,:,'::-~.eel! &!"'bliged ~9·. $pend
QJ! be'~tu;_qe· wd.~hteC{! .~@t la~~,·. ~~~· c)f fb:};~rney J~ i\I'P.,• .flitem,vt tQ
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be relieved and cured of his injuries, and will be obliged to
spend large sums for the same purpose in the future.

CARRINGTON ED"\VARD ~lAYS,
AN INFANT 14 YEARS OF AGE,
WHO SUES BY CARRIE W.
PHILLIPS, HIS MOTHER AND
NEXT FRIE,ND, PLAINTIFF
By ROBERT C. GOAD
Loving·ston, Va.
Attorney for Plaintiff.
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GROUNDS OF DE~FENSE AND PLEA .QF
CONTRIBUTORY NEGLIGENCE ...
The defendant, by his attorneys, comes and ·says {
1. That the said defendant denies the statements and allegations set forth in paragraphs 2 and 3 of the Motion for
Judgment.
2. That the said defendant denies any and all acts of negligence alleged against him in the Motion for Judgment; denies
that he was guilty of any negligence whatsoever that was a
proximate cause of the injuries sustained by the plaintiff.
3. That the injuries complained of were not oGcasioned by
the accident in question.
4. That if the said defendant should be deemed guilty of
any negligence, ·which negligence he denies, the defendant expressly relies on the contributory negligence of the plaintiff
in that be did not exercise reasonable care generally for. his
own safety.

WILLIAM ALEX GRANT AN
INFA.NT 19 YEARS OF AGE,
CA~KIE,FROST, DAVIDSON &
WAT-TS, p. d.

By

Filed in Clerk's Office Amherst Circuit Court, Jan. 16, ] 961.
"\V1L E. SANDIDGE, Clerk.
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December 2, 1961.
1\IIr. E. 1\IIarsba.ll Frost
Attorney at Law
925 Church Street
Lynchburg, Virginia
and

Mr. Robert C. Goad
Attorney at Law
Lovingston, Virginia

In Re: 1\fays v. Grant.
Gentlmnen:
I have again carefully reviewed the evidence antl your
argun1ents in the above case.
Certainly there is smne nterit in the position of the defendant; however, I cannot escape the facts that the physical evidence conclusively shows that the plaintiff was riding on the
right side of the highway. As he was struck frmn the rear
and not the side as the defendant c.laims, the force of the hlow
on the bicycle wa.s frmn the rear. The plaintiff .and other witnesses te.stified that he was leaving the hard surfnce when the
car struck hitn. The fact that the force of the blow propelled
hin1 to the right. of the road a considerable distaHt·e rather
than along the road in the direction in which the force of the
car ·would have propelled him, had it ~truck hin1 ft·mn the side
as the defendant claims, convinces 1ne tl1at the jury decided
the case eorrer.tlv on the fncts.
''TJrile there n{ay be sorne valid question concerning the instruction, T believe any er•·or therein was har1nless as the
facts disclosed that the plaintiff was not guilty of neglig-ence.
The Inotion to set. aside the verdict is oYerruled anrl final
juclgtnent will he entered for the plaintiff.

·very cordially,
C. G. QUESENBERY, .Tndp:e.

CGQ:dWin

:. ,t_ ~
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In the Circuit Court of Amherst County, December 27, 1961.
The Court having taken under advisement the motion heretofore made by William Alex Grant, the defendant, to set
aside the verdict of the jury rendered in this case on the 5th
day of June, 1961, and having heard arguments of counsel,
doth overrule said motion.
It is therefore considered by the Court that the said plailntiff, Carrington Edward :Afays, recover against the said defendant, William Alex Grant, the sum of $8,000.00, the amount
of the damages by the jury in their verdict ascertained and
assessed, with legal interest thereon until paid and his costs
by him about his motion for judgment in this behalf expended,
to which action of the ·Court in overruling the ·said motion the
defendant by his attorneys objects and excepts.
At the instance of the defendant by his attorneys, who intimated his intention to apply for a writ of error and supersedeas, the Court doth order that exe~ution of the foregoing
judgment be suspended for ninety days from this date upon
condition that the said defendant or some one for him give a
proper suspending bond in the penalty of $500.00 conditioned
·according to law with surety approved by the Clerk of this
Court.
Enter.

c. s. Q.
•
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page 62}

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Notice is hereby given, pursuant to Rule 5 :1, Section 4, of
the Rules of the Supreme .Court of Appeals of Virginia, that
William Alex Grant, an infant, the defendant in the above
action, hereby appeals to the Supreme Court of Appeals of
Virginia. from the final judgment entered in this action on
December 27, 1961.
Pursuant to the aforesaid Rule, the aforesaid defendant

6
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H. L. N ewn~an.

makes thi~, his assignments of error, and alleges that the
Court erred as follows :
1. The Court erred in giving Instruction No. 7 offered by
the plaintiff on the grom1d that it was a finding instruction in
conflict with the other instructions, that there was no evidence
to support it, and that it took aw.ay fron1 the jury any consideration of contributory negligence on the part of the
plaintiff.
2. The Court erred in ad1uitting evidenee over the objection of the defendant in regard to aggravation of injuries.
3. The Court erred in refusing to set aside the
page 63 ~ verdict of the jury and grant a new trial on the
ground that the verdict of the jury was excessive.

E. 1\iAR.SI-IALL FROST
925 Church Street
Lynchburg, Virginia,
Of Counsel for the Defendant,
'Villian1 Alex Grant.
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Filed in Clerk's Office Amherst Cireuit Court, Jan. 29, 1~62.
'Y~I.

E. SANDIDGE, Clerk.
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H. L. NEW~IAN (State Trooper),
having been first duly s'Yorn, testifies as follows :
DIRECT

EXA~1INATION.

By Mr. Goad:
·Q. You are Trooper H. L. Newman Y
A. Yes, sir.
Q. You are stationed here in Amherst County?
A. Yes, sir.
Q. How long have you been stationed in Amherst CountyT
A. Since 1953 continuously.
Q. Trooper, on the day this accident happened last· October
16, 1960, a Sunday morning, were you called to investigate the
accidentT
· A. Yes, I was.

William Alex Grant v. Carring·ton Edward ~fays
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Q. Will you tell the Court and jury about your investigation?
A. The accident occurred on the 16th of October. It was on
a Sunday morning at approximately ten o'clock. The accident
occurred on State Route 610 in the village of New Glasgow
about two-tenths of a mile south of the intersection of State
Route 729. The road at that particular location as
page 4 ~ it approaches the scene of the accident is reasonably straight for approximately one-tenth of a mile.
It is blacktop surface.
By the Court :
Q. You mean the approach to the scene of the accirlent was
reasonably straight for one-tenth of a mile'
A. Yes, sir.
By ~Ir. Goad:
Q. The way the Defendant Grant was driving·?
A. Yes, sir. It was daylight. No speed limit was posted at
·that point. The weather was clear. \Vhen I arrived at the
scene, which was two hours and ten minutes later-! arrived
at ten minutes after twelve-! found a 1953 Studebaker over
the embankment on the left-hand side, on the east side of
R<>ute 610. The Studebaker was heavily dmnaged to the front
as it nosed over into this ditch off of the high\:1.ray to the left
side, and in checking at the scene to determine who was the operator I determined that the operator had been William Allex
Grant, a white male, age 19, and in talking to 1\tir. Grant at
the scene he stated that he was traveling down through there
at a moderate rate of speed when this young· boy
page 5 ~ en1erged frmn a driveway on his left on a bicycle
right in front of hi1n.
By ~Ir. Goad:
Q. Is that what Grant told you Y
A. Yes, sir. There was a bicycle there and, ·of course, I dete;rrninecl the bicycle had been ope-rated by Carrington Edward May8, a young· boy fourteen years of age, and he had
been injured and had been removed from the scene. I believe
they brought him here to Amherst first and then he was taken
from Amherst on to Lynchburg General Hospital.
Q. Will you state in detail what the damage was to the front
end of this car when it went in the yard or ditch there Y
A. Well, there was a stump just
of the shoulder of the
road and the vehicle crossed over the stump and then crashed

off
;.,

·,. •
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H. L. Newman.
into the ditch and damaged the grill, the f-ront fenders, the
radiator, and so forth, the entire front end.
Q. Did it damage the frame of the vehicle1
A. I would say it did. Of course, I am not too familiar with
those things but I would definitely think the frame was damaged.
Q. Trooper Newman, in your opinion, as an experienced
police officer, what was the reasonable safe speed at
page 6 ~ that location Y
Mr. Frost: I object to that.
The Court: I think he can state the conditions of the road,
the curves and that sort of thing but I don't believe he can
express an opinion.
The Witness: That road, Route 610, is narrow. It is rough
and it is very crooked and it is a right dangerous road any
way you travel it.
By Mr. Goad:
Q. Where this happened was it in the general confines of
the little village there Y
A. Yes, sir. Of course, the village is spread out right much
but I would say it was very near the center of what is normally
referred to as New Glasgow.
Q. Are there a number of residential dwellings a round
'vhere the accident happened f
A. Yes, some several dwellings right at or near the scene in
both directions. I have some photographs here that were made
on Saturday a week ago that show the road and the approaches from the north and from the south and at
page 7 r the actual scene of the accident.
Mr. Frost: I have some enlarged ones here. I believe n1ine
and his are about the same thing. I was going to introduce
mine.
.
Mr. Goad: I will introduce mine and you can introduce
yours later.
Mr. Frost: I have no objections to your pictures. Let it be
understood when they were taken.
.
Mr. Goad: We have eight of these pictures, Judge.
The Court: Number the photographs 1 through 8.
By Mr. Goad:
Q. What does this one re.present, No.8?
A. This. photograph shows the approach looking south on

'

... .

~.

. ~ .•'

1. ~'
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H. L. Ne-wman.

Route 610. That is in the point of the curve and that is exactly
one-tenth of a mile as checked by my speedometer on my car
from where I was standing when this picture was made to the
actual scene of the accident.
Q. Is that the view that the Defe.ndant Grant would have
gotten leading down to the scene ·of this accident?
page 8 ~ A. Yes, sir, that was looking the way he was traveling. ·
Q. And the accident happened down there about whereY
A. About where those mailboxes are, where you see those
cars parked opposite the mailbox.
Q. Now, taking No.1, what does that representY
A. That is also a view of the highway looking south toward
the scene of the accident and it covers ·about half the distance
that the first picture covers.
Q. Looking in the same direction Y
A. Looking in the same direction and giving the view of the
highway and the conditions and so forth.
Q. Now, .take number 4. What does that represent?
A. That is also a view of the highway looking south or in
the·direction which the defendant in this case would have been
traveling and it also shows a portion of the driveway that led
into the Mays residence.
.
Q. Is that the driveway leading into the Mays residence
right there on rug left as ·he was coming down the road?
A. Yes, sir.
Q. Now, take No. 7, Trooper Newn1an, and tell what that
repr'esents.
page 9 ~ A .. This is a view of Route 610 looking north. That
would have been to the south of the actual accident.
Q. Looking in the opposite direction fron1 which Grant was
comingY
A. Yes, sir, in the opposite direction.
Q. And is this the driveway of Mays in between the two cars
there?
A. Yes, just to the rear of that Chevrolet up there.
Q. And are these the mailboxes shown in all the pictures Y
A. Yes, sir.
Q. Now, here is another picture, No. 6. I believe that is
looking north but closer to the mailboxes and the driveway.
A. That is correct.
Q. The mailboxes are over here and Grant was coming down
toward you as you took this picture f
·
A. Yes, sir.

10
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Q. And this is the l\Iays driveway over here. Is that correct?
A. That is right.
Q. Now, tell what No.3 represents.
page 10 ~ A. That picture shows a scene standing on the
west side of Route 610 in close proximity of the
mailboxes referred to and looking back across into the driveway and toward the residence of the :Niays child.
Q. When this picture was taken were you on the hard surface?
A. Yes, I was right in front of the mailboxes. That is my car
there in the driveway.
Q. Is this the residence of Mays, the one with the two
porches?
A. This one back here.
Q. The farthest one back?
A. The farthest one back.
Q. This was taken the other day. Do you recall the condition of the leaves on the trees on October 16, 1960?
A. At that time most of them had fallen.
Q. Now, there is one looking out of the Mays' driveway
over to the mailboxes. Is that correct T
A. That is correct.
Q. That is No. 5. Now, will you explain what No. 2 represents?
A. That shows where the Grant vehicle came
page 11 ~ to rest in the ditch over the embankment on the left
side of Route 610.
Q. Now, holding that up, Trooper Newman, what is this
over in here, this level area T
A. That is the lawn. I don't recall the lady's name that lives
there.
Mr. Frost: Mrs. North, I think.
The Witness: That was her lawn.
By Mr. Goad:
Q. That is Mrs. North's yard. Show where the car came to
rest.
A. You can see here even yet the portion of this bank that
was gouged out. The front end was over the ditch ·and was embedded against this little bank over here.
Q. Where was that bank with refe.rence to the yard?

t. i:,;·~'

.:. .
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H. L. Newntan.
A. Well, it was in the edge of the yard, the edge closest to
the highway.
Q. And the car dug it out right in here?
A. Yes, sir.
Q. Where were you standing when you took this picture?
How far was that point from the highway?
A. I would say son1ething like fifteen to eighteen fee.t. I was
standing up on the shoulder of the road.
page 12 ~ Q. Now, have you prepared a sketch of this accident, Mr. Newman?
A. Yes, sir, a partial sketch.
By the Court:
Q. It is not to scale, is it?
A. No, sir, by no means.
By Mr. Frost:
Q. In other words, this is what you found when you got
thereT
A. Partially what I found there. I want to add the other in
as I e.xplain it.
Q. I want to see what you found on the highway. Then you
can add it from testimony but I want what you saw.
A. Well, I can add in one other thing here. Of course, there
is a fence ro,v, a barbed wire fence that comes down this side
over here and then behind these mailboxes was the bicycle
'vhich the boy was riding and that was right in here and then,
of course, I will testify as to the distances and so forth.
Q. Is this the actual location of the skid marks on your
drawing?
A. Well, their approximate location. I will have
pag·e 13 ~ to testify as to distances.
Q. I am talking about the location on the hard
surface. You have got it on the right-hand side there.
A. Well, considering the width of the road they were about
like that. I am not a very good artist.
Mr. Frost: If your Honor please, I think I will have to
object to the location of the skid ma:rks. They are supposed to
be the skid marks and it is not drawn to scale and that is right
material in our case, their location.
The Court: He could take another piece of paper and draw
it but let him go ahead.
Mr. Frost: We except to the ruling of the Court.

.•

·~

-·~
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By Mr. Goad:
Q. vVill you take that diag·ram and show the jury what you
found when you got there, Mr. Ne.wmanY
A. The approach to the actual scene here is reasonably
straig•ht. There is a curve on back up this way. These three
marks here represent the mailboxes which are located directly
opposite the north edge of the driveway going· into the Mays
residence. As I stated, there is a residence sitting
page 14 ~ right in here. I believe a Ivlrs. North lives there.
The house sits right in here. The Grant vehicle,
the Studebaker-there is a small ditch down through here on
this side, and he had straddled the ditch and the front end
of the car had gone on across and had embedded itself into a
bank on the edge of the yard and this driveway here, of course,
led straight on back in and the 1\iay.s residence is located back
in this area here. I would say the 1\iays residence is about
three hundred feet from the highway. The bicycle that the
young boy was riding was off on the shoulder approximately
eight feet to the north of these mailboxes.
Q. Put the figure eight in there.
Note:

The witness does as requested.

Q. About how far was the bicycle off of the hard surface T
A. That would have been about eig·ht to ten feet, I am not
exactly sure.
By the Court:
Q. Off to the right?
A. Off to the right.
page 15 ~ By Mr. Goad:
Q. It wasn't right on the edge of the hard surfac.eY
A. No, sir. The skid marks that were put down by the Grant
vehicle :we.re one hundred twenty feet in length. _
Q. D:~d you n1easure them up to the back of the car or just
to the hard surface?
A. That was up to the back of the car where it stopped,
from where they started up here to where the car stopped.
That was one hundred twenty feet.
Q. Will you put that on the map, "120 feet"?
Note: The witness does as requested.
I

I

!.
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H. L. Newman.
Q. I might ask yon about those skid marks. Were they brake
marks, pressure marks or what Y
A.. They were skid marks-brake marks, and just about in
the middle of the road.
Q. How wide is the road there 7
A.. The pavement itself is :fiftee.n feet in width, using the
north edge of this driveway that goes in, or the mailboxes,
whichever you prefer. One is opposite the other. The skid
marks started fifty-two feet before you get to Where the Inailboxes are but from where they started down to where the bicycle was was forty-four feet.
page 16 ~ Q. Eight more feet to the mailboxes 7
A. From where the bicycle was to the nlailboxes was eight feet nwre and then from there on to where
the car stopped was about sixty-two feet.
Q. When you go back up the. road there is one curve up here,
you say, one-tenth of a mile?
A. Yes, sir, from this driveway right here back to this curve
is exactly one-tenth of a mile.
Q. Is that a straight road 1
A. Not perfectly straight but visibility is good for one-tenth
of a mile.
Q. Now then, when you go back one-tenth of a mile further
back toward highway 29 what do you come to?
A. A very sharp curve and, of course. that is right where
the intersection of 729 is which I referred to a few minutes
ago.
. Q. Is that a real sharp curve where a colored church is 1
A. Yes, sir.
Q. Highway 29 is back over where you are standing and
would be back in that direction?
A. '\Yell, actually from the point of a compass it
page 17 ~ would be back over this way because when you hit
the top of the hill the road turns back.
Q. If you were driving the way Grant was driving he was
cOining from highway 29 ~
A. Yes, he was, or a. point some.where to the north of the
scene of the accident.
Q. '\Vere these skid marks laid down there as you show it
from both wheels 7
A. Yes, sir, went from where they started right up to the
rear bumper of the car where it stopped over the embankment
on the. left side.
Q. And came along as you have shown it pretty straight
until it got down to this point?

....
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H. L. Newnan.
A. Yes, sir, and veered over to the left over the embankment.
Q. You did put on there the pavement was fifteen feet wide Y
A. Yes, sir.
Q. Do you recall whether the skid n1arks were closer to
the right-hand side of the road than they were to the left-hand
side?
A. I don't recall.
page 18 ~ Q. Did you measure that~
A. No, I did not. The road was relatively narrow
and the marks gave the appearance to n1e of being down the
middle.
Q. Could you estimate bow far it was from this n1ark over
to the side of the road there?
A. No, I could not and be accurate about it.
1\fr. Goad: I believe that is all. 'Ve will introduce this diagram as Exhibit No.9.

Q. Trooper, will you look at this bicycle? Do you -recognize
that to be the Mays boy's bicycle?
A. That appears to be the same bicycle.
Q. Does it appear to be in the same general condition it was
when you found it there on the side of the highwav aft(\r the
accident?
·
A. Yes, sir. The rear wheel was damaged.
Q. Was any damage done to any other part of the bicycle
that you could notice?
A. Not that I recall.
Q. '¥ill you describe in a little more detail what was the
dmnage to the front of the car 1 You said there 'vas extensive
damage. I-Iow about the headlights, the grill, and so
pag·c 19 ~ forth f V\'hat was the effect on them in the accident?
A. vVell, the entire front end of the vehicle was
damaged. The l1eavier dmuage to the vehicle was done to the
undercarriage, the front wheels and the bottom portion of the
bumper, pushed the whole thing in-puslwd .it hack.
Q. What happened to the front wheels?
A. They were just pushed back, twisted under there where
it went over the bank and I estimated the total damage to be
probably $450 damag·e to the car which for a car of that model
and make 'vould have been a total loss.
Q. A total lossY
A. Yes, sir.
Q. Trooper Newn1an, I will ask you about this defendant,

William Alex Grant v. Carrington Edward ~lays
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William Allex Grant, if you had seen him in the same car, the
1953 Studebaker, the afternoon before this Sunday that this
accident happened?
A. Yes, I did.
Q. Do you remember where that was?
A. It was on Route 151 some two or three miles south of
Piney River.
Q. I 'vill ask you if you checked his brakes at that time Y
A. Yes, sir, I did. vV e were stopping traffic on
page 20 ~ Route 151 and I cautioned him that his brakes were
inadequate and told bin1 to have them either repaired or take the car off the road.
Q. Who told him that?
A. I did.
Q. Can you de:;;cribe the condition of the brakes at that time,
the afternoon before?
A. The brake pedal when fully applied the first time would
go almost to the floor. If you would pump it a time or two it
would hold, had sufficient pedal reserve to indicate they would
hold.
Q. When you pumped them the first time would they go all
the way to the floor? Was there a.ny hold on them the first
time?
A. Very little.
Q. How about the second time?
A. If you pumped them three or four times the pedal would
build up where it would indicate it would hold by pumping
two or three times.
Q. "\"\T ere those adequate brakes under the rules of the State
Police ?
page 21 ~ A. "\"\Tell, it is not the rules of the State Police,
it is an inspection requirement that they have at
least two inch pedal reserve/
Q. At least two inch pedal reserve between the. pedal and
the floorboard~ Is that where you measure it?
A. Yes.
Q. And this car did not have it on Saturday, the dav before
"'
the accidentY
A. No, sir.
Q. That was this 1953 Studebaker, the same one that l1it the
·bicycle?
A. Yes, sir.
Q. You are sure of that? You are. positive of that
A. Yes, sir.
Q. Now, go on to the next day, Sunday the 16th of October,
6

6
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H. L. Newman.
the day when this accident happened. Did you check the brakes
on this 1953 Studebaker that day!
A. Yes, I did.
Q. 'Vhat was the condition of the brakes at that. timet
A. The same condition that they were in the day before.
Q. No change whatsoever?
page 22 ~ A. No, sir.
By the Court:
Q. Did you ask Grant if he had done anything to them since
you warned him Y
A. Yes, sir.
Q. What did he say f
A. He said he had not.
By Mr. Goad:
Q. Grant said he had not done anything to them 7
A. That is correct.
Mr. Goad: A.ll right, gentlemen, you may take the 'vitness.

CROSS

EXA~iiNATION.

By Mr. Frost:
Q. Mr. Newman, I show you a picture marked "Defendant's
Exhibit A''. I wish you would tell me what that picture por~
trays. What view do you have Y
A. That is a view of Route 610 looking south or in the direction which Grant 'vould have been traveling. These appear
to be the mailboxes .right here.
Q. You are pointing to the right?
page 23 ~ A. Yes, sir, right here appears to be the first
mailbox. This would be. the driveway to the left that
enters and goes back in here. This would be Mrs. North's
house right here. The white house is the North house.
Q. I hand you a picture designated ''Defendant's Exhibit
B ". Will you tell us what that picture shows 1
A. That is a close-up of the actual scene, this being the mailboxes referred to here and this is the driveway that goes into
the home there.
Q. Did the car go between the two trees there Y
A. The car was over the embankment right over in this area
here, in this area between these two big trees, a bout middle
way between them.
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H. L. Newman.
Q. I band you Defendant's Exhibit C. What does that show,
Mr. Newman?
A. That would represent the scene there at the intersection
where the driveway from the Mays residence comes in, which
would be this house here. Probably the photographer was
standing in the field on the west side of the highway immediately behind the mailboxes.
Q. How far would you say, about three hundred feet, to the
Mays house from the highwayY
page 24 ~ A. I wouldn't try to pinpoint it down to the foot
but I would say be-tween two hundred and fifty and
three hundred feet.
Q Between two hundred and fifty and three hundred feet
from the highway to the left the way Grant was travelingf
A. Yes, sir.
Q. I hand you a picture designated as ''Defendant's Exhibit
D" and ask you please to let us know what that shows.
A. This is a view of Route 610 looking to the north or in the
opposite direction from which the defendant would have been
traveling. This appears to be the driveway that goes into the
Mays residence here. These are the mailboxes on the opposite
side.
Q. Mr. Newman, I take it that the curve up there you measured to be one-tenth of a mile from the driveway!
A. To the point of the curve, yes, sir.
Q. In other words, where this picture goes out of sight up
here down to this driveway here is one-tenth of a mile. Is that
correct?
A. Yes, sir.
Q. I hand you a picture designated ''Defendant's
page 25 r Exhibit E '' and ask you please what that shows.
A. That shows a view looking to the south and
a little bit closer than the one previously shown. That is the
way the defendant was traveling.
Q. As I understand, you got to the scene of the accident
about two hours after it happened 7
A. Yes, sir.
Q. You don't know whether the car had been moved or the
bicycle had been moved, do you Y
A. I inquired.
Q. Don't tell what somebody told you. Of your own knowledge you do not know, do you Y
·
A. No, sir, not of my own knowledge.
Q. Now, you could see no damage to the car that came from
the collision with the bicycle, could you 1
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A. There was dan1age on the vehicle which I took to be inflicted by a portion of the bicycle; however, the operator,
ltir. Grant, said it was not; that it did not come from that.
That 'vas damage to the headlight rim on the right side of the
car, a place about as wide as n1y thumb. He said it did not
come fron1 that accident.
Q. I didn't lwar you.
page 26 ~ A. The crease in the headlight rim on the right
side of the car was about as wide as your thumb
'vhich appeared to 1ne might have been done possibly by the
handlebar of the bicycle; however, Mr. Grant said the damage
was inflicted elsewhe.re.
Q. Your opinion was that the handlebar of the bicycle came
in contact with the front end of the car¥
A. It could have. That is what I was trying to determine;
however, Mr. Grant said it did not.
Q. As I understand, there is good visibility there for onetenth of a mile. That is correct, isn't it?
A. Yes, you can see down through there.
Q. There were no road signs about any speed limit, no highway signs on the road?
A. No, sir.
·Q. The 1naximu.m speed limit under the State la'v would be
fiftyfive miles an hour on that road, would it not Y
A. Yes, sir.
Q. As I understand, the skid marks you spoke of-did you
say forty or forty-four feet Y
A. From where they started Y
Q. From where they started up to the bicycle.
page 27 ~ A. From where they started up to where the bicycle was was forty-four feet. ~f.lhen from the bicycle
to the mailboxes was eight feet. Then they continued on after
they passed the mailboxes for an additional sixty-eight feet
and that was up to the rear bumper of the car.
Q. That was after the ca:r had gone over the bank and
traveled over in 1\{rs. North's yard Y
A. Yes, sir, for a total distance where you could see the
brake marks when they first became visible to 'vhere the car
stopped and that was a total distance of one hundred twenty
feet.
Q. Did you discuss the accident with Carrington ~fays, the
plaintiff, or have you heard him give his version of it Y
A. vVell, the impression that I got-
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H. L. Newtn.an.

The Court : Don't give your impression.
The Witness : This is what was related to me.
:rtlr. Goad: I haven't objected.
By the Court:
Q. Did you talk to Carrington Mays about it Y
A. No, sir.
By 1\tir. Frost:
Q. Did the plaintiff, Carrington Edward Mays,
page 28 ~ state in your presence that he came out of the driveway
.A. No, sir. He made no statement in my presence whatever.
Q. He made no statement in your presence at all and you
didn't hear him .
.A. No, sir.
Q. 1\tfr. Newman, I thought I asked you that question before
we came in court and I was mistaken. What did you tell me
this morning about his statement about his coming out of the
driveway?
Mr. Goad: The plaintiff was not there. He had gone to the
hospital.
By Mr. Frost:
Q. .At the traffic hearing did you hear the plaintiff testify
thenY
.A. I don't recall whether I did or not. I couldn't be positive about that.
·Q. Let me refresh you1· recollection. Isn't it a fact ·at the
traffic hearing the plaintiff testified he came out of the driveway!
A .. I couldn't state definitely about that because I do not
recall whether I remained in the room after I testipage 29 ~ :fied. I do not recall whether I stayed in there or
whether I left. I couldn't be positive about that. All
the other explanations at the scene was the fact that the boy
did emerge from that driveway.
Mr. Frost: That is all.
The witness stands aside.
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Mr. Goad: I think it would be well at this time for the
Court to read the stipulation.
The Court: Gentleznen of the jury, one witness is not here
for some unknown reason. In order not to waste the whole day
and waste your time it has been agreed between counsel that
if this witness were here he would make this statement.
It is agreed by the parties that J. C. Vaughan of Route 3,
Amherst, Virginia, who was employed by the Southern Railway Company, and who is absent today would testify to the
following facts if he was present:
I 'vas driving my car on Route 610 about thirty-five miles
per hour headed from Route 29 toward New Glaspage 30~ gow. I was on a straight stretch just before reaching
the colored church where there is a sharp curve
when William A. Grant, the defendant in this case, drove up
behind me going in the same direction. Grant was going fast
and blew for the road. I pulled over to the side and he passed
me in a hurry. When Grant went around the curve at the
church if anybody had been coming the other "ray it would
have been too bad. I didn't see the car hit the bicycle. When 1
got to the scene of the accident G;rant 's car was in the yard to
the left of the highway The above occurred on Sunda.y, October 16, 1960, about 10 a. m. ''
It is agreed he would testify to those facts. It is not admitted they were true by the defense but it is agreed that that
is what he would say if he was here.
Mr. Goad: I would like for the jury to look at these. pictures here.
Note: Mr. Goad hands the photographs to the jury for
their inspection.
page 31 ~

FRED 1viAYS,
having been first duly sworn, testifies as follows :
DIRECT EXA:h1:INATION.

Bv Mr. Goad:
"'Q. Is your name Fred Mays?
A. That is right.
Q. How old are you, Fred Y
A. I am thirty-two years old.
Q. Are you the brother of this plaintiff here, young Carrington Edward Mays Y
A. Yes, sir, I am a brother of this boy right here.
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Fred Mays.

Q. What work do you do, Fred 7
A. I cut pulpwood.
Q. Have you been a wood cutter most of your life Y
A. I have been a wood cutter ever since I was thirteen years
old.
Q. I believe your family originally came from Nelson
County, did they not 1
A. That is right.
Q. You all lived over at Ne'v Glasgow where this accident
happened for several months, did you, in 19607
A. Around about a year, I reckon it was.
page 32 ~ Q. Then since the accident around January or
February you moved back to Nelson County. Is
that correct?
A. That is right.
Q. Now, on this Sunday morning, October 16, 1960, I will
ask you were you at home that morningf
A. Yes, sir, I was home sitting on the porch.
Q. Sitting on the front porch f
A. That is right.
Q. Look at this picture, Exhibit C. I will ask you if that is
your house that you 'vere living in at the time of this accident.
·
A. Yes, sir, that is the house right there.
Q. When you were sitting on the front porch do you mean
the upstairs porch or the downstairs porch f
A. I was on this porch on the end.
Q. On the downstairs porch Y
A. Right.
Q. Is this your brother Carrington's bicycle Y
A. That is right.
Q. Was he riding the bicycle that morning anyf
A. He had been riding it up and down through the yard
and then he we.nt up the road, went out to the road
page 33 ~ and went up the road a right good little ways and
then crossed over and came down the other side.
Q. When he went out of the driveway shortly before this
accident you say he went up the road. Was that back toward
highway ·29 or toward the railroad f
A. Back toward 29. He went toward 29.
Q. How far did he go up the road toward 297
A. Went about half way from the driveway up to that
church. Then he crossed over and was coming down the other
side and heard this car coming.
Q. You don't know what he heard.
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A. I don't know that but I know the car can1e down through
there.
Q. Did you hear the car coming?
A. I heard the car coming and it sounded like to me he was
running about seventy, betwen sixty and seventy miles an
hour. That is the way it sounded to me.
Q. Did you see the car?
A. I seen the car when it came around the curve up there.
Q. When the car came around the curve in to your sight
where was Carrington and how was he riding and
page 34 ~ which direction was he g·oing?
A. He was going toward New Glasgow depot.
Q. Toward the railroad tracks 1
A. Yes, on the right-hand side.
Q. Did you see the accident take place! Did you see the car
hit the bicycle f
A. 'Vhen Carrington went to get off the road he got his
front wheel off and he had about that 1nuch (indicating about
eighteen inches) of the road with his bicycle and the car hit
the hind wheel and the next tiring I seen the car went over in
Mrs. North's yard right down below us.
Q. "\Vhere did Carrington and the bicycle. go?
A. "\Vent over in the field to the rig·ht.
Q. vVhat did you do?
A. I got up and went out there, cmne running out there as
hard as I could run to see what was the matter.
Q. What did you see was the matter with Carrington?
A. He got up three times and the third time he went down
and never did ge.t up.
Q. You mean he tried to get up the first time. Did he stay up
that time?
A. No, he didn't stay up.
page 35 ~ Q. How far did he get up?
A. Got mighty near up and went down. He tried
to get up again and the third time he tried to get up he went
back down and stayed down.
Q. Did you pick him up?
A. Yes, sir.
Q. Were you the first one to ge.t to Carrington Y
A. Yes, sir.
Q. Now, I want to ask you this question: If you will, stand
up here please and look at this diagram. This is your house
back up here and you were going out this driveway¥
A. This is highway 29 back here and the car was coming
this way.
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Q. Trooper Newman has drawn on there where the bicycle
was. No,v, when you went out there was that bicycle i!1 that
general location or was it somewhere else after the accident?
A. It was right about the mailb~xes.
.
Q. These are the three mailboxes here. 'Vas the bicycle there where Trooper Newman found it when be got
there?
page 36 ~ A. Yes, sir.
Q. Had anybody moved the bicycle after the accident?
A. No, sir, the bicyele was still laying there after the accident.
Q·. Were you there when Trooper Newman got here 1
A. Yes, sir.

By the Court :
Q. Had the car been moved?
A. No, sir, it was not moved.
By lVIr. Goad :
Q. The car was in the ditch in the edge of the road. Is that
correct~

A. Yes, sir.
Q. The bicycle was in that location. vVbere was Carrington
when you went out and picked him upf
A. Over in the little field.
·Q. Which was closer to the road, l1im or the bicycle?
A. The bicycle was closer to the road.
Q. How far was Carrington from the. bicycle f
A. Wasn't too far, just a little ways from it.
Q. l-Ie 'vent further than the bicycle f
A. Yes, sir.
page 37 ~ Q. vVas Carring·ton talking or was he conscious
when you got to him T
A. He was unconscious.
Q. Was he knocked out?
A. fie was knocked out. He didn't know anything until we
got up the road with him and then he kind of come to a little
bit.
Q. flow long was he in that condition would you say~
A. Around about ten or fifteen minutes, I reckon.
Q. Then did he come to himself a little bit?
A. He come to himself a little bit.
Q. Then did someone call the ambulance or the Life Saving
Crew?

.. '·····
-
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Freel Mays .
.A. Yes.
Q. "\Vho came and got him t
.
·
A. I don't know the man that come and got him. I don't
even know where the ambulance was from, Lynchburg, I
reckon. It was a white ambulance.
Q. And the ambulance came and got him and carried him to
Lynchburg General Hospital. Is that right 1
.A. That is right.
Q. You saw this car driven by the defendant
page 38 ~ Grant when it came around the curve Y
A. That is right.
Q. .And you estimated it was going how fast Y
A. Between sixty and seventy miles an hour.
Q. Do you drive a car yourself Y
A. Yes, sir.
Q. After the accident, did you see this place where the
car ended up in the ditch and in the yard YDid you see that
place there T
A. Yes, sir.
Q. Did you see this stump that was in tl1e path of the car 1
Did you see that?
A. No, sir, I never remember seeing no stun1p there.
Q. What kind of a place in the dirt did this car make! What
kind of impression did it make Y
A. It kind of rooted the ground up like a bulldozer would
root it up, put the dirt all up in the yard there.
Mr. Goad : All right, you may examine.
CROSS EXAM.INATION.
By Mr. Carter :
page 39

~

Q. Mr. Mays, you say that you saw this accident?
A. Yes, sir.
Q. And where were you when you saw the ac-

cidentY
A. I was on the porch, on the front porch.
Q. What were you doing?
A. Just sitting there looking, nothing to do but watch the
road.
Q. How long had you been sitting there Y
A. I reckon around about half hour or maybe an hour.
Q. What time did the accident happen 7
A. At ten o'clock.
Q. Did you look at your watch?

•' -!
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Freel Mays.
A. I heard them say it was around ten o'clock when it happened. I didn't have any watch at the time.
Q. Where were you before you came out and sat on the
porch?
A. I was in the house.
Q. What were you doing?
A. I had been washing and putting on clean clothes and I
had come out on the porch.
Q. And you had been sitting there how long?
A. I had been sitting there around about an hour.
Q. Around about an hour. Now, where was Carpage 40 ~ rington during this time?
A. He was out there riding up the driveway.
Q. During the whole hour?
A. Not a whole hour. He was working on his bicycle part of
the time a.nd riding part of the time.
Q. What was he doing to the bicycle?
A. Just working on his wheels and tightening up lugs on the
wheels just like a kid always generally does.
Q. How long did it take him to fix the bicycle?
A. He had been working on it a right good while. I couldn't
say how long.
Q. But all of that took up an hour's time. You ha.d been sitting there watching him during that time. Did you help him
with his bicycle?
A. No, sir. I was just sitting there and so1ne 111an, I can't
think of his name, he was up there talking to my ·brother, a
Mr. Coffey.
Q. Who was that?
A. Raymond Coffey. He was up there talking to my brother.
Q. You say he was there talking with you at the time?
A. Talkingwithmybrother.
page 41 ~ Q. Which brother do you mean? Do you mean the
boy that was hurtY
A. No, another brother.
Q. He was talking with another brother. Was he there. when
the accident happened?
A. He never did see the accident.
Q. Was he there when the accident happened?
A. Yes, he was there.
Q. Is he here today?
A. Now, I don'tknowwhere 11e is today.
Q. You don't know where he is today?
A. Working, I reckon.
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Q. I am asking where Mr. Coffey, the man you said was
there at the time of the accident, is today.
A. He may be back here in the courthouse. I don't know.
Q. Have y·ou seen him here this morning?
A. I ain't ever seen him.
Q. What was his name¥
A. I can't think of his name. All I know is Coffey.
Q. How did he happen to be there that day!
A. He lived right over from us.
page 42
Q. He lived right close to where you were living?
A. Yes, sir.
Q. What brother was he talking with?
A. Talking to my oldest brother.
Q. Where is he? Is he here today?
A. No, sir.
Q. So your oldest brother was there at the time of this accident and Mr. Coffey was talking to him at the time of the
accident and your oldest brother is not here and neither is Mr.
Coffey.VVhyisthat?
A. You 'vill have t'<> ask them. I don't know, I just don't
know.
Q. They were there. Did the other man see the accident 7
You say there were two men there.
A. I reckon they seen the car when it wrecked.
Q. You said Mr. Coffey didn't see it.
A. I reckon they heard the car when it wrecked.
Q. What did they do? Did they stay there or did they go
down to the scene of the accident Y
A. They went down to it, I reckon.
Q. Don't tell me what you reclron. Don't you know whether
they went down there or not Y
page 43 r A. Yes, sir.
Q. They went down there¥
A. Yes, sir, went down there.
Q. Did you talk to the Trooper about this accident?
A. No, sir.
Q. Did either one of them talk to the Trooper about the ac-

t

cident~

A. No, sir.
Q. And your little brother was hurt and you never talked to
Mr. Newman about it¥
A. Not as I know of. I never did say anything to him.
Q. Neither of the boys said anything to him about it?
A. Not as I know of.
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FredM.ays.
Q. Were you there when Mr. Newman came?
A. Yes, sir.
Q. What time did ~Ir. Newman get thereY
A. I reckon he got there around two hours after the wreck.
Q. Around two hours after the wreck and you were still
there. Now, as a. matter of fact, ~ir. Mays, hadn't your
little brother, Carring-ton, been riding up and
pag-e 44 ~ down the public road blowing his siren 1
A. He had blowed it one or two thnes but no five
or six times, nothing· like that.
Q. He was riding- up and down the public highway blowing
his siren?
A. That is right.
Q. How many thnes did he run up a.nd down the highway
and blow his siren ?
A. He went up the road and came back down and started
over to a colored 1nan's house over at New Glasgow depot.
Q. Started over to a colored man's house. vVhat was he
going over there for~
A. 'Vent over there to get a fork where we had loaned the
old colored man, a pitchfork.
Q. Did he get the fork t
A. He never did get over there, Grant caught up with him
and hit him and he never did get over there.
Q. How did you know he was go~ng over there to get a
fork?
A. That is what be said when he left the house.
Q. He didn't go over there, he went up the road.
page 45 ~ A. He went up the road, crossed over to the
other side, and came back down.
Q. Came back down with the idea of going over to the old
colored man's house?
A. That is right.
Q. Now. you sey that you estimated the car sounded-that
is what you told ~fr. Goad, sounded like it was going sixty or
seventy n1iles an hour.
A. Yes, sir.
Q. What kind of sound did it make?
A. A sound like it was flying.
Q. How does a car .sound ,vhen it is flying¥
A. It just sounded like it was going to ]eave the ground,
tha.t is the way it sounded to me.
Q. Did you ever see one fly 1
A. Never have seen one, I haven't see them fly in the air.
Q. Where were you when you heard the sound that sounded
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Oarrilngton Edward JJfa,ys.
like the car was g·oing to leave the ground and go up in the
air?
A. I was up at the house.
Q. You just sat there f
page 46 ~ A. Just sitting· on the porch at the house.
Q. Neither 1\Ir. Coffey or your hrotlHn·-what is
your brother's name f
A. Jack. I call him Jack all the tiine.
Q. Mr. Coffey and Jack were both there the same as :-·ou
were there~
A. Yes, sir.
Q. And neither one saw the accident?
A. That is right.
Q. Did they hear tl1is car leaving the ground you reckon?
A. I don't know whether they did or not.
Q. Did they go down to where. this bo~· 'vas hurt?
A. Yes, sir.
Q. Do you say they both went down there?
A. That is right.

1\Ir. Carter: I believe that is all.
The witness stands aside.
page 47 ~

CARRING.TON ED""\\"ARD 1\lAYS,
having been first duly sworn. testifies as foHows:

By the Court :
Q. How old are you, sonY
A. Fifteen.
Q. vYhen were you fifteen f
A. April 6.
Q. You want to speak up loud so these gentletnen cnn hear
what you say. Can you speak louder f
A. Yes, sir.

DIRECT

EXA~IINATIOX.

By }.fr. Goad:
Q. Is your natne Carrington Edward ~Ia~·s?
A. Yes, sir.
Q. And a.t the thne this accident happened last Oetoher ~·ou
"rere fourteen then. Is that correct?
A. Yes, sir.
Q. Mr. ~fays, your father, died some ~·ears ago n11d you
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Carrilngton, Edtvard Mays.

live with your mother who is now :!\'Irs. Phillips. Is that correctf
A. Yes, sir.
page 48 ~ Q. At the time of this accident were you living
at New Gla.sg·owf
A. Yes, sir.
Q. Were you living in the house that is shown in one of
these pictures with two porches on the front, one up and one
down?
A. Yes, sir.
Q. Now, the Sunday n1orning· that this happened, October
16th, had you been riding· this bicycle~ Is this your bicycle?
A. Yes, sir.
Q. Immediately before the accident do you recall how you
had g·otten on the highway~ Tell the jury what happ~ned.
A. Well: I come out of the driveway and went up the highway a little ways, up toward 29, and then when I was about
halfway up there I crossed over and came back down and I
heard a car c01uing and I got the front wheel off and the car
hit me.
Q. You got one wheel off?
A. Yes, sir, the front wheel.
Q. Off of what'
page 49 ~ A. Off the highway.
Q. 'Yas this car coming from behind you!
A. Yes, sir.
Q. Did you ever see the car 1 Did you ever look back and
see itf
A. Yes, when I heard it.
Q. '\Vhen you heard it you looked back?
A. Yes, sir.
Q. Could you tell us whether the car was coming fnst or
slow? 'Vhat appearance did it give you?
A. Fast.
Q. \Vhat kind of noise did it make?
A. 1\iade a whole lot of noise. It sounded like it was rattling a little bit.
Q. Rattling a little bit and making a lot of fuss?
A. Yes, sir.
Q. Carrington, have you kept this bicycle ever since the
accident? Have you had it?
A. Yes, sir.
Q. After you got back fr01n the hospital did you see this
bicycle and keep it ever since then Y
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A. Yes, sir.
Q. Is the bicycle in the same condition now it
was after the accident~
A. Yes, sir.
Q. lias it been chang-ed any f
A. No, sir, not a bit.
Q. Nobody has tried to fix this back wheel?
A. No, sir.
Q. I am going to ask you to stand up here, please, Carrington, a.nd pretend this was the side along the edge of the road
and you were driving this way and show us about the angle
your bic.ycle was in when it was struck.
A. It was this way. 1\Iy front wheel was going that way
getting out of the way.
Q. Vlas the front wheel on the hard surface?
A. It was off.
Q. "\Vas the rear wheel on the hard surface?
A. On it a little bit.
Q. 'Vhat part of your bicycle did the car hit?
A. The back wheel.
Q. And rigl1t at that tin1e what happened to yon?
A. I got knocked out.
Q. Do you rmnember right after yon WPr<' hit
page 51 ~ what happened?
A. No, sir.
Q. When you can1e to yourself whore were you?
A. I was in the mnhulancc.
Q. Do you rcnwn1ber riding- to the hospital in the mnhulance1
A. Yes, sir.
Q. Did you go to Lynchburg· General Hospital?
A. Yes, sir.
Q. Do you know how long you stayed there~
A. A couple of days.
Q. Carrington, you wrnt through what grade in ~rlwol?
A. The third gradr.
· Q. I don't believe yon have heen in io:Chool for how long;llow long since you went to srhool?
A. About three or four years.
Q. "Wnen you got to the hospital or woke up in tlw ambulance tell us how :von wrre hul'fing anywhere.
A. nfy knee was hurting and my hack and 1ny neek nnd the
top of my l1end.

page 50
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Q. Your knee, your back, your neck and the top
of your head 1
A. Yes, sir.
Q. In the hospital did they take some x-rays of you~?
A. I don't remember that.
Q. Do you remember Doctor Devine con1ing to see you in
the hospital?
A. Yes, sir.
Q. Wben you went home fron1 the hospital after that do
you know how many times you have been back to see Doctor
Devine in his offiee 1
A. About eighteen times.
Q. Eighteen tin1es 1
A. Yes, sir.
Q. How did you feel after you got home from the hospital
a.nd while you were in the hospital'? Tell how the accident
affected you.
A. I felt pretty bad.
Q. 'Vha.t pa.iw3 have you had 1nainly during this past few
months since October~?
A. ~iy neck and n1y back a.nd the back of n1y head and 1ny
knee.
Q. Is your knee all rig·ht now?
page 53 ~
A. It is getting· better.
Q. Now, have you seen this thing here ( refPrring
to a Thonms collar) 1
A. Yes, sir.
Q. Do you know how long after the ac·cident it was before
Doctor Devine prescribed this collar for you to wear?
A. Three or four davs.
Q. I-Iow long- did yo~ wear it~!
A. About three or four months.
Q. Are you wenring it nowo?
A. No, sir.
Q. You started weal'ing it soon after the aceident?
A. Yes, sir.
page 52

~

~Ir. Goad: I would like to intl'oduco this as Exhibit 10, I
think it is.

Q. 'Vhen yon wore this collar for three or four n1onths
when you first started wearing it how long; dirl you krrp it on
each dayf
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A. I kept. it on all day sometimes, all day long.
Q. Shortly after the accident did you ever not
page 54 ~ wear it at allY
A .. I would just take it off when I would eat.
Q. You would pull it off when you would eat1
A. Yes, sir.
Q. Ho'v about when you went to sleep, did you sleep in
itT
A. No, sir.·
Q. Starting with the time of this accident and leading up
to now how have you been sleeping?
A. Sometimes I don't sleep too good.
Q. Why don't you sleep too well T
A. 1\{y head aches and my back.
Q. 'Vill you stand up and point out on yourself where you
hurt the most T
A. Right in here (indicating· the back of the neck).
Q. Does it give you any pain now 1
A. Yes, sir.
Q. How often?
A. Almost all day.
Q. What happens almost all day 1
A. It hurts until I can go to sleep.
Q. Rig·bt after the accident could you tell the Court and
jury how often it was you could not sleep 1
pag-e 55 ~ A. About three nig·hts a week.
Q. You would get about three good nig'hts sleep
a week?
A. Yes, sir.
Q. vVere you taking any medicine?
A. Yes, sir.
Q. Did Doctor Devine prescribe meclieine for you Y
A. Yes, sir.
Q. Do you know what the medicine was for?
A. No, sir.
Q. When would you take the medicine?
A. Every day.
Q. What time during the day?
A. Ten o'clock and four o'clock.
Q. About moving your head, have you been able to move
your head all the way around like you could before the accident?
A. No, sir.
Q. How would it feel if you tried to nwve your head all the
way around like a normal person would 1
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A. It would hurt.
Q. Carrington, did you ever ·have any trouble
page 56 ~ with your head and neck like that before the accident?
A. No, sir.
Q. Do you know what kind of teeth you have, whether you
have good or bad teeth?
A. Bad.
Q. You do have bad teeth Y
A. Yes, sir.
Q. How about your tonsils Y
A. They don't ever bother me.
Q. Do you know whether you are underweight or not?
Should you weight a little more than you do or do you know
that?
A. No, sir.
Q. How about your eyes, do you know whether you need
glasses or not?
A. My eyes burn all the time.
Q. Do you feel like you have improved since the accident~?
A. Sir?
Q. Are you feeling better now than you did right after the
accident¥
A. No, sir. l\{y knee is getting better.
page 57 ~ Q. Does your knee ever pain you anymore!
A. No, sir.
Q. H{)w about right in the back of your neck there, do you
notice any change in that being better or worse~
A. It still hurts.
Q. It still hurts all the time Y
A. Yes, sir.
Q. Do you do chores around the house like cutting wood·~
A. Yes, sir.
Q. Are you able to do those things now?
A. I don't never feel like doing it.
Mr. Goad: All right, gentle1nen.
CROSS EXAMINATION.
By Mr. Frost:
·Q. Carrington, as I understand it, the only da1na.g-e that
was done in this accident to the bicycle is the bent rear wl1eel
to your bicycle. Is that correct?
A. That is sprung a little bit.

--------------
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Q. You mean the rin1? Is that what the damage was that
was done to the rim¥ Was that the only da1nage
page 58 ~ done to it in the accident, that rim being bent a
little bit?
A. Yes, sir.
Q. And there are some other things. You haven't got a
pedal or anything but as far as that bicycle was concerned it
was just the metal rim of the back wheel that was da.1nag·ed in
the accident. Is that correct?
A. Yes, sir.
Q. Is this the siren you were blowing"/
A. Yes, sir.
Q. I-I ow does it work 1 vVben you pull the string up does it
blow~

A. Yes, l::;ir.
Q. Ifad you just put it on that 1norningf
A. Yes, sir, I just had bought it.
Q. Did you buy it on Saturday?
A. Yes, sir.
Q. And you put the siren on on Sunday morning?
A. Yes, sir.
Q. And you were riding up and down blowing· the siren. Is
that right~
A. Yes, sii-.
·.'.
Q. As I understand, your brother ·said smncthing
page 59 ~ about going to get a fork. Fred testified you were
going somewhere to get a fork.
A. I w.as.
Q. 'Vhere does the man live who had the fork you were
going after?
A. Over across the railroad track.
Q. You were going to get the fork but you went back toward
29, didn't you~
A. Yes, sir.
Q. How· far did you go up there, Carrington?
A. I w"ent about halfway.
Q. It has been testified that it was one-tenth of a. 1nilC' so
you went 'half of that distance up the hill. Is that right?
A. Yes, sir.
'·
Q. 'Vhat did you go up tha.t way for'
A. I went up to see 1\{r. Fitzgerald.
Q. What did you want to see him for?
A. I just wanted to see him.
Q. But you didn't ever see him, did you?
A. He wasn't up there.
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Q. There are no houses on that road halfway up
page 60 } the hill, are there?
A. I went up there to see him and he wasn't
there. I just seen his car was gone.
Q. You went up and didn't see his car so you crossed over
and came down the road. How did vou drive down the hill
when coming back toward your private driveway?
A. I came on the right side of the road.
Q. You did not travel down the middle of the road?
A. No, sir.
Q. Iiow far 'vere you from the mailboxes when you knew
there was a car .coming behind you?
A. It wa.sn 't too far.
Q. Right at the n1ailboxes?
A. Not quite at the mailboxes.
Q. Were you pretty near to them?
A. Yes, sir.
Q. No other traffic on the highway at all~
A. No, sir.
Q. No other cars and no other bicycles and nobody walking?
A. No, sir.
·
Q. Nobody on the highway except the automopa.ge 61 } bile and the bicycle. You looked back to see him 1
A. Yes, sir.
Q. How far hack was he when you looked back?
A. I couldn't say.
Q. Was he just behind you, right behind you?
A. No, sir.
Q. vV as he just coming around the curve?
A. l-Ie bud done con1e around the curve.
Q. Was he about halfway between you and the curve?
A. Yes, sir.
Q. Then you decided to get over on the sl1oulderj
A. Yes, sir.
Q. Didn't you have time enough to get the whole bicycle off
on the shot!lder if he was up there?
A. No, sir.
Q. You were approximately at the mailboxes and it doesn't
take a bicycle much time to get off the hard surface, does it 1
A. I wa.sn 't quite at t l1e mailboxes.
Q. How far do you tl1ink you were from the mailboxes'
A. .About from here to there.
The Court: That is about ten feet.

- ....- · - - · - -
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r By Mr. Frost:

Q. You were about ten feet from the mailbox on
Route 29 side of the mailbox 1
A. Yes, sir.
Q. The automobile you place about halfway between the
curve and the mailbox, is that right Y
A. Yes, sir.
Q. At the time you started pulling off on the shoulder'
A. Yes, sir.
Q. Didn't you have time enough to get the whole bicycle off
on the shoulder?
A. No, sir.
Q. You just got the front wheel off?
A. Yes, sir.
Q. Let me see if I understand this correctly, Carrington.
Is it your theory of the case that you were coming down on
your proper side of the road and the front part of the automobile ran into the rear of your bicycle? Is that what you
say happened?
A. Yes, sir.
page 63

~

By Mr. Goad:
·
Q. Let me ask you one more thing, Carrington.
When you were riding your bicycle right before the accident
did your tires have air in then1 Y
A. Yes, sir.
Q. This tire on the back doesn't have any air in it now,
does it?
A. No, sir. It was "busted" when the car hit it.
Mr. Goad: I think that is all.
The witness stands aside.
The Court: It is now twelve o'clock. We will adjourn for
an hour.
·
Gentlemen of the jury, I will ask you not to let anyone talk
to you about the case while in recess and don't talk to anyone else about it. Be back at one o'clock.
(Recess).
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page 64}

June 5, 1961
Afternoon Session.

CARRIE \V. PHILLIP-S,
having been fi·rst duly sworn, testifies as follows:
DIRE·CT EXAMINATION.
By Mr. Goad:
Q. You are 1\:irs. Carrie ~lays Phillips. Is that correct?
A. That is right.
Q. Your first husband, 1\:ir. ~lays, died and you are now
m.a.rried to Nlr. Phillips¥
A. Yes, sir.
Q. And 1\{r. l\Iays was the father of this young man, Carrington Edward l\iays 1
A. Tha.t is right.
Q. How old are you, }Irs. Phillips?
A. I am fifty-two and will be fifty-three.
Q. You are the mother of this young man, Carrington Edward Mays?
A. That is right.
Q. You all have lived in Nelson County most of
page 65 ~ your life 1
A. Yes, I was born and raised in Nelson County
up until last 1\tiarch, 1959, and I moved to New Glasgow.
Q. ·You lived in New Glasgow for over a year?
.A.. No, not quite a year.
Q. Then you m.ust have moved there in March of 1960.
A. Yes, 1960. That is right, 1960.
Q. This past 1\:farch would be 1961. Now, going back, 1\Irs.
Phillips, to Sunday n1orning, October 16, 1960, will you tell us
wha.t happened?
.A. vV ell, on Sunday morning, October 16, 1960 this child
had been out in the yard playing. On Saturday he had bought
hhnself a new siren and he couldn't get it to blow on the
bicycle somehow. He would put it on and take it off and
'vork on it and be worked on it I reckon for over two hours
out in the yard. Then after he got the siren fixed on his
bicycle he went to the next neighbor's house, our yards joined,
and he rode around her house several times and he come hack
over to the house and he worked on the siren some more and
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on his wheel until he got it fixed. Then he co1ne in the kitchen
and told me, said ''Mama, I am going over to Uncle Charlie's
to get the pitchfork to get the leaves from around
page 66 ~ the porch.'' I told him ''Well, now-.''
The Court: She is going into a lot of hearsay that isn't
important.
By Mr. Goad:
Q. Tell us what happened, not what was said.
A. He got on the bicycle and I went upstairs to carry some
water.
Q. During the few minutes in1n1ediately before the accident where were you!
A. I was upstairs.
Q. What part of upstairs and what were you doing·t
A. Well, I first went up there and I come out on the porch.
When I come out on the porch this boy had gotten over on the
other side of the road. I didn't see him cross the road, just
saw him on the other side of the road coming down.
Q. vVhat were you doing on the upstairs porch¥
A. I went up there to water a. few pots of flowers I had
up there. I had been picking apples the week before and some
of the blooms on the flowers had dried up and I pinched the1n
off and carried them over and dropped then1 off the
page 67 ~ porch.
Q. vVhen you were on the upstairs porch could
you actually see Carrington riding his bicycle 1
A. He was coming down just above the n1ailboxes. I didn't
take much notice exactly where he was but I know he was
coming down the road oit the other side.
Q. The main road or the side road·~
A. The n1a.in highway that comes in there.
Q. And which side of the road was he on, his right side or
his left side?
A. He was on the right-hand side g-oing toward the overhead bridge over the railroad. He was on the right-hand
side.
Q. Did you see him go up the rond, tnrn around nnd con1e
back?
A. No, I didn't see him when he went up the road.
Q. Why didn't you?
A. I was in tlu~ kitchen and he conte in the house and told
me he was going?
Q. Did.you hear the car coming?
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A. No. \Vhen I was out on the porch I didn't hear no car
and didn't see none. He was out on the road and I didn't
hear none and didn't see none and wasn't a thing
page 68 ~ on the road but him as far as I could see, but as
soon as I walked back from the edge of the porch,
just a narrow porch, as soon as I stepped in the door I heard
this fuss.
Q. What fuss did you hear?
A. Well, when the car come into the yard I heard it and
then I run back to the porch and looked and I didn't see no
car but I saw this child's bicycle was laying over out. of the
road and he was laying up above the road. The bicycle was on
the other side of the road.
Q. Which side of the mailbox was he on, highway 29 side
or the railroad track side?
A. The highway 29 side.
Q. What did you do Y
A. Well, I went down the steps. I thought he was killed
and I didn't take tin1e .to see whether he was getting up or
not. I just turned around and come back and got down the
steps and when I got halfway out there I seen him raise up
twice and go back.
Q. When you saw Carrington from the upstairs porch
was he standing up or lying down then Y
A. He was down.
Q. vVas he moving any?
page 69 ~ A. Yes, I was coming down the steps.
Q. I mean did you see him after the accident
from the upstairs porch?
A. Oh yes, I seen him laying out there in the little bottom.
Q. Was he moving anyf
A. No, I didn't take time to see. As soon as I got down the
steps and got about halfway out I seen him at.tmnpt to get
up twice and he would go back down so the last time I said
to myself that he was dead and then my other son he run and
picked him up.
Q. Then did you ride in the ambulance tq the hospital with
him?
A. I certainly did. My boy carried him to the house and
've washed him but we didn't have time to dress him, just
had to ca~ry him on with the clothes he had on, and he didn't
really come to good the whole time. He come to hhnself to
talk a little bit but mighty little bit he said.
Q. When you first got down to where he was rigllt after
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the accident and he was laying out there was he talking or
was he unconsicous then 1
A. Yes, sir, he was conscious. He was just as
page 70 ~ white as he {!Ould be.
Q. His eyes were open Y
A. No, he had his eyes closed.
Q. vYas he knocked out or not?
A. Yes, .sir, he was knocked out. vVhen my son picked him
up he was still knocked <>ut.
Q. And when did he first come to himself?
A. Well, in a little while after that we carried him to the
house and I have some camphor and I rubbed his face and
he come to a little bit. Then we started to the hospital
in the car and s01ne of them said that would be too slow and
J\~Irs. Lawhorne she called the ambulance from Amherst and
we carried him to the hospital in the ambulance.
Q. How long did he stay in the hospital~
A. He stayed in the hospital from about eleven o'clock
that day up until Monday a.t seven.
Q. Seven o'clock in the morning or evening?
A. In the evening.
Q. From eleven o'clock Sunday morning until seven o'clock
Monday evening?
A. Yes.
Q. Then at seven o'clock Sunday evening you
page 71 ~ brought him home¥
A. No, Monday evening.
Q. How has he gotten along since this accident f Tell what
you have observed about him.
A. Well, since I brought him back from the hospital I
have seen Doctor Devine and I believe Doctor Devine has
seen him eig·hteen times and I don't see where he has appeared
like he was at all. l-Ie· still suffers with his back and his neck
and his head hurts him.
Q. Did he get over the damage to his knee, the sprained
knee?
A. He said his knee got all right.
Q. Do you feel he has improved any? Do you notice any
improven1ent in him?
A:.. He don't look as good as he did.
Q. Do you know whether he has been sleeping all night
at nights since this accident?
Pi.. Well> he is restless of a night, always moving around.
Q. Has he been taking any medicine T
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A. Yes, I have been giving hitn what Doctor Devine told
me to give him.
page 72 ~ Q. Do you know how n1uch you have spent on
medicinef
A. Well, no, sir.
Q. Can you estimate that?
A. I wouldn't like to say because I just don't know at the
time.
Q. Ilow often have you bought medicine?
A. vVell, bought it some five or six times.
Q. What kind of medicine is it, liquid or pills!
A. Tablets.
Q. This collar. I believe Doctor Devine prescribed that for
him, did he not?
A. He certainly did.
Q. How long· after the accident was that Y
A. Well, I brought him out of the hospital on ~Ionday
evening and got that on Wednesday for hhn.
Q. How much did this collar cost?
A. Ten dollars.
Q. How long did Carrington wear that collar!
A. Well, he wore it from about the nineteenth of October
up until January. I don't know exactly what thue the doct{)r
told him to take it off in January but it was close on to the last
of January.
page 73 ~ Q. Has he worn it any since January?
A. 'V ell, no, after the doctor told him h(\ could
take it off he was glad to get it off. He hasn't wore it any
more.
Q. lla.ve you noticed any change in his condition since he
took the collar off?
A. Not a bit.
Q. Do you recall what his hospital hill was at Lynchburg
General Hospita11
A. No, I done .forgot.
Q. I show you the bill. II ow much is that f
A. $22.50 and I paid ten dollars.
Q. The total bill was $33.501
A. Tha.t is rig-ht.
Q. lVIrs. Phillips, have you noticed nny trouble wlth this
boy's head or back of his neck back before the accident?
A. No. Air. He never did have no l1eadaches be for«? this
happened and he has been sick very little. I don't remen1 her
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carrying hin1 to the doctor but twice before this happened.
Q. Did he ever have any trouble with his neck before the
accident1
page 74 ~ A. No, sir.
Q. llow about his knee, the one that he hurt in
the accident?
A. No, sir, he never had any trouble with his knee at all.
Q. How about his activities, did he do any chores around
the house before the accident'
A. Yes, sir, always piddled with his brothers.
Q. Did he do any chores f
A. Yes, sir, used to play the guitar.
Q. I mean did he do any jobs around the house~?
A. Yes, sir, he cut wood a.nd mowed the lawn.
Q. Has he done any of that since the accident?
A. No, he says it hurts him when he goes to cut wood so
I don't let him eut any.
Q. Do you all have to carry water?
A. "\Veil, yes, we carry water. He goes and gets me some
water every now and then.
Q. But he doesn't cut or chop any wood 1
A. No, be don't chop no wood.
Q. You say he used to play the guitar before the accident?
A. Yes, sir.
page 75 ~ Q. Has he played the guita.r since the accident 1
A. No, I don't know as I seen him with the guitar
in his hand since he got hurt.
Q. What difference generally do you notice between before
and after the accident?
A. Well, he just looks like now he is stiff or something·,
looks like he ain't got the same movements getting around
tl1at he did have.
Q. This young man was fourteen last fall. He hadn't
been in school for how many years 1
A. Well, I guess he had been out of school about four
years.
Q. How fa.r did he go in schoolt
A. Well, he went to tl1e third-well, he finished up tl1e
third grade.
By The Court:
Q. Why isn't he in school 1
A. Well, I don't know. He just didn't want to go. I
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carried him and carried him and I couldn't get him to stay.
He would come home.
Q. Why didn't the sc.hool authorities keep him
page 76 ~ there f 'Vould they just let him walk ·out when
he wanted to'
A. Well, I carried him to the Principal and he tried to get
him to learn, talked to him and I guess they did everything
that they could but he told the Principal he didn't want to
stay at school so he come on home.
Q. vVhat school was that f
A. Rockfish-well, it was Rockfish Valley High School
but it is the low grades now.
Q. The boy had finished the third grade and he was ten
years old when he quit. He was doing all right in school.
A. Yes, 'he made good grades.
By Mr. Goad:
Q. Did he ever fail a grade f
...t,... One grade he failed.
Q. I don't lrnow if I asked you this or not. I will ask you
one more question. "'\Vhat difference in him have you noticed
since immediately after the accident and right now f
1\fr. Frost : If your Honor please, he has been over that
three or four times.
1\Ir. Goad : I thought I asked between the time he took
off his collar.
page 77 ~ The Court: 1\fy understanding is you asked
about the other too.
Mr. G,oad: That is all.
CROSS EXAMINATION.
By Mr. Frost:
Q. Mrs. Phillips, I show you this picture. You were on this
upstairs porch right there. Is that where you were?
A. That is right.
Q. And on what portion of the porch were you f
A. I was on this upper porch here.
Q. But were you at this end or down here?
A. I was in the nuddle. The door comes right out the
middle and I was in the middle of the porch.

'
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Q. As a matter of faet, you couldn't see any ears cOining
down the hill from that place, could you~
A. Yes, I could .see a right good ways up the road.
Q. Could you see all the way up to the curve'
A. No, couldn't see all the way up to the curve.
Q. At that time, as I understand, you saw Carrington on
the other side of the road heading toward the railroad tracks,
that is, heading· toward New Glasgo,v.
page 78 r A. That is right.
Q. And at the mailbox. Is that right 1
A. Above the mailbox.
Q. How far above the mailbox 1
A. He ''ras a right good little ways above the mailbox.
Q. He was on his proper side of the road and con1ing on
down?
A. That is right.
Q. Blowing his siren at the time?
A. Not at the time, he wasn't.
Q,. You did not see or hear any car?
A. No. "\Vhen I first come out on the porch and he was out
in the road I didn't see no cars a.nd didn't hear any.
Q. Then you mon1entarily 'vent insidei
A. That is right.
Q. As soon as you got inside you heard the car running·
over in Mrs. North's place, didn't you, or heard some noise
from a carf
A. I heard the noise. I didn't know w·ha t it was.
Q. So then you came back out again 1
A. Yes, and saw this little boy.
Q. You saw the car in the North yard?
page 79 r A. I didn't see the car. I just saw the little boy
and the bicycle over on the other side of the road.
Q. It was a very short time between the time you left the
porch the first time and came back on the porch the second
time, just a very short interval?
A. Just had time to step 'in the door when I heard the
noise.
Q. And then you stepped out again.
A. Yes, and looked ·out and saw the child.
Q. The accident had already happened f
A: Yes, sir, done already happened.
Q. Then you came on downstairs and started out there'
A. That is right. I did go all the way.
Q. And you say you did not go all the 'vay.
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A.
Q.
A.
Q.

I did go all the way.
Where. was the boy?
He was still across the road. He had never come to.
Your other son brought him into the house.
A. That is right. We stayed there a few minutes and then
carried him to the house and Mrs. Lawhorne above me she
came down through the yard and hollered and told
page 80 ~ me to get the ambulance and I told her would she
mind calling it and she told me she would and she
went and called the ambulance and we carried this child back
up to my house and bathed his face and brought him to and
then the ambulance was there so I put him in the ambulance
and I left.
Q. You rode with him?
A. I certainly did. I 'vent with him to the hospital.
Q. This was around what time Sunday morning?
A. It was between ten and eleven o'clock.
Q. Then they discharged him from the hospital the next
day, Monday?
A. ·Yes, I brought him home Monday evening. He left the
hospital at seven o'clock.
Q. At night!
A. Yes, sir.
Q. So he was there a little bit over a day?
A. That is right.
:1\fr. Frost: That is nil.
RE-DIRECT EXAl\-IINATION.
By

~fr.

Goad:
Q. ~Irs. Phillips, did you arrange for the transpag·e 81 ~ porta.tion back and forth to Doctor Devine's
office?
A. Yes, I did.
Q. You say you made eighteen trips¥
A. Yes, sir.
Q.
ere most of those from New Glasgow to Lynchburg
and back?
A. Yes. All of then1 except two or three from Lovington.

'y

Mr. Goad: That is all.
The witness stands aside.
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DOCTOR JOHN W. DEVINE, JR.,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.
By Mr. Goad:
Q. You are Doctor J. \V. Devine, Jr. Y
A. Yes, sir.
Q. Where do you practice your profession, Doctor!
A. Lynchburg.
Q. Tell about your preparation, your education
page 82 ~ and qualifications and how long you have been
in Lynchburg and so forth.
A. Washington Lee University for my premed; Duke University for my medical training, graduated there in 1935;
stayed on at Duke University and trained in surgery for
four years and then to Lahey Clinic in Boston six months
and back with my father in Lynchburg and then in service. I
was in service for four years.
Q. And then back to Lynchburg!
A. Back to Lynchburg since that time.
Q. Doctor, did you see this young man, Carrington Mays,
in the hospital on October 16th, the Sunday that he was injured?
A. Yes, sir.
Q. And have you had hin1 under your care since that time?
A. Yes, sir.
Q. And is he still under your careT
A. Yes, sir.
Q. \Vould you start from the beginning of your treatment,
Doctor D2vine, and tell us what this young man's condition
was, 'vhat you did for him and what you think
page 83 ~ about him in the future Y
A. All right. I saw this young man shortly after
he entered the hospital back on the date of 10-16-60, at which
time he gave a history of having been on a bicycle and been
struck by an automobile. l-Ie had been unconscious for a
short time and complained of headaches and pains in his
neck. We admitted him to the hospital to rule out the possibility of him having a blood clot on his brain which might come
up, and after a little over a day in the hospital this did not
develop and he was discharged to go home with instructions
for his parents to w.ake him up every four hours for the
next two days. Then he was to return to my office after
that and receive. treatment £or his headaches and his neck.
:Nfy diagnosis at the time in the hospital was brain concussion, mild, and injury to his cervical spine.
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Q. What is the cervical spine? Will you point out where
that isf
A. That is the neck, the vertebra that formed the neck that
holds the head onto the shoulders. I put a collar on him to
support his neck so the ligaments would be supported and help
relieve his pain.
·
Q. Is this the kind of collar here f
page 84 ~ A. Yes, sir, and he received physiotherapy treatments in the form of ultra. sound treatment which
is deep heat, and also diathermy. He made approximately
eighteen visits.
Q. Do you recall how long he wore the collar f
A. l-Ie wore the collar about six weeks and then I started
weaning him from it, letting him take it off as much as he
could.
Q. What do you mean by weaning him from it f
A. Letting him take it off for periods of time until the
ligaments regained their strength. He is still having some
difficulty, some tenderness and pain in his neck, but it is
greatly improved. I advised him to see his dentist on various
occasions but each time they said they hadn't been able to do
that. I had a great deal of difficulty to ge.t him in to meet
his appointments and he has been hard to treat.
Q. Doctor, was there any limitation of motion of his neck
from the beginning f
A. Yes, sir. There was limitation of motion in all directions
with some muscular spasm in his nec.k and as late as March
21, 1961 when he was again x-rayed his neck
page 85 ~ sho,ved a loss of normal curve of his neck which
showed there was some muscle spasm. Now, that
was some length of time after the injury wl1ich was March
21, 1961 and the injury was back in October, 1960, about five
months afterward.
Q. It is in evidence or will be in evidence that this young
man, as you have already mentioned, had poor teeth and
poor tonsils and was underweight, maybe couldn't see too
well, and needed glasses and had sotne sort of difficulty,
diabetic mellitus. Could this neck trouble have been attributed
to any of those things¥
A. No. I think those things were all present at the time he
was injured and I think they had certainly contributed to"rard his lack of response .to treatment and his difficulty in
getting well.
Q. What is your ~opinion, Doctor, about when he will recover from the neck troublef
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A. "\Vell, I think if this boy could get the teeth fixed and
his tonsils taken care of a.nd a proper diet and investigate the
question of whether he has diabetes or not, and that being
treated, I would think in three or four months he would be
over his difficulty.
Q. Could you estimate what you think his future
page 86 ~ medical expenses will be in the next three or four
n1onthsf
A. Well, the teeth and tonsils and the diabetes are not in
n1v line but I would estin1at.e three hundred dollars or four
hundred dollars.
Q. In the future~
A. Yes, sir.
Q. What is your bill up until right now, not counting your
appearance here today, Doctor f
A. Three hundred forty-six dollars.
CROSS

EXA~IINATION.

By ~fr. Frost:
Q. Do you have an iten1ized statement of the bill, Doctor'
A. Yes, sir.
Q. Would you let me see it 1
A. Yes, sir.
Q. Doctor, I notice here you have this iten1 "Admitted to
Hospital, Exa1nina.tion and Observation, $100.00' '. Jiow long
did he stay in the hospital f
A. "\V ell, it depends on the way you count it, the hospital
way or your way.• The hospital counts it as two
page 87 ~ days and actually it was about one day, a little over
one day, but it is like a hotel.
Q. Admitted to the hospital on Oc.tober 16th and discharged
October 17th. Then he had office visits. This treatment that
was g·iven him was given by somebody in your office, these
ultra sound treatments f
A. Yes, sir. They are ~;iven by my technician in the office.
Q. You prescribed the treatments but you don't necessarily
have to follow through on it. That can be done by somPbody
in your office?
A. That is correct.
Q. You wouldn't necessarily see the patient at that time,
would vou'
A. No.
Q. So if I eome into your office for ultra sound treatnwnts
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son1e one has been told what to do to me and I go through
the motions and go on home and then come back again. Is
that corre.ct ~
A. That is right but I usually see them about every third
treatlnent and sometimes more often.
Q. I notice here on November 2nd, an examinapage 88 ~ tion. I take it you examined him then.
A. Yes, sir.
Q. And on Novmnber 14th. Now, you have got on December 5th complete physical examination and report, thirty-five
dollars. How much of that thirty-five dollars is for the report'f
A. Ten dollars of it.
Q. The same thing on February 11th. That would be ten
dollars off of that~
A. Yes.
Q. The same thing ~farch 21st. Would that be twenty-five
dollars or ten dollars off of the thi.rty-fivE: dollars?
A. Yes.
Q. You have not seen bhn professionally since 1Yiarch
21st, I take it. That is correct, is it 1
A. That is correct.
Q. This schedule arrangement. That is about coming to
court this n1orning, is it not~
A. Yes, sir.
Q. And that is an item of fifty dollars?
A. Yes, sir.
Q. So the actual bill for actual services and
page 89 ~ treatment amounts to $266.00¥
A. Yes.
Q. I arr1 taking ten dollars off of each thirty-five dollar
clut.rge and taking the fifty dollars off.
A.. That is correct.
Q. So that would make $266.00. The teeth, tonsils and diabetes, the accident had nothing to do with the teeth condition,
did it¥
A. No, the teeth only delay the healing.
Q. I mean- as far as the accident is concerned it didn't
affect his teetl1 or his tonsils or his diabetic condition.
A. No, but they will have to be corrected anyway.
Q. They would have to be corrected whether there was an
accident or not, ·wouldn't they?
A. That is true.
Q. So the three hundred dollars or four hundred dollars
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you speak of as necessary in the future is for correcting conditions that were present at the time -of the accident f
A. Ye.s, that is right.
Q. Doctor, as I understand, the only complaints
page 90 ~ at the time you saw him on October 16th were
headaches and this pain in the neck. That is correct, isn't it?
A. Yes, sir.
Q. And you think if he could get himself normally well from
these other things that he certainly ought to clear up now
even in three or four months f
A. I think he should.
Mr. Frost:

That is all.
RE-DIRECT EXAMINATION.

By Mr. Goad:
Q. Doctor Devine, in your opinion, will this neck condition
get well if these other thing·s are not taken care of Y
A. The recovery would certainly be delayed.
Q. Then your advice is to take care of these other things
right away?
A. Yes, sir.
Q. This three or four months you say he should get well in
is that based on the assumption that all these other conditions
of poor health are going to be taken care ofT
A. Yes, sir.
page 91 ~ Q. Suppose these other things are not taken care
of, what would you estimate about his length of dis/ ability then?
1\fr. Frost: If your Honor please, I object to that. I
don't think we would be responsible for other conditions
obtaining before the accident.
The Court: Where you aggravate a condition that is exist~g you are certainly responsible for it. I think the question
V whether he does these things or whether he doesn't is germane. Go ahead and ask the question.
1\:lr. Frost: I expect to the action of the Court..

By Mr. Goad:
Q. If he doesn't take eare of these things like bad teeth,
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tonsils, underweight and the diabetic condition, if he doesn't
take care of those things, in your opinion, how long would you
think it would be before his neck got well¥
A. I don't think I could answer that. I say you are going
to have to eventually correct these things before he is a
well and normal healthy boy. He wasn't a well and nor1nal
healthy boy before he was injured but I think now he is going
to have these things attended to.
page 92

~

By The Court:
Q. vVh.at sort of diabetic condition does he have?
A. Doctor Arnold found that. He left the hospital before
a urine ·specimen was recorded or obtained and I missed that.
Doctor Arnold has very kindly picked that up and if that is
diabetes or not will have to be determined by a blood study. In
fact, Doctor Arnold asked him to undergo a. blood test at the
time. I saw that from his report. I think that is undetermined but it is certainly an important point because if he
is diabetic that should be corrected.
Bv l\ir. Goad:
·Q. Did I understand you to say tha.t these things will have

to be taken care of before the neck gets welH Is that your
opinion?
A. Yes, sir.
Q. Is that what you base this esthnate of three hundred
dollars to four hundred dollars future medical expenses on?
A. Yes.
Q. And will he need some more treatments by you f
A. vVell, I have about stopped those. He hasn't
page 93 ~ had many treabnents in the last m:onth or so. I
don't feel that they will be of anv great deal of
..
benefit to him. any more.
~Ir.

Goad: That is all.

The witness stands aside.
!fr. Goad: It is understood, your Honor, that this bicycle
is introduced in evidence 1
The Court: Yes.
1\fr. Goad: We rest. ·
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page 94

~

EVIDENCE FOR THE DEFENSE.

1VILLIAM ALLEX GRANT,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.
By Mr. Frost:
Q. Talk loud so these people can hear you. What is your
name?
A. William Allex Grant.
Q. 1Vhere are you living?
A. At Tye River.
Q. You are the defendant in this case?
A. Yes, sir.
Q. This accident occurred on October 16, 1960. Will you
tell me where you were going that morning just prior to the
accident1
A. I was going to church.
Q. "\Vbich way were you traveling1
A. Toward the railroad tracks.
Q. You were g·oing from 29 in the direction of the town of
New Glasgow. Is tha.t right?
A. Yes, sir.
pag·e 95 ~ Q. You were going south from 29 to the town
of New Glasg·ow. Now, do you renwmber passing
1\rir. Vaughan before you got to this church, the old colored
church?
A. Yes, sir.
Q. 1Vhat were the circumstances 1
A. I thought he was going to stop and pull off the road.
Jle wa.s doing about fifteen miles an hour and was almost
off the road so I blew n1y horn and went around him.
Q. Is that a narrow road?
A. Yes, sir.
Q. How fast were you going 7
A. I was doing about thirty-five or forty.
Q. "\'Then you got to the curve up there. at the church I
believe you said you had already passed Mr. Vaughan and
I believe it has been said that was two-tenths of a. mile from
the mailbox where the accident happened. Did you look in
front of you Y
A. Yes, sir.
Q. Was E'.ny other traffic on the highway at the time?
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A. I didn't see any in front of me.
Q. As you approached the mailboxes or this driveway what
was your speedY What do you estimate your speed
page 96 ~ was at that time Y
A. I was doing about forty miles an hour.
Q. vVhere did you say you were g{)ingY
A. To church.
Q. " 7here is the church located Y Is it in the town of New
Glasg~owT

A. No, it is beyond New Glasgow, about two miles from the
accident.
Q. Just .tell the Court and jury what happened. What happened at that time?
A. vYell, after I passed 1\:fr. Vaughan I went around the
curve and I seen the. boy about a car length in front of the

ear.
Q. Where did he come from Y
A. Out of the driveway, came rig·ht out in front of me.
Q. How far did you think you were away from him f
A. About a car length.
Q. 'Vhat did you do Y
A. I started cutting my wheels before I hit my brakes
and then hit n1y brakes and the car got out of control and
went over in the ditch.
page 97 ~ Q. Do you know what part of your car hit his
bicycle?
A. Well, I don't think the front end hit it because when I
heard the lick, hev. rd the bicycle hit the car, I had done passed
him. It felt like the side of it hit him.
Q. You mean the driver's seat had passed him f
A. The front of the car.
Q. The front part of the car had passed him T
A. Yes, sir. I started sliding sideways and I went over in
the bank. I was going on down there and I hit him sideways
and started going over to the bank trying to get away from
him.
Q. How about the brakes on your carT
A. Well, I had pretty good brakes but they wasn't excellent.
1\fr. N ewrnan gave me a ticket the day before but it was for
a mufHer and Judge Shrader fined me fifteen dollars.
Q. For a muffler?
A. Yes, but it wasn't for brakes.
Q. Did anything ha.ppen to the brakes when this accident
happened?
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A. When I hit the bank the front cylinder
bursted and that is the reason there wasn't any
brakes at all.
Q. You have heard the evidence in this case. .Carrington
~lays says he was going down the highway on the right-hand
side and you ran into the rear of him. Is that correct T
A. No, sir.
Q. Can you say whether you are positive or not where
he came from f
A. Out of his driveway.
Q. He· eame out of the driveway 7
A. Yes, sir.
Q. \Vas he running fast~
A. \Veil, he shot right out in front of me, wasn't nothing
for me to do but cut that way. If I had kept on going straight
I would have killed him.

page 98

~

By The Court:
~Q. As he can1e out there fast directly across the road you
missed him with the front end. How did you hit him with the
side?
A. You see when I first saw him I started cutting· my car
that way and he was trying to get across the road and I was
trying to get over here.
page 99 ~ Q. You cut your car that way7
A. Yes, sir, and missed the back end of him with
the front of the car.
Q. How did you get hin1 with the side of the car~
A. He wasn't going down the road, he was going ac.ross
the road to go up the road.
Bv ~fr. Frost:
·Q. I hand you this photograph, Defendant's Exhibit F,
and ask you to tell m.c what this pic.ture· is.
A. ~{y ca.r.
Q. IIow· about Defendant's Exhil)it G, is that your car~
A. Yes, sir.
Q. I ,vin ask yon whether or not that is the condition of the
car immediately after the accident.
A. Yes, sir.
Q. Does that show the damage done in the accident Y
A. Yes, sir.

Mr. Frost: You can take the witness.
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CROSS EXAMINATION.
By Mr. Goad:
Q. I want to ask you the same question the
page 100 ~ Judge asked you. Your car was going down the
road this way and you say .this bicycle was coming
straight out across in front <>f you 1
A. That is rig·ht.
Q. Out of his driveway and was going right straight across
the road?
A. Trying to get across .the road.
Q. Going right towaTd the mailbox?
A. Yes, sir.
Q. Was he going to head right into those mailboxes 7
A. No, trying to cut across the road and go up the road.
Q. Toward the railroad tracks f
A. No, toward 29.
Q. You mean he was going to cut and go right into you
and have a headon collision with you and your carY
A. No, I didn't .say that. He was trying to get across
the road to get on the other side. I don't kno'v which way he
was going.
Q. He came stra.ig·ht out of the driveway and went straight
across the road and was going straight across the road when
you hit him?
page 101 ~ A. Yes, sir.
Q. How in the world could the side of your
car hit the bicy~le!
A. He 'vas still in the road when I hit him. It knocked him
off the road.
Q. If the front of your car didn't hit the bicycle-you are
positive of that Y
A. I am positive.
Q. You are positive that the front of your car didn't hit
him. Was your car going sideways clown tl1e road f
A. No, I was on my side of the road.
Q. Vvas your car going down the road side·ways or going
straight?
A. When I seen the boy I cut .the car sideways to keep
from hitting him. If I had hit him 'vith the front end it would
have killed him.
Q. Did your car ever turn so it was going sideways down
the road or was it going frontways?
A. It was going frontways until I seen him.
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Q. If the front didn't hit him you would have missed him
completely, wouldn't you f
A. I told you how it happened.
page 102 }- Q. It happened like this, didn't it: You didn't
have any brakes on your car the afternoon before,
did you?
A. He didn't look at the brakes, he looked at the muffler
and that is what he gave me a ticket for.
Q. Did you hear Trooper Newman testify this morning?
A. Yes, sir.
Q. He said the evening before he pumped your brakes and
the first time they went down to the floor and he had to pump
them three or four times to get them up and ,that he, Trooper
Newman, told you the afternoon before that you would either
have to get the brakes fixed or get the car off the road.
A. It was .the muffier, not the brakes.
By The Court:
Q. He didn't say anything to you about the brakes f
A. Not as I recall. He said something about the right
door glas,s was cracked, better get that fi.xed before somebody
got cut on it.
By Mr. Goad:
Q. The muffier was bad, the glass was broke and the brakes
were bad. vVhat was good about the car?
A. He didn't say anything about the brakes.
page 103 ~ Q. You hea.rd Trooper Newman say after the
accident he went to this car right after the accident and the brakes were in the same condition they were the
day before, the same identical condition they were the day before.
A. I didn't have any brakes a.t all when Mr. Newman got in
the car and tried them after the accident.
Q. Mr. Newman said he could pump them up right after
the accident and they would hold or the pedal would come up.
A. I tell you when it hit the bank the front wheel spindle
hnrsted a:;td all the fluid had gone out.
Q. Didn't Trooper Newman ask you after this aceiden t
''Did you get those brakes fixed? Did you do anything about
those brakes since yesterday?" Did he ask vou that?
A. Yes, sir.
·
0. Did vou .tell him "No"?
A. Thai. is right.
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Q. And that was the truth. You hadn't done anything
about the brakes.
A. I put fluid in them.
Bv The Court :
·Q. If he asked you that on the day of the accident he
must have asked you something about them the
page 104 ~ day before, didn't he 1
A. He didn't pump them 'himself. lie asked me
about thmn.
Q. So he did ask you about them the day before the accident?
.A. Yes, sir.
Bv }lr. Goad:
··Q. You just said he didn't say anything about them. Now,
what is the truth?
.l\.. I said he <lidn'.t pump them himself.
Q. You just said in one breath he did ask you about the
brnkes the day before and the next breath you say he did
not. Now, 'vhich is the truth 1 He checked the brakes the
day before and told you to get .the car off the road or else
get the brakes fixed, didn't he?
A. It was the muffler. That is what he give me the ticket
for, the· muffler.
Q. '\Ve ure not trying you for any ticket here today, we are
trying an entirely different case. Did he mention the brakes to
yon and did he exan1ine your brakes and test your brakes the
day before, that Saturday afternoon t
A. He might have asked n1e about them but he
page 105 ~ didn't test them.
Q. Did he tell you to fix the brakes or get the
car off the road f
A. No, sir.
Q. T-Ie didn't tell you that?
A. No, sir.
Q. But he did mention them the day of the accident and he
did ask you if you had gotten the brakes fixed?
A. That is right.
Q. And you told him "No." That is just what you said
a n1innte ago.
A. Yes, but he tried the brakes after I '11ad the wreck.
Q. Yon know where the colored church is up there at the
sharp curve about a tenth of a rnile lJefore you hit the bicycleT
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A. Yes, sir.
Q. ~Ir. Vaughan has 1uade a statement here that both
parties have ag-reed he would testify to if he was here and
Mr. Vaughan said he was driving his car on Route 610 going·
about thirty-five miles an hour and you came up behind him
going fast and blew for :the. road and that he
page 106 r pulled off and that you passed him in a hurry. Is
that correct 1
A. lie was doing about fifteen miles a.n hour like I told you
a while ago and he was almost off .the road. I thought he
was going to stop so I blew my horn to go around him.
Q. You blew hin1 off the road, didn't you?
A. No, I didn't ·blow hin1 off the road, just blew at him
when I went around him.
Q. 'Vhen you got to the sharp curve why did you go
around the outside or n1iddle, why didn't you stay on your
side1
1\h·. Frost: 1\fr. ·vaughan didn'.t say that.
The Court: He said if a.nybody was coming· in the other
direction it would have been too bad.
l\tlr. Goad : That is a fair assumption.
Tbe ·Court: The jury \viii have to draw its own conclusions.
:M·r. Gond : Am I not allowed to draw reasonable conelusions?
The Court: I don't think so. You can use the lang·uage
the other witness used.

pag-e 107

~

By j}[r. Goad:
Q. Did you go around that sharp curve over
on the left-hand side or in the middle of the road to anv
extent'
·
A. To n certain extent tlw road is narrow but I was on 1ny
side of the roa.rl enough.
Q. You did g·o across the center of the middle of that hard
surfaced road at that sharp curve, did you not f
A. A little bit. I guess anybody 'vould.
Q. It is a rig·h.t sharp curve, isn't it?
A. It is and yon can only go around that curve so fast.
Q. Why didn't you stay on your side of the center of the
road at that sharp curve?
A. Anybody can g·et over going around a. curve.
Q. And if you hadn't been going too fast you could have
sta~~ed on your side·?
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A. How can you go around a curve so

fast~

You have seen

it.
The Court:
can.

You just answer the questions the best you

By Mr. Goad:

Q. You say you went around slightly ovet• the
center of the road. Now, that is a sharp curve,
isn't it"?
A. Yes, sir.
Q. You can't zee around it, can you?
A. No, sir.
Q. You can't see what is conting around .that curve 1
A. You can to a certain extent.
Q. I wonder if you would stand up in front of the jury
and look a.t this 1nap. This is the map showing the scene of
the accident.

page 108

~

nlr. fi,rost: If your llonor please, in justice to this witness
Trooper N ewma.n testified that the skid 1narks were in the
center of the road and this drawing does not show them in the
center of the road.
l\Ir. Goad: He said be didn't nteasure it.
~Ir. Frost: He said they appear0d to be in the center
of the highway.

By :Nir. Goad:
Q. Trooper Newman has drawn the skid marks your car
made going straight down the road past this entrance to the
l\1ays driveway, past these 111ailboxes, and l1e doesn't show
any curve in those n1arks at all until you got
page 109 ~ past this driveway and .tben they curved over in a
direction this wav and went over the bank into the
lady's yard. You say when you got down here you cut sharply
to vour left hut vour 1narks don't show that. }[o"r do you
explain that? Your n1arks show you didn't cut a bit.
A. :Mv car went off of the road.
Q. You say th~s young n1a.n earrte straight out of the driveway and you say you l1it him some wa~r hut I can't figure out
how, with the side of tlw rar. If it had lutppened as you say
it did he would have landed up down here son1ewhere. T-fo·w
do von account fot· that?
..A... I didn't hit hitn down there.
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Q. If you hit him where you say you hit him you would
have knocked him down here somewhere, wouldn't you?
A. When I got right here I seen .the boy coming out in
front ·of me and I started cutting m.y car this way and the
side of the car hit him.
Q. Your car hi.t him and he went backwards 7
A. He didn't g-o backwards.
Q. That is the way you are showing it. Your car hit him
and he went back this way. You know that couldn't happen.
If you hit him you were going to cause hbn to
page 110 ~ go in some general direction your car was going,
isn't that correct?
A. He didn't go backwards.
Q. The fact of the matter is, Mr. Grant, you came around
this curve one-tenth of a mile away from these mailboxes and
this driveway, you saw the little boy down here riding his
hic.ycle along the roadA. No, sir.
Q. And you started pumping those brakes.
A. No, sir.
Q. And by the tin1e you got the brakes pu1nped up you
went into this skid and hit him and you were going so fast
he couldn't get out of the way. Isn't that correct?
A. No, sir, why should I tell a lie about it?
Q. You did put on your brakes, didn't you?
.lt. Of .course, I did.
Q. And you had to pump them, clidn 't you 1
A. No, I pumped .them twice.
Q. You pumped them twice. Now, we are getting close to
the truth, you pumped the brakes twice.
A. I pumped the1n twice.
Q. And after you got them pumped up then
page 111 ~ they started holding, didn't. they, and then 1nade
these n1arks ()11 the road¥
A. I didn't have to pump them but twice.
Q. After you got them pumped up then the brakes started
holding· and started making .these black marks on the road.
Is that correct?
.l\.. V\7 ell, of course.
Q. And how· fast were you g-oing rigl1t at tl1at point?
A. Between thirty-five and forty.
.
Q. I thought you said when you tPstified before yon were
going f()rty.
A. You said at that point.
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W illill!m Allex Groot.

Q. And if you were going forty miles an hour why is it
your car laid down one hundred twenty feet ·of skid marks
and the only thing that stopped it was the lady's yard over
there where you plowed up a furrow?
A. Because I didn't hit my brakes until I seen the boy.
Q. And you hit the yard after you had skidded for one
hundred nnd twenty feet. You hit the yard with such force
that it knocked the front wheels out from under your automobile and bent .the frame and caused it to be a total loss.
A. Do you think I did it on purpose?
page 112 ~ Q. I didn't say you did it on purpose.
A. I couldn't help it.
Q. If you had gotten your brakes fixed like Mr. Newman
told you the day before, he gave you a. chance, this accident
never would have happened, would it?
A. I couldn't say. I had brakes.
Q. 'Vhy were you in such a hurry? Weren't you going to
see your girlfriend¥
A. No, sir, I was going to church. ~fy girlfriend don't live
down .there.
Q. 'Vhich chur.ch were you going· to?
A. Wesleyan.
·
Q. That over the other side of New Glasgow smuewhere?
A. Yes, sir, that is right.

is

~Ir.

Goad: I believe that is all.
RE-DIRECT

EXA~IINATION.

By Mr. Frost:
Q. 'Villiam, talking about pumping twice, would you show
the Court and jury what you mean by pun1ping
page 113 ~ with your foot f
A. 'Veil, when I hit my brakes I pump them.
Hit tl1em once and then pump them again ordinarily.
Q. How quick was that operation? Is that a matter of
seconds?
A. Yes, sir, pumped it just like that (indicating).
Q. Talking about one hundred twenty feet skid marks, I
think ~fr. Newman testified, and you were here, that some
sixty feet of that, I believe, he said was over in the yard
or down the bank. How far did you go do"rn the bank? Did
you measure that?
A. No, sir.
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Q. Did your car go down the bank off the side of the road Y

A. Yes, sir.

lVIr. Goad: It was sixty feet after he hit the bicycle.
Mr. Frost: That is all.
The wi t.ness stands aside.
page 114

~

DR. G. B. ARNOLD,
having been first duly s"iorn, testifies as follows:
DIRECT EXAMINATION.

By Mr.

~-,rost:

Q. Doctor, will you give us your name and residence!
A. G. B. Arnold. I live in Lynchburg and practice in
Lynchburg.
Q. You prac.tice medicine in Lynchburg. Will you please
tell us your qualifications?
A. I took my academic work at Lynchburg College, then
went to the University of Virginia, did my hospital work at
Cincinnati HospitalQ. At the University of Virginia you were studying what?
A. Medicine. I graduated in medicine and from there I
'vent to Cincinnati General Hospital where I spent ,two years
and .then went to Johns Hopkins and following that I went
to Lynchburg State Colony where I practiced about sixteen
years and thirteen of .those years I was Superintendent, and
for the last sixteen or seventeen years I have been doing general practice in Lynchburg.
page 115 ~ Q. When you speak about the Colony are you
referring to wha.t used to be called the Lynchburg
State GolonyY
A. Yes, a.nd it is now called Lynchburg Training School
and H.ospital. It. is the institution over in Ma.dison Heights.
Q. I believe you made an examination of Carrington Mays
at my request, did you not 7
A. Yes, .sir, on March 21st.
Q. Would you mind telling me what was the result of your
examination?
A. Yes, sir, I will be glad to tell you. Do you want the
history I go.t!
Q. Yes, sir.
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Dr. G. B . .Arn.old.

A. The history I got was that on October 18, 1960 while riding a bicycle he was struck by an automobile.
Q. Actually tl1e accident happened on the 16th. Could that
be a t.ypogra phical mistake 1
A. I think this is .the 16th. Ife was brought to Lynchburg
General Hospital. He was received at the hospital at 11 :00
a.m. that morning.
Q. 'Vho gave you this history, Dr. Arn()ld?
A. Part of this was from the hospital records
page 116 ~ and the rest of it was from the n1o.ther of the
child. He left the following day at 6 :00 p.m. The
boy remen1bers the automobile hitting· him but then he became
unconscious and was unconscious f()r somewhere between onehalf an hour to one hour. This is what the mother of the
boy .told me.
Q. Is there anything significant in the fact that you remember the facts of the accident as to the question of unconsciousness?
A. Yes, sir, I think that is most important.
Q. Explain that to the Court and jury. Just what was
the significance of that?
A. Well, if you remember the accident that sl1ows .there is
no retrograde an1nesia.. Retrograde amnesia n1eans a period
of forgetfulness that you lose just prior to the accident and
generally if there be a concussion or brain injury there ·will
be a lost peri()d in there that you will never remember. People
have bad head injuries and most of them don't .remember
anything about it. This ooy did not have any retrograde
a1nnesia.
Q. \\That conclusion did you draw from that?
A. Well, I didn't know whether the boy was dazed or actually unconscious. All I had was what .they told
page 117 ~ me. I couldn't get very much out ·of the boy.
While in .the hospital he was under the care of
Doctor John W. Devine, ,Jr. Following his return home
Doctor Devine saw him three times up until Christmas and
since Christmas he has seen the boy only once. At :tl1e present
time he is not taking any medicine but his mother states he
has frequent headaches and complains n great deal with his
neck hurting him.
TlJC physical examination revealed a boy fourteen years
of ap:e who is small and underweight, weighs ninety-one
ponnds. I-T e is five feet one inch tall, uppem·s very pale. lie
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Dr. G. B. Arnold.
is tender over the cervical spine. His tonsils are enlarged
and has many bad teeth. The pupils react to light and accommodation. Vision both eyes twenty-forty auscultation and
percus.sionQ. What do you mean by .auscultation and percussion f
A. When you listen with your stethoscope that is ausculta.tion and when you palpate that is percussion. His heart
sounded regular and good and no murmurs were. heard. Abdomen, no .tenderness or masses. His reflexes were hypoactive over the entire body. The boy refused to have a blood
test. The urine showed specific gravity of ten plus twelve. The
albumen was one plus.
page 118 ~ Now, that was the history I go.t. This boy has
not been to school since the accident. At tha.t
time he was in the third grade. His mother stated he started
to school a.t seven years and never repeated a grade. I was
just putting down what I was told. It was my impression the
boy possibly had diabetes. I thought he was mentally defective.
By the C-ourt :
Q. To ·what extent?
A. Well, I would certainly classify him in the moron group.
Q·. The upper level f
A. I would say the upper. He had :these bad teeth and he
had these diseased .tonsils. He was underweight and he had
weak eyes.
By M.r. Frost:
Q. Doctor, could you find any justification from your
findings of the. complaints¥
A. Well, I didn't find any justification for the headaches
but it is possible he could have had them. If he does have
diabetes, and you have to assume he has from this urine examination, and he had pain over the :cervical spine
page 119 ~ and .that was subjective because objectively I
couldn't make ·out anything but he said he was
tender there when I pressed on him. He has bad teeth. He
had enough trouble to have a lot of· complaints, I thought.
Q. Doctor, could you find from your examination any injuries which you would say came from the accidentY
.A. No, I could not, conldn 't say positively.
Mr. Frost: You may examine.
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Emma Fogu.s.
CROSS· EXAMINATION.
By Mr. Goad:
Q. Doctor, you saw him only one tirrte altogether!
.A. Yes, sir.
Q. This one day?
.A. One examination.
Q. On :l\£arch 21st. Is that correct 1
.A. That is right.
Q. You know nothing whatsoever about this case. It happened on October 16th and you didn't see this boy until March
21st of this year.
.A. I onlv know what the mother told me.
• Q. And he was tender when you examined him
page 120 ~ in March, tender in the back of his neckY
.A. In the fifth to the seventh cervical vertebra.
Q. Turn around and point it out .to the jury.
A. (Indicating) From here down to there.
Q. Back in the neck Y
A. Yes, lower part of the neck.
Q. None of these poor conditions you told about would
have caused him to be tender at that point, would it Y
.A. No, sir, I wouldn't think so unless he was carrying infection and it settled there.
Q. But you saw no signs of that?
A. His teeth are infected and his .tonsils are infected.
Q. Nothing you could really trace Y
A. No, I couldn't put my finger on it.
Q. You heard Doctor Devine testify t
A. Yes, sir.
Q. Do you have any quarrel with anything he said 7
.A. No, I tbink he got through pretty well on it.
Mr. Goad: That is all.
The witness stands aside.
page 121

~

· MRS. EMMA FOGUS,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By Mr. Carter:
Q. Mrs. Fogus, where do you live?
A. New Glasgow.
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Q. In Amherst County?
A. In Amherst County.
Q. "\Vere you at home on October 16, 1960, the day of this
a.utmnobile accident down there~
A. Yes, sir.
Q. Now~ just tell .the Court and jury where you were and
how you happened to see this accident and what you actually
saw. Just tell what happened.
A. vVell, I was standing on the porch where I live upstairs.
It is a high porch and I had a very good view of it. I had
a g-ood view of it and the boy came across the road and turned
and ran down .the road about ten feet above the mailboxes and
the man that was in the car came down the road, he didn't
semn to be going very fast, no more than twenty-five or thirty
miles an hour anyway, and the boy was riding
pa.ge 122 ~ down the road and I didn't see the car hit him. I
don't know what part of the car hit hi1n but I sa:w
when the ear hit the boy the boy went up in the air and the
bicycle went over in the weeds with the boy. The boy went
up in the air and, of course, he fell off the bicycle and the
hicyele lauded in the weeds across the road and the boy
went up about ten feet in the air and fell on his head. I
thought tl1e bo~r was dead. I didn't go down where he was
because hi~ mother and brothers came out about the time he
got hurt and it wasn't neeessary because other people were
down there and this hoy that hit hin1 cut to the left. 'Vhen
thP car hit the hoy, I can't say what part of the car hit the
boy, but the car hit him a.nd when he cut to the left, the boy
had to cut to the left to keep from hitting hhn because the hoy
was about three feet in the road, 1~iding down the road this
way coming on the right-hand side of the road, and if l\fr.
Grant hadn't cut to the left he would have killed hin1. If he
had kept on straigl1t he ·would have killed hbn because the boy
was in his wav when he cut to the left and when he hit the
bicycle the hi~ycle went over in the weeds and that threw
the bov over in the weeds too.
·
Q. How did it happen you were on the porch?
page 123 ~ A. I was just on the porch looking for n1y niece
from Roanoke and just happened to walk out on
the porch, I had seen cars pass that morning, a station
wagon in front of Mr. Grant and an-other ca.r going down the
road and those cars had gone on down across the hridg-e and
I happened to look up at the curve on the hill w11ere 1\ir.
Grant came down and was a. red car and I thought it was
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Ernma Fogus.
my niece coming from Roanoke and didn't pay any attention
to the car at all. It just came on down the road and the
boy had been riding up and down the road every morning·
and had been riding for a good while that n1orning, at least
two hours anyhow, and when I saw this red car coming· down
the road I thought it was my niece. After I saw the car I saw
it wasn't the same color as her car and about that time the
accident happened.
Q. You say this boy had been riding up and down the road
for tw<> hour.s 1
A. A good while. I have two dogs and my dogs had gotten
frightened came in the house because of the siren. I don't
think the little boy ever saw the car. I don't think he ever
had any idea the car was coming· down the road.
The Court: Just don't speculate on what the little boy
thought.
page 124

~

By }l.r. Carter :
Q·. 'Vhe're did the boy come from?
A. He came out of the driveway, caine out of the driveway and made the turn to go down the road.
Q. And just as he turned to go down the road what happened1
A. The car was aln1ost down where he was then.
Q. In other words, he came out of his driveway and how far
had he g·otten before the car was on him?
A. What do you mean~
Q. How far had he gotten into the road ·y
A. He had gotten about two feet over in the road over on
his side of the road and he was about two feet over in the
main highway. Ife was in the way of the car.
Q. He had gotten over in front of the car?
A. Yes, sir. If the car hadn't. cut to the left it would have
klilled him.
Q. Before that you say he had been riding up and down the
road?
A. Yes, sir.
Q. Do you mean riding up and down the highway, the road
on which Mr. Grant was traveling?
page 125 ~ A. Yes, sir, he was riding up and clown the road,
playing in the road, I suppose. Tha.t is 'vhat he
was doing, riding up and down the road on his bicycle.
Q. He had been doing that two hours 1
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Emma FogttS.
A. Almost two hours, a good while.
Q. Mrs. Fogu.s, I show you a picture introduced in evidence.
Can you point out to the Court and jury where you were
located at the time you saw him Y
A. That (indicating) is where I was right there.
Q. This is the porch you are talking about Y
A. This is the porch right up here, that tall porch. Here is
where I was standing· in the middle of that porch up here and
here is where the wreck happened down here. Here are the
mailboxes. The boy was over in the road and ~Ir. Grant
was coming down and whatever part of .the car hit him it
threw hin1 over there and threw the bicycle over there too.
Q. And that is the house and that is the porch you were
looking from looking down the road?
A. Yes, sir.
The Court : 'Vha t nun1ber is that Y
Mr. Frost: We will introduce that as Defendpage 126 ~ ant'~ Exhibit II.
By l\Ir. Carter:
Q. :Nirs. Fogus, could you tell us how close the car driven by
}fr. Grant was to the bicycle ridden by this young Mays boy
w·hen it can1e out into the road Y
·
A. No, sir, I couldn't estimate that dista.nce. The car was
coming down the road and the boy had co1ne out on the
highway and wa.s turning riding down the road, was coming
on down the road on. the bicycle. He hadn't quite got to the
1nailboxes.
By the Court:
Q. '~.as the boy on his right-hand side of the road?
A. Yes, sir.
Q. He had made the turn?
A. Yes, sir.
Q. He was on his right side of the road f
A. Yes, sir, he was .the right side of the road and the car
was conring down on the right Slide of the road.
CROSS EXAMINATION.

Bv Mr. Goad:
·

page 127

~

Q. Do you know what happened to Mr. Grant's
shoe-s in the accident 1
A. He said he knocked both of his shoes off.
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Harry Wilket·sott.
Q. Did you see that Y
A. No, I didn't see .that.
Q. Who told you that?
A. I saw the car ·over in .the yard and thought the person
in the car was dead and I called and didn't nobody answer
and then Mr. Grant got out of the car and came up the bank.
Q. Did he have on his shoes?
A. I did not notice and I asked him if he was hurt and he
didn't make any answer. He seemed to be dazed himself.
Q. My question is did Mr. Grant make that statement to
you that his shoes came off Y
A. Yes, sir.
Q. He told you the accident knocked his shoes offY
A. Yes, sir.
Q. I have no dispute with the rest of your testimony. You
may stand aside.
The witness stands aside.
page 128

~

HARRY WILI{ERSON,
having been first duly sworn, testifie.s as follows:

DIRECT EXAMINATION.
By Mr. Garter:
Q. Mr. Wilkerson, what is your business?
A. I •run a body shop.
Q. Here in Amherst!
A. Yes, sir.
Q. Were you called to the scene of an accident that happened in New Glasgow on October 16, 1960, a Sunday T .
A. Yes, sir, I was.
Q. In what capacity did you go down thereY
A. I first went in the ambulance.
Q. You mean the Amherst Lifesaving· ambulance?
A. Yes. sir.
Q. That was called and you responded and went. in the
ambulancef
A. Yes, sir.
Q. Just tell us what you found when you reached the scene
of this accident.
A. I pulled up and asked someone where the
page 129 ~patient was· and this man came out of the house
with this boy in his arms and we put him on a
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Harry Wilkerson.
stretcher and I exanlined him to see if any bones were broken
and to see ·whether he was cut up or not and he wasn't. I
couldn't find any broken bone.s. He looked like he was very
scared and under shock. I loaded him in the ambulance and
carried him on to Lynchburg General.
Q. Mter you carried the patient t'O Lynchburg General Hospital tell us whether or not you returned to the scene of the
accident.
A. Yes, sir. I met Trooper Newman. When I got to the
hospital I asked the nurse over there to notify the State
Police and on my way back at Shrader's Field I met Mr. Newman and he asked me about it and whether he was going to
have to have a wrecker to move the car and I told him he
'vould. He told me to carry my wrecker on over there. I
went back to the scene of the accident in the wrecker.
Q. 1Vhat did you find when you got there with respect to the
car of 1\tfr. Grant's ¥ 'Vhere was it?
A. His car was sitting over the bank on the left-hand side
of the road, a bank about four feet high. It just barely missed
a stun1p and it was sitting almost in a straight down angle
and I asked the lady at the house there could I
page 130 ~ bring it out through her yard because I would
have to cut tl1e stump down to get it out the other
w·ay.
By the Court:
Q. Actually it did not hit the stump~
A. No, sir. It barely missed it.
By ~{r. Carter:
Q. Did you notice any skid marks on the road 1
A. Yes, sir. !.noticed marks sort of in a curving motion
going over the bank.
Q. That was on the left side of the highway going toward
the Southern Railway?
A. That is right.
Q. Now, I show you Defendant's Exhibit I-I and Defendant's Exhibit G and ask you to look at these two exhibits and
tell me what they are.
A. I think most of this damageQ. Is that the autom()bile that you towed away¥
A. That is the automobile.
Q. What damuge do you see on that automobile looking at
this picture 7
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Thomas Ross.
A. The right front fender.
Q. Is that the true condition of that automopage 131 ~ bile 'vhen you found it'
A. Yes, it is.
Q. Does it show the true condition of the injuries to that
car so far as you know~
A. Yes, sir.
Q. Did you bring that car to your shop after that?
A. I did.
Q. And you had an opportunity to examine it there Y
A. I did.
Q. I 'vill ask you to look at Exhibit G and tell us what that
is.
A. Damage to the left front fender and left bumper.
Q. Does that correctly show the damage as you found it Y
A. Yes, sir, it does.
Q. And you brought the car from the scene of the accident
to your shop?
A. I did.
~fr. Carter: You may take the witness.
Mr. Goad: I have no questions.

The witness stands aside.
page 132

~

THOMAS ROSS,
having been first duly sworn, testifies as follows:
DIRECT

EXA~iiNATION.

By Mr. Frost:
Q. Your name is Thomas Ross 1
A. That is right.
Q. Speak out loud. Where do you live?
A. New Glasgow.
Q. Did yon see the accident that happened on October 16th
between an automobile drive by William Allex Grant and a
bicycle ridden by Carrington Mays?
A. I did.
Q. Tell the Colllrt and jury just what you saw.
Q. Well, on that Sunday morning I was in a pear tree picking some pears and heard up at the c~n.rch the wheels cry
when it came around the curve. That attracted my attention.
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Thomas Ross.
This
ing.
Q.
A.

boy had been riding up and down the road all the mornThe car came down the road.
How fast 'vas the car coming· when you saw itY
Well, about forty miles an hour, I would say.
· Q. All right, go ahead.
page 133 ~ A. The boy came out from the driveway right
straight across the road.
Q. What happened?
A. vVell, when the boy came down the road and the other
boy came across he just hit the back wheel and the bicycle
was knocked across the gulley.
Q. How far away was the automobile when Carrington
Mays came out of the driveway Y
A. I wouldn't know exactly, I guess about ten or twelve
feet.
Q. About ten vr twelve feet awa.y when the bicycle came out
of the driveway Y
A. As well as I can tell. I thought both were going to meet
right together. I was looking right at the boy when he came
out and was looking at the car f.r01n up in the pear tree where
I could look down on them.
Q. Did the driver of the car turn to his right or left or keep
straightf
A. He leaned to the left.
Q. If he had kept straight wha.t would have happened Y
A. I think he would have ran over the boy because the
bicycle didn't n1ake any cut. It was coming right
page 134 ~ across the road. He didn't hit the boy on the
side of the road, he hit the boy just about the
middle of the road. He was all to the left. His left wheels
were just about on this gravel on the left side of the road
w·hen he hit the boy.
Q. You talk about the wheels, a:re you talking about the
automobile wheels Y
A. The automobile wheels. The bicycle was in the middle
of the road.

.

.

Bv the Court:
·Q. You mean Grant's wheels were off on the left side?
A. Off on the left or just about -off on the left.
Q. About where the mailboxes areY
A. Just a little bit ·below the mailboxes-just about opposite t.he mailboxes. The boy went across just below the mailboxes .
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Ross.

Q. Tha.t is toward the railroad Y
A. That is right.
Q. Did you hear the Trooper testify this morning? Everybody said the boy's body was eight feet south of the mailboxes
toward the highway. How did he get there Y
A. He 'vas knocked over in the field.
Q. The mailboxes appear to be right opposite
page 135 ~ the edge of the driveway that you say he came
out of.
A. No, sir the mailboxes are on the right-hand side and
the driveway comes out right almost parallel with the mailboxes and the boy come right out the driveway.
Q. If this fellow was going toward the railroad and hit him
he certainly wouldn't have knocked him back the other way.
A. He didn't knock him back anywhere, knocked him across.
He didn't knock the boy back anywhe.re, just knocked llbn
across.
Bv l\'f1r. Frost:
-Q. You spoke about the left ·wheels of the automobile being
in the gravel. vVha.t left wheel are you speaking of 7
. A.• 'Vasn 't but one automobile.
Q. What gravel are you talking about?
.A. The gravel on the side of the road.
Q. Which side of the road?
A. His left side.
Q. Where the driveway was?
A. Like Grant was going down the road and it was on the
left-hand side of Grant the way he was traveling.
Q. On the side where the driveway came in?
page 136 ~ .A. That is rig·ht, on the highway, not the driveway. It was just like the pictures show.
Q. Could you Ree what part of the car hit the bicyde?
A. No, ~ir. I figured tl1e front fender l1it him or the front
bumper hit him, that was what I thought.
lir. Frost: Take the witness.

CROSS

EXA~IINATION.

By l\ti r. G1oad:
·Q. You didn't see the side -of this car 11i t the bicycle did
you! You didn't see the right side of the car hit the bidycle .
.A. No, sir.

! •- ~ -
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Tlw1nas Ross.
Q. Where was this pear tree f
A. The tree 'vas right straight back to the right from
where the boy was hit, right straight back up the hill.
Q. Whose property is it on?
A. On mine.
Q. Ne·8Jr Mr.s. Fogus?
A. That is right, parallel to her house, the right-hand side
from where the car was.
Q. Was it on the side of Mrs. Fogus' house
page 137 ~ next to 29 or the side next to the railroad tracks 1
.A. That is Route 610, that is not 29.
Q. Was this across the highway from where the lVIays
family were living?
A. No, the opposite side of the highway.
Q. Was it acro.ss the highway front the Mays house~
A. That is right.
Q. If you look at Mrs. Fogus' house on which side of her
house was the pear tree 1
A. The pear tree was sitting· like here and Mrs. Fogus right
here and the driveway comes out straight out above Mrs.
Mays' house. Q. How far is the pear tree fr01n the highway? Can you
point out some object here 7
A. I guess about as far as from here to that tree out there,
something like that. I guess it was about a hundred yards.
Q. A hundred yards?
A. Yes, sir.
Q. The pear tree was a hundred yards from the highway?
A. That is right.
page 138 ~ Q. Wha.t were you doing up in the pear tree?
A. Picking pears.
Q. Were you paying· attention to picking pears or were you
watching everything that came down the road~
A. Didn't you hear n1e say I looked up when I heard the
'vheels of the car screech on the road at the church and looked
to see what it was?
Q. You knew there was a good chance something was ~oing
to happen when you heard those tires scream on the highwa.v?
A. Yos, sir, I knew somebody was con1ing do,vn there.
Q. You knew somebody was coming down there too fast,
didn't you? Is tha.t correct f
A. Well, forty miles is not. too fast for that road.
Q. Yon don't really know how fast he was going, do you?
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Thornas Ross.

A. No, sir, I don't.
Q. You weren't looking at the speedometer.
A. No, sir.
Q. Y-ou heard the noise from the tires and you knew there
was some danger. You heard all these witnesses testify,
didn't you?
page 139 ~ A. Yes, sir.
Q. You heard 1\tirs. Fog11s say she was upstairs
on the porch and .she said this boy was riding the bicycle do\\-"11
the right-hand side of the road going toward the railroad.
Mr. Frost : She didn't say that.
The Court: I asked her about that.
lVIr. Frost: She said he can1e out from the driveway.
The Court: She said he had made the turn and was riding
down the right side of the road. I asked her twice.
The vVitness: I didn't see it that way. The way I seen it
the boy came right out into the road and the ca:r veered this
way and hit the back wheel.
By Mr. Goad:
Q. Did you actually see the car hit the bicycle?
A. Yes, sir, I saw it when it hit.
Q. Did you see the boy and the bicycle go up in the air?
A. Yes, sir.
Q. Did you see where they landed
page 140 ~ A. Yes, sir.
Q. W11ich side of the mailboxes did they land
on, on tl1e side going out to highway 29 or the side going out
to the railroad tracks J?
A. The 1nailbox like sitting here and the boy landed back
out there in the field. The road is over here and the mailboxes are over here.
Q. Did the boy go oV('T top of the mailboxes?
A. No, sir.
Q. "T'bat side of the mailboxes was he hit on, the side nearN;t 29 or the sidp nearest the railroad?
A. It is 610, not 29.
0
/

Bv the Court :
·Q. "\Vas l1e on the side of the mailbox toward 291
A. As well as I can remember he was below the mailbox,
between 29 and the mailbox.
Q. That is towa.rd 291
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Thomas Ross.
A. That is toward 29.
Q. If you pass the mailboxes he would be toward 29 Y
A. I think that is correct.
By }Ir. Goad:

Q. Do you remember all that happened Y Isn't
You don't
remetnber which side of the mailboxes he was on.
A. Well, you wouldn't remember it either if you hadn't paid
too much attention to it.
Q. I am not testifying. You are here offering yourself as
a witness. Stand up here, please, sir. Let me see if I can
refresh your me1nory a little bit. Here is the highway running from 29 going over to the railroad t!rack. Here are the
tnailboxes right here. Here is the driveway coming out from
the }lays house. Your pear tree is one hundred yards up this
hill about where my pencil is. Is that right!
A. Kind of back of here.
Q. My pencil would be about w·here the pear tree was Y
A. Yes, sir.
Q. You hea:rd the tires cry up here. You say the car came
on down the roa.d and this car swerved to the left and was
over here on the left-hand side on the gravel right where this
driveway came into the road. Is that correct Y
A. Not exactly in the driveway. It was on the gravel on the
side of the road. One side of the wheels hit the
page 142 r gravel.
Q. '\Vhen it hit the gravel was that before you
g-et to the driveway or after you got past the driveway?
A. After he passed the driveway.
Q. And that is the time you say this car hit this boyf
A. Yes, sir. The boy came right out of the driveway and
t11at is when the car hit him.
Q. You say when this ca:r hit this boy the car's left wheels
'vere in the gravel and you say that was past the driveway
so that would be somewhere in here. That is where the boy
was hitY
A. Rig·ht in the middle of the road.
Q. R-ight in the middle of the road on the railroad side of
tl1e clrivew&y. Is that right?
A. That is right.
Q. If he was hit back here how did the bicycle and his body
get way back up here thirty or forty feet back up the road?
page 141

r this thing .sort of foggy in your head?
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Thonws Ross.
A. The mailbox is right there and the driveway right there
and the child was hit right there.
Q. That is what I want to know.
A. That is what I am telling you.
page 143 ~ Q. The evidence is the bicycle was eig·ht feet
back from the mailboxes and the body was here.
You didn't even see it, did you Y

Mr. Frost: He didn't say it was twenty or thirty feet
down the hig·hway.
The Witness : I didn't measure anything.
By Mr. Goad:
Q. One thing you know is that this boy was hit by this car
in the middle of the road on the railroad side of the driveway.
A. On the left side of the mailboxes.
Q. On the left side. The boy ·was on the rig-ht side f
A. The boy was crossing and the car hit him.
Q. You told us another thing a few minutes ago. You said
that this boy came out in the :road and that this ca.r wasn't
more than ten or twelve feet away from hhn when the boy
went out in front of him. Is that correct?
A. Did I tell you that Y
Q. Isn't that what you said? "\Vhen this boy came out in
the road in front of the car the car wasn't more than ten or
twelve feet away. That is what I re~nember you said.
A. Yes, sir.
page 144 ~ Q·. And that happened way down here.
~{r. Frost: He didn't say it happened down there.
Mr. Goad: He said that is whe·re be hit him right beyond
the driveway. He can stand aside.

By

~{r.

Frost:

Q. I forgot to ask you one thing. Do you know where the

Mays boy was living at that time?
A. Yes, sir.
Q. Do you know where the upstairs front porch is on the
Mays house?
A. Yes, sir.
Q. Do you know whether you could see any distance up the
highway in the direction toward Route 29 from the porch?
A. The low porch or the high porch?
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Doctor John W. Devine, Jr..
Q. The lower porch.
A. Not too many feet.
Q. You spoke about one hundred yards.

Is that an estimate? Did you measure how far the pear tree was from the
road?
A. No, sir, just estimated it. It was about three hundred
feet.
page 145 ~ Q. And you testified that it was the distance
from here to that pine tree over there!
A. No, that other tree over yonder.
The witness stands aside.
1\{r. Frost : We Test.
Mr. Goad: I would like to recall Doctor Devine.
The Court: vVhat are you calling him back for?
Mr. Goad: Doctor Arnold s·tated that Doctor Devine had
seen the boy only once since Christmas and I want to show
he has seen him several times.
The Court: He was basing that on the history.
DOCTOR .JOHN vV. DEVINE, JR.,
recalled, testifies as follows :
DIRECT EXAMINATION. .
By Mr. Goad:
Q. Doctor Devine, 'vill you look at your bill, please, and
see ho'v many times you saw this patient since
page 146 ~ ·Christmas?
A. I saw him December 5th, January 3rd, February 11th and ~farch 21st.
Q. Three times since Christmas Y
A. Yes, sir.
The Court: Wasn't that 'vhat Doc.t{)r Arnold said f
1\fr. Goad: He said once since Christmas.
Mr. Carter: Doctor Arnold said he didn't see him but
once.
By Mr. Goad:
Q. Doctor Devine, Doctor Arnold has testified that he could
find no subjective evidence of this boy's injury. He has been
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Doctor John W. De·vine, Jr.
in your office eighteen times and in addition to that you saw
him in the hospital. In your ·opinion, was this young· man
malingering or putting on in any way 1
A. No, but I think what Doctor Arnold testified was he
found no objective findings.
The Court: That is right, but I don't think that has anything to do with it.
The Witness : I think this boy has been sincere and I don't
think he has been maling·ering in any way.
page 147 ~ ~1r. Frost: No questions.
The witness stands aside.
1\fr. G;oad: We rest.
(~Jnd

of all testin1ony.)

INSTRUCTIONS AND OBJECTIONS AND
EXCEPTIONS THERETO:
The Court : I an1 going to give instructions 1 through 10
with the exception of an amendment to Instruction 10 striking
out any conside1ra.tion of earning power.
I am going· to give defense instructions A, B, C as amended,
D, E, F, G, G-1, Hand I.
~fr. Frost: The defendant, by counsel objects
and excepts to the action of the court in giving
Instruction 5 for the plaintiff on the ground that this instruction is a last clear chance instruction; that it is improperly
phrased; that there is no evidence on which this instruction
could be based and it permits the jury to speculate.
The defendant, by counsel, objects and excepts to the
action of the court in giving Instruction No. 7 for the plaintiff on the gTound that tbis instruction does not set forth
the law applicable to a person fourteen years of age or· over
and on the further grounds that it is confusing· to the jury and
is in conflict with the other instructions offered and given
for both the plaintiff and the defendant as the case was tried
on the primary negligence and contributory negligence with
no qualifications.
Mr. Goad: I have no objection to any of tl1e instructions.

page 148

~

80
page 149

Supreme Oourt of Appeals of Virginia
~

Plaintiff's Instruction No.1 (Granted):

''The Court instructs the jury that at the time and place
of the collision involved herein it was the duty of the defendant to exercise ordinary care:
1. To keep his vehicle under proper control;
2. To keep a proper lookout;
3. To operate his vehicle at a reasonable speed under all
the circumstances having due regard to the width, surface
and other conditions on the highway then and there existing.
And if the jury believe from the evidence that the defendant
failed to exercise ordinary care in the performanc of any
one or more of the foregoing duties, then he was guilty of
negligence; and if you further believe from the evidence
that any such negligence was the sole proximate cause of the
collision, then you shall find yonr verdict in favor of the
plaintiff, Carrington Edward 1\fays. ''
page 150 } Plaintiff's Instruction No. 2 (Granted) :
·
"The Court instructs the jury that the law
requires that every motor vehicle, when operated upon a
highway, shall be equipped with brakes adequate to control
the movements of and to stop and hold such vehicle, and
such brakes shall be maintained in good working order; and
if the jury believe ftrom the evidence that the defendant,
Grant, was driving his vehicle on the highway with inadequate
or improperly adjusted brakes, at the time his vehicle struck
the infant plaintiff's bicycle, then the defendant, Grant, was
guilty of negligence; and if the jury further believes from the
evidence that any such negligence was the sole proximate
cause of the collision, then they shall find their verdict in
favor of the infant plaintiff, Mays.''
Plaintiff's Instruction No. 3 (Granted):
''The Court instructs the jury that where the defendant is
. required by law to keep a proper lookout for the plaintiff, or
the vehicle which the plaintiff was riding, the test is not
whether he actually saw the plaintiff or the vehicle
page 151 } 'vhich he was riding in time to have saved him
from injury, but whether he could have seen him
or said vehicle in time to have avoided the injury by exercising ordinary care and failed to do so.''

.'· .. ~ ,:: .. r'":, •.,:...~_
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Plaintiff's Instruction N-o. 4 (Granted):
''The Court instructs the jury that where the defendant
relies on contributory negligence of the plaintiff as a defense,
the burden is upon the defendant to prove by a preponderance
of the evidence that the plaintiff was guilty of such negligence
and that any such negligence was an efficient contributing
cause of the collision, and unless the defendant thus proves
the existence of such negligence or unless any such negligence
appears from the plaintiff's own evidence or can fairly be
inferred from all fhe circumstances of the case, then you
cannot find the plaintiff guilty of contributory negligence.
''And if the jury are uncertain as to whether the plaintiff
is guilty of contributory negligence, or if you believe that it
is just as probable that the plaintiff was not
page 152 ~ guilty of any such negligence as it is that he was,
then "you cannot find the plaintiff guilty of contributory negligence.''
Plaintiff's Instruction No. 5 (Granted) :
''The Court instructs the jury that even though they may
believe from the evidence that the plaintiff, 1.tiays, was guilty
of contributory negligence, yet if they further believe from
the evidence that the defendant, Grant, discovered the plaintiff's danger, or by the exercise of ordinary care should
have discovered the plaintiff's danger in time to have avoided
the collision, then it was the defendant's duty to so avoid
the collision; and if the jury believe from the evidence that
the said defendant failed to exercise this duty, then he is
liable and your verdict should be for the plaintiff, Mays.
page 153

~

Plaintiff's Instruction No. 6 (Granted) :

"The ·Court instructs the jury that ordinary care is the
exercise of that ~are which a reasonably prudent person would
have exercised under the same or similar cireum-stanes.''
Plaintiff's Instruction No. 7 (Granted):
''The Court instructs the jury that the law does not require
that a child shall exercise the same degree of care and caution as a person of mature years, but only such care and
caution· as a person of 'his age, discretion and intelligence
woilld naturally and ordinarily use ; and if the infant plaintiff
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exercised such care and caution as might have been reasonably expe.cted from a. child ·of his age·, discretion and intelligence under the circumstances of this ~'lse, and he was injured
in consequence of the negligence of the defendant, then the
defendant is liable, although the infant plaintiff may have
contributed to the injury.''
page 154

~

Plaintiff's Instruction No. 8 (Granted):

"The Court instruets the jury that the infant plaintiff had
the same 'right as others in cars or on foot to use the public
highway.''
Plaintiff's Instruction No. 9 (G,ranted):
''The C<>urt instructs the jury that one who is liable for
negligently inflicting personal injury on another is responsible
for all the ill effects which, .considering the condition of health
in which the plaintiff was when he received the injury, naturally and necessarily follow such injury. A defendant's
liability is in no way lessened or affected by reason of the
fact that the injuries would not have resulted had the plaintiff
been in good health or that they were aggravated and rendered
more difficult to cure by reason of the fact that he was not
in good health. In other words, where the presence of disease
or existing physical conditions aggravate and prolong the
injury re~eived in the accident and correspondingly increase
the dmnages, such increased or added damag·es n1ay be recovered.''
~

Plaintiff's Instruction No. 10 (Granted) :
''The Court instructs you that should you find
for the plaintiff, Carrington Edward ]\.fays, it is your duty
to determine the amount of damages to be awarded him, and
in determining· the same you should fix the amount. at such
sun1 as fron1 a preponderance of the evidence to you seems
a fair and just con1pensation for the injuries and resulting
damages £nstained by him as the proximate result of the
collision, but not to exceed the amount sued for, $50,000.00;
and in arriving at the amount of damages, you may take into
consideration any <>f the following items or elements of damage that the preponderance of the evidence shows was suffered
bv Carrington Edward Mays, as the proximate result of the
collision sued for :
page 155

(a) Any bodily injury or disability, the character and
duration thereof;
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(b) Any physical pain, suffering and mental anguish he
has already been caused to suffer and endure or that he will
likely and probably, with reasonable certainty, hereafter
be caused t.o suffe:r;
(c) Any expense for medical treatment that he has incurred
or will likely and probably, with reasonable cerpage 156 ~ tainty, hereafter incur in a proper effort to be
cured of his injuries, or to alleviate the effects
thereof;
(d) Any inconvenience and discomfort that he has already
sustained or will likely and probably, with reasonable certainty, hereafter sustain."
Defendant's Instruction A (Granted):
''The Court instructs the jury that the mere fact that an
accident occurred between an automobile driven by the defendant, William Allex Grant, and a bicycle operated by the
plaintiff' Carrington Edward Mays, and that Mays was injured in the accident places no responsibility on the defendant,
Grant, and -raises no presumption of negligence on his part.
''For the plaintiff to recover against the defendant, he
must, himself, be free of negligence which contributed as a
proximate cause of the accident and he 1nust prove by a preponderance of the evidenee neg·ligence on the part of the
defendant and that such neg·ligence was a proxipage 157 ~ mate cause of the accident.
''If the said plaintiff fails to prove that the
defendant was g·uilty of negligence, or even though he prove
it, yet if it further appears that he, himself, was guilty of
negligence which was a proxin1a.te cause of the injuries and
damages complained of, then you nu1st find a verdict for the
defendant.''
Defendant's Instruction B (Granted):
''The .Court instructs the jury that reasonable care is such
care as an ordinarily prudent person would have exercised
in a. like situation.''
Defendant's Instruction C (Granted) :
''The Court instructs .the jury that at the time and place
that this collision occurred, it was the duty of the plaintiff,
.Carrington Edward Mays, to use reasonable care to perform each and all of the following duties:

.:

.•. 1
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(1) To operate his bicycle in a careful and
prudent manner so as to keep the same under pro-

per control;
(2) To keep a reasonable and proper lookout for other
vehicles using the· highway so as to avoid colliding with the
same;
.
(3) When entering a public highway from a private road,
driveway or alley to stop immediately before entering such
highway and upon entering· such highway to yield the right
of way to all vehicles approaching on such public highway.
"The Court further instructs the jury that if you believe
fron1 a preponderance of the evidence that the plaintiff, Carrington Edward Mays, failed to perform any one or more of
his aforesaid duties and that such failure was a proximate
contributing cause of the aecident in question, then you must
find for the defendant, \Villiam All ex Grant.''
page 159

~

Defendant's Instruction D (Granted) :
''The Court instructs the jury that the maxinlum speed limit at the tin1e and place of this accident was 55
miles per hour.''
Defendant's Instruction E (Granted) :
''The Court instructs the jury t.hat if you believe fron1 a
preponderance of the evidence that William Allex Grant, the
defendant, without fault on his part, was confronted with a
sudden emergency, and further that he acted as a person of
ordinary prudence would have acted under the same circumstances, then he 'vas not guilty of any negligence even though
his choice of action was not the wisest course and actually
caused the accident and injury to the plaintiff, and you must
find a verdict for the defendant, \Villian1 All ex Grant.''
page 160

~

Defendant's Instruction F (Granted):
''The Court instructs the jury that if yot1 believe from a ·preponderance of the evidence that William
Allex Grant was guilty of negligence, yet if you further believe from the evidence tht:tt Carrington Edward Mays was
also guilty {)f negligence and that the negligence of both
Grant and Mays proximately contributed to the accident in
question, then you must find a verdict for the defendant, William Allex G,rant, and this is true even though you may b.~lieve
that the degree of negligence of Grant was greater th®:·tb.at
of ~lays.''
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Defendant's Instruction G (Granted) :
''The Court instructs the jury that if you believe from a
preponderance of the evidence that it is just as probable that
some of the injuries complained of are the .result of c.auses
not connected with the accident as they are a result of the
accident in question, then the said plaintiff has failed to carry
the burden of proof in regard to sueh injuries, and you must
not consider these in your deliberations.''
page 161

~

Defendant's Instruction G-1 (Granted):
''The Court instructs the jury that it was the
duty of the plaintiff to exercise reasonable care and diligence
to minimize the consequences. of the personal injuries he
claims to have received in the accident in question, and it.
:was his duty t3 exercise reasonable diligence in securing
medical or surgical aid to take all reasonable care of the
injury and to n1ake use of reasonable Ineans to prevent aU
aggravation ·Of it, and the Court instructs the jury that if
you believe fron1 the evidence that the plaintiff failed to
cmuply with any of the aforesaid duties, then he cannot
recover for so mueh of his dnn1age as results frmn sueh
failure.''
DefPndant 's Instnwtion I-I (Granted):
''The Court instructs the jury that you nn1st consider this
case solely upon the evidence before you and the la"r laid
down in the instruc·tions of the Court. A verdict cannot be
based in whole ot· in part upon conjecture, sur1nise or
syn1pathy, but nu1st he based solely upon the
page 162 ~ evidenre in the case and tlw instructions of the
Court.''
Defendant'~

Instnwtion I (Granted):

"If~ after hearing all the evidence, you are uncertain as
to whether William Allex Grant was guilty of negligence, and
it appears equally as probable that he was not guilty of
neglig·enc.(\ as that he was, then you nnu;;t find for the defendant, vVillium AHex Grant.''

page'

1~3 ~

Note: The jury having returned its verdict
for the plaintiff in the a1nount of $8,000.00 the
following motion was made :
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1\fr. Frost: The defendant, by counsel, moves the court to
set aside the verdict of the jury on the following grounds:
(1) ~-,or admitting evidence over objection of the defendant;
(2) For failure to admit evidence presented by the de-

fendant;
(3) For giving instructions for the plaintiff over the objee.tion of the defendant; and
(4) because the verdict is contrary to the law and the evidence and is excessive.
The Court: Gentlemen, I don't think there is too n1uch
n1erit in the motion. I will thin}{ over it overnight.
}ifr. Frost: I would like to have the evidence
page 164 ~ written out. The instruction with rega.rd to the
care to be exercised by a child is in conflict with
all of the instructions given by the court. All of the other
instructior1s given for both the plaintiff and the defendant
deal only with the theories of the primary and contributory
negligence without any qualifications.
The Court: You can look into it. You are going to write
it up anyhow. I think the law is pretty clear on that point.
1\fr. Goad: I have two or three cases right on the point.
The Court : There was some evidence that ma)rbe this boy
was guilty of contributory negligence but the great weight of
the evidence was ~to the contrary. Of course, his brother would
be prejudiced, you might say, a.nd the boy himself, of course,
is interested. The mother I thought testified very fairly.
She didn '~ try to pour it on or assm11e knowledge she couldn't
have had. I was very much impressed by that.
page 165 ~ Then this other lady supported well the theory of
the plaintiff. Now, tl1e defendant himself, and
R.oss, I thoug·ht rnade very poo1· witnesses. They certainly
weren't. convincing. The defendant first denied these things,
then admitted them; Ross first was very positive abo.ut what
he saw anil then he 1Yasn 't sure of what he saw.· I tliink··:.the
jury must have found without question that there was n.o .contributory n. egligenc.e 011 this boy's part-well, they ~1. &9 to,
their verdict settled that.
~ '1.
I agree ·with you if there-is any error it is because ·or-this
instruction but I think there the law is wiih the plain tit(. __ I
haven't read any eases on it recently but I know sometime: iii
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the not too far past we have had that question up sOinewhere, not in this court probably. I will be glad to look at
your cases and hear you all if you wish. I will take the
motion under a.dvisen1ent for the present.

•
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A Copy-Teste:
H. G. TUR.NER, Clerk.
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