IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 6427

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Monday the 6th day of J nne, 1966.
MILDRED WILBORNE FULCHER,

Plaintiff in error,

against
BEULAH F. "\VHITLOW,

Defendant in error.

From the Circuit Court of Halifax County
Gus E. Mitchell, Jr., Judge

Upon the petition of Mildred Wilborne Fulcher a writ of
error is awarded her to a judgment rendered by the Circuit
Court of Halifax County on the 11th day of February, 1966,
in a certain motion for judgment then therein depending,
wherein Beulah F. Whitlow was plaintiff and the petitioner
was defendant; upon the petitioner, or some one for ber,
entering into bond with sufficient security before the clerk of
the said circuit court in the penalty of five hundred dollars,
with condition as the law directs.
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INSTRUCTION A

THE COURT INSTRUCTS THE JURY, that at the time
and place of the collision involved herein, it was the duty of
the plaintiff to exercise ordinary care:
1. To keep her vehicle under proper control;
2. To keep a proper lookout;
3. To operate her vehicle at a reasonable speed under all
the circumstances, having due regard to the width, surface,
and other conditions on the highway then and there existing.
4. To operate her motor vehicle on the right side of the
highway.
And if the jury believe from the evidence that the plaintiff
failed to exercise ordinary care in the performance of any one
or more of the foregoing duties, then she was guilty of negligence; and if the jury further believe from the evidence that
any such negligence was either the sole proximate cause or
that it efficiently contributed to cause the collision, then you
shall find your verdict in favor of the defendant.
Granted.

G. E. M., JR.
page 16

r

INSTRUCTION B

THE COURT INSTRUCTS THE .JURY, that the plaintiff
cannot recover against the defendant in this case unless the
defendant committed some act of negligence which contributed to the accident and resulting injuries to the plaintiff.
Negligence is never presumed, and the plaintiff is required to
prove the negligence alleged against the defendant by a preponderance of the evidence. The jury are instructed that if
they believe from the evidence that the defendant was not
negligent at the time of the accident or that if negligent such
negligence did not contribute to cause the..,accident, the jury
must find their verdict in favor of the defendant.
Granted.

G. E. M., JR.
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INSTRUCTION C

THE COURT INSTRUCTS THE JURY, that ''Negligence" is the failure to do what a reasonable and prudent
person would ordinarily have done under the circumstances
of the situation, or doing what such a person would not have
done under the existing circumstances.
Granted.

G. E. M., JR.
page 18 ~

INSTRUCTION D

THE COURT INSTRUCTS THE JURY, that the burden
is upo~1 the plaintiff not only to prove by a preponderance of
the evidence that the defendant was negligent, but also to
prove by a preponderance of the evidence that any such negligence was a proximate cause of the occurrence complained
of; that is, that the occurrence was a natural and probable
consequence of any such negligence. A person is not charged
with foreseeing that which could not reasonably be expected
to happen, nor for casualties which, though possible, were
wholly improbable. Therefore, even though you may believe
from a preponderance of the evidence that the defendant was
negligent, yet unless you further believe from a preponderance of the evidence that any such negligence was a proximate cause of the occurrence, you must find your verdict in
favor of the defendant.
Granted.

G. E. M., JR.
page 19 ~

INSTRUCTION F

THE COURT INSTRUCTS THE JURY, that it is the
duty of the operator of a motor vehicle to exercise ordinary
care under the existing circumstances to apply her brakes
whenever necessary to slow down or stop in order to avoid a
collision.
And if the jury believe from the evidence that the plaintiff
failed to exercise ordinary care in the performance of the
foregoing duty, then she was negligent; and if they further
believe from such evidence that any such negligence was the
sole proximate cause of the collision or that it proximately
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contributed to cause the collision, then the jury shall find
their verdict in favor of the defendant.
Granted.

G. E. M., JR.
page 20

~

INSTRUCTION G

THE COURT INSTRUCTS THE JURY, that if they believe from the evidence that the defendant was negligent and
that such negligence was a proximate cause of the collision,
and if they further believe from the evidence that the plaintiff
was also negligent and that such negligence proximately contributed to cause the collision; then the jury's verdict shall
be in favor of the defendant.
The law does not undertake to apportion or balance the
negligence of the parties where both are at fault in order to
ascertain which one is most a,t fault, but the plaintiff is barred
from recovery if she was· 'guilty of any negligence which
proximately contributed to cause the collision.
Granted.

G. E. M., JR.
page 21 ~

INSTRUCTION H

THE COURT INSTRUCTS THE JURY, that they are the
sole judges of the weight of the evidence and of the credibility
of the witnesses, and the jury has the right to discard or accept the testimony or any part thereof of any witness which
the jury regards proper to discard or accept, when considered in connection with the whole evidence in the case, but the
jury has no right arbitrarily to disregard the credible testimony of a witness. And in ascertaining the preponderance of
the evidence and the credibility of witnesses, the jury may
take into consideration the demeanor of the witness on the
witness stand; his apparent candor or fairness; his bias, if
any; his intelligence; his interest, or lack of it, in the. outcome
of the case; his opportunity, or lack of it, for knowing the
truth and for having observed the facts to which he testifies;
any prior inconsistent statements by the witness if prov!')n by
the evidence; and from all these and taking into consideration
all the facts and circumstances of the case, the jury are to
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determine the credibility of the witnesses and the preponderance of the evidence.
Granted.
G. E. M., JR.
page 22

~

INSTRUCTION I

THE COURT INSTRUCTS THE JURY, that a verdict
must not be based in whole or in part upon surmise, conjecture or sympathy for either of the parties, but must be
based solely upon the evidence and the instructions of the
Court.
Granted.
G. E. M., JR.
page 23

~

INSTRUCTION ;NO. J

THE COURT INSTRUCTS THE JURY that if they believe from the evidence that the left wheels of the car operated by the plaintiff did not go over the center line of the
highway, or if you are uncertain as to whether they went over
the center line, nevertheless if you believe from the evidence
that said wheels went so close to the center line that the truck
operated by the defendant at an equal distance from the
eenter line traveling in the opposite direction could not pass
in safety, and that the plaintiff saw or in the exercise of ordinary care should have seen the defendant's truck approaching, then the plaintiff was negligent.
And if the jury further believe from the evidence that any
such negligence was the sole proximate cause of the collision
or that it proximately contributed to cause it, then the jury
shall find your verdict in favor of the defendant.
Refused.
G. E. M., JR.
page 24

~

INSTRUCTION NO. L

THE COURT INSTRUCTS THE JURY that in order to
rely upon the defense of sudden emergency, the party relying
on such defense must herself have been free from negligence

Supreme Court of Appeals of Virginia

6

in bringing about such emergency; therefore if the jury believe from the evidence that the plaintiff was confronted by
a sudden emergency but that she was guilty of negligence
which brought about the emergency, then the plaintiff cannot
rely upon any such sudden emergency as a defense.
Granted.

G. E. M., JR.
page 25

~

INSTRUCTION NO. M

The Court instructs the jury that if they are uncertain as
to whether the defendant was guilty of negligence or if they
believe that it is just as probable that the defendant was not
guilty of any such negligence as it is that she was, then the
jury cannot find the defendant guilty of negligence.
Granted.
G. E. M., JR.
page 26

~

INSTRUCTION K

THE COURT INSTRUCTS THE JURY, that damages
are not presumed nor may they be based upon speculation,
but must be proven; and the burden is upon the plaintiff to
prove by a preponderance of the evidence or with reasonable
certainty any item or element of damage claimed and that
it is properly attributable to the accident; and unless such
item or element of damage is thus proven by a preponderance·
of the evidence or with reasonable certainty, then the plaintiff cannot recover for such item or element.
Granted.

G. E. M., JR.
page 27A

~

INSTRUCTION E

THE COURT INSTRUCTS THE JURY, that every motor
vehicle when operated upon a highway shall be equipped with
brakes adequate to control the movement of and to stop and
bold such vehicle, and such brakes shall be maintained in good
working order. And if the jury believe from the evidence
that the plaintiff violated the foregoing duty, then she was
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negligent; and if they further believe from the evidence that
any such negligence was the sole proximate cause of the collision or that it proximately contributed to cause it, then the
jury shall find their verdict in favor of the defendant.
Refused.
G. E. M., JR.

page 27B

~

INSTRUCTION L-1

THE COURT INSTRUCTS THE JURY, that where the
plaintiff calls the defendant as an adverse witness, while said
plaintiff is not bound by such of the defendant's testimony
as may be in conflict with the evidence introduced on behalf
of the plaintiff, the plaintiff is bound by sp much of the clear,
logical testimony of the defendant as is reasonable and uncontradicted.
Refused.
G. E. M., JR.

page 27C

r

INSTRUCTION NO. M-1

THE COURT INSTRUCTS THE JURY that in the absence of evidence to the contrary, it is presumed that the defendant was operating her truck at a lawful and proper rate
of speed prior to the collision.
Refused.
G. E. M., JR.

page 27

~

INSTRUCTION NO. P 1

It is the duty of the operator of a motor vehicle to exercise
ordinary care :
1. To keep a proper lookout.

2. To keep her vehicle under proper control.
3. To operate her vehicle on her right hand side of the
center line of said highway in order to avoid a collision with
other vehicles approaching on Route #7 44.
And if you believe from a preponderance of the evidence
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that the defendant, Mildred Wilborne Fulcher, failed to exercise ordinary care in the performance of any one or more of
the foregoing duties, then she was negligent; and if you
further believe from such evidence that any such negligence
was the sole proximate cause of the collision, you shall find
your verdict in favor of the plaintiff, Beulah F. Whitlow.
Granted.
G,. E. M., JR.
page 28 ~

INSTRUCTION NO. P 2

If you believe from a preponderance of the evidence that
the defendant was on the wrong side of the highway at the
time of the collision, this fact raises a prima facie presumption that she was negligent. This presumption does not shift
the burden resting upon the plaintiff to prove by a preponderance of the evidence that the defendant was negligent,
but it does shift to the defendant the burden of producing
evidence in reasonable explanation that the presence of her
vehicle on the wrong side of the road was due to something
other than negligence on her part.
And if upon all the evidence you believe from a preponderance thereof that the defendant, Mildred Wilborne Fulcher,
was negligent and that any such negligence was the sole
proximate c~use of the collision, then you shall find your verdict in favor of the plaintiff, Beulah F. Whitlow.
Granted.

G. E. M., JR.
page 29

~

INSTRUCTION NO. P 3

If the jury believe from a preponderance of the evidence
that the plaintiff, without negligence on her part, was confronted with a sudden emergency, then she was not required
to exercise the same good judgment in such sudden emergency which would have been required of her in the absence
of such sudden emergency; and in such a situation the plaintiff cannot be held to be guilty of any contributory negligence
for any error in judgment on her part in any such sudden
emergency if you believe from the evidence that she exercised
such judgment as an ordinarily prudent person would have
exercised in the same or similar circumstances.
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Consequently, if you believe from a preponderance of the
evidence that the plaintiff without fault on her part and in an
effort to avoid a collision drove toward the left hand side
of the highway because of a sudden emergency created by the
defendant in operating the truck that she was driving on the
wrong side of the highway, and that the plaintiff acted as a
person of ordinary prudence would have acted under the
same circumstances, then in so doing the plaintiff was not
guilty of any contributory negligence even though her choice
of action was not the wisest course and actually contributed
to cause the collision and injuries to the plaintiff, and you
still should find your verdict in favor of the plaintiff.
Granted.

G. E. M., JR.
page 30 ~

INSTRUCTION NO. P 4

A person seeing the driver of a vehicle approaching her on
the wrong side of the road is justified in assuming in the exercise of ordinary care that she will comply with the law and
return to her proper side of the highway. This presumption
continues so long as reasonable time remains for the vehicle
being improperly operated to return to its proper lane.
Granted.

G. E. M., JR.
page 31 ~

INSTRUCTION NO. P 5

Where the defendant relies upon contributory negligence
Jf the plaintiff as a defense, such contributory negligence is
11ot presumed but the burden is upon the defendant to prove
by a preponderance of the evidence that the plaintiff was
~ilty of such negligence and that any such negligence prox.mately contributed to cause the collision; and unless the de:endant thus proves the existence of such negligence or un.ess any such negligence appears from the plaintiff's own
~vidence or can be fairly inferred from all the circumstances
>f the case, then you cannot find the plaintiff guilty of con;ributory negligence.
And if the jury are uncertain as to whether the plaintiff
;vas guilty of contributory negligence, or if you believe that
.t is just as probable that the plaintiff was not guilty of any
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such negligence as it is that she was, then you cannot find the
plaintiff guilty of contributory negligence.
Granted.

G. E. M., JR.
page 32}

INSTRUCTION NO P 6

The court instructs the jury that ordinary care is the
exercise of that care which a reasonably prudent person
would have exercised under the same or similar circumstances.
And if you believe from a preponderance of the evidence
that the defendant, Mildred Wilborne Fulcher, failed to
exercise ordinary care, then she was negligent; and if you
believe from the evidence that her negligence was the sole
proximate cause of the accident in question, then you shall
return your verdict in favor of the plaintiff, Beulah F. Whitlow.
. Granted.

G. E. M., JR.
page 33}

INSTRUCTION NO. P. 7

The court instructs the jury that if from the evidence and
the other instructions of the court you find your verdict for
the plaintiff, Beulah F. Whitlow, then in assessing the damages to which she is entitled you may take into consideration
any of the following which you believe from the evidence
to have resulted from the accident:
1. Any bodily injuries sustained and the extent and duration thereof;
2. Any effect of such injuries upon her health according to
its degree and probable duration;
3. Any physical pain and mental anguish suffered by her
in the past, and any which will be suffered by her in the
future;
4. Any disfigurement or deformity resulting to her and any
humiliation or embarrassment associated therewith;
5. Doctors, hospital, nursing and any other expenses incurred in the past, and any that may reasonably be expected
to incur in the future;
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6. Any loss of earnings in the past by reason of being unable to work at her calling;
And from these as proven by the evidence your verdict
should be for such sum as will fully and fairly compensate
the plaintiff, Beulah F. Whitlow, for the damages sustained
by her as a result of the said accident.
Granted.

G. E. M., JR.
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Beulah Whitlow v. Mildred W. Fulcher

We the Jury find a verdict in favor of the defendant based
,
on Instruction G.
T. L. OWEN, Foreman.
We the jury on the issues joined find a verdict in favor
of the defendant.
T. L. OWEN, Foreman.
Trial Sept. 25 & 26, 1964.
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•

•

•

•
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•

•

•
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page 36}

MOTION
The plaintiff moves the court to set aside the verdict of the
jury and to enter up a judgment for the plaintiff, and that a
new trial be granted on the quantum of damages alone on the
grounds that the verdict of the jury is contrary to the law and
evidence and without evidence to support it, and on the
grounds of errors committed by the court during the course
of the trial.
In the event the court should overrule the foregoing motion, then, in the alternative, the plaintiff moves the court
to set aside the verdict of the jury and grant a new trial on
all the issues on the grounds of errors committed by the court
during the course of the trial.
The plaintiff also moves the court to set aside the verdict
of the jury and grant a new trial on all the issues on the
grounds of after-discovered evidence. The plaintiff alleges
that this evidence was discovered since the trial; that it is
material in its object and such as on another trial ought to
produce opposite results on the merits; that it is not merely
cumulative, corroborative or collateral; and that this evidence could not have been discovered before the trial by the
use of due diligence, and that such evidence can be produced
at another trial. The plaintiff attaches two copies of the
affidavits of two witnesses which set forth the after-discovered testimony for the information of this court.
page 37}

•

•

•

•

•

Filed 10/29/64.
MARY LAYNE.
page 38 } State of Virginia,
County of Halifax:
I, Thomas Gravitt, of Route 1, Virgilina, Virginia, after
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having first been duly sworn, do make oath to the following
facts:
On the morning of September 19, 1962, I was by myself and
traveling in my 1951 Ford automobile. I was on my way from
near Virgilina, where I live, to South Boston. I was traveling
on Route No. 744 which is known as the old Hyco Road, and
when I got to a place near where this highway intersects with
U.S. Route No. 501, I came upon an accident which occurred
between an automobile and a pick-up truck. When I saw this
wreck, I pulled off on my right hand side of the highway and
got out of my car and went up to where the vehicles were
setting in the highway. I remember I saw Clayton Gravitt,
who is a distant cousin of mine, and who was also at the scene
of the accident. He got there before I did and I saw him when
I got out of my car and we went over to the automobile where
we saw a lady, who I later learned was Mrs. Beulah F. Whitlow, lying half in and half out of the automobile. Her foot
was hung in the door and her head was in some blood, water
and oil. She appeared to be unconscious and Clayton and I
slid her back on the front seat of the automobile. Then, while
Clayton was looking after her, I went over near the pick-up
truck and found a lady walking around with a baby in her
arms, who I later found out was Mrs. Mildred Fulcher. I did
not know either of these ladies before the accident. She told
me ''The baby fell off the seat, and I reached over to pick up
the baby, and when I did I pulled the truck over on the wrong
side of the road.'' Clayton got a colored boy to call the ambulance, and when I saw there was nothing else that I could
do, I got in my car and left. I believe the accident happened
in the morning around 7:30 o'clock. I left before the State
Trooper or the ambulance arrived, and I do not
page 39 ~ remember telling anybody about my being at the
scene of the accident until Mr. Pete Whitlow got
in touch with me at my home near Virgilina on Sunday night
around 6:30 or 7 :00 o'clock p.m., on September 27, 1964. I also
did not know anything about Mrs. Whitlow suing Mrs.
Fulcher until Mr. Whitlow came to see me on that Sunday
night. All I remember about the vehicles is that there was a
car and a pick-up truck in the wreck. Mrs. Whitlow appeared
to be unconscious and did not make any statements as to how
the accident occurred. Mrs. Fulcher appeared to be conscious
and was walking around with a baby in her arms, and that is
when she made the statement to me as to how the accident
occurred. I am employed by Central Contractors out of
Farmville, Virginia.

Mildred Wilborne Fulcher v. Beulah F. Whitlow

15

Given under my hand and seal this 24th day of October,
1964.
THOMAS GRAVITT
Subscribed and sworn to before me this 24th day of October, 1964.
My commission expires October 30, 1965.
LOUISE MAHLER COLE
Notary Public.
Filed 10/29/64.
H. M. SIZEMORE, Clerk
M. LAYNE
page 40

~

State of Virginia,
County of Halifax:

I, Clayton Gravitt, of Route 1, Virgilina, Virginia, near
Shady Grove Church, after having first been duly sworn, do
make oath to the following facts:
On the morning of September 19, 1962, I was on my way to
South Boston in my 1951 DeSota automobile and was on my
way to South Boston from my home which is located near
the Shady Grove Church. I had my wife's half brother with
me, who is Claude Wilborn. I was traveling on the old Hyco
Road, which is Route No. 744, and when I got to a little curve
adjacent to the old John Brooks farm, I saw that there had
been an accident between an automobile and a pick-up truck.
I pulled my car off of the right hand side of the highway and
parked, and went up there to the place of the wreck. I saw this
girl who was lying partly in the road and partly in the car.
She was groaning and appeared to be unconscious. Her head
was lying in some blood, water and oil, and about this time,
Thomas Gravitt walked up and the two of us picked her up
and slid her over on the seat. She was unconscious and did not
say anything about how the accident occurred. I later found
out that she was Mrs. Beulah F. Whitlow. I did not know her
at that time. I then saw a colored fellow, named Faulkner,
and I told him to go and call the ambulance. I stayed right
there just outside of the car with her until the ambulance
arrived. I saw a lady, who I later learned was Mrs. Mildred
Fulcher, get out of the pick-up truck and she walked around
the truck, and I saw she had a baby in her arms. I did not
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even know she had a baby in the truck until I saw her get out
and saw the baby in her arms. The only thing she said to me
was "What must I do Y" She had some blood on the baby and
on her. I told her that she should try to get to the hospital as
soon as she could. She then got in a pick-up truck with someone who carried her on the hospital. All I heard her say was
''What must I doY" She appeared to be scared to
page 41 ~ death. My wife's brother is about sixty years old
and has a heart condition, and he was so upset
that he did not get out of my car at first. However, he later
got out and went to where the truck was and the motor of the
truck was still running and he cut it off. I did not know the
truck was running. I don't think Mrs. Fulcher had anything
to say to him, and I am certain he did not talk to her. As soon
as the ambulance came and picked up Mrs. Whitlow, I left.
I was on my way to South Boston to sell some tobacco. Before I got to town, I met the State Trooper headed toward
the scene of the accident. This is about all I know about thie
wreck. There were a lot of people there when I left. I did no1
see the accident happen, but I believe I was one of the firs1
ones to get there. I did not know either of these ladies beforE
the accident.
Given under my hand and seal this 24th day of October
1964.
CLAYTON GRAVITT

(Seal:

Subscribed and sworn to before me this 24th day of Octo
ber, 1964.
My commission expires October 30, 1965.
LOUISE MABLE COLE
Notary Public.
Filed 10/29/64.
MARY LAYNE for
H. M. SIZEMORE, Clerk.
page 42 ~

•

•

•

•

•

ANSWER OR REPLY TO MOTION AFTER VERDIC'
The defendant denies that the plaintiff is entitled to hav
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the Court set aside the verdict of the jury in defendant's
favor and to enter a judgment for the plaintiff, with a new
trial on the quantum of damages alone, on the grounds that
the verdict of the jury is contrary to the law and the evidence
and without evidence to support it, and on the grounds of
errors committed by the Court during the course of the trial;
and the defendant moves the Court to dismiss the first paragraph of said motion.
The defendant denies that the plaintiff, in the alternative,
is entitled to have the Court set aside the verdict of the jury
and grant a new trial on all the issues, on the grounds of
errors committed by the Court during the course of the trial;
and defendant moves the Court to dismiss the second paragraph of said motion.
The plaintiff in said motion after verdict. also moves the
Court to set aside the verdict of the jury and grant a new trial
on all the issues on the grounds of after-discovered evidence. The allegations of the plaintiff in the third paragraph
of said motion that the alleged after-discovered
page 43 ~ evidence was discovered since the trial, that it is
material in its object and such as on another trial
ought to produce opposite results on the merits, that it is not
merely cumulative, corroborative or collateral, and that said
alleged after-discovered evidence could not have been discovered before the trial by the use of due diligence, are denied.
The defendant, in reply to said motion for a new trial upon
the grounds of after-discovered evidence, alleges that the
evidence relied upon in said motion was known, or in the
exercise of due diligence should have been known, to the
plaintiff prior to the trial on September 25, 1964, that said
evidence is not material in its object and is not such as on
another trial ought to produce opposite results on the merits,
that it is merely cumulative and corroborative, and that the
affidavits of two witnesses, namely, Thomas Gravitt and
Clayton Gravitt, filed with the motion and stating the alleged
after-discovered evidence relied upon by the plaintiff, are not
sufficient and adequate to entitle the plaintiff to a new trial
based on said alleged after-discovered evidence. Defendant
moves the Court to strike the third paragraph of the motion
after verdict as to .a new trial based on alleged after-discovered evidence.

MILDRED

~LBORNE

By Counsel.

FULCHER
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Counsel
MEADE, TATE AND MEADE
516 Masonic Building
Danville, Virginia
By EDWIN B. MEADE

•
page 45

•

•
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•

~

AFFIDAVIT
This day personally appeared before me, a Notary Public
of the County of Halifax in the State of Virginia, Mildred
Wilborne Fulcher, who, after being duly sworn, deposed and
said as follows:
That Pete Whitlow is a relative of John P. Whitlow, the
husband of the plaintiff in this case; that after the jury'E
verdict in favor of the defendant, the plaintiff, her husband:
her relatives, and her attorneys went in search of witnesseE
upon whom they might rely in their effort to get a new trial
in the case based on after-discovered evidence; that according to Thomas Gravitt's affidavit, filed with plaintiff's motion for a new trial, Pete Whitlow got in touch with Thoma~
Gravitt on Sunday night, September 27, 1964, and learnec
of his alleged conversation with affiant, Mildred Wilborm
Fulcher, at the scene of the accident, which conversation if
stated in said affidavit; that the same dilig·ence exerted aftm
the trial, if exerted before the trial, would have discovere(
this witness, Thomas Gravitt, who would have bee1
page 46 ~ available for the trial on September 25, 1964; tha
furthermore, Clayton Gravitt, whose affidavit i:
also filed with said motion, was one of the first persons to ar
rive at the scene following the collision between the car oper
ated by the plaintiff and the pickup truck operated by th1
defendant; That Thomas Gravitt, a cousin of Clayton Gravitt
arrived on the scene shortly after he arrived; that both o
them worked together in placing the injured plaintiff in he:
automobile to await the arrival of an ambulance; that plain
tiff, her husband, John P. Whitlow, his cousin, Pete Whit
low, and plaintiff's attorneys knew before the trial on Sep
tember 25, 1964, that Clayton Gravitt was one of the firs
persons to arrive on the scene of the accident; that one o
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more of them talked to Clayton Gravitt prior to said trial
about what he knew and indicated to him that he might be
used at the trial, but he was not s~onsed or called as a
witness; that the plaintiff, having known prior to the date of
said trial, that Clayton Gravitt was at the scene of the accident immediately after it occurred, also knew or had full
opportunity, in the exercise of due diligence, to discover and
learn that Thomas Gravitt was also at the scene shortly after
said collision and could have determined before said trial
whatever Thomas Gravitt may have known in regard to the
facts and circumstances attending the accident or immediately following, and could have used the said Thomas Gravitt
as a witness at the trial if they so desired, including any conversation alleged to have taken place between him and the
defendant;
.
That affiant further states that the transcript of her testimony at the trial clearly shows that beginning with her conversation with Trooper Hawkins at the hospital two days
following the accident, up to and including the
page 47 ~ trial, she has always said that she did not know
· · how the accident occurred; that she did not remember whether she was on one side of the road or the other;
that she did not know whether she put on her brakes or cut
her wheels either way; and that she did not remember seeing
the automobile operated by the plaintiff prior to the collision
(Tr., pp. 3-10); that the transcript of the testimony of plaintiff taken at the trial shows that she testified that she saw
the pickup truck coming at her on her side of the road; that
it looked like it was going to the ditch on her side, and that
the truck was plumb over on her side of the road pretty close
to the dirt (Tr., pp. 41, 42, 43); that the alleged after-discovered evidence in the form of an alleged conversation between affiant, Mildred Wilborne Fulcher, and Thomas Gravitt
is merely cumulative and corroborative and is not sufficient
!:l.nd adequate to entitle the plaintiff to a new trial based on
~aid alleged after-discovered evidence.

MILDRED WILBORNE FULCHER
Subscribed and sworn to before me this lOth day of NoV'ember, 1964.

LURLINE CLARKE
3eal

Notary Public.

My commission expires October 6, 1968.
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page 49 ~

AFFIDAVIT
I, Beulah F. Whitlow, being duly sworn do hereby certify
and make oath that the following facts are true and correct,
to-wit:
The evidence and information set forth in the Affidavit of
Thomas Gravitt dated October 24, 1964, and filed in this
cause as the basis for my motion for a new trial on the
grounds of after discovered evidence was not discovered by
me, or for me, until after the trial of this case in the Circuit
Court of Halifax County. Said evidence is material in its
object and such as on another trial ought to produce opposite
results from those obtained at said trial; said evidence is
not merely cumulative, corroborative, or collateral; said evidence could not have been discovered before said trial by the
use of due diligence; and such evidence can be produced at
another trial.
More specifically, the undersigned states that i.plmediately
after the accident in question which is the subject matter of
this suit, while the undersigned was suffering and under
sedation at the hospital, someone visiting her mentioned hearing that the defendant had made a statement to some unnamed person after the accident to the effect that her bah)
fell off of the seat and that in reaching over to get the bab)
she drove to the wrong side of the road and caused the acci.
dent. The undersigned was not then in condition to remem
ber the exact details or even to remember who made the state.
ment to her. State Trooper R. W. Hawkins, who investigate(
the accident, reported that he had heard that such a state
ment was made by the defendant, but that he was unable t<
find anyone to whom such statement was made an(
page 50 ~ he advised that the defendant in her statement t<
him merely denied any knowledge of how the ac
cident happened and claimed loss of memory.
When the undersigned began to recuperate from the acci
dent, she was contacted by the adjuster of the liability in
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surance carrier that carried coverage on the defendant's car
and she was led by him to believe that a fair settlement of
her claim would be effectuated without litigation, and she relied upon this belief and negotiated with him for approximately one year after the accident thinking that the case
would be settled without contest. In September 1963, when
it appeared to her that the case would not be settled, she retained counsel for the first time to represent and advise her.
The undersigned did not know whether the alleged statement by the defendant was mere rumor or not, but a diligent
effort was made to obtain information with reference thereto.
All persons known to have been at the scene of the accident
were questioned, but no information could be obtained concerning the statement. From the information available, it appeared that if the statement was made at all it would probably have been made to one Benjamin Franklin a neighbor of
the defendant who carried her to the hospital, but when he
was questioned he appeared uncooperative and denied knowledge of the statement. The conclusion wasc reached that if
the defendant did in fact make the statement, the undersigned
would have her questioned relative thereto at the trial and
trust that she would tell the truth when under oath.
The undersigned never knew that Thomas Gravitt was at
the scene of the accident until some time after the trial of the
case when the husband of the undersigned heard it suggested
as a mere rumor that he was there and that the statement
was made to him. Upon obtaining this information, the said
Thomas Gravitt was immediately contacted and confirmed
that he was there and that the statement set forth in his
Affidavit was made to him.
The undersigned made every reasonable effort possible to
learn the facts concerning said statement and
page 51 ~ brought them to the attention of the court as soon
as she was able to obtain information relating
thereto.
Signed
BEULAH F. WHITLOW
Subscribed and sworn to before me in Halifax County,
Virginia on December 23, 1964.
My commission expires January 7, 1967.
SALLY W. RAGLAND
Notary Public.
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AFFIDAVIT
The undersigned counsel for the plaintiff herein hereby
certifies and makes oath that the following facts are true
and correct, to-wit:
The undersigned served as counsel for the plaintiff in this
case subsequent to his employment in Aug. 29, 1963, approximately one year after the accident occurred.
The evidence set forth in the Affidavit of Thomas Gravitt
and filed herein was not discovered by the undersigned until
after the trial of this case in the Circuit Court of Halifax
County and in the opinion of the undersigned said evidence
is material in its object to the issues herein and is such that
on another trial ought to produce opposite results on the
merits of the case, said evidence is not merely cumulative,
corroborative, or collateral to the issues herein and could
not have been discovered before trial by the use of due diligence. Said evidence can be produced at another trial.
Counsel in investigating this case was under the handicap
of investigating the case approximately a year after the accident and long after the investigators working on the defendant's hehalf had completed their investigation. When
plaintiff's counsel learned of the rumor to the effect that the
defendant had made the statement referred to in the Thomas
Gravitt Affidavit, they had no way of knowing to whom it had
been made or whether it was fact or mere rumor. They talked
to all of the parties to whom it reasonaqly appeared that
such a statement might have been made without success only
to find from the investigating state trooper that
page 53 ~ the defendant claimed amnesia and denied any
knowledge of how the accident happened. When
the trial of the case began, counsel for the plaintiff immediately called the defendant as an adverse witness and questioned her at length concerning the statement in question at
which time she repeatedly denied any recollection at all as
to how the accident happened. Counsel for the plaintiff did
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not go out in search of the evidence in question after the trial
as alleged in defendant's affidavit, and in fact had no knowledge of this evidence until it was related to the undersigned
by the plaintiff's husband several days after said trial. Upon
obtaining said information, the motion for a new trial was
promptly made.
Signed,
LESTER L. WILLARD
Subscribed and sworn to before me in Halifax County, Virginia on December 23, 1964.
My commission expires January 7, 1967.
SALLY W. RAGLAND
Notary Public.
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COUNTER-AFFIDAVIT OF MILDRED WILBORNE
FULCHER
Mildred Wilborne Fulcher, the defendant in the above
tyled action, after having been duly sworn by me, Thelma
D. Herndon, a Notary Public in and for the City and State
.foresaid, deposes and says that on or about October 27, 1964,
1fter the jury had returned a verdict for her at the trial, the
tlaintiff filed her motion for a new trial upon the grounds of
.iter-discovered evidence and filed affidavits of Clayton
~ravitt and Thomas Gravitt in support of said motion; that
~layton Gravitt in his affidavit stated that. he was on his
ray to South Boston when he came upon an accident between
n automobile and a pickup truck; that he stopped, went to
be wreck where he saw a lady, later determined to be Beulah
~.Whitlow, partly in the road and partly in the car, appearag unconscious; at that time Thomas Gravitt walked up
nd they slid this lady over on the seat of her car, and that
he stayed outside of her car until the ambulance
~age 87 ~ came; that he saw another lady, later determined
to be Mildred Fulcher, get out of the truck with a
a by in her arms and walk around the truck; that this la'dy
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asked him what she must do and seemed scared to death; that
affiant's brother-in-law, who was traveling with him and who
at first did not get out of their car on account of a heart condition, went over to the truck and cut off the motor, which
was still running; that affiant did not think that the lady with
the baby in her arms said anything to his brother-in-law;
and that affiant was one of the first to arrive at the scene of
the accident.
That Thomas Gravitt in his affidavit stated that he was on
his way to South Boston; that he came upon an accident between an automobile and a pickup truck; that he stopped and
went to where the vehicles were seUing in the highway; that
he saw a distant cousin, Clayton Gravitt, there; that a lady
whom he later determined to be Beulah F. Whitlow, was lying
half in and half out of the automobile, appearing unconscious; that he and Clayton Gravitt slid her back on the front
seat; that he, Thomas Gravitt, went over near the pickup
truck and found a lady, later determined to be Mildred
Fulcher, walking around with a baby in her arms and that shE
said to him, ''The baby fell off the seat, and I reached ove1
to pick up the baby, and when I did I pulled the truck ove1
on the wrong side of the road"; that affiant left before thE
State Trooper or the ambulance arrived; that he did not remember telling anybody about his being at the scene of thE
accident until Pete Whitlow got in touch with him at his homE
on September 27, 1964; and that he did not know about Mrs
'Vhitlow suing Mrs. Fulcher until Pete Whitlow's visit t<
him on September 27, 1964.
page 88 ~ That in plaintiff's said motion for a new trial, i
is alleged that the evidence shown in said two affi
davits was discovered since the trial; that it was material il
its object and such as on another trial ought to produce op
posite results on the merits; that it is not merely cumulative
corroborative or collateral; that this evidence could not hav•
been discovered before the trial by the use of due diligenc
and that such evidence can be produced at another trial; tha
affiant, who is defendant in the above suit, filed her answe
or reply to plaintiff's motion and denied all of said allega
tions set forth .therein that affiant filed with her said answe
or reply an affidavit in which, in substance, she stated tha
according to the affidavit of Thomas Gravitt, Pete Whitlm
and others, following the jury's verdict for the defendan·
went in search of witnesses upon whom they might rely t
support plaintiff's motion for a new trial based on afte1
discovered evidence; that Pete Whitlow contacted Thoma
Gravitt and learned of his alleged conversation with affiar
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as stated in his affidavit; that the same diligence executed
before the trial would have discovered this witness who
would have been available at the trial on September 25, 1964;
that Clayton Gravitt and Thomas Gravitt were both present
at the scene of the accident and worked together in placing
the plaintiff in her car to await the arrival of an ambulanc.e;
that plaintiff knew before the trial that Clayton Gravitt was
one of the first persons to arrive at the scene of the accident;
that the plaintiff, Beulah F. Whitlow, or others for her,
talked to Clayton Gravitt prior to the trial about what he·
knew and indicated that he might be used as a witness at the
trial, but that he was not called or summonsed as a witness;
that plaintiff, having known prior to the trial, that Clayton
Gravitt was at the scene of the accident immepage 89 ~ diately after it occurred, also had full opportunity,
in the exercise of due diligence, to discover and
learn that Thomas Gravitt was also at the scene shortly after
the collision and could have determined before the trial what
Thomas Gravitt may have known in regard to the facts and
3ircumstances attending the accident or immediately follow[ng and could have used Thomas Gravitt, if she so desired;
that the alleged conversation between defendant and Thomas
G-ravitt is merely cumulative and corroborative and is not
mfficient and adequate to entitle the plaintiff to a new trial
Jased on said alleged after-discovered evidence.
Affiant states that two additional affidavits, one by the
Jlaintiff, Beulah F. Whitlow, and the other by her attorney,
[..~ester L. Dillard, were :filed in support of said motion on
December 23, 1964, at the time set for arguing said motion
>efore the Circuit Court of Halifax County; that affiant
lenies the statements in the affidavit of Beulah F. Whitlow
hat the alleged after-discovered evidence was not or could
wt have been discovered by or for her until after the trial;
hat said evidence is material and such as on another trial
•ught to produce an opposite result, particularly when the
•riginal jury's verdict before being changed by the Court
:learly shows that the jury denied plaintiff a recovery be:ause of her contributory negligence; that such alleged after!iscovered evidence is cumulative or corroborative, and that
f not known, it could have been discovered easily before the
rial by the exercise of due diligence; that affiant in this case
tad no knowledge or intimation that there was an alleged
rumor prevailing after the accident that she had
•age 90 ~ made the statement to some unnamed persons to
the effect that her baby fell off the seat and that in
·eaching over to get the baby, she drove to the wrong side of
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the road and caused the accident; that until December 23
1964, when the affidavits of the plaintiff and her attorne)
were filed, she, Mildred Wilborne Fulcher, did not know tha1
this alleged rumor had been heard before the trial by thE
plaintiff, her husband, Pete Whitlow, her attorney, Lester L
Dillard, and State Trooper R. W. Hawkins; that affiant ad
mits that she told said Trooper after the accident that she di<
not remember what happened at the time of the accident, an<
affiant states that she had always said this and she so testi:fiec
at the trial; that she further testified at the trial that she di<
not remember telling anyone at the scene after the acciden
that her thirteen-months child fell off the seat and she wa
reaching over to pick it up when the accident occurred; tha
the last thing she remembers before the accident is that he
child was on the seat; that both Clayton Gravitt and Thoma
Gravitt stated in their affidavits that she appeared to be COil
scious after she gpt out of the pickup truck with her bab:
in her arms; that she denies making the statement attribute,
to her by Thomas Gravitt at any time when she was consciou
of what she was saying and that she does not believe an(
therefore, denies making such statement when she was nc
conscious of what was taking place around her, because c
a severe blow on her forehead requiring several stitches.
Affiant further states that she denies that the plaintif
Beulah F. Whitlow, individually or through her husband o
counsel, made diligent effort to obtain information with re:
erence to the statement rumored to have been made by affian
Mildred Wilborne Fulcher, at the scene of the accident and 1
locate Thomas Gravitt, who gave his affidav
page 91 ~ shortly after the trial; that the efforts alleged 1
have been made in plaintiff's affidavit do not sho
due diligence; that affiant's testimony at the trial was co1
sistent with her statement to said State Trooper and WI
true as to what she remembered and was what she believE
to be true as to the things of which she had no recollectim
that she has had no opportunity to controvert the allegE
statement of Thomas Gravitt or to challenge its authentici
by examining him on the stand; that the plaintiff, in the exe
cise of due diligence, should have known before the trial th
Thomas Gravitt was at the scene and should have determin4
what he knew about the accident; that affiant denies th
plaintiff, as she states in her affidavit, made every reasona1:
effort possible to learn the facts concerning said alleged sta1
ment made by affiant, Mildred Wilborne Fulcher, at the see
before the trial, which was concluded on September 25, 19(
over two years after the accident occurred; and that tl
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affidavit is being filed under authority of the Court, to be
considered before final determination of plaintiff'~ motion
for a new trial based upon after discovered evidence.
MILDRED WILBORNE FULCHER
Subscribed and sworn to before me this 28th day of December, in the year 1964.
THELMA E. HERNDON
Notary Public.
My commission expires April 3, 1968.
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page 93 ~

AFFIDAVIT OF EDWIN B. MEADE
State of Virginia,
City of Danville, to-wit:
Affiant, Edwin B. Meade, after having been duly sworn by
me, Thelma E. Herndon, a Notary Public in and for the City
and State aforesaid, deposes and says that the motion for
judgment in this suit was filed on September 13, 1963, and
that he was employed to represent the defendant on September 19, 1963, after the employment of plaintiff's attorney,
Lester L. Dillard, and that he has continued to represent defendant to the present date; that this suit was tried before a
jury on September 24 and 25, 1964, resulting in a verdict for
the defendant; that the original verdict written and signed by
the foreman of the jury read as follows: ''We the jury find
a verdict in favor of the defendant based on Instruction G.
(sig'lled) L. C. Owen, Foreman"; that the verdict was
changed at the direction of the Court to read, ''We the jury
on the issues joined, find a verdict in favor of the defendant.
(signed) L. C. Owen, Foreman"; and that both verdicts are
filed with the papers in this suit.
page 94 ~ That on October 29, 1964, a motion for a new
trial was filed by plaintiff upon the grounds of
after-discovered evidence, and affidavits of Clayton Gravitt
and Thomas Gravitt were filed to support said motion; that
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the answer or reply of defendant, supported by her counteraffidavit, was filed on November 12, 1964; and that said motion was set for hearing on oral arguments of counsel on December 23, 1964.
That affiant prepared a lengthy trial brief and appeared
with counsel for the plaintiff before the Court at 10:00
o'clock, December 23, 1964, in the Judge's Chambers at Halifax for said oral arguments; that at that time counsel for
plainitiff delivered to counsel for defendant, copies of affidavits of plaintiff and her attorney, Lester L. Dillard, dated
December 23, 1964, and called to the Court's attention the
fact that the originals of these two affidavits were additional
affidavits and had just been filed on behalf of the plaintiff;
and that in view of this late filing, and on motion or request
of counsel for defendant, he was authorized and allowed to
file counter-affidavits to said affidavits of plaintiff and her
attorney, all of which would be considered in arriving at a
decision on said motion.
That this affidavit and the additional and second affidavit
of the defendant will be filed as counter-affidavits on Tuesday, December 29, 1964, having been prepared on the first
day of opening of affiant's offices after the Christmas holidays, said offices having been closed at 1 :00 o'clock on December 23, 1964, prior to the completion of oral arguments
before the Court on said motion; and that the Court stated
that said additional counter-affidavits would be considered
before final decision on the motion.
page 95 ~ That this affidavit of counsel for defendant is a
counter-affidavit in response to the additional
affidavits filed as aforesaid by the plaintiff and her attorney,
Lester L. Dillard, particularly the latter affidavit.
That neither this affiant or defendant or any witness so far
as known to this affiant, had heard at any time prior to December 23, 1964, that there was a rumor following the date
of the accident that defendant had made any statement to all
unknown person at the scene after the accident to the effec1
that her child fell off the seat and she was reaching over tc
pick it up when the accident occurred.
That promptly after receiving a copy of the motion for ~
new trial with supporting affidavits of Clayton Gravitt anc
Thomas Gravitt, filed on October 29, 1964, affiant got in toucl
with defendant and made arrangements to meet her and he1
father, E. M. Wilbourne, at Riverdal~, just east of South Bos
ton, and take them to the home of Clayton Gravitt to inquirt
as to his knowledge of the accident; that on or about tht
morning of November 2, 1964, affiant met defendant and he
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father at. Riverdale and drove them a distance of approximately eight miles to the residence and farm of Clayton
Gravitt on State Route 744; that affiant located the said Clayton Gravitt in his pac}r bam and that he came out and joined
the defendant, her father, and affiant at his automobile; that
the said Clayton Gravitt stated to said group that he met
Pete Whitlow at the nearby store of Austin Whitt sometime
prior to the criminal hearing growing out of the collision between the automobile operated by Mrs. Whitlow and the
pickup truck operated by Mrs. Fulcher and told Pete Whitlow
on this occasion all he knew about said accident,
page 96 ~ and that the said Pete Whitlow at that time told
him that he might need him at the trial and, if so,
he, Clayton Gravitt, would be summonsed; that affiant has
examined the records of the County Court of Halifax and has
determined that said criminal hearing took place on November 5, 1962; that the said Clayton Gravitt at his home on or
about November 2, 1964, stated to defend~nt, her father, and
affiant that he had never been summonsed to testify, but that
he had signed an affidavit stating what he knew about said
accident; and that affiant states that said trip from Danville
to the home of the said Clayton Gravitt and return covered
only three or four hours.
On September 19, 1962, Beulah F. Whitlow, with her husband, resided at a distance of approximately 4 miles from
the scene of the accident; that the said Clayton Gravitt resided at a distance of approximately 7.7 miles from the scene
of the accident, and approximately 4 miles from the residence
of Beulah F. Whitlow, and approximately 4 miles from the
residence of Thomas Gravitt, so that Beulah F. Whitlow and
Thomas Gravitt both lived in Halifax County approximately
8 miles apart; and that all of said persons have continued to
live at said locations from said date of September 19, 1962,
to the present date.
Affiant further states that the alleged after-discovered evidence was accessible and available to plaintiff, her husband,
and her attorney, and could have been discovered by them
before the trial as easily and readily as it was allegedly discovered two days after the trial; that said alleged afterdiscovered evidence is not material, ought not to produce
opposite results on the merits on another trial,
page 97 ~ particularly in view of the jury's verdict, is cumulative, corroborative or collateral, and could have
been discovered, in the exercise of due diligence, before the
trial at which the jury found for the defendant.
EDWIN B. MEADE
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Subscribed and sworn to before me this 29th day of December, 1964.
THELMA E. HERNDON
Notary Public.
My commission expires April 3, 1968.
Filed 12/29/64.
H. M. SIZEMORE, Clerk.
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ORDER
This matter came on this day to be heard upon the plaintiff's motions that the Court set aside the verdict of the jury
and enter a judgment for the plaintiff and that a new trial
be granted on the quantum of damages alone, on the grounds
that the verdict of the jury is contrary to the law and the
evidence and without evidence to support it, and on the
grounds of errors committed by the Court during the course
of the trial, and the Court being of the opinion that said motions should be overruled, it is ADJUDG.ED, ORDERED
and DIRECTED that said motions be, and they are hereby
overruled, to which action of the Court the plaintiff, by counsel, duly excepts.
And it appearing that the plaintiff, in the alternative,
moved the Court to set aside the verdict of the jury and grant
her a new trial on all of the issues, on the grounds of errors
committed by the Court during the course of the trial, and the
Court being of the opinion that said motion should be overruled, it is ADJUDGED, ORDERED and DIRECTED that
the same be, and it is hereby overruled, to which action of the
Court the plaintiff, by counsel, duly excepts.
page 106 ~ And it appearing further that the plaintiff
moved the Court to set aside the verdict of the
jury and grant her a new trial on all of the issues, on the
grounds of after-discovered evidence, and the Court being of
the opinion, after an examination of all affidavits and counteraffidavits filed herein, and after hearing the oral arguments
of counsel and examination and consideration of written
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briefs submitted by them, that the plaintiff should be granted
a new trial on all of the issues, on the grounds of afterdiscovered evidence, it is ADJUDGED, ORDERED and DIRECTED that the verdict of the jury in favor of the defendant be set aside and that a new trial be granted to the
plaintiff on all the issues, on the grounds of after-discovered
evidence, to which action of the Court the defendant, by
counsel, duly excepts.
Enter 7/19/65.
G. E. MITCHELL, JR., Judge .
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11-19-65.

Beulah Whitlow v. Mildred Fulcher
We the jury decide the case in favor of the plaintiff Mrs.
Beulah F. Whitlow. Due to the injuries received, she shall be
compensated the sum of $50,000.
We the jury on the issues joined find for the plaintiff Beulah F. Whitlow, and :fix her damages at $50,000.00.
WILLIAM S. . ......... , Foreman.
November 18th and 19th, 1965.
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ADDITIONAL MOTION AFTER VERDICT
This day comes the defendant and moves the Court to set
aside the jury's verdict on the second trial of this case and
enter final judgment for the defendant, upon the grounds
that the Court was in error in failing to approve the verdict
for the defendant rendered by the jury on the first trial of
this case held on September 25, 1964, and September 26,
1964, and granting a new trial to the plaintiff upon the
grounds of alleged after-discovered evidence, and should
have entered judgment on the jury's verdict at the conclusion
of said first trial.
MILDRED WILBORNE FULCHER
By Counsel.
Counsel
MEADE, TATE AND MEADE
516 Masonic Building
Danville, Virginia
By EDWIN B. MEADE
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ORDER
This cause pending in said Court having been set for trial
by the Docket Committee for November 18, 1965, came on that
day to be heard, and it having appeared to the Court that all
of the necessary pleadings were duly filed and that the parties hereto were ready for trial, a jury, to-wit: Neville F.
Conner, R. N. Chandler, Addie Cage, Crayton Martin, Herman Logan, William F. Nunn, and Jesse Barksdale, who having been duly selected as provided by law, were sworn to try
the issues joined between the plaintiff and the defendant.
And the jury having heard the evidence of witnesses and
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the argument of counsel, and having observed the exhibits
introduced, retired to their room to consult of a verdict and
after some time returned to the courtroom and returned the
following verdict, to-wit:
"We, the jury, on the issues joined, :find for the plaintiff,
Beulah F. Whitlow, and fix her damages at $50,000.00. William F. Nunn, Foreman."
On motion of the defendant, by counsel, the jury was polled
as to said verdict and they each replied individually that it
was their verdict.
page 139 ~ Whereupon the Court inquired of counsel as to
whether they had any motions to make before
the jury was discharged, and counsel indicated that they
had none to make at that time and the jury was discharged.
Thereupon counsel for the defendant stated to the Court that
defendant desired to make a motion to set aside the verdict
of the jury and that within a few days a written motion would
be :filed.
Thereafter, on November 29, 1965, the defendant :filed herein her motion to set aside the jury's verdict and grant defendant a new trial for reasons stated therein, and on January 12,
1966, defendant :filed an additional motion to set aside the
jury's verdict in favor of the plaintiff on the second trial of
this case and enter final judgment for the defendant upon
the grounds that the Court was in error in failing to approve
the verdict for the defendant rendered by a jury on the first
trial of this case held on September 25, 1964, and September
26, 1964, rather than grant a new trial to the plaintiff upon
the grounds of alleged after-discovered evidence and should
have entered judgment on the jury's verdict at the conclusion
of said :first trial.
This day came the parties by their attorneys, and the
Court having materially considered the motion of the defendant to set aside the verdict of the jury rendered on the
second trial of this case held on November 18, 1965, and November 19, 1965, and grant a new trial to the defendant upon
the grounds stated in writing and duly filed on said date of
November 29, 1965, and on the additional motion of the defendant :filed on January 12, 1966, to set aside said verdict
for the plaintiff on said second trial and enter
page 140 ~ final judgment for the defendant in accordance
with the jury's verdict on the :first trial, and the
Court having heard arguments of counsel, doth overrule said
motions and the defendant, by counsel, exc.epts.
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Therefore, it is considered by the Court that the plaintiff,
Beulah F. Whitlow, recover and have judgment against the
defendant, Mildred Wilborne Fulcher, in the amount of $50,000.00, the amount of damages by the jury in its verdict
awarded on the second trial, with interest thereon at the rate
of six per centum per annum from November 19, 1965, · together with her costs by her about her action herein expended, to which action the defendant, by counsel, excepts.
And the said defendant intimating to the Court her intention to apply to the Supreme Court of Appeals of Virginia for a writ of error to the judgment aforesaid, it is
ORDERED that execution on the same be suspended for
sixty days upon the said defendant or someone for her executing before the Clerk of this Court within fifteen days from
the date of this order, bond with approved security in the
penalty of $19,000.00, payable and conditioned according to
law, exception being taken by both parties to amount of said
bond.
Enter 2/11/66.
Judge G. E. MITCHELL, JR.
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page 143 ~

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
Defendant hereby :files with the Clerk of the above styled
Court Notice of Appeal and Assignments of Error, and assig11s as errors of the trial court:
(1) The trial court erred in setting aside the jury's verdict
in favor of the defendant on the :first trial and granting plaintiff a new trial upon the grounds of after-discovered evidence, for the plaintiff failed to meet the requirements under
the rule allowing a new trial on after-discovered evidence.
(2) The trial court erred in overruling defendant's motion
made after the conclusion of the second trial resulting in a
verdict in favor of the plaintiff for the sum of $50,000.00
against the defendant, which moved the Court to set aside the
jury's verdict on the second trial and enter final judgment
for the defendant upon the grounds that the Court was in
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error in failing to approve the verdict for the defendant by
the jury upon the first trial of this case held on September
25-26, 1964, and granting a new trial to the plainpage 144 ~ tiff upon the grounds of alleged after-discovered
evidence, and should have entered judgment on
the jury's verdict at the conclusion of said first trial.
(3) The trial court erred in refusing to allow defendant
to cross-examine the witness Clayton Gravitt, who did not
testify on the first trial but who testified as an after-discovered witness on the second trial, as to his conversations
with Pete Whitlow, the husband of the plaintiff, in regard to
the accident and the time at which said conversations took
place.
MILDRED WILBORNE FULCHER
By Counsel.
Counsel
MEADE, TATE AND MEADE
516 Masonic Building
Danville, Virginia
By EDWIN B. MEADE
Member of Firm.
Filed Feb. 25, 1965.
By MARY LAYNE

page 150

•

•

•

•

•

•

•

•

•

•

~

PLAINTIFF'S ASSIGNMENT OF CROSS ERROR
Plaintiff, Beulah F. Whitlow, by her counsel and pursuant
to the rules of procedure so made and provided, hereby files
with the Clerk of this Court the following assignment of cross
error.
The court was in error in refusing to allow the plaintiff to
question the defendant as an adverse witness as to whether
or not she pled guilty to the traffic charge of failure to yield
the right-of-way in the trial held on November 5, 1962, ill
the County Court of Halifax, and also in refusing to allo-w
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the plaintiff to introduce evidence by State Trooper R. W.
Hawkins that the defendant pled guilty to the traffic charge
of failure to yield the right-of-way in the said trial.
BEULAH F. WHITLOW,
Plaintiff
By LESTER L. DILLARD
Her Counsel.
Filed 3/9/66.
H. M. SIZEMORE, Clerk
By MARY LAYNE

•

•

•

•

•

MRS. MILDRED WILBORNE FULCHER,
the defendant, called to testify for the plaintiff as an adverse
witness, after being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Dillard:
Q. I believe you are Mrs. Mildred Wilborne Flucher, is that
right?
A. That's correct.
Q. Are you married, Mrs. Fulcher?
A. Yes, I am.
Q. What is your husband's name Y
A. Bobby Glenn Flucher.
Q. How many children do you have?
A. Just one.
Q. At the time of this accident, he was thirteen months old
and was with you, is that correct?
A. Yes.
Sept. '64 Q. Were you driving your father's truck at the
page 3 ~ time of this accident Y
A. Yes.
Q. Which was a 1953 pickup-Chevrolet?
A. Yes.
Q. Were you accustomed to driving it Y
A. Yes.
Q. Do you and your husband have an automobile 7
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A. Yes.·

Q. What kind of car did you all have at the time of the accident!
A. A 1961 Chevrolet.
Q. Now, which way were you heading at the time this accident occurred Y
A. I guess south.
Q. You were headed away from South Boston toward
Louis Cole's store on 7741
A. Yes.
Q. You hadn't gone far from 501 when this accident occurred?
A. No.
Q. Mrs. Fulcher, isn't it true that you had this child with
you and this thirteen-months-old child fell off the seat and
you were reaching over to pick it up when the accident occurred?
A. No, that's not true.
Sept. '64 Q. Isn't it true you told people that at the scene
page 4 ~ of the accident Y
A. I don't remember telling anyone that.
Q. You don't remember telling someone this thirteenmonths-old child fell off the seat and you picked it up when
you lost control!
A. He did not fall off the seat.
Q. Just a minute ago Mr. Meade stated you were picking
the child up after the accident.
A. Yes.
Q. Do you remember picking the child up after the accidenU
A. Yes.
Q. Isnt it true that child-isn't it possible that child fell
before the accident?
A. No, I know he didn't.
Q. Isn't it true on November 5, 1962 you pled guilty to ...
A. No.
Mr. Meade: I object because she didn't plead guilty and
that's not a fair question.
The Court: Don't inject it in here unless you are prepared to prove it.
(The jury leaves the court room)
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Mr. Dillard: I would like to state to the Court in the absence of the jury my reason for asking the question
Sept. '64 and the proof that I have.
The Court: Have you got the warrantf
page 5 }
Mr. Dillard: I have checked the records in the
County Court of Halifax County and Mrs. Fulcher was convicted of failure to yield the right of way. The warrant and
papers do not indicate how she pled, but Trooper Hawkins
was in court and remembered she entered a plea of guilty.
The Court: If the records don't show it, we will have to
exclude it.
Mr. Meade: I vigorously object to this procedure. This
lady said she did not plead guilty and I think the jury ought
to be instructed to disregard that question.
The Court: I will have to do it unless the record showed
it.
Mr. Dillard: The record does not show it. I will be candid. It shows she was convicted. The trooper said she pled
guilty.
The Court: The trooper didn't make any record?
A. I was there. I know how I pled. I can testify for myself.
The Court : The burden is on you to prove it. It is sort
of a dubious thing anyway.
A. I am sorry if they didn't hear hQw I pled. I pled not
guilty.
The Court: I will exclude it unless the County Court
records show it.
Mr. Dillard: Aren't you going to let me ask the
Sept. '64 trooper?
page 6 ~
The Court: No.
(The jury returns to the court room)
The Court: Gentlemen of the jury, you will disregard the
statements made as to what plea may have been made by this
lady in County Court in the trial of the case, as if that question had not been asked.
Q. It is true, Mrs. Fulcher, that in County Court, in your
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presence, you heard the plaintiff, Mrs. Whitlow, testify that
your truck, that you were driving, was completely over on her
side of the road~
Mr. Meade: I object to that. I don't understand this procedure. I object to it.
The Court: Let her testify on her own, not to what somebody else said in County Court.
Q. Mrs. Fulcher, is your statement to the Court as you
drove along there, you don't remember anything that happened about this accident~
A. No, I didn't. Not until after the accident.
Q. What was the last thing you remembered~
A. Just driving along on my side of the road.
Q. You were driving along-do you remember any time
before you got to the intersection of 501 and 7441
A. Yes.
Q. Do you remember turning in the intersection~
A. Yes.
Sept. '64 Q. Is that the last thing you remember1
page 7 ~ A. No, it is not. I remember getting almost to the
Brooks house. I can't tell you exactly where it
was.
Q. What happened in this accident~ What is your account
of what happened?
A. I don't know what you mean.
Q. How did the accident occur?
A. I don't know.
Q. You don't know? You don't remember whether you
were on one side or the other when the accident happened?
You don't know whether you put on brakes, whether you cut
the wheels either way? You don't remember anything at all
about the accident, isn't that correct?
A. I guess so.
Q. That's what you told the trooper after the accident~
A. I didn't see the trooper after the accident.
Q. You saw him at the hosiptal.
A. I saw him the second day after the accident.
Q. You told him at that time that's what happened Y
A. Yes, and what I have been saying ever since.
Q. You were not unconscious after the accident 1
A. I don't know.
Q. You remember picking the baby up?

Mildred Wilborne Fulcher v. Beulah F. Whitlow

41

Mrs. Mildred Wilborne FuJ.oher

A. Yes, and getting out of the truck, and I don't remember anything else until I got inside the hospital.
Sept. '64 Q. Do you remember ever seeing this DeSoto
page 8 ~ car being operated by Mrs. Whitlow?
A. No.
Q. You don't remember ever seeing it?
A. No, I don't think so.
Mr. Dillard: That's all.
CROSS EXAMINATION.
By Mr. Meade:
Mr. Meade : Let me ask one question and I will reserve
the right to put her back on.
Q. Where were you when you regained complete consciousness after this accident?
A. Completely conscious?
Q. Yes.
A. In the hospital.
Q. In what room? What were you doing?
A. Sitting on a stool beside a table. they had my son on.
Q. They had your son on a table and you had the stool beside the table?
A. Yes.
Q. You regained your thoughts, your consciousness?
A. Yes.
Q. From then on you were clear, were you not?
A. Yes.
Q. Did you stay in the hosiptal any length of time?
A. I don't know exactly.
Sept. '64 Q. Several days?
page 9 ~
A. Several days, yes.
Q. Was your little boy injured in the accident¥
A. It broke his arm and bruised his heel.

RE-DIRECT EXAMINATION.
By Mr. Dillard :
Q. Mrs. Fulcher, this little boy was with you?
A. Yes.
Q. He was thirteen months old?
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A. He was at that time.
Q. Was he just beginning to be able to walk at that time Y
A. He could walk-! don't know exactly.
Q. He was quite young?
A. Yes.
Q. Was he in the front seat with you Y
A. Yes.
Q. There's not but one seat in a pickup truck!
A. No.
Q. Was he standing up there by you 7
A. He was laying down on the seat drinking his milk out
of a bottle.
Q. He was laying down on the seat drinking his milkY Were
you giving him his milk?
A. He held it in his hand hisself. I gave it to him when I
left home.
Sept. '64
Q. Was there anything to keep him from fallpage 10 ~ ing off the seat when you went around the curve Y
Did you have any contraption?
A. No.
Q. He could have rolled off as far as you know, he could
have rolled off?
A. I told you 'he was laying in the seat drinking his milk.
Q. How do you know?
A. Because be was lying there the last thing I remember.
Q. At that time you hadn't met that car. How can you say
when you met· that car that child hadn't fallen off and you
badn 't leaned over to pick him up 7
A. I don't understand that question.
Mr. Bagwell: Do you mind if we get her age 7
A. I am twenty-five.

•

•

•

•

•

STATE TROOPER R. W. HAWKINS,
the next witness, after being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Dillard:
Q. Please state your name, sir.
A. Trooper R. W. Hawkins.
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Q. What is your occupation 7
A. Department of State Police-Trooper.
Q. How long have you been with the State
Sept. '64 Police 7
page 11 ~ A. Five and a half years.
Q. Are you the investigating officer who investigated this accident that happened between Mrs. Beulah
Frances Whitlow and Mrs. Mildred Wilborne Fulcher on
September 19, 1962 on U.S. Route 744 a couple of miles south
of South Boston 7
A. Yes.
Q. What time did you receive the call to come to the scene
of this accident 7
A. Approximately 7:55.
Q. What time did you arrive at the scene?
A. I arrived at 8 :05 A.M.
Q. Please state the :findings of your investigation when
you arrived there at the scene.
A. When I arrived at the scene, I found a 1955 DeSoto
four-door and a 1953 Chevrolet pickup truck. Both vehicles
were in the road. The 1955 DeSoto was sitting at approximately a forty-five degree angle in the west bound lane and
the 1953 Chevrolet pickup truck was sitting in the east-bound
lane. The front end-the left front end of the 1953 Chevrolet
was damaged and the left side of the 1955 DeSoto was damaged and at this time I checked the scene for marks and
fou11d that the 1955 DeSoto was heading west on Route 744
toward South Boston and that this vehicle had
Sept. '64 left skid marks which started in the west bound
page 12 ~ lane and veered over to the center of the highway
sort of on the lines and veered back over towards
the right shoulder of the highway for approximately thirteen
paces, and in checking there were no marks whatsoever found
at the rear or at the front of the '53 Chevrolet pickup truck.
The occupants, or the drivers were not at the scene when I arrived. It was found they had been taken to the South Boston Hospital just prior to my arriving at the scene, so I took
the measurements of the vehicles that were at the scene and
upon completing this, went to the hospital to talk to the drivers.
Q. What, if any, statement did Mrs. Fulcher, the defendant, make to you regarding this acciden:U
A. Mrs. Fulcher made no statement. The only statement
she made was "I don't remember what happened."
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Q. Did she ever, at any time, give you any other statement
as to how this accident occurred at a later time?
A. No sir, that was the only statement made to me.
Q. I believe you testified the pickup truck operated by the
defendant didn't make any marks whatsoever'
A. No sir, no marks whatsoever.
Q. No brake marks?
A. No brake marks.
Q. Did you have any pictures taken at the
Sept. '64 scene?
page 13 ~

•

•

•

•

•

Q. I hand you plaintiff's exhibit 1. Would you mind showing that to the jury and telling the jury what that shows,
Trooper Hawkins?
A. This picture shows the position of the vehicles when I
arrived at the scene. This is the '53 Chevrolet operated by
Mrs. Fulcher. This is the '55 DeSoto operated by Mrs. Whitlow. This shows the accident scene, the lay of the road, and
the marks on the road at the time of the accident.
Q. I hand you plaintiff's exhibit 2 and ask you to show that
to the jury.
A. This is practically the same picture and shows the position of the vehicles and marks left by the '55 DeSoto and
shows the approximate point of impact.
Q. Where was the point of impact?
A. That was on the center of the road, the center of the
highway where the double solid lines are.
Q. I hand you picture marked plaintiff's exhibit 3 and
ask you to state to the jury what that shows.
Sept. '64
A. This one is approximately the same picture
page 14 ~ as the others and shows the road, the two vehicles
involved, where the damage was, and the marks
right here left by the '55 DeSoto.

(At this point a juror, Mr. Terry, asked which skid marks
were left by the DeSoto and if the skid marks to the left of
the center line were left by the DeSoto.)
A. No sir. I can't place that mark in with the accident.
Q. Where is the skid mark left by the DeSoto?

A. Over here. This mark I could not place in with the accident.
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Q. Trooper, please state what, if any connection, you could
make with this big black mark that goes across the center line
of the highway with the Whitlow vehicle 7
A. This black mark was at the scene of the accident and
it led from the west-bound lane over into the east-bound lane
and came to end right at the front of Mrs. Fulcher's vehicle,
but at the scene it was stated ...

Mr. Meade: Objection.
The Court: Let him tell just what he saw. What did you
observe?
Q. Could you trace that mark to the wheels of the Whit-

low vehicle 7
A. No sir, I couldn't.
Q. What type mark was there?
A. More of a spinning mark, rather than a
brake mark.
Q. If that mark had been made by the Whitlow vehicle,
what type of damage ...

Sept. '64
page 15 ~

Mr. Meade: I object. That's speculation.
The Court: It is speculative.
Q. Do you have any other reasons you can show why yon
say this mark was not connected with the accident?

Mr. Edmunds: He didn't say that.
The Court: That's conclusion. He can just tell what Jw
found and he has already told you.
A. I found a black mark that led from the west-bound lane
over into the east-bound lane and came to end right at the
front of Mrs. Fulcher's vehicle.
Q. Did you find other marks that led to the wheels of the
Whitlow vehicle?
A. Yes sir. There were three other marks.
Q. Did those marks at any time cross the center line of the
highway?
A. They came right to the solid line and didn't veer across.
They veered into the double solid line, but didn't get across
the double solid lines.
Q. Did they veer to the left at that point?
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A. They started in the west-bound lane and veered over ...
Q. What part did they start in over in the westSept. '64 bound lane 7
page 16 ~ A. They started right at the center line, at the
center double line and tlten veered back to the
right.
Q. Were any marks there you could connect with the Whitlow vehicle to indicate that vehicle had ever crossed over
completely on the left-hand side of the highway 7
Mr. Meade: I object. That's a_leading question.
The Court: He can testify what he found, where they led,
that kind of thing.
Mr. Meade: He has already done that.
The Court : Any other questions.
Q. These three pictures were taken in your presence at the
scene by Loyd Franklin
A. Yes sir, by Lyod Franklin.

Mr. Dillard : If Your Honor please, I would like to ask
the witness a question in the absence of the jury.
(The jury went into the jury room)
Q. I want to ask this question. Trooper Hawkins, were you
in the County Court November 5, 1962 before his Honor William T. Waller when the case of Commonwealth vs. Mildred
Wilborne Fulcher was tried on the offense of failure to yield
the right of way?
A. Yes, sir.
Q. What was her plea to that charge?
A. She pled guilty.

Sept. '64
Mr. Dillard: If Your Honor please, the plainpage 17 ~ tiff would like to except to the Court's ruling in
now allowing us to submit this evidence to the
jury.
Mr. Bagwell: Vv e offered it, you excluded it, we took exception.
Mr. Meade : At the conclusion, we would like the Court to
instruct the jury on this procedure. It has gotten before the
jury. It was improper procedure. No chance was given to
object before the answer was given. The jury might get it
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in the back of their minds "what is this about?" "She might
have pled guilty'''
The Court : You don't care to instruct the jury now Y Ali
right.
(The jury returned to the court room)
Mr. Dillard: If Your Honor please, we had these same
identical pictures blown up, which the jury can see better.
We would like to offer them in evidence to help the jury.
(Mr. Meade examined the pictures)
Mr. Meade: We have no objection.
Mr. Dillard: I would like to offer these. These are the
same pictures.
. Mr. Meade: . Blown up to a larger size.
Q. Trooper Hawkins, I hand you Plaintiff's exhibit No.
1-A. Please state whether or not that shows a blow-up of
plaintiff's exhibit No. 1, an enlargement of plaintiff's No.
H
Sept. '64
A. Yes sir, that is the same picture and shows
page 18 ~ the same scene.

The Court:

Clip those two together,

Q. Trooper Hawkins, I now hand you plaintiff's exhibit
marked 2-A and ask you to tell the jury what that is.
A. This is the same picture as the small one, showing the
scene, except bigger, and the damage to both vehicles.
Q. Trooper Hawkins, I hand you Plaintiff's exhibit No. 3-A
and ask you to tell the jury what that shows.
A. This shows the same scene as exhibit No. 3, a blownup version of No. 3.
Q. Trooper Hawkins, did you or did you not draw a diagram there at the scene on your report showing the physical
facts as you found them at the scene Y
A. Yes, sir.
Q. Would you mind reproducing this diagram on this
board for the jury and showing the marks as you found them
there, and the cars as you found them Y

Mr. Bagwell:. Let the other counsel examine his sketch.
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(Mr. Meade and Mr. Edmunds examined the sketch)
' Mr. Meade: We object to this. I would rather discuss it
in the absence of the jury.
(Jury retired to the jury room)
Mr. Meade : The trooper has shown something he didn't
find at the scene of the accident. He shows the DeSept. '64 So to on its right side and No. 2, the truck, stradpage 19 ~ dling the line. That condition did not exist when
he went there. If he put it there, he did it because
of what somebody told him. If you leave those two off, I think
so far as the sketch is concerned ...
The Court: You just want what he found there.
Mr. Meade: Just what he found there. He is improvising,
reconstructing what he thinks might have happened, or what
somebody may have told him.
The Court: Let him put just what he found on the ground.
(The trooper drew the sketch on the blackboard and the
jury returned to the court room)
Q. Trooper, you have, at my request, drawn the diagram
which is not to scale, but a diagram showing the scene and
evidence and shows the position of the vehicles when you arrived. Which one of those vehicles represents the car Mrs.
Whitlow and driving- and which represents the truck Mrs.
Fulcher was driving?
A. The vehicle represented by No. 1 is the vehicle driven
by Mrs. Whitlow and the vehicle indicated No. 2 is the one
driven by Mrs. Fulcher.
Q. Trooper, what are those marks there that are indicated
on your diagram leading to the Whitlow vehicle? Give me
their approximate lengths.
A. The marks drawn to vehicle No. 1 are skid
Sept. '64 marks which, the one at the top, at the center line,
page 20 ~ ran eleven paces, and the one at the bottom ran for
thirteen paces.

The Court : Put those measurements on there.
A. (The trooper put the measurements on the sketch.)
Q. Is there a third mark there, Trooper?
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A. Yes sir. I have no measurements for the third mark. I
didn't measure it.
Q. Could you trace all three of those marks to either of
these vehicles?
Mr. Meade: I object to that. He can tell what he found.
The Court: He can tell where they traced to.
A. Yes sir, that third mark, it led up to the '55 DeSoto,
which was vehicle No. 1.
Q. Now, show if you will, all three marks. Can you draw
them to any particular wheel of the DeSoto?
A. No, sir, I couldn't trace the marks up to the wheels. The
vehicle had turned.
Q. I see. Now, what part of the DeSoto was damaged? It
shows in the pictures, but can you . . .
A. The left side in the area of the door.
Q. Was there any impact on the front of this vehicle?
A. No sir.
Q. And all of it was on the side?
A. The left side, yes sir.
Q. How about damage to the Fulcher vehicle?
Sept. '64
A. That was to the left front.
page 21 ~ Q. Trooper, did you, in your diagram, put this
mark indicated in Plaintiff's exhibit 2 and 2-A,
this mark that leads across the center line, is that on the
board?
A. No sir, I didn't put it on the board.
Q. Why did you not put it on the board?
Mr. Meade: I object. That calls for a conclusion. We are
getting back to the same point.
The Court : He testified as to it being on the ground when
he got there, and I think that's as far as you can go.
Q. Please state whether or not yon thought that mark vital. ..

Mr. Meade: The same objection.
The Court: I sustain the objection.

•
Sept. '64
page 22 ~

•

•

•

•
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•

•

•

•

•

CROSS EXAMINATION.
By Mr. Meade:

•

•

•

•

Sept. '64
Q. Have you seen that picture before, taken by
page 23 ~ the same camera showing damage to the DeSoto
carY ·
A. No sir, I hadn't seen it.
Q. As you remember the damage to the DeSoto car, does
that correctly show it7
A. It appears to be in the area of the damage.
Q. Isn't that the DeSoto car that was in the accident¥
A. It is hard to tell from that black picture.
Mr. Meade: Do you gentlemen have any objection to introducing this picture Y It was taken by the same man.
A. Yes, but that was taken out of my presence.
Mr. Meade: Do you have any objection, or do you want
me to bring the man to prove it.
·
Mr. Bagwell: If Mr. Meade has a witness to state this is
a picture of it, we have no objection to saying it is a picture
of the same automobile at the scene.
Mr. Meade: I have a witness I can get here. It is the
same film exactly.
Mr. Bagwell: I think it is all right.
Mr. Meade: I want to introduce this as defendant's Exhibit A.

•

•

•

•

•

•

•

•

•

•

Sept. '64
page 26 ~

Q. Several days ago did you go to the scene of the accident
with Mr. H. S. Peirce, a surveyor and Mr. R. M. Compson,
a photographer, and with met
A. Yes, sir.
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Q. Did you point out the approximate point of the accident
to j;hese gentlemen who were taking photographs and making
a map of the road?
A. Yes, sir.
Q. Were you there when they were making some of the
measurements Y
A. I was there when they were measuring for photography.
I didn't know how they were doing it, I just saw them.
Q. You were there as long as the photographer was there Y
A. I arrived there and he took several pictures.
Q. Several pictures were taken in your presence Y
A. Yes, sir.
Sept. '64
Q. How did you identify this approximate locapage 27 ~ tion of the collision with reference to something
·
on the side of the road Y
A. With reference to taking pictures and making a map of
the road?
Q. Yes sir.
A. That was taken from my pictures which related several
trees at the approximate point where the accident occurred Y
Q. Did you point out a Blackgum tree and pine tree approximately at the scene of the accident Y
A. Yes sir, the two same trees in the picture were still
there at the scene.

•

•

•

•

•

•

•

•

•

•

Sept. '64
page 28 ~

KENNETH IRBY,
the next witness, after being duly sworn, testified as follows:
DIRECT EXAMINATION.
Sept. '64
page 29 ~ By Mr. Dillard:
Q. You are Mr. Kenneth Irby, I believe, is that
correct sir?
A. That's right.
Q. Where do you live Y
A. Hyco Road.
Q. .You live on 744 where this accident happened Y
A. That's right.

52

Supreme Court of Appeals of Virginia
Kenneth I rby

Q. Do you live beyond the accident, east on 744?
A. That's right.
Q. And you pass this scene or spot of the accident every
day going to and from work?
A. Yes.
Q. Where are you employed Y
A. Home Appliance Company.
Q. Are you any relation to Mrs. Whitlow or her husband 1
A. No, sir.
Q. Do you have any interest in this law suit?
A. No.
Q. Were you at this scene, and if so, can you point your
picture out to the jury if you appear in any of these pictures?
A. Right here.
Q. That's your picture? Did you observe this mark at the
scene that goes across Plaintiff's exhibit 3-A, goSept. '64 ing from the right-hand side to the left-hand side
page 30 ~ as you go west on 744?
A. Yes, sir.
Q. Had you ever seen that mark prior to the accident?
A. Yes, sir.
Q. When did you see that mark prior to the accident?
A. That morning.
Q. You know that mark was there before the accident 7
A. Yes, sir.
Q. Do you know anything else about the wreck?
A. No, sir.
Q. Were any statements made to you by any of the parties
at the scene?
A. No.

CROSS EXAMINATION.
By Mr. Meade:

•

•

•

•

•

•

•

•

•

•

Sept. '64
page 31 ~

Q. Had you traveled along that same road that day prior
to the accident?
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A. No, sir.
Q. When did you observe these other marks in the road,
these marks you are talking about T
Mr. Bagwell:
Q. When did you observe this other mark?
A. Before the morning of the wreck.

•

•

•

•

•

•

•

•

•

•

Sept. '64
page 32 ~

Q. Do you know who made the mark?

A. No, sir.
Q. When was it made T
A. I don't know.
Q. You say you travel the road every day?
A. Yes, sir.
Q. When was the first time you noticed itT
A. I don't remember the time I saw it. I remember seeing
it. It was a big black mark and noticeable.
Q. There are a lot of other marks up and down that road,
aren't there T
A. Yes.
Q. Do you recall where every mark is on that road you
travel every day?
A. No, sir.
Q. You just remember this particular one?
A. Yes, by it being there at the wreck and we talked about
it that morning.
Q. But you didn't remember every mark up and
Sept. '64 down that highway T
page 33 ~

•

•

•

•

•

Q. Were there two vehicles at the scene when you got
there?
A. Yes, sir.
Q. They had not been moved, had they?

54

Supreme Court of Appeals of Virginia

A.M. Crews
A. No.
Q. This mark you referred to ran right up to Mrs. Fulch-

er's truck?
A. Yes, sir.
Q. Was it Mrs. Whitlow's vehicle or Mrs. Fulcher's?
A. Mrs. Fulcher's pickup truck.
Q. It led right up to the pickup truck?
A. Yes, sir.

•

•

•

•

•

•

•

•

•

•

Sept. '64
page 34 ~

A.M. CREWS,
the next witness, after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Dillard:
Q. I believe you are Mr. A. M. Crews?
A. Yes.

•
Sept. '64
page 35 ~

•

•

•

•

Q. Do you live on Virginia Route 744 known as
Hyco Road?

A. Yes.
Q. How far out do you live on that road?

A. I live about three miles from town.
Q. Do you know where the scene of this accident in which
the vehicle of Mrs. Beulah Whitlow and Mrs. Mildred Fulcher-do you know where the accident occurred involving the
vehicles they were driving?
A. Yes.
Q. Do you have to pass by that spot every day going to
·
and from work?
A. Yes.
Q. Did you happen along there and were you in the presence of this Mr. Kenneth Irby the day this accident occurred?
Did you all stop there at the scene?
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A~

Yes, sir.

Q. How long do you think it was after the wreck you got

there?
A. I would say within-less than thirty minutes.
Q. Did you observe this mark that leads across the double
line as shown in plaintiff's exhibit 2-A, leading from Mrs.
Whitlow's side of the road across the center line up to the
pickup truck. Did you observe that mark on the
Sept. '64 morning of the accident?
page 36 ~ A. Yes.
Q. Had you ever seen that mark prior to the
accident?
A. Yes, sir.
Q. When had you seen it prior to the accident 7
A. The day before.
Mr. Dillard: That's all.

CROSS EXAMINATION.
By Mr. Meade:

•

•

•

•

•

Q. How did you happen to see that special mark?
A. I noticed it because of the length of it.
Q. How long did you say it was?
A. I don't have any idea.
Q. Do you think it was made the day before?
A. I don't know.
Q. If you go up and down that road every day twice a day,
and it had been made three or four days before, why didn't
you notice it before?
A. It was made Saturday night or Sunday.
Sept. '64
Q. Why do you say that?
·
page 37 ~ A. I hadn't noticed it before then.
Q. This accident happened on Wednesday,
didn't iU
A. I don't know.
Q. Did you examine that mark?
A. Not particularly.
Q. Did you walk up to where it stopped?
A. Yes.
Q. Did you know that mark led right up to the front of the
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Chevrolet pickup, right under it, right where it was struck T
A. I didn't notice it.

•

•

•

•

•

Q. Didn't you see it leading from the pickup truck right
straight down across the center line!
A. Yes.
Q. That didn't mean anything to you Y
A. No, I just noticed the line being there .

•

•

•

•

•

Sept. '64
page 38 ~ MRS. BEULAH FRANCES WHITLOW,
the plaintiff, called on her own behalf, after being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Bagwell:
Q. I believe you are Mrs. Beulah Whitlow, are you not T
A. Yes, sir.
Q. Mrs. Whitlow, how old are you T
A. Thirty-three.
Q. Where do you live T
A. I live about five miles from town on Cherry Hill Road.
Q. Is that road called Hyco Road which leads from 501
back in the direction of Virgilina Y
A. I live on Cherry Hill Road off the Hyco Road. I got
on the Hyco Road.

•

•

•

•

•

•

•

•

•

•

Sept. '64
page 39}

Q. On the date of the accident, where w~re yon going?
A. I was going to work.
Q. Yon were going from your home toward your work at
Craddock-Terry Shoe Corporation in Halifax?
A. Yes.
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Q. What were you driving?
A. A 1955 DeSoto.
Q. Did you, on your way to work that morning, become
involved in an accident 1
A. Yes.
Q. Approximately where did this accident happen, generally?
A. On Hyco road, just maybe one-half mile from 501.
Q. Now, as you proceeded along this highway, prior to the
time of the accident, at approximately what speed were you
traveling~

A. Well, I would say I was running about fifty.
Q. Can you be reasonably sure of your speedY
A. Yes, I can be pretty sure.
Q. As you approached the scene of the accident, on which
side of the road were you travelingV
Sept. '64
A. On the right.
page 40 ~ Q. Were you well on your right-hand side of the
road?
A. Yes.
Q. Were you alone?
A. Yes.
Q. As you proceeded along and reached this area about a
quarter of a mile, did you meet another vehicle Y
A. Yes, a truck.
Q. Did you find out later who was driving the truck?
A. Yes.
Q. Is that the truck you came into collision with?
A. Yes.
Q. As you met this truck, please state to the jury what
happened 1
A. When I come around the curve, when I :first saw the
truck, it looked like it was kind of coming over-it got on its
side of the road and looked like it was coming on my side of
the road. It kind of scared me. I didn't know what to do. It
was a bank there. If it hadn't been for the bank, I would have
taken the ditch on my side of the road to get out of the way.
I knew I couldn't take the right and it looked like the truck
kept on coming on my side. I glanced to the left and was
aiming to go to the left. Just as I looked to the left, it looked
like the truck turned, coming back on its side of
Sept. '64 the road. I cut hard back to the right and hit the
page 41 r brakes to try to keep from hitting her head on.
Q. What happened then Y
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A. I don't know. That's the last I remember.
Q. That was when the collision took plaeeY
A. Yes.
Q. Were you knocked unconscious Y

.A.. Yes.
Q. You saw the car meeting you, coming into you, and your
first impulse was to cut to the right Y
A. Yes.
Q. Why couldn't you take to the right Y
A. On account of the bank.
Q. How far was she on your side of the road 7
..
A. It looked like she might have been going to the bank,
too.
Q. Did she ever get off on the shoulder on your side of the
road?
A. Well, I don't know if she got on the shoulder, but she
was pretty close to it. She was plumb on my side of the road.
Q. She was completely on your side of the road 7
A. Yes.
Q. And was continuing to come toward it 7
A. Yes.
Q. If you tried to take off on your right-hand shoulder and
go around ...
Sept. '64
page 42 ~

•

•

•

•

•

Q. You stated to the jury because of the way s.he was, you
could not go around her on the right Y
A. No.
Q. Was there anything on the right to limit the distance
you could go off the road on your right 7
A. The bank was there. If there had been a field, I would
have took through the field.
Q. Did you feel the bank gave you enough room to escape
around her on the right 7
Mr. Meade: I object.
The Court: Let her testify.
A. I didn't think I had room. The truck looked to me like
it was going to the ditch on my side.
Q. You stated at that point, you mentioned cutting to your

Mildred Wilborne Fulcher v. Beulah I!-,. Whitlow

Mrs.

Be~dah

59

Frances Whitlow

left. Do you know whether you actually ever cut your car
to the left or not¥
A. No sir. I remember looking to the left and seeing a
wide road on that side. If she continued, I would have took
to the left. I didn't continue far to the left.
Q. Are you sure you cut any at all¥
A. I am not sure I cut any at all.
Q. Since you started to cut to the left, what was
Sept. '64 it that made you change your mind?
page 43 ~ A. I saw the truck coming back fast like she cut
it back to her side of the road.
Q. What did you do then¥
A. I cut mine hard back to the right to keep from hitting
head on.
Q. Please state whether you cut hard as you could.
A. Yes. It scared me and I cut hard as I could.
Q. Did you ever get over to your left-hand side of the road?
A. No, sir, I did not.
Q. How much of your side of the road did Mrs. Fulcher's
truck get on as you were meeting her there¥
A. She was just gradually coming on my side. She plumb
over there. If her wheels weren't on the dirt, they were
pretty close to it.
Q. By dirt, you mean . . .
A. The edge of the road on my side .

..

•

•

•

•

..

•

•

•

•

Sept. '64
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Q. How far is it from your house to Craddock-Terry Shoe
Factory¥
A. I don't know exactly. They estimated five miles from
my house to town, and four or five miles from there to Halifax.
Q. How far is it from the point of the accident to South
Boston¥
A. I don't know exactly. I would say about a mile .

•

•

•

•

•

Q. You were proceeding northwest and Mrs. Fulcher in
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the pickup truck was proceeding southeast. When did you
first see her truck at any spot on the highway?
A. When I first saw it, she was on her side of
Sept. '64
page 58 ~ road. Apparently she was kind of coming over a
knoll, coming out of .a curve. When I :first saw her
coming out of a curve, it looked like she: started over on· my
side of the road.
·

•

•

•

•

•

Q. You say you first saw her when she was rounding another curve Y
A. She was kind of coming out of another curve.
Q. Coming out of another curve coming toward South
Boston?
A. Yes.
Q. After she was coming out of that curve, did she start
across the road?
A. Yes.
Q. As she came out of the other curve?
A. No, she was on down from the curve a little ways.
Q. How far would you say she was from the other curve
when she started across the center of the highSept. '64 w.ay Y
page 59 ~ A. I don't know.
Q. It wasn't far Y
A. It wasn't too awfully far.
Q. At that point how far were you from where you and
Mrs. Fulcher. actually came together in the highway?
A. I couldn't tell you exactly that.
Q. How fast was she driving her truck?
A. I don't know that either.
Q. She was going slow Y
A. I don't know. She wasn't flying. She wasn't going slow.
Q. She wasn't going as fast as you were?
A. I don't know that either.
Q. You can't judg·e her speed T
A. I was looking at the truck, trying to miss it.
Q. When she came across the center line, you became
alarmed?
A. Yes.
Q. Did you apply. brakes Y
A. No, because I didn't know what to do. I don't remember
applying brakes.
'
··
Q. Were your brakes in good working order T
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A. Yes.
Q. But you saw her coming across and you were alarmed,
and you didn't apply brakes~
Sept. '64
A. Probably if I had stopped, she would have
page 60 ~ hit me head on.
Q. Did you reduce your speed?
A. The best I remember I did.
Q. How did you reduce your speed without applying
brakes?
A. I let off the gas I reckon. I was trying to figure what
to do to go around her.
Q. So you didn't apply brakes until you got around her?
A. No.
Q. How close were you to her when you started to go
across the center line to miss her on the other side~
A. I was right on her.
Q. How far~
A. I can't say in distance, but it was just right in front
of her.
Q. vVould you say as far as you to the doors back there~
A. I can't say. She was right in front of me. I was more
or less trying to think which way to go around her.
Q. If she was right there in front of you, it wouldn't be
very far.
A. Yes, but I can't tell you exactly.

•
Sept. '64
page 61 ~

•

•

•

•

'11 he Court : If she can't estimate, she can't,

but she was a witness to it.
A. All I remember was just seeing that truck and it was
right in front of me. I was trying to see what she was going
to do to keep from hitting head on.
Q. You stated on direct examination that you couldn't go
to the right because of a bank.
A. Yes, sir.
Q. Didn't you know there was a shoulder on your right
from seven to eight feet wide~
A. All I could see was a bank. When I looked to it, that
bank was there.
Q. You drive along there every day or did before this accident. Didn't you know there was a shoulder from seven to
eight feet wide?
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A. I believe I knew it, but at the time I didn't know what
to do.
Q. So when you saw Mrs. Fulcher's truck you say cross
the center line, you just didn't know what to do? You didn't
put the brakes on, but kept moving on. You said you might
have taken your foot off the accelerator?
A. Yes.
Q. You started to make a turn to the left to go by her on
the other side, but changed your mind because she
Sept. '64 was coming on your side, so you cut and you cut
page 62 ~ back to the right f
A. Yes.
Q. Have you seen these pictures Y
A. Yes.
Q. Does that portray the situation as far as the cars are
concerned?
A. I think so. I have looked at the picture. As well as I
remember.
·
Q. From what you remember, they are true pictures indicating the situation there?
A. Yes.
Q. Do you know anything about that long skid mark or
tire mark running from the right-hand side across the center
line underneath t4e pickup truck?
A. Yes sir, I remember seeing the mark.
Q. You remember seeing the mark before the accident 1
A. Yes, sir.
Q. When did you see it?
A. We were talking about it on Monday.
Q. Who?
A. Hazel Cole, one of my riders.
Q. The accident happened on Wednesday T
A. No sir, Tuesday morning.

•

•

•

•

•

•

•

•
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page 63 ~

•

Q. When did you start to drive?
A. I didn't start to driving until three or four months

after that.
Q. Three or four months after the wreck?
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A. Yes.
Q. From that time on, you have been driving the truck and
the car, haven't you?
·A. Yes.
Q. You are very fond of fishing?
A. Yes.
Q. Beginning in the Spring of 1963, you went fishing practically every day?
A. Not every day.
Q. Very frequently.
A. I went right much.

•

•

•

•

•

•

•

•

Sept. '64
page_65 ~

•

Q. Do you remember just before you struck that truck, before you came in contact with the truck, before it came head
on, do you recall whether your car went sideways?
A. I don't remember. I cut it hard to the right ... What
happened-that's right, I remember I was aiming to whip
around that truck when she was coming back to her side of
the road.
Q. Did you blow your horn at any time?
A. I don't remember.

•

•

•

•

•

•

•

•

•

•
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page 66 ~

RE-DIRECT EXAMINATION.
By Mr. Bagwell:
Q. Do you have any recollection at all as to what happened
to the vehicles, where they ended up after the collision?
A. I kind of remember where I was in the road. I knew
it was near where the Brooks live. I remember the bank. Exactly where in the road, I don't.
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Q. After the two cars crashed, did you remember anything
after thaU
A. No.

•

•

•

•

•

•

•

•

•

•

Sept. '64
page 87 ~

JOHN P. WHITLOW,
the next witness, after being sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Dillard:
Q. I believe you are Mr. John P. Whitlow?
A. Yes.
Q. You are the wife of Beulah Frances-! mean the husband of Beulah Frances Whitlow¥
A. Yes, sir.
Q. Mr. Whitlow, what was the condition of your wife's
health prior to this accidenU
A. \V ell, she was in good health and good spirits.
Q. How long had she worked prior to this accident?
A. Approximately twelve years, I guess.
Q. Did she have a good work record?
A. Yes, sir.
Q. Was she ever out much on account of sickness?
A. No, sir.
Q. After the accident, what has been her condition and
her health~
A. ·well, she has been mighty nervous and irritable.
Q. Has he suffered much pain Y
Sept. '64
A. She has suffered quite a bit with her foot
page 88 ~ and neck.
Q. Have you noticed a difference in her since
the accidenU
A. Yes sir, quite a bit.
Q. Has there been any improvement in her-has she had
any improvement?
A. I think she probably gradually improved, but very
little.
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Q. Did she on several occasions try to go back to her job?
A. Yes.
Q. What happened when she went back?
A. It looked like she couldn't stand it. She get nervous, and
liked to have had a nervous breakdown.
CROSS EXAMINATION.
By Mr. Edmunds:
Q. Mr. Whitlow, a large part of your wife's trouble has
been nerves, has it not?
A. A lot of it has.
Q. Ha.s she been worried about her condition or worried
about this trial?
A. I don't think she worried about the trial-about the
condition.
Q. Where do you and your wife live?
A. Five miles out of South Boston on the Hyco
Sept. '64 Road.
page 89 ~ Q. Do you have a house and lot, or live on a
farm?
A. I've got a house and five acres of land.
Q. Are you employed?
A. Yes.
Q. Has your wife been able to get around out there?
A. vVell, some. She hasn't give UP'.
Q. Has she been able to attend to her household duties?
A. Not completely, no.
Q. What do you man "not completely?"
A. We've got a thirteen-year-old daughter who helps some.
Q. Does she got to school?
A. Yes.
Mr. Edmunds: That's all.
The Witness stands aside .

Sept. '64
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Trooper Hawkins-H. 8. Peirce
TROOPER HAWKINS,
recalled to the stand to testify on behalf of the defendant,
still under oath, testified further as follows:
DIRECT EXAMINATION.
By Mr. Meade:
Q. Trooper Hawkins, the attorneys this morn~ ing-neither one asked this question. When you
went to the scene of the accident, I believe you
said you arrived there about 8 :10, ten or fifteen minutes after
the accident. Did you find any debris, mud or anything that
had been knocked off the cars to show the apparent point of
impact?
A; Yes, sir.
Q. Where was that Y
A. Around the center of the highway.
Q. Around the center of the highway?
A. Yes.
Q. Was it on the two double solid white lines?
A. On the two double solid lines.
Sept. '64
page 111

The witness stands aside.
H. S. PEIRCE,
the next witness, after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Meade:
Q. You are Mr. H. S. Peirce!
A. Yes.
Q. What is your occupation?
A. I am a surveyor.
Q. How long have you been a surveyor?
Sept. '64
A. About thirty years.
page 112 ~

•

•

•

•

•

Mr. Bagwell: May we have an opportunity to examine
the map?
The Court: Are there no objections to the map 7
Mr. Bagwell: No.
The Court: This will be defendant's Exhibit B.
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Q. Mr. Peirce, did you on or about September 18th go to
the scene of an accident in which the Whitlow automobile was
in collision on 744 just away from South Boston T
A. Yes.
Q. Who was with you that morning?
A. You and Mr. Compson and the trooper.
Q. Did the trooper point out to you any monuments, trees,
or anything of that kind of indicate the approximate location
of this collision between the Fulcher and Whitlow automobiles?
A. Yes.
Q. Did you make a survey and make a map according to
scale for us showing the area there on both sides of that
point, pointed out to you by the trooper T
Sept. '64
A. Yes.
page 113 ~
Q. What did the trooper point out to you that
gave you an indication of the location along the
highway of these two vehicles T
·
A. There was a black gum tree above the bank, above the
road, and another tree, a pine.
Q. Do you have a location a station opposite those trees 1
A. At the right side of the map I show No. 1 as 100 feet,
I show 2, 3, 4, 5.
Q. What is the number of the location in that T
A. No.5.
Q. In making your map, what distance did you coverT
Where did you begin T
A. I began at a point 400 feet to the south of this tree and
600 feet to the north of the tree.
Q. In the extreme right-hand side of your map what station do you show T
A. No.1.
Q. And no. 1 is the southernmost station shown on the
map along the highway T
A. Yes.
Q. How far is that south of the center of the entrance of
the gravel road to the Maybrook farm T
A. One hundred feet.
Q. As you proceeded west, did you make stations every 100
feeU
A. Yes.
Sept. '64
page 114 ~ Q. From that point 1 west, what was the furthereat station you reached T
A. Eleven.
Q. So that would be how many feetT
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A. One thousand.
Q. Eleven hundred or one thousand?
A. One thousand, starting from 1.
Q. How wide is that road?
A. The pavement is twenty-two feet wide.
Q. How wide is the shoulder of that road on the east side,
right-hand side going northwest toward South Boston?
A. That varies from 6 to 8 feet.
Q. How wide is it from the entrance to the Maybrook farm
to the point shown on the map immediately opposite the black
gum tree? ·what is the width of the shoulder on the righthand side going north?
A. At 1100 feet-8 feet; 1200 feet-7 feet; at station 5-7.6
feet.
Q. What about station 6?
A. It is 8.9 feet.
Q. In making this map, at the time you got your knowledge
there, was Mr. R. M. Compson, the photographer, with you?
A. Yes.
Sept '64
Q Was he making pictures at that time Y
page 115 ~ A. Yes.

•

•

•

•

•

Q Could you explain to the Court and jury how these pictures were taken with reference to the different stations Y And
the man standing in the distance.
A. At station 1, when he took that picture, the boy was
standing at point 1-A.
Q. How far was that?
A. That's a distance of about 518 feet.
Q. The picture taken at station 2, you were looking in the
same direction. Was a boy in a white shirt standing in the
middle of the road?
A. Yes.
Q. Was he placed as far as you can see him?
A. Yes.
Q. How far was that from the picture taken at station No.
2 opposite the gravel road opposite Maybrook?
A. 674 feet.
Q. It ran from 2 to what poinU
A. 2-A.

•

•

•

•

•
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R. M. Compson
Sept. '64
page 117 ~

•

•

•

•

•

CROSS EXAMINATION.
By Mr. Dillard:
Q. Mr. Peirce,
A.
Sept. '64
Q.
page 118 } A.

what date did you say you made this T
The 18th of this month.
1964 T
That's right.
Q. Did you know this highway had been resurfaced since this accident on September 19, 1962 T
A. No.
Q. You don't know what the conditions of the highway,
what you could see, what the elevations were, as to the width,
bank and shoulder at the time of the accident?
A. No.
Q. You didn't make a study at that time?
A. No.
Q. You didn't know it had been changed T
A. No.
Q. As to the highway situation there, as you proceed down
501 going in an easterly direction, there's a slight dip here
as you come out of that curve, is it not? Did you take elevations?
A. No.
Q. You didn't take elevations?
A. No.
Q. You don't know there's a dip?
A. I don't remember it.

•

•

•
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R. M. COMPSON,
the next witness for the defendant, after being duly sworn,
testified as follows :
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DIRECT EXAMINATION.
By Mr. Meade:
Q. I will proceed with the preliminaries. You are Mr. R.
M. Compson of Danville?
A. Yes.
Q. Are you a photographed
A. Yes.
Q. How long have you been in the photography business?
A. Thirty years.
Q What is your location in Danville?
A. Belk-Leggett 's studio.
Q. Did you come down this highway 744 with Mr. Peirce
and Trooper Hankins and me on or about September 18th this
year to make some pictures?
A. Yes.

•

•
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Sept. '64
page 120 ~

Q. I hand you defendant's exhibit 2-exhibit picture 2,
and ask you to identify this.
A. In this picture the camera is in the same position as in
No. 1 in the right lane of the highway looking north directly
opposite the driveway shown in No. 1. This man in the white
shirt is 675 feet away.

Sept. '64
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MRS. BEULAH WHITLOW (recalled),
Mr. Meade: May I ask Mrs. Whitlow to come around? I
am calling her as an adverse witness.
Mr. Bagwell: No, sir, you had an opportunity. I don't
think he has a right to cross examine this woman. He has
cross-examined her.
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Jack Talley
The Court: He did not have the pictures at that time.
Mr. Bagwell: We take exception to the ruling of Your
Honor.
RE-DIRECT EXAMINATION.
By Mr. Meade:
Q. You testified you were working regularly at CraddockTerry before the accident, traveling this road regularly~
A. Yes.
Q. What I want to ask you, Mr. Dillard observed the road·
had been top dressed, changed somewhat in a general way.
Do these pictures indicate the highway on each
Sept. '64 ~ side of the point of the accident or are there subpage 127 ~ stantial changes f
A. That looks like the road, but the point of
the accident ...
Q. I am not trying to locate the point of the accident, is
that road generally about like it was before it was improved 1
A. It might be wider.
Q. It might be wider!
A. Yes.
Q. Is there any other change f
A. Not that I can recognize .

•

•

•

•

•

JACK TALLEY
the next witness, after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Meade:
..
Q. Your name is Jack Talley?
A. That's right.
Q. Where do you live, Mr. Talley?
A. Just off 744, just this side of Lewis Coles' store.
Q. Where were you living on September 19, 1962 Y
A. On 658 just a short distance off Lewis Coles' store.
Q. Where do you work Y
A. Boston Motor Company.
Sept. '64
Q. How long have you worked there Y
page 128 ~ A. The last time about four years. I worked
there about five years before. Since 1960.
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Q. What relation are you to Mrs. Fulcher, the defendant 1
A. She is my niece.
Q. Did you drive from your home to your work every
morning1
A. Yes, sir.
Q. Did you make that drive on the day of the accident in
which she was driving a 1953 Chevrolet truck and Mrs. Whitlow was driving a 1954 or '55 DeSoto were in collision on 744!
A. Yes, sir.
Q. Did you come right along the road where this accident
happened prior or after the accident happened 1
A. Prior to it.
Q. Were you going to work 1
A. Yes.
Q. About what time did you pass that poinU
A. Approximately twenty-five minutes to eight.
Q. Did you see Mrs. Fulcher that morning anywhere'!
A. I met her between there and Riverdale.
Q. Between where 744 came into 501¥
A. Between where 744 comes into 501.
Q. Did you speak to her¥
A. I just threw up my hand.
Sept. '64
Q. When did you hear about the accident?
page 129 ~ A. I didn't bear about it, didn't know anything
about it until I went home that afternoon.
Q. Do you recall when you went home that afternoon passing the scene just on the near side, the northwest side of
May brooks?
A. Yes, sir.
Q. Did you notice-did anybody point out to you the point
--the area in which the accident happened, or did you drive
by it¥
A. I just drove by.
Q. Did you have any occasion to stop Y
A. No, sir.
Q. Did you have any occasion to look to see the conditions
in the highway 1
A. No sir. I saw the mark.
Q. You saw the marH
A. Yes.
Q. It is in evidence here that after the accident there wa~
a long mark running from the right side of the highway going up towards 501, and diagonally running across the center line to a distance on the opposite side of the road. It is
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in evidence that was there after the accident. It is in evidence
it was there before the accident.
A. I didn't ...
Q. Can you give us any information as to
Sept. '64 whether that ...
page 130 ~ A. I didn't see it before that day.
Q. Did you see it that morning as you drove
along?
A. No.

•

•

•

•

•

•

•

•

•

•

Sept.'64
page 131 ~

E. M. WILBORNE,
the next witness, after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Meade:
Q. You are Mr. E. M. Wilborne?
A. Right.
Q. You are the father of the defendant T
A. That's right.
Q. On the day of this accident on 744, highway 744, had you
had occasion to g-o to South Boston the day before?
A. Yes.
Q. For what purpose?
A. I was going to see about getting a place to sell some
tobacco.
Q. ·what time of day did you go to South Boston-was it
morning or afternoon Y
Sept. '64
A. Evening.
page 132 ~ Q. Did you get your business completed-get
a place?
A. That's right and come right on back home. I come home
about this time of day.
Q. When you came back, did you go by this area where the
accident happened Y
A. Yes.
Q. Did you see a long skid mark running from the righthand side as you go towards 501 crossing the center line?
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A. Won't no mark of no kind.
Q. Are you sure of that?
A. Sure.
CROSS EXAMINATION.
By Mr. Bagwell:
Q. You state you are the father of this defendant?
A. That's right.
Q. As you went along that highway, did you have any particular reason to be looking for a skid markT
A. None in the world. I didn't have any reason to look for
it. It wasn't there.

•

•

•

•

•

Vol. I
Nov. '65
page 2 ~

CLAYTON GRAVITT,
the witness, called to testify on behalf of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Dillard:
Q. I believe you are Mr. Clayton Gravitt, is that right?
A. Yes.
Q. What is your occupation T
A. Farming.
Q. Where do you live T
A. Near Virgilina.
Q. Mr. Gravitt, are you any relation to Pete Whitlow, or
Mrs. Whitlow?
A. No.
Q. Are you any realtion to Mrs. Fulcher T
A. No.
Q. Do you have any interest in the outcome of this law
suit?
A. No.
Q. Did you happen along the scene of this acciVol. I
dent which occurred September 19, 1962 on Route
Nov. '65 744 about one thousand feet from the-east of the
page 3 ~ intersection of U. S. 501 located over there near
John Brooks home place involving the vehicle
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driven by Mrs. Fulcher and the vehicle driven by Mrs. Whitlow?
A. Yes.
Q. Were you approximately the first one to arrive at the
scene1
A. Yes, I guess so.
Q. Did you see anybody else there when you arrived f
A. No.
Q. Where was Mrs. Whitlow, the lady sitting right here 'l
A. She was part in the road and part in the car.
Q. Did anybody else arrive about that time~
A. Tom Gravitt.
Q. What, if anything, did you and Tom do to assist Mrs.
Whitlow?
A. We kind of slid her back up in the car and got her foot
out of the door. The door had her foot caught.
Q. Describe to the jury how Mrs. Whitlow was positioned
there. What did she look like~
A. When I :first saw her, her head was on the road and her
feet was in the automobile with the door open, it had come
back and was holding her foot in there. ·vve got
Vol. I
her out of the door, kind of eased her up in the
Nov. '65 seat.
page 4 r Q. was she conscious or unconscious y
A. She was unconscious, I am pretty sure.
Q. Did you see Mrs. Fulcher, the defendant, at the scene
of the accident~
A. Yes, I saw her in the truck.
Q. Did you ever see her get out of the truck¥
A. She got out with a baby in her hands after a little bit.
Q. What did she say~
A. ''What must I do¥'' like that. I told her I would go on
to the hospital as quick as I could get there. By that time,
somebody on a truck took her to the hospital.
Q. Did you summon an ambulance?
A. A colored fellow drove up. I told him to call an ambulance quick as he could. He got the ambulance.
Q. Did Mrs. Whitlow make any statement to you?
A. No. All she said was, "Where am I aU" That's all she
said.
Mr. Dillard:

I believe that's all.
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CROSS EXAMINATION.
By Mr. Meade:
Vol.
Q. Mr. Gravitt, I believe you said you were the
Nov. '65 first person to arrive at this accident?
page 5 ~ A. Yes.
Q. Then shortly after that Tom Gravitt. Is he
a relative of yours?
A. Third cousin.
Q. He came up from the east Y
A. I don't remember which way, whether he was headed
the same way I was.
Q. Were you headed toward South Boston?
A. Yes, going to work to sell tobacco.
Q. Who did you have with you Y
A. Claude Wilborne.
Q. Is he your brother-in-law?
A. He is my wife's half-brother.
Q. When you came on this wreck, you stopped and we11t
up there to see what you could doT
A. Yes.
Q. Shortly thereafter Tom Gravitt came up to where you
were and both of you got together and put Mrs. Whitlow back
in the carY
A. Yes.
Q. How far was the Whitlow car from the pickup truck that was being driven by Mrs. Fulc~her Y
Vol. I
Nov. '65 A. I can't tell you. It wasn't too far.
page 6 ~ Q. Was it a short distance between them?
A. I don't know exactly. I just can't tell you
how far it was.
Q. After you and Mr. Tom Gravitt got Mrs. Whitlow m
the car, what did you do then T
A. I stood by the car myself.
Q. By the Whitlow carT
A. Yes.
Q. Did you stand at the back of the car or front?
A. I stood where I was a-t the door.
Q. Did you put her in the left side of the car or the right
side?
A. We put her in the left side.
Q. Here is a picture, Exhibit P-lA, which shows the car
and the truck immediately after the accident. It is undisputed it was taken before the vehicles were moved. If she
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was lying half out and half in, she was lying half out from
under the wheel Y
.A. Her foot was in the door and her head on the left side.
Q. Did you put her in the front seat?
A. J·ust eased her right back in the seat.
Vol. I
Nov. '65 Q. You stood beside her at the door?
page 7 ~ A. Yes.
Q. Then of course you were right at this truck.
Did you see Mrs. Fulcher get out of the truck?
.A. I didn't exactly see her get out. I saw her standing
there a while with a baby in her hand. I didn't even know it
was a baby in the truck.
Q. Where was Tom Gravitt as you saw her with a baby
in her hand?
A. He was on the other side of her truck, at the door, somewhere the other side of her.
Q. All she said to you was ...
A. "What must I do?"
Q. Did she seem to be in distress?
A. I don't know. She talked like she might have been
scared like anybody else.
Q. The ambulance was called and came and took Mrs.
Whitlow?
A. That's right.
Q. Did you stay there until the ambulance came?
.A. Yes, and put her on the stretcher, then I left.
Q. V\Tere you there when the trooper got there?
Vol. I
A. No, I wasn't there when the trooper got there.
Nov. '65 Q. Did Tom help you put her on the stretcher,
page 8 ~ or did the ambulance people put her on the stretcher?
A. No, the ambulance people.
Q. Where was Tom until the ambulance came?
A. I don't remember where he was. He was somewhere
around the truck.
Q. ·when the ambulance left, did you or Tom leave first?
A. I don't remember where he was. He was somewhere
stretcher and moved out on the ambulance, I got in my car
and went on to South Boston.
Q. Did you see Tom talking to her Y
A. No, I wasn't paying any attention.
Q. Was anybody with him?
A. Not as I know of. I didn't see anybody.
Q. Mr. Gravitt, after this accident, some several weeks or
maybe months afterwards, didn't Mr. Pete ·whitlow come to

78

Supreme Court of Appeals of Virginia

Thomas Gravitt
see you and talk to you about this accident and tell you he
thought he might want you to testify at the county trial?
A. I don't know whether he did or not. I don't remember
whether he did or not.
Q. Do you remember talking to me down at your
Vol. I
pack barn?
Nov. '65 A. I remember talking to you.
page 9 ~ Q. Do you remember talking to Mr. Wilborne
and his daughter¥ Don't you remember telling us
Mr. Pete Whitlow came or sent you word he wanted to talk
to you?
A. I don't know when it was.
Q. He talked to you about the accident and you told him all
vou knew about the accident Y
· A. I don't know when it was.
Q. You told him just what you told the jury here 1
A. Yes.
Q. Didn't he tell you they might summons you ...
Mr. Bagwell: "\Ve object. What this lady's husband tells
this man, it has no bearing.
Mr. Meade: If you want to hold him here, I will put him
back on the stand. I haven't hear Tom testify.
The Court: Maybe you better do that.
Mr. Meade: If you will stay around, we will put you back
on the stand.
The witness stands aside.
THOMAS GRAVITT,
the next witness, called by the plaintiff, after being duly
sworn, testified as follows:
Vol. I
DIRECT EXAMINATION.
Nov. '65
page 10 ~ By Mr. Dillard:
Q! Please state your name, sir.
A. Thomas Gravitt.
Q. Where do you live?
A. Near Virgilina.
Q. ·what do you do for a living?
A. Public work and farming.
Q. Where do you do your public work?
A. At Richmond now.
Q. Have you been doing right much work outside the county?
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A. Most all of it.
Q. Has that been true for a number of years?

Mr. Meade: I object to the leading question.
Q. How long have you been doing this public work outside
the county?
A. About four years.
Q. Did you happen along at the scene of this accident September 19, 1962 between Mrs. Mildred Fulcher and Mrs. Beulah Frances Whitlow T
A. Yes.
Q. Are you related to either party T
Vol. I
A. No.
Nov. '65
page 11 ~ Q. Do you have any interest in the outcome of
this law suiU
A. No.
Q. Who was there when you got there T
A. Clayton Gravitt.
Q. Is he any relation to you T
A. Distant cousin.
Q. Where did you find Mrs Whitlow when you got there?
A. Half in, half out of the car.
Q. What, if anything, did you and Clayton Gravitt doT
A. Helped her back on the seat.
Q. Did you see the defendant, Mrs. Mildred Fulchel' thel'e
at that time?
A. Yes, sir.
Q. Where was she T
A. She was out walking around with a baby in her arm~:>.
Q. Please state if she made any statement, if so, what statement.
A. She said the baby slid off the seat, she reached over to
pull the baby back on the seat and it caused her to
Vol. I
pull the car over in front of her.
Nov. '65
Q. In front of Mrs. Whitlow? Did you ask her
page 12 ~ how the accident happened, or did she volunteer
1
this information?
A. I just walked up to the car and she said this, after the
accident.
Q. Did she make any other statement T
A. No.
Q. Did she appear to be conscious or unconscious?
A. Conscious.
Q. Did she appear to be normal in every way?
A. Yes.
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Q. She was walking around with a baby in her arms?
A. Yes.
Q. What did you doT
A. I got in my car and came to Riverdale.
Q. Was she picked up by truck before you left or was she
at the scene when you left? Was Mrs. Fulcher still there
when youJ~ft?
A. She got in the truck.
Q. She got in the truck? Was that her truck, or some othe1
truck?
A. A pickup truck.
Q. Somebody else was driving it, or was it the
Vol. I
one she was driving?
A. The one she was driving.
Nov. '65
page 13 ~ Q. You went on to Riverdale T
A. Yes.

CROSS EXAMINATION.
By Mr. Meade:
Q. Do you pronounce your name Gravitt or Gravitt?
A. Either way.
Q. How old are you?
A. Forty-one.
Q. Are you married?
A. Yes.
Q. Do you have any children T
A. Five.
Q. Where do you live T
A. About six miles out of Virgilina.
Q. How far is your residence from here?
A. From Halifax?
Q. Yes.
A. Twenty-two miles.
Q. How far from South Boston 7
A. About nine.
Q. How far is it from the Brooks home, about
Vol. I
where the accident happened on 744?
Nov. '65
A. About seven miles.
page 14 ~ Q. How far is it from where Mrs. Whitlow lives
on the Hyco Road T
A. I don't know where Mrs. Whitlow lives.
Q. Don't you know she lives between where the accident
happened and the Virgilina Road T
A. You mean where she livesT
Q. Yes.
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A.
Q.
A.
Q.
A.

I don't know where she lives.
Do you know Pete Whitlow?
I have known him a long time.
What does he do?
He works for the ice cream company.
Q. Blue Ribbon Company, driving a truck?
A. Yes.
Q. He is this Mrs. Whitlow's husband?
A. Yes.
Q. They call him PeteY
A. Yes.
Q. He drives a truck around to various locations selling ice
cream and dairy products. You have known him a long timeT
A. Not knowing him. I have seen him.
Vol. I
Q. When you arrived at the place of the acciNov. '65 dent there, your distant cousin, Clayton Gravitt,
page 15 ~ was there Y
A. Yes.
Q. Were you the second man there?
A. Yes.
Q. You and he put Mrs. Whitlow back in the carY
A. Yes.
Q. When you did that, what did you do? Where did you
go?
A. I went back to the pickup truck.
Q. Had Mrs. Fulcher gotten out of the truck?
A. She was out walking around with the baby.
Q. Was she crying?
A. Sort of.
Q. Whimpering?
A. Yes.
Q. Was the baby crying 7
A. No.
Q. You just walked right up to her 7
A. Yes.
Q. She told you what she said 7
A. No. I just walked up there. The wreck
Vol. I
happened. I went up to see if she was hurt. She
Nov. '65 was out walking around.
page 16 ~ Q. Did you offer to take her to a hospital Y
A. Well, Clayton-he had done called the ambulance.
Q. But they called the ambulance for Mrs. Whitlow.
A. They called for an ambulance for her.
Q. Mrs. Fulcher T
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A. Mrs. Whitlow.
Q. I ask you, did you offer to take Mrs. Fulcher to the hos-

pital? Nobody was with you in your carY
A. No sir, I didn't.
Q. Where were you headed 1
A. Going into South Boston.
Q. You were going into South Boston 1 Do you mind telling us what you were going there for!
A. Selling tobacco.
Q. I thought you said you did public work. Do you raise
tobacco too?
A. Yes.
Q. This was tobacco season T
A. Yes.
Q. You were going in to sell tobacco 1
A. Yes.
Q. Were you there at the scene of the accident
Vol. I
Nov. '65 when the trooper came?
page 17} A. No sir.
Q. You and your cousin, Clayton Gravitt,
stayed there until the ambulance came, both of you left about
the same time 1
A. No sir. Clayton stayed there. I left.
Q. He stayed there until the trooper got there?
A. Yes.
Q. Do you know what conversation he had with the trooped
A. No.
Q. You left the scene of the accident and came to South
Boston?
A. Yes.
Q. Did the trooper pass you on the way 1
A. I stopped at Shorty's. The state trooper and the ambulance passed.
Q. Going out there where you came from, in that general
direction? After the accident, did you have any more tobacco
to sell 1
A. Yes.
Q. You had to get in order!
Vol. I
A. Yel5.
Nov. '65
Q. After you got it in order, of course, you
page 18 } brought it up to the South Boston market and sold
. all your tobacco here 1
A. Yes.
Q. When did you get through selling your tobacco that
Fall?
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A. I didn't get done until about Thanksgiving.
Q. You were around home until about Thanksgiving?
A. No, I was public working.
Q. Didn't you get your tobacco in order for your sales?
A. My wife and kids did that.
Q. Didn't you go home T
A. Weekends.
Q. Do you live now in the same place you lived at the time
of the accident?
A. Yes.
Q. What store in the neighborhood is closest to where you
liveT
A. Willie Kid's.
Q. How far is that from your horneT
A. About a mile.
Q. Isn't it true Mr. Whitlow services that store with his
ice cream products 1 ..
Vol. I
A. He did, but they have gone out of busi11ess
Nov. '65 now.
page 19 ~ Q. When did they go out of business 1
A. A couple of years ago.
Q. The place closed T
A. Yes.
Q. What other place is closest, other than that 1
A. Willie Kid's?
Q. I am talking about Pete Whitlow servicing those stores
until they closed.
A. Was he delivering?
Q. Yes.
A. Yes.
Q. You did see him up there once in a while?
A. No.
Q. You never went to those stores T
A. Pete didn't service them. Another boy serviced them.
Q. What was his name?
A. I don't know.
Q. Did you tell anybody after the accident you had come
along and helped them T
A. No.
Q. You didn't even tell your wife 7
Vol. I
A. No.
Nov. '65
page 20 ~ Q. You didn't mention it to a soul T
A. I don't remember.
Q. Isn't that unusual, knowing what you know about the
accident and not saying anything to anybody T
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A. I don't know.
Q. Mrs. Whitlow was pretty badly hurt it looked like,
didn't iU
A. She were.
Q. Do you tell the Court and jury you didn't tell Mr. Pete
Whitlow or Mrs. Whitlow or anyone, any of their relatives or
anyone looking for information before 7
A. No, sir.
Q. When¥ When did you tell them Y
A. I didn't tell anybody.
~· How did they find out you knew something about it¥
A. Pete come over there and contacted me.
~.When?

A. September 24th, I believe. It was September.
Q. September of what year?
A. This year.
Q. This September 24th or·do you mean last year?
A. This year.
Q. Hadn't he contacted you before this year T
Vol. I
A. No sir.
Nov. '65
page 21 ~ Q. Did he contact you in 1964, last year Y
A. No sir.
Q. Weren't you contacted-aren't you talking about '64
instead of 19657
A. No.
Q. Did you ever see Clayton Gravitt after the accident Y
A. Yes, sir.
Q. How many times did you see him Y
A. I saw him two or three times a week.
Q. Did you mention it to him Y Did you all talk about the
accident?
A. No.
Q. He didn't mention it to you and you didn't mention it to
him?
A. No.
Q. Not a word was said Y
A. No.
Q. Did you think what Mrs. Fulcher said to you-what you
said she said to you was important?
A. No sir.
,
· Q. You didn't think it was iniportant? .You
Vol. I
Nov. '65 didn't look up an officer to tell him about it Y
page 22 } A. Clayton called the ambulance and the state
trooper.
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Q. Did Clayton hear Mrs. Fulcher tell you what you said
she told you?
A. No.
Q. He didn't hear that?
A. No.
Q. Now, here is a picture of Exhibit P-IA. I will ask you
to look at that picture. It is conceded it was taken at the time
of the accident before the cars had been moved. Does that
look like the situation as you came on that day when you stopped your car and went to the scene?
A. Yes.
Q. Which car was Mrs. Fulcher in, do you know?
A. She was up here. She was walking around up here. Mrs.
Whitlow was laying out the car here.
Q. I believe you said you left before the trooper got there~
A. That's right.
Mr. Meade:

That's all.
RE-DIRECT EXAMINATION

By Mr. Dillard:
Q. Mr. Gravitt, this is 1965, now, is it not 1
A. Yes.
Q. When they first came to see you it wasn't
three months ago, but about fifteen months ago,
·
was it not?
A. When Mr....
Q. That's right. I believe Clayton anq Mr. Pete Whitlow
came to see you and asked you about what you knew about
this accident. Was it over a year ago or three months ago~
A. About three months ago.
Q. Three months ago? Didn't they come again 1 .Didn't.
they come before that, about fifteen months ago?
A. 1 think they did.
Q. That was in September, 1964?
A. Yes.
Q. You say he saw you again about three month::; ago'{
A. Yes.
Q. Now, you were there, of course, at the scene, and you
arrived the second one on the scene~
A. Yes.
Q. You assisted, as you testified, in getting Mrs. Whitlow
back in the car?

Vol. I
Nov. '65
page 23 ~
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A. Yes.
Vol. I
Q. Mr. Meade asked you some conversation
Nov. '65 about what Mr. Clayton Gravitt said to the trooppage 24 ~ er. Do you know whether or not Mr. Gravitt.was
there when the trooper arrived Y Do you have any
way of knowing?
A. I left from there.
Q. You don't know how long he stayed there, whether he
stayed there until the trooper got there?
A. No.
Q. You don't know whether the trooper saw Clayton Gravitt?
A. No.
Q. You didn't see the trooper Y
A. No.
Q. You didn't make a statement to the trooper Y
A. No.
Q. You don't know if Clayton Gravitt saw the trooper Y
A. No.
Q. You stayed there and did what you could, called the
ambulance, then bad to see about your tobacco?
A. Yes.
RE-CROSS EXAMINATION.
By Mr. Meade:
Q. Mr. Gravitt, how long did you stay at the scene?
A. About twenty or thirty minutes. Thirty
Vol. I
minutes.
Kov. '65
Q. Thirty minutes? Did I understand you, to
page 25 ~ say a few minutes ago that Mr. Clayton Gravitt
had talked to the officer, the trooped
A. I said he called the trooper.
.
Q. Now, do you know anything about the trial they had in
the County Court Y
A. No, sir.
Q. You don't know anything about that Y Do you know
whether Mr. Clayton Gravitt attended that trial Y
A. I don't think he did.
Q. Now, Mr. Gravitt, at a former hearing of this case last
year, did you come here and testify! ·
A. No, sir.
Q. You did not?
Mr. Meade: That's all.
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The witness stands aside.
CLAYTON GRAVITT
recalled to the stand, still under oath, testified further as follows:
CROSS EXAMINATION.
By Mr. Meade continuing:
Vol. I
Q. Mr. Gravitt, I was questioning you this
Nov. '65 morning when you were excused. Going back to my
page 26 ~ visit to your home, as you well remember, I found
you in your pack barn. Now, I asked you what you
knew about the accident, didn't I, and you told me then, I
asked you had you related that information to Mr. Pete Whitlow, the husband of the plaintiff, and did you not tell me he
asked you to meet him at a store near your home and you
went over there and met him and told him what you knew
and he told you "if I need you at the County Court trial, I
will have you summonsed," but you never were summonsed.
1 will ask you if that isn't a fact.
Mr. Bagwell: I object. That has no relevancy in this matter.
The Court: Let the jury retire and we can get it straight
in the record.
(The jury leaves the courtroom)
Q. Did you recall what I asked you T
A. I reckon I do. I remember at the time you come over
there, it was before this time, just before this time some time.
You asked me something about Pete Whitlow coming to see
me or something like that. I told you yes, for a witness.
Q. For a witness in the County Court down here on a criminal charge.
Vol. I
A. Over here this time.
Q. I am not talking about this time. You have
Nov. '65
page 27 } never seen me but once.
A. Once.
Q. I have only been to your home once Y
A. Yes.
Q. Mr. Gravitt, the time I came out to see you I state that
it was on or about October 29, 1964 and you said about thiR
time last year, I believe that's what you said.
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A. Sometime about that time.
Q. First, didn't I ask you to tell me what happened 1
A. Do you remember what I told you. I come over here to
tell the truth, nothing but it.
Q. I was impressed with you at the time. I knew you would
tell the truth. I am trying to refresh your memory because I
know exactly what you told me. I am asking you for the purpose of this record-first, didn't you tell me what you knew
about the accident, then, second, didn't you tell me you had,
prior to the time they had the criminal hearing on the charge
against Mrs. Fulcher, charging her with failing to yield the
right of way, which was a County Court hearing, prior to that
time, you saw Pete Whitlow at a store near your house1
A. I might have come up to a store, I don't
Vol. I
know.
Xov. '65
Q. You told me you didn't know much, but you
page 28 ~ told Pete everything you knew¥
A. Yes, what I knew about the wreck.
Q. At that time did you tell Pete Whitlow what you told
the jury here today and the Court here today¥
A. He asked me would I be a witness over here for him.
I said, "Yes, I will tell you what I know."
Mr. Bagwell: I object to asking a question ''Did you tell
him what you told in Court." Ask him to tell what he told.

Q. What I am talking about-didn't you tell Pete ·whitlow
what you knew about the accident before the criminal hearing over here1
A. I might have.
Mr. Bagwell: We are objecting to this.
Q. Didn't he tell you he might want you for a witness. If
lie did, he would summons you~
A. He told me he would like me to be a witness. I said, if
he did, I would.
Q. Were you summonsed the other time Y
A. No.
Q. Were you summonsed when this case was tried the fi t·st
time¥
Vol. I
A. I wasn't summonsed.
Nov. '65
Q. You were not summonsed either time?
page 29 ~ A. Not the first time.
Q. The only time you were summonsed was
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when we came over here in January this past January after
Christmas, you were called as a witness, before Judge Mitchell, but you were not asked to testify. What I am saying,
did you go to County Court, or did you come here to testify
before the jury that heard the case the first time~
A. No.
Q. So, you were not summonsed to come here on the first
trial we had here some several months ago~
A. No, I wasn't.
The Court:

What has that got to do with this particular

thing~

Mr. Meade: He was not summonsed here the last time. I
have a right to make a comment on it.
The Court: They get their witnesses here the way they
choose.
Mr. Meade: Whether he was summonsed or not, he didn't
testify.
The Court: I don't think that will be proper. I sustain the
objection.
Mr. Meade: I except to it.
Mr. Bagwell: Without waiving any objection to this line
of questioning, I want to ask him this one quesVol. I
tion.
Nov. '65
RE-DIRECT EXAMINATION.
page 30 ~
By Mr. Bagwell:
Q. This first time you say you talked to Mr. Pete Whitlow
and told him about your being there at the accident, just
state as best you can what you told him.
A. I can't tell you exactly.
Q. In effect.
A. I told him about what I told today, on the same order,
the same thing I told here today.
Q. You didn't tell him anything about what Thomas Gravitt said~
A. No, I didn't say anything about it. I didn't know anything about it.
RE-CROSS EXAMINATION.
By Mr. Mead~:
Q. When you talked to Pete Whitlow about that and you
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told him what you knew, did he ask who else was at the
wreck?
A. Not to my knowing.
The witness stands aside.

•

•

•

•

•

MRS. BEULAH FRANCES WHITLOW,
the plaintiff, after being duly sworn, testified in her own behalf as follows:
,
DIRECT EXAMINATION.
By Mr. Bagwell:
Q. I believe that you are Mrs. Beulah Whitlow, the plaintiff in this case, are you not Y
A. Yes, sir.
Q. Mrs. Whitlow, where do you live?
A. I live on Cherry Hill Road, just off Hyco Road, about
five miles from South Boston.
Q. You live on the highway on which the accident occurred?
A. No sir. I live on Cherry Hill Road, off Hyco Road.
Q. To get to your home from South Boston you would go
out 501 and turn on the highway the accident happened Y
A. Yes.
Q. Then you would go a mile or two and turn onto Cherry
Hill Road on which you live Y
A. Yes.
Q. How far do you live from where the accident occurred?
Vol. II
A. I would say approximately four miles.
Nov. '65 Q. Of whom does your family consist?
page 2 ~ A. I have two daughters, one fourteen, and one
eight.
Q. Do you have a husband Y
A. Yes.
Q. Your husband is Pete Whitlow?
A. That's right.
Q. How long have you lived there in this neighborhood Y
A. Well, I have lived there ever since I have been married.
We moved away about five years and moved back. It was
Pete's place we lived on.
Q. How old are you Y
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A. Thirty-five.
Q. Where do you work?
A. Oraddock-Terry Shoe Factory.
Q. Have you been working there very long?
A. At the time of the accident about twelve years. Altogether about fourteen years.
Q. Were you in fact on your way to work at the OraddockTerry Show Corporation when this accident occurred f
A. Yes.
Q. Is that the regular route you take to go to work in the
manner you were traveling in this instance~
Vol. II
A. Yes sir.
Nov. '65
Q. Just approximately how far was it from 501
page 3 r to where this accident happened?
A. A very little ways. About one-fourth of a
mile.
Q. As you proceeded along this highway going to work this
morning what car were you driving?
A. My husband's 1955 DeSoto.
Q. Was the car in good condition~
A. Yes, sir.
Q. As you proceeded along this highway, came near to and
approached the place where the accident happened, what side
of the road were you one?
A. On the right.
Q. At approximately what speed were you traveling?
A. Between forty-five and fifty.
Q. I would like for you to tell the Court and jury as you
proceeded along this highway and approached the scene of
this accident, just tell them what happened.
A. vYhen I came around the curve I saw this blue truck.
Just as I got to it, it came right over on my side of the road,
cut plumb over on it. It scared me so bad, I looked to the left.
As I looked to the left I saw the truck was coming back fast.
I cut hard back to the right to keep from hitting her
Vol. II head on. It happened so fast. That was the main
Nov. '65 thing I was trying to do was to miss that truck.
page 4 r Q. Mrs. Whitlow, did the pickup truck get completely over to your side of the road~
A. It got a long ways. It scared me so bad the way she cut
over. It didn't ease over. It came directly like it was headed
toward the ditch on my side.
Q. Did it ever get off on the left-hand shoulder?
A. I can't say exactly. If it didn't get off, it almost got
off, because she was on my side of the road.
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Q. When this pickup truck swerved completely over to
your side of the road ...

Mr. Meade: Objection.
The Court: Sustained.
Q. When the pickup truck came as you described over on
your side of the road, please state whether or not it came
suddenly.
A. Yes, it did.
Q. Please state whether or not it was very close to you?
A. Yes, I was right on it. It looked to me like at that time
it was just right in front of me.

*

•

"

..

*

Vol. II
Nov. '65
page 5 ~

Q. Did you cut to your right at first.
A. The main thing when I saw her coming across
there, she came directly in front of me. The way it all looked,
if I took the right, we would have hit head on in the ditch.
I remember glancing to the left and seeing all the wide road.
As I did, I saw the truck was coming back. I cut hard to the
right to try to keep from missing it.
Q. Did you ever cross over on your left-hand side of the
road?
A. I don't remember. I don't think so.
Q. Do you remember if your car ever swerved to the left 1
A. I don't remember. I looked that way. I might have
cut that way. I saw she was coming back fast. That's when
I cut mine hard to try to keep from hitting her.
Q. In your opinion, did you ever cross onto the left-hand
side of the road?
Mr. Meade: I object to that. I don't see why we can't
proceed orderly instead of leading the witness.
Q. Did you apply your brakes 1

A. I don't remember. She was so close on me, it
Vol. II scared me so bad, I was trying to keep from hitting
Nov. '65 the truck. I guess it was natural I did or didn't.
page 6 ~ The main thing I remember was trying to keep from
hitting her when she came across there.
Q. Please state whether or not you were on your right-
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hand side of the road all the time until she came over in your
laneY
A. Yes.
Mr. Meade: I object.

•

•

•

•

•

•

•

•

Vol. II
Nov. '65
page 17 ~

•

A. I just don't remember. I might would.
Q. How far would you estimate the Fulcher truck was from
you when you first saw her leave her side of the highway and
come over on your side, as you claim 7
A. Well, I have tried to remember back and think exactly.
I am not too good a judge of feet. If you asked how far is it
from here to you, I might say ten feet. It might be twelve
or fifteen feet. When she come back across in front of me,
it looked like I was right on her. I can't say, not to say exactly, but it appears to me, to try to remember, it could have
been as far as-I don't know. I don't know. It might have
been as far as here to those doors.
Q. Those double doors?
A. I could guess. It scared me so bad, the main thing I remember trying to miss it.
Vol. II
Q. You are approximating the distance she was
Nov. '65 from you when she came across on your side was
page 18 ~ as far as you to fhose double doors in back?
A. I can't be sure. It was somewhere around
that, I guess.
Q. Very close?
A. Very close. She was right on me.
Mr. Meade: That's all.
RE-DIRECT EXAMINATION.
By Mr. Bagwell:
Q. Could it have been any further than from you to the
door?
A. I don't know. I am a poor estimate. At that time it just
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scared me, to really tell the truth, I can't really say in feet
how close. I knew I couldn't stop.
Q. It could have been furtherY
A. Going that fast to get out and measure it-it could have
been. I just knew I couldn't stop.
The witness stands aside.

•

•

•

•

•

MRS. MILDRED WILBORNE FULCHER,
called as an adverse witness to testify on behalf of the plaintiff, after being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Bagwell:
Q. Mrs. Fulcher, what is your full name Y
A. Mildred Wilborne Fulcher.
Q. How old are you f
A. Twenty-six.
Q. Where do you live Y
A. Over on 304.
Q. Did you live on 304 at the time of this accident 7
A. Yes.
Q. How many children do you have Y
A. Two.
Q. Do you work!
A. No.
Q. And at the time of this accident how old were your two
children!
A. I didn't have two then. Only one.
Q. Were you expecting one when it happened?
A. No.
Vol. III
Nov. '65 Q. You conceived and had the other child since
page 2 ~ the accidenU
A. Yes.
Q. When this accident happened, you had one child. How
old was that child Y
A. Thirteen months.
Q. Boy or girl Y
A. Boy.
' Q. On this morning when this accident took place, where
were you coming from and where were you going!
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A. I was coming from home, going to my father's.

Q. Were you going over there to spend the day?
A. Yes.

•

•

•

•

•

Q. As you proceeded along, you were driving a 1953 Chevrolet pickup truck?
A. Yes.
Q. Your baby was riding on the seat beside you Y
Vol. III
Nov. '65 A. Yes.
page 3 ~ Q. Referring to east and west, you were coming
from the direction of South Boston, you came out

501?

A. Yes.
Q. And turned off on this road. If you kept going on that
road, what place would it lead to? Is that the road to Virgilina?
A. Yes.
Q. You were coming from South Boston going easterly toward Virgilina Y
A. Yes.
Q. As you drove along the road there, the baby was lying
upon the seat beside you?
A. Yes.
Q. The baby was nursing a bottle?
A. That's right.
Q. You weren't trying to feed him the bottle?
A. No, he could hold the bottle himself.
Q. Which way was his head,-toward you or away from
you?
A. Away froin me.
Q. His head was toward the side door and his
Vol. III feet toward you?
Nov. '65 A. Yes.
page 4 ~ Q. Where was he lying-toward the front, middle, or back?
A. He was up against the back of the seat.
Q. I believe there wasn't anything there on the seat to hold
him on the seat, no harness, anything of that kind.
A. No.
Q. He was just lying there. As you proceeded along this
highway you were involved in an accident with Mrs. Beulah
Whitlow, the plaintiff in this case, I believe. Do you remember your car colliding with the Whitlow car?
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A. No.
Q. You have no memory of that T
A. No.
Q. Do you remember ever seeing the Whitlow car at all
as you all approached T
A. No.
Q. You have no memory of seeing the Whitlow car at all
that morning?
A. That's right.
Q. You do remember leaving South Boston, going through
South Boston T
A. Yes.
Q. Do you remember turning off 501 onto this
Vol. III
Nov. '65 road?
page 5 ~ A. Yes.
Q. From where you turned off 501 to where the
wreck happened, is something like one-half mileY
A. I think so.
Q. Do you remember anything on that highway after you
turned off 501 T
A. Yes, I remember coming almost to the Brooks house
and that's all.
Q. You remember approaching, getting close to the Brooks
house? You say you never remember seeing the Whitlow car,
so you don't remember being close enough to the accident
to have been where you could see the Whitlow carT
A. I don't understand that.
Q. Strike the question.
A. I didn't see her car, no.
Q. Mrs. Fulcher, looking now at a picture marked picture
No. 5 introduced to show the road that you followed, the
camera is looking the opposite way from the way you were
coming. Do you see a little white mark up there on the curveT
That is looking in the direction of 501. According to the evidence you came around this curve, I believe, before the accident. Do you remember coming around that curveT
Vol. III
A. Yes, because that's a right good distance
Nov. '65 from the Brooks house.
page 6 ~ Q. Where is the Brooks house Y
A. Well, I don't know exactly. It is not far from
this.
Q. What can you tell us about coming around that curve Y
Do you remember specifically T
A. No, I just remember coming around that curve.
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Q. Do you remember anything after you came around
that curve?
A. I just remember getting almost to the Brooks house.
Q. You mean almost getting to a point opposite the Brooks
house, or the Brooks yard?
A. Maybe the edge of the yard, but the 'house is not sitting
facing the highway.
Q. But you say ''almost to it''. You don't know how many
yards that would be, do you 7
A. No.
Q. You were at that point on this side of the road?
A. Right.
Q. And at that time there was no car in sig'ht meeting you?
A. I didn't see one.
Vol. III
Q. Would you have seen one had it been there?
Nov. '65
page 7 ~ Mr. Meade: I object to the question.
Q. \Vas there anything you know of to keep you from seeing one had it been there 7
A. No.
Q. Now, from that point right after you came around that
curve, getting close to the Brooks 'house, from that point on
until after the happening of this accident, you remember
absolutely nothing?
A. That's right.
Q. You don't know what you did during that time?
A. No.
Q. You don't know what the child did?
A. He didn't fall off the seat.
Q. Are you trying to tell us what 'happened after you remember no longed Do you remember catching the child?
A. No.
Q. All you can say is when you reached this point you
described as being the last thing you remember, you were
on your side of the road?
A. Yes.
Q. The child was on the seat?
Vol. III
A. Yes.
Nov. '65 Q. That's t'he last memory you've got before this
page 8 ~ accident?
A. Yes. I just know in my mind he didn't fall off
the seat, or I would have acted differently, that's what I am
trying to say.

98

Supreme Court of Appeals of Virginia

Mrs. Mildred Wilborne F'lilcher
Q. You remember nothing after that point you just described?
A. Yes.
Q. When do you next remember anything?
A. After the accident.
Q. How soon after the accident T
A. I have no idea how long it was.
Q. Do you remember the events before you got to the hospital?
A. No.
Q. You don't remember anything ...
A. I am sorry. I remember getting out of the truck and
picking up the baby. That's all I remember until I got to the
hospital.
Q. Where did you pick the baby from?
A. Off the floor.
Q. You can remember after the accident picking the baby
up out of the floor and getting out of the car, then
Vol. III you remember nothing else until after you got to
Nov. '65 the hospital T
page 9 ~ A. That's right.
Q. Are you certain of that T
A. Yes.
Q. When you say you remember nothing else until after
you were in the hospital, what was the first thing you remember in the hospital T
A. We were in the examining room. The baby was up on
the bed. I was sitting beside the bed.
Q. That was the same day of the accident?
A. Yes.
Q. Don't you remember walking around outside the truck
with the baby in your arms and talking to Mr. Clayton Gravitt?
A. No, I don't.
Q. Don't you remember walking around outside there talking to Mr. Thomas Gravitt 7
A. I have never seen Mr. Thomas Gravitt.
Q. You don't remember seeing him before T
A. No.
Q. You don't remember seeing Mr. Clayton Gravitt there?
A. No.
Vol. III
Q. I wish to ask if you didn't, a few moments
Nov. '65 after this accident happened, outside the pickup
page 10 ~ truck, ask Mr. Clayton Gravitt "What must I do,
oh, what must I doT"
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A. I do not remember saying anything to anybody.
Q. Isn't it true immediately after this accident in the vicinity of, outside your pickup truck, your baby in your arms,
didn't you make to Mr. Thomas Gravitt a statement "The
Laby fell off the seat. I remember reaching over to pick up
the baby. When I did, I pulled the truck over into the wrong
side of the road in front of the other car. ''
A. No.

•

•

•

•

•

•

•

•

•

•

Vol. III
Nov. '65
page 11 ~

(The jury leaves the courtroom)
Q. Mrs. Fulcher, please state whether or not you appeared

in the County Court of Halifax County, Virginia
Vol. III on November 5, 1962 before His Honor William
Nov. '65 T. Waller and plead guilty to a charge of failure
page 12 } to yield the right of way ...
Mr. Meade : I didn't think Mr. Dillard would do this. We
had a gentleman's agreement in the office not to bring this in.
I have omitted asking several questions of these witnesses I
omitted asking on the strength he wouldn't bring this up.
Mr. Dillard: I just wanted to save it in the record.
Mr. Meade: But I understood he had abandoned that. I
abandoned several things myself. We had an agreement
about that.
The Court: I thought be would put it in the record, but
not before the jury.
A. Repeat the question.
Q. Please state whether or not on November 5, 1962 before His Honor William T. Waller, Judge of the County
Court of Halifax County, Virginia you entered a plea of
guilty to failure to yield the right of way in connection with
charges growing out of this accident.
A. No, I did not plead guilty.
Mr. Dillard: We would like to reserve the right to recall
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Trooper Hawkins tomorrow in the absence of the Jury to
show she did plead guilty.
The Court: I am ruling it out, but if you want to make
your record ...
The witness stands aside.

•

•

•

•

•

A Copy-Teste:
H. G. TURNER, Clerk.
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